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CALIFORNIA— Supreme  Court. 

■WILLIAM  H.  BBATTT,  Chixt  Jostic*. 
ASSOOIATB  rusTJCsa. 
JAMK8  D.  THORITTON.  VAN  K.  PATKRSOS. 

JOHN  R.  SHARPSTEIN.  JOHN  D.  WORKS. 

THOMAS  B.  McFARLiAND.       CHARLES  N.  BOX 


Supreme  Court  ComtnlHstoners* 

J.  a  BELCHER,  CaiSF  Comhisbioneb. 
H.  B.  FOOTE.  P.  VANCLIEP. 

ROBERT  T.  HAYNB.  JAMES  A.  GIBSON'. 


COLORADO — Supreme  Court. 

JOSEPH  C.  HELM,  Chief  Justicb. 

A880CI1.TS  JUSTICES. 

VICTOR  A.  ELLIOTT.  CHA8.  D.  HATT. 


Supreme  Court  Commissioners. 

GILBERT  B.  REED.  GEORGE  Q.  RICHMONIX 

JULIUS  B.  BISSELL. 


KANSAS— Supreme  Court. 

ALBERT  H.  HORTON,  CHiEr  Justiob. 

AB80CIATB  JUSTICES. 

D.  M.  VALENTINE.  "W.  A.  JOHNSTON. 


Supreme  Court  Commissioners. 

B.  P.  SIMPSON.  GEORGE  S.  GREEN. 

J.  0.  STRANG.. 


OREGON— Supreme  Court. 

•WILLIAM  WALLACE  THAYER,  CniEF  Justicb.* 
REUBEN  S.  8TRAHAN,  Chief  Justicb. 

ASSOCI^TB  justices. 

WILLIAM  P.  liORD.  R.  S.  BEAN. 

'Term  expired. 

HI 


Digitized  by  LjOOQ  IC 


IV  JUDGES  OF  THE  COURTS. 


ASIZONA — Supreme  Court. 

HENRY  C.  GOODING,  Chibf  Jdstiois. 

ASSOCIATS  JUBTICKS. 

RICHARD  B.  SLOAN.  JOSEPH  H.  KIBBEY. 


IDAHO — Supreme  Court. 

JAMES  H.  BEATTY,  Chiev  Jdsticb. 

ASSOdATB  JUSnCBS. 

WILLIS  SWEET.  &  H.  BERRY. 


MONTANA— Supreme  Court. 

HENRY  N.  BLAKE,  Chibv  Jvsticb. 

ASBOOIATB  JU8TICB8. 

WILUAM  H.  DE  WITT.  UDOAR  N.  HARWOOD. 

NEVADA— Supreme  Court. 

THOMAS  P.  HAWLEY,  Chief  Josticb." 
CHARLES  H.  BELKNAP,  Chief  Jcstice. 

ASSOCU.TB  «C8TICBS. 

MICHAEL  A.  MURPHY.  R.  R.  BIGELOW. 

NEW  MEXICO— Supreme  Court. 

JAMES  O'BRIEN,  Chief  Justice. 

ABSOCIATa  JV8TI0B8. 

WILLIAM  D.  LEE.  JOHN  R,  McFIE. 

ALFRED  A.  FREEMAN. 

UTAH— Supreme  Court. 

CHARLES  a  ZANE,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

H.  P.  HENDERSON.*  JOHN  W.  BLACKBURN. 

THOMAS  J.  ANDERSON.  JAMES  A.  MINER. 

WASHINGTON— Supreme  Court. 

T.  J.  ANDERS,  Chief  Justice. 

ASSOCIATE  justices. 

J.  P.  HOYT.  ELMON  SCOTT. 

T.  L.  STILES.  R.  O.  DUNBAR. 

WYOMING — Supreme  Court. 

WILLIS  VAN  DEVANTER,  Chief  Justice. 

AbSOCIATB  JUSTICES. 

ailCAH  C.  SAUFLEY.  ASBURY  B.  CONAWAY. 


1  Resigned.  *Ierm  expired. 
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McKewzib  v.  Baixard. 

{Supreme  Court  of  Colorado.    May  23,  1890.) 

ImKiOATJON  —  Is/vscrion  —  Affbai.  —  Bbvuw  — 
Recobd. 

1.  Tbo  supreme  eourt  cannot  review  the  evir- 
deooe  unleaa  the  same  is  incorporated  into  the  reo- 
•rd.  The  stipulation  of  couosel  that  the  testimony 
as  taken  by  the  court  stenographer  shall  be  the 
record  in  ttie  case  does  not  supply  the  place  of  a 
bill  of  exceptions  duly  authenticated  and  certified. 

iL  A  plaintiff  liaa  obtained  an  Injuuotion  re- 
straining defendant  from  constructing  an  irrigat- 
ingditch  througbtbelandoftheformer.  On  linal 
hearing  the  injunction  was  dissolved,  and  the 
cause  dismissed.  There  was  nothing  in  the  plead- 
ings about  sluices.  Held,  that  an  order  of  court 
N^airing  defendant  to  build  sluices  for  irrigating 
water  wherever  necessary  was  ineffectual  for  any 
purpose  on  account  of  its  unoertainty. 
(SyUabut  by  the  Court.) 

Appeal  from  diBtrict  court,  Pitkin  cotiii< 
ty. 

D.  B.  Watte,  for  appellant.  Porter 
Plumb,  for  appeUee. 

Elliott.  J.  The  appellant,  McKenzie, 
was  plalntlfl  below.  He  brought  auit  in 
the  district conrt  against  the  appellee,  Bal- 
lard, as  d^endsAt,  alleging  in  bla  com> 
plaint  that  defendant  unlawfully,  Tvlthout 
the  consent,  and  contrary  to  the  com- 
mand, of  plaintiff,  was  engaged  in  digpring 
and  cutting  a  ditc-h  through  plaintiff's 
land  without  condemnation  proceedings, 
and  without  having  obtained  the  right  of 
way  therefor.  The  prayer  of  the  com- 
plaint was  that  defendant  might  be  en- 
joined from  the  construction  of  the  ditch. 
A  temporary  injunction  was  granted. 
The  defendant  answered,  admitting  the 
plaintiff's  possession  o(  the  land  described 
In  the  complaint,  except  as  to  portions  cov- 
ered by  defendant's  ditch ;  denied  certain 
allegations  of  the  complaint;  and,  tor  a 
further  defense,  averred  that  defendant 
was  the  owner  of  lands  adjoining  said 
lands  of  plaintiff;  that  defendant's  lands 
required  irrigation,  and  that  said  ditch 
was  being  constructed  for  such  Irrigation 
purposes;  that  for  a  valuable  conuidera- 
tion  plaintiff  had  agreed  that  defendant 
might  construct  such  ditch  for  such  pur- 
poses across  the  lands  of  plaintiff  where  It 
might  be  convenient  to  carry  water  to  de- 
fendant's lands;  and  that, in  pursuance  of 
T.24F.no.l — 1 


such  agreement,  defendant  was  construct- 
ing the  ditch  as  aforesaid,  and  had  ex- 
pended a  large  sum  of  money  in  and  about 
said  work,  without  objection  from  plain- 
tiff, prior  to  the  commencement  of  this  ac- 
tion and  the  obtaining  of  the  injunction. 
Defendant  prayed  for  the  dismissal  of  the 
cause,  for  his  costs,  and  for  such  other  and 
further  relief  as  to  the  court  should  seem 
proper.  The  case  was  tried  before  the 
court  without  a  jary.  After  hearing  evi- 
dence on  both  sides,  the  court,  upon  the 
issues  Joined,  found  in  favor  of  defendant, 
dissolved  the  temporary  injunction,  and 
rendered  Judgment  in  favor  of  defendant 
for  costs.  The  record  ot  the  Judgment 
concludes  as  follows:  "And  it  is  further 
ordered  that  the  defendant  herein  be  re- 
quired  to  build  sluices  for  irrigating  water 
wherever  necessary. "  The  plaintiff  brings 
this  appeal,  and  assigns  for  error  that  the 
finding  ot  the  court  was  against  the  law 
and  the  evidence,  and  especially  that  the 
order  of  the  court  in  reference  to  building 
sluices  is  erroneous. 

The  court  cannot  review  the  evidence, 
for  the  reason  that  the  same  is  not  in- 
corporated into  the  record.  The  stipula- 
tion of  counsel  that  "the  complaint,  affi- 
davits, demurrer,  motions,  and  answer, 
together  with  the  testimony  as  taken  by 
thecourt  stenographer,  shall  be  the  record 
in  the  case, "  does  not  supply  the  place  ot 
a  bill  of  exceptions  duly  authenticated  and 
certified.  This  has  been  repeatedly  decid- 
ed by  this  court.  Molandin  v.  Railroad 
Co.,  3  Colo.  173;  City  of  Denver  v.  C-apelli, 
Id.  235;  Boss  v.  Dnggan,  5  Colo.  85. 

Appellant  complains,  with  much  reason, 
of  the  order  of  the  court  requiring  defend- 
ant "to  build  sluices  for  irrigating  water 
wherever  necessary. "  There  is  nothing  in 
the  complaint  relating  to  sluices.  The  an- 
swer contains  nothing  in  reference  to 
them,  and  asks  tor  no  afllrmative  relief, 
except  it  be  by  the  prayer  for  general  re- 
lief. The  following  passage  from  appel- 
lant's brief  in  regard  to  the  order  about 
necessary  sluices  is  certainly  quite  perti- 
nent: "'How  manyarethere  to  be?  Where 
are  they  to  be?  When  are  they  to  be  con- 
structed? Who  is  to  be  the  judge  of  the 
necessity,  number,  location,  size,  and  time 
ot  construction,  whether  plain tltt  or  iff 
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fendant,  remains  tmcletermlned ;  and,  in 
these  respects,  a  court  of  equity,  assuming 
to  settle  a  controversy  between  the  par- 
ties, leaves  plaintiff  entirely  at  defendant's 
mercy."  In  form,  the  order  of  the  court 
in  relation  to  sluices  would  seem  to  be  a 
burden  imposed  upon  the  defendant,  Bal- 
lard ;  in  effect,  it  is  liable  to  be  construed 
as  a  license  to  defendant  to  build  sluices 
■whenever  and  wherever  he  chooses.  Con- 
sidering the  clri-umstanees  of  the  case  aa 
they  appear  from  the  record  before  us, 
we  feel  constrained  to  declare  the  or- 
der of  the  court  in  relation  to  sluices 
to  be  ineffectual  for  any  purpose  on 
account  of  its  uncertainty,  and  that  It 
shall  not  prejudice  or  affect  the  rights 
of  the  parties  in  any  manner  as  an  ad- 
judication. In  other  respects  the  judg- 
ment of  the  district  court  will  be  affirnied; 
but  appellant  shall  recover  his  costs  In 
this  court  against  appellee.    AflSrmed. 


(Supreme  Court  of  Colorado.    May  16,  1890.) 
Appeal  pkom  County  Court — Appeahanck. 

1.  An  appeal  is  not  taken  from  the  county  to 
the  district  court  by  reason  of  the  fact  that  it  is 
"  prayed  and  allowed.  "  The  appeal-bond  must  be 
filed  and  approved  before  the  appeal  can  be  consid- 
ered "  taken, "  that  is,  perfected ;  and,  if  this  be 
not  done  on  the  day  on  which  judgment  is  ren- 
dered, tbe  appeal  may  be  dismissed. 

2.  A  motion  confined  to  the  single  object  of  en- 
forcing a  statutory  right,  though  not  special  in 
form,  cannot  be  considered  a  waiver  of  such  right, 
as  by  a  general  appearance  for  other  purposes. 
(Syllalms  by  the  Court.) 

Appeal  from  district  court,  Lake  county. 

The  section  of  the  statute  refererd  to  in 
the  opinion  is  as  follows:  "Sec.  4.  If  the 
appeal  be  not  taken  on  the  same  day  on 
which  the  judgment  is  rendered,  the  appel- 
lant shall  serve  tbe  appellee.orhis  attorney 
of  record,  within  five  days  after  the  appeal 
is  taken,  with  a  notice  in  writing,  stating 
that  an  appeal  has  been  taken  from  the 
judgment  therein  specified,  which  notice 
shall  be  served  by  delivering  a  copy  there- 
of to  such  appellee  or  his  attorney  of  rec- 
ord. If  the  appellant  fall  to  give  notice 
of  his  appeal  when  such  notice  is  required, 
the  appellee  may,  at  any  time  before  sncli 
notice  is  actually  served,  and  after  the 
time  when  it  should  have  been  served,  have 
the  judgment  of  the  county  court  affirnied 
or  the  appeal  dismissed,  at  his  option." 
Sess.  Laws  1S8.5,  p.  159, 

D.  E.  Parks,  for  appellant. 

Elliott,  J.,  (a/ifer  staf7w;r  the  facta  as 
fihove.)  Xelson,  who  was  plaintiff  below, 
brought  suit  against  Law  in  the  county 
court  of  Lake  county.  The  casewas  tried 
May  13, 1X8(5,  resultina;  in  judgment  for  the 
sum  of  $.~)U  and  costs  in  favor  of  plaintiff. 
An  appeal  was  prayed  and  allowed  upon 
conditions,  on  the  same  day,  as  shown  by 
the  record,  as  follows:  "To  which  order 
and  judgment,  and  to  the  rendering  there- 
of by  the  court,  said  parties,  and  each  of 
tliem,  by  their  counsel,  exceptond  pray  an 
appeal  therefrom,  each  of  them,  to  the  dis- 
trict court,  wliicli  ijrayers  are  hereby 
granted,  provided  said  parties  file  their  ap- 
peal-bonds herein  within  ten  days  from 


this  date.  Said  piamtif<"s  '.■•ond  to  be  i:i 
tbe  sum  of  one  hundred  dollars,  and  saitl 
defendant's  as  fixed  by  law.  Said  bonds 
to  beconditionedas  requiredby  law.  "  On 
May  20,  188(5,  an  appeal-bond  by  the  df- 
fmdant,  Law.  was  filed  and  approved  In 
the  county  court.  On  Maj*  3, 18S7,  plain- 
tiff's attorney  filed  a  motion  in  the  district 
court  to  dismiss  the  appeal,  in  the  follow- 
ing words :  "  And  now  comes  the  plaintiff, 
by  A.  W.  Stone,  his  attorney,  and  moves 
the  court  to  dismiss  the  appeal  in  said 
cause  on  the  ground  that  no  notice,  in 
writing,  stating  that  an  appeal  had  been 
taken  from  the  judgment  renderecl  in  the 
county  court  of  said  county,  has  ever  been 
served  on  the  plaintiff  or  his  attorney." 
The  motion  was  accompanied  by  the  at- 
torney's affidavit  to  the  effect  that  notice 
in  writing  of  the  appeal  had  not  been 
served  upon  him,  and  that  he  was  In- 
formed and  believed  that  no  such  notice 
bad  ever  been  served  upon  plaintiff,  and 
that  plaintiff  was  absent  from  the  county. 
This  was  the  only  showing  made  byelther 
party  as  to  the  question  of  notice.  Upon 
this  motion  and  affidavittbedistrict  court 
dismissed  the  appeal.  To  re  verse  the  judg- 
ment of  dismissal,  the  defendant  brings 
the  cause  to  this  court. 

The  principal  question  presented  by 
the  assignment  of  errors  relates  to  the 
construction  of  section  4  of  tbe  act  of  1885, 
p.  159,  concerning  appeals  from  county  to 
district  courts.  Since  this  cause  was 
brought  to  this  court  the  question  has 
been  determined  in  another  case.  The 
construction  given  by  this  court  may  be 
stated  thus :  An  appeal  is  not  "  taken  " 
from  the  county  court  to  the  district  court, 
within  the  meaning  of  the  act  of  18S5,  by 
reason  of  the  fact  that  an  appeal  to 
the  district  court  is  "prayed  and  al- 
lowed" on  the  same  day  on  which  the 
judgment  is  rendered;  but  the  appeal- 
bond  must  be  filed  and  approved  beforS 
the  appeal  can  be  considered  taken, — that 
is,  perfected;  and,  if  this  be  not  done  on 
the  day  on  which  judgment  is  rendered,  the 
notice  in  writing  must  be  served,  or  the 
appeal  may  be  dismissed.  Huntv.  Arkell, 
13  Colo.  .'543,  22  Pac.  Rep.  826.  The  case  of 
Cates  V.  Alack,  6  Colo.  401,  cited  by  coun- 
sel for  appellant,  is  not  in  point;  and  the 
decision  in  Allenspach  v.  Wagner,  9  Colo. 
127,  10  Pac.  Rep.  802,  was  based  upon  a 
different  statute.  The  case  of  Swenson  v. 
Insurance  Co.,  4  Colo.  475,  supports  tbe  de- 
cision of  Hunt  V.  Arkell  aa  to  what  Is 
meant  by  an  appeal  being  "taken." 

The  contention  by  counsel  for  appellant 
that  the  appeal  as  prayed  and  allowed 
was  joint,  and  that,  therefore,  appellee  is 
estopped  from  saying  that  he  did  not  have 
notice  thereof,  is  not  tenable.  Where  there 
is  only  one  plaintiff  and  one  defendant,  a 
joint  appeal  bysuch  adverse  parties  Is  not, 
in  the  nature  of  things,  contemplated  by 
the  statute;  and  the  language  of  the  order 
in  this  case  will  not  bear  such  a  construc- 
tion. Notwithstandingitspeculiarphrase- 
ology,  the  record  shows  that  each  party  ' 
prayed  an  appeal,  and  that  a  separate  ap- 
peal was  allowed  to  each  on  different  con- 
ditions. It  was  by  no  means  certain  that 
an  appeal  would  be  "taken"  by  either 
party  simply  because  each  party  prayed 
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and  obtftlned  an'  order  alTowlrig  the  same. 
Therefore,  such  prayer  and  allowance  did 
not  dispense  with  the  service  of  the  writ- 
ten notice  required  by  the  statute. 

The  claim  that  the  motion  of  appel- 
lee In  the  district  court  to  dismiss  the  ap- 
peal Teas  a  gf^neral  appearance,  and 
amounted  to  a  waiver  of  his  right  to  have 
the  appeal  dismissed,  Is  not  well  taken. 
The  motion,  though  not  special  in  form, 
was  confined  to  the  single  purpose  of  dis- 
miBsing  the  appeal.  If  the  motion  bad 
been  for  any  other  purpose  than  the  en- 
forcement of  the  right  given  by  the  stat- 
ute, the  multitude  of  cases  cited  by  coun- 
sel would  be  in  point;  but  to  hold  that 
appellee  waived  his  statutory  right,  when 
he  did  nothing  whatever  In  the  case  but 
Insist  upon  such  right,  is  carrying  the  doc- 
trine of  general  and  special  appearances 
beyond  the  limlta  of  modem  authorities. 
The  Htatnte  says  "appellee"  may  have  the 
appeal  dismissed  nniaer  certain  circum- 
stances spsclfled.  It  does  not  prescribe  the 
form  In  which  he  shall  seek  such  relief. 
Hence,  when  he  files  a  motion  confined  to 
such  single  object,  supported  by  affidavit 
showing  the  existence  of  the  specified  cir- 
cumstances, in  the  absence  of  contrary 
evidence  the  relief  should  De  granted. 
Crary  v.  Barber.  1  Colo.  172;  Smith  v.  Dis- 
trict Court,  4  Colo.  285;  Flake  v.  Carson, 
33  III.  518;  Miles  v.  Goodwin.  35  111.  58; 
Blackburn  v.  Sweet,  88  Wis.  578.  The 
Judgment  of  the  district  court  dismissing 
the  appeal  was  not  error,  and  the  same  la 
accordingly  affirmed. 


In  re  BicEEMi. 
(Supreme  Court  of  Colorado.    May  9,  1890.) 

CONSTITVTIOJIAI.  LaW— T1TLB8  0»  STATUTES. 

Gen.  St.  Colo.  S  2948,  whioli  provides  that 
'oovntT  treasurers  shall  be  liable  to  a  like  fine 
[$1,000]  for  loaning  out,  orio  any  manner  using,  lor 
private  purposes,  state  or  county  funds  in  their 
hands,  and  the  state  treasurer  shall  be  liable  to  a 
fine  of  not  more  than  ten  thousand  dollars  for  a 
like  misdemeanor, "  having  been  passed  as  a  part 
of  an  act  entitled  "  An  act  to  provide  for  the  assess- 
ment and  collection  of  revenue,  and  to  repeal  cor- 
tain  acta  In  relation  thereto, "  is  void  as  in  conflict 
with  Const.  Colo.  art.  5,  §  21,  which  provides  that 
every  act  shall  be  void  as  to  any  subject  embraced 
in  it  which  shall  not  be  expressed  in  its  title. 

Petition  by  Peter  W.  Breene  for  a  writ 
of  habeas  corpus. 

S.  D.  Walling  and  C.  S.  Thomas,  for  pe- 
titioner. S»m.  W.  Joves,  L.  S.  Dixon,  and 
Welis,  McNeal  <ft  Taylor,  for  respondents. 

Helm,  C.  J.  The  right  to  inquire  by 
habeas  corpus  Into  the  matters  presented 
In  this  case  is  not  seriously  challenged  by 
respondents.  Therefore,  though  counsel 
for  petitioner  consider  the  question  at 
length,  jurisdiction  in  the  premises  will  be 
assumed  without  discussion.  The  Indict- 
ment underwhlch  petitioner  is  held  In  cus- 
tody charges  him  with  lending  public 
moneys  for  i)rivate  gain  while  occupying 
the  office  of  state  treasurer.  He  is  not 
accused  of  otherwise  misappropriating  or 
misusing  state  funds,  nor  is  any  deficit  or 
defalcation  in  connection  therewitli 
averred.  The  accusation  is  based  upon 
the  alleged  fact  that  he  received  for  his  pri- 


vate Advantage,  ftom  the  banks  men* 
tioned  in  the  indictment,  interest  upon 
statefunds  deposited  therein  byhimwhile^ 
as  treasurer  of  state,  he  was  the  consti- 
tutional custodian  thereof. 

The  act  mentioned  in  the  indictment  is 
not  an  offense  at  common  law.  The  con- 
stitutional provision  (section  18.  art.  10) 
which  forbids  the  making  of  profit  by  pub- 
lic officials  out  of  public  funds,  and  class- 
ifies the  forbidden  act  as  a  felony,  is  con- 
ceded not  to  be  self-esecuting.  Therefore/ 
statutory  authority  must  befound  to  sup- 
port the  present  proceeding  against  peti- 
tioner. If  such  authority  exists,  it  is  em- 
bodied In  section  2948  of  the  General  Stat- 
utes, which  reads:  "County  treasurers 
shall  be  liable  to  a  like  fine  [$T,000]  for 
loaning  out,  or  In  any  manner  using,  for 
private  purposes,  state  or  county  funds  in 
their  hands,  and  the  state  treasurer  shall 
be  liable  to  a  fine  of  not  more  than  tea 
thousand  dollars  for  a  like  misdemeanor, 
to  beprosecuted  by  the  attorney  general  In 
the  name  of  the  state. "  Several  serioua 
objections  are  urged  against  the  validity 
of  the  foregoing  statute.  One  of  these  ob- 
jections being  decisive  of  the  case,  the  oth- 
ers will  not  be  considered.  The  title  of  the 
act  in  which  the  section  above  quoted  ap- 
pears Is  "An  act  to  provide  for  the  assess- 
ment and  collection  of  revenue,  and  to  f&. 
peal  certain  acts  in  relation  thereto."  It 
Is  claimed  that  the  snbject-matter  of  the 
section  is  not  clearly  expressed  in  this  ti- 
tle, and  therefore  that  the  statute  is  In 
conflict  with  the  following  section  of  the 
constitution:  "No  hill  except  general  ap- 
propriation bills  shall  be  passed  contain- 
ing more  than  one  subject,  which  shall  be 
clearly  expressed  in  Its  title;  but  if  any 
subject  shall  beembraced  in  any  act  which 
8hall  not  be  expressed  In  the  title,  such  act 
shall  be  void  only  aato  so  much  thereof  hm 
shall  not  be  so  expressed."  Section  21, 
art.6.  Regarding  this  constitutional  pro- 
vision, we  observe — First,  that  it  is  man- 
datory. Such  Is  the  view  expressly  de- 
clared by  this  court,  and,  with  but  two  or 
three  exceptions,  adopted  elsewhere.  Uail- 
road  Co.  v.  People,  6  Colo.  40;  Wall  v. 
Garrison,  11  Colo.  515,  19  Pac.  Rep.  469. 
Second,  that  it  should  be  liberally  and 
reasonably  interpreted,  so  as  to  avert  the 
evils  against  which  it  is  aimed,  and  at  the 
same  time  avoid  unnecessarily  obstruct 
Ing  legislation.  Clare  v.  People,  9  Colo. 
122,10  Pac.  Rep.  799;  Dallas  v.  Redman,  10 
Colo.  297, 15  Pac.  Rep.  397.  Third,  that  it 
embraces  two  mandates,  viz. :  one  forbid- 
ding the  union  in  the  same  legislative  bill 
of  sppnrate  and  distinct  subjects,  and  the 
other  commanding  that  the  subject  treat- 
ed In  the  body  of  thebill  shall  beclearly  ex- 
pressed In  its  title.  Kacb  of  these  man- 
dates is  designed  to  obviate  flagrant  evils 
connected  with  the  adoption  of  laws. 
The  former  prevents  joining  In  the  same 
act  disconnected  and  Incongruous  mat- 
ters. The  purpose  of  the  latter  is  thus 
tersely  and  forcibly  stated  In  Dorsey's  Ap- 
peal, 72  Pa.  St.  192:  "Another  purpose 
wan  to  give  Information  to  the  members, 
or  others  interested,  by  the  title  of  the 
bill,  of  the  contemplated  legislation  ;  and 
thereby  to  prevent  the  passage  of  un- 
known and  alien  subjects,  which  might  be 
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eoHed  np  In  the  IoMb  of  the  bill. "  The  pro- 
▼Ision  undoubtedly  deals  with  legislative 
procedure;  bat  obedience  thereto  directly 
results  in  advislugr  the  people  ot  the  con- 
tents ot  bills  tbat  have  become  laws.  It  is 
quite  as  important  to  the  official  or  the 
private  citizen  that  he  have  the  highest 
facilities  for  knowing  the  existing  law,  as 
that  he  hare  opportunity  to  offer  criti- 
cism or  suggestion  upon  pending  legisla- 
tion. He  should  not  be  left  to  discover, 
"coiled  up  in  the  folds "  ot  an  act  appar- 
ently in  no  way  concerning  him,  a  provis- 
ion affecting  his  most  important  interests. 
For  Instance,  legislation  seriously  mod- 
ifying the  mechanic's  lien  or  exemption 
laws  should  not  be  hidden  under  a  title 
relating  exclusively  to  railroads.  This, 
the  constitutional  provision  before  us  pre- 
vents. Therefore,  while  its  primary  pur- 
pose is  to  avoid  surprise  and  fraud  upon 
the  legislators  and  people  in  the  enact- 
ment of  laws,  a  further  Important  and 
beneficient  end  Is  attained.  Nor  is  the 
constitution  unreasonable  in  this  respect, 
or  difHcult  to  comply  with.  When  intelli- 
gently and  carefully  observed,  it  embar- 
rasses proper  legislation  but  little.  The 
general  assembly  may,  within  reason, 
make  the  title  of  a  bill  as  comprehensive  as 
it  chooses,  and  thus  cover  legislation,  re- 
lating to  many  minor  but  associated  mat- 
ters. For  example,  an  act  entitled  "  An 
act  in  relation  to  municipal  corporations" 
may  provide  for  the  organization,  govern- 
ment,  powers,  duties,  offlces.and  revenues 
of  such  corporations,  as  well  as  for  all  oth- 
er matters  pertaining  thereto.  "The  gen- 
erality of  a  title,"  says  Judge  Coolky,  "is 
no  objection  to  it  so  Ions  as  itisnot  made 
a  cover  to  legislation  incongruous  in  itself, 
and  which  by  no  fair  intendment  can  be 
considered  as  having  a  necessary  or  prop- 
er connection."  Const.  Lim.  (5th  Ed.)  174, 
180.  It  is  not  esBential  that  the  title  shall 
specify  particularly  each  and  every  subdi- 
vision of  the  general  subject.  Such  a  re- 
quirement would  lead  to  surprising  and 
disastrous  results.  Many  titles  would  not 
only  be  absurdly  proltx,  but  the  laws 
themselves  would  be  endangered  by  virtue 
of  the  inhibition  against  duplicity  of  sub- 
jects. Edwards  v.  Railroad  Co.,  13  Colo. 
58,21  Pac.  Rep.  1011;  People  v.  Goddtu-d, 
8  Colo.  432,  I  Pdc.  Rep.  301.  Efforts  to  cov- 
er  specifically  in  the  title  all  subordinate 
matters  treated  of  in  the  act  have  already 
jeopardized  legislation  in  this  state,  and 
onlyby  themoHt  liberal  interpretation  has 
the  court  been  able  to  save  the  statutes. 
Canal  Co.  v.  Bright,  8  Colo.  144,  6  Pac.  Rep. 
142;  Clare  v.  People,  supra.  But  the  leg- 
islature may,  on  the  other  hand,  undoubt- 
edly contract  the  scope  of  a  title  to  the 
narrowest  limits.  When,  however,  in  the 
exercise  of  this  discretion,  it  sees  fit  to  thus 
restrict  the  title,  care  must  be  taken  not 
to  transcend,  in  the  body  of  the  bill,  the 
limit  thus  voluntarily  fixed.  "An  act  to 
amend  section  78  of  chapter  c"  must  not 
amend  sections  of  chapter  c  other  than 
the  one  named.  People  v.  Fleming,  7  Colo. 
230,  3  Pac.  Rep.  70.  "  An  act  to  provide  for 
the  payment  of  county  and  road  taxes  in 
cash,"  must  not  anthorize  the  purchase  of 
outstanding  warrants  at  the  lowest  price 
offered,  and  craate  a  special  fund  for  this 


purpose.  People  r.  Hall,  8  Colo.  486,  9 
Pac.  Rep.  84.  If  the  title  ot  a  bill  belimited 
to  a  particnlar  nubdlvison  of  a  general 
subject,  the  right  to  embody  in  the  bill 
matters  pertaining  to  the  remaiolDg  sub- 
divlHlons  of  such  subject  is  relinquished. 
To  hold  otherwise  would  be  to  disobey  the 
constitutional  mandate,  and  invito  the 
grave  evils  sought  to  be  avoided  thereby. 

It  will  not  do  to  say  that  the  general 
subject  of  legislation  may  be  gathered 
from  the  body  of  the  act,  for,  to  sustain 
the  legislation  at  all,  it  must  be  expressed 
in  the  title.  Moreover,  we  are  bound  to 
assume  that  the  word  "clearly"  was  not 
incorporated  into  the  constitutional  pro- 
vision under  consideration  by  mistake. 
It  appears  in  but  few  of  the  corresponding 
provisions  of  other  state  constitutions; 
a  fact  that  could  hardly  have  been  unob- 
served by  the  convention.  That  this  word 
was  advisedly  used,  and  was  intended  to 
affect  the  manner  of  expressing  the  sub- 
jeot,  we  cannot  doubt.  The  matter  cov- 
ered by  legislation  is  to  be  "clearly,"  not 
"dubiously"  or  "obscurely,"  indicated  by 
the  title.  Its  relation  to  the  subject  must 
not  rest  upon  a  merely  possible  or  doubt- 
ful inference.  The  connection  must  be  so 
obvious  as  that  Ingenious  reasoning,  aid- 
ed by  superior  rhetoric,  will  not  be  neces- 
sary to  reveal  it.  Such  connection  should 
be  within  the  comprehension  of  the  ordi- 
nary Intellect,  as  well  as  the  trained  legal 
mind.  Nothing  unreasonable  in  this  re- 
spect is  required,  however,  and  a  matter  is 
clearly  indicated  by  the  title,  when  it  is 
clearly  germane  to  the  subject  mentioned 
therein.  Had  the  corresponding  constitu- 
tional provision  in  Wisconsin  contained 
the  word  "clearly"  we  doubt  if  the  court 
would  have  reached  the  conclusion  ex- 
pressed in  Mills  V.  Charleton,  29  Wis.  400. 
The  supreme  court  of  that  state  has  made, 
we  believe,  a  broader  application  of  the 
rule  under  discussion  than  it  has  received 
elsewhere  in  the  Union. 

Let  US  proceed, in  the  light  of  the  forego- 
ing suggestions,  to  consider  briefly  the  leg- 
islation before  us.  Under  a  title  providing 
"  for  the  assessment  and  collection  of  rev- 
enue" is  placed  a  provision  making  it  a 
crime  for  the  state  treasurer  to  "loan  out 
or  in  any  manneruse  for  private  purposes" 
the  public  funds  in  his  hands.  That  such 
uses  of  state  funds  should  be  forbidden,  will 
hardly  be  doubted;  and  that  disobedience 
of  the  inhibition  should  be  severely  pun- 
ished is  equally  beyond  question.  But  the 
inhibition  and  the  punishment  should  not 
be  secreted  in  an  act  whose  title  expresses 
a  wholly  dissimilar  subject.  Can  it  be  said 
that  the  crime  of  receiving  and  retaining 
Interest  on  public  funds,  while  deposited 
in  responsible  banks  for  safe-keeping,  with 
its  punishment  of  $10,000  fine,  (if  the  stat- 
ute covers  such  acts,)  is  clearly  germane 
to  the  subject  of  raising  revenue,  either  by 
the  assessment  and  collection  of  taxes  or 
otherwise?  Had  the  legislature  been  con- 
tent with  the  title,  "  An  act  in  relation  to 
revenue,"  the  question  before  us  would  be 
relieverl  of  the  present  embarrassment. 
Any  and  all  provisions  for  raising,  pre- 
serving.and  disbursing  public  funds  would 
be  germane  to  the  general  subject  thus  ex- 
pressed.   The  acts  forbidden  undoubtedly 
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relate  to  these  taods,  and  the  statute  un- 
der consideration  would,  so  far  as  the 
present  objection  is  concerned,  be  valid. 
But  that  body  saw  fit,  in  Its  wisdom,  to 
limit  the  bill  by  Its  title  to  one  of  the  sub- 
ordinate divisions  of  the  above  general 
subject,  vis.,  the  "raising"  of  revenue. 
The  title  gives  no  intimation  that  the  act 
deals  with  the  custody  of  public  funds 
after  they  have  reached  the  treasurer's 
hands.  Proceedings  relating  to  the  pres- 
ervation or  disbursement  of  taxes  are  not 
incidents  or  concomitants  to  the  assess- 
ment or  collection  thereof.  The  words  "as- 
sessment" and  "collection  "  are  used  alone. 
They  have  a  clear  and  definite  meaning, 
and  by  their  exclusive  use  the  ideas  of  "cus- 
tody" and  "dlsbui-sement"  are  rejected. 
With  this  rejection  was  necessarily  relin- 
quished the  power  to  prescribe  In  the  act 
regulations  or  Inhibitions  Incidental  to  the 
control,  preservation,  or  disbursement  of 
funds  in  the  treasury.  It  is  a  matter  of 
vital  importance  that  revenue,  after  its 
collection,  be  properly  preserved  and  ex- 
pended. But  wbile  regulations  looking  to 
these  ends  are  connected  with  the  general 
subject  of  revenue,  they  are  not  germane 
to  the  specific  subject  of  raising  or  obtain- 
ing revenue.  Again,  the  proscribed  usee 
of  public  funds  apparently  reach  all  rev- 
enue in  the  treasurer's  hands,  whether  re- 
ceived through  the  assessment  and  collec- 
tion of  taxes  or  from  other  sources;  and- 
the  most  imaginative  mind  must  fall  to 
trace  any  connection  between  the  forbid- 
den acts,  in  so  far  as  they  relate  to  the  use 
of  funds  accruing  from  the  sale  of  public 
lands,  payment  of  fees,and  the  like,  and  the 
subject  of  assessing  and  collecting  taxes. 
Wesiiy  "taxes,"  because,  while  the  word 
"revenue"  is  emploj-ed,  the  act  was  un- 
questionably designed  to  deal  alone  with 
revenue  obtained  by  taxation.  Further, 
the  statute  in  question,  together  with  sec- 
tion 13,  art.  10,  of  the  constitution  above 
mentioned,  was  doubtless  inspired  more 
by  considerations  of  public  policy  than  the 
suspicion  of  danger  to  the  public  revenue. 
The  treasurer's  bond  protects  the  state 
from  i>ecuniary  loss,  and  the  criminal  law 
provides  a  punishment  for  the  embezzle- 
ment of  public  moneys.  Private  specula- 
tion with  public  funds  by  the  officials,  cus- 
todians thereof,  is  emphatically  coutra  bo- 
Bcm  mores.  Its  inevitable  tendency  is  to 
corrupt  political  and  ofilcial  action,  and 
degrade  the  public  service.  The  two  ad- 
ditional consderations  last  above  men- 
tioned reinforce  the  view  that  the  legisla- 
tion in  question  would  not  be  looked  for 
ander  a  title  confined  to  the  assessment 
and  collection  of  taxes.  But  few  persons, 
however  cautions,  would  dream  of  finding 
concealed  in  a  bill  thus  christened  the  leg- 
islation in  question.  We  are  compelled  to 
hold  the  act,  in  this  respect,  unconstlta- 
tional. 

It  is  considred  unnecessary  to  enter  into 
a  critical  review  or  analysis  of  cases  sup- 
porting the  foregoing  conclusions.  The 
following  is,  however,  a  partial  list  of  au- 
athorities,  in  addition  to  the  Colorado 
cases  already  cited,  that  are  believed  to  be 
pertinent :  Ellis  v.  Hutchinson,  70  Mich. 
1.54,38  N.  W.  Rep.  14;  State  v.  Young.  47 
Ind.  150;  People  v.  Allen,  42  N.  Y.  405; 


People  v.  Commissioners,  5S  Barb.  70;  Dor- 
sey's  Appeal,  72  Pa.  St.  102;  aty  of  San 
Antonio  v.  Gould,  34  Tex.  49;  State  v. 
Barrett,  27  Kan.  213;  Brown  v.  State.  79 
Ga.  324,  4  S.  E.  Rep.  861;  IXurkee  v.  Qty  of 
Janesville,  26  Wis.  697;  ('ooley,  Const.  Lim. 
(5th  Ed.)  170  et  se«j.;  Nester  v.  Busch,  64 
Mich.  657.  31  N.  W.  Rep.  672;  Thomas  v. 
Collins.  58  Mich.  64,  24  N.  W.  Rep.  553; 
Northwestern  Manuf'gCo.v.  Circuit  Judge, 
58  Mich.  381,25  N  W.  Rep.  372;  Smith  v. 
Auditor  General,  20 Mich.  398;  Igoev.State, 
14  Ind.  239. 

The  statute  under  which  petitioner's  de- 
tention is  made,  being  unconstitutional, 
the  prosecution  falls,  and  be  should  be  set 
at  liberty.    It  is  accordingly  so  ordered. 

Petitioner  discharged. 


Stevenson  v.  Pat/Mkr  et  al. 

(.Supreme  Court  of  Colorado.    May  9,  1890.) 
Attachmest— Lien — Fortbcomixo  Bond. 

1.  Under  Oen.  St.  Colo.  1883,  i  2015,  which  pro- 
vides that  attached  property  shall  be  released  on 
the  execution  by  defendant,  with  responsible  sure- 
ties, of  an  undertaking  conditioned  to  redeliver  the 
property,  or  pay  the  amount  of  the  judgment,  If 
judgment  be  recovered  by  plaintiff,  and  the  attach- 
ment be  not  dissolved,  the  lien  of  the  attachment 
is  not  destroyed  by  the  delivery  ot  the  property  to 
defendant  on  the  execntion  of  the  undertaking. 

2.  When  attached  property  has  been  delivered 
to  its  owner  on  the  giving  of  a  forthcoming  t>ond, 
and  has  than  been  taken  on  execution  in  a  subse- 
quent suit,  the  sureties  on  the  forthcoming  bond 
cannot  maintain  an  action  of  replevin  against  the 
ofBcer  levying  the  execution. 

Appeal  from  superior  court  of  Denver. 

Upon  the  1st  day  of  August,  1887,  Emma 
C.  Whitsett  brought  suit  in  a  Justice's 
court  against  Frank  F.  Noxon,  in  which 
suit  a  writ  of  attachment  was  Issued  by 
the  Justice,  and  levied  by  appellant,  as  con- 
stable, upon  the  goods  here  incontroversy. 
Soon  after  the  levy  was  made,  appellees 
herein,  Peter  L.  Palmer,  John  W.  Horner, 
Frank  F.  Noxon,  and  Dora  Noxon, caused 
the  property  to  be  released  by  giving  a 
forthcoming  bond,  as  provided  by  statute, 
and  Noxon  again  went  into  possession  of 
the  goods,  when  they  were  again  levied 
upon  by  appellant  under  a  writ  of  attach- 
ment issued  at  the  suit  of  one  P.  O.  Gay- 
nor  against  said  Noxon.  In  this  suit  a 
forthcoming  bond  was  also  given,  signed 
by  Frank  F.  Noxon,  Peter  L.  Palmer,  and 
£.  S.  Fish.  In  the  suit  institute<l  by  Gay- 
n<jr  against  Noxon,  the  plaintiff  having 
obtained  judgment  In  his  favor,  Noxon  de- 
livered the  goods  to  the  constable,  Steven- 
son, upon  tbeexecutlon  in  tbiscase.  There- 
upon appellees,  who  were  sureties  upon 
the  forthcoming  bond  in  the  firat  suit,  de- 
manded the  goods,  and,  upon  the  con- 
stable refusing  to  give  them  up,  brought 
this  action  of  replevin  for  their  recovery, 
while  the  Whitsett  suit  was  yet  pend- 
ing and  undetermined.  The  present  suit 
was  originally  commenced  in  a  Justice's 
court,  and  from  thence  taken  by  ap- 
peal to  the  superior  court  of  the  city 
of  Denver.  The  trial  In  the  latter  court 
resulted  in  a  Judgment  In  favor  ot  ap- 
pellees for  the  possession  of  the  prop- 
erty, and  directing  Its  return,  or,  in  case 
such  a  return  could  not  be  had,  then  ap- 
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pelleee  to  have  and  recover  of  and  from 
appellant  its  value,  which  waa  adjudged 
to  be  $150,  and  also  for  costs. 

W.  J.  Weeber,  for  appellant.  P.  L. 
Palmer,  tor  appellees. 

Hayt,  J.  The  statute  under  which  the 
redelivery  bonds  were  both  Riven,  reads 
as  follows:  "The  defendant  may,  at  any 
time  before  final  ]udg;ment  in  the  action, 
release  all  property  which  may  have  been 
seized  by  virtue  of  the  attachment  writ, 
by  bis  executing  an  undertalcing  as  herein- 
after provided.  Such  undertaking  shall 
be  given  by  the  defendant  to  tiie  plaintiff, 
be  signed  by  two  responsible  sureties,  each 
a  resident  of  the  county  in  which  the  suit 
is  pending,  and  shall  be  to  the  effect  that 
in  case  the  plaintiff  recover  Judgment 
against  the  defendant  in  the  action,  and 
the  attachment  is  not  dissolved,  the  de- 
fendant will  deliver  to  the  constable  all 
property  which  has  been  seised  by  him  by 
virtue  of  the  attachment  writ,  or,  on  fail- 
ure so  to  do,  will  pay  to  the  plaintiff  the 
full  value  of  the  property  attached,  not  ex- 
ceeding the  amount  of  the  j ndgment  and 
costs  recovered  In  the  action. "  Gen.  St. 
1883,  §  2015.  In  case  of  levy  of  the  writ  of 
attachment,  unless  a  redelivery  bond  be 
given,  the  oflScer  must  retain  the  custody 
of  the  property  awaiting  the  result  of  the 
attachment  proceedings.  This  is  essen- 
tial, in  order  that  the  property  may  be  un- 
der the  control  of  the  court  to  answer  any 
demand  which  may  be  established  against 
the  defendant  by  the  final  judgment  in  the 
case.  If  the  bond  be  given,  the  responsi- 
bility of  the  obligors  is  substituted  for 
that  of  the  officer  for  the  property  at- 
tached ;  the  principal  object  of  the  bond 
being  to  insure  the  safe-lceeping  and  faith- 
ful return  of  the  property  attached  to  the 
constable,  although,  in  the  alternative,  the 
obligors  may  discharge  themselves  from 
their  obligation  by  paying  the  full  value 
of  the  property,  not  exceeding  the  amount 
of  the  judgment  and  costH  in  the  action. 
Were  it  not  for  this  alternative  provision, 
there  could  be  no  question  as  to  the  con- 
tinuance of  the  lien,  although  the  bond  be 
given.  The  sole  condition  would  then  be 
tliat  the  property  shall  be  returned  to  the 
constable  if  plaintiff  recover  judgment, 
and  the  attachment  be  not  dissolved.  To 
hold  that  the  property  would  be  liable  to 
execution  under  such  circumstances  would 
be  to  allow  third  parties  to  produce  a  for- 
feiture of  the  conditions  of  the  bond;  for 
a  levy  would  make  the  performance  of  the 
conditions  of  the  bond  impossible.  And 
the  courts  and  law  writers  unite  in  saying 
tiiat  the  property  is  not  so  liable.  Drake, 
Attachm.  §  331;  Wade,  Attachm.  §  193; 
Wap.  Attachm.  396, 397 ;  Tyler  v.  Safford,  24 
Kan.  580 ;  Roberta  v.  Dunn,  71  111.  46 ;  Hagan 
v.  Lucas,  10  Pet.  401.  "The  sheriff,  by  in- 
trusting the  property  to  the  defendant  un- 
der such  bond,  does  not  lose  his  legal  pos- 
session of  it.  The  defendant  holds  under 
the  sheriff,  so  that  the  res  is  still  in  the 
constructive  poRsession  of  the  court.  The 
ancillary  proceeding  in  the  suit  does  not 
abate  by  virtue  of  the  forthcoming  bond, 
which  would  inevitably  be  the  case  were 
the  court  to  lose  its  custody  and  jurisdic- 
tion of  the  property,  and  the  defendant  to 


regain  nnqoalifled  possession  of  it."  Wap. 
Attachm.  397.  But  where,  as  with  us,  the 
statute  provides  that  the  bond  is  to  be 
g^ventothe  plaintiff,  and  conditioned  that 
the  property  shall  be  returned  to  the  offi- 
cer, or  its  value  paid  to  the  plaintiff,  it 
must  be  admitted  that  the  authorities  are 
BO  conflicting  as  to  create  some  doubt  as 
to  the  law  on  the  subject.  Upon  this 
question,  Mr.  Waples  gives  it  as  his  opin- 
ion that  property  thus  released  may  be 
sold  by  the  defendant,  subjected  to  new 
attachments  by  other  creditors,  or  levied 
upon  in  execution,  inlikemannerasthough 
the  attachment  had  been  dissolved.  Id. 
401,  402.  The  author  cites  several  Iowa 
cases,  which  undoubtedly  support  the  text. 
See  .lones  v.  Peasley,  8  G.  Greene,  53;  Aus- 
tin V.  Biergett,  10  Iowa,  802;  Woodward 
V.  Adams,  9  Iowa,  474. 

Drake,  In  his  work  on  Attachment,  con- 
tents himself  with  quoting  in  a  foot-note 
the  doctrine  of  the  leading  Iowa  case 
without  comment.  Drake,  Attachm.  266. 
In  the  treatise  of  Mr,  Wade  in  the  section 
previously  referred  to,  the  author,  in 
speaking  of  forthcoming  bonds,  says :  "  In 
some  of  the  states  the  bonds  are  condi- 
tioned in  the  alternative,  for  the  delivery 
of  the  chattels,  or  for  the  payment  of  their 
value  or  the  amount  of  the  judgment. 
Butthe  alternative  condition  does  not  dis- 
charge the  property  from  the  lien. "  In 
support  of  this  opinion,  the  author  cites 
two  cases:  Grav  v.  Perkins,  12  Smedes  & 
U.  622;  GasB  v.  Williams,  46  Ind.  253.  The 
section  under  consideration  by  the  coart 
in  the  Mississippi  case  provided.  In  sub- 
stance, that  attachments  shall  hereafter 
be  repleviable.  at  any  time  before  final 
judgment,  on  the  appearance  of  such  de- 
fendant, and  his  execution  of  a  bond,  with 
sufficient  security,  payable  to  the  plaintiff, 
in  a  sum  double  the  value  of  the  property 
attached,  and  conditioned  to  have  said 
property  forthcoming  to  abide  the  order 
or  decree  of  the  court  to  which  said  writ 
of  attachment  shall  be  returnable,  or,  in 
default  thereof,  to  pay  and  satisfy,  to  an 
extent  not  exceeding  the  value  of  said 
property,  such  order  or  decree  of  said 
court.  And  the  court  held  that  by  the 
very  terms  of  the  condition,  "to  have  said 
property  forthcoming  to  abide  the  order 
or  decree  of  the  court, "  an  intention  to 
preserve  the  lien  was  manifest.  So,  also, 
in  the  case  of  Gass  v.  Williams,  supra,  un- 
der a  statute  authorizing  the  property  to 
be  released  upon  the  giving  of  a  delivery 
bond  conditioned  for  its  return,  or,  in  the 
alternative,  for  the  payment  of  its  value, 
not  e-xceeding  the  amount  of  the  judgment 
and  costs,  the  court  held  that  the  giving 
of  a  bond  did  not  discharge  the  lien  of  the 
attachment,  bnt  thatthecustody  of  thede- 
fendant  was  thereby  substituted  for  that 
of  the  officer,  and  that  the  property  was 
as  far  from  the  reach  of  processes  as  it 
would  have  been  in  the  officer's  hands. 

Without  the  alternative  provision  of  the 
statute,  the  mea«ure  of  the  liability  of  the 
defendant  and  sureties  upon  the  bond  in 
case  the  property  is  not  redelivered,  as  re- 
quired by  the  terms  of  the  bond,  is  the 
value  of  the  property  attached,  provided 
the  value  does  not  exceed  the  amount  of 
the  judgment  and  costs.    Wap.  AUaehm. 
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S§  396,  ^7';  Drake,  Attachm.  §  842.  And 
such  Is  the  exact  liability  fixed  by  the 
terms  of  the  act.  It  will  be  seen,  there- 
fore, that  the  alternative  provision  of  the 
statute  is  but  a  legislative  indorsement  of 
a  rule  of  decision  i>revlousIy  announced  by 
the  courts.  Cei'tHlnly,  therefore,  every 
reason  for  holding  that  without  this  pro- 
vision the  lien  is  not  discharsed  by  the 
givinic  of  a  redelivery  bond  is  an  argument 
In  favor  of  the  conclusion  that  under  such 
a  provision  the  Hen  remains  although  the 
bond  be  g:iven.  The  primary  condition  of 
the  bond  in  either  case  Is  that  the  defend- 
ant will,  on  demand,  redeliver  the  proper- 
ty ;  the  liability  of  the  sureties  for  the  val- 
ue attaching  only  upon  his  failure  so  to 
do.  The  purpose  of  having  the  property 
redelivered  is  that  It  may  be  subjected  to 
the  payment  of  the  judgment;  and  we 
think  it  would  be  a  fraud  upon  the  sure- 
ties to  allow  It  to  be  subjected  to  execu- 
tion issued  at  the  suit  of  other  parties, 
and  thus  permit  third  parties  to  defeat  a 
compliance  with  tliat  which  we  have  seen 
is  the  primary  condition  of  the  bond.  In 
suits  in  the  justice's  court  there  is  no  pro  vis- 
ion of  law  for  prorating  the  proceeds  of  the 
attached  property,  the  creditor  first  secur- 
ing a  Hen  upon  the  property  by  attach- 
ment being  entitled  to  sufficient  of  the  pro- 
ceeds thereof  to  discharge  his  judgment; 
and  we  think  the  better  reason,  and  per- 
haps the  weight  of  authority,  ore  in  sup- 
port of  the  doctrine  that  the  attachment 
Men  is  not  discharged  by  giving  a  redeliv- 
ery bond,  as  in  this  case,  conditioned  for 
the  return  of  the  property,  or,  in  the  alter- 
native, the  payment  of  its  value. 

Having  determined  that  the  lien  of  the 
attachment  issued  at  the  suit  of  Whitsett 
remained  in  force  at  the  time  of  the  levy  of 
the  execution  issued  in  the  suit,  we  are 
next  to  consider  wlicther  such  lien  entitles 
these  plaintiffs  to  maintain  the  action  of 
replevin  against  the  officer  for  the  posses- 
sion of  the  chattels  covered  by  the  redeliv- 
ery bond.  The  sureties  upon  the  fortlicom- 
ing  bond  do  not  claim  to  have  any  Inter- 
est in  the  property  other  than  the  right  to 
have  it  preserved  so  that  it  may  be  deliv- 
ered upon  the  bond  in  case  such  delivery 
be  requli-ed.  At  the  time  this  case  was 
tried  in  the  court  below,  the  suit  In  which 
the  first  forthcoming  bond  was  given  was 
still  pending  and  undetermined.  Tiie 
sureties  upon  such  bond  had  not,  there- 
fore, become  liable  for  one  dollar  upon 
their  obligation.  The  defendant  may 
finally  obtain  judgment  In  his  favor  in 
that  suit,  or  the  attuchnient  may  be  dis- 
solved ;  and  in  eitlier  event  the  sureties 
upon  the  bond  would  be  discharged  from 
all  liability.  The  defendant  alone  became 
entitled  to  the  possession  of  the  property 
upon  the  giving  of  the  bond.  Such  right 
of  possession  did  not  extend  to  his  sure- 
ties; and  they  could  not,  therefore,  main- 
tain tills  a«;tion  for  a  return  of  the  proper- 
ty. Wells,  Kepi.  §  154  et  seq. ;  Gray  v.  Per- 
kins. 12  Smcdes  &  M.  622;  Hugan  v.  Lucas, 
supra;  Lnsk  v.  Kamsuy,  3  Munf.  417.  Nei- 
ther is  Frank  F.  Noxou.  the  defendant  in 
the  attachment  suits,  entitled  to  recover, 
under  the  evidence;  it  appearing  that, 
when  the  second  attachment  writ  was 
levied  upon  this  proi>erty,  Noxon  gave  a 


second  forthcoming  bond,  which  he  signed 
with  Palmer  and  another  as  sureties  there- 
on, conditioned  that  In  case  the  plaintiff 
recover  judgment  against  the  defendant  in 
that  action,  and  the  attachment  be  not 
dissolved,  the  defendant  will  deliver  to  the 
constable  the  property,  or,  on  failure,  pay 
its  value.  Thereafter  the  attachment  was 
sustained,  and  judgment  entered  against 
the  defendant  Frank  F.  Noxon.  By  the 
terms  of  this  bond,  the  officer  then  becomes 
entitled  to  the  possession  of  the  property, 
and  it  was  accordingly  surrendered  to  him 
by  Noxon.  Under  these  circumstonoes, 
neither  the  defendant  nor  the  sureties  up- 
on this  second  bond  are  entitled  to  the 
possession  of  the  property  as  against  the 
officer,  although  he  holds  It  subject  to 
the  lien  of  the  first  attachment.  Case  v. 
Steele,  34  Kan.  90,  8  Pac.  Bep.  242;  Pierce 
V.  Whiting,  H3  Cal.  538;  Dorr  v.  Clark,  7 
Mich.  310;  Leeper  v.  Hersman,  68  111.  218; 
Liusk  V.  Bamsay,  supra.  No  question  as 
to  the  right  of  the  sureties,  whose  names 
appear  upon  the  first  bond  only,  In  a 
proper  action  to  compel  the  officer  to  re- 
spect the  Hen  of  the  first  attachment,  is 
presented  upon  this  record.  We  {hink  it 
clear  that  the  action  of  replevin  cannot  be 
maintained  against  him,  and  further  than 
this  we  do  not  feel  at  lilierty  to  decide. 
The  judgment  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  the 
court  below  to  dismiss  the  action.  Be- 
versed. 

MOFFATT  V.  COKNING. 

(Supreme  Court  of  Colorado.    Deo.  24,  1889.) 
AssiosMByT— Rights  of  Pabties— Opinion  Evi- 

DEKCE. 

1.  An  attachment  creditor  of  a  mining  corpo- 
ration, in  pursuance  of  a  contract  with  a  prior 
judgment  creditor,  bought  the  property  at  a  sale 
under  another  judgment.  The  contract  provided 
that  the  attachment  creditor  should  bold  the  title 
in  his  own  name,  and  work  the  mine  for  the  bene- 
fit of  both.  At  his  election,  the  attachment  cred- 
itor might  pay  the  claim  of  the  judgment  creditor, 
and  thereby  obtain  a  perfect  title,  or  he  might  re- 
sell the  property,  and,  after  the  payment  of  all 
claims,  divide  the  surplus.  Held,  that  an  assign- 
ment of  this  contract  by  the  judgment  creditor, 
which  assignment  on  its  face  purported  to  be  as 
security  for  a  debt  owing  to  the  assignee,  and 
which  was  admitted  by  him  to  have  been  received 
only  as  collateral  security,  oould  not,  at  the  in- 
stance of  the  attachment  creditor,  who  afterwards 
purchased  it,  be  declared  an  absolute  sale  of  the 
judgment  creditor's  interest  in  the  contract,  though 
accompanied  by  an  unconditional  assignment  of 
the  judgment. 

3.  Though  the  written  transfer  of  the  contract 
by  the  assignee  to  the  attachment  creditor  states 
that  it  is  the  intention  to  give  the  latter  all  the 
rights  possessed  by  the  assignee,  yet  the  attach- 
ment creditor,  having  directed  all  the  evidences  of 
indebtedness  to  be  surrendered  to  the  assignor, 
(the  judgment  creditor.)  cannot  bold  the  contract 
as  collateral  security  for  the  entire  amount  of  the 
latter's  indebtedness  to  the  assignee,  but  only  for 
the  amount  paid  on  the  transfer  of  the  contract. 

8.  In  an  action  to  compel  the  attachment  cred- 
itor to  account  for  the  profits  realized  from  the 
mine,  he  testified  that  it  was  understood  between 
himself  and  the  assignee  that  the  sum  paid  for  the 
transfer  was  likewise  to  be  in  full  satisfaction  of 
the  contract,  and  to  be  an  extinguishment  of  the 
judgment  creditor's  rights  thereunder;  but  be  ad- 
mitted that  he  had  not  been  informed  whether  or 
not  the  judgment  creditor  had  been  notified  of  this 
understanding.    The  judgment  creditor  testlAad 


Digitized  by 


Google 


8 


PACIFIC  BEFOBTEB.YOL.  24. 


(Colo. 


tiutt  he  nnderitbod  tiM  transaoUon  simplr  m  * 
mean*  of  securing  the  atteohment  creditor  lor  the 
amount  paid  on  the  transfer  of  the  contract,  and 
that  with  this  understanding  he  had  indorsed  his 
consent  on  the  transfer,  which  on  Its  face  purport- 
ed to  be  only  of  the  assignee's  rights  in  the  con- 
tract. Held  that,  as  the  minds  of  the  parties  had 
never  met,  the  contract  had  not  been  abrogated, 
and  that  the  attachment  creditor  was  stiU  liable 
to  account  thereCmder,  less  the  sum  paid  by  him  on 
its  transfer. 

4.  Where  the  assignee  has  testified  to  all  the 
facts  relating  to  the  transfer  of  the  contract  and 
judgment  to  the  attachment  creditor,  further  tes- 
timony that  he  considered  the  judgment  as  paid 
and  settled  on  receipt  of  the  prioe  for  the  transfer 
ia  properly  excluded  as  being  simply  his  opinion  as 
to  the  legal  effect  of  the  transaction. 

CommlsciionerB'  decision.    Appeal  from 
district  court,  Arapahoe  county. 

Upon  the  18  th  of  November,  1875,  appellee 
commenced  a  suit  by  attachment,  in  the 
district  court  of  Boulder  county,  against 
the  Nederland  Mining  Company.  On  Jan- 
nary  18, 1876,  he  obtained  a  judgment  for 
the  Bum  of  f32,490  andcoats.  Upon  thcOth 
of  January,  1876,  Jerome  B.  Chaffee  com- 
menced a  suit  by  attachment  against  the 
same  defendant,  in  the  same  court,  for  the 
sum  of  *46,616.6fl.  On  the  7th  of  January, 
1876,  Anker  and  Shalleuburg  commenced 
an  attachment  suit  in  the  same  court, 
against  tlie  same  defendant,  for  $13,632.55. 
The  last-named  suits  were  brought  to  the 
same  term  of  court,  and  were  pending  and 
nndetermiued  at  the  date  of  the  making  ot 
a  contract  hereinafter  set  forth.  About 
the  same  time,  or  prior  to  the  bringing  of 
the  above  suits,  James  Pepin  commenced 
a  suit  against  the  same  defendant,  in  the 
same  court,  for  himself  and  others,  to  en- 
force a  miner's  lien  against  the  Caribou 
lode,  the  property  of  the  Nederland  Min- 
ing Company,  and  upon  the  21st  of  Janu- 
ary, 1876,  obtained  a  decree  for  f  22,772.73, 
wherein  It  was  decreed  that,  if  the  defend- 
ant mining  company  should  fail  to  pay 
the  amount  on  or  before  the2l8t  of  August 
ensuing,  the  property  should  be  sold,  and 
a  deed  executed  to  the  purchaser.  While 
affairs  were  in  this  condition,  on  the  Ist 
of  June,  1876,  appellee,  who  obtained  the 
Judgment  as  stated  above,  and  Chaffee, 
made  and  executed  a  contract,  which,  aft- 
er setting  out  the  facts  above  stated,  pro- 
ceeds; "That  it  is  doubtful  whether  said 
company  will  pa.y  any  of  snld  claims,  ex- 
cept by  process  of  law,  out  of  its  property; 
that  Chaffee  owns  the  claim  of  Anker  and 
Shaffenburg,  and  that  it  1h  desirable  for 
Corning  and  Chaffee  to  unite  their  efforts 
to  obtain  payment  of  their  claims  against 
ijaid  company:  Therefore,  the  contract 
witnesseth,  that  Chaffee  and  Corning 
agreed  to  purchase  the  liens  against  said 
company,  or  such  part  as  could  be  pro- 
cured, on  the  best  terms  possible,  and 
that  when  purchased  they  should  hold 
such  lleiis  jointly ;  that  Corning  should 
not  be  required  to  advance  any  money 
on  account  of  these  purchases,  but  re- 
served the  right  to  advance  such  amounts 
as  he  saw  fit.  Chaffee  was  to  furnish  all 
the  money  required,  and  the  liens  were  to 
be  owned  by  Corning  and  Chaffee  in  pro- 
portion to  the  amount  ot  money  advanced 
by  each.  Second.  That,  after  the  pur- 
chase of  said  liens,  if  the  company  failed 
to  pay  the  amount  of  the  decree,  the  prop- 


erty shoDid  b«  sold  ander  It,  and,  if  no  bid 
could  be  obtained  sufficient  to  pay  the 
liens  and  the  claims  of  Chaffee  and  Corn- 
ing, the  property  was  to  be  bid  in  by  Chaf- 
fee, and  in  that  event  Chaffee  was  to  pay 
the  amount  of  the  bid,  and  the  property 
was  to  be  held  by  Chaffee  in  trust  for  him- 
self and  Corning,  ae  hereinafter  stated; 
that.  If  the  title  was  acquired  by  any  other 
person  acting  for  Chaitee,  the  title  was  to 
be  held  in  trust  as  aforesaid.  The  Interest 
of  the  parties  was  to  be  deteinnlned  as  fol- 
lows: Chaffee's  interest  was  to  be  tbo 
amount  of  his  claim  against  tbecompany, 
taken  at  $51,000,  with  Interest  at  ten  per 
cent,  per  annum  from  the  date  of  this  con- 
tract, added  to  the  amount  paid  out  by 
him  in  the  purchase  of  said  liens,  with  in- 
terest and  costs  of  sale  paid  by  him  ;  Com- 
ing's interest  was  to  be  the  amount  of  his 
judgment  against  the  company,  interest, 
and  costs  ot  suit,  added  to  whatever  mon- 
ey he  should  pay  out  to  purchase  said 
liens,  with  interest;  that  the  sum  total  of 
the  two  claims  as  above  made  was  to  be 
taken  as  the  unit  of  value  of  the  property, 
and  the  interest  of  each  was  to  be  the  pro- 
portion that  theclaimsof  each  bore  to  the 
unit  of  value.  Third.  That  as  soon  as  the 
title  could  be  procured  to  said  propertv.as 
aforesaid,  Chaffee  was  to  proceed  by  sale, 
under  execution  or  otherwise,  to  get  title 
to  the  mill  owned  by  said  company,  und 
was  to  endeavor  to  sell  the  mine  for  an 
amount  sufficient  to  pay  Coming's  judg- 
ment and  his  own  claim,  and  not  for  a 
less  sum ;  that  if,  by  the  sale  ot  said  lode, 
enough  money  was  not  realized  to  pay 
Coming's  judgment,  and  the  prc)perty  was 
held  in  trust,  as  hereinbefore  provided,  the 
mill  property  should  be  sold  under  Com- 
ing's judgment,  or  any  other  Hen.  and,  it 
redeemed,  the  redemption  money  was  to 
be  divided  between  Corning  and  Chaffee  in 
the  proportion  that  the  lode  property 
wos  held ;  that  if  not  redeemed,  and  the 
title  A-ested  in  Chaffee,  or  any  one  for  him, 
it  was  to  be  held  In  trust  by  Chaffee  In  the 
same  proportion;  that  at  such  sale  the 
mill  property  might  be  paid  oft  by  Chaffee, 
or  some  one  tor  him,  and  such  purchaser 
would  not  be  required  to  pay  the  bid  in 
cash,  but  the  amount  should  beapplied  to 
Coming's  judgment.  Fourth.  If  the  prop- 
erty before  described  shall  be  held  In  trust 
as  aforesaid,  the  trustee  may  work  and 
mine  the  said  lode  property,  or  run  and 
use  the  said  mill,  and  all  profits  realized 
therefrom  shall  be  divided  between  the 
said  Chaffee  and  Corning  according  to 
their  respective  interests  In  said  propnrty. 
But  the  said  Corning  shall  not  be  liable 
for  any  loss  sustained  in  working  said 
property,  or  running  or  using  said  mill. 
Neither  shall  any  incumbrance  be  placed 
on  the  said  property,  or  any  part  of  it,  or 
any  lien  be  allowed  on  the  same.  The 
said  Chaffee  may  at  any  time, by  payment 
to  the  said  Corning  or  his  legal  represent- 
atives of  the  said  judgment,  Interest,  and 
costs,  together  with  the  amount  he  may 
have  paid  out  in  purchasing  said  miners' 
liens  and  Interest  thereon,  discharge  the 
said  trust;  and,  on  the  payment  of  said 
sums  ot  money  as  aforesaid,  the  said  Chat- 
tee  shall  hold  the  said  property,  and  every 
part  thereof,  discharged  ot  any  claim  ol 
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the  said  C!omiiig  thereto.  If  the  Bald 
Corning  shall  receive  any  money  by  the  re- 
demption of  mill  property,  or  by  the  pay- 
ment of  any  money  to  him  on  his  judg- 
ment out  of  any  sums  of  money  bid  at  such 
master's  sale  of  said  property  under  such 
miners'  liens,  the  amount  so  due  him  as 
hereinbefore  stated  (to  be  determined  by 
taking  the  amount  of  the  judgment,  inter- 
est, and  costs,  and  the  amount  he  shall 
pay  for  said  miners'  liens)  shall  be  de- 
creased by  the  amount  so  received,  and  his 
interest  in  said  property  shall  be  decreased 
in  the  proportion  that  the  amount  so  re- 
ceived bears  to  the  total  amount  treated  as 
the  unit  of  value.  It  1b  theintent  of  the  par 
ties  hereto  that  the  said  Corning  shall  be 
paid  out  of  the  amount  bid  for  said  prop- 
erty, or  out  of  the  amount  realized  on  sale 
of  the  property,  if  It  Is  held  In  trust  as  be- 
fore stated,  the  full  amount  of  his  Judg- 
ment, Interest,  and  costs,  and  all  moneys 
be  may  have  used  in  purchasing  miners' 
liens,  and  Interest  thereon.  Fifth.  That 
in  case  Chaffee  can  sell  said  mine  or  mill, 
or  both,  he  shall  pay  Corning  the  amount 
of  his  judgment,  interest,  and  costs,  and 
whatever  moneys  Corning  may  have  ad- 
vanced in  the  purchase  ol  liens,  with  inter- 
est. Sixth.  That  Coming  shall  aid  and 
assist  Chaffee  in  every  way  to  effect  the 
purposes  and  objects  of  this  contract.  If, 
at  the  sale  under  the  decree  for  a  miner's 
lien,  Chaffee  shall  be  compelled  to  bid  an 
amount  greater  than  the  amount  of  the 
lien.  Corning  shall  not  demand  a  distribu- 
tion of  the  surplus  without  the  consent  of 
Chaffee;  but,  if  a  distribution  is  made,  the 
amount  allotted  to  Coming  shall  be  re- 
ceived by  him  fur  and  on  account  of  Chat- 
fee,  and  shall  be  paid  to  Chaffee.  If  the  prop- 
erty be  held  in  trust,  and  not  sold,  and 
Corning  shall  not  be  paid  the  amount  due 
him  within  90  days  from  date  of  the  sale 
under  the  miners'  liens,  then,  when  Chaffee 
does  malce  a  sale,  if  the  property  shall  be 
sold  for  more  than  enough  to  pay  himself 
and  Coming,  the  balance  shall  be  divided 
In  the  proportion  of  their  respective  inter- 
ests to  the  unit  of  value. " 

On  the  19th  of  October,  1880,  Coming  in- 
stituted this  suit  against  Chaffee,  and  in 
his  complaint,  after  setting  out  the  forego- 
ingcontract,  alleges,  in  substance,  that  the 
Caribou  lode,  1,400  feet  in  length,  was  sold 
under  the  decree  in  the  Pepin  suit,  and 
bought  by  Chaffee  for  tfi4,000 ;  that  on  the 
loth  of  September,  1876,  a  deed  of  it  was 
made  and  delivered  to  Chaffee ;  that  Chaffee 
entered  into  the  possession  of  the  mine,  and 
worked  it;  that  afterwards  the  mill-site 
and  mill  were  sold  at  sheriff's  sale,  and 
bought  by  Chaffee,  and  he  acquired  title 
to  them.  It  is  also  alleged  that  upon  the 
8th  of  November,  1876,  Coming  was  in- 
debted to  the  Colorado  National  Bank  and 
C.  B.  Kountze  in  the  sum  of  about  *.S0,000. 
and  thatto  secure  itspaymenthe  assigned 
his  contract  with  Chaffee  to  Kountze  by  a 
written  contract  In  substance  as  follows: 
Empowers  Kountze  "to  receive  all  moneys 
due  or  to  become  due,  and  also  to  receive 
a  deed  for  the  Interest  of  Corning  in  the 
property  described  in  the  contract,  and 
also  empowers  Kountze,  out  of  any  mon- 
eys received  on  said  contract,  to  pay  him- 
self and  the  Colorado  National  Bank  the 


amounts  due  them  from  Coming,  or,  it 
sufficient  money  benot received  by  Kountze 
to  pay  said  amounts,  he  shall  receive  the 
deed  for  the  property,  and  bold  the  same 
in  trust  for  the  payment  of  such  moneys ; 
and,  in  case  sufficient  money  be  not  re- 
ceived on  or  before  the  first  of  September, 
1877,  to  pay  Kountze  and  the  bank,  the 
former  is  authorized  to  sell  the  property 
to  pay  himself  and  the  bank,  and  the  sur- 
plus, if  any,  to  be  paid  to  Corning. "  It  is 
also  alleged  that  on  the  17th  of  April,  1879, 
Coming  borrowed  from  Chaffee  $80,000  tu 

Say  the  amount  he  owed  the  Colorado 
ational  Bank  and  Kountze,  and  made 
his  note  for  the  same  with  interest  at  10 
per  cent,  payable  on  demand ;  thatChaffee 
paid  Kountze  the  amount,  $30,000,  and 
took  an  assignment  of  the  contract  be- 
tween Corning  and  Kountze,  as  follows: 
"Denver,  Colorado,  April  17.  1879.  I'or 
and  in  consideration  of  the  sum  of  thirty 
thousand  dollars,  I  hereby,  with  the  con- 
sent of  George  C.  Coming,  assign  and 
transfer  all  my  right,  title,  and  Interest 
in  and  to  the  annexed  contract  regaiding 
the  Caribou  property  to  Jerome  B.Chaffee, 
said  contract  entered  into  between  Jerome 
B.  Chaffee  and  Geo.  C.  Coming  on  the  first 
day  of  June,  1876,  and  held  by  me  as  col- 
lateral security  for  indebtedness  due  to  my- 
self and  the  Colorado  National  Bank  of 
Denver  from  said  Coming,  which  sum  of 
thirty  thousand  dollars  is  to  be  received 
by  me  in  full  of  said  indebtedness;  it  being 
the  intent  of  this  assignment  to  give  to 
said  Jerome  B.  Chaffee  all  the  rights  I 
have  in  said  contract,  and  none  other, 
without  recourse  on  me  in  any  event.  C. 
B.  KouMTZB.  I  hereby  consent  and  agree 
to  the  above  assignment.  Gro.  C.  Corn- 
ins.  "  It  is  further  alleged  that  on  the 
2.5th  of  April,  1879,  Chaffee  sold  and  con- 
veyed the  mine  and  mill  property  to  the 
Caribou  Consolidated  Mining  Company  for 
a  sum  sufficient  to  pay  all  claims  of  himself 
(Chaffee)  and  Corning;  that  Chaffee  stiU 
retained  Coming's  note  for  $30,000;  that 
be  had  not  paid  him  any  part  of  the  pur- 
chase money  received  from  the  sale  of  the 
property;  had  not  paid  his  judgment 
against  the  Mining  Company  Nederland, 
nor  any  part;  and  avers  that  there  was 
due  him  $50,000  for  the  judgment,  and 
that,  if  there  was  any  surplus  in  the  hands 
of  Chaffee  after  paying  off  the  claims  pro- 
vided for  in  the  contract,  he  was  entitled 
to  a  portion  of  It.  Prays  for  an  account- 
ing, and  for  a  decree  for  what  might  be 
found  due. 

On  November  17,  1880,  an  answer  was 
filed  by  Chaffee;  on  November  24, 1880,  a 
replication.  Upon  February  29, 1884,  leave 
was  obtained  of  the  court,  and  an  amend- 
ed answer  filed,  of  which  only  portions  are 
necessary  to  be  noticed.  Defendant  denies 
that  he,  on  the  17th  of  April,  1879,  or  at 
any  time,  loaned  plaintiff  $30,000  to  pay 
the  debt  due  from  him  to  Kountze  and  the 
bank.  Denies  that  he  ever  received  a  note 
for  $30,000  from  plaintiff,  or  that  he  then 
held  and  controlled  such  a  note.  Denies 
that  any  such  note  was  made  at  his  re- 
quest, or  for  his  use,  or  was  ever  delivered 
to  him,  or  to  any  one  on  his  behalf  en- 
titled to  receive  the  same.  A  vera,  In  effect, 
that  he  never  loaned  money  to  plaintiff  to 
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pay  Kountze  and  the  bank ;  that  plaintiB 
never  paid  money  to  Kountze  and  the 
bank.  Adtnits,  on  inforiuation  and  belief, 
that  on  the  17th  ol  May,  1879.  plaintiB  ex- 
ecuted a  note  for  f  30,000  and  interest,  and 
left  it  with  some  clerk  or  person  in  the 
First  National  Bank.  Avers  that,  at  the 
time  he  was  in  New  York,  knew  nothing 
of  it;  never  authorized  any  one  to  receive 
It.  Avers  that,  by  the  contract  of  assign- 
ment from  plaintiff  to  Kountze  of  April  17, 
1879,  Kountze  became  the  absolute  owner 
of  plaiutiff'B  judgment  against  the  Mining 
Company  Nederland,  and  the  absolute 
owner  of  all  interest  plaintiff  had  before 
that  time  in  the  contract  made  by  him 
with  defendant  uf  June  1,  1870,  by  reason 
of  the  assignment  of  plaintiff  to  hlni.  And 
further  avers  that  on  the  17th  of  April, 
1879,  plaintiff  was  indebted  to  Kountze 
and  the  bank  in  the  sum  of  not  less  tlian 
$40,000,  and  that  on  that  day  defendant 
purchased  from  Kountze  and  the  bank, 
for  the  sum  of  $30,000,  such  indebtedness 
of  plaintiff,  with  his  full  knowledge  and 
Consent,  and  that  Kountze  and  the  bank 
received  the  amount  as  full  payment  of 
the  amountduethem  from  plaintiff,  and  re- 
leased and  discharged  him,  and  that  such 
enm  was  a  full  and  complete  payment  of 
the  judgment  of  plaintiff  against  the  Min- 
ing Company  Nederland,  and  of  all  claims 
and  dealings  between  plaintiff  and  defend- 
ant, and  in  full  discharge  of  all  the  cove- 
nants and  agreements  contained  in  the 
contract  of  June  1,  1876,  between  plaintiff 
and  defendant,  and  that,  upon  the  assign- 
ment to  him  (Cliaffee)  by  Kountze  of  the 
judgment  and  contract,  he  took  them  free 
from  all  claims  and  liability  by  reason  of 
the  former  agreement.  Averring,  in  effect, 
thatthe  paymentof  the$30,000tb  Kountze 
was  a  settlement  and  payment  in  full  of 
all  matters  between  defendant  and  plain- 
tiff, and  that  defendant  was  discharged  of 
all  trusts  arising  under  the  contract. 
Denies  all  indebtedness,  and  plaintiff's 
right  to  an  accounting.  On  June  11, 188S, 
a  replication  was  filed  to  the  amended  an- 
swer, denying  all  the  Important  allega- 
tions, and  speciflcally  denying  any  agree- 
ment with  defendant  whereby  the  con- 
tract of  June  1,  1876,  should  be  canceled, 
or  in  any  way  affected,  except  that  the 
sum  of  $30,000  paid  by  defendant  to 
Kountze  should  be  taken  as  part  payment 
by  plaintiff  of  the  amount  due,  and  to  be- 
come due,  on  the  contract.  The  trial  was 
had  before  the  court  June  11, 1885,  result- 
ing in  a  judgment  in  favor  of  plaintiff  for 
$14,570,  from  which  this  appeal  was  taken. 
L.  C.  Rockwell,  for  appcdant.  Teller  & 
Orabood,  lor  appellee. 

Beed,  C,  (after  stating  the  facts  as 
above.)  This  litigation  grows  out  of  the 
misunderstanding  of  the  parties  in  regard 
to  important  transactions  between  them. 
After  the  making  of  the  contract  by  appel- 
lant and  appellee  of  June  1,1876,  on  theSth 
of  November  of  the  same  year,  appellee, 
being  Indebted  to  the  Colorado  National 
Bank  and  Charles  B.  Kountze  in  the  sum 
of  about  $30,000,  assigned  the  contrax:t 
made  with  appellant,  and  with  It  the  ap- 
pellee's judgment  against  the  Mining  Com- 
pany Nederland,  and  all  rights  and  equi- 


ties in  the  contract,  and  transferred  them 
to  Kountze.  This  transaction  was  one 
entirely  between  Corning  and  Kountze, 
Chaffee  not  having  been  a  party;  and  it  is 
not  shown  that  be  had  any  knowledge  of 
it,  or  in  any  way  participated  or  was 
present.  As  far  as  Is  shown,  matters  re- 
mained in  this  condition  until  April,  1879, 
when,  Chaffee  being  in  New  York,  and 
Coming  in  Denver,  the  former  entered  into 
negotiations  in  New  York  with  Augustus 
Kountze,  who  represented  the  Colorado 
Bank  and  C.  B.  Kountze,  In  regard  to  the 
indebtedness  of  Corning  to  them,  whicli 
resulted  in  an  arrangement  whereby 
Kountze  and  the  Colorado  National  Bank 
were  to  receive  $30,000  in  full  discharge  of 
Coming's  indebtedness,  amounting  then 
to  something  over  $40,000  and  Kountze 
was  to  assign  to  Chaffee  the  same  securi- 
ties assigned  to  him  by  Coming.  Com- 
ing's consent  to  the  transaction  was  to  be 
obtained.  It  appears  that  C.  B.  Kountze 
and  Moffatt  were  telegraphed  to  secure 
such  consent  from  Corning.  On  the  17th 
of  April  the  transaction  was  completed. 
About  that  time  the  money  ($30,000)  was 
paid,  and  the  assignment  by  Kountze  to 
Chaffee,  as  set  out  above,  was  executed. 
The  first  question  presented  for  deter- 
mination is  what  the  character  of  the  as- 
signment from  Coming  to  Kountze  of  the 
8th  of  November,  1876,  was,  and  the  inten- 
tion of  the  parties,  and  its  legal  effect.  It 
is  contended  in  argument  by  appellant's 
counsel  that  It  was  an  absolute  sale  and 
transfer  of  the  judgment  against  the  Min- 
ing Company  Nederland,  and  likewise  of 
all  Coming's  right,  title,  and  interest  In 
and  to  the  contract  between  himself  and 
Chaffee,  while,  on  the  part  of  Coming,  It  is 
urged  that  the  transaction  was  a  transfer 
by  assignment  to  Kountze  as  collateral 
si-curlty  of  the  indebtedness.  The  assign- 
ments wei-e  made  by  the  execution  by 
Coming  of  two  different  instruments  con- 
temporaneously,—  one,  of  the  judgment, 
absolute,  and  unconditional  in  its  charac- 
ter; the  other,  of  the  contract,  in  sub- 
stance, as  folio  ws :  That,  in  consideration 
of  one  dollar  paid,  and  in  further  consid- 
eration of  the  premises  to  be  kept  and  per- 
formed by  Kountze,  etc.,  Kountze  is  em- 
powered—First, to  receive  all  moneys  due 
or  to  become  due;  seconcf,  to  receive  a  deed 
of  the  Interest  of  Coming  In  theproperty  de- 
scribed in  the  contract,  if  such  deed  should 
be  made;  third, outot  any  moneys  received 
on  the  contract,  to  pay  himself  and  the 
Colorado  National  Bank  the  amounts  due 
from  Corning;  fourth,  it  sufiScient  money 
was  n(»t  received  by  Kountze  to  pay  the 
amounts,  he  was  to  receive  the  deed  to  the 
property,  and  hold  the  same  in  trust  for 
the  payment  of  such  money ;  fifth,  if  suffi- 
cient money  was  not  received  by  the  1st 
of  September,  1877,  Kountze  was  author- 
ized to  sell  the  property  to  pay  himself  and 
the  bank,  and  the  surplus,  if  any,  to  pay 
to  Corning.  Taking  the  provisions  and 
language  of  this  assignment,  unsupported 
by  other  testimony,  It  is  apparent  that  it 
was  not,  nor  intended  to  be,  an  ansolute 
sale  and  transfer,  divesting  Corning  of  all 
interest  in  the  contract  with  Chaffee,  and 
substituting  Kountze  in  his  stead.  Such 
construction,  instead  of  being  in  hai-mony, 
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■would  directly  eoutradiet  the  expressed 
inteatioa  of  tbe  parties.  Corning  and 
Kouatze  were  the  only  parties  to  the  con- 
tract ot  assignment.  No  question  arose 
between  them  as  to  the  legal  effect  or  the 
Intention  ot  the  parties.  It  was  by  both, 
at  all  times,  treated  and  regarded  as  a 
transfer  and  assignment  as  collateral  se- 
curity for  the  payment  ol  the  indpbted- 
ness.  not  as  abrogating  the  contract  be- 
tween Coming  and  Chaffee  by  substituting 
Kountze  in  the  place  of  Coming,  but  leav- 
ing the  contractbetweentbeiQ  in  full  force. 
Thei"e  is  another  view  of  the  matter: 
Corning,  by  tbe  contract  with  Chaffee  and 
the  mutual  agreements  and  covenants, 
had  disposed  of  all  interest  in  the  matters 
to  Chaffee.  Chaffee,  by  virtue  of  the  '>on- 
tract,  was  the  owner  of  the  very  property 
and  rights  in  action  that  are  claimed  to 
have  been  transferred  to  Kountze.  What 
Coming  was  to  receive  under  the  contract 
was  money  —  nothing  else — absolutely ; 
and,  under  any  circumstances,  the  amount 
uf  tbe  judgment  against  the  Nederland 
Company,  and  any  money  he  might  pay  tor 
the  purchase  of  claims,  with  Interest  on 
the  same,  was  to  be  repaid.  Chaffee  wiis 
to  have  the  title  to  the  property, — hold 
and  work  it, — and  his  trust  might  be  dis- 
charged by  the  payments  above  mentioned 
at  any  time,  or  he  might,  at  his  own  elec- 
tion, sell  the  entire  property  at  any  time 
for  a  sum  sufficient  to  pay  all  claims  and 
charges;  and,  if  the  price  obtained  should 
exceed  them,  then  the  surplus  was  to  bt 
divided  on  an  agreed  basis,  and  Corning 
was  to  recdve  his  proportion.  In  any 
event,  what  Coming  was  to  have  was 
money  trom  Cfaaltee.  At  the  time  it  was 
claluied  that  Kountze  bought  the  judg- 
ment from  Coming,  Corning  was  not  the 
owner  of  It.  It  belonged  to  Chaffee.  The 
assignment  to  Kountze  was  an  idle  pro- 
ceeding, of  no  legal  effect.  What  he  did 
asalgn  was  by  virtue  of  the  assignment  of 
the  contract,  and  that  wae  a  right  to  take 
the  money  in  accordance  with  the  provis- 
ions of  the  contract,  instead  of  Coming, 
when  Chaffee  was  by  its  terms  required  to 
pay.  Kountze  was  not  a  party  to  the 
contract  of  Chaffee  and  Coming.  Chaffee 
was  not  a  party  to  the  contract  between 
Coming  and  Kountze.  Theabsolute  prop- 
erty in  the  judgment  was  in  Chaffee. 
Coming  could  not  assign  It,  and  pass  a 
title.  Neither  conld  thecontract  ha  ve  been 
assigned  to  Kountze  by  Coming,  and 
Konntze  be  subrogated  to  his  right,  unless 
It  was  done  by  the  act  Of  Chaffee,  by  his 
joining  in  it.  2  Add.  Cont.  839-842;  1  Pars. 
Cont.  220;  2  Chit.  Cont.  1380,  and  author- 
ities cited  in  note. 

Qpon  the  trial,  C.  B.  Kountze  testified,  In 
answer  to  a  question  in  regard  to  the 
judgment  of  Coming  against  the  Mining 
Company  Nederland :  "  We  simply  held  It 
an  collateral.  We  had  not  bought  it.  It 
was  ours  as  a  cjllateral."  He  further 
says:  "Upon  the  8th  of  November,  1876, 
Coming's  debt  to  me  was  still  unpaid. 
The  assignment  was  taken  only  as  col- 
lateral security  for  the  debt.  Coming 
owed  myself  and  thebank;  and  on  the  17th 
ot  April,  1879,  we  were  still  holding  it  as 
collateral  security."  Coming  testlUed  to 
its  having  been  assigned  to  and  held  by 


Kountze  as  collateral  security .  Corning 
and  Kountze  having  been  tlie  only  partiea 
to  the  contract  or  asHignuient,  unci  both 
agreeing  as  to  what  the  transaction  was, 
it  cannot,  at  the  instance  of  a  third  party, 
be  declared  to  be  an  absolute  sale,  con- 
trary to  tbe  intention  ot  the  parties  who 
made  it.  Neither  will  the  law  warrant  the 
court  in  saying  it  was  an  absolute  sale  by 
reason  of  the  language  used  in  the  aHslgn- 
meut  ot  the  judgment,  when  It  is  shown 
by  the  evidence  of  both  parties  that  it  waw 
not  their  intention  that  it  should  be.  The 
assertion  of  absolute  ownership  could  on- 
ly have  been  by  Kountze.  Having  dis- 
claimed it,  he  could  not  be  invested  with 
it  by  any  act  ot  a  third  party.  Tliere  Ih  a 
further  Incident  that  may  deserve  com- 
ment. If  Chaffee,  at  the  time  of  the  trans- 
action with  Kountze  In  New  York,  re- 
garded the  transaction  between  Corning 
and  C.  B.  Kountze  as  an  abciolute  sale, 
which  divested  the  former  of  all  interest  in 
the  judgment  and  contract  on  the  8th  of 
November,  1876,  why  did  he,  on  the  17tli  of 
April,  1879,  require  the  consent  ot  Corning 
to  be  obtained  before  he  would  make  the 
deed  ? 

It  is  clear  that  by  the  subsequent  assign- 
ment made  by  Kountze  to  Chaffee,  tbe  lat- 
ter could  take  by  the  assignment  no 
greater  or  better  title  than  Kountze  had 
held.  In  the  assignment  ot  Kountze  to 
Chaffee,  of  April  17,  1879,  ot  the  contract 
between  Coming  and  Chaftee  ot  .lane  1, 
1876,  is  the  following  language :  "  And  held 
by  him  as  collateral  secuilty  lor  indebted- 
ness due  to  myself,  and'  tbe  Colorado  Na- 
tional Bank  of  Denver, trom  said  Corning; 
•  •  •  it  being  the  Intent  ot  this  assign- 
ment to  give  to  said  Jerome  B.  Chaffee  all 
the  rights  I  have  in  said  contract,  and 
none  other."  Consequently,  by  virtue  of 
the  transaction  with  Kountze,  aside  from 
anything  that  may  have  occurred  in  con- 
nection with  Coming, Chaftee,  having  paid 
and  discharged  the  debts  of  Corning  by 
compromise  or  composition,  and  succeed- 
ing to  the  securities,  held  them,  by  virtue 
ot  the  assignment,  only  as  collateral  for 
the  sum  of  money  advanced.  He  was  sub- 
stituted for  Kountze,  and  held  the  same 
collateral  security  for  a  less  sum  of  money 
by  renson  of  the  advance  or  loan  of  the 
$30,000.  It  will  be  observed  that  by  the 
terms  of  the  contract  entered  Into  between 
Chaffee  and  Coming,  ChaHee  had  obligated 
himself  to  pay,  in  any  event,  the  amount 
of  Coming's  judgment  against  the  Mining 
Company  Nederland,  with  the  interest.  It 
does  not  appear  that,  by  the  terms  ot 
the  contract,  stipulated  events  had  oc- 
curred to  make  the  money  due,  so  that 
Corning  could  have  demanded  the  payment. 
But  it  was  optional  with  Chaffee  at  any 
time  to  relieve  himself  of  all  subsequent 
liability  by  the  payment  In  full  of  that 
claim. 

Tbe  act  ot  Chaffee  In  making  the  pay- 
ment of  $30,000  at  the  time  can  only  be  re- 
garded as  falling  within  one  of  the  three 
following  propositions :  First,  that  it  was 
a  loan  of  that  amount  to  Corning,  to  be 
subsequently  settled  and  adjusted :  sec- 
ond, that  by  the  deal  with  Kountz6  all 
parties  were  relegated  to  their  original 
status  under  tbe  contract,  with  $30,000  ot 
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the  money  due  Coming  paid  bj  Chaffee; 
or,  tbM,  that,  by  a  Bubsequent  contract 
made  between  Chaffee  and  Coming  at  the 
time  of  the  payment  to  Kountce,  the  for- 
mer contract  was  abrogated,  aud  it  was 
agreed  that  the  amount  paid  Kountze 
should  be  accepted  by  Corning  as  payment 
In  full  under  the  contract  and  Chaffee  dis- 
chargred  from  all  further  liability. 

The  teHtlmony  is  very  vague  and  indefi- 
nite. Chaffee  was  in  New  York,  dealing 
M-lth  a  representatlre  of  Kountze,  while 
Kountse  and  Corning  were  in  Denver.  It 
is  unnecessary  to  say  that  Coming  could 
not  be  bound  by  any  understanding  or 
agreement  between  Chaffee  and  Kountie 
to  which  he  was  not  a  party.  It  18  evi- 
dent that,  in  contemplation  of  law,  there 
was  no  contract  between  Ohaffee  and  Corn- 
ing. At  the  very  time  of  closing  the  trans- 
action, each  was  acting  on  a  theory  of  his 
own,  and  at  variance  with  that  of  the 
other.  Corning  supposed  it  to  be  a  loan, 
and  it  appears  that  C.  B.  Kountze  so  sup- 
posed it;  and  they  thought  it  necessary 
for  Coming  to  make  a  noteforthe  amount, 
which  he  did,  and  delivered  to  some  one  In 
the  First  National  Bank,  supposed  to  rep- 
resent Chaffee.  It  is  in  evidence  that  no 
note  was  required  or  authorized  by  Chaf- 
fee, and  that  it  was  never  accepted  or  re- 
ceived by  him,  or  an  authorized  agent  in 
bis  behalf.  The  theory  of  a  loan  was 
abandoned  upon  the  trial,  and  was  not 
urged  in  argument.for  the  obvious  reason 
that  no  contract  for  a  loan  was  made,  or 
could  be  proved.  The  fact  was  established 
that  no  person  in  the  First  National  Bank 
was  authorized  to  receive  the  note.  It 
suflSciently  appears  that  the  officers  of  the 
bank  participated  to  some  extent  In  the 
transaction  as  representing  Chaffee,  and  it 
appears  that  they  had  no  definite  knowl- 
edgeof  what  the  real  character  of  the  trans- 
action was;  but  It  is  fair  to  presume  that 
their  agency  or  duty  was  such  as  to  re- 
quire them  at  leant  to  inform  Chaffee  of 
the  delivery  of  the  note,  and  the  light  in 
which  the  transaction  was  regarded  by 
Coming.  Yet  it  appears  that  there  was 
no  effort  made  to  inform  Corning  of  Chaf- 
fee's view  of  the  matter  until  a  long  time 
after,  and  no  offer  or  attempt  to  return 
the  note,  and  it  remained  in  the  custody 
of  the  bank  to  the  time  of  the  trial. 

The  second  of  the  above  propositions 
needs  no  discussion.  It  rcsuUs  as  a  con- 
clusion of  law,  unless  the  new  contract 
was  established. 

The  third  proposition  Is  not  without 
difficulty,  and  its  solution  practically  dis- 
poses of  the  case.  If  a  contract  was  made, 
the  two  parties  radically  disagree  as  to 
what  it  was.  Chaffee  construes  it  to  have 
been  such  that,  by  payment  of  the  $30,000 
to  Kountze  in  the  way  of  compromise, 
and  the  discharge  of  Corning  from  further 
liability,  and  the  transfer  of  securities  held 
by  Kountze,  he  took  them  divested  of  alt 
obligations  assumed  In  the  contract,  and 
that  the  payment  of  the  JSO.OOO  by  him 
canceled  bis  obligation  to  pay  the  Judg- 
ment of  Coming  against  the  Mining  Com- 
pany Nederland,  of  $32,490,  in  January, 
1876,  with  Interest  to  April,  1879,  amount- 
ing to  over  $10,000,  making  the  aggregate 
debt  at  that  time  over  $42,000.    Corning 


asserts,  In  the  flrst  instance,  the  trana- 
action  to  have  been  a  loan  of  the  $30,000; 
wben  that  position  was  found  untenable, 
then  that  It  was  a  payment  on  that 
amount  on  account  under  the  contract. 
Without  consent  from  Corning,  Chaffee  had 
an  undoubted  right  to  buy  from  Kountze 
the  Indebtedness  of  Coming  at  any  agreed 
price,  and  taking  by  assignment  any  secu- 
rity held  by  Kountze,  and  could,  upon  set> 
tlement,  have  exacted  from  Corning  the 
whole  amount.  To  have  done  this,  the  evi> 
deuce  of  Indebtedness  should  have  been  as- 
signed to  him,  as  well  as  the  securities. 
He  would  then  have  had  the  title  to  the 
indebtedness,  and  the  same  security 
Kountze  held,  unless,  by  the  merger  of  the 
two,  he  was  relegated  to  his  original  con- 
tract. Had  it  been  bis  Intention  at  the 
time  to  make  for  hlmoell  the  difference  ol 
$12,000  and  over  by  the  transaction  with 
Kountze,  this  would  have  been  the  proper 
and  rational  course;  but  this  was  not 
done.  The  evidences  of  Coming's  entire 
Indebtedness,  on  the  payment  of  the  $30,- 
000,  were  canceled  and  delivered  to  Com- 
ing, evidently  by  the  order  or  consent  ol 
Chaffee,  while  the  securities  held  for  the 
Indebtedness  by  Konntze  were  assigned  to 
Chaffee,  and  could  only  have  been  held  by 
him  legally,  as  security  for  the  $80,000  ad- 
vanced, unless  by  special  contract  with 
Coming.  Having  had  in  the  flrst  instance, 
as  shown,  s  right  to  elect  whether  he 
would  treat  the  transaction  as  a  purchase 
or  as  a  loan,  or  an  advance  under  the 
contract,  he  must  be  held  to  have  made 
his  election;  and  having  made  it,  and  it 
having  been  acted  upon,  it  was  final  and 
conclusive.  It  Is  a  primary  and  element- 
ary principle  that  In  the  making  of  a  con- 
tract the  minds  of  the  contracting  parties 
must  meet.  Without  this,  there  Is  no  con- 
tract. As  Is  said  In  1  Chit.  Cont.  11 :  "There 
must  be,  flrst,  the  reciprocal  or  mutual  as- 
sent of  two  or  more  persons. "  In  Add. 
Cont.  2:  "  Every  contract  Includes  a  con- 
currence of  Intention  between  two  parties. " 
In  McNulty  v.  Prentice,  a."*  Barb.  204,  it  is 
said:  "Acontract(coo^rano)l8  a  drawing 
together  of  minda  until  they  meet."  In  1 
Pars.  Cont.  475,  it  is  said:  "There  is  no 
contract  unless  the  parties  thereto  assent, 
and  they  must  assent  to  the  same  thing 
in  the  same  sense. "  See  Hazard  v.  In- 
surance Co.,  1  Sumn.  21S. 

In  order  to  have  abrojrated  or  annulled 
the  contract  existing  between  Chaffee  and 
Corning  for  the  payment  of  the  entire 
amount  of  Coming's  Judsment  and  inter- 
est, and  a  portion  of  any  surplus  that 
might  remain  on  the  sale  of  the  property 
which  Chaffee  had  obligated  hiniself  to 
pay  absolutely,  there  must  have  been  a 
new  contract,  taking  the  place  of  the  old 
one,  whereby  Corning  agreed  to  accept  a 
less  sum  in  full,  and  on  the  receipt  of  such 
sum  release  Chaffee  from  further  liability. 
This  would  have  required  a  proposition 
on  the  part  of  Chaffee  to  purchase,  cancel, 
and  discharge  all  debts  and  obligations 
of  Coming's  to  Kountze  and  the  Colorado 
National  Bank,  in  consideration  of  Corning 
accepting  the  same  in  full  satisfaction  of 
all  liability  on  the  part  of  Chaffee  arising 
or  growing  out  of  the  contract,  and  an 
acceptance  ot  the  proposition  by  Corning. 
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Was  there  a  contract  of  tbat  kind,  or  of 
any  kind,  eBtabllsbed  by  the  evidence? 
Chaffee  testified :  "Aagnstus  Kountse,  ol 
Kew  York,  agcreed  with  me  that  he  would 
take  $80,000  In  tiill  for  blfl  debt  against 
Corning,  and  also  in  full  for  the  contract 
that  1  had,  that  he  had  assigned.  He  would 
assign  it  over  to  me  tor  f80,000,  but  I  was 
not  exactly  satisfied  with  taking  that  as- 
signment, knowing  that  I  had  been  atrus- 
tee  In  the  matter,  and  tor  that  reason  I 
bad  it  referred  back  here  to  Mr.  Moflatt, 
to  get  Mr.  Coming's  consent  to  that  as- 
rignment  from  Mr.  Konntze  to  me;  and, 
if  he  could  get  that  consent,  I  told  him,  I 
would  give  him  the  $30,000.  I  would  give 
Kountze  the  $30,000,  which  should  pay  in 
full  the  Coming  debt,  provided  Coming 
would  agree  to  It,  and  make  oo  claim  up- 
on me  whatever.  That  was  Coming's 
'  debt  to  Kountce  and  the  bank.  The  un- 
derstanding between  Augustus  Kountie 
and  myself  was,  and  the  agreement  was, 
that.  If  that  was  assigned  to  me,  that  can- 
celed my  contract  with  Corning.  That 
was  our  understanding;  and  I  wanted 
Coming's  assent,  which  was  obtained  here 
in  Denver,  and  telegraphed  me,  and  I  paid 
the  money. "  Upon  cross-examination  be 
testified:  "I  did  not  have  any  conversa- 
tion with  C/Oming  personally  about  the 
transaction.  By  the  Court.  Mr.  Chaffee, 
were  there  any  other  written  negotiations 
or  written  Instruments  In  reference  to  this 
transfer,  other  than  thosR  that  have  been 
read  here  to-day,  which  you  had  any 
knowledge  of,— as  your  contract  with 
Corning,  bis  assignment  to  Konntze, 
Kountze's  assignment  to  you ;  those  three 
instruments?  Answer.  I  think  that  com- 
prised the  whole,  with  Coming's  consent 
that  he  should  transfer  this  contract  to 
me.  Question.  Other  than  the  atssignnient 
of  Judgment  that  Mr.  Rockwell  has  just 
introduced  in  evidence?  A.  I  think  thut 
was  all.  That  was  all  I  thought  I  needed. 
Q.  This  consent  you  speak  of  Is  what  is 
m  arked  on  that  assignment  of  Kountze's  to 
you?  A.  I  presume  it  was.  It  was  tele- 
graphed to  me  that  he  bad  consented  to 
have  the  transfer  made.  Q.  You  had  no 
knowledge  to  what  extent  that  consent  of 
his  went, — only  your  talk  with  Kountze? 
A.  I  thought  I  knew  what  It  meant.  Per- 
haps I  didn't.  I  guess  I  didn't,  according 
to  your  Idea  of  it.  Q.  Whatever  you 
thought  was  derived  from  your  talk  with 
AugUBtusKountze,  waslt  not?  A.  It  was, 
and  derived  from  oar  dispatches,  letters, 
and  documents  and  papers,  back  and 
forth.  Q.  You  havenever  seen  or  heard  of 
any  other  consent  of  Mr.  Coming's,  or  any 
thing  relating  to  this  contract,  except 
such  as  is  indorsed  on  that  contract?  A. 
I  don't  know  of  anything.  The  original 
contract  between  myself  and  Corning  was 
delivered  to  me  by  Kountze.  The  orig- 
inal contract  In  the  assignment  of  the 
judgment  was  what  I  understood  was  as- 
signed to  me. "  Corning  testified :  "  I  un- 
derstood that  he  [Kountze]  was  selling 
this  contract,  and  he  was  delivering  over 
tbe  collateral  of  mine  that  he  held.  The 
payment  of  the  $30,000  settled  between 
Mr.  Konntze  and  myself,  and  he  assigned 
my  collateral  to  Mr.  Chaffee  in  the  settle- 


ment. Q.  And  he  surrendered  to  you 
everything  yon  owed  him  and  tbe  Colora> 
do  National  Bank?  A.  Yes,  sir;  he  gave 
me  my  notes.  Q.  Did  you  not  assent  to 
this  assignment  upon  the  condition,  and 
only  upon  the  condition,  that  the  bank 
should  release  you  from  all  your  obliga- 
tions? When  I  say  the  bank,  I  mean  the 
bank  and  Konntze  together.  A.  Tbe  $30,- 
000  went  to  pay  Mr.  Kountze,  and  he  an- 
signed  this  to  Mr.  Chaffee  as  the  collateral 
for  the  other  $80,000,  and  I  consented.  He 
assigned  this  as  collateral  to  Mr.  Chaffee, 
and  to  that  I  consented. "  This  is  all  the 
testimony  of  any  importance  on  the  point, 
and  it  certainly  is  not  sufficient  to  estab- 
lish such  a  contract  as  is  contended  for  by 
appellant.  There  is  no  evidence  that 
Chaffee,  or  any  one.  Informed  Coming 
that  the  $30,000  to  be  paid  was  to  be  In 
full  of  all  claims  growing  out  of  the  con- 
tract; and  the  only  evidence  that  such 
was  the  understanding  of  Chaffee  is  his 
own,  when  he  states  that  to  have  been 
the  understanding  or  contract  between 
him  and  Augustus  Kountze.  It  is  needless 
to  say  that  any  understanding  or  agree- 
ment between  himself  and  Kountze  could 
not  affect  the  interest  of  Coming  unless  he 
was  a  party  to  them,  or  Informed  of  tbe 
extent  of  the  transaction  as  claimed  by 
Chaffee.  Chaffee  may  have  supposed  and 
Intended  that  the  fact  would  be  com- 
municated to  Coming  here,  but  there  is  no 
evidence-  that  It  ever  was;  nor  can  such 
knowledge  be  predicated  upon  bis  consent 
to  the  transaction.  He  waslnformed  that 
Chaffee  proposed  to  pay  off  his  entire  In- 
debtedness of  over  $40,000  for  $30,000,  and 
that  his  notes  were  to  be  canceled  and  de- 
livered to  him, — a  transaction  clearly  for 
bis  benefit;  and  bis  only  care  was  to  as- 
sure himself  that  he  was  fully  released 
from  such  Indebtedness.  The  consent  ob- 
tained, and  the  extent  of  It,  can  only  be  de- 
termined by  the  written  document  upon 
which  It  was  indorsed,  and  It  cannot  law- 
fully be  extended.  The  paper  was  the  as- 
signment executed  by  Kountze  to  Chaffee, 
whereby,  for  tbe  sum  of  $30,000,  he  assigns 
and  transfers  all  his  right,  title,  and  inter- 
est In  the  contract  held  by  him  as  collat- 
eral security  for  indebtedness  due  himself 
and  the  Colorado  National  Bank,  etc.,  up- 
on which  is  indoraed :  "  I  hereby  consent 
and  agree  to  the  above  assignment," 
which  is  signed  by  Corning.  Comment  up- 
on the  extent  and  Intention  of  tbe  consent 
is  unnecessary.  It  is  apparent  at  a  glance 
that  the  consent  only  extended  to  agree- 
ing that  thatdocument  should  be  assigned 
to  Chaffee,  and  held  by  him  as  collateral 
security  In  the  same  way  it  had  been  held 
by  Kountze,  for  the  $30,000  paid  Kountze. 
It  has  already  been  shown  that,  had  the 
Indebtedness  of  Coming,  and  the  gecurilles 
for  It,  been  transferred  to  Chaffee,  he  would 
have  been  subrogated,  and  his  relation  to 
thelndebtedness  and  securities  would  have 
been  the  same  as  that  of  Kountze.  Such 
was  not  the  case.  The  debt,  which  was 
the  principal,  had  been  canceled.  Hence 
the  two  were  separated.  "  'Collateral,'  in 
its  common  use  and  acceptation,  means 
additional,  subsidiary  spcurity  given  to  se- 
cure the  principal  obligation.    It  is  a  sepa- 
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rate  obllf^ation. "  It  Is  said  In  Coleb.  Coll. 
Secur.  §2:  "Such  collateral  security  stands 
by  tlie  side  of  the  principal  promise  as  tua 
additional  or  cumulative  means  for  secur- 
ing the  payment  of  the  debt. "  Judge  Kkd- 
FIKLD,  In  a  note  to  Le  Breton  v.  Peirce, 
1  Amer.  Law  Reg.  (N.  S.)  38,  says:  "The 
etymology  of  'collateral  security'  indi- 
cates that  it  is  Bompthiug  running  along 
with,  and,  as  it  were,  parallel  to,  some- 
thing else  of  a  similar  character.  It  is  col- 
lateral to  the  original  indebtedness."  It 
win  be  seen  that  by  the  consent  of  Com- 
ing, and  the  transfer  of  the  collateral,  it 
could  not  have  been  transferred  as  secu- 
rity for,  and  to  the  amount  of  the  indebted- 
ness formerly  held  by,  Kountze,  as  that 
had  been  extinguished.  Hence  it  was,  by 
the  acts  of  the  parties,  transferred  to 
Chaffee,  not  to  secure  the  original  debt, 
but  the  new  debt  created  from  Corning  to 
Chaffee;  and  that  debt,  as  shown,  unless 
by  an  agreement,  could  not  have  been 
greater  than  the  advance, — $30,000.  That 
Chaffee  expected  and  Intended  to  himself 
receive  the  benefit  of  the  transaction,  and 
make  the  difference  of  some  ¥12,000,  is  ap- 
parent. Otherwise,  no  motive  can  be 
found  tor  making  the  transaction.  That 
he  thought  be  had  done  so  Is  apparent. 
That  hedid  not  was  by  reason  of  the  error 
committed  in  dealing  with  Kountze  in- 
stead of  Coming,  and  also  by  an  error  re- 
garding the  law  of  the  case,  in  supposing 
he  could  buy  from  Kountze  the  security, 
and  take  an  absolute  title  divested  of  all 
equities  and  obligations  formerly  existing. 
It  follows  that  no  subsequent  transaction 
relieved  him  from  the  obligation  assumed 
In  the  Corning  contract,  and  the  payment 
ot  the  amount  of  the  Coming  judgment 
and  Interest. 

The  errors  assigned  are  practically  dis- 
posed of, except  the  first:  "That  thecourt 
erred  In  refusing  to  allow  defendant  to 
prove  by  Kountze  that  the  judgment  of 
Corning  against  the  Mining  Company  Ned- 
erland  was  part  ot  the  consideration  for 
which  defendant  paid  Kountze  $30,000,  and 
that  the  judgment  was  paid  off  and  set- 
tled by  this  930,000,  and  was  sounderstood 
between  Kountze  and  Chaffee  at  the  time  " 
The  assignment  embraces  two  proposi- 
tions. In  regard  to  the  first.  It  may  be 
said  that  Kountze  was  examined  and  tes- 
tified at  length  in  regard  to  what  the 
transaction  was.  and  of  the  facts  within 
his  knowledge.  From  the  facts  and  docu- 
ments executed  by  Kountze  the  whole 
matter  hud  been  explained.  The  defend- 
ant could  not  have  been  prejudiced  by  the 
refusal  of  the  court.  It  could  have  been, 
at  most,  but  the  opinion  of  Kountze  from 
the  facts  already  before  the  court.  The 
latter  part  was  very  properly  excluded. 
It  only  asked  for  the  opinion  of  the  wit- 
ness as  to  the  legal  effect  of  the  transac- 
tion, which  could  only  be  determined  by 
thecourt.  Thelastclause,  astohow  it  was 
understood  between  Chaffee  and  Kountze, 
was  unimportant,  as  already  shown.  The 
pertment  inquiry  was,  how  it  was  agreed 
and  understood  between  Chaffee  and  Corn- 
ing. The  judgment  ot  the  district  court 
Bliould  be  affirmed. 

BiCHMOND  and  Pattison,  CC.,  concur. 


Peh  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 

Mr.  Justice  Elliott,  having  tried  the 
cause  as  district  judge,  did  not  participate- 
in  this  decision. 

PaRROTT  v.  HUNOELBfRGER. 

{Supreme  Court  of  Jaontcma.    May  14, 1890.) 

LlNDLOKD  AND  TBSANT — POSSESSIOV — KsTOPPHU. 

Under  Code  CivU  Proc.  Mont.  §  87,  provid- 
iog  that  when  the  relation  of  landlord  and  tenant 
has  existed  the  posaession  of  the  tenant  shall  be 
deemed  that  of  the  landlord  until  live  years  after 
the  termination  of  the  tenancy,  in  the  absence  ot 
fraud  and  mistake,  a  lessee,  though  in  possession 
of  the  premises  at  the  time  of  the  execution  of  the 
lease,  cannot  controvert  bis  lessor's  title. 

Appeal  from  district  court.  Peer  Lodg^e 
county;  Steven  I)e  Wolf,  Judge 

Action  by  George  Parrott  against  Mary 
Hungelburger.  Judgment  was  rendered 
for  plaintiff,  and  defendant  appealed. 

CoJe  £  Whitehill,  for  appellant.  J.  S, 
Robiusoa,  for  respondent. 

Harwood,  J.  This  Is  an  action,  in  the 
nature  of  ejectment,  to  recover  possession 
of  a  lot  of  land  de8CTil)ed  in  plaintiff's  com- 
plaint, situate  In  the  town  of  Anaconda, 
Deer  Lodge  county,  Mont.  The  questions 
involved  in  this  appeal  were  argued  and 
submitted  to  the  territorial  supreme  court 
at  the  July  term,  1881,  and  judgment  was 
rendered.  At  the  time  of  the  rendition  ot 
the  judgment,  however,  it  was  suggested 
by  counsel  that  appellant  bad  died  since 
the  submission  of  the  case,  and  shortly  be- 
fore Judgment  was  rendered.  Thereupon 
the  court  made  an  order  setting  aside  tlie 
judgment  rendered  In  the  supreme  court, 
and  placed  the  case  upon  the  calendar  for 
further  proceedings.  An  administrator  of 
deceased  having  been  appointed  and  sub- 
stituted in  place  of  appellant,  the  case  was 
again  submitted  for  decision  at  the  pres- 
ent term. 

The  complaint  avers  the  plaintiff's  own- 
ership and  right  of  possession  of  the  de- 
scribed premises  since  October  1,  1886; 
that  defendant  since  said  date  has  held 
and  occupied  said  premises,  and  still  holds 
and  occupies  the  sapie,  against  the  will 
and  consent  of  plaintiff;  and  that  the 
rents  and  profits  have  since  said  date,  and 
win  be  while  unlawfully  held  by  defend- 
ant, ot  the  valne  of  f  30  per  month.  Th& 
defendant's  answer  denies  the  plaintiff's 
allegations  of  ownership,  and  his  right  to 
possession  of  said  premises,  or  any  part 
thereof,  and  for  further  defense  alleges 
ownerslilp  thereof  In  herself  since  February 
1, 1884,  and  posbcssion  and  right  ot  pos- 
session since  that  date,  and  specifies  that 

on  or  about  the day  of  February, 

1884,  one  D.  M.  Walsh  was  the  owner  of, 
and  in  possession  of,  said  premises;  that 
on  or  about  that  date  said  Walsh  sold 
said  premises  to  defendant  and  her  hus- 
band, Joseph  Hungelburger,  for  the  sum 
of  f  300,  and  delivered  possession  thereof  to 
them;  that  defendant  and  her  husband 
went  into  possession  under  said  contract 
ot  purehase,  and  have  ever  since  occupied,  . 
held,  and  possessed  said  premises,  and 
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p&id  the  taxes  tfaereon,  "and  greatly  in- 
creased the  value  of  said  premises,  and 
erected  thereon  tenements  and  baildings 
of  the  valne  of  one  thousand  dollars ;" 
that  plaintiff,  and  his  grantors  and  prede- 
cessors in  Interest,  well  knew  of  defend- 
ant's ownership  and  occnpatlon  of  said 
premises.  And,  on  information  and  be- 
lief, defendant  alleged  that  plaintiff  was 
not  a  purchaser  in  good  faith,  for  a  valua- 
ble consideration,  but  that  he  and  his 
grantors,  well  knowing  defendant's  rights 
in  said  property,  procured  a  deed  therefor 
from  said  Walsh  for  the  purpose  of  setting 
up  a  fraudulent  claim  to  said  premises; 
tliat  on  or  about  December  24, 1S86,  in  the 
same  court  where  this  action  was  pend- 
ing, defendant  obtained  a  decree  of  divorce 
from  her  said  husband,  Joseph  Hungel- 
bnrger,  and  amongotherthings  Itwas  ad- 
jndgedthat  this  defendant  have  In  herown 
riRht  the  premises  described  in  the  com- 
plaint. The  plaintiff,  by  replication,  de- 
nied that  the  defendant  or  her  husband 
ever  purchased  said  property  from  Walsh, 
and  on  information  and  belief  denied  the 
payment  of  taxes  thereon  by  defendant, 
or  the  putting  of  improvements  thereon 
of  any  value  greater  than  ?400;  and  al- 
leged that  the  only  rlgl)t  or  Interest  ever 
owned  or  held  in  said  premises  by  defend- 
ant or  her  husband  was  n  leasehold  inter- 
est, and  that  tbey  held  the  same  as  ten- 
ants of  said  Walsh  and  his  grantors.  Bar- 
ker and  others,  and  that  said  lease  had 
expired  by  its  own  terms  prior  to  the 
commencement  of  this  action.  Plaintiff 
further  alleged  good  faith  in  the  purchase 
of  said  property,  and  the  payment  of  a 
valuableconsideration  therefor,  and  denied 
all  knowledge  of  any  claim  thra^to  by  de- 
fendant or  her  husband  except  as  tenants 
of  said  Walsh  and  his  grantors.  The  ac- 
tion was  tried  before  the  court  without  a 
jury.  To  support  his  claim  of  title  to  said 
land,  the  plaintiff  introduced  in  evidence 
deeds  of  conveyance  thereof  showing  a 
claim  of  title  as  follows:  (1)  A  deed  from 
J.  M.  Walsh  to  B.  J.  Schlessinger  dated 
June  3, 1883,  recorded  June  9, 18S4.  (2)  A 
deed  from  B.  F.  Schlessinger  and  wife  to 
Julius  J.  Mack  dated  September  1, 18S4, 
recorded  September  5,  1884.  (3)  A  deed 
from  iTulluB  J.  Mack  to  John  W.  Barker 
dated  December  29.  1884,  and  recorded 
February  2, 18S5.  Objection  was  made  by 
defendant  to  the  introduction  of  the  last- 
mentioned  deed,  and,  on  the  reception  of  it 
over  such  objection,  he  excepted,  and  as- 
signs the  same  as  error,  which  n'lll  be  here- 
after treated.  (4)  A  deed  was  introduced 
showing  a  conveyance  of  said  premises  from 
John  W.  Barker,  Jr.,  and  wife  to  William 
E.  Barker  and  Frank  C.  Kinney,  dated 
February  11,  1885,  recorded  March  10, 
1885.  (5)  A  deed  from  William  E.  Barker, 
conveying  one-half  interest  in  said  land  to 
Frank  C.  Kinney,  dated  June  11, 1886,  re- 
corded June  12, 1886.  (6)  A  deed  from 
Frank  C.  Kinney,  conveying  said  premises 
to  the  plaintiff  George  Parrott,  dated  Sep- 
tember 7, 1886,  recorded  September  10, 1886. 
(7)  A  deed  from  Marcus  Daly  and  wife, 
conveying  said  premises  to  J.  M.  Walsh, 
dated  November  1,  1883.  The  objection 
made  to  the  Introduction  of  said  deed  from 
Jnlius  J.  Mack  to  John  W.  Barker  was 


made  on  the  ground  that  the  acknowledg- 
ment of  the  execution  thereof  was  not 
made  and  executed  according  to  the  laws 
of  Montana.  When  this  objection  was 
interposed,  plaintlS  offered  to  prove  the 
signature  of  the  grantor  by  Greorge  W. 
Stapleton.  The  defendant  objected  to  such 
proof  on  the  ground  that  said  Stapleton 
was  not  the  subseiibing  witness  mentioned 
in  said  deed,  and  that  the  execution  thereof 
must  first  be  proved  by  ttie  snbscribing 
witness,  or  his  absence  accounted  for. 
The  court  overruled  the  latter  objection, 
to  which  ruling  defendant  excepted  ;  and 
the  testimony  of  Stapleton  to  the  signa- 
ture of  said  grantor  Mack  was  admitted, 
and  the  deed  so  proved  was  admitted  to 
be  read  In  evidence,  over  the  objection  of 
defendant,  to  which  exception  was  saved, 
and  the  action  of  the  court  therein  is  as- 
signed as  error. 

Before  considering  the  above  assign- 
ments of  error,  we  will  examine  all  the  evi- 
dence introduced,  and  see  whether  the  de- 
fendant can  be  permitted  to  assail  the 
plaintiff's  title  to  said  land  while  in  pos- 
session, and  as  a  defense  to  an  action  for 
recovery  of  possession.  The  defendant, 
to  maintain  her  defense,  testitieci  that  she 
was  married  to  Joseph  Hungelburger, 
some  time  in  the  year  1884,  and  some  time 
In  February  of  that  year  she  was  present 
in  her  husband's  barber  shop  when  D.  M. 
Walsh  and  her  husband  had  a  conversa- 
tion, in  which  Walsh  proposed  to  sell  the 
lot  in  controversy  to  her  husband  for  $300, 
and  that  Hungelburger  agreed  to  take  it, 
and  paid  Walsh  $250,  at  the  same  time 
taking  a  receipt  for  the  payment;  that  de- 
fendant had  said  receipt  in  her  possession 
for  a  time,  but  it  was  either  "lost  or  stol- 
en," and  that  she  was  unable  to  find  It; 
that  the  receipt  read  as  follows-  "Paid 
f250  on  lot  No.  2,  block  6,  Anaconda;  f30 
due. "  This  transaction  was  asserted  by 
defendant  as  a  basis  of  her  claim  to  said 
lot,  and,  taken  together  with  the  decree  of 
the  court  mentioned  In  defendant's  an- 
swer, by  which  defendant  was  decreed  all 
of  Joseph  Hungelburger's  right  in  said 
premises,  constitutes  defendant's  claim 
upon  said  premises.  There  was  other  ev- 
idence introduced  on  behalf  of  defendant. 
In  respect  to  improvements  put  onsaid  lot 
by  Joseph  Hungelburger,  and  in  respect 
to  said  alleged  sale  and  receipt.  In  the 
plain  tiff's  replication,  he  has  controverted 
defendant's  alleged  ownership  of  said  lot, 
and  had  alleged  that  defendant  and  her 
husband,  Joseph,  were  in  possession  of 
said  lot "  as  tenants  of  Walsh  and  his  gran- 
tors, Barker  and  others,  and  that  the 
leasehold  term  had  expired."  When  de- 
fendant closed  her  proof,  plaintiff  intro- 
duced a  witness.  Barker,  who  testifled 
that  Joseph  Hungelburger  had  paid  him 
rent  for  said  premises,  at  the  rate  of  $30 
per  month,  from  January,  1885,  to  August 
or  September  1886,  a  period  of  more  than 
18  months;  that  on  one  occasion  witness 
showed  Joseph  Hungelburger  the  deed  by 
which  said  premises  were  conveyed  to  wit- 
ness; that  certain  leases  were  made  In 
writing  between  said  Joseph  Hungelburger 
and  certain  grantees  of  said  lot  in  the  line 
of  deedsaboveset  forth.  These  leases  were 
proved,  and  introduced  iu  evidence.    The 
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first  lease  la  dated  January  6, 18S6.  and  ex- 
ecuted by  John  W.  Barker,  Jr.,  of  the  first 
part,  and  Joseph  Eungelbarger  ol  the  sec- 
ond part,  which  provides  that  said  prem- 
ises are  "  rented  "  onto  the  party  ol  the  sec- 
ond part  from  January  1, 18S5,  to  May  1, 
1885, for  a  certain  stipulated  rent,  and  con- 
taining acondition  for  thesurrenderot  the 
peaceable  poBsession  of  said  premises  to 
the  lestior  at  the  end  of  the  term.  The 
second  lease  introduced  by  plaintiff  bears 
date  May  1, 1885,  and  is  executed  by  Will- 
iam Barker  and  Frank  Kinney,  lessors,  to 
said  Joseph  Hungelburger  and  one  Will- 
iam Gale,  lessees.  The  lease  provides  tor  a 
term  of  one  year,  from  May  1, 1885,  to  May 
1, 1886,  at  the  rental  of  $360,  payable  in  in- 
stallments of  f30  per  month  in  advance, 
with  covenant  to  deliver  up  possession  of 
said  premises  at  the  end  of  the  term.  The 
third  lease  bears  date  July  14, 1885,  and  is 
executed  by  William  Barker  and  Frank 
Kinney  as  lessors  to  Joseph  Hungelbur- 
ger,  lessee  of  said  premises,  for  the  term  of 
nine  months,  from  August  1, 1885,  to  May 
1, 1886,  at  the  rent  of  $27U,  payable  in  items 
of  930  per  month  in  advance.  This  lease 
contains  numerous  conditions,  among 
which  it  was  provided  that  the  lessors 
may  enter  Into  possession  "  to  view  and 
expel  the  lessee  for  non-payment  of  rent  as 
aforesaid,"  and  the  further  covenant  "to 
quit  and  deliver  up  the  premises  to  the 
lessors,  or  their  agent  or  attorney,  peace- 
ably and  quietly,  at  the  end  of  the  term," 
and  "to  pay  the  rent  during  the  term,  and 
also  the  rent,  as  above  stated,  for  such 
further  time  as  the  lessee  shall  hold  the 
same. "  These  leases  were  admitted  in  ev- 
idence without  objection.  Judgment  was 
ordered  in  favor  of  plaintiff  for  the  recov- 
ery of  pofiseeeion  of  the  premises  in  contro- 
Temy,  with  Judgment  fordamages  against 
tlio  defendant  for  rents  and  profits  during 
the  time  of  detention,  amounting  to  $750 
and  costs  of  suit.  The  defendant  appealed 
from  the  judgment. 

The  questiim  now  arises  as  to  whether 
or  not  the  defendant,  who  simply  occupied 
the  position  of  Joseph  Huugelburger  in  re- 
spect to  the  possession  of  said  premises, 
may,  while  occupying  such  possession,  be 
permitted  to  set  up  a  hostile  title,  and 
controvert  the  title  of  plaintiff  and  his 
grantors,  or  whether  the  defendant  is  not 
estopped,  by  virtue  of  said  leases  and  the 
relation  of  landlord  and  tenant,  from  de- 
nying or  assailing  the  title  of  plaintiH's 
grantors  while  defendant  remains  in  such 
possession.  The  general  rule,  so  often  n^s- 
sertedin  adjudicated  cases  and  by  element- 
ary writers,  that,  where  the  relation  of 
landlord  and  tenant  exists,  the  tenant  is 
not  permitted,  while  holding  possession 
under  that  relation,  to  deny  or  attack  the 
landlord's  title,  would  seem  to  apply  here, 
and  cut  oR  the  inquiry  into  plaintiff's  title 
back  of  Barker  and  Kinney,  who  leased  to 
Hungelburger.  The  effect  of  this  general 
rule  would  narrow  the  controversy  in  this 
action  to  inquiry  into  plaintiff's  grant 
from  Kinney  and  Barker.  But  there  are 
some  exceptions  i  ,  the  general  rule, — such, 
for  Instance,  as  where  the  lessee  is  imposed 
upon,  and,  through  deception,  fraud,  or 
duress.is  Induced  to  take  a  lease, — in  which 
cases  be  is  held  not  bound  by  the  rule,  and 


among  these  exceptions,  eoonsel  for  de- 
fendant insists,  is  included  the  case  where 
a  party  is  in  possession  when  the  lease  is 
made,  and  that  in  such  a  case  the  lessee  is 
still  at  liberty  at  any  time,  even  while 
holding  possession,  to  attack  the  land- 
lord's title.  Upon  thin  point  defendant's 
counsel  cite  Tewksbury  v.  Magraff,  83 
Cal,  237,  and  Franklin  v.  Merida,85  Oal.  558. 
These  cases  are  certainly  in  point.  The 
position  taken  in  the  first  case  was  strong- 
ly resisted  by  counsel  when  the  second  case, 
of  Franklin  v.  Merlda,  involving  the  same 
question,  reached  the  supreme  court.  In 
the  latter  case  the  court  again  held  the 
same  doctrine  in  an  elaborate  opinion; 
Judge  Sawteb  dissenting  in  both  ca^es. 
This  exception  declared  by  the  supreme 
court  of  California,  we  think,  is  a  new  one, 
for  it  is  scarcely  met  with  in  the  numerous 
other  authorities  and  cases  where  the  gen- 
eral rule  and  its  exceptions  have  been  care- 
fully considered.  Wood,  Landl.  &  Ten.  { 
236,  p.  36S,  and  cases  there  collected  and 
cited ;  Tayl.  Landl.  A  Ten.  §  80  et  seq.,  and 
casescited;  1  Washb.  Real  Prop.  (6th  Ed.) 
588-601,  and  cases  cited.  And,  indeed.  In 
the  spirited  consideration  of  the  doctrine 
declared  by  the  supreme  court  ol  Califor- 
nia, thecltatlon  of  authorities  in  support  ot 
it  are  few;  and  in  oar  opinion  the  doctrine, 
if  taken  from  the  two  English  cases  cited, 
must  be  adopted  by  inference,  rather  than 
taken  from  direct  declarations  involved 
in  the  decision  of  those  cases.  Cornish  v. 
Searell,8Bam.&  C.471;  Phillips  v.  Pearce, 
5  Bam.  &  C.  433.  Mr.  Washburn,  in  his  val- 
uable work  on  Real  Property,  in  treating  ot 
this  subject,  refers  to  and  criticises  the  doc- 
trine held  In  Tewksbury  v.  Magraff  and 
Franklin  v.  Merlda,  supra.  In  the  following 
passage:  "Where  the  tenant,  having  him- 
self title  and  possession  of  the  land,  has 
been  induced  by  fraud,  misrepresentation, 
or  mistake  to  take  a  lease,  it  seems  well 
settled  that  he  is  not  bound  by  the  estop- 
pel, and  need  not  restore  possession  before 
disputing  his  landlord's  claims.  It  has, 
however,  been  held,  in  some  recent,  elab- 
orately consldei-ed  cases,  that  a  bare  pos- 
session will  enable  him  to  do  this,  and 
that  neither  fraud  nor  mistake  need  exist. 
But  this  doctrine  has  been  considerably 
limited  In  the  court  which  declared  it,  and 
is  not  sustained  by  the  general  current  ot 
authority. "  1  Washb.  Real  Prop.  (5th  Ed.) 
599.  It  is  also  observed,  in  the  note  to  the 
above  passage,  that  "some  ot  the  cases 
cited  by  the  court  rest  on  quite  different 
grounds."  The  cases  referred  to  by  Mr. 
Washburn,  in  which  he  calls  attention  to 
the  fact  that  the  "doctrine  has  been  con- 
siderably limited  in  the  court  which  de- 
clared it,"  are  Mason  v.  Wolf,  40  Cal.  246; 
Peralta  v.  Uinochio,  47  Cal.  459 ;  Holioway 
V.  Galliac,  Id.  474;  Association  v.  Willard, 
48  Cal.  614.  Under  the  rule  contended  for 
by  appellant,  a  party  may  get  into  posses- 
sion, and.  being  in  possession,  may  volun- 
tarily, and  apparently  In  good  faith,  enter 
into  a  lease,  and,  by  the  strongest  and 
mostsolemn  declarations,  covenant  to  pay 
rent,  and  peaceably  surrender  possession 
at  the  close  of  the  term,  and  at  the  same 
time  be  secretly  holding,  or  claiming  to 
hold,  an  adverae  title,  as  in  the  case  at 
bar,  and  suppress  all  notice  ot  such  ad- 
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verse  claims,  -wrJth  Intent  to  mislead  the 
landlord,  and  so  continue  until  a  conven- 
ient time  and  opportunity  arrives,  when 
tbe  evidence  bearing  on  the  controversy  Is 
lost  or  destroyed,  or  beyond  the  reach  of 
his  adversary,  or  witnesses  have  perished, 
or  perhaps,  in  the  lapse  of  time,  a  stran^rer 
has  come  into  the  title,  entirely  unac- 
quainted with  the  facts  surrounding:  the 
Impending  controversy,  and  then,  when 
all  the  events  advantageous  to  tha  lessee's 
position,  and  detrimental  to  the  landlord 'a 
position,  have  come  to  pass,  still  holding 
possession, the  tenant  may  assert  his  long 
suppressed  and  delayed  claim  to  adverse 
title.  We  do  not  believe  that  we  overstate 
the  consequences  which  may  attend  this 
rule, for  other  etjually  unjust  consequences 
can  readily  be  suggested.  In  respect  to 
the  relation  of  landlord  and  tenant  the 
statute  of  this  state  provides :  "  When  the 
relation  of  landlord  and  tenant  has  exist- 
ed between  any  i>erBons,  tbe  possession  of 
the  tenant  is  deemed  the  possession  of  the 
landlord  until  the  expiration  of  five  years 
from  the  termination  of  the  tenancy,  or, 
where  there  has  been  no  written  lease,  un- 
til the  expiration  of  five  years  from  the 
time  of  the  la«t  payment  of  rent,  notwith- 
standing that  such  tenant  may  have  ac- 
quired another  title,  or  may  have  claimed 
to  hold  adversely  to  his  landlord;  but 
such  presumptions  cannot  be  made  after 
tbe  periods  herein  limited."  Section  37, 
Code  Civil  Proc. 

It  cannot  be  denied  that  the  relation  of 
landlord  and  tenant  existed  between  Jo- 
seph Huugelburger,  lessee,  and  William 
Barker  and  Frank  C.  Kinney,  to  the  end  of 
the  term.  May  1,  1886,  nor  that  defendant, 
'who  says  that  she  held  possession  with 
her  husband,  and  claims  to  have  succeeded 
to  his  rights  in  the  premises,  stands  in  any 
other  relation ;  and  she  says  she  has  held 
the  possession  continnnusly  since  that 
time.  The  statute,  and  the  rules  of.  law 
applying,  make  the  possession  of  the  ten- 
ant the  possession  of  the  landlord ;  and  we 
bold  that  while  continuing  in  that  posses- 
sion the  defendant  cannot  be  permitted  to 
revolt  against  the  acknowledged  land- 
lord's title,  and  set  up  an  opposition  title. 
It  follows  that  the  assignments  of  error  in 
reference  to  theexecution  and  acknowledg- 
ment of  said  deed  from  Mack  to  J.  W.  Bar- 
ker, Jr., Is  not  necessarily  to  be  considered 
herein,  as  that  relates  to  the  title  of  de- 
fendant's lessors;  thatthe  plaintiff, having 
proved  a  valid  conveyance  of  said  premises 
froro  said  lessors  to  him,  together  with 
the  relation  of  landlord  and  tenant  exist- 
ing as  above  set  forth,  is  entitled  to  re- 
cover possession  of  said  premises  in  this 
action. 

The  appellant  contends  that  the  court 
erred  in  not  offsetting  the  value  of  im- 
provements as  proved  by  the  evidence 
against  the  amount  of  damages  adjudged 
for  rents  and  profits.  We  think  the  de- 
fendant's answer  is  subject  to  criticism  as 
having  failed  to  fully  set  forth  that  these 
Improvements  were  made  In  good  faith, 
"under  cover  of  title. "  In  declaring  title  In 
herself  the  defendant  did  allege  "that  de- 
fendont,  since  her  occupation  of  paid  prcini- 
ises,  has  puld  tbe  taxes  thereon,  and  has 
greatly  increased  the  value  of  said  prem- 
v.24P.no  1—2 


Ises,  and  has  erected  thereon  tenements 
and  buildings  of  the  value  of  onethonsand 
dollars."  Tbe  replication  on  this  point 
denies  "that  defendant  put  any  improve- 
ments on  said  premises,  or  that  her  said 
husband  put  any  Improvements  thereon, 
to  exceed  the  value  of  J400. "  The  court 
found  that  "the  evidence  on  the  part  of 
defendant  also  shows  the  erection  of  Im- 
provements on  the  lot  In  controversy,  the 
value  ol  which  is  variously  estimated  by 
different  witnesses  at  from  ?400  to  f  1,000." 
Taking  the  pleadings  together  with  the 
finding  of  the  court,  although  not  specific 
as  to  the  exact  value  of  theimprovements. 
we  believe  the  amount  of  $400  should  be 
offset  against  the  Judgment  for  rents  and 
profits,  and  the  judgment  reduced  by  that 
amount,  and  it  is  here  so  ordered.  The 
appellant  contends  that,  as  some  witness- 
es estimated  the  Improvements  of  the 
value  of  fl,0(W  the  court  should  have 
found  that  value.  A  sufilcient  answer  to 
this  complaint  is  that  the  record  docs  not 
show  that  there  was  any  request  for  spe- 
cific findings  on  that  or  any  point,  nor 
that  any  motion  was  made  to  make  the 
findings  more  definite.  It  is  ordered  that 
the  Judgment  be  modified  as  herein  direct- 
ed, and  as  modified  tbe  Judgment  of  the 
trial  court  is  affirmed. 

Blake,  C.  J.,  and  Db  Witt,  J.,  concur. 


MlLBURN  MaNCF'O  CO.  V.  JOHNBON  et  &l. 

(Supreme  Court  of  Montana.    May  8, 1890.) 

Chattel  Mortoaob  —  Riohts  op  Creditors— Af- 
fidavit OP  Gk)OD  Faith. 
Under  Comp.  St.  Mont.  dlv.  6,  g  1538,  which 
provides  that  no  chattel  mortsage  shall  be  valid, 
as  against  the  rights  of  any  outer  person  than  tbe 
parties  thereto,  wiless  tbe  possession  of  the  chat- 
tels is  delivered  to  the  mortgagee,  or  the  mortgage 
provide  that  the  property  may  remain  in  the  pos- 
session of  the  mortgagor,  and  is  accompanied  by 
an  affidavit  of  all  the  parties  thereto  that  the 
same  is  made  in  good  faith  and  is  acknowledged 
and  filed,  a  chattel  mortgage  is  void  as  against  a 
subsequent  mortgagee  when  the  affidavit  Is  omit- 
ted, though  he  had  actual  knowledge  of  the  ex- 
istence and  good  faith  of  the  debt  attempted  to 
be  secured  by  the  prior  mortgage. 

Appeal  from  district  court,  Lewis  and 
Clarke  county;  William  H.  Hunt,  Judge. 

Action  by  the  Milbum  Manufacturing 
Company  against  D.  M.Johnson  and  Rob- 
ert Peltier.  Judgment  was  rendered  for 
defendants,  and  plaintiffs  appealed. 

Sanders,  Ctillea  A  Shelton,  for  appel- 
lant.   Casey  &  Smith,  for  respondents. 

Harwood,J.  Thesolequestlon  involved 
tn  this  appeal  will  appear  by  a  brief  state- 
ment of  facts:  The  defendant  Johnson 
was  indebted  to  the  plaintiff,  Milburn 
Manufacturing  Company,  in  the  sum  of 
fl,100,  to  secure  the  payment  of  which 
Johnson  executed  a  mortgage  up<m  a  cer- 
tain chattel ;  but  the  mortgage  failed  to 
conform  to  the  requirements  of  tJie  stat- 
ute. In  that  the  possession  of  the  mort- 
gaged chattel  remained  with  the  mortga- 
gor, Johnson,  according  to  a  provision  in 
the  mortgage  to  that  effect,  and  the  mort- 
gage was  not  "accompanied  by  an  affi- 
davit ol  all  the  parties  thereto,"  either 
personally  or  by  agent,  "that  the  same 
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waB  made  in  good  faitb  to  secure  the 
amount  named  therein,  and  without  any 
(lesisn  to  hinder  or  delay  the  creditors  of 
the  mortgagor. "  Comp.  St.  dlv.  5,  §  1538, 
p.  1068.  The  defendant  Robert  Peltier  also 
became  a  boun  fide  ei-edltor  of  Johnson; 
and,  knowing  of  Johnson's  bona  Gde  in- 
debtedness to  Milburn  Manufacturing 
Company,  and  of  said  detective  mortgage 
to  that  company,  Peltier  obtained  to  iiim- 
self  a  valid  mortgage  on  the  same  chattel 
to  secure  his  demand,  conforming  to  all 
the  statutory  requirements,  and  tiled  the 
same  of  record  second  in  point  of  time  to 
the  first-mentioned  mortgage.  On  default 
of  payment  of  said  debt  to  Robert  Peltier, 
he  got  possesslrtn  of  said  chattel,  and  was 
al)Out  to  apply  the  same,  under  the  con- 
ditions of  his  mortgage,  to  thesatisfaction 
of  the  debt  owing  to  him,  when  the  plain- 
tiff, Milburn  Manufacturing  Company, 
brought  this  action  to  foreclose  its  mort- 
gage, and  recover  possession  of  said  chat- 
tel from  Peltier.  The  trial  court  rendered 
Judgment  in  favor  of  Peltier,  and  plaintiff 
appeals. 

The  question  here  involved  Is  whether 
said  first  mortgage  to  Milburn  Manufact- 
uring Company  is  void  as  against  Peltier, 
a  subsequent  mortgagee,  by  reason  of  the 
failure  to  aecomijany  the  first  mortgage 
■with  the  required  affidavit,  when  the  sub- 
sequent mortgagee  had  notice  or  knowl- 
edge of  the  bona  tide  character  of  the  first 
debt.  The  learned  counsel  for  appellant 
appeals  to  authorities  which  treat  gener- 
ally of  equitable  rights,  and  obligations 
arising  by  virtue  of  actual  notice,  to  main- 
tain the  negative  of  the  above  question. 
But  we  do  not  think  the  doctrine  can  ap- 
ply BO  as  to  control  the  question  at  issue. 
The  statute  provides  that  "no  mortgage 
of  goods,  chattels,  or  personal  property 
shall  be  valid,  as  against  the  rights  and 
interests  of  any  other  person  than  the  par- 
tics  thereto,  unless  the  possession  of  such 
goods,  chattels,  or  personal  property  be 
delivered  to  and  retained  by  the  mort- 
gagee, or  the  mortgage  provide  that  the 
property  may  remain  in  the  possession  of 
tlie  mortgagor,  and  be  accompanied  by  an 
affidavit  of  all  the  parties  thereto,  or,  in 
case  any  party  is  absent,  an  affidavit  of 
those  present,  and  of  the  agent  or  attor- 
ney of  such  absent  party,  that  the  same  is 
made  in  good  faith  to  secure  the  amount 
named  therein,  and  without  any  design  to 
hinder  or  delay  the  creditors  of  the  mort- 
gagor, and  be  acknowledged  and  filed  as 
hereinafter  provided."  This  statute,  pro- 
viding a  method  by  which  a  creditor  may 
acquire  a  special  lien  on  the  debtor's  per- 
sonal property  while  the  possession  i-e- 
mains  with  the  debtor,  is  in  derogation  of 
the  common  law,  and  It  must  be  strictly 
construed,  under  a  well-established  rule  of 
construction.  The  same  Is  the  doctrine 
declared  in  Leopold  v.  Silverman.  7  Mont. 
266,  16  Pac.  Rep.  580;  Hardware  Co.  v. 
Sullivan.  7  Mont.  307. 16  Pac.  Rep.  588.  Ail 
bona  fide  creditors  stand  on  an  equality 
before  the  law  in  respect  to  enforcing  pay- 
ment of  debts,  unless  this  equality  is  varied 
by  a  provision  of  lawgiving  a  special  lien, 
or  enabling  one  to  acquire  a  special  lien  by 
complying  with  the  provisions  of  law.  If 
one  attempting  to  create  a  upecial  lien  in 


bis  favor,  or  to  take  advantage  of  one 
provided  by  law,  fails  to  comply  with  the 
Ijrovisions  of  the  law  governing,  then  such 
creditor  falls  back  into  the  common  Une 
occupied  by  other  general  creditors,  and 
cannot  invoke  the  rules  or  doctrine  of  eq- 
uity to  avoid  this  result.  Such  Is  the  case 
with  mechanics'  liens,  for  example.  Sup- 
I)ose  one  mechanic  or  material-man,  know- 
ing fully  of  the  bona  Ode  character  of  his 
predecessor's  claim,  perfects  a  lien  which 
he  asserts  as  against  one  filed  by  his  pred- 
ecessor after  limitation  had  run,  or  with- 
out verification,  or  otherwise  failing  to 
comply  with  the  statute.  Is  the  latter, 
because  he  had  knowledge  of  the  good 
faith  of  his  predecessor'^^  claim,  estopped 
from  contesting  his  lien  ?  The  debtor  him- 
self could  object  to  the  lien  for  failure  to 
comply  with  the  statute  provided  for  it, 
and  wlio  would  know  better  of  the  bonn 
Me  character  of  the  obligation  ?  It  is  an 
arbitrary  provision  of  law  which  enables 
one  creditor,  in  prefereuce  to  another,  to 
take  and  hold  a  special  lien  on  tlie  person- 
al property  of  his  debtor,  leaving  the  pos- 
session with  the  debtor;  and  that  law 
demands  a  compliance  with  its  terms. 
The  first  declaration  of  the  statute  in  ref- 
erence to  chattel  mortgages  is  that  "no 
mortgage  of  goods,  chattels,  or  personal 
property  shall  be  valid,  as  against  the 
rights  and  interests  of  any  other  person 
than  the  parties  thereto,  unless,"  etc.  We 
regard  this  requirement  of  an  affidavit  of, 
or  on  behalf  of,  all  the  parties  to  a  chattel 
mortgage  a.s  a  condition  going  to  the 
validity  of  the  mortgage,  which  the  law 
demands,  independent  of  the  question  aa 
to  notice  or  knowledge  of  any  person  oth- 
er than  the  pai'ties  that  the  debt  intended 
to  be  secured  was  In  fact  a  bona,  tide  obli- 
gation. In  the  case  of  Leopold  v.  Silver- 
man, 7  Mont.  266.  16  Pac.  Rep.  580,  and 
Hardware  Co.  v.  Sullivan,  7  Mont.  307. 16 
Pac.  Rep.  588,  and  Baker  v.  Power,  7  Mont. 
.326,16  Pac.  Rep.  589,  it  has  been  decided  by 
this  court  that  the  failure  to  comply  with 
the  provisions  of  the  statute  in  making 
the  required  affidavit  is  fatal  to  the  mort- 
gage. The  only  distinction  between  those 
cases  and  the  one  at  bar  is  that  in  the 
latter  case  there  was  actual  knowledge 
on  the  part  of  the  secoud  mortgagee  that 
th  e  d  eb  t  a  ttemp ted  to  be  secured  by  the  first 
was  a  bona  Ode  obligation.  We  hold  that 
such  knowledge  would  not  change  the 
rule  laid  down  in  those  cases.  Hanes  v. 
Tiffany.  25  Ohio  St.  549 ;  Belknap  r.  Wendell, 
31  N.  H.  92;  Parker  v.  Morrison,  46  N.  H. 
280;  Jones,  Chat.  Mortg.  g  36.  Judgment 
affirmed. 

Blake,  C.  J.,  and  De  Witt,  J.,  concur. 

Gaus  et  a/,  v.  Switzeh  et  ah 
(Supreme  Court  of  Montana.    April  10,  1890.) 

Corporation— TRnsTBES'  Liabiutt— AmnjAi. 
Statkhext. 
Under  Comp.  St^  Moat.  div.  6,  $  460,  which 
provides  that  the  trustees  of  a  corporation  shall  be 
liable  for  its  debts  unless,  annually,  within  30  dura 
after  the  1st  of  September,  they  shall  file  in  the 
county  clerk's  office  a  statement  of  the  capital  stock, 
tbe  amount  paid  up,  and  the  existing  debts  of  tiie 
corporation,  the  trustees,  in  the  absence  of  a  for- 
mal dissolution  of  tbe  corporation,  are  liable  for 
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its  debta,  on  fallnre  to  file  fknd  publish  the  stato- 
ment,  though  the  oorporatioa  has  beea  totally  in- 
solvent for  some  months  prior  to  September  1st, 
and  hau  transferred  all  its  property  to  one  of  its 
(jreditors. 

Appeal  from  district  court,  Lewis  and 
Caarke  county;  William  H.  Hunt,  Judge. 

Action  by  Louis  Gausand  others  against 
Jacob  Switzerand  others.  Judgment  was 
rendered  (or  plaintiffs,  and  defendants  ap- 
pealed. 

Fletcher  Maddox  and  Casey  &  Smith, 
for  appellants.  F.  N.  &  S.  U.  Mclntyre,  lor 
respondents. 

Blake,  C.  J.  This  appeal  has  been  taken 
from  the  judgment  of  the  court  below, 
which  was  entered  upon  the  pleadings. 
The  complaint  alleges,  in  substance,  that 
the  Helena  Pi-essed  Brick  Company  was  a- 
corporation,  which  had  been  organized 
under  the  laws  of  the  territory  of  Mon- 
tana, and  had  its  principal  place  of  busi- 
ness in  Helena,  and  was  doing  basinees  In 
the  counties  of  Lewis  and  Clarke  and  Jef- 
ferson ;  that  Swltzer  et  al.,  the  defend- 
ants, were  at  all  times  the  trustees  of  the 
corporation,  and  discharged  tho  duties  of 
the  ofBce;  that  the  corporation  was  in- 
debted June  12  and  21, 1889,  at  said  Hel- 
ena, to  various  persons,  in  certain  sums, 
which  are  enumerated,  und  the  plaintiffs 
by  jjurchase  acquired  these  claims;  that 
said  accounts  have  not  been  paid,  "and 
the  plaintiffs  further  say  that  the  said  cor- 
poration, the  Helena  Pressed  Brick  Com- 
pany, did  not,  within  twenty  days  from 
the  Ist  day  of  September.  1889,  make,  and 
have  not,  at  any  time  since  said  date, 
made,  a  report  stating  the  amount  of  its 
capital  stock  and  of  the  proportion  of  the 
same  actually  paid  in,  and  the  amount  of 
the  existing  debts  of  the  said  company  at 
the  period  last  aforesaid,  or  at  any  time 
subsequent  thereto;  nor  did  said  company 
cause  any  such  report  to  be  signed  by  its 
president,  nor  verified  by  the  oath  of  its 
secretary,  nor  to  be  filed  In  the  offices  of 
the  recorder  of  Lewis  and  Clarke  and  Jef- 
ferson counties,  nor  to  be  published  in  any 
newspaper  printed  and  published  in  either 
of  said  counties;  and  the  said  defendants, 
and  also  said  company,  wholly  neglected 
and  refused,  during  said  period  of  twenty 
days  from  September  1,  1889,  and  have 
ever  since  neglected  and  refused,  to  cause 
SDch  report  to  be  made,  signed,  and  veri- 
fied, filed,  printed,  and  published  In  con- 
formity with  the  provisions  of  section  460, 
p.  728,  dlv.  5  of  the  Compiled  Statutes  of 
Montana  territory,  and  they,  the  said  com- 
pany, and  the  said  defendants,  as  such 
trustees,  have  at  all  times  neglected  and 
refused,  and  still  do  neglect  and  refuse,  to 
comply  with  the  provisions  of  the  said 
statute."  The  answer  denies  "that,  at 
the  times  mentioned  In  plaintiff's  com- 
plaint, the  Helena  Pressed  Brick  Company 
was  a  corporation  existing  or  doing  busi- 
ness nnderor  by  virtue  of  the  laws  of  Mon- 
tana territory,  having  Its  principal  place 
of  business  In  the  city  of  Helena,  Lewis 
and  Clarke  county,  Montana  territory,  or 
any  other  place,  or  that  it  bad  any  place 
of  business  at  all,  or  that  it  was  doing 
businpss  In  Lewis  and  Clarke  county  and 
Jetlsrson   county,  or   any  other   place." 


The  answer  alleges  "that  on  or  about 
July  13,  1888,  the  said  the  Helena  Pressed 
Brick  Company  was  duly  Incorporated 
under  the  laws  of  Montana  territory,  and 
commenced  doing  businesa  in  the  counties 
of  Lewis  ajid  Clarke  and  Jeffcrsun,  in  said 
terrltorj';  (2)  that  on  or  about  December 
14, 1888,  the  said  corporation  was  solvent, 
and  that  thereafter  said  corporation  was 
at  no  time  solvent ;  (3)  that  In  the  month 
of  April,  Jacob  Swltzer,  Albert  Kleln- 
schraidt,  Fletcher  Maddox,  P'rank  L..Si»er, 
andO.  V.  Hallett.were  trustees  of  said  cor- 
poration; (4)  that  at  said  time,  namely, 
la  the  month  of  April,  1889,  the  said  the 
Helena  Pressed  Brick  Company  were  in- 
volved In  large  pecuniary  losses  and  liabil- 
ities, and  were  unable  to  pay  its  debts; 
*  *  *  that  the  enterprise  of  manufactur- 
ing brick  at  their  yards  had  proved  an  en- 
tire and  hopeless  failure,  and  the  company 
was  at  such  time  hopelessly  insolveat; 
that  at  said  time,  July  ID,  1889,  said  com- 
pany executed  a  note  and  mortgage  to 
Jacob  Swltzer  for  f  11,192.05,  due  by  it  to 
him.  •  »  •  Its  means  at  said  date  of 
carrying  on  business  were  exhausted,  and 
It  had  turned  over  to  said  Jacob  Swltzer 
all  Its  property  and  machinery,  so  that 
he  might,  by  some  possible  means,  work 
out  from  its  property  and  the  conducting 
of  the  same  some  portion  of  the  amount 
due  him.  At  this  time  the  corporation 
was  entirely  abandoned,  and  all  profits  or 
losses  of  the  company  In  Its  business  was 
at  the  profit  or  loss  of  said  Jacob  Swltzer, 
and  no  one  else.  That'  thereafter  no  offi- 
cers or  trustees  of  said  company  exercised 
any  corporate  act  or  function  in  the  busi- 
ness of  said  corporation,  and  thereafter 
manifested  no  Intention  to  resume  busi- 
ness thereof,  but  abandoned  same  entirely, 
and  said  Swltzer  purchased  all  projierty 
of  said  company  thereafter,  and  the  same 
belongs  to  him  Irrevocably."  The  com- 
plaint was  filed  September  24,  1889,  and 
prayed  for  judgment  for  said  sums  against 
the  said  trustees,  the  appellants  herein. 
No  replication  was  meide  to  the  answer. 

The  section  of  the  statute  which  is  re- 
ferred to  in  the  complaint  is  as  follows: 
"  Sec.  460.  Every  such  company  shall,  an- 
nually, within  twenty  days  from  the  1st 
day  of  September,  make  report,  which 
shall  be  published  in  some  newspaper  pub- 
lished in  the  town,  city,  or  village,  or.  If 
there  be  no  newspaper  published  In  said 
town,  city,  or  village,  then  in  some  news- 
paper published  nearest  the  place  where 
the  business  of  said  company  is  carried  on, 
which  shall  state  the  amount  of  capital, 
and  of  the  proportion  actually  paid  in, 
and  the  amount  of  existing  debts,  which 
report  shall  be  signed  by  the  president  and 
a  majority  of  the  trustees,  and  shall  be 
verified  by  the  oath  of  the  president  or  sec- 
retary of  said  company,  and  filed  in  the 
office  of  the  clerk  of  the  count}-  where  the 
business  of  the  company  shall  be  carried 
on ;  and  If  any  of  said  company  shall  fall 
to  do  BO,  all  the  trustees  of  the  company 
shall  be  jointly  and  severally  liable  for  all 
debts  of  the  company  then  existing,  and 
for  all  thatshall  be  contracted  before  such 
report  shall  be  made.  No  liability  shall 
attach  to  anytrustee.  orbonrdof  trustees, 
by  virtue  of  the  provisions  of  this  section. 
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for  a  failure  to  caufie  to  be  pabllsbed  in 
a  newspaper  tbe  report  in  this  Rection 
mentioned,  if,  within  the  time  herein  men- 
tioned, said  trustee,  or  board  of  trastees, 
or  company  shall  annually  cause  said  re- 
port to  be  filed  in  the  ofllce  of  the  county 
clerk  and  recorder  of  the  county  in  which 
thebuBlnesB  of  the  said  company  ia  carried 
on,  as  declared  in  its  certificate  of  incorpo- 
ration." Comp.  St.  dlT.  5.  The  complaint 
states  facts  which  are  sufBclent  to  estab- 
lish tbe  obligation,  under  tht^  statute,  of 
tbe  trustees  of  tbe  Helena  Pressed  Brick 
Company  to  pay  Its  indetedness.  Does 
the  answer  plead  a  defense  which  sblelds 
tbe  appellants  from  tbis  liability?  The 
question  is  presented  to  this  court  for  the 
first  time,  and  tbe  vast  number  and  mani- 
fold character  of  the  corporations  within 
the  state,  and  the  conflict  in  the  decisious 
upon  some  of  the  propositions  which  are 
relevant  to  the  inquiry,  demand  a  care- 
ful review  of  the  authorities.  It  Is  the 
general  rule  that  tbis  law  Is  penal,  and 
mast  be  construed  strictly.  Steam-Englne 
Co.  V.  Hubbard,  101  U.  S.  191;  Chase  v. 
Curtis,  113 U.  S.  457, 5  Sup.  Ct.  Rep.  654.  Mr. 
MorawetB,  In  his  valuable  treatise  on  Pri- 
vate Corporations,  considers  the  subject, 
and  makes  tbe  following  appropriate  com- 
ments :  "  It  is  not  al  ways  quite  clear  what 
the  courts  mean  to  express  by  saying  that 
statutes  of  this  character  nre  '  penal ;'  and 
that  they  Impose  upon  the  directors  a  'pe- 
nal liability.'  •  •  •  Nor  is  the  liability 
of  the  directors  under  these  statutes  penal 
in  the  sense  In  which  the  word  'penal'  Is 
used  In  criminal  law;  it  Is  not  a  penalty 
or  fine  imposed  by  the  state  for  the  infrac- 
tion of  a  public  law.  »  •  •  The  stat- 
utes imposing  this  liability  estabiisb  a 
new  rule  of  private  right,— a  rule  which, 
although  unknown  to  the  common  law, 
may  be  founded  on  sound  principles  of  Jus- 
tice and  expediency.  The  only  reason  why 
this  liability  is  called '  penal'  appears  to  be 
that  itdoes  not  exist  at  common  law,  and 
is  neither  created  by  contract,  nor  given 
as  compensation  for  a  direct  and  Immedi- 
ate wrong  done  by  the  directors  to  the 
creditors  of  the  company. "  Volume  2,  (2d 
Ed.)  §908.  Even  with  this  understanding, 
"in  construing  penal  statutes,  we  must 
not,  by  refining,  defeat  the  obvious  inten- 
tion of  the  legislature."  Potter's  Dwar. 
St.  247.  The  law  before  us  is  clothed  inclear 
and  concise  terms,  and  we  think  that  the 
same  end  will  be  attained  by  the  applica- 
tion of  any  canon  of  Interpretation.  There 
should  be  no  difficulty  in  carrying  out"  the 
true  Intent  and  meaning  of  tbe  legislative 
assembly. "  Under  certain  conditions  the 
statute,  in  effect,  declares  that  the  trustees 
of  the  Helena  Pressed  Brick  Company 
"  shall  be  Jointly  and  severally  liable  for 
all  thedebts  of  tbe  company  then  existing, 
and  for  all  that  shall  be  contracted  before 
such  report  shall  be  made. "  There  are  no 
exceptions  In  this  clause,  and  there  does 
not  appear  to  be  any  obscurity  In  the 
scope  ol  the  liability  of  the  trustees  it  the 
words  "shall  be  understood  and  construed 
according  to  the  approved  and  common 
usage  ol  the  language."  Comp.  St.  div.  5, 
S  202.  There  has  been  no  change  In  the 
board  of  the  trustees  of  theHeiena  Pressed 
Brick  Company    since   its    organization. 


The  appellants  were  Its  officers  when  the 
debts  mentioned  in  the  pieadlngrs  werecon* 
tracted,  and  did  not  publish  or  file  the  an- 
nual report  in  18S9,  or  comply  in  any  man- 
ner witli  tbe  requirements  of  tbe  statute, 
supra.  It  was  adjudged  In  Steam-Englne 
Co.  V.  Hubbard,  supra,  that  the  liability 
of  the  president  of  a  corporation  does  not 
exist  asto  debts  which  were  contracted  be- 
fore the  jjeriod  when  he  neglected  or  re> 
fused  to  make  the  certificate  authorized  by 
law,  and  remained  unpaid.  Thisdeduction 
followed  the  phraseology  of  the  statute  of 
the  state  of  Connecticut,  which  was  de- 
cisive of  the  case,  and  provides  that  this 
officer  shall  be  liable  by  reason  of  his  de- 
fault "for  all  debts  of  such  corporation 
contracted  during  the  period  of  such  neg- 
lect or  refusal. "  In  this  respect,  the  laws 
of  the  state  of  New  York  are  like  the  sec- 
tion supra,  and  Mr.  Justice  Cliffobd,  in 
the  opinion  in  Steam-Englne  Co.  v.  Hub- 
bard, supra, says:  "Marked  differences  ex- 
ist between  the  provisions  of  the  New 
York  statute  and  those  of  the  state  of 
Connecticut,  the  latter  being  much  less 
stringent  than  the  former.  By  the  New 
York  law  the  duty  of  making  the  annual 
return  is  required  of  tbe  corporation  itself, 
and  the  penalty  for  neglect  is  imposed 
upon  the  trustees  who  are  intrusted  with 
the  management  of  Its  affairs.  Conse- 
quently, It  is  a  corporate  duty,  and,  being 
such,  each  succeeding  board  is  bound  to 
perform  it  If  it  has  been  neglected  by  their 
predecessors.  Unlike  that,  the  duty  to  de- 
posit the  certificate,  under  the  Connecticut 
statute,  is  devolved  on  the  president  and 
secretaryin  terms  which  show  that  a  new 
president  does  notinheritthe  consequences 
of  neglect  of  duty  or  pecuniary  liability 
from  his  predecessor  in  office.  He  is  made 
liable  for  bis  own  neglect,  and  not  for  that 
of  a  prior  officer,  as  clearly  appears  from 
the  closing  sentence  of  the  penal  section. 
In  New  York  the  trustees,  upon  default, 
are  made  liable  for  all  the  outstanding 
debts  ot  the  corporation,  whenever  con- 
tracted :  but  in  Connecticut  the  president 
and  secretary  are  liable  only  for  debts  con- 
tracted during  the  period  ot  such  neglect 
or  refusal. "  In  Miller  v.  White,  60  N.  Y.  139, 
this  statute  was  construed  by  Mr.  Justice 
Peckham,  who  said:  "it  is  absolute  that 
the  trustees  shall  be  liable  for  all  the  debts 
of  the  company,  if  the  report  be  not  made, 
no  matter  by  whose  default.  If  one  of  the 
trustees  did  all  in  hU  power  to  have  It 
made,  yet  if  the  president,  or  a  sufficient 
number  ot  his  co-trustees  to  constitute  a 
majority,  declined  to  sign  it,  or  if  the  pres- 
ident and  secretary  declined  to  verity  It  by 
oath,  the  faithful  trustee  seems  to  be  ab- 
solutely liable,  as  well  as  those  who  refuse 
to  do  their  duty."  See,  also,  Arms  Co.  v. 
Barlow,  68  N.  Y.  62;  Knox  v.  Baldwin,  80 
N.  Y.  610.  Some  expressions  may  be  found 
in  the  cases  which  discuss  the  effect  of  the 
resignation  of  a  trustee  upon  his  official 
acts,  that  appear  to  qualify  this  interpre- 
tation of  the  statute  which  defines  the  lia- 
bility for  the  payment  of  the  indebtedness 
of  the  corporation.  But,  as  we  have  seen, 
the  trustees  ot  the  Hdena  Pressed  Brick 
Company  did  not  resign,  and  no  questions 
of  thh  nature  arise  upon  this  hearing. 
W9    -^eadlly   accept   the  legal  principles 
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wblch  bare  been  laid  down,  and  hold  that 
they  reiterate  the  plain  Intent  of  the  law 
regarding  the  reepnnBlbllity  of  the  officers 
of  thlB  corporation. 

The  main  ground  of  the  defense,  whicb  is 
set  forth  in  the  answer,  has  been  the  sa- 
lient point  of  dissension.  It  is  insisted  that 
the  Helena  Pressed  Brick  Company,  in 
September,  1889,  had  practically  aban- 
doned its  functions ;  that  Its  operations  in 
manufacturing  brick  had  resulted  in  finan- 
cial disasters;  that  the  business  had  been 
abandoned ;  that  its  means  had  been  ex- 
hausted, and  all  the  property  had  been  de- 
livered to  Switzer  in  satisfaction  of  debts 
'Which  could  not  be  paid,  and  that  the 
same  belonged  to  him  Irrevocably;  that 
Bince  July,  18S9,  no  officer  of  the  corpora- 
tion had  discharged  any  duty;  and  that, 
under  these  clrcuniBtances,  the  trustees 
were  not  obliged  to  Hie  or  publish  the  an- 
nual report  in  1889.  The  authorities  of 
the  state  of  New  York  have  repeatedly  as- 
serLed  the  soundness  of  this  position.  The 
leading  case  of  Bruce  v.  Piatt,  80  N.  Y.879, 
reviews  the  cases  which  have  been  decided 
In  her  courts,  and  demonstrates  that  this 
doctrine,  which  was  maintained  in  1822,  in 
Slee  V.  Bloom,  19  Johns.  456,  has  been  con- 
sistently upheld  therein.  The  reasons 
which  underlie  these  decisions  are  succinct- 
ly given  in  Kirkland  v.  Kllle,  90  N.  Y.  395, 
2  N.  B.  Rep.  36,  by  Mr.  Justice  Danforth, 
who  approves  Bruce  v.  Piatt,  supra,  and 
says:  "When  the  condition  of  the  com- 
pany is  such  that  the  end  and  object  for 
which  It  was  formed  are  destroyed,  and 
there  is  neither  an  ability  nor  intention  on 
its  part  at  any  time  to  further  prosecute 
its  bnsiness,  it  is  no  longer  required  to 
make  the  report  mentioned  in  that  sec- 
tion. In  other  words,  when  these  events 
happen  it  ceases  to  be  a  company  'carry- 
ing on  business,'  and  the  direction  of  the 
statute  has  no  application."  Theliabllity 
of  the  appellants  Is  a  consequence  of  the 
failure  or  omission  to  discharge  a  trust 
enjoined  by  law.  Their  authority,  and 
the  formation  and  perpetuation  of  the 
Helena  Pressed  Brick  Company,  depend 
upon  the  statute  of  the  state.  The  legis- 
lation relatiiig  to  corporations  contem- 
plates thatthesebodiesshall  use  and  enjoy 
their  privileges  until  their  existence  is  le- 
gally terminated.  They  can  be  disincor- 
porated by  the  order  of  the  district  court, 
upon  the  hearing  of  a  petition  which  has 
l)een  duly  presented.  Comp.  St.  div.  5, 
§  4ji8.  They  can  be  dissolved  by  the  limit- 
ation of  their  term  in  the  articles  of  in- 
corporation. Their  franchises  can  be  for- 
feited for  various  causes  through  judicial 
proceedings.  Code  Civil  Proc.  tit.  8,  c.  5; 
Territory  v.  Road  Co.,  2  Mont.  96.  In  the 
eyes  of  the  statute,  however,  the  rights  of 
the  trustees  continue  after  these  events, 
and  they  are  expressly  empowered  "at  the 
time  of  dissolution"  to  be  the  active  offi- 
cers of  the  corporation  for  many  purposes, 
which  are  defined.  Comp.  St.  div.  5,  §  489. 
The  acts  which  are  specified  in  the  answer 
did  not  dissolve  the  Helena  Pressed  Brick 
Company,  or  extinguish  its  charter,  or  re- 
move from  office  the  trustees.  Chancellor 
Kent  writes:  "But  the  old  and  well-es- 
tablisbed  principle  of  law  remains  good  as 
a  general  rule,  that  a  corporation  is  not 


to  be  deemed  dissolved  by  reason  of  any 
misuser  or  non-user  of  its  franchises,  until 
the  default  has  been  judicially  ascertained 
and  declared."  2  Kent,  Oomm.  312.  In 
De  Camp  v.  Alward,  52  Ind.  473,  Mr.  Chief 
Justice  Downey  says,  in  the  opinion :  "We 
do  not  regard  the  act  of  the  corporation 
in  assigning  its  property  to  a  tmsteee  tor 
the  payment  of  the  debts  of  the  corpora- 
tion, etc.,  as  a  surrender  of  its  franchises 
as  a  corporation,  and  cut  working  a  disso- 
lution of  the  corporation.  A  corporation 
may  cease  to  do  business,  sell  or  assign  its 
property  for  the  payment  of  its  debts,  etc., 
and  yet  not  cease  to  be  a  corporation. " 
In  Rollins  v  Clay,  33  Me.  137,  the  court 
observes  that  "a  corporation  Is  not  dis- 
solved by  ceasing  to  exercise  its  powers; 
nor  because  its  stockholders  and  directors 
mayconslderitto  be  'defunct.' "  In  Relch- 
wald  v.  Hotel  Co.,  106  111.  461,  Mr.  Justice 
Sheldon  says,  in  the  opinion:  "The  effect 
of  this  transfer  of  all  the  hotel  property 
no  doubt  was  to  terminate  the  business  of 
the  corporation;  but  that  was  not  the 
necessary  effect.  It  is  entirely  clear,  upon 
the  authorities,  that  the  disposal  of  all  the 
property  of  a  corporation  baa  not  the 
effect  to  end  or  dissolve  the  corporation. " 
See,  also,  Qlass  Manufactory  v.  Langdon, 
24  Pick.  49;  Buell  v.  Buckingham,  16  Iowa, 
296;  Moseby  v.  Burrow,  .52  Tex.  403;  Hotel 
Co.  V.  Sauer,  65  Mo.  288 ;  Zinc  Co.  v.  Frank- 
Unite  Co.,  13  N.  J.  Eq.  335;  Sullivan  v. 
Mining  Co.,  39  Cal.  468.  Mr.  Chief  Justice 
Shaw  held,  in  Cobum  v.  Manufacturing  Co., 
10  Gray,  243,  that  a  corporation  was  not 
extinguished  by  proceedings  in  insolvency, 
and  concluded  with  the  remark  that,  "If 
the  legislature  bad  so  intended,  they 
would  have  so  declared. "  This  rule  is  ap- 
plicable to  the  statute  under  investiga- 
tion. It  has  been  shown  that  the  Helena 
Pressed  Brick  Company  is  a  valid  corpo- 
ration, and  In  the  full  enjoyment  of  all  the 
powers  it  originally  possessed,  notwlth- 
standine  the  facts  which  are  contained  in 
the  answer.  So  Jong  as  this  condition  is 
not  disturbed,  the  trustees  are  entitled  to 
control  its  affairs,  and  the  appellants  can- 
not escape  the  responsibility  which  the 
legislature  has  created  for  their  defaults. 
The  phrase,  "where  the  business  of  the 
company  is  carried  on,"  which  forms  the 
corner  stone  of  the  decisions  of  the  courts 
of  the  state  of  New  York,  supra,  is  found 
in  several  sections  of  the  chapter  concern- 
ing corporations.  The  certificate  of  incor- 
poration shall  state  "the  county  in  which 
the  operations  of  said  company  shall  be 
carried  on."  Section  446.  "Any  certifi- 
cate •  •  •  may  designate  one  or  more 
places  where  the  company  may  carry  on 
theirbusiness  in  thetenitory  of  Montana. " 
Section  448.  Another  certificate  shall  be 
recorded  in  the  county  "  wherein  the  busi- 
ness of  said  company  is  carried  on. "  Sec- 
tion 459.  Provision  is  made  lor  the  re- 
moval of  the  principal  place  of  business  In- 
to some  other  county.  Section  490.  In 
Ex  parte  Schollenberger,  96  U.  S.  377,  Mr. 
Chief  Justice  Waitb  says:  "  A  corporation 
cannot  change  its  i-esidence  or  its  citizen- 
ship. It  can  have  its  legal  home  only  at 
the  place  where  it  is  located  by  or  under 
the  authority  of  .Its  charter. "  The  last 
sentence  of  tbeaection  tuder  consideration 
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specifies  "the  coantyin  which  the  buelness 
ol  the  said  company  is  carried  on,  as  de- 
clared in  Its  certificate  of  incorporation." 
This  construction,  which  has  been  given 
by  the  legislature,  applies  to  these  ex- 
pressions, which  refer  to  the  "legal  home" 
of  the  cori)oration.  When  corporations 
are  dissolved  in  any  of  the  modes  which 
have  been  pointed  out,  the  evidence  will 
consist  of  records  which  are  open  to  pub- 
lic inspection,  and  no  creditor  or  share- 
holder can  be  injured  through  ignorance 
of  their  financial  standing.  But  if  testi- 
mony is  essential  to  prove  abandonment, 
or  any  fact  that  is  a  matter  of  intention 
in  the  mind  of  the  trustees,  or  any  other 
persons,  the  difficulties  in  the  path  of  the 
holders  of  accounts  against  corporations 
in  default  are  Increased.  Proof  of  the  neg- 
lect of  the  trustees  to  publish  or  file  the 
annual  reports  in  September  can  be  easily 
overcome  by  the  statements  of  the  cul- 
pable parties  that  they  liod  abandoned 
the  enterprise  in  August  of  the  same  year. 
Uncertain tj'  of  this  deeree  can  be  prevent- 
ed by  a  rigid  adherence  to  these  views. 
Tlie  benefits  of  the  statute  regulating  cor- 
porations are  lnseparal>Ie  from  the  penal- 
ties which  are  prescribed,  and  all  officers 
who  undertake  the  performance  of  its  ob- 
ligations will  be  compelled  to  render  obe- 
dience. 
The  judgment  is  affirmed,  with  costs. 

Habwood  and  Dg  Witt,  JJ  .,  concur. 


Stedmak  v.  Switzer  et  al. 
(Sxixrreme  Court  of  MontaTia.     April  10,  1890.) 

Appeal  from  district  court,  Lewis  aad  Clarice 
county;  William  H.  Hunt,  Judge. 

ActioQ  by  John  Stcdman  against  Jacob  Switzer 
ar  •  others.  Judgment  was  rendered  for  plaintiff, 
and  defecdants  appealed. 

FletclierSfaddox  and  Cagey  4  Smith,  for  appel- 
lants.    Wade,  Toole  <k  Wallace,  for  respondent. 

Blake,  C.  J.  All  the  questions  arising  In  this 
case  have  been  passed  upon  in  Gaus  v.  Switzer, 
ante,  IS,  (just  decided,)  and  for  the  reasons 
therein  stated  it  is  hereby  ordered  that  the 
judgment  be  affirmed,  with  costs. 

Hahwood  and  Da  Wirr,  JJ.,  concnr. 


KiLBT  V.  Baker. 

(Supreme  Court  of  Montema.    April  10,  1800.) 

Appeal — Weight  op  Evidence. 

When  there  is  a  substantial  conflict  in  the 

testimony,  a  judgment  granting  a  new  trial  on  the 

ground  of  the  insufHciency  of  the  evidence  will  not 

be  disturbed  on  appeal. 

Appeal  from  district  court,  YelloWBtone 
county;  M.  J.  Liddkll,  Judge. 

R.  T.  Allen,  for  appellant.  O.  F.  Ood- 
dard,  for  respondent. 

Blake,  C.  .1.  This  action  waa  com- 
menced to  recover  damages  for  the  mali- 
cious prosecution  of  Kiibyby  Baker.  The 
jury  returned  a  verdict  tor  the  plalntiC, 
and  the  court  below  granted  the  motion 
of  Baker  for  a  new  trial.  No  reasons  are 
given  in  the  transcript  for  this  ruling,  and 
the  grounds  which  appear  in  the  notice 
relate  chiefly  to  the  insuflflciency  ol  the  evi- 
dence.   There  is  aQubstantlal  conflict  in 


the  testimony  of  the  parties,  and  we  can- 
not say  that  there  has  been  an  abuse  of 
judicial  discretion.  No  questions  of  law 
for  the  guidance  of  the  court  at  another 
trial  have  been  brought  to  our  attention, 
and  the  judgment  muet  be  affirmed,  with 
costs.  Chauvin  v.  Valiton.  7  Mont.  o81, 
19  Pac.Rep.215;  Kircher  v.  Conrad,  21  Pac. 
Hep.  74 ;  Landsman  v.  Thompson,  22  Pac. 
Rep.  1148. 

De  Witt,  J.,  concurs.    Harwood,  J.,  b»- 
ing  disqualified,  did  not  sit  in  this  case. 


Wallace  et  aJ.  y.  Lewis  et  aJ. 

(Supreme  Court  of  Montana.    April  9,  1890.) 
Attachmekt — Dissolution— Pkactice. 

1.  Under  Code  Civil  Proc.  Mont.  §  200,  which 
provides  that  defendant,  on  whose  property  an  at- 
tachment has  been  levied,  may,  at  any  time  before 
the  time  for  answering  expires,  move  that  the  at- 
tachment be  discharged,  au  order  denying  the  mo- 
tion, without  prejudice  to  its  renewal  before  an- 
other court  to  wbicb  the  cause  is  removed,  does 
not  extend  the  time  within  which  the  motion  may 
be  made. 

2.  Under  Code  Civil  Proc.  Mont,  $  482,  provid- 
ing that  an  application  for  an  order  is  a  motinn,  a 
motion  cannot  be  made  by  simply  filing  a  state- 
ment of  it  in  writing,  but  the  attention  of  the  court 
must  be  called  to  it 

Appeal  from  district  court,  Gallatin 
county;  Frank  He.vrv,  Judge. 

Thecomplalntis  on  a  money  demand,  and 
was  filed  in  the  first  district  court  in  and 
for  Lewis  and  Clarke  county,  November 27, 
1H89.  Summons  was  issued,  and  served  on 
defendant  Lewis,  December  2d,  and  on  de- 
fendantVaughn,  Dec  ember  12th,  each  In  Gal- 
latin county,  in  the  sixth  district.  Writ 
of  attachment  was  issued  November  27th, 
and  levied  on  personal  property  Novem- 
ber 29th.  Lewis'  time  to  appear  expired 
January  11, 1K90,  and  Vaughn's  on  Jann- 
nry  2l8t.  Before  those  dates  each  appeared 
by  demurrer.  A  written  application  to 
dissolve  the  attachment  was  filed  by  de- 
fendants on  January  9th.  On  the  same 
day  defendants  filed  written  demand  that 
the  venue  be  changed  to  Gallatin  county, 
in  the  sixth  district.  The  application  to 
discharge  the  attachment  was  heard  by 
Hon.  William  H.  Hunt,  judge  of  the  first 
district;,  in  his  court,  January  15th.  It 
was  heard  upon  all  the  papers  and  pro- 
ceedings in  the  case,  and  upon  affidavits 
filed.  The  application  was  denied  by 
Judge  Hunt,  January  15tb,  in  the  follow- 
ing order:  "That  said  motion  be  over- 
ruled, without  prejudice  to  defendants'  re- 
newing said  motion  if  a  change  of  venue 
shall  be  granted  herein."  On  January 
17th,  the  same  judge  made  an  order,  on 
defendant's  motion,  changing  the  venue  to 
Gallatin  county.  On  March  5, 1890,  before 
Hon.  Frank  Henry,  judge  of  the  sixth 
district,  defendants  moved  to  discharge 
the  attachment.  They  used  the  same  pa- 
pers on  the  motion  that  had  been  filed  and 
used  in  the  first  district.  Since  the  hearing 
in  the  last-mentioned  district,  no  papers 
of  any  description  connected  with  the  mo- 
tion had  been  filed.  On  the  hearing  before 
Judge  Henry,  March  5th,  an  order  was 
made  discharging  the  attachment.  From 
this  order  plaintiffs  appeal. 
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Kinsley  *  Knowlea  and  M.  J.  Ltddell, 
or  appellantB.  Luce  &  Luce,  lor  respond- 
ents. 

Db  Wrrr,  J.,  (after  statiofr  the  facts  as 
above.)  Section  200,  Code  Civil  Proc,  is 
aslollowa:  "The  defendant  may  ulao,  at 
any  time  before  the  time  foranswering  ex- 
pires, aoDly  on  motion,  upon  reasonable 
notice  to  the  plaintiff,  to  the  conrt  in 
which  the  action  is  bronfht,  or  the  judge 
thereof,  that  the  attachment  be  discharged 
on  the  ground  that  the  writ  was  improp- 
erly issued."  This  statute  is  interpreted 
that  the  time  In  which  the  application 
must  be  made  "refers  to  the  time  in  which 
the  defendant  shall  appear  and  answer 
the  summons."  Vaughn  v.  Dawes.  7  Mont. 
362,  17  Pac.  Rep.  114.  That  is.  If  the  sum- 
mons be  served  on  defendant  In  a  district, 
other  than  the  one  in  which  the  action  is 
brought,  he  must  appear  within  40  days. 
Defendant  Lewis  might  then  make  the  ap- 
plication before  or  on  January  11th.  De- 
fendant Yaughn  had  until  January  21st. 
The  application  was  heard  by  Judge 
Hunt,  January  15th.  This  was  within  the 
■tatntory  time  as  to  defendant  Vaughn, 
whatever  may  have  been  the  situation  of 
Lewis.  When  Judge  Hunt  denied  the  ap- 
plication, "without  prejudice"  as  to  a  re- 
newal before  Judge  Hgnky,  he  did  not 
purport  to  extend  the  time  in  which  de- 
fendants might  make  the  application, 
which  time  was  fixed  by  the  statute,  and 
the  construction  thereof  in  Vaughn  v. 
Sawes,  supra.  The  ruling  simply  relieved 
the  defendants  from  the  possibility  of  a 
charge  of  contempt  of  court  in  making  a 
second  application  to  anctherjndge.  Con- 
ceding that  the  effect  of  the  words  "  with- 
ont  prejndice  "  was  to  leave  the  defendants 
as  they  were  before  the  hearing  before 
Judge  Hunt,  it  was  to  preserve  their  priv- 
ileges existing  when  they  went  into  the 
first  district  court;  not  to  enlarge  them, 
or  create  new  ones.  See  Ford  v.  Doyle, 
44Cal.  635:  Bowers  v. CherokeeBob,4«Cai. 
285;  Kenney  v.  Kelleher,  63  Cal.  448;  sec- 
tions 551,  552,  Code  ClvU  Proc.  In  this 
▼lew  the  defendants  were  therefore,  on 
January  17th,  in  the  same  position  as  If 
they  had  never  moved  for  a  dissolution  of 
the  attachment.  We  find  that  they  take 
no  steps  whatever  until  the  application  to 
Judge  Henbt,  March  5th. 

Our  statute,  section  482,CodeClvil  Proc, 
defines  amotion  as  follows:  "Every  di- 
rection of  a  court  or  Judge  made  or  en- 
tered in  writing,  and  not  included  In  a 
judgniont,  is  denominated  an  order.  An 
application  for  an  order  is  a  motion." 
The  statute  of  California  Is  identical. 
Prac.  Act  Cal.  §  515.  and  Code  Civil  Proc. 
Cal.  S  1003.  See,  also,  Jenkins  v.  Frlnk,  27 
Cal.  339.  In  People  v.  Ah  Sam,  41  Cal. 
650,  Temple,  J.,  interprets  the  above  law 
as  follows:  "A  motion  is  properly  an  ap- 
plication for  a  rule  or  order,  made  viva 
race  to  a  court  or  judge.  It  is  distin- 
guished from  the  more  formal  applications 
for  relief  by  petition  or  complaint.  The 
grounds  of  the  motion  are  often  required 
to  be  stated  In  writing,  and  tiled.  In  prac- 
tice, the  form  of  the  application  Itself  is 
often  reduced  to  writing,  and  filed.  But 
making  out  and  filing  the  application  it- 


self is  not  to  make  the  motion.  If  noth- 
ing more  were  done.  It  would  not  be  error 
In  the  court  to  entirely  ignore  the  proceed- 
ing. The  attention  of  the  court  must  be 
called  to  it.  The  court  must  be  moved  to 
grant  the  order. "  We  adopt  these  views 
with  the  modification  that  we  do  not  con- 
sider that  the  learned  judge  used  the 
words  "vjVa  voce"  in  their  exact  literal 
signification.  The  application  might  be 
submitted  to  the  court  without  argument 
or  comment;  but  the  attention  of  the 
court  must  be  called  to  It  in  someway,  by 
some  movement  of  counsel.  As  the  opin- 
ion cited  says,  "the  grounds  of  the  motion 
are  often  required  to  be  stated  in  writing, 
and  filed."  Without  express  direction, 
such  is  infinitely  the  better  practice.  The 
motion  is  thus  preserved  In  the  exact  form 
which  counsel  desire  to  give  It.  It  is  then 
exempt  from  the  dangers  incident  to  jour- 
nal entries  and  minutes,  or  even  the  tran- 
scription by  stenographers  and  court 
clerks.  But  the  motion  Itself  Is  the  appli- 
cation to  the  court.  "The court  must  be 
moved  to  grant  the  order;"  and,  when  so 
moved,  the  proceeding  is  a  motion.  In 
this  view,  the  defendants'  motion,  in  the 
case  at  bsr,  their  application  to  the  court 
for  the  order  to  discharge  the  attachment, 
was  not  made  unfil  Mareh  5th.  The 
latest  date  within  which  they  could  move 
was  January  21st.  They  were  too  late. 
This  rule  is  particularly  applicable  to  mo- 
tions to  discharge  attachments.  The  ad- 
judicated cases  uniformly  hold  that  such 
motion  should  be  made  in  limine.  Our 
own  statute,  which  is  chary  in  granting 
powers  to  a  judge  in  chambers,  gives  him 
authority  to  hear  and  determine  this  mo- 
tion ;  presumably  for  the  reason  that  It  is 
a  matter  demanding  Instant  decision,  and 
not  a  delay  until  term-time,  which,  under 
the  judicial  system  in  foree  in  the  territory 
when  the  law  was  enacted,  might  be  six 
months  distant.  Large  amounts  of  per- 
sonal property  may  be  seized  on  attach- 
ment, and  held  at  a  constantly  accumu- 
lating expense.  The  right  to  the  attach- 
ment should  be  determined  at  once.  The 
moving  party  may  not  file  his  motion  In 
writing,  and  wait  for  months  before  mov- 
ing the  court.  Such  practice  would  open 
the  gate  to  abuses  incalculable. 

It  is  not  required  to  discuss  theother  mat- 
ters presented  on  the  appeal.  Thfc\notlon 
to  discharge,  on  which  the  order  was 
made,  and  from  which  the  appeal  is  tak- 
en, was  not  made  in  time,  and  the  order  la 
reveraed,  with  costs. 

BLiAEb,  C.  J.,  and  Habwood,  J.,  concur. 


State  v.  Sullivan. 

{Supreme  Court  of  Montana.    April  15, 1890.) 

Criminal  Practice— Costs— Res  Jcdioata. 

1.  Under  Crlm.   Laws   Mont  Comp.  St.  i  58, 

wblch  provides  that  an  assault  shall  be  punished 

by  a  fine  of  not  less  than  t5  and  not  more  than  S50, 

when  defendant  has  been  found  guilty,  and  baa 

Said  the  fine  assessed  against  him,  he  cannot  be 
nprisoned  for  non-payment  of  the  costs  of  the 
nrosecution. 

8.  Under  Crim.  Frao.  Act  Mont.  {  338,  which 
provides  that,  "if  the  defendant  is  formally  ac 
quitted  on  the  ground  of  a  variance  between  the 
indlotment  and  the  proof,  or  upon  an  objection  to 
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the  form  or  substance  of  the  indictment,  it  shall 
not  be  deemed  an  acquittal  of  the  same  offense, " 
an  acquittal  on  the  ground  that  the  indictment 
charged  an  assault  on  "John  Moys"  and  the  proof 
showed  one  on  "John  Maze"  is  not  a  bar  to  a  sab- 
sequent  prosecution  for  the  same  offense. 

Appeal  from  district  court,  Deer  Lodge 
county;  D.  M.  Uurfkb,  Judge. 

W,  S.  Shaw,  Co.  Atty.,  and  Henri  J. 
Haskell,  Atty  Gen.,  Jor  the  State.  Joba 
F.  Forbis,  for  respondent. 

Harwood,  .T.  Both  parties  to  this  ac- 
tion appeal.  The  defendant  was  indicted 
tor  an  assault  upon  one  Jotin  Mase,  witli 
intent  to  commit  murder.  Upon  tlie  trial 
the  Jury  returned  the  following  verdict: 
'  We,  the  jury,  find  against  the  defendant 
on  his  plea  ot  former  acquittal,  and  that 
be  is  guilty  of  a  simple  assault,  and  fix  bis 
punishment  at  a  fine  of  fifty  dollars, " — 
whereupon  the  court  pronounced  Judg- 
ment against  the  defendant  that  he  "pay 
the  fine  ql  fifty  dollars  assessed  by  the  Jury 
In  said  above  cause,  and,  further,  that  he 
pay  the  costs  of  this  prosecution. "  The 
record  shows  that  the  defendant  paid  said 
fine  of  950  when  the  Judgment  was  pro- 
nounced, but  did  not  pay  the  costsof  pros- 
ecution. The  state,  by  its  attorney,  then 
moved  the  court  for  an  order  that  defend- 
ant be  committed  to  the  county  Jail  until 
said  costs  were  paid.  On  the  hearing  ot 
this  m«>tion,  after  argument  of  counsel  for 
both  parties,  the  court  overruled  said 
motion  on  the  ground,  as  stated  by  the 
uoart  "  that  it  appears  that  there  is  no 
law  to  Imprison  a  defendant  for  the  non- 
payment of  rosts  in  such  a  case ;  and  the 
defendant  was  thereupon  ordered  dis- 
charged." To  that  ruling  the  state  ex- 
cepted, and  by  bill  of  exceptions  reserved 
the  question  of  law  Involved  In  said  ruling 
and  the  same  is  assigned  by  the  state  in 
Its  appeal  herein  as  error. 

We  will  consider  this  branch  of  the  ap- 
peal first.  The  section  of  our  statute  de- 
fining the  crime  of  assault,  and>providing 
the  punishment  therefor,  (Comp.  St.  Crlm. 
Laws,  §  58,)  Is  as  follows:  "An  assault  Is 
an  unlawful  attempt,  coupled  with  a  pres- 
ent ability,  to  commit  a  violent  Injury 
on  the  person  of  another ;  and  every  per- 
son convicted  thereof  shall  be  fined  in  asum 
not  less  than  five  nor  more  than  fifty  dol- 
lars."  The  defendant's  counsel  insists 
that,  Inasmuch  as  the  law  defining  the 
crime  of  assault,  and  proviiling  the  pun- 
ishment therefor,  does  not  include  the 
costs  as  part  of  the  fine  or  punishment,  the 
defendant  cannot  be  lawfully  Imprisoned 
for  non-payment  of  costs,  but  that  such 
costs  may  be  enforced  as  in  a  civil  Judg- 
ment, as  provided  by  section  410,  Crlni. 
Prnc.  Act.  After  a  careful  review  and  an- 
alysis of  the  various  provisions  ot  the 
statute  defining  crimes  and  punishments, 
and  the  manner  of  entei-ing  and  enforcing 
judgments  for  costs  in  criminal  actions, 
we  conclude  that  the  point  on  tlie  part  of 
the  defendant  is  well  taken,  and  that  the 
order  of  the  court  should  be  sustained  In 
this  particular  case.  We  question,  how- 
ever, that  It  should  be  so, even  In  thlscasc, 
and  nnder  the  same  statute,  It  the  defend- 
ant had  been  convicted  of  a  simple  assault 
in  a  Justice  court,  or  had  been  convicted 


In  the  district  court  on  appeal  from  the 
justice  court.  It  will  be  observed  that  the 
statute  governing  the  practice  in  criminal 
cases  In  the  Justice  court,  and  in  cases  ap- 
pealed from  that  court  to  the  district 
court,  provides  as  follows,  (section  508, 
Crlm.  Prac.  Act:)  "  In  all  cases  of  convic  tlon 
under  the  provisions  ot  this  chapter,  the 
court  shall  enter  his  Ju(lgment  (or  the  fine 
and  costs  against  the  defendant,  and  may 
commit  him  until  the  Judgment  is  satisfied, 
ajH  In  cases'  In  the  district  court. "  See, 
also,  sections  514,  51.5,517,  Crlm.  Prac.  Act. 
These  general  provisions  as  to  costs  are 
confined  to  "cases  ot  conviction  under  tlie 
provisions  of  this  chapter,"  which  applies 
to  cases  commenced  in  the  justice  court. 
We  do  not  find  any  such  general  provision 
applying  to  all  cases  of  conviction  in  the 
district  court,  requiring  the  costs  to  be 
made  part  of  the  penalty.  It  follows  that 
In  cases  originally  commenced  in  the  dis- 
trict courts,  where  the  statute  does  not 
nialie  the  costs  part  ot  the  punishment  tor 
the  crime  of  which  the  party  Is  convicted, 
there  Is  no  provision  ot  statute  authoriz- 
ing Imprisonment  tor  non-payment  of 
costs.  There  is  provision,  however,  for 
enforcing  the  Judgment  torcosts  as  in  civil 
actions.  Section  410,  Crlm.  Prac.  Act. 
The  statute  frequently  In  defining  crimes 
and  punishments  provides  that  persons 
convicted  thereof  shall  be  fined  or  impris- 
oned, or  both,"  with  costs  of  prosecution," 
or  " together  with  costs  of  prosecution," 
as  in  the  cases  provided  tor  in  sections  65, 
147,  148,  179,  262,  265,  and  others  of  Crim. 
Prac.  Act.  In  such  cases,  the  costs  are 
made  part  of  the  fine  or  punishment,  to 
be  enforced  In  the  same  manner  as  the  fine 
under  the  provisions  of  section  368,  Crim. 
Laws.  In  the  case  at  bar,  the  crime  of 
which  defendant  was  convicted  is  not  de- 
clared by  statute  punishable  by  fine  and 
costs;  hence  there  is  no  law  authorizing 
imprisonment  In  that  case  for  non-pay- 
ment ot  costs  alone. 

We  win  now  proceed  to  consider  and  de- 
termine the  matter  assigned  as  error  by 
the  defendant  as  appellant.  It  appears 
from  the  defendant's  bill  ot  exceptions 
that  the  Indictment  upon  which  defendant 
was  convicted,  as  above  stated,  charged 
him  with  the  crime  ot  assault  upon  one 
"John  Maze,"  with  Intent  to  commit  mur- 
der. On  his  arraignment,  the  defendant 
entered  a  plea  of  "not  guilty,"  and  of 
"former  acquittal  of  the  offense  charged." 
Upon  the  trial  defendant  offered  in  evi- 
dence a  former  indictment  charging  him 
with  an  assault  upon  one  "John  Moys," 
with  Intent  to  commit  murder,  and  with 
this  former  indictment  defendant  offered 
in  evidence  the  Journal  ot  the  court  show- 
ing the  trial  thereon,  and  that  on  such 
trial  defendant,  by  his  counsel,  moved  the 
court  "to dismiss  the  action  on  account  of 
variance  between  the  proof  and  thecharge 
in  the  indictment;  which,  being  fully  heard 
and  considered  by  the  court,  was  sus- 
tained, whereupon  the  court  Instructed 
the  jury  to  find  the  defendant  not  guilty ; " 
that  the  Jury  returned  Its  verdict  accord- 
ingly, and  the  court  further  ordered  that 
the  defendant  beheld  and  admitted  to  bail 
In  the  sum  of  $1,000,  to  await  the  action 
ot  the  next  grand  jury.    The  record  fur- 
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ther  Bbows  that  in  connection  with  the 
evidence  ao  offered  by  defendant  "it  was 
agreed  between  the  counBel  for  the  state 
and  for  the  defendant  that  the  offense 
charged  in  the  Indictment  cnder  which  the 
defendant  Is  now  on  trial  and  the  former 
indictment  are  one  and  the  same  offense; 
that  the  defendant  was  acquitted  on  the 
former  trial  for  the  reason  that  there  was 
a  variance  between  the  proof  and  ihe  in- 
dictment, in  this:  that  in  the  indictment 
the  party  injured  was  described  ao'John 
Moys.'and  the  proof  shows  thatthe  party 
Injured  was  'John  Maze,'  and  that  on  ac- 
count of  such  variance  the  court  instructed 
the  jury  to  acquit  the  defendant," — which 
evidence  and  said  admissions  were  offered 
"for  the  purpose  of  showing  former  ac- 
quittal, as  set  up  in  the  defendant's  plea." 
Objection  was  made  by  the  attorney  for 
the  state  to  the  admission  of  such  proffered 
evidence,  "for  tlie  reason  that  the  same 
was  irrelevant,  immaterial,  and  did  not 
show  a  former  acquittal,  and  for  the  rea- 
son that  defendant  had  been  formerly  ac- 
quitted upon  a  material  variance  between 
the  indictment  and  the  proof,  and  that 
the  facts  set  forth  In  the  proffered  v>roof  do 
not  constitute  an  acquittal."  The  court 
sustained  this  objection,  and  refused  to 
allow  such  proffered  evidence  to  be  sub- 
mitted to  the  jury ;  to  which  ruling  defend- 
ant, by  counsel,  excepted,  and  on  this  ap- 
peal assigns  such  ruling  as  error. 

Counsel  for  defendant  now  insists  that 
the  misnomer  in  describing  the  person  as- 
saulted, as  alleged  In  the  first  indictment, 
was  an  immaterial  variance,  and  that,  if 
such  variance  was  immaterial,  tiie  acquit- 
tal on  the  former  indictment  Is  a  bar  to 
conviction  on  the  indictment  in  this  action 
for  assault  on  John  Mace.  The  statute 
provides,  (section  223,  Crlm.  Prac.  Act:) 
"If  the  defendant  is  formally  acquitted  on 
the  ground  of  a  variance  between  the  in- 
dictment and  the  proof,  or  npon  an  objec- 
tion to  the  form  or  substance  of  the  In- 
dictment, it  shall  not  be  deemed  an  acquit- 
tal of  the  same  offense. "  It  has  been  held 
in  a  great  number  of  cases  that  where  the 
evidence  shows  a  substantial  mistake  or 
misnomer  (not  merely  a  slight  variation  in 
spelling,  where  the  same  sound  is  pre- 
served) in  describing  or  attempting  to  de 
ecrilie  in  the  indictment  the  party  Injured, 
or  whose  property  is  Injured  or  stolen,  is 
fatal  to  the  prosecution,  and  sufHcient 
cause  to  discharge  the  prisoner  on  that 
Iirosecution.  Modem  decisions  seem  to 
be  qnite  ununimous  on  this  general  propo- 
sition. Lynes  v.  State,  5  Port.  (Ala.)  236; 
Donnel  v.  IJ.  S.,  1  Morris,  (Iowa,)  141; 
Parchman  v.  State,  2  Tex.  App.  228;  Mor- 
gan V.  State,  34  Tex.  677;  People  v.  Allen, 
61  Cal.  140;  People  v.  Hughes,  41  Cal.  284; 
People  V.  McNealy,  17  C'al.  833.  Taking  the 
general  proposition  above  laid  down,  to- 
gether with  the  doctrine  of  idem  sonana, 
we  have  a  reasonable  guide  by  which  to 
determine  the  question  in  the  case  under 
consideration.  Moreover,  we  have  many 
particular  examples  to  which  the  courts 
nave  applied  these  general  doctrines. 
"Modern  decisions  make  no  distinction  be- 
tween a  misnomer  of  the  surname  and  the 
Christian  name, "  says  Justice  Collier  in 
Lynes  v.  State,  supra.    In  the  case  at  bar 


the  trial  court  held  that  the  difference  be- 
tween the  two  names  involved  a  material 
variation,  not  only  in  the  spelling  of  the 
surnames,  Moys  and  Maze,  but  that  these 
names  are  not  alike  in  sound,  and  the  vari- 
ance was  material.  This  ruling  is  abun- 
dantly supported  by  authorities,  and  we 
find  no  error  In  It.  In  this  connection 
Cfjunsel  for  defendant  cites  section  189, 
Crim.  Prac.  Act,  which  provides  asfollows: 
"When  an  offense  involves  Ihe  commis- 
sion, or  an  attempt  to  commit,  a  private 
Injury,  and  is  described  with  sufficient  cer- 
tainty in  other  respects  to  identify  the  act, 
an  erroneous  allegation  as  to  the  pereoa 
injured  or  Intended  to  be  injured  shall  not 
be  deemed  material. "  An  examination  of 
the  indictment  in  the  case  at  bar  reveals 
the  fact  that  the  offense  is  not  described 
with  sufficient  certainty  to  identify  the 
act,  if  the  name  of  the  party  assaulted  be 
disregarded  or  deemed  immaterial.  Judg- 
ment affirmed. 

Blake,  C.  J.,  and  De  Witt,  J,,  concur. 


SCHETTER  V.  SOUTHERN  OR.  ImP.  Co. 

(Supreme  Court  of  Oregon.    Haj  1,  1890.) 

COSTRACT  FOB  LxyDS— BOXA  PlD«  PVKCHASBR — 

Officehs  oy  Corporations— Duties. 

1.  A  person  who  has  taken  a  contract  in  writ- 
ing for  lands,  but  who  has  paid  nothing  theroon,and 
has  taken  no  deed  for  the  same,  is  not  a  bona  fide 
purchaser  for  value. 

2.  A  director  of  a  corporation  who  contracts 
with  another  director  of  the  same  corporation  con- 
cerning the  company's  property,  who  was  also 
business  manager,  with  certain  enumerated  and 
limited  powers,  is  chargeable  with  notice  of  any 
defect  in  the  manager's  power  to  make  said  con- 
tract. 

8.  A  director  of  a  corporation  acts  in  a  trust 
capacity  towards  all  the  stockholders  of  the  cor- 
poration, and  in  respect  to  all  of  its  pi'operty.  A 
trustee  cannot  so  deal  with  trust  property  as  to 
make  profit  for  himself.  His  duties  as  trustee  re- 
quire him  to  so  manage  and  couduothis  trust  as 
to  realize  whatever  profits  may  accrue  in  the 
course  of  the  business  for  the  benefit  of  the  cestui 
que  trust.  This  he  could  nstdo  if  he  were  per- 
mitted to  acquire  the  trust  property  for  himself. 

4.  The  plaintiff  claims  to  have  had  a  contract 
for  the  purchase  of  certain  lots,  and  agreed  in  writ- 
ing to  sell  one  of  said  lots  to  the  lodge  of  Odd-Fel- 
lows in  the  town,  and  placed  the  lodge  in  posses- 
sion, and  covenanted  to  protect  such  possession. 
The  lodge  then  placed  on  said  lots  lasting  and  val- 
uable improvements.  Held,  thatthe  plaintiff  could 
not  recover  the  value  of  said  improvements  placed 
on  said  lots  by  the  lodge. 
(SyHabus  by  the  Court.) 

Appeal  from  circuit  court,  Coos  county ; 
B.  S.  Bean,  Judge. 

This  suit  comes  into  this  court  on  appeal 
from  a  decree  in  favor  of  the  respondent 
and  against  the  appellant.  The  litigation 
commenced  on  the  Ist  day  of  September, 
1888.  On  that  day  the  detendant  In  this 
suit  commenced  an  action  of  ejectment 
against  Arago  Lodge  No.  28  of  the  Inde- 
pendent Order  of  Odd-Fellows,  W.  C. 
Phillips,  Ole  Eveu8on,and  the  respondent, 
Frederick  Schetter,  to  i"ecover  the  posses- 
sion of  lots  6  and  7,  In  block  14,  In  the  town 
of  Empire  City,  Coos  county.  Or.  The 
respondent  filed  his  answer  In  said  action 
at  law,  and  at  the  same  time  filed  a  cross- 
bill under  section  881,  Hill's  Code,  claiming 
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tbat  he  was  entitled  to  relief  arising  out 
of  facts  requiring  the  interposition  of  a 
court  of  equity,  and  material  for  Ills  de- 
fense. Upon  the  trial  the  court  found  the 
general  equities  to  be  with  the  appellant, 
—found  it  to  be  the  owner  in  fee  of  the 
property  in  controversy,  and  that  it  was 
entitled  to  the  possession  of  the  same  upon 
paying  to  the  plaintiff  the  sum  of  money 
thereinafter  specified;  the  same  being  the 
reasonable  value  of  the  permanent  im- 
provements made  upon  said  premises  by 
the  plaintiff,  less  the  reasonable  rental 
value  thereof.  The  next  paragraph  of  the 
decree  is  as  follows :  "  And  it  is  further  or- 
dered, adjudged,  and  decreed  by  the  court 
tbat,  within  sixty  days  from  and  after 
the  date  of  this  decree,  the  defendant  here- 
in shall  pay  in  to  the  clerk  of  this  court, 
for  the  use  and  benefit  of  the  plaintiff  here- 
in, the  sum  of  nine  hundred  and  sixty- 
nine  dollars,  less  the  defendant'scosts  and 
disbursements  in  this  suit,  and  the  costs 
and  disbursements  in  said  action  to  recov- 
er said  real  property,  and  that  the  same 
be  paid  to  the  plaintiff  by  the  clerk  on  de- 
mand. "  Otherparts  of  the  decree  provide 
for  the  defendant's  being  placed  in  posses- 
sion of  the  property  in  controversy  on  cer- 
tain conditions. 

The  facts  upon  which  the  plaintiff  based 
bis  right  to  equitable  relief,  so  far  as  may 
be  necessary  to  a  proper  understanding  of 
the  question  involved,  may  be  briefly 
summarized  from  the  complaint:  That 
about  November,  1883,  the  Southern  Ore- 
gon Improvement  Company  was  a  private 
corporation  organized  under  the  laws  of 
the  state  of  Oregon,  and  doing  business 
at  Empire  City ;  that  the  Boston  Safe-De- 
posit &  Trust  Company  was  also  a  private 
corporation,  organized  under  the  laws  of 
the  state  of  Massachusetts  and  did  busi- 
ness in  the  state  of  Massachusetts  and  in 
the  state  of  Oregon  ;  that  about  themonth 
of  May,  18S5,  the  said  Southern  Oregon 
Improvement  Company  was  the  owner  in 
fee  of  the  two  lots  in  controversy,  and  at 
said  time  the  Boston  Safe-Deposit  &  Trust 
Company  was  the  owner  and  holder  of  a 
mortgage  lien  upon  a  large  amount  of 
real  property,  including  the  two  lots  in 
contro  verey,  in  order  to  secure  tlie  pay- 
ment of  certain  mortgage  bonds  then  and 
thereafter  to  be  issued  by  said  improve- 
ment company,  not  to  exceed  $2,000,000. 
The  respondent  claims  that  In  the  month 
of  May,  1885,  the  said  improvement  com- 
pany sold  thesaid  lots  6  and  7  to  him,  and 
did  agree  to  cause  the  same  to  be  released 
from  said  mortgage  in  consideration  that 
respondent  would  convey,  and  cause  to  be 
conveyed,  to  It,  his  own  and  the  interest 
of  others  in  certain  tide-lands  containing 
about  .ItiT.ea  acres.  In  the  year  1887  the 
Boston  Safe-Deposit  &  Trust  Company 
foreclosed  said  mortgage,  and  all  of  the 
land  described  in  said  mortgage,  including 
the  lots  in  controversy,  was  sold  under 
said  decree  to  William  W.  Crapo  and  Will- 
iam J.  Rotch.  But  the  respondent  was 
not  a  party  to  said  suit,  and  In  December. 
1887,  the  said  Crapo  &  Rotch  conveyed  all 
of  said  property  to  the  appellant;  and 
it  is  alleged  that  the  appellant  holds  the 
legal  title  to  said  lots  for  the  respondent. 
The  respondent  alleges  that  he  has  been 


in  possession  of  said  lota  ever  since  May, 
1885,  and  has  placed  lasting  Improvements 
thereon  to  the  value  ol  J2,000 ;  that  the 
improvement  company  and  each  and  all  of 
its  successors  in  interest,  have  neglected 
to  convey  said  lots  to  the  plaintiff,  al- 
though he  has  frequently  demanded  a  con- 
veyance, and  at  the  same  time  he  ex- 
pressed his  readiness  to  comply  with  the 
terms  of  said  agreement  on  his  part,  and 
that  said  trust  company  neglected  to  re- 
lease its  lien.  This  is  a  very  brief  epitome 
of  the  complaint,  the  material  part  of 
which  is  denied  by  the  answer.  It  appears 
from  the  answer  that  the  business  of  said 
Improvement  company  was  such  as  to 
authorize  a  minority  of  its  directors  to 
reside  out  of  this  state;  that  its  board  of 
directors  consisted  of  seven  members, 
thiee  of  whom  resided  in  the  state  of 
Massachusetts,  and  that  by  its  by-laws 
three  directors  constituted  a  quorum  to 
do  business;  that  its  capital  stock  was 
$4,000,000,  and  was  mainly  owned  by  per- 
sons residing  in  Massachusetts  and  con- 
tiguous eastern  states;  that  each  of  the 
four  directors  in  Oregon  owned  one  share 
of  said  stock,  and  no  more ;  that  the  plain- 
tiff was  a  director  of  said  improvement 
company  from  and  after  the  2Gth  day  of 
June,  1884,  until  said  corporation  ceased 
to  do  business;  that  in  November,  1884, 
one  Metcalf  was  elected  a  director  of  said 
corporation,  and  continued  to  act  as  such 
until  November  28,  1885,  at  w^hich  time 
he  ceased  to  be  a  director ;  that,  during 
the  time  Metcalf  was  director,  he  was  also 
general  manager  of  its  business  in  Coos 
county,  Or.,  and  that  his  powers  were  lim- 
ited to  certain  enumerated  things,  and  did 
not  extend  to  any  dealings  in  respect  to, 
or  include  any  power  over,  the  real  prop- 
erty of  the  company,  yet  the  said  respond- 
ent, with  knowledge  of  the  premises,  took 
from  said  Metcalf  this  writing:  "Empire 
City,  Or.,  June  24, 1885.  Sold  this  day  to 
Fi-ed  Schetter,  for  twenty-five  hundred 
dollars,  (f 2,500,)  the  property  lying  be- 
tween Getty's  stable  and  Jarvls'  saloon 
or  corner,  being  100  feet  square,  payable 
in  four  months,  or  as  soon  after  as  ap- 
proved shall  be  tendered;  and,  on  failure 
of  payment,  then  said  F.  Schetter  agrees 
to  pay  Southern  Oregon  Improvement 
Co.  one  hundred  and  twenty-five  dollars 
as  forfeit.  (Lots  G  and  7,  block  14.)  W. 
T.  Metcai.f,  Gen.  Mge.  Fked  ScnETTEK." 
That,  by  the  rules  of  the  company,  none 
of  its  lands  could  be  disposed  of  without 
the  consent  of  the  directors  residing  in 
Massachusetts,  and  all  offers  to  pui-chase 
same  were  to  be  submitted  to  them,  and  If 
they  approved  the  same  the  matter  was 
brought  before  the  board  of  directors,  and 
an  order  made  by  the  board  directing  a 
conveyance,  but,  if  the  Massachusetts  di- 
rectors did  not  approve  the  same,  the  mat- 
ter dropped ;  that  at  no  meeting  of  the 
board  of  directors  was  said  matter  of  the 
sale  of  said  lots  by  the  company,  or  the 
Ijurchase  of  the  tide-lands  by  it,  ever 
brought  before  said  board.  And  it  Is  al- 
leged the  lots  were  worth  $5,000,  and  the 
tide-lands,  $750.  The  facts  on  both  sides 
are  pleaded  at  very  great  length.  Any 
other  facts  deemed  of  importance  will  be 
stated  in  the  opinion. 
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S.  H.  Hazard,  for  appellant.  Wm.  H. 
Solmes,  for  respondent. 

Strahan,  J,,  {after  statfriff  the  facts  as 
above.)  Upon  the  argument  of  this  cause 
in  this  court  the  respondent's  counsel  did 
not  claim  that  he  had  made  such  a  case  as 
entitled  him  to  a  specific  performance  of 
the  alleged  contract  with  Southern  Ore- 
Eon  Improvement  Company.  The  most 
that  he  claims  \u  to  be  reimbursed  for  his 
alleged  improvements.  What  is  said  in 
this  opinion  will  therefore  be  devoted  to 
the  consldoration  of  that  subject. 

In  Bright  v.  Boyd,  2  Story,  607,  Judge 
Stort  lajd  down  the  rule  which  the  plain- 
tiff seeks  to  Invoke  in  this  case,  and  which 
met  the  approval  of  this  court  in  Hatcher 
V.  Briggs,  6  Or.  31.  In  the  former  case  the 
learned  Justice  said:  "I  wish,  in  coming 
to  this  conclusion,  to  be  distinctly  under- 
stood as  atfirmiug  and  maintaining  the 
broad  doctrine,  as  a  doctrine  of  equity, 
that,  so  far  as  an  innocent  purchaser  for  a 
valuable  consideration,  without  notice  of 
any  infirmity  in  his  title,  has,  by  his  im- 
provements and  meliorations,  added  to 
the  permanent  value  of  the  estate,  he  is  en- 
titled to  a  full  remuneration,  and  that 
such  increase  of  value  Is  a  lien  and  charge 
on  the  estate,  which  the  absolute  owner  Is 
bound  to  discharge,  before  he  is  to  be  re- 
stored to  his  original  rights  in  the  land. " 
Applying  the  doctrine  of  this  case,  and 
the  many  subsequent  cases  which  have  fol- 
lowed it,  to  the  facts  of  the  plaintiff's  case, 
he  is  entitled  to  no  relief.  In  tlie  first 
place,  the  plaintiff  is  not  a  boon  Ade  pur- 
chaser for  value  of  said  lots.  Ue  has  paid 
nothing  thereon.  He  obtained  no  deed, 
and  he  is  chargeable  with  notice  of  every 
defect  in  Metoalf's  authority.  This  court 
has  so  recently  and  so  often  stated  the  req- 
uisites of  a  bona  fide  purcliascr  of  lands, 
within  the  equity  rule,  that  it  would  be 
simply  superfluous  to  restate  them.  It 
suffices  to  say  the  plaintiff  was  not  such 
purchaser. 

If  he  bad  paid  value,  and  taken  a  deed, 
he  must  fail  for  another  reason.  He  was 
one  of  the  directors  of  the  Houthern  Ore- 
gon Improvement  Company  and  was  there- 
fore chargeable  with  notice  of  the  extent 
of  Metculf's  powers  as  manager.  He  knew 
that  Metcalf  had  no  authority  to  sell  the 
company's  land.  Ue  knew  also  that,  be- 
fore any  contract  in  relation  to  the  sale  of 
any  of  these  lands  could  bind  the  com- 
I)any,  it  must  first  receive  the  indorse- 
mentor  approval  of  the  three  non-resident 
directors,  and  this  more  particularly  and 
especially  when  the  company  was  dealing 
with  one  having  knowledge  of  s'lch  regu- 
lation. 

And  finally,  being  a  director  «.  l  the  com- 
pany, he  was  acting  in  a  trust  capacity 
towards  all  the  Htockhf)lders  of  the  cor- 
poration, and  in  respect  to  all  of  its  prop- 
erty. The  rules  of  equity  applicable  to  the 
dealings  by  a  trusteis  with  trust  property 
are,  therefore,  to  be  applied  to  this  trans- 
action. Equity  would  not  permit  the 
plaintiff  to  deal  with  this  property  so  as 
to  make  a  profit  for  himself.  His  duty  as 
trustee  required  him  to  exert  his  best  judg- 
ment in  handling  this,  as  well  as  all  other 
proi>erty  of  the  company,  so  as  to  make 


the  best  profit  possible  for  the  stockhold- 
ers. This  he  could  not  do  if  he  was  trying 
to  acquire  the  company's  property  for 
himself.  One  privilege  which  is  always  ac- 
corded to  the  cestui  que  trust  in  such  case 
is  to  rescind  the  contract,  in  a  reasonable 
time,  by  restoring  what  had  been  paid 
thereon.  In  this  case,  as  nothing  had 
been  paid,  no  question  as  to  the  terms 
could  arise. 

One  other  objection  I  think  equallyfatal 
to  the  plaintiff's  recovery :  The  lot  upon 
which  the  Improvements  were  placed  was 
bargained  by  the  plaintiffs  to  the  Odd- 
Fellows  lodge  named  as  defendant  in  the 
original  action,  and  the  plaintiff  covenant- 
ed with  the  lodge  to  protect  its  possession. 
The  evidence  shows  that  it  was  the  lodge 
which  placed  the  Improvements  on  the 
lot  for  which  the  plaintiff  seeks  to  recover, 
and  not  the  plaintiff, ;  and  he  seems  to 
proceed  on  the  assumption  that,  because 
he  covenanted  to  protect  the  lodge's  pos- 
session, therefore  he  has  succeeded  to 
its  rights,  whatever  they  may  be,  in  re- 
spect to  the  Improvements  placed  on  the 
lot  by  it.  No  authority  is -cited  to  sup- 
port this  contention,  and  kt  is  believed 
that  none  has  gone  so  far. 

I  have  not  thought  it  necessary  to  cite 
authorities  for  what  has  been  said  in  dis- 
posing of  the  main  points  in  this  ease,  for 
the  reason  the  propositions  stated  are  ele- 
mentary and  incontrovertible.  So  much 
of  the  decree  appealed  from  as  is  specified 
in  the  notice  of  appeal  must  therefore  be 
reversed,  and  the  plaintiff's  cross-bill  be 
dismissed. 


Knoff  V,  PuGET  Sound  Co-Op.  Colony. 
(Supreme  Cowrt  of  WaaMngton.    Jan.  29,  1890.) 

JUSTIOBS  OV  THE  PbAOB  — JUIUBDICTION — AHSND- 
M£NT. 

1.  In  an  action  against  a  corporation,  before 
a  justice  of  the  peace,  defendant,  on  showing  that 
Us  chief  oiBce  is  in  another  county,  is  prlinn  facie 
entitled  to  a  dismissal  of  the  suit,  under  Code 
Wash.  T.  §  1780,  (justice's  practice  act,)  providing 
that  an  action  may  be  dismissed  without  prejudice 
where  it  appears  that  it  is  brought  in  the  wrong 
county. 

2.  Under  that  section,  an  objection  to  the  juris- 
diction taken  and  saved  at  the  trial  is  available  oa 
appeal,  though  defendant  afterwards  pleads  to  the 
merits. 

8.  It  Is  not  error  for  the  district  court  on  ap- 
peal to  refuse  to  allow  an  amendment  of  the  return 
in  aid  of  the  justice's  jurisdiction. 

Error  to  district  court.  King  county. 

Code  Wash.  T.  §  1780,  (justice's  practice 
act,)  provides  that  an  action  may  be  dis- 
missed without  prejudice  to  a  new  action 
"wlien  it  is  objected  at  the  trial,  and  ap- 
pears by  the  evidence,  that  the  action  is 
brought  in  the  wrong  county ;  but.  if  the 
objection  be  taken  and  overruled,  it  shall 
be  cause  only  of  reversal  or  appeal. " 

Richard  Osborue  and  Reed  &  Clark,  for 
plaintiff  in  error.  W.  S.  Dasb,  for  defend- 
ant in  error. 

HoYT,  J.  Plaintiff  filed  with  a  justice  of 
the  peace  for  Seattle  precinct.  King  coun- 
ty, a  complaint  as  follows :  "  The  plaintiff 
complains  and  alleges  that  the  defendant 
now  is,  and  was  at  all  times  herein  men- 
tioned, a  corporation  organized  and  exist- 
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ing  under  the  laws  of  Washlneton  Teni> 
tory ;  (2)  that  on  the  80th  day  of  Septem- 
ber, 18S7,  an  account  was  stated  between 
tbe  plaintiff  and  the  defendnnt,  and  on 
Bnch  a  atatenient  a  balance  ot  two  hun- 
dred twenty-four  and  95-100  doUara  was 
fonnd  due  to  the  plaintiff  from  the  defend- 
ant; (3)  that  the  defendant  agreeed  to 
pay  the  plaintiff  the  said  balance  of  two 
hundred  twenty-four  and  1(5-100  dollars: 
(4)  that  the  defendant  has  not  paid  the 
said  sura  ot  money,  wr  any  part  thereof, 
except  the  sum  of  fifty  dollars  paid  Octo- 
ber 3, 18S7," — concludinK  with  a  prayer  for 
judgment;  and  thereupon  said  justice  Is- 
sued a  notice,  and  delivered  the  same  to 
an  oflicer,  who  made  a  return  of  service 
thereof,  which  return,  tosetlier  with  the 
notice,  were  substantially  as  follows: 
"'To  Poget  Sound  Co-operative  Colony: 
You  are  hereby  notifled  to  be  and  appear 
at  my  ofBce,  in  Seattle,  King  county, 
Washinston  Territory,  on  the  IGth  day  of 
November,  1887,  at  the  hour  of  1  o'clock  p. 
M.,  to  answer  to  foregoing  complaint,  or 
Judgment  will  be  taken  against  you  as 
confessed, and  the  prayer  of  the  complaint 
granted.'  I  hereby  certify  that  I  received 
the  within  complaint  and  notice  this  8th 
day  ot  November,  A.  D.  1887,  and  on  the 
same  day  I  served  the  same  in  Seattle,  King 
county, W.T., by  delivering  into  the  hands 
of  George  Venable  Smith,  preHident  ot  the 
Puget  Sound  Co-operative"Colony,  a  copy 
certified  by  one  to  be  a  true  and  correct 
copy  ol  the  original  complaint  and  no- 
tice." On  the  return-day  of  said  notice 
the  defendant  appeared  specially,  and  ol)- 
Jcted  to  the  proceedings,  and  moved  the 
court  to  dismiss  the  suit  for  the  reason 
that  said  notice  and  the  return  thereof 
gave  the  court  no  Jurisdiction  ot  the  de- 
fendant, and  for  the  further  reason  that 
the  action  had  been  brought  in  the  wrong 
county,  and  in  support  of  the  latter  point 
filed  a  certified  copy  of  its  articles  of  incor- 
poration, and  the  affidavit  of  its  president, 
showing  that  its  principal  place  of  busi- 
ness was  not  in  King  county,  but  was  in 
the  county  of  Clallam.  The  Justice  denied 
the  motion,  and  proceeded  tn  trial,  and 
rendered  Judgment  against  the  defendant, 
which  thereupon  prosecuted  its  appeal  to 
the  district  court  and  there  renewed  the 
motion  which  had  been  denied  by  the  Jus- 
tice. The  court  granted  said  motion,  and 
reversed  the  Judgment  ot  the  lower  court, 
end  dismissed  the  suit,  to  which  action 
plaintiff  excepted,  and  assigned  error 
thereon,  and  here  seeks  a  reversal  thereof. 
We  do  not  decide  as  to  the  sutticlency  of 
the  notice  and  return  thereon,  above  set 
forth,  to  sustain  the  Judgment,  if  there 
had  been  no  appearance  by  the  corpora- 
tion, for,  even  if  it  was,  still  the  objection 
of  the  defendant,  and  its  showing  that  Its 
principal  place  of  business  was  in  Clullnm 
county,  established  prima  facie  the  fact 
that  "the  suit  had  been  brought  in  the 
wrong  county ;  and,  In  the  absence  of  any 
offer  to  amend  the  return  of  service,  or 
make  other  showing  to  aid  the  Jurisdic- 
tion of  tbe  Justice,  he  should  have  found 
that  the  case  was  within  tlie  provisions  ot 
the  third  subdivision  of  section  17S0  of  the 
Code,  and  should  have  granted  defendant's 
motion  to  dismiss. 


Plaintiff,  however,  cintms  that,  even  If 
tlie  above  position  is  true,  yet  as  the  de> 
fendant,  after  the  denial  of  its  motion,  an- 
swered the  complaint,  and  prosecuted  its 
appeal  from  a  Judgment  on  the  merits.  It 
waived  said  motion,  and  could  not  there- 
after take  advantage  tlicreof.  As  to  the 
effect  ot  an  answer  on  the  merits  upon  the 
right  to  assign  error  upon  rulings  prior  to 
such  answer  in  an  ordinary  case,  it  Is  not 
now  necessary  to  decide,  as  the  plain  in> 
tent  of  said  section  1780  is  to  allow  the 
defendant  to  take  advantage  on  appeal  of 
any  error  in  overruling  its  objection,  even 
after  a  trial  upon  the  merits.  Under  the 
provisions  of  said  section,  tlie  Judgment 
of  the  justice,  even  after  objection  well 
taken, is  not  void,  but  only  voidable;  ond, 
if  thedefendant  could  have  no  relief  on  af>- 
peal.  It  would  be  without  remedy.  The 
action  of  the  Justice  upon  the  papers  be- 
fore hira  was  erroneous,  and  it  became  the 
duty  of  the  district  court  to  reverse  the 
judgment. 

When  the  cnnse  came  on  in  the  appellate 
court,  plaintiff,  evidently  seeing  the  force 
of  thedofendant's position  upon  the  record 
as  it  stood,  suggested,  by  artldavlt  of  the 
constable  who  made  service  of  theprocess, 
that  all  of  the  facts  connected  with  such 
service  did  not  appear  from  the  return 
thereof,  and  therefore  moved  that  said 
constable  be  allowed  to  file  an  amended 
return.  This  motion  was  denie<l,nnd  such 
denial  is  also  assigned  as  error.  We  think 
this  ruling  was  correct,  as  the  transcript 
from  the  lower  court  conld  not  be  thus 
aide<l.  It  is  true  that  courts  are  liberal  in 
allowing  amendments  necessary  to  sus- 
tain Judgments  rendered  therein,  but  this 
liberal  rule  does  not  apply  to  amendments 
in  one  court  to  proceedings  had  In  an- 
other; and  nearly  or  quite  all  of  the  large 
number  of  cases  which  the  diligence  of 
coimscl  for  plaintiff  hos  produced  will  be 
found  to  refer  to  the  amendments  of  pro- 
ceedings in  the  same  court.  But,  it  this 
was  not  so,  and  the  rule  was  as  contended 
for  by  plaintiff,  the  result  in  this  case 
would  be  the  same,  for  the  reason  that 
the  allowance  of  such  amendments  is  In 
the  sound  discretion  of  the  court,  and 
tliere  is  nothing  in  this  record  to  satiety 
us  that  such  discretion  has  been  abused. 
It  follows  that  the  district  court  commit- 
ted no  error,  and  that  the  judgment  there- 
in rendered  must  be  affirmed,  with  costs. 

Andgrs,  C.  J.,  and  Stiles,  Scott,  and 
DcNBAB,  JJ.,  concur. 

a  Wash.  St.  I) 

Kenyox  v.  Squire. 
(Supreme  Court  of  Washington.  Jan.  23,1800.) 
Rbmoval  op  Causes— "Federai,  Questiox." 
The  question  whether  a  pato&t  from  the 
United  States,  conveys  part  of  the  sea-shore  bo- 
low  hlzh-water  mark  in  front  of  the  land  con- 
veyed by  the  patent,  Is  a  "  federal  question, "  »u- 
thorizln^  the  removal  of  the  causo  from  the  state 
to  the  federal  court. 

Appeal  from  district  court, King  county. 

J.  UaiOner  Ktnyon,  prose.  Thos.  liurke 
and  mtruve,  liaioea  Jt  AIcMlckea,  for  d» 
fendants. 

Stiles,  J.  This  was  an  application  to 
transfer  the  cause  to  tbe  United  States  cir- 
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cult  court  for  the  dlstrtet  of  Waahington, 
tor  the  alleged  reason  that  it  was  a  cause 
pending  at  the  time  when  the  territory  of 
Washington  iMcame  the  state  of  Washing- 
ton, and  whereof  the  circuit  court  of  the 
Cnited  States  might  have  bad  Jurisdiction, 
ander  the  laws  of  the  United  States,  at  the 
time  of  tlie  commencement  of  the  action, 
bad  the  circuit  court  then  been  in  exist- 
ence. Such  a  cause  is  required  to  be  trans- 
ferred, upon  request,  by  section  28  of  the 
enabling  act.  Ordinarily,  the  time  for  a 
party  plaintiff  to  elect  whether  he  will 
commence  his  action  In  a  state  court  or  in 
a  federal  court  is  at  the  time  of  the  com- 
mencement, and  the  time  for  a  defendant 
to  demand  a  removal  of  the  action  from 
the  state  to  the  federal  court  is  at  the 
time  of  his  appearance  in  the  action.  In 
such  cases  the  complaint,  in  the  one  case, 
determines  whether  or  not  the  federal 
court  has  Jurisdiction;  and  in  the  other 
ease  the  proceeding's  nt  the  time  of  the  ap- 
plication for  removal  are  the  baHis  for  the 
allowance  or  denial  of  the  application. 
Judging  strictly  in  accordance  with  the 
rule  stated,  we  doubt  whether  this  cause 
would  have  been  removed  to  the  federal 
court  on  the  application  of  the  defendant 
below  Iiiid  Washington  been  a  state  when 
the  action  was  commenced,  upon  the  pro- 
ceedings as  they  appear  in  the  record  to 
have  existed  at  the  time  when  the  applica- 
tion would  have  had  to  be  made.  Nor  do 
we  think  that  the  complaint  presented  a 
state  of  facts  which  would  bavewarranteil 
the  circuit  court  in  taking  Jurisdl'-tlon  bad 
the  action  been  commenced  in  that  court. 
But  we  have  deemed  it  proper,  under  the 
circumstances,  that  we  should  go  further 
than  courts  would  ordinarily  be  required 
to  go, to  determine  the  question  of  remov- 
al, since  the  enabling  act  seems  to  Intend 
to  place  parties  in  the  position,  with  re- 
gard to  choosing  their  forum,  which  they 
have  had,  had  the  circuit  court  been  in  es- 
isteuce  at  the  date  of  the  commencement 
of  the  action,  or  of  the  appearance  of  the 
defendant  therein.  Therefore,  we  have 
looked  into  the  record  in  this  case,  and 
And  that  one  of  the  matters  in  diBpute  at 
the  hearing,  and  one  upon  which  much 
stress  was  laid  by  one  of  the  parties,  at 
leaKt.  was  whether  a  patent  of  the  United 
States,  which  conveyed  land  bordering 
upon  an  arm  of  the  sea,  and  wbicb  pur- 
ported to  convey  a  poi-tlon  of  the  sea- 
shore below  ordinary  high-water  mark  in 
front  of  the  laud  included  in  the  patent, 
actually  conveyed  to  the  patentee  any 
title  to  the  shore  below  high-water  mark. 
In  our  Judgment,  the  existence  of  this  ele- 
ment in  the  controversy  would  have  been 
sufHcient  to  raise  what  is  denominated  a 
"federal  question,"  and  would  have  given 
the  circuit  court  Jurisdiction,  had  the 
plaintiff  shown  it  in  his  complaint,  or  hud 
the  defendant  shown  it  in  the  proceedings 
to  remove.  It  was  not  an  element  neces- 
sary to  be  shown  by  the  plaintiff,  at  the 
time  be  commenced  his  action,  to  establish 
a  cause  of  action ;  nor  was  it  neceKsary  to 
be  shown  by  the  defendant  to  meet  the  al- 
legations of  the  plaintiff,  or  to  assert  his 
own  right.  But  it  could  have  been  shown 
by  either  party, and,  being  shown,  the  cir- 
cuit court  would  have  liad  Jurisdiction. 
The  files,  records,  and  proceedings  in  the  j 


cause  will  be  transferred  to  the  United 
States  clrcnltcourt  for  thedistrlctof  Wash- 
ington. 

Anobbs,  C.  J„  and  Scott  and  Hott,  JJ., 
concur.  Ddnbar,  J.,  did  not  sit  upon  th« 
bearing  of  the  application. 

~~"~"  (1  Walk.  St  12) 

KaiTTOH  T.  Squma  et  at 

{Suprrme  Court  ctf  WashinaUm.    Jan.,  189a) 
Appeal  from  district  court,  King  county. 
J.  Oardner  Kenyon,  pro  •«.    Thos.  BxirKe  and 
Struve,  Haines  A  McMicktn,  for  defendants. 

Stilbs,  J.  For  the  reasons  assigned  tn  the  case 
of  Eenyon  v.  Sqaire,  ante,  28,  the  files,  records, 
and  proceedings  in  this  cause  will  be  transferred 
to  the  United  States  circuit  court  for  the  distrlot 
of  Washington. 

AjrosBs,  C.  J.,  and  Soon  and  Hott,  JJ.,  concur 
DcNBAR,  J.,  did  not  ait  upon  the  hearing  of  theap 
plication. 

'^~~  a  Wash.  St.  11) 

KiXT05  T.  Knifs  et  oL 

(Supreme  Court  of  WasMngton.    Jan.,  1890.) 
Appeal  from  district  court,  Kiag  county. 
J.  Gardner  Kenyan,  pro  te.    Tho$.  Durke  and 
C.  H.  Hunjord,  for  defendants. 

Btilbs,  J.  For  reasons  assigned  in  the  case  of 
Kenyon  v.  S<^uire,  ante.  28,  the  flies,  records,  and 
proceedings  in  this  cause  will  be  transferred  to 
the  United  States  ciroult  court  for  the  district  of 
Washington. 

AvDEsa,  C.  J.,  and  Scott  and  Hott,  JJ.,  concur. 
Dunbar,  J„  not  sitting  upon  the  hearing  of  the  ap- 
plication. 

~~~~  (1  Wash.  St  16) 

OOWER  V.  GOWKB. 

(Supreme  Court  of  WaihinuUm.    Jan.  S3,  1890.) 

JCDOMKNT— VACATtSO — ArPRAI.ADLB  OrDBK. 

An  order  vacstlDg  a  judgment  made  under 
Code  Wash,  i  iK),  extending  the  time  within  which 
the  court  or  judge  may  grant  relief  from  the  effects 
of  a  judgment  to  five  months  after  the  term,  is  not 
a  final  order,  and  not  appealable. 

Appeal  from  district  court,  Pierce  coun- 
ty. 

CH.Hantord,  for  appellant.  Campbell  A 
Powell,  Carroll  &  Coiner,  and  Mitchell,  Asb- 
ton  &  Chapman,  for  appellee. 

Anders,  C.  J  Thecourt  below  rendered 
an  afUmmtire  decree  in  this  cause  In  favor 
of  appellant,  the  defendant  therein.  After 
the  term  of  the  district  court  atwhlch  said 
decree  was  entered,  but  within  Ave  months 
subsequent  to  its  adjournment,  the  plain- 
tiff, appellee  herein,  applied  to  the  court  In 
the  uuual  manner  to  vacate  suld  decree, 
which  was  accordingly  done.  From  this 
onlor  of  the  district  court,  defendant  ap- 
peals. Apfiellce  moves  to  dismiss  the  ap- 
peal for  the  reason  thattheorder  appealed 
from  was  not  a  final  judgment  or  decision, 
and  therefore  not  reviewable  in  this  court. 

In  the  case  of  Lillenthnl  v.  Wright,  23  Pac. 
Bep.  801,  (recently  decided  by  this  court,) 
we  held  that  an  order  of  the  district  court 
vacating  a  Judgment  at  the  same  term  at 
which  it  was  rendered  was  not  subject  to 
review  In  this  court;  and,  as  we  are  of 
the  opinion  that  section  100  of  the  Code 
extends  the  time  during  which  the  court 
or  Judi^e  may  grant  relief  from  the  eltecta 
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of  judgments  for  the  period  of  five  months 
after  the  adjournment  of  the  term  when 
rendered,  the  motion  must  be  governed  by 
that  opinion,  and  decided  accordingly.  It 
follows,  therefore,  that  the  motion  must 
be  sustained,  and  the  appeal  dismissed, 
and  it  is  so  ordered. 

Stiles,  Hoyt,  Dunbar,  and  Scott,  JJ., 
concur. 


U.MTED  StATKS  v.  ScHOW. 

(Supreme  Court  of  Utah.    April  12,  1890.) 
UNitAWFCL  Cohabitation- — Evidek'ce — Admis- 
sions. 
On  an  indictment  for  unlawful  cohabitation, 
defendant's  deliberate  admissions  that  he  commit- 
ted the  offense,  made  out  of  court,  and  proved  at 
the  trial  by  two  witnesses,  are  sufficient  to  sustain 
a  verdict  of  guilty. 

Appeal  Irom  district  court,  second  dis- 
trict ;  before  Justice  Anderson. 

Andrews  P.  Schow  was  indicted  for  un- 
lawful cohabitation.  He  was  convicted, 
and  appeals. 

Presley  Denny,  for  appellant.  (J.  S.  V&- 
rian,  tot  the  United  States. 

Blackburn,  J.  The  Judgment  in  this 
case  must  be  affirmed.  We  thinlc  the  evi- 
dence lully  supports  the  verdict  of  the  jury, 
and  we  find  no  error  in  the  instructions  of 
tiie  court,  or  In  any  of  the  proceedings  in 
the  case.  The  dcfendaut  was  convicted 
alone  on  the  proof  of  his  admissions  made 
out  of  court,  and  the  contention  ol  his 
counsel  is  that  such  prool  does  not  justify 
a  verdict  of  guilty.  It  is  true  that  this 
character  of  testimony  is  to  be  takeu  and 
considered  with  great  caution.  The  evi- 
dence shows  that  the  admissions  upon 
which  conviction  was  had  were  deliberate- 
ly and  Intelligently  made,  and  were  fully 
and  particularly  proved  by  two  Intelligent 
witnesses.  .<Vdmlssions  of  this  character 
are  of  great  weight,  and  most  satisfactory . 
1  Greenl.  Ev,  §  200.  The  judgment  is  af 
Armed. 

Zank,  C.  J.,  and  Henderson,  J.,  concur. 


Harvey  v.  Bvnkkb  Hill  &  Sullivan  Min- 

iSfl   &   CONXENTRATING  CO. 

(Supretne  Court  of  Idaho.  March  5,  1890.) 
Judome:«t  bt  Consent — Right  of  Affeaj. 
Where,  in  a  suit  before  a  justice  for  $1.50, 
being  above  the  amount  of  which  justices  have  ex- 
clusive original  jurisdiction,  all  the  allegations  of 
the  complaint  were  denied,  but,  to  expedite  an  ap- 
peal, defendant,  by  agreement  of  both  parties,  con- 
sented to  a^pro  formn  judgment"  against  him, 
"reserving  all  his  rights  under  an  appeal, "this 
consent  does  not  deprive  him  of  his  right  to  be 
lieard  in  the  circuit  court,  and  his  appeal  was  im- 
properly dismissed. 

Apiieal  from  circuit  court,  Shoshone 
count.v;  Logan,  Judge. 

William  U.  CIngett,  for  appellant.  Charles 
W.  O'Neil,  for  respondent. 

SwEKT,  J.  On  March  25,  1889,  plain- 
tiff filed  his  complaint  before  J.  S.  Lan- 
uuiSHE,  a  justice  of  the  peace  In  and  for 
Wardncr precinct.  Shoshone  county,  Idaho 
territory,  in  which  he  alleged  that  the  de- 


fendant was  indebted  to  him  In  the  sum 
of  f  l.")0  for  professional  services  renderetl 
at  defendant's  instance  and  request.  On 
that  day  a  summons  was  Issued,  and  was 
returned  on  the  29t)i  of  the  same  month. 
On  the  29th,  also,  defendant  appeared  and 
filed  its  answer,  denying  each  and  every 
allegation  contained  In  plaintiff's  com- 
plaint. At  the  same  time  defendant  con- 
sented to  what  is  termed  in  this  writteu 
consent  the  entering  of  a  pro  forma  judg- 
ment, and  judgment  was  thereupon  en- 
tered for  plaintiff.  The  paper  under  which 
the  judgment  was  entered  is  as  follows: 
"This  case  having  been  called  lor  trial,  the 
defendant  consents  that  judgment  may  be 
entered  pro  forma  In  favor  of  plaintilf  an<l 
against  defendant,  as  prayed  for  in  the 
complaint  herein,  reserving  all  of  its  rights 
under  an  appeal  from  said  judgment. 
William  H.Clagett,  Attorney  for  Defend- 
ant. "  Immediately  alter  the  rendition  of 
judgment,  to-wit,  on  the  said  29th  day  ol 
March,  1889,  defendant  filed  Its  notice  of 
appeal,  together  with  the  undertaking 
thereon,  and  the  said  appeal  was  perfected 
by  defendant's  causing  a  transcript  of  the 
docket  of  said  Justice  to  be  verified  and 
forwarded  totheclerk  of  the  district  court. 
The  cause  came  on  for  trial  in  the  district 
court,  whereupon  plaintiff  moved  that  the 
appeal  be  dismissed.  The  motion  was 
granted  by  the  district  court  on  the  ground 
that,  inasmuch  as  there  had  been  no  trial 
In  the  lower  court  upon  questions  of  fact, 
and  that,  as  no  statement  had  been  made, 
there  was  nothing  to  try.  The  court,  in 
dismissing  the  case,  used  the  following 
language:  "As  before  stated,  the  case  can- 
not be  tried  in  this  court  for  the  first  time. 
There  must  have  been  an  actual  trial  be- 
fore the  justice  before  that  can  be  done 
here.  Manifestly,  this  case  can  only  be  af- 
firmed or  reversed  by  this  court,  or  the  ap- 
peal dismissed.  The  appeal  must  be  dis- 
missed, lor  the  reason  that  there  are  no 
issues  presented  to  this  court  which  can 
be  tried." 

We  do  not  understand  why  the  issues 
were  not  clearly  presented  in  the  district 
court.  The  complaint  was  there,  alleging 
the  debt.  The  answer  was  there,  denying 
It.  The  issues  were  as  fully  presented  in 
the  district  court  as  they  could  be  present- 
ed after  a  trial  had  In  the  justice's  court. 
No  trial  in  the  justice's  court  would  have 
presented  Ihe  issues  any  differently  from 
the  manner  in  which  they  were  presented 
at  that  time.  We  take  it  that  this  objec- 
tion Is  not  a  valid  one. 

The  next  inquiry  suggested  Is  far  more 
serious  in  its  character.  It  Is  this:  May 
the  defendant  consent  to  a  Judgment  In  the 
justice's  court,  and  then  appeal  from  the 
judgment  to  which  he  has  consented?  It 
the  amount  were  SflOO,  or  less,  the  defend- 
ant would  unquestionably  be  bound  by 
the  judgment  to  which  he  consented,  uti- 
less  a  new  bearing  were  granted  In  the 
justice's  court  for  cause  shown;  and  we 
doubt  it  his  declaration  that  he  consented 
only  to  a  pro  forma  judgment  would  save 
him.  We  do  not  think  the  appeal  could 
be  saved  by  declining  to  enter  into  a  trial 
before  the  justice  involving  an  amount  con  • 
fined  to  the  original  jurisdiction  of  the 
lower  court.    Counsel  fordefendunt  treats 
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his  written  consent  to  the  entry  ot  said 
Judgment  as  a.  stipulation,  and  cites 
Mecham  ▼.  McKay,  37  Cal.  159,  as  an  au- 
thority in  support  of  his  position.  Alter 
stating  that  the  court  lias  repeatedly  re- 
fused  to  review  l&dgments  and  orders  en- 
tered by  consent,  the  court  discuss  the 
question  further,  and  say :  "  We  are  not 
Inclined  to  retract  or  modify  this  proposi* 
tlon,  but  it  is  to  be  limited  to  cases  where- 
in It  does  not  appear  from  the  record  that 
tlie  consent  was  given  only  pro  forma,  to 
facilitate  the  appeal,  and  with  the  under- 
standing on  both  sides  that  the  party  did 
not  thereby  intend  to  abandon  bis  right 
to  be  lieard  on  the  appeal  in  opposition  to 
the  judgment.  *  •  •  If  it  appears  from 
the  record  that  it  was  intended  by  the  par- 
ties to  be  only  a  pro  forma,  judgment  or 
order  entered,  by  consent,  for  the  mere 
purpose  of  hastening  an  appeal,  and  with 
no  intention  to  waive  an  exception  there- 
to, it  would  be  a  somewhat  rigid  rule  to 
give  the  stipulation  a  conclusive  effect  nit 
contemplated  by  the  parties.  •  •  •  The 
stipulation  in  this  case,  on  which  the  order 
denying  a  new  trial  is  entered,  is  not  free 
fromduubt;  but,  talcing  it  altogether, and 
construing  it  as  a  'whole,  in  connection  with 
the  other  facts  disclosed  in  the  record,  we 
conclude  it  was  intended  by  the  parties 
that  the  motion  for  a  new  trial  should  be 
denied  pro  forma,  only  to  hasten  the  ap- 
peal." But  the  plaintiff  contends  that  this 
paper  is  in  no  sense  a  stipulation.  Talcen 
alone,  it  could  not  be  considered  as  such. 
But  the  amount  involved  was  and  is  with- 
in t^e  original  Jurisdiction  of  thedlHtrict 
court.  Both  parties  were  before  the  jus- 
tice. An  answer  had  been  filed  denying 
the  Indebtedness,  and  on  the  same  day  tlie 
notice  of  appeal  was  given,  the  undertak- 
ing filed,  and  the  transcript  promptly  for- 
warded to  the  district  court.  Counsel  for 
defendant  contends  that  after  said  answer 
was  filed  it  was  agreed  between  counsel 
for  plaintiff  and  defendant  that  this  judg- 
ment should  be  entered,  and  that  defend- 
ant should  forthwith  appeal  the  case. 
Counsel  for  defendant  further  insists  that 
this  agreement  was  reached  between  the 
parties  by  reason  of  the  fact  that  it  was 
then  and  there  understood  that  neither 
party  would  accept  the  judgment  of  the 
Jastlce's  court  as  final,  and  that,  no  mat- 
ter which  way  it  might  he  decided,  the  ap- 
peal would  follow;  and  that  therefore 
they  would  save  costs  and  trouble  by  sim- 
plyconsenting  to  the  proformn  judgment, 
(whatever  that  may  mean,)  and  the  ap- 
peal should  go  forward.  Tlie  counsel  who 
represented  plaintiff  and  respondent  in 
this  court  did  not  appear  in  the  justice's 
court,  nor  in  the  court  below  ;  hence  makes 
no  denial  of  all  these  assertionH  made  by 
counsel  for  defendant,  except  that  the  pa- 
per in  itself  is  not  a  stipulation,  and  that, 
therefore,  the  rule  just  quoted  from  Me- 
cham y.  McKay  does  not  apply. 

Taking  all  the  facts  together,  we  are  in- 
clined to  believe  that  the  agreement  was 
fairly  made.  The  defendant  was  there 
ready  to  try  its  case.  So  wna  the  plaintiff. 
They  agreed  that  the  Judgment  rendered 
by  tiie  justice,  no  matter  which  way  it 
went,  would  be  forthwith  appealed  from  by 
the  losing  side.    There  can  be  no  question 


but  that  defendant  wonld  hare  tried  tho 
case  then  and  there  had  not  such  an  under 
standing  been  arrived  at.  As  shown  by 
the  record,  also, no  evidence  was  taken  by 
the  Justice;  and  he  gave  Judgment  for  the 
plaintiff  without  requiring  a  syllable  of  ev- 
idence, and  in  the  face  of  a  denial  averring 
that  defendant  was  not  indebted  to  plain- 
tiff in  any  sum  whatever.  This  simply 
tends  to  show  that  the  justice  also  under- 
stood the  real  stipulation  between  the  par- 
ties, and  that  immediately  upon  its  von- 
summation  the  Judgment  was  entered  in 
accordance  therewith.  It  would,  of  course, 
be  an  absurdity  to  say  that  the  defendant 
intended  to  consent  to  a  bonn  tide  Judg- 
ment, in  the  face  of  the  peculiar  written 
consent  given,  and  in  the  face  ot  the  an- 
swer, filed  at  the  same  lime,  denying  that 
the  plaintiff  was  entitled  to  the  Judgment. 
We  do  not  understand  thai  the  court  be- 
low entertained  any  such  view  of  tlie  case. 
The  court  below  simply  intimated  that 
the  case  should  go  bacic  for  trial  in  the 
Justice's  court.  That  means  simply  that 
the  parties  should  introduce  their  evidence 
in  the  Justice's  court,  and  then  appeal 
again  to  the  district  court,  where  they 
would  occupy  precisely  the  same  position 
In  which  they  found  themselves  when  they 
were  dismissed  in  the  first  instance;  for 
even  had  evidence  been  introduced,  they 
would  still  go  to  trial  de  novo  in  the  dis- 
trict court  on  the  pleadings  as  they  now 
stand,  and  as  they  have  stood  from  the 
beginning.  As  before  stated,  if  it  were 
not  a  case  in  which  the  jurisdiction  of  the- 
district  court  were  concurrent  with  the  ju- 
risdiction of  the  justice's  court,  an  appeal 
of  the  kind  would  not  be  allowed,  for  the 
reason  that,  unless  the  amount  exceed' 
¥100,  the  intention  of  the  statute  is  that 
the  higher  court  shall  not  tie  burdened 
with  the  consideration  of  the  case  until, 
after  a  trial,  the  party  appeals  as  pre- 
scribed by  law. 

Defendant  cites  Brick  v.  Brick,  (Mich.)  31 
N.W.  Rep. 907.  Thelanguageof  thecourtin 
that  case  is  as  follows:  "It  appears  from 
the  printed  record  that  the  decree  below 
was  entered,  by  the  consent  of  defendant, 
by  his  solicitor.  Such  a  decree  is  binding 
upon  the  parties  unless  impeached  forfraud 
or  mistake,  and  no  such  claim  is  advanced 
on  this  appeal. "  The  facts  already  stated 
show  most  conclusively  that,  to  say  the 
least,  if  the  consent  entered  in  the  justice's 
court  resulted  in  a  Judgment  from  which 
no  appeal  could  be  legally  hnd,  a  mistake 
was  made.  This  view  urged  by  the  defend- 
ant is  not  seriously  denied.  Counsel  for 
respondent  cites  Campbell  v.  Randolph,  13 
III.  314.  The  Illlniois  statute  provides  that 
"appeals  from  judgments  of  jiiBtices  of  the 
peace  to  the  circuit  court  shall  he  granted 
in  all  cases  except  on  judgments  confessed. " 
Hev.  St.  1845,  c.  59,  § 58.  Theentry  in  thecase 
discussed  was  as  follows  "This  day  be- 
ing set  for  trial,  and  the  parties  appeared, 
and  the  defendant  filed  his  set-off.  But,  no 
proof  being  before  the  court,  and  the  de- 
fendant by  ills  counsel  admit  ting  the  plain- 
tiff's account,  judgment  is  therefore  ren- 
dered in  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $17.20  princi- 
pal and  interest,  and  costs  of  suit."  The 
court  held  this  not  to  be  a  judgment  by 
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confession.  Under  our  statute  a  judgment 
by  confession  may  be  made,  but  section 
5061  contains  the  following  requirements: 
"It  must  be  made,  signed  by  the  defend- 
ant, and  verified  by  his  oath  to  the  follow- 
ing effect:  (1)  It  must  authorize  the  en- 
try of  judgment  for  a  specified  sum;  (2)  if 
it  be  for  money  due  or  to  become  due,  it 
must  state  concisely  tlie facta  out  of  which 
it  arose,  and  show  that  th»  sum  confessed 
therefor  Isjustly  due  or  to  becomedue;  (3) 
If  it  be  for  the  purpose  of  securiD^;  the 
plaintiff  against  a  contingent  liability,  it 
must  state  concisely  the  facts  constitut- 
ing the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the 
sauiB. "  It  is  unnecessary  to  say  that  the 
judgment  in  this  case  was  not,  under  this 
statute,  a  judgment  by  confession;  nor 
was  it  a  judgment  by  default,  because  the 
defendant  wae.  in  court  with  an  answer 
denying  the  allegations  contained  in  the 
complaint.  We  think  there  can  be  no 
question  of  the  agreement  between  the 
parties  as  to  what  should  he  done  lu  the 
premises;  nor  do  we  think  It  possible  for 
the  judgment  to  stand,  having  been  ren- 
dered, without  eyidence,  notwithstanding 
defendant's  answer  denying  the  averment 
set  forth  in  the  complaint.  Curtis  v.  Su- 
perior Court,  63  Cal.  435. 

We  will  not  pass  this  case  without  ex- 
pressing our  disapproval  of  proceeding  in 
this  manner;  for  it,  at  best,  Incumbers  the 
practice  with  proceedings  ot  a  doubtful 
chartwter,  and  throws  into  the  court 
many  perplexing  questions  involving  both 
time  and  expense.  The  judgment  is  re- 
versed, and  a  trial  order^  in  the  district 
court. 

Beattt  C.  J.,  and  Bebrt,  J.,  concur. 


People  v.  McLean     (No.  20,<t29.) 
{Bvpretne  Court  of  California.  June  11,  1890.) 

ABSON — CORBOBOBATINO  BVIDKNCE — INSTBUC- 
TIOWS. 

1.  A  witness  testified  that  be  set  fire  to  a  house 
by  defendant's  direction,  and  in  his  presence.  No 
probable  natural  cause  was  shown  for  the  fire. 
The  house  stood  on  public  land  claimed  by  both  de- 
fendant and  the  owner  of  the  house,  and  there  had 
l>een  several  quarrels  about  It,  In  one  of  which  de- 
fendant was  severely  handled.  Defendant  made 
t^ontradictory  statements  as  to  his  whereabouts  the 
night  of  the  Are,  and  there  was  evidence  tending 
to  show  that  he  tried  to  got  his  accomplice  to  leave 
the  country.  Held,  the  corroborating  evidence 
was  sufficient,  under  Pen.  Code  Cat  J  1111,  to  sus- 
tain the  verdict  of  guilty  of  arson  in  the  second  de- 
gree. 

3.  Where  a  motion  to  strike  out  Irrelevant  evi- 
dence was  temporarily  denied  upon  the  district  at- 
torney's assurance  that  he  would  produce  connect- 
ing evidence,  and  was  granted  upon  his  failure  to 
do  so,  there  was  no  error. 

8.  Defendant  cannot  complain  of  an  omission 
to  caution  the  jury  as  to  this  proceeding,  when  he 
did  not  ask  for  such  caution. 

4.  By  Pen.  Code  Cal.  S  1093,  subd.  8,  it  is  made 
illegal  to  charge  the  jury  concerning  matters  of 
fact;  but  where  the  court,  during  the  charge,  ad- 
dressed itself  to  the  attorneys,  and,  as  justifying 
the  charge,  stated  that  in  its  opinion  the  evidence 
tended  to  prove  certain  facta,  there  was  no  error. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  conr*-,  Santa  Clara 
county;  F.  E.  Spe.ncer,  Judge. 


T.  H.  Lame,  for  appellant.  Atty.  Cfen, 
Oeo.  A.  Johnson,  D.  W.  Burchard,  and  C. 
L.  Witten,  for  the  People. 

Hayke  C.  The  defendant  was  convicted 
of  arson  in  the  second  degree,  and  appeals 
from  the  judgment  and  Sxaa  an  order  de- 
nying a  new  trial 

1.  It  is  contended  that  there  was  not 
sufficient  evidence  to  support  the  verdict. 
There   was,  however,  the  direct  evidence 
ot  a  person  who  says  that  he  set  fire  to 
the  house  by  the  direction  of  the  defend- 
ant, and  in  his  presence.    It  is  urged, how- 
ever, that  this  was  the  testimony  ot  an  ac- 
complice, and  that  there  was  no  sufficient 
corroboration.    See     Pen.    Code,    §    1111. 
There  is  no  doubt  that  the  cabin  was  de- 
stroyed by  Are,  and  no  probable  natural 
cause  ot  the  fire  was  shown  by  the  evi- 
dence.   The  question  is  whether  the  de- 
fendant had  a  guilty  connection  with  it. 
The  circumstances  to  corroborate  the  ac- 
complice upon  this  question  are  as  fol- 
lows:   In  the  first  place,  there  was  a  dlffl- 
culty  between  the  defendant  and  the  own- 
er of  the  cabin,  concerning  the  Innd  upon 
which   It  stood.     This  land   was  public 
land,  and  each  party  claimed  to  have  tak- 
en such  proceedings  as  entitled  <hlm  to  it. 
Some  angry  Interviews  took  place  between 
them,  and  on  one  occasion  the  defendant 
was  quite  roughly  handled  by  one  ot  the 
workmen  of  the  owner  of  the  cabin.    In 
the  next  place,  the  defendant  made  con- 
tradictory    statements     concerning    his 
whereabouts    on    the   night   ot  the  fire. 
And,  Anally,  there  is  evidence  tending  to 
show  that  he  took  measures  to  get  the  ac- 
complice to  leave  that  part  of  the  coun- 
try, and  wrote  to  his  mother  to  "keep 
Bill  out  of  the  way  tor  a  whilo,  till  the 
trouble  blows  over,"  although  the  letter 
did   not  state  what    the    trouble    was. 
These  circumstances   constitute,    in    our 
opinion,  evidence  tending  to  show  the  de- 
fendant's guilty  connection  with  the  burn- 
ing ot  the  cabin,  which  is  the  material 
point  requiring  corroboration.    The  evi- 
dence Is  not  strong.    But,  although  more 
is  required  by  way  of  corroboration  than 
to   raise  a  mere  suspicion,  (see  People  v. 
Thompson,  50  Cal.  480,)  yet  the  corrobo- 
rating evidence  is  sufficient  if  it  of  itself 
tends  to  connect  the  defendant  with  the 
commission  ot  the  offense,  although  it  Is 
slight,  and   entitled,  when  standing  by  It- 
self, to  but  little  consideration,  (People  v. 
Mel  vane,  39  Cal.  616;  People  v.  Clongh,  73 
Cal.  351, 15  Pac.  Rep.  5.)    Judge  Spenckr, 
in  his  opinion   on  the  motion   for   new 
trial,  gave  a  careful  analysis  of  the  evi- 
dence, and  declared  that  he  was  "entirely 
satisfied  with  the  verdict;"   and   we  do 
not  think  that  it  can  be  disturbed  upon 
the  ground  mentioned. 

2.  During  the  trial  the  defendant  moved 
to  strike  out  certain  evidence.  The  court 
denied  the  motion  upon  the  statement  of 
the  district  attorne.v  that  he  would  show 
its  relevanc.v  by  other  evidence,  but  gave 
the  defendant  leave  to  renew  his  motion 
at  a  subsequent  stage  ot  the  trial.  The 
diHtrict  attorney  failed  to  introduce  th» 
other  evidence,  and  the  defendant  reiiewe* 
his  motion,  which  was  granted.  It  is  ar- 
gued that  the  court  ought  to  have  grant- 
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ed  the  motlun  In  tbe  first  isBtanoe,  and 
that,  V9hen  the  evidence  was  flnallystrick- 
en  out,  a  caution  concerning  it  should 
have  been  given  to  the  Jury.  But  it  is 
usual,  and  quite  proper,  for  a  court  to  ac- 
cept the  statement  of  a  reputable  counsel 
as  to  what  he  will  show,  and  upon  tbe 
faith  of  such  statement  to  temporarily  re- 
fusetostiike  out  evidence  that  has  been  in- 
troduced, or  to  admit  evidence  offered; 
and.  It  the  defendant  had  desired  any  cau- 
tion to  be  given  to  the  Jury,  he  should  have 
asked  for  it.  The  failure  of  a  court  to 
charge  on  any  point  asaally  proceeds 
from  inadvertence,  and  the  law  casts  np- 
on  the  parties  the  duty  of  calling  the 
Judge's  attention  to  the  matter  by  a  form- 
al request  for  an  instruction  In  relation 
to  it.  People  V.  Haun,  44  Cal.  96 ;  People 
V.  Rodundu,  Id.  541;  People  v.  Ah  Wee,  48 
Cal.  237;  People  v.  Collins,  Id.  277;  Cham- 
berlain v.  Vance,  61  Cal.  84;  WilllamB  ▼. 
Insurance  Co.,  54  Cal.  449. 

3.  At  tbe  close  of  the  case  for  tbe  prose- 
cution the  defendant  moved  tor  a  dis- 
charge upon  the  ground  that  the  evidence 
was  not  sufficient  to  go  to  the  Jury.  In 
ruling  upon  this  motion  the  court  stated 
certain  tacts  which,  in  its  opinion,  the  ev- 
idence tended  to  prove;  and  it  is  objected 
that  this  was  a  violation  of  the  provision 
that  thecourt  shall  not  charge  ajury  with 
respect  to  matters  of  fact.  But  the  lan- 
guage complained  of  was  not  addressed 
to  the  Jury, or  intended  for  their  guidance. 
It  was  merely  a  statement  to  counsel  of  the 
reasons  or  grounds  of  the  ruling.  And  it 
contained  no  reflection  upon  the  defendant, 
or  anything  which  was  not  called  for  by 
the  motion  made  by  him.  Under  these 
circumstances,  we  think  that  there  was  no 
error.  Reed  t.  Clark.  47  Cal.  200.  We 
therefore  ailvioe  that  the  Judgment  and 
order  appealed  from  be  affirmed. 

We  concur:  Belcher,  CO.;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
tbe  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 


M  Cal.  n  

People  v.  Ferry.    (No.  20,611.) 
{Supreme  Court  of  California.    May  8,  1890.) 
Cbuiinai.  Law— Reasonablb  Dodbt— Instkuo- 

TIONS. 

1.  An  instruction  to  tbe  jary,  After  defining 
'reasonable  doubt, "  and  declaring  that  their  opin- 
ion of  gniltof  theaocnsed  must  "approach  absolute 
conviction, "  concluded  as  follows :  "They  [certain 
crimes]  ought  to  be  pnnished  when  they  are  proved, 
gentlemen,  to  your  satisfaction;  and,  if  not  bo 
proved,  whatever  suspicion  there  may  be,  he  is  en- 
titled to  an  acquittal,  unless  you  seriously  believe 
him  guilty. "  Held,  that  the  language  is  doubtful 
and  uncertain,  and  authorized  the  inference  that 
the  jury  might  convict  it  they  believed  him  guilty, 
regardless  of  the  proof,  and  that  it  is  not  in  accord 
with  Pen.  Code,  i  1098  and  Code  Civil  Proc.  S  2061, 
Bubd.  5,  providing  that  tbe  evidence  shall  satisfy 
the  jury  of  the  guilt  of  the  defendant  beyond  a  rea- 
sonable doubt. 

2.  Where  the  assignment  of  error  in  charging 
the  jury  differs  from  the  charge  itself,  as  particu- 
larly set  forth  in  the  bill  of  exceptions,  the  latter 
will  ordinarily  oontroL 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  Mo- 
Shaftrr,  Judge. 

v.24h.oo.l— 8 


John  Plowmov,  ,  for  appellant  J.  D. 
Page,  Dist.  Atty.,  for  the  People. 

Thornton,  J.  The  d^endant  was  ac- 
cused by  information  of  the  crime  of  rob- 
bery, was  convicted,  and  prosecutes  this 
appeal  to  this  court  from  the  Judgment 
and  from  an  order  denying  bis  motion  for 
a  new  trial.  Several  questions  are  made 
on  tlie  charge,  among  others  this  portion: 
"  You  must  be  satisfied  beyond  a  reason- 
able doubt.  What  a  reasonable  doubt  ia 
depends  upon  definition.  It  must  be  such 
a  doubt  aa  nearly  approaches  conviction, 
—I  mean,  the  opinion  of  his  guilt  must 
nearly  approach  what  is  called  'absolute 
conviction.'  It  must  approach  it  nearly; 
but,  If  it  satisfies  you  to  that  extent  so 
that  you  can  settle  back  upon  the  consid- 
eration of  the  man's  guilt,  and  believe  the 
guilt,  and,  under  a  rational  examination  ot 
the  testimony,  your  mind  recurs  back  to 
that  conclusion  that  he  is  guilty,  and  abides 
there,  that  is  sufficient  to  satisfy  you.  It 
is  not  necessary  for  me  to  comment  about 
tbe  value  of  this  testimony  or  that  testi- 
mony, nor  upon  the  fact  that  your  town 
is  infested  by  villains;  It  may  be  so,  it 
may  not  be  so,  so  far  as  we  know  here; 
nor  to  instruct  you  that  this  class  of  of- 
fenses ought  to  be  punished.  They  ought 
to  be  punished  when  they  are  proven,  gen- 
tlemen, to  your  entire  satisfaction ;  and, 
if  not  so  proved,  whatever  suspicion  there 
may  be,  he  is  entitled  to  an  acquittal,  un- 
less you  seriously  believe  he  Is  guilty. "  It 
is  provided  by  section  1096  ot  the  Penal 
Code  that  "a  defendant  in  a  criminal  ac- 
tion Is  presumed  to  be  innocent  until  tbe 
contrary  is  proved ;  and,  in  case  of  a  rea- 
sonable doubt  whether  his  guilt  Is  satis- 
factorily shown,  he  is  entitled  to  an  ac- 
quittal. "  By  section  2061,  CodeCivil  Proc, 
subd.  5,  it  is  provided  "that  in  civil  cases 
theafflrmativeof  tbeissuemust  be  proved; 
and,  when  the  evidence  is  contradictory, 
the  decision  must  be  made  accordingto  the 
preponderance  of  evidence;  that  in  crim- 
inal cases  guilt  mustbeestablisbed  beyond 
reasonable  doubt. " 

We  premise  what  we  have  to  say  on  this 
assignment  with  the  remark  that  we  con- 
sider the  sentence,  "  It  [referring  to  reason- 
able doubt]  must  be  such  doubt  as  nearly 
approaches  conviction,"  as  withdrawn 
from  the  charge  by  the  next  sentence, 
which  is,  "I  mean  the  opinion  of  his  guilt 
must  nearly  approach  what  Is  called  'ab- 
solute conviction."*  The  law  does  not 
Justify  a  jury  in  convicting  a  defendant  of 
a  felony  without  being  convinced  of  his 
guilt.  There  must  be  a  conviction  of  guilt 
before  there  can  be  a  conviction  of  defend- 
ant. It  is  not  sufficient  that  it  should  ap- 
proach conviction.  There  must  be  a  con- 
viction of  guilt  in  the  minds  ot  the  Jury  to 
Justify  a  verdict  affirming  guilt.  It  is  said 
In  the  charge  It  must  approach  "absolute 
conviction."  Is  there  any  difference  be- 
tween "conviction"  and  "absolute  convic- 
tion?" Do  they  mean  the  same  thing? 
The  word  "absolute"  came  originally  from 
the  Latin,  and  means  to  "loose  from." 
Webster  gives  many  meanings  to  the  word, 
as,  inter  alia,  "completed,  or  regarded 
as  complete;  finished;  perfect;  total;  as 
absolute  perfection;  absolute  beauty.   (3) 
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Freed  or  loosed  from  any  limitation  or 
condition;  uncontrolled;  unconditional. 
(3)  I'osltive;  clear;  certain."  (6)  "Uncon- 
ditioned ;  unrelated. "  We  think  there  Is  a 
difference,  and  that  absolute  conviction 
means  conviction  beyond  a  possibility  of 
doubt,  'n-hlch  the  law  does  not  require  a 
jury  to  attain  to  render  a  verdict  aualnst  a 
defendant.  Itissaldln  Peoplev.  Padilla,  42 
Cal.  540:  "The  truth  of  any  fact  which  Is  to 
be  pi'oven  by  evidence  cannot  be  established 
beyond  the  possibility  of  a  doubt,  and  yet 
the  jury  may  be  entirely  satisfied  of  its 
truth. "  Certainly,  if  it  can  or  cannot  b© 
established  beyond  the  possibility  of  a 
doubt,  it  need  not  be  so  established  In  or- 
der to  justify  a  verdict  of  Rullty  against  a  de- 
fendant. In  this  connection  may  be  noted 
the  remarks  on  the  Import  of  the  word 
"absolute"  in  People  v.  Davis,  64  Cal.  440, 
1  Pac.  Kep.  889,  in  which  case  it  wtis  held 
"that  absolute  moral  certainty  was  a 
greater  degree  of  certainty  than  moral  cer- 
tainty." In  People  v.  Strong,  30  Cal.  154, 
an  instruction  asked  by  defendant  on  the 
point  of  reasonable  doubt,  or  one  cognate, 
containing  the  words  "absolute  moral  cer- 
tainty," was  said  to  be  substantially  and 
almost  literally  In  the  language  of  the 
books  which  treat  of  the  subject,  referring 
to  Burrlll  on  Circumstantial  Evidence,  181, 
182.  and  to  1  Starkle,  Ev.  482,  483,  510.  In 
this  thecourt  probably  went  too  far;  but, 
as  the  instruction  whs  given  at  defend- 
ant's request,  it  furnished  no  ground  lor 
reversal.  In  Davis'  Case  it  was  asked  by 
defendant,  and  the  court  held  the  refusal 
proper  on  the  ground  above  stated. 

There  ivas  no  error,  then.  In  the  direc- 
tion to  the  jury  that  their  opinion  must 
approach  absolute  certainty;  that  is,  a 
conviction  so  perfect,  complete,  and  uncon- 
ditioned as  to  exclude  the  possibility  of  a 
doubt.  Now  we  cannot  say  but  that  the 
remainder  of  the  charge  on  this  point, 
taken  together,  down  to  and  including  the 
■words  "entire  satisfaction,"  presented  the 
law  fairly  to  the  jury.  Adverting,  now,  to 
the  last  clause  of  the  charge  on  this  point, 
that  Is  in  these  words,  "and  it  not  so 
proved,  whatever  suspicion  there  may  be, 
he  is  entitled  to  an  acquittal,  unless  you 
seriously  believe  he  Is  >jullty, "— this  must 
be  connected  with  what  precedes  it.  The 
Jury  had  just  been  told,  "They  [referring 
to  the  class  of  offenses  for  one  of  which  the 
defendant  was  on  trial]  ought  to  be  pun- 
ished when  they  are  proved,  gentlemen,  to 
your  entire  satisfaction. "  Then  follows 
the  last  clause.  The  jury  was  told.  In  ef- 
fect, that  the  guilt  of  the  accused  must  be 
proved  to  your  entire  satisfaction,  iinless 
you  seriously  believe  he  Is  guilty.  If  this 
means  that  the  jury  was  authorized  to 
convict  the  prisoner  on  evidence  which  did 
not  prove  his  guilt  to  their  entire  satisfac- 
tion, then  the  direction  is  nn  error.  If  it 
required  more  than  such  evidence.it  is  also 
an  error.  Can  it  be  affirmed  of  these  words 
that  the  latter  portion  did  not  require 
more  or  less  than  was  legally  requisite? 
The  word  "seriously"  in  its  connection  is 
at  least  of  doubtful  Import.  It  may  mean 
more  or  less  evidence  than  that  indicated 
by  the  words"  proved  to  your  entire  satis- 
faction." Take  the  word  "  seriously  "  in 
any  of  the  meanings  attributed  to  it  by 


lexicographers.  It  leaves  its  stgniflcaf.ion  in 
its  connection  here  ambiguous  and  doubt- 
ful. See  Webster's,  Stormouth's,  and  Im- 
perial Dictionaries.  How  would  a  jury 
construe  these  words?  Could  they  not 
justly  say:  "If  we  gravely  or  earnestly 
or  solemnly  believe  the  accused  guilty,  we 
can  so  adjudge  him,  although  he  is  not 
proved  guilty,— although  the  testimony 
does  not  establish  his  guilt  to  our  entire 
satisfaction?"  The  words  used,  in  our 
opinion,  may  be  justly  so  construed.  We 
are  therefore  of  opinion  that  the  qualify- 
ing clause  above  cited  sets  forth  to  the 
jury  a  criterion  too  doubtful  and  ancer- 
tain  for  them  to  act  on  in  passing  on  the 
liberty  of  the  citizen,  and  not  clearly  con- 
veying a  meaning  in  accord  with  the  rule 
laid  down  in  our  law,  that  the  evidence 
shall  satisfy  the  jury  of  the  guilt  of  the  de- 
fendant to  a  moral  certainty,  and  beyond 
a  reasonabledoubt.  We  are  satisfied  that 
the  instruction  in  the  record  thus  pointed 
out  Is  erroneous. 

The  last  assignment  of  error  relates  to  a 
portion  of  the  charge  which,  though  in 
our  judgment  just  on  the  verge  of  error, 
yet  should  not  be  held  erroneous.  The 
other  assignments  of  error  are  not  well 
taken.  Two  sentences  appear  in  the  as- 
signment of  this  error  at  the  end  of  what 
is  setforth  Init,  as  aportioD  of  this  charge 
of  the  court,  which  are  not  a  portion  of 
the  charge.  The  charge  is  given  verbatim 
in  an  antecedent  poi-tlon  of  the  bill  of  ex- 
ceptions. No  such  sentences  appear  in  the 
charge  as  it  is  thus  inserted.  In  consider- 
ing the  last  assignment  of  error  we  do  not 
consider  these  two  sentences.  We  are  not 
certified  that  the  jury  was  directed,  as 
stated  in  the  sentences  referred  to.  In 
fact,  the  proper  construction  of  the  bill  of 
exceptions  compels  this  course.  Although 
assignments  of  error  constitute  a  part  of 
the  bill,  and  the  whole  bill  is  authenticated 
by  the  signature  of  the  judge,  yet  it  would 
be  unfair  to  hold  that  these  words  In  the 
assignment  were  seen  by  him,  when  In 
that  portion  of  the  bill  where  the  charge 
appears  no  such  words  are  found.  It 
might  be  expected  that  the  judge  would 
examine  the  bill  to  see  that  the  charge 
was  correctly  given,  and,  finding  it  so, 
would  conclude  that  the  assignments  of 
error  were  In  accord  therewith.  A  judge 
would  rarely,  under  such  circumstances, 
examine  the  assigrnments  of  error  to  see 
if  they  accorded  with  his  charge.  As  a 
general  rule,  when  the  assignments  of  er- 
ror differ  from  the  charge  as  particularly 
set  forth  in  a  bill  of  exception.s,  the  charge 
as  set  forth  should  control. 

For  the  error  above  pointed  out  the 
judgment  is  reversed,  and  the  cause  re- 
manded, that  a  new  trial  may  be  had.  So 
ordered. 

Weconcur:  Beatty,C.  J. ;  McFahland, 
J. ;  Shakpstein,  J. ;  Fox,  J. 

I  concur  in  the  judgment:    Patebson,  J. 
.  M  CaL  Mi 

In  re  Keeney.    (No.  20,660.) 

(Supreme  Court  of  California.    June  7,  1890.) 

BimiAi/  Fbrmits— Validitt  of  Obdisasce. 

Order  No.  S2,163  of  the  board  of  supervisors 

of  the  city  and  county  of  San  Francisco  which  de- 
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dares  It  a  misdemeanor  for  the  healfb  officer  to  Is- 
sue burial  permits  on  certificates  of  death  signed 
by  midwives,  or  any  others  than  legally  qualifled 
physicians,  except  in  certain  cases,  when  they  may 
be  signed  by  the  coroner,  or  a  physician  author- 
ized by  him,  is  void  as  in  conflict  with  the  general 
law,  (Pol.  Code  Cal.  §  3025,)  providing  that  the 
health  oOlcer  may  issue  such  permits  on  certificates 
signed  by  a  physician,  midwife,  or  coroner. 

In  bank.  On  application  (or  habeas 
corpus. 

Curtis  n.  Liadley  and  Henry  Elckboff, 
for  petitioner.  Speacer  <&  McEneruey,  tor 
respondent. 

Fox,  J.  Petitioner,  who  is  health  officer 
of  the  city  and  county  ol  San  Francisco,  Is 
arrested  and  held  under  a  warrant  issued 
ont  of  the  police  court  of  said  city  and 
county,  upon  a  complaint  charing  hiui 
with  misdemeanor,  lor  that  he,  "  U8  such 
health  oflScer,  did  grant  and  issue  a  per- 
mit to  deposit  the  body  of  eald  Ah  Tin  In 
the  city  cemetery,  In  said  city  and  county 
of  San  Francisco,  and  to  inter  said  body 
In  said  city  and  county  without  requiring, 
receiving, or  obtaining  or  filing,  and  with- 
out the  issuance  of,  the  certificate  ol  the 
death  of  said  Ah  Tin,  signed  or  Issued  by 
an  attending  physician  or  by  the  coroner 
of  said  city  and  county  of  San  Francisco, 
or  by  a  physician  authorized  by  the  coro- 
ner to  grant  a  certificate  of  death,  thereby 
violating  the  provisions  of  order  No.  2,162 
of  the  board  ol  supervisors  of  the  city  and 
county  of  San  Francisco."  Order  No. 
2,162,  referred  to,  is  entitled  aa  an  order 
"regulating  the  g^rantlng  ol  certificates  ol 
death,  and  the  issuance  of  permits  for  in- 
terments." It  provides  that  no  person 
8ball  deposit  in  any  cemetery,  or  inter  in 
said  city  and  county,  any  human  body 
without  first  having  obtained  and  filed 
with  the  health  officer  a  certificate  ol 
death,  signed  by  a  legally  qualifled  attend- 
ing physician,  •  •  •  nor  without  hav- 
ing obtained  from  said  health  officer  a  per- 
mit to  deposit  or  Inter  said  human  body; 
that  if  there  be  no  attending  physician,  or 
he  be  absent,  such  certificate  may  be  Issued 
by  the  coroner,  or  by  a  physician  author- 
ized by  the  coroner  to  grant  such  certifl 
'^atcs;  that  in  case  of  death  In  maternity 
homes,  lylng-ln  hospitals,  or  other  oimllar 
institutions,  the  certificate  shall  be  Issued 
only  by  the  coroner,  or  a  physician  au- 
thorized by  him  to  grant  certificates  ol 
death ;  that  no  permit  to  deponlt  or  inter 
shall  be  granted  or  issued  by  the  health 
officer  until  he  shall  have  received  the  cer- 
tificate of  death  required  by  the  order ;  and 
that  any  violation  of  the  provisions  of  the 
order  shall  constitute  a  misdemeanor,  pun- 
ishable by  fine  ol  not  more  than  ?5U0,  or 
Dy  Imprisonment  not  more  than  six 
months,  or  by  both  such  fine  and  impris- 
onment. 

On  the  part  of  the  people  it  is  claimed 
that  the  passage  and  enforcement  of  such 
an  order  Is  fully  authorized  by  article  11, 
§  11,  of  the  constitution,  which  reads: 
"Any  county,  city,  town,  or  township 
may  make  and  enforce  within  Its  limits  all 
each  local,  police,  sanitary,  and  other  reg- 
ulations as  are  not  in  conflict  with  gen- 
eral laws."  Although  "cities  and  coun- 
ties" are  not  mentioned  in  this  section, 
this  and  all  other  provlsious  ot  the  conati- 
Cal.Rep.  23-26  P.— 2S 


tution,  not  Inconsistent  or  prohibited  to 
cities,  are  made  applicable  to  consolidated 
cities  and  counties  by  section  Tot  the  same 
article. 

On  the  part  of  the  petitioner  it  is  claimed 
that  the  provisions  of  this  order  are  In 
coufiict  with  the  provisions  of  sections 
8012.  8025,  and  3084  of  the  Political  Code, 
and  of  section  377  of  the  Penal  Code,  all  of 
which  are  general  laws,  and  that.  In  so  far 
as  the  provisions  ol  the  order  do  conflict 
with  these  general  laws,  they  are  unau- 
thorized and  void.  That  they  are  unau- 
thorized and  void,  if  such  conflict  exists, 
cannot  be  doubted.  All  these  sections  of 
the  Political  Code  are  found  In  title  7  of 
part  3.  That  title  is  in  relation  to  the 
"general  police  of  the  state. "  Chapter  2 
ol  the  title  relates  to  "prenervation  of  the 
public  health, "  and  article  !l  ol  that  chap- 
ter relates  to  "health  and  quarantine  reg- 
ulations lor  the  city  and  harbor  of  San 
Francisco."  This  article  consists  of  sec- 
tions 3004  to  and  including  3035.  Section 
3005  provides  for  a  board  of  health  for  the 
city  and  county  of  San  Francisco,  to  con- 
sist of  the  mayor  and  of  four  phyniclans, 
to  be  appointed  by  the  governor,  to  hold 
office  tor  five  years.  Section  3007  provides 
(or  the  appointment,  by  the  board,  of  a 
health  officer;  and  section  3008  makes  him 
the  executive  officer  of  the  health  depart- 
ment. Section 3012  reads  as  follows :  "The 
board  of  health  have  general  supervision 
of  all  matters  appertaining  to  the  sani- 
tary condition  of  the  city  and  county,  In- 
cluding the  city  and  county  hospital,  the 
county  ]all,  almshouse,  industrial  school, 
and  all  public  health  institutions  provided 
by  the  city  and  county  of  Sau  Francisco ; 
and  may  adopt  such  orders  and  regula- 
tions, and  appoint  or  discharge  such  med- 
ical attendants  and  employes,  as  to  them 
seems  best  to  promote  the  public  welfare; 
and  may  appoint  as  many  health  Inspect- 
ors as  tliey  deem  necessary  in  time  of  epi- 
demics. "  So  much  of  section  3025  as  needs 
to  be  considered  here  reads  as  follows: 
"No  person  shall  deposit  In  any  cemetery, 
or  Inter  in  the  city  and  county  of  San 
Francisco,  any  human  body,  without  first 
having  obtained  and  filed  with  the  health 
officer  a  certificate,  signed  by  a  physician 
or  midwife  or  a  coroner,  setting  forth,  as 
near  as  possible,  the  name,  age,  color,  sex, 
place  of  birth,  occupation,  date,  locality, 
and  the  cause  of  death  of  the  deceased,  and 
obtain  from  such  health  officer  a  permit; 
nor  shall  any  human  body  be  removed  or 
disinterred  without  the  permit  ol  the 
health  officer  or  by  order  ol  the  coroner. " 
It  Is  very  clear  that  by  this  article  the  leg- 
islature has  undertaken,  as  a  part  of  the 
provisions  ol  the  general  law  "relating  to 
the  public  health, "  and  through  a  local 
department  of  the  state  government,  to- 
wit,  a  board  of  health  for  the  city  and 
county  of  San  Francisco,  all  ol  the  mem- 
bers ol  which,  except  the  mayor  ol  the 
city  and  county,  are  appointed  by  the 
governor,  to  manage  and  control  certain 
— we  do  not  say  all,  but  certain— ol  the 
sanitary  regulations  ol  the  city  and  coun- 
ty, and  contiguous  harbor  of  San  Fran- 
cisco; and  by  section  3025  has  particularly 
undertaken  to  manage  and  control  the 
condition  and  terms  upon  which  permits 
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for  the  Interment  of  hnman  bodies  within 
said  city  and  county  may  be  Issued,  and 
by  whom.  So  much  of  section  3006  as  pre- 
scribes the  term  of  five  years  lor  the  offi- 
cers of  the  board  appointed  by  the  govern- 
or has  been  declared  to  be  unconstitu- 
tional, (People  V.  Perry,  79  Cal.  105,  ax  Pac. 
Rep.  423;)  but  It  was  expressly  held  that 
this  did  not  affect  the  validity  of  the  bal- 
ance of  the  act. 

It  fallows  that  any  order  or  ordinance, 
or  provision  of  any  order  or  ordinance,  of 
the  municipality,  which  conflicts  with  the 
provisions  of  this  general  law,  Is  prohibit- 
ed and  forbidden  to  the  municipality,  and  is 
unauUiorlzed,  and  void.  Is  there  a  con- 
flict between  the  provisions  of  this  order 
and  of  the  general  law?  We  think  so. 
The  order  .punishes  the  health  officer  as 
for  misdemeanor  If  he  Issues  a  burial  per- 
mit upon  the  certificate  of  any  person 
other  than  a  legally  qualified  attending 
physician,  except  that  if  there  was  no 
legally  qualified  attending  physician,  or  it 
there  was  such,  and  be  be  absent,  thus 
making  It  the  duty  of  the  health  officer  at 
his  peril  to  ascertain  and  determine  these 
facts  before  he  can  accept  any  other  cer- 
tificate, he  may  accept  the  certificate  of 
the  coroner,  or  of  a  physician  authorized 
by  the  coroner  in  writing  to  grant  such 
certificates :  and  with  the  one  further  ex- 
ception, that  if  the  death  occur  In  a  ma- 
ternity home,  lying-ln  hospital,  or  other 
similar  institution,  and  no  matter  wheth- 
er the  death  be  of  a  patient  or  of  a  serv- 
ant, a  stranger  who  has  happened  to 
call,  a  male  or  a  female,  he  must  ignore 
even  the"  legally  qualified  attending  physi. 
clan, "and  all  other  persons  licensed  by 
the  state  to  issue  certificates  of  death, 
and  issue  his  permit  only  on  the  certificate 
of  the  coroner,  or  of  a  physician  authorized 
by  that  officer  to  issue  such  certificates. 
Section  3025  in  express  terms  authorizes, 
and  by  necessary  implication  makes  it  his 
duty,  to  Issue  such  permit  upon  the  cer- 
tificate of  a  physician,  amidwife,  ora  cor- 
oner. He  has  no  right,  under  tlie  general 
law,  to  force  a  party  seeking  a  permit  to 
bunt  up  some  favorite  of  the  coroner  to 
get  such  a  certificate,  or  to  refuse  the  cer- 
tificate of  a  physician  or  a  midwife,  wheth- 
er such  physician  holds  the  license  of  the 
coroner  or  not.  The  order,  therefore, 
punishes  him  for  doing  what  the  general 
law  not  only  authorizes,  but  requires  him 
to  do.  It  is  no  answer  to  tMs  to  sav  that 
the  ob.iect  of  the  order  is  to  shut  out  the 
certificates  of  _  impostors  and  dishonest 
persons  practicing  as  physicians  and  mid- 
wives.  To  be  eligible  to  the  place,  the 
health  officer  must  himself  be  a  graduate 
of  a  medical  college  in  good  standing,  re- 
siding within  the  limits  of  the  city.  He  is 
the  executive  officer  of  an  Important  de- 
partment of  the  state  government,  bound 
to  know,  and  in  his  department  to  execute, 
the  law.  Under  the  law  no  person  is  enti- 
tled to  practice  medicine,  or  to  be  recognized 
by  the  officers  of  the  la  was  a  physician,  un- 
less licensed  as  such  by  the  state.  It  is  the 
duty  of  the  health  officer  to  know,  and  the 
law  presumes  that  he  does  know,  and 
that  he  acts  upon  that  knowledge,  wheth- 
er a  person  who  issues  a  death  certificate 
presented  to  him  is  a  physician  or  not. 


The  law  also  recognizes  the  fact  thatthere 
is  a  profession  ca  lied  "  m  Id  wif e, "  a  nd  Impos- 
es upon  midwlves  certain  duties,  both  as 
to  deaths  and  to  births.  Pol.  Code,  §§  8024, 
3075.  It  has  not  only  granted  to  them  the 
right  to  issue  death  certificates,  (section 
3035,)  but  It  compels  them  to  report  deaths 
to  the  health  officer  In  San  Francisco,  (sec- 
tion 3024,)  to  keep  a  registry  of  births  and 
deaths  occurring  in  their  practice,  (section 
3075,)  and  to  report  the  sameto  the  county 
recorder,  (section  3077.)  The  last  require- 
ment possibly  does  not  apply  in  San 
Francisco,  where  they  are  required  to 
make  such  report  to  the  health  officer, 
and  he  to  file  their  reports  in  the  office  of 
the  county  recorder.  If  ample  provisiou 
is  not  already  made  to  protect  the  public 
against  Imposters  in  that  profession,  no 
doubt  it  may  be  done  in  that  as  in  the 
other.  But  so  long  as  the  general  law 
recognizes  it  as  a  legitimate  profession  or 
calling,  and  authorizes  the  health  officer 
to  gront  burial  permits  on  midwives'  cer- 
tificates of  death,  be  cannotbe  punished  as 
for  a  crime  for  so  granting  them.  Section 
3084  of  the  Political  Code  is  a  part  of  chap- 
ter 3  of  title  7,  above  referred  to,— a  differ- 
ent chapter  from  that  to  which  the  article 
belongs  which  we  have  been  considering. 
That  chapter  relates  to  the  "  registry  of 
births,  marriages,  and  deaths."  and  gen- 
erally, as  to  its  provisions,  has  no  applica- 
tion to  the  city  and  county  of  San  Fran- 
cisco. It  is  claimed  on  the  part  of  the 
people  that  the  section  referred  to,  like 
the  balance  of  the  chapter,  has  no  applica- 
tion to  this  municipality.  Without  final- 
ly deciding  that  question,  for  we  do  not 
deem  it  necessary  to  decide  It  in  this  case, 
it  is  sufficient  to  say  that,  if  it  does  apply 
to  this  city  and  county,  tlie  order  is  in 
conflict  with  its  provisions,  equally  wlt!i 
those  of  section  3025.  Butitis  alsoclaimcd 
that  If  section  3084  does  not  apply  to  San 
Francisco,  then  there  is  no  law  for  punish- 
ing the  health  officer  for  Issuing  a  burial 
permit  withoutthe  propercertlflcate;  and 
an  ordinance  prescribing  a  punishment  for 
that  act  is  not  unauthorized.  This  con- 
tention is  'lased  upon  thefactthat  section 
377  of  the  Penal  Code,  cs  amended  in  1889, 
provides  a  punlshmeuc  only  for  violations 
of  the  provisions  of  chapter  3,  tit.  7,  of 
the  Political  Code,  and  that  section  3084 
Is  the  only  one  of  the  sections  with  which 
It  is  claimed  that  the  order  conflicts  which 
belongs  to  that  chapter.  It  is  true  that 
In  amending  the  section,  in  1889,  the  legis- 
lature has  so  changed  the  form  of  section 
377  of  the  Penal  Code  as  to  make  it  apply 
only  to  violations  of  the  provisions  of 
chapter  3  of  the  title  of  the  Political  Code 
referred  to.  But  we  cannot  concede  that 
his  change  has  left  the  state  without  a 
law  for  the  punishment  of  this  officer  for 
misfeasance  or  malfeasance  in  office.  (Jnder 
any  reasonable  construction  of  thegeneral 
law,  it  is  his  duty,  before  he  issues  his  per- 
mit, to  demand,  receive,  and  file  the  proper 
certificate  of  death  prescribed  by  the  stat- 
ute. Upon  its  receipt  it  is  equally  his  duty  to 
issue  the  permit.  For  a  violation  of  hie 
duty  In  either  of  those  respects,  he  is  liable 
to  be  proceeded  against  for  removal  from 
office  under  the  proper  statutes,  and  is 
punishable  (or  misdemeanor  under  section 
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878  ol  the  Penal  Code;  or,  to  the  absence  of 
that  section,  he  would  be  equally  punisha- 
ble under  section  176  of  the  same  Code. 

HoIdlnK.  as  we  do,  that  the  order,  in  so 
far  as  it  attempts  to  punish  thehealth  ofB- 
cer  for  granting  permits  upon  certificates 
authorized  by  general  law,  is  in  conflict 
with  the  general  law,  and  void,  it  follows 
that  the  complaint,  which  Is  based  on  the 
order  alone,  falls  to  state  facts  constitut- 
ing a  public  offense,  and  the  prisoner  must 
be  discharged.    So  ordered. 

We  concur:  McFarland,  J.;  Patee- 
Box,  J.;  Shakpstein,  J ;  Works,  J. 


81  Cal.  1"  

NonKiB  v.  Moody  et  a.1.    (No.  12,400.) 
(Supreme  CouH  of  California.    May  12, 1890.) 
Ejectment— Grants— CoKDiTioss — ^LiuiTiTiONS. 

1.  Plaintiff  in  ejectment  claimed  under  a  grant 
from  the  alcalde  of  a  pueblo,  dated  in  1tj47,  and  ez- 
pre^«d  to  bt)  on  condition  tbat  grantee  make  cer- 
tain improvements  within  a  year,  which  were 
never  made,  nor  did  he  ever  take  posseBslon.  Held, 
that  under  the  civil  law  in  force  prior  to  April  IS, 
1850,  the  grantwasabtolutely  forfeited  by  the  non- 
performance of  the  conditions. 

3.  Where  the  land  In  suit  was  coniirmed  to  the 
pneblo,  by  final  decree,  in  1866,  and  was  then  con- 
veyed to  defendant,  and  the  action  was  not  brought 
till  ItiSS,  one  year  after  patent  issued  by  the  United 
States  government,  it  is  barred,  under  Code  Civil 
Proc.  Cal.  1878,  }  818,  granting  five  years  in  which 
to  sue,  wliether  plaintiff  claims  under  Spanish  grant 
ornot. 

In  bank.  Appeal  from  superior  court, 
Santa (3ara  county ;  F.  E.  Spencek,  Judge. 

A.  L.  Rhodes  and  John  Reynolds,tor  ap- 
pellants.   T.  H.  Laiae,  for  respondent. 

Fox,  J.  Action  in  ejectment.  Judgment 
for  plaintiff,  from  which  defendants  ap- 
peal. There  are  two  controlling  points  In 
this  case,  upon  each  of  which,  we  think, 
the  court  below  erred  in  its  conclusion  of 
law.  The  material  facts,  as  found  by  the 
court  and  conceded  l)y  counsel,  are  these: 
The  land  in  controversy  is  a  lot  in  the  city 
of  San  Jos6,  found  and  conceded  to  be 
within  the  exteriorboundaries  of  the  lands 
finally  confirmed,  and  subsequently  patent- 
ed, to  said  city,  as  the  successor  of  the 
pueblo  of  San  Jos6  de  Guadaloupe.  The 
lot  is  50  VBms  square,  known  as  lot  3,  in 
block  1,  range  8,  and  was  granted  by  the 
alcalde  of  the  pueblo,  July  12, 1S47,  to  Leo 
Norris,  upon  the  express  condition  subse- 
quent, stated  in  the  grant,  "that  said  Leo 
Norris  will  fence  said  lots  with  a  redwood 
fence,  or  erect  a  dwelling-house  thereon, 
on  or  before  the  expiration  of  twelve 
months  from  date. "  On  the  24th  of  May, 
1882,  Leo  Norris  made  a  deed,  purporting 
to  convey  the  lot  to  William  H.  Norris, 
the  present  plaintiff.  Neither  the  said  Leo 
Norris,  nor  any  one  In  his  behalf,  or  claim- 
ing unfler  him,  ever  had  the  actual  posses- 
sion of  said  lot,  or  made  any  improvement 
thereon.  On  the  27th  of  October,  1857,  one 
Warren,  claiming  to  be  the  owner  of  the 
lot,  conveyed  the  same  to  Bansom  O. 
Moody,  who  immediately  went  into  pos- 
session, and  thereafter  continued  in  the 
open,  notorious,  actual,  exclusive,  and  ad- 
verse possession  of  the  same,  claiming  title 
thereto  In  fee  against  all  the  world,  and 
on  the  2d  day  of  October,  1866,  the  mayor 


and  common  council  of  the  city  of  San 
Jos6,  being  then  duly  authorized  by  law 
to  make  conveyances  of  lands  belonging 
to  the  city,  executed  and  delivered  to  said 
Moody  a  deed  of  "  remise,  release,  and  quit- 
claim," purporting  to  convey  said  lotto 
him  in  fee.  Said  Moody  and  his  succeasors 
in  Interest  have  ever  since  continued  in  the 
actual,  open,  notorious,  exclusive  posses- 
sion of  the  said  lot  as  before,  and  of  the 
whole  thereof,  claiming  title  thereto  in  fee 
against  the  whole  world,  and  paying  the 
taxes  thereon.  The  present  defendants  are 
the  successors  in  Interest  to  the  title  and 
possession  of  said  Moody. 

There  is  no  dispute  that  there  was  an 
entire  failure  to  perform  the  condition  sub- 
sequent, upon  which  the  grantto  Leo  Nor- 
ris wasmade.  Theflrst  question  is  whether 
the  breach  of  that  condition  subsequent, 
of  itself,  revested  the  title  In  the  pueblo,  or 
Its  successor,  so  as  to  enable  It  to  pass 
title  by  a  subsequent  grant,  without  de- 
nouncement under  the  civil  law,  or  office 
found  under  the  common  law.  Under  the 
common  law  it  may  be  conceded,  without 
argtiraent,  that  the  mere  breach  of  the  con- 
dition would  not  revest  the  title  so  as  to 
authorize  a  subsequent  grant,  without 
office  found.  But  this  grant  to  Norris 
was  made  under  the  civil  law,  July  12, 
1847.  That  civil  law  continued  to  be  "the 
law  of  the  case,"  that  is,  the  law  govern- 
ing this  grant  and  its  condition,  until 
April  13, 1850,— the  date  of  the  adoption 
of  the  common  law, — almost  two  years 
and  nine  mouths  after  the  date  of  the 
grant,  and  one  year  and  nine  months  after 
the  breach  of  the  condition  was  complete. 
In  the  early  history  of  this  state  this  court 
had  occasion  several  times  to  consider  this 
question  of  the  necessity  of  denouncement, 
in  order  to  revest  title  and  authorize  a  re- 
conveyance. One  of  the  cases  in  which 
that  question  was  discussed  was  Vander- 
sllcev.  Hanks,  3Cal.27.  That  was  a  case  of 
thegrantof  arancho  direct  from  the  Mexi- 
can government  to  the  grantee,— a  nat- 
ural person.  There  was  no  limitation  of 
time  within  which  the  condition  subse- 
quent was  to  be  performed.  The  court 
held,  and  very  properly,  that  a  reasonable 
time  must  be  allowed;  that  a  reasonable 
time  would  depend  upon  the  character  of 
the  grant  and  of  the  condition,  and  upon 
all  the  circumstances  of  the  case;  and,  ap- 
plying the  rule  laid  down  by  Blnckstone, 
(2  Bl.  Coram.  157,)  that  if  the  conditions 
after  the  grant  became  Impossible  by  the 
act  of  God,  or  the  act  of  the  feoffor  him- 
self, or  were  contrary  to  the  law,  or  re- 
pugnant to  the  nature  of  the  estate,  the 
condition  was  void,  and  the  estate  vested. 
It  was  further  held  that  as  in  that  case 
j  there  had  been  no  denouncement  by  the 
'  Mexican  government,  that  before  n  reason- 
able time  had  elapsed  within  which  to  per- 
form the  condition,  the  Mexican  govern- 
ment (the  feoffor)  had  become  embroiled 
in  a  war  with  the  United  States,  resulting 
in  the  conquest  of  the  country  by  the  lat- 
ter, rendering  it  no  longer  possible  to  per- 
form the  condition,  the  estate  had  vested, 
notwithstanding  thenon-performance.  In 
the  subsequentcase  of  Touchard  v.Toucli- 
ar(l,5Cal.  307,  the  court,  In  referring  to  the 
case  of  Vanderslice  v.  Hanks,  gave  as  a 
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further  reason  for  the  ruling  In  that  case 
that  by  express  decree  of  the  Mexican  gov- 
ernment, denouncement  was  the  mode  ol 
taking  advantage  of  the  non-performance 
of  subsequentcondltions  incases  of  grants 
made  by  the  government  Itself.  But  It 
further  held  that  as  to  grants  made  by 
municipal  corporations  they  must  be  con- 
strued intlie  same  manner  as  those  of  nat- 
ural persons,  and  that  as  a  private  nat- 
ural person  can  grant  lands  upon  condi- 
tions subsequent,  and  upon  their  non-per- 
formance resume  the  ownership,  a  munici- 
pal corporation  can  do  the  same.  But  it 
Is  claimed  by  respondent,  and  was  so  held 
by  the  coni-t  below,  in  an  opinion  filed  in 
the  case,  that  Touchard  v.  Touchard  has 
been  overruled,  and  is  no  longer  authority 
for  any  purpose.  This  contention  is  found- 
ed upon  the  declsloninthe  case  otHolliday 
▼.  West,  6  Cal.  52.'i.  That  case  discusses, 
but  does  not  in  terms,  nor  do  we  think  it 
does  in  legal  effect,  overrule,  Touchard  ▼. 
Touchard.  Referring  to  the  last-named 
case  the  court  said :  "  In  that  case  a  sub- 
sequent grant  of  a  lot  by  a  municipal  cor- 
poration was  held  valid  against  an  older 
grant  on  the  ground  of  the  non-perform- 
ance of  the  conditions  by  the  elder  gran- 
tee. The  only  question  made  there  in  fa- 
vor of  the  first  grant  was  that  the  Mexi- 
can law,  which  then  prevailed,  required 
the  proceeding  of  denouncement  before 
there  could  be  a  legal  forfeiture  of  the 
grant.  But  we  held  that  that  proceeding 
only  applied  to  grants  made  by  the  gov- 
ernment, and  was  totally  inapplicable  to 
the  contracts  of  private  individuals.  A 
denouncement  was  never  made  by  the 
grantor,  but  always  by  some  person  who 
desired  to  obtain  the  land  fur  himself. " 
The  fact  affirmed  and  emphasized  in  the 
quotation  just  made  is  important  to  be 
borne  in  mind  in  our  consideration  of  tills 
contention  of  respondent,  viz.,  that  the 
question  now  under  consideration  in  this 
case  was  the  direct  and  only  one  involved 
In  Touchard  v.  Touchard.  The  court  then 
proceeds  to  discuss  further  and  anew  the 
question  considered  in  the  former  case.  It 
says:  "The  respondents  insist,  and  so  it 
was  held  by  the  district  court,  that  in  or- 
der to  invalidate  the  first  gi-antthere  must 
have  been  a  re-entry  by  the  grantor,  or 
some  other  notorious  act,  in  order  to  sliow 
the  intention  by  the  grantor  to  forfeit  the 
grant  and  resume  the  estate  upon  the 
ground  ol  the  non-performance  of  the  con- 
ditions, and  that  the  subsequent  grant  is 
no  proof  of  such  intention.  This  position 
would  be  unassailable  if  we  were  at  liber- 
ty to  apply  the  principles  of  the  common 
law  to  this  case,  but  the  facts  ail  arose  be- 
fore the  adoption  of  the  common  law,  and 
must  be  governed  by  the  rules  of  the  civil 
law. "  And  after  some  discussion  of  the 
civil  law  it  says:  "We  discover  no  rule 
whatever  at  the  civil  law  answering  to 
the  common-law  doctrine  of  re-entry  to 
produce  a  forfeiture.  It  does  not  follow, 
however,  that  that  system  was  destitute 
of  principles  which  to  an  equal  extent  were 
potent  to  secure  and  enforce  the  rights  of 
litigants  in  like  cases.  And  so  we  find 
that  instead  of  an  unbending  rule,  which 
disregards  material  clashing  circumstan- 
ces, each  case  was  determined  according 


to  Its  own  tacts  by  those  principles  which 
every  system  would  admit  to  be  the  Im- 
mutable laws  of  right  and  wrong. "  Act- 
ing upon  that  principle  of  the  civil  law, 
the  court  proceeded  to  examine  the  case 
before  It,  and  found  that  the  lot  in  ques- 
tion had  been  granted  in  1^43  to  one  Bee; 
that  he  commenced  in  good  faith  to  com- 
ply with  the  condition,  a  condition  usual 
to  such  grants,— that  of  building  a  house 
within  one  year;  (the  breaking  out  of  a 
revolution  checked  the  progress  of  his 
building  before  it  was  completed;)  that 
all  during  the  war,  and  even  after  the  con- 
quest, the  lot  was  recognized  as  Bee's  lot; 
that  in  January,  1847,  one  Pell  applied  to 
the  new  alcalde  fur  a  grant  of  the  lot,  rep- 
resenting it  as  vacant,  and  secured  a 
grant,  but  he  never  went  into  possession, 
and  his  grant  was  subsequently  lost  with- 
out having  ever  been  recorded;  that  In 
1849  the  holders  of  the  Bee  title  went  into 
possession,  when  Pell  undertook  the  re- 
covery by  suit,  but  was  unable  to  do  bo; 
that  in  1S47  the  alcalde  found  that  he  had 
been  making  mistakes  in  granting  lots  ol 
which  there  were  already  outstanding 
grants,  and  he  notified  the  parties  in  in- 
terest to  appear  and  have  their  grants  ad- 
justed. Pell  failed  to  appear,  but  Bee  ap- 
peared, and  had  possession  redelivered  to 
blm.  Under  these  circumstances  the  court 
held  that  Bee's  title  had  never  been  for- 
feited. 

Under  the  course  of  procedure  and  rul- 
ings of  the  court  in  this  case  we  fail  to  see 
how  it  can  be  held  that  this  decision,  ei- 
ther In  terms  or  legal  effect,  overruled  the 
case  of  Touchard  v.  Touchard.  And  yet 
the  court  did  say,  in  Hart  v.  Burnett,  15 
Cal.  599,  that  Touchard  v.  Touchard  had 
been  overruled  In  Holliday  v.  West,  as  to 
the  only  point  really  Involved  or  decided 
in  the  case,  and  we  are  now  asked  to  ap- 
ply to  that  statement  the  doctrine  of  stai-e 
decisis.  But  Hart  v.  Burnett  furnisbes  us 
the  very  best  of  reasons  why  we  should 
not  make  such  an  application  of  the  rule. 
In  that  case  (page  598)  the  court  says: 
"A  decision  is  not  even  authority,  except 
upon  the  point  actually  passed  upon  by 
the  court  and  directly  involved  in  thecasc. 
But  even  then  the  mere  reasoning  of  the 
court  is  not  authority.  The  point  decided 
by  the  court,  and  which  the  reasoning  il- 
lustrates and  explains,  constitutes  a  ju- 
dicial precedent.  The  books  are  full  of 
cases  in  which  learned  judges  haveearnest- 
ly  deprecated  the  attempt  to  urge  the 
mere  dicta.,  or  the  arguments  of  judges,  as 
authoritative  expositions  of  the  law. 
Chief  Justice  Marshall,  In  the  case  of 
Cohens  v.  State,  6  Wheat.  399,  thus  defines 
the  rule:  'It  is  a  maxim  not  to  be  disre- 
garded that  general  expressions,  in  every 
opinion,  are  to  be  taken  in  connection 
with  the  case  in  which  those  expressions 
are  used.  If  they  go  beyond  the  case, 
they  may  be  respected,  but  ought  not  to 
control  the  judgment  in  a  subsequent  suit 
when  the  very  point  is  presented  for  de- 
cision. The  reason  of  this  maxim  is  ob- 
vious. The  question  actually  before  the 
court  is  investigated  with  care,  and  con- 
sidered in  its  full  extent.  Other  principles 
which  may  serve  to  Illustrate  It  are  con- 
sidered In  their  relation  to  the  case  decld- 
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cd,  bat  their  possible  bearing  on  all  other 
cases  la  seldom  completely  Investigated.' 
Chiel  Justice  Best,  in  BIchardson  v.  Mel- 
lisb,  2  Blng.  248,  says :  '  The  expressions 
otevery  jadge  must  be  taken  with  reference 
to  the  case  on  which  be  decides,  otherwise 
the  law  win  j^et  Into  extreme  confusion. 
That  Is  what  we  are  to  look  to  In  all  cases. 
Tbe  manner  in  which  he  is  arguing  Is  not 
the  thing,— It  is  tbe  principle  he  la  decid- 
ing.'" 

Applying  the  principle  thus  plainly  stat- 
ed to  what  ia  said  immediately  follow!  og 
in  the  same  case,  as  to  what  was  decided, 
and  the  effect  of  the  decisions  rendered  in 
Touchard  v.  Touchard  and  HoUiday  v. 
West,  and  we  find  that  it  Is  "not  even  au- 
thority," upon  tbe  point  actually  passed 
upon  by  the  court  in  either  of  the  former 
cases,  or  directly  involved  therein.  There 
were  three  questions  involved,  and  neces- 
sary to  be  decided.  In  Hart  v.  Burnett: 
First.  Was  the  city  of  San  Francisco  a  pueb- 
lo, or  the  successor  to  a  pueblo?  Sec- 
ond. If  yea,  then  was  she  possessed  of  a 
certain  right  or  title  in  lands  as  such,  with- 
in certain  prescribed  limits?  Third.  It 
both  the  other  questions  were  answered 
in  the  af&rmative,  then  were  the  lands  In 
which  she  had  such  right  or  title  by  virtue 
of  her  character  as  a  pueblo,  or  the  suc- 
cessor to  a  pueblo,  subject  to  seizure  and 
sale  under  execution  against  the  city?  In 
the  unsettled  condition  of  the  law  at  that 
time  it  was  both  natural  and  proper  that 
the  court  should  enter  very  fully  into  its 
reasons  for  the  afflrmative  conclusion 
which  it  reached  upon  each  of  the  first  two 
of  these  questions,  and  the  negative  con- 
clusion reached  upon  the  last  of  them. 
The  temptation  was  also  naturally  strung 
to  enter  into  a  general  discussion  of  all 
the  powers  of  a  pueblo,  or  Its  successor, 
and  it  will  be  found  upon  examination  that 
the  court  has  occupied  more  than  50  pages 
in  the  discussion  of  general  powers  and 
rights  of  a  pueblo,  which  were  entirely  un- 
necessary to  the  determination  of  the  ques- 
tion of  the  character  of  its  right  in  lands, 
or  of  whether  or  not  they  were  subject  to 
seizure  and  sale  under  execution.  This 
was  especially  so  of  Its  discussion  of  the 
question  of  denouncement  and  forfeiture. 
It  was  a  discussion  wholly  foreign  to  the 
determination  of  the  fact  that  the  lands 
held  by  the  pueblo  were  held  In  trust,  and 
were  not,  therefore,  subject  to  seizure  and 
sale  under  execution,— so  foreign  to  It 
that  anything  which  was  said  upon  the 
subject  is  not  entitled  according  to  the 
rule  laid  down  by  the  same  court  In  the 
samecaseto  becited  as  an  authority.  But 
even  according  to  Hart  v.  Burnett  the  case 
of  Hulliday  v.  West,  is  authority  for  the 
proposition  that  formal  denouncement 
was  not  necessary  In  case  of  forfeiture  for 
non-performance  of  condition  subsequent 
in  an  alcalde  grant,  and  also  for  the 
proposition  that  according  to  their  civil 
law  the  court  was  to  view  the  acts  of  each 
particular  case,  and  from  those  facts  de- 
termine the  right,  "by  those  principles 
which  every  system  would  admit  to  be  the 
Inimutiiblc  laws  of  right  and  wrong." 

In  this  case  it  Is  conceded  that  there  was 
DO  attempt  to  perform  the  condition  sub- 
sequent; that  there  was  neither  civil  war, 


Insurrection,  nor  anything  else  to  prevent 
or  excuse  performance;  that  for  nearly  40 
years  the  holder  of  this  alcalde  grant  has 
remained  silent,  asserting  no  claim  to  the 
lot,  and  for  30  years  of  that  time  has  seen 
others  actually  occupying  the  premises, 
improving  them,  building  tenements  upon 
them,  (for  the  place  has  long  been  occupied 
by  tenants,  which  Implies  the  existence  of 
tenements, J  and  he  only  now  asserts  a 
right  after  the  property  has  been  made 
and  become  of  great  value,  and  upon  the 
assumption  that  the  recent  issue  of  a  pat- 
ent for  the  pueblo  lands  has  given  him  a 
right  of  action  to  recover  what  in  fact  he 
had  forfeited  by  the  terms  of  his  own 
title  deed  40  years  before.  Under  these  cir- 
cumstances, we  have  no  hesitation  in  hold- 
ing that  under  the  civil  law,  interpreted  as 
the  courts  of  the  country  under  the  civil 
law  were  accustomed  to  interpret  It,  ho 
had  forfeited  all  right  to  this  lot  before 
the  adoption  of  the  common  law,  and 
neither  that  adoption,  nor  any  event  that 
has  occurred  since,  has  restored  to  hln> 
any  right  in  the  premises.  This  is  decisive 
of  this  case.  But  there  is  one  other  ground 
upon  which  we  are  equally  confident  that 
the  plaintiff  ought  not  to  recover.  One  of 
the  defenses  to  the  actloq  is  the  statute  of 
limitations.  The  patent  f(jr  these  pueblo 
lands  was  Issued  June  4, 1884.  This  com- 
plaint was  filed  May  4, 1885.  The  conten- 
tion is  that  the  statute  of  limitations  did 
not  commence  to  run  until  the  patent  was 
Issued.  This  court  has  several  times  so 
held,  and  one  of  the  cases  in  which  It  an- 
nounced that  rule  was  that  of  Beach  ▼. 
Gabriel,  29Cal.  5S0,  a  case  involving  a  lot 
In  this  same  pueblo.  But  a  careful  exam- 
ination of  the  several  statutes  of  limita- 
tion, passed  at  different  times  in  this  state, 
show  that  the  rule  should  always  have 
been  subject  to  a  certain  quallQcation  or 
exception.  No  such  rule  prevailed,  or  wtis 
authorized,  under  the  statute  of  1850.  The 
first  statute  placing  any  such  limitation 
upon  the  time  when  the  limitation  should 
commence  to  run,  was  that  of  1855,  (page 
109,)  which  provided  that  action  could 
be  maintained  where  the  title  was  derived 
from  the  Spanish  or  Mexican  government, 
if  commenced  within  five  yars  from  the 
time  of  final  confirmation  of  the  title  by 
the  government  of  the  United  States,  or 
its  legally  constituted  authorities.  In  1863 
this  statute  was  again  amended,  (St.  1863, 
p.  327,)  so  that  where  the  title  has  not 
been  finally  confirmed  more  than  five  years 
before  the  passage  of  the  act,  action  might 
be  maintained  if  brought  within  five  years 
from  that  date,  providing,  however,  that 
nothing  therein  contained  should  operate 
to  enlarge  or  extend  the  time  allowed  by 
the  act  of  which  this  weis  amendatory, 
where  confirmation  had  been  had  before 
the  passage  of  this  act.  "  Final  confirma- 
tion" was  defined  by  the  next  section  of 
this  act  to  be  the  issue  of  the  patent  by 
the  government  of  the  United  States,  or 
the  final  determination  of  the  official  sur- 
vey under  the  provisions  of  the  act  of  con- 
gress to  regulate  the  Jurisdiction  of  the 
district  courts  of  the  United  States  in  Cali- 
fornia, in  regard  to  the  survey  and  liKa- 
tion  of  private  land  claims,  approved  June 
14, 1860.    This  altei-native  clause  seems  to 
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kave  been  generally  overlooked,  and  not 
unnaturally  so,  since  the  patent  would,  ot 
course,  be  the  very  highest  evidence  of 
final  confirmation.  The  court  had  occa- 
sion to  discuss  and  consider  this  act  ot  1863, 
In  the  case  ol  the  City  ol  San  Jo86  v.  Trim- 
ble, 41  Cal.  636,  a  case  brought  by  the  city 
itself  for  the  recovery  by  virtue  of  Its  right 
as  a  pueblo  of  a  portion  of  the  pueblo  land 
within  its  limits.  In  that  case  the  court 
held  that  under  the  provislonit  of  this  act, 
as  thedefen'lant  bad  been  five  years  In  ad- 
verse possession,  the  plaintiff  could  not 
recover,  and  this  notwithstanding  the 
patent  had  not  yet  issued.  The  final  de- 
cree of  confirm  a  tlon  of  the  lands  of  this 
pueblo  was  entered  June  13, 1866,  and  in 
that  decree  the  boundaries  of  the  lands 
are  fixed  and  established,  dettnite  and  cer- 
tain, by  monuments  and  courses.  Not 
even  monuments  were  required  to  be  es- 
tablished, or  any  course  authorized  to  be 
varied,  by  any  subsequent  survey.  From 
this  fact  (and  there  is  nutliing  in  the  rec- 
ord to  militate  against  this  view)  it  would 
aenm  that  this  was  a  final  couflrmation 
and  determination  of  the  survey  of  those 
lands.  And  this  conclusion  would  account 
lor  the  ruling  in  City  of  San  Josfi  v  Trim- 
ble. Whether  that  be  the  reason  for  the 
ruling  or  not,  if  the  decision  in  City  of  San 
Jos6  V.  Trimble  was  correct,  then  this 
plaintiff's  right  of  action  was  barred  by 
the  statute  of  limitations,  even  as  it  stood 
before  the  adoption  of  the  Codes. 

Under  the  Codes  plaintiff's  right  ot  action 
is  clearly  barred.  The  Codes  went  into  ef- 
fect January  1, 1873.  They  do  not  contain, 
and  never  have  contained,  any  provision 
such  as  that  found  in  the  former  statute 
of  limitations,  giving  to  claimants  under 
Spanish  or  Mexican  grants  five  years  after 
confirmation  of  either  grant  or  survey,  or 
after  patent,  in  which  to  bring  or  maintain 
an  action.  If  the  statute  ot  limitations 
never  commenced  to  run  against  this 
plaintiff  before,  it  did  so  commence  to  run 
when  the  Codes  went  into  effect,  and  had 
run  more  than  twice  over  before  the  com- 
mencement of  this  action.  Judgment  re- 
versed, with  directions  to  the  court  below 
to  enter  judgment  on  the  findings  in  favor 
of  defendants. 

I  concur:    Shabpstein,  J. 

TnoRXTON,  J.  I  concur  in  the  Judgment 
on  the  ground  that  the  cause  of  action  is 
barred  under  the  Code  of  Civil  Procedure, 
wliich  went  into  effect  on  the  1st  of  Jan- 
uary, 1S73. 

Weconcurln  the  judgment  on  the  ground 
first  discussed  by  Mr.  justice  Fox.  Patee- 
80N,  J. ;  McFarland,  J. 
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Worn  v.  Fry  et  al.  (No.  12,703.) 
{Supreme  Court  of  California.  Jvme  2,  1800.) 
Factors  jjid  Broker3 — Accocntiso — Evidescb. 
Defendants  bought  and  sold  stocks  for  plain- 
tiff's testator,  as  brokers.  It  was  charged  that 
their  books  failed  to  show  that  they  had  accounted 
for  all  the  shares  they  had  purchased  for  and 
charged  to  him.  The  evidence  showed  that  testa- 
tor, though  doing  business  in  his  own  name,  and 
with  his  individual  money,  had  a  partner  who,  in 
consideration  of  the  "pointers"  which  he  gave,  re- 


ceived half  of  the  profits.  For  the  purpose  of  clos- 
ing out  this  partnership,  testator  instructed  de- 
fendants to  charge  him  and  credit  bis  partner 
with  half  of  the  net  profits  shown  by  testator's 
account.  At  the  same  time,  and  for  the  purpose 
of  doslDK  np  the  partnership  account  and  open- 
ing an  Individual  account,  testator  instructed  de- 
fendants to  sell  certain  stock;  and,  at  the  same 
time,  he  and  his  partner  gave  instructions  to  de- 
fendants to  buy  for  them,  respectively,  one-half  ot 
said  stock.  Instead  of  executing  the  orders  ac- 
cording to  the  terms,  defendants  made  a  certain 
division  of  the  stock  between  testator  and  bis 
partner,  so  as  to  accomplish  the  object  intended. 
The  stocks  given  to  testator's  partner  were  those 
which  appear  by  the  books  to  nave  been  charged 
to  testator  and  not  accounted  for.  Testator  there- 
after continued  to  do  business  with  defendants 
until  his  death,  about  a  month  later;  and  there 
was  nothing  to  show  that  he  was  dissatisflod  with 
the  transaction.  HelA,  that  the  stodcs  were  prop- 
erly accounted  for  to  testator. 

Coramissionei-s'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  Walter  H.  Levy, 
Judge. 

Henry  Thompson,  {Ben  Morgan,  ot  coun- 
sel.) for  appellant.  Gunnison  &  Booth, 
{ W.  H.  L.  Barnes,  of  counsel,)  for  respond- 
ent. 

Gibson,  C.  This  appeal  comes  from  a 
judgment  in  favor  of  defendants,  and  au 
order  denying  a  new  trial,  entered  and 
made  in  an  action  to  recover  the  value  of 
certain  shares  of  the  capital  stocks  ot  cer< 
tain  mining  companies,  alleged  to  have 
been  wrongfully  converted  by  defendant 
Fry's  testator  and  defendant  Xeal,  while 
doing  a  partnership  business  us  stock- 
brokers under  the  firm  name  of  Fry,  Neal 
&Co. 

It  appears  from  the  record  that,  on  Oc- 
tober 1, 1S78,  plalntft'8  testator,  Bullock, 
who  for  some  time  prior  thereto  had  been 
engaged  in  the  business  of  buying  and  sell- 
ing shares  of  mining  stocks,  began  to  deal 
with  Fry,  Neal  &  Co.,  stock-brokers  In  San 
Francisco.  This  firm,  acting  as  his  brok- 
ers, bought  and  sold  a  number  of  shares 
ot  mining  stocks  for  Bullock  between  the 
above  date  and  November  2,  1877.  On  the 
last-mentioned  date  Mrs.  Wheeler,  Bul- 
lock's mother,  was,  upon  her  own  appli- 
cation, appointed  the  guardian  of  his  per- 
son and  estate,  on  account  of  his  mental 
incapacity,  Bullock  having,  on  October  22, 
1877,  the  date  of  lier  application,  been  ad- 
judged insane,  and  committed  to  the  asy- 
lum at  Napa.  November  9, 1877,  upon  an 
order  of  sale  made  in  the  guardianship 
proceedings,  some  of  the  shares  of  stock 
then  in  Fry,  Neal  &  Co.'s  hands  were  sold, 
and,  on  the  26th  of  the  same  month,  Mrs. 
Wlieeler  was  removed  from  the  position 
of  guardian,  and  on  January  2, 1878,  Will- 
iam Doolan  was  appolnl^d  in  her  stead. 
January  17, 1878,  Bullock,  on  his  petition 
to  the  probate  court,  was  adjudged  to  be 
sane,  and  was  on  the  some  day  discharged 
from  the  asylum.  Two  days  afterwards 
Doolan,  as  his  guardian,  delivered  to  Bul- 
lock $6,778.95.  and  certain  mining  stocks 
belonging  to  Bullock,  and  subsequently 
filed  his  account  as  guardian,  and  was 
discliargcd  from  his  trust.  In  the  latter 
l)art  of  January,  1878,  Bullock  renewed  hia 
dealings  with  the  firm  of  Fry,  Neal  &  Co., 
and  continued  to  employ  them  as  his  brok- 
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era  until  his  death,  In  October  of  the  eame 
year.  In  April  of  the  Bame  year  the  flrtn. 
which  consisted  first  of  J.  D.  Fry  and 
Charles  S.  Neal.  was  changed  by  the 
withdrawal  of  J.  D.  Fry  and  the  sub- 
stitution In  his  place  of  E.  M.  Fry, 
who,  with  Neal,  constituted  the  new 
firm.  Thpy  retained  and  continued  the 
same  business  under  the  name  of  the 
old  firm.  October  9,  1878,  Bullock  died 
suddenly,  and  left  a  will  by  which  he  gave 
all  his  property  to  his  mother,  and  noml- 
nuted  her  as  his  sole  executrix.  She,  how- 
ever, renounced  her  right  to  act  as  such, 
and,  on  the  17th  of  the  same  month,  W. 
W.  Crane  was  appointed  administrator 
with  the  will  annexed.  By  the  inventory 
and  appraisement  filed  by  him  it  appeared 
that  the  only  shares  of  mining  stocks  be- 
longing to  Bullock's  estate  were  1,300  En- 
dowment, 300  Senator,  and  50  Union  shares. 
November  5, 1878,  Crane,  as  such  adminis- 
trator, obtained  from  Fry,  Neal  &  Co., 
upon  an  accounting  with  them,  a  balance 
of  about  f  20,000.  The  only  persons  Crane 
obtained  information  from,  concerning 
the  mining  stocks  Bullock  died  possessed 
of,  were  the  members  of  the  firm  of  Fry, 
Neal  &  Co.,  bat  they  were  not  the  only 
persons  possessed  of  such  knowledge. 
Crane  brought  the  administration  ot  the 
estate  to  a  close  on  June  6, 1883,  when  he 
was  discharged  from  his  trust  as  such  ad- 
ministrator. Some  time  after  the  death  of 
Bullock,  and  before  September  1, 1879,  the 
firm  of  Fry,  Neal  &  Co.,  composed,  as 
above  shown,  of  E.  M.  Fry  and  Charles  S. 
Neal,  was  dissolved,  and  the  assets  there- 
of divided.  Thereafter,  on  December  29, 
1882,  Neal,  on  his  own  petition,  was  ad- 
judged Insolvent,  and,  on  April  2d  of  the 
following  year,  was  discharged  from  all 
bis  debts,  except  such  debts  as  were  ex- 
cluded by  the  Insolvency  act  of  April  16, 
18S0.  Fry  died  on  October  20, 1884.  leaving 
a  will,  whereby  the  defendant  J.  D.  Fry 
was  nominated  as  the  executor  thereof, 
and,  as  such,  letters  testamentary  were 
issued  to  him  November  24,  1884.  The 
plaintiff,  with  the  consent  and  upon  the 
request  of  Bullock's  mother,  on  the  2lBt  of 
August,  1885,  obtained  letters  (le  bonis  dob 
in  the  matter  of  Bullock's  estate,  upon  the 
ground  that  pmperty  belonging  to  the  es- 
tate had  been  discovered  since  the  decree 
of  final  diatribation  had  been  made.  On 
the  22d  of  September,  18S5,  the  plaintiff,  as 
such  administrator,  presented  to  J.  D.  Fry, 
the  executor  of  the  will  of  E.  M.  Fry,  a 
claim  against  Fry's  estate,  for  the  value 
of  certain  mining  stocks  that  belonged  to 
Bullock  at  his  death,  alleged  to  have  been 
wrongfully  converted  by  the  firm  of  Fry, 
Neal  &  Co.,  which  claim  was  by  J.  D.  Fry, 
as  such  executor,  rejected,  and  returned  to 
plaintiff.  This  claim  was  based  upon  the 
Bnpposed  discovery  of  property  nest  re- 
ferred to.  Prior  to  November  13,  1885, 
Neal  and  Fry.  upon  acltatlon  issued  there- 
for, appeared  In  the  matter  of  Bullock's 
estate,  and  were  examined  concerning  the 
wrongful  conversion  of  certain  shares  of 
mining  stocks.  Upon  this  examination  it 
appeared  that,  from  the  time  Bullock  re- 
newed his  dealings  with  Fry,  Neal  &  Co, 
until  his  death,  this  firm  had,  among  other 
transactloua  for  Bullock,  purchased  for 


and  chai^d  to  him  1,890  shares  ot  Sierra 
Nevada,  700  shares  of  Mexican,  1,750  shares 
of  Goaid  &  Curry,  and  130  shares  of  Bul- 
wer  mining  stocks ;  and  that,  between  the 
shares  so  purchased  and  charged,  and 
those  of  the  same  shares  accounted  for  by 
the  firm,  there  were  the  following  appar- 
ent differences,  vl«. :  150  shares  of  Sierra 
Nevada,  250  shares  of  Mexican.  615  shares 
of  Gould  &  Curry,  and  30  shares  of  Bulwer. 
These  discrepancies  form  the  basis  of  the 
present  action. 

From  the  evidence  adduced  at  the  trial  it 
seems  Bullock  had,  at  some  time  not  dis- 
closed, formed  a  partnership  regarding  cer- 
tain mining  stocks  with  one  W.J.  Collins, 
by  the  terms  of  which  the  latter  furnished 
information  or  "pointers,"  concerning  the 
purchase  and  sales  of  certain  mining  stocks, 
and  the  former thecapital  to  mnkethe  pur- 
chases, and  the  profits  were  equally  divided 
between  them ;  but  the  business  was  con- 
ducted in  the  name  of  Bullock  alone.  Sep- 
tember 3, 1878,  Bullock  notified  Fry,  Neal  & 
Co.  of  his  partnership  with  Collins,  and  at 
the  same  time  ordered  them  to  sell  600 
shares  of  Gould  &  Curry,  7008hares  of  Mex- 
ican, and  300  shares  of  Sierra  Nevada.  On 
the  18th  of  the  same  month  he  gave  writ- 
ten instructions  to  the  firm  to  charge  to 
his  account  and  credit  to  that  of  Collins 
one-half  of  the  profits  shown  by  his  (Bul- 
lock's) account,  less  the  amounts  already 
paid  In.  And  on  the  same  day  he  gave  an 
order  in  writing  to  the  firm  to  sell  for  him 
600  shares  of  Goald  &  Curry,  700  shares  of 
Mexican,  and  300  shares  of  Sierra  Nevada, 
for  the  pui-pose,  expressed  in  the  order, 
of  closing  up  the  partnership  account  of 
himself  and  Collins,  and  of  opening  an  in- 
dividual account  with  each  of  them.  In  con- 
nection with  the  order,  and  to  carry  out 
the  purpose  expressed  In  it,  Bullock  and 
Collins  gavetotheflrm,  with  the  above  or- 
der, their  individual  orders  in  writing  to 
buy  for  them,  respectively,  one-half  of  the 
shares  Bullock  had  ordered  to  be  sold. 
The  evidence  shows  that  these  orders  were 
not  executed  according  to  their  terms,  but, 
instead,  the  object  of  the  orders  was  effect- 
uated, according  to  the  Intention  of  Bul- 
lock and  Collins,  by  dividing  the  stock  be- 
tween them.  In  making  this  division  Bul- 
lock was  charged  with  the  portion  of  each 
number  of  the  shares  referred  to  upon  the 
stock  ledger  of  Fry,  Neal  &  Co.,  which 
shares  they  delivered  to  Collins.  It  is  con- 
ceded by  appellant's  counsel  that  Collins 
received  the  shares  as  shown  by  the  stock 
ledger,  but  they  contend  that  if  theseveral 
stocks  had  been  sold  in  accordance  with 
the  order  of  Bullock,  for  the  prices  they 
would  have  respectively  brought  on  Sep- 
tember 18,1878,  the  date  they  were  ordered 
to  be  sold,  instead  of  having  been  delivered 
to  Collins,  Bullock's  estate  would  have 
received  $22,000  more  than  it  did  receive. 
Respecting  the  object  of  the  order,  Neal, 
the  surviving  member  of  the  firm,  testified 
"  that  the  order  was  given  for  the  purpose 
of  dividing  the  account.  Those  papers 
were  taken  by  Mr.  Fry  as  the  simplest 
way  of  taking  a  paper  authorizing  us  to 
divide  the  account  with  Mr.  Collins. "  In 
this  he  Is  corroborated  by  tht)  testimony  of 
Collins,  and  there  is  no  evidence  to  the  con- 
trary. 
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According  to  the  argument  of  tbe  appel- 
lant, If  the  300  sharea  of  Sierra  Nevada, 
bought  un  the  dd  and  10th  of  September, 
1878,  for  »24,000,  had  been  sold  on  the  18th 
of  tbe  same  month.  In  accordance  with 
Bullock's  order,  tor  f  163.50  per  share,  the 
market  value  of  such  stock  on  that  date, 
the  amount  that  could  have  been  realized 
would  have  been  f49,0.'>0,  whicli.  less  $24,- 
000,  the  cost  of  the  shares,  would  have  left 
$25,050  profits,  of  which  Collins  would 
have  been  entitled  to  one-half,  viz..  f  12,525; 
but,  instead  of  this,  he  received  150  shares 
of  the  stocif,  worth  on  that  date  $24,525, 
or  $12,000  more  than  one-hall  of  the  prof- 
its would  have  amounted  to,  and  Bullock 
Just  that  amount  less  than  he  was  entitled 
to.  This  argument  is  based  on  the  as- 
sumption that  Bullock  and  Collins  were 
only  interested  together  in  the  stocks  spec- 
ified in  Bullock's  order  of  sale.  But  the 
evidence  shows  they  were  interested  in  a 
large  number  of  shares  of  different  mining 
stocks,  and  that  the  business  was  carried 
on  in  the  name  of  Bullock.  Now,  when 
they  came  to  settle  their  partnership  af- 
fairs, they  must  have  had  some  agreement 
or  understanding  as  to  the  division  of  the 
stocks  specified  in  Bullock's  order  of  sale, 
in  order  to  and  which  was  to  completely 
settle  up  the  affairs  of  their  partnership. 
Bullock  transacted  business  with  Fry, 
Neal  &  Co.  after  the  19th  of  September, 
1878,  the  date  the  shares  were  delivered  to 
Collhis,  and  until  he  died,  on  the  9th  day 
of  October  following,  and  there  is  nothing 
to  indicate  that  he  was  dissatisfied  with 
the  transaction.  He  was,  it  seems,  a 
shrewd  and  successful  dealer  in  mining 
stocks,  ajid  although  he  was  rendei-od  in- 
competent to  transact  business  for  a  few 
mouths,  which  time  he  spent  in  the  asy- 
lum, at  the  time  the  division  of  the  stocks 
was  made,and  from  thence  until  hisdeath, 
he  was  possessed  of  his  usual  business  sa- 
gacity. The  30  shares  of  Bui wer  that  were 
delivered  on  Octobers,  1878,  were  delivered, 
according  to  the  evidence,  in  the  course  of 
business  to  either  Bullock  or  his  order,  and 
•were  consequently  accounted  for.  The 
books  of  Fry,  Neal  &  Co.  It  is  admitted 
•were  kept  In  a  very  careful  manner,  but, 
because  the  division  of  the  stocks  is  not 
explained  in  full  therein,  appellant's  coun- 
sel would  have  us  infer  that  a  fraud  had 
been  perpetrated  upon  Bullock  or  bis  es- 
tate; but  we  do  not  think  that  such  an  in- 
ference can  be  drawn  from  the  books, 
alone,  and  certainly  not  in  view  of  the  ev- 
idence explanatory  of  the  entries  claimed 
to  be  suspicious.  On  the  contrary,  we 
think  the  evidence,  taken  as  a  whole,  fully 
supports  the  fludings  of  fact  herein,  and 
shows,  as  stated  in  one  of  the  flndtngs, 
•"that  all  the  mining  stocks  purchased  or 
sold  by  said  firm  of  Fry,  Neal  &  Co.,  foror 
on  account  of  said  Frank  Dyer  Bullock, 
deceased,  were  honestly  and  justly  ac- 
counted lor  to  him  or  his  representatives, 
and  that  the  actions  of  said  Fry,  Neal  & 
Co.,  do  not  show  the  least  suspicion  of 
fraud." 

Our  conclusion  that  the  findings  are  sus- 
tained by  the  evidence  disposes  of  the  only 
contention  made  on  this  appeal,  and  we 
therefore  advise  that  the  Judgment  and 
.order  be  affirmed. 


We  concur:    Beixher,  C.  C;  Foote,  C. 

Per  Curiam.  For  reasons  given  In  the 
foregoing  opinion  the  judgment  and  order 
are  affirmed. 


84  Cai.  « 
liARUB  T.  Groezinoer.     (No.  12,708.) 
(Supreme  Court  <tf  Cnlifomia.    June  6, 169a) 
AssioxMBNT— Ck>KTBACTS— Sals. 

1.  DefeodEint  and  one  H.  entered  into  a  con- 
tract whereby  the  latter  was  to  seU  to  defondaat 
all  the  sound  grapes  he  might  raise,  foraporiodof 
10  years,  from  vines  in  a  certain  vineyat^  at  (25 
per  ton,  tbe  grapes  to  contain  22  per  cent  of  soo- 
cbarine  matter,  and  to  be  delivered  in  boxes.  The 
vineyard  was  purchased  by  plaintiff,  the  contract 
assigned  to  him,  and  a  crop  of  grapes,  in  boxes, 
was  tendered  to  defendant;  and,  upon  refusal  on 
the  ground  that  there  was  no  contract  with  plain- 
tiff. It  was  resold  at  a  sacrifice.  Held,  in  an  action 
for  the  difference  in  price  and  the  expenses  of  re- 
sale, that  tbe  contract  was  assignable,  and  plain- 
tiff was  entitled  to  recover  for  its  breach. 

2.  It  was  error  for  the  jury  to  include  in  their 
verdict  the  expenses  of  boxing  and  selling  that 
portion  of  the  grapes  which  did  not  contain  23  per 
cent,  of  saccharine  matter. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Napa  county; 
R.  Cranch,  Judge. 

F.  E.  Johnston,  A.  H.  Loiiffbborough,  and 
E.  W.  McKlnstry,tor  RvveWant.  A.Ji.Cat- 
lin  and  Dennis  Spencer,  for  respondent. 

Hatne,  C.  This  was  an  action  for  dam- 
ages for  the  breach  of  a  contract  to  buy 
grapes.  The  substance  of  the  material 
portions  of  the  contract  was  as  follows: 
One  Hopper  agreed  to  sell  all  the  grapes 
which  be  might  raise  during  a  period  of  10 
years,  from  the  vines  which  were  then 
growing,  or  which  he  might  thereafter 
plant,  in  a  certain  vineyard.  The  grapes 
were  to  be  "sound, "  and  were  to  be  gath- 
ered when  they  contained  22  per  cent,  of 
saccharine  matter,  and  to  be  delivered  In 
boxes  at  the  wine-cellar  of  the  defendant ; 
the  "first  crop"  to  be  delivered  separately 
from  the  "second  crop"  of  the  same  year. 
In  consideration  whereof,  the  defendant 
agreed  to  accept  the  grapes,  and  pay  for 
them,  after  delivery,  at  the  rate  of  $-5  per 
ton  in  specified  installments:  any  advance- 
ments which  miglit  be  made  to  draw  in- 
terest at  a  given  rate.  The  parties  per- 
formed this  contract  for  fiveyears.  At  the 
end  of  that  time,  viz.,  in  October,  188i>, 
Hopper  conveyed  the  vineyard  and  as- 
signed thecon  tract  to  the  plaintiff.  At  the 
time  of  the  transfer,  the  first  crop  of  that 
year  was  being  delivered  by  third  parties, 
who  had  made  advances  upon  it.  The 
plaintiff  does  not  appear  to  have  had  any- 
thing to  do  with  this  crop.  He  gathered 
the  second  crop  of  the  same  year,  how- 
ever, and  delivered  It  to  the  defendant, 
who  accepted  and  paid  lor  it.  This  crop, 
It  will  be  observed,  was  grown  during  the 
ownership  of  Hopper,  and  conseqaently 
may  be  supposed  to  have  received  the  ben- 
efit of  whatever  care  and  skill  he  may  have 
been  able  to  give  to  It.  Tbecrop  of  thefol- 
lowlng  year  was  grown,  gathered,  and 
tendered  by  the  plaintiff.  The  defendant 
refused  to  accept  it.  saying  that  he  had  no 
contract  with  the  plaintiff,  and  was  not 
buying   grapes.    Tbe  plaintiff  thereupon 
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Bold  the  crop  to  tbe  best  advantage  he 
could,  and  brought  this  action  to  recover 
the  difference  In  price,  and  the  expenses  of 
resale.  The  jury  rendered  a  verdict  In  his 
favor  for  f  2,473.^0,  and  judgment  was  en- 
tered accordingly.  Afterwards  the  court 
required  him  to  remit  f  119.20  as  a  condi- 
tion of  denying  the  defendant's  motion  for 
new  trial.  Such  remission  was  made,  and 
tbe  defendant  appeals  from  the  judgment 
and  the  order  denying  a  new  trial. 

1.  It  is  contended  that  the  contract  was 
not  assigDable.  The  rule  of  the  early  com- 
mon law  as  to  the  assignability  of  choses 
In  action  has  been  much  changed  in  mod- 
em times.  The  Civil  Code  of  this  state 
provides  that  written  contracts  "for  the 
payment  of  money  or  personal  property" 
may  be  transferred  by  indorsement  in  the 
same  manner  as  negotiable  instruments. 
Section  1459.  And  there  are  other  pro- 
Tlsions  which  are  more  sweeiJing,  viz.: 
"Sec.  1044.  Property  of  any  Icind  may  be 
transferred,  except  as  otherwise  provided 
by  this  article."  "Sec.  1458.  A  right  arising 
out  of  an  obligation  is  the  property  of  the 
person  to  whom  it  is  due,  and  may  be 
transferred  as  such."  These  sections  seem 
to  do  away  with  whatever  restrictions 
there  may  formerly  have  been  upon  the 
power  of  the  parties  to  assign  their  ordi- 
nary contracts.  It  is  clear,  however,  that 
the  provision  cannot  be  construed  to  ren- 
der assignable  all  contracts  whatever,  re- 
gardless of  their  nature  or  effect,  but  must 
be  taken  with  some  qualification.  In  the 
first  place,  it  was  not  intended  to  render 
null  any  agreement  that  the  parties  may 
have  made  on  the  subject.  Hence,  if  the 
contract  Itself  provides  in  terms  that  It  is 
not  transferable,  it  certainly  cannot  be 
transferred,  although  it  otherwise  might 
beso.  Leases,  and  the  tickets  usually  issued 
by  railroad  companies,  are  familinr  In- 
stances of  this.  Upon  the  same  principle, 
although  a  contract  may  not  expressly 
say  that  It  is  not  transferable,  yet,  if 
there  are  equivalent  expressions,  or  lan- 
guage which  excludes  the  Idea  of  perform- 
ance by  another,  It  is  not  assignable.  Of 
this  character  is  the  case  of  Shultz  v.  John- 
son, 5  B.  Mon.  497,  which  Is  much  relied 
npon  for  the  appellant.  There  the  defend- 
ant agreed  to  buy  from  one  Johnson  sac- 
ceasivecrops  of  hemp  "  of  his  own  raising, " 
and  it  was  held  that  the  defendant  could 
not  be  compelled  to  accept  hemp  raised  by 
Johnson's  administrator.  Tbe  court  said 
that  "the  question  •  •  •  In  every  case 
must  tnrn  at  last  npon  tbe  intention  of 
the  parties, "  and  that  the  phrase  "of  his 
own  raising"  meant  that  the  hemp  was 
to  be  raised  by  him,  or  under  his  personal 
superintendence  and  direction.  Upon  the 
same  principle,  it  would  probably  be  held 
that,  if  the  contract  provided  that  It  was 
not  to  be  assigned  to  a  particular  person. 
It  could  not  be  assigned  to  such  person ; 
and  it  would  SRem,  from  one  of  the  cases 
cited  by  the  appellant,  that.  If  an  intention 
not  to  deal  with  a  particular  person  ap- 
pears from  circumstances  outside  of  the 
contract,  it  cannot  bv  assigned  to  such 
person.  In  the  case  referred  to  the  plain- 
tiff had  previoosly  been  supplying  tbe  de- 
fendant with  ice;  but  the  latter  had  be- 
come dissatisfied,  and  had  transferred  his 


custom  to  a  company  called  the  Citizens' 
Ice  Company,  and  had  made  a  contract 
with  It.  After  this  the  plaintiff  bought 
out  the  Citizens'  Ice  Company,  and,  with- 
out letting  the  defendant  know  of  the 
transfer,  went  on  supplying  him  with  Ice. 
When  the  defendant  found  out  what  had 
been  done,  he  refused  to  pay  for  the  ice; 
and  the  court  held  that  he  was  not  liable, 
although  he  had  consumed  the  Ice,  and 
had  no  fault  to  find  with  It.  Ice  Co.  v. 
Potter,  123  Mass.  30.  We  think  that  this 
case  may  be  distinguished  from  the  one 
before  us  on  the  ground  of  the  extraneous 
circumstances  showing  the  defendant's  in- 
tention not  to  deal  with  the  plaintiff.  It 
it  cannot  be  bo  distinguished,  we  should 
be  inclined  to  question  the  soundness  of 
the  decision.  In  the  next  place,  although 
the  language  may  not  show  an  Intention 
that  the  contract  sliould  not  be  assigned, 
yet  the  nature  of  the  case  may  be  such 
that  performance  by  another  would  be  an 
essentially  different  thing  from  that  con- 
tracted for.  Thus,  a  picture  by  one  artist 
is  an  essentially  different  thing  from  a  pict- 
ure on  the  same  subject  by  another  artist; 
and  so  of  a  book  composed  by  an  author, 
or  any  other  act  or  thing  where  the  skill, 
credit,  or  other  personal  quality  or  cir- 
cumstance of  the  party  Is  a  distinctive 
characteristic  of  the  thing  contracted  for, 
or  a  material  Inducement  to  the  contract. 
Under  this  general  head  come  several  cases 
relied  upon  for  the  appellant.  Thus,  in 
Lonsden  v.  McCarthy,  45  Mo.  106,  it  was 
held  that  a  contract  to  deliver  meat  to  a 
hotel,  to  be  paid  lor  at  the  end  of  each 
month,  could  not  be  assigned  b.vthe  hotel- 
keeper,  the  court  saying:  "The  defend- 
ant's estimate  of  the  solvency  and  pecun- 
iary credit  and  standing  of  the  plaintiffs' 
assignors  may  have  constituted  an  impor- 
tant Inducement  to  the  contract,  without 
which  he  never  would  have  entered  Into 
It. "  So,  In  Arkansas  Val.  Smelting  Co.  v. 
Belden  Mln.  Co.,  127  U.  S.  388.  8  Sup.  Ct. 
Rep.  1308,  it  was  held  that  a  contract  to 
sell  ore  to  a  smelting  company,  the  price 
of  which  was  to  be  adjusted  and  paid  by 
the  mutual  acts  of  the  parties  after  deliv- 
ery, was  not  assignable  by  the  smelting 
company;  the  court,  per  Gray,  J.,  saying: 
"During  thetlmethat  mustelapse between 
the  delivery  of  the  ore,  and  the  ascertain- 
ment and  payment  of  the  price,  tbe  defend- 
ant had  no  security  for  its  payment  except 
In  the  character  and  solvency"  of  the 
smelting  company.  If,  therefore,  the  case 
before  us  comes  within  either  of  the  quali- 
fications above  stated,  then  it  must  be 
conceded  that  the  contract  was  not  aa- 
signable.  But,  if  it  does  not,— that  la  to 
say,  if  the  language  does  not  exclude  the 
idea  of  performance  by  another,  and  the 
nature  of  the  thing  contracted  for,  or  the 
circumstances  of  the  case,  do  not  show 
that  the  skill,  credit,  or  other  personal 
quality  or  circumstance  of  the  party  was 
a  distinctive  characteristic  of  the  thing 
stipulated  for,  or  a  material  inducement 
to  the  contract,  then  the  contract  was  as- 
signable under  the  provisions  above  quot- 
ed. It  is  obvions,  therefore,  that  in  this 
state,  at  least,  the  question  whether  a  con* 
tract  is  assignable  is  a  question  of  con* 
Btructlon.    As  was  said  in  the  Kentaeky 
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caae  above  referred  to,  "the  question 
•  •  *  lu  every  case  must  turn  at  last 
upou  the  Intention  ot  the  parties. "  But 
upon  a  proper  construction  theru  Is  noth- 
ins  to  show  that  the  contract  was  not  aa- 
slRnable. 

(a)  There  is  nothing  In  the  languajire 
■which  excludes  the  idea  of  performance  by 
another.  The  mere  fact  that  the  name  of 
the  owner  of  the  vineyard  was  used  does 
not  exclude  the  Idea  of  such  performance. 
The  name  of  the  contracting  party  is  al- 
most always  Inserted  as  a  convenient 
means  of  identification.  Thus,  where  John 
Smith  signs  a  contract  which  stated  that 
John  Smith  agrees  to  pay  John  Doe  a  sum 
of  money  in  consideration  of  a  conveyance 
of  land  which  the  latter  agrees  to  make  to 
the  former  upon  such  payment,  there  can 
be  no  doubt  that  the  use  of  Smith's  namn 
does  not  indicate  an  intention  that  bis  as- 
signee could  not  perform  the  contract.  To 
say  otheryvlse  would  be  to  say  that  hard- 
ly any  contract  is  assignable  unless  the 
word  "assigns, "or  equivalent  language  is 
inserted,  which  would  hardly  be  contend- 
ed. Nor  is  the  uwe  of  personal  pronouns  of 
more  significance.  The  counsel  for  the  ap- 
pellant lay  stress  upon  the  circumstance 
that  Hopper  agreed  to  deliver  "all  the 
grapes  '  he '  may  raise  on  the  vines  he ' 
now  has  growing  on '  his'  place, " etc.  But 
it  seems  clear  that  these  pronouns  were 
usFid  as  equivalents  of  the  proper  name, 
and  merely  to  save  repetition  ol  such 
name.  They  do  not  import  a  desire  for 
the  personal  services  or  attention  of  the 
owner  as  contradistinguished  from  his  as- 
signee. This  will  be  readily  seen  if  the 
same  words  are  applied  to  different  sub- 
ject-matter. Thus,  If  it  be  agreed  to  buy 
from  another,  at  a  fixed  price,  a  specific 
quantity  ol  fire-wood  which  "he"  agrees 
to  cut  during  a  certain  period  from  the 
timber  "he"  then  has  growing  upon  "his" 
farm,  etc.,  it  would  surely  not  be  argued 
that  the  mere  language  indicated  that  the 
wood  was  to  be  cut  by  the  owner  himself, 
or  by  his  agents,  and  not  by  liis  assignee. 
And  so  of  similar  language  in  contracts 
to  pay  money,  to  convey  land,  and  the 
like. 

(6)  There  Is  nothing  in  the  nature  or  cir- 
cumstances of  the  case  which  shows  that 
the  skill  or  otiier  personal  quality  of  the 
party  was  a  distinctive  characteristic  of 
the  thing  stipulated  for,  or  a  material  in- 
ducement to  the  contract.  There  is  no  ev- 
idence that  grapes  for  wine-making,  con- 
taining a  specified  amount  of  saccharine 
matter,  raised  upon  a  particular  vineyard 
by  one  man,  would  necessarily  or  proba- 
bly be  different  from  grapes  raised  from 
the  same  vines  by  another  man.  Possibly 
there  would  be  difference  between  grapes 
from  different  vineyards,  as  the  difference 
between  the  climate  and  soil  of  different 
places  in  close  proximity  Is  known  to  be 
considerable.  But  here  not  only  is  the 
vineyard  the  same,  but  the  vines  were  the 
same;  that  is  to  say,  the  crop  In  question 
was  from  vines  planted  by  the  assignor. 
It  is  not  Impossible  that  one  man  might 
have  some  peculiar  skill  or  secret  by  which 
he  could  raise  better  grapes  from  thesame 
Tines  than  other  men  could.  But  there  is 
no  evidence  that  there  was  any  such  pe- 


culiarity aboot  the  original  owner  of  thla 
vineyard,  and  we  do  not  think  that  the 
court  will  assume  that  there  was.  And, 
while  it  is  to  be  conceded  that  men  have 
perfect  liberty  to  contract  with  whom 
they  choose,  and  to  exclude  the  Idea  of 
performance  by  another,  yet,  in  the  ab- 
sence of  anything  indicating  such  an  In- 
tention, we  do  not  think  that  the  court 
should  indulge  in  speculation  as  to  possi< 
ble  prejudice  or  fancied  preference.  It 
should  not  assume  that  the  parties  were 
influenced  by  unusual  or  conjectural  mo- 
tives merely  becaase  some  men  might  be 
so  affected  under  similar  circumstances. 
For  example,  some  men  of  solvency  and 
credit  have  preferences  as  to  the  persons 
from  whom  they  borrow  money,  and 
would  be  displeased  at  having  their  pa- 
per passed  around  among  usurers.  Tet  at 
the  present  day  all  the  courts  would  hold 
that,  in  the  absence  of  indication  ot  a  con- 
trary intention,  contracts  for  the  payment 
.if  money  are  assignable.  So  in  many 
casps  owners  of  real  property  have  some 
choice  as  to  the  persons  they  admit  as 
tenants.  Yet  it  is  well  settled  that  au 
ordinary  lease  is  assignable  by  the  tenant, 
in  the  absence  of  the  manifestation  of  a 
contrary  Intention;  and  the  case  of  a  lease 
is  not  to  be  disposed  of  by  saying  that  It 
is  an  interest  in  property,  for,  by  the  ex- 
press provision  of  the  Code,  the  right  to 
the  performance  of  an  obligation  Is  prop  - 
erty.  Civil  Code,  §  145S.  These  Instances, 
and  others  which  might  be  mentioned, 
show  that  it  will  not  do  to  Indulge  in  con- 
jecture as  to  fanciful  and  unusual  motives 
and  prejudices.  Now,  in  the  case  before 
us.  as  has  been  stated,  there  Is  no  evidence 
of  anything  from  which  it  can  be  inferred 
that  performance  was  to  be  by  the  origi; 
nal  owner  of  the  vineyard,  and  not  by  an- 
other. Suppose  that  be  had  crone  to  live 
permanently  in  Europe,  and  had  given  no 
kind  of  attention  or  supervision  to  the 
place.  Would  it  have  been  contended  that 
under  such  circumstances  the  defendant 
would  have  been  justified  in  refusing  to 
accept  grapes  of  the  required  standard 
grown  upon  the  vineyard  by  an  agent  t 
We  imagine  not.  And  in  the  case  put  there 
would  be  no  kind  of  supervision  by  the 
owner,  who  would  be  entirely  and  per- 
manently absent;  and  it  seems  purely 
fanciful  to  say  that  in  such  case  he  would 
exercise  some  skill  in  the  selection  of  an 
agent,  and  that  the  parties  must  be  sup- 
posed to  have  had  this  in  view.  Now,  if, 
in  the  case  put,  the  defendant  would  be 
liable,  how  can  it  be  said  that  the  circum- 
stances show  that  the  personal  qualities 
of  the  owner  were  a  material  inducement 
to  the  contract?  We  cannot  see  any  rea- 
son that  would  make  this  contract  non- 
assiguable  which  would  not  equally  apply 
to  the  ordinary  crops  of  corn,  wheat, 
oats,  potatoes,  etc.  If,  In  such  cases,  a 
party  prefers  to  deal  with  one  person  to 
the  exclusion  of  assignees.  It  is  very  easy 
to  indicutesuch  preference  In  the  contract. 
Courts  will  not  assume  that  unusual  n)o« 
fives  exist. 

Tlie  learned  counsel  for  the  appellant 
have  advanced  other  considerations  which 
may  be  noticed  briefly.  The  fact  that 
the  contract  provided  in  substance  that, 
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if  advances  Bhould  be  made  by  the  wine- 
jualcer,  they  should  bear  Interest  at  a  cer- 
tain rate,  does  not  indicate  that  the  solv- 
ency or  cre<lit  ol  the  owner  of  the  vineyard 
was  an  inducement  to  the  contract;  for 
the  nialcing  of  such  advances  was  entirely 
optional  with  the  wine-maker.  Nor  is 
there  anythinK  in  the  circumstance  that 
the  owner  of  the  vineyard  was  not  bound 
to  raise  gra  pes.  Wh  at  the  con  tract  secured 
to  him  was  the  right  to  raise  grapes  of  a 
specified  standard,  and  to  compel  the  de- 
fendant to  take  them  at  a  fixed  price. 
This  may  have  been  an  unwise  contract 
for  the  defendant  to  make.  But  an  op- 
tional contract  Is  binding.  Hall  v.  Center, 
40  Cal.  63.  And  the  mere  fact  that  it  is 
optional  cannot  be  a  reason  why  It  should 
not  be  assigned.  AVehave  not  overlooked 
the  distinction  pointed  out  by  counsel  be- 
tween executory  contracts  and  contracts 
which  have  been  executed  on  one  side. 
What  we  have  said  applies  where  some- 
thing remains  to  be  done  by  the  party 
who  assigns.  And,  as  a  matter  of  course, 
since  a  party  cannot  release  himself  from 
an  obligation  by  bis  own  act  without  the 
consent  of  the  other  party,  it  Is  only  the 
benefit  of  a  contract  which  can  be  assigned. 
Where  there  is  a  burden,  it  cannot  be 
transferred  without  the  consent  of  the 
other  party.  Civil  Code,  §  1457.  It  may 
be  added  that  we  have  examined  the  En- 
glish case  of  Bobson  v.Drummond,  2  Barn. 
&  Adol.  303,  cited  by  counsel,  but  consider 
it  tu  have  been  disapproved  in  the  sub- 
sequent case  of  Wagon  Co.  v.  Lea,  5  Q. 
B.  Di  V.  149.  It  is  true  that  the  principle  of 
the  former  case  was  approved  in  the  lat- 
ter; but  it  is  only  the  application  of  the 
principle  which  makes  the  case  in  puiut 
here,  and  this  Is  what  was  disapproved  in 
the  latter  case,  which  did  not  turn  upon 
the  use  ol  the  word  "executors"  in  the 
con  tract. 

2.  The  jury  included  in  their  verdict  the 
expenses  of  boxing  and  shipping  the  whole 
of  the  first  and  second  crops  of  the  .year  in 
question,  while  the  recovery  was  restricted 
by  the  court  to  that  portion  of  the  grapes 
which  contained  22  per  cent,  of  saccharine 
matter.  We  think  that  it  was  error  to 
include  in  the  verdict  the  expenses  nl  box- 
ing andshipping  thatportiouof  thegrupes 
which  did  not  come  up  to  the  required 
standard.  Tlie  respondent  contends  in 
this  regard  that  he  ought  to  have  recov- 
ered for  all  the  grapes,  regardless  of  the 
amount  «»f  saccharine  matter  they  con- 
tained, and  that  the  error  was  in  favor  of 
the  appellant.  But  we  do  not  take  that 
view  of  the  matter.  The  contract  pro- 
vides that  the  grapes  wei*e  not  to  be 
gathered  until  they  contained  22  per  cent. 
of  saccharine  matter;  and,  as  they  could 
not  t>e  delivered  at  the  wine-cellar  until 
they  were  gathered,  we  think  it  is  to  be 
Inferred  that  the  defendant  was  not  to  re- 
telve  them  unless  they  came  up  to  the 
standard  mentioned.  Any  other  construc- 
tion would  bind  the  defendant  to  pay  the 
f25  per  ton  for  grapes  which  might  not 
contain  any  saccharine  matter,  at  all. 
But  the  Judgment  can  be  modified  so  as  to 
avoid  the  consequences  of  this  error.  Giv- 
ing the  appellant  the  benefit  of  small  frac- 
tions, the  verdict  was  too  large,  tor  the 


reason  mentioned,  by  $337.57.  The  re- 
spondent, under  the  order  of  the  court,  on 
motion  for  a  new  trial,  remitted  $119.70, 
leaving  the  verdict  still  too  large  by  $217.- 
87.  We  therefore  advise  that  the  judg- 
ment be  modified  by  deducting  therefrom 
the  sum  of  $217.87,  and  that  as  modified 
the  Judgment  and  order  denying  a  new 
trial  be  affirmed ;  the  appellant  to  recover 
his  costs  of  appeal. 

We  concur:  B£LCBEr,  C.  C;  Vanclief, 
C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  is 
modified  by  deducting  therefrom  the  sum 
of  $217.S7,  and  that  as  modified  the  judg- 
ment and  order  denying  a  new  trial  are 
affirmed;  the  appellant  to  recover  his  costs 
of  appeal. 


Labvb  v.  Gbobzinosr.    (No.  18,560.) 
(Svpreme  Court  of  California.    June  10,  1890.) 

CommUsioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Napa  county ;  R.  Crakch, 
Judge. 

F.  E.  JohntUm,  A.  B.  Loughborough,  and  E. 
W.  McKinttry,  for  appellants  A..  B.  Oatlin  and 
Vermis  S%>eneer,  for  respondent. 

Hatne,  C.  The  general  features  of  this  case  are 
the  same  as  those  of  I7o.  12,708,  ante,  42,  between 
the  same  parties,  which  has  just  been  disposed  of; 
but  there  is  no  complication  herein  in  relation  t« 
grapea  containing  less  than  22  per  cent,  of  saccha- 
rine matter,  for  it  Is  found  that  the  grapes  for 
which  a  recovery  was  had,  contained  the  required 
amount  of  saccharine  matter.  Upon  the  authority 
of  said  case,  we  advise  that  the  judgment  and  or- 
der appealed  from  be  al&rmed. 

We  concur:    Beloheb,  C.C. ;  Vxsoubf,  C. 

Pes  Ccmam.  For  the  reasons  given  in  the  fore- 
eoing  opinion  the  judgment  and  order  appealed 
from  are  af&rmed. 


83  Cal.  (19 
In  re  WiARD'B  Estate.    (No.  13,093.) 
{Supreme  Comt  of  CcMfomia.    April  10, 1890.) 

APPBAL— OHDER  OP  PlJJAL  DiSTHIBUTJON  — TiMB, 

1.  An  appeal  from  a  decree  of  final  distribu- 
tion under  Lode  Civil  Proo.  Cal.  i  968,  making- 
such  a  decree  appealable,  must  be  taken  withic 
60  days,  as  provided  by  section  1715,  Id.,  governing 
appeals  from  orders  and  decrees  in  probate  pro- 
ceedings when  inconsistent  with  the  general  pro- 
visiouB. 

2.  An  order  refusing  to  vacate  a  decree  of 
final  distribution  Is  not  appealable.  Code  Cii^ 
Proc.  §  963,  Bubd.  3. 

In  bank.  Appeal  from  superior  court, 
Alameda  county ;  N.  Hamilton,  Judge. 

C.  M.  Jenniufca,  for  appellant.  J.  H. 
Smith,  for  respondent. 

Fox,  J.  Appeal  from  a  decree  of  final 
distribution,  and  from  an  order  subse- 
quently made  denying  an  application  or 
motion  to  vacate  and  set  aside  said  de^ 
cree,  and  for  a  new  trial. 

The  decree  was  rendered,  filed,  and  en- 
tered March  12, 1S88.  An  appeal  from  such 
a  decree  may  bo  taken  to  the  supreme 
court,  (Code  Civil  Proc  §9fl3,Bubd.  3,)  and 
the  general  provisions  of  part  2,  (of  whick 
said  section  is  a  part,)  relative  to  appeals, 
are  applicable,  except  so  far  as  they  are  in- 
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conslstfint  with  the  provisions  of  title  11, 
pt.  3,  (Code  Civil  Proc.  §  1714.)  Appeals 
from  orders  and  decrees  In  probate  pro- 
ceedings are  Boverned  by  chapter  12,  tit, 
11,  pt.  3.  Section  1715,  found  in  that  chap- 
ter, provides  that  the  appeal  must  be 
tal^en  within  60  days  after  the  order,  de- 
cree, or  judgment  is  entered.  This  appeal 
was  not  taken  until  Pecember  22,  18S8. 
The  appeal  from  the  decree  must  therefore 
bo  dismissed.  Subdivision  3,  §  963,  Code 
Civil  Proc.,  enumerates  all  the  cases  In 
which  an  appeal  may  be  taken  to  this 
court  from  the  superior  court  In  probate 
proceedings,  and  an  order  refusing  to  va- 
cate a  decree  of  distribution  and  settle- 
ment of  final  account  Is  not  one  of  them. 
Estate  of  Calahan,  60Cal.  232;  Estate  of 
Lutz,  67  Cal.  457,  8  Pac.  Rep.  30.  See,  also, 
Blum  V.  Brownatone,  50  Cal.  203;  and  Es- 
tate of  Dean,  62  Cal.  613.  Counsel  has  not 
made  the  point  that  the  order  refusing  to 
vacate  the  decree  Is  not  appealable,  but 
we  cannot  Ignore  the  plain  provisions  of 
the  statute,  particularly  after  attention 
has  been  frequently  called  to  them,  be- 
cause counsel  has  overlooked  the  point. 
The  policy  of  the  law  is  to  facilitate,  and 
not  to  delay,  the  settlement  of  the  estates 
of  deceased  persons.  The  law  gives  a  di- 
rect apjienl  from  the  decree,  If  taken  In 
time,  but  it  gives  no  appeal  from  an  order 
of  the  court  below  refusing  to  vacate  that 
decree,  which  is  made  only  after  several 
months  of  delay. 
Appeal  dismissed. 

We  concur:    Sharpstein,   J.;    McFab- 
i^AND,  J.;  Paterson,  J.;  Thornton,  J. 


83  Cal.  77  

In  re  Stephens.    (No.  20,457.) 
(Supreme  Court  of  California.    May  6,  1800.) 
Attorney— Unprofessional  Condcct— Disbab- 

MENT. 

Respondent  was  associated  with  one  W.  In 
def  endinpr  respondent's  brother  upon  a  prosecution 
for  criminal  libel.  Believing  that  W.  had  aban- 
doned the  case,  respondent  represeated  to  the  pros- 
ecuting witness  that  W.  was  the  real  author  of  the 
libel,  and  that  he  could  produce  documents  pur- 
porting to  be  in  the  handwritiug  of  W.,  which  be 
believed  to  be  genuine,  and  which  his  brother 
would  testify  were  so,  and  that,  if  genuine,  they 
would  show  W.'s  guilt.  Upon  these  representa- 
tions, W.  was  arrested  wlien  about  to  leave  the 
state,  but  gave  bail,  continued  his  journey,  and  did 
not  return  for  some  time.  On  his  return,  respond- 
ent learned  that  he  had  not,  and  never  intended  to, 
abandon  his  brother's  cause;  and  thereupon  re- 
spondent appeared  for  and  defended  W.  at  the 
Sreliminary  hearing,  and  afterwards  procured  his 
ischarge  by  a  writ  of  prohibition,  though  still  be- 
lieving the  documents  to  be  genuine.  Beld.  that 
his  conduct  was  unprofessional,  and  he  is  therefore 
forbidden  to  practice  in  the  courts  of  the  state  for 
two  months;  the  punishment  tieing  reduced  od  a 
petition  by  numerous  members  of  the  bar  of  the 
same  county  with  respondent,  calling  attention 
to  the  fact  that  the  proceedings  had  been  pend- 
ing over  a  year,  and  representing  that  during 
tbattimehis  practice  had  been  entirely  suspended, 
and  that  he  bad  heretofore  borne  an  excellent  rep- 
utation. 

In  bank.  Upon  proceedings  for  disbar- 
ment. 

John  S.  Chapman  and  J.  W.  Swanwick, 
for  prosecution.  Houghton,  SUent  & 
Campbell,  for  respondent. 

Paterson,  J.    This  la  a  proceeding  for 


the  disbarment  of  C.  C.  Stephens,  an  at- 
torney and  counselor  at  law.  The  alle- 
gations of  the  accusation  are  set  forth  In 
the  opinion  of  this  court  rendered  at  the 
time  of  the  decision  overruling  the  demur- 
rer. 77  Cal.  3.".7,  19  Pac.  Rep.  646.  Many 
Immaterial  matters  are  stated  In  the  ac- 
cusation; but,  as  there  was  no  motion  to 
strike  out,  they  were  not  referred  to  at 
the  time  the  demurrer  was  overruled. 
The  result  was  that,  in  taking  testimony, 
the  commissioners  appointed  bythecoart, 
not  knowing  what  allegations  would  be 
deemed  material,  admitted  many  hearsay 
statements,  and  a  great  deal  of  evidence 
that  was  not  relevant  to  the  material 
matters  charged.  Some  of  the  evidence 
went  In  without  objection,  but  we  have 
considered  only  such  portions  of  the  evi- 
dence as  is  competent  and  relevant  to  the 
material  issues. 

The  gist  of  the  charge  is  that,  while  as- 
sociated with  Col.  Wells  as  an  attorney  of 
record  for  the  defendants  in  the  ciises 
against  B.  A.  Stephens  and  A.  M.  Thorn- 
ton for  criminal  libel,  the  respondent,  C.  C. 
Stephens,  represented  to  Bell,  the  accuser 
herein,  and  prosecuting  witness  in  said 
case,  that  Col.  Wells  was  the  person  really 
guilty  of  the  libels  alleged  in  those  actions, 
Thornton  and  B.  A.  Stephens  having 
acted  only  at  the  instigation  of  said  Wells ; 
that  he  further  represented  that  said  Wells 
"had  gone  back  on  "said  Thornton  and 
B.  A.  Stephens,  and  they  proposed  to  fur- 
nish evidence  sufficient  to  convict  him  of 
libel  if  he  (said  Bell)  would  dismiss  the 
action  against  Thornton  and  B.  A.  Ste- 
phens, the  evidence  proposed  being  the 
original  manuscript,  portions  of  which, 
he  said,  were  in  the  handwriting  of  Wells, 
and  a  letter  written  by  the  latter  request- 
ing B.  A.  Stephens  to  change  certain  por- 
tions of  the  article  before  publication  so  as 
to  make  It  more  bitter  and  malevolent 
against  Bell ;  that  the  documents  refeiTed 
to  were  produced;  that  respondent  con- 
sulted with  said  Bell  and  his  attorney 
concerning  the  law  and  facts  Involved  in 
the  proposed  prosecution,  and  repeatedly 
urged  said  Bell  to  file  a  complaint  against 
Wells ;  that  said  Bell,  not  being  satisfied 
as  to  the  genuineness  of  the  documents  ex- 
hibited by  respondent,  refused  to  dismiss 
the  actions,  but  during  the  negotiations 
said  actions  were  repeatedly  continued  foi* 
trial;  that  at  the  urgent  request  of  re- 
spondent, and  upon  repeated  representa- 
tions that  he  would  procure  the  evidence 
required  to  establish  the  guilt  of  Wells,  a 
complaint  was  filed  on  December  19, 1887, 
by  C.  A.  Bell,  son  of  the  accuser  herein, 
charging  said  Wells  with  libel.  A  warrant 
was  issued.  Wells  was  arrested  while  on 
his  way  to  Washington;  but  hegave  ball, 
and  did  not  return  to  this  state  until 
March  20,  1888.  That  respondent  advised 
said  Bell  that  In  his  opinion  the  absence 
of  said  Wells  from  the  state  would  sus- 
pend the  running  of  the  statute  of  limita- 
tions, and  promised  that  his  brother,  B. 
A.,  whose  address  he  gave  for  the  purpose 
of  service  of  subpoena,  would  appear  as  a 
witness  at  the  preliminary  examination 
of  Wells,  and  testily  to  the  genuineness  of 
the  letter;  that  the  preliminary  examina- 
tion of  Wells  was  continued  from  March 
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20, 188«,  to  April  17, 1888;  that  respondent 
continued  to  act  with  said  Bell  and  his  at- 
torney In  the  proBBcutlon  of  said  Wells 
until  the  17th  of  April,  when  he  appeared 
and  acted  as  attorney  for  Wells  at  the 
preliminary  examination,  objected  to  the 
examination  of  Wells  on  the  ground  that 
the  prosecntion  of  the  action  waa  barred 
under  the  provisions  of  sections  SOI,  802,  of 
the  Penal  Code,  and,  upon  said  objection 
being  overruled,  he  procured  the  discharge 
of  said  Wells  by  virtue  of  a  writ  of  prohi- 
bltlun,  prohibiting  the  justice  of  the  peace 
from  proceeding  with  the  preliminary  ex- 
amination. 

It  is  conceded  that  respondent  did  not 
act  as  attorney  or  counsel  for  Bell  in  any- 
thing he  said  or  did.  There  is  a  conflict  in 
the  evidence  as  to  whether  the  respondent 
advised  Bell  to  have  Wells  arrested  and 
prosecuted  for  libel.  Three  witnesses  tes- 
tified that  he  did.  The  respondent  denied 
it.  Bell  testified  that  Stephens  did  nob 
urge  him  to  file  a  complaint  against 
Wells,  but  that  he  did  request  him  to  do 
80.  C.  A.  Bell,  aon  of  Horace,  testified 
that  Stephens,  respondent,  came  to  his 
office,  and  said  that  Wells  was  going  away 
that  da}',  and  if  they  wanted  to  arrest 
blm  a  complaint  should  beflled.  Williams, 
counsel  for  Horace  Bell,  testified  that  Ste- 
phens told  him  Wells  was  the  guilty  party, 
had  Inveigled  his  brother  into  the  matter, 
and  that  he  ought  to  be  arrested  before  he 
could  get  away.  During  the  negotiations 
between  the  parties,  the  question  arose 
M-betber  the  statute  of  limitations  would 
continue  to  run  during  the  absence  of 
Wells  from  the  state.  It  is  alleged  in  the 
accusation  that  respondent  advised  Bell 
and  his  counsel  that  the  statute  would 
not  ran  during  such  absence.  Upon  this 
question,  also,  the  evidence  is  conflicting; 
respondent  denying  that  he  advised  them 
at  all  in  relation  to  it,  or  any  other  mat- 
ter of  law  or  of  fact.  Respondent,  in  his 
testimony,  denies  that  he  ever  said  Wells 
■was  the  guilty  party,  or  represented  that 
he  would  produce  evidence  sufficient  to 
prove  that  fact,  but.  on  the  contrary,  in- 
sists that  all  he  offered  to  do  was  to  pro- 
duce tht  documents  which  purported  to 
be  in  the  handwritiner  of  Wells,— the  man- 
uscript of  the  orieinal  article  and  the  let- 
ter,— and  that  Bell  knew  all  the  time  that 
his  (Stephens')  information  as  to  the 
eennineness  of  the  documents,  and  the  part 
which  Wells  had  taken  in  the  production 
of  the  libel,  was  a  matter  of  hearsay. 

In  view  of  the  nature  of  this  proceed- 
iper.  and  the  effect  of  an  adverse  decision 
upon  the  future  of  the  responoent,  we  give 
him  the  benefit  of  the  doubt  which  neces- 
sarily arises  out  of  the  conflict  of  evidence 
upon  these  issues,  andflnd  (1)  thatreepond- 
ent  did  not  urge  or  advise  Bell  to  have 
Wells  arrested  and  prosecuted  for  libel; 
(2)  that  respondent  did  not  advise  Bell  or 
his  counsel  as  to  whether  the  statute  of 
limitations  would  run  during  the  absence 
of  Wells  from  this  state;  and  (3)  that  re- 
spondent did  not  represent  to  Bell  that  he 
could  or  would  procure  the  evidence  re- 
quired to  convict  Wells  of  libel.  The  facts 
remain,  however,  that  respondent's  prop- 
osition and  conduct  resulted  in  the  arrest 
of  Wells  on  a  chat^  of  libel,  and  that  he 


(respondent)  must  have  known  that  such 
would  be  the  effect  of  his  offer  to  produce 
the  documents  which  he  had  in  his  posses- 
sion and  exhibited  to  Bell.  He  knew  that 
Bell  would  certainly  prosecute  Wells  It  ho 
could  be  made  to  believe  that  the  papers, 
or  any  part  of  them,  were  in  the  hand- 
writing of  Wells.  He  told  Bell  that  his 
brother  had  said  they  were  genuine.  He 
held  them  out  as  genuine,  himself  believ- 
ing them  to  be  genuine,  and  at  the  trial 
testified  that  he  still  believed  them  to  be 
in  the  handwriting  of  Weils.  If  he  believed 
at  the  time  he  offered  them  that  Wells  was 
innocent,  or  if  he  had  no  reasonable  cause 
to  believe  that  they  would  tend  to  estab- 
lish the  guilt  of  Wells,  bis  conduct  in  thus 
encouraging  the  prosecution  of  Wells  was 
in  direct  violation  of  his  duties  as  an  at- 
torney and  counselor,  which  require  him 
"  to  counsel  or  maintain  such  actions,  pro- 
ceedings, •  •  •  only  as  appear  to  him 
legal  or  Just."  Section  282,  subd.  3,  Code 
Civil  Proc.  And  the  fact  that  his  brother 
was  in  trouble,  and  that  Wells,  who  had 
been  engaged  in  the  defense  of  his  brother, 
had  abandoned  the  case,  would  in  that 
case  have  afforded  no  excuse  or  justifica- 
tion, but  would  have  tended  to  show  that 
he  had  violated  another  provision  of-  the 
same  section,  which  requires  an  attorney 
and  counselor  at  law  "not  to  encourage 
either  the  commencement  or  the  contin- 
uance of  an  action  or  proceeding  from  any 
corrupt  motive  of  passion  or  interest." 
Id.  subd.  7. 

The  case  In  a  nutshell,  according  to  the 
undisputed  evidence,  is  this:  Respond- 
ent's brother  was  being  prosecuted  for 
criminal  libel.  Wells  was  engaged  in  de- 
fending the  brother.  Believing  that  Wells 
had  deserted  his  brother,  and  refused  to 
act  further  in  his  defense,  respondent,  de- 
siring to  punish  Wells  for  his  desertion, 
and  to  procure  the  discharge  of  his  broth- 
er, proposed  to  Bell,  the  prosecutor,  that, 
if  he  would  dismiss  the  charges  against 
the  defendants  in  thelibelsuit,  he  (respond- 
ent) would  produce  documents  tending 
to  show  that  Wells  was  the  person  really 
guilty  of  the  offense  charged  against  his 
brother.  The  documents  were  exhibited. 
A  complaint  was  filed.  Wells  was  arrest- 
ed and  gave  bail  while  departing  from 
the  state.  During  the  pendency  of  the 
negotiations  between  respondentandBell, 
and  the  pendency  of  the  action  against 
Wells,  several  continuances  of  the  action 
against  respondent's  brother  were  had  In 
pureuance  of  the  proposition  referred  to. 
When  Wells  returned  to  this  state,  respond- 
ent discovered  that  Wells  had  in  fact 
never  deserted  the  cause  of  his  brother,  but 
always  Intended  to  return  and  defend 
him.  Thereupon,  and  without  any  fur- 
ther evidence  of  the  guilt  or  Innocence  of 
Wells,  but  still  believing  that  he  had  writ- 
ten the  documents  produced  by  respond- 
ent as  tending  to  show  the  guilt  of  Wells, 
and  which  had  In  fact  led  to  bis  arrest, 
respondent,  without  an.v  notice  to  the 
prosecution,  appeared  on  behalf  of  Wells, 
objected  to  any  evidence  against  the  de- 
fendant on  the  ground  that  the  statute  of 
limitations  had  run  against  the  prosecu- 
tion of  the  offense  charged,  and,  upon  his 
objection  being  overruled,  procured   the 
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discbarge  of  the  defendant  Wells  on  a  writ 
of  prohibition  Issued  out  of  the  superior 
court.  This  state  of  facts  leads  to  one  of 
two  conclusions :  Either  that  the  respond- 
ent encouroged  the  commencement  and 
prosecution  of  a  criminal  charge  against 
Wells  which  he  did  not  believe  to  be  just, 
or  had  no  reason  to  believe  was  true,  and 
through  motives  of  "passion  or  interest," 
or  that,  after  his  production  of  evidence 
tending  to  show  the  guilt  of  Wells,  and 
which  In  fact  resulted  in  the  commence- 
ment and  prosecution  of  acriminal  charge, 
he  undertook  the  defense,  and  procured 
the  discharge  of  the  accused,  although  he 
entertained  the  same  opinion  as  to  the 
genuineness  of  the  documents  tending  to 
show  guilt  that  he  held  at  the  time  that 
the  prosecution  was  commenced.  He 
does  not  say  that  he  hadchanged  his  mind 
as  to  the  guilt  or  Innocence  of  Wells,  and 
therefore  undertook  to  defend  him.  He 
found  that  Wells  had  not  in  fact  aban- 
doned, or  intendel  to  abandon,  the  de- 
fense of  his  brother;  therefore  he  had  done 
Wells  an  injustice,  and  desired  to  right 
him,— not  because  he  had  discovered  that 
the  documents  were  not  genuine,  or  that 
Wells  had  not  participated  in  the  alleged 
libel.  No  such  excase  as  this  is  offered. 
It  Is  admitted  by  counsel  for  respondent 
that  "it  might  have  been  wiser,  and  more 
In  accordance  with  good  taste.  If  he  had 
declined  to  have  any  farther  connection 
with  any  of  the  cases  except  In  the  neces- 
sary defense  of  his  brother. "  We  cannot 
thus  lightly  excuse  the  respondent's  con- 
duct. It  was  not  only  a  breach  of  good 
taste,  but  was  a  transgression  of  tboseor- 
dinary  rules  of  professional  practice  which 
are  universally  recognized  as  binding  up- 
on attorneys  and  counselors  with  or  with- 
out statutory  leg:tslation,  if  it  was  not  a 
violation  of  the  express  provision  of  the 
Code  with  respect  to  the  duties  of  such  offi- 
cers of  the  court.    Weeks,  Attys.  §  80. 

While  we  do  not  regard  the  offense  as 
one  of  so  grave  a  nature  as  to  call  for  the 
disbarment  of  the  respondent,  we  think 
the  practice  should  be  condemned,  and 
that  some  penalty  should  be  imposed 
which  will  deter  others  from  following  the 
same  course.  In  determining  the  penalty 
to  be  inflicted,  we  consider.  In  mitigation 
of  the  offense, the  fact  that  the  respondent 
was  greatly  concerned  In  behalf  of  his 
brother,  who  was  in  trouble,  and  that  he 
naturally  felt  grateful  to  those  who  aided 
him,  and  unfrleodly  to  those  who  desert- 
ed him.  His  gratitude  to  Wells  tor  con- 
tinuing to  defend  bis  brother  doubtless  led 
him  to  assume  a  position  in  the  case  in- 
consistent with  his  relations  to  the  parties 
prosecuting  the  same.  It  is  ordered  that 
the  respondent  be  deprived  of  the  right  to 
practice  as  an  attorney  and  counselor  in 
the  courts  of  this  state  for  the  term  of  six 
months  from  date  hereof. 

Wo  concur.  Beatty,  C.  J.;  McFar- 
LAND,  J. ;  Fox,  J. ;  Sharpstein,  J. 

ON  PETITION    FOR    MODIFICATION    OF    BAID 
ORDER. 
(June  IS,  1890.) 

Patbrson,  J.  In  this  matter,  we  have 
received  a  petition. signed  by  a  large  num- 


ber of  members  of  the  ]udlcIaT7  and  bar  of 
Los  Angeles  county,  asking  on  behalf  of  re- 
spondent herein  a  modification  of  the  or- 
der of  suspension  heretofore  entered  here- 
in. In  support  of  this  request,  they  repre- 
sent that  the  proceedings  have  been  pend- 
ing for  over  a  year,  and  that  during  that 
Ume  his  practice  has  been  almost  entirtrly 
suspended ;  that  he  has  heretofore  borne 
an  excellent  reputation,  has  never  been 
charged  with  any  Infraction  of  the  rules 
governing  professional  conduct,  and  will 
be  careful  not  to  do  so  in  the  future;  that 
be  Is  of  a  sensitive  nature,  and,  in  the 
opinion  of  the  petitioners,  has  already 
been  sufficiently  punished.  In  determin- 
ing the  matter,  we  overlooked  the  fact 
that  the  proceedings  had  been  pending  for 
over  a  year,  and  of  course  were  not  aware 
of  the  alleged  effect  npon  the  respondent 
and  his  practice,  and  did  not  consider 
them  in  mitigation  of  punishment.  We 
think  that  the  request  of  so  large  a  pro- 
portion of  the  members  of  the  bar  with 
whom  the  respondent  is  engaged  In  prac- 
tice is  entitled  to  consideration.  It  is 
therefore  ordered  that  the  respondent  be 
permitted  to  resume  the  practice  of  law 
on  July  1, 1890,  and  the  order  heretofore 
entered  herein  is  modified  to  that  extent. 

We    concur:    Beatty,  C.   J.;    McFar* 
LAND.  J. ;  Sharpstein,  J. ;  Fox,  J. 


M  Cal.  458 

Harrioan  v.  Mo  wry.     (No.  11,815.) 
(Supreme  Court  of  Calif  omia.    June  10,  1890.) 

QniBTINO  TlTI-B. 

Where  plaintiff  conveys  land  in  tnut  to  b« 
reconveyed  at  the  end  of  five  yean,  an  aotion  to 
quiet  title  does  not  lie,  on  a  failure  to  reoonvey, 
since  the  effect  of  such  action  is  simply  to  declare 
the  title  as  it  is,  while  the  purpose  here  is  to  have 
the  title  changed. 

Iri  bank.  On  rehearing.  For  former 
report,  see  22  Pac.  Eep.  658. 

Jt.  Percy  Wright,  for  appellant.  C.  H. 
Parker  and  Parker  «ft  Eels,  for  respondent. 

Works,  J.  The  Judgment  In  this  case 
was  reversed  by  department  1,  the  opin- 
ion having  been  written  by  Commissioner 
Vanclief.  a  rehearing  was  granted.  The 
second  argument  and  farther  considera- 
tion of  the  case  have  convinced  as  that  the 
decision  of  the  department  was  right,  for 
the  reasons  stated  in  the  opinion  of  the 
learned  commissiuner. 

In  addition  to  what  is  said  in  the  for- 
mer  opinion,  it  may  be  remarked  that  the 
evidence  clearly  proved  that  the  plaintiff 
was  the  owner  of  the  equitable  title  to  the 
property  in  litigation,  and  that  the  de- 
fendant was  the  owner  of  the  legal  title 
thereto  as  her  trustee.  Therefore,  conced- 
ing that  an  action  to  quiet  title  was  tlie 
proper  remedy,  the  court,  under  the  evi- 
dence, should  have  rendered  Judgment  ac- 
cordingly. Such  a  judgment  would  have 
availed  the  plaintiff  nothing.  It  would 
have  left  her  just  as  she  was  in  the  begin- 
ning. Her  object  was  not  to  declare  the 
title  as  it  really  was,  which  is  the  effect  of 
a  successful  action  to  quiet  title;  her 
purpose  was  to  change  the  title,  and  vest 
in  herself  the  legal  title  that  was  outstand- 
ing in  her  trustee.    This  could  not  be  done 
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by  an  action  to  quiet  title.  The  proper 
action  would  have  been  one  to  close  up  the 
trust,  or  to  show  that  It  had  been  closed, 
and  to  compel  a  conveyance  of  the  legal 
title.  It  can  make  no  difference  that  the 
•reasons  of  the  defendant  for  withholding 
a  conveyance  were  Insufficient  or  even  un- 
reasonable, as  claimed.  The  court  below 
could  not,  nor  can  we,  declare  that  she 
has  no  title  because  she  should,  in  Justice, 
have  conveyed  it  to  the  plaintiff.  .Tudg- 
ment  reversed,  and  cause  remanded  for 
further  proceedings. 

Weconcur:    Pater80n,J.;  McFakland, 
J.;  Fox,  J.;  Sharp8Tei>h  ' 


Kt'IXMAX.V  et  ill.  T.  GUEEJTfeBAUM  Bt  Sl. 

(No.  12,671.) 
'.Supreme  Court  of  Calif  omla.    May  8,  1890.) 
Btbcill  Finding — Jddbment, 
Where,  under  allegations  of  fraud  too  in- 
definite to  sustaiu  the  charge,  the  jury  found  spe- 
cially that  defendants  were  guilty  thereof,  the 
finding  was  properly  disregarded  in  entering  Judg- 
ment, and  the  judgmentwul  not  be  modlfled  to  ac- 
cord therewith. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
"Walter  Levy,  Judge. 

Wal  J.  TiiskH,  for  appellant.  Jarboe, 
Harrison  &  Ooodfellow,  for  respondent. 

Thorxto.n,  J.  The  plaintiffs  in  this  case 
•eek  a  modification  of  the  judgment.  They 
ask  the  court  to  direct  a  modltication  of 
the  judgment  by  the  court  below  by  order- 
ing that  court  to  enter  judgment  in  ac- 
Cordnnce  with  the  facts  found  by  the  Jury, 
adjudging  the  defendants  guilty  of  fraud, 
and  directing  process  to  issue  against 
these  persons  according  to  law.  This  we 
decline  to  do,  for  the  reason  that  the  com- 
plaint sets  up  no  fraud  by  defendants  of 
which  the  plaintiffs  can  complain.  The 
action  is  one  lor  the  conversion  by  defend- 
ants of  shares  of  stock  belonging  to  plain- 
tiffs. Tlie  other  matters  pleaded  to  show 
fraud  nhow  no  connection  with  the  con- 
version, and  show  no  relation  between  the 
plaintiffs  and  defendants  setting  foi-th 
fraud  on  plaintiffs'  rights.  The  allega- 
tions in  that  part  of  the  complaint  are  too 
general  and  indefinite  in  regard  to  fraud 
to  make  it  clear  that  defendants  have  de- 
frauded plaintiffs  in  regard  to  the  stock 
alleged  to  have  been  converted.  If  there 
was  any  fraud  alleged,  it  was  disconnect- 
ed from  the  subject  of  the  action,  viz.,  the 
conversion  of  the  stock.  Inasmuch  as  the 
complaint  in  respect  of  fraud  1h  Insufficient, 
the  court  did  not  err,  though  special  issues 
were  submitted  to  the  Jury,  In  not  enter- 
ing such  judgment  as  the  plaintiffs  now 
ask.  The  allegata  and  probuta  do  not 
correspond.  It  may  be  conceded  that  the 
court  was  bound  to  enter  judgment  on  the 
verdict  of  the  jury.  But,  under  the  state 
of  facta  above  pointed  out,  the  court  did 
not  err  in  disregarding  the  verdict  of  the 
Jury  in  respect  to  fraud.  It  is  unnecessary 
to  determine  any  other  questions  made  on 
the  argument.  The  proper  judgment  wa« 
entered.    Judgment  affirmed. 

We  coucar:    Sharpbtein,   J.;    McFar- 

I^AND,  J. 

T.24p.no.l — ft 


U.NiTED  Tei-.  Co.  V.  Cleveland  et  al. 

(Supreme  Court  of  Kansas.  Juno  7, 1890.) 
DfBOLiOBNOE — ^Appeal — Sufpicibncy  of  Evidence. 
Where  there  ia  sufflclent  evidence  to  sup- 
port the  charge  of  culpable  negligence  on  the  part 
of  the  defeadant,  and  the  jury  find  the  defendant 
negligent,  the  verdict  thereon,  approved  by  the 
trial  court,  will  not  be  disturbed  upon  the  ground 
that  it  is  against  the  evideace  or  without  evi- 
dence. 
(Syllabus  by  Strang,  C.> 

Commissioners'  decision.  Error  from 
district  court,  Sumner  county;  J  T.  Hek- 
BiOK,  Judge. 

Murrajr  *  Elliott  and  Gleed  &  Gleed,  for 
plaintiff  in  error.  James  Lawrence  and 
McDonald  &  Parker,  for  defendants  in  error. 

Strang,  C.  July  3, 1885,  the  plaintiff,  by 
Its  agent,  H.  C.  Chipcbase,  hired  of  the  de- 
fendants a  team,  harness,  and  buggy  to 
drive.  In  connection  with,  the  business  of 
said  company,  in  and  about  the  repair  of 
Its  telephone  lines,  In  and  around  the  city 
of  Wellington.  In  driving  out  of  said  city, 
along  their  telephone  line  leading  from 
Wellington  to  Hunnewell,  the  said  agent 
of  the  plaintiff  had  to  cross  State  creek  ; 
and  in  crossing  the  same  the  team  was 
drowned,  and  the  buggy  and  harness  in- 
jured. Plaintiffs  below  demanded  of  the 
defendant  below  the  value  of  the  horses 
drowned,  and  950  damage  to  the  harness 
and  wagon,— in  all,  f  300,— which  was  re- 
fused ;  and  this  action  was  brought  in  the 
court  below  to  recover  therefor.  The  case 
was  tried  by  a  jury.  Verdict  for  plaintiffs. 
Motion  for  new  trial.  Motion  overruled, 
and  judgment  for  plaintiffs. 

The  record  in  this  case  is  badly  muti- 
lated. We  do  not  think  a  trial  Judge 
should  settle  and  sign  a  case  made  in  the 
condition  in  which  this  one  was  when  set- 
tled and  signed.  When  a  party  makes  a 
case  for  this  court,  and  omits  so  much 
that  should  have  been  incorporated  there- 
in,and  putsBO  much  therein  that  Isforeign 
thereto,  that,  in  order  to  make  it  speak 
the  truth,  it  becomes  necessary  to  so 
alter  and  mutilate  it  that  it  becomes  al- 
most orqulte  unintelligible, the  trial  Judge 
should  refuse  to  sign  it  until  it  is  properly 
made.  In  this  case,  as  made  and  served, 
there  are  10  pages  of  evidence;  and  It  re- 
quired 13  pages  of  amendments  to  correct 
the  case  so  made,  and  make  it  speak  the 
truth,  so  that  the  trial  Judge  would  settle 
and  sign  it. 

There  are  numerous  errors  assigned  in 
the  case,  but  most  of  them  are  answered 
by  the  amendments  allowed  to  the  case  as 
served.  We  will  notice  but  two  of  the  as- 
signments: First,  that  the  verdict  is 
against  the  evidence.  The  evidence  Is 
meager  upon  the  question  of  negligence, 
and  what  there  is  in  the  case  seems  to 
have  got  in  rather  accidentally,  than  by 
any  orderly  attempt  to  make  such  proof. 
There  is,  however,  some  evidence  upon  the 
question  of  negligence;  and  it  is  the  rule 
of  this  court,  too  well  settled  to  require 
citations  in  its  support,  that,  whei*o  there 
is  any  proper  evidence  ou  a  matter  in  is- 
sue before  a  Jury,  the  verdict  of  the  Jury 
thereon,  approved  by  the  trial  conrt,  will 
not  be  disturbed.    The  condition  of  the 
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stream  and  its  surroundings  should  have 
put  Chipchaseon  his  guard,  and  thus  noti- 
fied him  of  the  danger  to  himself  and  team 
in  crossing  the  stream  at  that  time.  We 
thlnlc  Chipchase,  in  his  evidence,  discloses 
negligence.  He  testifies  that  after  he  had 
crossed  the  main  stream  and  reached  a 
branch,  the  place  in  which  the  team  was 
drowned,  he  found  that  the  small  bridge 
that  was  usually  there  was  gone,  and  yet 
hedroveinto  tlie  stream.  Now,  it  is  quite 
apparent  that  a  stream  that  requires  a 
bridge  to  cross  it  ordinarily  could  not,  with 
safety,  be  crossed  at  such  a  time,  with  the 

rater  as  high,  and  running  as  swiftly,  as 
The  evidence  shows  it  was  on  that  occa- 
sion, and  the  attempt  to  cross  at  such  a 
time,  with  the  bridge  gone, displayed  such 
a  want  o'  care  and  prudence  as  in  our 
judgment  amounted  to  negligence.  One 
witness  testifies  that  he  called  to  Chip- 
chase,  and  warned  him  not  to  attempt  to 
cross  the  stream.  Ue  says  he  does  not 
know  that  Chipchase  heard  him,  but  that 
he  called  loud  enough  so  he  could  have 
heard,  und  Chipchase  does  not  directly  say 
he  did  not  hear  the  call  of  that  witness. 
Chipchase  attempts  to  justify  his  crossing 
by  reason  of  the  remarlc  of  Dr.  Bamet 
that  be  had  come  through.  But  this  re- 
marlc of  the  doctor's  was  made  near  the 
crossing,  and  the  condition  of  the  doctor's 
horse  and  buggy,  being  dry,  should  have 
satisfied  Chipchase  that  Bamet  did  not 
mean  him  to  understand  that  he  had 
crossed  thestrea  ra .  If  Chipchase  had  so  un- 
derstood the  doctor,  he  would  have  been 
curious  to  note  how  much  of  the  horse 
and  wagon  had  been  buried  in  the  water, 
that  he  might  liave  formed  some  idea  as 
to  the  safety  there  was  in  crossing.  Be- 
sides, the  party  in  the  buggy  with  Barnet, 
Immediately  following  Barnet's  remark, 
informed  Chipchase  that  they  had  not 
crossed.  We  think  there  was  evidence  to 
support  the  charge  of  negligence. 

It  is  alleged  in  the  petition  in  error,  but 
not  in  the  briefs,  that  the  jury  were  guilty 
of  misconduct.  It  is  perhaps  unnecessary 
to  notice  this,  in  the  absence  of  any  com- 
plaint or  reference  thereto  in  the  argu- 
ments. Upon  the  authority,  however,  of 
City  of  Kinsley  v.  Morse,  40  Kan.  577,  20 
Pac.  Rep.  217,  the  method  in  finding  the 
verdict  of  the  jury  is  not  sufficient  miscon- 
duct to  set  it  aside.  We  recommend  that 
the  judgment  of  the  district  court  be  af- 
firmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


Curtis  v.  Davis. 

(Supreme  Court  of  Kansas.  June  7,  1890.) 
Rele.\se  of  Attachmknt — Appeal — Review. 
This  court  will  not  reverse  a  ruling  of  the 
district  court,  sustaining  a  motion  to  discharge 
certain  specific  personal  property  from  the  lien  of 
an  order  of  attachment,  in  a  case  where  a  lar^e 
number  of  witnesses  were  examined  orally,  the 
record  of  whose  testimony  makes  over  a  hundred 
pages,  and  about  which  there  is  much  conflict, 
there  being  direct  and  positive  evidence  to  sup- 
port the  ruling  of  the  trial  court, 

(Syllabus  try  Simpton,  C.) 


Commissioners'  decision.  Error  from 
district  court,  Sumner  county ;  J.  T.  Ueb- 
BicK,  Judge. 

Georf(e,  King,  Sewbinn  &  Wood,  for 
plaiutiH  in  error.  J.  M.  Graham  and  Isaac 
O.  Reed,  for  defendant  in  error. 

Simpson,  C.  This  action  was  commenced 
in  the  district  court  of  Sumner  county  on 
the  21st  day  of  February,  1888,  by  Curtis, 
against  W.  E.  and  J.  F.  Davis,  to  recover 
judgment  on  five  promissory  notes, 
amounting  to  f  170,  with  interest.  An  or- 
der of  attachment  was  issued,  and  certain 
property  that  it  was  alleged  belonged  to 
the  said  W.  E.  and  J.  F.  Davis  was  seized 
by  the  sheriff.  The  Davis  brothers  filed  a 
motion  to  dissolve  the  attachment,  deny- 
ing all  causes  therefor,  but  this  motion 
was  overruled.  Mary  Davis,  this  defend- 
ant in  error,  then  filed  her  motion  asking 
that  certain  property  seized  by  the  sheriff, 
to-wlt,  two  wagons,  two  ponies,  two 
horses,  and  one  set  of  harness,  be  dis- 
charged from  the  attachment  lien  for  the 
reason  that  said  property  belonged  to  her. 
This  motion  came  on  for  hearing  in  regu- 
lar order.  Eleven  witnesses  were  exam- 
ined orally  before  the  court,  and  115  pages 
of  the  record  are  devoted  to  their  testi- 
mony. The  trial  court  took  the  matter 
under  advisement  for  several  da,ys,  and 
then  itustalned  the  motion  of  the  said 
Mary  Davis,  except  as  to  one  certain 
horse.  Curtis,  the  attaching  creditor, 
brings  the  action  of  the  court  on  the  mo- 
tion or  Mary  Davis  here  for  review. 

It  is  claimed  that  tliis  evidence  does  not 
show  that  Mary  Davis  was  the  owner  of 
the  property  that  she  claimed  belonged  to 
her.  It  is  further  asserted  that,  even  if  she 
was  the  owner,  she  has  acted  so  towards 
it  hei-self,  and  permitted  her  sons  to  claim 
it  in  her  presence,  that  she  Is  now  estopped 
from  claiming  it.  As  to  the  first  there  is 
a  finding  of  the  trial  court  necessarily  In- 
cluded in  the  decision  on  the  motion  that 
the  property  belonged  to  Mary  Davis.  It 
is  beyond  dispute  that  there  is  some  evi- 
dence to  support  that  finding.  We  do  not 
hear  the  witnesses  and  observe  their  de- 
meanor on  tiie  stand,  and  consequently  we 
cannot  weigh  the  evidence,  and  from  this 
condition  arises  a  rule,  so  often  repeated 
that  its  assertion  has  become  one  of  dull 
uniformity,  that  we  can  reverse  only 
where  there  is  no  evidence  to  support  a 
material  fact.  If  there  is  any  conflict 
among  the  witnesses,  a  finding  h.v  the 
court  is  as  conclusive  as  if  made  by  a  jury. 
This  same  rule  Is  applicable  to  the  exist- 
ence of  the  facts  upon  which  the  estoppel 
rests.  It  is  perfectly  evident  that,  it  we 
should  reverse  on  this  ground,  we  would 
view  the  facts  differently  from  that 
taken  hy  the  trial  court.  While  it  would 
seem  to  us  in  some  cases  that  thii  state- 
ments of  the  witnesses  as  they  appear  in 
the  cold  type  would  lead  us  to  different 
conclusions  than  those  adopted  by  the 
trial  court,  we  must  always  recollect  that 
the  trial  judge  has  had  the  very  great  ad- 
vantage of  a  personal  view  of  the  witness, 
can  observe  his  manner,  note  his  demean- 
or, determine  his  degree  of  Intelligence,  es- 
timate his  feeling,  weigh  his  Interest  In 
the  result,  develop  his  prejudices,  and  make 
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due  allowance  either  for  bis  timidity,  or 
for  that  "exceeding  freshn(«8"  sometimes 
manifested  on  the  witness  stund.  The  op- 
eration of  the  ruie,  so  far  as  we  have  ob- 
served, has  Invariably  been  In  the  interest 
of  truth  and  justice.  It  compels  us  to 
say  that  lu  this  particular  case  there  is  no 
legal  cause  for  a  reversal  of  the  ruling  of 
thetrial  court.  It  is  therefore  recommend- 
ed that  the  ]adgmeut  of  the  court  below 
be  alBrmed. 

Per  Curiam.    It  Is  ao  ordered;  all  the 
JoBticeB  concurring. 


Gibbons  v.  Auamson,  Treasurer,  et  at. 

{Supreme  Court  of  Kansas.  June  7,  1890.) 
Taxation — Assessmest— Change — Notice. 
When  a  townahip  assessor  recuives  a  per- 
sonal property  statement  from  a  per^ion  without 
making  any  objection  thereto,  and  afterwards 
makes  bis  return  to  the  county  clerk,  and  such 
statement  is  filed  in  his  office,  the  asacanor  has  no 
authority  to  cbange  and  alter  the  returns  so  made, 
without  notice,  by  adding  a  greater  sum  than  that 
returned  by  him. 

(Syllabu*  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Jackson  county;  Robert 
Cboziek,  Judge. 

Hay  den  &  Haj-den,  for  plaintiff  in  error. 
£.  O.  Robinson,  for  defendant  in  error. 

Green,  C.  John  Gibbons  brought  this 
action  in  the  district  court  of  Jackson 
county  to  restrain  the  collection  of  a  per- 
sonal property  tax  claimed  to  be  iilegully 
assessed  against  him.  The  material  alle- 
gations of  the  petition  are  that  on  the  9th 
of  May,  1887,  the  plaintiff  made  and  sub- 
mitted to  the  assessor  of  Netawaka  town- 
ship his  personal  statement  for  the  pur- 
poses of  taxation  in  said  township,  in 
Jackson  county,  which  statement  con- 
tained: "Average  amount  of  merchant's 
moneys  and  credits  for  preceding  year, 
three  hundred  dollars;  assessed  value, one 
hundred  and  fifty  dollars.  Mortgages,  six 
hundred  dollars;  assessed  value,  three 
hundred  dollars.  Aggregate  value  of  all 
other  personal  property,  forty  dollars, " — 
making  a  total  of  ail  taxable  property  of 
#490.  Deducting  theconstltutlonal  exemp- 
tion left  the  amount  of  9290  for  the  pur- 
pose of  assessment  and  taxation.  That 
on  the  31st  of  May  the  township  assessor 
duly  made  out  and  delivered  to  the  county 
clerk.  In  tabular  form,  a  list  of  the  names 
of  the  persons  in  said  township  for  the 
purpose  of  taxation,  and  that  this  list  was 
on  the  31st  of  May  filed  with  the  clerk  of 
Jackson  county.  That,  after  the  filing  of 
the  list  with  the  clerk,  the  township  assess- 
or, withou  t  au  th  ority  of  la  w,  entered  an  in- 
terlineation opposite  the  name  of  the  plain- 
tiff upon  the  list  so  returned,  as  follows: 
"  Doubly  assessed ; "  and,  in  thecolumn  des- 
ignating the  amount  of  personal  property 
of  plaintiff  subject  to  taxation,  entered  the 
amount  f  6,290;  and,  in  the  column  desig- 
nating the  assessed  value  of  the  plain  tiff's 
property,  the  figures  f 6,290,— thereby  al- 
tering the  list  of  the  plain  tiff's  personal 
property  and  statement  liable  tor  taxa- 
tion for  the  year  1887  to  the  sum  of  $6,290, 
instead  of  9290,  as  returned  by  him.   That 


the  county  clerk  carried  to  the  tax-roll  of 
1S87  as  the  ansessed  value  of  the  plaintiff's 
property  the  sum  of  96,290,  instead  of  9290, 
and  wrongfully  and  unlawfully  entered 
the  sum  of  9213.85  as  the  total  amount  of 
taxes  assessed  against  the  plaintiff  for 
1887,  instead  of  the  sum  of  99.S6,  which 
should  have  been  entered  as  the  proper  le- 
gal amount  of  taxes a.sse8sed  against  him. 
'That  the  plaintiff  had  no  knowledge  that 
the  assesBed  value  of  his  personal  proper- 
ty had  been  raised  or  altered  until  on  or 
about  the  Tith  of  December,  1887,  and  that 
he  thereupon  notified  the  defendant  Adam* 
son,  as  county  treasurer,  of  the  erroneous 
assessment,  and  offered  to  pay  the  amount 
of  tax  due  upon  an  assessed  valuation  of 
9290,  which  was  refused.  A  warrant  was 
afterwards  Issued  by  the  treasurer  to  the 
defendant  Francis,  sheriff  of  said  county, 
for  the  sum  of  9224.54.  That  on  the  3l8t  of 
January,  1888,  plaintiff  tendered  to  the  de- 
fendant Francis,  sheriff,  etc.,  the  sum  of 
911.61  in  payment  of  the  amount  of  per- 
sonal property  tax  which  he  admitted  to 
be  due  upon  a  valuation  of  9290.  A  tem- 
pornr.y  restraining  order  was  obtained  up- 
on the  filing  of  this  petition,  on  the  Llth  of 
February,  1888.  A  demurrer  was  inter- 
posed to  this  petition,  which  was  sus- 
tained by  the  court  below,  and  the  plain- 
tiff below  elected  to  stand  upon  his  peti- 
tion. Judgment  was  rendered  for  the  de- 
fendants for  costs.  The  plaintiff  in  error 
brings  tlie  case  here  for  review. 

The  sole  question  presented  In  this  case 
for  consideration  is  whether,  after  a  per- 
son has  duly  made  out  and  delivered  to 
the  township  trustee  his  personal  proper- 
ty statement,  as  provided  by  sections  4 
and  10  of  chapter  107  of  the  Compiled  Laws 
of  188S,  and  after  return  has  been  made  to 
the  county  clerk,  as  provided  by  section 
65  of  chapter  187 of  the  Tax  Laws,  a  town- 
ship assessor  may,  withont  notice  to  the 
person  assessed,  increase  the  amount  of 
the  personal  property  for  which  the  per- 
son is  liable  for  taxation.  We  think  this 
question  must  be  answered  In  the  negative, 
and  the  court  below  was  in  error  in  sus- 
taining the  demurrer  to  the  petition  of  the 
plaintiff.  It  appears  from  the  allegations 
of  the  petition  that  the  assessor  had  made 
his  return  to  the  county  clerk  without  any 
change  or  alteration  In  the  personal  prop- 
erty statement  of  the  plaintiff  In  error. 
After  the  retumwas  made  and  filed  In  the 
office  of  the  county  clerk,  we  do  not  think 
the  assessor  had  any  authority  to  make 
any  change  whatever  in  his  return ;  espe- 
cially without  notice  to  the  plaintiff.  It 
is  claimed  upon  the  part  of  the  defendant 
in  error  that  the  petition  does  not  show 
that  the  plaintiff  had  listed  all  of  his  prop* 
erty  which  was  subject  to  taxation.  I^'o 
do  not  think  this  can  be  successfully  main- 
tained. A  personal  property  statement  is 
set  out  in  full  In  the  plaintiff's  petition, 
and  it  contains  the  outh  required  in  all 
personal  property  statements,  which 
states  that  the  plaintiff  did  set  forth  all 
personal  property  which  bylaw  he  was  re- 
quired to  list,  either  on  his  own  account 
or  in  behalf  of  others.  We  think  this  suffi- 
cient to  bring  the  plaintiff  within  the  rule, 
and  entitles  him  to  the  protection  of  th< 
court.    It  appears  from  the  petition  that 
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the  plalnttB  offered  to  pay  to  the  county 
treasurer  the  amount  of  the  taxes  due  iip- 
<m  the  valuation  as  returned  by  htm,  and 
that  after  the  issuance  of  the  tax-warrant 
he  tendered  to  the  sheriff  the  amount  of 
such  tax,  with  the  additional  costs  for  the 
warrant.  These  tenders,  It  appears  from 
the  petition,  were  refused  upon  the  part  of 
the  treasurer,  as  well  ajB  the  sheriff.  We 
think  this  is  a  sufiBclent  allegation  to  en- 
title the  plaintiff  to  the  relief  prayed  for; 
and  we  are  of  the  opinion  that  the  effort, 
upon  the  part  of  the  assessor,  to  change 
the  statement  as  made  by  the  plaintiff  In 
error,  after  having  been  returned  to  the 
clerk,  was  unauthorized,  and  made  with- 
out any  authority  of  law.  If  the  allega- 
tions of  the  petition  are  true,  the  tax  over 
and  above  the  valuation  of  |200  was  un- 
la  wf ul.  We  think  the  petition  did  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  the  court  below  erred  In  sus- 
taining the  demurrer  thereto.  We  recom- 
mend that  the  Judgment  of  the  court  be- 
low, in  sustaining  the  demurrer  to  plain- 
tiff's petition,  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Pbr  Curiam.    It  is  so  ordered ;  aJl  the 
Justices  concurring. 


Williams  v.  Mat. 
(Supreme  Court  of  Kansas.    June  7,  1890.) 
Trespass  —  Eeview — Sofficiknct  of  Evidenck. 
Where  there  is  any  proper  evidence  to  sup- 
port tho  verdict  of  a  jury,  approved  by  the  trial 
court,  this  court  will  not  disturb  such  verdict 
{SylUUyus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Osage  county ;  R.  B.  Spill- 
man,  Judge. 

C.  S.  Martin,  for  plaintiff  in  error. 
Frank  A.  Hay,  for  defendant  in  error. 

Strang,  C.  This  waa  an  action  In  tres- 
pass under  the  statute  for  treble  damages, 
commenced  in  the  district  court  of  (Jsage 
county  April  26,  1887.  Plaintiff  claimed 
damages  in  three  separate  counts:  For 
tuking  and  carrying  away  coal  from  the 
plaintiff's  land;  second,  for  taking  and 
carrying  away  earth;  and,  third,  for 
damages  to  a  well  on  the  premises.  The 
second  and  third  counts  were  practically 
abandoned  on  the  trial.  The  defendant 
answered  by  general  denial,  and  the  case 
was  tried  by  the  court  and  a  jury  Di-ceni- 
ber  10, 18>7,  and  resulted  In  a  verdict  In 
favor  of  the  plaintiff  for  $285.05.  A  motion 
for  now  trial  was  filed  and  overruled ; 
and  the  plaintiff,  defendant  below,  brings 
the  case  here,  and  alleges  that  the  verdict 
Is  not  sustained  by  the  evidence.  This  Is 
the  only  error  argned  In  the  brief  of  plain- 
tiff in  error,  and  the  only  one  relied  on, 
though  others  are  assigned.  It  is  true 
plaintiff  says  in  >.l8  brief  tiiat  his  demurrer 
to  the  evidence  of  the  plaintiff  below  should 
have  been  suHtaiued;  but,  as  that  raises 
practically  the  same  question  as  the  one 
raised  in  the  allegation  that  there  is  no 
evidence  to  sustain  the  verdict,  we  will 
not  consider  It  separately. 

It  is  the  rule  of  this  court,  so  well  es- 
tablished  that  it  goes  without  saying, 


that,  where  there  ts  any  proper  evidence 
to  support  the  verdict  of  a  Jury  which  has 
the  approval  of  the  trial  court,  this  court 
will  not  disturb  such  verdict.  The  plain- 
tiff In  error  recognizes  this  In  his  brief,  but 
says  there  Is  no  evidence  sustaining  the 
verdict  In  this  case,  and  that  this  court 
has  not  gone  so  far  as  to  sustain  a  verdict 
that  is  not  supported  by  any  evidence  be- 
cause such  verdict  is  approved  by  the  trial 
court.  In  this  case,  Williams,  defendant 
below,  testified  that  thathenever  removed 
the  coal  from  the  premises  of  Mrs.  May, 
plaintiff  below,  and  that  he  never  author- 
ized any  one  to  do  so, — did  not  know  un- 
til after  it  was  removed  that  It  was  being 
done;  and  there  is  no  direct  testimony 
contradicting  this  evidence.  But  the  wit- 
ness Gray  testified  that  he  was  a  miner 
of  15  years'  experience,  that  he  was  ac- 
quainted with  the  mine  of  the  defendant 
below,  that  he  had  surveyed  it  for  both 
the  plaintiff  and  defendant  below  and  for 
the  state;  showing  his  thorough  knowl- 
edge of  the  mine  and  Its  surroundings. 
Thsn  Gray  testified  that  It  would  take  a 
year,  the  way  that  shaft  was  operated, 
to  take  the  coal  from  under  the  land  of 
the  plaintiff  below.  Williams  testified 
that  he  leased  his  shaft  to  one  Branstrom 
August  15, 1880,  and  at  that  time  the  mine 
was  worked  pretty  close  to  the  land  of 
Mrs.  May  All  the  evidence  showed  that 
the  coal  was  taken  from  Mrs.  May's  land 
prior  to  the  Ist  of  May.  1887.  While  there, 
was  no  direct  evidence  showing  that  Will- 
iams removed  coal  from  Mrs.  May's  land, 
yet,  if  the  evidence  of  Gray  is  true,  a  por- 
tion of  the  coal  was  taken  from  her  land 
prior  to  August  15,  1886;  and  the  .iury, 
who  ■jvere  the  judges  of  the  weight  to  be 
given  to  the  testimony  of  witnesses,  may 
have  given  the  testimony  of  Gray  mon 
weight  than  they  did  the  evidence  of  Will- 
iams, and  may,  under  the  circumstances 
of  Gray's  testimony,  have  entirely  disbe- 
lieved Williams'  statement.  We  may  not 
undertake  to  say  whether  the  Jury  should 
have  done  so  or  not,  because  that  would 
be  weighing  and  attempting  to  give 
weight  to  the  evidence,  which  must  be  left 
to  the  jury.  We  think  there  was  some 
evidence  to  support  the  verdict;  and.  ai 
the  jury  weighed  it,  and  gave  it  greate- 
weight  than  they  gave  the  evidence  of  Mr. 
Williams,  and  thereon  found  for  the  plain- 
tiff, we  will  not  Interfere.  We  therefore 
recommend  that  the  judgment  of  the  dis- 
trict court  bo  affirmed. 

Prr  Curiam.    It  Is  so  ordered ;  all  the 
justices  concurring. 


Chicago,  K.  &  W.  R.  Co.  t.  Abbott. 

(Supreme  Court  of  Kansas.    June  7, 1890.) 

E.MIN'EXT  DOMAIX— PnOCBDUKE — DAMAGES. 

1.  Tbo  map,  profile,  and  notice  required  by  par- 
agraphs V~Oi  and  :aoa  of  tho  General  Statutes  of 
ISS'J  need  not  bo  given  or  filed  prior  to  the  com- 
mencement of  proceedings  for  condemnation  of  the 
right  of  way  for  a  railroad  company.  Railroad  Co. 
V.  Shcpard,  9  Kan.  G47,  cited  and  followed. 

2.  In  an  action  brought  by  the  land-owner  for 
damngos  on  account  of  the  company  taking  pos- 
session and  occupying  n  right  of  way  for  its  road 
over  the  land  wrongfnlly,  and  without  the  con- 
sent of  the  owner,  the  company  justified  under 
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rondemoation  proceedings.  The  trial  court  ex- 
cluded the  proceedings  for  the  reason,  among 
others,  that  a  certified  copy  of  the  rejwrt  of  the 
commissioners  had  not  been  filed  within  10  days 
after  bcinj;  certified  to  as  prescribed  by  para- 
graph 1.S93.  Gen.  St.  18S9.  It  appeared  that  the 
report  of  the  proceedings  of  condemnation  was 
filed  in  the  office  of  the  county  clerk  on  April 
28,  1886:  that  a  copy  thereof  was  prepared  and 
filed  by  the  county  clerk  in  the  office  of  the  treas- 
urer of  tho  county  on  April  20,  1886;  that  the 
railroad  company  caused  to  be  paid  to  the  treas- 
urer on  the  same  day  the  amount  in  full  of  the 
appraisement,  in  accordance  with  the  report, 
and  that  a  certified  copy  of  the  report  was  filed  In 
the  office  of  the  re^ster  of  deeds  on  December  IS, 
ISSe,  before  any  action  was  commenced  for  dam- 
ages by  the  land-owner.  Held,  that  the  failure  to 
file  the  certified  report  within  10  days,  in  the  office 
of  the  register  of  deeds,  did  not  invalidate  the  pro- 
ceedings, or  prohibit  occupation  of  the  land  for  its 
right  of  way  by  the  railroad  company. 

iStlUabug  by  Slnvpson,  C.) 

Cuinmiesioners'  declBion.  Error  from 
district  court,  Sedgwick  county;  T.  B. 
Wall,  Judge. 

Liemuel  Abbott  brought  an  action  In  the 
district  court  of  Sedgwick  connty,  Kan., 
against  tlie  C'llcago,  Kansas  &  Western 
Ballruud  Company ;  and  in  his  amended 
petition,  filed  March  21. 1887,  he  stated,  In 
BubBtance:   Fimt.  That  he  had  been  for 
more  than  a  year  past  the  legal  owner, 
and  in  the  exclusive  possession,  of  the  S. 
E.  }f  of  section  32,  township  29  S.,  range  4 
W.,  in  Sedgwick  county,  Kan.;   that  dur- 
ing all  o(  that  time  he  had  used  and  occu- 
pied said  land  Incessantly  as  a  homestead 
and  place  of  residence  for  himself  and  fam- 
ily; that  the  defendant,  the  Chicago,  Kan- 
sas &  Western  Uallroad  Company,  Is,  and 
Blnce  the  Slst  day  of  May,  1886,  has  been,  a 
corporation  duly  and  legally  incorporat- 
ed,  and  doing  business  within  the  state  as 
a  railroad  corporation,  under  the  laws  of 
the  state  of  Kansas;  that  in  the  month  of 
July.  188(5,  said  defendant,  by  Its  employes 
and  Bervants,  forcibly,  wrongfully,   and 
without  the  consent  of  the  plaintiff,  and 
against  his   protest,  entered   upon   said 
land,  and  constructed  its  line  of  railroad, 
and  in  process  thereof  making  upon  said 
land  along  said  line  of  railroad  large  em- 
bankmentsand  excavations,  and  trampled 
down  and  destroyed  the  crops  and  grass 
of  plaintiff  growing  on  said  land;  that 
about  August  1,  18S6,  said  defendant  com- 
pleted    said   line    of    railroad,    and    com- 
menced to  operate  the  same  by  running 
there^m  dally  trains  carrying  on  a  general 
business  and  railroad  traffic  through  plain- 
tiff's laud,  and  It  has  ever  since  and  does 
now   continue;  that,    by  reason   of  the 
aforesaid  act  of  said  defendant,  plaintiff 
has  sustained  damage  to  his  land  In  the 
sum  of  f  900,  the  damage  conslKting  In  In- 
convenience In   being  compeIle<l  to  cross 
and  recTosp  said  railroad  In  going  to  and 
from  his  farm,  pasture,  and  stock-water, 
all  of  which  are  located  on  said  land,  and 
separated  from  his  dwelling  by  said  rail- 
road, thus  causing  a  depreciation  lu  the 
actual  value  of  said  land  In  the  sum  of 
•900.    Second.  Plaintiff  savs  tliat  defend- 
ant.  In  cnnstructing  said  line  of  railroad 
and  operating  the  same,  as  set  forth,  with- 
out plaintiff's   consent,  and  against  his 
protent,  forcibly  took  possession  of  and 
appropriated  to  Its  own  use,  and  still  re- 
tains, 10  acres  of  plain  tifl's  eald  land,  of 


the  value  of  $25  per  acre,  thus  causing  a 
damage  to  plaintiff  In  the  sum  of  $230. 
Third.    Plaintiff  says  that  the  defendant, 
In  the  construction  of  said  railroad,  tram- 
pled down  and  destroyed  along  said  rail- 
road, against  plaintiff's  will,  grass  and 
corn  to  the  amount  of  15  acres,  and  of  the 
value  of  $50,  to  which  amount  plaintiff  has 
sustained   damage  from  the  hand  of  the 
defendant.    Further,  that,  for  more  than 
a  year  prior  to  the  commencement  of  this 
action,  he  has  been  an  actual  occupant  of 
Bald  land,  and  was  never  by  said  defend- 
ant, or  any  other  person  or  corporation 
whatsoever,  given   any  written  notice  of 
the  proposed  construction  of  said  railroad, 
or  of  the  commencement  of  work  upon  the 
same,  or  in  any  manner  relating  thereto, 
as  provided  by  law;  that   plaintiff   has 
never  been  allowed  by  any  person  or  cor- 
poration, or  by  said  defendant,  any  sum 
whatever,  for  his  land  so  appropriated, 
for    any    damages    sustained   by  him   as 
aforesaid;  that  no  proceedings  whatever 
■were  taken  for  the  construction  of  said 
railroad  until  the  year  1886.    Plaintiff  de- 
mands judgment  in  the  sum  of  $1,200,  and 
costs  of  suit.  In  Its  answer,  the  defendant 
sets  ap— First.  A  general  denial.  Secondly. 
That    the   Chicago,    Kansas    &  Western 
Railroad  Company  was  formed  by  consol- 
idation of  the  Leroy  &  Western  Railway 
Company   and   several    other  companies, 
the  agreement  of  consolidation  being  duly 
ratified  and  filed  in  the  office  of  the  secre- 
tary of  state  of  the  state  of  Kansas,— the 
agreement  being  entered  Into  on  the  1st 
day  of  .Tune,  1886;  that  the  Leroy  &  West- 
ern Railway  Company  was  at  the  time 
stated,  and   prior  to  June  1,  1886,  a  rail- 
road, company  duly  organized  and  exist- 
ing under  the  laws  of  the  state  of  Kansas, 
and  authorized  to  build  a  line  of  railroad 
through  Sedgwick  county,  Kan.,  and  that 
on  the  15th  day  of  March,  18«6,  it  made  ap- 
plication to  the  Hon.  T.  B.  Wall,  Judge 
of  the  district  court  of  Sedgwick  county, 
for  the  appointment  of  commissioners  to 
appraise  lands  along  the  line  of  its  rail- 
road, and  make  appraisement  and  assess- 
mentot  damages  for  lands  taken  as  a  right 
of  way,  etc.,  as  required  by  law;  and  the 
Judge  appointed  three  commissioners  as 
required  by  law  ;  that  said  commissioners 
gave  due  notice  as  required   by  law;  that 
on  the  26th  day   of  Aiiril,  1886,  in  pursu- 
ance of  such   notice,  they    proceeded  to 
view,  survey,  and  assess  damages  for  right 
of   way   through  the  land    described   la 
plaintiff's   petition,  and  damages  to  the 
land  not  taken,  and  damages  to  the  crops 
on  said    land,  in   the  aggregate  sura   of 
$141.50;  that  the  report  of  said  commis- 
sioners was  filed  and  recorded  in  tlie  office 
of  the  county  clerk  of  said  county  on  the 
29th   day  of  April,  1886;  and  on  said   day 
the  said  the  Leroy  &  Western  Railway 
Company  deposited    said  sum  of  $141.50 
with  the  county  treasurer  of  said  county 
lor  the  owners  of  said  land;  that  the  ap- 
plication and   appointment  of  said  com- 
missioners were  duly  recorded  In  the  office 
of  the  register  of  deeds  of  said  county  on 
the  15th  day  of  March,  1886;  that  said 
award  for  damages  to  said  land  has  never 
been  set  aside,  vacated,  or  appealed  from, 
and  is  in  full  force  and  effect.    To  this  the 
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plaintiff  in  replv  filed  a  general  denial,  not 
supported  by  affidavit. 

At  the  trial  the  plaintiff's  evidence  tenfled 
to  prove  that  he  was  the  owner  of  the 
premiaes  at  the  time  ot  the  appropriation 
of  the  right  of  way  by  the  Leroy  &  West- 
ern Railway  Company,  and  at  the  time  of 
the  commencement  of  this  suit,  and  that 
he  was  In  posBession  at  the  time  theLeroy 
&  Western  Railway  Company  constructed 
its  line  of  railroad  across  his  said  prem- 
ises, and  had  for  a  long  time  prior  thereto 
continuously  occupied  said  premises  as  a 
homestead  and  place  of  residence;  that 
the  permanent  location  of  said  railroad 
had  depreciated  the  value  of  the  land  in 
the  sum  found  in  the  general  and  special 
verdicts.  Plaintiff's  farm  was  not  fenced 
at  the  time  of  the  appropriation  of  the 
right-of-way  across  It.  That  the  plaintiff 
was  never  given  written  notice  by  said 
defendant,  or  any  other  person  whatso- 
ever, of  the  proposed  construction  of  said 
railroad,  or  the  commencement  of  work 
on  the  same.  Plaintiff  also  introduced 
evidence  tending  to  prove  each  and  every 
item  and  element  of  damage  found  in  the 
special  verdict,  and  that  the  Leroy  & 
Western  Railway  Company  had  been  con- 
solidated with  the  Chicago,  Kansas  & 
Western  Railroad  Company,  and  that  the 
latter  company,  by  the  articles  of  consol- 
idation, assumed  all  the  liabilities  and  ob- 
ligations of  the  former.  Defendant,  in  its 
testimony,  first  offered  in  evidence  the  ar- 
ticles of  agreement  consolidating  the  Chi- 
cago, Kansas  &  Western  Railroad  Com- 
pany, the  Leroy  &  Western  Railway  Com- 
pany, and  other  railway  companies,  under 
the  corporate  name  of  the  Chicago,  Kan- 
sas &  Western  Railroad  Company.  These 
articles  of  agreement  recited,  among  other 
things,  that  the  Leroy  &  Western  Railway 
Company  was  duly  chartered  under  the 
laws  of  Kansas,  as  will  appear  by  Its 
charter  filed  with  the  secretary  of  state  of 
the  state  of  Kansas  on  the  22d  day  of  No- 
vember, 1885.  The  articles  of  consolida- 
tion appear  in  the  record,  and,  from  the 
certificate  of  the  secretary  of  state,  appear 
to  have  been  filed  in  his  office  on  May  31, 
1S86.  Thereupon  the  defendant  offered  In 
evidence  the  condemnation  proceedings  of 
the  Leroy  &  Western  Railway  Company 
filed  In  the  office  of  the  county  clerk  ot 
Sedgwick  county,  the  same  being  the  re- 
port ot  the  commissioners,  and  the  map 
and  profile  of  the  Leroy  &  Western  Rail- 
way as  located  through  the  premises  in 
question.  It  was  admitted  by  the  plaintiff 
that  the  documents  were  from  the  files  of 
the  county  clerk  of  Sedgwick  county,  and 
what  they  purport  to  be  on  their  face,  and 
that  the  facts  set  forth  in  the  certificate  of 
filing  were  true.  These  documents  were 
read  in  evidence.  From  them  It  appears 
that  the  Leroy  &  Western  Railway  Com- 
pany, by  Its  president,  applied  to  Hon.  T. 
jB.  Wail,  judge  of  the  district  court  of 
Sedgwick  county,  Kan.,  for  the  appoint- 
ment of  three  commissioners  to  lay  off  a 
route,  and  make  appraisement  and  assess- 
ment of  damages;  and  upon  the  16th  day 
of  March,  18S6,  said  Judge  appointed  three 
conimlssioners,  each  a  freeholder  and  resi- 
dent of  said  county,  as  commissioners  to 
lay  off  a  route  as  required  by  law  through 


said  county.  This  was  recorded  In  the 
office  of  the  register  of  deeds  of  said  county 
March  22, 1S86.  Tlie  commissioners  took 
their  oath  of  office,  and  on  the  ISth  day  of 
March,  1886, caused  anotlceto  bepubllshed 
in  the  Wichita  Weekly  Beacon.  In  this 
notice  they  specified  the  time  and  place 
when  they  would  proceed  to  lay  off  a 
route  for  said  railroad  company,  and 
make  assessment  and  appraisement  of 
damages.  This  notice  was  published  for 
aodays before  the  time  fixed  forproceeding 
to  lay  off  said  route.  That  at  the  time 
fixed,  to- wit,  April  26,1886,  at  the  time  and 
place  specified,  they  proceeded  to  lay  off 
said  route,  and  make  assessment  and  ap- 
praisement of  damages,  as  required  by 
law.  The  reportof  the  commissioners  was 
signed  by  them  April  27, 1886.  In  this  re- 
port  they  showed  that  they  laid  off  aright 
of  way  over  all  the  land  within  50  feet  of 
the  center  line  of  railroad  over  the  S.  E.  J^ 
of  section  32,  township  29  S.,  range  4,  desig- 
nating, as  the  probable  owner,  Abbott; 
the  amount  ot  land  taken  as  6.07  acres; 
the  value  of  the  land  taken  as  $91.50;  the 
amount  of  damage  to  the  land  not  tak- 
en, f45;  damage  to  the  crops.  $5;  total, 
f  141.50.  This  report  was  filed  in  the  office 
of  the  county  clerk  on  April  28, 1886;  and 
upon  the  report  is  indorsed  the  certificate 
of  the  county  treasurer  to  the  effect  that 
he  received  from  theLeroy  &  Western  Rail- 
way Company  the  sum  of  $4,210.50,  for 
payment  for  the  right  ot  way  described  in 
the  above  report,  29th  day  of  April,  1886. 
This  instrument  was  subsequently  record- 
ed in  the  office  of  the  register  of  deeds  of 
Sedgwick  county,  Kan.  Defendant  also 
Introduced  in  evidence  the  map  and  profile 
filed  in  the  office  of  the  county  clerk,  and 
which  was  filed  there  on  March  18, 1886. 
This  shows  the  line  of  railroad  through 
the  land  above  described.  It  was  there- 
upon admitted  by  the  plaintiff  that  the 
sum  of  $141.50,  the  amount  of  the  award 
made  by  the  commlBsioners  for  the  plain- 
tiff, was  depopited  with  the  county  treas- 
urer of  Sedgwick  county  for  plaintiff  at 
the  time  this  report  was  filed. 

The  Jury  returned  a  verdict  in  favor  ot 
Abbott  for  the  sum  of  $740.95.  The  jury 
also  found  In  their  special  verdict,  among 
other  things,  the  following :  They  allow 
plaintiff  for  the  laud  actually  taken  by  the 
railroad  company  $133.55;  that  6.07  acres 
were  appropriated,  and  were  worth  $22 
per  acre.  They  allow  plaintiff  for  the 
grass  and  corn  destroyed  by  the  defendant 
$7.40.  That  916  of  an  acre  of  corn,  and 
5  3-5  acres  of  grass,  were  destroyed  by  de- 
fendant. The  value  of  the  corn  destroyed 
was  $6,  and  the  grass,  $1.40.  Further,  they 
allow  as  the  total  amount  of  damages  for 
Inconvenience  in  crossing  and  recrossing 
the  railroad,  in  going  to  and  from  his 
farm,  pasture,  and  stock-water,  the  sum 
of  $400.  That  the  actual  value  ot  the 
quarter  section  prior  to  the  coustructlon 
of  the  road  was  $3,200,  and  the  value  of 
the  same  after  the  construction  of  the  rail- 
road was  $2,459.05.  They  allow  plaintiff, 
by  reason  of  the  construction  of  the  rail* 
road  between  his  residence,  on  the  one 
side,  and  his  stock-water  aud  pasture  on 
the  other,  the  sum  of  $200.  Further,  that 
the   defendant   built  Its   road  over   and 


Digitized  by 


Google 


Kan.) 


CHICAGO,  K.  &  W.  E.  CO.  v.  ABBOTT. 


S5 


across  plaiatiB's  premlsea,  and  appropri- 
ated a  part  of  the  same  to  its  own  use,  at 
the  time  in  question,  against  the  consent 
and  will  ot  plaintiff;  that  plaintiff  was  the 
actual  occupant  of  the  land  at  the  time  of 
the  construction  of  the  railroad.  They  do 
not  know  how  lonj;  before  the  commence- 
ment of  the  construction  of  the  railroad 
plaintiff  had  actual  knowledge  that  de- 
fendant was  preparing  to  construct  its  said 
road.  That  the  damages  which  they  find 
plaintiB  Is  entitled  to  recover  are  estimat- 
ed for  a  continual  and  permanent  appro- 
priation of  plaintiff's  land  by  the  defend- 
ant to  its  own  use.  The  Jury  further  find 
that  the  railroad  company  took  posses- 
Bion  of  the  land  with  the  intent  to  perma- 
nently occupy  the  same  for  the  purposes 
of  its  railroad;  that  the  Leroy  &  Western 
Railway  Company,  at  the  time  of  the  first 
publication  of  notice  given  by  the  com- 
missionei-s  appointed,  made  an  actual  and 
open  location  of  its  railroad  on  the  line 
across  plaintiH's  land  in  controversy  in 
this  suit,  on  which  the  defendant  subse- 
quently built  its  road ;  that  the  Leroy  & 
Western  Kailway  Company  or  the  defend- 
ant did  not,  at  any  time  prior  to  the  com- 
mencement of  the  construction  of  the  rail- 
road over  plaintiff's  land,  give  the  plaintiff 
■written  noticeof  Its  intention  to  construct 
its  railroad  over  said  land.  The  motion 
tor  a  new  trial  filed  by  the  defendant  was 
overruled  by  the  court.  The  rail  road  com- 
pany brings  the  case  here  for  review 

Geo.  Ji.  Peck,  A.  A.  Hard,  and  Robert 
Dunlap,  for  plaintiff  in  error.  SluBS  <fe 
Stanley  and  John  A.  Murray,  for  defend- 
ant In  error. 

Simpson,  C,  (after  stating  the  facts  as 
above.)  The  first  error  aHsigned  by  the 
railroad  company  for  reversal  is  the  ruling 
of  the  court  excluding  from  the  considera- 
tion of  the  jury  the  condemnation  proceed- 
ings which  were  offered  as  a  bar  to  the  ac- 
tion. It  is  asserted  in  the  brief  of  counsel 
for  the  defendant  in  error  that  these  pro- 
ceedings are  void  for  the  following  ree^ 
sons: 

First.  No  written  notice,  as  provided  by 
section  49,  c.  23,Comp.  Laws  1885,  was  g:iv- 
en  to  Abbott,  who  at  the  time  of  the  con- 
struction of  the  road,  and  for  some  time 
prior  thereto,  bad  occupied  the  land  as  a 
homestead  tor  himself  and  family.  That 
section  provides:  "The  company  shall 
give  written  notice  toall  actual  occupants 
of  the  land  over  which  the  route  of  the 
road  i8  BO  designated,  and  which  has  not 
been  purchased  by  or  donated  to  the  cor- 
poration." The  exact  question  presented 
by  this  contention  was  decided  by  this 
coart  in  the  case  of  Railroad  Co.  v.  Shep- 
ard,9Kan.647.  Shepard  brought  an  action 
against  the  Gulf  Railroad  Company  for 
certain  alleged  trespasses.  The  railroad 
company  answered,  and,  among  other  de- 
fenses. Justified  under  condemnation  pro- 
ceedings. At  the  trial  the  presiding  Judge 
excluded  them,  and  held  that  they  were 
Told ;  the  principal  objections  being  that 
they  did  not  show  the  service  of  a  written 
notice  on  the  actual  occupant,  and  that  a 
map  and  profile  of  the  route  bad  been  filed 
hi  the  ofBce  of  the  county  clerk.  The  con- 
elosion  ot  this  court  was  that  the  notice. 


map,  and  profile  need  not  be  given  or  filed 
prior  to  thecommencementof  the  proceed- 
ings for  condemning  the  right  of  way. 
Hence  these  things  do  not  vitiate  the  con- 
demnation proceedings. 

tSecoDd.  Because  the  land  of  the  plaintiff 
below  was  not  properly  described.  In  the 
copy  of  the  report  of  the  commissioners  to 
make  the  award,  it  is  di>scribed  as  the 
"south-west  quarter."  Tiie  map  on  file 
describes  it  as  the  "south-east  quarter  of 
Bection  32,  township  29,  range  4."  The 
commissioners  were  on  the  land;  saw  Ab- 
bott. He  pointed  out  the  lines  of  his 
quarter  section.  He  describes  it  in  his  pe- 
tition as  the  "south-east  quarter,"  and 
the  description  in  the  report  may  be  prop- 
erly regarded  as  a  clerical  error. 

Third.  All  these  proceedings  are  fixed  by 
the  record  in  the  county  ot  Sedgwick,  and 
it  suHiciently  appears  that  both  the  land 
and  the  condemnation  proceedings  were 
all  located  in  that  county. 

Fourth.  The  description  of  the  land  tak- 
en is  definite  and  certain  enough,  accord- 
ing to  the  case  of  Hunt  v.  Smith,  9  Kan. 
137. 

Fifth.  Because  the  defendant  nevercansed 
to  be  filed  In  the  office  of  the  register  of 
deeds  of  Sedgwick  county  a  certified  copy 
of  the  comuilssionere'  report,  as  requinfd 
by  section  84,  c.  23,  Comp.  Laws  1885.  The 
fact  is  that  a  certified  copy  of  the  report 
was  filed  in  the  register  of  deed's  office  on 
the  13th  day  of  December,  1886,  but  this 
was  after  the  time  fixed  by  statute.  We 
cannot  see  how  this  would  affect  the  de- 
fendant in  error,  but  it  is  plain  that  it 
might  affect  the  rights  of  third  parties,  it 
they  intervened  intermediate  the  expira- 
tion of  the  10  days  and  the  date  of  the  act- 
ual filing.  So  far  asthedefendant  in  error 
is  concerned,  the  important  date  to  him 
was  the  time  of  filing  the  report  of  the 
commissioners  in  the  county  clerk's  oflSce, 
as  his  appeal  must  be  taken  within  10  days 
after  that  filing.  The  defendant  m  error 
contends  that  the  filing  of  the  certified  re- 
port in  the  office  of  the  register  of  deeds  is 
a  'ondition  precedent  to  the  right  to  oc- 
cupy and  use  the  same  for  railroad  pur- 
poses. There  is  no  authority  cited  to  sus- 
tain such  a  claim,  and  it  se<>ms  to  us  to  be 
a  very  strict  and  inequitable  construction 
ot  the  section.  After  the  report  of  the  com- 
missioners is  filed  with  the  county  clerk, 
it  is  made  the  duty  ot  that  officer  to  pre- 
pare and  file  with  the  county  treasurer 
a  copy  thereof.  It  the  railroad  company, 
within  90  days  from  the  filing  of  the  copy 
with  the  county  treasurer,  shall  i)ay  the 
full  amount  of  the  appraisement,  thecoun- 
ty  treasurer  must  certify  the  fact  of  pay- 
ment upon  the  copy  of  the  report  under 
his  hand  and  seal.  It  is  the  copy  of  the  re- 
port thus  certified  that  the  railroad  com- 
pany is  required  to  file  for  record  in  the 
office  of  the  register  of  deeds.  The  failure 
of  the  railroad  company  to  file  a  certified 
copy  of  the  commissioners' report  with  the 
register  of  deeds  within  the  time  pre- 
scribed by  the  statute  did  not'ln  this  case 
injuriously  affect  the  land-owner,  or  prej- 
udice his  rights  in  any  way.  Under  these 
circumstances,  we  should  hesitate  to  give 
the  section  the  construction  urged.  We 
find  no  case  In  point.    The  nearest   ap» 
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proach  to  an  analogoas  proposition  are 
the  decisions  of  the  supreme  court  of  the 
United  States  in  the  cases  of  Lansdale  v. 
Daniels,  100  U.  S.  117,  and  Johnson  v. 
Towsley,  13  Wall.  73.  These  two  cases 
hold  that,  notwithstanding  the  pre-emp- 
tion laws  require  a  declaratory  statement 
to  be  filed  by  the  claimant  within  three 
months  from  the  time  of  settlement,  yet  it 
Is  valid  if  made  within  any  time  before 
another  party  commences  a  settlement  or 
files  a  declaration.  Our  statutes  require 
chattel  mortgages  to  be  filed  forthwith 
for  record,  but  this  is  held  to  be  for  the 
protection  of  creditors  and  third  parties, 
and  the  mortgage  is  valid  as  between  the 
parties  without  record.  Again,  it  has 
been  repeatedly  declared  by  this  court  that 
after  the  award  of  commissioners  has 
been  filed  with  the  county  clerk,  and  the 
amounts  named  therein  deposited  With 
the  county  treasurer,  the  amount  of  com- 
pensation becomes  conclusive  unless  either 
party  appeals  form  the  award  within  10 
days.  The  requirement  of  the  constitu- 
tion of  the  state  is  that  compensation  be 
first  made  or  secured  by  a  deposit  of 
money  before  occupation  by  the  railroad 
companies,  and  we  do  not  believe  that  tlie 
legislature  Intended  by  this  provision  to 
add  to  these  a  record  of  the  proceedings  In 
the  registera'  office  before  railroad  com- 
panies should  commence  the  work  of  per- 
manent construction.  At  least,  these  con- 
siderations Influence  us  to  adopt  in  this 
ease  the  strict  construction  of  section  84 
applied  by  the  trial  court.  Tn  all  other 
respects  the  condemnation  proceedings 
seem  to  conform  strictly  to  the  require- 
ments of  the  statute,  and  we  think  the 
court  committed  material  error  in  exclud- 
ing the  record.  For  this  error  we  recom- 
mend that  the  Judgment  of  the  district 
court  of  Sedgwick  county  be  reversed,  and 
the  cause  remanded,  with  instructions  to 
grant  a  new  trial. 

Per  Cdbiam.    It  is  so  ordered;  all  the 
lustices  concurring. 


Bioo,  Sheriff,  et  al.  v.  BiAa. 
(Supreme  Court  of  Kansa*.    June  7,  1890.)  • 

SBU.BD  VeBDICT— AOREEMEN'T   OV  COUNSEL — DlS- 

cBAiiGB  OF  Jcnr. 
The  agreement  of  the  attorneys  of  the  par- 
ties to  a  civil  action  that  the  jury  may  return  a 
sealed  verdict  does  not  operate  as  a  discharge  of 
the  jury.  In  such  acase,  the  jury  should  assemble 
B^m  when  their  sealed  verdict  is  to  be  delivered 
in  court,  to  the  end  that  they  may  be  polled,  should 
either  party  desire  it. 
iSyllalms  by  the  Court.) 

Error  from  district  court,  Kingman 
county ;  S.  W.  Leslie,  Judge. 

Lydecker  &  Cooper,  for  plaintiff  In  error. 
Jones  &  Denton  and  McClanaban  A  Cone, 
tor  defendants  In  error. 

HoRTON,  C.  J.  This  was  an  action  In 
the  court  below  by  Oliver  Bias  against 
C.  T.  Rlgg,  sheriff  of  Barber  county,  and 
the  sureties  upon  his  ofliclal  bond,  to  re- 
cover the  value  of  400  bushels  of  corn  levied 
upon  and  sold  under  execution.  Bias  al- 
leged that  the  com  was  exempt  from  seiz- 
ure and  sale,  being  necessary  for  the  sup- 


port of  himself,  family,  and  his  stock  for 
one  year.  After  the  Introduction  of  the 
evidence,  the  charge  of  the  court,  and  the 
arguments  of  the  attorneys,  the  Jury  re- 
tired for  deliberation  in  charge  of  the 
bailiff.  This  was  Satm-day,  the  16th  of 
December,  1887.  It  being  late  In  the  even- 
ing when  thejury  retired, It  wasstipulated 
between  the  attorneys  for  the  parties 
that,  if  the  jury  agreed  before  the  conven- 
ing of  the  court  on  the  following  Monday, 
they  might  return  a  sealed  verdict.  Tho 
Jury  agreed  about  10  o'clock  P.  m.  on  Sat- 
urday, the  16th,  sealed  up  the  verdict,  and 
delivered  it  to  the  bailiff.  The  bailiff  there- 
upon discharged  the  Jury  from  further 
service  in  the  case.  The  baihH  delivered 
the  verdict  to  the  court,  and  uponthecon- 
venlng  of  the  court  on  Monday,  December 
18th,  the  verdict  was  read,  and  delivered  b.y 
the  court  to  the  clerk  to  be  recorded. 
The  Jury  did  not  report  to  the  Court 
on  Monday  morning  at  the  time  the  ver- 
dict iPRS  read,  and  no  opportunity  was 
given  Bigg  or  his  sureties  to  poll  the  .iury. 
The  attorneys  of  Bigg  were  present  wh«n 
the  verdict  was  read  and  handed  to  the 
clerk  for  entry,  bat  made  no  objection  to 
the  verdict,  or  asked  to  have  the  jury 
called. 

We  think,  under  the  facts  disclosed,  that 
the  verdict  was  a  privy  one,  and  of  no 
force  and  validity,  not  having  been  at. 
firmed  by  the  jury  in  open  court.  Bishop 
v.  Mugler,  33  Elan.  145,  5  Pac.  Rep.  756; 
Young  V.  Seymour.  4  Neb.  86.  It  was  sajd 
in  Bishop  v.  Mugler,  supra,  that  "it  will 
be  observed  that  the  agreement  of  coun- 
sel and  the  direction  of  the  court  did  not 
go  further  than  to  permit  the  .iury,  when 
they  had  agreed  upon  a  verdict,  to  seal 
it,  and  separate  for  the  night.  This  did 
not  operate  as  a  discharge  of  the  .iury, 
but  it  remained  in  existence  as  an  oi^ran- 
ized  body,  and  it  was  the  duty  of  the  ju- 
rors to  nave  appeared  at  the  convening  of 
the  court  the  following  morning,  and 
there,  through  their  foreman,  to  present 
and  publicly  announce  the  verdict  previ- 
ously agreed  upon.  The  permission  to 
seal  the  verdict  apd  separate  for  the  night 
did  not  dispense  with  the  necessity  of  their 
attendance  upon  the  court  at  the  time  to 
which  It  had  adjourned.  The  determina- 
tion of  a  jury,  although  formally  stated  in 
a  verdict,  and  signed  and  sealed,  is  not 
final  with  them,  but  it  remains  within 
their  control,  and  subject  to  any  altera- 
tion or  amendment  they  desire  to  make, 
until  it  is  actually  rendered  in  court  and 
recorded.  It  is  well  settled  that  any  mem- 
ber of  the  jury  is  at  liberty  to  withdraw 
his  consent  from  a  verdict  already  agreed 
upon  at  any  time  before  it  is  received  and 
recorded;  •  •  •  and  until  a  sealed  ver- 
dict is  properly  received  and  recorded  in 
court  it  is  without  force  or  validity."  It 
is  held  by  the  authorities  that  a  sealed  ver- 
dict partakes  of  all  the  characteristics  of 
a  privy  verdict,  and  is  no  verdict  of  itself, 
but  must  be  affirmed  by  the  .iury  in  open 
court.  3  Bl.  Comm.  377.  In  this  case  the 
attorneys  did  not  agree  that  the  jury 
should  be  dischaiged  by  the  bailiff  or  the 
court  upon  handing  in  a  sealed  verdict; 
therefore  they  should  have  assembled 
again  on  Monday,  when  their  verdict  wa» 
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Announced,  to  the  end  that  tbey  rolKht  be 
polled,  etaould  either  party  have  desired 
it.  Thomp.  &  M.  Juries,  §§  333-339.  In  or- 
der to  have  cured  the  error  of  the  trial 
«ourt  in  the  reception  and  entry  o(  the 
verdict  in  the  absence  of  the  jury,  the  at- 
torneys of  the  parties  should  haveexpress- 
ly  agreed  that  the  Jury  might  be  dis- 
charged when  they  haid  agreed  upon  their 
verdict,  or  they  should  have  expressly 
■waived  the  polling  of  the  jury.  To  cure 
the  verdict,  attrmative,  not  negative,  ac- 
tion was  necessary.  We  perceive  no  error 
iu  the  ruling  of  the  trial  court  concerning 
4secarity  lor  costs.  Bias  had  ra  Ride  an  affi- 
davit that  on  account  of  his  poverty  he 
was  unable  to  give  security.  Section  581, 
Civil  Code.  If  this  affidavit  is  false,  be 
can  be  convicted  of  perjury.  As  the  case 
must  go  back  for  a  new  trial,  we  suggest 
to  tbe  plaintiff  below  that  he  amend  his 
petition  BO  as  to  allege  that  be  is  a  resi- 
dent of  tbe  state,  the  head  of  a  family, 
and  that  the  stork  for  which  the  com  is 
necessary  is  exempt  to  hlin  under  the  stat- 
ute. The  judgment  of  the  district  court 
will  be  reversed.  All  the  justices  concur- 
ring. 

Eastbr  t.  Easter. 
(Supreme  Court  of  Kansas.    June  7,  1890.) 

LnCITATIOSS  —  ACKNOWLBDOEMEXT— InDOKSEUENT 

OF  Credit  on  Note. 

1.  An  indorsement  of  a  credit  upon  a  promis- 
sory nolo,  made  by  tbe  payee  after  the  statute  of 
limitations  bas  run  upon  tbe  note,  and  without  the 
direction  or  knowledge  of  the  maker,  is  not  ad- 
missible as  evidence  of  payment  in  favor  of  the 
payee. 

2.  Where  the  issue  framed  between  the  par- 
ties is  the  statute  of  limitations,  and  whether  the 
debt  sued  upon  has  l>een  talcen  out  of  the  statute 
by  a  part  payment,  the  burden  of  proof  Is  upon 
tbe  plaintiff  to  show,  not  only  that  payment  was 
made  by  the  maker  to  the  payee,  but  that  it  was 
intended  as  a  payment  upon  the  identical  note  up- 
on which  the  action  bas  been  brought, 

(.Syllabus  by  the  Court.) 

Error  from  districtcourt,  Osage  county; 
R.  B.  Spillman,  Judge. 

Foster  <&  Wilsou,  for  plaintiff  In  error. 
Utiey  &  Martlu  and  Ellis  Lewis,  tor  de- 
fendant la  error. 

JoiiNSTO.v,  .T.  This  was  an  action  on  a 
prom issory  note  for  f  1,000  made  and  dated 
December  25,  1872,  by  John  B.  Easter  and 
A.  (;.  Easter,  payable  to  Mary  Ann  Easter 
one  day  after  date,  with  Interest  at  6  per 
cent,  per  annum.  When  the  action  was 
brought  in  December,  18S6,  the  following 
indorsements  were  ui>ou  the  back  of  the 
•note:  "Paid  on  the  within  note  ♦•5,  Sept. 
14. 1884.  Paid  on  the  within  note  *5,  Dec. 
14, 1884.  Paid  on  the  within  note  $8s,  Feb. 
19, 1886. "  John  B.  Easter  died  in  Decem- 
ber, 18S5,  and  in  the  following  year  the 
note  was  exhibited  iu  the  probate  court 
as  a  demand  against  his  estate,  after  no- 
tice to  Anna  N.  Easter,  who  was  the  wife 
of  the  deceased,  and  had  been  appointed 
as  executrix  of  his  estate.  She  defended 
upon  thegroundthat  theclaim  was  barred 
by  the  statute  of  limitations,  and  in  re- 
spect to  the  indorsements  on  the  back 
of  tbe  note  she  denied,  under  oath,  that 
any  payments  were  ever  made  upon  the 


note  by  the  maker,  or  by  any  one  for  him. 
Judgment  was  rendered  in  the  probate 
court  in  favor  of  the  claimant  for  $1,795, 
and  upon  appeal  to  tbe  district  court, 
where  the  case  was  tried  with  a  jury,  the 
result  was  in  favor  of  the  executrix,  it  be- 
ing determined  that  the  action  was  barred 
by  the  statute  of  limitations.  An  action 
accrued  upon  the  note  one  day  after  its 
date,  and  five  years  thereafter  the  deed  was 
barred  under  the  statute,  unless  revived 
by  partial  payment  or  by  a  written  ac- 
knowledgment or  promise  of  liability 
thereon.  It  was  conceded  that  no  indorse- 
ments were  written  upon  the  note  until 
some  time  after  the  death  of  John  B.  East- 
er. On  the  trial  the  Indorsements  were 
first  introduced  in  evidence  over  the  objec- 
tion of  the  executrix,  but  when  it  was  de- 
veloped that  they  were  not  made  during 
the  life-time  of  John  B.  Easter,  nor  until 
more  than  eight  years  after  the  bar  of  the 
statute  had  run  against  the  note,  the 
court  withdrew  the  indorsements  from 
the  consideration  of  the  jury:  and  this 
ruling  is  tbe  first  error  assigned. 

The  ruling  of  the  court  In  withdrawing 
the  indorsements  was  right.  The  contro- 
versy between  the  parties  was  whether  the 
payor  of  the  note  had  by  a  payment  ac  • 
knowlcdged  the  existence  of  the  debt,  and 
the  indorsements  written  on  the  back  of 
the  note  by  the  payee  were  offpred  as  evi- 
dence to  establish  that  fact.  They  did  not 
constitute  any  evidence  of  payment  as 
against  the  payor  of  the  note.  They  were 
not  made  until  more  than  Hi  .years  after  a 
cause  of  action  had  accrued,  nor  until  after 
the  death  of  the  payor.  They  were  there- 
fore ex  parte  statements  of  the  payee,  fav- 
orable tober  own  Interests,  and  upon  well- 
settled  rules  were  not  admissible  as  evi- 
dence In  her  behalf.  If  they  had  been  writ- 
ten by  the  payee  before  the  lapse  of  Ave 
years,  they  might  have  been  treated  as 
declarations  against  her  own  int«re8t,  and 
on  that  ground  might  have  been  received 
as  evidence  in  her  favor.  If  the  payee 
could  make  indorspmeuts  after  a  bar  was 
complete,  without  the  consent  or  direction 
of  the  payor,  it  would  be  within  his  pow- 
er to  manufacture  evidence  in  his  own  be- 
half. The  authorities  all  agrtse  that  in- 
dorsements made  by  tbe  creditor  after 
tbe  statute  has  run  upon  the  claim,  and 
without  the  authority  or  knowledge  of 
the  debtor,  furnish  no  evidence  whatever 
that  the  payment  was  made,  for  thu  rea- 
son that  it  is  an  ex  parte  declaration  by 
a  party  in  bis  own  favor,  and  no  one  is  al- 
lowed to  make  evidence  for  himself. 
Wood,  Lim.  §  115,  and  cases  cited ;  Ang. 
Lim.  §  241.  After  the  courthad  stated  the 
issue  which  had  been  formed  between  the 
parties  it  instructed  the  jury  "that  the 
burden  of  proof  rests  upon  the  plaintiff, 
and  to  entitle  her  to  recover  In  this  suit 
she  must  prove  by  the  preponderance  of 
the  evideiife  that  John  B.  Easter  executed 
the  note  sued  on,  and  that  the  payments 
alleged  to  have  been  made  upon  said  note 
were  In  fact  made  by  said  John  B.  Easter 
In  his  life-time,  and  were  by  him  intended, 
when  made,  to  be  applied  upon  said  note." 
The  plaintiff  contends  that  the  evidence 
established  that  money  was  paid  by  John 
B.  Easter  to  Anna  N.  Easter,  and  that 
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the  money  so  paid  mnst  be  rej^arded  either 
as  payments  upon  the  note  or  giits,  and 
that  the  presumption  is  that  It  was  a  pay- 
ment rather  than  a  gift,  and  that  the  bur- 
den ol  showing  that  the  sums  were  not 
gifts  devolved  upon  the  defendant.  The 
defendant  had  fiied  a  verified  denial  that 
the  payments  were  made  as  alleged  by  the 
plaintiff,  and  It  was  a  controverted  ques- 
tion on  the  trial  whether  any  money  was 
paid  upon  the  note  upon  which  the  action 
■was  brought.  Under  the  issues  framed 
between  the  parties  It  was  not  enough 
to  show  that  there  had  been  money  trans- 
actions between  the  plaintiK  and  John  B. 
Easter  during  his  life-time,  but  the  burden 
was  upon  the  plaintiff  to  show  that  they 
related  to,  and  that  any  payments  of 
money  were  made  upon,  the  identical  debt 
upon  which  suit  has  been  brought.  If  an 
additional  instruction  was  desired  by  the 
plaintiff  in  regard  to  the  presumptions  as 
between  gifts  and  payments  under  a  giv- 
en state  of  facts  it  should  have  been  re- 
quested; but  no  such  request  was  made, 
and  hence  no  error  was  committed  by  the 
court  for  failing  to  further  ampiify  its  in- 
structions. The  evidence  is  sufficient  to 
sustain  the  verdict  of  the  jury.  There  is 
nothing  substantial  in  the  claim  that  the 
motion  for  a  new  trial  should  have  been 
granted  on  the  ground  of  the  misconduct 
of  the  defendant's  attorneys.  Finding  no 
eiTor  in  the  record,  the  judgment  of  the 
district  court  will  be  affirmed.  All  the  j  us- 
ticee  concurring. 


Nei^on  et  a/,  v.  State. 
(Stipreme  Court  of  Kangas.    June  7,  1890.) 

B.ECOG?tIZANCE — CONDITIONS — VALIDITT. 

A  recognizance  in  a  criminal  case  that  re- 
cites that  the  defendant  was  granted  a  new  trial, 
and  that  he  entered  "Into  a  good  and  BUfflcient  re- 
cognizance, in  the  sum  of  five  hundred  dollars,  for 
his  appearance  at  the  next  regular  term  of  this 
court,  to  be  held  at  Lyndon,  Kansas,  October  4th,  A. 
D.  18S1,  and  that  be  shall  not  depart  the  same  with- 
out leave, "  is  not  invalid  because  in  another  part  it 
requires  him  to  appear  before  the  judge  of  said 
court  to  answer  tlie  information  filed  against  him 
in  said  court. 
(Syllalyus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Osage  county;  K.  B.  Spill- 
man,  Judge. 

I''oster  &  Wilson,  for  plaintiffs  In  error. 
L.  B.  Kellogg,  Atty.  Gen.,  and  P.  E.  Greg- 
ory, for  the  State. 

Simpson,  C.  This  is  an  action  on  a  for- 
feited recognizance,  commenced  in  tlie  dis- 
trict court  of  Osage  county  on  the  21st  day 
of  February,  1882.  The  trial  was  had  at 
the  November  term  of  that  court,  in  1887. 
The  recognizance  was  in  the  words  and 
figures  following; 

"  Whereas,  on  the  seventh  day  of  April, 
A.  D.  1881,  the  above-named  cause  came  on 
to  be  heard,  a  jury  was  Impaneled,  and 
the  evidence  produced,  and  on  the  seventh 
day  of  April,  A.  D.  1881,  a  verdict  of  Ruilty 
was  rendered  against  defendant  by  the 
said  jury.  That  on  the  twenty -eiglith  day 
of  April,  A.  D.  1881,  an  order  ol  the  above- 
named  court  was  made,  setting  aside  the 
said  verdict  of  guilty  as  rendered  against 


the  defendant,  and  that  the  defendant 
have  a  new  trial,  and  that  the  defendant 
enter  into  a  good  and  sufficient  recog- 
nizance, in  the  sum  of  five  hundred  dollars, 
for  his  appearance  at  the  next  regular 
term  of  this  court,  to  be  held  at  Lyndon, 
Kansas,  October  4th,  A.  D.  1881,  and  that 
he  shall  not  depart  the  same  without 
leave:  Now,  we  the  undersigned,  residents 
of  said  Osage  county,  Kansas,  acknowl- 
edge ourselves  to  be  indebted,  and  bind 
ourselves  severally  and  jointly,  to  thestate 
of  Kansas,  In  the  sum  of  five  hundred  dol- 
lars, that  the  said  defendant,  .John  Wo- 
mack,  shall  be  and  appear  before  the  judge 
of  said  court  to  answer  the  information 
filed  against  him  in  said  ca^e  in  said  court, 
and  abide  the  judgment  of  said  court,  and 
not  depart  the  same  without  leave. 
"J.  A.  Nelson. 

"Wm.  J.  HOLLENBECK. 

his 
"  Lewis    X    A-  Ogle. 

mark. 
"B.  F.  GOFF." 
A  trial  was  bad  to  the  court,  a  Jury  be- 
ing waived,  and  the  court  made  the  fol- 
lowing findings  of  fact  and  conclusions  of 
law:  "Findings  of  Fact.  (1)  That  on  the 
16th  day  of  March,  1881,  a  complaint  was 
made  to  £.  G.  Lode,  a  justice  of  the  peace 
of  Osage  county,  Kan.,  charging  John 
Womack  with  the  crime  of  an  asHault  with 
intent  to  kill,  upon  which  complaint  a 
warrant  was  issued  by  said  Justice,  and 
by  virtue  of  which  warrant  the  said  John 
Womack  was  arrested  and  brought  before 
said  justice  tor  preliminary  examination, 
and.  that  thereupon,  on  said  16th  day  of 
March,  1881,  the  state  of  Kansas,  being 
present  by  S.  B.  Bradford,  county  attor- 
ney of  Osage  county,  and  said  John  Wo- 
mack being  present  in  person,  and  F.  S. 
Singletary,  his  attorney,  the  said  John 
Womack  waived  a  preliminary  examina- 
tion; and  he  was  thereupon  by  said  jus- 
tice required  to  enter  into  a  recognizance 
in  the  sum  of  $500  for  his  appearance  at 
the  next  terra  of  the  district  court  of  said 
county  of  Osage,  and  in  default  of  such 
recognizance  that  he  be  committed  to  the 
jail  of  said  county  until  discharged  accord- 
ing to  law ;  and  that  on  the  said  16th  day 
of  March,  1881,  the  said  John  Womack, 
having  failed  to  enter  Into  such  recog- 
nizance, was,  by  written  order  of  commit- 
ment by  said  justice,  ordered  to  be  com- 
mitted to  the  county  jail  of  said  county  of 
Osage,  and  under  such  order  of  commit- 
ment was,  by  Wra.McBee, a  constable,  de- 
livered Into  the  jail  of  said  county.  (2) 
That  afterwards,  on  the  Sth  day  of  April, 
1881,  an  information  was  filed  against  the 
said  John  Womack,  in  the  disti-ict  court 
of  Osage  county,  Kan.,  charging  him  wittx 
the  crime  of  an  assault  with  Intent  to  kill. 
(3)  That  on  the  7th  day  of  April.  1881,  the 
said  John  Womack,  being  present  in  open 
court,  with  Ellis  Lewis  and  F.  S.  Single- 
tary, his  counsel,  entered  a  plea  of  not 
guilty  to  the  charge  contained  In  said  in- 
f'trination,  and  was  thereupon  duly  tried 
for  said  offense,  and  was  by  the  verdict  of 
the  jury,  on  the  8th  day  of  April,  IKSl, 
found  guilty  as  charged  in  the  informa- 
tion. (4)  That  a  motion  for  a  new  trial 
was  duly  filed  in  said  case,  upon  the  hoar- 
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ine  of  which  motion,  on  the  2Stb  day  of 
April,  1881,  a  new  trial  waa  granted  by 
the  conrt;  and  at  the  same  time  It  was 
ordered  by  the  court  that  the  amounl  ol 
defendant's  bail  be  flxed  at  f  500,  and  that 
the  case  be  contluaed  until  the  next  term. 
(5)  That  on  the  6tb  day  of  May,  1881,  the 
defendants  In  this  action,  John  A.  Nelson, 
Wm.  J.  Hollenbeck.  JLewis  A.  O^le,  and  B. 
K.  Gotf,  executed  the  recogDizaoce  sued 
upon  in  this  action,  a  copy  of  which  is  set 
out  in  the  petition  in  this  case;  and  on  the 
18th  day  of  May.  W.  H.  Smith,  sheriff  of 
said  county  of  Osage,  approved  said  recog- 
nizance, and  released  the  said  John  Wo- 
mack  from  his  custody.  (6)  That  from 
the  16th  day  of  March,  1881,  when  the  said 
John  Womack  was  committed  to  the  jail 
of  said  county  of  Osage,  until  the  18th  day 
of  May,  1881,  he,  the  said  John  Womack, 
had  not  been  discharged  from  said  jail, 
and  that  during  all  that  time  he  remained 
In  said  jail,  and  in  the  custody  of  the 
Bheriff  ot  said  county  of  Osage.  (7)  That 
on  the  18th  day  of  May,  1881,  W.  U.  Smith 
was  sheriff  of  said  county  ot  Osage.  (8) 
That  on  the  6th  day  of  October,  1881,  and 
atthenextterm  of  the  districtcourt  of  said 
countyof08age,after8aidi-ecognizancewa8 
entered  into,  the  defendant  having  failed  to 
appear  before  the  court  according  to  the 
terms  of  said  recognizance,  said  recog- 
nizance -was  by  the  court  declared  for- 
feited. ConcIusioDf!  of  Law.  (1)  That  the 
said  defendunts  are  liable  as  sureties  upon 
said  recognizance.  (2)  Tnat  the  state  ot 
Kansas  is  entitled  to  recover  from  said  de- 
fendants, jointly  and  severally,  the  sum  of 
$500,  with  Interest  thereon  from  the  5th 
of  October.  1881 .  " 

The  cognizors  bring  the  case  here  for  re- 
view, and  allege  as  error,  first,  that  there 
"was  no  allegation  or  showing  that  Wo- 
mack was  in  the  custody  of  the  sheriff,  or 
that  the  sheriR  had  any  right  to  take  the 
recognizance. 

1.  The  petition  alleges  that  this  recog- 
nizance was  executed  and  delivered  to  the 
sheriff  of  Osnge  county  on  the  18th  day  of 
May,  18.SI,  after  the  adjournment  of  the 
court,  lor  the  purpose  of  procuring  the  re- 
lease ol  thn defendant,  John  Womack, from 
the  custody  of  the  sheriff.  It  also  alleges 
the  conviction  of  Womack  at  the  April 
term,  1881,  of  the  charge  of  intent  to  kill 
one  Robert  Reynolds;  that  on  the  28th 
day  of  April,  1R81,  the  court  set  aside  the 
verdict,  and  granted  Womack  a  new  trial, 
and  held  him  to  ball  in  the  sum  of  $.500. 
At  the  trial  the  sheriff  was  a  witness  on 
behalf  of  the  state,  and  testified  that  in 
the  month  of  May,  1881,  he  was  holding 
the  office  of  sheriff  of  Osage  county ;  that 
he  was  keeper  of  the  jail  of  the  county; 
that  he  had  the  person  of  John  Womack 
In  custody;  and  that  the  recognizance  was 
taken  and  approved  by  him.  This  was 
sufficient  of  itself,  without  reference  to 
finding  No.  6,  as  made  by  the  court,  and 
probably  supports  the  finding;  but  it  not, 
and  the  finding  be  discarded,  it  is  amply 
sufficient  to  support  the  Judgment. 

2.  The  second  ojcctlon  Is  that  the  recog- 
nizance requires  the  defendant  Womack  to 
appear  before  the  judge  of  the  court,  in-, 
stead  of  "at  the  regular  term  of  this 
court. "    It  does  both.    It  recites  that  he 


was  gran  ted  a  new  trial,  and  that  "be  was 
required  to  enter  into  a  good  and  sufficient 
recognizance,  in  the  sum  of  fire  hundred 
dollars,  tor  his  appearance  at  the  next  reg- 
ular term  of  this  court,  to  be  held  at  Lyn- 
don, Kansas,  October  4th,  1S81,  and  that 
he  shall  not  depart  the  same  without 
leave. "  So  that,  construing  the  whole  in- 
strument together,  it  is  perfectly  plain 
that  he  was  required  to  be  in  attendance 
at  the  next  regular  term,  to  be  held  on  the 
4th  day  ot  October,  and  to  appear  before 
the  judge  of  said  court  to  answer  the  in- 
formation filed  against  him  in  snid  court. 
We  think  this  recital,  "before  the  judge," 
is  such  a  defect  in  form,  or  omission  of  re- 
cital, as  Is  contemplated  in  section  154  of 
the  Criminal  Code. 

3.  The  last  objection  is  that  the  record 
shows  a  default  to  appear  on  the  5th  of  Oc- 
tober, instead  of  on  the  4tb,  and  that  there 
"is  no  presumption  that  the  court:  contin- 
ued longer  than  the  4th  day  ol  October. 
There  is  no  occasion  for  the  aid  of  any 
presumption.  At  the  trial  the  journal  en- 
try ot  the  proceedings  ot  the  court  was 
produced  and  read,  and  it  recited  that  on 
the  5th  day  of  October,  1881,  the  case  ot 
State  V.  John  Womack  was  called  for  trial, 
and  that  the  defendant  Womack  came 
not;  that  he  was  called  three  times  at  the 
front  door  of  the  court-house,  and  made 
no  appearance,  and  thereupon  the  recog- 
nizance was  produceil,  and  ail  of  these 
plaintiffs  in  error  called  in  the  usual  form, 
and  then  the  court,  by  order,  declared  a 
forfeiture  ot  the  recognizance.  This  estab- 
lishes conclusively  that  court  was  in  ses- 
sion on  the  6th  of  October;  that  the  case 
against  Womack  was  reached  for  trial; 
that  he  was  called,  and  did  not  appear; 
and  that  in  consequence  of  his  default  the 
bond  was  broken,  and  declared  forfeited. 
This  Is  good  enough  for  every  purpose. 
It  Is  recommended  that  the  judgment  be 
affirmed. 

Per  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


Lyeth  v.  Griffis. 
(Supreme  Court  of  KaruiM.  June  7, 1890.) 

Attachment— Levy  and  Lien — ^Replevin. 

To  constitute  an  existing  and  valid  lovy  of 
an  attachment  under  section  !J2  of  the  Justices' 
Code,  the  officer  Uolding:  the  writ  must  do  that 
which  will  amount  to  a  chan^  in  the  possession 
of  the  property  attactied;  his  custody  must  be 
such  as  will  enable  him  to  hold  the  property  sub- 
ject to  the  order  of  the  authority  issuing  the  writ; 
and  so,  where  an  officer  holding  an  order  of  attach- 
ment merely  goes  to  the  place  were  the  property 
is  found,  and  appraises  the  same,  without  taking  it 
Into  his  possession,  and  does  not  exercise  any  do- 
minion or  control  over  it,  and  the  property  is  re- 
moved beyond  the  control  of  the  officer,  held,  that 
there  was  no  valid  levy  on  the  goods  and  chattels, 
and  the  officer  did  not  obtain  such  an  interest  there- 
in as  entitled  him  to  bring  an  action  in  replevin. 

(Syllabui  bv  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Chase  county ;  Fkank  Dos- 
TBU,  Judge. 

A. A.  Httrd,C.N.Sterrjr,&nd  Robert  Dua- 
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lap,  for  plaliitiH  in  error.    Madden  Bros., 
lor  defendant  In  error. 

Green,  C.  This  was  an  action  of  replev- 
in,  commenced  by  the  defendant  in  error, 
J.  W.  Griffls,  sheriff  of  Chase  county, 
against  J.  C.  Lyeth,  who  was  the  agent  of 
the  Atcliison,  Topeka  &  Santa  Fe  Rail- 
road Company  at  Strong  City.  The  plain- 
tiff below  held  an  attachment  issued  by  a 
Justice  of  the  peace  at  Strong  City,  direct- 
ed to  him  as  sheriff  of  Chase  county,  in  a 
suit  commenced  by  George  Smith  against 
William  McMurphy  upon  a  claim  for  $16.- 
47.  The  writ  of  attachment  was  issued  on 
the  12th  day  of  November,  1885, and  on  the 
morning  of  the  same  day  a  deputy-sheriff 
went  with  the  writ  to  the  depot  of  the 
Atchison,  Topeica  &  Santa  Fe  Railroad  in 
Strong  City  for  the  purpose  of  executing 
the  same.  Lyeth  was  not  in  the  depot  at 
tlie  time,  but  the  deputy-sheriff  left  a  copy 
of  theorder  of  attachment  with  an  employe 
of  the  railroad  company  under  Lyeth,  and 
then  went  to  the  wareroom  in  the  depot 
building,  where  the  goods  of  McMni-phy  had 
been  left  for  shipment  some  two  days  be- 
fore, consigned  to  Samuel  Cody,  at  Wil- 
son, Kan.,  and  had  the  goods  appraised, 
and  left  them  in  the  wareroom.  The 
goods  in  question  consisted  of  household 
and  kitchen  furniture,  two  boxes,  and  a 
trunk.  About  4  o'clock  in  the  afternoon 
of  the  same  day  thedeputy-sheriff  re  turned 
to  the  depot  for  the  purpose  of  removing 
the  goods,  and  found  that  Lyeth  was 
loading  them  in  a  car  for  the  purpose  of 
shipping  them  away.  Lyeth  did  not  have 
any  personal  knowledge  of  the  attempted 
levy  and  appraisement  in  the  forenoon,  and 
refused  to  deliver  the  goods  to  the  officer; 
claiming  they  were  in  the  custody  of  the 
railroad  company,  and  could  not  be  at- 
tached, and  could  only  be  reached  by  gar- 
nishment proceedings.  An  effort  was 
made  to  take  possession  of  the  goods,  but 
the  officer  only  succeeded  in  securing  a  safe 
and  roll  of  carpet.  The  balance  of  the 
goods  were  either  loaded  in  the  car  or 
locked  up  in  the  depot.  This  suit  was  in- 
stituted the  next  day;  and  the  goods,  in 
the  mean  time,  had  been  shipped  away 
from  Strong  City.  In  the  attachment  suit 
the  defendant  William  McMurphy  was  not 
served  with  summons,  as  be  was  not 
found  in  the  county.  Service  by  publica- 
tion was  made,  and  judgment  rendered 
against  him  in  Justice's  court.  After  the 
Introduction  of  all  the  evidence  in  the  trial 
of  this  case  in  the  court  below,  certain  In- 
Btructtons  were  asked  by  the  defendant 
below,  which  were  refused  by  the  trial 
court.  The  court  instructed  the  Jur.v  to 
return  a  venlict  for  the  plaintiff.  The 
plaintiff  in  error  brings  the  case  here  for 
review. 

The  claim  made  by  the  plaintiff  in  error 
is  that  the  sheriff  was  not  entltle<l  to  the 
Immediate  possession  of  the  goods;  that 
there  was  no  legal  levy  of  the  attachment; 
that  there  was  no  wrongful  detention  by 
the  defendant  below ;  and  that,  therefore, 
replevin  did  not  lie.  It  is  provided  by  sec- 
tion 32  of  the  Justices'  Code  that,  when 
the  property  can  be  come  at,  the  same 
shall  be  taken  into  custody,  and  held  sub- 
ject to  the  order  of  the  justice  of  the  peace. 


By  this  section  of  the  Code,  it  is  made  the 
imperative  duty  of  the  officer  serving  the 
writ  to  take  the  property  Into  his  custo- 
dy.   His  possession  should  be  open  and 
exclusive,  to  enable  him  to  hold  it.    Did 
the  officer  do  this?    The  evidence  shows 
he  went  to  the  place  where  the  property 
was  found,  and  appraised  it,  but  the  pos- 
session was  not  changed.    The  rule  that 
the  first  duty  of  an  officer  holding  a  writ 
of  attachment  is  to   obtain  and  retain  thd- 
possession  of  the  property  rests  upon  rea- 
son, as  well  as  authority.    He  must  neces- 
sarily sustain  such  a  relation  to  the  prop- 
erty he  seizes  as  will  enable  him  to  hold  it 
subject  to  the  authority  of  the  court  issu- 
ing the  order.    If  such  were  not  the  case, 
the  remedy  would  be  valutiess.    The  su- 
preme court  of  Iowa  has  held,  under  a 
statute  similar  to  our  own,  that,  to  con- 
stitute a  valid  levy  of  a  writ  of  attach- 
ment, ttie  officer  having  the  writ  must  do 
that  which  amounts  to  a  change  of  the 
possession  of  the  property,  or  something 
which  is  equivalent  to  a  claim  of  domin- 
ion, coupled  with  a  power  to  exercise  it. 
Crawford   v.  Newell,  23  Iowa,  453;  Bickl^r 
V.  Kendall,  66  Iowa,  703,  24  N.  W.  Rep.  513. 
Again,  it  was  held  by  the  same  court  that, 
to  make  a   legal  and  valid  levy  upon  pep 
sonal  property,  the  officer  must  do  such 
acts  as  that  but  for  the  protection  of  the 
writ    he  would  be  liable.     A  levy   under 
which  the  officer  does  not  have  actual  con- 
trol of  the  personal  property  levied  upon, 
with  power  of  removal,  is  invalid.    Rix  v. 
Silknitter,  57  Iowa,  262,  10  N.  VY.  Rep.  653. 
It  could  hardly  be  claimed  that  the  officer 
would  have  been  liable  as  a  trespasser, 
upon  the  facts  as  developed  In  this  case,  if 
suit  bad  been  commenced  by  the  owner  of 
the  goods,  as  his  possession  had  not  been 
intertered  with  in  the  least     In  executing 
a  levy  upon  personal  property  of  a  tangi- 
ble sort,  the  officer  must  take  possession; 
and  the  possession,  to  render  the  attach- 
ment effectual,  must  be  actual, in  the  sense 
that  it  takes  the  property  from  the  imme- 
diate control   of  the  defendant,  and  gives 
the  officer  control  over  it.    1  Amer.  &  £ng. 
Cyclop.  Law,  919;  Wade,  Attachm.  §  129. 
The  rule  is  well  established,  too,  that,  it 
the  provisions  of  the  statute  are  not  fully 
complied  with  by  the  officer  in  levying  or 
executing   the  writ,  no  lien  is    obtained. 
Greenvault  v.  Bank,  2  Doug.  (Mich.)  502; 
Buckley  v.  Lowry,  2  Mich.  420;  Millar  v. 
Babcock,  29  Mich.  526;   Adams  v.  Abram, 
38   Mich.   302;    Fairbanks    v.   Bennett,  52 
Mich.  61,17  N.  W.  Rep.  696.    This  court  has 
held,  in  the  case  of  Crisfield  v.  Neal,  36  Kan. 
282, 13  Pac.   Rep.  272,  that  in  levying  an 
execution  upon  personal  property,   it  is 
necessary  tor  the  officer  to  reduce  the  prop- 
erty to  his  possession,  or  bring  it  witliia 
his  immediate  control;  that  a  mere  pen 
and  ink  levy  will  not  do.    Chittenden  v. 
Rogers,  42  111.  100;  Minor  v.  Herriford,  25 
111.  344;  Havely  v.  Lowry,  30  111.  446;  Da- 
vidson  V.  Waldron,  31   111.  120;  Beekman 
V.  Lansing,  3  Wend.  446.    Inasmuch  as  the 
officer  did  not  have  the  actual  control   of 
the  property  in  controversy,  the  levy  was 
invalid,  and  he  did  not  obtain  such  an  in- 
terest as  entitled  him  to  bring  a  suit  in  re- 
plevin.   It  follows  from  this  view  of  th© 
law  that  the  court  was  in  error  in  instruct- 
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Ing  the  Jury  to  return  a  verdict  tor  the 
plaintiff  below.  We  therefore  recommend 
that  the  Judgment  be  reversed,  and  the 
cauBe  remanded  for  a  new  trial. 

Per  Curiam.    It  la  so  ordered ;  all  the 
justices  concurring. 


Clevkxgeb  et  a/,  v.  Hansen  et  ah 

{Supreme  Court  of  Kansas.    June  7,  1890.) 

Excessive  Judgment— Modificatiou  —  Cobpor A- 

TioNS— RioBTs  or  Crbditobs. 

1.  Where  the  record  shows  that  a  judgment  in 
the  trial  court  is  entered  for  a  sum  larger  than  the 
plaintiff  is  entitled  to  under  his  petition,  it  may  be 
modifled  by  the  court  at  or  after  the  term  at  -which 
the  judj^ment  was  reDdered. 

2.  Where  two  or  more  suits  are  commenced 
under  paragraph  13(M,  Gen.  St.  1889,  and  judgments 
are  obtained  against  the  stockholders  in  such  suits 
at  the  same  term,  and  executions  are  issued  there- 
on during  the  term,  or  within  10  dajs  thereafter, 
the  fund  raised  thereon,  or  upon  any  one  of  such 
executions,  must  be  distributed  pro  rata  among  all 
such  execution  creditors. 

(SylUibus  by  Strang,  C.) 

ComnilsBloners'  decision.  Error  from 
district  court.  Brown  county;  R.  C.  Bab- 
sett,  JudRe. 

W.  W.  <f  IV.  F.  Guthrie,  for  plaintiffs  in 
error.  James  Walloon,  For  defendants  in 
error. 

Strang,  C.  This  case  comes  hero  on  er- 
ror from  the  district  court  of  Browncoun- 
ty.  January  29,  1886,  the  plaintiffs  ob- 
tained judgment  against  the  elevator 
and  mill  company  at  Everest,  Kan.,  for 
f  7,146.50.  April  30, 1S86,  the  said  elevator 
and  mill  company  was  dissolved  by  pro- 
ceedings had  in  court.  April  25, 1887.  the 
plaintiffs  commenced  suit  in  the  court  be- 
low, under  paruEraph  1204,  Gen.  St.  1889, 
to  ascertain  and  establish  the  liability  of 
the  defendants  as  stock  holders  in  said  ele- 
Tator  and  mill  company.  February  22, 
1888,  they  obtained  a  Judgment  or  order  as- 
certaining and  establishing  such  liability, 
and  on  the  same  day  the  plaintiffs  issued 
their  execution  to  Atchison  county,  Kan., 
where,  being  indorsed  "No  goods,"  it  was 
on  the  24th  day  of  said  month  levied  upon 
the  land  of  the  defendant  Honnell.  Pend- 
ing the  appraisement  and  sale  of  the  land 
so  levied  upon,  and  before  said,  land  had 
been  sold,  the  plaintiffs  were  Jiotifled  by 
the  clerk  of  the  district  court  of  Brown 
county,  whence  the  execution  Issued,  that 
the  money  thereon  had  been  paid  into 
court,  and  the  plaintiffs  were  asked  to  re- 
turn their  execution,  which  they  did,  and 
on  March  14th  received  by  their  attorney 
from  the  clerk  of  the  court  the  amount 
of  their  judgment,  less  $843.08;  the  clerk 
claiming  that  they  were  not  entitled 
to  the  latter  amount,  because  their  judg- 
ment was  so  much  too  large.  Berais 
Bros.,  who  had  a  judgmenc  in  the  same 
court  against  the  elevator  and  mill  com- 
pany, commenced  suits  in  the  district 
conrt  in  the  same  county,  July  6, 1887,  to 
ascertain  and  fix  the  liability  of  the  same 
defendants  as  stockholders  in  the  same 
company,  and  on  August  31st  the  defend- 
ants Aiken  and  Hansen,  having  each  a 
jndgment  against  the  elevator  and  mill 


company,  commenced  their  suits  to  as"ew- 
taln  and  establish  the  liability  of  the  de- 
fendant stockholders  in  said  company. 
Bemls  Bros.,  Aiken,  and  Hansen  each  ob- 
tained their  judgments  or  orders  ascertain- 
ing and  fixing  the  liability  of  the  defend- 
ant stockholders  at  the  same  term  during 
which  the  plaintiffs  obtained  theirs.  The 
defendants  Aiken  and  Hansen  and  Bemis 
Bros,  issued  their  executions  on  the  27th 
of  February,  and  they  were  placed  in  the 
hands  of  the  sheriff  of  Brown  county.  On 
the  19th  of  March  these  executions  were  re- 
turned. On  the  20th  Beinis  Bros,  received 
from  the  clerk  out  of  the  *843.08  in  his 
hands  the  full  amount  of  their  claim,  and  on 
the  next  day  the  clerk  divided  the  balance 
between  Hansen  andi  Aiken.  At  the  next 
term  of  the  district  court.  May  9, 1888,  a 
motion  was  filed  in  all  the  cases,  asking 
that  each  of  the  judgments  therein  be  cor- 
rected, and  that  the  whole  sum  of  money 
paid  into  court  by  Honnell  and  Henney, 
$5,500,  be  prorated  among  all  the  said 
judgment  creditors.  This  motion  was  re- 
sisted by  the  plaintiffs,  but  it  was  sus- 
tained. The  court  modified  the  judgment 
of  plaintiffs'  by  reducing  it  to  the  sum  of 
$4,218.60.  The  court  also  prorated  the 
J5„W0  among  all  the  judgment  creditors, 
giving  the  plaintiffs  $3,392.50,  Instead  of 
44,218.60. 

The  plaintiffs  complain  of  the  ruling  of 
the  court  upon  both  branches  of  the  mo- 
tion. They  say  that  the  court  had  no 
right,  upon  the  motion  as  filed,  at  the 
time  when  filed,  to  modify  their  judgment. 
An  examination  of  th*  plaintiff's  petition 
shows  that  they  claimed  a  judgment  for 
$7,146.50,  and  $142  costs  and  Interest,  less  a 
credit  of  $3..'i00.  Without  stopping  to'  fig- 
ure the  exact  amount  plantiffs  thus  claimed 
a  judgment  for,  it  is  certain  it  was  for  a 
sum  considerably  less  than  the  amount  for 
which  they  recovered  judgment.  The  judg- 
ment being  for  a  sum  larger  than  the  plain- 
tiffs claimed,  with  interest  and  costs,  it 
appears  upon  the  record  that  the  judg- 
ment wns  too  large,  and  for'  a  sum  in 
which  the  court  was  not  authorized  to 
render  it.  The  jurisdiction  of  the  subject- 
matter  is  limited  by  the  plaintiff's  claim  in 
their  petition,  and  if,  by  mictake,  a  judg- 
ment is  rendered  for  a  sum  beyond  the  ju- 
risdiction of  the  court  in  tha  case,  the 
court  undoubtedly  may  correct  It  on  mo- 
tion. The  case  of  Toblc  v.  Commissionera, 
20  Kan.  14,  settles  the  right  of  thecourt  to 
correct  Its  judgment  at  or  after  the  term 
at  which  the  judgment  Is  rendered.  Also 
Small  V.  Douthitt,  1  Kan.  335.  The  court, 
therefore,  committed  no  error  in  modify- 
ing the  plaintiff's  judgment  so  as  to  make 
it  correspond  with  the  sum  the  plaintiffs 
had  a  right  to  recover. 

The  second  question  is  one  that  has  giv- 
en us  more  trouble.  It  would  seem  that 
under  the  circumstances  surrounding  and 
attendlug  this  case  the  plaintiffs  should  re- 
cover the  full  amount  of  their  modified 
judgment.  But  turning  to  the  General 
Statutes  of  1889,  par.  4544,  we  find  it 
reads  as  follows:  "When  two  or  more 
writs  of  execution  agaiqst  the  same  debt- 
or shall  be  sued  out  daring  the  term  In 
which  judgment  was  rendered,  or  within 
ten   days  thereafter,  and   when    two  ot 
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more  writs  of  execution  againet  the  same 
debtor  shall  be  delivered  to  the  officer  on 
the  same  day,  no  preference  shall  be  p;iven 
to  either  ot  such  writs;  but  U  a  suffident 
snm  of  money  be  not  made  to  satisfy  all 
[such]  executions,  the  amount  made  shall 
be  distributed  to  the  several  creditors  in 
proportion  to  the  amount  of  their  respect- 
ive demands.  In  all  other  cases  the  writ 
of  execution  first  delivered  to  the  officer 
shall  be  first  Hatisfled ;  and  It  shall  be  the 
duty  of  the  officer  to  indorse  on  every  writ 
of  execution  the  time  when  he  received  the 
same.  But  nothing  herein  contained  -hall 
be  so  construed  as  to  affect  any  preferable 
lien  which  one  or  more  of  the  judgments 
on  which  execution  issued  may  have  on 
the  lands  of  the  judgment  debtor. "  This 
section  provides  that  where  two  or  more 
executions  against  the  same  debtor  shall 
be  sued  out  during  the  term  In  which  judg- 
ment was  rendered,  or  within  10  days 
thereafter,  no  preference  shall  be  given  ei- 
ther of  said  writs.  In  this  case  all  the 
Judgments  were  rendered  at  the  same 
term,  and  all  the  writs  were  issued  during 
the  same  term.  It  seems  to  us  that  wtiat- 
ever  would  be  the  rights  of  the  plain- 
tiffs under  the  general  authorities  in  rela^ 
tion  to  the  dtstribtion  of  funds  recovered 
upon  judgments  against  stocl^holders  of  a 
corporation,  our  statute  above  quoted 
applies  under  the  circumstances  of  this 
case,  and  rendei-s  the  fund  raised  upon  the 
execution  of  the  plaintiffs  subject  to  a  pro 
rata  distribution  among  all  the  creditors 
having  judgments  at  the  same  term  upon 
which  executions  were  issued  during  the 
term.  It  is  argued  that  an  order  obtained 
in  a  proceeding  institnted  under  para- 
graph 1204,  Gen.  St.  1889,  to  ascertain  the 
liability  of  stocliholders  of  a  corporation, 
is  not  a  judgment;  that  the  proceeding 
under  this  statute  is  not  an  ordinary  ac- 
tion at  law,  or  proceeding  in  equity,  but 
is  a  special  proceeding  to  ascertain  the 
amount  of  a  liability  that  does  not  grow 
out  of  the  relation  of  debtor  and  credit- 
or, but  exists  solely  by  the  terms  ot  the 
statute ;  and  that,  therefore,  the  pro  visions 
of  paragraph  4.544,  above  quoted,  do  not 
apply.  The  language  of  paragraph  1204  is : 
"If  any  corporation  created  under  this  or 
any  general  statute  of  this  state,  except 
railway  or  charitable  or  religious  corpora- 
tions, be  disBolvcd,  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person 
or  persons  who  were  stocltholders  at  the 
time  of  such  dissolution,  without  joining 
the  corporation  in  such  suit;  and  if  judg- 
ment be  rendered  and  execution  satisfted," 
etc.,  suite  may  be  brought,  a  judgment  re- 
covered, and  execution  issued  under  this 
statute.  If  the  legislature  did  not  contem- 
plate an  action  and  a  judgment  under  the 
statute,  it  was  very  unfortunate  in  the  se- 
lection of  its  language.  We  feel  con- 
strained to  say  that  the  result  of  a  pro- 
ceeding under  the  statute  is  a  judgment, 
and  that  executions  on  such  judgments 
are  subject  to  the  provisions  of  paragraph 
4544,  Id.  We  therefore  recommend  that 
the  judgment  of  the  court  below  be  at- 
-flrmed. 

Peh  Curiam.    It  is  so  ordered;  all  the 
Justices  concui*rlng. 


Board  op  Cou.vtyCommissio.nehs  ofCueb- 
OKKB  County  v.  Chew  et  a/. 
{Supreme  Court  of  Kansas.    Juno  7,  1890.) 
Statotes — Time  of  Taking  Efpbct— CJoustt 
Tksascrbks — Feks. 
Chapter  159,  Laws  1S87,  took  effect  and  was 
in  force  after  its  publication  in  the  statute  book, 
and  upon  the  expiration  of  the  terms  of  all  the  offi- 
cers named  therein.    Said  chapter  <>tates  a  time 
when  it  shall  take  effect  and  be  in  force,  and  is 
therefore  not  in  conflict  with  the  first  clause  of  seo- 
tion  19,  art  2,  of  the  constitution. 
{SyUaim»  by  Slrcmg,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Chcroliee  county ;  Gkobgb 
Chandler,  Judge. 

C.  D.  Ashley,  for  plaintiff  in  error.  U.  M. 
Cheshire  and  Case  &  Glasse,  for  defendants 
in  error. 

Strang,  C.  This  case  wa«  tried  in  the 
district  court  of  Cherokee  coanty,  on  May 
16, 1888,  by  the  court  without  a  jury,  on 
the  following  agreed  statement  of  facts: 
"It  is  agreed  that  upon  the  trial  of  this 
cause  the  following  facts  shall  be  talcen  as 
true:  First.  That  W.  H.  Chew,  one  of  the 
defendants  above  named,  is  the  duly  elect- 
ed, qualified,  and  acting  register  of  deeds 
of  said  county ;  that  his  term  as  such  com- 
menced January  10,  1888,  and  that  said 
other  defendants,  Q.  G.  Gregg,  Z.  H.  Lou- 
dermilk,  and  James  Murphy  are  the  sure- 
ties on  the  official  bond  of  said  defendant 
Chew,  as  register  of  deeds  as  aforesaid, 
for  the  term  commencing  as  above  stated; 
and  that  said  defendant  executed  and  de- 
livered the  official  bond,  a  copy  ot  which  is 
given  as  an  exhibit  to  the  plaintiff's  peti- 
tion herein.  Second.  That  said  defendant 
W.  H.  Chew  kept  an  accurate  account  of 
all  fees  charged  by  him  as  such  register  of 
deeds  for  the  first  quarter  of  the  year  1888, 
to-wit,  from  January  10,  1888,  to  March 
31, 1S88,  which  amounted  in  the  aggregate 
to  the  sum  ot  $1,017.70,  and  that  he  has  re- 
fused to  turn  over  to  the  treasurer  of  said 
county  one-half  of  the  excess  of  said  sum 
above  six  hundred  dollars,  and  claims  that 
he  is  entitled  to  the  whole  of  said  fees  for 
his  services  as  such  register  of  deeds  tor 
theterm  above  specified,  and  claims  the  act 
ot  the  legislature  of  the  state  ot  Kansas 
entitled  'An  act  regulating  the  fees  and 
salaries  of  the  county  treasurers,  county 
clerks,  conn  ty  attorneys,  probate  judges, 
county  auditors,  and  registers  of  deeds  ot 
Cherokee  and  Labette  counties,  Kansas,' 
approved  March  .5,  1S87,  the  same  being 
chapter  159  of  the  Session  Laws  ot  18S7,  is 
unconstitutional  and  void,  and  of  no  foice 
or  effect.  Third.  That  the  term  ot  the 
county  auditor  ot  Labette  county,  who 
was  duly  appointed  and  qualified,  com- 
menced March  4,  18S6,  and  ended  March  4, 
1888,  and  that  the  term  of  the  present  coun- 
ty auditor  ot  Cherokee  county,  who  was 
duly  appointed  and  qualified,  commenced 
October  8, 1887,  and  will  expire  October  8, 
1889." 

The  court  found  for  the  defendants,  and 
rendered  judgment  against  theplalntiff  for 
costs;  whereupr-n  the  plaintiff  filed  amo- 
tion for  a  new  trial,  which  was  overruled. 
The  plaintiff  excepted  to  such  ruling,  and 
brings  the  case  here  tor  review. 

Tiie  first  question  in  the  case,  and  th» 
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one  upon  which  the  court  below  based  Ita 
finding  and  Jadgment  In  favor  of  the  de- 
fendants, if),  was  the  cause  in  the  district 
court  prematurely  brought?  The  deter- 
mination of  this  question  involves  a  con- 
struction of  section  8,  c.  159,  Laws  1S87, 
which  reads  as  follows:  "This  act  shall 
talce  effect  and  be  in  force  from  and  after 
Its  publication  in  the  statute  book,  and 
after  the  present  term  of  the  officers  here- 
inbefore named  shall  have  expired. "  The 
constitutional  pro  vision  touching  this  sub- 
ject is  aa  follows,  (article  2.5  19:)  "The 
legislature  shall  prescribe  the  time  when 
its  acts  shall  be  in  force,  and  shall  provide 
for  the  speedy  publication  of  the  same,  and 
no  law  of  a  general  nature  shall  be  in  force 
nntil  the  same  be  published."  The  plain- 
tiff in  errur  contends  that  the  act  of  1887 
(chapter  159of  the  Lawsof  that  year)  taltes 
effect  after  its  publication  in  the  statute 
book,  and  was  in  force,  or  became  opera- 
tive, as  to  the  offices  named  therein,  upon 
the  expiration  of  the  terms  of  the  respect- 
ive occupants  thereof.  If  this  construc- 
tion is  adopted,  the  act  takes  effect  in  part 
at  one  time,  and  in  part  at  other  and  dif- 
ferent times,  and  may  on  that  account  be 
obnoxious  to  the  constitutional  provision 
above  quoted,  which  requires  the  legisla- 
ture to  fix  a  time  when  its  enactments 
shall  takeeffect  and  be  in  force.  If  another 
construction  can  be  plEiced  upon  section 
8  of  the  Laws  of  1^7,  above  quoted,  which 
frees  it  from  any  objection  under  the  con- 
stitutional provision,  and  such  construc- 
tion is  equally  consistent  with  the  lan- 
guage of  said  section  8,  and  with  the  in- 
tention of  the  legislature  in  enacting  the 
law  of  which  section  8  is  a  part,  such  con- 
struction should  be  adopted.  If  we  con- 
strue the  words, "  and  after  the  present 
term  of  the  otticers  hereinbefore  named 
shall  have  expired,"  to  menu  after  the 
terms  of  all  the  officers  named  shall  have 
expired,  the  act  not  only  takes  effect,  but  be- 
comes operative  in  all  its  parts,  and  upon 
all  the  offices  therein  named,  at  the  same 
time,  and  Is  thus  free  from  the  objection 
that  it  takes  effect  piece-meal,  and  also,  as 
we  think,  from  the  objection  that  the  leg- 
islature in  its  pa.ssage  did  not  fix  a  time 
when  the  act  should  take  effect  and  be  in 
force.  We  conclude,  therefore,  that  the 
legislature  intended  to  have  chapter  159, 
Laws  1887,  take  effect  and  be  In  force  after 
its  publication  in  the  statute  book,  and 
after  the  expiration  of  the  terms  of  all  the 
officers  therein  named.  As  above  Inti- 
mated,  we  believe  this  answers  the  argu- 
ment against  the  constitutionality  of  the 
law,  based  upon  the  alleged  fact  that  the 
legislature  did  not  fix  a  time  when  the  act 
should  be  in  force  and  take  effect.  We  do 
not  think  the  legislature  is  required  by  the 
constitutional  provision  to  name  a  day 
of  the  month  when  its  acts  shall  takeef- 
fect. If  the  legislature  requires  the  net  to 
take  effect  after  its  publication,  either  in 
the  official  state  paper.  In  the  statute 
book,  or  in  some  other  paper  or  other 
manner  designated  therein,  and  upon  an 
event  that  is  certain  and  may  be  ascer- 
tained by  reference  to  the  other  statutes 
of  the  state,  it  Is  Hufticient  in  that  respect. 
The  objection  that  the  act  is  special  leg- 
islation is  answered  by  referring  to  the 


case  of  Commissioners  ▼.  Shoemaker,  27 
Kan.  77.  The  second  point  made  by  the 
plaintiff  in  error  has  already  been  passed 
upon  by  his  court.  Chief  Justice  Hobton, 
in  Board  y.  Leahy,  24  Kan.  63,  used  the 
following  language:  "Under  section  7,  c. 
89,  Gen.  St.  1568,  any  excess  over  two 
thousand  dollars  which  accrued  from  the 
fees  of  a  treasurer,  as  allowed  by  law,  was 
to  be  paid  into  the  county  treasury,  and 
placed  to  the  credit  of  the  county,  wheie 
the  population  of  thecounty  was  less  than 
15,000.  The  findings  show  that,  during 
Leahy's  term  of  office,  Neosho  county  did 
not  have  15,000  inhabitants.  As  the  coun- 
ty was  entitled  to  the  excess  retained  by 
the  treasurer,  the  action  was  rightfully 
brought  in  the  court  beluw  In  the  name  of 
the  board  of  county  commissioners  of  the 
county  of  Neosho.  There  is  no  conslatu- 
tlonal  inhibition  against  thepowerto  turn 
over  the  said  excess  to  the  county  as  a 
county  fund,  and  the  provision  to  that 
effect  cannot  be  called  an  unwarrantable 
stretch  of  legislative  authority." 

This  case  settles  the  question  of  power 
in  the  legislature  to  require  an  officer  to 
turn  the  fees  of  his  office,  in  excess  of  acer- 
taln  amount,  into  the  treasury.  It  may 
also  be  said  that  as  the  county  furnishes 
these  officers  with  offices  in  which  to  do 
their  business,  and  at  great  expense,  with 
material  used  in  connection  with  their 
business,  and  with  fuel  and  lights  to  heat 
and  light  them,  it  is  entirely  fair  to  the 
officer  that  he  should  be  required  to  turn 
over  to  the  county,  in  compensation  there- 
for, a  portion  of  his  fees.  The  fees  of  these 
officers  are  created  by  the  legislature,  and 
that  body  may  Increase  ov  diminish  them, 
and,  if  it  sees  fit  to  regulate  them  in  the 
way  pointed  out  in  this  statute,  we  do 
not  think  the  officers  can  complain,  so 
long  as  the  act  does  not  seek  to  curtail  the 
fees  of  any  officer  elected  before  the  pas- 
sage and  taking  effect  of  the  act.  Those 
elected  afterwards  take  the  office  with  full 
notice  and  understanding  as  to  what  the 
basis  of  their  compensation  is. 

It  is  also  said  that  the  statute  under 
consideration  is  unconstitutional,  because 
it  requires  persons  who  have  instruments 
recorded  to  pay  therefor  a  fee  greater  In 
amount  than  a  reasonable  compensation 
of  the  officer,  for  the  purpose  of  having  a 
portion  of  such  "ee  turned  into  the  treas- 
ury,— a  method  of  raising  revenue  not  au- 
thorized by  the  constitution.  We  think, 
however,  that  If  the  county  provides  the 
officers  who  are  the  agents  of  the  pnbllc, 
tvlth  offices  in  which  to  serve  the  public, 
and  provides  stationery,  including  books, 
paper,  pens  and  ink,  for  use  therein,  and 
fuel  and  lights  to  warm  and  light  them, 
the  legislature  may,  in  order  tomake  such 
offices  self-sustaining:  require  such  persons 
as  are  served  therein  by  having  their  in- 
struments recorded,  or  other  services  ren- 
dered, in  tlie  other  offices  of  the  county,  to 
contribute  thereto;  and,  if  so,  we  know  of 
no  better  way  to  secure  that  end  than  by 
the  method  pointed  out  in  chapter  159, 
Laws  1887,  We  therefore  hold  that  chap- 
ter 159,  Laws  1887,  is  constitutional;  and 
that  it  took  effect  and  was  in  force  after 
its  publication  in  the  statute  book,  and 
after  tlic  terms  of  all  the  oflacers  therein 
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named  had  expired.  It  follows,  therefore, 
that  the  case  was  prematurely  brought. 
We  recommend  that  the  judgment  ol  the 
district  court  be  affirmed. 

Per  Curiam.    It  Is  so  ordered;  all  the 
Jostices  concurring. 


CiTTOP  FoBT  Scott  v.  Kaufman. 
{Supreme  Court  of  Kansas.   June  7, 1890.) 

CONSTRUCTIOW  OF  SeWEBS — ^ASSESSMENTS. 

Under  paragraph  834  of  the  General  Stat- 
utes of  18^,  the  costs  of  the  construction  of  a 
discharging  sewer,  in  a  city  of  the  second  class, 
that  is  situated  wholly  outside  of  a  sewer  dis- 
trict, cannot  be  assessed  against  the  lots  and 
pieces  of  ground  in  said  sewer  district. 
{Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Bourbon  county;  0.  O. 
Fkknch,  Judge. 

Ware,  Biddle  A  Cory,  for  plalntlH  In  er- 
ror. J.  D.  McCIeverty,  for  defendant  in 
error. 

Simpson,  C.  This  case  was  tried  In  the 
district  court  of  Bourbon  county  on  the 
following  agreed  statemeni  of  facts:  "(1) 
That  from  and  since  May  30,  1S88,  the  said 
defendant,  the  city  of  Fort  Scott,  Kan., 
ha«  been,  and  dtill  Is,  a  city  of  the  first 
class,  duly  organized  and  existing  under 
thelawsofthlsstate.  (2)  That  for  several 
years  prior  to  said  May  30, 1888,  the  eald 
city  had  been  a  city  of  the  second  class, 
duly  organized  and  exlstlngunder  thelaws 
of  this  state.  (3)  On  April  6, 1888,  said 
city  duly  enacted  and  published  the  ordi- 
nance creating  sewer  district  No.  3,  as  al- 
leged in  the  petition  of  plaintiffs  herein, 
which  sewer  district  comprised  the  terri- 
tory as  set  forth  In  said  petition.  (4) 
That  thereafter,  and  prior  to  August  14, 
1888,  said  city  caused  a  discharging  sewer 
to  be  built,  commencing  at  a  point  26  feet 
north  of  the  center  of  the  alley  in  block  16, 
In  "Wilson's  addition  to  said  city,  and  run- 
ning in  a  north-easterly  direction  about 
2,591  feet,  to  a  point  near  the  Marma- 
ton  river.  Into  which  It  emptied;  said 
sewer  being  wholly  built  of  sewer-pipe 
18  Inches  in  diameter.  (5)  That  said  city, 
during  the  said  time,  caused  to  be  built 
certain  sewers  within  said  sewer  district 
No.  3,  commonly  known  and  called  'lateral 
sewers,'  built  ol  sewer-pIpe  of  6,  8,  and  10 
Inches  in  diameter;  each  of  which  said  lat- 
eral sewers  connected  with  and  emptied 
into  the  said  discharging  sewer  mentioned 
in  the  preceding  section.  (6)  Attached 
hereto,  and  made  a  part  hereof.  Is  a  plat 
ol  said  city,  showing,  marked  thereon  in 
red  ink  lines,  the  territory  comprising  said 
sewer  district  No.  3,  and  showing,  also, 
in  dotted  lines  of  red  ink,  the  lines  of  sewer 
above  mentioned,  numbered  from  1  to  5. 
Upon  the  north  of  the  sewer  district  is 
Elm  street,  which  Is  a  street  45  feet  wide. 
The  other  streets  In  the  sewer  district  are 
72  feet  wide.  The  alleys  are  18  feet  whle, 
and  the  lots  are  50  by  120  feet.  None  of  the 
territory  through  which  said  discharging 
sewer  passes  is  now,  or  has  ever  been, 
comprised  within  any  other  sewerdlstrlct. 
The  greater  part  of  said  sewer  dlstrlctNo. 


3  Is  upon  a  rocky  blulf,  about  50 feet  abot'e 
the  valley  of  the  Marmaton  river.  Said 
river  runs  through  the  city,  and  is  the 
available  place  for  discharge  of  sewers. 
At  the  point  north  of  sewer  district  No.  3 
the  yalley  Is  much  taken  up  with  railroad 
buildings,  tracks,  switches,  stock-yards, 
etc.  It  is  a  level,  alluvial  flat,  and  not 
used  as  sites  tor  stores  or  residences  or 
business  property.  The  said  discharging 
sewer  runs  throughout  Its  whole  distance, 
either  through  Elm  street,  or  through 
railroad  ground  and  right  of  way;  only 
about  391  feet  being  in  Elm  street.  At  no 
point  does  it  run  through  any  property 
owned  by  a  private  individual.  Said  dis- 
charging sewer  is  laid  very  shallow,  av- 
eraging three  feet  under  ground.  It  is  an 
18-lnch  pipe,  and  It  has  no  T's  or  T's  or 
joints  permitting  connection  from  any 
source  or  direction  except  the  laterals 
from  said  district.  It  Is  laid  in  the  soft, 
allnvial  earth  at  little  expense,  and  has  a 
fall  of  one  foot  in  two  hundred  feet,— Just 
enough  to  drain  well;  and  at  present  It 
benefits  no  property  outside  of  said  sewer 
district  No.  S;  nor  does  any  sewage  pass 
Into  or  through  it  from  outside  of  said  dis- 
trict; nor  was  It  Intended,  in  the  construc- 
tltm  of  said  sewer,  that  any  property  out- 
side o' said  district  should  be  benefited; 
nor  was  it  built  for  any  otlier  purpose 
than  to  discharge  the  sewage  of  said  dis- 
trict, except  as  said  discharging  sewer 
might  be  extended  south  to  accommodate 
new  sewer  aistricts,  wuich  U  Is  capable  of 
doing;  nor  is  it  built  or  situated  so  that 
any  property  outside  of  said  district  can 
be  uKucfited,  or  use  said  sewer,  until  ex- 
tended as  above  stated.  The  laterals  are 
laid  deep,  ana  are  In  part  blasted  out  of 
hard  rock,  and  have  the  following  tall: 
No.  1,44  feet;  No.  2,  44  and  Jjfeet;  No.  8, 
47  and  }i  feet;  No.  4.  40  feet.  The  said  die- 
charging  sewer  runs  lo  the  best  point  of 
discharge  at  the  Marmaton  river,  consid- 
ering engineering  difficulties  and  sanitary 
considerations,  and  was  built  pursuant  to 
a  well-considered  plan,  and  with  the  pos- 
sibility of  being  extended  as  above  stated. 
(7)  Said  sewers  above  mentioned  are  built 
wholly  within  the  corporate  limits  of  said 
city.  (8)  On  the  14th  of  August,  1888,  said 
city,  after  due  notice  of  such  assessment, 
duly  enacted  and  published  the  ordinance, 
a  copy  of  which  Is  attached  to  plaintiff's 
petition,  levying  assessments,  as  therein 
set  forth,  upon  each  and  every  of  the  lots 
and  parcels  of  ground  in  said  ordinance 
mentioned  and  described,  and  situated 
within  said  sewer  district  No.  3,  to  pay 
the  cost  of  constructing  said  sewers;  and 
In  said  asscBsment  the  said  city  counted 
and  charged  in  as  a  part  of  the  amounts 
so  levied  and  assessed  upon  the  said  prop- 
erty in  said  sewer  district  No.  3.  the  cost 
of  construction  of  all  of  the  said  sewers 
above  mentioned.— the  discharging  sewer 
constructed  as  aforesaid  outside  of  the 
limits  of  said  sewer  district  No.  3  as  well 
as  the  said  la  teral  sewers  within  eald  dis- 
trict,— and  caused  the  same  to  be  certified 
up  to  the  proper  taxing  officers  of  the 
county  of  Bourbon,  Kan.,  in  which  said 
city  is  situated.  The  accounts  of  the  cost 
of  construction  of  all  of  said  sewers  was 
kept  by  said  city  as  one  charge;  and  tlie 
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relative  coat  of  constructing  bo  mnch  of 
Bald  sewera  as  are  situated  outBide  of  said 
sewer  district,  as  compared  with  the  cost 
or  constructing  all  of  said  aewera,  is  not 
definitely  known,  bat  amounts  to  about 
one-third  of  such  total  cost.  The  precise 
relative  cost  of  such  sewers  can  only  be 
determined  by  a  special  survey  and  esti- 
mate thereof.  (9)  That  said  Z.  A.  Homa- 
day  Is  county  treasurer  of  said  county, 
and  J.K.Smith  couuty  clerk,  as  alleged 
Jn  plaintiff's  petition,  who,  respectively, 
as  therein  alleged,  placed  Buid  aBsessmentB 
upon  the  tax-rolls  of  said  county,  and  are 
proceeding  to  enforce  the  collection  of  the 
same  as  in  case  of  other  taxes;  and  said 
assessments  appear  as  a  iient  against  said 
respective  pieces  of  property,  as  alleged  in 
Bald  petition.  (10)  That  the  said  plain- 
tiffs are  the  owners,  and  In  the  actual  use 
and  possession,  respectively,  of  said  lots 
and  parcels  of  land,  as  alleged  in  said  peti- 
tion. (11)  In  this  agreed  statement  the 
city  raises  no  poin  t  upon  the  question  of 
tender  prior  to  the  bringing  of  this  suit, 
and  the  case  is  submitted  upon  the  ques- 
tion as  to  the  legal  right  to  charge  upon 
the  projwrty  holders  of  said  sewer  district 
the  cost  of  the  construction  of  the  dis- 
charging sewer  sitnated  outside  of  said 
district. " 

It  appears  from  this  statement  that  the 
discharging  sewer,  the  cause  of  this  con- 
tention, was  built  wholly  outside  the  lim- 
its of  sewer  district  No.  3  for  a  distance  of 
2.581  feet,  but  was  constructed  for  the  sole 
purpose,  at  present,  of  receiving  the  dis- 
charges from  the  lateral  sewers  in  district 
Ko.  3,  and  has  no  connection,  with  the 
other  sewers  of  said  city,  and  accommo- 
dates the  people  of  no  other  sewer  district 
In  the  city  except  those  residing  in  sewer 
district  No.  3.  Is  the  property  of  the  in- 
habitants of  sewer  distri'tt  No.  3  to  be  spe- 
cially assessed  to  pay  forltsconstructlon? 
This  is  the  question  Involved  in  the  case. 
The  trial  court  denied  the  right  of  the  city 
to  assess  its  costs  upon  the  taxaljle  prop- 
erty of  the  sewer  district.  The  solution  of 
this  question  depends  solely  on  the  proper 
construction  of  the  act  entitled"An  act  to 
authorise  cities  of  the  second  class  to  con- 
struct and  maintain  a  system  of  sewerage 
and  drainage."  Sess.  Laws  1887,  c.  102,  p. 
151.  Section  2  of  the  act  says :  "The  may- 
or and  council  shall  have  power  to  pro- 
vide for  a  system  of  sewerage  and  drain- 
age for  the  city,  or  any  part  thereof,  and 
to  build  and  construct  sewers  or  drains, 
by  districts  or  otherwise,  as  the  mayor 
and  conncil  may  designate.  The  cost  and 
expenses  of  constructing  the  same  shall  be 
assessed  against  the  lots  or  pieces  of 
ground  contained  in  the  district  in  which 
thcKiime  is  situated, "etc.  Inthiscase  the 
mayor  and  council  determined  to  con- 
struct sewers  by  districts,  and  created 
sewer  district  No.  8,  and  provided  for  the 
construction  of  acertain  number  of  lateral 
sewers  therein,  but  further  iirovided  for 
the  construction  of  a  discharging  sewer, 
with  wiiich  these  lateral  sewers  connected, 
but  S.iJOl  feet  of  whose  lengrth  was  entlrel.y 
outside  the  boundaries  of  sewer  district 
No.  3  as  they  established  that  district,  hut 
Its  whole  length  was  within  the  bounda- 
ries of  the  city.  Whatever  may  be  said  of 
V.24p.no.l— 5 


the  taeqnitable  operation  of  this  statute,. 
It  seems  that  Ite  meaning  la  ho  plain  that 
eertouB  doubts  ought  not  to  arise-  as  to 
its  application.  In  speclflc  terms  it  pro- 
vides that  the  coets  and  expenses  of  the 
construction  of  a  sewer  Bball  be  assessed 
against  the  lots  and  pieces  of  ground  con- 
tained in  the  district  in  which  it  Is  Bituat* 
ed.  The  cost  of  that  diacharging  sewer  of 
2,691  feet,  that  is  expressly  stated  and 
agreed  to  be  entirely  and  wholly  outside 
of  the  limits  of  sewer  district  No.  3,  and 
is  not  in  the  district,  cannot  be  asBessed 
against  that  class  of  property  In  sewer 
district  No.  3  that  la  taxable  for  that  pur- 
pose. The  meaning  of  the  statute  Is  so 
apparent  that  we  are  at  a  loss  to  enlarge 
upon  ita  couatruction.  In  fact,  there  la 
no  room  for  construction,  and  we  do  not 
think  that  its  evident  force  and  effect  can 
either  be  lessened  orenlarged  bya  citation 
of  authorities.  We  recommend  an  affirm- 
ance of  the  judgment. 

Per  CcniAM.    It  Is  so  ordered:  all  the 
luBtices  concurring. 


KoESTEB  V.  Board  of  Cocntt  Commis- 
sioners OF  Atchison  County  et  a.1. 

(Stipreme  Court  of  Kansas.    June  7,  1890.) 

COKSTITDTIOMAI,  LaW — LoCAL  AND  SPECIAL  LaWS 

— CocKTr  High  Scrools. 

Cbapter  147,  Laws  1S86,  an  act  to  authorize 
the  eBtablishment  and  maintenance  of  county  high 
scliools,  Is  not  in  conflict  with  section  2,  art.  6,  of 
the  constitution,  nor  with  the  first  clause  of  sec- 
tion 17  of  article  2. 
{Syllabus  by  Strang,  C.) 

Conimissioners'  decision.  Error  from 
district  court,  \tchi8on  county;  Bobeut 
M.  Eaton,  Judge. 

B.  F.  Hudson,  tor  plaintiff  in  error, 
Jackson  &  Itoyse  and  8.  Heath,  tor  defend- 
ants In  error. 

Strang,  C.  Action  of  Injunction,  com- 
menced in  the  di6Vrict  court  of  Atchison 
county,  August  5,  1889,  to  restrain  the 
board  of  county  commissioners  of  said 
county  from  levying  a  tax  for  the  erection 
and  maintenance  of  the  county  high  school 
at  EfHngbam,  in  said  county,  and  to  re- 
strain the  county  clerk  of  said  county  from 
placing  such  tax  upon  the  tax-rolls  of  the 
county.  Separate  answers  were  filed  by  the 
defendants,  and  separate  replies  thereto. 
Afterwards,  on  the  23d  day  of  September, 
the  defendants  filed  a  Joint  motion  to  set 
aside  the  temporary  injunction,  and  the 
same  was  heard  upon  oral  teedmony  and 
otherevidence;  and  on  SeptembcrSOth  the 
court  sustained  the  motion  of  defendants, 
and  set  aside  and  dissolved  the  injunction. 
The  case  comes  to  this  court  on  the  excep- 
tion of  the  plaintiff  to  the  order  of  the 
court  dissolving  said  injunction. 

Plaintiff  desires  to  be  heard  only  upon 
one  question, — the  constitutionality  of  the 
statute  under  which  the  tax  sought  to  be 
restrained  is  authorized.  The  plaintiff  al- 
leges that  the  law  of  1886  (chapter  147, 
Luws  1886)  is  unconstitutional,  because — 
First,  it  is  in  violation  of  section  2,  art. 
6,  of  the  constitution;   and,  second,  be- 
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canae  ft  eonflicto  with  tbe  first  claase  of 
section  17,art.  2,  of  theconstitntion.  Sec- 
tlon  2,  art.  6,  of  the  constitution  reads  as 
follows:  "The  legislature  shall  encourage 
the  promotion  of  intellectoal,  moral,  scien- 
tific, and  agricaltural  Improrement.  by 
establishing  a  uniform  system  of  common 
schools,  and  schools  of  a  higher  grade, em- 
bracing normal,  preparatory,  collegiate, 
and  university  departments."  Plaintiff 
says  the  constitntion,  in  this  section,  pro- 
vides lor  two  systems  of  schools, — a  sys- 
tem of  common  schools,  and  a  higher 
pmde  of  schools,  normal  and  preparatory 
schools  and  colleges  and  universities, — 
and  that  the  county  high  school  provided 
for  by  chapter  147,  Laws  1SS6,  falls  within 
neither  class.  We  think  the  county  high 
school,  as  provided  for  in  the  Laws  of  18S6, 
falls  within  that  clause  of  section  2,  art.  6, 
which  says,  "and  schools  of  a  higher 
grade, "  and  is  therefore  specially  provided 
for  in  said  section :  but,  if  that  were  not 
BO,  there  is  nothing  in  the  section  of  the 
constitution  pointed  oat  forbidding  such 
schools  as  are  provided  for  in  the  law  of 
1SS6,— the  county  high  school.  Theconsti- 
tution  declares  that  the  legislature  shall  es- 
tablish a  common-school  system,  and  pro- 
vide schools  of  a  higher  grade,  embracing 
normal  and  preparatory  schools,  colleges 
and  universities:  but  it  does  not  attempt 
to  inhibit  the  creation  of  other  schools. 
The  concern  of  the  constitution  makers 
does  not  seem  to  have  been  to  provide 
against  the  danger  of  too  many  schools, 
but  to  secure  a  common-school  system 
principally,  and  also  other  schools  of  a 
higher  grade.  We  do  not  think  the  law  of 
18S6  violates  section  2,  art.  6,  of  the  con- 
stitution of  Kansas.  The  first  clause  of 
section  17,  art.  2, rends  as  follows:  "All 
laws  of  a  general  nature  shall  have  a  uni- 
form operation  throughout  tbe  state." 
It  is  argned  that  the  law  uf  1886,  creating 
the  county  high  school,  is  in  conflict  with 
the  above  provision  of  the  constitution, 
because  it  is  a  law  of  a  general  nature, 
and  cloes  not  have  a  uniform  operation 
throughout  the  state,  in  that  it  does  not 
apply  to  all  tbe  counties  in  tbe  state 
alike.  It  is  true  tbe  act  does  not  apply 
to  all  the  counties  in  the  state  at  once. 
It  applies  to  a  class  of  counties,  but  its 
operation  Is  uniform  as  to  all  the  counties 
In  thestate  within  theciass  therein  named. 
The  right  of  the  legislature  to  classify 
with  respect  to  counties,  cities,  and  other- 
wise has  never  been  challenged.  Cities 
are  classified  as  cities  of  the  tirst.  second, 
and  third  classra.  The  legislature  has  fre- 
quently classified  the  counties  of  the  state 
for  the  purpose  of  fixing  the  fees  and  sal- 
aries of  county  officers,  which  the  legisla- 
ture liasetitablisli«-<l  upon  tbe  basis  of  pup- 
nlation,  fixing  tlie  salary  at  a  certain  sum  ' 
in  aclass  of  counties  having  acertain  pop-  | 
ulation.  and  at  a  diHerent  sum  in  a  cla!»  [ 
of  counties  having  a  greater  or  lesser  pop-  [ 
nlation:  and  this  court  has  held  that  the 
salary  of  a  county  officer  may  be  so  regu-  I 
lated.  Board  v.  Leahy,  24  Kan.  54.  ' 
We  are  of  the  opinion  that  the  argument 
that  the  act  of  1SV>  is  in  conflict  with  the 
first  clause  of  section  17.  art.  2.  of  the  con- 
stitution, is  not  good.  People  v.  Hen- 
shaw,  76  Cal.  431»,  IS  Pac.  Kep.  413.     We 


ttaertf  ore  recommend  that  tbe  Jodgment  of 
tbe  district  court  be  affirmed. 

Per  Curiam.    It  la  bo  ordered;  all  the 
justices  concarring. 


State  v.  REEnT  et  al. 
(Supreme  Court  qf  Kantas.    June  7,  1890.) 

CBI)ailAI.I<AW — PKELmiNAKT  HbAUNO — PlBAS  Vf 
AB  ATKH  EXT — IsCEST. 

1.  The  preliminary  examinatioD  of  s  person 
charged  with  felony  is  based  upon  the  warrant, 
and  not  npon  the  ori^nal  complaint ;  and,  to  sns- 
tain  a  plea  in  abatement  that  the  preliminary  ex- 
amination was  had  upon  a  charge  other  than  as  al- 
leged in  the  information,  there  should  be  proof  of 
the  offense  charged  in  the  warrant,  and  that  it  was 
a  different  offense  than  is  set  forth  in  the  informa- 
tion. 

8.  A  formal  and  detailed  description  of  tbe  of- 
fense in  the  warrant  npon  which  the  preliminary 
examination  is  held  is  not  necessary:  and  an  ex- 
amination, npon  a  charge  of  incest,  which  is  full 
and  formal,  except  that  it  does  not  state  the  exact 
relationship  existing  between  the  parties  charged, 
bat  which  does  allege,  in  the  language  of  the  stat^ 
ute,  that  they  are  within  the  degrees  of  consan- 
guinity within  which  marriages  are  by  law  de- 
clared to  be  iooestnoDs  and  void,  is  suflBcient  to 
give  the  defendants  reasonable  notice  of  the  natars 
and  character  of  the  charge  made  against  them. 

S.  Marriage  between  a  man  and  the  daughter 
of  his  half-brother  is  proliibited  by  the  statute, 
and  their  lewd  and  lascivious  cohabitation  with, 
each  other  is  punishable  as  incest. 
iSyllabut  by  the  Court.) 

Appeal  from  district  court,  Norton  conn- 
ty ;  Locis  K.  Pratt,  Judge. 

J.  It.  Hamiltoa,  for  appellant.  L.  B. 
Kellogg,  A  tty.  Gen.,  and  L.  11.  Tbompaoa, 
for  appellee. 

Johnston,  J.  At  the  May  term.  1889,  ot 
the  district  court  of  Norton  county,  Dan- 
iel Beedy  and  Catherine  Baker  were  con- 
victed of  incestuous  cohabitation ;  she  be- 
ing a  daughter  of  bis  half-brother.  They 
appeal,  and  assign  as  error  the  overruling 
of  a  plea  in  abatement  which  averred 
tbat  they  had  not  been  granted  a  prelimi- 
nary examination  on  the  charge  of  which 
they  were  convicted.  The  record  shows 
that  a  preliminary  examination  was  held, 
and  the  api)ellants  were  recognised  to  ap- 
pear at  the  next  term  of  the  district 
courtfortrialuponnchargeof  incest.  The 
warrant  upon  which  the  preliminary  ex- 
amination was  held  was  not  introduced  in 
evidence  to  sustain  the  plea,  and  the  evi- 
dence fails  to  show  the  allegations  con- 
tained in  the  warrant.  The  complaint 
was  introduced  in  evidence,  and  a  copy  of 
the  same  is  contained  in  the  record,  bat 
the  preliminary  examination  was  had  upon 
tbe  warrant  of  arrest,  and  not  upon  the 
complaint;  and  hence  the  court  cannot 
say  that  the  charge  contained  in  the  in- 
formation was  not  tbe  one  upon  which 
the  preliminary  examination  was  had. 
"Theoriginal  complaint  hasspent  its  force 
■when  the  onler  ol  arrest  is  issued,  and  the 
order  of  arrest  is  the  foundation  for  the 
preliminary  examination."  Kwlraond  v. 
State.  12  Kan.  172.  If  the  original  com- 
plaint was  the  basis  of  the  examination. 
or  if  the  warrant  in  this  case  charge  the 
onense  in  the  same  language  contained  in 
the  originalcomplaint.tbeappellants'  plea 
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could  not  be  sastatned.  The  charge  in  the 
complaint  and  information  is  substantial- 
ly the  Baine,  except  that  the  relationship 
exioting  between  the  parties  is  not  as  fully 
stated  In  the  complaint  as  In  the  informa- 
tion. In  the  complaint  it  is  alleged  that 
they  are  related  within  the  deprreeu  of  con- 
sanguinity within  which  marriages  are  by 
law  declared  incestuous  and  void,  and  in 
the  information  the  averment  is  added 
that  Daniel  Beedy  was  the  brother  by  half- 
blood  to  the  father  of  Catherine  Baker. 
An  averment  of  the  exact  relationship  of 
the  parties  was  essential  in  the  informa- 
tion, and  might  well  have  been  included 
in  the  complaint  and  warrant.  A  specific, 
detailed,  and  formal  description  of  the 
offense,  however,  is  not  required  in  the 
preliminary  papers  upon  which  an  exam- 
ination Is  had.  All  that  is  required  in  such 
cases  is  a  general  description  of  the  offense, 
such  as  will  afford  a  defendant  reasonable 
notice  of  the  character  and  nature  of  the 
crime  with  which  he  is  charged.  Within 
the  decisions  already  made,  the  charge  as 
stated  In  the  original  complaint  was  suffi- 
cient notice  to  the  defendants  of  the  o|4 
fense  alleged  against  them.  Redmond  t. 
State,  supra;  Jennings  v.  State,  13  Kaii. 
90;  State  V.  Smith,  Id.  274;  State  v.  Spald- 
ing. 24  Kan.  4;  State  v.  Bailey,  32  Kan.  83, 
8Pac.  Rep.  769;  State  v.  Tennison, 39  Kan. 
726, 18  Pac.  Rep.  948.  To  properly  present 
the  question,  however,  the  warrant  should 
have  been  Introduced  In  evidence,  and 
made  a  part  of  the  record,  as  it  is  the  basis 
of  the  preliminary  examination,  and  may 
have  contained  as  full  a  description  of  the 
offense  as  Is  set  forth  in  the  information. 
In  the  absence  of  the  wan-ant,  we  must 
presume  that  it  sufficiently  described  the 
offense. 

The  next  contention  Is  that  the  informa- 
tion did  not  state  a  public  offense,  and 
that  the  motion  to  quash  should  have 
been  sustained.  The  information  charges 
that  Daniel  Reedy  was  the  brother  by 
half-blood  to  the  father  of  Catherine  Ba- 
ker, and  it  is  claimed  that  they  are  not  so 
closely  allied  in  blood  as  to  fall  within  the 
prohibition  of  the  statute.  In  section  230 
of  the  crimes  act,  it  is  provided  that  "per- 
sons within  the  degrees  of  consanguinity 
within  which  marriages  are  by  law  de- 
clared Incestuous  and  void,  who  shall  in- 
termarry with  each  other,  or  who  shall 
commit  adultery  or  fornication  with  each 
other,  or  who  shall  lewdly  and  lascivious- 
ly cohabit  with  each  other,  shall  upon  con- 
viction be  punished  by  confinement  and 
hard  labor  not  exceeding  seven  years. " 
In  section  2  of  the  act  in  relation  to  mar- 
riage, it  is  provided  that  "all  marriages 
between  parents  and  children,  including 
grandparents  and  grandchildren  of  any 
degree,  and  between  brothers  and  sis* 
ters  of  the  one-half  as  well  as  the  whole 
blood,  and  between  uncles  and  nieces, 
aunts  and  nephews,  and  first  cousins, 
are  declared  to  be  Incestuous  and  ab- 
solutely void."  Was  Daniel  Reedy  an  an- 
cle of  Catherine  Baker,  within  the  mean- 
ing of  the  statute?  An  "uncle"  is  defined 
to  be  tbe  brother  of  a  father  or  mother; 
and,  according  to  the  common  under- 
standing, there  is  no  distinction  between 
tbe  whole  and  halt  blood.    2  Bouv.  Law 


Diet.  tit.  "Nephew."  In  1  Blsh.  Ma/.  & 
Dlv.  S  317,  it  is  said:  "The  relationship 
by  half-blood  is  the  same  in  these  cases  as 
by  whole  blood ;  so  that,  for  example,  it 
is  Incestuous  for  a  man  to  marry  the 
daughter  of  his  brother  of  the  half-blood, 
or  the  daughter  of  his  half-sister."  See, 
also,  Statev.  Wyman,59Vt.529,8  Atl.  Rep. 
900,  where  It  was  held  that  a  charge  of 
Incest  was  made  out  by  proof  of  fornica- 
tion between  thedefendant  and  thedaugh- 
ter  of  his  half-brothei'.  The  language  em- 
ployed by  the  legislature  is  to  be  interpret- 
ed  according  to  its  common  meaning; 
and,  when  the  terms  "uncle"  and  "niece" 
are  viewed  in  that  light,  they  will  include 
the  half-brother  of  the  father,  and  the 
daughter  of  a  brother  of  the  half-blood. 
They  are  more  closely  allied  In  blood  than 
some  of  those  who  are  specifically  men- 
tioned in  the  statute  as  being  within  the 
forbidden  degrees,  and  this  to  some  extent 
indicates  the  meaning  and  purpose  of  the 
legislature. 

None  of  the  other  objections  made  by  the 
appellants  are  of  sufficient  importance  to 
require  comment.  The  judgment  of  the 
district  court  will  be  affirmed.  All  the  Jus- 
tices concurring. 


State  v.  Spendlove. 
{Supreme  Court  of  Kansas.    June  7,  1890.) 
MuBUER—EviDEKCK— Threats— Charactek. 
The  evidence  in  a  criminal  prosecution  for 
murder  was  such  as  to  render  the  following  in- 
struction, requested  by  the  defendant  and  refused 
by  the  court,  relevant  and  material,  to- wit:  "If  the 
evidence  leaves  you  in  doubt  as  to  what  the  acts  of 
the  deceased  were  at  the  time,  or  immediately  bo- 
fore  the  killing,  you  may  consider  the  throats  and 
character  of  ttie  deceased  in  connection  with  all 
the  other  evidence,  in  determining  who  was  prob- 
ably the  aggressor. "    Held,  that  the  court  erred 
in  refusing  to  give  the  instruction. 
{SylUHms  by  the  Court.) 

Error  from  distrlctcourt.Shawneecoun- 
ty ;  John  Guthrie,  Judge. 

Case  &  Curtis,  and  J.  S.  Ensminger,  for 
appellant.  L.  B.  Kellogg,  Atty.  Gen.,  R. 
B.  Welch,  and  E.  A.  Wagoner,  for  appellee. 

Valentine,  J.  This  was  a  criminal  pros- 
ecution ui)on  information  in  the  district 
court  of  Shawnee  county,  in  which  the  de- 
fendant, Josei)h  J.  Spendlove,  was  charged 
with  murder,  in  the  first  degree,  in  killing 
and  murdering  one  Gustave  Werner.  The 
defendant  was  found  guilty  of  murder  in 
the  second  degree,  and  sentenced  to  Im- 
prisonment in  the  penitentiary  lor  the  term 
of  21  years,  and  from  this  sentence  he  ap- 
peals to  this  court. 

It  appears  that  for  nearly  two  mouths 
prior  to  March  20, 18K9,  the  day  on  which 
Werner's  death  occurred,  Spendlove  and 
Werner  togetlier  occupied  a  certain  small 
building, numbered  716,  situated  on  theeust 
side  of  Kansas  avenue,In  the  city  of  Topeka. 
This  building  belonged  to  Hiram  Higglns, 
but  it  was  leased  to  Werner  and  Spend- 
love. The  written  lease  was  in  Werner's 
name.  The  bulldingnontainedtwo  rooms, 
— a  west  or  trout  room,  and  an  east 
or  back  room ;  and  the  two  rooms  were 
separated  by  a  partition,  with  a  door 
opening  through  the  partition,  near  the 
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nouth  Bide,  from  one  room  into  the  other. 
Werner  used  th©  back  room  for  a  tailor 
Bhop,  and  a  part  of  the  front  room  for  hla 
goods.  Spendlove  used  the  other  portion 
of  the  front  room  for  a  loan  office;  he  be- 
1ns  engaged  at  the  time  In  the  business  of 
loaning  money.  During  the  occupancy  of 
this  building  by  Spendlove  and  Werner,  a 
difficulty  arose  between  them  which  con- 
tinued up  to  th*  night  of  March  20,  1889, 
between  the  hours  of  8  and  9  o'clock,  when 
the  difficulty  culminated  in  the  death  of 
Werner,  and  in  the  very  dangerous  wound- 
ing of  Spendlove.  Just  howthedeath  and 
wounding  occurred  is  not  satisfactorily 
shown.  Spendlove  and  Werner  at  the 
time  were  the  only  persons  in  the  building, 
and  eacli  received  a  pistol-shot  wound. 
Werner  was  shot  In  the  back  of  the  head, 
and  died  alniostlnstantly.  Spendlove  was 
shot  just  below  the  right  ear;  and  the 
ball,  penetrating  his  neck,  passed  forward, 
and  towards  the  left  side,  and  lodged  in 
his  left  cheek-bone.  Only  one  instrument 
with  which  the  shooting  could  have  been 
done  was  found  In  the  building  or  about 
the  premises,  and  that  was  a  38-caliber 
Smith  &  Wesson  revolver.  To  whom  this 
revolver  belonged  Is  not  satisfactorily 
shown.  Somewhere  from  three  to  five 
shots  were  flred, — probably  four  or  five. 
Several  persons  beard  them,  or  a  portion 
of  them.  A  few  persons  saw  Spendlove 
and  Werner  during  portions  of  the  time 
during  which  these  shots  were  being  fired. 
One  witness,  J.  D.  Smith,  testified  that  he 
flaw  the  pistol,  about  the  time  the  first 
two  sQots  were  flred,  in  Spendlove's  left 
hand.  Spendlove,  however,  testified  that 
he  did  not  do  any  of  the  shooting,  and 
that  all  the  shooting  that  he  had  any  re- 
membrance of  was  done  by  Werner.  But, 
really,  as  to  who  In  fact  did  the  shooting, 
or  how  these  shots  were  fired, — whether 
one  did  all,  or  whether  one  did  a  part  and 
the  other  a  part, — the  evidence  Is  not  at 
all  harmonious  or  satisfactory.  Immedi- 
ately after  the  last  shot  was  fired,  the 
building  was  entered  by  other  persons,  and 
these  other  personsfound  Spendlove  In  the 
front  room,  on  his  hands  and  knees,  weak 
and  debilitated,  with  his  head  towards  the 
front  door,  and  his  wound  bleeding  pro- 
fusely; and  they  found  Werner  dying  In 
the  back  room,  in  the  south-west  corner 
thereof,  near  the  partition  door,  with  his 
head  to  the  south-west,  and  his  feet  and 
body  extending  towards  the  middle  of  the 
room ;  and  they  found  the  pistol  lying  be- 
tween Werner's  legs,  nenr  his  knees.  The 
prosecution  claims  that  Spendlove  did  all 
the  shooting,  while  the  detejjse  clnims  that, 
it  was  all  done  by  Werner;  but, upon  any 
theory  that  all  the  shooting  was  done  by 
one  of  them,  the  manner  in  which  the 
wounding  of  the  other  was  effected  is  not 
satisfactorily  accounted  for  or  explained. 
Indeed,  it  is  not  explained  at  all. 

There  are  other  facts  In  the  case,  which 
we  shall  mention  when  we  come  to  con- 
sider the  special  questions  presentejl  by 
counsel.  Before  proceeding  further,  how- 
ever, we  shall  give  tlie  dates  of  some  of 
the  principal  occurrences.  Prior  and  up 
to  March  20, 1.S.S9,  Spendlove  and  Werner 
together  occupied  the  building  when  and 
where  the  final  tragedy  took  place.    On 


the  next  day  a  coroner's  inquest  waa  held. 
On  April  23, 1889,  the  preliminary  exami- 
nation was  had.  On  April  24, 1889,  the  in- 
formation upon  which  this  prosecution  is 
based  was  filed  in  the  district  court.  On 
August  19, 1889,  a  motion  to  quash  the  in- 
formation was  filed  by  the  defendant.  On 
September  24,  1889,  the  following  proceed- 
ings were  had :  The  motion  to  quash  the 
Iniormatlon  was  overruled  by  the  court. 
The  defendant  was  then  arraigned,  and  he 
pleaded  not  guilty.  He  then  filed  a  mo- 
tion for  a  continuance  supported  by  an 
affidavit,  which  motion  was  overruled  by 
the  court.  A  Jury  was  tiien  Impaneled  to 
try  thecause,  and  the  trial  wascommeuced. 
On  October  4,  1889,  the  trial  was  com- 
pleted, and  the  jury  retlretl  to  deliberate 
upon  their  verdict ;  and  on  the  next  day 
they  agreed  upon  their  verdict,  and  re- 
turned the  same  into  court.  On  October 
19, 1SS9,  the  defendant  filed  a  motion  for 
a  new  trial,  which  was  supported  by  affi- 
davits and  other  evidence.  On  October 
22, 1889,  the  defendant  filed  a  motion  in  ar- 
rest of  judgment,  and  on  the  same  day 
the  motions  for  a  new  trial  and  in  arrest 
of  judgment  were  overruled,  and  the  de- 
fendant T.-as  sentenced  as  aforesaid ;  and 
on  November  20, 1889,  the  defendant  per- 
fected bis  appeal  to  this  court  by  filing 
herein  a  transcript  of  the  record  of  the 
proceedings  of  the  court  below. 

The  defendant  claims  that  the  court  be- 
low erred  In  the  following  particulars,  to- 
wit:  i^yrst,  in  overruling  the  defendant's 
motion  to  quash  the  information  upon  the 
ground  thatit  did  not  state  facts  sufficient 
to  constitute  a  public  offense ;  second.  In 
refusing  to  grant  the  continuance  asked 
for  by  the  defendant  upon  the  ground  of 
the  absence  of  material  testimony  which 
he  had  been  unable  to  procure;  third,  \a 
refusing  to  give  to  the  jury  instructions 
numbered  1,2,  7,  and  8,  requested  by  the 
defendant;  fourth,  in  failing  to  require  tlie 
bailiff  who  took  charge  of  the  jury  to  be 
sworn  ii  the  manner  prescribed  bylaw; 
fifth,  in  overruling  the  defendant's  motion 
for  a  new  trial,  founded  upon  the  ground, 
among  others,  of  misconduct  of  the  jury 
in  receiving  and  examining  a  map,  etc., 
not  introduced  in  evidence,  and  without 
the  permission  of  the  court. 

While  the  Information  was  notas  formal 
as  It  might  have  been,  yet  we  think  it  was 
and  la  sufficient.  Whether  the  court  be. 
low  erred  or  not  in  refusing  to  grant  the 
continuance  Is  a  difficult  question;  and, 
with  the  view  that  we  entertain  of  one  of 
the  other  questions  presented  in  the  case, 
It  ■wi]\  not  be  necessary  to  decide  this  one. 
We  think  the  first,  second,  and  eighth  in- 
structions requested  by  the  defendant  were 
sufficiently  covered  by  other  instruct'ons 
given  by  the  court.  We  shall  .herea.cer 
consider  the  refusal  of  the  court  to  give 
the  seventh  instruction  requested  by  the 
defendant.  We  think  the  bailiff  who  took 
charge  of  the  jury  wasnotproperlyswom, 
but  he  was  In  fact  sworn  ;  and  the  irregu- 
larity in  the  oath,  under  the  facts  of  the 
present  case.  Is  immaterial.  Asto  whether 
the  defendant  was  prejudiced  by  the  jury's 
receiving  and  examining  the  map  and 
other  things  not  introduced  in  evidence, 
and  without  the  permission  of  the  court, 
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ia  a  difficult  qnestion,  and  we  do  not  think 
that  it  is  neceauary  to  decide  it  in  ttiis 
case.  ThiB  leavtiS  only  tbe  question 
-whether  the  court  below  committed  mate- 
rial error  or  not  in  refusing  to  give  the 
seventh  Instruction  requested  by  the  de- 
fendant. That  Instruction  reads  as  fol- 
lows: "If  the  evidence  leaves  you  In  doubt 
as  to  what  the  acts  of  the  deceased  were 
at  the  time,  or  immediately  before  the  Isill- 
ing,  you  may  consider  the  threats  and 
character  of  the  deceased,  in  connection 
with  all  the  other  evidence,  in  determining 
who  was  probably  the  aggressor. " 

No  instruction  in  lieu  of  this,  or  similar 
to  it.  was  given  by  the  court.  Among  the 
evidence,  including  that  with  reference  to 
the  facts  already  mentioned,  tending  to 
render  this  instruction  applicable  and  of 
importance,  is  the  following:  Spendlove 
testitled  that  he  did  not  do  any  of  the 
shooting,  that  he  did  not  have  tbe  pistol 
in  his  hand,  that  he  did  not  have  any  pis- 
tol on  or  about  the  preinlses,  and  that  be 
did  not  own  the  pistol  with  which  the 
shooting  was  done;  and  thei-e  was  but 
little  except  circumstantial  evidence  that 
tended  to  contradict  Spendlove's  testi- 
mony. R.  L.  Johnson  testified  that, 
about  a  week  before  the  shooting,  he  saw 
a  revolver  upon  a  shci'  in  the  back  room 
of  the  building  where  the  shooting  was 
done,  and  that  Werner  said  it  belonged  to 
him,  and  that  about  that  time  Werner 
said  "he  would  havo  Spendlove  out  of 
there  before  that  time,  [before  5!0  or  30 
davs,]orhewouldcut  hisdamned  throat." 
W."0.  Ewing  testified  that  he  heard  Wer- 
ner say  to  Spendlove  about  March  15,1889, 
"  Get  out.or  1  will  throw  you  out, "  and  that 
Werner  seemed  to  be  quite  angry  at  the 
time.  Jacob  H.  Hartman  testified  that 
about  this  same  time  he  saw  Werner  go 
into  the  back  room,  and  get  a  "gun"  (>r 
"  weapon"  which  he  afterwards  described 
as  a  revolver.  He  says;  "  It  was  a  revol- 
ver. "  Georg^e  W.Reed  testified  that  about 
March  19,  1889,  at  the  residence  of  Hiram 
Higgins,  who  was  tbe  owner  of  the  build- 
ing where  the  shooting  was  done,  Werner 
said  to  Higgins,  In  the  presence  of  Reed 
and  Spendlove:  "He [meaning  Spendlove] 
is  an  Interloper,  and  the  rent  ia  mine.  I 
have  increased  my  business  and  taken  in 
a  partner,  and  I  want  my  rights.  He 
must  move.  I  want  him  to  move," — and 
then  Werner  said  to  Spendlove:  "You 
take  your  things,  and  get  out.  I  want 
the  place,  and  1  don't  want  you  in  there," 
—and  Spendlove  then  said,  In  substance, 
that  hehadas  much  right  there  us  Werner 
had :  and  then  Werner  said :  "  You  have 
not,  and  I  will  scratch  your  name  off  the 
door  when  I  get  back."  Werner  also  at 
this  same  time  said  to  Spendlove :  "  I  have 
caught  you  at  some  of  your  damned  un- 
derhanded work  again;"  and  also  said: 
"I  will  have  you  out.  I  will  put  you  out." 
Werner  at  the  time  seemed  to  be  "excited 
and  mad."  Hiram  Higgins  testified  that 
Wei-ner  said  on  this  same  day,  and  at  his 
place,  but  probably  not  in  the  presence  of 
-Spendlove:  "By  God.  he  has  got  to  get 
out.  •  •  •  By  God,  he  was  going  to 
get  him  out,  one  way  or  another. "  Jacob 
H.  Hartman  also  testified  that,  on  the 
morning   before   the  shooting,   he  heard 


Werner  say  that,  "if  Spendloi'e  did  not  get 
out  of  there  inside  of  twenty-four  hours, 
lie  would  be  carried  out;  tbat  the  damned 
son  of  a  bitch  indicted  him  for  selling  liq- 
uor. "  George  H.  Evans  testified  that  on 
the  evening  of  the  shooting,  at  about  7 
o'clock,  he  was  at  tbe  building  where  the 
shooting  was  done,  and  beard  Werner 
say :  "  He  had  bad  some  trouble.  He  was 
going  to  put  Spendlove  out  of  rhere. " 
This  was  said  in  German.  Cal.  Brewer 
testified  that  he  was  at  the  building  where 
the  shooting  was  done,  on  tbe  evening  of 
the  shooting,  at  about  20  minutes  before 
8  o'clock,  and  that  he  heard  Werner  say  to 
Bpendlove:  "Only  for  you,  I  would  not 
Lave  been  indicted. "  Spendlove  said :  "I 
can  prove  that  I  didn't."  Werner  then 
said:  "You  are  a  damned  liar. "  Werner 
had  just  been  indicted  by  the  grand  jury 
for  selling  intoxicating  liquors  in  viola- 
tion of  law ;  but  it  was  admitted  by  the 
county  attorney,  on  the  trial  of  this  case, 
that  Spendlove  had  nothing  to  no  with 
procuring  tbe  indictment.  There  was  still 
other  evidence  introduced  on  the  trial 
tending  to  prove  that  Werner  was  a  man 
of  perverse  and  refractory  character  and 
disposilion,  and  that  he  entertained  hos- 
tile feeling^s  and  bitter  enmity  towards 
Spendlove. 

Of  course,  no  threat  made  by  Werner,  or 
any  ill  feeling  entertained  by  him,  nor  any 
wicked  or  depraved  character  or  disposi- 
tion possessed  by  him,  would  be  an,v  de- 
tense  to  Spendlove,  if  Spendlove  actually 
and  deliberately  shot  Werner;  and  Spend- 
love makes  no  pretense  of  shooting  Wer- 
ner in  self-defense.  On  the  contrary,  he 
claims  that  he  did  not  shoot  Werner  at 
all.  Therefore,  none  of  the  foregoing  evi- 
dence was  introduced  upon  any  theory  of 
justifiable  or  excusable  homicide,  orof  self- 
delense,  or  in  mitigation  or  reduction  of 
the  degree  of  any  offense;  but  it  was  In- 
troduce<Vforthe  sole  purpose  of  tending  to 
prove,  along  with  the  other  evidence,  that 
Werner  was  the  aggresHor,  and  that 
Spendlove  did  not  do  the  shooting  at  all, 
nor  commit  any  homicide,  or  any  offense 
at  all.  We  think  the  evidence  was  compe- 
tent, and  that  a  proper  instruction  should 
have  been  given  to  the  jury  with  reference 
thereto. 

Dr.  Wharton,  in  his  work  on  Criminal 
Evidence,  (section  757,)  uses  tbe  following 
langiiagR:  "On  the  other  hand,  If  the  ques- 
tion is  as  to  which  party  In  the  encounter 
is  the  assailant,  then  it  is  admissible  to 
prove  by  the  prior  declarations  of  either 
that  the  attack  was  one  he  Intended  to 
make.  Threats  to  this  effect  by  the  de- 
fendant are  always,  as  has  been  seen,  ad- 
missible; and  it  Is  properly  held  that  there 
is  equal  reason,  supposing  a  collision  be- 
tween tbe  deceased  and  the  defendant  to 
be  flrHt  proved,  for  the  ndmlsHlon  of  such 
threats  by  the  deceased.  It  is  true  that  by 
some  courts  it  has  been  insisted  that,  to 
make  the  deceased's  threats  prior  to  the 
encounter  admissible,  they  must  be  proved 
to  have  been  brought  to  tbe  knowledge  of 
the  defendant.  But  it  is  difficult  to  under- 
stand the  reason  why  an  acquaintance  by 
the  defendant  with  the  deceased's  threats 
should  strengthen  the  admissibility  of 
such    threats.      If    the   defendant    knew 
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beforehand  that  his  Hfe  was  threatened, 
it  might  be  argued  that  he  should  have 
applied  to  tiie  law  for  redress.  If  he 
did  not  know,  and  was  attacked  with- 
out warning  by  the  deceased,  then  proof 
of  the  deceased's  hostile  temper,  wheth- 
er such  proof  consists  of  preparations 
or  declarations.  Is  pertinent  to  show 
that  the  attack  was  made  by  the  de- 
ceased. The  question  whether  A.  [the 
defendant]  or  B.  [the  deceased]  was  the 
aggi-essor  in  the  fatal  collision  is  to  be  de- 
termined ;  and  if,  in  such  case,  A.'s  threats 
are  admissible  to  prove  that  A.  was  the 
aggressor,  B.'s  threats,  by  the  same  rea- 
soning, are  admissible  to  prove  that  B. 
was  the  aggressor.  For  the.  purpose, 
thei'efore,  in  cases  of  doubt,  of  showing 
that  the  deceased  made  the  attack,  and,  if 
BO,  with  what  motive,  his  prior  declara- 
tions, uncommunicated  to  the  defendant, 
that  he  intended  to  attack  the  defendant, 
are  proper  evidence;  and  so  it  has  been 
frequently  held." 

In  the  case  of  State  v.  Brown,  22  Kan. 
222, 226, 227,  the  following  language  is  used : 
'*lt  appears  the  defendant  called  witnesses 
on  the  trial  to  prove  that  thedeceased  said 
at  one  time '  he  would  kill  him  the  first 
time  he  saw  him.'  at  another  time,  '  that 
he  didn't  intend  that  Brown'scattle  should 
run  near  his  place,'  and  again,  '  that  he 
had  a  chunk  of  cold  lead  for  Brown,  and 
would  kill  him  the  first  time  he  saw  him.' 
These  threats  were  uttered  by  thedeceased 
three  months  before  his  death,  repeated 
the  week  preceding  the  homicide,  and  again 
made  the  day  prior.  None  of  them  were 
brought  to  the  knowledge  of  the  defend- 
ant, and  were  therefore  rejected  by  the 
court.  The  courts,  us  well  as  the  legisla- 
tures, are  constantly  widening  the  doors 
for  the  reception  of  evidence;  and  the  later 
and  better  authorities  establish  the  rule 
that  In  a  trial  for  homicide,  where  the 
question  whether  the  defendant  or  the  de- 
censed  commenced  the  encounter  which  re- 
sulted in  death  is  In  any  manner  of  doubt, 
it  iscompetent  to  prove  threats  of  violence 
against  the  defendant  made  by  the  de- 
ceased, though  not  brought  to  the  knowl- 
edge of  thedefendant.  The  evidence  is  not 
relevant  to  show  the  qno  aaimo  of  the  de- 
fendant, but  it  may  be  relevant  to  show 
that  at  the  time  of  the  meeting  the  de- 
ceased was  seeking  defendant's  life.  " 

In  the  case  of  State  v.  Turpin,  77  N.  C. 
473, 478, 479,  the  following  language  is  used : 
"It  is  true  that  the  character  of  thede- 
ceased, per  se,  can  never  be  material  in 
the  trial  of  a  party  for  killing,  because  It 
is  as  much  an  offense  to  kill  a  man  of  bad 
character  as  a  man  of  good  character.  If 
the  killing  was  done  with  a  felonious  in- 
tent, the  character  of  the  deceased  cannot 
come  in  question.  But,  If  the  killing  is 
done  under  such  circumstances  as  to  cre- 
ate a  doubt  as  to  the  character  of  the  of- 
fense committed,  the  general  character  of 
the  deceased  maybe  shown  if  that  charac- 
ter is  known  to  the  prisoner,  because  it 
then  becomes  a  material,  and  it  may  be  a 
necessary,  fact  to  enable  the  jury  to  ascer- 
tain the  truth  ;  and  as  such  it  is  involved 
in,  and  becomes  an  essential  part  of,  the 
ns  gestse.  State  v.  Duraphey,  4  Minn.  438, 
(Gil.  340;)  State  v.  Hicks,  27  Mo.  588;  State 


V.  Keene,  50  Mo. 357 ;  Amer. Grim.  Law,  296; 
Whart.  Horn.  216.  In  the  more  recent 
trials  of  capital  offenses,  the  laws  of  evi- 
dence which  once  governed  the  courts 
have  been  much  mitigated  from  their 
ancient  rigor,  and  more  latitude  of  Inves- 
tigation is  allowed,  in  order  that  the  jury 
may  be  possessed  of  the  true  character  of 
the  transaction;  and  it  must  be  conceded 
that  a  strong  current  of  decisions  in  our 
Bister  states  has  considerably  modified  the 
stern  rule  of  evidence  as  laid  down  in  Bar- 
field's  Case,  8  I  red.  344.  The  courts  of  this 
state  also,  in  subsequent  decisions,  have 
more  accurately  defined  and  explained  the 
limits  of  the  general  rule,  and  pointed  out 
some  of  the  exceptions  to  it,  where  evi- 
dence of  the  general  character  of  the  de- 
ceased would  be  admissible.  Hogue'sCase, 
6  Jones,  (N.  C.)381,  and  Floyd's  Case,  Id. 
392.  It  was  In  evidence  that  the  deceased 
had,  a  short  time  before  the  homicide, 
threatened  to  take  the  life  of  the  prisoner, 
if  he  did  not  keep  away  from  Mrs.  Tates, 
which  threats  had  been  communicated  to 
him.  The  prisoner  also  offered  testimony 
to  show  other  similar  threats  made  by 
the  deceased,  but  which  had  not  been  com- 
municated. This  evidence  wascomiietent, 
and  should  have  been  admitted,  for  sev- 
eral reasons:  (1)  The  uncommunicated 
threats  were  admissible  for  the  purpose  of 
corroborating  the  evidence  of  the  threats 
which  had  already  been  »iven.  (2)  They 
were  admissible  to  show  the  state  of  feel- 
ing of  the  deceased  towards  the  prisoner, 
and  thequo  aniiiio  with  which  he  had  pur- 
sued his  enemy  to  the  house.  (3)  In  ascer- 
taining whether  the  prisoner  had  acted  in 
self-defense,  a  most  material  question  was, 
who  introduced  the  rock  into  the  conflict, 
and  when  and  for  what  purpose?  Whether 
for  oHense  or  defense  was  it  used?  As  to 
this  important  inquiry  the  evidence  was 
wholly  circumstantial,  and  testimony  of 
both  the  general  character  and  threats  of 
the  deceased  was  competent,  under  the 
principles  laid  down  in  Tackett's  Case,  1 
Hawks,  210;  Floyd's  Case,  6  Jones,  (N.  C.) 
392;  and  Hogue's  Case,  Id.  381." 

In  the  case  of  Wiggins  v.  Feople,  93  U.  S. 
465,  it  was  decided  as  follows:  "'In  a  trial 
for  homicide,  where  the  question  whether 
the  prisoner  or  the  deceased  commenced 
the  encounter  which  resulted  in  death  is  in 
any  manner  of  doubt,  it  is  competent  to 
prove  threats  of  violence  against  the  pris- 
oner made  by  the  deceased,  though  not 
broughtto  theknowledgeof  the  prisoner." 

In  the  case  of  People  v.  Scoggins,  37  Cal. 
677,  it  was  decided  as  follows :  "  In  a  case 
of  homicide,  where  it  is  doubtful  which 
party  commenced  the  affray,  threats  made 
by  thedeceased  are  admissible  on  the  part 
of  the  defendant,  although  unknown  to 
him  at  the  time  of  the  homicide,  as  tacts 
tending  to  illustrate  the  question  as  to 
which  was  the  first  assailant." 

In  the  case  of  Abemathy  v.  Com.,  101  Pa. 
St.  322,  a  murder  case,  it  was  held  that 
"evidence  is  admissible  on  behalf  of  thede- 
fendant that  the  deceased  was  a  mun  of 
quarrelsome  dispositl<m. "  See,  also,  the 
following  cases:  Fields  T.  State,  47  Ala. 
603;  Burns  v.  State,  49  Ala.  371 ;  Pitman  v. 
State,  22  Ark.  354;  Palmore  t.  State.  2<) 
Ark.  248:  Holler  v.  State,  37  Ind.  57;  Pot- 
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ter  V.  State,  1  Pickle,  88, 1  S.  W.  Rep.  614: 
Keener  t.  State,  18  G».  IM,  228:  State  v. 
Sloan,  47  Mo.  604 ;  State  v.  Keene,  50  Mo. 
357;  State  v.  Goodrich,  19  Vt.  116;  Corae- 
lins  T.  Com.,  15  B.  Mon.  BSO;  Stoke8  v.  Peo- 
ple. 53  N.  Y.  164;  Com.  v.  Wilson,  1  Gray, 
3S7. 

The  principal  question  presented  to  tbe 
Jury  In  this  case,  and  one  of  considerable 
doubt,  was,  which -was  the  aggressor  in  the 
tragedy  that  resulted  in  the  death  of  Wer- 
ner? Both  were  shot;  Werner,  in  tbe  back 
of  tbe  bead,  and  he  died  almost  instantly ; 
Spendlove,  just  under  the  right  ear,  and 
the  ball  lodged  in  his  left  clieek  bone,  and 
be  bled  profusely,  and  would  have  died  in 
a  few  minutes  except  tor  assistance.  Br. 
H.  W.  Roby,  a  physician  and  surgeon,  who 
heard  the  shonting,  and  who  arrived  at 
the  place  where  it  occurred  Immediately 
afterwards,  testified  that,  except  for  ae- 
siert^nce,  "  1  do  not  think  he  [Spendlove] 
cunld  have  lived  over  seven  or  eight  min- 
utes •  •  •  from  the  time  he  was  shot. " 
Roby  stopped  the  bleeding,  and  saved 
Spendlove's  life.  How  this  shooting  was 
done,  or  who  did  it,  is  not  satisfactorily 
shown,  and  it  was  not  shown  that  Spend- 
love did  it,  by  any  direct  or  positive  evi- 
dence; and  Spendlovehimself  testified  pos- 
itively that  he  did  not  do  It.  Now,  if 
Spendlove  liad  made  threats  such  as  Wer- 
ner did,  then  proof  ol  such  threats  might 
have  been  given  in  evidence,  along  with 
the  other  evidence,  lor  the  purpose  of 
showing  that  Spendlove  was  the  probable 
aggressor,  and  proof  of  the  threats  as 
actually  made  by  Werner  was  competent, 
along  with  the  other  evidence  in  the  case, 
as  tending  to  show  that  Werner  was  tbe 
probable  aggressor;  and,  as  such  proof 
was  competent,  then  an  instruction  with 
regard  to  the  same  was  not  only  compe- 
tent and  proper,  but  was  necessary,  to  be 
given  to  the  jury,  II  either  party  requested 
it.  Without  such  an  instruction,  the  evi- 
dence might  be  useless,  and  might  answer 
no  purpose.  We  think  the  refusal  of  the 
court  below  to  give  the  seventh  instruc- 
tion requested  by  the  defendant  was  ma- 
terial error,  and  lor  such  error  the  judg- 
ment ol  the  court  below  will  be  reversed, 
and  canse  remanded  for  a  new  trial.  All 
tbe  justices  concurring. 

(«  Kan.  13S)  

State  v.  Auams. 

(Supreme  Court  of  Kattsaa.   June  7, 1890.) 

IxTOXicATisG  Liquors — Illeqai.  Sale— Evidbnce. 

1.  It  l8  within  the  discretion  of  the  court  try- 
ing a  criminal  cause  to  admit  the  testimony  of  wit- 
neseog  whose  names  were  not  indorsed  upon  the 
information  until  the  beginning  of  the  trial,  and 
tbe  defendant  has  no  cause  to  complain  unless  there 
has  been  an  abuse  of  that  discretion. 

2.  In  a  prosecution  for  the  unlawful  sale  of  in- 
toxicating liquors,  where  a  controversy  arises  as  to 
the  Intozicatmg  quality  of  the  be verage  sold,  testi- 
mony that  the  defendant  had  a  jug  of  whisliy  in 
stock  at  his  place  of  business  about  the  time  of  the 
alleged  sale,  and  that  the  persons  who  drank  the 
beverage  became  intoxicated,  tends  to  sustain  the 
charge  of  the  state,  and  is  admissible  in  evidence. 

3.  The  testimony  in  the  record  is  sufficient  to 
sustain  the  conviction. 

{Syllabua  by  the  CourU) 

Appeal  from  district  court,  Kepublic 
county;  F.  W.  Stukoes,  Judge. 


N.  T.  VanNatta  and  Noble  &SurfRce,ioT 
appellant.  L.  B.  Kellogg,  Atty.  Gen.,  and 
J.  F.  Close,  for  the  State. 

Johnston,  J.  James  C.  Adams  appeals 
from  a  conviction  for  the  Illegal  sale  of  in- 
toxicating liquors.  The  judgment  was 
thatbeshould  belmprisoned  in  the  county 
jail  for  80  days,  and  pay  a  fine  of  fllOU  and 
the  costs  of  prosecution.  At  the  begin- 
ning of  the  trial,  the  county  attorney  ob- 
tained permission  to  indorse  the  names  of 
two  witnesses  upon  the  information,  and 
this  is  the  first  ground  of  complaint.  It 
was  within  the  discretion  of  the  court  to 
permit  the  indorsement,  and  to  admit  the 
testimony  of  the  witnesses  whose  names 
were  so  indorsed.  Unless  there  has  been 
an  abuse  of  this  discretion,— which  Is  not 
shown  in  the  present  case, — there  is  no 
canse  for  complaint.  State  v.  Cook,  80 
Kan.  82, 1  Pac.  Rep.  32;  State  v.  McKln- 
ney,  81  Kan.  570,  S  Pac.  Rep.  3.56;  State 
v.  Taylor,  36  Kan.  329,  18  Pac.  Rep.  550; 
State  V.  Dowd,  39  Kan.  412, 18  Pac.  Rep. 
483 ;  State  v.  Reno,  41  Kan.  674,  21  Pac. 
Rep.  803.  The  testimony  on  which  the  con- 
viction rests  is  that  the  appellant  sold  a 
drink  called  "'elder,"  which  produced  In- 
toxication. There  is  some  controversy  as 
to  whether  it  was  intoxicating  in  its 
effects  or  not,  but  there  Is  sufiicient  evi- 
dence to  sustain  the  afiSrmative  finding  of 
the  jury.  To  establish  the  character  of 
the  liquor,  and  that  it  was  illegally  sold, 
the  state  offered  testimony,  in  connection 
with  the  other  evidence,  showing  that 
about  the  time  of  the  alleged  unlawful  sale 
the  appellant  had  a  jug  of  vvhlsky  in  his 
place  of  business,  and  that  be  was  heard 
to  admit  that  he  was  selling  the  same. 
Testimony  was  also  received  to  the  effect 
that  those  who  drank  the  beverage  sold 
by  tbe  appellant  became  drunk.  There 
was  no  error  committed  in  the  admission 
of  this  testimony.  There  was  a  contro- 
versy in  regard  to  the  intoxicating  quality 
of  the  liquor  prepared  and  sold  by  the  de- 
fendant; and  the  fact  that  he  had  a  jug  of 
whisky  in  stock,  which  was  unquestion- 
ably intoxicating,  and  that  those  who 
drank  the  beverage  prepared  and  placed 
on  sale  by  him  became  Intoxicated,  tended 
to  suppport  thecharge  of  the  state.  State 
v.  Pfcfferie,  36  Kan.  90,  12  Pac.  Rep.  406. 
The  allusion  of  counsel  for  the  state  in  his 
opening  argument  to  the  price  of  cider  was 
improper,  under  the  testimony;  but  we  do 
not  regard  itto  be  of  so  prejudicial  a  char- 
acter as  to  require  a  reversal.  Judgment 
affirmed.    All  the  Justices  concurring. 

(44  Kan.  132) 

Nemaha  Faib  Asb'n  v.  Mtkbs,  Chairman. 

etc. 

(Supreme  Court  of  Kansas.    June  7,  1890.) 

CoKSTiTniiosAi.  Law  —  Grants  to  Aobiccltural 
Societies. 
Section  8  of  an  act  for  the  encouragement  of 
agriculture,  approved  February  19, 1872,  (Gen.  St. 
1889,  par.  6256,)  authorizing  the  chairman  of  the 
board  of  county  commissioners,  under  certain  oip- 
cumstances,  to  issue  an  order  on  the  county  treas- 
urer in  favor  of  the  treasurer  of  a  county  or  dis- 
trict agricultural  society  for  a  sum  of  mone^  not 
in  any  case  exceeding  $200,  is  not  unconstitutional 
or  void. 
(Syllabw  by  the  Court.) 
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Mandamva. 

Emery  &  Thompson  and  C.  H.  Stewart, 
for  plalntin.    Abyab  Wella,  for  defendant. 

Valentine,  J.  This  la  an  action  ot 
mamlamua  brought  originally  in  this 
court  by  the  Nemaha  Fair  Asaociation,  a 
corporation  exlBting  under  the  laws  of  thlB 
state,  and  whose  principal  place  ot  busi- 
no88  iB  in  Neiuaha  county,  against  S.  R. 
Myers,  the  chairman  of  the  board  of 
«ounty  commissioners  of  said  countj',  to 
compel  him  to  Issue  an  order  on  the  treas- 
urer of  that  county  In  favor  of  the  treas- 
urer of  the  plaintiff  for  the  sum  of  %W). 
The  application  lor  the  writ  of  mandnmva 
is  founded  upon  the  provisions  of  an  act 
entitled  "An  act  for  the  encouragement 
of  agriculture,"  approved  February  19, 
1872,  and  the  amendments  to  such  act 
passed  in  1873  and  1874.  Gen.  St.  1889, 
pars.  6249-6260.  The  only  sections  of  the 
act  which  need  to  be  referred  to  aresertlon 
2,  as  amended  In  1873,  and  section  8.  These 
sections  read  as  follows:  "Sec.  2.  That 
every  county  or  district  agricultural  socie- 
ty, composed  of  one  or  more  counties, 
whether  now  organized  or  hereafter  to 
be  organized  under  the  laws  of  the  state 
ot  Kansas,  shall  be  entitled  to  send  the 
president  of  such  society,  or  other  delegate 
therefrom,  duly  authorized  in  writing,  to 
the  annual  meeting  of  the  state  board  of 
agriculture,  to  be  held  on  the  second 
Wednesday  of  January  ot  each  year,  and 
who  shall,  for  the  time  being,  be  ex  otBclo 
members  of  the  state  board  of  agriculture: 
provided,  that  the  secretary  of  each  dis- 
trict or  county  society,  or  such  other  per- 
son as  may  be  designated  by  the  society, 
shall  malse  a  monthly  report  to  the  state 
board  of  agriculture,  on  the  last  Wednes- 
day of  each  month,  of  the  condition  of 
crops  In  his  district  or  county,  make  a  list 
of  such  noxious  insects  as  are  destroying 
crops,  and  state  the  extent  of  their  depre- 
dations, report  thecondltlon  of  stock, give 
a  description  of  the  symptoms  of  any  dis- 
ease prevailing  among  the  same,  with 
means  of  prevention  and  remedies  em- 
ployed BO  far  as  ascertained,  and  such 
other  information  as  will  be  of  interest  to 
the  farmers  of  the  state:  and  provided, 
further,  that  each  county  or  district  socie- 
ty herein  mentioned,  which  shall  have  lield 
a  fair  the  current  year,  offered  and  award- 
ed preuiiumsfor  the  improvement  ot  stock, 
tillage,  crops,  implements,  mechanical 
fabrics,  and  articles  of  domestic  industry 
shall  make  out  a  statement  containing  a 
synopsis  of  the  awards,  and  an  abstract 
of  the  treasurer's  account,  and  rei)ort  on 
the  condition  of  agriculture  In  their  coun- 
ty to  the  state  board.  Such  statement  to 
be  forwarded,  by  mall  or  otherwise,  to 
tlie  secretary  of  the  state  board,  on  or  be- 
fore the  fifteenth  day  of  November  of  each 
year.  It  shall  be  the  duty  of  the  secretary 
of  the  state  board  of  agriculture  to  furnish 
the  monthly  reports  provided  for  in  this 
section  to  the  press  of  the  state. "  "  Sec. 
8.  Whenever  any  county  or  district  socie- 
ty, composed  of  one  or  more  counties, 
■which  shall  have  compiled  fully  with  the 
provisions  of  the  second  section  of  this 
act  so  as  to  be  entitled  to  a  representa- 
tion in  the  state  board  ot  agricultui-e,  and 


shall  then  have  raised  and  paid  into  the 
hands  of  their  treasurer  a  sura  not  less  than 
fifty  dollarB,  (f  50,)  either  by  voluntary  con- 
tribution or  fees  Imposed  upon  their  mem- 
bers, andacertiflcateshowlng  tlietact,  at- 
tested by  the  president  and  treasurer  of 
said  society  under  oath,  shall  be  presented 
to  the  chairman  of  the  board  of  county 
commissioners  of  the  county  where  said 
fair  has  been  held,  then  It  shall  be  the  duty 
of  the  chairman  of  said  board  of  county 
commissioners  to  issue  an  order  on  the 
treasurer  of  said  county  in  favor  of  the 
treasurer  of  said  society  for  a  sum  equal  in 
amount  to  the  sum  so  paid  into  the  treas- 
ury of  said  society  by  the  members  thereof, 
said  moneys  to  be  used  wholly  for  the  pay- 
ment of  premlumsawarded  actlie  fair  held 
by  thesoclety  within  said  county:  provid- 
ed, the  amount  so  drawn  from  the  county 
treasury  shall  not  exceed  two  hundred  dol- 
lars ($200)  in  any  one  year. "  Everythlngls 
alleged  in  this  case  necessary  to  entitle  the 
plaintiff  to  the  relief  demanded,  provided 
the  foregoing  se<;tions  are  constitutional 
and  valid.  It  is  claimed  that  section  8, 
above  quoted,  is  unconstitutional  and 
void,  as  being  in  contravention  of  section 
4,  art.  11,  of  the  constitution,  which  pro- 
vides that  "no  tax  shall  be  levied  except 
in  pursuance  of  a  law  which  shall  distinct- 
ly state  the  object  of  the  same,  to  which 
object  only  such  tax  shall  be  applied." 
We  do  not  thinkthat  thestatute  is  in  valid 
for  any  such  reason.  The  amountpermlt- 
ted  to  \ye  drawn  from  the  county  treasury 
under  this  statute  will  be  paid  out  of  the 
general  county  fund  levied  and  collected 
for  the  payment  of  the  general  current  ex- 
penses of  the  county.  Nor  is  the  act  invalid 
because  it  authorizes  the  chairman  of  the 
board  of  county  commissioners  toissue  the 
order  without  the  previous  allowance  of  the 
demand  by  the  full  county  hoard.  It  is  a 
matter  within  the  control  ot  the  legislature, 
and  for  them  to  determine,  and  they  may 
provide  that  one  person,  or  three  or  any 
other  number,  may  Investigate  claims 
against  the  county,  and  may  audit  and 
allow  the  same.  As  the  plaintiff  in  this 
action  has  set  up  every  fact  necessary  to 
entitle  it  to  the  amount  demanded,  we 
think  the  writ  of  mand&mua  should  be  al- 
lowed. If,  however,  there  are  any  other 
facts  which  would  defeat  the  plaintiff's 
right,  such  facts  may  be  set  up  as  a  de- 
fense. The  demurrer  to  the  application 
and  writ  will  bo  overruled.  All  the  justices 
concurring. 

""""  (44  Kan.  84) 

State  v.  Ash. 

{Snineme  Court  of  Kansas.    June  7,  1890.) 

False  Pketenses— Ispormatio\—  Scfticiesct. 

1.  A  defendant  desiring  to  test  the  sufBciency 

of  an  information  before  a  verdict  should  do  so  by 

a  motion  to  quash,  and  not  by  an  objection  to  the 

Introduction  of  evidence   after  a  jury  has  been 

sworn.    Rice  v.  State,  3  Kan.  141 ;  State  v.  Jessup, 

43  Kan.  422,  33  Pac.  Rep.  637. 

3.  The  information  for  obtaining  money_  under 
false  pretenses  considered,  and  held  sufficient  on 
an  objection  to  the  introduction  of  evidence. 
{SylhtbM  by  ffreen,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Atchison  county ;  Kobkut 
M.  £ato.\,  J  udge. 
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L.  B.  Kello/rg,  Atty.  Gen.,  lor  the  State. 
C.  D.  Walker,  lor  appellee. 

Ukeen,  C.  The  state  appeals  in  tills  case 
from  the  mllng  of  the  Atchison  county 
district  court  in  sustaining  an  objection 
to  the  introduction  of  any  evidence  be- 
cause the  InformatioQ  did  not  state  facts 
suiBclent  to  constitute  a  public  offense. 
The  defendant  was  prosecuted  for  obtain- 
ing money  from  J.  F.  Class  under  false  pre- 
tenses. The  Information  charged  that  the 
defendant  obtained  $6U0;  that  said  sum 
was  obtained  by  means  of  certain  false 
and  fraudulent  representations  made  at 
the  time,  which  are  set  out  in  the  informa- 
tion. Among  other  tbings.it  was  charged 
that  the  defendant  represented  to  the  said 
Class  that  the  firm  of  Shaw  &  Ash,  of 
-which  the  defendant  was  a  member,  owned 
certain  promissory  notes,  which  were  ex- 
ecated  by  various  parties,  and  payable  to 
the  order  of  said  Arm,  and  then  enumerated 
them ;  that  the  defendant  represented  the 
notes  to  beln  the  possession  of  himself  and 
the  firm;  that  none  of  them  bad  been  paid, 
or  any  part  thereof;  that  he  had  good 
right  to  pledge  them  as  security  for  the 
loan  of  said  sum  of  $600;  that  Class  be- 
lieved and  relied  upon  the  representations; 
that,  at  the  time  the  f600  were  paid,  Class 
received  from  the  defendant  four  of  the 
notes  mentioned.  The  other  notes  men- 
tioned were  promised,  but  never  In  fact  de- 
livered. The  information  contained  the 
all^ation  that  one  of  the  notes  had  been 
paid  before  the  same  was  delivered, except 
a  small  sum,  and  that  the  defendant  well 
knew  at  the  time  it  bad  been  paid,  and 
that  a  large  number  of  the  other  notes 
enumerated  were  not  owned  by  Shaw  & 
Ash  or  the  defendant.  The  information 
further  alleged  that  each  and  all  of  the 
representations  made  by  Ash  were  false 
and  untrue,  and  were  known  by  the  de- 
fendant to  be  false  and  untrue  at  the  time 
he  made  them,  and  were  made  with  the  in- 
tent to  cheat  and  defraud  Class  out  of 
9600.  It  appears  from  the  record  in  this 
oase  that  a  jury  was  Impaneled,  and  the 
trial  commenced.  The  state  offered  evi- 
dence to  sustain  the  averments  in  the  in- 
formation, when  the  defendant  interposed 
the  objection  that  the  information  did  not 
state  facts  sufficient  to  constitute  a  public 
offense.  No  motion  was  made  to  qua«h 
the  information. 

Complaint  is  made  upon  the  part  of  the 
state  that  the  court  erred  in  sustaining 
the  objection ;  that  it  was  not  the  proper 
practice  to  raise  an  objection  to  the  In- 
formation in  this  way,  and  at  that  stage 
of  the  trial.  We  are  inclined  to  sustain 
the  state  In  this  view.  It  was  decided 
by  this  court  in  one  of  the  earlier  cases 
(Rice  V.  State,  8  Kan.  135)  that  the  prop- 
er time  to  raise  the  question  of  the  suffi- 
ciency of  the  indictment  before  verdict 
was  by  motion  to  quash ;  after  verdict. 
by  motion  in  arrest  of  judgment.  In  this 
case  Chief  Justice  Crozier  said:  "The 
proper  way  to  raise  the  question  of  the 
sufflcieocy  of  the  indictment  before  verdict 
is  b.v  motion  to  quash;  after  verdict,  by 
motion  in  arrest  of  judgment.  Of  course 
a  question  of  the  jurisdiction  of  the  court 
may  be  presented  at  anytime.    We  do  not 


pretend  to  say  that  it  would  be  error  to 
sustain  the  motion  made  under  the  cir- 
cumstances indicated,  but  we  do  say  that 
overruling  the  motion  would  not  be  error. 
If  the  court  could  clearly  see  that,  in  case 
a  verdict  was  rendered  against  the  defend- 
ant, the  judgment  must  be  arrested,  and 
that  therefore  further  proceeding  In  the 
trial  would  be  a  useless  consumption  of 
time,  it  would  be  properto  arrest  the  case. 
But  ordinarily  the  court  should  not  stop 
in  the  midst  of  a  trial  to  consider  the  in- 
dictment. If  the  defendant  neglects  to 
make  his  motion  to  quash,  he  should  be 
made  to  wait  until  he  may  present  his  ob- 
jection to  the  indictment  by  a  motion  in 
arrest  of  judgment."  The  same  rule  of 
criminal  practice  was  recently  adhered  to 
in  the  case  of  State  v.  Jessup,  42  Kan.  422, 
22  Pac.  Rep.  627.  The  court  erred  in  sus- 
taining the  objection  to  the  introduction 
of  evidence,  and  dischargingthedefendant. 
A  careful  examination  of  the  information 
satisfies  us  that  it  states  facts  sufflcient  to 
constitute  the  offense  of  obtaining  money 
under  false  pretenses,  especially  upon  an 
objection  to  the  evidence  after  the  trial 
had  commenced.  Werec  immend  that  the 
judgment  of  the  court  below  be  reversed, 
and  the  cause  remanded. 

Pbr  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


State  v.  Davis. 

(Supreme  Court  of  Kcmaas.    June  7,  1890.) 

IiTTozicATiNe  Liquoiig  —  8ai.b  bt  DKnooisT— In- 

iUSCTIOH. 

A  pbarmacist  having  a  permit  to  sell  Intox- 
icating liquors  for  medical  purposes,  but  who  sella 
the  same  without  requiring  the  applicant  therefor 
to  make  the  affidavit  required  by  the  statute,  may 
be  enjoined,  under  paragraph  2533  of  the  General 
Statutes  of  1889.  It  Is  error,  therefore,  to  sustain 
a  demurrer  to  a  petition  alleging  such  sales,  the 
petition  otherwise  being  sufficient. 
(SyUatrua  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Leavenworth  county;  Rob- 
BBT  Crozier,  Judge. 

i.  B.  Kfillogff,  Atty.  Gen.,  and  W.  W. 
Black,  for  the  State.  William  Dill,  tor  de- 
fendant  in  error. 

Stranq,  C.  This  is  an  action  of  in- 
junction, commenced  in  the  district  court 
of  Leavenworth  county,  January  14, 1890, 
wherein  the  state  alleges  that  the  defend- 
ant, E.  C  Davis,  is  a  druggist,  having  a 
permit  to  sell  intoxciating liquors  formed- 
Ical  purposes;  and  thatlntheclty  of  Leav- 
enworth, in  a  building  situated  on  lot  16, 
in  block  49,  he  was,  and  for  six  months 
had  been,  selling  liquor  for  medical  pur- 
poses without  requiring  the  purchaser  of 
said  liquor  to  make  the  affidavit  required 
by  law  as  a  condition  precedent  to  such 
sales,  and  without  requiring  the  purchas- 
ers of  such  intoxicating  liquors  to  sign  the 
affidavits  required  by  law  with  ink.  The 
petition  asked  that  the  place  where  such 
liquors  were  alleged  to  be  kept  for  sale  bo 
adjudged  a  nuisance,  and  thatan  order  is- 
sue directing  the  proper  officer  to  shut  up 
and  abate  the  same;  and, second,  that  the 
defendant   be  perpetually  enjoined  from 
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using  or  permitting  said  premises  to  be 
used  as  a  place  where  intoxicating  liquors 
are  sold,  bartered,  or  given  away,  or  kept 
for  sale,  barter,  or  gift,  except  as  provided 
by  law.  To  the  petition  a  demurrer  wa« 
filed,  which  was  by  the  court  sustained. 
An  amended  petition  was  thereupon  filed, 
to  which  a  general  demurrer  was  aleo 
filed,  and  sustained  by  the  court. 

The  case  comes  here  on  the  exception  to 
the  ruling  of  the  court  upon  said  second 
demurrer;  and  the  question  presented  to 
this  court  is,  does  the  petltlou  state  facts 
sufficient  to  authorize  and  require  injunc- 
tion under  section  13  of  the  prohibitory 
law?  Section  4  of  the  law  of  1881,  as 
amended  subsequently,  belug  paragraph 
2524  of  General  Statutes  of  18S!),  among 
other  things  provides  as  follows :  "  Any 
druggist  having  a  permit  to  sell  Intoxicat- 
ing liquora  under  the  provisions  of  this 
act  may  sell  the  same  only  by  himself  in 
person,  or  by  a  clerk  who  Is  a  registered 
pharmacist  or  assistant  pharmacist  under 
the  laws  of  this  state,  for  medical  purposes 
only,  upon  the  printed  or  written  affida- 
vit of  the  applicant  setting  forth  the  par- 
ticular medical  purpose  for  which  such  liq- 
uor Is  required,  the  kind  and  quantity  de- 
sired, that  it  is  necessary  and  actually 
needed  lor  the  particular  purpose  by  the 
patient  to  be  named,  and  that  it  is  not  In- 
tended for  a  beverage,  nor  to  sell  or  give 
away,  and  that  the  applicant  is  over 
twenty-one  years  of  age;  which  affidavit 
shall  be  in  the  following  form,  and  sub- 
scribed by  the  applicant  in  ink."  It  will 
be  seen  that  this  section  provides  that,  be- 
fore any  druggist  Is  authorised  to  sell  in- 
toxicating liquor  for  any  purpose,  he  must 
not  only  have  a  permit  to  sell,  but  certain 
other  conditions  precedent  must  exist. 
He  must  be  a  registered  pharmacist;  must 
sell  only  for  certain  purposes,— for  med- 
ical, mechanical,  and  scientific  purposes. 
For  medical  purposes  he  can  only  sell  to 
an  applicant  who  has  made  an  applica- 
tion, either  printed  orlnwrltbig,  which  ap- 
plication shall  be  in  form  of  an  affidavit, 
signed  by  the  applicant  in  ink,  and  sworn 
to  by  Iilm  before  the  pharmacist  to  whom 
the  application  for  said  liquor  Is  made. 
The  same  section  provides  that  no  appli- 
cation lor  liquor  shall  be  received  by  the 
pharmacist  unless  It  shows  upon  its  face 
that  it  has  been  properly  subscribed  and 
sworn  to  by  the  applicant.  Paragraph 
2529  provides  that  a  pharmacist  may  not 
sell  intoxicatnlg  liquor  upon  any  affidavit 
other  than  those  In  the  law  required. 
These  are  positive  requirements  ol  the 
statute,  and  any  person  selling  In  the  ab- 
sence of  theseposltlvecondltions  precedent 
Is  declared  to  be  guilty  of  a  misdemeanor, 
and  punishable  by  fine  and  imprisonment. 
Paragraph  25:i3  provides  that  all  places 
where  intoxicating  liquors  are  sold  in  vio- 
lation of  any  of  the  provisions  of  this  act 
shall  be  declared  to  be  common  nuisances, 
and  shall,  upon  the  Judgment  of  a  court 
having  jurisdiction,  be  shut  up  and  abated. 
Said  paragraph  also  provides  that  the  said 
nuisance  may  be  perpetually  enjoiued. 

It  is  admitted  on  the  part  of  the  defense 
In  this  case  that  the  sales  charged  to  have 
been  made  by  the  defendant  w  ere  made  in 
violation  of  two  ol  the  positive  require- 


ments ol  the  statute  above  pointed  out. 
But  It  Is  argued  that  the  acts  complained 
of  are  rather  Irregularities  than  substan- 
tial violations  of  the  la  w ;  and  that,  while 
the  defendant  ia  technically  liable  therefor 
In  a  criminal  prosecution,  he  may  not  be 
enjoined  under  paragraph  2r>33.  It  la  ar- 
gued that  the  object  of  the  law  ia  to  pre- 
vent the  sale  of  liquor  as  a  beverage,  and 
that  it  la  only  those  places  where  liquor  is 
Bold  as  a  beverage  that  may  be  declared 
nuisances,  and  abated  or  enjoiued.  We 
agree  that  the  object  ol  the  law  la  to  pre- 
vent the  sale  and  use  ol  Intoxicating  liq- 
uor aa  a  beverage.  We  also  think  that  the 
veryoiiject  of  thepro visions  of  the  statute 
In  forbidding  the  pharmacist,  who  Is  per- 
mitted to  sell  for  medical  purposes,  from 
BO  selling  until  the  applicant  for  the  liquor 
has  aubscrlbed  with  Ink  and  sworn  to  an 
affidavit  properly  filled  out  under  the  stat- 
ute, is  to  prevent  the  sale  and  use  of  such 
liquor  as  a  beverage.  The  pharmacist  la 
bound  to  know  all  the  provisions  of  the 
law.  If  the  applicant  honestly  wants  In- 
toxicating liquor  for  medical  use,  he  will 
not  hesitate  to  make  the  necessary  affida- 
vit required  by  the  law.  But  he  may  well 
hesitate  about  making  such  affidavit 
when  he  wants  the  llquorlor  use  as  a  bev- 
erage, because  the  statute  declares  that  11 
he  makes  a  false  affidavit  he  shall  be  guilty 
of  perjury.  It  is  the  fear  of  prosecution 
for  perjury  that  causes  the  shufiSing  in 
connection  with  the  making  ol  the  affida- 
vit, and  which  results  In  Incomplete  affida- 
vits such  as  were  made  In  thia  caae.  The 
whole  force  and  effect  ol  the  law  may  reat 
upon  this  affidavit;  lor  If  it  maybeevaded, 
aa  In  this  case,  by  simply  signing  it  with  a 
pencil,  aud  not  swearing  to  it,  then  any 
person  by  simply  saying  In  writing  that  he 
wants  a  certain  quantity  ol  liquor,  and 
that  be  wants  It  for  medical  purposes, 
can  get  It ;  aud  It  is  well  suggested  in  the 
state's  brief  that,  if  that  could  be  done.  It 
would  become  very  fashionable  to  drink 
for  medical  purposes.  We  think  all  the 
provisions  of  the  statute  relating  to  the 
affidavit  required  of  the  applicant  before  a 
sale  ol  Intoxicating  liquor  can  be  made  to 
him  are  material  and  vital  parts  of  a  law 
to  prevent  the  sale  and  uaeof  Intoxicating 
liquor  as  a  beverage,  and  that  salea  by  a 
pharmacist  without  having  observed  them 
subjects  the  said  pharmacist  to  punish- 
ment by  fine  and  imprisonment,  and  ren- 
ders his  place  of  business  subject  to  the 
provisions  of  paragraph  2533.  It  Is  said 
that  his  place  of  bualneaa  may  not  be  de- 
clared a  nuisance,  and  shut  up  and  abated, 
because  he  has  a  right,  under  the  law,  to 
sell  for  medical  purposes,  and  that  be 
should  be  allowed  to  continue  the  sale  lor 
such  purposes.  A  sufficient  answer  to 
that  position  Is  that  he  has  no  right  to 
sell  lor  medical  purposes  unless  he  sells  lor 
medical  purposes  according  to  law,  and 
that,  11  he  does  sell  according  to  law,  his 
business  will  not  become  a  nuisance,  and 
will  not  be  in  any  danger  ol  abatement. 
It  is  recommended  that  the  judgment  ol 
the  district  court  be  reversed,  and  cause 
remanded. 

Per  Curiam.    It  Is  ao  ordered;  all  the 
jasticea  concurring. 
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Jo  re  HUOHBANKS. 

{Swpreme  Court  of  Kansas.    June  7,  1890.) 

CoHTBMTT— Disobedience  of  Sdbpcbsi  Served  im 
Another  CoujiTr. 
H.,  a  resident  of  Osage  county,  went  to  Ly- 
«n  county  on  business  for  a  day,  and  while  there 
was  nerved  with  a  subpoena,  issued  by  a  justiue  of 
the  peace  of  Lyon  county,  commanding  him  lo  ap- 
pear before  that  officer  four  days  thereafter,  and 
Kivehis  deposition  to  be  used  in  a  cose  pending  in 
Lyon  county.  He  went  back  to  his  residence  in 
Osage  county,  and,  failing  to  return  to  Lyon  coun- 
ty in  obedience  to  the  subpoena,  was  attached,  and 
adjudged  guilty  of  contempt.  Held,  on  luibeas 
corpus,  that  H.  was  not  obliged  to  obey  the  sub- 
poena, and  that  the  judgment  for  contempt,  and 
bis  imprisonment  thereunder,  are  iUegaL 
(Syllabug  bu  the  Court.) 

Habeas  corpus. 

Bins  Lewis  and  H.  B.  Haghbanks,  for 
petitioner.  C.  iV.  Sterry  and  T.  N.  Setlg- 
wiek,  fur  respondent. 

Johnston,  J.  On  March  29, 1890,  H.  B. 
HuebbankH,  a  resident  of  Osage  City,  in 
Osage  cuanty,  went  on  a  buaiuesa  trip  to 
Kmporia,  in  Lyon  county,  and  while  tem- 
porarily tliere  was  served  witli  a  subixB- 
na,  issued  by  a  justice  of  the  peace  ol  Km- 
poria, commanding  him  to  appear  before 
that  officer  on  April  2, 1890,  and  give  his 
testimony  and  deposition  to  be  read  in  a 
case  then  pending  in  the  district  court  of 
liyon  county.  When  the  subpoena  was 
served  on  Hughbanks.  he  demanded  his 
fees,  and  the  constable  who  served  the 
subpoena  produced  and  tendered  to  Hugh- 
banks  the  sum  of  $1.60  as  witness'  tees, 
"which,  after  some  hesitation,  he  declined 
to  receive.  He  failer]  to  appear  before  the 
officer  on  April  2, 1890,  in  obedience  to  the 
command  of  the  subpoena ;  and  thereup- 
on, at  the  instance  of  the  party  seeking  to 
take  his  deposition,  he  was  attached  for 
contempt,  and  taken  before  the  justice  of 
the  peace  issuing  the  subpoena,  who,  after 
an  investigation  and  trial,  found  blm 
gnilty  of  contempt  in  disobeying  the  sub- 
pOBua,  and  adjudged  that  he  should  pa.v  a 
line  of  f  1  and  the  costs  of  the  attachment 
proceedings,  taxed  at  f  14,  and  that  he  be 
committed  until  the  fine  and  costs  were 
paid.    Betusing  to  pay  the  fine,  he  was  im- 

Srlsoned,  and  has  applied  to  this  court  to 
e  rdeased  npon  thewrltof  Aabeos  corpus. 
The  petitioner  bases  his  right  to  a  dis- 
charge npon  two  grounds :  First,  that  as  he 
Is  a  resident  of  Osage  county,  he  was  not 
obliged  to  attend  and  give  his  deposition 
In  Lyon  county;  and,  second,  that  the 
tender  of  the  fees  demanded  by  him  was 
insufficient  to  compel  obedience  to  the 
subpcena. 

The  question  whether  a  person  may  be 
subpoenaed,  and  required  t« attend  to  give 
bis  deposition  at  some  future  time,  in  some 
coimly  distant  from  the  one  in  which  he 
resides,  Isthe  principal  and  controlling  one 
in  the  case.  It  is  the  general  theory  of 
the  Code  that  a  witness  in  a  civil  case 
■ball  not  be  compelled  to  travel  beyond 
the  county  of  bis  residence  either  to  testi- 
fy orally  in  court,  or  to  give  his  deposition 
to  be  used  in  court.  Section  S28  provides: 
"A  witness  shall  not  be  compelled  to  at- 
tend for  examination  on  the  trial  of  acivil 
action  except  in  the  county  of  his  resi- 


dence, nor  to  attend  to  give  bis  deposition 
out  of  the  county  where  lie  resides,  or 
where  he  may  be  when  the  subpoena  is 
served  upon  him."  Provision  is  made 
that  the  deposition  of  a  witness  may  be 
used  in  the  trial  of  an  action  when  he  does 
not  reside  in  the  county  where  the  trial 
occurs.  Civil  Code,  §  346.  It  is  further 
provided  that  a  pers<m  confined  in  any  pris- 
on in  the  state  may  be  produced  as  a  wit- 
ness for  oral  exarainHtion  in  the  citunty 
where  he  is  imprlNoned,  but  in  all  other 
cases  his  examination  must  be  by  deposi- 
tion. Id.  §335.  The  statute  contemplates 
that  a  witness  shall  be  paid  mileage  fees 
for  the  distance  which  he  actually  and  uec 
csaarily  travels  in  attending  beforea  court 
or  an  oilicer  to  give  his  testimony  or  dep- 
osition, but  it  does  not  contemplate  that 
a  subpoena  sent  from  another  county  may 
be  served  upon  biiii,  nor  that  he  is  enti- 
tled to  mileage  fees  for  traveling  from  the 
county  of  his  residence  to  another  county 
in  obedience  to  such  subpoena.  Mylius  v. 
Railroad  Co.,  81  Kan.  2;i2,  1  Pac.  Uep.  619. 
It  a  party  is  present  where  a  trial  is  in 
progress,  or  a  deposition  is  being  taken, 
pursuant  to  a  notice  previously  given,  he 
may  be  subpcnnaed  or  called  to  appear 
forthwith  and  give  his  testimony,  whether 
be  resides  in  or  out  of  the  county.  But 
the  respondent  now  contends  that,  under 
section  328,  Hughbanks,  who  happened  tp 
be  in  Emporia  for  a  day,  and  was  there 
subpoenaed  to  attend  before  a  justice  of 
the  peace  on  a  future  day,  can  be  com- 
pelled to  return  from  his  residence  In  Usage 
county  to  Emporia,  and  give  his  deposi- 
tion. The  parties  in  whose  behalf  the  dep- 
osition was  to  be  taken  were  aware  of  his 
place  of  residence,  and  that  his  presence  in 
Emporia  was  temporary,  and  also  that 
his  deposition,  which  was  wholly  fur  their 
benefit,  could  be  taken  at  Usage  City,  in 
the  manner  provided  by  statute,  without 
hindrance  or  difficulty.  If  a  witness  can 
be  subpoenaed  to  attend  four  days  in  the 
future,  as  in  this  case,  he  can  be  subpoe- 
naed many  days  thereafter;  and,  if  he  is 
obliged  to  return  from  his  residence,  30 
miles  away  in  another  county,  be  may  be 
required  to  travel  across  the  entire  state, 
— a  distance  of  400  miles.  Under  this  the- 
ory a  resident  of  Wallace  county  who 
chanced  to  be  in  Wyandotte  county  might 
be  there  subpoenaed  to  attend  and  glvehis 
deposition  before  a  justice  of  the  peace  of 
Wyandotte  county  3Udays  thereafter,  thus 
obliging  the  witness  to  travel  a  distance 
of  800  miles  in  going  and  returning ;  and 
all  this  travel  and  inconvenience  would  be 
imposed  upon  him  for  the  benefit  of  anoth- 
er, and  one  who  could  have  taken  his  dep- 
osition in  Wallace  county  without  much 
Inconvenience  or  trouble  either  to  the  wit- 
ness or  to  himself.  It  certainly  will  not 
be  contended  that  a  resident  of  Cheyenne 
county  who  happened  to  be  traveling  by 
rail  through  Cherokee  county,  and  was 
there  subpoenaed, during  atemporary  stop 
of  the  train,  to  appear  before  a  notary 
public  of  Cherokee  county,  a  mouth  after- 
wards, to  give  his  deposition,  should  be 
obliged  to  discontinue  his  journey,  or  re- 
main away  from  his  home  and  business, 
for  30  days,  upon  the  payment  of  f  1.50,  the 
fee  for  one  day's  attendance.    If  it  was 
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conceded  that  the  witness  was  entitled  to 
mileage  In  such  case,  the  tees  tor  travel 
Irom  Cheyenne  county  to  Cherokee  county 
and  return,  a  distance  of  about  1,000  miles 
by  the  usual  route,  at  10  cents  per  mile, 
would  amount  to  about  $100,  when  his 
deposition  could  be  talcen  at  his  residence 
in  Cheyenne  county  for  a  trifllns  amount. 
If  this  practice  was  permissible,  a  plaintiff 
who  was  certain  of  recovering  at  least  a 
portion  of  the  amount  claimed  in  the  action, 
and  therefore  sure  of  a  judgmentfor  costs, 
might  with  safety  to  himself  harass  the 
defendant  by  brlnj^ng  witnesses  great 
distances,  and  thus larg^ely  and  oppressive- 
ly increase  the  mileage  fees  that  the  defend- 
ant would  be  obliged  to  pay.  But,  as  we 
have  seen,  the  statute  does  not  contem- 
plate that  a  party  may  be  liable  to  pay 
mileage  fees  to  a  witness  in  a  civil  case  tor 
traveling  beyond  the  county  in  which  the 
service  of  the  subpoena  is  made.  The  last 
clause  of  section  328  gives  rise  to  doubt  as 
to  the  intent  of  the  legislature:  but,  when 
it  Is  considered  in  connection  with  the 
other  provisions  of  the  Code  upon  the  same 
subject,  it  may  be  given  effect,  and  harmo- 
nized with  them.  It  is  argued  that  this 
clause  requireu  the  witness  to  attend  in 
any  county  where  the  subpoena  may  be 
served  upon  him,  regardless  of  how  dis- 
tant the  place  may  be  from  the  county  of 
his  residence.  This  clause  evidently  re- 
lates back  to  the  first  part  of  the  section 
concerning  the  attendance  of  a  witness  in 
court,  as  well  as  his  attendance  to  give  a 
deposition:  and,  if  it  is  given  the  effect 
claimed,  the  preceding  words  would  be 
practically  meaningless,  and  the  different 
parts  of  the  section  contradictory.  Ac- 
cording to  that  interpretation,  a  witness 
is  not  obliged  to  attend  the  trial  of  a  civil 
action,  or  before  an  officer  to  give  his  dep- 
osition, ontside  of  the  county  of  his  resi- 
dence, and  he  is  obliged  to  attend  in  any 
county  outside  of  his  residence  vvhenevera 
subpoena  la  served  upon  lilm.  By  the  first 
part  of  the  section  he  would  not  be  re- 
quired to  go  outside  of  his  county,  and 
by  the  last  he  would.  The  view  insisted 
on  by  the  respondent  is  contrary  to  the 
general  theory  and  spirit  of  the  Code,  and 
practically  nullifies  other  of  its  provisions 
relating  to  witnesses  and  the  fees  for 
travel  to  which  they  are  entitled.  The 
more  reasonable  view  of  the  statutes  is 
that  the  witness  cannot  be  compelled  to 
go  beyond  his  county  to  give  his  testimo- 
ny or  deposition,  and  is  not  entitle<l  to 
mileage  fees  for  travel  outside  of  the  coun- 
ty wliere  the  service  is  made ;  hut,  if  be 
happens  to  be  in  a  county  other  than 
where  he  resides, and  atrial  is  In  progri>8S, 
or  a  deposition  is  being  regularly  taken, 
he  maybe  required  to  appear  forthwith 
and  testify,  but  cannot  be  compelled  to 
obey  a  subpoena  which  would  i-equiw  him 
to  return  from  his  county  and  give  his  tes- 
timon.y  at  some  later  time.  B.v  this  inter- 
pretation, effect  is  given  to  the  clause  in 
question  without  placing  It  out  of  har- 
mony with  other  provisions  upon  the 
same  subject. 

If  the  view  suggested,  that  the  witness 
was  obliged  to  return  to  Emporia  on 
April  2d,  and  was  entitled  to  mileage  fees 
tor  going  aud  returning,  was  correct,  then 


he  would  not  be  in  contempt;  for  the  rea- 
son  that  he  demanded  his  tees,  and  it  ap- 
pears that  only  f  1.50  was  tendered.  No 
tees  were  tendered  to  him  for  travel  to  and 
from  Osage  City,  where  he  resided,  lu  our 
opinion,  however,  the  matter  of  tender 
was  not  involved  in  the  proceeding,  as  the 
petitioner  was  not  obliged  to  obey  the 
subpoena;  and  therefore  we  must  hold  his 
imprisonment  to  be  illegal.  He  will  be  dis- 
charged.   All  the  justices  concurring. 


Hamilton  v.  Rbdde.v. 
(Supreme  Court  of  Kansaa.    June  7,  1890.) 

PaKTITION— HOLDBRS  OP  TaX-TiTLB— LllIITATIOXS. 

When  two  grantees  of  a  tax-title  holder  are 
in  the  actual  possession,  each  of  tbe  one  undivided 
half  of  the  land  sold  for  taxes  before  the  tax-deed 
has  been  of  record  for  five  years,  tbe  statute  of 
limitations  does  not  operate  in  favor  of  either,  ig 
an  action  between  them  for  partition. 
(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Shawnee  county;  John 
GuTHRiE,  Judge. 

Eugene  N.  Gunn,  for  plaintiff  in  error. 
H.  H.  Hnrrls  and  Redden  <ft  Schumaker,fov 
defendant  in  error. 

Simpson,  C.  On  the  24th  day  of  Septem- 
ber, 1884,  J.  W.  Kedden  commenced  an  ac- 
tion in  the  district  court  of  Shawnee  coun- 
ty against  W.  A.  Hamilton  and  George 
Wendell.  This  was  an  action  in  ejectment 
to  recover  the  possession  of  the  S.  E.  X  of 
section  4,  township  10,  range  16  £.  This 
land  was  sold  on  the  4th  day  of  Septem- 
ber, 1877,  for  the  taxes  of  the  preceding 
year,  to  L.  A.  James,  and  on  the  27th  of 
September,  1880,  a  tax-deed  was  issued  to 
her.  On  the  I5th  day  of  April,  18S1,  L.  A. 
James  made  a  quitclaim  deed  to  this  land 
to  George  Wendell  and  W.  A.  Hamilton, 
each  paying  one-half  of  the  consideration, 
the  total  being  $225.  Prior  to  the  com- 
mencement of  his  suit,  Bedden  had  ac- 
quired the  title  to  said  land  by  a  number 
of  conveyances,  giving  him  a  plain  and 
connected  link  from  thegovernmentdown. 
Wendell  and  Hamilton  took  possession  ot 
the  land  under  the  quitclaim  deed  from 
Mrs.James.  On  theUth  dayof  June,  1885, 
Redden  settled  this  cause  by  paying  to 
each  of  the  defendants  in  that  action  the 
sum  of  $200,  and  they  accepted  it  in  full  set- 
tlement of  the  litigation,  ami  George  Wen- 
dell and  wife  and  P.  W.  Humiltun  and 
wife  execute<l  and  delivered  quitclaim 
deeds  to  Redden.  It  was  agreed  between 
them  that  Wendell  and  Hamilton  should 
continue  In  possession  of  the  land,  as  ten- 
ants of  Redden,  during  the  remainder  ot 
the  year  1885,  and  Redden  gave  them  the 
following  written  Instrument:  "Topeka, 
Kansas,  June  »th,  18«5.  This  is  to  cer- 
tify that  Messrs.  Hamilton  and  Wendell 
have  entlrecontrol  of  the  south-east  quar- 
ter of  section  4,  township  10,  range  16 
south,  to  be  uso<l  as  a  pasture,  as  the.v  de- 
sire, tree  ol  charge,  for  the  year  18S5. 
[Signed]  J.  W.  Redden."  Redden  then 
dismissed  his  action,  the  order  being  dat- 
ed June  12, 1885.  In  tbe  month  of  August, 
1885,  Kedden  discovered  lor  the  first  time 
that  the  party  with  whom  he  settled,  and 
who  executed  to  him  a  quitclaim  deed,  to 
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■wit,  P.  W.  Hamilton,  -waa  not  the  W.  A. 
Hamilton  against  whom  he  brought  suit, 
but  that  W.  A.  Hamilton  was  the  minor 
Bon  ol  P.  W.  Hamilton,  aged  about  five 
years,  to  whom  P.  W.  Hamilton  had 
caused  Mrs.  James  to  make  a  quitclaim 
deed  for  the  land.  It  appeared  that  P.  W. 
Hamilton  had  paid  the  money,  and  had 
personally  taken  possession  of  the  land, 
but  tor  some  reason  caused  the  deed  from 
Mrs.  James  to  be  executed  in  the  name  of 
his  minor  son  as  grantee.  P.  W.  Hamilton 
then  caused  his  minor  son,  W.  A.  Hamil- 
ton, to  execute  a  quitclaim  deed  to  J.  W. 
Redden  for  this  land.  On  the  26th  day  of 
August,  1885,  by  leave  of  the  superior  court 
of  Shawnee  county,  to  which  the  caase 
had  been  transferred,  Redden  caused  the 
dismissal  to  be  set  aside,  and  he  filed  an 
amended  petition  in  said  court,  in  which 
he  made  P.  W.  Hamilton  an  additional 
party,  averring  that  the  said  P.  W.  Ham- 
ilton had  paid  all  the  money  for  the  tax- 
deed,  and  that  be  had  possession  of  the 
land  under  the  tax-deed  and  quitclaim 
from  Mrs.  James,  and  that  his  minor  son, 
W.  A.  Hamilton,  never  had  any  real  inter- 
est in  the  land,  but  was  holding  the  title 
in  trust  for  his  father.  To  this  amended 
petition  an  answer  was  filed  by  Wendell 
and  P.  W.  Hamilton.  A  guardian  ad  litem 
was  appointed  for  W.  A.  Hamilton.  The 
person  who  was  appointed  ad  litem  tor 
w.  A.  Hamilton  was  the  attorney  who 
was  employed  by  Wendell  and  P.  W.  Ham- 
ilton shortly  after  the  service  ot  the  sum- 
mons, and  he  had  no  other  or  further  au- 
thority to  appear  for  them,  or  for  W.  A. 
Hamilton,  than  resulted  from  his  first 
employment,  at  the  time  thesalt  was  orig- 
inally instituted.  The  superior  court,  on 
the  26th  day  ot  August,  1885,  it  being  a 
part  of  the  J  one  term  ot  said  court,  ren- 
dered a  decree,  purporting  to  be  with  the 
consent  to  all  the  parties,  that  all  the  title, 
legal  and  equitable,  in  said  lands,  held  by 
said  defendants,  or  either  ot  them,  was 
vested  in  J.  W.  Redden,  and  he  was  de- 
clared the  sole  owner.  On  the  3d  day  of 
Marnh,  1886,  W.  A.  Hamilton,  by  his  next 
friend,  Liszie  Hamilton,  brought  this  suit. 
claiming  to  be  the  owner  of  the  undivided 
one-half  of  the  land  heretofore  described, 
and  stating  that  Redden  was  the  owner 
of  the  other  undivided  half,  and  asking 
that  the  same  be  partitioned.  Redden  de- 
nied that  the  plaintiff  In  error  had  any  in- 
terest In  the  property.  The  cause  was 
tried  to  thecourt  witfaimt  ajnry,  at  the 
January  term,  1888,  and  the  court  made 
the  following  findings  of  tact  and  conclu- 
sions of  law : 

"FINDINOS    OF  FACT. 

"(1)  That  the  south-east  quarter  of  seo 
tion  4,  in  township  10  south,  of  range  16 
east,  in  this  county,  was  subject  to  taxa- 
tion for  the  year  1876,  and  that  said  taxes 
were  unpaid ;  and  on  the  4th  day  of  Sep- 
tember, 1877,  it  was  sold  tor  taxes  by  the 
treasurer  of  Shawnee  county  to  one  L.  A. 
James,  for  the  sum  of  $33.41. 

"  (2)  That  on  September  27, 1880,  said  land 
being  still  unredeemed  from  said  tax-sale. 
a  tax-deed  was  duly  execute  J,  acknowl- 
edged, and  delivered  by  the  county  clerk  of 
this  county  to  said  L.  A.  James,  and  on 
the  same  day  said  tax-deed  was  duly  re- 


corded in  the  office  ot  the  register  of  deeds 
of  this  county,  in  volume  66,  p.  205. 

"(8)  That  in  said  tax-sale  said  lands 
were  sold  tor  certain  illegal  taxes  and  ille- 
gal costs,  but  the  greater  portion  of  said 
taxes  were  valid  and  legal,  and  that  said 
tax-deed  is  invalid  and  voidable,  unlens 
said  plaintiff  in  this  action  is  protected  by 
the  statute  of  limitations. 

"(4)  That  said  tax-deed  was  good  upon 
Its  face,  and  prima  far.le  conveyed  all  of 
said  land  in  fee-simple  to  said  L.A.James, 
the  grantee  named  and  mentioned  in  said 
tax-deed. 

"  (5J  That  on  April  15,  1881,  said  L.  A. 
James  executed,  acknowledged,  and  de* 
llvered  a  quitclaim  deed  to  the  plaintiff,  W. 
A.  Hamilton,  and  to  one  George  Wendell, 
as  grantees  in  said  quitclaim  deed. 

"  (6)  That  the  said  George  Wendell  aad 
P.  W.  Hamilton  paid  to  the  said  L.  A. 
James,  as  the  consideration  for  the  said 
conveyance  to  the  said  W.  A.  Hamilton 
and  George  Wendell,  the  sum  of  9225;  each 
paying  tor  said  conveyance  equal  parts  ot 
said  consideration  money. 

"(7)  That  at  the  time  said  conveyance 
was  made  by  said  L.  A.  James  to  the  said 
W.A.Hamilton  aud  George  Wendell  ot  the 
said  premises  for  the  consideration  afore- 
said, he,  said  W.  A.  Hamilton,  was  a  minor 
ot  the  age  of  ^ve  years,  and  that  he  paid 
no  part  of  said  consideration  mone.v :  but 
that  of  the  said  consideration  of  $225,  one- 
half  was  paid  by  said  P.  W.  HuntlHiun, 
father  of  said  W.  A.  Hamilton,  plaintiff. 

"  (8)  That  said  land  was  vacant  and  un- 
occupied previous  to  the  Ist  day  of  May, 
1881,  at  which  time  George  Wendell  and 
said  P.  W.  Hamilton,  father  ot  the  plain- 
tiff, went  into  possession  ot  the  same,  and 
inclosed  the  same  with  a  wire  fence,  and 
used  It  as  a  pasture. 

«(»)  That  the  plaintiff,  W,  A.  Hamilton, 
is  now  a  minor  about  ten  years  old,  and 
Is  the  son  of  said  P.  W.  Hamilton;  that 
he  does  now  and  has  always  lived  with 
his  father,  P.  W.  Hamilton,  and  that  said 
P.  W.  Hamilton  has  now  and  has  always 
had  thecustodyand  control  of  said  minor, 
and  that  said  minor  has  never  bad  an- 
other guardian  than  bis  natural  guardian, 
his  said  father;  that  the  defendant,  J.  W. 
Redden,  waa,  before  the  commencement  of 
this  action,  to-wit,  March  3,  188(;,  the 
owner  of  a  plain  and  connected  title  de- 
rived from  the  government  of  the  Dnlted 
States  for  said  premises,  and  was  the 
holder  and  ownerof  such  titlederived  from 
the  government  ol  the  United  States  afore- 
said, before  September  2t,  1S84. 

"(10)  That  on  September  24,  1884,  the 
said  J.  W.  Keddeu  commenced  an  action 
of  ejectment  In  this  court  for  the  posses- 
sion of  the  sr)uth-east  quarter  of  section  4, 
in  township  10  south,  of  range  10  east, 
against  George  Wendell  and  W.  A.  Hamil- 
ton, this  plaintiff,  and  that  on  that  date 
the  clerk  ol  this  court  Issued  in  said  action 
a  summons  lor  said  George  Wendell  and 
W.  A.  Hamilton,  and  delivered  the  same 
to  the  sheriff  of  this  county,  who  re. 
turned  said  summons  with  his  return 
thereon  indorsed  as  follows:  'Received 
this  summons  this  24th  day  of  September, 
1H84,  and  executed  the  same  this  30th  day 
of  September,  1884.  by  leaving  at  the  usual 
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place  of  residence  of  each  of  the  within 
named  defendants,  George  Wendell  and  W. 
A.  Hamilton,  each  a  true  and  certified 
copy  of  the  within  summons,  with  all  the 
indorsements  thereon.  C.  Thomas,  Jr.,  by 
W.  D.  DiSBROw,  Deputy-SherlH.'  That  no 
other  summons  was  issued  or  served  on 
said  W.  A.  Hamilton,  or  attempted  to  be 
served  on  him,  in  said  action,  while  pend- 
ing In  this  court,  or  in  the  superior  court 
of  Shawnee  county. 

"  (11)  That  alter  the  return  of  said  sum- 
mons by  the  said  sheriff,  P.  W.  Hamilton, 
father  of  said  W.  A.  Hamilton,  and  said 
George  Wendell  employed  D.  A.  Harvey, 
an  attorney  of  this  court,  to  defend  said 
action,  and  said  Harvey  duly  tiled  an  an- 
swer in  said  cause  forsaid  George  Wendell 
and  W.  A.  Hamilton,  defendants  in  said 
action. 

"  (12)  That  said  action,  while  pending  in 
this  court  for  trial  on  the  petition  and  an- 
swer aforesaid,  was  duly  transferred  for 
trial  to  the  superior  court  of  this  county 
in  March,  1885. 

"  (13)  That  on  June  9, 1885,  the  said  J. 
W.  Redden,  believing  that  W.  A.  Hamil- 
ton, the  grantee  in  the  deed,  was  P.  W. 
Hamilton,  offered  to  p.»y  said  George 
Wendell  and  said  P.  W.  Hamilton  the  sum 
of  four  hundred  dollars,  that  sum  belag 
equal  to  the  taxes,  interest,  and  costs  and 
the  value  of  the  improvements  on  said 
prefiiises,  which  said  proposition  the  said 
parties  accepted,  and  Redden  paid  Wen- 
dell J20ti.  and  Wendell  and  wife  executed 
a  quitclaim  deed  to  said  Redden  tor  said 
premises,  and  said  Redden  paid  said  P.  W. 
Hamilton  9200,  and  said  Hamlltion  and 
wife  executed  a  quitclaim  deed  to  said 
Redden  for  said  premises. 

"(14)  That  at  the  time  said  quitclaim 
deeds  were  executed  and  delivered  to  the 
said  Redden,  it  was  agreed  between  said 
Redden  and  said  George  Wendell  and  P.  W. 
Hamilton  that  said  Wendell  and  Hamilton 
should  remain  in  possession  of  said  prem- 
ises the  remainder  of  the  year  1885,  and 
they  tool?  from  Redden  the  following  writ- 
ten instrument:  'Topeka,  Kansas,  June 
9, 1885.  This  is  to  certify  that  Messrs. 
Hamilton  and  Wendell  have  entirecontrol 
of  the  south-east  4th,  township  10,  range 
16  south,  to  be  used  as  a  pasture,  as  they 
desire,  free  of  charge,  for  the  year  1885. 
[Signed]  J.  W.  Redden.' 

"  (15)  That  on  June  12,  1885,  it  being  the 
Jane  term  of  the  superior  court  of  this 
county,  the  said  court  made  and  entered 
the  following  order :  '  Joseph  W.  Redden, 
plff.,  vs.  George  Wendell  et  al.,  defts.  It 
appearing  to  the  court  that  the  matters 
and  things  in  controversy  have  been  set- 
tled between  the  parties  to  the  action,  it 
is  by  thecourt  ordered  that  this  action  be, 
and  the  same  is  hereby,  dismissed,  at  the 
cost  of  the  plaintiff,  taxed  at dol- 
lars.' 

"  (16)  That  on  August  12, 1885, the  plain- 
tiff In  this  action,  W.  A.  Hamilton,  made, 
executed,  and  delivered  a  quitclaim  deed  of 
the  said  premises  to  J.  W.  Redden. 

"(17)  That,  in  order  to  have  executed  the 
said  quitclaim  deed  last  mentioned,  P.  W. 
Hamilton,  the  father  of  the  said  W.  A. 
Hamilton,  who  lived  in  North  Topeka, 
brought  hla  son,  W.  A.  Hamilton,  to  the 


office  block  on  the  south  side  of  the  river, 
for  the  purpose  of  having  his  son  execate 
the  said  deed,  and  it  was  executed  by  the 
son  in  the  presence  of  the  said  father,  be- 
fore H.  J.  Adams,  a  notary  public. 

"(18)  That  no  consideration  was  paid 
bysaid  Redden  to  said  W.  A.  Hamilton  lor 
the  execution  of  that  deed,  and  no  other 
consideration  except  the  ^^200  paid  P.  W. 
Hamilton  on  June  9, 1885. 

"(19)  That  said  deed  was  executed  by 
said  W.  A.  Hamilton  at  the  request  of  said 
J.  W.  Redden,  when  he  discovered  that  W. 
A.  Hamilton  was  named  as  one  of  the 
grantees  in  the  deed  from  L,.  A.  James. 

"  (20)  That  on  August  26, 1885,  after  the 
discovery  of  the  mistake,  and  by  leave  of 
the  superior  court  of  this  county,  J.  W. 
Redden  filed  an  amended  petition  in  said 
court,  making  P.  W.  Hamilton  an  addi- 
tional party  thereto,  averring  that  P.  W. 
Hamilton  had  paid  all  the  money  for  said 
tax-deed,  under  which  he  held  possession, 
and  that  W.  A.  Hamilton  had  never  had 
any  real  Interest  In  said  land,  but  was 
holding  It  In  trust  for  his  father,  P  W. 
Hamilton,  and  praying  that  the  said  J. 
W.  Redden  might  be  declared  the  owner  in 
lee-simple  of  said  land,  to  which  petition 
the  said  D.  A.  Harvey,  an  attorney  of  said 
court,  filed  answer  both  for  P.  W.  Hamil- 
ton and  W.  A.  Hamilton,  and  also  an  an- 
swer as  guardian  ad  litew  for  said  minor: 
he  having  been  appointed  said  guardian 
ad  Uteri  by  the  said  court.  And  the  said 
cause  coming  on  for  trial  August  26, 1885, 
it  being  the  Jnne  term  of  said  court,  the 
said  court  entered  the  following  decree :  'J. 
W.  Redden,  plaintiff,  vs.  George  Wendell, 
W.  A.  Hamilton,  and  P.  W.  Hamilton,  de- 
fendants. Parties  hereto  appear  in  open 
court,  and  consent  that  judgment  for  costs 
and  order  of  dismissal  entered  herein  on 
the  12th  day  of  June,  1885,  may  be  set 
aside,  and  this  case  set  down  for  hearing 
at  this  day,  whereupon  It  Is  so  ordered, 
and  said  judgment  and  order  are  hereby 
vacated ,  'and  whereupon,  upon  the  con- 
sent of  defendants,  plainttIT,  with  leave, 
filed  his  amended  petition  herein,  wherein 
and  whereby  P.  W.  Hamilton  is  Joined  as 
a  co-defendant,  and  said  amended  petition 
is  filed  against  George  Wendell  and  W.  A. 
Hamilton,  the  ori^nal  dfts.,  and  also 
against  the  said  P.  W.  Hamilton,  who 
appears  to  said  petition,  and  the  joint 
answer  of  said  Wendell  and  said  P.  W. 
Hamilton  is  file<l,  and  it  appearing  that 
the  defendant,  W.  A.  Hamilton,  is  within 
the  age  of  21  years,  on  motion  of  plslntitf, 
D.  A.  Harvey,  an  attorney  of  this  court, 
is  hereby  appointed  guardian  ad  litem  for 
said  W.  A.  Hamilton,  whereupon  said  D,\. 
Harvey  appears,  accepts  the  appointment, 
and  files  answer  herein  for  said  W.  A.  Ham- 
ilton,infantdefendant;  and  afterwards,  on 
this  day,  came  again  said  parties,  the  said 
plaintiff  by  H.  H.  Harris,  and  defendants 
by  D.  A.  Harvey,  their  attorney,  and  de- 
fendant W.  A.  Hamilton  by  D.  A.  Harvey, 
his  guardian  ad  litem,  and,,  this  case  com- 
ing on  to  be  heard  on  the  amended  petition 
and  answer  of  George  Wendell  and  P.  W. 
Hamilton,  admit  said  petition  to  be  true, 
and  the  answer  of  the  guardian  Ad  litem 
for  the  minor  defendant.  W.  A.  Hamilton, 
and   proofs,   and   on   due   consideration 
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thereof  the  court  finds  eaid  petition  to  be 
troe ;  that  defendant  W.  A.  Hamilton  held 
only  the  lef^al  title  to  the  one-halt  of  the 
land,  as  interest  therein,  in  trust  for  hia 
co-defendant,  P.  W.  Hamilton,  and  that 
all  the  defendants  have  made  conveyance 
of  said  premises  to  plain  tilf,  and  have  re- 
ceived full  payment  therefor.  It  is  there- 
fore, with  the  consent  of  the  parties  here- 
to, considered,  ordered,  and  decreed  that 
ail  title  or  interest,  either  legal  or  equita- 
ble, held  by  defendants,  or  eitlier  of  them, 
is  hereby  vested  in  the  plaintiff,  J.  W.  Bed- 
den,  and  he  is  hereby  decreed  to  be  the 
true,  legal,  and  equitable  owner  of  the  said 
land,  to-wit,  the  south-east  quarter  of  sec- 
tion 4,  township  10,  range  16,  in  Shawnee 
county,  Kansau,  and  the  defendants  are 
forever  barred  from  setting  up  title  there- 
to; audit  is  further  ordered  and  adjudged 
that  plaintiff  pay  all  costs  of  this  action.' 

"(21)  That  after  the  amended  petition 
was  filed  by  said  Kedden  in  said  action, 
no  snmmons  was  issued  or  served  on 
either  George  Wendell,  P.  W.  Hamilton, 
or  W.A.Hamilton;  that  D.  A.  Harvey, 
as  aforesaid,  was  not  employed  nor  au- 
thorised by  said  P.  W.  Hamilton  or  W.  A. 
Hamilton,  or  either  of  them,  to  appear  in 
said  superior  court  on  the  26th  day  of  A  u- 
gnst,  1885,  or  at  any  other  time,  and  con- 
sent thatthejudgmentfor  costs  and  order 
of  dismissal  entered  in  said  court  on  the 
12th  day  of  June,  1885,  might  be  set  aside, 
or  for  any  other  purpose  whatever. 

"(22)  That  said  D.  A.  Harvey,  as  afore- 
said, was  not  employed  or  authorized  by 
either  of  the  defendants,  George  Wendell, 
W.  A.  Hamilton,  or  P.  W.  Hamilton,  to  ap- 
pear In  said  superior  court  of  this  county 
on  the  26th  day  of  August,  1885,  to  consent 
to  the  making  of  any  order,  or  to  enter 
the  appearance  of  said  defendants,  or 
either  of  them,  to  the  amended  petition 
.^led  by  the  said  J.  W.  Redden  against  the 
defendants,  Gteorge  Wendell,  W.  A.  Hamil- 
ton, or  P.  W.  Hamilton,  and  that  such  ap- 
pearance, so  made  by  said  Harvey,  was 
wholly  nnauthorlzed,  and  against  the  in- 
terests and  rights  of  said  defendants,  and 
each  of  them,  and  that  said  decree,  so  en- 
tered on  the  28th  day  of  Augnst,  1885,  in 
said  superior  court,  was  entered  and  made 
without  the  Issowledge  or  consent  of  said 
defendants,  or  either  of  them. 

"  (23)  That  said  J.  W.  Bedden  was  not 
present  when  W.  A.  Hamilton  executed 
the  deed  to  him,  and  said  Bedden  never 
saw  the  said  W.  A.  Hamilton  until  iivo 
trial  of  this  action. 

■'(24)  That  said  J.  W.  Redden  did  not 
know  P.  W.  Hamilton  was  a  different  ©r 
other  person  from  W.  A.  Hamilton  until 
after  be  had  paid  the  said  P.  W.  Hamilton 
the  said  sum  of  $200,  and  received  from 
said  P.  W.  Hamilton  and  wife  a  quitclaim 
deed  for  said  land. 

"  (25)  That  at  the  time  the  said  W.  A. 
Hamilton  signed  and  acknowledged  the 
deed  of  conveyance  to  said  J.  W.  Kedden, 
dated  August  12,  1885,  and  described  in 
conclDsion  of  fact  Jfo.  16,  the  saidW.  A. 
Hamilton  was  not  of  such  mature  age  as  to 
know  the  nature  of  the  transaction,  and 
was  incapable  of  contracting  with  said 
Redden,  or  being  contracted  with. 

"(26)  That  if  the  plaintiff's  title,  derived 


through  the  tax-deed  made  to  1>.  A.  James 
on  September  27,  1880,  described  in  con- 
clusion of  fact  No.  2,  is  voidable  on  ac- 
count  of  said  premises  having  been  sold  for 
illegal  taxes  September  4, 1877,  there  is  due 
on  said  tax-sale  of  one-half  of  the  premises 
described  in  plaintiK's  petition  the  sum  oi 
9204.30,  and  the  parties  agree  that  this  is 
the  sum  for  taxes,  costs,  penalties,  and 
interest  upon  the  said  sale. 

"CONCLUSIONS  OF    LAW. 

"(1)  The  deed  signed  and  acknowledged 
by  the  plaintiff,  W.  A.  Hamilton,  to  the 
defendant,  J.  VV.  Bedden,  was  and  is  a 
fraud  on  the  legal  rights  of  uaid  plaintiff, 
and  in  law  is  voidable,  and  ought  to  be  set 
aside. 

"(2)  That  the  return  indorsed  by  the 
sheriff  on  the  summons  (conclusion  of  fact 
No.  11)  issued  by  the  clerk  ol  this  court  on 
September  24,  1884,  in  this  action,  com- 
menced by  said  J.  \V.  Bedden  against 
George  Wendell,  does  not  show  that  such 
summons  was  served  on  the  said  W.  A. 
Hamilton  in  the  manner  provided  by  law, 
and  that  neither  this  court,  while  said  ac- 
tion was  pending  herein,  nor  the  superior 
court,  while  said  action  was  pending  in 
said  court,  had  jurisdiction  of  the  said  W. 
A.  Hamilton,  to  make  and  enter  a  decree 
against  the  said  W.  A.  Hamilton,  and  that 
the  decree  made  and  entered  August  26, 
1885,  was  and  is  void. 

"  (3)  That  the  tax-deed  under  which  the 
plaintiff  held  title  is  not  protected  by  the 
statute  o(  limitations,  and  is  voidable  in 
this  action,  and  that  there  is  due  to  the 
plaintiff,  on  account  of  the  said  sale  for 
taxes,  principal,  penalties,  interest,  and 
costs,  the  sum  of  $204.30,  and  that  said 
sum  of  money  is  a  lien  on  the  one  undivided 
half  of  the  pi-emises  described  in  plaintiff's 
l)etition, — the  south-east  quarter  ol  sec- 
tion 4,  township  10  south, of  range  16  east. 

"  (4)  That  the  plain  tiff  is  entitled  to  have 
a  Hen  for  said  sum  of  money  declared  a 
lien  on  said  premises. " 

The  plaintiff,  in  error  saved  all  proper 
exceptions,  filed  a  motion  for  a  new  tiial, 
that  was  overruled,  and  brings  the  case 
here  for  review.  He  claims  that  there  was 
no  service  upon  him  in  theoriginal  action; 
that  the  attorney  was  not  empowered  to 
appear  tor  him ;  that  his  father  was  his  ten- 
ant, and  could  not  transfer  the  possession 
of  the  land  so  as  to  avoid  the  statute  of 
limitations;  and  that  as  to  many  of  the 
findings  of  the  trial  court  there  is  no  evi- 
dence to  sustain  them,  and  that  the  legal 
conclusions  are  all  wrong.  In  the  view 
ithat  we  take,  however,  a  discussion  of 
many  of  these  questions  is  avoided.  Con- 
ceding, for  all  the  purposes  of  this  opinion, 
that  he  is  not  bound  by  the  decree  in  the 
case  of  Bedden  against  him  and  Wendell, 
either  for  want  of  service  or  for  authority 
on  the  part  of  the  attorney,  nnd  discard- 
ing the  record  of  that  action  for  all  pur- 
poses, the  questions  of  the  validity  of  the 
tax-deed  to  Mrs.  James, and  theoperation 
of  thestatuteof  limits tions,arecontrolllng 
in  this  action  instituted  by  him  against 
Bedden.  This  tax-deed  was  executed  and 
delivered  to  Mrs.  Jameson  the  27th  of  Sep- 
tember, A.  D.  1880.  On  the  15th  of  April, 
1881,  she  conveyed  an  undivided  halt  inter- 
est to  each  of  the  persons,  W.  A.  Hamilton 
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and  George  Wendell.  P.W.  Hamilton  and 
'Wendell  took  pomeeBlon  under  these  quit- 
claim deeds  Immediately.  It  does  not 
malce  any  difference  In  this  connection 
■what  the  motive  of  P.  \V.  Hamilton  was 
In  having  that  qaitclaim  deed  from  Mrs. 
James,  executed  in  the  name  of  hlH  minor 
son,  W.  A.  Hamilton.  The  possession  was 
that  of  P.  W.  Hamilton,  and  his  right  to 
the  poBsesBion  passed  toBedden  pnthe9tb 
day  of  June,  1885,  by  reason  of  the  com- 
promise made  on  that  day,  and  by  the  ex- 
ecution and  delivery  of  a  quitclaim  deed 
from  P.  W.  Hamilton  and  wife  to  Redden. 
At  this  time  the  statute  had  not  run  In 
favor  of  Mrs.  James,  tvho  had  not  held  the 
title  long  enough,  or  of  P.  W.  Hamilton 
and  Wendell,  who  had  not  been  In  actual 
possession  long  euougli,  to  bur  Redden's 
tuition,  that  had  been  commenced  In  Sep- 
tember, 1884.  Redden  has  the  original 
title,  and  about  this  fact  there  does  not 
seem  to  be  a  dispute.  On  the  9th  day  of 
June,  1885,  he  acquired  from  Wendell  the 
tax-deed  title  to  an  undivide4l  half  of  the 
land  and  the  possession  that  accompanied 
it.  All  tliis  was  done  before  the  tax-deed 
was  on  record  for  five  years.  This  seems 
to  us  conclusive  against  the  plea  of  the 
statute  of  limitations,  relied  on  by  the 
plaintiff  In  error,  and  this,  too,  with  refer- 
ence to  a  fact  strongly  pressed,  that  P.  W. 
Hamilton  was  the  tenant  of  W.  A.  Hamil- 
ton, and  that  his  possession  was  that  of 
his  son.  From  the  date  of  that  purchase 
from  Wendell,  Redden  had  equal  lights 
with  W.  A.  Hamilton  in  the  land,  so  far 
as  the  tax-deed  gave  either  or  both  any  in- 
terest, as  by  that  purchase  they  became 
tenants  in  common.  Jones  v.  Commis- 
sioners, 80  Kan.  278.1  Pac.  Rep.  76.  In  any 
view  that  can  be  talcen,  the  statute  of  limit- 
ations does  not  run  in  favor  of  W.  A. 
Hamilton  as  against  J.  W.  Redden. 

So  far  as  the  validity  of  the  tax-deed  is 
concerned,  the  findings  of  the  trial  court 
are  conclusive  against  it.  The  evidence  is 
not  preserved  in  the  record  ;  only  the  plead- 
ings, findings,  and  journal  entries  are  here. 
The  trial  court  finds  that  the  land  was 
sold  for  certain  illegal  taxes  and  Illegal 
costs,  and  for  these  reasons  the  tax-deed 
is  invalid.  A  copy  of  the  tax-deed  is  not 
contained  in  the  record,  and  this  finding, 
therefore,  precludes  all  inquiry  as  to  that 
question.  Thetax-deed  being  invalid,  and 
the  statute  of  limitations  not  operating  in 
favor  of  the  plaintiff  m  error.  It  follows 
that  the  decision  below  is  right,  and  It 
must  be  afSrmed. 

Per  Curiam.  It  is  so  ordered;  all  the 
justices  concurring. 


IVii-soN  et  a/.  V.  Emio. 

{Supreme  Court  of  Kansas.     June  7,  1890.) 
SPECI7I0  Pebfokma:«cb— Successors  in  Interest. 

1.  A  party  entitled  to  specific  performance 
ag^nst  the  original  party  to  a  contract  may  have 
judement  against  the  person  claiming  under  him 
with  notice. 

2.  A  party  who  enters  Into  a  contract  for  the 
sale  of  real  estate  described  as  the  E.  }^  of  the  N.  K. 
Ji'  of  section  4—14—18.  and  a  part  of  the  E.  ^  of 
the  8.  E.  ^  of  section  4—14—18,  for  the  sum  of 
t8,800,  and  a  deed  is  made  out  on  tha  same  d^, 


properly  descriUng  the  laud,  and  placed  in  escrow, 
and  afterwards,  at  different  times,  accepts  from 
the  purchaser  the  sum  of  fS,150.l>0  on  the  purchase 
price,  cannot  avoid  specific  performance  of  such 
contract  by  returning  to  the  purchaser  by  mail  a 
certificate  of  deposit  of  a  local  banlc  of  the  amount 
paid  by  such  purchaser. 

S.  The  evidence  ezamlDed,  and  held  sufficient 
to  support  a  judgment  and  deoree  for  spedfio  per- 
formance. 
iSyllabue  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Ellis  county;  S.  J.  Osborn, 
Judge. 

Charles  A.  Hlllerand  Oleed  *  Gleed,  for 
plaintiff  In  error.  Sttpbaugb,  Mnrd  <ft 
Dewey,  for  defendants  in  error. 

Obeen,  C.  This  was  an  action  brought 
by  George  S.  Emig,  In  the  district  court  of 
Ellis  county,  against  Joseph  £.  Wilson 
and  others,  for  the  specific  performance  of 
a  contract  for  the  purchase  of  certain  real 
estate  in  Ellis  County.  The  facta,  so  far 
as  they  are  material,  are:  Josepli  E.  Wil- 
son became  the  owner  of  the  land  in  con- 
troversy  in  1869  by  a  patent  from  the  gov- 
ernment. The  Union  Pacific  Railway 
Company  had  a  right  of  way  through  said 
laud,  and  occupied  said  right  of  way  at 
the  time  and  before  the  land  was  patented 
t«  Wilson.  In  the  year  1886  Wilson  placed 
the  land  in  the  hands  of  Love  &  Cnm- 
mlngs,  of  Hays  City,  for  sale.  On  the  15th 
day  of  May.  1886,  the  plaintiff  below 
made  the  following  written  proposition 
to  purchase  said  land :  "  Messrs.  Love  and 
Cummlngs — Gents:  I  will  give  for  E.  H, 
I N.  % ,  section  4—14—18,  and  part  of  E.  H,  S. 
I E.  %,  section  4— 14— la  thirtv-three  *un- 
!  dred  (f 3,300)  dollars:  provided,  the  entire 
I  tract  will  contain  one  hundred  acres;  the 
same  to  be  surveyed  at  the  expense  of  sell- 
er. It  the  tract  contained  less  than  one 
hundred  acres,  then  I  will  pay  pro  rata 
less.  If  it  contains  more  than  one  hun- 
dred acres,  then  I  will  pay  pro  rata  more. 
Thus,  should  the  tract  con  tain  98  acres,  I 
will  pay  therefor  S3,234.  II  it  contains  102 
acres,  I  will  pay  $3,366,  or  in  that  same 
proportion ;  one  hundred  dollars  to  be 
paid  by  me  in  cash,  and  the  balance  of 
purchase  money  as  per  above  proposition, 
when  the  title  is  given  free  from  all  mort- 
goges  or  other  incumbrances,  taxes,  etc. 
Seller  to  furnish  abstract.  Guo.  S.  Emio.  " 
Which  was  accepted  by  Wilson,  as  appears 
from  the  following  indorsements:  "Re- 
ceived on  the  above  contract  one  hundred 
dollars,  and  I  do  hereby  agree  to  deposit 
warranty  deed  with  Messrs.  Love  and 
Cummings,  awaiting  the  examination  of 
title,  and  paying  off  the  moi-tgages  and 
taxes,  etc. "  "  Hays  City,  Kas.,  5-15,  1886. 
This  is  to  certify  that  I  hereby  aci«pt  the 
written  proposition  submitted  to  me  this 
day  by  Love  and  Cummlngs,  from  the  per. 
son  named  in  written  proposition  submit- 
ted for  the  puri>oseof  purchasing  the  traet 
of  land  named,  and  according  to  specifica- 
tion in  written  proposition  named  above; 
and  I  hereby  agree  to  survey  the  land 
named  and  specified  in  written  submitted 
proposition.  J.E.Wilson."  "Received  of 
Geo.  S.  Emig  check  on  Abilene  liank,  Abi- 
lene, Kansas,  for  one  hundred  dollars, 
part  purchase  money  on  E.  %.  N.  E.  }j[,  and 
part  of  E.  %,  S.  £.  )ii   section  4— 14r-18, 
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Ellis  connty,  Kansas.  Balance  to  be  paid 
as  per  proposition  in  writing  this  day- 
made.  May  15, 1886.  Love  and  Cummingb." 
In  pursuance  of  the  acceptance  of  the 
proposition  made  by  the  plaintiff  below, 
the  following  agreement  was  signed  by 
Emig:  "Whereas  I  became  the  purchaser 
of  the  following  real  estate,  to-wit,  N.  E. 
X  of  N.  E.  a,  and  S.  E.  %  of  S.  £.  U  and 
that  portion  of  N.  E.  %  of  S.  E.  )i  lying 
immediately  north  of  Fort  Hays  military 
reservation,  in  section  four,  (4,)  township 
fouiteen,  (14,)  range  eighteen  (18)  west, 
containing  one  hundred  and  one  and  H 
acres,  according  to  actual  survey  made 
May  15, 1886,  at  and  for  the  sum  of  |33.U0 
per  acre.  Now,  know  all  men  by  these 
presents,  that  I  do  hereby  promise  and 
agree  to  and  with  the  said  seller  thereof, 
Joseph  £.  Wilson,  that  I  will,  from  time 
to  time,  furnish  the  money  to  pay  off  and 
have  released  such  mortgages  and  taxes 
as  are  a  lien  against  said  real  estate,  as 
shown  by  an  abstract  now  in  hands  of 
Love  &  Cummings,  pertaining,  among 
other  lands,  to  the  land  above  mentioned ; 
the  said  Joseph  E.  Wilson  to  deposit  a 
warranty  deed  with  Love  &  Cummings,  to 
be  delivered  to  me  when  the  transaction 
is  fully  completed,  according  to  the  terms 
of  a  certain  proposition  in  writing  made 
by  me  and  in  the  hands  of  said  Love  & 
Cummings  on  the  15th  day  of  May,  1886, 
the  whole  transaction  to  be  closed  as 
promptly  us  can  be  done.  I  do  further 
agree  to  assume  the  payment  of  all  inter- 
est on  said  mortgages  that  shall  accrue 
after  the  lut  day  of  June,  1886.  The  said 
Wilson  to  pay  all  interest  now  due  and  to 
become  due  up  to  the  1st  day  of  June,  1886. 
It  Is,  however,  understood  and  agreed 
that  all  sums  advanced  for  the  payment  of 
Uens,  mortgages,  etc.,  as  well  as  hand 
money  now  paid,  shall  be  deducted  from 
the  purchase  money  <m  final  settlement. 
The  waiTunty  deed  to  be  clear  of  all  in- 
cumbrances. Gko.  S.  Emig.  Witness:  R. 
H.  LuvB.  I  agree  to  pay  the  balance  of 
the  parchase  money,  after  deducting 
amount  of  mortgages  and  hand  money, 
on  or  before  1st  day  of  June,  1886.  Geo. 
8.  Emig.    Witness:    R.H.Love." 

The  land  was  surveyed  by  Wilson,  and 
a  deed  executed  and  placed  in  the  hands  of 
Love  &  Cummings,  to  be  delivered  to  Emig 
upon  the  payment  of  the  entire  amount  of 
the  purchase  money.  Different  sums  of 
money  were  paid  by  the  plaintiff  below 
upon  this  land  until  the  16th  day  of  June, 
when  the  plaintiff  below  paid  $200,  mail- 
ing the  aggregate  payments  upon  the 
land  f<t,159.50.  Home  question  arose,  after 
the  purchase  of  this  land,  between  Emig 
and  Wilson,  with  reference  to  the  right  of 
way,  Emig  claiming  that  he  should  not 
be  compelled  to  pay  for  the  right  of  way 
over  this  land.  There  was  some  doubt, 
too.  as  to  whether  the  right  of  way  was 
200  or  400  feet  wide,  making  a  difference  in 
the  tract,  if  it  was  200  feet,  of  something 
like  6  acres,  and  if  400,  of  about  12  ocreti.  A 
correspondence  was  carried  on  between 
the  agents  of  Wilson  and  Emig  in  regard 
to  the  right  of  way  of  the  railroad,  after 
the  payment  of  the  sum  of  $3,159.50,  until 
the  29th  day  of  July,  when  a  letter  was 
written  by  the  agents  of  Wilson,  demand- 
v.24p.no  2—6 


Ing  a  compliance  with  the  contract  and  a 
settlement  at  once.  On  the  Sd  day  of 
August,  188G,  Joseph  E.  Wilson  and  his 
wife,  in  consideration  of  $3,339,  deeded  the 
land  in  controversy  to  Hill  P.  Wilson,  his 
brother,  who  knew  of  the  transaction  be- 
tween his  brother  and  Emig ;  and  on  the 
4th  day  of  August,  1886,  Wilson  undertook 
to  rescind  this  contract,  claiming  that 
Emig  had  failed  to  make  the  payments  in 
accordance  with  the  contract,  and  that, 
timebeing  of  theessence  of  thecoutract,  he 
had  a  perfect  right  to  do  so ;  and  returned 
to  Emig,  at  Abilene,  Kan.,  through  a  cer- 
tificate of  deposit  from  one  of  the  banks 
in  Hays  City,  the  amount  of  the  purchase 
money  which  had  been  paid  by  Emig. 
Upon  the  receipt  of  this  letter,  Emig  re- 
turned the  certificate  of  deposit  to  Wil- 
son, and  tendered  to  him  the  amount 
which  he  claimed  to  be  due,  $181.75,  being 
the  amount  of  the  purchase  price  of  this 
land  as  it  w  as  surveyed  on  the  15th  of 
May,  for  101^  acres.  This  tender  was  de- 
clined, and  Emig  brought  this  action, 
bringing  the  balance  of  the  purchase  mon- 
ey into  court,  and  Wilson  paying  into 
court  the  amount  that  had  previously 
been  paid  by  Emig  upon  this  contract. 

There  is  no  controversy  with  reference  to 
the  tender  upon  the  part  of  Emig  and  Wil- 
son, and  no  dispute  as  to  the  amount  act- 
ually due.  The  material  question  in  this 
case  is  whether  the  plaintiff  below,  under 
all  the  circumstances,  was  entitled  to  a 
specific  performance  of  his  contract.  We 
think  the  evidence  in  this  case  shows  that 
the  plaintiff  in  error.  Hill  P.  Wilson,  took 
the  titla  to  the  land  in  controversy  with 
knowledge  of  theexisting  equities  between 
Emig  and  Joseph  £.  Wilson,  and  shall  as- 
sume that  specific  performance  will  be  de- 
creed against  him,  if  good,  against  the 
original  party,  as  he  took  the  deed  from  his 
brother  with  notice.  The  rule  is  well  set- 
tled that  where  a  specific  performance  will 
be  decreed  between  original  parties  it  will 
lie  as  to  parties  claiming  under  them  with 
knowledge.  Nelthorpe  v.  Uolgate,l  Colly. 
218;  Bishop  v.  Newton,  UO  111.  180;  Corbus 
Y.  Teed,  63  111.  205;  Roberts  v.  Marchant, 
1  Phil.  Ch.  370;  Ewins  v.  Gordon,  49  N.  H. 
444;  Carrier  v.  Howard,  14  Gray,  511;  Mc- 
Morris  v.  Crawford,  15  Ala.  271. 

It  is  claimed  upon  the  part  of  the  plain- 
tiffs in  error  that  the  description  of  the  land 
in  the  contract  between  Emig  and  Wilson 
was  too  indefinite;  that  on  account  of  its 
ambiguity  it  was  no  contract  at  all.  We 
do  not  agree  with  counsel  in  this  view  of 
the  case.  No  ditflcnlty  arose  between  the 
parties  about  the  description  of  the  land 
as  an  entirety.  The  only  question  was  as 
to  the  right  of  way  through  the  land,  and 
whether  the  plaintiff  below  was  to  pay  for 
the  land  occupied  by  the  railroad.  By  the 
terms  of  the  contract  the  land  was  to  be 
surveyed,  and  by  this  survey  the  descrip- 
tion was  to  be  determined ;  and  it  seems 
that  it  was,  as  a  matter  of  fact,  surveyed, 
and  a  deed  made  on  the  same  diiy  that 
the  proposition  for  the  sale  of  the  land  was 
accepted  by  Wilson,  The  rule  is  well  estab- 
lished in  actions  of  this  kind,  where  the 
boundary  to  property  contracted  for  can 
be  defined,  the  parties  will  be  bound,  and 
a  general  description  of  the  subject-mat- 
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ter  of  the  sale  to  BnflBclent.  Fry,  Spec 
Perl.  §§  325,  S2»,  329;  Monro  v.  Taylor,  8 
Hare,  51;  Owen  v.  Tbomas,  3  Mylne  &  K. 
353;  Haywood  v.  Cope,  25  Beav.  140. 
The  evldt'iice  shows  In  this  case  that  the 
deed  was  executed  by  Joseph  E.  Wilson 
and  his  wife,  and  delivered  to  his  agents. 
Love  &  Cammlngs,  on  the  same  day  that 
the  proposition  ol  Emlg  was  accepted, 
and  no  queHtion  was  raised  but  what  the 
property  was  properly  described  in  the 
deed.  We  think  tne  contract  was  suffi- 
ciently definite  and  certain  to  be  enforced. 
The  next  contention  ol  counsel  Is  that 
the  contract  was  rescinded  by  Wilson,  and 
the  only  question  for  our  further  determi- 
nation is  whether  Wilson  had  a  right,  un- 
der the  state  ol  facts  disclosed,  to  maico  a 
rescission.  There  seems  to  have  been  no 
intention  upon  the  part  ol  Joseph  E.  Wil- 
son to  rescind  this  contract  until  about 
the  1st  ol  August,  188«.  The  eviilence 
shows  that  as  late  an  July  29th,  through 
his  agents.  Love  &  Cuinmings,  he  insisted 
upon  a  lull  performance  ol  the  contract, 
and  demanded  a  settlement  of  the  bal- 
ance due  on  that  contract.  Emlg  had  al- 
ready paid  him  f3,15».50,  leaving,  accord- 
ing to  his  own  claim,  $181.75  still  due. 
The  deed  was  in  the  hands  ol  bis  agents 
at  Hays  City,  and  on  the  4th  of  August 
he  sent  a  notice  to  Emlg  ol  bis  intention 
to  rescind  the  contract.  He  notified  him 
thatthecontract  was  resclnde«l,  and  trans- 
mitted to  him  a  certificate  ol  deposit  ol 
the  amount  that  Emlg  had  paid  him, 
which  was  promptly  i-eturned.  We  do 
not  think  that  Wilson  was  in  a  position 
to  rescind  this  contract  in  such  a  sum- 
mary manner.  The  rule  has  been  well 
stated  by  Mr.  Justice  Stoky,  In  the  case 
ol  Taylor  v.  Longworth,  14  Pet.  173 :  "  In 
the  first  place,  there  is  no  doubt  that  time 
may  be  ol  the  essence  ol  a  contract  lor  the 
sale  ol  property.  It  may  be  made  so  by 
the  express  stipulations  ol  the  parties,  or 
it  may  arise  by  implication  Irom  the  very 
nature  of  the  property,  or  the  avowed  ob- 
jects ol  the  seller  or  the  purchaser.  And 
even  when  time  is  not  thus  expressly  or 
impliedly  ol  the  essence  ol  the  contnict, 
11  the  party  seeking  a  specific  perlormanec 
has  been  guilty  of  gross  laches,  or  has 
been  inexcusably  negligent  in  performing 
the  contract  on  his  part;  or  11  there  has,  in 
the  intermediate  period,  been  a  material 
change  ol  circumstances,  affecting  the 
rights,  interests,  or  obligations  ol  the  par- 
ties,—In  all  such  cases  courts  ol  equity 
will  reluse  to  decree  any  specific  perlorm- 
ance  upon  the  plain  ground  that  it  would 
be  inequitable  and  unjust.  But,  except 
under  circumstances  ol  this  sort,  or  ol  an 
analogous  nature,  time  is  not  treated  by 
courts  ol  equity  as  ol  the  essence  ol  the 
contract,  and  relief  will  be  decreed  to  the 
party  who  seeks  It,  II  he  has  not  been 
grossly  negligent,  and  comes  within  a  rea* 
sonable  time,  although  he  has  not  com- 
piled with  the  strict  terms  ol  the  contract. 
But  in  all  such  cases  the  court  expects  the 
party  to  make  out  a  case  Iree  Irom  all 
doubt,  and  to  show  that  the  reliel  which 
he  asks  is,  under  all  the  circumstances,  eq- 
uitable, and  to  account  in  a  reasonable 
manner  lor  his  delay  and  apparent  omis- 
sion ol  his  duty."    Applying  this  rule  to 


the  facts  In  this  case,  we  do  not  think  the 
plaintiff  below  was  so  grossly  n^llgent 
as  to  deprive  him  of  the  right  ol  specific 
performance.  He  had  paid  all  he  claimed 
was  due  on  the  contract,  and  more,  too. 
He  had.  In  our  judgment,  a  perfect  right 
to  adjust  the  question  ol  the  amount  of 
land  he  was  to  pay  lor.  While  it  is  true 
he  was  to  pay  lor  the  land  by  the  1st  day 
ol  June,  the  evidence  shows  that  Wilson 
accepted  $^"00  on  this  contract  16  days  alt- 
er the  time  had  expired.  11  time  had  been 
olthe  essence  ol  the  contract,there  was  cer- 
tainly a  waiver  upon  the  part  ol  Wilson 
by  the  acceptance  ol  this  payment,  and 
the  demand  that  Wilson  made  upon  Emlg 
lor  a  settlement,  long  alter  the  expiration 
ol  the  time  when  the  contract  was  to  have 
been  performed.  Fry,  Spec.  Perf.  §  1091. 
As  a  general  rule,  time  will  not  run  as 
laches,  pending  negotiations  between  the 
parties,  even  though  it  may  be  carried  on 
without  prejudice  to  a  notice  given  by  one 
party.  Fry,  Spec.  Perf.  §  lOSS;  Gee  v. 
Pearse,  2  De  Gex  &  S.  325;  Southcomb  v. 
Bishop  ol  Exeter,  6  Hare,  219.  A  rescission 
ol  a  contract  necessarily  implies  that  the 
parties  shall  be  restored  to  the  condition  in 
which  they  were  belore  the  contract  was 
made.  This  was  not  done  by  Wilson. 
Simply  transmitting  a  certificate  ol  de- 
posit upon  a  local  bank  to  Emig  for  the 
amount  he  had  paid  upon  the  contract 
was  not  sufficient.  The  principle  is  clear- 
ly recognUed  that  contracts  can  only  be 
rescinded  by  the  mutual  consent  ol  par- 
ties, and  a  contract  cannot,  in  general,  be 
rescinded  In  toto  by  one.  Gatlln  v.  Wil- 
cox, 26  Ark.  309 ;  Chit.  Cont.  (4th  Amer. 
Ed.)  573.  In  onr  opinion  the  plaintiff  be- 
low was  not  guilty  ol  unreasonable  and 
Inexcusable  delay  in  the  performance  of 
his  part  ol  the  contract,  and  was  entitled 
to  a  deed  lor  the  land  in  question  when  he 
tendered  Joseph  E.  Wilson  the  amount 
which  he  admitted  to  be  due,  on  the  6th  of 
August,  1880.  We  think  the  judgment  of 
the  court  below  was  In  accordance  with 
the  evidence,  and  recommend  that  it  be  af- 
firmed. 

Pbr  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


CiTT  OF  ToPEEA  et  ah  V.  Gage  et  al. 

(Supreme  Court  of  Katiaae.  June  7,  1890.) 
Street  Assessmestb— Ik josction — Lni itations. 
An  action  to  enjoin  the  collection  of  an  as- 
sessment made  by  a  city  of  the  first  class  to  curb 
and  pave  its  streets  must  be  commenced  wltbin  30 
days  from  the  time  when  the  amount  of  such  as- 
sessment is  ascertained,  or  the  action  will  be 
barred  by  section  1,  c.  101,  Laws  1887.  Wablgren 
V.  Kansas  City,  43  Kan.  848,21  Pac.  Kep.  1068. 

(SyllabxK  by  Strang,  C.) 

Commissioners'  decision.  Error  Irom 
district  court,  Shawnee  county;  Jobn 
Guthrie,  Judge. 

6'.  B.  Isenbart  and  VC.  A.  8.  Bird,  for 
plaintiffs  in  error.  A.  Bergan,  lor  defend- 
ant in  error. 

Strang,  C.  This  was  an  action,  com- 
menced In  the  court  below  November  21, 
1889,  to  enjoin  the  city  of  Topeka,  James 
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Bamsey,  Byron  Roberts,  as  treasurer  of 
Shawnee  coanty,  and  the  Capital  City  Vit- 
rified Brick  &  Paving  CompHny  from  pav- 
ing Van  Buren  street,  between  Third  and 
Eighth  streets,  under  a  contract  entered 
into  between  said  city  of  Topeka  and 
James  Ramsey,  dated  August  1. 18H9.  An- 
swers were  filed  by  the  several  defendants, 
setting  forth— if'''/rat,  a  general  denial ;  sec- 
ond, the  regularity  of  the  successive  and 
necessary  steps  showing  the  necessity,  pro- 
priety, and  legality  of  the  contract  be- 
tween the  city  of  Topeka  and  James  Ram- 
sey for  the  pavement  of  said  street;  and, 
third,  the  statuteof  limitations, — to  which 
answers  the  plaintiffs  replied,  and  on  the 
9th  day  of  December,  1889,  the  case  came 
on  for  trial,  resulting,  on  the  12th  day  of 
December,  In  a  jndgment  for  the  plaintiffs, 
to  which  each  of  the  defendants  duly  ex- 
cepted. December  13th  the  several  defend- 
ants filed  their  motions  for  a  new  trial, 
which  motions  were  overruled,  and  the 
ruling  duly  excepted  to,  and  the  case 
brought  to  this  court  for  review.  March 
11, 1889,  the  city  council  adopted  a  resolu- 
tion declaring  the  necessity  of  paving  Van 
Bnren  street,  which  resolution  waa  duly 
published.  Afterwards  the  city  engineer 
was  instructed  to  prepare  plans,  speciflca- 
tions  and  estimates  for  curbing  and  pav- 
ing said  street,  and  on  July  19th  the  city 
clerk  was  directed  to  advertise,  and  did 
advertise,  for  sealed  proposals  for  the 
work  of  paving  said  street.  The  proposals 
were  received  and  opened  July  23,  1889. 
The  bid  of  James  Ramsey  was  accepted, 
and  the  contract  therefor  awarded  to  him, 
and  the  council  Instructed  the  mayor  to 
enter  into  a  contract  with  said  Ramsey 
therefor.  Afterwards  appraisers  were  ap- 
pointed, and  the  property  liable  for  the  im- 
provements was  appraised.  The  council 
naet  and  adopted  and  confirmed  the  said 
appraisement.  An  ordinance  was  then 
passed  fixing  the  rate  of  the  levy  to  be  as- 
sessed against  each  lot  and  piece  of  ground 
liable  to  pay  the  costcf  said  improvement. 
The  city  clerk  afterwards  computed  the 
amount  of  the  assessment,  and  gave  the 
owner  of  each  lot  or  piece  of  ground  notice 
of  the  amount  of  the  assessment.  This 
notice  was  given  the  defendants  as  early 
as  the  12th  of  September,  1889,  and  this 
salt  was  not  commenced  until  November 
21, 1889,  and  the  plaintiffs  in  error  allege 
that  the  statnteolilmitationKprovidedfor 
in  cases  like  this  bad  run,  and  the  defend- 
ants' case,  If  any  they  had,  was  barred. 

Section  1,  c.  101,  Laws  ISST.amongother 
things,  provides  that  "no  suit  to  set  aside 
said  special  assessments,  or  to  enjoin  the 
making  of  the  same,  shall  be  brought,  nor 
any  defense  to  the  validity  thereof  be  al- 
lowed, after  the  expiration  of  thirty  days 
from  thetimethe  amount  due  on  each  lot  or 
piece  ol  ground  liable  for  such  assessment 
&  ascertained."  The  language  of  this 
statute  is  such  as  to  leave  little  or  no 
room  for  construction.  Its  provisions  are 
plain,  direct,  and  positive,  and  seem  suffi- 
ciently broad  to  cut  off  all  defenses  not  as- 
serted within  the  period  of  time  named 
therein.  It  says  no  suit  shall  be  brought, 
nor  any  defense  allowed,  after  the  expira- 
tion of  30  days  from — what?  From  the 
time  the  amount  due  on  each  lot  is  ascer- 


tained. It  not  only  declares  that  no  suit 
shall  be  brought  to  set  aside  or  enjoin  the 
making  of  the  assessments,  but  provides 
that  no  defense  to  tlie  validity  thereof 
shall  be  allowed  after  30  days  from  the 
time  the  assessment  is  ascertained.  How- 
ever, the  defendants,  plaintiffs  below,  in- 
sist that  at  the  time  the  contract  waa  en- 
tered into  between  the  city  and  Ramsey, 
two  of  the  couucilmen,  representing  the 
city,  hud  a  pecuniary  interest  in  said  con- 
tract, which  rendered  it  null  and  void; 
that  said  fraud  was  concealed  from  and 
unknown  to  the  plaintiffs  below  until  Oc- 
tober 29, 1889,  when  Ramsey  assigned  said 
contract  to  the  brick  and  paving  compa- 
ny; and  that,  because  of  said  conceal- 
ment of  the  fraud,  the  statute  of  limlta- 
tioMS  did  not  commence  to  run  until  said 
29tli  of  October,  a  time  within  80  daj's  be- 
fore the  suit  was  commenced,  and  that 
therefore  the  suit  is  not  bnvrcd  by  said 
statute.  We  hardly  think  this  position  is 
tenable.  The  legislature  has  provided  a 
special  statute  of  limitations  for  these 
cases,  and  any  fair  construction  of  its  pro- 
visions is  n^ainst  this  position.  It  would 
'have  been  easy  for  the  legislature  to  have 
so  worded  the  statute  as  to  have  cut  oft 
all  deffinses  except  for  fraud,  and  to  have 
said  thatthe  statute shouldrunas  against 
fraud  from  the  time  of  its  discovery.  This 
is  done  in  the  general  statute  of  limita- 
tions, but  there  is  nothing  of  the  kind  in 
this  statute ;  and  as  the  legislature  w^as 
providing  a  special  statute  of  limitations, 
different  from  the  general  statute,  we  must 
presume  that  they  intended  It  to  have  the 
effect  they  said  It  should  have,  and  cut  off 
all  defenses  of  whatever  kind  or  character. 
This  may  be  a  harsh  rule,  but  that  fact 
does  not  furulsh  a  reason  why  we  should 
not  construe  the  statute  as  It  Is,  though  It 
may  furnish  a  reason  why  the  legislature 
should  modify  it. 

Inthiscase  it  is  claimed  that  the  amount 
assessed  against  the  several  lots  liable  for 
the  Improvement  sought  to  be  made  was 
not  properly  ascertained ;  that  it  was  as- 
certained by  the  city  clerk  Instead  of  by  the 
council.  The  record  shows  that  on  the 6th 
of  September,  1889,  the  city  council  passed 
an  ordinance  levying  the  special  assess- 
ment complained  of,  which  ordinance  was 
approved  September  7th,  and  published 
September  12th.  This  ordinance  fixed  the 
rate  of  the  levy,  and  all  that  remained  to 
he  done  was  to  compute  the  amount  of 
the  assessment  upon  each  lot  or  piece  of 
ground  at  the  rate  designated  in  the  ordi- 
nance: and  the  ordinance  directed  the 
clerk  to  make  the  computation.  We  think 
the  clerk  had  authority  to  make  the  com- 
putation, and  the  assessmentso  made  was 
properly  ascertained.  In  this  case  it  is 
not  shown  that  the  contract  was  let  at  an 
unfair  or  extravagant  price  for  the  work, 
so  it  would  seem  that  the  plaintiffs  below 
will  suffer  no  injury  from  the  execution  of 
this  contract;  and  infact  it  appears  in  the 
record  that  one  of  the  plaljitiffs  has,  since 
the  action  was  commenced,  paid  her  as- 
sesfiment,  showing  that  she  has  become 
satisfied  with  the  proposition  to  improve 
the  street  under  the  contract  sought  to  be 
enjoined  in  this  case.  At  nil  events,  we 
think  the  action  was  barred  by  the  stat- 
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nte,  and  therefore  recommend    that  the 
Judgment  of  the  district  court  be  reversed. 

Per  Curiam.  It  la  so  ordered;  all  the 
Justices  concurring. 

State  v.  Smith  et  a/. 

(Supreme  Court  of  Kangaa.  Juno  7,  1890.) 
Criminai.  Law— Cdstodt  and  Cojiduct  of  Jort. 
At  the  trial  of  a  criminal  action,  after  the 
evidence  both  for  the  state  and  the  defendants  had 
been  given,  the  jury  were  permitted  to  separate, 
and  go  to  their  homes.  During  this  recess.  It  was 
reported  to  the  court  that  one  of  the  jurors  was 
bImc,  and  unable  to  attend.  The  determination  of 
the  lact  of  sickness  on  the  part  of  the  abnent  juror 
must  be  by  judicial  methods,  and  these  Include  the 
presence  of  the  defendants  while  that  fact  was  be- 
ing investigated,  their  right  to  produce  witnesses, 
and  of  cross-examination ;  and  It  is  error  In  the 
trial  court  to  proceed  to  investigate  and  determine 
the  fact  of  sickness  of  the  absent  juror,  and  for 
that  cause  to  discharge  the  jury  from  any  rurt.her 
consideration  of  the  case,  in  the  absence  of  the  de- 
fendants from  the  court-room,  they  being  charged 
with  a  felony. 

(SyUatmt  by  Stmpton,  C.) 

CommisBioners'  decision.  Appeal  from 
district  court,  Bice  county:  J.  U.  Bailey, 
Judge. 

C.  F.  Foley  and  W.  E.  Sorab,  for  appel- 
lants. L.  B.  Kellogfr,  Atty.  Gen.,  and  J. 
W.  Brinkerhoff,  for  the  State. 

Simpson,  C.  At  the  regular  January  term, 
1890,  ol  the  district  court  ol  Rice  county, 
the  appellants,  James  Smith,  John  Smith, 
and  Martin  Smith,  were  placed  upon  their 
trial,  charged  with  burglary  and  larceny. 
They  waived  arraignment,  entered  a  plea 
of  not  guilty,  a  Jury  was  sworn,  and  the 
state  and  defendants  both  submitted  thnir 
evidence.  All  this  transpired  on  the  lUth 
day  of  January.  When  the  court  met  on 
the  morning  of  the  11th  of  January,  coun- 
sel for  appellants  asked  permission  to  in. 
troduce  further  evidence  in  their  behalf. 
The  jurors  were  called,  and  all  were  pres- 
ent, and  took  their  seats  in  the  Jury-box. 
and  thereupon  Frank  Fry,  a  Juror,  stated 
to  the  court  that  he  was  unable  to  sit  as  a 
Juror  on  that  day,  on  account  of  sickness; 
and  upon  this  statement  the  court  ad- 
journed the  hearing  of  the  aise  until  the 
13th  day  of  January.  When  the  court 
met  on  the  13th,  and  the  Jury  were  called, 
all  were  present  except  two  Jurors,— John 
Johnson  and  John  Kelly.  The  court  was 
informed  that  these  two  Jury-men  were 
sick,  and  an  adjournment  was  ordered  un- 
til themonilngof  thel4th  of  January.  On 
that  morning  all  the  jurors  were  present 
and  ready  for  duty,  except  John  Kelly. 
The  Jury  were  permitted  to  separate  until 
&  o'clock  p.  M.of  that  day,  the  14th  of  Jan- 
uary. At  5  o'clock  r.  M.  the  Jury  were 
again  called;  and,  it  appearing  that  the 
Juror  Kelly  was  still  absent,  and  reported 
sick,  the  trial  court  discharged  the  jury 
from  any  further  consideration  ofthecase. 
During  all  this  day,  except  during  a  short 
time  in  the  morning,  the  defendants  were 
absent  from  the  court-room,  being  con- 
fined in  the  Rice  county  jail.  They  were 
not  present  at  the  time  the  jury  was  dis- 
charged, but  their  attorneys  were  in  at- 
tendance, and  objected  to  the  discharge  of 


the  Jury.  The  trial  court  entered  on  the 
Journal  the  followinsr  order  discharging 
the  Jury :  "Afterwards, to-wit, on  the  14tta 
day  of  January,  1890,  and  Just  before  ad- 
journing for  supper,  court  being  duly  con- 
vened, the  said  jury  was  by  tbeclerk  called, 
and  all  responded  to  their  names  except 
John  Kelly,  who  was  then  absent  from 
court,  and,  upon  Inquiry  being  made  re- 
garding the  absence  of  said  Juror,  Kelly, 
the  sheriff  informed  the  court  that  a  mes- 
senger had  been  sent  for  the  said  Juror, 
John  Kelly,  and  thatsald  messenger  stated 
that  said  Kelly  reported  himself  too  sick 
to  be  present  in  court;  that  said  Kelly  did 
not  know  when  be  would  be  able  to  be 
present  in  court;  that  he  might  not  be 
able  to  come  into  court  for  a  week ;  and 
that  said  Kelly  stated  hewould  come  into 
court  as  soon  as  he  was  able.  And  the 
court,  being  satisfied  from  the  report  of 
said  sheriff,  and  also  from  a  letter  received 
from  said  juror  by  said  court  purporting 
to  be  written  by  said  Juror,  Kelly,  that 
said  Juror,  John  Kelly,  was  seriously  sick 
and  unable  to  attend  court,  thereupon  dis 
charged  said  eleven  Jurors  from  thefurthe: 
consideration  of  said  case.  Whei-eupon, 
and  at  the  same  time,  the  defendants  being 
then  absent  from  the  court-room,  and  con- 
fined in  the  county  Jail  of  Rice  county, 
Kan.,  the  court  discharged  the  said  Jury 
from  the  further  consideration  of  this 
cause;  to  all  of  which  action  of  the 
court  the  defendants,  by  their  counsel, 
then  and  there  duly  excepted,  which 
exception  was  by  the  court  allowed. 
That,  at  the  time  of  the  discharge  of  said 
eleven  Jurors,  neither  of  defendants'  coun- 
sel, Messrs.  Borah  or  Foley,  who  were 
present,  and  defendants'  said  counsel,  ob- 
jected to  the  discharge  of  said  eleven  Jurors 
from  said  case,  on  the  ground  that  their 
said  clients,  James,  John,  and  Martin 
Smith,  defendants  herein,  were  not  present 
in  court.  During  all  the  proceedings  had 
in  this  cause  on  the  14th  day  of  January, 
1890,  except  upon  convening  of  court  in 
the  morning,  at  which  time  no  proceedings 
in  this  cause  were  had  except  to  adjourn  the 
further  hearing  of  the  eame  till  the  after- 
noon of  the  same  day,  in  order  to  hear  from 
juror,  for  whom  a  messenger  was  sent, 
the  defendants,  and  each  ol  ibem,  were  an- 
sent  from  the  court-room,  and  were  con- 
fined in  the  county  Jail  of  Rice  county, 
Kan.  Before  the  said  eleven  Jury-men  in 
attendance  upon  the  trial  of  said  cause 
were  by  the  court  discharged,  the  court 
duly  inquired  of  said  Foley  and  Borah  If 
they  were  willing  to  proceed  with  the  trial 
of  the  cause  with  the  eleven  Jurors  who 
were  able  to  ho  and  were  present,  and 
they  replied  that  they  were  not  willing  so 
to  do,  but  would  require  a  full  panel.  That 
the  continuance  from  the  13th  to  the  14th 
day  of  January  was  made  by  the  court  at 
its  own  instance;  the  defendants,  by  their 
counsel,  objecting  to  such  continuance." 

On  the  20th  day  of  January,  1S90,  the  ap- 
Iiellants  were  arraigned  upon  the  same  in- 
formation upon  which  they  had  previously 
been  put  upon  trial,  and  objected  to  being 
required  to  plead  to  the  information  on 
the  ground  that  a  Jury  had  once  been 
sworn  to  try  them, and  thatsald  Jury  bad 
been  discharged  without  their  consent,  in 
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their  absence,  and  whHe  thegr  were  con- 
fined In  the  Jail,  and  that  they  had  once 
been  pat  in  jeopardy  upon  the  offensea 
charged  against  them  in  the  information. 
This  was  orerroled.  The  appellants  then 
filed  tbeirpleain  abatement, setting  op  tbe 
same  tacts,  and  this  was  overruled.  The 
appellants  then  pleaded  not  guilty,  and 
pleaded  these  same  (acts  in  bar.  The  trial 
proceeded,  and  the  appellants  were  con- 
victed of  the  larceny  of  goods  of  the  value 
of  $50.93.  A  motion  for  a  new  trial  and  a 
motion  in  arrest  of  judgment,  in  which  all 
these  facts  were  again  set  forth,  were  both 
overruled.  The  api>e11ants  had  all  proper 
exceptions  noted  and  saved  on  all  these 
various  ralings.  At  least,  they  have  done 
enough  to  fairly  present  the  questions  they 
discuss  here  for  review.  Their  contention 
Is  embraced  in  these  two  propositions: 
That  there  was  no  evidence  of  the  sickness 
of  the  Juror  Kelly  that  authnrleed  the 
court  to  discbarge  the  Jury,  and  that  such 
discharge  was  not  legal  without  the  pres- 
ence of  the  appellants. 

Section  2!S1  of  the  Civil  Code  provides : 
"The  Jury  may  be  discharged  by  the  court 
on  account  of  the  sickness  of  a  Juror,  or 
other  action  or  calamity  requiring  their 
discharge,  or  by  consent  of  both  parties, 
or  after  they  have  been  kept  together  un- 
til It  satisfactorily  appears  that  there  is 
no  probability  of  their  agreeing. "  Section 
208  of  the  Criminal  Code  provides:  "The 
proceedings  prescribed  by  law  In  civil  cases 
in  respect  to  the  impaneling  of  Jurors,  the 
keeping  of  them  together,  and  the  manner 
of  rendering  their  verdict,  shall  be  had 
npon  trials  on  indictments  and  Informa- 
tions for  criminal  offenses,  except  in  cases 
otherwise  provided  by  statute."  The 
court  bad  the  right  to  discharge  the  Jury 
on  account  of  tbe  sickness  of  one  of  the 
members  thereof.  State  v.  White,  19  Kan. 
445.  It  is  insisted  upon  one  side  that  the 
determination  of  the  existence  of  snch  a 
sickness  rests  largely,  and  almost  exclu- 
sively, in  ihe  discretion  of  the  court,  while 
tbe  appellants  contend  that  its  existence 
mustbeestablished  asa  fact  in  accordance 
with  the  rules  of  evidence,  and  that  a  trial 
court  cannot  of  its  own  motion,  or  from 
mere  reports,  unverified  by  affidavits,  o 
nnsupported  by  oaths  administered  in  open 
court,  determine  that  there  exists  such  an 
unavoidable  necessity  that  the  remaining 
Jnrors  should  be  discharged,  and,  by  such 
an  arbitrary  exercise,  deprive  the  appel- 
lants of  the  plea  of  once  in  Jeopardy.  The 
power  to  so  discharge  a  jury  Is  not  to  be 
arbitrarily  exercised.  One  of  the  constl- 
tntional  rights  of  a  party  charged  with 
crime  is  that  ho  Is  not  to  be  twice  put  in 
leopardy  for  the  same  offense,  and  the 
power  of  a  court  to  discharge  a  jury  that 
has  been  sworn  to  pass  upon  tbe  question 
of  his  guilt  and  Innocence  must  be  exer- 
cised with  a  view  to  preserve  Inviolate  his 
constitutional  right  in  this  respect.  The 
sickness  of  a  Juror  is  one  of  those  unavoid- 
able necessities  that  arise  beyond  the 
power  of  the  court  or  the  prosecution  to 
foresee.  It  seems  clear  on  principle,  as 
well  as  In  view  of  the  constitutional  priv- 
ileges of  the  prisoner,  that  this  authority 
cannot  be  arbitrarily  exercised;  for, in  the 
l&nffuage  of  thesupreme  court  of  the  state 


of  Pennsylvania  In  tbe  ease  of  Com.  r. 
Cine,  8  Rawle,  498:  "Why  it  Bbould  be 
thoaght  tbat  the  dtisen  has  no  other  as- 
surance than  the  arbitrary  discretion  of 
tbe  magistrate  for  the  enforcement  ot  the 
constitutional  principle  which  protects 
him  from  beingtwlce  putin  Jeopardy  of  life 
or  member  for  the  same  offense,  I  am  at  a 
loss  to  imagine.  If  discretion  is  to  be 
called  in,  there  can  be  no  remedy  for  the 
most  palpable  abuse  of  it  but  an  interpo- 
sition of  the  power  to  pardon,  which  is 
obnoxioos  to  the  very  same  objection. 
Surely,  every  right  secured  by  ihe  consti- 
tution is  guarded  by  sanctions  more  im- 
perative. But,  in  those  states  where  tbe 
principle  has  no  higher  sanction  than 
what  is  derived  from  tbe  common  law,  it 
is  nevertheless  tbe  birthright  of  tbe  dti- 
sen, and  consequently  demandable  as  such. 
But  aright  which  depends  npon  tbe  will  ol 
the  magistrate  is  essentially  no  right  at 
all,  and  for  this  reason  the  common  law 
abhors  the  exercise  of  a  discretion  in  mat- 
ters that  may  be  subjected  to  fixed  and 
definite  rules. "  This  was  said  in  a  capital 
case,  but  the  language  of  the  section  of 
the  bill  ot  rights  in  our  state  constitution 
is  broad  enough  to  include  all  felonies.  It 
seems,  however,  to  be  tbe  rule  in  all  grades 
of  felony  that  the  only  Justification  for 
the  exercise  ot  the  power  of  a  trial  court 
to  discharge  a  jury  which  has  heard  the 
evidence  in  a  criminal  case  is  the  existence 
of  an  absolute  necessity  for  the  discharge. 
Some  unforeseen  fact  must  Intervene,  be> 
yond  the  power  ot  the  court  to  control, 
before  such  a  powercan  be  legally  exerted. 
The  existence  of  this  unforeseen  fact  tbat 
operates  to  stop  the  deliberation  of  the 
Jury,  and  prevents  a  verdict,  must  be  Judi- 
cially ascertained  and  determined.  That 
is  to  say,  if  the  sickness  of  the  Juror  does 
not  occur  in  the  immediate  presence  of  the 
court,  but  commences  during  a  recess,  and 
is  reported,  the  fact  of  sickness  must  be  es- 
tablished OS  any  other  fact  is  established 
in  a  court  of  Justice,  in  accordance  with 
the  rules  of  evidence  governing  such  mat- 
ters. When  an  order  is  made  by  a  trial 
court  discharging  a  Jury,  without  verdict, 
to  whom  has  been  committed  tbequestion 
of  tbe  guilt  or  Innocence  of  a  prisoner 
charged  with  a  crime,  the  record  ought  to 
show  afiirmatively  the  existence  of  the 
tact  that  induced  such  order,  and  justified 
the  exercise  ot  snch  extraordinary  power. 
This  much  seems  demanded  in  order  to 
preserve  to  the  prisoner  tbe  full  benefit  ot 
the  constitutional  requirement  in  his  be- 
half. 

The  case  of  Conklin  v.  State,  decided  by 
tbe  supreme  court  of  Nebraska  in  Febru- 
ary, 1889,  and  reported  in  41  N.  W.  Rep. 
788,  illustrates  this  view.  Section  485  of 
the  Criminal  Code  ot  that  state  provides 
that,  "in  case  a  Jury  shall  be  discharged 
on  account  of  sickness  of  a  juror,  or  other 
accident  or  calamity  requiring  their  dis- 
charge, or  after  they  have  been  kept  so 
long  together  that  t^ere  is  no  probability 
ot  agreeing,  tbe  court  shall,  upon  directing 
their  discharge,  order  tbat  tbe  reasons  for 
such  discharge  shall  be  entered  on  the 
Journal,  and  such  discharge  shall  be  with- 
out prejudice  to  the  prosecution."  The 
Journal  showed  this  order:    "Comes  also 
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the  Jury,  •  •  •  and  report  In  open  court 
their  inability  to  agree  upon  a  verdict  in 
this  cause;  and  it  appearing  to  the  8atiR- 
taction  of  the  court,  upon  examination  of 
M.  Ii.  Brown,  one  of  the  jurors  in  said 
case,  that,  by  reaBon  of  his  siclcneBS,  he 
was  unable  tn  furttier  perform  his  duties 
as  a  juror,  and  upon  further  examination 
of  each  and  every  juror  in  said  case,  the 
court  finds  that  there  is  no  probability  of 
the  jurors  agreeing  upon  a  verdict,  and 
that  they  had  been  out  21  hours  without 
sleep,  or  a  suitable  place  to  sleep  or  rest, 
said  jury  is  therefore  discharged  without 
day,  withoutprejudiceto  the  prosecution. " 
CommentioK  on  this  journal  entry,  the 
court  say:  "The  sickness  of  a  juror  is 
one  of  the  causes  recognized  by  the  stat- 
ute above  quoted  for  the  discharge  of  a 
jury,  but  It  is  submitted  that  such  sicli- 
ness  is  classed  with  'other  accident  or 
calamity  requiring  their  discharge;'  and 
it  appears  to  mc  that  such  sickness  must 
be  of  a  sudden  and  calamitous  character, 
anvl  of  such  a  nature  as  to  render  bis  fur- 
ther detention  in  the  jury-rofim  manifestly 
improper.  It  does  not  ajjpear  here  that 
the  Jury  reported  the  sickness  of  one  of 
their  number,  or  that  the  juror  himself 
claimed  to  be  sick,  or  incapacitated  on  ac- 
count of  sickness  from  further  service  on 
the  jury,  nor  in  what  the  examination  of 
the  juror  by  the  court  consisted,  nor 
■whether  the  advice  and  services  of  a  phy- 
sician were  had  to  ascertain  and  advise 
the  court  of  the  condition  of  the  juror. 
Again,  it  does  not  appear  that  the  jury 
were  discharged  solely  on  account  of  the 
sickness  of  this  juror:  but,  on  the  con- 
trary, I  think  that,  taking  the  wliole  jour- 
nal entry  together,  It  fairly  appears  that 
tbesickness  of  the  juror  was  not  such  that 
the  court  would  have  discharged  the  Jury 
for  that  cause  alone.  If  the  sickness  of 
this  Juror  was  suc-h  that  his  further  serv- 
ice on  the  jury  was  impossible,  what  was 
the  necessity,  or  even  the  propriety,  of  fur- 
ther examining  each  and  every  Juror  as  to 
the  probability  of  their  agreeing  upon  a 
verdict,  the  length  of  time  they  had  been 
out  without  sleep,  or  a  suita>>le  place  to 
sleep  or  rest?"  The  logic  of  this  ease 
seems  to  require  that  there  should.  In 
effect,  be  a  finding  of  fact  as-,  to  the  inca- 
pacity of  the  juror,  by  reason  of  sickness, 
to  properly  discharge  his  duty.  In  thecase 
of  State  V.  Shuchardt,  18  Neb.  454,  25  N. 
W.  Rep.  722,  Judge  Maxwell  says:  "It 
was  never  intended  to  permit  a  court  ar- 
bitrarily to  discbarge  a  jury  for  disagree- 
ment until  a  sufilcient  time  had  elapsed  to 
preclude  all  reasonable  expectation  that 
they  will  ever  agree. "  In  the  case  of  Dob- 
bins V.  State,  14  Ohio  St.  493,  the  court, 
commenting  on  the  power  to  discharge 
juries  in  criminal  cases,  say  "that  this 
power  does  not  rest  upon  the  arbitrary 
or  uncontrollable  discretion  of  the  judge 
presiding  at  the  trial,  but  is  a  legal  dis- 
cretion to  be  exercised  in  conformity  with 
known  and  established  rules;  and,  flnal- 
).y,  unless  the  facts  stated  In  the  record 
clearly  establish  a  case  of  necessity,  the 
discharge  will  operate  as  an  acquittal  of 
the  accused,  and  preclude  his  further  pros- 
ecution." This  court,  in  the  case  of  State 
T.  White,  19  Kan.  445,  by  the  chief  justice, 


say  that  where  the  jury  have  deliberated  so 
long,  without  finding  a  verdict,  as  to  pre- 
clude a  reasonable  expectation  that  they 
will  aj$ree,  they  may  be  discharged,  it  the 
record  shows  a  necessity  for  such  action, 
without  the  consent  of  the  defendant,  and 
the  prisoner  be  tried  by  another  jury.  All 
these  authorities  require  that  there  must 
be  a  legal  showing  made  and  entered  on 
the  record  of  the  necessity  for  the  dis- 
charge, and  of  the  existence  of  the  facts 
that  authorize  the  exercise  of  the  extraor- 
dinary power  of  the  court. 

Now,  the  record  in  this  case  shows  that 
one  of  the  causes  for  which  the  trial  court 
is  authorized  to  dischargea  jury  in  acriiu- 
inal  cas^.by  the  statute  of  this  state,  hap- 
pened on  this  trial,  to-wlt,  the  sickness  of 
a  juror.  Tliis  sickness  did  not  happen  in 
the  immediate  presence  of  the  court.  The 
juror  took  sick  at  home  during  a  recess  of 
the  court,  and  the  fact  of  sickness  had  to 
be  establislipd  in  accordance  with  the  rules 
that  govern  in  all  cases  when  a  fact  is  to 
be  judicially  established,  and  made  a  find- 
ing upon  which  to  base  a  legal  conclusion 
or  judicial  action.  Then,  in  accordance 
with  these  authorities  quoted,  and  in  view 
of  the  constitutional  rights  of  the  appel- 
lants, and  the  requirements  ot  section  207 of 
the  Code  of  Criminal  Procedure,  these  apijel- 
lants  ought  to  have  been  present  in  person 
during  the  investigation  and  determina- 
tion of  the  existence  of  the  fact  of  sickness. 
This  case  is  not  like  that  of  State  v.  White, 
19  Kan.  445,  where  the  Jury  were  dis- 
charged because  there  was  no  reasonable 
probability  of  their  agreement.  In  such 
cases  a  consulting  jury  is,  in  legal  con- 
templation, always  in  the  presence  of  the 
court.  All  their  reports,  of  every  kind  and 
cliaracter,  are  made  directly  to  the  court, 
and  the  court  alone  has  the  sole  right  to 
question  them  as  to  the  probabilities  of 
an  agreement.  In  the  very  nature  of 
things,  as  no  one  is  allowed  to  be  present  at 
their  deliberations,  a  determination  by 
the  court  as  to  whether  or  not  there  is  a 
reasonable  probability  of  their  agreement 
must  be  made  on  the  report  of  the  jury. 
So  the  language  of  the  court  in  the  case  of 
State  V.  White,  as  to  the  absence  of  the 
defendant  at  the  time  of  the  discharge  of 
the  Jury,  cannot  be  fairly  applied  in  a  case 
like  this,  when  the  fact  alleged  as  justify- 
ing a  discbarge  of  this  jury  happened  out 
of  the  presence  of  the  court,  and  while  the 
jury  were  temporarily  discharged  from  at- 
tendance in  court.  In  one  case  the  court 
acts  on  an  official  report  made  by  the  jury, 
which  the  defendant  has  no  right  to  ques- 
tion. In  the  other,  an  inquiry  as  to  the 
existence  of  a  fact  alleged  to  have  occurred 
away  from  the  presence  and  observation 
of  the  court  is  to  be  made  by  judicial 
methods;  and  these  include  the  presence 
of  the  parties  Interested,  their  right  to  in> 
troduce  evidence  and  cross-examine  wit- 
nesses. We  think  that  error  was  commit- 
ted in  determining  the  sickness  of  a  Juror 
as  a  cause  for  the  discharge  ot  the  jury,  in 
the  absence  of  the  appellants.  It  is  evi- 
dent from  the  record  that  error  was  also 
committed  on  the  trial  of  the  issue  of  fact 
made  by  the  plea  in  abatement  filed  by 
the  appellants,  and  the  replication  filed 
by  the  county   attorney.    This  issue  uf 
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fact  was  the  sickneea  of  the  Juror  Kelly; 
and,  to  maintain  the  Issue  on  the  part  of 
the  state,  the  coanty  attorney  was  per- 
mitted, oyer  the  objection  ol  the  appel- 
lants, to  read  in  evidence  a  letter  purport- 
ing to  have  been  written  by  the  juror 
Kelly  to  the  trial  Jadge,  without  any  pre- 
liminary proof  whatever  of  its  genuineness. 
For  these  errors  there  must  be  a  reversal ; 
and  for  the  reasons  suggeHted  by  the 
court  in  the  case  ot  Conklin  v.  State,  41  N. 
W.  Kep.  7SS,  we  prefer  this  course,  rather 
than  to  pai^s  upon  the  other  question  un- 
til all  the  facts  are  fully  and  fairly  pro- 
sented.  This  accords,  too,  with  the  case 
of  State  V.  Myrick,  38  Kan.  238, 16  Pac.  Rep. 
830.  We  recommend  that  the  Judgment 
ot  the  district  court  of  Rice  county  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions to  grant  the  appellants  a  new 
trial. 

Per  Curiau.  It  is  so  ordered;  all  the 
Justices  concarring. 

(44  Kan.  186)  — — 

Statb  ex  re/.  Kellooq,  Attorney  General, 
V.  Board  of  Countt  Commissioners  of 
Atchison  Countt. 

(Supreme  Court  of  Karuat.    June  7,  1890.) 
Oomrr-Ss^'n— Location— B^TBxaioir  or  Bomiv 

ABIHk 

A  ootmty-seat  will  remain  piecisely  whera 
it  was  originaliy  located,  until  changed  or  removed 
under  the  provUions  of  tbe  oonstitution  and  atat- 
otea  of  the  state;  and  held,  where  a  oounty-seat 
waa  looated  upon  the  tenitoiy  of  an  incorporated 
dtj,  and  afterwards  the  boundaries  of  such  city 
were  enlarged,  this  extension  of  the  boundaries  of 
tbe  city  did  not  have  the  effect  to  extend  the 
bonndariea  of  the  county-seat,  but  the  county-seat 
remained  precisely  where  it  waa  originally  located. 
{ai/Uabus  by  the  Court.) 

Error  from  district  court,  Atchison 
county;  Robert  M.  Eaton,  Judg^e. 

L.  B.  Kellogg,  Atty.  Gen.,  and  J.  F. 
Tuns,  for  plalntin  in  error.  W.  W.  &  W. 
F.  Gutbrie  and  T.Si,  Pierce,  for  defendant 
In  error. 

Valentine,  J.  It  is  admitted  by  both 
parties  to  this  action  that  the  county- 
seat  ot  Atchison  county  is,  and  has  been 
since  the  year  1855,  located  upon  territory 
now  Included  within  the  boundaries  of  the 
city  ot  Atchison.  It  was  first  located  up- 
on such  territory  under  an  act  of  the  legis- 
lature of  1855.  Laws  1855,  c.  80,  §S  26,  86. 
It  was  again  located  upon  such  territory 
on  October  3, 1858,  by  an  election  held  on 
that  day  in  the  county  ot  Atchison,  under 
chapter  21  ot  the  General  Laws  of  1858. 
At  that  time  the  town  of  Atchison  was  an 
incorporated  city,  having  known  and  defi- 
nite boundaries.  It  had  previously  been 
Incorporated  under  the  pro  visions  of  chap- 
ter 77  of  the  Private  Laws  ot  1858,  which 
took  effect  February  12, 1868.  No  reloca- 
tion ot  the  county  seat  of  Atchison  county 
baa  since  beeai  had.  At  tbe  time  ot  this 
■econd  location,  and  prior  thereto,  the  city 
of  Atchison  did  not  Include  any  part  of  tbe 
territory  afterward  Imown  as  "^L.  C.  Chal- 
Uss'  Addition."  On  August  18,  1858,  the 
site  tor  tbe  public  county  buildings  was 
selected  by  the  then  county  board  of  Atch- 
ison county,  and  such  site  included  lota 


Nos.  1,  3,  and  3,  in  block  65,  of  the  dty  of 
Atchison.  On  November  18, 1868,  a  map  or 
plat  of  L.  C.  Challiss'  addition  was  filed  in 
the  office  of  the  probate  Judge  of  Atchison 
county,  and  on  April  1, 1859,  this  map  or 
plat  was  recorded  iu  the  officeot  the  regis- 
ter of  deeds.  On  February  11, 1859,  an  act 
ot  the  legislature  ^Prlv.  Laws  1859,  c.  93) 
was  passed,  providing  for  adding  territo- 
ry to  the  corporate  limits  of  the  city  of 
Atchison,  and,  under  the  provisions  ot  thia 
act  L.  C.  Challiss'  addition,  on  April  1, 
1860,  became  a  part  ot  the  city  of  Atchi- 
son. The  city  ot  Atchison,  within  the 
boundaries  within  which  it  was  incorpo- 
rated on  February  12, 1858,  is  known  and 
designated,  at  least  in  this  case,  as  "  Old 
Atchison, "  and  the  site  for  public  county 
buildings,  with  some  additional  territory, 
has  remained  the  same  ever  since  such  site 
was  first  selected,  la  August,  1858.  Tbe 
county  commissiouers  are  now  about  to 
change  the  location  ot  the  public  county 
buildings  from  the  place  where  they  were 
first  located,  in  1858,  to  L.C.  Challiss' addi- 
tion, a  distance  of  about  one-halt  mile;  and 
the  principal  question  now  presented  to 
this  court  is  whether  they  have  the  power 
to  do  BO  or  not.  It  is  claimed  by  the 
plaintiff  that  they  have  no  such  power, 
and  for  these  reasons :  First.  L.  C.  Chal- 
liss' addition  not  being  a  part  ot  tbe  terri- 
tory of  the  city  of  Atchison  when  tbe 
county-seat  was  located,  such  addition  is 
not  now,  and  never  has  been,  a  part  of  the 
territory  constituting  the  county-seat  ot 
Atchison  county.  Second.  That  as  tbe 
county  board  of  Atchison  county  fixed 
the  site  tor  the  public  county  buildings  in 
1868,  such  board  then  exhausted  all  its  pow- 
er to  locate  the  county  balldings,  and  could 
never  again  exercise  any  such  power,  unless 
tbe  county-Reat,  at  some  subsequent  time, 
should  be  relocated,  or  unless  additional 
authority,  at  some  subsequen  t  time,  should 
be  given  such  board  by  the  l^lslature. 

We  think  It  has  already  been  settled  by 
tbe  decisions  ot  this  court  that  a  county- 
seat  will  remain  precisely  where  it  was 
orignaJly  located  until  changed  orremoved 
under  the  provisions  of  the  constitution 
and  statutes  ot  the  state.  State  v.  Harwi, 
86  Kan.  688, 14  Pac.  Rep.  168;  State  v.  Ste- 
vens, 40  Kan.  118, 119,  19  Pac.  Rep.  865; 
School-Dlst.  V.  Roach,  41  Kan.  681,  683,  21 
Pac.  Rep.  507.  In  this  present  case,  tbe 
county-seat  was  located  on  October  8, 
1858,  at  the  city  of  Atchison.  Of  course  it 
could  not  have  been  located  In  or  upon 
the  city  of  Atchison,  as  a  governmental 
organization,  a  municipal  corporation,  a 
corporate  entity,  or  an  artificial  person, 
and  all  bodies  politic  and  corporate  In  Kan- 
sas are,  in  law,  persons, — artificial  per- 
sons. See  act  relating  to  theconstruction 
of  statutes,  §  1,  par.  13 ;  Gen.  St.  1889,  par. 
6687.  It  was  in  fact  located  upon  territo- 
ry,— the  territory  occupied  by  the  corpo- 
rate being,  the  artificial  person,  known 
as  the  city  ot  Atchison.  It  Is  not  nec- 
essary, however,  in  any  case,  that  a 
county-seat  should  be  located  within 
or  upon  territory  occupied  by  an  Incor* 
porated  city,  or  within  the  territory  ot 
a  city  at  all,  or  within  tbe  tenltoiy 
of  any  town  or  village  or  township,  0( 
Bcbool-dlatrlct  or    road-dlstrlct,  or  any 
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corporation  or  organisation  of  any  kind. 
County-aeatB  do  not  necesBarily  have  any 
relation  to  or  connection  with  any  Huch 
things.  A  county-seat  may  be  located 
upon  vacant  and  unoccupied  land,  and  by 
any  name  tbat  will  sutHciently  designate 
it,  or  by  which  it  may  be  Itnown.  Conley 
V.  Fleming,  14  Kan.  382,  388.  It  might  be 
located  npon  John  Smith's  farm,  and  be 
designated  by  that  name,  provided  there 
■was  any  HUch  place,  and  only  ona  such 
place,  in  the  county,  and  provided  a  suffl- 
clent  portion  thereof  could  be  obtained  for 
public  buildings  and  other  public  necessi- 
ties; and  in  such  a  case  John  Smith,  with 
like  impotence  as  the  city  of  Atchison, 
could  not  enlarge  the  boundaries  of  the 
county-seat  by  enlarging  his  own  posses- 
sions; nor  could  he  remove  th«  county- 
seat  by  simply  exchanging  bis  farm  for 
some  other  farm.  When  a  county-seat  is 
located,  its  exact  location  is  fixed,  and  it 
cannot  be  changed  by  the  subsequent  mu- 
tations of  the  municipal  corporation  with- 
in whose  territory  It  may  happen  to  be  lo- 
cated. It  can  be  changed  only  under  the 
provisions  of  the  constitution  and  the 
statutes.  (Const,  art.  6,  §  1 ;  acts  relating 
to  the  location  and  removal  of  county- 
seats,)  and  it  can  be  changed  only  by  the 
consent  of  a  majority  ol  the  electors  of  the 
county,  given  at  an  election  duly  called 
and  held  tor  that  purpose.  But  suppose 
tbat,  by  the  taking  of  L.  C.  Challiss'  addi- 
tion into  the  corporate  limits  of  the  city 
of  Atchison,  the  boundaries  of  the  county- 
seat  have  been  extended  over  such  addi- 
tion, and  then  suppose  that  "Old  Atchi- 
son '"  should  be  abolished  or  be  taken  from 
the  boundaries  of  theenlai-ged  city,  leav- 
ing only  L.  C.  Challiss'  addition  as  the  city 
of  .\tchieon,  then  would  the  county -seat  of 
Atchison  county  been  Challiss'  axiditlon, 
and  exclusively  on  such  addition?  And, 
If  so,  would  the  change  of  tho  location  of 
the  county-seat  of  Atchison  county,  as 
thus  made,  be  a  change  within  the  provis- 
ions of  the  constitution  and  the  statutes 
of  the  state  of  Kansas?  We  think  not. 
The  restraining  order  prayed  for  by  the 
plaintiH  will  be  granted. 

Johnston,  J.,  concurring. 

HoETON,  C.  J.,  not  sitting,  or  taking  any 
part  In  the  decision. 


Missouri  Pac.  Et.  Co.  t.  Cassity. 

{Supreme  Court  of  Kansas.    June  7,  1890.) 

Neolioencb  of  Master  —  Evidence  —  Instruc- 
tions. 

1.  It  is  error  to  refuse  to  gives  special  instruc- 
tion which  correctly  states  the  law,  and  Is  materi- 
al under  the  evidence,  unless  the  court,  in  its  Bea- 
eral  instructions,  sufficiently  instructs  the  jury 
upon  the  matter  presented  by  the  special  instruc- 
tion aslicd  and  refused. 

2.  Where  there  is  a  conflict  in  the  testimony  ol 
witnesses,  it  is  the  exclusive  duty  of  the  jury  to 
weigh  and  determine  what  facts  such  evidence 
proves;  and  when  there  is  any  proper  evidence 
which  supports  the  verdict  or  findings  of  the  jury, 
such  verdict  or  findings  will  not  be  set  aside  al- 
though the  apparent  weight  of  the  evidence  is 
against  the  vel^ilctor  findings.  But  where  there 
is  no  evidence  to  support  a  verdict  or  finding,  and 
ipuch  n>oi;e  where  the  verdict  or  findings  are 


against  all  the  evidence  In  the  case,  they  should  be 
set  aside. 
{Syllabus  by  Sbrrnig,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Nemaha  county .  R.  C.  Bas- 
SETT,  Judge. 

B.P.  Wugffener  anA  Con  well  &  Wells,  for 
plaintiff  in  error.  J.  E.  Taylor  and  M.  A. 
McCoid,  for  defendant  In  error. 

Strang,  C.  September  11, 1885,  Tillmun 
P.  Hinshaw  was  killed  by  the  cars  at  Wet- 
more  station,  on  the  Missouri  Pacific  Kail- 
way,  in  Nemaha  county,  Kan.  M.  P.  M. 
Cassity  was  afterwards,  at  Washington 
county,  Kan.,  the  domicile  of  said  Uln- 
shawatthe  time  of  his  death,  appointed 
administrator  of  the  estate  of  said  Till- 
man P.  Hinshaw,  deceased.  Cassity,  as 
such  administrator,  on  the  8d  day  of  June, 
1887,  commenced  this  action  in  the  dis- 
trict court  ol  Nemaha  county  to  recover 
damages  for  the  killing  of  said  Hinshaw, 
for  the  benefit  of  Laura  P.  Hinshaw  and 
Florence  Leah.  Hinshaw,  widow  and 
daughter  and  next  of  kin  of  said  Tillmaa 
P.  Hinshaw,  deceased.  Amount  claimed, 
tlO,000.  Plaintiff  alleged  that  near  the 
station  of  Wetmore  the  railway  company 
had  constructed  a  box  drain  or  culvert 
across  its  track  to  allow  the  water,  which 
otherwise  would  accumulate  on  the  north 
side  of  the  track  In  large  quantities,  to  es- 
cape across  the  tr ac  k  and  pass  away.  The 
walls  of  said  box  drain  were  composed  of 
railway  ties,  two  on  ench  side, lying  down 
and  spiked  together.  The  top  of  the  drain 
was  originally  covered  with  planks  or 
boards,  but  the  board  next  to  the  Inside  of 
the  north  rail  had  become  loose,  and  was 
gone,  leaving  an  open  space  from  10  to  12 
Inches  square.  Plaintiff  also  alleged  that 
next  to  the  east  wall  of  said  drain,  and 
on  the  outside  of  it,  there  was  a  washout 
or  ditch  running  parallel  with  the  drain 
across  the  track,  8  to  10  inches  wide,  and 
several  Inches  deep,  caused  by  •.  larger 
amount  of  water  accumulating,  on  account 
of  heavy  rains,  on  the  north  side  of  the 
track  than  could  escape  through  the  box 
drain.  Plaintiff  says  that  the  box  drain 
was  so  uncovered  on  the  morning  of  Sep- 
tember 11, 1885,  and  that  said  washout  or 
ditch  existed  as  above  described  at  such 
time;  that  the  train  on  which  the  de- 
ceased was  at  the  time  braking  reached 
Wetmore  on  said  morning  about  4  o'clock 
and  55  minutes,  and  just  before  daylight; 
that  the  deceased,  as  the  train  backed  up, 
went  in  between  the  cars  on  said  track  to 
uncouple  the  cars,  in  order  to  set  out  a  car 
that  was  to  be  left  at  Wetmore,  and, 
while  walking  along  between  the  cars, 
waiting  a  slack  so  he  could  pull  the  coup- 
ling-pin, he  stepped  into  the  ditch  next  to 
said  box  drain  with  one  foot,  and  through 
the  hole  on  top  o.  said  drain,  into  tlie 
drain,  with  theother  foot;  and  that,  while 
his  foot  was  in  such  drain,  he  was  caught 
by  the  brake-beam  of  the  car  and  thrown 
down,  and  dragged  along  the  track  and 
crushed  to  death.  And  plaintiff  says  tliat 
by  omitting  to  cover  up  said  box  drain, 
I  and  toflli  up  said  ditch,  the  plaintiff  herein 
was  guilty  of  negligence  In  connection 
with  thedeath  of  said  Hinshtiw,  and  there- 
fore liable  for  dauu^ges  uudcr  the  statute. 
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The  defendant  below  answered,  admitting 
)t  was  a  railway  corporation  duly  Incor- 
porated according  to  law,  but  denied  all 
other  allegations  in  plaintiff's  petition, 
and  also  pleaded  negligence  ou  the  part  of 
the  deceased  wbl«h  contributed  to  bla 
death.  Plaintiff  below  replied,  denying 
ncgllsence  on  part  of  deceased.  Trial  was 
had  on  the  issues  ttans  made,  December  S, 
1887,  by  the  conrt  and  ajary,  resulting  in 
a  verdict  for  the  plaintifl  below  tor  tbe 
sum  of  93,000.  There  were  a  large  number 
of  special  findings  by  the  Jury,  some  of 
which  supported  the  general  venllct,  and 
some  that  did  not.  The  defendant  below 
moved  for  Judgment  in  its  favor  upon 
the  special  findings  of  fact,  notwithstand- 
ing the  general  verdict.  Then  followed  a 
motion  to  set  aside  the  verdict,  and  for  a 
new  trial.  These  and  other  rulings,  to  de- 
mnrrers  to  the  petition  and  to  tbe  evi- 
dence, In  receiving  and  rejecting  evidence, 
upon  an  applications  for  a  continuance, 
and  in  giving  nad  refusing  to  give  instruc- 
tions, were  properly  excepted  to.  Some 
of  these  alleged  errors  we  will  notice,  and 
some  of  them  it  is  unnecessary  to  consider. 

We  think  the  court  erred  in  refusing  to 
give  instruction  16,  a«  asked  by  the  defend- 
ant below,  and  not  giving  in  its  general 
instructions  something  equivalent  thereto. 
The  instruction  asked  is  as  follows :  "Six- 
teenth. The  Jury  are  Instructed  that,  if 
they  find  from  the  evidence  that  the  said 
Hinshaw  was  guilty  of  ordinary  negli- 
gence, which  contributed  directly,  in  whole 
or  in  part,  to  the  death  of  said  Hinshaw, 
then  the  plaintiff  cannot  recover  herein, 
even  though  the  defendant  was  guilty  of 
negligence  in  permitting  said  track  to  be- 
come and  remain  out  of  repair."  This 
iastmction,  we  think,  correctly  states  the 
law,  and  should  have  been  given,  either 
as  asked  by  the  defendant  below,  or  In  the 
general  Instructions  given  by  the  conrt. 
An  examination  of  the  instmction»  given 
by  tbecourt  failsto  disclose  anything  that 
we  think  can  take  the  place  of  the  instruc- 
tion refund,  and  excuse  the  court  from 
giving  such  instruction.  The  eighth  in- 
struction as  given  by  the  court  comes  near- 
er stating  the  law  of  contributory  negli- 
gence than  any  other  instruction  given, 
and  we  think  this  Instmction  fails  to  give 
a  compietestatement  of  the  law  upon  that 
question ;  and  therefore  the  Infltruction 
asked  by  the  defendant  below,  which  is  a 
correct  statement  of  the  law  upon  that 
question,  should  have  been  given.  The 
instructions  of  the  court  only  Inferentially 
and  incompletely  state  the  law  of  contrib- 
utory negligence. 

We  also  think  that.  In  the  absenceof  any 
instruction  clearly  setting  forth  the  law 
of  contributory  negligence,  instrnctlon  11 
as  given  by  the  court  is  misleading,  or 
there  In  danger  of  its  being  so  construed 
by  the  Jury  as  to  mislead  them.  The  jury 
are  told  in  this  instruction  that,  before 
tbe  plaintiff  can  recover,  three  things  must 
be  found,  reciting  them.  In  the  absence  of 
any  well-defined  instruction  upon  the  sub- 
ject of  contributory  negligence,  the  Jury 
may  have  construed  this  Instruction  to 
mean  that,  if  they  found  from  the  evidence 
In  tbe  case  the  three  things  so  numbered 
and  recited  in  this  instruction   11,  they 


should  then  And  tor  the  plaintiff  anyway, 
without  any  regard  to  the  question  of  con- 
tributory negligence. 

Agtdn,  we  find  that  a  number  of  the  spe- 
cial findings  of  the  Jury  are  not  only  un- 
supported by  any  evidence  in  the  case,  but 
are  squarely  against  all  the  evidence  in 
the  case  upon  tbe  questions  to  which  they 
relate.  All  the  evidence  in  the  case  upon 
that  question  shows  that  tbe  cars  to  be 
uncoupled  were  either  the  first  and  sec- 
ond or  the  third  and  fourth,  while  thejury 
find  tbetourth  and  fifth  cars  were  the  ones 
to  be  uncoupled.  The  Juryflnds  that  Hin- 
shaw was  bead  brakeman  on  the  train, 
and  then,  in  the  107th  finding,  say  his  du- 
ties did  not  require  him  to  be  on  the  cars 
near  the  engine,  especially  at  stations 
where  cars  were  to  be  cat  out.  And  yet 
all  the  evidence  in  the  case  relating  to  his 
duties  shows  that  they  reiiuired  blm  to  be 
on  the  front  car,  to  receive  from  the  con- 
ductor or  rear  brakeman  signals  for  the 
management  of  the  train,  and  transmit 
them  to  the  engineer,  and  to  handle  the 
brake  to  aid  the  engineer  in  stopping  the 
train.  The  jury  were  asked  In  question 
77:  "During said  time, from  September  1st 
to  the  day  of  bis  death,  did  he  frequently, 
in  the  day-time,  pass  over  said  track,  and 
over  said  culvert,  in  the  discharge  of  the 
duties  as  brakeman  ?  "  and  answertd,"  No," 
while  the  undisputed  evidence  shows  that 
he  did  pass  over  said  track  and  culvert 
frequently,  almost  dail;,  and  sometimes 
twice  in  one  day  during  the  period  of  time 
mentioned.  In  findings  44  and  45  tbe  Jury 
say  Hinshaw  was  required,  in  the  proper 
discharge  of  his  duties,  to  go  in  between 
the  cars,  while  in  motion,  to  uncouple 
them,  while  all  the  evidence  in  the  case 
shows  he  was  not  required  to  go  in  be- 
tween the  cars  to  uncouple  them  while 
moving,  nor  tor  any  other  imrpose.  The 
same  Jury  say  in  finding  86  there  were  no 
general  orders  of  the  conipanj'  that  re- 
quired Hinshaw,  in  his  capacity  of  brake- 
man,  to  go  in  between  the  cars  when  they 
wei-e  moving;  and  in  finding  90  thoy  say 
Hinshaw  did  not  act  in  obedience  to  any 
direction  of  tbe  conductor  of  the  train  in 
going  in  between  the  cars  to  uncouple 
them.  In  finding  36  they  say  that  orders 
wereglven  Hinshawto  nnconplesaid  cars, 
while  all  the  evidence  on  the  point  nega- 
tives such  a  conclusion. 

There  are  other  findings  that  are  against 
the  evidence;  but  we  will  not  notice  them, 
as  they  are  less  material  than  these,  and 
we  have  noticed  enough  to  show  that  the 
jury  made  many  of  their  findings  in  utter 
disregard  ol  the  evidence.  When  there  is 
a  conflict  In  the  testimony  of  witnesses,  it 
is  the  exclusive  duty  of  the  jury  to  weigh 
and  determine  what  facts  such  evidence 
proves;  and,  when  there  Is  any  proper  ev- 
idence which  supports  the  verdict  of  the 
Jury,  such  verdict  will  not  be  set  aside,  al- 
though the  apparent  weight  of  the  evi- 
dence is  against  the  finding.  But  where 
there  is  no  evidence  to  support  a  finding, 
and  muchmorewhen  thofinding  Isagainst 
all  the  evidence  in  the  case.  It  should  be 
set  aside. 

The  defendant  below  saved  many  ex<'ep- 
tions  to  the  rulings  of  the  trial  court  refus- 
ing to  admit  evidence  offered  by  the  said 
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defendant,  and  have  aflsigned  aserrorsuch 
rulings.  While  we  think  It  Is  unnecessary 
to  say  whether  there  Is  reversible  error  in 
aach  rulings,  we  desire  to  suy  we  think  the 
rule  ol  evidence  was  held  very  rigid 
against  thedelendant  all  the  way  through 
the  trial. 

There  is  one  other  matter  that  we  wish 
to  call  attention  to.  The  defendant  pre- 
sented tothecourt,  and  requested  the  court 
to  submit  to  thejury,  121  special queetions, 
33  of  which  the  court  refused  to  submit, 
which  refusal  is  assigned  as  error.  We  do 
not  think  the  court  erred  in  tills.  On  the 
other  hand,  we  think  thecourt  might  with 
great  propriety  have  cut  out  and  refused 
to  submit  a  great  many  that  were  sub- 
mitted. There  is  a  good  deal  of  aptness 
and  force  in  the  remark  of  counsel  for  de- 
fendant in  error  wlien  they  say  that  the 
statute  provides  for  special  verdicts,  but 
does  not  provide  for  a  cross-examination 
of  the  jury  on  the  subject  of  their  general 
finding.  It  looks  too  much  as  though  coun- 
sel present  questions  for  submission  to  the 
jury  tor  the  mere  purpose  of  entrapping 
the  jury.  The  statute  does  not  contem- 
plate any  such  practice.  This  matter  was 
referred  to  in  Bent  v.  Philbrick,  16  Kan. 
190.  The  court  there  say :  "  Under  chap- 
ter 91  ol  the  Laws  of  1874,  either  party  may 
request  of  the  court  to  submit  to  the  jury 
a  question  as  to  a  particular  fact;  and 
if  the  fact  be  involved  in  the  issues,  and 
material  to  the  controversy,  the  court  has 
no  discretion,  but  must  submit  the  ques- 
tion, and  require  the  jury  to  answer." 
Again,  in  Morrow  v.  Commissioners,  21 
Kan.  484.  In  Railroad  Co.  v.  Plunkett,  25 
Kan.  198,  the  court  says:  "It  is  general- 
ly error  for  the  trial  court  to  refuse  to  sub- 
mit to  the  jury  questions  of  fac-t  material 
to  the  case,  and  based  upon  the  evidence. " 
In  City  of  Wyandotte  v.  Gibson,  Id.  243, 
the  court  says:  "A  party  has  a  right  in  a 
jury  trial  to  have  answers  returned  to 
specific  questions  as  to  material  facts," 
but  the  court  adds:  "This  riglit  Is  not 
one  which  enables  him  to  determine  what 
are  material  fa^ts,  and  what  questions 
must  be  answered.  He  may  present  any 
number  of  questions  for  submission,  as 
any  number  of  instructions,  but  it  is  the 
duty  of  the  court  to  determine  what  In 
the  one  case  shall  be  submitted,  as  in  the 
other  what  shall  be  given."  In  Railway 
Co.  V.  Jacobs,  39  Kan.  204, 17  Pac.  Rep.  791, 
another  phase  of  thisquestion  isdiscusHed. 
An  examination  of  ait  these  authorities 
discloses  that  the  law  upon  this  subject  is 
settled  by  this  court  as  follows:  First, 
a  party  has  the  right  to  have  special  ques- 
tions submitted  to  a  jury  where  the  ques- 
tions are  material  under  the  Issues  and 
the  evidence;  second,  that  it  is  the  duty  of 
tlie  court  to  determine  what  questions'are 
material  under  the  issues  and  the  evi- 
dence, and  to  reject  all  questions  not  ma^ 
terial;  third,  when  questions  are  submit- 
ted, the  court  must  require  the  jury  to  re- 
turn a  direct  and  positive  answer  thereto. 
It  follows  that  the  trial  court  should  pur- 
sue such  a  course  touching  the  submission 
of  special  questions  to  the  jury  as  will  limit 
the  questions  submitted  to  material  ques- 
tions, and  not  permit  the  changes  to  be 
rung   on   them  resulting  in  a  repetition 


thereof.    We  recommend  that  this  case  be 
reversed,  and  remanded  for  new  trial. 

Pbr  Curiam.  It  is  so  ordered;  all  the 
Jnatices  concurring. 

In  re  Camerox. 
(.Supreme  Cowrt  of  Kansas.    June  7, 1890.) 
WJlXjBB  Fkbtkkses. 
Where  A.,  the  agent  of  B.,  obtains  personal 
property  belonging  to  B.,  by  means  of  false  state- 
ments, from  C,  and  It  appears  that  neither  A.  nor 
B.  intended  to  defraud  C;.,  and  the  false  statements 
were  made  by  A.  to  enable  B.  to  obtain  the  proper- 
ty that  belonged  to  him,  and  to  the  immediate  pos- 
session of  which  he  is  entitled,  A.  cannot  be  con- 
victed, under  the  statute,  of  obtaining  property  by 
false  pretenses. 
(Syllabus  by  the  VourU) 

Original  proceeding  in  habeas  corpus. 
J.  W.  Rose,  lor  petitioner.     W.  U.  Robh, 
for  respondent. 

HoRTON,  C.  J.  The  petitioner,  Hannah 
Cameron,  alleges  that  she  is  illegaliy  re- 
strained of  her  liberty  by  the  sheriff  of  Ed- 
wards county,  under  a  warrant  issued  on 
the  27th  day  of  March,  1890,  by  J.  Ken- 
neck,  a  justice  of  the  peace  of  that  county, 
charging  her  with  having  unlawfully,  felo- 
niously, and  designedly,  by  false  pretenses, 
obtained  from  George  W.  Crawford  an  or- 
gan, ofthevalueof  f9f>.  It  appears  from  the 
agreed  statement  of  facts  that  Crawford 
had  purchased  in  November,  1888,  an  or- 
gan from  Mrs.  Cameron,  who  acted  as 
agent;  that  he  had  made  a  cash  payment 
upon  the  organ,  and  gave  two  promis- 
sory notes  for  tha  deferred  payments. 
The  notes  were  so  executed  that  the  payee 
was  entitled  to  take  possession  ol  the  or- 
gan at  any  time  if  Crawford  failed  to  pay 
as  the  notes  matured,  or  if  he  undertook 
to  remove  the  organ  from  the  place  where 
it  was.  That  he  paid,  upon  the  organ 
sums  aggregating  ¥66>thatat  the  time 
Mrs.  Cameron  came  for  the  organ,  on  Jan- 
uary 8,  1890,  there  was  due  upon  the  last 
note  between  $35  and  $40;  that  she  stat- 
ed to  him  "she  was  the  agent  of  the 
Western  Temple  of  Music,  of  which  S.  R. 
Huyett  was/  the  general  manager;  that 
the  company  had  sent  her  to  take  the  or- 
gan on  account  of  the  non-payment  of  the 
last  note:  that  she  would  take  the  organ 
to  her  house  at  Macksville,  In  this  state,  a 
few  miles  distant  from  wliere  Crawford 
lived,  and  that  he  could  have  the  organ 
at  anytime  by  making  payment;"  that 
Crawford  relied  upon  these  statements, 
and  surrendered  the  possession  of  the  or- 
gan to  Mrs.  Cameron.  Soon  afterwards 
Crawford  went  to  Macksville.  to  see  Mrs. 
Cameron  and  make  the  last  payment, 
but  found  the  organ  had  beitn  taken  to 
Hutchinson,  in  this  state.  It  further  ap- 
pears, however,  that,  although  Mrs.  Cam- 
eron has  been  acting  as  agent  for  the 
Western  Temple  of  Music  for  about  two 
j-ears,  and  had  sold  several  organs  for  the 
company,  that  the  one  purchased  by  Craw- 
ford belonged  to  her  daughter,  Mrs.  Dr.snla 
Searles;  that  she  sold  the  organ  to  Craw- 
ford as  the  agent  of  Mrs.  Searles;  that 
after  the  last  note  was  overdue,  at  the  re- 
quest of  her  daughter,  and  as  her  agent 
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she  obtained  posscBslon  of  the  organ  from 
Crawford,  who  was  then  In  default  upon 
the  last  note  for  an  amount  exceeding  ^30. 
It  also  appears  that  Mrs.  Cameron  be- 
lieved, at  the  time  she  went  to  Crawford's 
for  the  organ,  that  he  was  about  to  re- 
move with  hia  family  to  Texas,  and  take 
the  organ  witli  him. 

According  to  all  the  testimony,  the  condi- 
tions of  the  last  note  which  Crawford  had 
executed  for  the  organ  were  not  complied 
with.  It  is  also  conceded  that  the  holder 
of  the  note,  under  its  terms,  was  entitled 
to  the  poasession  of  the  organ  upon  de- 
fault of  payment,  or  if  the  purchaser  un- 
dertook to  remove  the  organ  from  the 
place  where  it  was.  Upon  the  facts,  as  dls- 
vlosed  by  the  testimony,  Mrs.  Cameron 
has  not  been  guilty  of  any  public  offense. 
Her  daughter,  Mrs.  Searles,  was  legally  en- 
titled to  the  possession  of  the  organ  at  the 
time  that  Mrs.  Cameron  made  the  demand 
for  it.  It  is  true,  according  to  the  testi- 
mony of  Mr. Crawford,  that  she  made  false 
statements  concei-ning  the  Western  Temple 
of  Music,  and  the  order  alleged  by  her  to 
have  been  give  by  S.  R.  Huyett,  Its  gener- 
al manager;  but  nothing  Is  a  false  pre- 
tenHe,  within  the  term  of  the  statute, 
■which  has  no  tendency  to,  and  does  not, 
harm  a  person.  It  Is  not  an  indictable 
offense,  under  the  statute,  for  one  to 
obtain  by  false  statements  payment  of 
a  debt  already  due,  or  of  personal  proper- 
ty to  which  he  is  entitled  to  the  posses- 
filon  thereof,  because  no  injury  is  done.  In 
People  V.  Thomas,  3  Hill.  160,  the  defend- 
ant was  charged  with  obtaining  property 
by  false  pretenses, — the  fraudulent  pretense 
being  that  a  note  of  the  prosecutor,  which 
he  had  for  the  amount,  had  either  been 
lost  or  buraed,  which  was  known  by  him 
to  be  false;  and  afterwards  he  negotiated 
the  note  to  a  third  pereon.  The  court 
held  that  the  false  representation,  tending 
merely  to  induce  one  to  pay  a  dei)t  pre- 
viously due  from  him,  was  not  within  the 
statute  against  obtaining  property  liy 
false  pretenses;  the  court  snying:  ".\.  false 
representation  by  which  a  man  may  l)e 
cheated  Into  his  duty  is  not  within  the 
statute."  .\nd  in  Com.  v.  Henry.  22  Pa. 
St.  253,  WooDWABD,  J.,  makes  use  of  al- 
most precisely  the  samelangnage.  In  this 
case,  Mrs.  Searles  was  entitled  to  the  pos- 
session of  the  organ.  Her  mother  ob- 
tained that  possession  byfalsestatements; 
but,  as  Crawford  was  not  entitled  to  the 
possession  of  the  organ,  and  Mrs.  Camer- 
on obtained  it  for  her  daughter,  andat  her 
daughter's  request,  no  injury  was  done  to 
Crawford,  or  any  one  else,  and  Crawford 
cannot  complain.  No  crime  or  offense 
was  cou.mittcd.  Section  94  of  Crimes  and 
Punishment;  1  Bish.  Crlm.  Law,  (7th 
Ed.)  §  438;  2  Blsh.  Crim.  Law,  (7th  Ed.) 
§  466;  Com.  v.  McDuffy,  126  Mass.  467; 
.State  V.  Holly  way,  41  Iowa,  200;  State  r. 
Hurst,  11  W.  Va.  54.  If  Mrs.  Cameron  had 
sold  the  organ  to  Crawford  as  the  agent 
of  the  Western  Temple  of  Music,  and  not 
as  the  agent  of  her  daughter,  Mrs.  Searles, 
yet  it,  at  the  time  she  made  the  demand, 
the  notes  given  by  Crawford  had  not  been 
paid,  Crawford  had  no  right  to  hold  or 
retain  possession  of  the  organ.  Upon  de- 
fault in  fail  ng  to  pay  the  notes,  or  any  of 


them,  the  payee  thereof,  not  Crawford, 
was  entitled  to  the  possession  of  the  or 
gan.  If  the  testimony  of  the  prosecution  la 
all  true,  Mrs.  Cameron  was  guilty  of  state- 
ments contrary  to  the  truth  and  good 
morals,  but  she  has  not  rendered  hei-self 
criminally  liable. 

It  apjjears  from  the  testlmonythat  Mrs. 
Cameron  was  discharged  by  the  probate 
Judge  of  Stafford  county,  In  this  state,  up- 
on a  writ  of  habeas  corpus,  on  the  5th 
day  of  February,  1890;  that  a  full  hearing 
was  had  of  the  matters  In  controversy  be- 
fore the  probate  judge,  and  we  are  now 
asked  to  rule  that  the  determination  of 
the  probate  judge  is  final  aud  conclusive, 
notwithstanding  the  filing  of  a  subse- 
quent complaint  and  the  arrest  thereon. 
In  view  of  the  conclusion  wehave  reached, 
that  Mrs.  Cameron  is  not  guilty  of  any 
offense  or  crime,  we  deem  it  unnecessary 
to  pass  upon  the  question  so  forcibly  pre- 
sen  ted .    The  petitioner  will  be  discharged. 

All  the  justices  concurring. 

.  (44  Kan.  146) 

WiNTON  et  h1.  v.  Wilson. 
(Supreme  Court  of  Kaiuas.    June  7, 1890.) 
Sheiuff'8  Sale— Mandamus. 
A  sheriff  lioldin^  an  order  for  the  sale  of 
real  estate  cannot  be  required,  by  a  writ  of  man- 
damus, to  publish  the  notice  of  sale  in  a  news- 
paper selected  bv  the  plalotiff. 
(Syllalms  by  Q-reen,  C.) 

CJommissloners'  decision.  Error  from 
district  court,  Labette  county;  Joh.v  N. 
BiTTBn,  J  udge. 

Case  <6  Glusse,  for  plaintiffs  in  error. 
Johnson,  Martin  &  Keeler,  for  defendant 
In  error. 

Green,  C.  The  plaintiffs  In  the  court 
below  applied  for  a  writ  of  mandsmns  ixt 
require  the  defendant,  who  was  the  sherllt 
of  Labette  county,  to  publish  a  certain 
notice  of  a  sale  of  real  estate  in  the  Os- 
wego Independent,  having  paid  the  pub- 
lisher the  tee  for  such  notice,  and,  taking 
n  receipt  therefor,  presented  the  same  to 
the  sheriff  with  the  request  that  hepubllsh 
said  notice  in  said  newspaper.  The  sheriff 
refused,  assigning  as  a  reason  the  right  to 
decide  tor  himself  whoi-e  he  would  publish 
his  legal  notices.  The  court  below  held 
that  the  plaintiffs  were  not  entitled  to  the 
writ. 

Section  457  of  the  Code  of  Civil  Procedure 
prescribes  that  lands  taken  on  execution 
shall  not  be  sold  until  the  officer  causes  pub- 
lic notice  of  the  time  and  place  of  sale  to  be 
given  for  at  least  30  days  before  the  day  of 
sale  by  advertisement  In  some  newspaper 
printed  in  thecounty.  Section  460  givesau- 
thority  to  the  officer  to  refuse  to  publish' 
such  notice  until  the  party  forwhose bene- 
fit the  process  issues  advances  to  such  offi- 
cermoney sufflcientto  pay forsuch publica- 
tion. Under  this  authority  for  publishing 
legal  notices,  can  the  party  asking  tor  the 
process  require  the  sheriff  to  make  the 
publication  in  such  newspaper  as  he  may 
select?  While  it  is  generally  true  that  It 
is  the  duty  of  the  sheriff  to  act  upon  the 
orders  of  the  party  In  whose  favor  the 
process  is  issued,  still  we  do  not  think  he 
can  becontrolled  to  the  extent  of  the  plain- 
tiff's saying  where  he  shall  publish  his  no- 
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tices.  He)8  an  officer  of  the  court.  Cer- 
tain statutory  requirements  are  en]olned. 
The  duty  of  making  thepnblication  is  cast 
upon  l>im.  Now,  when  be  is  willinK  to 
perform  tliat  duty,  and  nialce  tlie  publica- 
tion in  a  newspaper  printed  in  the  county, 
can  be  still  be  required,  l>y  one  of  the  ex- 
traordinary remedies  of  the  court,  to  pub- 
lish the  notice  in  a  paper  to  be  selected  by 
the  plaintiffs?  There  is  nothing  in  tlie 
writ  to  show  that  behad  failed  tu  perform 
any  duty  enjoined  upon  him  by  law. 
It  should  be  borne  in  mind,  too,  that, 
to  entitle  the  plaintiffs  to  such  a  writ, 
it  must  clearly  appear  that  they  had 
the  legal  right  to  have  this  thing  done. 
There  was  no  refusal  upon  the  part  of  the 
sheriff  to  do  hia  duty  in  regard  to  the  sale 
and  the  notice.  The  statute  says  the  lands 
and  tenements  shall  not  be  sold  until  the 
officer  causes  notice  to  be  published  in 
some  newspaper.  He  alone  is  charged 
with  this  statutory  duty  of  giving  public 
notice  of  the  sale.  He  signs  this  notice, 
and  Is  in  a  measure  responsible  for  all  the 
steps  necessary  to  be  taken  from  the  time 
he  receives  the  execution  or  order  of  sale 
until  the  return  is  made.  He  is  the  execu- 
tive officer  of  the  court,  and  can  be  held 
responsible  for  any  failure  upon  his  part 
to  do  his  duty.  But  if  the  i)laintiffH,  or 
any  other  party  interested  in  the  process, 
can  dlrectwherepubllcatlonshn.il  bemade, 
who  would  be  responsible  if  the  necessary 
notice  was  not  given,  or  the  statute  was 
not  fully  complied  with?  We  think  the 
law  imposes  the  duty  of  giving  this  notice 
of  the  sale  of  real  estate  upon  the  sheriff, 
and  he  cannot  be  compelled  to  make  pub- 
lication in  any  newspaper  the  plaintiffs  or 
other  party  in  interest  may  designate. 
The  sheriff,  in  making  the  sale,  is  not  alone 
the  agent  of  the  creditor.  He  acts  as  an 
officer  of  the  court  for  all  interested  in  the 
sale.  "In  effecting  the  sale,  the  sheriff  is 
the  agent  of  the  creditor,  tlie  debtor,  and 
the  purchaser,  and  his  acts  may,  more  or 
less,  affect  them  all.  "  Farr  v.  Sims,  Rich. 
Eq.  Cas.  122;  Walker  v.  Braden,  34  Kan. 
604,  9  Fac.  Rep.  618.  We  think  the  court 
committed  no  error  in  refusing  the  writ 
prayed  for,  and  therefore  recommend  an 
afflnnaiice  of  the  Judgment. 

Per  Curiam.    It  Is  so  ordered ;  all  the 
Justices  concurring. 

State  v.  Schaepeii. 

(Supreme  Court  of  Kansas.    June  7, 1890.) 

ISToiioiiiKO  LiqcoRS  —  Illegal  3ales  —  Evi- 

DBKCE. 

1.  In  re  Eddy,  40  Kan.  592, 20  Pao.  Kep.  283,  fol- 
lowed. *^       ' 

2.  Where  a  person  is  charged  with  unlaw- 
fnlly  sellinR  intoxicating  liqnor  contrary  to  the 
statute,  and  upon  the  trial  the  testimony  tends 
to  prove  that  the  defendant  sold  hard  cider, 
which  intoxicated  the  persons  drinking  it,  an  an- 
ayisis  of  the  cider  which  was  seized  upon  the 
premises  of  the  defendant  at  the  time  of  his 
arrest  is  competent  testimony.  All  tlie  circum- 
stances connected  with  the  analysis  of  the  ci- 
der, the  time  it  was  made,  the  distance  the  ci- 
der was  carried  from  the  premises  to  be  anal- 
ysed, etc.,  of  coarse,  should  go  to  the  jury,  for 
their  consideration  in  determining  the  value  or 
weight  to  be  given  to  such  testimony. 

S.  Hard  aider  is  fermented,  or  an  excessively 
fermented,  liquor,  and,  therefore,  being  fermented 


liquor.  Is  within  the  prohibition  of  the  statute 
when  sold,  without  a  permit,  as  a  beverage.  If 
the  defendant  denies  that  the  bard  cider  or  fer- 
mented liquor  sold  by  him  is  intoxicating,  it  de- 
volves upon  him  to  remove  the  presumption  of  the 
law  by  evidence. 
(SylUtbus  by  the  Court.) 

Appeal  from  district  court,  Shawnee 
county:  Joh.n  Guthrie,  .Fudge. 

Frank  Herald,  for  appellant.  L.  B.  Kel- 
loffff,  Atty.  Gen.,  and  R.  B.  Welch,  for  the 
State. 

HoRTON,  C.  J.  Nick  Schaefer  and  Mat- 
thew Schaefer  were  tried  in  the  district 
court  of  Shawnee  county  on  an  informa- 
tion of  six  counts,  each  charging  them 
with  an  unlawful  sale  of  intoxicating 
liquors.  Mattliew  Schaefer  was  acquitted 
by  the  jury,  but  Nick  Schaefer  was  found 
guilty  upon  the  first,  second,  ;.nd  third 
counts  of  the  information.  The  court  sen- 
tenced bim  to  pay  a  fine  of  $300,  and  to  be 
committed  to  the  jail  of  Shawnee  county 
for  30  days.  The  court  further  ordered 
that  he  be  imprisoned  in  the  county  jail 
until  the  fine  and  costs  were  all  paid.  He 
appeals. 

It  is  contended  that  the  district  court 
bad  no  jurisdiction,  as  the  offense,  if  any, 
was  cognizable  before  a  justice  of  the 
peace  only.  Therefore,  that  the  plea  of 
abatement  filed  by  the  defendant  should 
have  been  sustained.  It  has  already  been 
decided  by  this  court  that  section  2,  c.  178, 
Sess.  Laws  1S87,  does  not  oust  the  district 
courts  of  Jurisdiction.  State  v.  Brooks,  38 
Kan.  708,  7  Pac.  Rep.  591 ;  In  re  Eddy,  40 
Kan.  592,  20  Pac.  Rep.  283. 

It  appears  from  the  testimony  that  Nick 
Schaefer  keeps  a  restaurant  at  414  Kansas 
avenue  south,  in  the  city  ol  Topeka.  On 
the  part  of  the  prosecution,  Calvin  Smith, 
John  Mayfleld,  William  Covert,  and  Elmer 
Einmens  testified  that  they  had  purchased 
in  .\pril,  1889,  hard  cider  at  the  restaurant 
of  Schaefer,  when  he  was  present,  and  that 
the  cider  was  intoxicating ;  that  it  intoxi- 
cated them.  After  Schaefer  was  arrested, 
the  elder  on  his  premises  was  seized  and 
analyzed  by  Prof.  Lovewell,  of  Washburn 
College.  He  reported  13.14  per  cent,  of  al- 
cohol, by  weight,  in  the  cider.  On  the  part 
of  the  defendant,  John  E.  Stone,  J.  £. 
Kitsman,  John  O'Connor,  and  several 
others  testified  they  had  drank  cider  fre- 
quently at  Scbaefer's  restaurant  in  April 
and  May,  1889,  and  that  the  cider  was  not 
Intoxicating.  It  is  also  contended  that 
the  court  committed  error  in  permitting 
the  state  to  show  by  the  evidence  of  Prof. 
Lovewell  the  amount  ot  aicotioi  tound  in 
the  cider  seized  uoon  the  oremfses  of  the 
defendant.  In  support  of  this  conteiitlon, 
it  is  claimed  that  the  cider  was  taken  off 
the  ice  in  hot  weather,  moved,  agitated, 
and  carried  to  Prof.  Lovewell,  at  Wash- 
burn College,  some  distance  from  the  prem- 
ises of  the  defendant.  We  think  the  evi- 
dence wan  admissible  for  what  it  was 
worth.  All  of  the  facts  surrounding  the 
ainalysis  went  to  the  jury,  and  they  could 
Judge  as  to  its  value.  The  ciderwas  seized 
at  the  time  of  the  arrest  of  the  defendant, 
and  on  the  same  day  taken  to  Prof.  Lov^-- 
well.  The  tcstiniony  tended  in  some  de- 
gree to  sliow  that  the  elder  the  defendant 
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kept  and  sold  was  not  sweet  or  fresh  cider, 
bnt  fermented  cider. 

It  is  further  contended  that  the  trial 
court  erred  In  iDstracting  the  Jury  that 
they  might  find  the  defendant  guilty  al- 
though he  was  ignorant  that  the  cider  he 
Bold  was  Intoxicating.  If  the  cider  was 
sweet  or  fresh  cider,  such  an  instruction 
would  have  been  erroneous  and  prejudicial. 
Intoxicating  Liquor  Cases,  25  Kan.  751; 
State  V.  firowu,  88  Kan.  890,  16  Pac  Rep. 
25U.  But  the  instruction  complained  of 
referred  to  hard  cider  only, — not  sweet  or 
fresh  elder.  It  was,  in  effect,  that.  If  the 
defendant  sold  bard  cider,  he  was  bound 
u>  know  it  was  intoxicating.  This  court 
has  ruled  that  beer  is  presumed  to  be  in- 
toxicating until  the  contrary  is  proved. 
State  y.Telssedre,  30  Kan.  476,  2  Pac.  Kep. 
650.  Beer  is  both  a  fermented  and  malt 
liquor,  and  generally  contains  from  3.40  to 
4.94  per  cent,  of  alcohol.  "Cider"  Is  defined 
by  Worcester  as  "  a  fermented  liquor  made 
from  the  Juice  of  apples. "  Watts,  in  bis 
Dictionary  of  Chemistry,  says  that  "cider 
Is  a  fermented  liquor  prepared  from  ap- 
ples; that  the  fermentation  is  the  most 
delicate  part  of  the  process.  Slight  fer- 
nientatlou  leaves  the  liquor  thlclc  and  un- 
palatable. Rapid  fermentation  impairs 
Its  strength  und  durability,  and  excessive 
fermentation  makes  it  sour,  harsh,  and 
thin.  Cider  contains,  in  100  volumes,  9.8" 
of  alcohol  of  92  per  cent;  the  weakest, 
5.21."  Johnson's  Cyclopsedia,  in  referring 
to  cider,  says :  "It  is  the  fermented  juice 
of  apples,  extensively  prepared  in  fiai-ts  of 
England,  in  Ireland,  in  the  northern  dis- 
tricts of  France,  and  in  North  America. 
In  Normandy,  vast  quantities  of  apples 
are  grown  for  the  preparation  of  cider. 
The  apples  are  first  reduced  to  pulp  In  a 
mill,  and  the  pulp  is  afterwards  subjected 
to  pressure.  The  apple  juice  is  placed  in 
casks  in  a  cool  place,  when  fermentation 
begins.  Part  of  the  sugar  is  converted  in- 
to alcohol,  and  a  clear  liquid  is  obtained, 
'Which  can  easily  be  racked  oft  from  sedi- 
mentary matter.  Cider  la  largely  used  as 
a  beverage.  It  contains  from  S^  to  10  per 
cent,  of  alcohol,  and  is  intoxicating  when 
drunk  in  large  quantities.  Cider  quickly 
turns  sour,  becoming  hard  elder,  owing  to 
the  development  of  acid;  and  great  difficul- 
ty is  experienced  in  the  attempt  to  keep  it 
Bwcet."  Paragraph  2521,  Gen.  St.  1889, 
reads :  "Any  person  or  persons  who  shall 
manufacture,  sell,  or  barter  any  spiritu- 
ous, malt,  vinous,  fermented,  or  other  in- 
toxicating liquors  shall  be  guilty  of  a  mis- 
demeanor, and  punished  as  hereinafter 
provided:  provided,  however,  that  such 
liquors  may  be  sold  for  medical,  scientific, 
and  mechanical  purposes,  as  provided 
in  this  act."  And  paragraph  2530,  Id., 
provides  that  "all  liquors  mentioned  in 
section  one  of  this  act,  and  all  other 
liquors  or  mixtures  thereof,  by  whatever 
name  called,  that  will  produce  intoxica- 
tion, shall  be  connidered  and  held  to  be  in- 
toxicating liquors,  within  the  meaning  of 
this  act. "  Where  the  general  meaning  of 
a  word  is  once  established  by  common 
nsage  and  general  acceptation,  we  look 
for  Its  definition  in  the  dictionaries,  and 
do  not  require  evidence  of  Its  meaning  by 
the   testimony   of   witnesses.    Brlffitt  v. 


State,  16  N.  W.Bep.  89;  State  v.  TeissedrOi 
supra.  Therefore,  all  the  courts  will  take 
judicial  notice  that,  when  "hard  cider"  is 
used  in  court  by  a  witness,  it  means  "fer- 
mented elder"  or  "liquor,"  and  is  within 
the  prohibition  of  the  statute.  If  the  wit- 
nesses for  the  state  had  testified  that  they 
drank  cider,— not  hard  cider,— then,  under 
the  definitions  of  Webster  and  some  of  the 
other  lexicographers,  we  would  not  pre- 
sume that  the  cider  was  fermented  and  in- 
toxicating. Hard  cider  Is  cider  excessively 
fermented;  and  therefore,  presumptively, 
hard  cider  is  not  only  a  fermented  liquor 
but  intoxicating.  Whatever  is  generally 
and  popularly  known  as  Intoxicating 
liquor  may  bo  declared  as  a  matter  of  law 
by  the  courts.  Under  the  statute,  all  fer- 
mented liquor  is  presumed  to  beintoxicat- 
Ing;  and,  if  the  defendant  denies  that  the 
fermented  liquor  sold  by  him  is  intoxicat- 
ing, it  devolves  upon  him  to  remove  the 
presumption  of  law  by  evidence.  State  v. 
Volmer,  6  Kan.  371;  Intoxicating  Liquor 
Cases,  25  Kan.  751.  The  judgment  of  the 
district  court  must  be  affirmed.  Al!  the 
justices  concurring. 

Heypbon  v.  Mahont. 
(.Supreme  Court  of  Monttma.    May  14, 1890.) 

ElBCTIOH— COMTSBT— FbAOTIOS— BVIitKNCB. 

1.  Under  Comp.  St  Mont  div.  6.  i  1044,  which 
provides  that"techDicalitie8  or  eiror  In  spelling 
the  name  of  any  candidate  "  shall  not  be  regarded,a 
ballot  for  "Dan  Heyfron"  for  a  county-office  la 
cufQclently  definite,  when  there  is  only  one  person 
havingthat  surname  4n  the  countv. 

2.  Under  Comp.  St.  Mont  div.  6, 1 1015,  which 
provides  that  "previons  to  votes  heing  taken,  the 
judges  •  •  *  shall  take  and  subscribe  the 
*  *  *  oath,"  the  failure  of  the  judges  to  take 
the  oath  will  not  invalidate  the  votes  cast  at  that 
precinct 

3.  Under  Comp.  St  Mont  div.  6,  { 1013,  which 
provides  that  the  clerk  shall  post,  at  least  80  days 
before  any  general  election,  notice  of  the  house  at 
which  the  election  will  be  held,  the  vote  of  the 
precinct  will  be  invalidated  by  the  removal  of  the 
voting  place  by  the  judges  from  the  house  designat- 
ed to  one  more  than  three  miles  off. 

4.  When  it  appears  that  a  certain  number  of 
votes  are  fraudulent,  and  there  is  notbing  to  show 
for  which  candidate  they  were  cast,  the  vote  of  the 
whole  precinct  may  be  thrown  out,  or  the  number 
may  be  apporUoned  among  the  candidates  in  pro- 
portion to  the  number  of  votes  received  by  each. 

6.  The  court  may  allow  the  statement  of  con- 
test to  be  amended  during  the  trial  by  the  correo- 
tion  of  mistakes  in  spelling  names  in  the  list  of  al- 
leged illegal  voters,  and  by  additions  thereto. 

6.  To  explain  the  absence  of  certain  witnesses, 
a  subpoena,  wiih  the  return  of  the  oiHcer  that  he 
was  unable  to  find  them  Is  admissible. 

Appeal  from  district  court,  Missoula 
county;  Stkphbn  Dg  Wolfe,  Judge. 

Woody  &  Webster,  tor  appellant.  Word 
&  Smith,  tor  respondent. 

Blake.  C.  J.  At  the  Eeneral  election 
held  November  6, 1888,  Daniel  J.  Heyfron 
was  the  Democratic,  and  Cain  B.  Mahony 
was  the  Republican,  candidate  for  the  office 
of  sheriff  of  the  county  of  Missoula.  The 
official  canvass  of  the  returns  from  all  the 
precincts  showed  that  Mahony  had  re- 
ceived 1,843  votes,  and  Heyfron  1,797  votes, 
and  thecertlflcate  of  election  was  delivered 
to  the  first-named  person.  Hej'fron  then 
Initiated  this  contest  by  filing  with  the; 
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county  clerk  his  etatement,  wbich  sets 
forth  inany  gn^ounds  under  the  provisions 
of  the  statute.  Gomp.  St.  dlv.  5,  §§  1M3, 
1044.  Mahony  Interpoaed  a  demurrer, 
Avbich  was  overruled,  and  thereupon  an- 
swered, and  Heyfron  filed  his  replication. 
The  cause  was  tried  by  the  court  without 
a  Jury,  and  the  evidence,  which  was  offered 
by  the  contestant,  related  solely  to  the 
precinct  at  Bonner,  where  Mahony  had  171 
votes,  and  Heyfron  had  51  votes.  No 
testimony  was  Introduced  by  Mahony, 
and  the  court  made  its  findings  of  the  facts 
from  the  pleadings  and  the  evidence,  and 
adjudged  that  Heyfron  was  entitled  to 
the  office.  The  motion  of  Mahony  for  a 
new  trial  was  overruled,  and  an  appeal 
was  taken  to  the  supreme  court  of  the  ter- 
ritory of  Montana.  The  transcript  does 
not  contain  any  request  for  a  finding  in 
writing  by  the  parties,  and  we  will  ex- 
amine the  errors  which  have  been  assigned. 

It  is  admitted  by  the  pleadings  that  six 
ballots  were  cast  at  the  precinct  of  Noxon 
with  the  name  of  "Dan  Heyfron  "for  the 
office  of  sheriff  upon  them ;  that  the  con- 
testant was  the  only  person  having  this 
surname  within  the  county  of  Missoula; 
and  that  the  board  of  canvassers  did  not 
count  the  same  for  the  respondent.  The 
statute  requires  that  "the  district  court 
shall  hear  aud  determine  In  such  manner 
as  shall  carry  into  effect  the  expressed  will 
of  a  majority  of  the  legal  voters,  as  indi- 
cated by  their  votes  for  such  office,  not 
regarding  technicalities  or  error  In  spell- 
ing the  name  of  any  candidate  for  such 
office."  Comp.  St.  div.  5,  §  1044.  It  was 
therefore  properly  ordered  that  these  votes 
should  be  counted  for  Daniel  J.  Heyfron 
for  said  office. 

The  court  further  finds  "that  the  whole 
vote  returned  by  the  canvassers  from 
O'Keefe  precinct,  being  twenty -eight  votes 
for  coutestee,  Cain  B.  Mahouy,  aud  twelve 
votes  for  contestant,  Daniel  J.  Heyfron,  be 
excluded  or  thrown  out  and  disregarded  in 
making  up  the  sum  total  of  votes  cast  In 
the  county  for  said  office  of  sheriff. "  The 
statement  of  the  contestant  upon  this 
ground  is  asfollows:  "Becauseat  thevot- 
Ing  precinct  known  as  'O'Keefe,'  the  elec- 
tion was  not  held  at  the  place  designated 
by  the  iounty  commissioners  for  holding 
the  election,  and  because  the  judges  who 
held  such  election  were  not  sworn.  The 
place  designated  by  the  county  commis- 
sioners was  the  house  of  one  Blanchnrd, 
and  the  election  was  held  at  Evaro,  more 
than  three  miles  distant  from  the  place 
designated  by  the  commissioners."  The 
answer  does  not  deny  these  averments, 
but  alleges  the  reasons  for  the  opening  of 
the  polls  at  Evaro ;  that  one  of  the  judges, 
who  had  been  appointed,  and  had  In  his 
possession  the  poU-books  and  ballot-box, 
notified  the  persons  at  Blanchard's  house 
of  this  change;  that  every  citizen  who 
lived  In  tae  vicinity  voted,  and  that  no 
one  was  prevented  by  this  removal  from 
voting;  aud  that  the  election  held  at  this 
precinct  was  conducted  honestly,  and  ac- 
cording to  law.  The  replication  contro- 
verts these  reasons,  which  are  matters  re- 
garding the  convenience  of  t  oters,  the  size 
of  Blanchard's  house,  and  the  quantity 
of  whisky  therein  on  the  day  of  the  said 


election,  and  "denies  that  all  the  voters  at 
said  precinct  of  O'Keefe  had  an  opportunt- 
ty  to  vote  at  said  election. "  No  evidence 
upon  this  point  appears  in  the  record,  and 
we  must  be  governed  by  the  pleadings, 
which  confess  the  facts  specified  in  this 
ground.  "Previous  to  votes  being  taken, 
the  Judges  •  •  •  sball  take  and  sub- 
scribe the  •  •  ♦  oath."  Comp.  St.dlr. 
6,  §  1015.  The  statutes  provide  for  the 
holding  of  elections  "  in  the  several  coun- 
ties, townships,  or  precincts"  when  the 
same  may  be  necessary;  that  the  clerk  of 
the  board  "shall,  at  least  thirty  days  be- 
foreany  general  election,  makeout  •  •  • 
three  written  notices  for  each  township 
or  precinct,  said  notices  to  be,  as  near  as 
circumstances  will  admit, asfollows:  No- 
tice is  hereby  given  that    *    •    *    at  the 

house  of ,  in  the  county  of , 

an  election  will  be  held;"  that  these  no- 
tices shall  be  posted  in  the  township  or 
pi-eclnct, —  "one  at  the  house  where  the 
election  is  authorized  to  be  held;"  and 
that  the  form  of  entry  In  the  poll-books, 
"as  near  as  circumstances  will  admit," 
shall  be  as  follows :  "At  an  election  held 
at  the  house  of  A.  B.,  in  the  township  or 
precinct.  "  Comp.  St.  div.  5,  §§  10«»,  1011, 
1013, 1014,  1030.  We  cannot  ascertain  from 
the  transcript  the- views  of  the  court  be- 
low upon  the  objections  of  the  contestant 
to  the  returns  of  the  O'Keefe  precinct. 
That  which  Is  founded  upon  the  failure  of 
the  judges  to  be  sworn  cannot  besustalned. 
In  Wells  V.  Taylor,  5  Mont.  208,  3  Pac. 
Rep.  255,  Mr  Chief  Justice  Wade,  as  the 
organ  of  the  court,  said:  "The  question 
is,  was  there  a  fair  vote  and  an  honest 
count?  If  there  was,  the  election  is  valid, 
though  the  officers  conducting  the  same 
were  not  duly  sworn  or  chosen,  or  did  not 
possess  the  qualifications  requisite  for  the 
office. "    And  see  the  cases  there  cited. 

What,  then,  was  the  legal  effect  of  the 
removal  of  the  polling  place  more  than 
thrtKj  miles  from  the  house  of  Blanchard 
to  Evaro?  Mr.  McCrary,  in  his  work  on 
Elections,  writes:  "It  must  be  conceded 
by  all  that  time  and  place  are  of  the  sub- 
stance of  every  election,  while  many  pro- 
visions which  appertain  to  the  manner  of 
conducting  an  election  may  be  directory 
only."  Section  141.  (3d  Ed.)  The  same 
opinion  is  expressed  by  Mr.  Paine  in  his 
treatise  on  Elections:  "The  requirement 
that  the  election  shall  be  held  at  the  place 
designated  by  law  is  not  directory;  It  is 
mandatory,  and  must  be  obeyed."  Sec- 
tion 327.  In  Knowles  v.  Yates.  31  Cal.  92, 
the  court  says:  "Sullivan's  house,  which 
was  three  miles  from  the  warehouse,  was 
the  place  designated  by  the  board  of  su- 
pervisors, and  the  fact  that  a  copy  of  the 
proclamation  was  posted  upon  the  ware- 
house is  not  sufficient  to  overcome  the  di- 
rect and  positive  evidence  that  Sullivan's 
house  was  the  place  designated.  The  con- 
duct of  the  persons  acting  as  officers  of  the 
election,  in  opening  the  polls  and  holding 
the  election  at  a  distance  of  three  miles 
from  the  place  appointed  by  the  proper 
authority,  was  without  any  just  excuse, 
and  unauthorized,  and  In  that  respect 
was,  in  the  sense  of  the  statute,  malcon- 
duct. "  In  Melvin's  Case,  68  Pa.  St.  3m, 
Mr. Chief  Justice  Thompson  says:  "A fixed 
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place.  It  Reeme  to  me,  Is  as  absblntelj  a 
requisite,  according  to  the  election  laws, 
aa  is  the  time  of  votln$r.  The  holding  of 
elections  at  the  places  fixed  by  law  is  not 
directory;  it  is  mandatory,  and  cannot 
be  omitted  without  error.  I  will  not  say 
that,  in  case  ol  the  des  traction  ot  a  desig- 
nated building  on  the  eve  ot  an  election, 
the  election  might  not  behdd  on  the  same 
or  contignions  ground,  as  a  matter  of  ne> 
ceeaity,— necees/tas  non  habet  legem.  Bat 
then  the  necessity  must  be  absolute,  dis- 
carding all  mere  ideas  ot  convenience. 
•  •  *  To  move  the  place  ot  election  three 
miles  from  that  designated  by  law, or  from 
a  Tillage,  and  acrossaconslderabie stream, 
a  half  a  mile  or  more  distant  from  the  vil- 
lage where  it  ought  to  have  been  held,  or 
from  a  designated  school-house  to  a  va- 
cant bouse,  more  than  a  halt  a  mile  dis- 
tant therefrom,  without  authority  or  any 
absolutely  controlling  circumstances,  must 
render  the  election  therein  void,  and,  it  the 
votes  taken  be  counted,  constitute  an  un- 
due election."  See,  also,  McCrary,  Elec. 
(3d  Ed.)  §S  123,  124;  Paine,  Elec.  £§327-^0. 
The  circumstances  which  do  not  affect  the 
result  when  the  place  designated  for  the 
holding  of  the  election  has  been  changed, 
are  shown  in  Pi-eston  v.  Gulbertsou,  OS 
Gal.  209,  wherein  the  court  holds:  "The 
polls  were  opened  a  short  distance  from 
and  in  plain  view  of  the  place  appointed, 
^the  owner  ot  the  house  selected  having 
objected  to  the  election  proceeding  at  his 
house, — and  it  does  not  appear  that  any 
■voter  was  misled  or  deprived  of  his  vote 
by  reason  ot  the  change. "  Dale  v.  Irwin, 
78  111.  IbO.  There  was  no  error  in  the  ac- 
tion of  the  court  respecting  the  returns 
from  this  precinct. 

The  third  and  last  finding  is  as  follows: 
"That  at  the  precinct  at  Bonner  sixty-six 
Illegal  votes  were  cast  for  said  office  ot 
Bberifl,  and  which  said  number  of  votes 
are  to  be  deducted  from  the  whole  vote  ot 
said  precinct  for  said  otflce;  that  said 
■ixty-Bix  illegal  votes  be  apportioned  to 
and  deducted  from  the  whole  vote  re- 
ceived by  contestant,  Daniel  J.  Heyfron, 
and  contestee,  Cain  B.  Mahony,  at  said 
precinct  of  Bonner,  in  the  same  pro- 
portion that  the  vote  ofeach  of  said  parties 
bears  to  the  whole  vote  cast  at  said  pre- 
cinct, to-wit,  fifteen  votes  from  the  vote  ot 
contestant,  Daniel  J.  Heyfron,  and  fifty-one 
votes  from  the  vote  otcontestee,  Cain  B.  Ma- 
bony, — ^leaving  one  hundred  and  twenty 
vot^  cast  tor  Cain  B.  Mahony  at  said  pre- 
cinct, and  thirty-six  votes  cast  forcontest- 
ant,  Daniel  J.  Heyfron,  at  said  precinct. "  It 
Is  the  contention  of  the  appellant  that  there 
Is  no  testimony  to  prove  that  66.  or  any  oth- 
er number,  of  Illegal  votes  were  cast  at  this 
precinct  for  hJm  for  the  oftice  ot  sherilt,  or 
for  the  ofilce  ot  sheriff.  The  statement  of 
contest  alleges  that  120  "men,  who  were 
not  l^al  voters  ot  the  county  of  Missoala, 
voted  tor  said  Cain  B.  Mahony  for  sher- 
iff." Alter  giving  a  list  of  the  names,  the 
eleventh  ground  concludes:  "Not  one  ot 
the  said  men  had  been  In  the  county  of 
Missoula  thirty  dayH  preceding  election, 
not  one  ot  them  had  been  in  the  territory 
ot  Montana  six  months  preceding  said  elec- 
tion, and  everyone  of  them  voted  tor  Cain 
B.  Mahony  at    said   election,  and  were 


counted  for  him  by  said  board  ot  canvass- 
ers. "  Another  ground  in  the  statement 
concerning  some  of  the  persons  who  voted 
tor  Mahony  for  said  office  is  stated  thus: 
"No  one  ot  whom  had  legally  declared  his 
intention  to  become  acitlzen  of  the  United 
States  prior  to  said  election;  no  one  of 
said  persons  went  to  the  ofilce  ot  the  cleric 
ot  the  district  court  to  make  said  declara- 
tion ;  but  the  deputy  ot  said  clerk  left  his 
office,  and  took  the  declaration  of  each 
one  ot  said  persons  in  the  county  at  a  dis- 
tance from  his  ofilce,  and  that  was  the 
only  declaration  of  such  intention  anyone 
of  them  made. "  The  finding  ot  the  court 
is  general,  the  illegal  voters  are  not  named 
or  otherwise  identified,  and  the  nature  ot 
the  disqualification  is  not  pointed  out. 
There  Is  no  proof,  ontslde  ot  the  oflicial  re- 
turns, that  any  ballots  were  cast  for  Ma- 
hou.v  or  Heyfron.  While  we  do  not  deem 
the  evidence  clear  or  satisfactory,  there  is 
testimony  which  tends  to  prove  that  la- 
borei-s  upon  a  railroad  in  the  vicinity  of 
the  precinct  at  Bonner  voted  at  this  time, 
and  that  they  had  not  resided  In  the  coun- 
ty ut  Missoula  80  days  before  that  election. 
The  rule  is  settled  by  this  court  that  the 
finding  is  like  the  verdict  of  a  jury,  and, 
under  the  circumstances  appearing  In  the 
record,  cannot  be  disturbed.  We  refrain, 
therefore,  from  an  examination  of  the 
other  ground,  affecting  the  illegality  ot 
votera  ol  foreign  birth.  The  appellant  re- 
lies upon  McDaniels'  Case,  Brightly,  Elec. 
Cas.  249,  where  it  is  said :  "But  if  the  indi- 
vidual do  not  know  for  whom  he  voted, 
and  the  fact  cannot  be  establlBhed  by 
other  evidence,  then  the  complaint  must 
tail  tor  want  ot  proof,  like  any  other  cause 
which  is  lost  for  want  of  suUlcient  evi- 
dence to  sustain  it. "  This  case,  however, 
related  to  the  illegality  ot  only  one  voter, 
whose  ballot  would  decide  the  contest, 
and  the  opinion  states  correctly  the  law 
which  is  applicable  to  the  facts  ot  that 
controversy,  but  has  no  bearing  upon  the 
question  before  us.  Mr.  McCrary  says  in 
his  work  on  Elections:  "But  it  does  not 
follow  that  such  Illegal  votes  must  neees- 
sarlly  be  counted  in  making  up  the  true 
result,  because  it  cannot  be  ascertained 
for  whom  they  were  cast.  In  purging  the 
poll.4  ot  illegal  votes,  the  general  rule  Is 
that,  unless  it  be  shown  for  which  candi- 
date they  were  cast,  they  are  to  be  deduct- 
ed from  both  candidates,  according  to  the 
entire  vote  returned  for  each."  Section 
4fi0,  (Sd  Ed.)  He  continues:  "Lat  it  be 
understood  that  we  are  here  referring  to 
a  case  where  it  is  found  to  be  impossible, 
by  the  use  of  due  diligence,  to  show  for 
wliom  the  illegal  voteswerecast."  Section 
462.  Mr.  Paine,  in  treating  this  subject, 
writes:  "Where  illegal  votes  have  been 
cast,  the  true  rule  Is  to  purge  the  poll  by 
first  proving  for  whom  they  were  cast, 
and  thus  ascertain  the  real  vote ;  but,  it 
this  cannot  be  done,  then  to  exclude  the 
poll  altogether.  This  is  safer  than  the  rule 
which  arbitrarily  apportions  the  fraud 
among  the  parties."  Paine,  Elec.  §  513. 
Under  the  authorities,  it  was  proper  tor 
the  court  to  exclude  the  entire  vote  of  the 
precinctof  Bonner, or  apply  the  rule  ot  ap- 
portionment to  the  facts.  In  either  event, 
the   same    Judgment   would    be   entered 
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against  the  appellant.  While  It  may  be 
the  safer  rule  to  reject  the  whole  vote  oT  a 
precinct  which  is  tainted  by  fraud  or  llle- 
gallty,  we  cannot  conclude  that  the  court 
erred  In  pursuing  a  diflerent  mode  to  ar- 
rive at  a  like  end.  The  result  ol  the  find- 
ings was  to  give  Mahony  1.776  votes,  and 
Heyfron  1,7S8  votes,  end  the  contestant 
was  declared  elected  to  the  office  In  dis- 
pute. 

During  the  t.ial,  Heyfron  obtained  leave 
to  amend  his  statement  of  contest  to  con- 
form to  the  proof  by  changing  the  follow- 
ing names,  which  are  HpecifleU  In  theafore- 
said  eleventh  ground,  to-wlt:  "William 
McCarthy  to  read  William  McGarry,  W. 
Bugg  to  read  N.  Berg,  Liouls  Gunther  to 
read  Louis  Guenter,  Wade  Beck  to  read 
Wade  Beach,"  etc.  Eight  names  were 
also  added  to  the  list  therein.  The  appel- 
lant insists  that  the  court  erred  in  allow- 
ing these  amendments  to  be  made.  Mr. 
McCrary  says:  "It  maybe  stated,  as  a 
general  rule  recognized  by  all  the  courts  of 
this  country,  that  statutes  providing  for 
contesting  elections  are  to  bellberally  con- 
strued, to  the  end  that  the  will  of  the  peo- 
ple in  the  choice  of  public  officers  may  not 
be  defeated  by  any  merely  formal  or  tech- 
nical objections.  Immnterial  defects  in 
pleadings  shall  be  disregarded  ;  necessary 
and  proper  amendments  should  be  allowed 
as  promptly  as  possible."  Section  3!»6,  (3d 
Ed. )  "  In  most  of  the  states  of  the  Union, 
there  are  statutes  to  regulate  pleadings, 
under  which  courts  are  authorised  to  al- 
low amendments  where  petitions  or  other 
pleadings  are  found  to  be  defective,  and 
under  most  of  these  statutes  a  petition  in 
a  contested  election  case  may  be  amended. 
In  the  absence  of  any  statute  of  this  char- 
acter, the  court  trying  a  case  of  contested 
election  may,  ander  Its  general  common- 
law  power,  permit  such  a  petition  to  be 
amended;  and  an  amendment  ought  to  be 
allowed  whenever  the  court,  in  the  exer- 
cise of  a  sound  discretion,  shall  be  of  opin- 
ion that  the  ends  ol  justice  will  be  thereby 
promoted."  Id.  §  406.  This  author  con- 
tinues further:  "If,  therefore,  an  amend- 
ment of  a  petition  would  necessarily  result 
in  a  continuance,  or  In  considerable  de- 
lay, it  ought  not  to  be  permitted,  because 
It  is  better  that  he  whose  fault  it  is  that 
the  original  petition  Is  Insufficient  should 
suffer  tlian  that  an  innocent  party  shuuld 
be  deprived  of  his  right  to  a  speedy  trial. 
Itt  such  a  case,  the  furtherance  of  justice 
requires  that  leave  to  amend  should  be  re- 
fused." Id.  §  407.  In  Election  Cases,  65 
Pa.  St.  35,  the  court  sa.vs :  "  And,  In  point 
of  reason,  why  should  the  court  not  have 
power  to  amend  In  a  contested  election 
case?  It  is  a  judicial  remedy,  and  con- 
cerns Important  rights.  •  *  •  It  would 
be  an  Intolerable  technicality  If  the  peti- 
tioners were  required  to  set  forth  in  their 
complaint,  within  ten  days  alter  the  elec- 
tion, every  illegal  vote,  every  illegal  act  of 
the  election  boards,  and  every  instance  of 
fraud.  Such  a  nicet.v  would  prevent  in- 
vestigation, and  defeat  the  remedy  itself. " 
See  Paine,  Elec.  §§  S27,  840,  and  cases  cit- 
ed. We  have  upheld  In  a  liberal  spirit  the 
action  of  courts  in  permitting  aiiiendincnts 
to  plea<lings,  and  executing  the  provis- 
ions ol  the  Code  of  Civil  Procedure.    Under 


the  authorities,  this  principle  embraces 
election  contests.  The  effect  of  the  flrat 
amendment  was  to  correct  theRpelling  of 
the  names  of  persons,  whoconld  have  been 
distinguished  by  the  court  without  this 
change.  The  addition  of  the  other  parties 
wasnot  sufficient  to  control  thejndgment. 
The  appellant  did  not  allege  that  he  was 
surprised  by  this  ruling,  or  ask  for  a  con- 
tinuance, and  we  do  not  think  the  court 
abused  Its  discretion  in  this  matter. 

The  court  received  In  evidence  a  Bub« 
pcena  issued  out  of  the  office  of  the  clerk 
of  the  court  below  in  December,  18SS,  with 
the  return  of  the  coroner  th-  reon,  show- 
ing that  he  was  unable  to  find  118  persons 
therein  named.  They  comprise  the  names 
of  the  voters  in  the  precinct  of  Bonner, 
against  whom  the  contestant  preferred 
the  charge  of  illegality.  The  subixenn  and 
return  are  prima  facia  evidence  of  some 
matters  which  are  connected  with  the 
case.  They  tended  to  prove  that  the  con- 
testant made  a  proper  effort  to  secure  the 
attendance  of  these  witnesses,  and  ex- 
plained his  failure  to  produce  them  upon 
the  trial,  and  enabled  the  court  to  under- 
stand the  cause  of  the  omission  to  bring 
before  It  the  best  evidence.  Considered 
from  any  stand -point,  we  cannot  see  how 
their  Introduction  prejudiced  the  appel-* 
lant.  The  judgment  is  affirmed,  with 
costs. 

Harwood  and  Db  Witt,  JJ.,  concur. 


Journal  Pub.  Co.  v.  Kenney,  State  Au- 
ditor. 
{Swpreme  Court  of  Montana.    April  14,  1890.) 

State  Liabilities  —  Appropriatioss  —  Constitu- 
tional Law — Mandamus. 
Const.  Mont,  art  13,  $  10,  provides  that  no 

money  shall  be  drawn  from  tbe  state  treasury  ex- 
cept upon  speoiflc  appropriations  made  by  law. 
Comp.  St.  Mont.  dlv.  5,  i  1036,  passed  before  tbe 
adoption  of  tlie  constitution,  provides  that  the  gov- 
ernor and  auditor  shall  examine  the  itemized  ac- 
count of  the  contractor  for  territorial  printing, 
and,  if  they  find  it  correct,  "the  auditorshall  draw 
his  warrant  for  the  payment  of  the  same.  "  Held 
that,  under  said  constitutional  provision,  the  au- 
ditor could  not  be  compelled  by  mandate  to  draw 
such  warrant  until  the  state  legislature  had  miKle 
an  approoriaUon  therefor. 

Appeal  iroin  district  coui-t,  Lewis  and 
Clarke  county;  W.  H.  Hunt,  Judge. 

McCiitcheoft  Jt  Mclntlre,  for  appellant. 
H.  J.  Haskell,  Atty.  Gen.,  for  respondent. 

Blake,  C.  J.  This  is  an  appeal  from  the 
order  of  the  court  below  denying  the  ap>- 
pllcatlon  of  the  relator  for  a  writ  of  man- 
date to  compel  the  auditor  of  the  state  to 
draw  his  warrant  on  the  treasurer  of  the 
state  in  payment  of  an  account.  The  affi- 
davit, which  accompanies  the  application, 
is  not  controverted,  and  recites  thefoUow- 
ing  facts:  The  Journal  Publishing  Com- 
pany entered  March  11,1889,  into  a  con- 
tract with  the  terrltor.v  of  Montana  to  do 
all  the  printing  therefor,  which  is  required 
by  law.  The  account  of  the  printing  and 
advertising  done  by  this  company  for  the 
inspector  of  mines,  an  officer  of  the  state, 
under  the  contract,  amounted  to  the  sum 
of  *:18D.39,  and  was  presented  March  1,1890, 
to  Kenney,  the  auditor  of  the  state.    This 
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acconnt  was  examined  by  the  governor 
and  auditor  of  the  state,  and  fonnd  to  be 
correcti  March  4, 1890.  Afterwards  a  de- 
mand was  made  of  the  iiuditor  that  he 
should  draw  hia  warrant  on  the  treasnrer 
of  the  state  for  the  amount  of  the  account 
in  favor  of  the  company,  and  the  auditor 
refused  to  perform  this  act.  Upon  the 
hearing  ol  the  application,  It  was  ad- 
judged that  the  writ  of  mandate  be  de- 
nied upon  the  gronnd  that  the  foregoinR 
facts  do  not  entitle  therelatorto  this  rem- 
edy. It  is  conceded  that  the  claim  of  the 
relator  against  the  state  is  valid,  and  the 
defense  of  the  respondent  is  based  upon 
the  failure  of  the  legislature  to  make  an 
appropriation  for  its  payment. 

The  pro  visions  ol  the  const!  tu  tion ,  which 
are  applicable  to  this  controversy,  de- 
clare that  "no  money  shall  be  paid  out  of 
the  treasury  except  upon  appropriations 
made  by  law,  and  on  warrant  drawn  by 
the  public  officer  in  pursuance  tliereof,  ex- 
cept interest  on  the  public  debt.  "  Section 
S4,  art.  5.  "No  money  shall  be  drawn  from 
the  treasurj',  but  in  pursuance  of  specific 
appropriations  made  by  law."  Section  10, 
art.  12.  In  State  V.  Hickman,  23  Pac.  Rep. 
740,  it  was  decided  that  a  clause  of  the  con- 
stitution which  fixed  thesalary  of  the  secre- 
tary of  state,  and  prescribed  the  times  of 
its  payment,  was  an  appropriation  made 
by  law.  It  is  obvious  that  this  principle 
does  not  determine  the  question  before  us. 
The  statu,  specifies  the  prices  which  shall 
be  paid  for  the  printing  that  has  been  au- 
thorized by  the  contract  between  the  re- 
lator and  the  territory.  "Comp.  St.  div.  5, 
c.  98.  The  law  further  provides  that  the 
governor  and  auditor  shall  examine  the 
"itemized  account"  of  the  contractor 
■which  shall  be  rendered  "once  in  each 
month,"  and,  "if  they  find  it  to  be  correct 
and  h»  accordance  with  the  provisions  of 
this  chapter,  the  auditor  shall  draw  bis 
warrant  on  the  territorial  treasurer  lor 
the  payment  of  the  same. "  Id.  §  1636. 
"The  auditor  of  the  territory  is  hereby 
empowered  to  issue  territorial  warrants, 
drawn  upon  the  treasury  of  the  territory, 
in  favor  of  all  persons  to  whom  the  legis- 
lative assembly  of  the  territory  may  di- 
rect. "  Id.  c.  64,  S  1122.  The  obligations 
of  th4  territory,  under  the  terms  ol  the 
contract  with  the  relator  for  the  public 
printing,  have  been  assumed  by  the  state, 
and  the  constitution  in  the  most  solemn 
manner  protects  and  enforces  the  rights 
of  individuals,  associations,  and  cori>ora- 
tions  which  existed  at  the  time  when  Mon- 
tana was  admitted  into  the  Union.  Arti- 
cle 20.  schedule,  §§  1,  2.  9,  10, 12.  This  hls- 
torii:  event  operated  as  a  repeal  or  amend- 
ment of  "all  laws  enacted  by  the  legisla- 
tive assembly  of  the  territory  of  Montana 
and  In  force"  which  were  inconsistent  with 
the  constitution  of  the  state.  Article  20. 
schedule,  §  1.  The  writ  of  mandate  shall  be 
issued  "to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins  as  a  duty 
resulting  from  an  office. "  Code  Civil  Proc. 
4  566.  Are  the  foregoing  provisions  of  the 
Statute  concerning  printing  consistent 
with  the  constitution?  There  is  no  law 
which  appropriates  in  express  language  a 
certain  sum  for  the  payment  ol  the  claim 
of  the  relator.  Is  the  auditor  empowered, 
v.24p.no.2— 7 


after  the  admission  of  tbe  state  Into  the 
Union  to  draw  his  warrant  according  to 
the  territorial  statute,  supra? 

The  constitution  of  the  United  States 
provides  that "  no  money  shall  be  drawn 
front  the  treasury  but  ta  consequence  of 
appropriations  made  by  law. "  Article  1,' 
§  9.  The  leading  case  upon  tlie  interpre- 
tation of  this  clause  Is  Keeslde  v.  Walker, 
11  How.  272.  This  was  a  petition  for  a 
writ  of  mandantuH  to  direct  the  secretary 
of  the  treasury  to  enter  upon  the  books  of 
his  department  the  sum  of  $188,496.06  to 
the  credit  of,  and  to  pay  the  same  to,  the 
plaintiff.  Upon  the  trial  of  another  ac- 
tion, the  jury  returned  a  verdict,  and  certi- 
fied that  the  United  States  was  indebted 
in  this  amount  to  James  Reeside.  A  final 
jadgmentwas  entered  in  his  favor  there- 
for, which  was  in  full  force  when  this  pro- 
ceeding was  commenced  by  his  executrix. 
Mr.  Justice  Woodburt,  as  the  organ  of 
the  court,  said :  " No  offlcer.  however  high, 
not  even  tbe  president,  much  less  a  secre- 
tary ol  •  the  treasury  or  treasurer,  is  em- 
powered to  pay  debts  of  the  United  States 
generally,  when  presented  to  them.  If, 
therefore,  the  petition  in  this  case  was  al- 
lowed so  far  as  to  order  the  verdict 
against  the  United  States  to  be  entered  on 
the  books  of  the  treasury  department,  the 
plaintiff  would  be  as  far  from  having  a 
claim  on  the  secretary  or  treasurer  to  pay 
it  as  now.  The  difficulty  in  the  way  is  the 
want  of  any  appropriation  by  congress 
to  pay  this  claim.  •  •  •  Hence  the  pe- 
titioner should  have  presented  her  claim 
on  the  United  States  to  congress,  and 
prayed  for  an  appropriation  to  pay  it.  If 
congress  alter  that  make  such  an  appro- 
priation, the  treasury  can,  and  doubtless 
will,  discbarge  the  claim  v^thout  any 
mandHmna;  bnt  without  such  an  appro- 
priation it  cannot  and  should  not  be  paid 
by  the  treasury,  whether  the  claim  Is  by  a 
verdict  or  Judgment,  or  without  either, 
and  no  mandamaa  or  other  remedy  lies 
against  any  officer  of  the  treasury  depart- 
ment. In  a  case  situated  like  this,  where 
no  appropriation  to  pay  It  has  been  made. 
Tiie  existence  of  this  other  and  ordinary 
mode  of  redi-ess  by  resort  to  congress  may 
be  another  reason  against  a,  mandamus, 
as  that  lies  only  when  no  other  adequate 
remedy  exists.  Marbury  v.  Madison,  1 
Cranch.  137;  Kendall  v.  U.  S.,  12  Pet.  525." 

The  history  of  this  vital  clause  ol  the 
constitution  forms  a  grand  part  in  the 
struggle  for  liberty  between  the  people  and 
monarchs  ol  England.  In  Maffna  Charta 
it  is  confirmed  that  "no  scutage  or  aid 
shall  be  imposed  in  our  kingdom  unless  by 
the  general  council  of  our  kingdom."  In 
1688,  the  act  "for  declaring  the  rights  and 
liberties  of  the  subjectand  settling  thesuc- 
cession  of  the  crown,"  (or  bill  of  rights,) 
declared  "  that  levying  money  for  or  to  the 
use  of  the  crown  by  pretense  of  preroga- 
tive, without  grant  of  parllameSt,  for 
longer  time,  or  In  other  manner,  than  the 
same  Is  or  shall  be  granted,  is  illegal." 
Words  have  changed  in  signiflcatiou  dur- 
ing tbe  progress  ol  time,  but  the  principle 
has  not  been  modified,  and  this  bulwark 
ol  freedom  has  been  preserved  in  the  con- 
stitutions of  the  states  of  the  Union.  The 
decislous  are  in  harmony  with  the  doc- 
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trine  of  Heeside  T.Wulker,  sapra,  although 
there  have  been  dlBsensiona  respecting  the 
acta  of  the  l^ialatire  department  tu  as- 
certain whether  they  are  in  legal  effect  ap- 
propriationa.  The  aopreme  court  of  Indi- 
ana In  Kistlne  V;  State,  20  Ind.  328,  held 
that  the  interest  upon  the  public  debt  of 
the  atate  could  not  be  paid  without  a  ape- 
ciflc  appropriation  by  the  legialature.  Mr. 
Justice  Perkins,  in  the  opinion,  aays: 
"There  are  some  things  which,  plainly 
enough,  are  not  severally  an  appropria- 
tion. A  promise  by  the  government  to 
pay  money  is  not  an  appropriation.  A 
duty  on  the  part  of  the  legialature  to  make 
an  appropriation  is  not  such.  A  promise 
to  make  an  appropriation  is  not  an  ap- 
propriation. The  pledge  of  the  faith  of 
the  state  is  not  an  appropriation  of  money 
with  which  to  redeem  the  pledge.  •  •  ♦ 
Appropriation,  as  applicable  to  the  gener- 
al fund  In  the  treasui-y,  may  perhapa  be 
defined  to  be  an  authority  from  the  legis- 
lature, given  at  the  proper  time  and  in  le- 
gal form,  to  the  proper  officers,  to  apply 
sums  of  money,  out  of  that  which  may  be 
in  the  treasury  in  a  given  year,  to  specified 
objects  or  demands  against  the  state.  An 
appropriation  of  the  money  to  a  specified 
object  would  be  an  authority  to  the  prop- 
er ofilcera  to  i>ay  the  money,  because  the 
auditor  ia  authorized  to  draw  his  warrant 
upon  an  appropriation,  and  the  treasurer 
is  authorized  to  pay  such  warrant  if  he  has 
appropriated  money  in  the  treasury. "  In 
Swann  v.  Ruck,  40  Miss.  208,  Mr.  Justice 
Ellett  delivered  the  opinion,  and  said: 
"  The  only  remedy  for  a  debt  due  by  a 
state  is  by  an  application  to  the  legisla- 
ture to  make  an  appropriation  for  its  pay- 
ment. Indeed,  no  money  can  be  drawn 
from  the  treasury  but  in  consequence  of 
such  an  appropriation.  •  ♦  •  xhe 
granta  and  executed  contracts  of  a  state 
are  contracts  within  the  protection  of  the 
constitution.  But  its  executory  contracts, 
auch  aa  promises  to  pay  money,  and  the 
like,  have  no  other  than  a  moral  sanction, 
and  depend  upon  good  faith  for  their  per- 
formance." See,  also,  State  v.  Wallichs, 
12  Neb.  407,  11  N.  W.  Rep.  860;  State  v. 
Wallichs,  15  Neb.  609,  20  N.  W.  Rep.  110; 
State  v.  Babcock,  18  Neb.  221,  24  N.  W. 
Rep.  683;  Stratton  v.  Green,  45  Cal.  149; 
Marshall  v.  Dunn,  69  Cal.  223, 10  Pac.  Rep. 
399;  Brown  v.  Fleischner,  4  Or.  132;  Peo- 
ple v.  Burrows,  27  Barb. 89;  People  v. Tre- 
mnln,  29  Barb.  96. 

Upwards  of  20  years  ago  the  supreme 
court  of  the  territory  in  Langford  v.  King, 
1  Mont.  38.  thus  expressed  the  law  through 
Mr.  J ustlce  Kxowles  :  "  There  is,  then,  no 
legal  power  to  enforce  territorial  con- 
tracts. In  other  words,  there  is  no  obli- 
gation in  territorial  contracts.  They  rest 
simply  upon  the  good  faith  of  the  terri- 
tory."  The  case  of  Fisk  v.  Cuthbert,  2 
Mont.  593,  which  is  cited  by  the  appellant, 
is  rendered  inapplicable  by  the  adoption 
of  the  coHHtitution  of  the  state.  We  con- 
clude from  the  authorities,  supra,  that  the 
respondent  cannot  draw  his  warrant  up- 
on the  treasurer  of  the  state  in  payment 
of  the  claim  of  the  relator,  in  the  absence 
of  an  appropriation  bylaw.  The  forego- 
ing prohibitions  of  the  constitution  refer 
to  the  auditor  as  well  as  the  treasurer,  and 


any  other  officer  who  is  empowered  to  dis- 
burse the  public  funds,  in  pui-suance  of  a 
lawful  appropriation.  To  this  extent  the 
statute  regulating  printing,  which  requires 
the  drawing  of  a  warrant  after  the  "item- 
ized account"  has  been  found  coirect  by 
the  governor  and  auditor,  cannot  be  en- 
forced at  this  time.  The  relator  must 
apply  to  the  legislative  assembly  of  the 
state  for  relief,  and  this,  according  tu  the 
precedents,  appears  to  be  the  "plain, 
speedy,  and  adequate  remedy. "  It  ts  there- 
fore ordered  that  the  judgment  of  the 
court  below  be  affirmed,  with  costs. 

Habwood  and  Db  Witt,  JJ.,  concur. 


Maxpibld  v.  West  et  al, 

(Supreme  Court  of  Utah.    April  12, 1890.) 

Fabol  Contbaot— Statctb  of  Frauds — Eqititt 
Fraotios. 

1.  A  parol  sale  of  land  without  delivery  of 
possession  is  voidj  even  though  part  of  the  pur- 
chase money  is  paid. 

2.  A  decree  which  is  supported  by  the  evi- 
dence as  a  whole  will  not  be  reversed  because 
some  ol  the  findings  of  the  court  are  not  thereby 
supported. 

Appeal  from  district  court,  first  district; 
H.  P.  Henderson,  Judge. 

For  former  hearing,  see  23  Pac.  Rep.  754. 

Sutherland  &  Judcl,  for  appellant.  A.R. 
Haywood,  for  respondent. 

Blackburn,  J.  We  adhere  to  the  opin- 
ion that  the  contract  this  action  seeks  to 
enforce  ia  a  parol  contract  for  the  pur- 
chase of  land  with  a  part  payment  of  the 
purchase  money,  and  is  within  the  statute 
of  frauds,  and  cannot  be  enforced  in  a 
court  of  equity.  But  the  contention  of 
counsel  ia  that  the  finding  of  facts  by  the 
court  below  are  not  supported  by  the  evi- 
dence, and  on  that  account  the  cause 
should  be  remanded,  and  a  new  trial  he 
had,  even  If  the  decree  is  right  and  full.v 
supported  by  the  evidence.  This  conten- 
tion cannot  be  maintained.  This  is  a  suit 
in  equity,  and,  even  if  the  findings  of  the 
court  below  have  the  force  under  our  stat- 
ute of  the  verdict  of  a  jury,  it  does  not  fol- 
low that  the  decree  should  be  set  aside 
and  a  new  trial  ordered,  where  the  decree 
is  the  one  that  ought  to  be  made  on  the 
evidence.  The  fundamental  principles  and 
doctrines  of  courts  of  chancery  are  not 
abolished  by  the  new  procedure;  their 
practice  is  only  modified  to  a  limited  extent. 
1  Pom.  Eq.  Jur.  §  84;  Imorovement  Co.  v. 
Bradbury,  132  U.  S.  509,"  10  Sup.  Ct.  Rep. 
177.  In  an  equity  cause,  the  findings  of  a 
jury  are  not  binding  on  a  chancellor.  He 
may  do  any  one  of  three  things  in  reference 
thereto:  He  may  set  aside  the  verdict  of 
the  jury,  and  order  a  new  trial ;  he  may 
set  the  finding^s  aside;  or  he  ma.v  pay  no 
attention  to  them,  and  render  the  decree 
the  evidence  justifies.  Improvement  Co. 
v.  Bradbury,  supra.  Therefore,  if  the  find- 
ings of  the  court  in  a  cause  in  equity'  have 
the  foreeof  the  findings  of  a  jury,  the  court 
may  disregard  them,  and  render  the  prop- 
er decree;  and  error  cannot  be  assigned 
upon  these  findings;  and  the  appellate 
court  should  not  be  governed  by  these 
findings  when  all  the  evidence  in  the  case 
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is  in  the  record.  It  need  only  look  into 
the  evidence,  and  see  that  the  proper  de- 
cree is  made.  It  would  bealegal  monutrus- 
ity  if  an  appellate  court  was  compelled  to 
net  aaide  a  proper  decree  made  on  the  evi- 
dence, and  order  a  new  trial,  because  the 
court  below  blundered  in  any  or  all  of  its 
findings.    A.    rehearing   must   be    denied. 

Zane,  C.  J.,  and  Anderson,  .J.,  concur. 


Bates  et  al.  v.  Wilson  et  al. 
{Supreme  Court  of  Colorado.    Jan.  20,  1890.) 

TBUSTS— COEPOBATIONS  — OBOASTIZ  ATION  —STOCK— 
ESTOPFEI.. 

1.  PlaintUI  uid  defendant  entered  Into  a  con- 
tract whereby  defendant  was  to  buy  certain  min- 
ing property,  and  plaintiff  was  to  perfect  the  title 
by  foreclosing  a  certain  trnst-deed  on  the  proper- 
ty, and  buy  it  at  foreclosure  sale,  and  was  also  to 
obtain  patents,  the  proceeds  of  the  property  to  be 
used  first  to  reimburse  defendant,  and  then  plain- 
tiff, and  the  residue  to  be  divided  between  them. 
.£feld  that,  upon  purchase  by  defendant,  plaintiff 
became  vested  with  a  beneficial  interest  in  the 
property ;  the  performance  of  the  contract  by  him 
not  being  a  condition  precedent  to  his  acquiring 
snch  interest. 

2.  A  certificate  of  incorporation  which  pro- 
vides that  the  corporate  affairs  shall  be  controlled 
by  its  president,  vice-president,  and  attorney,  in- 
stead of  providing  for  a  board  of  directors  or  trus- 
tees, as  required  by  Gen.  St.  Colo.  1683,  §  238,  is 
insufficient  to  create  a  corporation  dcjure. 

S.  One  who  has  signed  such  certificate,  has 
conveyed  property  to  the  company,  and  has  acted 
as  one  of  its  ofiicers,  is  estopped  from  denying  its 
de  facto  existence. 

4.  Where  three  owners  of  mining  property, 
eacb  owning  an  undivided  one-third  interest,  or- 
ganize a  corporation,  and  convey  to  it  the  said 
property  In  payment  for  all  its  stock,  which,  by  the 
certificate  of  incorporation  signed  by  the  three,  is 
to  be  "divided  half  and  half  between  the  parties,  " 
each  incorporator  is  entitled  to  one-third  of  the 
capital  stock. 

Commissioners'  decision.  Appeal  from 
district  court.  El  Paso  county. 

L.  C.  Rockwell,  for  appellants.  Hugh 
Butter,  tor  appeUeee. 

Pattison,  C.  The  Judgment  appealed 
from  in  this  case  was  rendered  June  -'O, 
1886.  It  was  found  by  the  court  that  "  the 
equity  of  this  case  is  not  with  the  said 
plaintitfii,  but  is  with  the  said  defendants. " 
There  was  no  other  finding.  The  decree, 
dismissing  the  bill,  was  predicated  upon 
this  finding  alone.  To  determine  the  ap- 
peal, therefore,  a  review  of  all  the  evidence 
is  necessary.  The  trial  having  been  had 
entirely  upon  depositions,  it  Is  the  duty  ot 
the  court,  not  only  to  sift  and  weigh  the 
testimony,  but  to  consider  the  whole  case, 
not  only  upon  the  law,  but  upon  the  facts 
as  well.  Jackson  t.  Allen,  4  Colo.  263; 
Miller  v.  Taylor,  6  Colo.  41;  Sleber  v. 
Frink,  7  Colo.  148,  2  Pac.  Rep.  901;  Bank  v. 
Kewton,  22  Pac.  Eep.  444,  (not  yet  offi- 
cially reported.) 

There  is  a  conflict  of  evidence  upon  all, 
or  nearly  all,  the  issues  in  the  case.  A  dis- 
cussion ot  the  testimony  in  detail  is  imprac- 
ticable. The  entire  record,  however,  has 
been  rigidly  examined,  and  theconclusiuns 
reached  are  the  result  of  careful  investiga- 
tion and  analysis.  The  evidence  tends  to 
show  that  priur  to  November  1,  1884, 
George  B.  Gwynn  and  James  Moynahan 


claimed  to  be  the  owners  of  eight  certain 
lode  mining  claims,  situate  in  the  county 
ot  Park,  which  had  been  theretofore  the 
property  ot  the  Great  West  Mining  Compa- 
ny. The  interest  ot  Gwynn  was  an  undi- 
vided two-thirds,  and  that  of  Moynahan 
an  undivided  one-third.  They  derived 
their  title  from  Hherlff'a  deeds,  issued  to 
them  as  purchasers  at  execution  sales,  up- 
on judgments  recovered  against  the  Great 
West  Mining  Company.  No  part  of  the 
property  had  been  patented.  The  validi- 
ty ot  the  title  was  doubted,  on  account  of 
the  irregularities  In  the  judgments.  The 
property  was  subject  to  a  trust-deed, 
which  had  been  made  by  the  Great  West 
Mining  Company  la  April,  1882,  to  secure 
the  payment  of  a  promissory  note  give  to 
one  Duncan  McBrIde,forthe  sum  of  $3,000, 
with  interest  at  the  rate  of  IJi  percent,  per 
month.  Two  thousand  dollars  had  been 
paid  upon  the  note.  The  mining  compa- 
ny was  insolvent,  and  could  make  no  fur- 
ther payment.  Prior  to  the  month  ot  Oc- 
tober, 1884,  this  note  and  trust-deed  had 
been  placed  in  the  hands  of  George  C. 
Bates,  one  ot  the  original  plaintiffs  in  this 
case,  for  collection.  Gwynn,  through 
Bates,  €18  the  attorney  for  McBride,  had 
agreed  to  purchase  the  note,and  bad  em- 
ployed him  to  Institute  suit  in  the  federal 
court  to  foreclose  the  trust-deed.  The 
purpose  of  the  foreclosure  was  to  perfect 
the  title  to  the  property.  In  October, 
Gwynn  decided  to  sell  the  property.  He 
claimed  to  represent  his  own  interest,  and 
also  that  of  Moynahan.  He  authorized 
Bates  to  negotiate  a  sale.  The  price  and 
terms  do  not  appearto  have  been  dellnitely 
settled  when  the  authority  was  given. 
Gwynn  proposed  to  sell  the  entire  proper- 
ty, and  any  interest  which  he  had  acquired 
in  the  McBride  trust-deed  and  note  by  his 
arrangement  with  Bates.  Pursuant  to 
this  authority.  Bates,  prior  to  November 
1, 1884,  brought  the  property  to  the  atten- 
tion of  the  defendants  Alfred  H.  and  Ran- 
dall W.  Wilson.  They  were  engaged  In 
business  as  grocers,  in  this  city.  They  be- 
came interested,  and  during  November, 
Alfred  H.  Wilson  went  to  Park  county  to 
examine  the  property.  After  the  examina- 
tion, they  decided  to  take  the  property,  if 
it  could  be  purchased  at  a  reasonable 
price.  Before  the  purchase  was  made,  ne- 
gotiations were  had  between  Bates  and 
the  defendants,  for  the  purpose  of  making 
some  arrangement  or  agreement  under 
which  Bates  might  also  acquire  some  Inter- 
est in  the  property.  These  negotiations 
resulted  in  a  parol  contract,  by  the  terms 
of  which  Bates  undertook  to  negotiate 
the  purchase  of  the  property  upon  the 
best  terms  possible.  He  also  undertook 
to  prosecute  the  suit  brought  to  foreclose 
the  McBrlde  trust-deed  to  final  judgment, 
at  his  own  expense.  He  further  agreed  to 
pay  the  amount  of  the  judgment,  and  to 
purchase  the  property  for  the  i)enefitof  the 
parties  at  the  sale  to  be  had  under  the  de- 
cree. He  also  agreed  to  apply  for  and  ob- 
tain patents  to  the  entire  property,  at  \\\9 
own  expense.  He  also  undertook  to  ren- 
der such  legal  services  as  might  be  required 
in  the  defense  ot  the  title,  and  to  protect 
the  interests  of  the  parties.  The  Wilsons 
agreed  that  they  would  ad  vance  the  money 
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to  pay  for  the  property.  It  was  further 
mutually  agreed  that,  if  the  purchase 
should  be  made  pursuant  to  the  agree- 
ment, the  title  should  betalfen  in  the  name 
of  the  defendants  Alfred  H.  and  Randall 
W.  Wilson,  to  be  held  by  them  for  the 
joint  interest  and  benefit  of  the  three; 
that  from  the  proceeds  of  the  property 
the  amount  advanced  by  the  defendants 
to  purchase  the  property  should  first  be 
paid;  the  amount  paid  by  Bates  to  per- 
fect the  title  under  the  decree  of  foreclos- 
ure was  next  to  be  paid;  the  expenses 
incurred  by  him  in  obtaining  the  patents 
and  reasonable  compensation  for  legal 
services  should  then  be  allowed;  and  there- 
after the  property  should  be  worked  for 
the  joint  interest  and  benefit  of  the  three 
parties.  After  this  arrangement  was 
made,  Bates  transferred  to  his  wife,  Mary 
Barker  Bates,  one-half  of  the  interest 
which  he  expected  to  acquire.  The  nego- 
tiations tor  the  property  with  Gwynn 
were  had  pursuant  to  this  agreement.  A 
contract  tor  the  purchase  of  his  Interest 
was  made  ou  or  about  the  5tb  day  of  De- 
cember, 1884.  Prior  to  that  time,  Moyna- 
han  had  denied  Gwynn's  authority  to  rep- 
resent him,  and  negotiations  were  had 
with  him  independently.  By  the  terms  of 
the  contract  with  Gwynn,  the  parties 
agreed  to  pay  the  sum  of  f  6,194  for  his  in- 
terest in  the  property,  and  his  right  to  pur- 
chase the  McBride  trust-deed;  $2,000  of 
this  sum  was  paid  in  cash,  and  the  bal- 
ance was  to  be  paid  45  days  thereafter. 
Gwynn  thereupon  executed  a  deed,  convey- 
ing his  iutfirest  in  the  property,  which  was 
placed  in  escrow  In  the  First  National 
Bank  of  Denver,  to  be  delivered  to  Alfred 
H.  Wilson  and  Randall  W.  Wilson  upon 
the  payment  of  the  sum  of  $4,194,  the  bal- 
ance of  the  purchase  price.  The  interest  of 
Moynahau  was  purchased  on  December  6, 
1884,  for  the  sum  of  $2,000.  Five  hundred 
dollars  of  this  sum  was  to  be  paid  on  De- 
cember 16,  1884;  $1,000  on  January  16, 
18.S5;  and  the  balance  of  $500  on  February 
3, 1885.  Moynahan  duly  executed  a  deed 
to  his  Interest  upon  December  6,  1884, 
which  deed  was  placed  in  escrow  in  the 
Colorado  National  Bank,  and  there  re- 
mained until  the  several  sums  mentioned 
were  paid,  when  it  was  delivered  to  Al- 
fred H.  and  Randall  W.  Wilson.  At  the 
time  this  purchase  was  made  the  property 
vrsis  in  the  possession  of  a  lessee.  The 
lease  was  to  expire  at  noon  on  December 
8th.  Gwynn  agreed  to  deliver  possession 
of  the  property  to  the  Wilsons  imuiediate- 
ly  upon  the  expiration  of  the  lease,  and  en- 
tered into  a  contract  with  them  to  work 
the  mines  until  they  could  take  charge  of 
the  business  themselves.  By  the  terms  of 
this  agreement  he  was  to  receive  $n  per 
day  for  his  services,  and  to  account  for 
the  entire  proceeds  of  the  property.  By 
these  transactions,  the  Wilsons  acquired 
the  legal  title  to  the  premises  in  question, 
and  became  entitled  to  the  possession  of 
tlie  property  on  December  8, 1884. 

December  8, 1884,  Gwynn  took  possession 
of  the  property  as  the  representative  of 
the  defendants.  The  mines  were  then 
very  productive.  Gwynn  violated  his  con- 
tract in  every  particular.  He  began  to 
work  the  property,  but  failed  to  account 


tor  the  proceeds,  and  failed  to  keep  the 
Wilsons  advised  of  his  operations.  Early 
in  January,  1885,  Bates  went  east,  and  did 
not  return  until  about  the  Ist  of  March. 
The  balance  of  the  purchase  price  was  due 
to  Gwynn  on  or  about  the  14th  of  Janu- 
ary, 1885.  Before  that  day  arrived  the 
Wilsons,  believing  that  Gwynn,  in  viola- 
tion of  his  contract,  had  taken  from  the 
property  more  than  sufficient  money  to 
pay  this  balance,  and  in  order  to  get  time 
to  investigate,  obtained  from  Gwynn  an 
extension  of  the  time  to  March  3,  1885. 
The  balance  due  to  Moynahan  was  paid 
in  accordance  with  the  terms  of  the  agree- 
ment with  him.  Bates  being  absent,  noth- 
ing was  done  by  the  Wilsons  to  protect 
their  rights  as  against  Gwynn  until  his  re- 
turn. In  the  interval,  Gwynn  actually 
realized  from  the  property,  more  than  $20,- 
000.  When  Bates  returned,  ha  determined 
to  commence  suit  against  Gwynn  at  onc<3 
to  recover  this  money.  As  a  first  step,  how- 
ever, it  was  thought  necessary  to  obtain 
the  deed.which  was  still  in  the  First  Nation- 
al Bank  in  escrow.  A  bill  was  filed  in  the 
district  court  of  Arapahoe  county,  and  an 
injunction  obtained,  restraining  Gwynn 
from  working  the  property,  and  also  en- 
joining tiie  First  National  Bank  from  pay- 
ing over  to  Gwynn  the  amount  of  money 
which  was  then  deposited,  for  the  purpose 
of  obtaining  possession  of  the  deed. 
Gwynn  appeared,  and  answered  the  com- 
plaint, setting  up  as  defenses  that,  by  the 
failure  of  the  Wilsons  to  pay  the  purchase 
price  in  accordance  with  the  terms  of  the 
contract,  they  had  forfeited  their  Interest 
in  the  property,  and  that  the  subsequent 
payment  to  the  bank  was  not  a  good  pay- 
ment, because  the  bank  was  enjoined  from 
paying  the  money  over  to  him.  This  suit 
was  settled  by  the  practical  surrender  to 
Gwynn  of  allthat  heclaimed.  Defendants 
insist  that  Bates  was  guilty  of  a  violation 
of  his  agreement  to  defend  the  title  to  the 
property,  and  protect  the  interest  of  the 
Wilsons,  because  the  compromise  was 
made  upon  the  unjust  terms  demanded  by 
Gwynn.  It  is  clear,  however,  from  the 
evidence,  that  the  Wilsons  settled  with  full 
knowledge  of  their  rights,  believing  that 
it  would  be  best  to  obtain  possession  of 
the  mine  upon  any  terms,  rather  than  en- 
ter into  protracted  litigation.  By  the  set- 
tlement, they  received  one-third  of  the  net 
proceeds  which  Gwynn  realized  from  the 
mines;  it  being  conceded  that  the  one- 
third  belonged  to  thcra,  as  owners  of  the 
Moynahan  interest.  This  amounted  to 
about  $3,500.  After  this  settlement,  the 
parties  acquired  undisputed  possession  of 
the  property,  and  immediately  began  the 
prosecution  of  the  enterprise  under  their 
contract.  Bates  began  to  take  the  neces- 
sary steps  to  obtain  patents  f<)r  the  proi)- 
erty.  He  also  continued  the  prosecution 
of  the  suit  in  equity  brought  to  forecloBe 
the  McBride  trust-deed.  Prior  to  April  1, 
1885,  after  some  discussion,  the  parties 
agreed  to  organize  a  body  corporate  tor 
the  purpose  of  conducting  their  common 
business.  On  or  about  April  7, 1885,  a  cer- 
tificate of  incorporation  was  prepared  by 
Bates,  which  was  executed  by  him  and  by 
the  Wilsons  upon  that  day.  On  uccount 
of  the  importance  of  this  instrument   in 


Digitized  by 


Google 


Colo.) 


BATES  P.  WILSON. 


101 


evidence,  and  the  effect  which  it  is  claimed 
to  have  upon  the  rights  of  the  parties,  the 
material  partB  of  the  certiflca  te  are  here 
stated  in  full :  "First.  The  corporate  name 
uf  said  company  is  the  Woodmass  of  Alston 
Mining  Company.  Second.  The  object  of 
such  corporation  Is  the  working,  operat- 
ing, buying,  and  selling  ore,  and  leasing 
mines  of  gold  and  silver,  in  Park  and  other 
counties,  in  Colorado;  buying,  selling, 
and  smelting  ore  in  all  parts  of  Colorado ; 
and  doing  a  general  mining  business  in 
said  state.  Third.  The  capital  stock  is 
$Ji00.0O0,  divided  into  50,000  shares,  of  flO 
for  each  share,  divided  half  and  half  be- 
tween the  parties.  Fourth.  Theconipany 
shall  exist  for  SO  yeara.  Fifth.  That  the 
affairs  and  nianaiiement  of  said  corpora- 
tion are  to  be  under  the  control  of  Alfred 
H.  Wilson,  president,  financial  agent,  and 
treasurer;  Randall  VV.  Wilson,  vice-presi- 
dent ;  and  George  C.  Bates,  attorney,  sec- 
retary, and  accountant, — who  are  selected 
to  actaHsucli  officers  tomanage  the  affairs 
and  concerns  of  such  con'oration  until 
May  1.  1886.  Sixth.  The  operations  of 
said  corporation  to  be  carried  ou  in  Park 
county.  The  principal  place  and  business 
ofUce  is  located  at  Alma,  with  a  branch 
office  in  Denver.  Seventh.  The  president, 
vice-president,  and  attorney  have  power 
to  make  by-laws  as  they  deem  proper,  and 
no  stock  shall  be  iRSue<l  or  delivered  ex- 
cept by  their  joint  action  in  writing." 
Tlus  certificate  was  duly  executed,  ac- 
knowledged, and  filed  in  the  oftice  of  the 
secretary  of  state,  and  a  copy  thereof  in 
the  office  of  the  clerk  and  recorder  of  Park 
connty.  Upon  the  following  day,  a  deed 
was  made  and  executed  by  the  Wilsons, 
conveying  to  the  body  cori>orate  the  en- 
tire property  acquired  from  Gwynn  and 
Moynahan.  The  consideration  expressed 
in  the  deed  is  $500,000,  This  sum  repre- 
'sents  the  entire  capital  stock  of  the  com- 
pany, ilhis  deed  wae  duly  recorded.  At 
the  time  the  deed  was  made  the  corpora- 
tion had  not  been  organized. 

After  filing  the  certificate,  and  until  the 
bringing  of  this  suit,  the  business  of  these 
parties  seems  to  have  been  conducted  In 
the  name  of  this  corpora  tion,  to- wit.  the 
W'oodmass  of  Alston  Mining  Company. 
Bates  s]ient  a  considerable  portion  of  bis 
time  at  Alma,  in  the  business  of  the  com- 
pany. He  continued  to  take  the  steps 
deemed  to  be  necessary  by  him  tu  obtain 
patents  for  the  property.  It  appears,  ho  w- 
ever,  that  at  about  this  time  the  parties 
decided  not  to  apply  for  patents  until  aft- 
er the  sale  under  the  trust-deed.  The 
mines  were  worked  with  varying  success. 
Mary  Barker  Bates  was  recognized  by 
the  Wilsons  as  a  party  in  interest.  Bates 
appears  to  have  taken  several  hundred 
dollars  with  theconsentof  tbedefeodants. 
In  May,  1885,  Bates  obtained  a  decree  of 
foreclosure  of  the  McBride  trust-deed.  By 
this  decree  it  was  adjudged  that  there  was 
due  to  McBride  the  sum  of  f  1,910,  and  it 
was  further  adjudged  that,  if  the  defend- 
ant the  Great  West  Mining  Company 
should  fail  to  pay  this  sum  and  costs  of 
suit  within  30  days  from  the  date  of  de- 
cree, then  the  property  should  be  sold. 
Under  this  decree  the  property  was  adver- 
tised to  be  sold  at  Alma  upon  thel5thday 


of  August,  1885.  William  M.  Bums.sberifl 
of  that  county,  was  appointed  a  special 
master  In  chancery  to  make  the  sale. 
The  defendant  Alfred  H.  Wilson  and 
George  C.  Bates  attended  the  sale.  Prior 
to  that  time,  no  serious  controversy  ap- 
pears to  have  arisen  between  the  parties. 
It  had  been  claimed  by  defendants  that 
they  bad  been  misled  in  executing  thearti- 
cles  of  incorporation,  with  the  clausu 
therein  declaring  that  the  stock  should  be 
"  divided  half  and  half  between  the  par- 
ties. "  They  contend  that  Bates  was  to 
receive  but  one-third  of  the  capital  stock, 
and  that  his  right  to  any  interest  therein 
was  entirely  dependent  upon  bis  perform- 
ance of  the  contract  entered  Into  at  the 
time  the  original  purchase  was  made.  It 
appears,  however,  that  this  controversy 
did  not  seriously  interfere  with  the  rela- 
tions of  the  parties,  and  that  they  con- 
tinued their  operations  together, the  same 
after  as  before  the  misunderstanding 
arose.  Upon  the  day  of  the  sale  Bates 
did  not  have  the  money  to  pay  the  8  mount 
of  the  decree.  He  therefore  proposed  to 
Wilson  to  bid  for  the  property  the  amount 
found  due  by  the  court,  in  the  name  of  his 
client  Duncan  McBride.  His  purposeseems 
to  have  been  to  bid  in  the  property,  and 
afterwards  secure  the  certificate  of  pur- 
chase from  McBride,  befor?  the  time  to 
redeem  bad  expired,  for  the  benefit  of  the 
company.  He  claimed  that,  under  his  ar- 
rangement with  McBride,  he  could  control 
the  certificate.  Wilson  objected  to  this 
course.  He  proposed  to  buy  the  property 
individually.  Bates  w^onld  not  consent. 
Finally  it  was  agreed  that  Wilson  should 
bid  as  president  of  theWoodmass  of  Alston 
Mining  Coropcuiy,  and  buy  the  property 
for  the  company.  Before  the  sale  took 
place  it  had  been  arranged  between  Wll- 
sonand  tbespecial  master  that  the  money 
should  be  paid  to  him  some  days  thereaft- 
er. The  sale  was  made  and  the  property 
was  sold  to  the  corporation  for  thesuni  of 
$2,300.  .After  the  sale,  Wilson  demanded 
that  Bates  should  provide  the  money  to 
pay  for  the  property,  as  he  had  agreed  to 
do  under  the  contract.  This  he  would  not 
or  could  not  do.  Wilson  refused  after- 
wards to  pay  his  bid.  In  his  testimony 
he  states,  as  a  reason  for  his  refusal,  that 
he  had  become  satisfied  that  the  truut- 
deed  had  been  paid;  thatnothing  wasdue 
thereon;  and  that  he  desired  an  oppor- 
tunity to  investigate.  After  this  attempt- 
ed sale,  the  parties  continued  the  business 
of  working  the  mines  as  before.  A  resale 
was  ordered,  which  was  advertised  to 
take  place  upon  October  ]6th.  Bates  and 
defendant  Alfred  H.  Wilson,  accompanied 
by  counsel,  attended  the  second  sale. 
Bates  again  proposed  to  bid  off  the  prop- 
erty for  the  amount  of  the  decree.  In  the 
name  of  his  client  McBride.  To  this  Wil- 
son strenuously  objected,  and  a  serluus 
controversy  arose  between  the  parties. 
They  were  not  able  to  agree  as  to  the 
manner  of  conducting  the  sale.  When  the 
property  was  offered  by  the  special  master, 
Wilson  bid  for  the  property  the  sum  of  f  2,- 
600.  He  then  demanded  that  the  master 
should  immediatel.v  deliver  to  him  a  cer- 
tificate of  sale.  The  master  declined  to 
do  this  until  the  money  had  been  paid  to 
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him,  asBlgaiog,  as  a  reason,  that  Wilson 
had  failed  to  complete  his  bid  and  pay  the 
money  at  the  first  sale.  As  a  result  of  thU 
controversy,  "Wilson  was  permitted  to 
withdraw  his  bid,  and  made  a  second  bid, 
which  was  also  withdrawn,  because  the 
master  again  refused  to  deliver  the  certifi- 
cate until  he  had  received  the  money.  The 
property  was  again  oHered  for  sale,  and 
was  bid  ofl  by  Wilson  individually,  and 
the  money  paid  over.  Bates  violently  ob- 
jected to  this  course,  and  threatened  to 
have  the  sale  set  aside,  but  upon  what 
grounds  it  does  not  appear.  Wilson  was 
permitted  to  withdraw  his  money,  and  the 

Sroperty  was  thereupon  again  offered, 
iates  bid  the  amount  of  the  decree  in  the 
name  of  McBrlde,  and  received  the  certifi- 
cate of  sale.  This  certificate  was  forward- 
ed by  Bates  to  his  client.  Whether  any 
arrangement  was  made  by  him  to  pay  to 
McBride  the  amount  due  him,  and  take 
the  certificate  before  the  time  for  redemp- 
tion should  expire,  does  not  clearly  ap- 
pear. Prior  to  the  sale,  a  serious  contro- 
versy had  arisen  between  the  parties.  The 
defendants  first  insisted  that  the  complain- 
ant Mary  Barker  Bates  had  no  interest  in 
the  property,  either  a^s  a  s  tockh  older  or  oth- 
erwise. They  also  claimed  that  Bates  was 
without  a  present  interest  In  the  property, 
for  the  reason  that  bis  interest  was  con- 
ditional, and  could  not  vest  until  be  had 
performed  his  contract,  obtained  patents 
for  theproperty,and  provided  for  the  pay- 
ment of  the  McBride  trust-deed.  It  ap- 
pears that,  at  or  about  the  time  of  the 
sale,  the  defendants  had  refused  to  permit 
Bates,  or  any  one  representing  him,  to 
enter  upon  the  premises.  Thereupon,  and 
on  the  17th  of  October,  1885,  this  suit  was 
begun. 

The  action  was  originally  brought  by 
the  complainants,  as  the  owners  of  one- 
half  of  the  capital  stock  of  the  company. 
Their  claim  to  relief  was  entirely  predicat- 
ed upon  their  relations  to  the  corporation 
as  stockholders.  They  alleged  tlint  they 
were  the  owners  of  one-half  of  the  capital 
stock ;  that  the  defendants  denied  their  in- 
terest, and  interfered  with  the  exercise  of 
their  rights.  They  prayed  for  an  injunc- 
tion, for  the  appointment  of  a  receiver, 
and  for  other  relief.  A  writ  of  injunction 
was  Issued  at  the  time  the  bill  was  filed, 
and  afterwards,  upon  motion,  Nathan 
S.  Hurd  was  appointed  receiver  of  the 
property.  To  the  complaint  a  demurrer 
wasflrst  interposed,  which  was  overruled, 
and,  after  the  appointment  of  a  receiver, 
the  defendants  answered.  By  their  an- 
swer, most,  if  not  all,  of  the  material  alle- 
gations of  the  complaint  were  put  In  is- 
sue. As  affirmative  matter,  it  was  averred 
that  a  contract  had  been  entered  into  be- 
tween the  defendants  and  Bates  substan- 
tially the  same  in  its  terms  as  the  con- 
tract already  recited,  except  that  the  in- 
terest which  Bates  was  to  acquire  was  an 
undivided  one-third  Interest,  and  the  fur- 
ther important  exception  that  the  per- 
formance of  all  of  his  covenants  and  agree- 
ments was  a  condition  precedent  to  his 
obtaining  any  Interest  whatever  in  the 
property.  There  are  many  allegations 
which  charge  Bates  with  misrepresenta- 
tion, misconduct,  fraud,  and  bad  faith. 


As  these  allegations  are  not  sustained  by 
the  evidence,  they  ai*enot  deemed  material. 
All  the  material  allegations  of  the  answer 
were  put  In  issue  by  the  replication.  The 
trial  was  had  upon  all  the  issues  presents 
ed  by  the  pleadings.  A  very  large  part  of 
the  testimony  was  taken  prior  to  the  Hth 
of  February,  1886,  upon  which  day  George 
C.  Bates  died. 

Mai-ch  23d,  by  leave  of  court,  an  amend- 
ed complaint  was  filed  by  Mary  Barker 
Bates,  as  surviving  plaintiff,  in  her  own 
right,  and  as  widow  and  only  heir  at  law 
and  executrix  to  the  last  will  and  testa- 
ment of  George  C.  Bates,  deceased.  In 
this  complaint  the  contract  alleged  to 
have  been  entered  into  by  George  C.  Bates 
in  his  life-time  is  set  forth  In  detail.  It  is 
also  alleged  that,  pursuant  to  said  con- 
tract, the  plaintiff  had  caused  to  be  pre- 
pared an  application  for  patents  upon  the 
property,  and  presented  the  same  to  Al- 
fred H.  Wilson,  as  president  of  the  corpo- 
ration, with  the  request  that  he  duly  sign 
the  same,  but  he  refused  so  to  do.  It  is 
further  alleged  that  the  plaintiff  was  ready 
and  able  to  carry  out  all  the  terms  of  the 
agreement,  and  ready  and  williug  to  pay 
the  amount  due  McBride,  and  to  obtain 
the  certificate  of  sale  for  the  use  of  the 
company ;  that  the  costs  of  the  foreclosure 
and  sale,  amounting  to  fl90,  had  been 
duly  paid.  June  14, 1886,  a  supplemental 
complaint  was  filed  by  leave  of  court,  in 
which  It  is  alleged,  in  substance,  thatsince 
the  filing  of  the  amended  complaint  the 
plaintiff  had  purchased  theMcBridecertlH- 
cate  of  sale  for  the  benefit  of  the  defend- 
ant corporation.  To  this  supplemental 
complaint  the  defendants  answered  that 
the  said  certificate  had  not  been  acquired 
by  the  said  plaintiff, but  by  Lewis  0.  Rock- 
well, her  attorney,  for  the  purpose  of  har- 
assing and  oppressing  the  defendants,  etc. 

Dpon  the  trial  of  these  several  issues,  it 
appeared  that  tlic  plaintiff  Mary  Barker 
Bates  had,  through  her  attorney,  Mr. 
Bock  well,  entered  into  negotiations  with 
McBride,  some  time  prior  to  April  14, 188(;, 
the  day  upon  which  the  right  to  redeem 
would  expire,  and  that  such  certificate  was 
actually  receive<l  by  Rockwell  on  the 
morning  of  April  14,  1886;  that  he  then 
went  directly  to  the  residence  of  Alfred  H. 
Wilson,  to  inform  him  that  he  had  received 
the  certificate;  that  Wilson  was  not  at 
home,  having  left  the  city  the  night  before 
to  go  to  Park  county,  for  the  purpose  of 
finding  Mr.  Burns  and  redeeming  the  prop- 
erty from  sale ;  that  Wilson  did  pay  to 
Burns  the  amount  of  thedecrce,  judgment, 
and  costs;  and  that  the  master  thereafter 
paid  the  same  into  court.  Before  the  con- 
clusion of  the  trial,  the  certificate  was  pre- 
sented to  and  filed  with  the  court,  as  evi- 
dence of  the  i)erformance  of  the  original 
contract  between  tlie  parties.  At  the  time 
the  decree  was  rendered,  the  situation  of 
the  parties  seems  to  have  been  about  aa 
follows:  Mrs.  Bates  had  caused  the  appli- 
cation for  patent  to  be  prepared  and  pre- 
sented to  the  defendants  to  be  signed  by 
them  as  officers  of  the  corporation,  but 
they  declined  to  sign  the  application.  The 
certificate  of  purchase  had  been  obtained 
from  McBride,  the  amount  due  him  having 
been  paid.  Thecertiflcate  was  tendered  to 
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the  eoart  fox  the  benefit  of  the  parties  in 
interest.  The  property,  from  the  time  the 
suit  was  begun  until  the  decree  was  ren- 
dered, had  been  in  thepoHBeHsiouof  andop- 
erated  by  the  receiver.  It  appears  that 
the  net  proceeds  of  the  property  during  the 
receivership  amounted  to  about  the  sum 
of  $19,400.  By  the  terms  of  the  decree,  the 
bill  of  complaint  was  dismissed,  the  re- 
ceiver was  dii"ected  to  pay  over  to  Alfred 
H.Wilson  and  Randall  W.  Wilson  the  sum 
of  f  16.000,  and  to  apply  the  balance  to  the 
payment  of  the  costs  and  expense  of  the 
recelTersbip.  From  this  decree  this  appeal 
was  talcen. 

In  the  application  of  equitableprlnciples 
to  the  facts  stated,  it  is  necessary,  first,  to 
determine  the  nature  of  the  contract  en- 
tered into  by  George  C.  Bates  and  Alfred 
H.  Wilson  and  Randall  W.  Wilson,  and  the 
relations  and  rights  of  the  parties  under 
that  contract.  The  evidence  tends  irre- 
sistibly to  establish  the  fact  that  the  ter'ua 
of  the  contract  were  settled  and  agreed  upon 
before  or  at  the  time  the  negotiations  with 
Gwynn  and  Moynahan  lor  the  purchase 
of  the  property  began.  The  conditions 
upon  which  the  parties  were  to  join  in  the 
enterprise  were  clearly  and  well  defined. 
The  mutual  promises  which  sustained  and 
supported  the  agreement  were  clearly  an- 
deiHtood.  The  negotiations  for  the  par- 
chase  were  to  be  carried  on  by  Bates.  He 
nndertoolc  to  acquire  the  title,  vested  in 
Gwynn  and  Moynahan  together  with 
Gynn's  right  to  purchase  the  trust-deed, 
upon  the  best  terras  that  coald  be  secured. 
The  Wilsons  did  not  agree  to  purchase  the 
property  upon  any  terms,  but  upon  terms 
wliich  might  be  satisfactory  to  them.  If 
Bates  secured  favorable  propositions  from 
(frwynn  and  Moynahan,  then  the  Wilsons, 
if  necessary,  were  to  advance  money  suffi- 
cient to  pay  the  entire  purchase  price  of 
the  property.  Having  secured  the  title  of 
Gwynn  and  Moynahan,  It  was  the  duty  of 
Bates,  at  his  own  expense,  to  perfect  that 
title  by  foreclosure  and  sale  under  the  Mc- 
Brlde  trust-deed,  and  also  to  obtain  letters 
patent  from  the  United  States.  When  the 
property  had  been  secured,  the  title  was 
to  be  held  by  Alfred  H.  Wilson  and  Ran- 
dall W.  Wilson  for  the  benefit  and  mutual 
Interest  of  all  concerned.  The  relation 
which  resulted  was  in  the  nature  of  a  min- 
ing partnership.  That  it  was  so  under- 
stood by  the  parties  is  clear  from  the  evi- 
dence of  all  three,  as  to  the  reasons  which 
induced  them  to  form  a  corporation,  to 
the  effect  that  they  sought  to  avoid  liabil- 
it.v  as  partners. 

The  contract  being  a  yalid  one,  and  sus- 
tained by  sufficient  consideration,  and 
having  been  entered  into  prior  to  the  pur- 
chase, it  necessarily  follows  that,  when 
Gwynn  and  Moynahan  conveyed  their 
title  to  A.  H.  and  R.  W.  Wilson,  the  prop- 
erty was  acquired,  charged  with  a  trust 
of  which  the  three  parties  to  the  precedent 
agreement  were  beneficiaries.  The  subject 
of  the  trust  was  the  property  in  contro- 
versy. The  terms  of  the  trust  were  settled 
by  the  contract.  The  rights  of  the  bene- 
ficiaries, to  participate  in  the  proceeds  of 
the  mines,  were  dependent  upon  the  per- 
formance of  their  several  undertakings.  Be- 
fore Bates  could  participate  in  the  pro- 


ceeds of  the  property,  the  defendants  were 
entitled  to  receive  the  entire  amount  of 
money  which  they  had  advanced  to  pay 
the  purchase  price.  When  that  sum  had 
been  realized  by  them.  Bates  was  entitled 
to  be  reimbursed  for  the  expenditure  made 
by  him  in  and  about  obtaining  the  pat- 
ents and  the  satisfaction  of  the  trust-deed. 
The  performance  of  these  undertakings, 
however,  were  none  of  them  to  be  condi- 
tions precedent  to  the  acquisition  of  an 
interest  in  the  enterprise.  If,  by  the  oper- 
ation of  the  mines,  a  sufficient  amount 
was  realized  to  pay  the  amount  advanced 
by  the  Wilsons,  as  cash  payments,  and 
the  balance  of  the  purchase  price  as  it  be- 
came due,  they  were  clearly  entitled  to 
make  that  application.  If,  after  the  pay- 
ment of  those  sums,  there  remained  suffi- 
cient of  the  net  proceeds  to  pay  the  expense 
of  obtaining  patents  and  the  payment  of 
the  McBrlde  trust-deed,  then  Bates  became 
entitled  to  such  proceeds.  The  interests 
of  the  parties,  after  the  terms  of  the  con- 
tract had  been  settled  and  agreed  upon, 
and  the  property  acquired  pursuant  there- 
to, were  present,  and  not  contingent,  in- 
terests. The  parties  all  became  beneficia- 
ries by  virtue  of  the  contract,  as  soon  as 
tlie  legal  title  was  acquired.  That  this 
was  the  legal  effect  of  thecontract  is  man- 
ifest. That  it  was  so  understood  by  the 
parties  is  affirmed  and  emphasized  by 
nearly  every  written  communication  which 
passed  between  them  until  the  contro- 
versy arose  which  preceded  this  litiga- 
tion. Performance  of  the  several  cove- 
nants and  agreements  made  by  them  was 
not  a  condition  precedent,  but  a  condition 
subsequent,  to  the  acquisition  of  an  inter- 
est in  the  enterprise.  It  was  a  condition 
which  did  not  affect  the  legal  title  of  the 
parties,  but  their  right  to  enjoy  the  equi- 
table interest  and  benefits  of  the  estate  cre- 
ated by  the  contract.  The  agreement  was 
not  in  the  nature  of  a  contract  by  the  Wil- 
sons to  sell  and  convey  to  Bates  an  interest 
In  the  property.  Bates  acquired  the  Interest 
as  soon  as  the  property  was  purchfused  pur- 
suant to  the  contract.  This  suit  is  not  in 
tlie  nature  ofasuitforspecific performance. 
On  the  contrary,  It  is  a  suit  brought  to 
restrain  defendants  from  Interfering  with 
complainants  in  the  enjoyment  of  the  bene- 
ficial estate,  the  right  to  which  sprang  in- 
to being  as  soon  as  the  property  was  ac- 
quired. If  Bates  was  guilty  of  inequitable 
conduct,  it  the  complainants  failed  to 
discharge  the  obligations  imposed  by  the 
contract,  the  interest  was  not  thereby  for- 
feited. The  defendants  could  not  arbi- 
trarily terminate  thetrust.  This  could  be 
done  only  by  suit.  Involving  an  account- 
ing and  the  settlement  and  adjustment  of 
the  rights  of  the  parties  as  beneficiaries, 
as  defined  by  the  terms  of  the  contract  it- 
self. If  it  appeared  that  a  reasonable 
time  had  elapsed,  and  that  Bates  had 
failed  to  perform  his  contract,  or  that  he 
had  been  guilty  of  conduct  so  fraudulent 
or  inequitable  as  to  warrant  a  forfeiture 
of  his  interest,  then,  by  decree,  the  trust 
could  be  terminated,  and,  but  for  the  con- 
veyance to  the  corporation,  the  effect  of 
which  will  be  discussed  hereafter,  the  de- 
fendant declared  to  be  vested,  not  only 
with  the  legal  title, but  with  the  beneficial 
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estate  as  well.  It  Is  clear  that  the  parties 
proceeded,  under  the  contract,  Irom  De- 
cember to  April,  with  a  clear  anderstand- 
ing  of  their  mutual  rights  and  duties. 

The  next  question  presented  is  the  effect 
npon  the  rights  of  the  parties,  resulting 
from  the  attempt  to  organize  a  corpora- 
tion. If  a  body  corporate  was  In  fact  cre- 
ated, and  If  by  the  conveyance  of  the  legal 
title  to  that  body,  which  was  made  by 
the  Wilsons,  the  corporation  actually  ac- 
quirec  the  property,  the  effect  of  that 
transaction  would  be  clear  and  unmistak- 
able. The  corporati(jn  would  then  have 
become  trustee  in  place  of  A.  H.  and  R.  W. 
Wilson.  Such  is  always  the  relation  be- 
tween a  body  corporate  and  Its  stock- 
holders. The  interest  of  the  parties  In  the 
capital  stock  of  the  company  should  then 
have  been  taken  and  considered  as  a  sub- 
stitute for  their  interest  in  the  body  of  the 
property  itself.  Instead  of  beneficiaries 
under  a  trust,  their  legal  status  became 
that  of  stockholders  of  a  corporation. 

First,  then,  was  a  body  corporate  In  fact 
created?  This  may  well  be  doubted.  It 
Is  unnecessary  to  define  or  discuss  the  nat- 
ure of  a  corporation  In  this  connection. 
In  this  state,  corporations  are  organized 
under  the  general  laws,  and  are  therefore 
creatures  of  statute,  and  can  be  brought 
Into  existence  only  by  substautiul  compli- 
ance with  statutory  provisions.  The  stat- 
ute Is  in  the  nature  of  a  general  grant  of 
the  right  to  exercise  corporate  franchises 
to  such  i)ersons  as  may  comply  with  Its 
terms.  The  certificate  of  Incorporation 
constitutes  the  evidence  of  the  acceptance 
of  the  terms  and  conditions  contained  in 
the  statute.  After  it  has  been  duly  filed, 
it  is  the  only  evidence  of  the  existence  of  a 
corporation  de  Jure.  The  requisites  of 
the  certificate  are  clearly  stated  in  the  sec- 
ond section  of  the  statute.  Geu.  St.  1S83, 
$238. 

If  any  one  of  these  statutory  require- 
ments is  omitted,  such  omission  is  a  fatal 
defect,  and  confers  no  de  Jure  right  to  ex- 
ercise corporate  franchises.  Tested  by 
this  provision  of  the  statute,  the  certificate 
In  question  is  clearly  insufliclent.  Disre- 
garding the  omissions,  which  may  be  con- 
sidered as  mere  irregularities,  upon  exam- 
ination it  will  be  found  that  one  of  the  es- 
sential requisites  of  corporate  existence 
does  not  appear.  It  contains  no  provis- 
ion for  directors,  trustees,  or  any  govern- 
ing body.  By  its  fifth  provision,  the  con- 
trol and  management  of  Its  affairs  are 
vested  In  Alfred  H.  Wilson,  president, 
Randall  W.  Wilson,  vice-president,  and 
George  C.Bates,  attorney,  etc.  These  offi- 
cers can  in  no  sense  be  regarded  as  aboard 
of  directors.  In  all  regularly  constituted 
corporations,  they  are  elected  by  and  are 
executive  officers  of  the  board  of  directors 
or  trustees.  The  corporation  consists  of 
its  shareholders.  The  control  of  its  affairs 
is  vested  In  a  board  of  directors.  The 
shareholders  elect  this  board,  except  for 
the  first  year.  The  number  of  directors 
and  their  names  for  the  first  year  must  be 
inserted  in  the  certificate.  The  body  cor- 
porate can  be  regularly  organized  only  by 
and  through  its  directors  or  trustees.  It 
is  their  duty  to  select  the  officers,  who  in 
this  instance  are  named  in  the  certifi^'ate. 


This  corporation  was  not  regularly  or- 
ganized. The  legal  right,  therefore,  to  ex- 
ercise franchises  as  a  corporation  dejure, 
was  not  secured.  If  the  defendants  were  in 
a  position  to  question  the  validity  of  the 
certificate  in  question,  or  to  challenge  the 
right  of  the  corporation  to  exercise  cor- 
porate franchises,  or  its  capacity  to  take 
title  to  property,  they  might  successfully 
do  so.  Mining  Co.  v.  Herkimer,  46  Ind. 
142;  Reed  v.Rallroad  Co., 50  Ind.  842;  Har- 
ris  V.  McGregor,  29  Cal.  124;  People  v.  Self- 
rldge,  52  Cal.  331;  State  v.  Central,  etc., 
Ass'n,  29  0hio  St.  899;  Abbott  ▼.  Refining 
Co., 4  Neb.  416;  Stowe  r.  Flagg,  72  III.  897; 
Bigelo  w  V.  Gregory,  73  111.  197 ;  Doyle  v.  Mi»- 
ner,  42  Mich.  332,  3  N.  W.  Rep.  968. 

But  can  the  defendants  be  permitted  to 
raise  this  question?  They  participated  in 
the  organization  of  this  company.  They 
conveyed  the  property  in  controversy  to 
the  company.  For  many  months  they 
conducted  the  common  business,  in  the 
name  of  and  as  officers  of  the  company. 
Until  after  the  institution  of  this  suit, 
the.v  never  questioned  its  legal  existence. 
Are  they  not  estopped  from  denying  the 
existence  of  the  body  corporate  as  a  cor- 
poration defacto?  This  question  must  be 
answered  in  the  affirmative.  The  princi- 
ples which  must  control  in  the  determina- 
tion of  thlsquestion  have  already  been  set- 
tled by  this  court  In  Duggan  v.  Invest- 
ment Co.,  11  Colo.  113, 17  Pac.  Rep.  105. 
The  following  authorities  also  lay  down 
a  like  doctrine:  Baker  v.  Neff,  73  lod.  68; 
Close  V.  Glenwood  Cemetery,  107  U.  S.  466, 
2  Sup.  Ct.  Rep.  267:  Hasenritter  v.  Klrch- 
hoffer,  79  Mo.  239;  Tayl.  Corp.  §  145  et  seq. 

The  rule  and  the  reason  for  it  cannot  be 
better  stated  than  In  the  language  of 
CooLEY,  J.,ln  Swartwoat  v.  Railroad  Co., 
24  Mich.  389:  "It  will  be  seen  that  the  as- 
sociates, under  a  statute  which  authorized 
them  to  incorporate  themselves,  had  taken 
steps  for  that  purpose,  had  assumed  that 
the  purpose  was  accomplished,  and  had. 
for  some  time  exercised  corporate  powers. 
The  defendant  was  one  of  their  number. 
He  had  acted  with  the  rest  in  laying  claim 
to  corporate  authority,  and  he  had  made 
payments  on  the  assumption  that  the 
claim  was  well  based.  •  •  •  The  orig- 
inal associates,  together  with  those  with 
whom  they  became  united  by  the  consol- 
idation, were  unquestionably  a  corpora- 
tion de  facto,  whether  they  were  such  de 
Jureor  not;  and, as  a  corporation  in  view 
of  the  facts  in  proof.  It  Is  reasonable  to 
presume  they  had  contracted  debts  and  in- 
curred obligations.  *  •  •  Wher  there 
is  thus  a  corporation  de  facto,  with  no 
want  of  legislative  power  to  11»  due  and 
legal  existence;  where  it  is  proceeding  in 
performance  of  corporate  functions,  and 
the  public  are  dealing  with  It  on  the  sup- 
position that  it  is  what  it  professes  to  be, 
and  the  questions  suggested  are  only 
whetlier  there  has  been  exact  regularity 
and  strict  compliance  with  the  provisions 
of  the  law  relating  to  incorporation,— it 
Is  plainly  a  dictate  alike  of  justice  and  of 
public  policy  that,  in  controversies  be- 
tween the  de  fkcto  corporation  and  those 
who  have  entered  into  contract  relations 
with  it  as  corporators  or  otherwise,  such 
question   should   not  be   suffered   to    be 
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raised."  The  principles  estabHslied  by 
these  authorities  are  clearly  applicable  to 
th?B  case.  It  necessarily  follows  that  the 
delendants  cannot  now  question  the  cor- 
porate capacity  of  the  Woodmaas  of  Al- 
ston Mining  Company  to  take  title  to  the 
property  In  controversy,  or  that  the  title 
to  the  property  is  actually  vested  In  that 
conipany  by  the  deed  executed  by  them. 

This  ae  facto  corporation,  therefore,  be- 
came, and  is  now,  the  representative  of  nil 
the  parties.  Instead  of  being  beneficiaries, 
with  an  interest  in  the  property,  the  par- 
ties have  become  stockholders  in  the  cor- 
poration, and  as  stockholders  their  rlRhts 
are  to  be  determined.  The  effect  of  the 
declaration  of  tlie  rights  of  the  parties  In 
the  capital  stock  contained  in  the  certifi- 
cate as  a  contract  need  not  be  determined. 
The  fact  that  It  appears  In  an  instrument, 
executed  before  the  body  corporate  was 
created,  is  not  material.  The  arrange- 
ment was  participated  in  by  the  entire 
constituency  of  the  company.  This  being 
so,  it  Is  obligatory  upon  all  parties  in  in- 
terest, and,  having  been  acted  upon  by  all 
the  members  which  constituted  the  cor- 
poration, no  one  of  them  can  be  heard  to 
deny  that  it  is  binding  upon  the  corpora- 
tion itself.  The  effect  of  this  declaration, 
as  an  item  of  evidence,  is  not  so  clear. 
The  language  used  by  the  parties  is  as  fol- 
lows :  **  The  ca  t>ltal  stock  is  $300,000,  divid- 
ed into  60.000  shares,  of  $10  for  each  share, 
divided  half  and  half  between  the  parties. " 
There  were  three  parties,  and  the  expres- 
sion, "divided  half  and  half  between  the 
parties,"  standing  aloue  and  unexplained, 
is  withoutsignificance,  unlesHConstrued  to 
mean  "equally  between  the  parties." 
Bates  claimed  to  be  entitled  to  one-half  the 
capital  stock.  On  the  other  hand,  the 
Wilsons  Insist  that  his  Interest  was  to  be 
but  one-third.  In  the  lightof  the  evidence 
and  all  the  circumstances  of  the  ease,  an 
equal  division  seems  }ust  and  equitable, 
and  upon  this  basis  the  rights  of  the  par- 
ties will  be  finally  determined.  For  the 
reasons  which  have  been  stated,  the  par- 
ties must  be  permitted  to  work  out  their 
equities  in  the  property  in  controversy 
through  the  form  and  by  the  means  of  the 
corporate  organization. 

This  fact,  however,  is  by  no  means  con- 
clusive upon  the  issues  in  this  case.  These 
remain  practically  the  same.  The  entire 
bod.v  of  the  capital  stock  is  substituted  in 
place  of  the  property.  If,  as  has  been 
stated,  at  the  time  this  suit  was  institut- 
ed. Bates  had  been  guilty  of  Inequitable  or 
fraudulent  misconduct;  if  a  reasonable 
time  had  elapsed,  and  cuuiplainants  bad 
failed  to  discharge  the  contract  obligations 
Imposed  upon  them ;  If,  by  reason  of  their 
omiKslun  to  institute  the  necessary  pro- 
ceedings to  perfect  the  title  to  the  proper- 
ty, I)y  securing  patents,  or  through  the 
purchase  under  the  IklcBride  trust-deed, 
the  defendants  have  sustained  injury  which 
cannot  be  compensated,— then,  notwith- 
standing the  organization  of  a  corpora- 
tion, the  declarations  as  to  the  division  of 
the  capital  stock,  the  subsequent  convey- 
ance of  the  property  to  the  corporation, 
and  the  conduct  of  the  parties  under  the 
corporate  organization,  it  was-  still  com- 
petent for  the  court  to  find  that  the  equi- 


ties were  with  the  defendants,  and  not 
with  the  plaintiffs.  No  extended  discus- 
sion of  these  p  upositions  is  necessary. 
The  facts  must  Oeconsidered  in  connection 
with  the  construction  which  has  been  giv- 
en to  the  original  contract  between  the 
parties.  It  is  not  the  duty  of  the  court 
below  to  determine  the  right  of  complain- 
ant to  ac(iulre  an  Interest  in  the  property, 
but  her  right  to  enjoy  the  benefits  of  an  In- 
terest already  vested.  Time  was  not  of 
the  essence  of  the  contract.  Performance 
was  not,  had  not  been  made,  a  condition 
precedent  by  the  parties.  A  decree,  there- 
fore, which,  in  effect,  forfeited  the  estate 
and  the  beneficial  interest  of  complainant, 
was  inequitable,  unless  unavoidable.  If, 
inequity  and  good  conscience,  a  decree 
could  have  been  rendered  defining  the 
rights  of  the  parties,  and  providing  for 
their  enforcement  through  the  corporate 
organization;  if,  by  an  accounting,  the 
interests  of  all  could  have  been  fairly  set- 
tled without  prejudice  to  the  rights  of  any, 
or  violation  of  the  original  contract, — thea 
this  course  should  have  been  adopted. 
That  such  a  decree  should  bdve  been  ren- 
dered will  be  clear,  upon  a  brief  considera- 
tion of  the  facts. 

Bates  did  not  make  application  for  let- 
ters patent,  as  he  had  agreed  to  do.  It 
appears,  however,  that,  by  an  arrange- 
ment between  the  parties, this  application 
was  postponed  until  after  the  sale  under 
the  decree  could  be  had.  It  further  ap- 
pears that,  before  the  close  of  the  trial, 
the  present  complainant,  having  taken  the 
necessary  steps,  as  must  be  presumed,  pre- 
sented the  application  to  the  defendants, 
as  officers  of  the  company,  with  the  re- 
quest that  the  same  be  executed  in  order 
that  she,  in  her  own  right  and  as  the  rep- 
resentative of  her  deceased  husband,  might 
institute  proceedings  to  secure  patents  in 
compliance  with  the  contract.  The  con- 
tention of  defendants,  that  the  postpone- 
ment of  the  application  had  rehulted  inex- 
pensive litigation,  is  not  sustained  by  the 
evidence.  On  the  contrary,  it  appears, 
from  the  testimony  of  Alfred  H.  Wilson 
himself,  that  adverse  claims  were  expected 
at  the  time,  or  soon  after  the  property 
was  purchased.  Again,  at  the  first  sale 
under  the  decree  of  foreclosure,  the  prop- 
erty was  purchased  by  the  Wilsons,  as 
officers  of  the  corporation.  The  only  rea- 
son given  by  Alfred  H.  Wilson  for  his  fail- 
ure to  complete  the  purchase,  by  the  pay- 
ment of  the  money,  is  that  he  believed 
nothing  was  due  upon  the  trust-deed,  and 
he  wanted  time  to  Investigate.  It  is  true 
that  Bates  had  failed  to  provide  the 
money  to  bid  in  the  property  in  the  nmn- 
ner  insisted  upon  by  the  Wilsons.  He  had, 
however,  proposed  to  purchase  it  In  the 
name  of  bis  client,  undertaking  to  secure 
the  certificate  thereafter,  for  the  benefit  ot 
the  company.  How  this  was  to  be  done 
could  not  be  questioned  by  defendant. 
His  interest  to  secure  the  benefit  of  the 
foreclosure  was  equal  with  their  own.  A» 
officers  de  facto  of  the  corporation,  they 
had  the  right  to  redeem,  and  could  not 
have  been  prejudiced  by  the  course  pro- 
posed by  Bates,  until  the  equity  of  redemp- 
tion had  expire<l.  Notwithstanding  hia 
failure  to  provide  the  sum  required,  tbs 
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parties  continued  their  business  as  before. 

Again,  at  the  second  sale.  Bates  pro- 
posed to  pursue  the  same  course.  The 
right  to  purchase,  either  as  an  individual 
or  as  an  oflScer  of  the  company,  was 
clearly  open  to  Wilaon.  At  that  time  con- 
troversy had  arisen  between  the  parties, 
and  he  was  acting  under  the  advice  of 
counsel.  Notwithstanding  the  opportu- 
nity to  purchase,  he  permitted  Bates  to  bid 
In  the  property  in  the  name  of  his  client, 
and  to  talce  the  certificate  of  sale.  Subse- 
quently, and  before  the  trial  was  com- 
pleted, the  certificate  was  obtained  for  the 
benefit  of  the  company.  It  is  truethat  the 
Wilsons  redeemed  the  property  from  sale 
by  payment  of  the  amount  of  the  decree. 
This  was  done  by  them,  however,  with- 
out any  effort  on  their  part  to  ascertain 
whether  the  certificate  was  or  could  be  ob- 
tained for  the  benefit  of  the  parties  iu  in- 
terest. It  was  also  done  after  this  litiga- 
tion was  begun,  under  the  advice  of  coun- 
sel, acting  undoubtedly  upon  the  theory 
that  performance  of  the  original  contract 
by  complainant  was  a  condition  precedent 
to  acquiring  any  interest  in  the  property; 
that  the  corporate  organization  was 
fraudulent  and  illegal,  and  could  be  ig- 
nored ;  and  that  defendants  were  the  own- 
ers of  the  entire  property.  This  theory 
cannot  be  adopted  by  this  court.  The  evi- 
dence contained  in  the  record  is  very  vo- 
luminous, and  seems  to  extend  to  every  is- 
sue which  has  been  discussed,  or  which  is 
raised  by  the  pleadings.  There  has  been 
no  suggestion  in  behalf  of  either  party 
that  there  is  other  evidence  which  should 
Oe  submitted  before  the  case  is  finally  de- 
termined. The  form  of  the  decree  to  be 
entered  by  the  court  below  is  therefore 
outlined  to  some  extent  by  this  court. 

The  judgment  of  this  court  is  that  the 
decree  of  the  court  below  be  reversed,  and 
that  a  decree  be  entered  in  accordance 
with  the  views  hereinbefore  expi-essed. 
Such  decree  should  be  so  framed  as  to  re- 
strain defendants  from  interfering  with 
plaintiff,  in  the  exercise  of  her  right  as  a 
stockholder  of  the  defendant  corporation, 
or  from  preventing  her  from  making  appli- 
cation for  patents,  In  the  name  of  and 
through  the  corporate  organization,  and 
should  require  defendants,  as  officers  of 
that  company,  to  execute  all  papers  nec- 
essary in  that  behalf.  It  should  provide 
for  an  accounting  between  the  pflrtles, 
upon  which  accounting,  among  other  mat- 
ters, all  sums  expended  by  defendants  in 
the  purchase  of  the  property  should  be 
allowed,  including  the  amount  paid  to  re- 
deem from  the  sale  under  the  foreclosure 
decree;  also  all  sumsexpended  in  theoijer- 
ation  and  development  of  the  propertj'. 
The  amount  paid  by  complainant  to  se- 
cure the  certificate  of  sale  should  be  al- 
lowed to  her,  unless  already  returned. 
The  decree  should  also  provide  that,  after 
United  States  patents  have  been  obtained, 
all  sums  necessarily  expended  by  Bates  in 
bis  life-time  in  that  behalf  should  be  al- 
lowed to  complainant;  that  all  further 
sums  necessarily  expended  in  obtaining 
the  patents  be  charged  against  the  inter- 
est of  complainant;  and  that,  after  such 
accounting,  the  net  proceeds  of  the  prop- 
erty be  divided  between  the  par  ties  accord- 


ing to  their  respective  interests  in  the  cap- 
ital stock  of  the  defendant  corporation, — 
the  interest  of  complainant  being  one- 
third,  and  that  of  defendants,  two-thirds; 
the  trial  court  to  make  such  orders,  in  re- 
spect to  the  continuance  or  discharge  of 
any  receiver  in  the  action,  as  the  rights 
and  interests  of  tiie  several  parties  and 
equity  and  good  conscience  may  require 
In  the  premises. 

Richmond  and  Reed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  decree  is  re- 
versed, and  the  cause  remanded  for  the  en- 
try of  a  decree,  and  further  proceedings 
In  accordance  with  the  views  and  sugges- 
tions therein  expressed. 

Helm,  C.  J.,  not  sitting. 


People  v.  Harrold.    (No.  20,638.) 

{Supreme  Court  of  Calif omia.    June  14,  1890.) 

Ijjdictmest— Two  Offenses  — Fokqebt. 

1.  Pen.  Code  Cal.  $  115,  makes  It  felony  to  cause 
to  be  recorded  a  false  or  forged  iastrument  onlv 
when  the  instrument,  if  genuine,  might  be  record- 
ed under  some  law  of  the  state  or  the  United 
States.  There  Is  no  statute  authorizing  the  re- 
cording the  assignment  of  letters  patent.  Held, 
that  an  indictment  which  set  forth  the  recording 
of  a  forged  assignment  of  letters  patent,  and,  in 
addition,  a  charge  of  forgery,  was  not  bad  as  charg- 
ing two  offenses.  The  part  setting  forth  su^ 
recording  was  mere  surplusage. 

2.  An  Indictment  for  forgery  which  enumer- 
ates each  one  of  the  series  of  acts,  either  one  of 
which  constitutes  such  crime  under  Pen.  Code  CaL 
i  470,  charges  but  one  offense,  since  under  said 
section  they  all  constitute  but  a  single  crime. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county ;  John  R.  Aitken, 
Judge. 

Jas.  L.  Copeland,  J.  Af.  Lucas,  and  W. 
R.  Guy,  for  appellant.  Atty.  Gen.  Geo.  A. 
Johnson,  for  the  People. 

Fox,  J.  In  People  v.  Frank,  28  Cal. 
618,  it  was  held  that,  "where  •  •  • 
astatuteenumeratesa  series  of  acts,  either 
of  which  separately,  or  all  together,  may 
constitute  the  ofiense,  all  such  acts  may 
be  charged  in  a  single  count,  for  the  rea- 
son that,  notwithstanding  each  act  may 
by  itself  constitute  the  offense,  all  of  them 
together  do  no  more,  and  likewise  consti- 
tute but  one  and  the  same  offense. "  To 
the  same  effect  is  People  v.  De  la  Ouerra, 
31  Cal.  459,  and  People  v.  Tyler,  35  Cal.  553. 
It  follows  that  the  allegation  in  this  indict- 
ment of  each  one  of  the  series  of  acts 
named  in  the  statute,  either  one  of  which 
would  constitute  the  crime  of  forgery,  is 
not  the  allegation  of  two  offenses,  because 
all  constitute  but  the  single  crime,  under 
section  470  of  the  Penal  Code.  But  the 
court  below  probably  held  that  the  in- 
dictment charged  two  offenses,  because  In 
the  latter  part  thereof  the  pleader  charges 
the  defendant  with  havingoffered"the8ttld 
Instrument  for  record  at  the  office  of  the 
county  recorder  of  the  county  and  state 
aforesaid,  and  then  and  there  causing  the 
same  to  be  recorded  as  a  record  in  said 
office."  The  instrument  purports  to  be 
an  assignment  of  an  interestin  certain  let- 
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ten  patent  for  an  invention.  Tliere  Is  no 
law  authorising  tiie  recording  of  such  an 
Inatrumen  t  intbe  office  ot  the  county  record- 
er, or  making  It  a  public  record  when  so 
recorded.  Section  1160,  Civil  Code,  cited  by 
respondent,  has  no  application.  It  relates 
only  to  the  recording  of  letters  patent  af- 
fecting the  title  or  pussession  of  real  prop- 
erty. Section  115  of  the  Penal  Code, 
which  makes  it  a  felony  to  procure  to  be 
recorded  a  false  or  forged  instrument, 
makes  it  so  only  when  the  instrument,  it 
genuine,  might  be  filed,  registered,  or  re- 
corded under,  the  law  of  the  state.  As 
this  inetrunient,  If  genuine,  would  not  be 
entitled  to  be  recorded  under  the  law  of 
the  state,  it  was  not  a  felony  to  offer  It  for 
record,  or  to  cause  or  procure  it  to  be  re- 
corded, and  it  leaves  but  the  one  offense 
charged  by  the  indictment,— that  of  for- 
gery. All  the  matter  about  recording  is 
mere  surplusage,  and  may  be  disregarded. 
The  material  portions  of  this  indictment 
are  in  the  langna8:e  of  the  statute,  and  are 
sufficient.  People  t.  Lewis,  61  Cal.  366; 
People  V.  Henry,  77  CaJ.  -MS,  19  Pac.  Rep. 
830;  People  v.  Rogers,  81  Cal.  209,  22  Pac. 
Rep.  592;  People  v.  Keeley,  81  Cal.  212, 
22  Pac.  Rep.  593.  Judgment  reversed,  and 
ease  remanded,  with  instructlonB  to  over- 
mle  the  demurrer. 

We  concur :    Fatbbson,  J. ;  Wobxb,  J. 


W  Cal.  ES9)  " 

Naolx  v.  McMubrat.    (No.  12,709.) 

(ISupreme  Ccvirt  of  CaHfomla.   June  18,  1890.) 

CoMwiMjt  or  Btidsiiob— ImusD  Pbomisb— Bb- 

PAiRiiie  Brtamrt. 

1.  In  a  rait  to  recover  for  work  done  upon  a 
sablio  street,  defendant  testified  that  he  never  an- 
thorized  the  work,  and  suoh  testimony  was  in 

en  corroborated  by  another  witness.  Both  swore 
at  defendant  flled  la  the  street  superintendent's 
office  a  protest  against  the  issuance  to  plaintiff's 
assignor  of  a  permit  to  do  the  work,  ana  also  in- 
formed snoh  aasicnor  that  he  would  not  be  re- 
sponsible for  it.  Beld  sufficient  to  raise  a  snt>- 
stantlal  conflict  of  evidence,  and  the  judgment  will 
not  be  disturbed. 

2.  The  fact  that  defendant  saw  the  work  go- 
bg  on  npon  the  street  without  farther  protest 
raises  no  implied  promise  or  lia)>Uit7  to  pay  for  it. 

8.  nor  ean  a  promise  l>e  implied  from  the  faot 
that  defendant  several  times  made  snggestions  to 
the  woricmen. 

Commissioners'  decision.  Department 
S.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  Jamxs  O.  Mjl- 
auiRK,  Judge. 

Robert  Asb,  for  appellant.  Ltaigbome 
A  Mttter,  tor  resi>ondent. 

Hativb.  C.  This  was  an  action  to  re- 
cover f  547.76  tor  work  done  npon  a  street 
upon  an  alleged  parol  contract  with  the 
defendant.  The  answer  denied  the  con- 
tract, and  the  court  found  this  issue  for 
the  defendant,  and  rendered  Judgment  in 
his  favor.  It  is  contended  that  this  find- 
ing is  not  Justified  by  the  evidence.  But 
there  is  the  direct  testimony  of  the  defend- 
ant In  Its  support,  and  this  was  to  some 
extent  corroborated  by  the  witness  Mc- 
Greal;  and  In  addition  these  two  wit- 
nesaes  swore  that  defendant  filed  in  the 
street  superintendent's  ofilce  a  protest 
•salnat  tiw  iasnanoe  to  the  plaintut's  aa- 
Cal.Rep.  23-26  P.— 26 


signor  of  a  permit  to  do  the  work,  which 
seems  to  be  undisputed,  and  in  addition 
informed  the  plalntitT's  assignor  that  de- 
fendant would  not  be  respuuMlble  for  the 
work.  The  foregoing  is  sulBclent  to  raise 
a  substantial  conflict  In  the  evidence. 

The  appellant  also  relies  upon  a  promise 
after  tile  work  was  completed.  But,  as- 
suming that  such  a  promise  would  not  be 
without  consideration,  the  finding  is 
againstits  existence;  and  there  is  evidence 
in  support  of  the  finding. 

The  fact  that  the  defendant  saw  the 
work  upon  the  street  going  on  without 
further  protest  does  not  render  him  liable, 
or  raise  an  implied  promise  to  pay.  Nor 
can  a  promise  be  implied  from  the  fact 
that  on  several  occasions  he  made  sugges- 
tions to  the  workmen.  The  street  was  a 
public  street,  and  his  explanation  ("  I  no- 
ticed that  his  stakes  were  not  right ;  and, 
as  I  liked  to  see  things  done  right,  I  called 
their  attention  to  their  mistake")  is  not 
improbable.  The  permit  from  the  street 
superintendent  to  do  the  work  is  some- 
thing that  is  required  in  case  of  private 
work  upon  the  streets,  and  imposed  no 
liability  upon  the  defendant. 

In  view  of  the  foregoing,  the  other  mat- 
ters are  immaterial.  We  therefore  advise 
thatthe  Judgmentandorder appealed  from 
be  afilrmed. 

We  concur:  Belcbbb,  C.  C;  Foote,  C 

Peb  Curiam.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  and  order 
appealed  from  are  affirmed. 

~~"~  (84  Cal.  233) 

CHUBcmu.  tit  si.  V.  Latteb  e*  a/.    (No. 

18,359.) 

{Supreme  Court  of  CoI^fonUo.    Jane  9,  ISMk) 

Bqoirr— JomDCB  or  P^BTias— IxjUHonos  — Ri- 

tAXUS  OWNIKS. 

L.  The  owners  in  severalty  of  different  tracts  of 
land  may  join  in  a  bill  for  injunction  to  restrain 
the  diversion  of  the  waters  of  a  stream  along 
whose  iMolLa  their  lands  are  located,  and  in  which 
they  have  riparian  rights,  and  rights  acquired  by 
appropriation. 

9.  The  complaint  alleged  that  a  certain  stream, 
having  weH-^eflned  beds,  lianks,  and  chanoela, 
when  nnobstruoted,  flowed  from  its  soaroe  to,  up- 
on, and  across  the  lands  of  the  respective  plaintiffs. 
It  then  alleged  that  it  flowed  upon  and  across  tiie 
lands  of  seven  of  plaintiffs,  "and  to  some  exten^ 
by  such  natural  flow,  seepaige,  and  peroolaUon,  ir- 
rigated and  watered  portions"  of  the  lands  of  the 
others.  Held,  that  the  language  of  the  last  park- 
graph  did  not  overcome  Uie  first,  and  that  all  wer» 
riparian  proprietors. 

Commissioners'  decision.  Department  L 
Appeal  from  superior  court,  Modoc  coun- 
ty ;  M.  Marstellbb,  Judge. 

Spencer  A  Raker  and  C.  A.  Raker,  for  ap- 
pellants. Goodwin  A  Jenks,  J.  J.  May, 
JSwln/fA  Clatlin  and  Harrington  A  Harring- 
ton, for  respondents. 

Hayme,  C.  This  was  a  suit  by  10  plain- 
tiffs against  18  defendants  to  enjoin  tba 
latter  from  diverting  the  water  of  a  stream 
called  "Pine  Creek,"  in  Modoc  counlr. 
The  complaint  contains  two  counts.  Tba 
first  count  alleges.  In  substance,  that  each 
plain  tin  is  the  owner  In  severalty  of  a  de- 
scribed tot  of  land,  and  that "  all  the  said 
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lots  of  land  constitute  one  complete  lot 
and  body  of  land,  and  are  all  Irrigated  by 
the  same  stream  ot  water,  and  from  acom- 
mon  Bonrce,  and  cannot  be  irrigated  by 
any  otiier  source."  As  we  construe  this 
count,  it  alleges  tbat  all  ot  the  plaintiffs 
are  riparian  proprietors.  It  flrtt  alleges 
that  "the  said  stream  has  natural  and 
well-defined  beds  and  banks,  and  a  nat- 
ural and  well-defined  channel,  from  its 
source  to  and  upon  the  lands  of  the  plain- 
tiffs, and  across  said  lands,  respectively, 
and  that  said  creek,  in  its  own  natural 
channel,  when  unobstructed,  naturally 
flows  to  and  upon  the  said  lands  of  plain- 
tiffs. "  The  respondents  contend  that  this 
allegation  is  overcome  by  the  following, 
tIb.  :  "That  said  Pine  creek,  in  its  own 
natural  channel, flows  upon  andacross  the 
lands  herein  described  as  the  lands  owned 
by  plaintiffs  Churchill  and  Adln  McDowell 
and  Stephen  Burgoyne  and  Ann  R.  Wood 
and  J.  J.  Rodkey  and  Howard  B.  Porter 
and  John  Wall,  and  across  the  said  lands 
owned  by  each  of  said  plaintiffs,  and  to 
some  extent,  by  such  natural  flow,  seepage, 
and  percolation,  Irrigate  and  water  por- 
tions of  the  said  lands  of  plaintiffs  Rachel 
C.  Uorris,  Carlos  J.  Dorris,  and  Ancll 
Morse, "  etc.  It  is  true  that  the  Implica- 
tion from  this  latter  allegation  is  that  the 
stream  flowed  across  the  lands  of  the  sev- 
en first-mentioned  plaintiffs  only,  and  con- 
sequently that  they  alone  were  riparian 
proprietors;  but  this  implication  is  not 
enough  to  overcome  the  allegation  first 
quoted.  It  is  not  the  case  of  a  general 
conclusion  overcome  by  a  specific  fact,  as 
supposed  by  counsel ;  and.  In  addition  to 
this  thecourt  afterwards  names  the  plain- 
tiffs "Rachel  C.  Dorris,  Carlos  J.  Dorris, 
and  Ancll  Morse, "  and  then  proceeds  as 
follows:  "That  each  one  of  said  plaintiffs 
last  named  is  the  owner  of  the  whole  of 
the  beds  and  banks  of  said  Pine  creek  at 
that  point  where  said  creek  flows  upon 
and  acroRS  his  said  lands;  that  each  one 
of  the  plaintiffs  last  named  is  a  riparian 
owner  on  the  said  creek,  and,  as  such  ri- 
parian owner,  is  entitled  to  the  full  flow, 
use,  and  benefit  of  all  the  waters  of  said 
creek  upon  and  across  his  said  lands,  "etc. 
The  most  that  can  possibly  be  claimed 
for  the  respondents,  therefore,  in  that 
there  is  an  inconsistency.  But  this  can 
only  be  objected  to  by  a  special  demurrer 
for  amblg:uity,  uncertainty,  etc.  Blasin- 
game  v.  Insurance  Co.,  75  Cal.  633, 17  Pac. 
Rep.  92.5;  Heeser  v.  Miller,  77  Cal.  192,  19 
Pac.  Rep.  375.  Only  one  of  the  four  de- 
murrers specified  this  ground;  and,  as  it 
has  not  been  argued,  it  must  be  held  to  be 
waived.  Whitby  v.  Rowell,  23  Pac.  Rep. 
382,  (No.  13,398,  filed  February  28,  1S90.  • 
It  must  be  lield,  therefore,  that  the  first 
count  shows  that  the  plaintiffs  were  ri- 
parian proprietors,  anil  that  portions  of 
their  lands  were  irrigated  by  the  direct 
flow  of  the  stream,  and  portions  by  the 
seepage  and  percolation.  See  generally 
Hellbron  v.  Canal  Co.,  75  Col.  431, 17  Pac. 
Rep.  535. 

This  count  goes  on  to  allege  facts  which 
show  that  plaintiffs  are  using  the  water, 
and  will  suffer  irreparable  injury  from  be- 
ing deprived  of  it,  and  that  the  defend- 
ants, for  several  months  before  tlie  com- 


mencement of  the  salt,  have  nnlawtally 
and  without  right  diverted  the  water  at  a 
point  above  the  plaintiffs'  lands,  and  have 
thereby  prevented  It  from  reaching  their 
lauds,  and  that  they  threaten  to  continue 
so  to  divert  the  water.  The  second  count 
repea  ts  the  allegations  of  the  first,  and  in 
addition  alleges,  in  substance,  that  the 
plaintiffs  have  constructed  certain  dams 
and  ditches  whereby  the  waters  of  said 
stream  are  used  for  the  irrigation  of  such 
portions  of  their  said  lands  as  are  "not 
properly  or  sufficiently  Irrigated  by  said 
natural  flow,  seepage,  and  percolation  of 
the  watei-s  of  said  creek,"  and  have  "ap- 
propriated "  large  quantities  of  said  wa- 
ters for  the  purposes  mentioned,  and  that 
"the  plaintiffs,  and  each  and  every  one  ot 
them,  have  and  hold  and  own  a  right  to 
the  unobstructed  flow  of  the  waters  of 
said  Pine  creek.  In  the  natural  channel 
thereof,  to  and  upon  said  lands,  and  to 
and  through  their  said  ditches,  for  the 
uses  and  purposes  hereinbefore  stated." 
These  latter  rights  of  the  plaintiffs  are 
perhaps  not  very  formally  set  forth;  but 
the  mode  of  statement  is  not  objected  to 
either  in  the  record  or  in  the  briefs,  and 
under  the  circumstances  must  be  held  to 
be  sufficient.  Neither  count  alleges  that 
the  plaintiffs,  or  any  of  them,  have  been 
damaged  in  any  particular  sum;  and  no 
damages  are  prayed  for,  but  only  an  in- 
junction. It  therefore  appears  that  the 
plaintiffs  ai-e  the  owners  in  severalty  of 
certain  tracts  along  the  banks  of  astream, 
and  that  they  resort  to  a  court  of  equity 
to  prevent  the  wrongful  diversion  of  the 
waters  of  such  stream,  not  only  because 
such  diversion  will  irreparably  injure  their 
rights  as  riparian  owners,  but  because  it 
will  irreparably  Injure  their  rights  ac- 
quired by  appropriation.  The  defendants 
demurred  to  the  complaint  upon  the 
grounds,  among  others,  that  there  was  a 
misjoinder  of  parties  plaintiff,  and  a  mis- 
joinder of  causes  of  action.  The  trial  court 
sustained  the  demurrer,  and  rendered  flnal 
judgment  in  favor  of  the  defendants,  and 
the  plaintiffs  appeal.  The  respondents  do 
not  contend  thut  the  complaint  does  not 
state  a  cause  of  action  against  the  defend- 
ants ;  and  inasmuch  as  it  is  admitted,  for 
the  purposes  of  the  demurrer,  that  the 
plaintiffs  have  some  rights  to  the  water, 
and  that  the  defendants  have  no  right 
thereto,  as  against  the  plaintiffs,  but  are 
mere  trespasners,  no  such  contention  could 
be  made.  The  positioub  taken  in  the  ar- 
gument are  that  there  was  a  misjoinder 
of  parties  plaintiff,  and  a  misjoinder  ot 
causes  of  action.  It  is  to  beobserved  that 
the  demurrer  does  not  take  the  ground, 
and  tlie  i-espondcnts  do  not  contend,  that 
there  was  a  misjoinder  of  parties  de- 
fendant ;  and  therefore,  for  the  purposes 
of  the  appeal,  the  case  is  the  same  us  if  the 
(liveralon  complained  of  was  made  and 
threatened  by  a  single  dpfeudant. 

VN'e  think  that  the  plaintiffs  had  a  right 
to  join  in  the  action.  There  is  an  excep- 
tion, at  least  in  equity  cases,  to  the  gen- 
eral rule  as  to  joinder.  This  is  stated  by 
Story  as  follows:  "Another  exception  to 
the  general  doctrine  respecting  multifari- 
ousuesH  and  misjoinder,  which  has  already 
been  alluded  to,  is  where  the  parties,  el- 
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ther  plaintiffs  or  defenaante.haveonecoin- 
mon  Int^reet  touching  the  matter  of  the 
bill,  although  they  claim  under  distinct 
tltlRS,  and  have  Independent  Interests. 
The  cases  respecting  rights  of  common, 
where  all  the  commonei"S  may  join,  or  one 
may  sue  or  be  sued  lor  all,  of  parishioners 
tu  establish  a  general  modas,  or  of  a  par- 
son to  establish  a  general  right  of  tlthee 
against  parishioners,  and  others  of  a  like 
nature,  already  stated  under  another 
head,  fully  exemplify  the  doctrine;  for  In 
all  of  them  there  Is  a  common  Interest 
centering  In  the  point  In  Issue  In  the  cause. " 
Story,  Kq.  PI.  §  285.  And  this  exception 
has  been  held  to  cover  cases  like  the  pres- 
ent. In  Ballon  v.  Inhabitants  of  Hopkln- 
ton,  4  Oray,  328, It  was  held  that  the  own- 
ers of  different  mills  may  Join  In  a  bill  in 
equity  to  enjoin  a  strangerfrom  letting  off 
■water  from  a  reservoir  which  they  had 
erected  to  collect  the  waters  of  a  stream 
for  the  purpose  of  supplying  their  several 
mills.  And  Shaw,  U.  J.,  delivering  the 
opinion,  said:  "Although  the  plaintiffs 
are  several  owners  of  separate  and  distinct 
mills  injured  by  the  alleged  stoppage,  di- 
version, and  waste  of  the  water  of  Mill 
river,  and  to  recover  damages  for  which 
each  owner  must  bring  his  several  action 
at  law  to  uufaln  a  remedy  for  his  particu- 
lar Injury,  yet  they  have  a  joint  and  com- 
mon right  In  the  natural  flow  of  the 
stream,  and  In  the  reservotr  by  which  Its 
power  Is  Increased,  and  a  joint  Interest  in 
the  remedy  which  equity  alone  can  afford. 
In  maintaining  a  regular  flow  of  the  water 
of  the  reservoir  at  suitable  and  proper 
times,  so  as  best  to  subserve  the  equal 
rights  of  them  all.  The  remedy  in  equity, 
therefore,  would,  by  one  decree  in  one  snii, 
prevent  a  multiplicity  of  actions."  In  the 
foregoing  case  the  plaintiffs  had  Increased 
the  Qow  of  the  stream  by  collecting  Its 
waters  in  a  reserv  oir.  The  decision,  how- 
ever, did  not  proceed  upon  this  circum- 
stance, but  was  put  upon  the  ground  of 
the  common  right  "in  the  natural  flow  of 
■the  stream. "  The  same  principle  was  laid 
down  In  Reld  v.  Gifford,  Hopk.  Ch.  4]». 
There  several  proprietors  of  separate  and 
distinct  lands  and  mills,  supplied  by  a  nat- 
ural water-course,  were  allowed  to  Join  in 
an  application  for  an  Injunction  to  pre- 
vent the  defendants  from  dlvertiug  the 
water  by  means  of  a  canal  above  the  plain- 
tiffs'property ;  and  Chancellor  Sandpord 
said :  "The  rights  of  the  several  complain- 
ants to  their  respective  lands  are  Indeed 
distinct,  but  the  grievance  in  question  is 
a  common  injury  to  all  the  complainants. 
The  water,  in  its  natural  descent  from  the 
lake,  becomes  the  property  of  each  of  the 
complainants  succesalvely.  All  the  com- 
plainants thus  have  right  in  the  same  sub- 
ject, and  the  nature  of  the  case  forms  a 
ooromnnlty  of  interests  In  the  complain- 
ants. "  Upon  the  authority  of  thlscase  and 
others,  two  persons,  having  separate  and 
distinct  tenements  which  suffered  a  like  in- 
jury from  a  nuisance,  were  allowed  to  Join 
in  a  suit  to  enjoin  the  continuance  of  the 
nuisance;  and  Chancellor  Walwokth  said 
of  the  preceding  case  that,  "as  the  relief 
sought  was  the  same  as  to  all  the  com- 
plainants, therecertalnly  was  no  good  rea- 
son forcompelUnfl;  them  to  fileseveral  bills 


to  protect  their  common  right  against 
acts  of  the  defendant  which  were  Injurious 
to  all  of  them."  Murray  v.  Hay,  I  Barb. 
Ch.  59.  And  In  Massachusetts  tne  princi- 
ple of  the  case  first  quoted  has  been  held 
to  sanction  the  joinder  of  several  complaln- 
antsln  a  sultto  restrain  a  privatenuisancft 
which  was  an  Injury  to  a  passage-way  In 
which  they  had  a  right  of  way  as  appur- 
tenant to  their  several  estate;  and  the 
court,  per  Morton,  J.,  said:  "Undoubt- 
edly,In  a  suit  at  Inwfor  the  nuisance, they 
could  not  properly  Join.  Bnt  the  rule  In 
equity  as  to  the  joinder  of  parties  Is  more 
elastic.  Generally,  when  several  persona 
have  a  common  Interest  In  the  subject- 
matter  of  the  bill,  and  a  right  to  ask  for 
the  same  remedy  against  the  defendant, 
they  may  properly  be  Joined  as  plaintiffs." 
Cadigan  v.  Brown,  120  Mass.  494.  We  find 
no  decision  In  this  state  which  establishes 
a  contrary  doctrine.  In  the  case  of  Bar- 
ham  V.  Hostetter,  67  Cal.  274,  7  Pac.  Rep. 
689,  the  difficulty  in  the  case  seems  to  ha  ve 
been  that  an  action  at  law  for  damages 
which  was  "not  joint  as  to  all  the  plain- 
tiffs, but  undoubtedlyseveral,"wa8  Joined 
with  a  cause  of  action  for  an  injunction, 
"which  Is  common  to  all  the  plaintiffs." 
The  decision  seems  In  line  with  the  cases 
above  cited. 

In  the  present  case,  as  above  stated, 
there  Is  no  showing  of  damages  sustained 
in  any  particular  sum,  and  no  prayer  for 
damages;  and  we  consider  the  proceeding 
to  be  In  equity  to  restrain  the  diversion  of 
the  water.  In  this  view.  It  does  not  seem 
to  us  material  bow  the  plaintiffs  acquired 
their  rights;  /.e.,  whether  they  have  rights 
as  riparian-  owners,  or  as  appropriators. 
It  is  sufficient,  under  the  decisions  cited, 
that  they  each  have  some  right  to  the 
waters  of  the  stream  which  will  suffer  an 
injury  from  the  diversion  complained  of. 
We  therefore  advise  that  the  judgment  be 
reversed  and  the  cause  remanded,  with  di- 
rections to  overrule  the  demurrer  to  the 
complaint,  with  leave  of  the  defendants  to 
answer. 

We  concur:    Belobbr,  C.  C;  Gibson,  C. 

Peh  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is 
reversed  and  the  cause  remanded,  with 
directions  to  overrule  the  demurrer  to 
the  complaint,  with  leave  to  the  defendants 
to  answer. 


84  Cal.  m 

Martin  r.  Porter.    (No.  13,248.) 

{Supreme  Court  of  Calif  &mla.    Juue  11, 1890. ) 

Reflbvih— -Pleadino — Costs. 

1.  An    asilgnee    in   insolvenoj   prooeedin^ 

brought  replevin  against  his  assignor  to  recover 

certain  hay  which  he  alleged  was  not  delivered  to 

him  under  the  assignment.    The  answer  denied 

that  defendant  was  ever  owner,  or  in  possession, 

or  entitled  to  possession,  of  the  hay.    Held,  that 

the  answer  made  an  issue,  and  the  plaintiff  was 

not  entitled  to  a  judgment  upon  the  pleadings. 

3.  The  defendant  was  entitled  to  appeal  from 
the  judgment  "that  plaintiff  recover  from  the  de- 
fendant all  the  property  named  in  the  complaint, " 
although  no  costs  were  awarded  the  plaintiff. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Modoc  coun- 
ty;  Q.  F.  Habrib,  Judge. 
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Spencer  &  Baker,  for  appellant.  Jenka 
A  ClaSin,  for  i-eapondent. 

Belcher,  C.  C.  This  is  an  action  of 
claim  and  delivery.  The  complaint  allcgee 
that  on  the  10th  day  of  October,  1888,  the 
defendant,  Howard  B.  Porter,  filed  in  court 
talB  petition  in  insolvency,  and  thereafter 
such  proceedings  were  had  that  plaintiff 
was  duly  appointed  his  assignee,  and 
qualified  as  such,  and  thereupon  the  clerk 
of  the  court  duly  assigned  to  him  aJl  the 
estate,  real  and  personal,  of  the  insolvent 
debtor;  "that at  the  time  of  filing  said  pe- 
tition said  defendant  was,  and  long  prior 
thereto  had  been,  and  still  is,  the  owner 
and  in  possession  ol  a  certain  quantity  of 
hay,  to-wit,  one  hundred  and  twenty 
tons,  of  the  value  of  seven  dollars  per 
ton;"  that,  by  virtue  of  the  proceedings 
and  assignment,  plaintiff  has  become 
and  1b  entitled  to  the  possession  of  the 
bay,  and  has  demanded  of  defendant  the 
possession  thereof,  but  defendant  wrong- 
fully and  unlawfully  withholds  posses- 
Blon,  and  refuses  to  deliver  the  hay,  or 
any  part  thereof,  to  the  plaintiff.  The 
defendant  demurred  to  the  complaint, 
and,  bis  demurrer  being  overruled,  an- 
swered. The  answer  denies  that  defend- 
ant Is  or  ever  was,  at  any  of  the  times 
named  in  the  complaint,  the  owner,  or  in 
the  possession,  or  entitled  to  the  posses- 
sion, of  the  hay  sued  for,  or  any  part 
thereof;  and  it  disclaims  on  the  part  of  de- 
fendant "any  title  to  or  interest  in  said 
hay  in  any  way  or  to  any  extent  wtiatso- 
ever,  or  any  right  or  title  to  the  posses- 
sion thereof,  daring  any  of  the  time  or 
times  alleged  in  the  complaint,  or  at  all. " 
It  further  denies  that  plaintiff  is  entitled  to 
the  possession  of  the  hay,  or  that  defend- 
ant ever  withheld  possession,  or  refused 
to  deliver  possession  thereof  to  bim.  The 
plaintiff  moved  for  judgment  on  the  plead- 
ings upon  the  grounds — First,  that  the  an- 
swer did  not  state  facts  sufficient  to  con- 
stitute a  defense ;  second,  that  it  did  not 
raise  any  material  issue;  third,  th&t  the 
defendant  disclaimed  any  right,  title,  or 
interest  in  the  property  sued  for.  The 
court  granted  the  motion,  and  the  appeal 
Is  from  the  judgment  thereupon  entered. 

1.  The  theory  on  which  the  action  was 
brought,  evidently,  was  that  the  defend- 
ant was  the  owner  of  the  hay  in  question 
at  the  time  be  commenced  his  proceedings 
in  Insolvency,  and  wrongfully  omitted 
It  from  bis  schedule,  and  that  the  title 
to  the  hay  vested  in  the  plaintiff  under  the 
assignment  made  to  him  by  the  cleric,  and 
that  he  thereby  became  entitled  to  demand 
and  recover  its  possession.  Tbecomplaint 
was  somewhat  crudely  drawn.  It  alleges 
the  assignment,  and  then  that  the  defend- 
ant still  is  the  owner,  etc.  Tliese  aver- 
ments are  conflicting  and  antagonistic; 
tor,  if  the  defendant  was  still  the  owner, 
the  plaintiff  evidently  was  not.  King  v. 
Felton,  63  Gal.  67.  Assuming,  however, 
that  the  complaint  was  sufficient  when 
tested  by  a  general  and  special  demui-rer, 
and  that  the  plaintiff  had  a  right  to  resort 
to  an  action  of  this  kind,  and  was  not  con- 
fined to  the  remedy  provided  in  section  47 
of  the  insolvent  act,  (Goodday  v.  Superior 
C^urt.  66  Cal.  680, 4  Pac.  Kep.  626,)  still  be 


was  not  entitled  to  recover  unless  the  ma- 
terial averments  of  the  complaint  were  el- 
tlier  admitted  or  proved  to  be  true.  We 
tliink  the  answer  raised  material  issues. 
It  denied  that  the  defendant  was  ever  tlie 
owner  or  in  possession,  or  entitled  to  the 
possession,  of  the  hay,  or  ever  withheld  it, 
or  refused  to  deliver  it  to  the  plaintiff; 
and,  if  this,  was  so,  then  clearly  the 
plaintiff  had  no  right  to  sue  for  and  recov- 
er it.  Under  these  circumstances,  the 
plaintiff  was  not  entitled  to  a  judgment 
on  the  pleadings ;  the  rule  being  settled 
that  "it  is  only  where  an  answer  admits 
or  leaves  undenied  all  material  facts  stat- 
ed in  tbecomplaint  that  a  judgment  can 
be  rendered  on  the  pleadings.  "  Botto  v. 
Vandnment,  67  Cal.  &i2,  7  Pac.  Rep.  753. 

2.  The  judgment  was  that  the  "plaintiff 
do  have  and  recover  of  and  from  the  de- 
fendant the  possession  of  all  the  personal 
property  described  in  the  complaint,  to- 
wit,  one  hundred  and  twenty  tons  of  hay."' 
No  costs  were  awarded  the  plaintiff  and 
the  judgment  was  not  in  the  alternative 
form.  It  is  claimed,  therefore,  for  respond- 
ent, that  the  defendant  was  in  no  way 
"aggrieved"  by  the  judgment,  and  hence 
had  no  right  to  appeal  from  it.  This 
claim  cannot  be  sustained.  If  the  case 
bad  been  tried,  and  tbe  denials  of  the  an- 
swer sustained,  the  proper  judgment 
would  have  been  that  the  plaintiff  take 
nothing,  and  that  defendant  recover  his 
cost's.  Having  been  brought  into  court 
against  his  will,  and  required  to  contest 
the  case,  the  defendant  should  not  be 
turned  out  without  his  costs,  if  the  plain- 
tiff failed  to  show  that  he  was  entitled  to 
recover.  Thejudgment  should  bereversed, 
and  the  cause  remanded  for  a  new  trial. 

We  concur:    Hayne,  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 


84  Cat  tu 

Faulk  v.  Strother.    (No.  12,061.) 

(Supreme  Cmirt  of  Calif <ymia.    June  18,  1880.) 

Mandate  to  Cocnty  ArmTOR. 

tTnder  the  act  of  the  California  legislature 
commonly  known  as  the  "Consolidation  Act,"  (ar- 
ticle 6,  S  92, )  providing  that  any  person  may  appeal 
from  the  rejection  of  his  claim  by  the  county  au- 
ditor to  the  county  board,  whose  decision  thereon 
shall  be  final,  a  writ  of  mandate  will  issue  against 
the  auditor  to  pay  a  claim  allowed  by  tbe  coantv 
board  on  appeal  from  its  rejection  by  him,  though 
the  rejectioa  may  have  l>eeD  justified  on  its  first 
presentation.  Beattt,  C.  J.,  and  Works,  J.,  dis- 
senting. 

In  bank.  On  rehearing.  For  opinion 
on  former  hearing,  see  22  Pac.  Rep.  676. 

Georire  Fiouraoy,  Jr.,  (Philip  G.  Gal- 
pin  and  Wilson  &  Wilson,  of  counsel,)  for 
appellant.  Oliver  P.  Evans,  for  respond- 
ents. 

McFarland,  J.  After  a  full  considera- 
tion of  this  cause  upon  hearing  in  bank, 
we  are  satisfied  with  tbe  decision  of  de- 
partment 2,  and  the  opinion  rendered  by 
said  department.  We  see  no  escape  from 
tbe  conclusion  there  reached.  Under  sec- 
tion 92  of  tbe  consolidation  act  the  action 
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of  the  board  of  supervlBora,  on  an  appeal 
from  the  auditor,  is  expressly  ma^e  final 
so  far  as  the  auditing  of  a  demand  1b  con- 
cerned. Upon  the  appeal,  if  the  board  ap- 
proves and  allows  the  demand,  it  la  made 
the  duty  of  the  auditor  to  enter  It  "In  the 
proper  book  In  like  manner  as  other  de- 
mands allowed  by  him,  and  an  indorse- 
ment must  be  made  of  its  having  been  so 
entered."  And  this  Is  aJl  that  the  }udg- 
nient  of  the  court  below  requires  to  be 
done.  Whether  or  not  the  payment  of  the 
demand  could  be  prevented  or  enforced  at 
any  other  stage  of  its  history  is  a  question 
which  does  not  arise  here.  Judgment  af- 
firmed. 

We  concur:  Fox,  J.;  Sharpbtbin,  J.; 
Paterson.  J. 

I  dissent:    Works,  J. 

I  dissent :    Beatty,  0.  J. 

M  Cal.  57  '~~' 

Humbert  v.  Dunn.    (No.  18,647.) 
{Supreme  Court  of  Calif  omUi.    May  3,  1890.) 

COKSTITDTIONAI.  LaTT — A  PFBOPBI ATIOX8. 

St.  Cal.  1384,  p.  421,  proviaed  for  the  ap- 
pointment of  three  engineers  ae  examining  com- 
missioners of  rivers  and  harbors,  and  "that  each 
member  of  said  commission  shall  receive  a  salary, 
C3,40U  per  annnm,  payable  monthly,  and  his  trav- 
eling expenses,  while  engaged  in  the  performance 
of  offloial  duties.  Said  salary  and  expenses  to  be 
paid  out  of  any  money  in  the  state  treasury  not 
otberwisa  appropriated. "  In  a  proceeding  for 
mandate  to  compel  the  payment  of  $200  claimed  to 
be  due  petitioner  as  salary,  held,  that  the  language 
of  the  act  designates  with  sufficient  clearness  the 
amount  to  be  paid,  and  the  fund  out  of  which  it  is 
to  be  drawn,  to  constitute  an  "appropriation," 
within  the  meaning  of  Const.  Cal.  art,  4,  $  ^,  which 
provides  that  "no  money  shall  be  drawn  from  the 
treasury  but  in  consequence  of  appropriations  made 
by  law. " 

In  bank.    Mandate. 

Robert  P.  Delrin,  for  applicant.  Geo.  A. 
JobasoD,  Atty.  Gen.,  for  respondent. 

Paterson,  J.  This  is  an  application  for 
a  writ  of  mandate,  commanding  the  re- 
spondent, as  comptroller  of  the  state,  to 
draw  a  warrant  in  favor  of  petitioner  for 
the  sum  of  $200,  claimed  to  be  due  the  lat- 
ter on  account  of  salary  as  a  member  of 
the  examining  commission  on  rivers  and 
harbors.  The  petition  shows,  in  snb- 
Btance,  that  the  petitioner  is  a  duly  ap- 
pointed, qualified,  and  acting  member  of 
said  commission;  that,  by  virtue  of  his 
appointment,  qualification,  and  acts  as  a 
member  of  said  commission,  there  is  due 
to  blm.as  salary  for  the  month  of  Novem- 
ber, 18S9,  the  sum  of  f200;  that  his  claim 
■was  duly  presented  to  the  state  board  of 
examiners,  and  by  them  audited,  allowed, 
approved,  and  ordered  paid  out  of  any 
money  in  the  state  treasury  not  otherwise 
appropriated ;  that  the  respondent  refused 
to  draw  on  the  treasury  for  the  amount 
allowed.  The  attorney  general,  on  behalf 
of  respondent,  has  filed  a  demurrer  to  the 
petition  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  It  is  not  claimed  that  the  law 
Is  against  the  const!  tntlon  or  good  policy. 
Tbe  only  point  made  against  the  right  of 


the  petitioner  to  receive  the  salary  due  to 
him  under  the  provisions  of  the  act  is  that 
no  appropriation  has  been  made  out  of 
which  it  can  be  paid. 

The  act  in  question  provides  that  "each 
member  of  the  said  commission  shall  re- 
ceive a  salary  of  f  2,400  per  annum,  pay- 
able monthly,  and  bis  traveling  expenses 
whileengaged  in  the  performance  of  official 
duties;  said  salary  and  expenses  to  be  paid 
out  of  any  money  in  the  state  treasury 
not  otherwise  appropriated. "  St.  1889,  p. 
421.  The  question  is  whether  these  pro- 
visions of  the  act  constitute  an  "appropri- 
ation, "  within  the  meaning  of  that  term 
as  used  in  section  22,  art.  4,  of  the  consti- 
tution, which  provides  that  "no  money 
shall  be  drawn  from  the  treasury  but  in 
consequence  of  appropriations  made  by 
law."  It  is  true,  the  usual  formala,"There 
is  hereby  appro]' 'iated  the  sum  of  •  ♦  • 
dollara  out  of  any  money  in  the  state 
treasury  not  otherwise  appropriated  for 
the  payment  of  salaries, "etc., is  not  found 
in  the  act;  but  the  intention  of  the  legis- 
lature to  provide  for  the  payment  of  the 
salaries  of  the  commisBioners  as  they  ac- 
crued is  clearly  manifested  in  the  language 
used.  "Each  member  •  »  •  shall  re- 
ceive a  salary  of  two  thousand  four  hun- 
dred dollars  per  annum,  payable  monthly," 
and  it  is  "to  be  paid  out  of  any  money  In 
the  state  treasury  not  otherwise  appropri- 
ated." There  is  nothing  in  this  language 
Indicating  an  Intention  to  postpone  the 
payment  of  the  salaries  of  the  commis- 
sioners until  the  next  session  of  tli  •  legris- 
lature.  They  are  to  be  paid  monthiy,  and 
out  of  any  money  not  otherwise  appro- 
priated. "Not  otherwise  appropriated," 
when?  Clearly, at  thetlme  when  the  serv- 
ices are  performed,  and  the  monthly  pay- 
ments become  due. 

While  It  is  customary  to  use  the  words, 
"there is  hereby  appropriated  the  sum," 
etc.,  in  bills  appropriating  money  for  the 
payment  of  salary  and  other  expenses  of 
the  government,  it  Is  not  essential  to  the 
validity  of  an  appropriation  that  those 
words,  or  any  of  them,  should  be  used  if 
the  legislature  has  clearly  designated  the 
amount  and  the  fund  out  of  which  it  Is  to 
be  paid.  Has  the  legislature  fixed  the 
amount  of  the  claim,  and  designated  its 
payment  out  of  a  certain  f  uud  ?  These  are 
tbe  only  things  necessary  to  the  validity 
of  the  appropriation,  there  being  no  other 
constitutional  objection  to  the  bill  than 
as  to  the  sufficiency  olthe  act  of  appropri- 
ation. McCauley  v.  Brooks,  16  Cal.  28. 
The  limitation  that  "no  money  shall  be 
drawn  from  the  treasury  but  in  conse- 
qnence  of  appropriations  made  bylaw" 
Is  taken  literally  from  the  c<)n8titution  of 
the  United  States.  Its  object  is  to  secure 
to  the  legislative  department  of  the  gov- 
ernment the  exclusive  power  of  deciding 
how,  when,  and  for  what  purposes  the 
public  funds  shall  be  applied  in  carrying  on 
the  government.  2  Ops.  Atty.  Qen.  670.  lii 
had  Its  origin  in  parliament  in  the  seven- 
teenth century,  when  the  people  of  Great 
Britain,  to  provide  against  tbe  abuse  by 
the  king  and  his  officers  of  the  discretion- 
ary money  power  with  which  they  were 
vested,  demanded  that  the  public  funds 
should  not  bedrawn  from  the  treasury  ex 
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cept  In  accordance  with  express  appropri- 
ations therefor  made  by  parliament,  (Hall. 
Hist.  555;)  and  the  system  worked  so  well 
in  correcting  the  abuses  complained  of, 
tbatour  forefathersadopted  It, and  the  re- 
straint imposed  by  it  has  become  a  part 
of  the  fundamental  law  of  nearly  every 
state  in  the  Union.  To  the  legislative  de- 
partment of  the  government  is  intrusted 
the  power  to  say  to  what  purpose  the 
public  funds  shall  be  devoted  in  each  flscal 
year,  and,  as  stated  before,  when  the  legis- 
lature has  clearly  indicated  its  will  as  to 
the  claim  which  is  to  be  paid  and  the  fund 
from  which  it  is  to  be  paid,  the  constitu 
tional  requirement  is  satistied,  and  no  par- 
ticular form  of  words  is  essential  to  make 
the  appropriation  valid.  Proll  v.  Dunn,  SO 
Cal.  220,  22  Pac.  Rep.  143.  In  Eistine  v. 
State.  20  Ind.  339,  the  court  said :  "  An  ap- 
propriation of  the  money  to  a  specified  ob- 
ject would  be  an  authority  to  the  proper 
officers  to  pay  the  money,  because  the  au- 
ditor is  authorized  to  draw  his  warrant 
upon  an  appropriation,  and  the  treasurer 
is  authorized  to  pay  such  warrant,  it  he 
has  appropriated  money  in  the  treasury. 
And  such  an  appropriation  may  be  pro- 
$pectiye;  that  is,  it  may  be  made  in  one 
year,  of  the  revenues  to  accrue  in  another 
or  future  years, — the  law  being  so  framed 
astoaddressitself  to  such  future  revenues.  " 
It  is  claimed  that  the  act  is  unconstitu- 
tional because  it  does  not  specify  the 
amount  to  be  appropriated;  that  the 
amount  which  may  be  incurred  ns  ex- 
penses is  uncertain.  So  far  as  the  travel- 
ing expenses  are  concerned,  this  conten- 
tion may  be  good,  although  it  has  been 
held  that  "it  is  not  essential  or  vital  to  an 
appropriation  that  it  should  be  of  an 
amount  certainly  ascertained  prior  to  the 
appropriation."  People  v.  Miner,  46  111.390. 
We  are  not  called  upon  to  decide  this  ques- 
tion, however,  as  the  only  claim  here  is  for 
salary,  which  is  fixed  by  the  act  at  4f  2,400  per 
annum,  payable  monthly.  The  act  pro- 
vides for  the  appointment  of  three  engi- 
neers as  commisslonei-8,and,sofara8  tlieir 
salaries  are  concerned,  the  amount  appro- 
priated is  fixed  and  certain.  The  demurrer 
is  overruled,  with  permission  to  tile  an  an- 
swer, it  the  attorney  general  should  be  so 
advised,  within  10  days  after  notice  of  this 
decision. 

We  concur:    Fox,  J.;  Sharpstein,  J  ; 
McFarland,  J.;  Thornton,  J. 

84  Cal.  V  

People  v.  Mauritzen.  (No.  20,613.) 
{Supreme  Court  of  California.  May  8, 1890.) 
False  Pretesses— Evidescb. 
1.  On  a  trial  for  obtaining  property  by  false 
pretenses,  it  appeared  that  defondaut,  desiring  to 
purchase  horses,  told  the  owner  that  he  had  SlOO 
in  bank,  but  that  he  did  not  want  to  use  it;  that  he 
Would  take  the  horses  to  8.,  sell  tbem,  and  get  the 
money  to  pay  for  them.  Defendan  t  took  the  horses, 
and  gave  hts  note,  with  the  understanding  that  he 
should  have  one  week  in  which  to  sell  the  horses, 
and  pay  for  them  out  of  the  proceeds.  Defendant 
was  arrested  on  this  charge  before  the  week  had 
expired,  and  had  the  horses  in  his  possession  in  S. 
Hclfl,  that  the  evidence  did  not  warrant  a  con- 
viotioo. 

'  3.  The  execution,  contents,  and  delivery  of  the 
note  given  by  respondent  were  proven  by  parol 
Without  objection,  and   the  court  .corcectly  iu- 


stmcted  the  jury  that,  If  the  owner  sold  the  horses 
upon  credit  and  took  a  note  for  tbem,  they  should 
acquit.  The  foreman  asked  the  court  if  the  note 
was  in  evidence,  and  the  court  replied,  "No." 
Held,  that  the  reply  of  the  court  was  misleading, 
and  error. 

In  bank.  Appeal  from  superior  court, 
Napa  county ;  R.  Crouch,  J  udge. 

E.  D.  Ha,m,  for  appellant.  Atty.  Gen. 
Geo.  A.  Johnson,  for  respondent. 

McFarland,  J.  The  defendant  was  con- 
victed, undersection  532  of  the  Penal  Code, 
of  thecrlmeof  obtaining  three  horses  fi'om 
one  G.  W.  Hill  by  false  and  fraudulent  pre- 
tenses. The  false  pretense  alleged  was 
representing  to  said  Hill  that  the  defend- 
ant bad  f400  on  deposit  in  a  certain  bank 
in  Napa  City,  when  the  horses  were  pur- 
chased by  defendant  of  Hill.  The  evidence 
is  undisputed  that,  while  defendant  stated 
that  he  had  the  $400  in  bank,  he  also  told 
Hill  that  be  did  not  want  to  use  that 
money;  that  Hill  must  give  him  a  week's 
time  to  pay  for  the  horses ;  that  he  would 
take  the  horses  to  San  Francisco,  and 
sell  them,  and  wanted  to  make  the  turn, 
and  get  the  money  from  the  sale  at  the 
latter  place  to  pay  Hill.  Thereupon  he 
paid  Hill  f  20  in  cash,  and  gave  him  his 
(defendant's)  note  for  the  balance  of  the 
purchase  money,  (f380,)  payable  in  a 
week.  Defendant  then  took  the  horses  to 
San  Francisco.  As  Gardner,  one  of  the 
witnesses  for  the  prosecution,  and  one  ot 
the  owners  of  the  horses,  testified :  "De- 
fendant was  to  pay  for  the  horses  out  ot 
the  money  derived  from  the  sale  of  the 
horses,  and  was  to  have  one  week's  time 
in  which  to  sell  the  horses  and  pay  for  ttie 
same."  This  was  on  the  17th  of  June, 
1889,  but  on  June  20th— before  one-half  of 
the  week  had  expired — defendant  was  ar- 
rested at  San  Francisco  on  this  present 
charge.  He  still  had  the  horses,  and  when 
arrested  gave  them  buck  to  Hill,  and  also 
gave  him  his  note  for  Hill's  expenses  in 
taking  the  horses  back  to  Napa  City. 

This  evidence  makes  a  very  slender  case 
of  the  crime  charged,  at  best;  and  we 
think  that  the  court  misled  the  jury  in  an- 
swer to  their  inquiry  about  the  note  given 
by  defendant  to  Hill  on  the  purchase  of 
the  horses.  The  court  had  correctly  in- 
structed the  jury  that  "if  said  Hill  sold 
horses  on  credit,  and  took  a  note  for  the 
same,  and  relied  on  the  sale  o'  the  horses 
by  defendant  for  his  pay,  you  should  find 
tlie  defendant  not  guilty,  although  he  may 
have  falsely  told  the  said  Hill  that  he  had 
$400  in  the  bank  of  Seely  &  Blckford." 
But  after  the  jury  had  retired  they  re- 
turned into  court,  "and  through  theirfore- 
man  asked  the  court  if  the  note  given  by 
the  defendant  to  Hill  for  the  purchase  of 
the  horses  was  in  evidence  before  them. 
The  court  replied  that  the  note  was  not 
in  evidence  before  theiu. "  This  was  clear- 
ly error,  for  the  giving  of  the  note  and  its 
contents  vvas  distiuctly  proven  by  the  wit- 
nesses without  objection,  and  was  as 
much  in  evidence  before  the  jury  as  if  it 
had  been  proven  by  the  production  of  the 
written  instrument  itself.  And  that  the 
error  was  material  is  self-evident,  without 
even  considering  the  fact  that  the  jury 
specially    made   inquiry  on   the   subject.' 
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Jodgment  and  order  denyioK  a  new  trial 
reversed,  and  cause  remanded  for  new 
trial. 

I  concur:    Beattt,  C.  J. 

Thornton,  J.,  (eonemrittg.)  I  nKree  in 
what  is  said  In  the  opinion  of  JuRtlce  Mc- 
FABI.AND.  I  am  of  opinion  that  the  conrt 
erred  In  refnalng  the  first  and  third  in- 
structions asked  by  defendant.  I  am  fur- 
therot  opinion  that  the  verdict  1b  contrary 
to  the  evidence.  I  cannot  perceive  how 
any  man  of  ordinary  intelligence  could, 
on  the  testimony  in  the  record,  fail  to  en- 
tertain a  reasonable  doubt  of  defendant's 
guilt.  The  judgment  should  be  reversed, 
and  cause  remanded  tor  a  new  trial. 

Paterson,  J.,  (concurrlag.)  I  concur 
on  the  ground  that  the  evidence  does  not 
support  the  verdict.  Mr.  Gardner,  one  of 
the  owners,  testified  :  "  Mr.  Hill  would  not 
have  accepted  the  note  and  $20  for  the 
honieslt  I  had  not  been  satisfied.  The 
money  the  defendant  stated  he  had  in  the 
bank  of  Seely  &  Blcliford  was  not  to  be 
used  In  paying  for  the  horses.  Defendant 
was  to  pay  for  said  horses  out  of  the 
money  derived  from  the  sale  of  the  horses, 
and  was  to  have  one  weeli's  time  In  which 
to  sell  the  horses  and  pay  for  the  same. 
The  credit  of  seven  days  on  said  note  was 
to  enable  him  to  sell  the  horses  and  raise 
the  money  and  pay  for  the  horses.  Defend- 
ant was  to  pay  out  of  the  money  the 
horses  brought. "  Mr.  Hill,  the  owner  of 
the  horses,  and  who  personally  negoti- 
ated the  sale,  testified  that  the  defendant 
told  him  he  did  not  hare  the  money  to 
spare  then  to  pay  for  the  horses,  but  if  he 
would  give  him  a  week's  time  he  would 
pay  for  them.  Defendant  was  arrested  be- 
fore the  expiration  of  the  time  given  him 
to  sell  and  pay  for  them.  It  Is  difBcult 
to  see  how  any  reliance  could  have  been 
placed  upon  a  fund  which,  if  it  existed  at 
the  time,  could  not  be  spared  to  pay  for 
the  horses.  There  was  no  pretense  that 
defendant  would  use  any  of  the  f400  In 
payment  of  the  purchase  price.  The  own- 
ers certainly  understood  that  the  money 
defendant  claimed  to  hare  could  not  be 
applied  In  payment  of  the  purchase  price, 
and  that  a  credit  of  a  week  would  be  nec- 
essary. If  the  money  defendant  represent- 
ed he  had  on  hand  was  to  be  applied  nec- 
essarily to  oth  r  debts,  and  not  in  pay- 
ment of  the  purchase  price,  bow  can  reli- 
ance be  pi-edicated  upon  any  statement  in 
regard  to  it?  There  is  nothing  in  tne  evi- 
dence  to  show  that  the  defendant  is  in- 
solvent. I*  is  in  evidence,  and  not  contra- 
dicted, that  he  owned  a  store  in  Napa, 
where  he  purchased  the  horses,  though  its 
value  is  not  stated.  Mr.  Hill  now  thinks, 
no  doubt,  that  the  statement  (cm  to  the 
money  in  bank)  d'd  induce  him  to  part 
with  the  horses, but  the  testimony  of  him- 
self and  partner  and  of  the  defendant,  and 
the  circumstances  siiiToundlng  the  trans- 
action, all  taken  together,  show  that  all 
parties  understood  at  the  time  that  de- 
fendant was  to  have  a  week  in  which  to 
Bell  the  horses  and  pay  the  balance  of  the 
purchase  price  out  of  the  proceeds,  and 
that  the  statement  about  the  $400  deposit 
cut  little  or  no  figure  in  the  trausactiou. 
V.24i'.no.2— b 
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Babbieri  v.  'RAM»:t^iA  et  Hi.    (No.  12,766.) 
(Supreme  Court  of  Calif amia.     May  8B,  1890.) 

Attaohmbmt— PutADiNO— Uncontbawctbd  Affi- 
davit. 
PlaintifTs  affidavit  for  attachment  alleged 
that  the  morteaj^e  by  which  the  debt  of  $700  was 
secured  had  become  valueless.  Defendant's  affi- 
davit on  motion  to  dissolve  alleged  that  he  was 
seised  and  in  possession  of  the  mortgaged  land ;  that 
at  the  date  of  the  mortgage  11  was  worth  $21,000.  and 
was  still  worth  that  amount.  Held  that,  plaintiff 
having  failed  to  avail  himself  of  the  right,  under 
Code  Civil  Proa  Cal.  $  667,  to  contradict  defend- 
ant's statement  of  facts,  or  to  state  other  facts,  de- 
fendant's affidavit  was  conclusive  that  plaintiff 
had  no  right  of  attachment,  on  the  ground  that  the 
"security  had  become  valueless,"  under  section 
588. 

Department  2.  Appeal  from  superior 
court,  San  Mateo  county;  E.  F.  Head, 
Judge. 

Geo.  C.  Ross,  for  appellant.  Joseph  F. 
Cavagnaro,  for  respondents. 

McFarland,  J.  This  is  an  appeal  by 
defendants  from  an  order  of  the  court  be- 
low denying  their  motion  to  discharge 
and  dissolve  an  attachuient.  The  action 
is  to  recover  upon  nn  alleged  indebtedness 
of  $700,  and  the  part  of  the  affidavit  of  at- 
tachment involved  in  this  appeal  is  as  fol- 
lows: "That  the  same  was  secured  by  a 
mortgage  on  real  property  only,  which 
was  recorded  in  the  recorder's  office  of  San 
Mateo  county,  state  of  Califurnla,  on  the 
16tl»  day  of  November,  1885,  in  Record  16  of 
Mortgages,  page  680,  aud  said  mortgag:e, 
without  any  act  of  plaintiff,  or  the  peivon 
to  whom  the  security  was  given,  became 
valueless. "  The  affidavit  of  the  defendant 
Carlo  Kamelli,  on  the  hearing  of  the  mo* 
tion,  states  specifically,  among  other 
things,  that  the  mortgage  referred  to  in 
plaintiff's  affidavit  for  attachment  was  of 
a  certain  described  tract  of  land  in  San 
Mateocounty, containing  over  1,000  acres; 
that  it  was  given  to  secure  the  identical 
indebtedness  sued  on,  and  none  other; 
that  it  has  never  been  satisfied,  but  re- 
mains in  full  force  and  effect;  that  the  said 
land  was  at  the  date  of  the  mortgage  of 
the  value  of  about  $21,000;  that  it  has  not 
depreciated  in  value  since  said  date,  but, 
on  the  contrary,  defendants,  since  then, 
have  put  additional  improvements  there- 
on to  the  extent  of  $2,000;  that  said  land 
is  still  in  existence,  and  is  still  security  for 
said  Indebtedness,  and  is  worth  fully  as 
much  as  it  was  at  the  date  of  said  mort- 
gage; that  defendants  have  not  parted 
with  their  interests  in  said  land,  except 
that  defendant  BeBa  has  sold  and  con- 
veyed his  interest  to  the  other  defendants, 
who  are  seised  aud  in  possession  of  the 
whole  of  said  tract  of  land ;  and  that  the 
sheriff,  under  the  writ  of  attachment,  has 
taken  and  withholds  from  defendants  a 
large  amount  of  personal  property,  con- 
sisting of  cows,  calves,  horses,  etc.  Ap- 
pellants contend  that  the  affidavit  lor  at- 
tachment is  defective  because  it  merely 
states  that  "said  mortgage"  became  val- 
ueless, while  the  Code  provides  lor  a  state- 
ment that  the  "security"  has  become  val- 
ueless; and,  furthermore,  that  there  can 
be  no  attachment  in  any  case  wliere  there 
is  a  mortgage,  because,  under  section  THi 
of  the. Code  of  Civil  Procedure  and  the  de- 
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cIsionB  of  tbis  conrt,  no  action  In  sacta  a 
case  can  be  maintained  without  a  fore' 
closure  of  the  mortgage.  But,  waiving 
these  questions,  we  think  that  the  evi- 
dence before  the  court  on  the  motion  to 
discharge  showed  that  the  security  had 
not  become  valueless.  The  words  "has 
become  valueless, "  as  used  in  section  538 
of  the  Code  of  Civil  Procedure,  are,  no 
doubt,  of  somewhat  uncertain  meaning, 
and  cases  can  be  readily  Imagined  where 
It  would  be  difficult  to  properly  apply 
them ;  but  in  the  case  at  bar  It  very  clear- 
ly appears  that  no  change  had  taken  place 
In  the  security  from  the  time  the  mortgage 
was  executed  antll  the  time  of  the  issuance 
of  the  writ  of  attachment.  It  cannot  be 
fairly  said  that  there  Is  a  conflict  of  evi- 
dence on  this  polot.  It  Is  true  that  the 
affidavit  of  plaintiff  states  the  general  con- 
clusion that  the  mortgage  has  become  val- 
ueless, which  was  sufficient,  no  doubt,  to 
justify  the  clerk  In  Issuing  the  writ;  but 
the  affidavit  of  defendant  contained  a 
statement  of  specific  facts  which,  if  true, 
shows  that  the  mortgage  had  not  become 
valueless.  Plaintiff  had  the  opportunity, 
under  section  557  of  the  Code,  to  contra- 
dict these  specific  statements  of  fact  made 
by  defendant,  or  to  state  any  other  facts; 
and,  not  having  done  so,  we  think  that 
defendant's  affidavit  must  be  taken  as  es- 
tablishing the  truth  of  what  it  contains. 
And,  if  the  security  had  not  become  value- 
less, then  defendants  were  entitled  to  have 
the  attachment  dissolved.  Of  course,  if 
there  had  been  any  substantial  conflict  in 
the  evidence  as  to  the  facts  involved,  we 
would  not  disturb  the  ruling  of  the  court 
below.  The  order  appealed  from  is  re- 
versed, and  the  court  below  is  directed  to 
discharge  and  dissolve  the  attachment. 

We  concur:  Shakpstein,  J.;  Pater- 
son,  J. 

84  Cftl.  177 

Frolich  v.  McKiernan.  (No.  12,670.) 
(Supreme  Court  of  California.  May  29,  1890. ; 
(Jlaxder — WoKDS  Actionable  per  se. 
The  words  alleged  in  the  complaint  to  have 
been  slanderously  spoken  by  defendant  of  plaintiff 
were:  "You  thief!"  "You  sivindler!"  "You 
scoundrel  I  You  want  to  swindle  me  out  of  my 
money."  Defendant  claimed  that  this  amounted 
only  to  sayinK  that  plaintiff  wanted  to  swindle, 
which  was  not  charging  a  crime.  But  the  com- 
plaint minutely  alleged  what  defendant  meant  by 
the  language,  how  he  meant  it  to  be  understood  by 
those  present,  and  how  it  was  understood  by  them, 
and,  moreover,  that  it  was  spoken  of  plaintiff  as 
secretary  of  a  corporation,  for  the  purpose  of  in- 
juring him  in  his  office.  Held,  that  the  complaint 
showed  the  words  actionable  per  se,  within  Civil 
Code  Cal.  $  46. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county ;  Frs.  F.  Spen- 
CER.  Judge. 

S.  A.  Barker,  for  appellant,  ilfoore  <fe 
Barchard,  for  respondent. 

McFari.and,  J.  Action  for  slander. 
Verdict  and  judgment  for  plaintiff  for  f  450. 
Defendant  appeals  from  the  judgment  up- 
on the  judgment  roll  alone.  The  only 
points  made  by  the  appellant  relate  to  the 
fiufficlency  of  the  complaint,  to  which  he 
demurred  upon  the  grounds  that  it  does 


not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  is  ambiguous,  uncer- 
tain, and  unintelligible. 

There  is  supposed  to  be  still  some  relic 
of  the  exaggerated  nicety  with  which 
pleadings  in  actions  of  libel  and  slander 
had  formerly  to  be  constructed,  and  It  is 
invoked  in  this  case.  The  words  alleged 
in  the  complaint  to  have  been  slanderously 
spoken  by  defendant  of  plaintiff  are  these: 
"You  thief."  "You  swindler!"  "You 
scoundrell  You  want  to  swindle  me  out  of 
my  money."  Of  this  language  the  ordin- 
ary man  would  say,  with  the  hostess  in 
Henry  IV. :  "These  are  very  bitter  words. " 
But  it  is  contended  that,  for  the  purposes 
of  the  law  of  slander,  the  sting  of  the  first 
part  of  the  language  is  removed  by  the 
qualification  of  the  latter  part.  That  is 
to  say,  the  contention  Is  that  defendant 
only  said  that  plaintiff  was  a  thief  because 
he  wanted  to  swindle  defendant  out  of  his 
money,  and,  as  wanting  to  swindle  does 
not  make  a  man  a  thief,  therefore  defend- 
ant did  not.  in  law,  call  plaintiff  a  thief; 
ajid,  as  wanting  to  swindle  a  man  out  of 
his  money  does  not  constitute  a  crime, 
therefore  the  alleged  language  Is  not  ac- 
tionable. There  is  no  doubt  some  author- 
ity for  this  contenthm ;  but  the  complaint 
minutely  and  in  detail  sets  forth  what  de- 
fendant meant  by  the  language  used,  and 
how  he  meant  to  be  understood  by  those 
in  whose  presence  it  was  used,  and  how 
the  latter  understood  it;  and,  moreover, 
that  plaintiff  was  the  secretary  of  a  cer- 
tain corporation,  of  which  defendant  was 
president,  and  that  the  language  was 
spoken  of  and  concerning  plaintiff,  as  such 
secretary,  for  the  purpose  of  Injuring  him 
in  his  said  office.  This  was  sufficient  to 
make  the  language  actionable,  and  it  was 
not  necessary  to  allege  special  damages. 
Civil  Code,  §  40;  Butler  v.  Howes,7Cal.  87. 

We  see  nothing  In  the  points  that  the 
coniplilnt  was  ambiguous,  uncertain,  or 
unintelligible.    Judgment  affirmed. 

We  concur:    Sharpstein,  J.;  Fox,  J. 


84  Cat  J3» 

Wilson  v.  White.    (No.  12,897.) 
{Supreme  Court  of  California.    June  2,  1890.) 
Mortoaoe— Foreclosure— Plbadino  and  Pboov. 

1 .  A  conveyance  of  land,  by  the  purchaser  at  a 
foreclosure  sale,  to  a  person  who  had  a  contract 
for  the  land  before  the  sale,  is  consideration  for  a 
mortgage,  whether  or  not  the  latter  was  made  a 
party  to  tne  foreclosure  suit;  for,  if  his  right  un- 
der his  contract  was  not  cut  off  by  the  suit,  the 
conveyance  at  least  assigned  the  mortgage  debt. 

'i.  In  an  action  to  foreclose  a  mortgage,  evi- 
dence of  plaintiff's  fraud  is  inadmissible,  even 
though  not  objected  to,  where  there  are  no  allega- 
tions of  fraud  in  the  answer. 

8.  A  conveyance  to  and  by  a  person  under  an 
assumed  name  passes  title. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  Walter  Levy, 
Judge. 

Craig  Jt  Meredith,  for  appellant.  Flaber 
Ames,  for  respondent. 

Hatne,  C,  This  was  an  action  for  the 
foreclosure  of  a  mortgage  made  to  secure 
the  payment  of  a  note  for  $250.  The  an- 
Bwer  contained  a  K<^neral  denial,  and  aa 
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affirmative  averment  that  the  note  was 
■without  conBldnratioa.  The  trial  court 
found  this  averment  to  lie  true,  and  gave 
Judgment  lorthedelendant;  and  theplaln- 
tiff  appeals.  The  material  facts  shown  by 
the  evidence  are  as  follows:  AVhlle  the 
property  Involved  was  held  by  one  Dun- 
can for  the  benefit  of  the  Pioneer  Bank, 
and  was  subject  to  a  mortgage  in  favor  of 
onn  Bradley,  Duncan  made  u  contract  to 
sell  it  to  the  defendant,  who  bad  no  notice 
of  the  rights  of  the  banlc,  for  tbe  sum  of 
$1,800.  Of  this  sum  t)ie  defendant  paid 
fl.e.'O,  leaving  due  a  balance  of  $180.  In 
this  condition  of  affairs  the  bank  was  ad- 
judicated a  bankrupt,  and  the  plaintiff 
and  one  Hyde  were  appointed  assignees. 
Thereupon  Duncan  conveyed  to  the  as- 
signees his  interest  in  tlie  property,  and  in 
the  contract  with  the  defendant.  There 
1b  mention  of  a  deed  from  Duncan  to  the 
defendant,  but  that  deed  does  not  include 
the  property  involved  here.  Hyde  pre- 
pared a  deed  from  the  assignees  to  the  de- 
fendant, siisned  It,  and  handed  it  to  the 
plaintiff,  to  be  by  him  signed  and  delivered 
to  the  defendant  upon  his  paying  the  bal- 
ancedneuponhiscontract.  Plaintiff  never 
executed  this  deed,  but  kept  It  in  his  pos- 
session. He  purchased  the  Bradley  mort- 
gage, paying  full  value  for  it  out  of  his 
own  funds,  aad  subsequently  brought  suit 
to  foreclose  it.  It  is  somewhat  uncertain 
who  purchased  at  this  foreclosure  sale. 
Xo  documents  were  introduced  in  evidence. 
The  defendant  testified  that  the  title 
passed  to  Bradley,  and  that  he  conveyed 
it  to  plaintiff,  while  the  plaintiff  seems  to 
testify  that  he  himself  purchased  at  the 
Hheriff'seale,  but  got  a  quitclaim  deed  from 
Bradley.  This  uncertainty  is  immaterial, 
however;  for  in  either  case  the  title 
passed  to  the  plaintiff,  who  thereupon 
made  a  deed  to  "John  Wamen,"  who  was 
plaintiff's  brother-in-law,  and  whose  real 
name  was  Hard  wick  or  Hard  wig.  He 
paid  no  consideration  for  the  deed,  but 
acted  in  the  interest  of  the  plaintiff,  and 
assumed  the  name  of  Wamen  at  his  re- 
quest, and  for  the  occasion  only.  The  de- 
fendant offered  to  pay  the  balance  due  on 
his  contract,  but  was  told  by  plaintiff  that 
the  title  had  passed  to  Wamen  by  the  fore- 
closure proceedings.  He,  however,  intro- 
duced defendant  to  Waruen  as  the  man 
who  had  the  title ;  and  an  arrangement 
was  made  by  which  Wamen  made  a  deed 
tothedefendant,  and  the  latter  paid  there- 
for $200  in  rash,  and  gave  his  note  for  $250 
more,  secured  by  mortgage  upon  the  prop- 
erty. This  note  and  mortgage  were  trans- 
ferred by  Wamen  to  the  plaintiff,  and  con- 
stitute the  foundatiou  of  the  present  ac- 
tion. 

The  defendant  contends  that  there  was 
fraud  on  the  part  of  the  plaintiff.  But,  so 
far  as  the  creditors  of  the  bank  are  con- 
cerned,it  is  a  sufficient  answer  to  say  that 
the  creditors  are  not  complaining,  and 
that  their  rights  are  not  involved  here; 
and,  so  far  as  the  defendant  himself  is  con- 
cerned, there  is  no  fraud  set  up  in  the  an- 
swer. Aside  from  denials,  the  sole  defense 
pleaded  Is  want  of  consideration.  Nor 
can  It  be  said  that  the  place  of  a  pleading 
was  supplied  by  litigating  the  question 
without  objection.    The  rule  in  that  re- 


gard only  covers  defects  in  a  pleading,  and 
not  a  total  absence  of  anything  in  rela- 
tion to  a  defense.  Leaving  out  the  ques- 
tion of  fraud,  as  must  be  done,  for  the  rea- 
sons above  stated,  the  only  matter  dis- 
cussed b.y  counsel  is  whether  title  passed 
by  the  deed  to  John  Warnen,  and  by  the 
deed  from  him  to  the  defendant;  it  being 
assumed  by  counsel  that  if  it  did  there 
was  consideration  for  the  note  and  mort- 
gage sued  on,  but  otherwise  that  there 
was  no  such  consideration.  We  think  that 
the  deeds  were  sufficient  to  convey  the 
title.  It  is  Involved  in  the  very  Inception 
of  a  deed  tliat  there  must  be  a  grantee,  to 
w^hom  delivery  is  made,  and  In  whom 
the  title  can  vest.  If  there  be  no  grantee, 
and  the  deed  is  to  a  mere  fictitious  name, 
it  is  obvious  that  it  is  a  nullity.  But  II 
there  be  a  pei-son  in  existence,  and  idcnti- 
fled,  and  delivery  la  made  to  him,  It  makes 
no  difference  by  what  name  he  is  called. 
He  may  assume  a  name  for  the  occasion; 
and  a  conveyance  to  and  by  him  under 
such  name  will  pass  the  title.  This  was 
held  in  David  v.  Insurance  Co.,  83  N.  Y. 
265.  There  the  owner  of  property  made  a 
deed  to  "Max  David,"  which  was  a  flcti- 
tiouB  name,  and  subsequently  made  a  deed 
by  said  name  of  Max  David  to  a  third  per- 
son. It  was  held  that  the  first  deed  was 
void,  and  that  the  title  remained  in  the 
owner,  but  that  it  passed  by  the  second 
deed;  the  court,  per  Earl,  J.,  saying: 
"In  executing  any  instruments,  1  can  find 
no  authorities  which  bold  that  one  is  not 
bound  by  the  name  he  adopts  or  uses. 
Pro  hac  vice.  It  is  his  name. "  So,  where 
a  deed  was  made  out  in  the  name  of 
".James  O.  Brunlus,"  and  signed,  "  J.  O. 
Brunius,  "  it  was  held  that  parol  evidence 
was  admissible  to  show  that  John  O. 
Brunlus  was  the  party  who  signed  the 
deed,  and  that  if  this  was  proved  his  title 
passed.  The  court  said:  "If  the  true 
owner  conveys  by  any  name,  the  convey- 
ance as  between  the  grantor  and  grantee 
will  transfer  title,  and  in  all  cases  evi- 
dence alinatle  the  instrument  is  admissible 
to  Identify  the  actual  grantor.  The  ad- 
mission of  such  evidence  does  not  change 
the  written  instrument,  or  add  new  terms 
to  it,  but  merely  fixes  and  applies  the  terms 
already  contained  in  it."  Wakefield  v. 
Brown,  38  Minn.  363,  87  N.  W.  Bep.  788.  A. 
somewhat  similar  ruling  was  made  in 
Middleton  v.  Flndla,  25  Cal.  78 ;  and  upon 
the  authority  of  this  last  case  It  was  held 
in  Fallon  v.  Kehoe,  88  Cal.  44,  that  a  deed 
made  to  "Darby  O'Fallon,"  which  was 
the  name  under  which  Jeremiah  Fallon 
sometimes  passed,  was  a  good  deed,  and 
that  a  conveyance  by  him  under  the  name 
of  "Darby  O'Fallon"  transferred  the  title; 
the  court,  per  Crockett,  J.,  saying :  "  We 
do  not  understand  counsel  as  contradict- 
ing the  proposition  that.  If  the  true  owner 
conveys  the  property  by  any  name,  the 
conveyance  as  between  the  grantor  and 
grantee  will  transfer  the  title. "  See,  also. 
Garwood  v.  Hastings,  38  Cal.  222;  An- 
drews V.  Dyer,  81  Me.  104, 16  Atl.  Rep.  405; 
Horamel  v.  Devinney,  39  Mich.  522;  Staak 
V.  Sigelkow,  12  Wis.  234;  Nixon  v.  Cob- 
leigh.  52  III.  387.  Upon  the  authority  of 
the  foregoing  cases  it  must  be  held  that 
the  Warnen  dneds  transferred   the  title; 
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and  It  makes  no  difference  In  the  result 
■whether  the  defendant  ■was  a  party  to  the 
foreclosure  of  the  Bradley  mortgaKe  or 
not.  If  he  ■was  a  party,  and  the  decree  cut 
off  his  interest,  it  is  manifest  that  what- 
ever rights  he  has  to  the  property  he  got 
under  the  deed  from  Warnen,  which  was 
ample  consideration  for  what  be  promised 
to  paylorlt.  If  he  was  not  a  party,  then,  al- 
though his  rights  under  the  contract  were 
not  cut  off,  yet  the  purchaser  is  in  equity 
the  Bcaignee  of  the  debt  secured  by  the 
Bradley  mortgage.  Carpeatier  v.  Bren- 
ham,40  Cal.  221 ;  Rumpp.  v.Gerkens,59Cal. 
49(i ;  Henderson  v.  Grammar,  66  Cal.  335,  6 
Pac.  Bep.  488.  And  a  conveyance  by  him 
or  bis  grantee  operates  as  a  release  of  this 
right,  and  consequently  was  consideration 
for  a  promise  to  pay  for  it. 

The  plaintiff  aslcsthat  final  judgment  be 
ordered  in  his  favor.  But,  inasmuch  as 
all  the  allegations  of  the  complaint  were 
put  in  issue  by  the  answer,  and  as  the  only 
thing  found  was  that  the  note  was  with- 
out consideration,  it  is  hardly  necessary 
to  say  that  final  Judgment  cannot  be  or- 
dered as  requested.  We  therefore  advise 
that  the  Judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded 
for  a  new  trial. 

I  concur:  Belcher,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 


84  Cal.  27J  

Ha  WES  v.  Clark.    (No.  12,783.) 

(Supreme  Court  of  California.    June  3,  1890.) 

continl'anob  —  dlscretioji  —  fisdikgs  —  jobt 
TriaI/— Waiveb. 

1.  The  refusal  to  continue  a  case  because  of  the 
inflamed  condition  of  counsel's  eyes  is  not  an 
abuse  of  the  court's  discretion,  where  he  ivas  be- 
fore the  court  at  the  time,  and  immediately  pro- 
ceeded to  conduct  the  trial  in  person. 

2.  It  the  findings  made  are  sufficient  to  support 
the  judgment^  the  failure  to  find  upon  other  issues 
is  not  reverslDie  error,  where  the  record  does  not 
show  that  any  evidence  was  introduced  thereon. 

3.  A  dafendant  cannot  demand  a  trial  by  a  jury 
after  having  waived  his  right  thereto  in  consider- 
ation of  an  agreement  to  transfer  a  cause  to  an- 
other department  of  the  court. 

Commissioners'  decision.  Departmentl. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco ;  William  T.  Wai.- 
LACE,  Judge. 

Theodore  Bradley,  (A/.  O,  Cobb,  of  coun- 
sel,) for  appellant.  JSdvurd  J.  Linfortb, 
and  A.  C.  Hcarlo,  (Ilunry  M.  Clenieut,  of 
cuunscl,)  for  appellee. 

FooTE,  C.  Hnwes  obtained  a  Judgment 
against  Clark  based  upon  two  promissory 
notes.  From  tbat  judgment,  and  an  order 
denying  a  now  trial,  the  defendant  ap- 
peals. Appellant  claims  that  the  trial 
court  should  have  granted  the  motion 
for  a  new  trial  made  in  his  behalf, 
because  it  was  guilty  of  an  abuse  of  dis- 
cretion in  not  granting  a  continuance  on 
the  ground  of  the  inflamed  condition  of 
the  eyes  of  his  counsel.  The  courtsawthe 
counsel  and  his  condition  at  the  time  the 
application  was  made,  and  was  a  further 


witness  to  the  fact  that,  notwithstanding 
his  alleged  disability,  he  immediately  pro- 
ceeded to  participate  and  conduct  the  trial 
in  person.  Under  this  state  of  facts,  we 
cannot  agree  with  the  defendants'  conten- 
tion on  that  point. 

It  is  next  urged  in  behalf  of  the  appel- 
lant that  the  court  erred  in  refusing  to 
grant  a  Jury  trial,  as  there  was  no  legal 
waiver  of  such  trial.  The  facts  surround- 
ing the  transaction  seem  to  be  that  the 
cause  was  peremptorily  set  for  trial  on  the 
16th  of  April,  1888,  in  a  certain  department 
of  the  superior  court  for  thecity  and  coun- 
ty of  San  Francisco.  The  defendant's 
counsel  was  desirous  of  having  it  trans- 
ferred to  another  department  of  that 
court,  BO  as  to  secure  a  delay  in  the  trial. 
The  plaintiff's  counsel  acceded  to  this,  if 
tlie  otiier  side  would  waive  a  trial  byjury. 
The  matter  was  agreed  to  upon  that  ba- 
sis, and  coimael  appeared  in  open  court  and 
waived  a  Jury;  the  cause  being  also  set 
for  trial  on  the  3d  of  May,  1888.  The  waiv- 
er was  not  entered  in  the  minutes  in  writ- 
ing; and  when  the  causecameon  for  trial, 
on  the  14th  of  the  same  month,  the  coun- 
sel for  defendant  asked  for  a  continuance, 
which,  as  we  have  seen,  was  refused.  He 
then  demanded  a  jury  trial.  The  court, 
after  full  examination  of  the  attorneys  and 
the  clerk,  became  satisfied,  and  properly 
so,  that  the  defendant's  counsel  had 
made  the  stipulation  above  adverted  to, 
and  had  appeared  in  open  court  ami 
waived  a  jury  trial.  Thereupon,  it  refused 
a  jury  trial,  and  ordered  the  clerk  to  enter 
the  waiver  on  the  minutes  aunc  pro  tunc 
as  of  the  date  when  the  same  had  actually 
been  made.  Without  going  into  the  ques- 
tion as  to  wtiethcr  the  court  had  the  pow- 
er then  to  have  such  entry  made,  it  is  plain 
that  the  defendant  is  not  in  a  position  to 
complain  of  its  action.  He  got  the  benefit 
of  one  part  of  thestipiilation,— that  is,  the 
transfer  of  the  cause  to  another  depart- 
ment of  the  court  than  the  one  in  ■which 
it  was  peremptorily  set  for  trial, — and  se- 
cured about  a  month's  delay,  which  seemed 
to  be  his  prime  object,  and  should  not  be 
allowed  to  avoid  tiie  accompanying  bur- 
den of  a  trial  before  the  court  without  a 
Jury,  which  he  had  in  open  court,  by  his 
counsel,  waived.  Himmelmann  v.  Sullivan, 
40  Cal.  126. 

By  a  supplemental  brief,  he  now  claims 
that  the  court  made  no  finding  upon  cer- 
tain affirmative  defenses  set  up  in  his  an- 
swer at  folios  14  and  29.  The  record  con- 
tains nothing  to  show  that  any  evidence 
Whatever  was  introduced  on  any  such  Is- 
sues. The  findings  as  they  stand  are  am- 
ply sufficient  to  support  the  judgment,  and 
contain  nothing  "inconsistent  with  it." 
Therefore  the  failure  to  find  upon  an  is- 
sue, the  finding  upon  which  "  would  mere- 
ly have  the  effect  of  invalidating  a  judg- 
ment fully  supported  by  the  findings  marie, 
will  not  be  held  ground  for  reversal  unless 
it  is  shown  by  statement  or  bill  of  excep- 
tions that  evidence  was  submitted  In  re- 
lation to  such  issue."  Himraelman  v. 
Henrv,  33  Pac.  Rep.  1098,  (filed  in  bank 
May  7,  iJSOfl. )  We  therefore  advise  that  the 
judgment  and  order  be  affirmed. 

We  concur:    Beixueb,  C.  C;  Hatnb,  G. 
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Pek  Cubiam.  For  the  reasons  given  In 
the  foregoing  oplnlou  the  Judgment  and 
order  are  affirmed. 

84  Cai.  »i 

Peopi,b  t.  Handgn.    (No.  20,640.) 

{SuiprerM  Couirt  of  CaUfomia.    June  6,  1890.) 

LaBC«HT— SCFFICIINCT  Of  EvrDSNCB. 

Defendant,  of  matare  age,  and  without 
noneT,  met  a  boy  of  17  at  a  Inmber  camp,  and,  ex- 
preaaing  a  desire  to  ^  to  B.,  the  bov  offerod  to  ac- 
company bim,  and  pay  his  way.  They  got  intox- 
icated, and  entered  a  restaurant,  where  tbe  boy 
went  to  sleep,  placing  his  vest  under  his  pillow. 
Defendant  openly,  in  the  presence  of  two  other 
persons,  took  from  the  vest  $150,  for  the  purpose, 
as  he  claims,  of  safe-keepinf;.  He  then  bought  tick- 
ets to  S.  for  himself  and  the  boy,  had  bis  whiskers 
shaved  off,  entered  a  saloon,  became  drunk,  and 
was  arrested.  On  seeing  the  oiBcer,  he  tried  to  run 
oway.  When  searched  he  had  a  little  over  $10U  with 
him.  Being  released  before  quite  sober,  the  clerk 
retained  the  money,  and  gave  bim  a  receipt  for  it. 
He  then  returned  to  the  restaurant,  and  asked 
for  his  "son, "  when  the  boy  caused  him  to  be  ar- 
rested for  stealing  the  money.  He  was  unable  to 
account  for  the  missing  ISO.  Held  sufficient  evi- 
dence to  justify  a  conviction  of  grand  laroeny. 

Commlasloners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  FrtinciBco;  F.  W.  Van  Bbtneoou, 
Judge. 

Edgar  D.  Petxotto,  lor  appellant.  Atty. 
Gen.  Geo.  A.  Johnson,  for  the  People. 

FooTE,  C.  The  defendant,  Hansen,  -was 
convicted  of  grand  larceny.  He  appeals 
from  the  Judgment  therein  rendered,  and 
from  an  order  denying  him  a  new  trial. 
The  sole  ground  upon  which  he  bases  his 
contention  lor  a  reversal  of  the  judgment 
and  order  Is  that  the  evidence  entirely  fails 
to  support  the  verdict  of  the  Jury.  His 
claim  is  that  the  mone.y  which  he  was 
charged  tohavestolenwasln fact  taken  by 
him  from  the  clothes  of  Ms  sleeping  friend 
for  safe-keeping ;  that  the  friend  was  drunk 
Jn  «  restaurant,  and  the  money  alleged  to 
have  been  stolen  was  taken  openly,  in  the 
presence  of  two  other  persons,  with  the 
avowed  intention  to  keep  it  snfeiy  nntil 
tbe  friend  and  companion  should  awake, 
and  become  sober.  The  evidence  does, 
wlthuutconfilct,  show  that  the  taking  was 
open,  and  in  the  oresence  of  other  persons, 
and  with  the  avowed  intention  of  taking 
care  of  It  for  the  sleeping  and  Intoxicated 
friend.  The  doubt  which  is  thrown  upon 
the  transaction  as  being  bona  ffde,  and  is 
really  accompanied  by  the  avowed  Intent, 
to  the  subsequent  conduct  of  the  defend- 
ant, which  throws  light  upon  the  true  and 
secretly  entertained  Intent  to  convert  the 
mon^  larcenonsly  to  his  own  use,  at  the 
time  of  the  taking. 

The  defendant  was  without  means,  a  man 
of  mature  age,  who  fell  In  with  a  boy  at  a 
lomber  camp  in  Sonoma  county.  The  boy 
bad  something  over  f  170,  and,  after  some 
little  acquaintance  between  them,  the  de- 
fendant desiring,  as  he  said,  to  go  to 
Seattle,  the  boy  offered  to  pay  his  expenses 
there,  and  to  accompany  him.  In  pur- 
seance  of  this  plan  the  two  came  to  San 
Francisco,  and  proceeded  to  get  Intoxicat- 
ed, after  which  they  went  to  a  restaurant, 
and  the  boy  lay  down  on  a  lounge,  with 
the  apparent  desire  to  sleep  oS  his  intoxi- 


cation. The  defendant,  not  so  drunk  ad 
his  companion,  took  $150  in  seven  $20  and 
two  $5  gold  coins  from  a  vest  of  the  boy, 
which  he  had  taken  off  and  placed  under 
bis  pillow.  This  was  done  In  the  presence 
of  Gustave  Dalllnge,  a  cook  and  waiter  in 
the  restaurant,  and  of  a  Mrs.  Oswaldt. 
The  defendant  then  went  off,  and  pur- 
chased a  ticket  for  himself  and  the  boy  to 
Seattle,  for  which  be  paid  $20,  and,  get- 
ting drunk  after  a  while  in  a  saloon,  was 
put  in  jail  by  a  police  officer.  He  was 
found  then  to  have  $100  In  gold  upon  him, 
and  a  little  less  than  $1  in  silver,  and  a 
knife  belonging  to  the  boy.  He  got  out 
of  Jail;  and,  because  he  was  not  then  con- 
sidered sober,  the  property  clerk  of  the  po- 
lice court,  where  the  money  taken  from 
him  was  on  deposit,  gave  him  a  receipt 
for  the  money,  but  would  not  give  him  the 
money  Itself.  He  then  went  back  to  where 
he  had  left  the  boy,  a  day  or  so  having 
elapsed  since  he  had  been  there,  and  asked 
for  his  "son,"  as  he  called  the  boy.  The 
boy  was  there,  and  at  once  grabbed  him 
and  demanded  his  money.  The  defendant 
told  the  boy  that  he  had  a  receipt  for  the 
money,  and  that  it  was  In  the  city  hall. 
The  latter  would  not  take  the  receint,  but 
made  an  outcry  for  the  police,  and  the  de- 
fendant was  arrested.  According  to  the 
evidence  of  the  policeman  who  arrested 
hlra  before  he  returned  to  the  restaurant, 
the  defendant  had  been  in  a  saloon,  and 
was  drunk  and  boisterous,  displaying 
money,  and  In  company  with  parties  be- 
fore whom,  had  he  been  sober,  he  would 
not  have  made  the  display.  He  told  the 
pollr^eman  a  rambling  story  about  the 
money  he  had  being  his  own,  and  was  for 
the  support  of  his  wife,  and  that,  if  it  was 
taken  from  him,  he  could  not  support  her, 
and  that  he  thought  of  making  a  trip  to 
Europe,  and  spending  a  good  deal  of  mon- 
ey, etc.  When  searched  preparatory  to 
being  "booked "In  the  jail  for  being  drunk, 
$100  in  gold  coin  were  found  on  him,  as 
well  as  less  than  $1  In  silver,  a  knife,  and 
a  bag  In  which  the  gold  was,  which  bag 
was  the  boy's.  The  defendant  had  no 
money  when  he  started  to  accompany  the 
boy  to  San  Francisco,  and  the  boy  paid 
his  expenses,  and  gave  him  money  to  the 
amount  altogether  of  $8.50  before  the  al- 
iPKed  theft.  While  absent  from  the  boy, 
after  the  taking  of  the  money,  the  defend- 
ant had  his  whiskers  shaved  off;  and, 
when  the  officer  came  into  the  saloon 
where  the  defendant  was  drunk,  besought 
to  avoid  him,  and  ran  away.  What  be- 
came of  some  $30  Of  the  money  taken  the 
defendant  could  not  account  for.  The 
Jury,  evidently  impressed  with  the  beltel 
that  the  avoidance  by  the  defend  ant  of  a 
police  officer  as  soon  an  he  saw  bim  com- 
ing into  the  saloon,  his  shaving  off  his 
whiskers,  and  his  conduct  In  apparently 
recklessly  drinking  and  spending  money 
not  his  own,  and  other  circumstances  In 
the  case,  evidenced  on  the  part  of  the  de- 
fendant a  felonious  intent  to  takeand  car- 
ry away  the  money  In  the  first  Instance, 
which,  as  he  could  not  do  secretly,  he  did 
boldly  and  openly,  and  with  the  declared 
intent  to  take  care  of  It,  bat  secretly  to 
steal  It. 
It  Is  nrged  b«re  that  the  case  ol  People 
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V.  Stewart,  80  Cal.  129,  22  Pac.  Kep.  134, 
where  the  judgmeat  was  reversed,  waa 
not  so  strong  a  case  on  the  evidence  in  fa- 
vor of  the  innocence  of  the  defeudantthere 
aa  are  the  facta  shown  here.  With  this 
contention  we  cannot  ajcree.  The  con- 
duct of  Stewart  at  the  time  of  the  taking, 
and  ever  after,  was  to  all  appearances  to- 
tally devoid  of  any  filonious  intent,  and 
without  any  of  the  suspicious  circumstances 
as  appeared  in  tbeconduct  of  the  defendant 
here  subsequent  to  the  taking.  We  there- 
fore advise  that  the  judgment  and  order 
be  affirmed. 

We  concur:    Vanclief.  C.  ;  Gibbon-,  C. 

Peu  Curiam.  For  the  i-easons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


84  C61.  S44 

Hart  v.  Mead,  Sheriff.  (No.  12,688.) 
(SwpreT/ie  Court  of  California,.  June  3,  1890.) 
Sale— CnAiNOK  or  Possession— Evidence. 
In  a  suit  against  a  sheriff  to  recover  certain 
cattle,  or  tbeir  value,  seized  on  an  execution  against 
plaintiff's  lather,  it  appeared  that  she  was  living 
in  her  father's  household;  that  she  received  and 
placed  on  record  a  bill  of  sale  of  the  cattle  and 
other  property  from  him  more  than  a  year  before, 
and  had  finished  paying  therefor  more  than  four 
months  before  the  seizure;  that  when  buying  she 
was  ignorant  of  her  father's  Indebtedness  to  the 
judgment  creditor ;  that  she  at  once  sent  written 
notice  of  her  purchase  to  other  persons  interested 
in  the  same  herd,  and  immediately  began  to  care  for 
the  cattle  by  riding  about  and  loolcing  after  them; 
that  she  attended  the  rodeos,  and  superintended 
the  separation  of  her  cattle  from  the  others,  and 
thereafter  took  personal  charge  of  them  to  the 
same  extent  aa  a  man  would  do  under  similar  cir- 
cumstances. Held  sufficient  evidence  to  sustain 
a  finding  of  actual  and  immediate  change  of  pos- 
session, as  required  by  Civil  Code  Cal.  §  iJ440. 

Commissioners' decision.    Department  1. 

Appeal  from  superior  court,  Mariposa 
county;  John  M.  Corcoran,  Judge. 

J.  M.  CoogOon,  for  appellant.  G.  G. 
Gaucher,  Newman  Jones,  and  R.  B.  Stol- 
(ler,  for  respondent. 

FooTE,  C.  This  action  was  brought  by 
the  plaintiff,  Nancy  J.  Hart,  to  recover  of 
the  defendant,  as  the  sheriff  of  Fresno 
county, certain  cattle  alleged  by  the  plain- 
tiff to  be  her  property,  and  wrongfully 
taken  on  an  execution  against  her  father, 
A.  W.  Bolton,  or  the  value  thereof.  The 
cause  was  tried  before  a  jury,  who  found 
a  verdict  for  the  plaintiff  for  the  recovery 
of  23  head  of  cattle,  or  for  the  sum  of  ^575 
if  recovery  of  the  property  in  dispute  could 
not  be  bad.  Judgment  thereupon  fol- 
lowed. Upon  motion  the  court  granted  a 
new  trial  conditionally, — ^that  is,  unless 
the  plaintiff  would  consent  to  a  modifica- 
tion and  reduction  of  the  Judgment  to  the 
sum  of  ^414;  which  consent,  ns  required, 
being  given,  and  the  modificntioii  made,  a 
new  trial  was  not  awarded.  From  the 
order  made  in  the  premises,  and  from  the 
judgment,  the  defendant  has  appealed. 

The  contention  of  the  defendant  is,  in 
the  main,  that — First,  the  evidence  did  not 
justify  the  jury  in  finding  the  sale  of  the 
cattle  in  dispute  to  the  plaintiff  from  her 
father,  A.  W.  Bolton,  the  judgment  debt- 


or, to  be  bona  Sde,  under  the  provisions  of 
section  3439  of  the  Civil  Code;  an(\, second, 
that,  supposing  the  sale  to  have  been 
shown  to  be  in  fact  untainted  with  fraud, 
the  conditions  imposed  by  section  3440, 
Civil  Code,  were  not  sufficiently  complied 
with,  under  the  evidence,  to  justify  the 
jury  in  finding  the  sale  of  the  property  in- 
volved here  to  the  plaintiff  by  A.  W.  Bol- 
ton to  have  been  valid. 

The  plaintiff,  it  seems,  was  a  young  wid- 
ow, who  had  been  living  in  the  household 
of  her  father,  A.  W.  Bolton,  most  of  the 
time  since  January,  188.5.  She  testified 
that  the  cattle  In  dispute  were  in  her  pos- 
session on  the  20th  day  of  January,  1887, 
the  date  of  the  levy  of  an  execution  on  a 
judgmeat  against  her  father,  and  in  favor 
of  his  creditor,  Mr.  Beid;  that  she  had 
bought  them  from  her  father  on  the  2d  of 
September,  1885;  that  the  cattle  at  that 
time  were  part  of  an  undivided  band 
known  as  the  "  Pot-Hook  "  band  of  cattle, 
owned  in  undivided  shares  by  J.  J.  West- 
fall,  a  half  interest,  and  J.  R.  Westfall  and 
A.W.Bolton  each  an  undivided <me-fourth 
interest.  She  bought  the  interest  of  Bol- 
ton in  the  cattle,  and  also,  in  addition, 
two  saddle  horses  and  a  mure  and  two 
colts.  For  the  whole  property  she  execut- 
ed her  note  for  $800,  and  received  a  bill  of 
sale  for  it.  This  bill  of  sale  was  recorded 
by  her  on  the  16th  of  September,  18S.5,  in 
Book  G  of  the  Miscellaneous  Records  of 
Mariposa  county,— the  range  of  the  cattle 
being  in  both  that  and  Fresno  counties; 
nothing  except  the  cattle  being  involved 
in  this  suit.  Her  father  at  the  time  of  this 
sale  owed  her  |199. 81,  which  was  at  once 
credited  on  this  note.  Said  amount  was 
made  up  of  fSO  for  a  horse  she  had  sold 
him,  $15  she  had  paid  for  him  at  a  store, 
and  $104.81  which  she  paid  for  him  to  Dr. 
Turner  on  the  day  of  the  sale  of  the  cattle, 
— this  last  amount  being  for  some  bogs 
coming  to  her  from  her  husband's  estate, 
which  she  gave  to  Turner;  and  by  the  2d 
of  November,  1886,  she  bad  paid  up  the 
whole  amount  of  the  note.  It  appears 
that  she  began,  as  soon  as  she  purchased 
the  cattle,  to  ride  around  and  look  after 
them,  as  they  ran  upon  the  range,  just  as 
lier  father  had  previously  done,  and  that 
she  performed  from  that  time  on  all  the 
duties  which  would  pertain  to  a  man  slra- 
ilarly  circumstanced,  and  in  charge  of  and 
owning  an  interest  in  cattle  running  on 
a  range  of  very  considerable  extent.  At 
the  time  of  her  purchase,  she  owned  some 
other  property  exclusive  of  that  coming 
to  her  from  herdeceased  husband's  estate, 
viz.,  some  horses,  and  about  16  head  of 
hogs.  She  also  had  delivered  to  her  by 
her  father  the  branding  iron  pertaining  to 
this  brand  of  cattle,  and  branded  calves 
with  it.  On  the  2l8t  of  November,  1886, 
she  sent  a  written  notice  to  the  Westfalla, 
who  were  joint  owners  with  her  of  the 
brand  of  cattle,  that  she  had  purchased 
her  father's  interest  in  them,  and  seems 
also  to  have  made  this  fact  known  to  such 
other  persons  as  she  saw.  She  stated  fur- 
ther that,  at  the  time  of  the  purchase  from 
her  father,  she  did  not  know  that  he  was 
indebted  to  Mr.  field.  She  thus  succeeded 
her  father  at  once  in  the  care  of  the  cattle, 
and  looked  after  them  as  they  were  upon 
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the  range,  at  the  time  ot  the  purchase,  as 
he  had  previously  done  as  part  owner 
thereof,  and  continued  to  be  thus  in  con- 
trol ot  them  until  about  the  25th  of  April, 
1886,  when  a  rodeo  was  had.  at  which  the 
cattle  were  gathered  up  by  the  parties  in- 
terested, and  those  called  on  to  assist  at 
It,  and  divided  out  between  the  plaintiff 
aoDd  the  Westfalls;  she  assisting  to  gather 
them  up,  and  being  present  at  the  divis- 
ion. The  cattle  were  in  charge  of  her  fa- 
ther and  J.  R.  Westfall  when  she  bought; 
they  having  gotten  them  from  J.  J.  West- 
tali  on  shares.  The  notice  which  she  sent 
to  the  Westfalls  as  to  her  purchase  also 
stated  that,  she  having  bought  her  fa- 
ther's interest  in  the  cattle,  they  must  sell 
no  more  of  them  until  a  division  could  be 
had,  and  that  they  would  have  to  settle 
with  her  for  her  share  of  what  they  had 
sold  since  her  purchase,  and  that  she  had 
appointed  her  father  her  agent  to  look 
after  the  cattle;  but  her  father  did  not  act 
under  that  authority,  except  some  time 
In  December,  1885,  when,  riding  over  the 
range,  he  would  turn  the  cattle  back,  if 
he  found  them  straying  off  the  range,  as 
he  would  do  for  any  one  else.  Her  father 
states:  "We  commenced  gathering  cattle 
for  the  rotleoa  about  the  11th  of  March, 
and  kept  on  until  May  14, 1886.  The  first 
division  of  cattle  between  J.  J.  Westfall, 
J.  R.  Westfall,  and  plaintiff  took  place 
near  the  Hart  cabin  about  April  25th.  I 
have  been  in  the  cattle  business  about 
fourteen  or  fifteen  years.  Rodeoa  are  usu- 
ally held  from  March  to  May.  After  the 
time  when  I  sold  the  eattle  to  plaintiff, 
September  2d,  a  rodeo  could  not  be  held 
until  'tihe  spring  of  1S80,  as  the  cattle  and 
horses  would  be  too  weak  until  the  grass 
was  good  m  the  spring. "  The  plaintiff  is 
corroborated  in  the  main  portion  of  her 
testimony,  as  to  the  immediate  acts  of 
possession  and  ownership  which  she  exer- 
cised over  the  cattle  as  changed  from  that 
of  her  father,  and  the  steps  which  she  took 
to  notify  others  of  the  change  of  ownership 
from  her  father  to  herself,  by  sundry  wit- 
nesses. 

It  further  appears  that  Bolton,  for  some 
time  previous  to  the  sale,  had  been  en- 
deavoring to  sell  his  interest  in  this  band 
ot  cattle,  in  order  to  wind  up  bis  business 
and  quit  horseback  riding,  and  try  to  pay 
all  his  creditors,  who  were  not  many,  nor 
the  amounts  due  them  large,  and  proba- 
bly not  more  than  what  he  owned  would 
suffice  to  pay ;  that  the  plaintiff  here  did 
not  know  he  owed  Reid,  the  plaintiff  in 
the  execution;  that  It  was  uncertain  at 
the  time  of  the  sale  what  the  interest  in 
the  running  cattle  would  be  worth;  that 
she  seems  to  have  received  at  the  rodeo 
something  over  30  head  of  cattle,  to  have 
driven  them  oH  and  taken  care  of  them, 
mainly  in  person,  from  that  time  on  to  the 
date  of  the  levy,  and  Ixi  have  been  as  as- 
sidnous  in  her  attention  to  tUem  as  a  man 
'would  be  of  his  own  in  a  like  case.  From 
these  facts  and  circumstances  surrounding 
the  whole  transaction,  besides  those  previ- 
ously stated,  and  others  which  appear  in 
the  record,  and  considering  the  conditions 
attending  the  stutua  of  the  property  sold, 
we  cannot  say  that  the  j  ury  were  not  war- 
ranted in  believing  that  the  sale  of  the  cat- 


tle was  In  fact  bona  Ode,  and  accompa- 
nied by  an  immediate  delivery,  and  fol- 
lowed by  an  actual  and  continued  change 
o\  possession,  under  the  terms  of  sections 
3439  and  344(1  of  the  Ovil  Code. 

We  perceive  no  error  of  the  court  in  Its 
action  upon  the  giving,  refusing,  or  modi- 
fication of  the  instructions;  nor  is  there 
any  other  prejudiclnl  error  shown  by  the 
record.  We  therefore  advise  that  the  judg- 
ment and  order  be  affirmed. 

We  concur:    Vanclief,  C. ;  Gibson,  C. 

Per  Curiam.  For  reasons  given  in  the 
foregoing  opinion  the  Judgment  and  order 
are  afSrmed. 
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Kaplan,  Clerk.    (No.  12,4(54.) 

{Swprems  Court  of  Califomta.    June  13,  1890.) 

Aboktivb  Appeal — CtoNSTBUcrioN  op  Statote. 

1.  Under  Code  Civil  Proc.  Cal.  i  939,  which 
provides  that  an  appeal  may  be  taken  from  a  final 
judgment  within  one  year  after  such  judgmeut  is 
entered,  an  appeal  which  was  perfected  after  the 
rendition,  but  before  the  entering,  of  the  judgment, 
was  abortive,  and  did  not  bring  the  case  up. 

2.  Where  an  order  substituting  a  party  was 
made  in  the  supreme  court,  in  a  case  supposed  to 
be  pending  there,  though  In  fact  the  appeal  was 
abortive,  the  order  of  substitution  will  fall  with 
the  dismissal  of  the  appeal. 

Commissioners'  decision.  Departmentl. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  K.  Wilbon, 
Judge. 

George  Flonmoy,  tor  appellant.  Tilden 
&  Tilden,  for  respondent. 

Gibson,  C.  In  this  proceeding  the  plain- 
tiff corporation  obtained  a  judgment 
awarding  it  a  peremptory  writ  of  man- 
date against  the  defendant,  Kaplan,  as 
clerk  of  the  police  judge's  court  No.  2,  ot 
the  city  and  ctmntyof  San  Francisco,  com- 
manding him,  as  such  clerk,  to  pay  to 
plaintiff  the  sum  of  $455  received  by  him 
for  fines  and  forfeitures  collected  in  said 
court  during  June  and  July,  1887,  from 
persons  arrested  for  being  drunk,  or  under 
the  influence  of  liquor.  This  judgment 
was  rendered  on  the  25th  day  of  October, 
1887,  but  was  not  entered  ot  record  until 
the  27th  day  of  the  same  month.  On  the 
same  day  that  the  judgment  was  rendered, 
which,  it  will  be  observed,  was  two  days 
before  the  entry  of  It,  the  defendant  per- 
fected this  appeal  from  it.  On  the  29th  of 
August,  1889,  upon  the  ex  parte  sugges- 
tion of  the  respondent's  counsel  of  the 
death  of  Louis  Kaplan,  the  appellant,  and 
that  Francis  Doran  had  been  duly  ap- 
pointed and  had  qualified  as  his  succes- 
sor in  office,  being  made  in  this  court,  an 
order  w^as  made  substituting  Doran  as 
the  defendant  and  appellant  herein,  in- 
stead of  the  deceased  Kaplan.  September 
3, 1889,  upon  proper  notice  to  counsel  ot 
record  for  the  deceased,  Kaplan,  respond- 
ent moved  to  dismiss  the  appeal  on  the 
ground  that  it  was  prematurely  talcen. 
At  the  same  time,  Doran  appeared  by  his 
counsel,  and  made  a  motion  to  set  aside 
the  ex  parte  order  of  substitution,  on  sev- 
eral different  grounds,  not  necessary  to 
pa,rtlcularize. 
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The  motion  to  dlsmlsB  the  appeal  Is  not 
opposed  by  Doran ;  but  the  reepondent 
cuntendB  that  the  order  Bulistltuting 
Doran  fur  Kaplan  should  be  permitted  to 
stand,  and  the  case  remanded  with  Doraa 
as  defendant  instead  of  Kaplan.  But,  as 
we  shall  endeavor  to  show,  The  ex  parte 
order  of  substitution  was  inadvertently 
made  and  Is  invalid,  and  will.  In  effect,  be 
set  aside  by  the  dismissal  of  the  appeal. 
It  Is  provided  by  section  939  of  the  Code  of 
Civil  Procedure  that  an  appeal  may  be 
taken  from  t  final  judgment  within  one 
year  after  such  judKinent  is  entered;  and 
since  that  section  went  into  effect,  which 
changed  the  previous  rule,  found  in  section 
336  of  the  practice  act,  under  which  an  ap- 
peal might  be  taken  from  a  final  judgment 
within  one  year  after  the  rendition  of  the 
judgment,  this  court  has  uniformly  held 
that  an  appeal  taken  before  the  judgment 
IB  entered  of  record  (see  section  66«,  Code 
CIvU  Proc.)  is  premature,  and  must  be  dis- 
missed, (McLaughlin  v.  Doherty,  54  Cal. 
519;  Preston  v.  Hearst,  Id.  595;  Thomas 
V.  Anderson,  55  Cal.  43;  People  v.  Center, 
66  Cal.  551,  5  Pac.  Bep.  263,  and  6  Pac.  Rep. 
4«1;  Scotland  v.  Mining  Co.,  66  Cal.  625; 
see  Hayne,  New  Trial  &  App.  §  1S3.)  This 
court,  under  section  936  of  the  Codeof  Civil 
Procedure,  can  review  a  judgment  or  or- 
der In  a  civil  proceeding,  which  is  not  ex- 
pressly made  final  by  such  Code,  only 
when  it  is  brought  up  on  an  appeal  pursu- 
ant to  title  13  of  the  same  Code,  of  which 
title,  section  939,  above  referred  to,  is  a 
part.  McLaughlin  v.  Doherty,  supra. 
Therefore,  when  an  appeal  is  taken  in  any 
other  than  the  prescribed  mode,  it  is  abor- 
tive, and  does  not  succeed  in  bringing 
the  case  here,  but  leaves  it  in  the  court  be- 
low, as  undisturbed  as  though  no  attempt 
had  been  made  to  remove  it  to  this  court. 

Now,  in  the  present  instajice,  as  the  fu- 
tile appeal  did  not  remove  the  case  from 
the  superior  court,  there  was  no  case  here 
when  the  order  of  substitution  was  made; 
hence.  It  must  fall  for  want  of  a  case  to 
support  It.  We  theref«)re  advise  that  the 
appeal  be  dismissed. 

Weconcur:   Belcheb, 0. C. ;  Vanclief.C. 

Pee  Curiam.  For  the  reaeons  given  In 
the  foregoing  opinion  the  appeal  is  dis- 
missed. 


Lehmann  v.  Scbuidt.  (No.  12,547.) 
(Supreme  Court  of  California.  June  18, 1890.) 
Factors— Lien— Conversion. 
Defendant  agreed  to  sell  plaintiff's  wine  at 
a  certain  net  price,  the  excess  to  be  divided  equally 
between  tiiem.  After  receiving  a  part  thereof, 
and  mailing  advances  to  plaintiff  thereon,  and  pay- 
ing freight,  in  accordance  with  the  agreement  be- 
tween uiem,  defendant  refused  to  receive  any 
more;  and,  before  any  of  the  wine  had  been  sold, 
plaintiff  demanded  a  return  of  that  which  defend- 
ant had  received,  without  offering  to  pay  back  the 
money  which  defendant  had  advanced  and  expend- 
ed for  freight.  Held,  that  under  Civil  Code  Cal. 
§§  2026, 30.il,  3053,  defining  a  factor,  and  giving  him 
a  lien  on  the  property  placed  in  his  bands  for  mon- 
ey advanced  and  expended,  defendantwosa  factor, 
and  had  a  lien  on  the  wine,  and  a  right  to  retain 
it,  so  that  his  refusal  to  comply  with,  the  demand 
did  not  constitute  a  conversion.  Faiebson,  J.,  dis- 
senting. 


In  bank.  On  rehearing.  For  former 
opinion,  see  22  Pac.  Rep.  973. 

Chapman  &  Slack,  for  appellant.  A. 
Ueynemann,  for  respondeat. 

Per  Curiam.  This  case  was  derided  in> 
department  2  of  this  court,  December  5, 
1889;  the  court,  for  reasons  given  In  an 
opinion  submitted  by  Mr.  Commissioner 
Belchek,  reversing  the  judgment  of  the 
court  below.  Subsequently,  a  rehearing 
wasgranted  Inbank.  Upon  consideration 
of  the  case,  and  of  the  additional  are^- 
ments  made  upon  such  rehearing,  we  are 
BatisHed  that  the  judgment  in  department 
was  correct.  For  the  reasons  given  in  the 
opinion  then  filed,  and  on  the  additional 
authority  of  Evans  v.  Bailey,  66  Cal.  112, 
4  Pac.  Rep.  1089,  the  judgment  appealed 
from  is  reversed,  and  the  case  remanded. 

Paterson,  J.,  dissenting. 


"'  Cal.  570 

Dennis  v.  U.nion  Mut.  Life  Ins.  Co.    (No. 

12,760.) 
(Supreme  Court  of  California.    June  16,  1890.) 
Lira  Insubancb— Burden  of  Fboof— Insanitt— 

KVIDBNUB. 

1.  Where,  in  a  suit  on  a  life  insurance  policy 
which  provides  against  liability  for  suicide,  wheth- 
er caused  by  insanity  or  not,  suicide  is  pleaded  as 
a  defense,  the  burden  of  proving  it  is  on  defendant, 

3.  Where  the  affidavits  of  plaintiff's  proofs  ot 
death  showed  that  the  insured  committed  suicide, 
and  suoh  evidence  was  uncontradicted,  a  verdict' 
for  plaintiff  should  have  been  set  aside,  and  a  new 
trial  granted. 

Commissioners' decision.  Department  2. 
Appeal  from  superior  court,  city  and 
county  of  San  Francisco ;  John  F.  Finn, 
Judge. 

Estee,  WUaon  &  McCntcheon,  for  appeN 
lant.  Haggin,  Van  Neas  &  Dibble,  for  re- 
spondent. 

FooTE,  C.  This  Ib  an  action  to  recover 
from  a  life  insurance  company  the  sum  of 
$2,500  upon  the  death  of  a  perBon  Insured 
by  the  company.  The  jury  trying  the 
cause  returned  a  verdict  for  the  plaintiff. 
From  the  judgment  rendered  in  the  prem- 
ises, and  an  order  refusing  a  new  trial,  the 
defendant  appeals.  Under  the  pleadings, 
the  execution  of  the  policy,  the  payment 
of  the  premium,  the  death  ot  the  insured, 
the  giving  notice  and  making  proof  of 
the  death  In  due  time,  and  the  repudiatloa 
by  the  defendant  of  any  obligation  to  pay 
the  policy,  are  admitted.  The  defense  set 
up  was  that,  under  a  clause  of  the  policy 
which  reads  thus;  "It  Is  hereby  declared 
and  agreed  that  the  self-destruction  of  the 
person  within  three  years  from  the  date 
hereof,  whether  voluntary  or  involunta- 
ry, and  whether  he  be  sane  or  Insane  at 
the  time,  is  not  a  risk  assumed  by  the  com- 
pany in  this  contract," — the  defendant 
was  not  liable,  because  the  death  of  the 
insured  person  was  the  i-esult  of,  and 
caused  by,  self-destruction.  The  plaintiff 
rested,  after  reading  the  pleadings,  apoD 
the  admission  of  the  defendant  that,  if  the 
jury  should  give  a  verdict  for  the  fall 
amount  of  the  policy,  the  sum  of  $131 
had  accrued  asintereei.  The  court  then 
held  that  the  burden  of  proving  the  de- 
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fense  set  up  rested  upon  tbe  defendant. 
The  defendant  objected  to  thlB,  and  de- 
manded a  nonsuit,  which  was  refused, 
and  tbe  action  of  tbe  court  is  assigned  for 
error. 

It  was  not  Incumbent  upon  the  plaintiff 
to  plead  that  the  insured  person  had  not 
committed  self-destruction;  for  it  is  not 
necessary  to  insert  allegations  in  the  com- 
plaint "for  the  purpose  of  meeting  or  cut- 
ting off  a  defense.  Thus,  one  seeliing  to 
recover  on  an  insurance  policy  must  arer 
the  loss,  and  show  that  it  occurred  by 
reason  of  a  peril  insured  against;  but  he 
need  not  aver  the  performance  of  conditions 
subsequent,  nor  negative  prohibited  acts, 
nor  deny  that  the  loss  occurred  from  the 
excepted  rislcs. "  Blasiugarae  v.  Insurance 
Co.,  75  Cal.  635, 17  Pac.  Eep.  925.  There- 
fore tbe  burden  of  proof  was  not  upon  the 
plaintiff  to  show  what  it  was  unnecessary 
to  allege  in  his  pleadings,  and  the  court 
was  right  in  its  ruling. 

The  defendant  then  introduced  the 
proofs  of  death  which  had  been  made  to 
the  plaintiff,  and  some  other  matters  of 
evidence.  The  plaintiff  was  then  intro- 
duced as  a  witness,  and  testified  that  after 
these  proofs  were  made  on  his  behalf,  and 
the  company  had  refused  to  pay  the  loss. 
he  had  sought  the  advice  of  a  lawyer,  and 
had  then  taken  steps  to  get  depositions 
from  the  parties  who  had  made  the  proofs 
supplemental  thereto.  It  appeared  from 
the  positive  declarations  of  the  witnesses 
Jn  ttieir  original  affidavits  of  proof  that 
tbe  insured  person  bad  committed  self-de- 
Btnictlon  by  shooting  himself  in  tbe  head 
with  a  pistol  while  laboring  under  tempo- 
rary aberration  of  mind.  The  effort  made 
by  the  supplementary  testimony  was  to 
show  that  the  death  was  accidental,  and 
not  through  any  intentional  act  of  the 
suicide.  We  think  the  effort  fruitless,  and 
that  the  evidence  shows  without  any  con- 
flict that  the  death  of  the  insured  person 
was  not  accidental,  but  that  be  committed 
suicide  or  self-destruction  with  a  pistol 
while  temporarily  insane.  This  being  so, 
it  becomes  unnecessary  to  discuss  any  of 
of  the  other  points  made,  and  we  advise 
thai  the  judgment  and  order  be  reversed. 

We  concur:    Belcher,  C.  C;  Hatne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed. 


84  CaL  827 

Haveheteb  et  ah  v.  Supehiob  Court  of 
THE  City  anm)  County  of  San  Frakcis- 
co.    (No.  13,709.) 
(Supreme  Court  of  CaMfomia.    June  7,  1890.) 

Wbit  op  Prohibition— JuBTsmcnos  to  Appoint 
Receives. 
1.  Civil  Code  Cal.  S  899,  refers  to  both  the  vol- 
untary and  iuvolUDtary  dissolution  of  corporations, 
and  section  400  declares  that,  "unless  other  per- 
sona are  appointed  by  the  court,  the  directors  or 
managers  *  *  *  of  such  corporation,  at  the 
time  of  its  dissolution,  are  trustees  of  the  credit- 
ors and  stockholders  •  •  *  ol  the  corporation 
dissolved,  and  have  full  power  to  settle  the  af- 
fairs of  the  corporation."  By  Code  Civil  Proc. 
$  fi05,  on  the  dissolQtion  of  any  corporation,  the 
*np«rlor  court,  "on  applioation  of  any  creditor  of 
the  corporation,  or  of  any  stockholder  or  member 


thereof,  may  appoint  one  or  more  persons  to  be  re- 
ceivers or  trustees"  thereof,  etc.  Held  that,  on 
an  involuntary  as  well  as  a  voluntary  dissolution, 
the  directors  are  the  proper  persons  to  wind  up  the 
corporation's  affairs,  unless  a  receiver  is  appoint- 
ed on  the  application  of  a  creditor  or  stockholder; 
and  where  the  charter  of  a  corporation  had  been 
declared  forfeited  because  the  company  had  en- 
tered into  an  illegal  combination,  known  as  a 
"trust, "  to  control  production  and  sustain  prices, 
the  state  had  no  interest  In  its  affairs  whereby  to 
sustain  an  application  for  a  receiver,  either  as  a 
punishment  for  the  Illegal  use  of  its  corporate 

Srivileges,  or  to  see  that  its  assets  were  properly 
istributed. 

2.  Code  Civil  Proo.  Cal.  S  946,  provides  that  an 
appeal"8taya  all  further  proceedings  in  the  court 
below,  upon  the  judgment  or  order  appealed  from, 
or  upon  the  matters  embraced  therein. "  Held  that, 
where  an  appeal  had  been  taken  from  a  judgment 
abrogating  the  charter  of  a  corporation  because  of 
abuse  of  its  corporate  privileges,  the  subsequent 
appoiolmeut  of  a  receiver  to  sell  its  property  and 
wind  up  its  affairs  was  a  proceeding  upon  the  judg- 
ment, within  the  meaning  of  tbe  statute,  and  was 
therefore  void. 

8.  The  appointment  cannot  be  sustained  upon 
the  ground  that  to  allow  the  directors  to  retain 
control  of  the  assets  would  amount  to  a  practical 
rehabilitation  of  the  corporation,  and  thus  defeat 
the  purpose  of  the  forfeiture. 

4.  A  sale,  in  good  faith,  of  part  of  the  corpora- 
tion's property  to  petitioners,  who  were  among  its 
stockholders,  pending  the  proceeding  to  vacate  its 
charter,  was  valid;  and  as  purchasers  they  can 
sustain  an  application  for  a  writ  of  prohibition  to 
restrain  tbe  court  and  the  receiver  from  interfer- 
ing with  their  poaeession  of  such  property, 

5.  An  objection  that  the  evidence  in  the  quo 
warranto  proceeding  showed  the  sale  to  be  a  sham 
was  not  well  taken,  since  the  petitioners  were  not 
parties  thereto  in  their  character  as  purchasers, 
and  no  issue  was  or  could  have  been  made  as  to 
the  good  faith  of  the  sale. 

0.  The  fact  that  the  petitioners,  in  their  char- 
acter of  stockholders,  contested  the  appointment 
of  the  receiver  for  the  corporation's  property,  can- 
not be  construed  as  a  voluntary  submission  to  the 
jurisdiction  of  the  court  in  theu:  character  of  pur- 
chasers, so  as  to  estop  them  from  questioning  the 
validity  of  tbe  appointment  otherwise  than  by  ap- 
peal. 

7.  The  possession  of  the  receiver  is  the  posses- 
sion of  the  court,  and  a  writ  of  prohibition  to  the 
court,  by  its  indirect  aoUou  through  the  court  up- 
on the  receiver,  will  stay  his  hand  from  further 
proceedings. 

8.  A  writ  of  prohibition  to  a  court  which,  In 
excess  of  its  jurisdiction,  has  appointed  a  receiver, 
will  not  only  stay  further  proceedings  under  the 
receivership,  but  will  restore  the  property  to  its 
owners,  even  though  the  receiver  has  gained  com- 
plete possession. 

9.  A  writof  prohibition  will  not  lie  when  there 
is  a  plain,  speedy,  and  adequate  remedy  at  law; 
but  the  right  of  petitioners  to  move  in  the  appoint- 
ing court  for  the  withdrawal  of  the  receiver  af- 
fords no  such  remedy,  since,  in  case  the  motion 
were  denied,  irreparable  injury  might  be  caused 
by  the  delay. 

10.  Nor  is  such  remedy  afforded  by  the  right  of 
petitioners  to  apply  to  the  appointing  court  for 
leave  to  sue  the  receiver  in  ejectment  after  he  bad 
gained  possession  of  the  property. 

11.  Where  the  receiver  was  ordered  to  close 
down  a  great  sugar  refinery,  and  sell  its  stock,  ma- 
chinery, and  utensils,  the  right  to  appeal  from  the 
order  of  appointment  affords  no  such  remedy ;  es- 
pecially when  the  appointing  court  has  already  de- 
cided that  an  appeal  would  not  stay  proceedings 
under  the  receivership. 

12.  Generally  a  writ  of  prohibition  will  not  is- 
sue to  restrain  an  inferior  court  from  committing 
an  act  in  excess  of  its  jurisdiction,  unless  objec- 
tion to  the  jurisdlotion  was  made  In  such  court; 
but  since  the  applicants,  aa  purchasers  of  tho  re- 
finery, were  not  parties  to  the  quo  toarranto  pro- 
ceeding, and  no  specific  property  was  mentioned 
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Ik  tlM  appUoatlon  for  m  receiver,  they  bad  no  op- 
portanlty  to  object,  M  purchasers  of  the  refinery, 
utll  the  reoeiver  aotuaJly  attempted  to  take  poe- 
Maslon. 

18.  The  fact  that  they  were  partlea  aa  stook- 
kolders,  and  as  such  objected  to  the  jurisdiction  to 
wpolnt  a  receiver  for  the  property  of  the  corpora- 
tion only,  cannot  be  construed  as  a  waiver  of  their 
right  to  object  as  purchasers  of  the  refinery,  since 
they  could  not  know  that  it  was  to  be  made  sub- 
ject to  the  receivership. 

14.  The  objection  that  a  writ  of  prohibition 
will  not  lie  to  try  a  qnestion  of  title  is  not  applica- 
ble to  this  case,  since  the  act  of  the  court  in  tak- 
ing the  property  from  the  possession  of  strangers, 
wuhout  giving  them  a  hearing  on  the  question  of 
title,  deprived  them  of  property  without  due  pro- 
cess of  law.  Possession  should  be  restored  Irre- 
apecUve  of  the  actual  state  of  the  title. 

15.  Where  a  party  in  interest  makes  out  a  case 
for  a  writ  of  prohibition,  it  issues  as  a  matter  of 
right,  and  the  court  has  no  discretion  to  withhold 
It  upon  the  ground  that  the  applicants  are  mem- 
bers of  the  sugar  trust  monopoly,  and  enemies  of 
the  publio  weaL 

In  bank. 

Wilson  &  WIlBOB  and  Oarber,  BoaJt  & 
Bishop,  toT  petitioners.  William  T.  Wal- 
lace, in  pro.  per.,  and  Wm.  M.  Pienon,  for 
respondent. 

Bbattt,  C.  J.  This  la  an  original  ap- 
plication for  a  writ  of  prohibition  to  the 
superior  court  ol  tbe  city  and  county  of 
San  Francisco,  department  No.  6,  Will- 
iam T.  Wallace,  Judge, commanding  and 
directing  said  court  and  judge,  and  the 
receiver  of  said  court,  Patrick  Reddy,  Eeti., 
to  desist  and  refrain  from  proceeding  or 
acting  upon  or  In  pursuance  of  a  certain 
order  appointing  said  receiver.  Tbe  im- 
portance of  tbe  case,  not  only  as  regards 
the  Interests  at  stake,  but  also  in  respect 
to  tbe  questions  of  law  and  practice  which 
It  Involves,  will  Justify,  If  It  does  not  re- 

Sulre,  a  somewhat  detailed  statement  of 
le  facts  out  of  which  It  arises. 
It  appears  that  In  tbe  month  of  Novem- 
ber, 1888,  tbe  people  of  tbe  state  of  Cali- 
fornia, on  tbe  relation  of  tbe  attorney  gen- 
eral, commenced  an  action  In  said  superi- 
or court  against  tbe  American  Sugar  Re- 
finery Company,  a  California  corporation, 
for  tbe  purpose  of  forfeiting  its  charter. 
Tbe  corporation  appeared  and  answered 
thecomplaint,  and  after  trial  the  judgment 
of  said  superior  court  was  pronounced,  de- 
claring the  forfeiture,  and  imposing  upon 
tbe  corporation  defendant  a  line  ol  f  5,000 
and  costs  of  suit.  Tbe  judgment  was  ren- 
dered January  8, 1890,  and  on  the  same 
day,  at  tbe  instance  of  tbe  attorneys  rep- 
resenting the  state,  a  rule  was  issued  and 
served  requiring  said  corporation  and  Its 
attorneys  to  show  cause  on  the  lOtb  of 
January  why  a  receiver  should  not  be  ap- 
pointed "  to  take  charge  of  the  estate  and 
effects  of  tbe  said  defendant  corporation, 
and  to  distribute  the  same  according  to 
law,  or  to  preserve  tbe  same  pending  an 
appeal  herein,  if  sncb  appeal  be  taken 
herein,  on  the  ground  that  said  defendant 
corporation  has  been  dissolved,  and  has 
forfeited  its  corporate  rights. "  On  the 
return-day  of  the  rule,  tbe  corporation  ap- 
peared, and  the  hearing  was  continued 
until  January  20tb.  Meantime,  on  Jan- 
■aiy  18tb,  the  corporation  duly  served  and 


filed  its  notice  of  appeal  to  tbls  court 
from  the  judgment  against  It,  an  j  at  tbe 
same  time  11  led  in  due  form  a  bond  In  tbe 
penal  sum  of  f  12,000  to  stay  proceedlnga 
on  said  judgment.  After  bearing  the  mo- 
tion for  a  receiver,  tbe  judge  of  tbe  snpe- 
rior  court  held  tbe  matter  under  advise- 
ment until  February  17th,  on  wblcb  day 
he  made  an  order  as  follows,  (after  recit- 
ing the  pre  vlona  proceedings:)  "It  Is  or- 
dered that  Patrick  Reddy,  a  resident  at 
tbe  city  and  county  of  San  Francisco,  state 
of  California,  be,  and  be  hereby  is,  ap- 
pointed receiver  of  tbe  property  and  a- 
fects  of  the  defendant,  wherever  the  same 
may  be  situate,  including  the  American 
Sugar  Refinery,  situate  at  the  south- 
west comer  of  Union  and  Battery  streets. 
In  this  city  and  county,  and  its  appurte- 
nances. It  Is  further  ordered  that  tbe  de- 
fendant, its  officers,  agents,  attorneys, 
servants,  and  employes,  and  all  persona 
and  corporations,  associations  or  firms, 
holding  any  of  tbe  defendant's  property 
in  trust  for  said  defendant  or  its  stockhold- 
ers, do  immediately,  upon  the  production 
of  this  order,  surrender  Into  the  posses- 
sion of  said  receiver  all  the  said  property, 
real,  personal,  and  mixed,  wherever  sita- 
ate,  belonging  to  said  defendant,  includ- 
ing all  its  books,  records,  and  papers. 
And  it  Is  further  ordered  that  said  receiv- 
er do  Immediately  take  into  his  exclusive 
possession  all  the  books,  records,  and  pa- 
pers of  said  defendant,  and  all  the  said 
property,  real,  personal  and  mixed,  of  the 
said  defendant.  Including  the  said  Ameri- 
can Sugar  Refinery,  so  as  aforesaid  situ- 
ate In  said  city  and  county,  and  bold  the 
same  pending  tbe  appeal  from  tbe  Judg- 
ment herein,  and  tbe  final  determination 
of  the  motion  for  new  trial,  and  until  the 
further  order  of  tbls  court ;  and  that  said 
receiver  at  once  close  thesaid  refinery, and 
do  not  dispose  of  any  of  the  said  property 
of  the  said  defendant  until  the  further  or^ 
der  of  this  court.  It  is  further  ordered, 
and  I  hereby  direct,  that  the  said  recelvei 
execute  to  the  state  of  California  an  un- 
dertaking, with  two  sufficient  sureties  to 
be  approved  by  me,  In  the  sum  of  $10,000, 
to  the  effect  that  he  will  faithfully  dis- 
charge tbe  duties  of  receiver  in  tbe  above- 
entitled  action.  Dated  February  17, 1890. 
Wm.  T.  Wallace,  Judge." 

On  the  same  day  a  second  order  was 
made,  which,  after  reciting  the  one  above 
quoted,  and  the  fact  that  the  receiver  bad 
executed  and  filed  a  sufficient  undertaking 
as  therein  required,  and  had  taken  the 
oath  of  office,  concludes  as  follows :  "Now, 
therefore.  It  Is  hereby  ordered  that  said 
receiver  be,  and  he  Is  hereby,  invested  with 
all  the  power  and  authority  mentioned 
and  conferred  In  said  order  hereinabove 
recited,  to  the  same  extent  as  if  tbe  same 
were  again  here  repeated  and  recited  at 
length.  Dated  February  17,  1890.  Will- 
lAM  T.  Wallace,  J  udge. " 

Immediately  upon  the  issuance  of  thte 
order,  Mr.  Reddy  proceeded  to  the  sugar 
refinery  therein  mentioned,  which  he 
found  in  full  operation  under  the  direction 
and  control  of  a  saperlntendent,  foreman, 
and  others,  in  the  pay  and  employment  of 
the  petitioners  herein,  who  claim  U>  have 
purchased  the  property,  and  to  have  re- 
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reived  aeon reyancc  thereof  from  tbe Amer- 
ican Sugar  Refinery  Company  iu  the  month 
of  March,  1889,  since  which  time  they  as- 
sert that  they  have  been  in  full  and  com- 
plete possession,  as  absolute  owners,  in 
their  own  exclusive  right.  Mr.  Reddy, 
however,  demanded  of  those  in  charge 
that  they  should  immediately  transfer  the 
possession  of  the  premises,  and  everything 
connected  with  and  contained  in  the  refin- 
ery, to  him,  as  receiver:  and  he  claima 
that  on  the  evening  of  the  17th  he  had  suc- 
ceeded in  obtaining  full  and  absolute  pos- 
session and  control  of  the  entii-e  establish- 
ment. This  claim  is  disputed  by  the  peti- 
tioners, and  whether  it  is  true  or  not  is  one 
of  the  principal  questiuns  in  thecase.  The 
factd  upon  which  its  solution  depends  will 
be  reviewed  when  the  question  is  reached. 
Meantime,  and  for  the  purposes  of  this 
preliminary  statement,  it  is  sufficient  to  say 
that  the  petitioners  and  the  receiver  each 
claim  to  have  had  possession  of  the  refin- 
ery on  the  17th  of  February,  and  on  the 
following  day.  The  receiver  claims  that 
his  possession  was  complete  and  absolute 
from  and  after  the  evening  of  the  17th. 
The  petitioners  contend  that,  at  must, 
there  was  a  mere  scramble  for  possession 
by  the  receiver  up  to  the  time  when  he 
was  served  with  notice  of  the  alternative 
writ  of  prohibition  herein,  on  the  after- 
noon of  February  18th. 

The  first  notice  that  the  petitioners  or 
their  employes  had  of  the  order  appoint- 
ing the  receiver,  and  directing  him  to  take 
pussession  of  the  sugar  refinery,  was  Mr. 
Beddy's  demand  for  possession,  and  proc- 
lamation of  his  authority.  The  agents  in 
charge  of  the  refinery,  before  yielding  to 
his  demands,  asked  to  be  allowed  an  op- 
portunity of  obtaining  legal  advice  as  to 
their  rights  and  duties  in  thematter.  This 
was  conceded  by  Mr.  Reddy,  upon  the  un- 
derstanding that  the  superintendent  of  the 
refinery  would  notify  him  at  10  o'clock 
next  morning  what  course  he  had  decided 
tu  take.  Availing  themselves  of  this  res- 
pite, the  agents  of  petitioners  consulted 
connsel,  and  during  the  night  of  February 
17th  affidavits  were  prepared  upon  which 
to  base  an  application  to  Judge  Wallace 
for  a  suspension  or  modificntion  of  his 
order.  Prior  to  10  o'clock  on  the  follow- 
ing morning  Mr.  Reddy  was  notified  of 
this  Intended  application,  and  at  about 
the  hour  of  10  o'clock  he  and  his  counsel, 
and  counsel  for  petitioners,  met  Judge 
Wallack  at  his  chambers,  where,  at  least, 
an  informal  application  was  made  to  the 
judge  for  a  stay  of  proceedings  pending 
a  motion  to  set  aside  or  modify  his  previ- 
ous order  directing  the  receiver  to  take 
possession  of  and  close  the  refinery.  What 
occurred  at  this  interview  is  one  of  the 
principal  points  of  controversy  in  the  case, 
as  involving  a  question  of  practice  or 
procedure.  The  facts  will  be  stated,  so 
far  as  necessary,  when  we  come  to  con- 
sider that  question. 

For  the  present,  it  Is  sufficient  to  say 
that  Judge  Wallace  refused  to  grant  any 
stay  of  proceedings  for  even  an  hour,  un- 
less the  petitioners  would  at  once  desist 
from  all  opposition  to  the  receiver,  and 
yield  instant  and  absolute  possession  of 
the  refinery  and  other  property.  This 
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condition  was  not  assented  to,  and  it  was 
then  agreed  between  Mr.  Reddy  and  his 
counsel  upon  one  side,  and  counsel  for 
petitioners  on  the  other,  that  at  the  hour 
of  12  o'clock  on  that  day  counsel  for 
Mr.  Reddy  should  beinformed  whatfurtber 
steps  the  petitioners  had  decided  to  take, 
and  whether  they  would  further  oppose 
his  claims  as  receiver  to  the  poscesslou  of 
the  refinery.  At  12  o'clock  counsel  for  Mr. 
Reddy  was  notified,  in  substance,  that  his 
right  to  the  possession  could  not  be  ad- 
mitted, and  that  his  taking  possession 
would  be  opposed,  so  far  as  it  could  be 
done  without  a  resort  to  actual  force  or 
violence.  Meantime,  Mr.  Reddy  had  again 
attempted  to  assert  and  enforce  his  pos- 
session and  authority  at  the  refinery,  and 
bad  met  with  such  resistance  that  he  felt 
it  necessary  to  resort  to  the  court  for  its 
aid.  He  therefore  made  and  filed  an  afii- 
davit  entitled  in  the  action  against  the 
American  Sugar  Refinery  Company,  in 
which,  after  reciting  the  various  proceed- 
ings and  orders  therein,  including  his  ap- 
pointment and  qualification  as  receiver,  he 
proceeded  as  follows:  "That  deponent, 
as  such  receiver,  entered  Into  possession  of 
the  American  Sugar  Refinery,  and  the 
property  therein  situate,  in  the  city  and 
county  of  San  Francisco.  That  H.  C.  Mott 
and  R.  H.  Sprague  Impede,  hinder,  and 
delay  this  deponent  in  the  discharge  of  his 
duties  as  such  receiver,  and  rafuse  to  allow 
deponent  to  take  into  his  possession  and 
control  certain  property  situate  on  the 
premises  aforesaid.  That  said  parties  last 
above  named,  notwithstanding  the  re- 
ceiver's possession  of  said  premises,  dis- 
pute his  right  to  said  possession,  and  re- 
sist the  full  enforcement  of  the  order  and 
judgment  of  this  court,  and  especially  of 
the  order  hereinabove  set  forth.  Where- 
fore this  depouent  prays  this  honorable 
court  to  give  Its  order  and  direction  to 
thesheriHof  said  city  and  county  of  San 
Francisco  to  enforce  the  orders  and  direc- 
tion of  this  court  us  duly  given  and  made, 
in  and  by  the  order  hereinabove  set  forth, 
and  to  do  and  perform  all  acts  which  may 
be  necessary  to  place  said  receiver  in  com- 
plete possession  of  said  American  Sugar 
Refinery,  and  all  and  singular  the  prop- 
erty therein  situated,  and  the  property  of 
said  defendant  of  whatever  character, 
and  wherever  situated. " 

Immediately  upon  the  filing  of  this  afi3- 
davlt  of  the  receiver,  and  at  about  the 
hour  of  1:30  p.  m.  of  February  18th,  Judge 
Wallace  made  and  filed  an  order,  which, 
after  reciting  the  previous  proceedings, 
concludes  as  follows:  "Now.  you,  the 
said  sheriff,  are  hereby  required  to  execute 
and  enforce  each  and  every,  all  and  singu- 
lar, the  matters  in  said  order  appoint- 
ing a  receiver  contained,  in  so  far  as  may 
be  necessary  to  place  said  receiver  in  pos- 
session, and  to  <lo  and  perform  all  acts 
which  may  be  necessary  to  place  Patrick 
Reddy,  said  receiver,  in  exclusive,  full,  and 
complete  possession  of  the  land  and  prem- 
ises known  as  the  American  Sugar  Refin- 
ery, situated  at  tiie  south-west  corner  of 
Union  and  Battery  streets,  in  said  city 
and  county  of  San  Francisco,  and  of  all 
and  singular  the  property,  real  and  per- 
sonal, of  said  American  Sugar  Refinery 
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Company,  In  said  city  and  county  of  San 
Francisco.  And  you,  said  sheriff,  are  di- 
rected to  make  return  of  said  order  ap- 
pointing a  receiver,  and  of  this  order 
within  ten  days  alter  your  receipt  hereof, 
with  what  you  have  done  indorsed  there- 
on.   Wm.  T.  Wallace,  Judge. " 

This  order,  which  the  superior  Judge  and 
sheriff  denominatea  writ,  was  afterwards, 
on  February  28, 1X90,  filed  by  the  sheriff 
with  the  following  return  Indorsed  there- 
on: "I,  C.  S.  Laumplster,  sheriff  of  the 
city  and  county  of  San  Francisco,  state  of 
California,  certify  that  the  annexed  and 
accompanying  orders  and  writs  Issued 
out  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  were  placed  in 
my  hands  at  1:45  p.  m.,  on  Tuesday,  Feb- 
ruary IS,  1890.  In  obedience  to  the  said 
orders  and  writ,  I  proceeded  to  the  prem- 
ises designated  therein,  and  found  Patriclc 
Reddy,  who  had  theretofore  been  appointed 
by  said  honorable  court  as  receiver  in  said 
action,  In  possession  of  said  premises  In 
said  orders  and  writ  mentioned  and  de- 
scribed. That  I  found  upon  said  premises 
certain  persons  who,  I  was  informed,  were 
interfering  with  the  poRsession  and  enjoy- 
ment of  said  premises  by  said  receiver. 
That  I  thei-eupon  exhibited  said  order,  and 
requested  said  persons  to  retire  from  said 
premises,  and  that  said  persons  thereup- 
on retired  from  said  premises  described  In 
said  writ  and  order,  and  tbereupcm  left 
said  Patrick  Reddy  In  the  peaceful  and  un- 
disturbed and  undisputed  possession  of 
the  land  and  premises  known  as  the  Amer- 
ican Sugar  Refinery, situated  at  thesouth- 
west  corner  of  Union  and  Battery  streets 
in  said  city  and  county,  with  the  appur- 
tenances thereto  belonging  and  the  fixtures 
therein,  and  all  property,  real  and  per- 
sonal, appertaining  thereto.  That  I  also 
found  said  receiver  in  possession  of  the 
office  of  theAmerican  Sugar  Refinery  Com- 
pany at  No.  220  Calllornla  street,  and  I 
left  him  in  possession  thereof.  That  I  also 
found  said  receiver  in  possession  of  an 
office  and  premises  situated  In  the  second 
story  of  a  building,  No.  124  California 
street,  which  said  otllce  and  premises  were 
designated  with  the  name  'The  American 
Sugar  Refinery  Company,'  and  I  left  said 
receiver  In  absolute  possession  of  said 
premises  last  above  described,  and  all  of 
the  premises  and  property  hereinabove 
mentioned  and  described.  That  all  ol  said 
actions  and  proceedings  done,  had,  and 
performed  by  me,  under  and  In  obedience  to 
said  orders  and  writ,  were  done,  had,  and 
performed  and  completed  at  and  before 
the  hour  of  3  o'clock  p.  m.  of  said  eight- 
eenth day  of  Februai-y,  1890. " 

While  these  proceedings,  by  and  on  be- 
half of  the  receiver,  were  in  progress,  the 
petitioners  were  applying  here  for  a  writ 
of  prohibition,  and  about  the  hour  of  2 
o'clock  p.  M.,  February  18th,  an  order  for 
the  issuance  of  an  alternative  writ  was 
made  and  filed.  The  writ  issued  In  pursu- 
ance of  our  order  was  served  on  the  re- 
ceiver about  3:30  o'clock  p.  M.,  and  upon 
Judge  Wallace  about  «  o'clock  p.  m.  In 
their  petition  for  the  writ,  the  petitioners 
set  out  the  whole  proceedings  In  the  case 
of  People  V.American  Sugar I?eSnery Com- 
pany down  to  and  including  the  order  ap- 


pointing the  receiver,  and  the  order  sup- 
plementary thereto.  They  allege  that  ever 
since  the  21st  day  of  Mareh,  1889,  they 
have  been  the  owners  In  fee-simple  In  their 
own  right  of  the  several  tracts  and  par- 
cels of  land  In  San  Francisco  which  they 
specifically  describe,  and  upon  which  are 
situate  the  sugar  refinery,  and  the  various 
shops  and  offices  appertaining;  that  ever 
since  said  date  they  have  been  carrying  on 
in  said  buildings  the  business  of  refining 
sugars  for  sale  in  the  markets  of  California 
and  elsewhere;  that  they  also  have  offices, 
furniture,  books,  and  other  personal  prop- 
erty used  by  them  in  and  about  said  busi- 
ness; that  they  do  not  use,  hold,  or  pos- 
sess said  property,  or  any  part  thereof.  In 
trust  for  the  use  or  benefit  of  the  Ameri- 
can Sugar  Refinery  Company,  the  defend- 
ant In  the  action  referred  to,  or  any  of  its 
directors,  trustees,  creditors,  or  stockhold- 
ers, but  solely  for  themselves,  and  for  their 
own  exclusive  use  and  benefit,  and  have 
ever  since  said  3l8t  day  of  Mareh,  1889,  been 
in  the  quiet  and  peaceable  possession  of 
the  same,  claiming  title  thereto,  and  the 
exclusive  ownership  thereof;  that  since 
September,  1889,  Henry  C.  Mott  has  been 
the  general  agent  and  attorney  in  fact  of 
the  petitioners.  In  actual  charge  and  cus- 
tody of  all  of  said  property,  and  duly  au- 
thorized to  conduct  said  business.  They 
then  allege  the  demands  of  Reddy  to  be  let 
Into  the  possession  of  said  property,  their 
refusal  and  resistance,  the  damage  that 
would  result  from  a  stoppage  of  the 
works,  and  that  Reddy  is  threatening  to 
cause  the  arrest  of  said  agent  and  the  su- 
perintendent of  the  works  for  contempt  of 
the  superior  court  In  resisting  the  said  or- 
der. "They  further  allege  that  they  have, 
through  their  said  agent,  Henry  C.  Mott, 
respectfully  presented  the  foregoing  Cacts 
to  said  superior  court,  and  called  Its  at- 
tention to  the  excess  of  jurisdiction  by  It 
committed  in  making  said  order,  and  in 
directing  said  receiver  to  enter  upon  and 
take  possession  and  control  of  their  said 
property ;  and  that  they  have  requested 
said  conrt  to  modify  Its  said  order  so  as  to 
direct  him  to  bring  aproper  action  for  the 
recovery  of  said  property.  Instead  of  tak- 
ing possession  without  action,  which  re- 
quest they  say  said  superior  court  has  de- 
nied. They  further  allege  that  said  or- 
ders, so  far  as  they  authorise  the  receiver 
to  take  the  property  in  their  possession 
and  claimed  by  them,  are  beyond  the  pow- 
er and  jurisdiction  of  the  court,  and  In  vi- 
olation of  their  rights;  that  thej'were  not 
parties  to  said  action  of  the  People  against 
said  American  Sugar  Refinery  Company, 
nor  did  they  make  any  api)earance  or  par- 
ticipate in  any  respect  in  said  action. 
They  further  allege  that,  after  said  judg- 
ment against  the  Sugar  Refinery  Compa- 
ny, said  company,  on  the  18th  of  January, 
1890,  had  taken  and  perfected  an  appeal 
therefrom  to  this  court,  and  had  filed  an 
undertaking  sutiiclent  to  stay  the  execu- 
tion thereof.  And,  averring  that  they 
have  no  plain,  speedy,  or  adequate  rem- 
edy against  said  proceedings  of  the  supe- 
rior court  in  ordinary  course  of  law,  they 
pray:  "That  a  writ  of  prohibition  herein 
may  be  issued  to  said  superior  court  of  the 
city  and  county  of  San  Francisco,  depart* 
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jnent  No.  6,  and  the  Judge  thereof,  com- 
manding and  directing  said  court,  and 
eaid  judge,  and  also  ita  said  receiver,  Pat- 
rick Reddy,  to  desittt  ajd  retrain  from  Jur- 
4:her  proceedings  upon  the  said  order  afore- 
said appointing  its  said  receiver,  and 
from  eserciaing  any  of  the  powers  In  said 
order  granted  with  regard  to  any  proper- 
ty in  the  possession  of  said  Havemeyers 
&  Elder,  through  their  agents  or  employ- 
ee, and  especially  said  sugar  refinery,  and 
from  interfering  with  or  disturbing  the 
possession  and  control  of  the  said  Have- 
meyers &  Elder  of  the  said  sugar  reHnery, 
or  any  other  property  by  them  possessed 
and  claimed  in  their  own  right." 

The  order  made  by  us  upon  the  filing  of 
this  itetltion  directed  the  issuance  of  an 
alternative  writ  of  prohibition  to  depart- 
ment No.  6  of  the  superlorcourt  of  the  city 
and  county  of  San  Francisco,  and  to  Hon. 
VT.  T.  Wallace,  judge  of  said  court,  in  ac- 
cordance with  the  prayer  of  the  petition, 
"oominandlng  said  court  and  judge, either 
through  said  Patrick  Reddy,  receiver,  or 
otherwise,  from  taldng  possession  of  or 
Interfering  with  the  possession  or  control 
by  said  Havemeyers  &  Elder,  through 
their  agents  or  otherwise,  of  any  proper- 
ty, real  or  personal,  in  their  possession, 
and  claimed  by  them  in  their  own  right, 
and  especially  of  the  said  property  situate 
on  the  Bouth-west  corner  of  Union  and 
Battery  streets,  in  saJd  city  and  county, 
and  the  refinery  situate  thereon,  or  from 
interfering  with  the  agents  and  employes 
of  said  Havemeyers  &  Elder  in  the  con- 
duct of  the  business  of  the  same,  or  from 
exercising  any  of  the  powers  granted  to 
said  receiver  in  the  order  appointing  him, 
BO  far  as  enforcing  the  same  is  coucerned 
against  said  Havemeyers  &  Elder. "  Said 
order  further  directed  said  court  and  judge 
to  show  cause  on  March  3d  why  said  pro- 
hibition should  not  be  made  absolute  aud 
perpetual,  and  that  in  the  meantime,  until 
further  ordered,  "all  proceedings  In  said  ac- 
tion upon  the  said  order  so  appointing 
Bald  receiver  I>e  stayed  bo  far  as  the  said 
Havemeyers  &  Eider  and  the  property,  real 
and  personal,  In  their  possession  at  the 
time  said  order  was  made  appointing  said 
receiver,  are  concerned."  The  writ  issued 
In  pursuance  of  this  order  in  the  name  of 
the  people  and  under  the  seal  of  the  court, 
was,  in  substance,  a  repetition  of  the  or- 
der, with  some  amplification  uf  its  terms, 
and  not  only  the  writ,  bat  copieB  of  the 
order  and  petition  upon  which  it  was 
founded,  were  served  at  the  hours  above 
mentioned  on  Judge  Wallace:  and  Mr. 
Reddy. 

On  February  23th,  which  was  prior  to 
the  day  upon  which  the  respondent  was  re- 
quired to  show  cause  against  the  prohibi- 
tion, affidavits  were  filed  on  behalf  of  the 
petitioners,  alleging  that  the  respondeat 
and  the  receiver  had  committed  acontempt 
of  this  court  in  proceeding  under  said  or- 
der appointing  thereceivercontrary  to  the 
Injunction  contained  in  our  order  for  the 
writ  of  prohibition ;  whereupon  we  made 
and  directed  to  be  served  upon  Judge 
Wallace  and  Mr.  Reddy  another  order, 
in  which,  after  reciting  the  substance  of 
the  charge  contained  in  said  afiidavits,  we 
commanded  them  to  ahowcause  onMarch 


8d  why  they  should  not  be  adjudged  guilty 
of  contempt,  and  why  the  receiver  should 
not  be  compelled  to  withdraw  and  retire 
from  the  sugar  refinery,  and  make  restitu- 
tion of  the  personal  property  which  he 
had  taken  into  his  possession.  On  March 
3, 1890,  Judge  Wallace  and  Mr.  Reddy 
appeared  and  answered  In  both  proceed- 
ings,—the  prohibition  and  the  contempt, — 
and  they  were  heard,  argued,  and  submit- 
ted together. 

It  is  not  necessary,  In  this  connection,  to 
set  forth  in  detail  the  matters  contained 
in  the  answers  of  the  respondent  and  the 
receiver.  It  is  sufficient  to  say  that  the 
answer  of  Judge  Wallace  contains  denials 
and  averments  upon  which  heclaimsthat 
his  power  and  jurisdiction  to  appoint  a 
receiver  of  the  property  of  the  American 
Sugar  Refinery  is  complete,  and  also  that 
he  had  the  like  power  and  jurisdiction  in 
the  action  against  thecorporation  to  com- 
mand and  authorize  the  receiver  to  take 
the  ppeciflc  property  described  in  his  or- 
der, notwithstanding  it  was  In  possession 
of  the  petitioners,  under  claim  of  exclusive 
ownership. 

As  to  the  matter  of  contempt.  Judge 
Wallace  takes  the  position  that  the  effect 
of  our  order  for  and  writ  of  prohibition 
was  simply  to  tic  his  hands  and  shut  his 
mouth,  so  that  he  could  not,  without  a 
violation  of  its  terms,  give  any  order  or 
direction  to  the  receiver  whatsoever,  or  In 
any  manner  Interfere  with  his  proceedings; 
and  he  shows  that  he  strictly  adhered  to 
this  rule  of  Inaction.  Mr.  Reddy  says 
that  he  and  his  counsel  construed  our  or- 
der and  writ  in  the  same  way,  so  far  as 
it  affected  Judi;e  Wallace,  and  therefore 
that  he  refrained  from  seeking  any  advice 
or  direction  from  the  superior  court  as  to 
bis  own  duties  In  the  premises,  relying  In 
that  matter  wholly  upon  the  advice  of 
counsel,  which  he  followed  in  good  faith. 
He  says  that  he  was  advised— and  that 
such  was  his  own  opinion — that  the  effect 
of  the  writ  and  order  upon  him  was  to 
confine  him  to  the  exact  position  in  which 
the  found  him  at  the  moment  they  were 
served.  He  contends  that  when  the  writ 
and  order  were  served  on  him  he  was  In 
complete  and  absolute  possession,  to  the 
exclusion  of  petitioners,  of  the  sugar  refin- 
ery, offices,  shops,  machinery,  and  sup- 
plies, books,  papers,  etc.,  engaged  in  work- 
ing up  about  ¥50,000  worth  of  sugar  then 
in  solution  preparatory  to  shutting  down 
the  works,  and  that  he  did  nothing  except 
to  retain  the  possession  which  he  bad,  and 
to  shut  down  the  works  as  soon  as  possi- 
ble. 

From  this  general  statement  of  the  case, 
the  nature  of  the  questions  to  be  decided 
is  sufficiently  shown.  We  have  nothing 
whatever  to  do  with  any  question  &b  to 
the  validity,  correctness,  or  propriety  of 
the  judgment  of  fine  and  forfeiture  pro- 
nounced against  the  American  Sugar  Re- 
finery Company  in  the  action  instituted 
by  the  attorney  general  In  behalf  of  the 
people  of  the  state.  For  all  the  purposes 
of  this  case,  that  judgment  is  assumed  to 
be  absolutely  just  and  valid,  though  sus- 
pended by  the  appeal.  But,  conceding  the 
perte<;t  validity  of  that  judgment,  the 
question   remains  whether  the    superior 
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«ourt  had  any  Jurisdiction  to  maliothe  or- 
der appointing  the  receiver,  and  Uirecting 
him.tgtalte  specific  property  from  the  pos- 
session of  tne  petitioners,  who  were  not 
parties  to  the  action,  and  were  claiming 
said  property  in  their  own  ricrht.  Subor- 
dinate tu  this  main  question  are  a  variety 
of  othei-a,  which  have  been  elaborately 
discussed  by  counsel,  as,  for  Instance, 
w  hether  prohibition  is  the  proper  remedy 
when  the  court  has  exceeded  its  jurisdic- 
tion in  appointing  a  receiver;  whether, 
conceding  it  to  be  the  proper  remedy  in 
such  case,  the  petitioners  have  complied 
with  the  necessary  conditions  of  its  issu- 
ance; whether  the  court  should  not,  in 
the  exercise  of  Its  discretion,  refuse  Its  aid 
to  these  petitioners,  even  if  they  have  pro- 
ceeded correctly  in  the  matter  of  practice, 
and  this  not  only  because  they  have  other 
plain,  speedy,  and  adequate  remedies,  in 
the  ordinary  course  of  law,  but  principally 
because  they  are  particlpes  crlwlnls  with 
the  corporation  in  the  misconduct  for 
which  its  charter  has  been  forfeited.  There 
are  still  other  questions  Involved  In  the 
matter  of  the  prohibition,  and  then  there 
are  the  questions  arising  In  the  proceeding 
for  contempt. 

We  shall  proceed  to  discuss  such  of  these 
points  as  we  deem  material,  in  about  the 
order  in  which  they  have  been  stated. 
And.  first,  as  to  the  power  of  the  superior 
court  to  malie  the  order  complained  of. 
The  appointment  of  receivers,  and  their 
powers  and  duties,  are  regulated  by  sec- 
tion 564  et  seq.  of  the  Code  of  Civil  Pro- 
cedure. It  is  therein  provided  that  a 
receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending,  or  by  the 
judge  thereof.  In  various  cases,  and,  among 
others:  "Five.  In  the  cases  where  a  cor- 
poration has  been  dissolved,  or  Is  Insolv- 
ent, or  in  imminent  danger  of  Insolvency, 
or  has  forfeited  its  corporate  rights."  It 
is  not  necessary  to  refer  to  other  grounds 
for  the  exorcise  of  the  power  of  appoint- 
ment, because  it  Is  distinctly  admitted  by 
respondent  and  his  counsel  that  the  order 
here  in  question  finds  Its  sole  support  in 
the  ciouse  just  quoted.  The  learned  judge 
of  the  superior  court,  respondent  here,  in 
ruling  upon  the  motion  for  a  receiver,  pre- 
pared and  filed  a  written  opinion,  to 
whicii  we  have  been  referred  as  contain- 
ing the  essence  of  the  argument  on  his  be- 
half respecting  tlie  question  under  consid- 
•eratlon,  and  we  know  of  no  better  way 
to  state  the  positionforwhich  he  contends 
than  to  quote  the  opinion  in  full.  It  is  as 
follows : 

'•  It  was  lately  decided  here  that  the  cor- 
poration defendant  had  grossly  abused  its 
corporate  franchise, — united  itself  with 
'The  Sugar  Refineries  Company'  in  main- 
taining a  monopoly  of  the  article  of  re- 
fined sugar,  destroying  competition  In  its 
production,  deteriorating  its  quality,  and 
arbitrarily  increasing  Its  cost  to  consum- 
ers. Judgment  of  forfeiture  of  its  cor- 
porate charter  and  the  Imposition  of  a  fine 
of  f 5,000  followed.  The  attorney  general 
now  applies  for  the  appointment  of  a  re- 
ceiver of  the  corporate  estate  and  effects. 

"  (1)  It  is  to  be  observed,  in  limine,  that 
the  application  for  a  receiver  In  a  case  of 
this  impression  is  not  to  be  dealt  with  as  | 


one  made  to  a  court  of  equity  in  the  exer- 
cise of  its  preventive  jurisdiction.  The 
proceeding  is  for  a  forfeiture.  Thatcir- 
cumstance  would,  of  itself,  be  fatal  to  an 
application  made  to  a  court  of  equity  for 
a  receiver;  for  equity  never, under  any  cir- 
cumstances, lends  its  aid  to  enforce  a  forw 
feiture  or  penalty,  or  anything  in  the  nat- 
ure of  either.  As  observed  by  Chancellor 
Kent  in  Livingston  v.  Tompkins:  'It 
may  be  laid  down  as  a  fundamental  doc- 
trine of  the  court  that  equity  does  not 
assist  the  recovery  of  a  penalty  or  forfeit- 
ure, or  anything  of  the  nature  of  a  forfeit- 
ure.' 4  Johns.  Ch.  431.  The  proceeding  is 
now,  as  In  its  inception,  distinctively  a 
law,  and, as  observed  by  the  learned  coun- 
sel for  the  defendant,  'without  a  single  in- 
cident of  a  court  of  equity  connected  with 
it.'  The  information  in  the  nature  of  quo 
warranto  with  which  It  began,  the  judg- 
ment which  followed,  and  the  present  ap- 
plication for  a  receiver,  are  but  the  suc- 
cessive steps  taken  in  an  action  at  law, 
and  therefore  to  be  governed  by  rules  of 
mere  law,  and  wholly  Irrespective  of  equi- 
table consideration.  Whether  the  receiver 
shall  be  appointed  Is  dependent  upon  a 
statutory  condition  of  fact ;  the  fact  that 
the  corporation  has  forfeited  Its  corporate 
rights.  The  Code  of  Civil  Procedure,  fsec- 
tion  564,)  so  far  as  pertinent  to  the  case. 
Is  as  follows  ?  'A  receiver  may  be  appolnt- 
e<l  •  •  •  when  a  corporation  •  •  • 
has  forfeited  its  corporate  rights.'  And 
that  the  defendant  is  precisely  In  that  cat- 
egory is  the  purport  of  the  decision  al- 
ready rendered.  Under  the  New  York 
Code,  (sections  1798,  1801)  a  receiver  is 
provided  for  in  the  judgment  Itself ;  under 
the  California  Code,  by  an  order  entered 
subsequent  to  judgment.  The  difference  Is 
practically  but  one  of  sequence.  The  prin- 
ciple common  to  both  statutes  Is  that  an 
ascertained  forfeiture  implies  a  receiver. 
So  It  was  substantially  ruled  in  New  York 
in  1865,— the  statute  of  that  state  being 
then  much  the  same  as  onre,— in  People  v. 
Ice  Co.,  that  an  application  for  a  receiver 
made  by  the  attorney  general  before  for- 
feiture ascertained  was  premature,  end 
not  to  be  entertained  by  the  court.  18 
Abb.  Pr.  383.  Recurring,  then,  to  the  stat- 
ute of  this  state,  (section  564,  supra,)  thr 
languagc  is  that  upon  forfeiture  a  receiver 
may  be  appointed,  etc.  Now,  though  the 
word  'may*  is  but  permissive  In  ordinary 
slgniflcation,  it  here  means  'must,' — a  re- 
ceiver 'must'  be  appointed,  etc.  That  this 
Is  the  settled  rule  of  interpretation  Is 
pointed  out  In  Potter's  Dwar.  St.,  (text 
and  note,  p.  220.)  It  is  there  said  as  fol- 
lows: '"May "in  a  statute  means  "must" 
whenever  •  »  •  the  public  have  an  in- 
terest in  having  the  act  done  which  Is  au- 
thorized by  such  permissive  language.' 
Again :  'Words  of  permission  shall, in  cer- 
tain cases,  be  obligatory.  Where  a  stat- 
ute directs  the  doing  of  a  thing  for  the 
sake  of  justice,  the  word  "mav"  means 
"shall."'  So  in  Turnpike  Co.  v.  Miller, 
Chancellor  Ke.nt  observed  as  follows: 
'And  In  respect  to  statutes,  the  rule  of 
construction  seems  to  be  that  the  word 
"may"  means  "must"  or  "shall"  only  in 
cases  where  the  public  Interest  and  rights 
are    concerned,    and    where    the    public 
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•  •  •  have  a  claim  de  Jure  that  the 
power  shall  be  exercised.'  6  Johns.  Ch. 
113.  That  the  public  have  un  'interest;' 
that  the  doing  of  a  particular  thing  Is  'tor 
the  sake  of  justice,' — change  'may'  to 
'must,'  convert  a  word  of  permission  to 
one  of  obligation.  This  principle  is  pecul- 
iarly applicable  to  the  circumstances  of 
this  case.  To  guard  the  public  interest 
and  vindicate  justice  is  the  distinctive  pur- 
pose of  this  proceeding  by  the  attorney 
general ;  to  maintain  that  a  corporation, 
as  being  but  a  creature  of  the  law,  must 
obey  the  law,— cannot  be  permitted  to 
violate  It  with  impunity;  that  its  stock- 
holders must  respect  the  obligation  they 
assume  to  the  public  when  they  sought 
and  accepted  their  franchise  at  the  hands 
of  that  public ;  that  they  must  observe  the 
policy  upon  which  the  commercial  police 
power  of  the  state  proceeds.— the  policy 
which,  notoriously  disfavoring  restraint 
of  trade,  absolutely  forbids  corporations 
to  embark  In  monopoly  In  an  article 
dassed  among  the  necessaries  of  human 
life,— these  features  characterize  this  as  a 
ease  of  grave  public  Interest,  and  one  in 
the  vindication  of  which  the  court  is 
bound  to  employ  all  the  powers  provided 
by  the  law.  one  of  which  is  the  power  to 
appoint  a  receiver  of  the  estate  and  effects 
of  the  delinquent  corporation. 

"(2)  Nor  is  this  conclusion,  founded,  as 
It  is,  upon  the  text  of  the  Code  of  Civil 
Prociedure.  already  referred  to,  inconsist- 
ent with  the  Civil  Cotlo.  (section  400,)  to 
the  effect  that  stockholders  in  a  dissolved 
corporation  may,  In  the  discretion  of  the 
court,  be  i>ermitted  to  admloister  and 
wind  up  its  business  affairs.  In  my  Judg- 
ment, this  provision  has  reference  only  lo 
cases  of  voluntary  corporate  dissolution. 
A  similar  provision  is  found  in  the  Re- 
vised iStatutea  of  the  state  of  New  York, 
(5th  Ed.,  vol.  8,  p.  7B9.  §  77,)  and  is  there 
limited  to  cases  o(  voluntary  dissolution, 
as  io  the  nature  of  things  it  ought  to  be 
here,  under  the  true  construction  of  our 
statute.  In  cases  of  voluntary  corporate 
dissolution  the  Btockholders  are  without 
fault,  or  maybe.  Therefore,  the  court  has 
a  discretion  to  permit  them  to  hold  and 
distribute  the  corporate  assets.  But  thU 
Is  not  such  a  case.  Here  the  corporate 
t-ancliise  has  not  been  voluntarily  surren- 
dered,buthas  been  forfeited  because  of  the 
misconductof  the  entire  body  of  the  stock- 
holders, already  ascertained, — in  fact  be- 
come the  distinct  ground  upon  which  the 
forfeiture  proceeds.  For,  as  pointed  out 
ii>  my  opinion  heretofore  filed  in  this  case, 
the  judgment  in  this  action,  though  in 
form  one  against  the  corporation,  is  In 
fact  against  the  stockholders,  who,  as 
there  said,  were  the  actual  owners  of  the 
corporate  franchise  a  forfeiture  of  which 
was  adjudged.  The  misconduct  by  which 
the  corporate  charter  was  lost  was  there- 
fore the  misconduct  of  the  stockholdors 
sued,  and  making  defense  here  by  their  cor- 
porate name,  'American  Sugar  Refinery 
Company.'  As  observed  by  Mr.  Chief  Jus- 
tice Nelson  in  People  v.  Turnpike  Road 
Co. :  '  ThouRh  the  proceeding  by  informa- 
tion be  againstthecorpora  tebody.it  is  the 
acts  or  omissions  of  the  individual  corpo- 
rators that  are  the  subject  of  the  judgment 


of  the  court.  The  powers  and  privileges 
are  conferred  and  the  conditions  enjoined 
upon  them ;  they  obtain  the  grant,  and 
engage  to  perform  the  conditions,'  etc.  23 
Wend.  205.  Upon  this  view,  it  would  in- 
deed have  been  somewhat  singular  had 
the  Civil  Code  conferred  upon  stockhold- 
ers, thus  convicted  of  the  breach  of  one 
important  trust,  the  immediate  exercise 
of  another  trust,  and  one  in  Itself  of  no 
slight  importance, — the  trust  of  adminis- 
tering and  distributing  the  assets  of  the 
dissolved  corporation.  Such  Inconsistency 
is  not  to  be  attributed  to  that  Code.  Be- 
sides, It  will  be  seen,  upon  looking  into 
the  decisions  at  large,  that  such  a  practice 
has  never  been  pursued  by  the  court. 
Stockholders  whose  ascertained  miscon- 
duct has  already  operated  a  forfeiture  of 
the  corporate  franchise  have  never  been 
permitted  to  assume  the  admiuistratlon 
of  the  corporate  assets,  even  in  cases  of 
voluntary  dissolution, — cases  in  which  no 
malfeasance  of  the  stockholders  appeared. 
Inquiry  has  often  been  made  by  the  court 
as  to  whether  the  dissolution  had  in  point  of 
fact  been  brought  about  hy  the  misfeasance 
or  mismanagement  of  the  particular  per- 
son seeking  to  become  a  trustee  of  the  cor- 
porate affairs.  I  must  therefore  decline  to 
permit  the  offending  stockholders  here,  or 
their  nominees,  to  become  the  trustees  of 
the  corporate  assets. 

"(3)  But  one  other  question  remains  to 
be  considered,  which  will  now  be  stated: 
An  appeal  from  the  judgment  of  forfeiture 
has  been  taken, — taken  and  perfected  itj 
such  a  form  as  to  stay  the  Judgment,  pend- 
ing the  appeal,  if  that  be  possible.  The 
judgment  was  rendered  here  on  the  6th 
day  of  January.  On  the  8th,  this  applica- 
tion for  a  receiver  was  made,  and  set  down 
for  hearing  on  the  10th ;  was  actually 
heard  on  the  20th  day  of  January;  the 
appeal  was  taken  on  the  18th,  while  the 
application  was  yet  pending,  and  some 
two  days  before  It  was  submitted  for  de- 
cision. It  is  now  claimed  that  the  Judg- 
ment is  stayed  by  the  appeal,  and  that,  as 
a  consequence  of  such  stay,  the  power  of 
the  court  to  appoint  a  receiver  has  ceased. 
But,  In  my  opinion,  no  appeal,  in  what- 
ever form  it  be  taken,  can  operate  a  pres- 
ent stay  of  a  Judgment  of  the  character  of 
the  one  rendered  in  this  case.  To  hold 
that  it  can  is  to  imply  that  a  corporation 
already  dissolved  for  ascertained  corpo- 
rate abuses  may,  by  this  means,  practi- 
cally rehabilitate  itself  at  pleasure,  —  re- 
sume its  pi'oper  corporate  existence, — de- 
spite the  judgment,  and  so  continue  its  mis- 
employment  of  its  franchise  for  an  Indeu- 
nlte  period  of  time.  The  correctness  of  a 
construction  leading  to  such  results  may 
well  be  doubted. 

"But,  waiving  this,  and  assuming  that 
the  judRment  has  been  stayed  by  the  ap- 
peal taken,  it  would  not  follow  that  the 
authority  to  appoint  has  been  supereeded 
because  of  the  appeal.  The  subject  of  ap- 
peals, as  well  as  their  effect  when  taken, 
Is  governed  bythe  Code  of  Civil  Procedure, 
(section  946.)  An  appeal '  stays  all  further 
proceedings  »  ♦  •  upon  the  Judgment, 
♦  •  *  or  upon  the  matters  embraced 
therein,  •  •  •  but  the  court  below  may 
proceed  upon  any  other  matter  embraced 


Digitized  by 


Google 


128 


PACIFIC  BEPOBTER,Voi»  24, 


iCaL 


In  the  action.'  etc.  That  the  appointment 
of  a  receiver  is  a  matter  '  embraced  in  the 
action'  has  already  been  pointed  out  in 
connection  with  section  564  of  the  same 
Code.  The  appeal  from  the  Judgment  does 
not  suspend  the  power  to  appoint,  unless 
the  appointment  be  a  matter  embraced  in 
the  judgment,  which  it  is  not,  (as  upon  in- 
spection of  the  judgment  will  appear,)  or 
is  itself  distinctively  a  proceeding  'upon 
the  judgment.'  That  the  appointment  of 
a  receiver  in  a  cause  is  not  a  proceeding 
upon  the  judgment  in  that  cause,  but  is 
merely  ancillary  in  character,  is  under- 
Stood  to  have  been  often  ruled  in  our 
courts.  It  is  not  necessary  for  me,  how- 
ever, to  cite  the  cases,  nor  to  enter  now 
upoQ  an  analysis  of  the  text  of  the  stat- 
ute, because  I  consider  the  recent  ruling  in 
Baughman's  Case,  72  Gal.  672, 14  Pac.  Kep. 
207,  as  directly  in  point  in  support  of  the 
power.  An  appeal  from  the  judgment  had 
been  talcen  in  that  case,  yet  the  authority 
of  the  court  over  the  general  subject  of  re- 
ceivership appears  to  have  been  upheld, 
notwithstanding  the  pending  appeal  from 
the  judgment.  In  that  case  it  was  th 
power  to  remove  which  was  Immediately 
in  question;  here,  it  la  the  power  to  ap- 
point. But  these  powers  must  co-exist; 
any  construction  of  the  statute  which 
would  uphold  either  must  necessarily  up- 
hold the  other.  The  conclusion  reached  is 
that  the  application  roust  be  granted,  and 
a  receiver  appointed.  An  order  to  that 
effect  will  now  be  entered.  Wm.  T.  Wai.- 
LACE,  Judge. 

"Dated  February  17, 1890." 

As  we  cannot  accept  the  conclusions 
reached  in  this  opinion,  we  will  state  us 
briefly  as  possible  In  what  we  thinls  their 
unsoundness  consists.  The  assumption 
which  forms  the  basis  of  the  entire  argu- 
uent  is  that  the  appointment  of  a  receiver 
to  administer  its  assets  is  one  of  the  pen- 
alties designed,  and  in  effect  prescribed,  by 
the  legislature  as  part  of  the  punishment 
to  be  visited  upon  the  stockholders  of  a 
corporation  which  by  any  misconduct  of 
its  own  has  incurred  a  forfeiture  of  its  char- 
ter. There  is,  in  our  opinion,  little  to  jus- 
tify this  assumption,  even  in  tlie  statute 
of  New  Yorli,  upon  the  supposed  construc- 
tion of  which  so  much  reliance  is  placed. 
But,  if  such  were  the  declared  or  plainly 
implied  policy  of  that  state,  the  significant 
fact  remains  that  our  statutes  not  only 
contain  no  semblance  of  such  a  declara- 
tion, but  that  our  legislature,  in  framing 
tlie  law  of  this  st:ite,  while  looking  to  the 
Statutes  and  Codes  of  New  York  tor  a 
model  and  guide,  has  deliberately  rejected 
every  provision  from  which  such  an  impli- 
cation might  arise,  and  In  place  thereof 
has  substituted  one  of  opposite  import. 
In  order  to  a  due  appreciation  of  the  force 
and  meaning  of  these  statutes,  it  is  neces- 
sary to  consider,  for  a  moment,  the  sub- 
ject with  which  they  deal. 

When  a  corporation  ceases  to  exist  from 
whatever  cause,  whetlier  from  lapse  of 
time,  voluntary  dissolution,  or  judgment 
of  forfeiture  for  neglect  or  abase  of  its 
po  were,  it  necessarily  results  that  its  prop- 
erty is  left  to  be  disposed  of  according  to 
law.  Even  in  those  times  when  the  doc- 
frine  prevailed  that  such  of  its  property 


as  did  not  revert  to  Its  grantors  was  for- 
feited or  escheated  to  the  crown,  some 
olBcer  exercising  a  general  authority  under 
the  common  law  or  statutes,  or  invested 
with  a  special  authority  for  the  occasion, 
was  charged  with  the  duty  of  collecting' 
the  assets  for  the  benefit  of  the  king  or 
his  donee ;  and  since  it  has  come  to  be  rec- 
ognized everywhere  that  upon  thedissoln- 
tion  of  a  trading  corporation  its  property 
neither  reverts  to  its  grantors  norescheats 
to  the  state,  but  belongs,  after  payment  of 
its  debts,  to  those  who  were  stockholders 
at  the  date  of  dissolution,  the  appoint- 
ment of  some  officer,  with  the  same  or 
more  minutely  defined  authority,  is  a  rec- 
ognized necessity.  Some  means  must  be 
provided  for  winding  up  the  corporation 
and  distributing  its  assets  according  to 
the  equitable  rights  of  those  interested. 
In  the  absence  of  any  statute  regulating 
the  matter,  a  court  of  equity  would  have 
the  undoubted  right,  in  a  proper  proceed- 
ing Instituted  by  a  creditor  or  a  stock- 
holder, to  appoint  a  receiver  to  adminis- 
ter the  property.  But  in  many  of  the 
states  statutes  have  been  passed  expressly 
providing  for  the  appointment  of  receiv- 
ers, or  trustees  exercising  the  same  func- 
tion, though  sometimes  called  by  other 
names.  In  ail  cases  it  is  made  their  duty 
to  collect  the  assets,  pay  the  debts,  and 
distribute  the  surplus  pro  rata  to  the 
stockholders.  As  this  is  precisely  what  a 
court  of  equity  would  have  done  in  the 
absence  of  a  statute,  it  is  to  be  inferred 
that  the  motive  of  such  legislation  has 
beeu  to  accomplish  some  other  object,— 
some  object,  that  is  to  say,  for  which  ex- 
press legislation  was  necessary.  This  In- 
ference is  fully  justified  and  amply  borne 
out  by  reference  to  the  different  statutes. 
They  seem  to  have  been  enacted  with  the 
object,  in  some  instances,  of  abrogating 
the  old  law  of  forfeiture  and  reversion ;  in 
others,  of  committing  the  administration 
to  other  courts  than  courts  of  equity;  in 
others,  to  provide  general  and  uniform 
rules  of  procedure,  as  to  giving  notice  to 
creditors,  etc.,  to  take  the  place  of  rules  of 
court  and  specific  orders  to  be  made  by 
the  chancellor  in  each  particular  case;  in 
others,  to  keepthematterout  of  thecourts 
altogether,  as  by  allowing  the  dissolved 
corporation  to  continue  its  existence  for  a 
term  for  puri'oses  of  liquidation,  but  for 
no  other  purpose.  The  whole  mass  of  this 
legislation  seems  to  be  pervaded  by  the 
one  idea  of  simplifying,  expediting,  and 
cheapening  tiie  means  of  accomplishingthe 
one  object  of  transferring  to  the  stockhold- 
ers of  a  defunctcorporationtheirfnl!  share 
of  its  surplus  assets.  There  is  from  begin- 
ning to  end  no  suggostion  of  added  penal- 
ties or  punishment  after  death. 

Now,  to  revert  to  the  New  York  statutes 
in  force  at  the  date  of  the  decision  in  Peo- 
ple V.  Ice  Co.,  cited  in  the  opinion  of  Judge 
WAi.LACb;.  They  provided,  as  ours  do,  for 
both  voluntary  and  involuntary  dlB<«oiu- 
tlon  of  corporations,  and  in  express  terms 
directed  the  appointment  of  receivers  in 
all  cases,  whether  voluntary  or  involun- 
tary. They  also  contained  minute  and 
specific  directions  as  to  the  duties  of  re- 
ceivers, notice  to  creditors,  fees  and  com- 
missions, settlement  of  accounts,  etc.,  very 
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similar  to  onr  statutes  regnlatfne  the  pro- 
ceedings of  executors  and  administrators. 
The  object  of  such  legislation  Is  apparent, 
and  clearly  It  Is  not  the  Inffictton  of  penal- 
ties, bat  niprely  the  conservation  of  rig^bts. 
In  view  of  these  provisions  of  the  New 
York  statute,  It  is  dlfBcolt  to  see  bow  the 
general  principle  can  be  dednced  from  the 
decision  referred  to,  that "  an  ascertained 
forfeiture  implies  a  receiver."  That  was 
not  the  question  litigated  In  the  case,  and 
was  not  decided.  The  point  decided  was 
tbat.  In  an  action  to  forfeit  a  charter,  a 
receiver  co'jld  not  be  appointed  until  after 
Judgment  dissolving  the  corporation;  in 
other  words,  that  there  is  no  forfeiture.  In 
the  sense  of  the  statute,  until  the  Judgment 
of  dlssolntion  is  entered.  AH  tbat  this  im- 
plies is  that  after  judgment  a  recrivermay, 
not  that  he  must,  be  appointed,  and  there- 
fore the  implication  falls  short  of  what 
the  statute  under  consideration  expressly 
enjoined,  viz.,  tbat  it  should  be  "the 
duty  of  the  attorney  general.  Immediately 
after  the  rendition  of  such  Judgment,  (of 
forfeiture,)  to  institute  proceedings  for 
tbat  purpose,"  (the  appointment  of  a  re- 
ceiver.) Voorh.  Code,  $  444.  Nothing, 
therefore,  can  be  gained  for  the  argument 
by  reference  to  this  decision.  It  merely 
construes  the  New  York  statute  on  a  point 
not  In  controversy  here.  And,  even  if  It 
bad  been  otherwise,  the  question  would 
have  remained  whether  our  law  is  the 
same,  in  substance,  as  the  law  of  New 
York.  TUe  opinion  of  the  superior  court 
assumes  that  it  was  "much  the  same  as 
ours. "  We  think,  on  the  contrary,  that 
the  points  of  difference  between  our  law 
and  tbat  of  New  York  are  much  more  strik- 
ing and  manifest  than  the  points  of  re- 
semblance. The  laws  of  New  York,  it  is 
true,  recognise,  as  our  laws  do,  and  as  in 
the  nature  of  things  every  law  on  the  sub- 
ject must,  the  necessity  of  providing  some 
means  of  administering  the  assets  of  a  de- 
funct corporation,  and  the  propriety  in  the 
absence  of  other  provision  of  appointing 
a  receiver  for  tbat  purpose;  but  there  the 
resemblance  ends.  In  New  York,  as  we 
bave  seen,  there  was  no  other  provision, 
and  the  appointment  of  a  receiver  was 
made  obligatory  in  alt  cases  of  dissolution, 
whether  voluntary  or  involuntary.  That 
was  tbe  rule, to  which  there  was  no  excep- 
tion. Under  our  Codes,  on  the  contrary, 
the  rule  Is  not  to  appoint  a  receiver,  but 
to  leave  the  whole  matter  of  liquidation 
and  distribution  to  the  exclusive  control 
of  the  directors  of  tbe  corporation  in  ofHce 
at  the  date  of  dissolution.  The  appoint- 
ment of  a  receiver  is  the  exception,  not  the 
rule,  and  is  not  to  be  made  unless  some 
party  Interested,  either  a  creditor  or  a 
stockholder,  can  show  that,  for  tbe  pro- 
tection of  his  rights,  the  appointment  of  a 
receiver,  and  the  administration  of  the  as- 
sets under  the  control  and  superintendence 
of  a  court  of  equity,  is  necessary:  and, 
even  then,  no  receiver  will  be  appointed 
upon  bis  ex  parte  application  without  re- 
quiring ample  security  by  his  undertaking, 
with  sufficient  sureties  for  all  damages 
that  may  be  caused  by  the  appointment, 
if  it  shall  turn  out  that  it  was  made  with- 
out sufficient  cause. 
In  support  of  this  statement,  we  refer  to 
T.24p.no.2— 9 


the  following  provisions  of  the  Codes: 
Sections  899  and  400  of  the  Civil  Code  are 
as  follows:  "Sec.  809.  The  dissolution  of 
corporations  Is  provided  for :  (1)  If  Invol- 
untary, in  chapter  5  of  title  10,  part  3,  of 
tbeCode  of  Civil  Procedure.  [Sections  802- 
810.]  (2)  If  voluntary,  in  title  6,  part  8,  of 
the  Code  of  Civil  Procedure.  [Sections 
1227-1238.]  Sec.  400.  Unless  other  persons 
are  appointed  by  tbe  court,  the  directors 
or  managers  of  the  affairs  of  such  corpo- 
ration at  the  time  of  its  dissolution  are 
trustees  of  the  creditors  and  stockholders 
or  members  of  the  corporation  dissolved, 
and  have  full  power  to  settle  the  affairs  of 
the  corporation. "  Sections  666  and  666  of 
tbe  Code  of  Civil  Procedure  are  as  follows: 
"Sec.  666.  Upon  the  dissolution  of  any  cor- 
poration, the  superior  court  of  the  county 
in  which  tbe  corporation  carries  on  Its 
business,  or  has  its  principal  place  of  busi- 
ness, on  application  of  any  creditor  of  the 
corporation,  or  of  any  stockholder  or 
member  thereof,  may  appoint  one  or  more 
pensons  to  be  receivers  or  trustees  of  the 
corporation,  to  take  charge  of  the  estate 
and  effects  thereof,  and  to  collect  the  debts 
and  property  due  and  belonging  to  the 
corporation,  and  to  pay  the  outstanding 
debts  thereof,  and  to  divide  the  moneys 
and  other  property  that  shall  remain  over 
among  tbe  stockholders  or  members.  Sec. 
666.  No  party  or  attorney  or  person  inter- 
ested in  an  action  can  be  appointed  receiv- 
er therein  without  the  written  consent  of 
the  parties,  filed  with  the  clerk.  If  a  re- 
ceiver be  appointed  upon  an  er  parte  ap- 
plication, the  court,  before  making  tbe  or- 
der, may  require  from  the  applicant  an 
undertaking  with  sufficient  sureties,  in  an 
amount  to  be  fixed  by  the  court,  to  the 
effect  that  tbe  applicant  will  pay  to  tbe 
defendant  all  damages  he  may  sustain  by 
reason  of  the  appointment  of  such  receiver 
and  the  entry  by  talm  upon  his  duties,  in 
case  the  apiilicantshallhave  procured  such 
appointment  wrongfully,  maliciously,  or 
without  sufficient  cause;  and  the  court 
may,  in  its  discretion,  at  any  time  after 
said  appointment,  require  an  additional 
undertaking. " 

It  will  be  observed  that  section  S99  of 
the  Civil  Code  refers  to  those  parts  of  tbe 
Code  of  Civil  Procedure  which  provide  for 
involuntary  as  well  as  voluntary  dissolu- 
tions, and  tbat  section  400  by  Its  terms  ap- 
plies as  well  to  one  kind  of  dissolution  as 
to  tbe  other.  By  its  own  unaided  force, 
without  Che  Intervention  or  any  necessity 
for  the  intervention  of  a  court,  it  makes 
tbe  directors  managers  of  tbe  affairs  of  the 
corporation,  and  trustees  for  the  creditors 
and  stockholders,  with  full  power  of  set- 
tlement. These  trustees,  like  trustees  in 
general,  are,  of  course,  amenable  to  the  ju- 
risdiction of  a  court  of  equity,  and  may 
be  called  to  account  there  for  any  neglect 
of  duty  or  abuse  of  power.  But,  until  they 
are  so  called  to  account  in  an  independent 
action  or  proceeding  by  a  party  in  inter- 
est, no  court  has  any  excuse  for  interfer- 
ence; and  If  they  are  sued  and  brought 
into  court  without  sufficient  cause,  even 
by  a  creditor  or  stockholder,  they  will  re- 
cover costs. 

But  in  the  opinion  of  the  superior  court 
these  provisions  of  our  statutes  are,  upon 
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their  true  construction,  to  be  limited  to 
casesof  voluntary  dissolution.  Itseeins  to 
■UB  that  tlie  terms  ol  the  law  are  too  plain 
In  an  opposite  sense  to  admit  o(  construc- 
tion, and,  even  if  it  were  otherwise,  that 
the  reasons  given  tor  the  construction 
adopted  are  wholly  Insufficient.  In  sec- 
tion 399  of  the  Civil  Code,  separate  refer- 
ence is  made — First,  to  cases  of  involun- 
tary dissolution;  and,  second,  to  cases  of 
voluntary  dissolution.  Then  right  on  the 
heels  of  this  reference  follows  the  provis- 
ion for  the  settlement  of  the  affairs  of  "such 
corporation."  If  it  was  the  intention  of 
the  legislature  to  limit  this  provision  to 
cases  of  voluntary  dissolution,  nothiug 
could  have  been  easier  or  more  natural 
than  to  say  so.  And  If  it  were  true  that 
this  section  of  our  Code  is  similar  to  the 
section  cited  from  the  Revised  Statutes  of 
New  Yorlt,  (volume  3.  p.  769,  §  77,)  and 
that  that  section  is  limited  to  cases  of  vol- 
untary dissolution,  the  fact  that  our  legis- 
lature has  adopted  the  provision,  without 
the  limitation,  would  be  a  strong  circum- 
stance indicative  of  an  intention  to  malte 
Its  operation  general. 

But,  in  truth,  the  two  sections  are  not 
aubstantially  the  same.  Section 400of  our 
Civil  Code,  as  Is  apparent,  provides  a 
means  of  asettlement  of  the  affairs  of  a  dis- 
solved corporation  without  the  interven- 
tion of  a  court,  unless  such  Intervention  is 
specially  invoked,  and  that  is  its  whole 
scope.  The  section  cited  from  the  Revised 
Statutes  of  New  Yorl«  is  part  of  a  scheme 
in  which  the  rule  Is  to  appoint  a  receiver 
in  all  cases ;  and  it  merely  provides  that 
any  of  the  directors,  trustees,  or  other  offi- 
cers of  Buchcorporation,oranyof  Itsstock- 
holders,  may  be  appointed  receivers.  It  Is 
not  by  any  means  clear,  moreover,  that 
this  provision  was  limited  to  cases  of  vol- 
iintary  dissolutiou.  It  is  true  that  it  is 
found  in  an  article  relating  to  voiuntar.y 
dissolutions,  but  that  article  is  by  refer- 
ence made  part  of  the  law  of  involuntary 
dissolution.  The  very  section  of  the  New 
York  Code  of  Procedure  (section  444) 
which  enjoins  upon  the  attorney  general 
the  duty  of  applying  for  a  receiver  when- 
ever the  charter  of  a  corporation  has  been 
forfeited  at  the  suit  of  the  state  makes  the 
article  relating  to  voluntary  dissolutions 
the  measure  and  limit  ol  tlie  power  of  the 
court  "  to  restrain  the  corporation,  to  ap- 
point a  receiver  of  its  property,  and  to 
take  an  account,  and  to  make  distribu- 
tion thereof  among  its  creditoi-s;"  from 
which  it  is  perfectly  evident  that  the  legis- 
lature of  New  York  intended  no  discrimi- 
nation against  the  stockholders  of  a  cor- 
poration which  had  forfeited  its  charter  by 
misconduct ;  for,  if  they  were  to  enjoy  ev- 
ery advantage  in  the  management  and 
distribution  ol  their  property  that  the  law 
afforded  to  stockholders  in  corporations 
voluntarily  dissolved,  how  can  it  be 
claimed  that  the  law  was  framed  with  a 
view  to  punishmentinonecase,  unless  that 
was  its  object  and  effect  in  all  cases "?  It 
Is  therefore  plain  that,  if  any  foundation 
exists  for  the  motion  that  the  appoint- 
ment of  ft  receiver  in  case  of  a  forfeited 
charter  is  part  of  the  punishment  pre- 
scribed for  the  offenses  of  the  corporation, 
that  foundation  must  be  sought  elsewhere 


than  In  the  statutes  and  declBlons  of  the 
state  of  New  York.  Where,  then,  is  it  to 
be  found  ? 

The  first  general  consideration  suggest- 
ed in  the  opinion  of  the  superior  court  is 
that  "it  would,  indeed,  have  been  some- 
what slnguiarhad  theClvU  Code  conferred 
upon  stockholders,  thus  convicted  of  the 
bi-each  of  one  important  trust,  the  imme- 
diate exercise  of  anotlier  trust,  and  one  in 
itself  of  no  slight  importance, — the  trust  of 
administering  and  distributing  the  assets 
of  the  dissolved  corporation ;  such  incon- 
sistency is  not  to  be  attributed  to  that 
Code. "  We  admit  that  no  inconsistency 
should  be  attributed  to  the  law,  but,  be- 
fore we  construe  a  section  of  the  Code  con- 
trary to  its  obvious  meaning,  we  should 
be  very  certain  that  such  construction  is 
necessary  in  order  to  prevent  a  conflict 
with  some  other  provision  of  controlling 
force,  or  some  legal  principle  ol  general 
application.  It  is  not  pretended  that  the 
literal  purport  of  section  400  of  the  Civil 
Code,  and  section  565  of  the  Code  of  Civil 
Procedure,  conflicts  with  any  other  statu- 
tory provision ;  but  the  idea  seems  to  t>e 
that  it  is  absurd  to  suppose  that  the  legis- 
lature would  have  left  to  the  directors  of 
a  corporation  convicted  of  violating  their 
duty  to  the  people  of  the  state,  the  power 
and  discretion  to  pay  theirown  debts  and 
divide  their  own  property,  subject  to  the 
right  of  a  court  of  equity  to  interfere  and 
compel  theoi  to  proceed  properly,  if  any 
oc(;asion  for  such  interference  should  arise. 
We  confess  that  there  does  not  appear  to 
us  to  be  any  absurdity  in  this  supposition. 
Because  a  corporation  has  violate<l  its 
duty  to  the  public,  it  does  not  follow  that 
its  members  cannot  lie  trusted  to  look  out 
for  their  own  interests.  Quite  the  contra- 
ry, for  it  is  usually  a  too  exclusive  regard 
for  their  own  interests  that  constitutes 
their  dereliction  to  tiie  public.  As  to  cred- 
itors, their  interests  must  in  most  cases  be 
opposed  to  the  appointment  of  a  nnieiver. 
They  will  be  paid  more  quickly  and  more 
certainly  without  a  receiver  than  with  one. 
It  there  is  anyone  thing  more  certain  than 
another,  it  is  that  the  appointment  of  a 
receiver  implies  a  material  diminution  of 
the  fund  out  of  which  creditors  are  to  be 
paid ;  for.  in  the  first  place,  the  fees  of  the 
receiver,  his  counsel  aud  assistants,  are  to 
be  subtracted.  Then  the  estate  must  in 
many  cases,  us  it  has  been  in  this  case,  be 
condemned  to  unproductive  Idleness  and 
disuse,  and  exposed  to  danger  of  loss  and 
dilapidation  from  rust  and  decay  during 
the  long  and  tedious  progress  of  the  legal 
proceedings  that  are  necessarily  entailed. 
And  all  this  time  the  creditors  must  wait 
and  look  on  wlille  the  fund  upon  which 
they  rel.v  for  payment  is  being  depleted  by 
the  processes  al)ove  referred  to.  On  the 
other  hand,  supposing  the  affairs  of  the 
defunct  corporation  to  be  under  the  con- 
trol of  its  late  directors  as  trustees  for  its 
creditors  and  stockholders,  the  creditors 
have  nothing  to  do  but  present  their  de- 
mands and  receive  payment  in  the  ordina- 
ry course  of  business,  or,  if  payment  is  re- 
fused or  delayed,  they  may  proceed  to  en- 
force their  demands.  How  much  better 
this  is  for  the  creditors  than  to  have  to 
wait  upon  the  motions  of  a  receiver  and 
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the  court,  ander  whaJBe  order  he  acts,  ev- 
ery one  knowB  who  bae  had  any  experi- 
ence of  the  two  methods  of  settlins  the 
buBtneBS  of  a  partnership  or  acorporation. 
And  then  it  is,  as  we  have  seen,  always  at 
the  option  of  a  creditor  or  stockholder  to 
have  a  receiver,  if  they  can  allege  tacts 
showing  that  a  receiver  Is  necessary. 

So  far,  therefore,  as  the  rights  and  inter- 
ests of  the  sole  beneficiaries  of  the  trust 
are  concerned,  them  is  no  need  to  construe 
section  400of  the  Civil  Code  and  section 565 
of  the  Code  of  Civil  Procedure  contrary  to 
their  express  terms,  in  order  to  rescue  the 
legislature  from  the  impntation  of  having 
enacted  an  absurdity.  On  the  contrary, 
the  rule  which  they  prescribe,  according  to 
their  natural  and  obvious  construction, — 
by  which  they  apply  as  well  to  cases  of  for- 
feiture of  charter  as  to  cases  of  voluntary 
dissolution, — ^Is  most  salutary,  so  far  as  the 
benedciarins  are  concerned,  and  such  con- 
struction must  prevail,  unless,  Indeed,  it 
be  true  that  the  paramount  Interests  of 
the  people  of  the  state  demand  a  different 
construction. 

This  proposition,  that  the  people  of  the 
state  have  an  interest  In  the  appointment 
of  a  receiver  whenever  the  charter  of  a  cor- 
poration has  been  forfeited,  was  decided 
adversely  to  the  contention  ol  the  re- 
spondent at  an  early  stage  of  these  pro- 
ceedings, in  ruling  upon  a  preliminary  ob- 
jection made  by  counsel  for  the  state,  who 
appeared  specially  for  that  purpose, — an 
objection  founded  upon  a  clause  of  the 
twenty-eighth  rule  of  this  court,  which 
reads  as  follows:  "•  •  •  in  case  any 
court,  judge,  or  other  oflicer.or  any  board 
or  other  tribunal,  in  the  discharge  of  duties 
of  a  public  character,  be  named  in  the  ap- 
plication as  respondent,  the  affidavit  or 
petition  shall  also  disclose  the  name  or 
names  of  the  real  party  or  parties,  if  any, 
in  interest,  or  whose  interest  would  be  di- 
rectly affected  by  the  proceedings;  and  in 
such  case  it  shall  be  the  duty  of  the  appli- 
cant obtaining  an  order  for  any  such  writ 
to  serve  or  cause  to  be  served  upon  such 
party  or  parties  in  interest  a  true  copy  of 
the  affidavit  or  petition,  and  of  the  writ 
Issued  thereon,  in  like  manner  as  the  same 
is  required  to  be  served  upon  the  respond- 
ent named  In  the  application  and  proceed- 
ings, and  to  produce  and  file  in  the  office 
of  the  clerk  of  this  court  the  like  evidence 
of  such  service."  Neither  the  petition  nor 
the  writ  herein  was  served  upon  the  state 
or  Its  attorneys,  and  the  objection  made 
In  behalf  of  the  state  was  that  the  hear- 
ing could  not  proceed,  and  that  the  alter- 
native writ  must  beqnashed,  tor  the  reason 
that  It  appeared  on  the  face  of  the  petition 
that  the  state  was  the  real  party  in  inter- 
est, or  whose  interest  would  be  directly 
affected  by  the  proceedings.  The  court, 
however,  were  unanimously  of  the  opinion, 
and  so  decided,  that  the  state  had  no  in- 
terest to  be  affected,  and  that  the  only 
persons  interested  were  the  creditors  and 
stockholders  of  the  corporation.  It  must 
be  confessed,  however,  that  w^hen  this  rul- 
ing was  made  we  did  not  understand,  and, 
of  course,  did  not  consider,  the  real  posi- 
tion ot  respondent  with  respect  to  this 
matter.  It  did  not  occur  to  us,  and  if  the 
point  was  suggested  in  the  course  of  the 


argument  upon  this  preliminary  objection- 
it  tailed  to  impress  us  at  the  time,  that 
any  person  could  have  an  Interest  in  the 
appointment  or  removal  of  a  receiver  ex- 
cept those  who  would  be  entitled  to  share 
in  the  distribution  ot  the  fund  committed 
to  his  control;  and,  as  it  was  conceded 
that  the  state  had  no  interest  in  the  fund, 
we  naturally  concluded  that  the  interests 
of  the  state  could  not  possibly  be  affected 
by  any  result  ot  these  proceedings,  and 
ruled  accordingly.  But,  in  the  light  of  the 
fuller  argument  made  at  and  since  the 
hearing,  we  perceive  that  the  real  claim  of 
the  state  remains  to  be  stated  and  consid- 
ered. 

Before,  however,  proceeding  to  this  dis- 
cussion, we  take  occasion  to  say  a  few 
words  as  to  the  proper  construction  of  the 
rule  ot  court  above  cited.  It  does  not,  as 
counsel  seem  to  suppose,  require  that  the 
state  should  have  been  made  a  formal  par- 
ty to  this  proceeding,  by  being  named  as 
a  defendant  in  the  petition  or  writ,  but 
only  that  the  names  ot  the  parties  really 
Interested  should  be  disclosed  by  the  peti- 
tion, and  that  service  of  a  copy  of  the  peti- 
tion and  writ  should  be  made  upon  them. 
Baker  v.  Superior  Court,  71  Cal.  583, 12  Pac. 
Rep.  685.  The  effect,  therefore,  of  a  failure 
to  serve  such  parties,  would  not  be  an 
abatement  of  the  whole  proceeding,  but, 
at  most,  to  require  a  postponement  of  the 
bearing  or  trial  until  they  could  be  served, 
and  have  a  reasonable  time  to  appear. 
On  the  face  ol  the  petition  in  this  case.  It 
did  not  seem  to  us  that  the  state  could 
have  any  Intei-est  In  the  controversy  over 
the  appointment  of  the  receiver.  If  it  had 
been  otherwise,  it  would  perhaps  have 
been  our  duty  in  advance  to  order  service 
of  the  petition  and  writ  upon  the  repre- 
sentatives of  the  state,  and  certainl.v 
we  should  have  been  bound,  of  our  own 
motion,  to  require  proof  of  such  service 
before  proceeding  with  the  hearing  of  the 
rule  to  show  cause;  or  if,  on  the  hearing, 
the  fact  had  been  developed  that  a  party 
not  named  or  served  had  an  interest  to  be 
affected,  it  would  have  been  our  duty  to 
BU8[>end  the  proceeding  until  such  party 
was  served  and  brought  in.  As  it  was, 
however,  we  were  proceeding  properly 
with  the  hearing  when  the  ol)jection  ot 
the  state  was  Interposed.  The  motion 
made  to  quash  the  alternative  writ  was 
not  sustainable  upon  any  view  ot  the 
state's  rights  or  Interest  in  the  matter, 
and  after  listening  to  the  argument  then 
advanced  in  support  of  the  state's  claim 
ot  interest,  and  its  right  to  the  beneflt  of 
the  rule,  we  decided  that  the  claim  was 
unfounded,  and  that  the  rule  did  not  ap- 
ply. But  11  we  had  then  understood,  as 
we  now  understand,  the  ground  upon 
which  the  state  bases  its  claim  of  interest, 
we  should  probably  have  ordered  service 
of  the  petition  and  writ  on  the  attorneys 
of  the  state,  and  should  have  allowed 
them  In  that  capacity  to  take  part  in  the 
subsequent  proceedings.  No  harm,  how- 
ever, has  resulted  from  our  misconception 
of  the  state's  position.  Although  there 
was  no  service  of  notice  upon  its  attor- 
neys eo  nomiae,  such  service  was  made 
upon  the  judge  of  the  superior  court,  who 
has  been  formally  represented  throughout 
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theae  proceedings  by  one  of  the  attomesrs 
of  the  state,  and  actually  by  both  of  them. 
The  whole  object  of  the  rale,  therefore, 
has  been  falfllled  so  far  as  the  state  is  con- 
cerned ;  the  only  difference  being  that  its 
attorneys  have  had  only  one  copy  of  the 
writ  and  petition  Instead  oltwo,  and  that 
they  have  been  compelled  to  speak  in  the 
name  of  the  superlorjudge,  instead  of  that 
of  the  state.  Bnt  in  his  name,  and  upon 
his  behaJt,  they  have  presented  every  argu- 
ment and  raised  every  issue  which  could 
have  been  made  in  behalf  of  the  state  If  it 
had  even  been  a  formal  party  to  the  pro- 
ceedings, which,  as  we  have  seen,  the  rule 
does  not  require. 

We  will  now  return  from  this  digression 
to  consider  what  those  arguments  are. 
It  will  be  seen,  by  reference  to  the  opinion 
of  the  superior  court  above  quoted,  that 
the  provision  of  section  564  of  the  Code  of 
Civil  Procedure,  to  the  effect  that  a  receiv- 
er may  be  appointed  when  a  corporation 
has  forfeited  its  charter,  is  construed  to 
mean  that  in  such  case  a  receiver  must  be 
appointed,  and  this  because  the  public  has 
an  interest  that  the  power  should  be  exer- 
cised. To  our  minds,  it  is  perfectly  clear 
that  the  true  construction  of  this  clause  of 
section  564  Is  found  in  the  very  next  sec- 
tion of  the  Code,  wherein  it  is  specifically 
enacted  that  "upon  the  dissolution  of  any 
corporation,  the  superior  court  of  the 
county  in  which  the  corporation  carries 
on  its  business,  or  has  its  principal  place 
of  business,  on  application  of  any  creditor 
of  the  corporation,  or  of  any  stockholder 
or  member  thereof,  may  appoint  one  or 
more  persons  to  be  receivers, "  etc.  Here 
is  an  express  enumeration  of  the  parties, 
and  the  only  parties,  {expresslo  unlus  est 
fixclttslo  alterlua,)  whose  interest  demands 
that  " may  "  should  be  read  "must, "  and, 
considering  this  language  in  connection 
with  section  400  of  the  Civil  Code,  which, 
as  we  have  seen,  provides  that  the  direct- 
ors in  oflSce  at  the  date  ot  its  dissolution 
shall  settle  the  affairs  of  a  corporation, 
unle-is  some  other  persons  are  appointed, 
we  should  never  have  thought  of  looking 
further  for  a  definition  of  the  circumstan- 
ces under  which  a  receiver  could  be  ap- 
pointed. In  terms,  both  sections  apply  as 
well  to  cases  of  involuntary  as  to  cases  of 
voluntary  dissolution,  and  they  do  in  fact 
provide  a  most  salutary  rule  for  the  pro- 
tection of  all  persons  Interested  In  the 
property.  Butit  is  held  that  they  must  be 
construed  out  of  their  obvious  sense,  and 
limited  in  their  application  to  cases  of  vol- 
untary dissolution,  because,  and  only  be- 
cause, In  cases  of  forfeiture  for  corporate 
misconduct,  the  stockholders  cannot  be 
adequately  punished  or  restrained  with- 
out the  intervention  of  a  receiver,  and, 
consequently,  that  the  interest  of  the  pub- 
lic, in  the  imposition  of  such  punishment 
and  restraint,  requires  the  conversion  of 
"may"  into  "must,"  thus  making  the  ap- 
pointment of  a  receiver  obligatory  in  all 
cases  of  forfeiture. 

This  proposition,  which  is,  In  effect, 
stated  In  the  opinion  above  quoted,  is 
much  more  plainly  and  directly  put  in 
the  argument  made  by  the  respondent 
here.  He  asks  if  it  is  possilile  that  this 
controversy  between  the  state  and  a  con- 


cern with  milUoDS  ot  capital  is  limited  to 
the  imposition  of  a  fine  of  $5,000,  and  the 
cancellation  of  a  charter,  the  duplicate  of 
which  can  be  obtained  while  we  are  talk- 
ing here;  and  he  answers  his  own  ques- 
tion as  follows :  "  I  understand  the  great 
interest  of  the  state  is  to  break  down  the 
monopoly.  To  do  that  it  seises  the 
means  and  utensils— the  boslness— with 
which  the  monopoly  has  been  proceeding. 
It  scatters  it.  It  divides  It  up.  A  receiv- 
er  is  appointed  for  that  purpose.  That  is 
part  of  the  penalty.  That  Is  a  part  of  the 
penalty  provided  by  law,  because  they 
have  forfeited  their  corporate  rights,— no 
other  reason."  Translated  bito  terms 
specifically  applicable  to  the  case  before 
us,  the  meaning  ot  this  is  that,  if  a  corpo- 
ration organized  for  the  purpose  of  refin- 
ing sugar  enters  into  a  combination  with 
other  corporations,  ttirongh  the  medium 
of  what  is  called  a  "trust,  "for  the  purpose 
of  limiting  the  production  and  keeping  up 
the  price  of  refined  sugar,  the  courts  wilt 
not  only  forfeit  its  charter  and  impose  the 
utmost  fine  which  the  law  prescribes  for 
such  offenses,  but  they  must  go  further, 
and,  by  the  hands  of  a  receiver,  seise  into 
their  possession  all  the  property  of  the 
defunct  corporation,  and  especially  its 
sugar  refining  plant,  not  for  the  purpose 
of  preserving  and  protecting  it,  and  as 
speedily  and  economically  as  possible  dis- 
tributingit  to  those  who  are  equitably  en- 
titled, viz., creditors  and  stockholders,  bnt 
for  the  quite  opposite  purpose,  ot  shutting 
it  up  and  condemning  it  to  rust  and  idle- 
ness, until  such  time  as  it  can  be  unfitted 
completely  for  the  purpose  to  which  it  ia 
best  adapted  by  dividtngit  upand scatter- 
ing It.  We  confess  that  this  Is  to  us  a 
novel  doctrine,  and  one  which  does  not, 
upon  any  ground,  commend  itself  to  our 
judgment.  It  may  not  be  the  rule  in  this 
state  to  construe  penal  legislation  strict- 
ly, but  even  here,  when  a  court  is  asked  to 
impose  a  penalty  for  infraction  of  a  law, 
the  first  inquiry  is,  what  penalty  does  the 
law  prescribe?  The  answer  to  this  ques- 
tion is  sought,  not  iu  labored  construction 
of  other  statutes,  but  in  the  express  texvn 
of  the  act  defining  the  offense. 

Now,  what  is  the  case  here?  In  section 
803  of  the  Code  of  Civil  Procedure,  the  leg« 
islature  has  enjoined  upon  the  attorney 
general  the  duty  of  bringing  actions  for  the 
forfeiture  of  corporate  franchises  when« 
ever  he  has  reason  to  believe  that  they  are 
unlawfully  held  or  exercised.  This  was 
his  sole  authority  tor  bringing  his  9110 
warranto  against  the  American  Sugar 
Refinery  Company,  and  it  is  upon  this 
chapter  of  the  Code  that  the  judgment  of 
forfeiture  depends.  Section  809,  in  the 
same  chapter,  defines  the  character  of  the 
judgment  that  must  be  rendered  when  the 
defendant  is  found  guilt.y,  viz.,  that  the 
defendant  beexcluded  from  thetranchiae  it 
has  abused ;  and  "  the  court  may  also,  la 
its  discretion,  impose  npou  the  defendant 
a  fine  not  exceeding  $5,000,  which  fine, 
when  collected,  must  be  paidinto  the  treas- 
ury of  the  state. "  This  Is  absolutely  all 
the  punishment  that  the  legislature  has  in, 
terms  pi-escrlbed,  and,  if  any  other  was  in- 
tended,— especially  it  such  other  punish- 
ment was  designed,  to  be  severe  beyon^ 
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comparison  with  that  expreeely  defined,— 
ItispaBBing  strange  that  the  courts  shonld 
have  been  lelt  to  work  It  out  by  a  doubt- 
ful constrnctl  on  of  other  parts  ol  che  Codes. 

But,  to  our  mlDds.the  gravest  objection 
to  the  doctrine  lies  In  the  consequences 
which  It  Involves.  Obviously,  there  Is  no 
measure  or  limit  to  the  punishment  which 
may  Ira  inSicted  In  the  manner  Indicated, 
except  in  the  discretion  of  the  court  and 
the  moderation  of  Its  receiver.  The  duty 
of  the  receiver  is  not  conservation,  but 
destruction.  In  whatever  business  the 
offending  corporation  may  have  been  en- 
gaged, his  first  step  must  be  to  shut  up  its 
works;  however  vast  the  capital  Invest- 
ed, it  must  be  condemned  to  lie  Idle  and 
unproductive  until  it  can  be  divided  np 
and  scattered.  It  must  not  be  sold  as  a 
whole,  complete  and  adapted  to  the  work 
for  which  it  was  designed,  and  for  which 
alone  it  poHsesses  any  considerable  value. 
To  do  so  would  defeat  the  whole  object  of 
the  receivership;  for  not  only  would  the 
offending  stockholders  get  off  without  ad- 
equate punishment,  but  there  would  be 
nothing  to  prevent  them  from  buying  in 
their  own  property,  and  again  putting  it 
into  the  combination.  It  mnst  therefore 
be  divided  up  and  scattered,  and  its  value 
In  great  measure  destroyed.  The  stock- 
holders, when  they  finally  realize  upon 
their  property,  must  be  content  to  receive, 
not  the  proceeds  of  a  well-appointed  man- 
ofactory,  in  complete  running  order,  but 
the  price  of  a  lot  of  old  iron  and  second- 
hand machinery,  sold  In  lots  according  to 
the  discretion  of  a  receiver  acting  with  a 
view,  not  to  their  Interest  as  stockhold- 
ers, but  solely  with  a  view  to  the  interest 
of  the  public  in  punishing  them.  We  can- 
not assent  to  a  doctrine  involving  such 
conseqnences.  If  it  is  really  true  that  our 
laws,  as  they  are  written,  provide  no  ade- 
qnate  punishment  for  corporate  trans- 
gressions, let  the  legislature  take  the  mat- 
ter in  hand.  It  Is  no  part  of  the  function 
of  a  court  to  supply  the  want  of  penal  leg- 
islation. Its  Judgments  in  such  case,  be- 
sides being  wholly  unauthorized,  would 
always  operate  as  bills  of  attainder  or 
ex  poBt  facto  laws,  both  of  which  are  not 
only  abhorrent  to  our  Ideas  of  justice,  but 
are  expressly  forbidden  by  our  charters  of 
cpovemment. 

Bat  perhaps  it  is  not  fair  to  regard  the 
doctrine  under  discussion  as  iniplylngtbat 
the  primary  object  of  the  laws,  as  it  con- 
stmes  them,  la  the  punishment  of  the 
stockholders.  It  may  be  said  that  the 
real  purpose  Is  only  to  break  up  the  mo- 
nopoly, and  that  the  punishment  involved 
is  merely  incidental  and  unavoidable; 
that  it  is  right  to  break  up  the  monopoly, 
and  if,  unfortunately  for  them,  the  stock- 
holders suffer  in  the  process,  they  have 
themselves  alone  to  blame.  Regarded 
from  this  point  of  view, it  seems  to  us  that 
the  doctrine  is  still  wholly  indefensible. 
When  a  corporation  is  dissolved,  its  prop- 
erty, as  we  have  seen,  vests  in  its  stock- 
lioldera  subject  only  to  the  claims  of  cred- 
itors, and  is  thereafter  held  upon  the  same 
tenure,  and  subject  to  the  same  condi- 
tions, as  similar  property  owned  by  other 
natural  persons.  What  others  may  do, 
they  may  do.    They  owe  no  further  or 


higher  duty  to  the  public,  and  are  nnder 
no  other  restr&ints.  Therefore,  unless 
some  ground  can  be  shown  upon  which 
the  state  can  take  a  sugar  refinery  away 
from  a  pri\'ate  citizen  who  has  Inherited 
it,  or  bought  it,  or  built  it,  and  can  shut 
it  up,  preparatory  to  dividing  and  scat- 
tering it,  upon  the  ground  that  he  has  en- 
tered into  an  agreement  with  some  other 
private  citizen,  owning  another  refinery, 
to  limit  the  outpnt  of  both  establishments 
with  a  view  to  keeping  up  the  price  of  the 
refined  product,  no  ground  can  be  shown 
which  will  warrant  the  state  in  taking 
similar  property  from  natural  persons 
who  have  succeeded  thereto  on  the  deatii 
of  a  coi-poration.  Confessedly,  there  is  no 
warrant  to  be  found  for  such  a  proceeding 
in  case  of  a  natural  person.  That  con- 
tracts in  restraint  of  trade  are  unlawful, 
or  at  least  opposed  to  the  policy  of  the 
law,  is  conceded,  but  the  only  penalty 
they  entail  is  that  courts  refuse  to  enforce 
them,  just  as  they  i-efuse  to  enforce  any 
contract  which  is  opposed  to  public  policy 
or  good  morals;  but  no  one  ever  heard  of 
a  proceeding  to  confiscate  or  destroy, 
either  wholly  or  partially,  the  property 
which  Is  the  subject  of  snch  a  contract. 
So  far  the  legislature  has  seen  fit  to  attach 
no  other  punishment  to  contracts  of  nat- 
ural persons  in  restraint  of  trade  than  to 
make  them  non-enforceable;  and,  where 
the  legislature  has  stopped,  it  is  not  only 
becoming  but  necessary  that  the  courts 
should  stop.  As  to  the  property  of  a  cor- 
poration, the  legislature  has  given  no  in- 
dication of  an  intention  to  forielt  it  or 
take  it  away  from  the  stockholders,  ex- 
cept to  the  extent  of  a  fine  of  f  5,000,  which 
the  court  Is  authorized,  in  its  discretion, 
to  impose.  What  is  forfeited  to  the  state, 
and  all  that  is  forfeited,  is  the  charter, — 
the  right  to  be  a  corporation ;  and  this  is 
resumed  solely  upon  the  ground  that  the 
condition  upon  which  it  was  granted  has 
been  violated.  The  doctrine  is  that  cor- 
porate charters  are  granted  upon  the  im- 
plied condition  that  the  privileg:es  con- 
ferred will  be  used  for  the  advantage,  or 
at  least  not  to  the  disadvantage,  of  the 
state.  If  this  condition  is  broken,  the 
charter  which  the  state  has  given  is  taken 
back  by  the  state;  but  the  property  which 
the  corporation  has  acquired,  with  its 
own  means,  goes  to  those  who  have  paid 
for  it,  and  they  have  the  right  to  detH 
with  It  Just  as  others  similarly  situated 
may  deal  with  their  property.  Whatever 
the  law  prevents  other  natural  persons 
from  doing,  they  are  prevented  from  doing; 
nothing  more.  This  doctrine  is  plainly 
enough  indicated  In  the  case  of  People  v. 
Refining  Co.,  22  A bb.  N.  C.  164,  3  N.  Y.  Bupp. 
401.  cited  and  relied  upon  by  respondent, 
and  in  the  cases  therein  referred  to ;  and  it 
is  shown,  moreover,  in  those  cases,  that 
the  privileges  and  powers  of  a  corpora- 
tion are  essential  to  membership  of  the 
trust,  and  to  any  effective  monopoly.  To 
become  a  member  of  the  trust,  the  sugar 
refiner  must  be  a  corporation ;  and,  the 
corporation  being  dissolved,  it  is  impos- 
sible that  its  stockholders  should  keep  up 
the  arrangement.  And  so,  as  to  monopo- 
lies  in  general,  they  are  only  dangerous 
when  corporations  are  the  parties  to  the 
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agreement  by  which  they  are  attempted. 
Lealie  v.  Lorlllard,  110  N.  Y.  519, 18  N.  E. 
Rep.  363.  At  least  this  is  the  opinion  ot 
some  courts,  and  It  suggests  a  reason  why 
the  legislature  has  omitted  to  prescribe 
any  penalty  beyond  non-enforcement  in 
case  of  such  agreements  between  natural 
persons.  But  we  need  not  speculate  upon 
these  matters.  The  law  being  plain,  we 
are  not  concerned  with  Its  expediency. 

The  conclusion  which  Inevitably  follows 
from  tliese  views  is  that,  in  an  action  un- 
der section  802  et  seq.  of  the  Code  ot  Civil 
Procedure,  the  rendition  of  the  judgment 
authorized  by  section  809  ends  the  proceed- 
ings so  far  as  the  superior  court  is  con- 
cerned, and  that  no  receiver  of  the  corpo- 
rate property  can  be  appointed  unless  a 
new  and  distinct  proceeding  is  commenced 
by  a  creditor  or  stockholder  of  the  corpo- 
ration. Code  Civil  Proc.  §  565.  Such  new 
and  distinct  proceeding  upon  the  part  of 
the  beneficiaries,  or  some  of  them.  Is  the 
essential  condition  of  any  jurisdiction 
in  the  court  to  take  the  property  out 
of  the  control  of  the  trustees  designated 
by  law.  Civil  Code.  §  400.  An  order  ap- 
pointing a  receiver  without  such  applica- 
tion is  therefore  void,  not  only  as  to 
strangers  to  the  qvo  wuiranto,  but  is  even 
void  as  to  the  corporation  and  its  stock- 
holders and  vendees.  We  have  no  doubt 
ot  tlie  correctness  of  this  conclusion ;  but, 
if  we  were  wholly  mistaken  in  our  views, 
and  if  it  were  true,  as  held  by  the  respond- 
ent, that  the  appointment  of  a  receiver  for 
the  purpose  of  inflicting  one  of  the  penal- 
ties designed  by  the  law,  and  essential  to 
its  efficacy,  is  obligatory,  we  cannot  see 
how  it  is  possible  to  avoid  the  conclusion 
that  the  enforcement  ot  this  as  well  as 
other  parts  of  the  penalty  was  suspended 
by  the  appeal  from  the  judgment.  Ac- 
cording to  the  plain  and  unambiguous 
terms  of  the  statute,  proceedings  upon  any 
appealable  judgment  or  order  may  be 
stayed  by  the  tiling  ot  a  sufficient  under- 
taking except  in  a  few  enumerated  eases, 
of  which  this  is  not  one.  Code  Civil  Proc. 
§  949.  Confessedly  a  sufficient  undertak- 
ing was  filed  in  this  case  to  stay  the  judg- 
ment, if  that  was  possible.  Opinion  of 
Judge  Wallace,  supra. 

But  it  is  held,  in  the  face  of  the  statute, 
that  a  stay  wajs  not  possible;  and  this, 
again,  upon  the  plea  of  necessity,  in  order 
to  prevent  an  apprehended  abuse.  We  do 
not  think  the  reason  suggested  Is  sufficient 
to  override  the  law.  The  allowance  of  an 
appeal  in  such  cases  implies  the  right  of 
the  corporation  to  question  the  validity  of 
a  judgment  ot  forfeiture  until  it  has  been 
affirmed  here,  and  it  Is  not  correct  to  say 
that  a  stay  of  proceedings  would  operate 
a  rehabilitation  ot  a  dissolved  corporation 
when  the  sole  object  ot  the  appeal  is  to  de- 
termine the  question  whether  there  has 
been  a  valid  judgmentof  dissolution.  But 
evidently  the  respondent  was  unwilling  to 
stand  upon  the  proposition  that  a  stay 
was  not  possible.  Waiving  that,  and  as- 
sumingthat  thejudgment  has  been  stayed, 
he  concludes  that  the  power  to  appoint  a 
receiver  is  nevertheless  not  suspended,  be- 
cause the  order  of  appointment  is  not  em- 
braced in  the  judgment,  and  is  not  a  pro- 
ceeding upon  thejudgment.    It  is  true  that 


the  order  of  appointment  Is  not  embraced 
in  the  judgment,  but  that  is  not  the  test. 
An  execution  is  not  embraced  in  the  judg- 
ment, but  an  appeal  duly  perfected  stays 
execution.  In  truth,  it  is  not  cori-cct  to 
say  that  a  judgment,  or  matters  em- 
braced in  a  judgment,  are  stayed  by  the 
appeal,  and  the  statute  docs  not  say  so. 
AVhat  it  says  is  that  proceedin^iis  upon  the 
judgment  and  matters  embraced  therein 
are  stayed  by  the  perfecting  of  an  appeal. 
Id .  §  946.  That  is  to  say,  the  execu  tion— the 
enforcement  —  ot  the  judgment  is  sus- 
pended. Now,  here  it  is  conceded  that  no 
receiver  of  the  corporation  could  be  ap- 
pointed until  after  judgment,  and  that  the 
only  purposeof  hisappointmcntisto  carry 
the  judgment  into  eilcct,  by  taking  away 
the  property  of  the  corporation,  and  scat- 
tering and  dividing  it.  How,  then,  is  it 
possible  that  this  is  not  a  proceeding  upon 
the  judgment?  According  to  the  argument, 
the  things  to  be  done  by  the  receiver  consti- 
tute the  only  substantial  andeffective  pun- 
ishment which  It  is  lathe  power  of  thestato 
to  Inflict.  The  rest  is  a  mere  trifle.  But 
It  is  nevertheless  held  that  this  ruinous 
penalty  which  follows  the  judgment,  and 
but  for  the  judgment  could  never  be  inflict- 
ed, is  not  a  proceeding  upon  the  judgment, 
and  therefore  is  not  stayed  by  the  appeal ; 
and  this  conclusion  Is  rested  upon  the 
authority  of  rulings  whicli,  it  is  said,  have 
often  been  made  by  ourcourts.  Undoubt- 
edly, it  has  often  been  held  that  the  ap- 
pointment of  a  receiver  is  merely  ancillary, 
and  undoubtedly  bis  appointment  often  is 
merely  ancillary ;  that  is  to  say,  he  is  ap- 
pointed before  judgment  lor  the  purpose  ot 
protecting,  pending  the  litigation,  prop- 
erty which  is  the  subject  of  the  litigation. 
But  sometimes  he  is  appointed  after  judg- 
ment for  the  purpose  of  carrying  the  judg- 
ment into  effect.  In  which  case  his  appoint- 
ment, and  his  proceedings  thereunder,  are 
not  merely  ancillary.  In  the  former  case, 
his  functions  are  not  necessarily  suspended 
during  the  appearand  neitheris  the  power 
ot  the  court  tt)  remove  him  or  control  him 
suspended  by  the  appeal.  But  In  the  latter 
case — as,  for  instance,  where  a  receiver  has 
been  appointed  to  sell  mortgaged  premises 
under  decree  of  toreclo.sure— Ills  proceed- 
ings are  suspended  by  the  appeal. 

The  only  case  cited  by  respondent  —  a 
case  supposed  to  cover  the  whole  ground, 
and  to  conclude  the  question— is  that  ot 
Baughmau  v.  Superior  Court,  72  Cal.  572, 
14  Pac.  Uep.  207,  which  was  of  the  former 
class.  There  the  litigation  was  about  the 
right  to  certain  grain  described  in  the 
pleadings.  Upon  the  filing  ot  the  com- 
plaint, and  upon  the  ex  parte  application 
of  the  plaintiff,  the  court  appointed  a  re- 
ceiver to  take  charge  of  the  grain,  pending 
the  action,  to  preserve  it  for  the  benefit  ot 
the  party  who  might  prove  to  be  entitled 
to  It.  The  defendant  demurred  to  the 
complaint.  His  demurrer  was  sustained, 
and  final  judgment  entered  in  his  favor, 
from  which  plaintiff  appealed  tothiscourt. 
After  the  appeal  was  perfected  the  superior 
court  discharged  the  receiver,  and  this 
court  decided  that  the  power  of  the  su- 
perior court  to  do  so  was  not  suspended 
by  the  appeal.  We  do  not  doubt  the  cor- 
rectness ot  that  decision;  but  we  are  ua- 


Digitized  by  V^jOOQ  IC 


Cal.) 


HAVEMJEYEB  c.  SDFEiBIOB  COUBT. 


135 


able  to  see  the  renemblance  between  tbe 
case  where  a  receiver  la  appointed  before 
Judgment  to  preserve  property  poidlug 
the  litigation,  and  one  In  which  he  is  ap< 
pointed  after  judgment  to  dlapoae  of  the 
property  in  order  to  make  the  Judgment 
effective.  We  know  of  no  case  that  cornea 
nearer  supporting  the  proposition  to 
which  it  was  cited  than  this  case,  and  we 
feel  certain  that  there  is  as  little  to  sup- 
port It  in  the  rulings  of  oar  eourts  as  In 
the  text  of  the  Codes.  As  to  considera- 
tions of  expediency,  they  should  not  weigh 
when  the  law  Is  plain,  but,  if  we  were  to 
look  to  tbe  conseqaences  of  the  doctrine 
contended  for,  weshonld find  therein  noth- 
ing to  commend  it. 

We  assume,  for  every  purpose  of  this 
decision,  that  the  Judgment  of  forfeiture  in 
this  case  was  not  only  just  but  legal — cor- 
rect not  only  in  substance  but  in  form — 
free  from  error.  But  It  does  not  follow 
that  all  similar  cases  will  be  equally  well 
decided.  It  is  possible — the  constitution 
and  the  laws  assume  the  possibility — that 
some  case  may  arise  in  which  the  judg- 
ment of  forfeiture  will  be  not  only  er- 
roneous, but  unjust,  and  that  it  will  be  re- 
versed on  appeal.  But  the  rule  applied  in 
this  ctwe  must  also  be  applied  In  that 
case.  If  this  judgment  must  be  executed 
in  the  manner  indicated,  so  must  that.  A 
receiver  must  be  appointed.  He  must 
seize  all  the  property.  He  must  shut  up 
the  factories,  discharge  the  employes,  pre- 
vent the  fnlflllment  of  contracts,  subject 
the  corporation  to  every  sort  of  loss  and 
damages  that  can  be  inflicted  b.v  the  stop- 
page of  a  great  and  complicated  industry 
having  its  ramifications  throughout  the 
business  centers  of  the  entire  coast.  And 
not  only  this;  for,  if  he  must  go  to  this  ex- 
tent, — it  nothing  the  corporation  or  its 
stockholders  can  do  will  stop  him,— then 
nothing  but  the  forbearance  of  the  su- 
perior judge  will  prevent  the  completion 
of  the  process.  For  this  injury  caused  by 
an  erroneons  judgment,  a  reversal  on  ai>- 
peal  affords  no  redress,  for  no  security  has 
been  given,  by  tbe  nndertaking  of  sureties 
or  otherwise,  to  indemnify  the  corpora- 
tion or  its  stockholders.  The  sureties  of 
the  receiver  merely  undertake  that  he  will 
faithfully  execute  the  orders  of  the  court; 
and,  according  to  the  precedent  in  this 
case,  they  are  bound  in  a  trifling  amount. 
If  the  receiver  obeys  orders,  they  are  ex- 
onerated; and,  if  his  orders  contemplate 
the  infliction  of  punishment  by  the  indirect 
and  partial  destruction  of  the  proi»erty, 
the  more  completely  they  are  exonerated, 
the  greater  the  damage  Inflicted  for  which 
tiiere  is  no  redress.  Unless  it  is  to  be  as- 
sumed that  such  results  as  these  comport 
with  the  Justice  and  policy  of  a  great 
state,  the  inevitable  consequences  of  the 
doctrine  contended  for  utterly  condemn  it. 
If,  tlierefore,  the  state  could  demand  the 
appointment  of  arecelvor  upon  theground 
and  for  the  purposes  stated,  the  appeal 
operated  as  a  stay  of  such  proceeding,  and 
for  that  reason  the  appointment  in  this 
case  would  have  been  an  excess  of  author- 
ity. But  we  do  not  rest  our  decision  on 
this  ground.  We  rely  upon  the  proposi- 
tion that  a  receiver  of  a  dissolved  corpora- 
tion is  only  to  be  appointed  when  neces- 


sary for  the  purpose  of  preserving  and  dis^ 
tributing  the  property,  and  only  upon 
application  of  a  party  interested,  viz.,  a 
creditor  or  stockholder.  This  conclusion  re- 
lieves us  of  the  necessity  of  dwelling  at 
lengrth  upon  other  objections  to  the  vaJid-i 
Ity  of  the  order  of  the  superior  court.  If 
it  was  totally  void  as  to  all  the  world,  it 
was.ofcourse,  voidas  to  these  petitioners, 
without  regard  to  the  special  manner  in 
which  they  were  affected  by  it. 

It  is  proper,  however,  to  add  that  we 
think  theseobjections  urged  by  petitioners 
in  their  character  as  purchasers  of  the  re- 
flnery  are  well  founded.  They  were  not 
parties  to  the  gao  warranto,  in  their 
character  of  purehasers.  It  may  be  true 
that  tne  stockholders  of  a  corporation  are 
in  a  certain  sense  parties  to  an  action  to 
forfeit  its  franchise,  but  they  are  not  par- 
ties in  any  other  sense  than  that  they 
are  bound  by  the  consequences  of  such 
judgment  as  the  court  In  that  action  has 
power  to  give.  If  the  court  goes  outside 
of  the  issues  in  the  action,  and  renders  a 
judgment  or  makes  an  order  embracing 
matters  entirely  foreign  to  such  issues,  cer- 
tainly the  stockholders  are  not  bound  by 
such  judgment  or  order.  Even  conceding, 
then,  for  tbe  sake  of  the  argument,  that 
tbe  order  of  the  superior  court  would  have 
been  valid  if  confined  to  property  of  the 
corporation,  it  cannot  be  claimed  that  it 
was  valid  if  it  embraced  the  property  of 
vendees  of  the  corporation.  There  does, 
indeed,  seem  to  he  a  sort  of-  claim,  hinted 
at  rather  than  directly  assert^l,  in  one  of 
the  briefs,  that  a  purchase  pendente  lite 
is  In  fraud  of  the  rights  of  the  state  in  such 
cases  as  this,  and  theretore  void.  But 
there  appears  to  be  no  foundation  for  this 
claim.  The  state,  by  its  action,  acquired 
no  lien  on  any  of  the  property  of  the  cor- 
poration, and  it  is  difflcult  to  understand 
upon  what  ground  it  can  attack  a  sale 
pendente  lite.  Up  to  the  date  of  its  disso- 
lution, the  corporation  had  thesame  pow- 
er of  disposing  of  its  property  honestly 
and  in  good  faith  that  any  corporation 
has,  and,  like  any  other  corporation,  it 
could  sell  to  its  stockholders.  It  matters 
not,  therefore,  that  these  petitioners  were 
stockholders.  They  had  the  right  to  pur- 
chase; and  if  they  did  so,  and  entered  into 
possession  of  the  property,  they  had  the 
same  rights  in  their  character  of  purchas- 
ers that  any  stranger  would  have  had. 

It  is  claimed  by  respondent  that  the  evi- 
dence in  the  quo  warranto  case  showed 
that  the  transfer  to  the  petitioners  was  a 
sham.  This  may  be  so,  but  the  petitioners 
were  not  parties  to  thatproceedlngforthe 
purpose  of  defending  their  pureha«e.  Its 
validity  was  not  in  issue  in  that  action, 
and  could  not  by  any  legal  possibility 
have  been  tried  and  determined  therein. 
It  any  evidence  came  out  in  relation  to 
tlie  transfer,  It  was  but  incidental  to  other 
issues,  and  the  petltionera  could  have  no 
opportunity  of  rebutting  It.  It  the  bona 
ffdesof  their  purchase  was  to  be  attacked, 
and  tbe  validity  of  the  transfer  drawn  in 
question,  they  were  entitled  to  their  day 
in  court,  and  an  opportunity  of  adducing 
testimony  to  sustain  their  claim  of  owner- 
ship. But  it  is  said  these  petitioners  did 
appear, did  submit  themselves  tothe  juils- 
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diction  of  the  court,  and  did  have  an  op> 
portanity  to  contest  the  making  ol  this  or< 
der,  and  consequently  that  the  order,  even 
though  erroneous,  Is  binding  on  them  un- 
til reversed.  The  foundation  for  this  as- 
sertion Is  that,  in  response  to  the  rule  to 
show  cause  why  a  receiver  should  not  be 
appointed,  these  petitioners,  in  common 
with  all  the  other  stockholders  of  the  cor- 
poration, filed  an  affidavit  showing  that 
there  were  no  creditors,  and  a  request  that 
the  trustees  of  the  corporation  might  be 
allowed  to  settle  its  business.  In  other 
words,  they  opposed  the  appointment  of 
a  receiver  upon  the  ground  that  no  party 
in  interest  asked  or  desired  a  receiver. 
This  is  all  that  can  be  said.  They  op- 
posed the  appointment  of  a  receiver  of  the 
property  ol  the  corporation.  There  was 
not  a  word  in  the  pleadings  or  Judgment 
in  the  original  action,  or  in  the  rule  to 
show  cause,  about  any  specific  property, 
and  of  course  no  issue  or  opportunity  to 
try  the  validity  of  the  transfer  of  the  re- 
finery to  the  petitioners.  The  order,  there- 
fore, assumed  to  determine  a  question  that 
was  neTer  tried,  and  never  anywhere  put 
in  issue.  But  the  form  of  the  order  is  de- 
feuded  on  the  ground  that"  the  rule  is  well 
settled  that  the  order  should  describe  with 
aufflcient  certainty  the  property  which  the 
receiver  is  to  take,  and  unless  this  is  dona 
he  cannot  hold  it. "  Of  course  the  proper- 
ty must  be  described  with  sufficient  cer- 
tainty; hut  it  is  snfflcleDt,  in  appointing 
the  receiver  or  assignee  of  an  insolvent  or 
a  corporation  or  partnership,  or  the  exec- 
utor or  administrator  of  a  decedent,  to 
mention  generally  all  the  property  of  the 
Insolvent,  the  corporation,  the  partner- 
ship, or  the  decedent.  If  a  specific  descrip- 
tion was  necessary,  what  would  Justify 
the  receiver  in  this  case,  or  in  any  uf  the 
cases  supposed,  in  taking  property  not 
Rpeciflcally  described?  The  truth  is,  in  all 
such  cases  the  receiver  Justifies  and  defends 
his  possession  by  showing  title  in  the  per- 
son under  whom  he  claims.  Of  course, 
when  a  litigation  concerns  some  specific 
property  described  In  the  pleadings,  it  is 
proper,  in  appointing  a  receiver,  to  so  de- 
scribe the  property  in  the  order.  But  such 
Is  not  the  case  here;  and,  even  in  cases 
where  a  specific  description  is  appropri- 
ate, it  gives  the  receiver  no  right  to  take 
the  property  from  the  possession  of  a 
stranger  to  the  action. 

The  case  of  In  re  Cohen,  5  Cal.  494,  is 
cited  to  sustain  the  proposition  that  the 
court  had  power  and  jurisdiction  to  de- 
cide whether  the  petitioners  herein  were 
in  possession  as  agents  or  trustees  of  the 
corporation.  The  case  does  not  sustain 
the  proposition.  It  merely  holds  that  a 
court  may  In  a  proper  case  order  not  only 
the  party,  but  his  agents  and  servants,  to 
deliver  property  to  a  receiver.  But  it  does 
not  decide  that  when  a  third  party  is  in 
possession,  claiming  to  ba  owner  In  his 
own  rlght,acourt  may  determine  without 
a  hearing  that  he  is  a  mere  agent  uv  serv- 
ant. To  say  that  a  court  may  make  an 
order  binding  upon  the  servant  or  agent  of 
a  party  to  the  action  does  not  mean  that 
a  court  or  the  receiver  may  take  property 
out  of  the  possession  of  a  stranger  claim- 
ing It  as  a  x'urchaaer  in  good  faith,  and 


throw  upon  him  the  burden  of  proving 
that  be  is  not  an  agent  or  servant. 

Another  objection  urged  by  counsel  for 
respondent  la  that  these  petitioners,  hav- 
ing tried  the  qao  warranto  case  In  the  su- 
perior court  on  the  theory  that  the  corpo- 
ration was  carrying  on  the  business  of  the 
refinery,  are  estopped  from  asserting  here 
that  they  are  the  owners.  Therearemany 
answers  to  this  objection,  but  we  deem  it 
BUflScient  to  say  that  we  can  look  only  to 
the  pleadings,  findings,  and  Judgment  in 
the  quo  warranto  case  to  find  what  was 
tried,  or  what  was  the  theory  of  the  trial. 
The  issnes  in  that  case  all  related  to  the 
conduct  of  thecorporation  prior  to  the  fil- 
ing of  the  information  by  the  attorney 
general,  while  the  claim  of  the  petitioners 
is  that  they  purchased  the  property  after 
all  the  pleadings  were  filed,  and  Just  be- 
fore the  trial.  Besides,  the  evidence  to 
which  we  have  been  refen-ed  shows  very 
clearly  that  the  transfer  to  petitioners  was 
disclosed  on  the  trial,  and  It  cannot  be 
said  that  they  practiced  any  concealment 
or  deception  as  to  their  claim,  even  if  thei' 
purchase,  pending  the  action,  had  been 
material.  We  do  not  see  how  it  was  ma- 
terial; but.  whether  it  was  or  not.  It  can- 
not bedoubted  thatthesupei-iorL'ourt  was 
fully  advised  of  their  claims  before  the  re- 
ceiver was  appointed.  How  else,  indeed, 
could  it  have  been  concluded  that  the 
transfer  was  a  sham? 

We  have  thus  gone  cursorily  over  the 
propositions  most  strongly  pressed  by 
counsel  in  the  attempt  to  sustain  this  or- 
der. They  all  rest  upon  the  assumption 
that  the  court  was  authorised,  without 
any  application  by  a  creditor  or  stock- 
holder, to  appoint  a  receiver.  That  as- 
sumption being  shown  to  be  unfounded, 
ail  the  propositions  resting  upon  it  neces- 
sarily fall;  but  nevertheless  we  thought  it 
proper  to  notice  them.  We  also  desire,  be- 
fore taking  leave  of  this  branch  of  the 
case,  to  say  a  word  as  to  the  decision  in 
Railroad  uo.  v.  State,  12  S.  W.  Rep.  690. 
cited  in  an  addendum  to  respondent's  brief 
as  "decisive  of  the  whole  question  raised 
by  petitioners."  We  cannot  see  that  it 
decides  anything  in  point.  It  merely  holds 
that  a  Texas  statute  which  directs  the  ap- 
pointment of  a  receiver  In  cases  of  forfeit- 
ure of  corporate  franchisea  is  constitu- 
tional. There  is  no  question  here  as  to 
the  constitutionality  of  a  statute.  We 
have  no  such  statute. 

We  come  now  to  the  questions  as  to  the 
remedy.  Prohibition  arrests  the  proceed- 
inp^s  of  an  Inferior  Judicial  tribunal  or  offi- 
cer when  such  proceedings  are  without  or 
in  excess  of  the  jurisdiction  of  such  tribu- 
nal or  officer,  and  the  writ  issues  In  all 
cases  where  there  Is  not  a  plain,  spL>edy, 
and  adequate  remedy  in  the  ordinary 
course  ol  law.  Code  OlvU  Proc.  §§  130.', 
1103.  We  have  shown  that  the  superior 
court,  in  appointing  the  receiver,  exceedi"! 
its  Jurisdiction,  and  there  is  no  quextion 
that  the  petitioners  are  Hcrlously  injure<l 
by  the  enforcement  of  the  order.  If,  then . 
the;  have  no  plain,  speedy,  and  adeguutL' ' 
remedy  in  ordinary  course  of  law,  they  ar'> 
clearly  entitled  to  the  benefit  of  the  writ 
ol  prohibition  to  arrest  the  proceeilhig.s 
under  the  void  order.    It  is  claimed,  hov.*- 
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ever,  that,  so  tar  as  the  superior  court  Is 
concerned,  there  la  nothing  to  arrest,  that 
]t8  order  was  made  and  executed  before 
the  alternative  writ  was  Issued,  that  the 
receiver  alone  Is  now  acting,  and  that  the 
writ  does  not  ran  against  him.  It  Is  true 
the  writ  docs  not  run  against  ministerial 
officers,  and  It  is  also  true  that  its  opera- 
tion is  preventive,  rather  than  remedial. 
But  property  in  the  hands  of  a  receiver  Is 
In  the  bands  of  the  court.  The  receiver  is 
the  mere  instrnment  of  the  court,  and 
what  he  does  the  court  does.  It  is  the 
court, therefore,  and  not  the  recelverwhich 
holds,  administers,  and  disposes  of  the 
property  in  his  hands;  and,  so  long  as 
the  property  remains  undisposed  of,  ac- 
tion by  the  court  is  necessary.  In  such 
case  there  Is  judicial  action  to  be  arrested, 
Injury  to  be  prevented,  and  a  writ  of  pro- 
hibition Is  appropriate  lor  that  purpose. 
The  writ  runs  to  the  court,  and  operates 
directly  upon  the  court,  but  Indirectly  up- 
on the  receiver.  If  it  is  served  upon  the  re- 
ceiver, it  is  only  that  he  may  have  timely 
notice  that  the  proceedings  of  the  court 
are  arrested,  ana  may  stay  bis  hand,  as 
he  is  bound  to  do,  having  no  power  to  act 
independently  of  the  court,  from  which  he 
derives  all  bis  authority.  In  this  case, 
when  the  petition  was  filed,  and  our  alter- 
native writ  directed  to  Issue,  the  receiver, 
as  we  shall  see,  was  still  striying  to  gain 
complete  possession  of  the  reflneiy  and 
other  property  claimed  by  the  petitioners; 
and,  even  if  he  had  been  in  complete  con- 
trol, that  would  have  been  but  the  first  of 
a  series  of  steps  to  be  taken  in  carrj-Ing 
ont  the  purpose  of  bis  appointment.  The 
keeping  of  the  property  In  such  a  case  is  a 
continuous  wrong.  The  closing  down  of 
the  works  is  an  independent  wrong.  The 
use  of  a  portion  of  the  property  to  pre- 
serve the  Test  is  an  unlawful  interference 
with  the  rights  of  those  lawfully  In  pos- 
session. Besides  all  this,  there  remained 
to  be  carried  oat  the  sale  and  final  distri- 
bution of  the  property.  By  the  very  terms 
of  the  order  appointing  the  receiver,  he  Is 
to  hold  the  property  subject  to  the  further 
orders  oi  the  court  concerning  it;  and  the 
necessity  of  such  further  orders  would  be 
Implied,  if  it  had  not  been  expressly  indi- 
cated. As  we  understand  the  authorities 
on  this  pi>int,  the  operation  of  the  writ  of 
prohibition  Is  excluded  only  in  cases  where 
the  action  of  the  inferior  tribunal  is  com- 
pleted, and  nothing  remains  to  he  done  In 
pnrsoance  of  Its  void  order.  If  its  action 
is  not  completed  and  ended,  its  further 
proceedings  may  be  stayed;  and,  if  it  Is 
necessary  for  the  purpose  of  affording  com- 
plete and  adequate  relief,  what  has  been 
done  will  be  undone.  If  this  were  not  so, 
the  inferior  court,  by  proceeding  expedi- 
tiously and  arbitrarily,  could  defeat  the 
remedy. 

Great  reliance  is  placed  by  counsel  for 
respondent  upon  the  decisions  of  this 
court,  such  as  Chester  v.  Colby,  62  Cal.  517, 
and  Railroad  Co.  v.  Superior  Court,  59  Cal. 
476,  to  the  effect  that,  when  an  inferior 
court  or  tribunal  is  proceeding,  or  threat- 
ening to  proceed,  in  excess  of  its  Jurisdic- 
tion, the  objection  to  its  want  of  jurisdic- 
tion must  be  first  submitted  to  -such  in- 
ferior court  or  tribunal,  and  by  It  over- 


ruled,  before  resort  Is  had  to  a  higher 
court  for  a  writ  of  prohibition;  and,  un- 
doubtedly, sucb  is  the  established  rule  of 
practice  In  this  state.  But,  if  this  is  the 
law,  it  must  Inevitably  happen  In  every 
case,  as  it  would  probably  happen  In 
many  cases  under  any  rule,  that  the 
lower  court  will  make  Its  ruling  on  the 
question  of  Jurisdiction  before  any  prohibi- 
tion can  be  sned  out;  and,  if  it  holds  that 
it  has  jurlsdictino,  and  makes  orders  in 
consonance  with  that  view,  the  writ  of 
prohibition  will  be  of  no  avail  unless  it 
affords  the  means,  not  only  of  arresting 
future  action,  but  of  undoing  past  action. 
In  other  words,  the  two  positions  con- 
tended for  would  practically  abolish  the 
remedy.  No  better  illustration  of  the 
working  of  this  theory  can  be  found  than 
is  afforded  by  the  present  case.  When  the 
order  to  show  cause  why  a  receiver  should 
not  be  appointed  was  served,  neither  these 
petitioners,  nor  the  defeaadant  corpora- 
tion, nor  its  stockholders,  could  have  got 
a  writ  to  prohibit  the  appointment  of  a 
receiver  without  first  objecting  In  the  su- 
perior court  to  its  want  of  Jurisdiction. 
Such  objection,  as  we  have  seen,  was  made. 
It  would  have  been  sufilcient  to  have  ob- 
jected that  there  was  no  application  by  a 
creditor  or  stockholder  for  a  receiver,  and 
no  grounds  alleged  for  such  appointment; 
but  the  defendant  corporation,  or  Its 
stockholders,  went  further.  They  showed 
afiirmatlvely  tbat  there  were  no  creditors, 
and  tbat  all  the  stockholders  desired  the 
statutory  trustees  to  settle  the  business  of 
thecorporatlon.  They  showed  everything, 
in  short,  necessary  to  sustain  their  objec- 
tion to  the  Jurisdiction;  and  the  oplnioa 
of  the  superior  J adge,  supra,  shows  that 
their  objections  were  strenously  argued 
and  maturely  considered.  But  what  hap- 
pened? After  holding  the  matter  under 
advisement  for  nearly  a  month,  the  re- 
spondent filed  an  opinion  overruling  the 
objections  to  his  Jurisdiction,  and  on  the 
same  day  appointed  a  receiver,  who  on  the 
same  day  qualified  by  taking  the  oath  and 
filing  bis  bond,  procured  an  order  approv- 
ing bis  bond  and  confirming  bis  powers, 
and  actually,  according  to  bis  own  views, 
had  possession  of  the  vast  property  in 
controversy,  before  the  agent  of  thepeti- 
tloners  or  their  attorneys  had  any  notice 
that  their  objections  to  the  Jurisdiction 
had  been  overruled.  If  such  proceedings, 
conducted  with  such  precipitate  haste, 
can  deprive  the  injured  party  of  a  remedy 
to  which  he  is  clearly  entitled,  then  our 
law  must  be  lame  and  impotent  indeed. 
But  happily  there  Is  no  foundation  for  the 
claim  that  an  inferior  court  can,  by  mere 
baste  and  precipitancy,  defeat  the  appro- 
priate remedy  for  excesses  of  Jurisdiction, 
at  least  in  a  case  where  it  may  be  inter* 
cepted  before  its  action  is  fully  completed. 
We  are  referred  by  counsel  for  respond- 
ent to  a  number  of  decisions  of  this  court 
which  are  supposed  to  sustain  their  posi- 
tion on  this  point,  but  we  do  not  find 
them  at  all  in  conflict  with  our  views. 
Not  one  of  them  related  to  a  caselike  this, 
and  the  general  expressions  to  be  found  ia 
the  opinions  must  of  conrse  be  construed 
with  reference  to  the  facts  of  the  partico- 
Uu*  case.  In  Hull  v.  Superior  Coar^63  CaL 
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179,  It  was  Bald  that  prohibition  was  not 
available  to  prevent  the  acta  ol  a  de  facto 
mini8terla4  officer,  nor  to  prevent  judicial 
acts  already  done.  The  attempt  in  that 
case  -vvas  to  try  the  right  to  the  office  of 
sheriff.  It  was  decided  that  this  could  not 
be  done  by  prohibition,  and  what  was 
said  as  to  Judicial  acts  already  done  had 
reference  to  the  acts  of  the  superior  Judge 
recognizing  tlie  official  character  of  the  in- 
cumbent de  facto  of  the  office.  Such  acts 
must  of  necessity  have  been  complete,  and 
ended  past  remedy.  In  More  v.  Superior 
Court,  64  Cal.  345,  it  was  held  that  the  <jr- 
der  of  the  superior  court  was  not  in  excess 
of  its  jurisdiction,  which  was  a  Hufflcient 
reason  for  dismissing  the  proceeding,  and 
It  was  in  fact  dismissed  on  that  ground. 
What  else  was  said  In  the  opinion  seems 
to  have  been  in  answer  to  a  claim  that  the 
court  had  power  to  undo  sometliing  that 
the  receiver  had  done  in  excess  of  his  au- 
thority. It  ought  not  to  be  necessary  to 
point  out  the  distinction  between  that 
case  and  this.  Here  the  order  of  the  court 
is  in  excess  of  its  jurisdiction,  and  the 
court,  through  its  receiver,  is  doing  and 
continuing  to  do,  and  threatening  to  com- 
plete, a  series  of  proceedings  which  are  a 
wrong  and  injury  to  the  petitioners.  In 
that  case  the  order  of  the  court  was  regu- 
lar and  valid.  The  court,  to  which  the 
writ  alone  runs,  had  done  nothing  In  ex- 
cess of  its  jurisdiction;  but  the  receiver, 
as  was  claimed,  was  doing  or  had  done 
something  wlilch  as  a  receiver  be  bad  no 
right  to  do.  Of  course  the  writ  of  prohi- 
bition was  not  the  proper  remedy  In  such 
a  case.  The  case  of  Colcer  v.  Superior 
Court,58Cal.  177,  does  not  touch  the  point; 
the  decision  being  that  the  superior  court 
had  not  exceeded  its  jurisdiction.  Other 
decisions,  cited  from  the  reports  of  other 
states,  are  equally  inapplicable,  but  we 
have  no  time  to  review  them.  We  will, 
however,  refer  to  the  language  quoted  by 
counsel  from  High,  Extr.  Kem.  §  766.  He 
quotes  the  following:  "Another  distin- 
guishing feature  of  the  writ  is  that  it  is  a 
preventive  rather  than  a  corrective  reme- 
dy, and  issues  only  to  prevent  the  commis- 
sion of  a  future  act,  and  not  to  undo  an 
act  already  performed."  To  show  what 
this  means,  he  should  have  quoted  what 
follows  in  the  next  sentence:  "When, 
therefore,  the  proceedings  which  It  is 
sought  to  prohibit  have  already  been  dis- 
posed of  by  the  court,  and  nothing  re- 
mains to  be  done  either  by  the  court  or 
the  parties,  the  cause  having  been  abso- 
lutely dismissed  by  the  inierior  tribunal, 
prohibition  will  not  He, "  etc.  This  is  really 
the  whole  extent  of  the  rule.  Where  the 
proceeding  in  the  lower  court  has  ended, 
and  the  court  has  nothing  further  to  do  In 
pursuance  or  in  completion  of  its  order,  or 
where  it  has  dismissed  the  proceeding,  pro- 
hibition is  no  remedy;  but,  where  any- 
thing remains  to  be  done  by  the  court, 
prohibition  not  only  prevents  what  re- 
mains to  be  done,  but  gives  complete  relief 
by  undoing  what  has  been  done.  See 
forms  of  writs  cited,  2  Chit.  Pr.  354,  355. 
Ex  parte  Morgan  Smith,  23  Ala.  94 ;  Jones 
V.Owen, 5  I)owl.&  L.  669;  Marsden  v.  War- 
die,  3  El.  &  B1.695,  and  caaes  therein  cited; 
Serjeant  v.  l>ale,  L.  R.  2  Q.  B    558.    in 


White  y.  Steele,  12  C.  B.  (N.  S.)  383,  the 
court  says  (page  412:)  "The  writs  in  the 
register  and  elsewhere  which  conclude 
with  a  mandamua  to  the  Court  Christian 
to  recall  an  excommunication  ali-eady  er- 
roneously fulminated,  or  a  sequestratioo 
wrongly  issued,  are  all,  as  to  the  prohibi- 
tory part, peremptory, and  the  mandamus 
to  revoke  the  unauthorized  proceeding 
only  accessory  to  the  peremptory  prohibi- 
tion, and  necessary  to  give  it  effect." 
Here  is  a  clear  indication  of  the  extent  of 
the  remedial  office  of  the  writ.  It  is  pri- 
marily and  principally  pi-eventlve.  Its 
office  is  to  arrest  proceedings ;  but,  when 
a  case  arises  in  which  there  are  proceed- 
ings to  be  stayed  or  prevented, it  will  also 
annul  such  prior  proceedings  as  may  be 
necessary  to  malce  the  remeidy  complete. 
The  principle  is  that  which  prevails  in  eq- 
uit,y.  When  there  is  jurisdiction  the  court 
win  afford  complete  relief.  A  party  will 
not  be  compelled  to  resort  to  more  thaA 
one  proceeding,  or  more  than  one  court, 
for  redress  of  one  injury.  See,  also,  French 
y.  Noel,  22  Grat.  454.  Many  other  cases 
are  cited  in  the  brief  of  counsel  for  peti- 
tioners to  this  point,  and  might  be  cited 
here,  but  it  is  unnecessary.  In  the  nature 
of  things,  it  must  be  true  that  when  a  re- 
ceiver has  got  possession  of  property  un- 
der a  void  commission,  and  the  future  acts 
of  the  court,  /.  e.,  the  sale  of  the  property 
and  distribution  of  its  proceeds,  are  ar- 
rested by  prohibition,  the  writ  will  also 
require  a  restoration  of  the  property  to 
the  petitioner;  for  otherwise  prohibition 
would  be  worse  than  no  remedy  at  all.  It 
would  prevent  the  owner  from  getting 
either  the  property  or  its  proceeds.  The 
receiver  would  continue  to  hold  it  dis- 
charged of  the  duty  of  accounting  tor  It. 

We  win  next  consider  the  objection  that 
prohibition  will  not  lie  because  the  peti- 
tioners had  other  plSbin,  speedy,  and  ade- 
quate remedies  in  due  course  of  law.  It  is 
suggested  that  they  might  have  moved 
the  court  below  to  withdraw  its  order  for 
n  receiver.  But  suppose  the  court  insisted 
that  everything  should  be  absolutely  given 
over  to  the  possession  of  the  receiver  be- 
fore he  would  listen  to  any  application  for 
a  revocation  or  modlflcation  of  his  order. 
Can  it  be  said  that  a  motion  only  to  be 
considered  on  such  conditions  afforded  an 
adequate  remedy,  or  any  remedy?  And 
suppose  the  motion  had  been  heard  and 
denied.  Would  that  have  helped  them? 
After  all,  it  would  have  been  necessary  to 
appeal  to  some  other  court  for  relief.  But 
surely  counsel  can  scarcely  be  serious  in 
contending  that,  because  a  party  can 
move  a  court  to  set  aside  aninvalid  order, 
therefore  he  cannot  have  a  writ  of  prohi- 
bition; for,  if  this  were  so,  there  never 
could  be  a  writ  of  prohibition.  Such  a 
motion  would  always  be  possible.  The 
most  that  can  be  claimed  is  that  an  appli- 
cation should  be  made  to  the  lower  court 
before  moving  for  the  writ.  But  this  is 
another  point  to  which  we  shall  refer  here- 
after. 

It  is  also  suggested  that  the  petitioners 
might  have  bowed  to  the  authority  of  the 
receiver,  given  him  possession  of  every- 
thing, and  then  obtained  leave  from  the 
superior  court  to  sue  him  In  ejectment,  or 
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that  thev  mighi;  bave  aiied  htm  in  forcible 
entry.  It  Is  true  the  petitioners  mig'ht 
have  done  this,  but  the  pemedy  would 
have  been  neither  speedy  nor  adequate. 
They  had  the  right,  not  merely  to  get 
their  property  bacic  after  a  long  and  ex- 
penaive  litigation,  they  had  a  right  to 
keep  It.  The  wrong  with  which  they  were 
threatened  when  they  applied  forthewrlt, 
and  when  the  writ  Issued,  was  the  dep- 
rivation of  the  possession  and  the  use  of 
their  property.  To  give  the  property  up 
In  the  hope  of  being  allowed  by  the  supe- 
rior court  to  sue  for  it,  and  reijover  It  aft- 
er years  of  litigation,  was  neither  an  ade- 
quate nor  a  speedy  remedy.  It  would  bo 
as  reasonable  to  say  that  an  injunction 
should  never  issue  to  restrain  a  threat- 
ened injury,  because  the  party  Injured 
may  always  have  his  action  for  damages. 
But  there  is  a  distinction  affecting  this 
question  which  counsel  seem  to  have  whol- 
ly overlooked,— a  distinction,  that  Is  to 
say,  between  acts  of  the  receiver  and  acts 
of  the  court.  When  a  receiver  holds  by  a 
valid  appoiutmentcontainlng  no  directions 
in  exces-s  of  the  jurisdiction  of  the  court, 
BO  long  as  he  acts  In  pursuance  of  the  or- 
ders of  the  court,  he  cannot  ordinarily  In- 
vade the  rights  of  parties  or  strangers  to 
the  litigation.  If  he  does  an  Injury, hedoes 
it  by  exceeding  his  authority.  In  Hucii  case 
the  fault  is  his,  and  his  alone.  If  he  at- 
tempts to  talce  property  lawfully  in  the 
possession  of  another,  and  to  which  he  is 
not  entitled,  his  attempt  may  be  rcHlsted 
jnst  as  any  other  trespasser  may  be  resist- 
ed, and  the  perHon  defending  his  lawful 
possession  is  not  brought  In  conflict  with 
the  court.  If  he  by  any  means  gains  pos- 
aesslon  of  the  property  claimed  by  a  stran- 
ger, the  court  will  either  order  him  to  re- 
store it,  or,  if  the  title  Is  in  doubt,  permit 
an  action  to  be  brought  against  him  to 
try  the  title.  But,  when  the  court  has  ex- 
ceeded its  jurisdiction  in  appointing  a  re- 
ceiver, or  In  directing  him  to  talte  speciflc 
property  out  of  the  possesnion  of  a  stran- 
ger, the  Injury  that  results  is  directly  duo 
to  the  action  of  the  court.  The  wrong  is 
in  the  order  of  the  court,  not  in  the  receiv- 
er's transgression  of  the  order.  In  such 
case.  It  seems  clear  that  the  appropriate 
remedy  is  in  some  writ  or  proceeding 
which  operates  upon  the  court,  as  such, 
to  restrain  its  judicial  action,  and  not  in 
the  sort  of  resiutancethat  maybe  opposed 
to  an  ordinary  wrong-doer,  or  in  such  an 
action  as  may  be  brought  against  a  pri- 
vate person  who  has  committed  a  tres- 
pass. However  confident  he  may  be  of 
his  right  to  resist,  no  prudent  man  will 
take  the  risk  of  resisting  the  plain  terms 
of  an  order  of  court;  and  no  rnle  of  prac- 
tice should  be  laid  down  which  will  com- 
pel a  man  in  that  situation  to  defend  his 
possession  by  force  in  order  to  avoid  the 
necessity  of  resorting  to  an  action  to  re- 
cover it.  On  the  contrary,  all  men  should 
be  encouraged  to  avoid  forcible  resistance 
to  orders  of  courts,  no  matter  how  plainly 
in  excess  of  Jurisdiction,  by  firmly  uphold- 
ing and  freely  administering  the  remedies 
provided  for  the  summary  correction  of 
such  excesses. 

But  it  is  said  that  the  order  appointing 
the  receiver  was  appealable,  and  therefore 
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prohibition  will  not  lie.  The  statute  does 
not  say  that  the  writ  will  not  issue  in  any 
case  where  there  Is  an .  appeal.  There 
must  not  only  be  a  right  of  appeal,  but  the 
appeal  must  furnish  an  adequate  remedy, 
In  order  to  prevent  the  Issuance  of  the 
writ.  A  number  of  cases  have  been  decid- 
ed in  this  court  in  which  writs  of  prohibi- 
tion have  been  refused  because  there  was 
a  right  of  appeal,  but  In  all  of  those  cases 
the  appeal  afforded  a  complete  and  ade- 
quate remedy  for  the  threatened  excess  of 
jurisdiction.  In  Chllds  v.  Edmunds,  10 
Pac.  Rep.  130,  the  petitioner  had  a  right  to 
appeal,  and  by  his  appeal  he  could  stay 
the  enforcement  of  the  writ  of  assistance. 
More  than  this,  it  does  not  apptear  that 
any  excess  of  jurisdiction  had  been  com- 
mitted in  ordering  the  writ  of  assistance; 
and,  If  BO,  apjjeal  was  the  only  remedy. 
In  Mancello  v.  Bellrude,  11  Pac.  Rep.  501, 
and  Levy  v.  Wilson,  69  Oal.  105,  10  Pac. 
Hep.  272,  appeal  was  a  complete  and  ade- 
quate remedy.  In  Clark  v.  SuperlorCiourt, 
55  Cal.  199,  and  Wreden  v.  Superior  Ctvurt, 
Id.  504,  there  was  no  excess  of  jurisdiction, 
and  appeal  was  the  only  remedy.  The 
same  is  true  of  the  case  of  Powelson  v. 
Lockwood,  82  Cal.  618,  23  Pac.  Kep.  143. 
The  difference  between  this  case  and  all 
those  referred  to  Is  that  here  an  appeal 
would  have  afforded  no  remedy  for  the 
wrong  with  which  the  petitioners  wei^e 
threatened.  By  means  of  an  appeal,  at 
the  end  of  about  a  year  and  a  hall,  in  the 
ordinary  course,  they  could  have  procured 
a  reversal  of  the  order, — if,  indeed,  as  stran- 
gers to  the  action  in  which  it  was  made 
they  had  any  rie^t  to  appeal;  but  in  the 
mean  time  they  would  have  been  Irrrepa- 
rably  damaged,  unless  upon  the  taking  of 
the  appeal  the  court  would  have  suspend- 
ed action  under  the  order.  But  the  court 
had  already  decided  that  no  appeal  could 
by  posBlbillty  stay  the  appointment  of  a 
receiver,  and  the  seleure  of  the  property 
by  him ;  and  so  it  would  have  been  neces- 
sary to  make  a  motion  to  suspend  the  op. 
der,  and  for  a  restoration  of  the  property 
or  a  withdrawal  of  the  receiver, — wait  un- 
til that  order  was  overruled,  and  a  bill  of 
exceptions  settled,  and  take  another  appeal 
from  that  order,  as  was  dune  In  Lee 
Chnck  V  Quan  Wo  Chong,  81  Cal.  222,  22 
Pac.  Rep.  594.  Or  some  other  proceeding 
would  have  been  necessary,  involving 
ruinous  delay ;  for  in  the  mean  time  the 
receiver  would  have  gained  complete  pos- 
session of  the  refinery  and  other  proper- 
ty, the  refinery  would  have  been  closed, 
stock  injured,  contracts  broken,  employes 
discharged  or  kept  in  Idleness,  and  every 
possible  damage  Inflicted,  without  any 
security  for  the  loss.  In  such  a  case,  there 
was  no  adequate  remedy  except  by  a  pro- 
ceeding which  would  prevent  the  receiver 
from  taking  possession  of  the  property ; 
and  the  writ  of  prohibition  was,  as  has 
been  shown,  the  appropriate  remedy  for 
that  purpose.  It  has.  It  is  true,  been  in 
great  measure  shorn  of  its  efficacy  by  thO' 
precipitate  haste  of  the  receiver  In  proceed- 
ing under  the  order  of  the  superior  court; 
but  the  propriety  of  the  course  pursued  by 
the  petitioners  is  to  be  judged,  not  by  the 
Consequences  Of  what  the  receiver  has 
done,  but  by  the  case  upon  which  thelr- 
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petition  wafl  fonnded,  and  oar  writ 
awarded.  The  fact,  therefore,  if  it  be  a 
fact,  that  the  petitioners  could  have  ap- 
pealed from  the  order  appointing  the  re- 
ceiver, does  not  preclude  them  from  bay- 
ing the  writ  of  prohibition. 

The  case  of  Halle  v.  Superior  Court,  78 
Cal.  418,  20  Pac.  Rep.  878,  so  much  relied 
on  by  counsel  at  the  oral  judgment,  and 
cited  again  with  emphasis  in  the  briefs 
since  filed,  is,  as  we  pointed  out  at  the 
hearing,  radically  different  from  this  case. 
There  the  order  of  the  superior  court  was 
in  no  respect  in  excess  of  its  jurlBdiction. 
The  receiver  was  regularly  appointed,  in 
a  proper  case,  to  talie  charge  of  the  estate 
of  a  voluntary  insolvent.  He  was  not  di- 
rected to  take  any  specific  property.  The 
court  had  decided  nothing  against  the 
claims  of  the  petitioner,  and  was  not  as- 
snming  to  decide  anything  with  respect  to 
bis  claims.  The  court,  in  short,  had  done 
nothing  which  could  have  been  prohibited. 
But  It  was  feared  by  the  petitioner  that 
the  receiver  might  sell  property  previously 
assigned  to  blm  by  the  Insolvent,  and  he 
wanted  such  action  by  the  receiver  re- 
strained. He  feared,  in  other  words,  that 
the  receiver  would  exceed  his  authority, 
and  commit  a  trespass.  We  said,  in  va- 
cating the  alternative  writ,  that,  if  the  re- 
ceiver had  taken  any  property  belonging 
to  the  petitioner  under  the  order  of  the  su- 
perior court,  he  had  done  so  without  au- 
thority, and  was  a  mere  trespasser,  for 
which  plaintiff  bad  a  remedy  by  action, 
and  that  he  could  not  resort  to  the  extra- 
ordinary remedy  of  prohibition.  What 
bearing  this  decision  can  be  supposed  to 
have  upon  a  case  where  the  order  of  the 
court  is  in  excess  of  its  Jurisdiction,  and 
where  the  object  of  the  proceeding  Is  pri- 
marily to  restrain  the  court  in  its  judicial 
action,  and  only  indirectly  affects  the  re- 
ceiver, who  has  done  nothing  except  what 
the  court  has  commanded  him  to  do,  we 
have  thus  tar  failed  to  comprehend.  We 
bave  pointed  out  in  another  connection 
the  reasons  for  allowing  a  summary  rem- 
edy to  arrest  judicial  action  in  excess  of 
jurisdiction,  and  the  difference  between 
the  situation  of  a  person  wronged  by  such 
action  and  one  threatened  by  a  private 
trespasser.  In  the  one  case  the  party 
threatened  has  a  right  to  resist  the  tres- 
pass by  force,  If  necessary.  In  the  other, 
though  he  may  have  the  right  to  resist,  it 
is  against  the  policy  of  the  law  to  encour- 
age such  resistance,  and  a  summary  rem- 
edy is  given  to  arrest  the  proceeding. 

It  is  next  urged  in  beliall  uf  respondent 
that  prohibition  will  not  He  to  try  title  to 
properly,  which  means,  in  its  application 
to  this  case,  that  the  petitioners  cannot 
be  allowed  to  show  in  this  proceeding 
that  they  are  the  owners  of  the  refinery. 
But  we  think  counsel  have  misapprehend- 
ed the  bearing  of  the  proposition  which 
they  lay  down,  and  to  which  we  assent. 
It  is  true  the  title  to  the  property  cannot 
be  tried  in  this  proceeding;  but  what  this 
means  is  that  when  a  court,  by  its  order, 
has  taken  property  out  of  the  actual  pos- 
session of  a  stranger  to  the  proceeding, 
who  claims  It  as  his  own,  the  order  is  in 
excess  of  jurisdiction.  Irrespective  of  the 
actual  state  of  the  title.    Whether   the 


party  in  possession  really  held  the  title  or 
not,  the  order  is  void,  because  no  man  can 
be  deprived  of  his  property  without  due 
process  of  law.  A  court  cannot  take  prop- 
erty from  his  possession  without  a  bear- 
ing, and  compel  him  to  prove  title  in  or- 
der to  regain  it. 

It  Is  next  suggested  that  the  writ  of 
prohibition  does  not  Issue  ex  tiebito  Jua- 
titlw,  but  is  to  be  granted  or  withheld  iu 
the  sound  discretion  of  the  court,  and  that 
in  this  case  it  ought  not  to  be  allowed  in 
favor  of  these  petitioners,  because  they  are 
members  of  the  sugar  trust,  monopolists, 
and  are  the  tempters  who  seduced  the 
American  Sugar  Refinery  Into  the  combi- 
nation. There  is  no  competent  proof  be- 
fore us  of  these  facts;  but,  assuming  them 
to  be  so,  the  law  is  not  such  as  connsel 
claim  it  to  be.  A  decision  may  be  found 
here  and  there  saying  In  a  loose  way  that 
the  issuance  of  the  writ  is  in  the  discretion 
of  the  court,  and  a  statement  in  general 
terms  to  the  same  effect  may  be  cited  from 
text- writers  who  merely  echo  the  decis- 
ions ;  but  It  never  was  the  law  that  a 
court  having  jurisdiction  to  Issue  the  writ 
had  any  discretion  to  refuse  it  when  de- 
manded by  the  real  party  in  interest  bring- 
ing himself  clearly  within  the  law.  If  such 
an  idea  has  obtained  anywhere,  It  has 
been  inconsequence  of  a  misunderstanding 
of  the  English  cases.  In  England  the 
practice  in  prohibition  was  analogous  to 
the  practice  in  other  actions  at  law.  An 
original  writ  (of  prohibition)  issued  tor 
the  purpose  of  securing  an  appearance, 
and  after  appearance  the  pleadings  fol- 
lowed; that  is,  the  plaintiff  declared,  the 
defendant  plea.ded  or  demurred,  and  so  on. 
But  there  was  this  difference  between  the 
writ  of  prohibition  and  other  original 
writs ;  that,  whereas  the  writs  In  ordi- 
nary actions  Issued  of  course  on  applica- 
tion of  the  plaintiff,  the  writ  of  prohibi- 
tion did  not  issue  of  couree,but  only  upon 
aflSdavltshowinggroands  for  its  issuance. 
Another  difference  was  that  not  only  the 
party  injuriously  affected  by  the  proceed- 
ings of  the  inferior  court,  but  any  subject 
of  the  king,  was  allowed  to  Interfere  to 
prevent  an  excess  of  jurisdiction;  and,  in 
case  of  suit  by  a  stranger  to  the  proceed- 
ing to  be  stayed,  the  superior  courts  exer- 
cised a  discretion  in  granting  or  withhold- 
ing the  writ,  but  never  when  the  party 
affected  was  the  plaintiff.  This  whole 
subject  is  reviewed  exhaustively  in  the 
case  of  Mayor  v.  Cox,  L.  R.  2  H.  L.  278, 
280.  The  following  quotation  from  an 
opinion  of  Lord  Chief  Justice  Cockbdrn 
therein  cited  (page  280)  shows  what  the 
law  on  this  point  Is :  "I  entirely  concur  In 
the  proposition  that,  although  the  court 
will  listen  to  a  person  who  is  a  stranger, 
and  who  interferes  to  point  out  that  some 
other  court  has  exceeded  its  jurisdiction, 
whereby  some  wrong  or  grievance  has 
been  sustained,  yet  that  it  is  not  ex  deblto 
Jnstitlie,  but  a  matter  upon  which  the 
court  may  properly  exercise  its  discretion, 
as  distinguished  from  the  case  of  a  party 
aggrieved,  who  is  entitled  to  relief  ex  de- 
bitoJiistitlmM  he  suffers  from  the  usurpa- 
tion of  jurisdiction  by  another  court. "  In 
re  Forster,  4  B.  &  S.  187.  In  this  state,  it 
is  always  the  party  aggrieved  who  sues ; 
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and.  If  he  iibows  a  case  tor  the  laanance  of 
the  writ,  the  court  cannot  refuse  It  on 
the  ground  that  he  la  a  bad  man,  and  de- 
•ervea  the  panlshment  he  is  threatened 
with,  or  upon  any  other  conslderatloo 
which  appeals  to  the  mere  discretion  of 
the  Judge. 

We  come  finally  to  the  proposition  upon 
which  counsel  for  respondent  insists  most 
Btrenaoasly,  yls.,  that  the  Jurisdiction  of 
the  court  to  grant  a  peremptory  writ  of 
prohibition  depends  absolutely  upon  the 
allefration  and  proof  by  petitioners  that, 
before  filing  their  petition  here,  they  had 
pleaded  to  the  Jurisdiction  of  the  superior 
court,  and  that  their  plea  had  been  over- 
ruled. To  sustain  this  proposition,  they 
cite  the  declHions  of  this  court  above  re- 
ferred to,  (Chester  t.  Colby,  62  Cal.  617,  and 
Ballroad  Co.  v.  Superior  Court,  69  Cal.  476,) 
and  they  cite  a  number  of  decisions  from 
the  courts  of  other  states.  It  is  clear  that 
the  California  cases  do  not  support  the 
contention  of  respondent.  Ineacli  of  them 
a  party  to  the  proceeding  in  the  lower 
court  was  the  petitioner  for  the  writ,  and 
all  that  was  held  in  the  first  case  was 
that,  an  objection  to  the  Jurisdiction  of 
the  lower  court  having  been  taken  by  de- 
murrer, and  being  undecided  there,  this 
court  would  not  interfere  by  probibitioa 
before  that  court  had  overruled  the  objec- 
tion. In  the  second  case,  it  was  held  that 
the  party  must  In  some  form  object  to  the 
want  of  Jurisdiction  of  the  lower  court  be- 
fore the  writ  of  prohibition  would  issue. 
In  neithwcasewasthefalinreto  mukesuch 
objection  held  to  be  Jurisdictional,  but  the 
refusal  to  issue  the  writ  was  put  upon  the 
ground  that  prohibition  is  a  prerogative 
writ,  and  consequently  that  the  court  had, 
and  ought  to  exercise,  the  right  tomake  its 
Issoanfte,  subject  to  reasonabieconditions, 
and  that  It  was  reasonable  to  give  the 
lower  court  an  opportunity  to  correct  it- 
self b*4ore  ccdllngtbe  Judge  to  answer  here. 
We  have  no  doubt  that  both  decisions  are 
correct  in  all  that  they  decided,  and  in  all 
thatwassaid  in  the  opinions  on  this  point. 
To  the  extent  that  Its  issuance  may  be 
made  subject  to  reasonable  conditions, 
applicable  equally  to  all  cases  and  all  suit- 
ors, the  writ  of  prohibition  is  no  doubt  a 
"prerogative"  writ,  though  it  may  be 
doubted  if  that  Is  a  correct  term  of  descrip- 
tion ;  for,  in  the  same  sense  all  writs  may 
be  called  prerogative  writs.  And  we  are 
satisfied  that  the  rule  of  practice  estab- 
lished by  these  decisions  is  a  proper  and 
wholesome  rule,  recommended  by  impor- 
tant considerations  of  expediency.  When 
a  party  has  an  opportunity  of  objecting 
In  the  lower  court  that  it  is  proceeding, 
or  is  asked  to  proceed,  in  a  matter  with- 
out, or  in  a  manner  exceeding,  its  jurisdic- 
tion, he  ought  to  make  the  objection 
there.  It  is  only  (air  to  the  courttbat  the 
objection  should  be  brought  to  Its  atten- 
tion in  some  proper  form.  If  no  objection 
Is  made,  the  party  having  every  opportu- 
nity to  object,  the  court  may  reasonably  in- 
fer that  no  ground  of  objection  exists; 
and  not  only  is  the  court  entitled  to  the 
advice  and  snggestlons  of  the  party  with 
reference  to  objections  apparent  on  the  rec- 
ord,— ^tbere  are  many  cases  in  wblcb  the 
ground  of  objection  would  not  appear  un- 


set forth  by  plea  in  some  form,  and  it 
is  to  be  presumed  that  any  valid  objec- 
tion, properly  brought  to  the  atteutioo  of 
the  court,  would  generally  prevail,  and 
that  all  necessity  for  a  writ  of  prohibition 
would  be  obviated;  therefore  th«  Inter- 
est of  the  public  in  preventing  unnecessary 
litigation,  as  well  as  consideration  for  the 
Judge  of  the  lower  court  demand  that  the 
objection  should  be  made  at  the  first  op- 
portunity. These  are  the  reasons  of  the 
rule,  and  they  Indicate  its  scope  and  the 
extent  of  its  application,  as  tbeauthoritles 
very  fully  show. 

We  have  not  time  to  review  the  cases, 
other  than  those  cited  from  the  reports  of 
the  state;  but  we  refer  to  the  case  of  May- 
or V.  Cox,  supra,  in  which  the  learning  of 
the  subject  is  exhausted.  That  was  a 
case  appealed  from  the  court  of  exchequer 
to  the  exchequer  chamber,  and  finally  to 
the  house  of  lords.  Before  deciding  it,  the 
lords  requested  the  opi  Dion  of  the  justices 
of  the  queen's  bench  on  two  questions ; 
the  second  being  as  follows:  "Whether 
the  gamlsbees  in  the  lord  mayor's  court 
could  maintain  an  action  for  a  prohibition 
without  having  pleaded  in  the  lord  may- 
or's court;"  to  which  the  Justices  unani- 
mously responded  that  they  could.  This 
was  in  accordance  with  the  unanimous 
decision  both  of  the  court  of  exchequer 
and  exchequer  chamber,  which  was  ac- 
cordingly affirmed  in  the  bouse  of  lords. 
The  answer  of  the  Justices,  prepared  by 
Justice  WiLLES,  contains  a  full  review  of 
all  the  oases,  showincr  that  even  in  Eng- 
land the  subjoct  bad  not  been  clearly  under- 
stood, and  that  some  inconsistent  and  er- 
roneous decisions  had  been  made.  It  is 
not  surprising,  therefore,  that  in  some  of 
the  United  States  the  same  confusion  has 
arisen,  and  that  some  cases  have  been  er- 
roneously dec1de<l,  to  the  effect,  for  in- 
stance, that  the  issuance  of  the  writ  la  In 
the  discretion  of  the  court,  and  that  a 
formal  plea  to  the  Jurisdiction  of  the  low- 
er court  Is  an  essential  prerequislt«  to  its 
issuance.  Fortunately,  no  such  decisions 
have  been  made  in  this  court,  though,  in 
deciding  Chester  t.  Colby,  supra,  €ui  Ar- 
kansas case  (Ex  parte  City  of  Little  Bock, 
26  Ark.  52)  Is  cited  with  approval  which 
apparently  does  go  to  the  ex  tent  claimed  by 
respondent.  But  we  are  fully  at  liberty, 
without  questioning  the  authority  nf  any 
case  decided  in  this  court,  to  adopt  the 
QMTect  rule  and  doctrine  as  expounded 
and  laid  down  in  the  case  of  Mayor  v.  Cox. 
Without  going  into  the  niceties  of  the  sub- 
ject, it  may  be  said  that  the  following 
propositions  applicable  to  this  case  are 
fully  supported  by  the  decision  In  that 
case:  (1)  If  a  want  of  Jurisdiction  is  ap- 
parent on  the  face  of  the  proceeding  in  the 
lower  court,  no  plea  or  preliminary  objec- 
tion is  necessary  before  suing  out  the  writ 
ot  prohibition.  (2)  If  the  proceeding  in 
the  lower  court  Is  not  on  its  face  without 
the  jurisdiction  of  such  court,  but  is  so  in 
fact  by  reason  of  the  existence  of  some 
matter  not  disclosed,  such  matter  ought  to 
be  averred  in  some  proper  form  in  order  to 
make  the  want  of  Jurisdiction  appear.  (3) 
But  this  la  not  essential  tothe  jurisdiction 
of  the  superior  court  to  grant  prohibition. 
It  is  only  laches,  which  may  or  may  not 
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be  excused,  accordingr  to  clrcumBtances. 
Accordingly,  we  find  that  Irequently  a 
(allure  to  plead  in  the  lower  court  was 
excused  for  the  reason  that  it  appeared 
that  the  plea  would  have  been  rejected  If 
made.  The  whole  question,  In  fact,  was 
one  of  practice  merely,  not  of  jurisdiction ; 
and  the  objection  which  most  frequently 
prevailed  to  the  granting  of  the  writ  was 
not  that  the  application  came  too  early, 
but  that  it  came  too  late.  The  rule  which 
we  have  adopted  is  founded  upon  thesame 
considerations,  and  directed  to  the  same 
end.  Our  jurisdiction  Is  ample  to  arrest 
by  prohibition  any  proceeding  without 
or  in  excess  of  the  jurisdiction  of  the  su- 
perior court,  but  by  statute  we  are  forbid- 
den to  do  so  when  there  is  a  plain,  speedy, 
and  adequate  remedy  in  ordinary  course 
of  law;  and,  by  the  practice  which  we 
have  adopted  and  prescribed  for  ourselves, 
we  will  not  Issue  the  writ  until  the  objec- 
tion to  Its  want  or  excess  of  jurisdiction 
has  in  some  form  been  made  in,  and  over- 
ruled by,  the  lower  court;  the  whole 
foundation  of  the  rule  being  the  respect 
and  consideration  due  to  the  lower  court, 
and  the  expediency  of  preventing  unneces- 
sary litigation. 

Applying  these  principles  to  the  present 
case,  we  find  that  the  petitioners  were 
not,  In  their  character  of  purchasers  of  the 
specific  property  described  in  the  order  ap- 
pointing the  receiver,  parties  to  the  guo 
warranto,  or  the  rule  to  show  cause  why 
the  receiver  should  not  be  appointed,  and 
in  that  character  they  had  no  opportu- 
nity to  object  until  after  Mr.  Reddy  ap- 
I>eared  at  the  ■^finery  armed  with  an  or- 
der of  court  authorizing  him  to  take  It 
into  his  possession.  As  stockholders  of 
the  corporation,  however.  It  is  contended 
and  may  be  conceded  that  they  were  vir- 
tually defendants  in  the  quo  warranto, 
and  parties  affected  by  the  rule  to  show 
cause.  But  it  clearly  appears  that,  in 
that  cliaracter,  they  made  every  objection 
that  could  be  made  to  the  order  isked, 
which  did  not  refer  to  any  specific  proper- 
ty. They  filed  an  affidavit  showing  that 
there  were  no  creditors  of  the  corporation, 
and  a  certificate  showing  that  all  the 
stockholders  had  requested  the  directors 
to  close  up  the  business  of  the  corpora- 
tion. They  also  brought  to  the  attention 
of  the  court  the  fact  that  an  appeal  from 
the  judgment  of  forfeiture  had  been  taken 
and  perfected.  All  these  objections  went  to 
the  jurisdiction.  They  were  all  argued,  all 
maturely  considered,  and  all  overruled  in  a 
carefully  prepared  opinion  In  writing. 
What  more  could  possibly  be  necessary  in 
order  to  authorize  us,  under  any  rule  pre- 
vailing anywhere,  to  examine  and  decide 
upon  the  objections  so  made  and  so  over- 
ruled? Certainly,  nothing  that  has  ever 
been  decided  by  this  court,  and  nothing  in 
the  reason  of  the  rule.  E  ven  as  to  the  obj  ec- 
tions  to  the  order  as  made,  upon  grounds 
peculiarly  affecting  the  petitioners  as  pur- 
chasers of  the  specific  property  therein  de- 
scribed, they  did  every  thing  which  the  rea- 
son of  the  rule  requires.  It  Is  objected 
that  they  did  not  file  a  formal  plea,  make 
a  formal  motion,  and  await  a  decision  of 
the  superior  court,  before  moving  here. 
But  what  opportunity  were  they  allowed 


to  take  these  steps?  The  first  notice  they 
had  of  the  order  empowering  the  receiver 
to  take  the  property  claimed  by  them  was 
his  appearance  at  tlie  refinery,  demanding 
immediate  possession,  and  asserting  his 
authority  and  control.  In  the  short  res- 
pite of  one  night  which  was  granted  them, 
they  prepared  alBdavits  setting  forth  their 
claims  upon  which  to  base  an  application 
for  such  a  stay  as  would  enable  them  to 
move  for  a  suspension  or  modification  of 
the  order.  Their  attorney  sought  the  re- 
spondent at  his  chambers  at  the  earliest 
possible  moment,  stated  to  him  the  sub- 
stance of  the  affidavits,  and  the  nature  of 
his  application.  He  also  stated  that 
there  was  a  scramble  for  the  possession  ol 
the  refinery  between  the  receiver  and  the 
agents  and  employes  of  the  petitioners. 
Thereupon  the  respondent  distinctly  in- 
formed him  that  his  ai)plicatlon  would 
not  be  considered  unless  full  and  complete 
posKesslon  of  the  property  was  first  deliv- 
ered to  the  receiver.  To  have  yielded  to 
this  condition  would  have  been  to  give  up 
the  whole  controversy,  and  submit  to  the 
very  wrong  which  it  was  their  object  to 
prevent.  They  were  not  bound,  therefore, 
to  move  upon  such  terms ;  and  being  ad- 
vised, and  fully  believing— what  the  event 
proved  to  be  the  fact— that  the  respond- 
ent and  the  receiver  would  proceed  with 
all  expedition  to  enforce  the  Invalid  order, 
they  were  justified  in  filing  their  petition 
without  further  delay. 

It  is  unnecessary,  in  this  view,  to  deter- 
mine whether  the  affidavit  of  Mr.  Mott 
was  actually  read  to  Judge  Wallace  or 
not;  and  we  shall  not  attempt  to  recon- 
c.le  theconfllct  In  the  testimony  upon  that 
point.  In  any  event  It  Is  certain  that  our 
jurisdiction  to  Issue  a  peremptory  writ  is 
complete,  and  equally  certain  that  the  re- 
spondent has  no  reason  to  complain  that 
objections  to  his  order  were  not  submitted 
to  Ills  decision  before  this  proceeding  was 
Instituted.  It  is  also  unnecessary  to  enter 
Into  any  detailed  discussion  of  the  testi- 
mony as  to  the  extent  or  completeness  of 
Mr.  Keddy's  possession  at  the  time  the 
writ  was  served.  It  Is  the  time  when  the 
writ  is  ordered,  not  the  time  when  it  Is 
served,  that  fixes  the  extent  of  our  power 
to  Interfere  with  the  proceeding  in  the 
lower  court.  But  even  this  is  immaterial 
in  this  case;  for  we  have  shown  that  so 
long  as  property  in  the  hands  of  a  receiver 
remains  subject  to  further  judicial  action 
which  may  be  arrested  by  the  prohibition, 
the  remedy  will  be  made  complete  b.v  or- 
dering its  restoration.  So  far,  therefore, 
as  the  prohibition  is  concerned,  it  makes 
no  difference  If  we  assume  that  Mr.  Reddy 
had  complete  possession  at  the  time  we- 
ordered  the  alternative  writ.  It  Is  only 
with  respect  to  the  proceeding  for  con- 
tempt that  the  facts  relating  to  the  pos- 
session of  the  receiver  are  material.  In 
considering  the  question  of  contempt,  It 
will  be  necessary  to  examine  with  some 
care  the  evidence  on  this  point;  and,  as 
this  will  necessarily  occupy  some  time, 
and  as  It  Is  Important  that  the  petition- 
ers should  have  as  speedy  relief  as  pos- 
sible, we  will  make  that  matter  the  sub- 
ject of  a  separate  opinion  to  be  filed  at 
our  earliest  convenience.     In  the  mean 
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time  an  absolute  and  peremptory  writ  of 
probibitioQ  will  leaue,  iu  accordance  with 
the  views  herein  expressed. 

"We  concur:  Shabpbtein,  J.;  McFa.r- 
LANO.J.;  Patebson,  J.;  Wobkb,  J.;  Fox,J. 

Mr.  Justice  Thornton,  being  absent 
from  tbe  state,  did  not  participate  in  tl>e 
decision. 


M  Cal    449 

People  v.  Sansome.    (No.  20,618.) 
(Supreme  Court  of  Calif ornla.    June  10,  1890.) 
Cbiminai.  Law— Prior  Cosvictios— Btidescb. 

1.  Under  Pen.  Code  Cal  §  1093,  providing  that 
where  one  indicted  for  felony  is  also  charged  with 
a  prior  conviction,  which  be  confesses,  the  clerk, 
in  reading  the  indictment  to  the  jury,  shall  omit 
all  that  relates  to  such  former  conviction,  it  is 
prejudicial  error  to  direct  the  clerk,  reading  an  ia- 
dictment  for  robbery,  to  read  that  part  charging  a 
prior  conviction  for  burglary,  which  was  con- 
fessed, and  permit  him  to  hnnonnce  that  "the  de- 
fendant oonf eased  the  same,  and  was  guilty. " 

2.  Sncb  an  error  is  not  waived  by  the  intro- 
duction in  evidence  of  a  pardon  for  such  prior  of- 
fense, nor  is  it  cured  by  an  instruction  to  the  jury 
that  they  "have  nothing  to  do  with  the  prior  con- 
viction of  burglary.  AU  you  have  to  do  is — first, 
to  determine  whether  the  alleged  robbery  was 
committed;  and,  gecond,  if  it  was,  whether  the 
defendant  committed  it.  Of  aonrse,  if  no  robbery 
was  committed,  you  will  acqnlt  the  defendant. " 

3.  The  defendant,  on  trial  for  robbery,  was 
arrested,  at  a  place  far  distant  from  the  scene  of 
its  commission,  41  dajrs  thereafter.  Seld,  that 
evidence  that,  at  the  time  of  his  arrest,  burglars' 
tools  were  found  on  his  person,  was  incompetent, 
it  not  appearing  that  like  tools  wore  used  in  aid- 
ing the  commission  of  the  offense  charged. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Placer  county; 
B.  F.  MvKRS,  .iudge. 

L.  L.  Chamberltiin,  for  appellant.  Geo. 
A.  Johnson,  Atty.  Gen.,  tor  respondent. 

Belcher,  C.  C.  Tbe  defendant  was  con- 
victed of  the  crime  of  robbery,  and  sen- 
tenced to  Iniprisunment  in  tbe  state-pris- 
on for  life.  He  appeals  from  t  lie  judgment, 
and  an  order  denyiug  him  a  new  trial. 
The  indictment  under  which  defendant 
wan  tried  charged  him  with  the  crime  of 
robbery,  and  also  with  a  prior  conviction  . 
of  the  crime  of  burglary.  On  being  ar- 
raigned, he  pleaded  not  guilty  to  the 
charge  of  robbery,  and  confessed  the  prior 
conTlction  of  burglary.  WImu  the  case 
came  on  for  trial,  a  jury  was  impaneled 
and  sworn ;  and  thereupon  tbe  court  di- 
rected the  clerk  to  read  to  the  jury  the 
Indictment,  and  state  defendant's  pleas 
thereto.  The  defendant  objected  to  the 
reading  of  that  part  of  the  indlctm«Dt 
which  charged  a  prior  conviction,  and  to 
tbe  statement  of  his  plea  thereto.  The 
court  overruled  the  objection,  and  the  de- 
fendant reserved  an  exception.  Tbe  clerk 
tlien,  by  tbe  direction  of  the  court,  read  to 
the  Jury  the  whole  indictment,  and  stated, 
"  that,  to  the  said  charge  of  prior  convic- 
tion, tbe  defendant  confessed  the  same, 
and  be  was  guilty. " 

This  ruling  is  complained  of  by  the  ap- 
pellant, and  we  think  it  clearly  erroneous. 
The  Code  provides:  "If  tbe  indictment  or 
information  be  tor  felony,  the  clerk  must 
read  it,  and  state  tbe  plea  of  the  defend- 


ant to  the  Jury;  and, in  cases  where  it 
charges  a  previous  conviction,  and  the  de- 
fendant has  conlessed  the  same,  the  clerk 
in  reading  it  shall  omit  therefrom  all  that 
relates  to  such  previousconvlction."  Pen. 
Code,  §  1093,  subd.  1.  And  see  People  v. 
Meyer,  73  Cal.  548, 15  Pac.  Rep.  95. 

It  is,  however,  contended  for  respondent 
that  the  error  was  i-endered  harmless  by 
tbe  subsequent  proceedings.  The  facts  re- 
lied upon  are  these:  In  the  progress  of 
the  trial,  counsel  for  defendant  asked  one 
of  his  witnesses  if  he  had  assisted  the  de- 
fendant in  procuring  a  pardon  from  the 
state-prison,  and  the  witness  answered 
that  he  had.  Ue  was  then  asked  if  he  bad 
the  pardon,  and  answered  that  defendant 
left  it  with  him,  aud  that  he  had  it  In 
court.  On  cross-examination  the  witness 
was  asked  where  the  pardon  was,  "and 
betook  it  out  of  his  pocket,  and  it  was 
offered  and  admitted  in  evidence  without 
any  objection  by  defendant  or  bis  counsel. 
The  pardon  was  then  read  without  objec- 
tion, and  proved  to  be  the  pardon  of  the 
defendant  for  the  very  offense,  tbe  prior 
conviction  of  which  had  been  charged 
against  him  in  the  indictment;"  and  the 
court,  o[  its  own  motion,  instructed  the 
jury  as  follows:  "The  defendant  is 
charged  with  the  offense  of  robbery,  ar^d 
also  with  a  prior  conviction  of  burglary. 
Now,  you  have  nothiUg  to  do  with  the 
prior  conviction  of  burglary.  All  you  have 
todols — First,  to  determine  whetherthe  al- 
leged robbery  was  committed;  and,  seo- 
oud,  if  it  was.  whether  the  defendant  com- 
mitted it.  Of  course,  if  no  robbery  was 
committed,  you  will  acquit  the  defendant. " 
Tbe  argument  is  "  that  the  error,  if  any, 
was  waived  by  defendant  himself  bring- 
ing to  the  attention  of  the  jury  the  fact  of 
such  prior  conviction,"  and  "that  the  er- 
ror, if  any,  was  cured  by  the  court's  in- 
struction to  the  jury."  We  do  not  think 
the  argument  sound.  The  rule  is  that 
every  error  is  presumed  to  work  injury  to 
the  party  against  whom  it  is  committed, 
unless  it  clearly  appears  from  the  record 
that  no  injury  could  have  resulted  from  it. 
This  does  not  appear  here.  The  evident 
purpose  of  the  provision  of  the  Code  above 
quoted  was  to  keep  from  the  Jurors  all 
knowledire  that  tbe  person  on  trial  before 
them  had  been  previously  convicted  of  a 
criminal  offense,  and  this  is  based  upon 
well-settled  and  familiar  principles  of  law 
and  right.  In  the  first  place,  it  is  element- 
ary law  that  every  one  accused  of  crime 
Is  presumed  to  be  Innocent  until  proved  to 
be  guilty,  and  is  entitled  to  a  fair  and  im- 
partial trial  before  an  unbiased  jury.  In 
tbe  next  place,  it  is  well  known  that  ordi- 
nary juroi-s  are  more  ready  to  believe  the 
accused  guilty  if  it  be  understood  by  them 
that  he  has  suffered  a  previous  conviction 
tor  a  similar  offense.  To  hold,  therefore, 
where,  as  here,  the  plain  letter  of  the  stat- 
ute has  been  violated,  to  themanlfest  prej- 
udice of  the  defendant,  that  he  waived  the 
error  aad  is  remediless  because  he  vainly 
attempted  to  avoid  its  eBecta  b.v  showing 
that  he  had  been  pardoned,  would  not,  in 
our  opinion,  be  warranted  either  by  law  . 
or  Justice.  Nor  was  the  error  cured  by  the 
instructions  of  the  court.  The  learned 
Judge  did  not  tell  the  jury  that  be  had 
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etred  In  allowing  tbe  charge  of  a  previous 
conviction,  and  tbe  confession  tliereof,  to 
be  brought  to  their  attention,  and  that, 
in  determining  as  to  defendant's  guilt,  they 
should  wholly  discard  tbisknowledgefroin 
their  minds,  but  only  that  they  had  noth- 
ing to  do  with  the  prior  conviction,  and 
were  only  to  find  whether  defendant  was 
guilty  of  robbery  or  not.  This  left  the 
Jury  to  infer  that  the  rulins  complained  of 
was  proper,  and  that  they  were  rightfully 
informed  of  the  previous  conviction,  but 
were  simply  not  required  to  make  any 
finding  in  regard  to  it.  Onder  such  cir- 
cumstances, we  cannot  say  that  the  infor- 
mation uf  the  prior  con  victiun  thus  wrong- 
fully impartefl  to  the  jurors  did  not  exer- 
cise its  baneful  influence  upon  their  minds. 
It  is  urged  for  appellant  that  several 
other  prejudicial  errors  were  committed, 
but  one  of  them  only,  we  think,  need  beno- 
ticed.  The  robbery  charRcd  against  the 
defendant  was  committed  on  tlie  ]lth  day 
of  August,  1H87,  near  Michigan  Bluff,  in 
Placer  county,  and  consisted  in  stopping 
a  stage-driver,  and  taking  from  Wells, 
Fargo  &  Co.'s  express  box,  which  he  was 
carrying,  the  sum  of  f  265  in  gold  coin. 
The  defendant  was  arrested  for  the  offense 
on  the  21st  day  of  September  following, 
at  Elk  Grove,  in  Sacramento  county,  and 
was  taken  thence  to  Sacramento  city. 
The  officer  who  made  the  arrest  was  a  wit- 
ness, and  was  asked  by  counsel  for  the 
prosecution  If  he  searched  defendant  in  the 
city  prison.  He  answered  that  defendant 
was  searched  in  his  presence,  and  that  cer- 
tain articles  were  found  upon  him  there. 
Counsel  then  exhibited  to  the  witness  and 
jury  a  number  of  articles  taken  from  the 
person  of  defendant,  and  "proceeded  to 
examine  said  witness  as  to  the  character 
of  said  articles,  and  the  uses  to  which  they 
were  supposed  to  be  adapted."  To  this 
examination,  counsel  for  defendant  ob- 
jected on  the  ground  that  the  articles  had 
no  bearing  on  the  case,  and  had  nothing 
to  do  with  the  commission  of  the  crime 
charged.  The  court  overruled  the  objec- 
tion, and  the  defendant  duly  excepted. 
The  witness  then  proceeded  to  testify  as 
follows:  "There  are  some  of  these  things 
I  recognize.  This  bit  I  remember.  There 
are  two  bits  and  a  knife  I  remember  dis- 
tinctly, and  the  putty-knife.  Those  drills, 
in  the  right  man's  or  men's  bands,  are 
called  'siJe  drills,'  and  used  as  such,  and 
then  they  would  drill  most  anything  else. 
"This  Is  a  putty -knife,  I  should  presume, 
and  a  whetstone  and  watch-spring.  Tbe 
whetstone,  I  presume  they  would  use  that 
to  sharpen  a  knife  or  tool.  This,  I  pre- 
sume, conld  be  used  for  unlocking  some 
lock,— a  skeleton  key  for  a  padlock.  This 
would  possibly  be  used  in  blowing  up  a 
safe,  and  this  is  used  for  picking  open  a 
window  sash.  This  would  open  a  hand- 
cuff, if  in  the  right  shape.  I  dun't  know 
whether  you  could  use  it  for  anytlilngelse. 
This  is  an  old  key,  and  would  make  a 
skeleton  key.  This  is  used  tor  sharpening 
tools,  and  it  would  make  a  saw  out  of 
that  spring.  That  is  an  ordinary  skel- 
eton key, — not  exactly  a  skeleton  key,  but 
could  be  used  for  it.  That  might  be  used 
for  a  blow-pipe,  or  something  of  that 
kind,  used  sometimes-for  blowing  powder 


Into  a  safe."  Counsel  for  defendant  moved 
the  court  to  strike  out  aU  this  testimony 
on  the  ground  that  the  tools  exhibited 
and  described  had  no  connection  with  the 
offense  charged,  but  the  court  denied  the 
motion.  In  People  v.  Winters,  29  Cal.  659, 
the  defendant  was  convicted  of  burglary, 
and  the  only  question  on  appeal  related 
to  tbe  admission  and  exhibition  as  evi- 
dence to  the  jury  of  certain  burglarious 
tools  which  were  found  in  the  defendant's 
carpet-bag  at  the  time  of  his  arrest.  It 
was  held  that  burglarious  tools  found  in 
the  possession  of  the  defendant  soon  after 
the  commission  of  the  offense  may  be  of- 
fered in  evidence  whenever  they  constitute 
a  lin<  in  the  chain  of  circumstances  whlcli 
tend  to  connect  the  defendant  with  the 
commission  of  the  particular  burglary 
charged  in  tbe  Indictment.  But,  before 
such  tools  can  be  received  in  evidence,  it 
must  be  shown  that  the  burglary  charged 
was  in  fact  committed,  and  that  it  was 
committed  with  the  aid  of  burglarious 
tools  like  those  proposed  to  be  shown  in 
evidence,  and  that  tbe  defendant  was  in 
the  vicinity  at  or  about  the  time  the  of- 
fense was  committed ;  and,  if  it  appears  that 
the  burglary  was  not  committed  by  means 
of  burglarious  tools,  as  where  the  burglar 
entered  by  an  open  door  or  window,  the 
possession  of  burglarious  tools  cannot  be 
shown. 

The  defendant  here  appears  to  have  been 
convicted  upon  evidence  wholly  circum- 
stantial. James  Murray  was  called  as  a 
witness  for  the  prosecution,  and  testified: 
"  I  was  tbe  driver  of  the  stage  running  be- 
tween Michigan  Bluff  and  Forest  Hill  on 
the  morning  of  Augurt  11, 1887.  I  was 
stopped  by  a  man,  after  going  fifteen  or 
twenty  minutes,  at  a  tree  near  the  ditch, 
about  4:80  A.  M.  The  man  had  a  gun,  and 
had  something  over  his  face  that  looked 
like  barley  sacks.  Did  not  notice  his  feet. 
I  WHS  not  much  excited.  I  thought  at  the 
time  I  recognized  the  man  by  his  voice  as 
Steve  Robinson,  of  Michigan  Blulf,  as  I 
had  been  acquainted  with  Steve  Robinson 
several  years,  and  knew  him  well.  I  made 
a  statement  to  the  justice  of  the  peace  at 
Michigan  Bluff— and  madeaffldavit  that  it 
was  correct — that  Steve  Robinson  was 
the  man  that  stopped  and  robbed  thestnge 
August  11, 1887,  also  swore  at  the  prelim- 
inary examination  that  Robinson  was  the 
man.  The  only  occupants  of  tbe  stage 
were  a  Chinaman  and  myself."  Now, how 
the  articles  found  on  defendant  in  Sacra- 
mento, 41  days  after  the  robbery  was  com- 
mitted, can  be  said  to  constitute  a  Knk  in 
the  chain  of  circumstances  which  tend  to 
connect  the  defendant  with  the  comniis- 
sion  of  the  robbery  is  more  than  we  can 
understand.  It  does  not  appear  that  the 
robbery  was  committed  by  the  aid  of  ar- 
ticles like  those  shown  in  evidence,  nor  that 
defendant  was  In  the  vicinity  at  or  aliont 
the  time  the  offense  was  committed.  The 
only  evidence,  so  far  as  the  record  shows, 
as  to  where  the  defendant  was  at  anytime 
prior  to  his  arrest,  was,  on  the  part  of  the 
prosecution,  that  he  was  at  or  near  For- 
est Hill  on  the  isth  of  August,  and,  on  the 
part  of  the  defense,  that  he  was  at  Grass 
Valley,  in  Nevada  county,  between  1  and  2 
o'clock  in  tbe  afternoon  of  August  lltb. 


Digitized  by 


Google 


Cal.) 


YACA  VAL.  A  C.  L.  B.  CX).  V.  HANfiPIELD. 


145 


AiAtant  more  than  30  mllen  from  the  place 
ol  the  robbery. 

We  think  the  court  erred  In  admitting 
the  evidence  objected  to,  and  in  refusing  to 
strike  It  out  after  it  was  admitted.  We 
therefore  adviaethat  the  judgment  and  or- 
der be  reversed,  and  the  cause  remanded 
for  new  trial. 

We  concur:     Foots,  0. ;  Gibson,  0. 

Feb  Curiam.  For  the  reasons  s^Ten  In 
the  foregoing  opinion  thejodgment  and 
orderare reversed,  and  the  caose remanded 
for  a  new  trial. 

McFabi^and,  J.  1  concur  In  the  Judg- 
ment, and  in  the  opinion  of  Commissioner 
Belches  ;  bat  I  wish  to  add  that  some  of 
the  instructions  given  at  the  request  of  the 
prosecution,  and  not  noticed  in  the  opin- 
ion, were  clearly  wrong.  Forinstance,  the 
Jury  are  told,  that  "when  direct  evidence 
cannot  be  produced,  minds  will  form  their 
Jndgmeuts  on  circumstances,  and  act  on 
t^e  probabilities  of  the  case. "  This  wonld 
probably  be  understood  by  the  Jury  as  in- 
structing them  that  their  minds  must" act 
on  probabilities"  in  determining  the  guilt 
ot  the  defendant,  which  would  clearly  be 
erroneous.  But  the  instruction  proceeds 
as  follows :  "  As  absolute  certainty  is  sel- 
dom to  be  obtained  in  human  affairs,  rea- 
son requires  that  the  Jury,  In  forming  an 
opinion  of  the  truth  of  the  facts,  should  be 
governed  by  the  superior  number  of  prob- 
abilities on  the  side  of  the  people  or  the  de- 
fendant." This  is  not  only  against  the 
settled  rule  as  to  the  amount  of  proof  nec- 
essary to  convict  in  criminal  cases,  but  Is 
against  the  express  language  of  the  Code. 
Code  CivU  Froc.  §  2061;  Pen.  Code,  §  1096. 
The  instruction  was  alsogiventhat,  "in  or- 
der tu  convict,  the  circumstantial  evidence 
should  be  such  as  to  produce  nearly  the 
same  degree  of  certainty  as  that  which 
aaises  from  direct  testimony. "  This,  in  my 
Jndgment,  is  a  doubtful  and   dangerous 

Rroposltion.  I  do  not  mean  to  say  that 
;  would  be  snfflclent  to  reverse  a  Judg- 
ment ;  for  lam  aware  that  somewhat  sim- 
ilar language  was  held  not  to  be  erroneous 
in  People  v.  Cronin,  84  Cal.  101,  and  in  at 
least  two  subsequent  cases.  But  the  doc- 
trine has  never  been  satisfactory  to  the 
profession,  and  can  be  upheld  only  by  the 
most  string^ent  use  of  the  rule  of  stare  dtf- 
eiais.  In  my  judgment,  it  had  better  be 
abandoned  by  prosecuting  ofBcers,  for  its 
use  In  the  future  may  put  Just  convictions 
in  peril. 


(No.  20,627.) 


M  Cat  CM 

PsoPLE  T.  Williams. 

(iSupreme  Court  of  CaWomia.    Jnne  24,  1890.) 

Cb]9ii:!Tal  law— Affeal. 

Where  defendant  moves  to  set  aside  the  In- 
formation on  tho  ground  that  a  certain  person  by 
whom  be  was  committed  for  trial  bad  no  jorisdio- 
tion,  but  the  record  does  not  show  that  such  per- 
son ever  committed  defendant  for  trial,  it  will  be 
presumed  on  appeal  that  defendant  was  so  com- 
nitted  by  a  duly  qualified  magistrate. 

ComraiBsionem'  decision.    Department  1. 
Appeal  from  superior  court,  Los  Angeles 
county;  Lucien  Sbaw,  Judge. 
V.24p.no.3— 10 


Hugh  J.  A  Wm.  Crawfbrd,  for  appellant. 
Fraak  P.  Kelly,  for  respondent. 

FooTE,  C.  The  defendant,  Harry  Will- 
lams,  was  convicted  npon  an  information 
for  robbery.  From  thejudgment  rendered 
In  the  premises,  and  an  order  refusing  a 
new  trial,  he  appeals.  The  ground  appar- 
ently relied  on  for  a  reversal  of  thejudg- 
ment and  order  is  that  the  defendant  was 
committed  for  trial  after  a  preliminary  ex- 
amination before  M.  T.  Owen,  assuming 
to  act  as  a  committing  magistrate  by  vir^ 
tue  of  his  being  a  Judge  of  the  police  court 
In  and  for  the  city  of  Los  Angeles,  at  a 
time  when  there  were  two  Justices  of  the 
peace  or  magistrates  In  and  for  said  city, 
who  had  Jurisdiction  to  act  in  the  prem- 
ises, which  it  is  claimed  the  police  Judge 
had  not;  that  consequently  the  court 
erred  In  denying  the  defendant's  moticm 
to  set  aside  the  information,  based  on  the 
claim  that  he  had  never  been  legally  com- 
mitted by  a  magistrate.  The  record  does 
not  show  by  any  evidence  whatever  that 
M.  T.  Owen,  claiming  to  be  such  police 
Judge,  ever  committed  the  defendant  for 
trial.  We  must  presume,  in  the  absence 
of  anythingshowlngthecontrary,ln  favor 
of  the  action  of  the  courii  below,  that 
some  duly-qualified  magistrate  had,  pre- 
vious to  the  trial  In  the  superior  court, 
properiy committed  the  defendant  tor  such 
trial,  bat  who  he  was  does  not  appear; 
for  it  will  not  be  taken  for  granted  that 
the  facts  set  up  in  the  defendant's  motion 
are  true,  wlthoatany  proof  as  to  the  mat- 
ter. It  follows,  tberdore,  that  the  Judg- 
ment and  order  should  beafiBrmed,  and  we 
so  advise. 

We  concur:    Belcher,  C.  C.  ;  Gibson,  C. 

Feb  Cvbiam.  For  reasons  given  in  the 
foregoing  opinion  the  Judgment  and  order 
are  a£Slrmed. 


M  CaL  5M 
Vaoa  Val.  ft  C.  L.  R.  Co.  V.  Mansfield  et 
al.    (No.  18,884.) 

(Supreme  Court  cf  CoM/omio.    June  14, 1890.) 

FBAxnnTLEirr  Deed — Estoppel — ^Anbweb — 
BJvidehce. 

1.  Where  theslgnalnreof  a  railroad  president, 
together  with  the  corporate  seal,  was  procured  to  a 
blank  deed  by  false  representations,  and  the  deed 
was  subsequently  filled  out  by  the  grantee  with  a 
description  of  lands  not  sold,  the  deed  was  void, 
and  the  mortgagee  of  the  grantee,  who  took  with- 
out notice,  acquired  no  interest  thereunder,  and 
the  company  was  not  estopped  from  proving  the 
facts  by  the  apparent  regularity  and  validity  of  the 
deed. 

2.  Where,  in  an  action  to  quiet  title,  the  answer 
averred  ttiat  defendants  had  an  interest  in  the 
land,  they  were  not  entitled  to  a  nonsuit  because 
plaintitF's  evidence  failed  to  show  a  oloud  upon  the 
title,  as  the  answer  constituted  an  admission  of 
that  fact. 

8.  Where  the  statute  of  limitations  was  not 
pleaded,  evidence  as  to  possession  of  land  during 
10  years  preceding  the  action  was  properly  exclud- 
ed, especially  when  it  only  tended  to  show  that  no 
one  was  in  possession. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Yolocoun- 
ty;  C.  H.  Garoutte,  Judge. 

Deteadant  D.  B.  Allison  appeals. 
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M&tt  F.  Johnson,  for  appellant.  B. 
Craig  and  C'ralff  &  Hurtling,  for  appellant. 

Belcher,  C.  C.  The  plaintiff  brought 
this  action  to  quiet  ita  title  to  two  blocks 
of  land  (4  and  11)  in  the  town  of  Winters, 
Yolo  county.  The  defendants  answered 
separately.  Defendant  Mansfield  alleged 
that  in  1878  the  plaintiff  sold  and  conveyed 
the  two  blocks  to  him.  and  that  under 
his  conveyance  he  took  possession,  and 
had  ever  since  held  possession  of  tbesame. 
Defendant  J.  Allison  filed  a  disclaimer. 
Defendant  D.  E.  Allison  alleged  that  on 
the  25th  day  of  July,  1878,  defendant  Mans- 
field was  the  owner  in  fee  of  the  premises 
in  dispute,  and  that  on  that  day  heexecut- 
ed  a  mortgage  upon  the  premises  to  de- 
fendant J.  Allison  to  secure  the  payment 
of  his  promissory  note  for  the  sum  of  i$5,- 
000;  that  the  mortgage  was  duly  rpcord- 
ed,and  afterwards  tlie  note  and  mortgage 
were  assigned  and  transferred  to  him,  (U. 
K.  Allison,)  who  thereupon  became,  and 
had  ever  since  continued  to  be,  the  owner 
and  holder  thereof;  and  that  shortly  after 
executing  the  note  and  mortgage  defend- 
ant Mansfield  departed  from  this  state, 
and  had  since  continuously  remained  out- 
elde  of  its  boundaries.  Upon  the  trial  it 
was  proved  that  the  plaintiff  was  a  cor- 
poration duly  organized  under  the  laws 
of  this  state,  and  that  in  B'ebruary,  1877, 
it  became  the  owner  of  the  premises  in 
question.  A.  M.  Stephenson  was  then 
called  as  a  witness  tor  plaintiff,  and  testi- 
fied that  he  was  the  president  of  the  plain- 
tiff corporation,  and  had  been  for  more 
thanl2years;  that  hoknovvthetwo blocks 
of  land  described  in  the  complaint;  that 
"  the  corporation  never  sold  the  land  to 
any  person.  Plaintiff  never  intended  to 
sell  this  land,  as  we  wanted  it  for  railroad 
pui-poses.  It  never  parted  with  its  title 
to  the  land.  I  have  heard  that  defendant 
Mansfield  claimed  these  two  blocks,  but 
no  person  has  been  in  actual  possession, 
or  asserted  a  distinct  claim  to  it.  During 
all  the  time  mentioned  it  has  lain  as  au 
open  common,  unused,  though  the  plain- 
tiff may  at  timcH  have  unloaded  some 
scraps  of  iron  or  old  lumber  upon  it.  I 
have  beard  that  Mansfield  claimed  the 
land,  and  there  was  a  cloud  on  the  title 
In  that  way.  He  mortgaged  it  to  Alli- 
son." Tlie  plaintiff  then  rested  its  case, 
and  the  defendants  moved  for  »  nonsuit, 
on  the  ground  "that  the  evidence  failed  to 
show  that  defendant  possessed  any  title 
or  Interest  in  the  premises  that  would  con- 
stitute a  cloud  upon  i)laintiff8'  title,  and 
the  evidence  disclosed  no  facts  which 
would  require  defendants  to  go  on  with 
their  defense."  The  motion  was  denied 
and  an  exception  reserved.  Stephenson 
was  then  called  as  witness  for  defend- 
ants, and  testified  that  he  was  president 
of  the  plaintiff  in  1878.  He  was  then  shown  a 
deed,  and  asked  if  the  name"  A.M.  Stephen- 
son, "signed  thereto,  was  his  signature, 
and  said  it  was.  The  deed  was  then  of- 
fered in  evidence.  It  was  dated  July  17, 
1878,  and  purported  to  be  a  deed  from  the 
plaintiff  to  T.  Mansfield  and  to  convey 
the  two  blocks  of  land  in  question.  The 
last  clause  of  the  deed  was  as  follows : 

"  In  witness  whereof  the  said  party  of 


the  first  part  hare  hereunto  set  their  hand 
and  affixed  the  corporate  seal  the  day  and 
year  fii-st  above  written. 

"Vaca  Vali-ky  and  Cleab  Lake 
Railroad  Co.mpany. 

[Seal.]        "By  A.  M.  Stephknson. 

[Seal.]        "By  F.  Allison,  Secretary." 

[Corporate  Seal.] 

Attached  to  the  deed  was  a  certiflcato 
of  a  notary  public  that  Steplieoson,  presi- 
dent, and  Allison,  secretary,  etc.,  person- 
ally appeared  before  him  and  acknowl- 
edged that  they  executed  the  same.  The 
defendants  next  offered  in  evidence  the 
mortgage  and  note  set  up  in  the  answer 
of  defendant  D.  E.  Allison,  with  the  as- 
signments thereof  to  him.  They  then 
called  a  wituess  and  asked  him:  ''Who 
has  been  in  possession  of  these  blocks  for 
the  lost  ten  years  prior  to  1886?"  The 
question  was  objected  to  as  irrelevant  and 
immaterial,  and  the  objection  sustained. 
They  then  oHeied  to  prove  by  two  wit- 
nesses, who  hud  known  the  land  in  dis- 
pute for  the  last  12  or  14  years,  "  that  no 
one  has  occupied  that  land  during  the  ten 
years  just  |>rlor  to  the  commencement  of 
this  suit. "  This  was  also  excluded  by  the 
court,  and  exceptions  were  reserved  to 
both  niliugs.  The  defendants  here  rested 
their  case,  and  A.  M.  Stephenson  was  re^ 
called  by  the  plaintiff.  He  testified :  "The 
way  my  signature  happened  to  be  to  that 
deed  [the  deed  above  referred  to  and  set 
out  herein]  is  this:  Mansfield  came  over 
to  Vacavllle  to  get  my  signature  to  some 
deeds  to  land  that  had  been  sold.  He  was 
a  notary,  and  1  acknowledged  them  before 
him.  He  then  said  if  ]  would  sign  my 
name  to  a  blank  deed  he  could  sell  some 
other  lots  at  a  bigger  price  than  the  otli-> 
ers  sold,  and  that  he  would  fix  it  np  after- 
wards when  I  came  to  Winters.  I  did  so 
with  the  understanding  that  he  was  to 
sell  some  different  lots.  The  blocks  4  and 
11  the  railroad  never  expected  to  be  sold 
to  anybody.  The  railroad  needed  them, 
and  would  not  sell  them  for  any  money. 
This  deed  [the  deed  in  evidence]  is  entirely 
in  the  handwriting  of  T.  Mansfield,  where 
it  is  written,  except  the  signature.  The 
acknowledgment,  with  the  exception  of 
the  notary's  certificate,  is  in  his  handwri1> 
ing.  At  the  time  I  signed  this  deed  it  was 
a  blank  deed,  and  I  never  went  before  any 
notary  public  and  acknowledged  this  deed. 
The  directors  of  plaintiff  never,  by  any 
resolution,  authorized  the  president  and 
secretary  to  sell  this  land.  Defendant 
Mansfield  was  treasurer  of  the  corpora- 
tion on  the  da.y  said  deed  was  executed. 
He  was  also  a  dln-ctor  of  the  company." 
The  defendants  objected  to  all  this  testi- 
mony in  rebuttal,  on  the  ground  that  it 
was  irrelevant  and  immaterial,  but  the 
court  overruled  the  objections,  and  they 
excepted.  The  foregoing  is  in  substance 
all  theevidence  introduced  in  the  case,  and 
upon  it  the  court  gave  judgment  toi  the 
plaintiff.  The  defendant  D.  E.  Allison  then 
moved  for  a  new  trial,  and  his  motion  was 
denied.  He  appeals  from  the  judgment 
and  order. 

1.  It  is  argued  for  appellant  that  the 
court  erred  in  denying  the  motion  for  non- 
suit. It  is  saJd:  "The  respondent  failed 
absolutely  to  show  that  there  was  amy 
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cloud  npon  Its  title.  On  the  contrary,  It' 
showed,  so  far  as  Its  side  of  the  case  was 
concerned,  that  It  had  a  clear  and  unob- 
strncted  title  to  the  premises,  and  does 
not  show  that  either  of  these  defendants, 
and  especially  appellant,  had  any  claim, 
title,  or  interest  in  the  same."  The  ob- 
vious answer  to  this  argument  is  that  the 
complaint  alleged,  and  the  answers  ad- 
mitted, that  the  defendants  claimed  and 
assorted  an  Interest  in  the  property.  It 
was  not  necessary,  therefore, for  the  plain- 
tiff. In  opening  Its  case,  to  offer  any  proof 
upon  this  subject.  Besides,  if  snch  proof 
had  been  necessary,  and  the  defendants 
were  entitled  to  a  judgment  of  nonsuit  for 
the  want  of  it,  the  error  was  cured  when 
they  afterwards  Introduced  in  evidence  the 
deed,  mortgag:e,  and  note,  on  which  they 
relied  to  defeat  the  action.  Smith  v. 
Compton,  6  Cal.  24,  Perkins  ▼.  Thorn- 
burgh,  10  Cal.  190. 

2.  It  is  claimed  that  the  court  erred  in 
refusing  to  allow  the  defendants  to  prove 
who  had  been  in  possession  of  tlie  prem- 
ises In  controversy  during  the  10  years 
prior  to  the  commencement  of  the  action. 
But  the  statute  of  limitations  was  not 
pleaded,  and,  as  shown  by  their  offer,  the 
defendants  sought  only  to  prove  that  no 
one  bad  actually  occupied  the  land.  The 
evidence.  If  admitted,  could  not  in  any 
way  have  aided  the  defendants  or  strength- 
ened their  case,  and  there  was  no  error  in 
its  exclusion. 

8.  Finally,  it  is  urged  that  the  evidence 
was  insufilclent  to  justify  the  decision  of 
tlie  court,  because  the  deed  was  regular  on 
Its  face,  had  the  corporate  seal  attached 
to  It,  and  was  therefore  presumptively 
valid,  and,  so  far  as  appellant  is  con- 
cerned, must  be  treated  as  valid  and  bind- 
ing. The  argument  is  that  when  the  cor- 
porate seal  is  found  a  ttached  to  the  deed  of 
acorporation  itis  pr/ma/acfe  evidence  that 
it  was  placed  there  by  proper  authority, 
and  that  the  deed  was  duly  delivered; 
that,  everything  appearing  to  be  regular 
when  appellant  acquired  his  mortgage  in- 
terest, the  plaintiff  had  no  right  to  attack 
the  conveyance  made  by  its  officers  under 
its  corporate  seal,  and  the  evidence  intro- 
duced in  rebuttal  was  therefore  inadmis- 
sible. The  proposition  above  stated  as  to 
the  corporate  seal,  and  the  presumption 
arising  from  its  being  affixed  to  the  deed. 
Is  undoubtedly  correct,  and  well  suijported 
by  authority.  See  McCracken  v.  San 
Francisco,  16  Cal.  639;  Association  v.  Bus- 
tamente,  52  Cal.  192.  But  prima,  fncle  evi- 
dence is  that  which  suffices  for  the  proof 
of  a  particular  fact,  until  contradicted  and 
overcome  by  other  evidence.  It  may, 
however,  be  contradicted,  and  other  evi- 
dence is  always  admissible  for  that  pur- 
pose. It  was  competent,  therefore,  for 
the  plaintiff  to  prove  all  the  facts  and 
circumstances  connected  with  the  deed  in 
qiiestfon.  and  to  show  whether  it  was  a 
valid  deed  or  not.  Now,  the  uncontra- 
dicted testimony  shows  that  the  directors 
of  the  corporation  plaintiff  never  sold  or 
authorized  a  sale  of,  the  two  blocks  in 
controversy,  nor  did  its  president  ever 
agree  to  sell  them,  and  that  the  deed, 
when  signed,  was  a  blauk,  and  was  never 
acknowledged.  Under  these  circumstances, 


the  deed  was  as  absolutely  void  and  as  In- 
effectual to  convey  any  title  as  it  would 
have  been  if  an  entire  forgery.  There  wtis 
no  gi'ound,  therefore,  for  the  application 
of  the  doctrine  of  estoppel.  In  our  opin- 
ion the  judgment  and  order  appealed  from 
were  proper,  and  we  advise  that  they  bo 
a'ffirmed. 

We  concur:  Foote,  C. ;  Hay.ve,  C. 

Pbk  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  appealed  from  are  affirmed. 


84  Cal.  T 
Dennery  v.  Superior  Coukt  of  Sacra- 
mento County  et  al.    (No.  13,635.) 
{Supreme  Court  of  Cailifvrnia.    Hay  3,  1890.) 
IssoLVENCT— Appbai^— Stat, 
Under  Insolvent  Aot  Cal.  1880,  J  67,  which 
provideH  that  an  appeal  from  an  order  in  invol- 
untary Insolvency  shall  be  governed  by  the  gen- 
eral laws  relating  to  appeals,  and  Code  Civil  Proc 
Cal.  $  946,  which  provides  that  the  filing  of  notice 
of  appeal  and  an  undertaking  stays  all  further 
proceedings  in  matters  embraced  in  the  order  ap- 
pealed from,  after  a  compliance  with  snch  provis- 
ions, the  court  can  talie  no  further  proceedings, 
except  such  as  may  be  necessary  to  take  and  pre- 
serve the  property  of  the  debtor  through  a  re- 
ceiver. 

In  bank.  Application  for  a  writ  of  pro- 
hibition; John  W.  Armhthono,  Judge. 

Grove  L.  di  Albert  M.  Johnson,  for  peti- 
tioner. Napbtalj\  Friedenrlch  A  Acker- 
man  and  Add  C.  Hinkson,  for  respondent. 

McFart.and,  J.  This  is  an  application 
for  a  writ  of  prohibition  to  restrain  re- 
spondent from  continuing  certain  proceed- 
ings In  a  case  of  involuntary  insolvency, 
after  an  appeal  to  this  court  by  petitioner 
from  a  decree  declaring  him  an  insolvent. 
From  the  petition  and  answer  It  appears 
that  certain  creditors  of  petitioner  filed  a 
petition  in  tne  court  of  respondent,  pray- 
ing to  have  petitioner  herein  (Dennery) 
adjudicated  an  Insolvent  debtor.  After  a 
contest  on  the  Issue  of  Insolvency,  the 
court,  on  November  22,  1S89,  rendered  a 
judgment  and  decree  adjudging  that  peti- 
tioner was  an  insolvent  debtor,  directing 
that  he  file  his  Inventory  and  schedules 
within  five  days,  and  fixing  a  day,  viz., 
January  3, 1890,  for  the  meeting  of  credit- 
ors to  choose  an  assignee.  On  December  2, 
1889,  petitioner  filed  and  served  a  notice  of 
appeal  from  said  judgment,  and  on  the 
next  day  filed  a  sufficient  undertaking  on 
appeal  In  the  sum  of  f300.  The  petition 
avers  that  notice  of  the  day  for  the  meet- 
ing of  creditors  to  choose  an  assignee  is 
being  published,  and  that  an  assignee  will 
be  chosen  unless  the  writ  prayed  for  herein 
issue;  that  petitioner  has  been  cited  for 
contempt  for  not  filing  his  inventory,  and 
will  be  held  for  such  contempt;  and  that 
respondent  is  pursuing  said  insolvency 
proceeding  in  other  respects  as  thongh  no 
appeal  Iiad  been  taken.  Respondent  prac- 
tically admits  these  averments,  and  asks 
to  be  advised  in  thepremlBe«.  It  further 
appears  that  prior  to  the  judgment  of  In- 
solvency the  respondent  had  appointed 
George  C.  McMullln  receiver  of  the  proper. 
ty  and  estate  of  the  petitioner,  with  direc- 
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tiotiH  to  take  and  keep  possession  of  said 
property,  and  to  "  do  such  other  acts  in 
relation  thereto  as  the  court  from  time  to 
time  should  authorize  and  direct;"  that 
said  order  "  Is  still  in  full  force  and  effect ; " 
and  that  said  McMullln  has  "qualified  and 
entered  upon  the  discharge  of  his  duties  as 
such  receiver, "  Section  67  of  the  state  In- 
solvent act  of  1880  provides  that  "an  ap- 
peal maybe  taken  to  the  supreme  court  in 
the  following  cases:  (1)  From  an  order 
granting  or  refusing  an  adjudication  of  in- 
solvency." And  the  section  further  pro- 
vides that  "the  notice,  undertaking,  and 
procedure  on  appeal  shall  conform  to  the 
general  laws  of  this  state  regulating  ap- 
peals In  civil  cases. " 

The  general  laws  regulating  appeals  are 
found  In  the  Code  of  Civil  Procedure,  from 
section  936  to  section  980.  The  general 
provision  Is  that  an  appeal  Is  perfected  by 
serving  and  filing  a  notice  of  appeal,  and 
filing  an  undertaking  in  the  sum  of  $U00. 
By  several  sections  immediately  preceding 
section  946,  it  is  provided  that  in  several 
enumerated  cases  the  appeal  shall  notstay 
the  judgment  or  proceedings  unless  an  ad- 
ditional bond  be  given  in  an  amount  either 
fixed  by  the  Code  or  to  be  determined  by 
the  court.  And  by  section  946  it  is  provid- 
ed that  "  whenever  an  appeal  is  perfected, 
as  provided  In  the  preceding  sections  of 
this  chapter,  it  stays  all  further  proceed- 
ings in  the  court  below  upon  the  judgment 
or  order  appealed  from,  or  upon  the  mat- 
ters embraced  therein;  *  *  •  but  the 
court  below  may  proceed  upon  any  other 
matter  embraced  in  the  action,  and  not 
affected  by  the  order  appealed  from." 
We  think  it  clear  that  the  appeal  in  the 
case  at  bar  does  not  come  within  any  of 
the  enmuerated  cases  in  which  an  addi- 
tional undertaking  Is  required  to  stay  the 
execution  of  the  judgment:  and,  the  ap- 
peal having  been  "perfected"  in  accord- 
ance with  the  requirements  of  the  Code,  it 
stays  all  further  proceedings  upon  .the 
judgment  appealed  from,  and  "upon  the 
matters  embraced  therein."  To  after- 
wards compel  the  petitioner  to  prepare 
and  file  his  inventory  and  schedules,  and 
to  proceed  to  the  selection  of  an  assignee, 
would  be  to  proceed  to  execute  the  judg- 
ment appealed  from.  If  that  could  be 
done  during  the  pendency  of  the  appeal, 
we  see  no  reason  why  the  estate  could  not 
be  conveyed  to  the  assignee,  and  why  the 
latter  could  not  "as  speedily  as  possible 
convert  the  estate,  real  and  personal,  into 
money,"  and  proceed  to  distribute  It,  un- 
der the  order  of  the  court,  pro  rata  among 
the  creditors. 

It  Is  argued  by  respondent  that  it  is  the 
right  and  the  duty  of  the  court  to  protect 
and  preserve  the  property  of  the  alleged 
insolvent  during  the  Utigation,  and  that 
this  cannot  be  done  without  proceeding  to 
the  selection  of  an  assignee.  The  penden- 
cy of  the  appeal  would  not  prevent  the 
court  from  preserving  the  property,  but 
that  can  readily  be  accomplished  through 
the  receiver,  whose  functions  are  not  sus- 
pended by  the  appeal. 

It  is  contended  by  respondent  that  the 
receiver  could  not  maintain  an  action  for 

groperty  or  assets  which  bad  not  come 
kto  hi8poBseBsion,or  which  had  been  fraud- 


ulently transferred  by  tbe  alleged  tusolv- 
ent.  In  this  contention  respondent  is,  we 
think,  mistaken.  The  functions  of  a  re- 
ceiver depend  very  much  upon  the  powers 
conferred  by  statute.  Section  63  of  the  in- 
solvent act  provides  for  the  appointment 
of  a  receiver  where  there  is  danger  of  the 
property  being  lost,  removed,  etc.,  and  "in 
all  other  cases  where  receivers  are  ap- 
pointed by  the  usages  of  courts  of  equity. 
And  thereupon  the  appointment,  oath,  un- 
dertaking, and  powers  of  such  receiver 
shall,  in  all  respects,  be  regulated  by  the 
general  laws  of  the  state  applicable  to  re- 
ceivers."  And  the  general  laws  of  the 
state  provide  that  "the  receiver  has,  under 
the  control  of  the  court,  power  to  bring 
and  defend  actions  in  his  own  name,  as  re- 
ceiver; to  take  and  keep  possession  of  the 
property ;  to  receive  rents,  collect  debts ; 
to  compound  for  and  compromise  the 
same;  to  make  transfers;  and,  generally, 
to  do  such  acts  rsepecting  the  property  as 
the  court  may  authorize."  Code  Civil 
Proc.  §  668.  This  provision  clears  the  way 
of  all  former  niceties  as  to  the  questions 
whether  a  receiver  could  sue  In  his  own 
name,  and  whether  he  could  recover  prop- 
erty which  had  not  once  been  in  his  actual 
possession.  The  power  of  a  receiver  to 
maintain  necessary  actions  in  insolvent 
cases  was  expressly  recognised  in  Re  Real 
Estate  Associates,  68  Cal.  356.  See,  also. 
Ex  parte  Hollis,  69  Cal.  416;  Adams  v. 
Woods,  15  CaJ.  207.  Moreover,  it  has  been 
held  that  a  receiver  in  insolvency  may  ap- 
ply for  the  examination  of  an  insolvent 
concerning  bis  affairs.  Goodday  v.  Supe- 
rior Court,  65  Cal.  580,  4  Pac.  Eep.  626. 
By  means  of  the  receiver,  therefore,  the 
court  can  fully  preserve  the  property  of 
the  insolvent,  and  protect  the  rights  of 
creditors.  We  are  of  opinion,  therefore, 
that  the  writ  of  prohibition  should  issue 
substantially  as  prayed  for  In  the  petition, 
but  not  to  interfere  with  the  power  of  the 
court,  through  the  receiver,  to  take,  by  suit 
or  otherwise,  and  to  safely  keep,  the  prop- 
erty and  assets  of  the  insolvent. 

Petitioner  has  also  instituted  another 
proceeding  (No.  13,648,  post,  149)  In  this 
court  torthepurpose  of  obtaining  a  super- 
sedeas upon  the  supposition  that  perhaps 
prohibition  would  not  be  considered  the 
proper  remedy ;  but  as  respondent  makes 
little  objection  to  the  form  of  the  remedy, 
provided  that  it  be  held  that  the  right 
exists,  we  shall  assume  that  prohibition  is 
the  proper  proceeding.  The  statements  In 
respondent's  answer  conceiving  certain 
litigation  between  petitioner's  wife  and 
the  receiver  are  not  necessary  to  be  con- 
sidered here,  as  that  litigation  is  not  af- 
fected by  this  proceeding.  It  is  ordered 
and  adjudged  that  a  writ  of  prohibition 
issue  to  the  respondent,— the  said  superior 
court  and  the  said  judge  thereof, — prohib- 
iting and  restraining  said  court  and  Judge, 
during  the  pendency  of  the  appeal  herein, 
from  continuing  to  publish  said  order  for 
the  meeting  of  creditors ;  and  from  order- 
ing said  petitioner  to  file  his  inventory  or 
schedules;  and  from  proceeding  against 
him  for  contempt  tor  not  doing  so ;  and 
from  proceeding  to  the  choice  of  an  as- 
signee by  said  creditors ;  and  from  doing 
any  further  thing  In  the  said  proceeding  in 
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Insolvency  against  saJd  petitioner,  except 
only  soch  ttalnars  as  may  be  necessary  to 
be  done  through  the  receiver  for  taking 
and  preserving  the  property  ot  said  peti- 
tioner. 

We  concur:  Bbatty,  C.  J.;  Patbkson, 
J.;  Sharpstbin.J.;  Foz,J.;  Thornton.J. 


Xn  re  Dbnmebt.    (No.  18,648.) 
(Supreme  Court  of  CaHfonOa.    May  8, 1890.) 

In  banlc.  Application  foraaupersedeoe;  John 
W.  Abmstbono,  Judge. 

OrvoeL.  A  Albert  M.  Johnson,  for  petitioner. 
Naphtaly,  FrUdenrUii  A  Aekerman  and  Add  C. 
JShOfton,  for  reapondent. 

Per  Cukiam.  This  is  an  application  for  a  8uper- 
aedeat;  bat  as  the  object  here  sought  was  accom- 

gllsbed  by  the  writ  of  prohibition  in  Dennery  v. 
nperlor  Court,  ante,  147,  (No.  18,«86,)  this  pro- 
ceeding is  dismissed,  without  costs. 


M  CsL  Ml 

Cala.nchini  v.  Branbtetteb.    (No.  12,627.) 

(Supreme  Court  of  CaUfomia.    June  3,  1890.) 

gPBCirio  Perporii&kcb— McTOALiTr  or  Contbaot 
— LmrTATiON — Laokes. 

1.  The  boundary  between  two  tracts  of  land 
was  uncertain,  and  the  owners  agreed  that  a  cer- 
tain east  and  west  line  was  the  true  one,  believicg 
it  to  be  such,  but  with  a  proviso  that  If  by  subse- 
quent survey  it  was  found  to  be  too  far  north,  then 
either  the  southern  owner  was  to  buy  the  part  be- 
tween the  temporary  and  the  true  line  at  its  value 
in  its  then  nncleared  state,  or  the  northern  owner 
was  to  pay  for  the  clearing  of  the  strip,  at  the 
election  of  the  latter;  and  if  the  line  was  too  far 
south  these  conditions  were  to  be  reversed,  field, 
the  contract  was  not  incapable  of  enforcement  for 
want  of  mutuality. 

a.  Where  both  parties  and  their  respeettve 
grantees,  after  talcing  possession  to  the  line  fixed, 
allowed  the  matterto  stand  thus  for  several  years, 
the  fact  of  mutual  acquiescence  pi-evented  the  stat- 
ute of  limitations  from  running  against  the  con- 
tract 

&  The  delay  was  not  such  laches  on  the  part 
of  plaintiff  as  to  estop  him  from  asking  specific 
performance. 

4.  That  a  vendee  of  lands  under  a  parol  con- 
tract actually  toolc  possession,  and  made  valuable 
Improvements  thereon,  was  sufficient  to  take  the 
contract  out  of  the  statute  of  frauds,  and  enable 
him  to  maintain  an  action  for  specific  performance. 

Comnilsslonera' decision.  Department  1. 
Appeal  from  superior  conrt,  Humboldt 
county;  .1.  J.  Dx  Haten,  Judge 

P.  F.  Bart  and  J.  D.  H.  ChamberHa,  for 
appellant.    S.  M.  Back,  for  respondent. 

Belcbeb,  O.  C.  This  Is  an  action  to  en- 
force the  specific  performance  of  an  orai 
agreement  for  the  sale  of  land.  The  land 
in  controversy  Is  a  strip  containing  about 
8  acres,  which  lies  along  the  south  side 
and  to  a  part  of  a  certain  40-acre  gov- 
ernment subdivision  of  land  in  Humboldt 
county.  The  facts  of  the  case,  as  found  by 
the  court,  and  undisputed,  are  as  follows: 
One  Baldwin  owned  the  40-acre  tract 
above  mentioned,  and  one  Chamberlln 
owned  the  40-acre  tract  adjoining  it  on 
the  south.  The  line  dividing  their  lands 
was  undetermined  and  uncertain,  and  they 
disagreed  as  to  where  the  true  line  should 
be  located  Thereupon,  in  the  month  of 
July,  1882,  they  entered  into  an  oral  agree- 
ment that  a  llne,commenclng  at  an  agreed 


point  on  the  east,  should  be  extended  west 
through  their  lands,  and  that  each  owner 
should  hold,  possess,  and  improve  up  to 
that  line,  and  it  Itshould  be  determined  by 
a  subsequent  survey  that  the  said  line  was 
not  the  true  line,  dividing  tb«dr  respective 
tracts,  but  was  too  far  north,  then  Cham- 
berlln was  to  pay  Baldwin  the  then  value. 
It  Its  uncleared  state,  of  all  the  land  lying 
between  the  temporary  and  the  true  line, 
or  Baldwin  was  to  pay  Chamberlln  the 
cost  of  clearing  the  same,  as  the  latter 
might  elect;  and,  if  the  said  line  should  be 
too  far  south,  then  Baldwin  was  to  have 
the  same  option  In  regard  to  purchasing 
or  receiving  pay.  Immediately  after  mak- 
ing thto  agreement  Chamheriln  took  pos- 
session of  the  land  in  controversy,  claim- 
ing a  right  to  its  possession  under  the 
agreement,  and  also  camming  that  it  was 
a  part  of  his  40-acre  tract,  and  that  the 
temporary  line  agreed  npon  was  the  true 
line.  Under  such  claim  of  ownership,  and 
also  relying  upon  the  Haid  oral  ag^reement, 
he  cut  the  brush  from  :he  land,  and  con- 
structed a  small  ditch  thereon,  at  a  cost  of 
about  f  25  per  acre.  Snbsequraitly,  Bald- 
win conveyed  his  tract  to  Rachael  Bran- 
Btetter,  who  thereafter  conveyed  It  to  the 
defendant,  and  both  took  with  notice  of 
the  before-mentioned  agreement;  and  in 
July,  1884,  Chamberlln  conveyed  hto  tract 
to  the  plaintiff,  and  placed  him  in  posses- 
sion ot  all  the  land  In  controversy  here. 

At  no  time  did  Baldwin  or  defendant  or 
his  grantor  tender  to  Chamberlln  or  plain- 
tiff a  deed  ot  the  land  in  controversy,  or 
call  upon  Chamberlln  or  plaintiff  to  exer- 
cise the  option  ot  paying  for  the  land,  or  re- 
ceiving pay  for  clearing  the  same ;  nor  did 
Clhamberlln  atany  tlme,or  plaintiff,  prior  to 
December  27, 1886,  ever  elect  to  pay  for  the 
land  and  receive  a  deed  therefor ;  nor  did  the 
parties  mutually  determine,  or  attempt  to 
determine,  by  agreement,  the  true  bound- 
ary line  dividing  their  tracts.  Thedefend- 
ant  never  admitted  that  the  agreement  be- 
tween Baldwin  and  Chamberlln  was  as 
above  stated,  and  always  claimed  that 
Baldwin  only  agreed  to  pay  for  clearing 
the  land ;  while  Chamberlln  and  the  plain- 
tiff at  all  times  prior  to  September  26. 
1886,  always  Instated  that  the  temporary 
line  established  In  July,  1882,  was  the  true 
line,  and  that  tlie  land  In  dispute  was  a 
part  ot  their  40-acre  tract.  In  September. 
1886,  the  defendant,  after  first  offering  to 
pay  both  Chamberlln  and  the  plaintiff  the 
cost  of  clearing  and  improving  the  land 
in  controversy,  but  without  requesting 
either  of  them  to  make,  or  ]oin  In  making, 
a  survey  to  determine  the  true  line,  com- 
menced an  action  of  ejectment  against  the 
plaintiff  for  the  recovery  thereof.  In  that 
action  the  defendant  (plaintiff  here)  ap- 
peared by  Chamberlln  as  bis  attorney,  and 
for  a  defense  denied  that  the  land  sned  for 
was  any  part  of  the  plaintiff's  tract,  and 
for  a  further  defense  set  up  and  claimed  a 
right  to  the  possession  of  the  land  under 
and  by  virtue  of  the  oral  agreement  now 
sought  to  be  enforced.  It  was  found  by 
the  court  that  the  defendant  In  the  action 
liad  not  succeeded  to  the  rights  of  Cham- 
berlln nnder  the  agreement,  and  therefore 
had  no  equitable  claim  to  be  enforced 
thereunder.    Judgment  was  entered  In  the 
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action  In  favor  of  the  plaintiff  therein,  on 
the  25th  of  September,  1886,  and  the  true 
boundary  line,  dividing  the  said  two 
tracts  of  land,  was  thereby  first  adjudicat- 
ed and  determined.  Thereafter,  on  the 
20th  of  December,  1886,  Chamberlln  as- 
signed all  his  rights  under  the  oral  agree- 
ment to  the  pluintiff  herein,  and  on  the 
Z7th  of  the  same  month  the  latter  gave 
defendant  notice  that  he  had  succeeded  to 
the  rights  of  Chamberlln  under  the  agree- 
ment, and  that  he  elected  to  pay  the  value 
of  the  land  in  controversy  in  pursuance 
thereof,  and  he  then  offered  to  pay  the 
same,  and  tendered  to  defendant  a  bar- 
gain and  sale  deed  of  the  land,  and  re- 
quested him  to  execute  the  same,  but  de- 
fendant refused  to  receive  such  payment 
or  to  execute  the  deed.  From  the  date 
of  the  agreement  down  to  the  time  when 
the  judgment  In  the  action  of  ejectment 
was  entered,  Chamberlln  and  plaintiff, 
as  his  successor,  remained  in  possession 
of  the  land  In  controversy,  and  neither 
of  them  ever  attempted  to  ascertain 
whether  the  line  temporarily  agreed 
npon  as  the  boundary  line  between  their 
respective  tracts  was  the  true  line  or  not. 
Upon  these  facts  the  court  found  as  con- 
tluslons  of  law  :  First,  that  the  plaintiff 
^hb  not  entitled  to  a  judgment  requiring 
the  defendant  to  specifically  perform  the 
oral  agreement;  second,  that  plaintiffs' 
cause  of  action  was  barred  by  the  pro- 
visions of  section  343  of  the  Code  of  Civil 
Procedure;  and,  t/i ire/,  that  plaintiff  and 
bis  grantor  were  guilty  of  laches  in  not 
earlier  electing  to  pnrchase  the  land  in  dis- 
pute. Judgment  was  then  given  for  de- 
fendant, from  which,  and  from  an  order 
denying  u  new  trial,  plaintiff  appealed. 

1.  It  is  settled  law  that  a  verbal  con- 
tract for  the  sale  of  land  is  taken  out  of 
the  operation  of  the  statute  of  frauds,  and 
may  be  specifically  enforced,  vclien  there 
has  been  a  part  performance  of  the  con- 
tract; and  the  taking  of  actual  possession 
of  the  land  by  the  vendee,  with  the  con- 
sent of  tiie  vendor,  is  held  to  be  a  sufficient 
act  of  part  performance.  So  the  making 
of  valuable  improvements  upon  the  land, 
on  the  faith  of  the  contract,  is  held  to  be 
a  part  performance.  The  ground  upon 
which  this  doctrine  Is  based  is  that  the 
vendee  might  be  treated  as  a  trespasser, 
and  thus  placed  in  a  situation  which  would 
bea  fraud  upon  him,  i(  he  could  notlnvoke 
the  protection  of  the  contract.  Arguelio 
v.  Edinger.lO  Cal.  150;  Pom.  Spec.  Pert.  S§ 
115, 126. 

2.  It  is  contended  for  respondent  that 
the  contract  involved  in  this  case  was  not 
mutual,  and  that  it  cannot,  therefore,  be 
enforced.  The  general  rule  undoubtedly  is 
that  contracts  must  be  mutual,  or  courts 
of  equity  will  not  enforce  them.  But  there 
are  many  exceptions  to  this  rule,  one  of 
which  only  need  be  noticed.  It  is  stated 
by  the  text-writers,  and  fully  sustained  by 
the  authorities,  that  "a  contract  for  the 
sale  of  real  estate  at  the  option  of  the 
vendee  only,  upon  election  and  notice, 
may  not  only  be  specifically  enforced,  but 
the  refusul  of  the  vendor  to  accept  the  pur- 
chase money  will  not  destroy  the  mutual- 
ity, though  the  vendee  could  thereupon 
withdraw  his  election. "  Wat.  Spec.  Peri.  § 


200;  Pom.  Spec.  Pert.  §  169;  Hall  v. Center, 
40  Cal.  68;  Ballard  v.  Carr,  48  Cal.  74.  Id 
view  of  the  authorities  upon  the  subject, 
the  agreement  under  consideration  here 
was  not,  in  our  opinion,  incapable  of  en- 
forcement for  want  of  mutuality. 

3.  It  Is  further  contended  that  the  courc 
below  rightly  found  that  the  action  was 
barred  by  the  statute  of  limitations.  But 
when  did  the  statute  begin  to  run?  The 
agreement  was  made  in  July,  1882,  and 
tills  action  was  commenced  a  little  more 
than  four  years  thereafter.  The  parties 
■were  evidently  induced  to  make  the  agree- 
ment, because  the  dividing  line  between 
their  lands  was  unknown,  and  they  wished 
to  avoid  disputes  and  complications  in 
consequence  thereof.  By  the  agreement  it 
was  i)rovIded  that  each  party  should  ex- 
ercise his  option  to  pay  for  the  land  or 
take  pay  for  the  improvements  placed  on 
it.  when  it  should  be  determined  by  a  sub- 
sequent survey  that  the  temporary  line 
agreed  upon  was  not  the  true  line.  No 
time  was  fixed  for  makiog  the  survey,  and 
the  burden  of  making  It  was  not  cast  up- 
on either  of  the  contracting  parties,  and, 
BO  far  as  appears,  no  survey  was  ever 
made.  Chamberlln  took  possession  of 
the  land  In  controversy  with  the  consent 
and  approval  of  Baldwin,  and  he  and  bis 
grantee  so  held  It  until  the  action  of  eject- 
ment was  commenced.  In  the  mean  time, 
so  far  as  appears,  neither  party  made  any 
efforts  or  took  any  steps  to  determine  the 
true  line,  or  did  any  act  to  prevent  such 
determination  or  called  npon  the  other 
to  make  the  election  provided  for  in  the 
agreement,  or  gave  any  notice  that  the 
agreement  was  terminated  or  would  be 
terminated  at  any  given  date.  Both  par- 
ties seem  to  have  acquiesced  in  the  delay. 
When  the  judgment  in  the  ejectment  suit 
was  rendered, it  was  first  ascertained  that 
the  temporary  line  was  not  the  true  line, 
and  thereupon  the  assignee  of  Chamberlln, 
within  a  reasonable  time,  served  notice 
that  he  had  sucecded  to  Chamberiin's 
rights  under  the  agreement,  and  that  he 
had  elected  to  take  the  land,  and  he  then 
offered  to  pay  for  the  same.  Now,  until 
the  true  line  was  determined,  how  could 
It  be  known  which  one  of  the  contracting 
parties  owned  the  land  in  controveray,  or 
which  one  of  them  was  called  upon  to 
make  the  election  provided  for?  And,  un- 
der such  circumstances,  how  could  a  cause 
of  action  accrue,  so  as  to  put  the  statute 
of  limitations  in  motion,  until  the  true 
line  was  determined,  and  one  or  the  other 
of  the  parties  was  called  upon  to  exercise 
hlsoptlrm?  It  seems  to  us  that  the  stat- 
Dte  did  not  begin  to  run  before  the  action 
of  ejectment  was  commenced,  if  It  did  then, 
and.  If  we  are  right  in  this,  the  action  was 
clearly  not  barred. 

4.  Had  theplaintiff  and  his  grantor  been 
guilty  of  such  laches  as  should  deprive 
plaintiff  of  the  relief  which  he  would  other- 
wise be  entitled  to?  In  Weber  v.  Marshal], 
19  Cal.  469,  it  is  said  :  "  It  is  Incumbent  up- 
on the  party  asking  specific  performance 
to  show  that  he  had  used  due  diligence; 
or.  If  not,  that  his  negligence  arose  from 
some  just  cause,  or  had  been  acquiesced 
in.  It  Is  not  necessary  for  the  party  re- 
sisting the  performance  to  show  any  paiv 
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tlcalar  Injory  or  Inconvenlonce.  It  in  mtt- 
fldent  If  he  has  not  acquiesced  in  the  aeKli- 
Kence  ol  the  other  party,  (citing  aotboii- 
ttes.)  Nor  does  poaBeBsion  by  the  party 
Beelcing  performance  malie  the  rule  differ- 
ent. "  And  in  Fowler  v.  Sutherland,  68  Cal. 
417,  9  Pac.  Rep.  674,  the  same  rule  1b  de- 
clared. Here,  as  we  have  Been,  the  duty 
of  making  the  survey  and  determining  the 
true  line  rested  as  much  upon  Bald  win  and 
his  grantee  as  upon  Cham berlin  and  bis 
grantee,  and  the  delay  was  acquiesced  in 
by  both  Hides.  The  delay  on  the  part  of 
ChamberJIn  and  his  grantee  may  be  ac- 
counted for  by  the  tact  that  they  claimed 
and  believed,  until  the  judgment  in  eject- 
ment was  rendered,  that  the  temporary 
line  was  the  true  line,  and  that  the  land 
In  controversy  was  a  part  of  tiieir  tract. 
It  setsms  to  us,  therefore,  that  the  cane, 
under  the  circumstances  shown,  does  not 
come  within  the  rule  as  to  laches,  and 
that  to  deny  the  plaintiff  any  relief  because 
he  did  not  sooner  act  would  be  inequitable 
and  unjust.  We  therefore  advise  that  the 
JodKuientand  order  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

We  concur :    Vanclief,  C.  ;  Haykb,  C. 

Peb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  the  cauee  remand- 
ed for  a  new  trial. 

M  Cal.  85  — — 

McMillan  v. Hatwabd  et  ah  (No.  13,078.) 
(jSupreme  Court  of  Cali/omia.   May  7,  1890.) 

App«ii/—FoBECLoscRB— Bond— Stat. 

The  possessioa  of  real  property  of  the  de- 
ceased by  his  widow  and  children,  pending  the  ad- 
ministratiOD  of  the  estate,  is,  in  the  absence  of 
homestead  rights,  in  subordination  to  the  adminis- 
trator; and,  on  appeal  from  a  judgment  of  the 
forecloeare of  amortgagethereon,  wherein  all  were 
made  parties  upon  an  allegation  that  their  interests 
wore  junior  to  the  mortgage,  an  order  for  the  stay 
of  execution  will  be  refused,  unless  a  bond  is  filed 
under  Code  Civil  Froc.  Cal.  {  945,  which  provides 
that,  where  defendants  are  in  possession,  a  stay  of 
execution  pending  appeal  may  be  obtained  by  filing 
a  bond  coimitioned  against  waste,  for  the  payment 
of  the  valne  of  the  use,  and  any  deficiency  upon 
the  sale,  in  case  the  appeal  ia  affirmed  or  dis- 
missed. 

Commlsslonera' decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  Ban  Francisco;  Jons  Hunt,  Judge. 

Motion  by  appellants  for  stay  of  pro- 
ceedings pending  appeal. 

R.  Percy  Wii/ffit,  for  appellants.  W.  B. 
Tyler,  for  appellee. 

Hatne,  C.  This  is  a  motion,  made  in 
the  appellate  court,  for  an  order  staying 
proceedings  upon  the  Judgment  in  the 
conrt  below.  The  suit  was  to  foreclose  a 
mortgage  made  by  one  Frank  Scherf  in 
bis  life-time.  He  died  leaving  a  will  by 
which  all  of  his  property  was  devised  to 
hla  widow,  Annie  Scherf,  who  was  ap- 
pointed executrix,  and  qualified  as  such. 
Fending  administration,  she  married  one 
Bawhke.and  the  defendant  Hay  ward  was 
appointed  adminiatratorwith  the  will  an- 
nexed. This  administrator,  the  surviving 
wife,  the  three  minor  children  ol  the  de- 
ceased, and  the  aecund  husband  w««  made 


defendants  in  the  suit,  npon  the  allegation 
that  they  had  or  claimed  some  Interest 
which  was  subsequent  and  subject  to  (he 
lien  of  the  plaintiff's  mortgage.  The  com- 
plaint expressly  waived  all  claim  to  a  judg- 
ment for  a  deficiency, and  no  judgment  lor 
a  deficiency  was  rendered.  All  of  the  de- 
fendants (except  the  second  husband)  ap- 
peal, and  an  undertaking  in  the  sum  of 
fSUO  was  given. 

The  argument  for  the  stay  is  that,  if  any 
one  of  the  appellants  be  entitled  to  a  stay, 
the  whole  judgment  must  be  stayed,  be- 
cause it  does  not  command  the  sale  of  the 
interest  of  any  particular  defendant,  but 
of  the  whole  property ;  and  that  the  de- 
fendants, other  than  the  surviving  wife, 
areeutitled  to  astay  on  their  f300  bond, 
because,  as  it  is  alleged,  they  are  not  in 
possession,  and  lience  are  not  within  any 
of  the  sections  providing  for  a  special  stay- 
bond.  It  is  true  that,  if  the  case  dues  not 
fall  within  any  of  the  sectionn  providing 
for  a  special  bond,  the  f 300  bund  effects  a 
stay;  and  the  only  section  that  can  be 
claimed  to  provide  a  special  stay-bond  is 
as  follows .  "  It  the  judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of 
I  possession  of  real  property,  the  execution 
of  the  same  cannot  be  stayed  unless  a  writ- 
ten undertaking  be  executed  on  the  part, 
of  the  appellant,  with  two  or  more  sure- 
ties, to  the  effect  that,  during  the  posseck 
sion  of  such  property  by  the  appellant,  he 
will  not  commit  or  suffer  to  be  committed 
any  waste  thereon,  and  that,  if  the  judg- 
ment be  affirmed  or  the  appeal  dismissed, 
he  will  pay  the  value  ol  the  use  and  occu- 
pation of  the  property  from  the  time  of 
the  appeal  until  the  deliyery  of  possession 
thereof,  pursuant  to  the  judgment  or  or- 
der, not  exceeding  the  sum  to  be  fixed  by 
the  judge  of  the  conrt  by  which  the  judg- 
ment was  rendered  or  order  made,  and 
which  must  be  specified  in  the  undertak- 
ing. When  the  judgment  is  for  the  sale  of 
mortgaged  premises,  and  the  payment  of 
a  deficiency  arising  upon  the  sale,  the  un- 
dertaking must  also  provide  for  the  pay- 
ment of  such  deficiency. "  Code  Civil  Proc. 
§945. 

It  is  contended  that  the  contents  of  such 
an  undertaking  apply  only  to  an  appel- 
lant who  is  in  possession,  and,  that,  there- 
fore, one  who  is  not  in  possession  is  not 
required  to  give  it.  And  this  seems  to 
have,  in  effect,  been  held.  See  Koot  v. 
Bryant,  54  Cal.  182.  But,  if  such  be  the 
properconstruction,alarge  meaning  must 
be  given  to  the  word  "  possession. "  In  the 
first  place.  It  must  be  held  to  apply  to  any 
person  who  is  actually  residing  on  the 
premises.  If  such  a  person  appeal,  and  de- 
sires a  stay,  he  must  g^ve  the  specified 
bond.  He  cannot  have  a  Stay  without  it, 
upon  the  plea  that  he  Is  only  an  agent,  or 
that  he  occupies  in  subordination  to  or  in 
connection  with  somebody  else.  And,  in 
the  second  place,  the  word  must  be  held 
to  include  the  persons  in  subordination  to 
whom  the  property  is  held.  If  such  per- 
sons appeal,  and  desire  a  stay,  they  can- 
not have  It  withoutthe required  undertak- 
ing, on  the  ground  that  another  is  in  the 
actual  occupation  uf  the  property,  if  such 
other  holds  in  subordination  to  them. 
Now,  the  affidavits  upon  which  the  motion 
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is  based  do  not.tn  our  opinion,  show  that 
the  case  does  not  fall  wltbln  the  section  as 
above  constraed.  The  affidavit  of  the 
sorvtvinK  wife  states  that  "she  Isnow,  and 
has  been  ever  since  the  death  of  her  former 
hnsband,  Frank  Scherf,  on  the  Slst  day  of 
October,  1875,  in  the  sole  possession  ol  said 
roal  property,  and  the  whole  thereof." 
And  the  afHdavlt  of  the  administrator 
states  that  "he  has  not,  either  as  such  ad- 
ministrator or  Indlvldnaily,  at  any  time 
been  in  the  possession  or  occupation  of 
said  real  property,  or  had  any  tenant  or 
other  person  in  possession  of  the  same  for 
him,  either  as  such  administrator  or  in- 
dividually; that  the  defendant  and  appel- 
lant, Anna  Rascfake,  is  now,  and  has  been, 
ever  since  the  commencement  of  said  ac- 
tion, In  the  sole  poHsession  and  occupation 
of  said  real  property,  and  the  whole  there- 
of." This  is  all  that  the  affidavits  show 
concerning  possession.  Nothing  is  said 
concerning  the  cbildi-en,  who,  being  mi- 
nor8,muBt  bepresumed  to  reside  with  their 
mother.  And  It  Is  obvious  that  the  state- 
ments quoted  are  mere  general  conclusions, 
which.  In  one  sense,  would  be  true  if  the 
surviving  wife  resided  on  the  property, 
with  her  minor  children,  with  permission 
of  the  administrator.  If  there  Is  no  home- 
stead, the  administrator  has  the  right  to 
the  possession,  and  it  Is  his  duty  to  take 
it,  and  in  the  very  common  case,  where  be 
acquiesces  In  the  occupation  of  the  resi- 
dence by  the  widow  and  children  pending 
administration,  such  occupation  must  be 
held  to  be  In  subordination  to  him.  Cer- 
tainly the  statute  of  limitations  would 
not  run  In  favor  of  such  occupants.  There 
is  nothing  to  show  that  the  widow  and 
the  adminlstratorare  notln  perfect  accord 
on  the  subject,  and  that  there  is  no  conflict 
between  them  is  to  be  inferred  from  the 
fact  that  both  in  the  trial  court  and  upon 
appeal  they  appear  by  the  same  attorney, 
who  certainly  would  not  undertake  to 
represent  conflicting  interests.  Opon  the 
case  presented,  we  are  clearly  of  opinion 
that  there  is  no  snfflclent  showing  that 
any  of  the  appellants  are  entitled  to  a  stay 
without  giving  the  bond  required  by  sec- 
tion 946,  Code  Civil  Proc.,  construed  as  we 
have  indicated,  and  we  therefore  advise 
that  the  motion  be  denied. 

We  concur:  Belcher,  C.  C;  Foote,  C. 

Pkb  Cdbiam.    For  the  reasons  given  In 
the  foregoing  opinion  the  motion  is  denied. 

a  Cal.  M3 

Gibson  t.Tbb  SuPEitioB  Cotibt.    (No.13,- 
642.) 

(SuprenM  Court  of  CaHfomia.    May  2,  1880.) 
FLKiniNa — Time— Appkal. 

1.  Code  Civil  Proc.  Cal.  J  1054,  provides  that 
extensions  of  time  to  file  pleadings  eranted  by  the 
court  shall  not  exceed  30  days  beyond  the  time  fixed 
by  statute,  without  the  consent  of  the  adverse 
party.  Held,  that  the  pendency  for  54  days  of  an 
ex  parte  motion  filed  by  tbedefendant  to  strike  out 
the  complaint  and  dismiss  the  action  docs  not  jus- 
tify the  court  in  extendiuR  the  time  for  filing  a  de- 
murrer or  answer  until  after  the  decision  of  such 
motion.    Thornton,  J.,  dissenting. 

2.  The  error  in  so  doing  i»  reviewable  on  eer- 
Noruri. 


In  bank.  Writ  of  review  of  the  action 
of  the  superior  court,  city  and  county  of 
San  Francisco;  J.  P.  Hooe,  .ludge. 

WelckerA  fVe/cilrer,  for  petitioner.  Smitb 
A  Moore,  for  .■espondent. 

Patebson,  J.  This  is  an  application  for 
a  writ  of  review.  The  petition  shows 
that  an  action  was  commenced  by  the  pe- 
titioner in  the  superior  court  of  the  city 
and  county  of  San  Francisco  against  the 
Sterling  Furniture  Company,  for  damages 
In  the  sum  of  925,000,  on  the  29tb  of  Au- 
gust, 1889,  and  on  the  same  day  summona 
was  served  upon  the  defendant  therein; 
that  on  August  81,  1889,  the  defendant 
thorein  served  upon  the  plaintiff  a  notice 
that  on  the  6th  day  of  September,  1889,  it 
would  move  the  superior  court  to  strike 
out  the  complaint  and  dismiss  the  action ; 
that  on  the  10th  day  of  Septemtter,  1889, 
the  court  extended  the  time  for  the  defend- 
ant to  demur  or  an'swer  20  days  from  that 
date;  that  on  the  SOtb  of  September  the 
court  granted  the  defendant  a  further  ex- 
tension of  time  within  which  to  answer, 
namely,  until  10  days  after  the  decision  of 
said  defendant's  motion  to  dismiss  the  ac- 
tion ;  that  said  orders  were  uiade  on  ex 
parte  application,  and  without  the  con- 
sent of  the  plaintiff  therein;  that  on  the 
14th  day  of  October,  1889,  no  answer  or 
demurrer  having  been  flied  by  the  defend- 
ant therein,  the  plaintiff,  petitioner  herein, 
filed  proof  of  service  of  summons,  and 
moved  the  court  for  an  order  directing  the 
clerk  to  enter  the  default  of  the  defendant, 
which  motion  was  granted ;  that  on  No- 
vember 1, 1889,  the  court  made  an  order 
opening  the  default,  and  allowing  the  de- 
fendant therein  to  file  a  demurrer  and  an- 
swer; that  on  November  15th  petitioner 
moved  the  court  for  a  judgment,  as  prayed 
for  in  his  complaint,  on  the  ground  that 
the  orders  extending  the  time  and  setting 
aside  the  default  were  in  excess  of  the  ju- 
risdiction of  the  court,  and  void,  which 
motion  was  denied. 

The  respondent  has  demurred  to  the  pe- 
tition on  the  ground  that  it  does  not  state 
facts  sufficient  to  entitle  petitioner  to  the 
writ.  The  order  setting  aside  the  default 
is  an  appealable  order,  and  is  not  review- 
able on  certiorari,  there  being  a  plain, 
speedy,  and  adequate  remedy  by  appeal. 
The  effect  of  the  orders  made  by  the  court 
was  to  extend  the  time  in  which  the  de- 
fendant might  demur  or  answer  from  64 
days  from  the  date  of  the  service  of  the 
summons.  These  orders,  so  far  as  they 
attempted  to  extend  the  time  to  plead 
more  than  80  days,  were  an  excess  of  juris- 
diction, (section  1064,  Code  Civil  Proc.;) 
and,  there  being  no  plain,  speedy,  and  ade- 
quate remedy,  the  petitioner  is  entitled,  it 
the  facts  stated  be  true,  to  have  them  an- 
nulled by  this  proceeding.  Baker  v.  Su- 
perior Court,  71  Cal.  5S3, 12  Pac.  Rep.  685. 
The  demurrer  is  overruled,  with  leave  to 
answer  the  petition  within  five  days  after 
notice  of  this  decision. 

We  concur:  Beattt,  C.  J.;  MaFASUum, 
J.;   SHARPSTBtN,  J. ;  Fox,  J. 

Thornton,  J.  I  dissent.  The  rule  in 
this  case  will  so  limit  the  power  of  the 
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court  as  to  Interfere  very  InJnrioaBly  with 
the  orderly  and  proper  dispatch  of  the 
basineaa.  Why  should  the  defendant  be 
compelled  to  tile  his  ajiswer  until  the  mo- 
tion to  strike  oat  the  complaint  and  dis- 
mlBs  the  action  is  passed  on  ?  Non  couata  t 
tbat  he  may  ever  be  called  on  to  answer. 
The  court  may  dismiss  the  action  by 
granting  bis  motion,  and  the  labor  and 
expense  of  preparing  an  answer  might  thus 
be  avoided.  In  my  Judgment,  section  1054 
of  the  Code  of  Civil  Procedure  has  bo  ap- 
plication to  the  case  presented  here.  It 
only  applies  to  the  case  where  the  court 
makes  such  an  order  when  there  Is  no  cose 
or  proceeding  pending  in  his  court  which 
authorizes  the  court  to  exercise  its  discre- 
tion in  granting  time.  The  statute  never 
was  intended  to  limit  the  discretion  of  a 
court  to  the  extent  ruled  in  tbis  ccuse.  I 
am  of  the  opinion  that  the  court  had  am- 
ple power  and  Jurisdiction  to  make  the 
orders  attacked  in  this  case. 


8<  Cai.  at 

Feoplb  v.  Lvndquist.    (No.  20,614.) 

ISavreme  Covrt  of  California.    Hay  8,  1880.) 

Dbpositions  an  Cbjiusax,  Cajes. 

1.  Oa  a  trial  for  murder,  wbere  the  defense 
was  Insanity,  it  was  shown  by  atBdavito  of  defend- 
ant and  his  counsel  that,  by  agreement  with  the 
prosecutioD,  ttiere  were  admitted  at  the  former 
trial  informal  depositions  of  certain  witnesses  re- 
siding in  Sweden,  to  the  effect  that  defendant's 
mother  was  subject  to  epilepsy,  and  died  insane, 
and  his  brother  was  an  idiot,  and  that  the  prosecu- 
tion had  notified  the  defense  that  such  depositions 
would  be  objected  to  at  the  next  trial.  Held,  that 
this  showing  entitled  defendant  to  the  Issuance  of 
a  commission  to  take  the  depositions  of  such  per- 
sons Inproper  legal  form. 

a.  l^e  issuance  of  such  a  commission  is  ex- 
pressly authorized  by  Fen.  Code  Cat.  1 18M;  and  it 
was  error  to  refuse  the  application  tor  want  of  ju- 
risdiction. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ;  Eoa£M£ 
B.  Oarber,  Judge. 

John  Flovmoy,  for  appellant.  Oeo.  A. 
Johttaon,  Atty.  Gen.,  for  the  People. 

Works,  J.  The  defendant  was  tried  for 
marder,  ccmvicted  of  murder  In  the  second 
degree,  and  sentenced  to  Imprisonment  in 
the  state's  prison  for  the  term  of  84  years. 
It  appears  from  the  record  that  the  de- 
fendant, some  time  before  tbe  case  was  set 
down  for  trial,  applied  to  the  court  below 
for  a  commission  to  take  the  depositions 
of  witnesses  out  of  the  state,  and  in  sup- 
port of  his  application  filed  the  following 
affidavits : 

"John  Flournoy,  being  duly  sworn,  says : 
I  am  an  attorney  at  law.  I  was,  on  the 
7tii  day  of  August,  1S88,  appointed  by  Hon. 
D.  J.  TooHY,  judge  of  said  court,  to  de- 
fend the  above  Carl  Albert  Lundqulst. 
Carl  Albert  Lundqulst,  tbe  defendant,  is 
now  confined  in  the  county  jail  of  said 
county,  awaiting  his  second  trial  on  a 
charge  of  murder.  The  said  defendant 
was  first  tried  In  this  court  upon  this 
charge  on  and  from  tbe  14tb  day  of  May, 
1888,  to  tbe  28d  day  of  May,  1888.  At  the 
first  trial  of  defendant  tbe  jury  disagreed. 
J.  N.  E.  Wilson,  an  attorney  at  law,  was 
eoonsel  for  d^endant  at  his  first  triiil,  but 


has  now  withdrawn  from  ttalA  case.  The 
defease  in  this  case  is  insanity  produced  by 
epilepsy,  which  was  inlierited  from  the 
mother  of  defendant.  At  the  fiist  trial  of 
said  defendant  the  following  part  of  an  in- 
formal deposition  made  by  Minnie  Mid- 
land, Louis  Lundberg,  Minnie  Hanson, 
and  August  BurquUt,  all  residing  in  the 
city  of  Stockholm,  Sweden,  was  admitted 
in  evidence :  'We  state  that  the  mother  of 
Albert  Lundqulst  [meaning  defendant] 
was  subject  to  epileptic  fits,  which  fits  oc- 
curred several  times  in  our  pi-esence,  and 
that  his  brother  was  insane  at  times,  and 
always  an  Idiot.'  No  objection  was  made 
to  the  introduction  of  tbis  part  of  said  dep- 
osition on  tlie  first  trial  of  said  case,  and 
the  above  part  of  said  deposition  viaa  ad- 
mitted in  evidence  by  agreement  and  con- 
sent of  coansel  for  the  prosecution.  On 
the  6th  day  of  S^tember,  1888,  J.  J.  Dunn, 
Esq.,  assistant  district  attorney  of  said 
city  and  county,  who  conducted  the  pros- 
ecution at  the  first  trial  of  this  case,  and 
who  is  to  conduct  the  prosecution  of  this 
case  at  the  second  trial  thereof,  notified  me 
tbat  he  would  not,  at  the  second  trial  of 
this  case,  consent  to  the  admission  in  evi- 
dence of  said  part  of  said  deposition. 
That  said  deposition,  and  said  part  there- 
of, are  not  in  proper  legal  form,  and  can- 
not be  put  in  evidence  unless  objections 
thereto  are  walvetl  by  counsel  lor  the  pros- 
ecution. The  facts  stated  in  said  part  of 
said  deposition,  and  the  proof  thereof,  are 
material  and  essential  and  necessary  to 
the  defense  of  tbis  case.  I  desire  to  obtain 
the  testimony  of  said  witnesses  upon  facts 
In  a  proper  legal  form,  and  I  cannot 
safely  proceed  to  the  trial  of  said  case 
without  such  testimony.  All  of  said  wit- 
nesses now  reside  in  the  city  of  Stockholm, 
Sweden." 

"Carl  Albert  Lundqulst,  being  first  duly 
sworn,  says :  I  am  the  defendant  above 
named.  I  am  now  confined  in  the  county 
jail  of  the  city  and  county  of  San  Francis- 
co, awaiting  my  second  trial  on  a  charge 
of  murder.  I  have  entered  m.y  plea  of  not 
guilty  to  this  charge,  and  an  issue  of  fact 
has  been  joined  in  this  case.  My  defense  is 
insanity,  produced  by  epilepsy.  Minnie 
Midland,  Louis  Lundberg,  Minnie  Hanson, 
and  AuguHt  Burqulst  are  material  wit- 
nessesfor  my  defense,  without  whose  testi- 
mony I  cannot  proceed  to  trial.  B.y  the 
testimony  of  these  witnesses  I  will  prove 
that  my  mother,  Sophie  A.  Lundquist,  was 
subject  to  epileptic  convulsions,  and  died 
Insane,  and  that  my  brother,  Philip  Lund- 
quist, was  an  Idiot,  and  died  insane;  All 
of  these  witnesses  reside  out  of  the  state 
of  California,  to- wit,  in  the  city  of  Stock- 
holm, Sweden." 

It  further  appears  from  the  bill  of  excep- 
tions that  the  court  refused  to  grant  the 
order  for  such  com  mission  "on  the  ground 
that  the  court  had  no  jurisdiction  to  make 
such  order. "  We  think  the  court  erred  in 
tbis  ruling.  Jurisdiction  to  make  tbe  or- 
der asked  lor  is  expressly  given  by  Pen. 
Code,  §§  1349,  13.54.  The  only  question  is, 
therefore,  whether  the  showing  made  was 
sufficient  to  entitle  the  defendantto  an  or- 
der for  a  coramiBsion  to  take  the  deposi- 
tions of  these  witnesses.  Section  IS&l  of 
the  Penal  Code  provides  that,  "if  the  court 
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to  whom  the  application  is  made  1b  eatts 
fled  of  the  truth  ol  the  factei  Btated,  and 
that  the  examination  of  the  witness  is  nee 
eesary  to  the  attainment  of  Justice,  an  or- 
der must  be  made  that  a  commission  be 
iBBued  to  take  his  testimony. " 

It  l8  contended  on  the  part  of  the  people 
that,  as  the  court  below  must  be  sutlsfied 
by  the  Bhowlng,  the  matter  of  ordering  the 
Issuance  of  a  commission  rests  In  its  dis- 
cretion, and  that  no  abuse  of  discretion 
appears  In  this  case.  But,  if  we  concede 
that  the  matter  rested  in  the  discretion  of 
the  court  below.  It  aflarmatively  appears 
from  the  record  that  no  such  discretion 
was  exercised.  The  order  was  i-efused  on 
the  sole  cronnd  that  the  court  had  no  Ju- 
risdiction to  make  the  order.  If  the  court 
had  not  been  of  this  opinion,  the  order 
would  probably  have  been  made.  That  it 
should  havebeen  made,  we  have  no  doubt. 
The  evidence  sought  to  be  elicited  was  ma- 
terial and  Important  to  the  defense  inter- 
posed by  the  defendant.  The  showing 
made  contained  all  that  the  statute  re- 
quires, and  the  reason  for  not  having  pro- 
cured the  order  and  the  evidence  before 
was  sufficient.  The  informal  depositions 
of  these  witnesses  having  been  used  on  a 
former  trial  with  the  consent  of  the  dis- 
trict attorney,  the  defendant  had  the  right 
to  rely  upon  the  fact  that  they  would  be 
allowed  to  go  in  evidence  at  the  second 
trial  until  he  was  notified  to  the  contrary. 
The  record  shows  that  he  offere<]  them  In 
evidence,  but  they  were  objected  to  and 
excluded.  By  these  rulings,  he  was  de- 
prived of  competent  and  material  evidence 
which  might  have  changed  the  result.  He 
had  been  once  tried,  and  with  this  evi- 
dence in  the  Jury  failed  to  convict,  and 
without  It  a  second  Jury  found  him  guilt.v 
of  a  lesser  offense  than  the  one  with  which 
he  was  charged,  which  tends  to  show  the 
materiality  and  probable  effect  of  the  tes- 
timony of  which  he  was  deprived.  For 
this  ruling  the  cause  must  be  reversed. 

Certain  of  the  instructions  given  by  the 
the  court  are  objected  to,  but  they  are  not 
set  out  in  a  bill  of  exceptions,  or  authenti- 
cated in  any  way,  and  for  that  reason 
cannot  be  considered.  Judgment  and  or- 
der reversed. 

We  concur:  Fox,  J.;  Shahpstein,  J,; 
Thornton,  J. 

84  Cal.  3S3  """" 

Norton  v.  Whitkhead  et  al.    (No.  12,- 

875.) 
(Supreme  Court  of  California.     Jime  2,  1890.) 

Power  of  Attornet  CocPLBn  with  an  Interest 
— Hevocation  bt  Death. 
1.  A  contractor  borrowed  from  plaintiff,  his 
foreman  on  the  work,  various  sums  of  money  to 
enable  him  to  carr^  on  the  contract  Afterwards  he 
executed  to  plaintiff  an  assignment  of  all  moneys 
due,  or  to  become  due,  "  for  any  work  I  majr  per- 
form, "  the  assignment  "to  remain  good  and  in  full 
force  until  all  notes  due,  or  which  are  to  become 
duo,  •  •  •  from  me  are  paid. "  Later  he  gave 
plaintiff  a  power  of  attorney  reciting  that  "where- 
as I  am  now  desirous  that  all  moneys  that  have 
become  or  may  become  due  to  me  by  reason  of  my 
performance  of  said  contract  shall  be  paid"  to 
plaintiff,  and  giving  him  power  to  collect  such 
moneys.  These  instruments  were  deposited  with 
the  other  parties  to  the  contract.  The  contractor 
died,  and  the  work  was  finished  by  bis  adminis- 


trator. Held,  plaintiff  had  sach  an  Interest  in  the 
moneys  due  on  the  completion  of  the  contract  as  to 
prevent  a  revocation  of  the  power  by  the  contract- 
or's death,  and  he  is  entitled,  as  against  the  ad- 
ministrator, to  a  warrant  therefor. 

2.  It  is  not  necessary  that  plaintiff  should  re- 
ceipt for  such  moneys  in  the  namsof  the  decedent. 
The  assignment  is  sufBcient  aatbority  for  receipt- 
ing in  his  own  name. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  T.  K.  Wilson,  Judge. 

IV.  V.  Burnett  and  T.  C.  Coogan,  (W.  H. 
B.  Hartland  and  AylettR  Cotton,  ot  coun- 
sel,) for  appellants.  H.  M.  McGIIl  and  D. 
U.  Wblttewore,  for  respondent. 

Vancliep,  C.  On  the  S>th  day  of  Jane, 
1885,  the  deceased,  D.  Flnley,  entered  into 
a  written  contract  with  the  board  of  state 
harbor  commissioners  whereby  he  agreed 
to  repair  (reface)  two  sectiona  of  the  sea- 
wall on  the  water  front  of  the  city  of  San 
Francisco,  the  work  to  be  commenced  with- 
in 20  days,  and  to  be  completed  within  150 
days,  from  date  of  the  agreement.  The 
work  was  to  be  paid  for  by  drafts  on  the 
harbor  Improvement  fund,  upon  monthly 
estimates  of  the  value  of  the  material  used 
and  of  the  work  performed,  at  the  rates 
agreed  upon  ;  75  per  cent,  of  such  value  to 
be  paid  monthly,  and  the  remaining  25  per 
cent,  to  be  paid  when  the  work  should  be 
completed.  The  contract  contained  the 
provision  that  it  should  not  be  assignable 
without  the  written  consent  of  the  board, 
party  of  the  first  part.  During  the  prog- 
ress  of  the  work,  Flnley,  for  the  purpose 
of  obtaining  money  to  carry  on  the  work, 
borrowed  from  the  plaintiff  at  different 
times  considerable  sums  of  money,  for 
most  of  which  be  gave  plaintiff  his  prom- 
issory notes  Plaintiff  was  employed  a 
portion  of  the  time  as  apsistaut  foreman 
on  the  work,  for  which  he  was  to  be  paid 
what  his  services  were  reasonably  worth. 
On  February  8,  1886,  Flnley  executed  to 
plaintiff  a  writing  of  which  the  following 
is  a  copy:  "San  Francisco,  Feb.  8,1886. 
To  all  whom  this  may  concern :  I  hereby 
assign,  transfer,  and  set  over  to  W.  H. 
Norton  or  assigns  all  moneys  due  me,  or 
which  may  become  due  to  me,  on  any 
work  1  may  perform,  and  this  assignment 
to  remain  good  and  In  full  force  until  all 
notes  due,  or  which  are  to  become  due,  to 
W.  H.  Norton,  or  his  assigns,  from  me  are 
paid,  and,  when  said  notes  are  paid,  this 
instrument  to  be  null  and  void.  Davib 
Fin  LEY."  On  March  27,  1886,  Flnley  ex- 
ecuted to  plaintiff  a  power  of  attorney,  ol 
which  the  following  is  a  copy :  "  Whereas, 
I,  David  Flnley,  of  the  city  and  county  of 
San  Ii>anclsco,  state  of  California,  did,  on 
the  9th  day  of  June,  A.  D.  1885,  enter  into 
a  contract  with  the  board  of  state  harbor 
commissioners  of  the  state  of  California  to 
reface  the  outer  slope  of  sections  one  (1) 
and  two  (2)  of  the  sea-wall  on  the  water- 
front of  the  city  and  county  of  San  Fran- 
cisco, state  of  California;  and  whereas,  I 
am  now  desirous  that  all  moneys  that 
have  become  or  may  become  due  to  me  by 
reason  of  my  performance  of  said  contract 
shall  be  paid  to  W.  H.  Norton  of  said  city 
and  county :  Now,  therefore,  to  carry  out 
my  said  desire,  I  appoint  said  W.  H.  Noi^ 
ton  my  true  and  lawful  attorney,  Irrevoca> 
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ble,  for  me  and  my  name,  place,  and  stead, 
to  collect  and  receive  all  Boma  of  money 
-which  are  or  shall  be  due,  owlnR,  or  pay- 
able to  me  by  reason  ol  my  performance 
of  fiald  contract  made  by  me  'vt-ltb  said 
board  of  state  harbor  commisRloners  as 
aforesaid,  g:lvlng  and  granting  unto  my 
said  attorney  full  power  and  authority  In 
and  about  the  premises,  and  in  ray  name, 
to  make,  execute,  and  dellTer  all  and  every 
receipt  and  inetrnment  required  to  the  sec- 
retary of  said  board,  or  to  said  board, 
hereby  ratifying,  confirming,  and  holding 
ralid  all  that  my  said  attorney  shall  law- 
fully do  by  virtue  of  these  presents.  In 
witness  whereof,  I  have  hereunto  set  my 
linnd  and  seal  this  27th  day  of  March,  A.  D. 
1S86.  David  FiNLEY.  [Seal.]"  On  October 
4,  1SS6,  Finley  gave  plaintiff  the  following 
letter  of  introduction:  "San  Francisco, 
Oct.  4, 18S6.  George  Tilgham,  Esq.,  Secre- 
tary Board  of  State  Harbor  Commission- 
erH— Sir:  This  will  Introduce  to  yon  Mr. 
W.  H.  Norton,  whom  I  hereby  empower, 
and  of  whom  I  have  given  a  special  power 
of  attorney,  to  receive  and  receipt  for  all 
-warrants  for  money  due  me  on  my  con- 
tracts with  theboard  ofstateharbor  com- 
mlsaioners  for  facing  up  sections  1  and  2  of 
the  sea-wall  with  rocks.    Da-vid  Finley.  " 

On  November  9, 1886,  before  the  work 
was  completed,  Finley  died  intestate,  and 
the  defendant  V^'h^tehead  was  appointed 
administrator  uf  his  estate,  and  as  such 
administrator  Whitehead  completed  the 
work  on  the  sea-wall  according  to  the  con- 
tract, and  to  the  satisfaction  of  the  board 
of  harbor  commissioners.  At  the  time  of 
the  commencement  of  this  action  25  per 
cent,  of  the  contract  price  of  the  work  re- 
mained unpaid,  amountingto  f8,225.  The 
plaintiff  claims  that  Finley  was  Indebted 
to  him  at  the  time  of  his  death, and  at  the 
time  the  work  was  completed,  on  account 
of  said  loans.  In  a  sum  more  than  equal  to 
the  $-3,225  balance  due  for  said  work ;  and 
the  prini-ipul  object  of  this  action  Is  to 
compel  the  board  of  state  harbor  commis- 
Hioners  to  draw  their  warrant  forsnid  bal- 
ance directly  In  favor  of  the  plaintiff,  as 
the  estate  of  Finley  is  alleffed  to  be  insolT- 
ent.  The  defendantsconteiided  thatplaln- 
tiff  was  not  en  titled  to  this  relief,  and  that 
the  warrant  for  the  unpaid  balance  due  on 
the  contract  should  be  drawn  In  favor  of 
the  administrator  of  Flnley's  estate.  The 
court  gave  judgment  for  the  plaintiff,  and 
tbe  defendants  appeal  from  the  Judgment, 
and  from  an  order  denying  their  motion 
for  a  new  trial. 

Among  the  flndings  of  fact  by  the  court 
are  the  following:  "That  during  theprog- 
ress  of  said  work  said  Finley,  for  the  pur- 
pose of  obtaining  money  to  complete  said 
contract,  borrowed  from  the  plaintiff  the 
sum  of  $2,111.46,  and  gave  plaintiff  the 
promissory  notes  mentioned  in  the 
amendeil  complaint  herein,  and  in  May 
and  June,  1886,  the  further  sum  of  $230.40, 
for  which  no  note  was  given :  that  said 
Finley  employed  the  said  plaintiff  as  fore- 
man of  said  work,  and  agreed  to  pay  the 
reasonable  value  of  said  services,  and  that 
tbe  reasonable  value  of  said  services  is  the 
sum  of  $768.7-5:  that,  to  secure  the  said 
Mumsof  $2,111.46  and  $768.75,  said  Finley 
assigned  to  plaintiff  all  the  moneys  due, 
Cal. Rep.  23-26  P.— 29 


or  to  grow  due,  on  said  contract,  and 
made,  constituted,  and  appointed  said 
plaintiff  his  attorney  In  fact  by  a  power  of 
attorney  irrevocable,  and  coupled  with 
an  interest  to  collect  and  receive  the  mon- 
ey due,  or  to  grow  due,  on  said  contract, 
and  that  there  is  due  plaintiff  for  tbe  per- 
formance of  said  contract,  for  money  so 
advanced,  and  for  labor  so  performed, 
the  sum  of  $2,880.15,  together  with  inter- 
est on  the  said  sum  of  $1,572  from  May  2, 
1886,  at  the  rate  of  1  per  cent,  per  month, 
and  on  said  sum  of  $300  from  June  21, 
1886,  at  the  rate  of  1  per  cent,  per  month, 
making  a  total  interest  of  $346.96,  no 
part  of  which  principal  or  interest  has 
been  paid,  and  that  there  is  due  from  tbe 
said  board  of  state  harbor  commissioners 
on  said  contract  tbe  sum  of  $3,225 ;  that 
on  the  9th  day  of  October,  1886,  the  said 
Finley  agreed  that  tbe  said  sum  of  $3,225 
should  be  paid  to  plaintiff  to  reimburse 
said  plaintiff  for  the  amount  so  due  to 
plaintiff  from  said  Finley,  and  assigned 
said  sum  to  plaintiff,  but  did  not  assign 
said  contract ;  that  at  all  the  times  subse- 
quent to  the  Slst  day  of  March,  1886,  said 
board  of  state  harbor  commissioners  knew 
of  said  assignment  and  power  of  attor- 
ney. " 

The  only  attack  worthy  of  consideration 
made  upon  these  findings  is  based  upon 
the  ground  that  the  evidence  does  not  jus- 
tify the  finding  of  the  assignment  by  Fin- 
ley to  plalntifif  of  tbe  former's  right  to  the 
money  to  become  due  on  the  sea-wall  con- 
tract, and  particularly  of  the  last  install- 
ment of  25  per  cent,  thereof  as  security  or 
otherwise.  To  sustain  this  finding,  it  is 
necessary  to  show  that  the  power  of  at- 
twrney  from  Finley  to  plaintiff  was  so 
coupled  with  an  interest  as  to  prevent  its 
revocation  by  the  death  of  Finley;  and 
whether  it  was  so  or  not  is  the  pivotal 
question  in  the  case.  I  think  the  assign- 
ment of  February  8, 1886,  the  power  of  at- 
torney, with  its  recitals,  of  March  17,  1886, 
and  the  letter  of  introduction  to  the  secre- 
tary of  the  board,  of  October  4, 1886,  con- 
strued In  the  light  of  tbeclrcumstances  un- 
der which  they  were  executed,  and  the 
subsqueiit  conduct  of  tbe  parties  in  rela- 
tion thereto,  as  proved  by  J.  M.  Polk,  A. 
C.  Paulsell,  J.  C.  L.  Wadsworth,  and  John 
H.  Wine,  are  sufficiently  evincive  of  an  aa- 
slgnnient,  legal  or  e<]ultalile,  giving  plain- 
tiff an"  Interest  in  the  8ub]ec1>matter  over 
or  concerning  which  the  power  was  to  be 
exercised. "  Frink  v.  Roe,  70  Cal.  .109,  11 
Pac.  Rep.  820;  Hunt  v.  Rousmanier,  8 
Wheat.  175.  The  subject-matter  upon 
which  the  power  was  to  be  exercised  was 
"all  moneys  that  have  become  or  may  bo- 
come  due  to  mo  [Finley]  by  reason  of  my 
performance  of  said  contract,"  wblcb  I 
desire  "shall  be  paid  to  W.  H.  Norton, 
[plaintiff,]  of  said  city  and  county."  At 
the  time  this  power  of  attorney  was  exft. 
cuted  the  plaintiff  held  Flnley's  written  as- 
signment of  all  such  moneys  due  or  to  be- 
come due  for  any  -work  he  might  per- 
form, dated  February  8,  1886,  which  as- 
signment was  "to  remain  good  and  In  full 
force  until  all  notes  due,  or  which  are  to 
become  due,  to  W.  H.  Norton  or  his  as- 
signs, from  me,  are  paid,"  and  to  become 
null  and  void  when  said  notes  are  paid. 
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ItlB  contended  by  appellantB'  connsel 
that  the  security  by  this  aBBlgnment  waa 
Umited  to  notes  in  exlBtence  at  the  time 
It  was  made,  and  that  all  such  notes  had 
been  paid  before  the  execution  ot  the  pow- 
er of  attorney.  But  the  language  seems 
broad  enough  to  embrace  notes  thereafter 
to  be  made;  and,  in  view  of  the  circum- 
Btances  under  which  it  was  made,  and  the 
Bnbsequent  conduct  of  the  parties,  I  think 
the  trial  court  properly  so  construed  It. 
It  was  deposited  with  the  secretary  of  the 
board  of  harbor  commissioners  as  evi- 
dence of  plaintiff's  right  to  all  moneys  to 
become  due  to  Finley,  and  it  was  allowed 
to  remain  there  after  the  power  of  attor- 
ney was  executed,  and  untilafter  thedeath 
of  Finley;  and  theevldence  strongly  tends 
to  Bhow  that  the  power  of  attorney  was 
in  like  manner  deposited  with  the  secre- 
tary of  the  board.  If  the  assignment  had 
fully  discharged  ite  functions,  or  was  to 
be  superseded  by  the  power  of  attorney, 
why  was  it  not  delivered  up  or  canceled 
when  the  power  ot  attorney  was  execut- 
ed? At  the  time  the  assignment  was 
made,  plaintiff  was  on  Flnley's  bond  for 
the  performance  of  the  contract,  and  was 
"backing  him"  with  money  to  enable  him 
to  perform  it;  and  the  defendant  White- 
bead  testified  that  Finley  was  indebted 
to  Morton  all  the  time  during  the  year 
1886.  It  is  to  be  fairly  inferred  from  the 
evidence  that  it  was  the  continuous  under- 
standing between  plaintiff  and  Finley  that 
the  former  was  to  furnish  from  time  to 
time  all  money  necessary  to  carry  on  the 
work  until  it  was  completed,  and  that  he 
did  so;  and  it  appears  that  plaintiR  was 
never  fully  paid  at  any  time  while  the 
work  was  being  done.  The  power  of  at- 
torney itself  indicates  more  than  that 
plaintiff  was  empowered  to  receive  the 
money  merely  as  Flnley's  agent.  The  sec- 
ond recital  indicates  that  the  object  of  the 
power  was  to  enable  plaintiff  thereby  to 
obtain  payment  of  money  due  him.  The 
lang:uage  of  this  recital  is  out  of  place,  and 
entirely  superfluouB,  if  nothing  more  was 
intended  than  to  empower  plaintiff  to  re- 
ceive the  money  as  Flnley's  agent.  The 
power  of  attorney  also  provides  that  it  is 
irrevocable;  and,  although  this  is  not 
conclusive,  it  nevertheless  tends  to  prove 
that  the  parties  understood  that  plaintiff 
had  an  interestin  the  subject-matter  upon 
which  it  was  to  operate. 

Counsel  for  appellants  further  contend, 
on  the  authority  of  Hunt  v.  Rousmanier, 
sapra,  that,  conceding  that  plaintiff  had 
such  an  interest  in  the  subject-matter  of 
the  power  of  attorney  as  would  have  de- 
prived Finley  of  the  power  to  revoke  it 
daring  his  life-time,  yet,  inasmuch  as  plain- 
tiff, in  receiving  and  receipting  for  the 
warrants  and  money,  must  have  acted  In 
the  name  of  Finley,  he  could  not  have 
done  so  after  Flnley's  death.  I  think  the 
learned  counsel  mistaken  in  assumlngthat 
it  was  necessary  that  plaintiff  should  re- 
ceive or  receipt  for  the  warrants  or  the 
money  in  the  name  of  Finley.  Upon  the 
construction  of  the  assignment,  power  ot 
attorney,  and  letter  of  October  4th,  prop- 
erly, as  I  think,  given  by  the  trial  court, 
the  plaintiff  was  entitled  to  re'>''lve  and  re- 
ceipt tor  the  warrants  or  money  in  bis 


own  name  both  before  and  after  the  death 
of  Finley;  and  such  receipt  in  his  own 
name,  in  connection  with  the  papers  above 
named,  would  have  protected  the  board 
ot  harbor  commiasionerB  and  the  state 
against  all  demands  of  Finley  or  bis  ad- 
ministrator for  the  same  warrants,  or  the 
money  tor  which  they  were  drawn.  It  is 
true  that  the  power  ot  attorney  expressly 
authorized  the  plaintiff  to  act  In  Flnley's 
name,  but  this  detracted  nothing  from 
plaintiff's  right  to  act  In  his  own  name  as 
the  a«8ifl:nee  of  Finley.  In  the  case  o( 
Hunt  V.  Kousmanler,  supra,  there  was  no 
sale  nor  assignment  of  any  interest  in  the 
subject-matter  ( vessels  at  sea)  of  the  pow- 
er of  attorney,  by  way  of  mortgage  or 
otherwise.  The  bill  shows  that  the  com- 
plainant intentionally  and  expressly  de- 
clined to  take  a  mortgage  ot  the  vessels. 
There  was, however, a  proviso  in  thepow- 
er  ot  attorney  reciting  that  it— the  simple 
power  ot  attorney— was  Intended  to  se- 
cure certain  promissory  notes,  and  waB 
to  be  void  on  their  payment;  but  the 
court  held  that  this  proviso  did  not  have 
the  effect  of  a  sale,  assignment,  or  mort- 
gage of  any  interest  in  the  vessels,  and, 
having  no  such  interest,  the  complainant 
could  do  nothing  except  to  exercise  his 
simple  power  of  attorney  to  sell,  whlcb 
could  only  be  done  in  the  name  of  his  con- 
stituent, who  was  dead,  and  therefore 
could  notbedone  at  all,  as  be  could  not  sell 
in  the  name  of  a  dead  man.  In  the  case 
at  bar  the  court  has  found,  upon  evidence 
substantially  tending  to  prove  the  finding, 
not  only  that  Finley  executed  to  plaintitt 
an  irrevocable  power  of  attorney,  but  also 
that  "said  Finley  assigned  to  plaintiff  all 
the  moneys  due,  or  to  grow  due,  on  said 
contract, ''  to  secure  the  payment  of  the 
money  found  due  the  plaintiff,  with  inter, 
est.  amounting  at  the  date  of  the  judg- 
ment to  98,225. 

By  no  poBBibillty  could  the  appellants 
have  been  injured  by  the  overruling  ot 
their  objection  to  admitting  in  evidence 
plaintiffB'  letter  ot  November  16. 1886,  to 
the  board  of  harbor  commissioners.  "The 
only  effect  that  letter  could  have  had  was 
to  show  that,  by  waiving  his  right  to 
warrants  numbered  64  and  65,  dated  No- 
vember 4,  1886.  Finley  did  not  waive  hlB 
right  to  warrants  thereafter  to  be  drawn. 
There  was  and  is  no  pretense  of  any  such 
waiver.  I  think  the  judgment  and  order 
should  be  affirmed. 

We  concur:    Bblcbrr,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


84  Cal.  IM 
la  re  Hong  Ten  Chano. 
f  Supreme  Court  of  Calif  omia.  May  IT,  1890.) 

NXTURALIZATIOM  Of  CmKAMBN— AdMIBSIOX  AS  At- 
TORNETS. 

1.  Under  Rev.  St.  IT.  S.  |  3I6S,  providing  for 
the  caturallzation  of  aliens,  as  amended  by  Act 
Feb.  18, 187S,  limitinfc  such  rigbt  to  free  white  per- 
sons, and  aliens  of  African  nativity  or  descent,  and 
Act  May  18,  1883,  forbidding  the  naturalization  of 
Chinamen,  a  oertlfluate  of  naturalization  issued  to 
a  Cbinamaa  is  void. 
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9.  By  Code  CivU  Proc.  Cal.  {  379,  only  perMns 
who  are  citizens  of  the  United  States,  or  wno  have 
dedared  their  intention  to  become  such  in  the 
manner  provided  by  law,  are  entitled  to  be  admit- 
ted to  practine  as  attorneys  in  the  supreme  court, 
on  presentation  of  a  license  to  praetice  in  the  high- 
est court  of  a  sister  state.  Held,  that  a  motion 
for  the  admission  of  a  Chinaman  will  be  denied, 
although  he  presents  a  lioense  to  praoUoe  in  the 
supreme  court  of  New  Yorli|,  and  exhibits  natn- 
rauzatlon  papers  Issued  by  the  court  of  common 
pleas  of  the  dty  of  NewTork. 

Fox,  J.  Motion  made  in  due  form  for 
the  admission  of  Hong  YenCtiang  to  prac- 
tice as  an  attorney  and  counselor  of  tliia 
court,  and  his  moral  character  duly 
vouched  for.  Upon  the  motion  there  is  ex- 
hibited to  OS  a  license  admitting  him  to 
practice  as  an  attorney  and  counselor  at 
law  in  all  the  courts  of  the  state  of  New 
York,  issued  by  the  supreme  court  of  that 
state  at  a  general  term  held  at  the  city  of 
Ponghkeepsie.  May  17, 1888;  also  a  certifi- 
cate of  naturalisation  issued  by  the  court 
of  common  pleas  of  the  city  of  New  York, 
November  11, 1887. 

Title  80  of  the  Revised  Statutes  of  the 
United  States  provides  for  the  naturallza- 
tiun  of  aliens.  The  first  section  of  that 
title  (section  2165)  reads:  "An  alien  may 
be  admitted  to  become  a  citzen  of  the 
United  States, "  etc. ;  and  that  and  subse- 
quent sections  provide  bow,  and  the  con- 
ditions of  Bucli  admission.  As  the  statute 
uriidnally  stood,  there  was  no  express 
language  to  indicate  a  limitation  upon 
the  class  of  aliens  who  might  be  so  ad- 
mitted; but  by  "An  act  to  correct  errors 
and  supply  omissions  in  the  Bevised  Stat- 
ntes  of  tlie  United  iStates, "  passed  Febru- 
ary 18, 1875,  this  provision  was  amended 
so  as  to  limit  the  right  of  naturalization 
to  "  aliens,  being  free  white  persons,  and 
to  aliens  of  African  nativity,  and  to  per- 
sons of  African  descent. "  Under  this  stat- 
ute it  was  held  by  the  federal  courts  that 
persons  of  the  Mongolian  race  are  not  en- 
titled to  be  admitted  as  citizens  of  the 
United  States.  In  re  Ah  Yup,  5  Sawy.  156; 
In  re  Look  Tin  Sing,  21  Fed.  Bep.  i)05.  We 
have  no  doubt  about  the  correctness  of 
this  ruling.  Then,  by  section  14  of  the  act 
of  May  6. 1882,  (22  St.  U.  S.  p.  61,)  courts 
are  expressly  forbidden  to  issue  certiflcntes 
of  naturalization  to  any  native  uf  China. 
Ilndertheconstitutlon  of  the  United  States, 
congress  alonehas  the  power  to  determine 
who  shall  and  who  shall  not  be  entitled 
to  the  privileges  of  the  naturalization 
laws.  We  are  therefore  of  opinion  that 
the  certificate  of  naturalization  presented 
in  this  rase  was  issued  without  authority 
of  law,  and  Is  void ;  it  being  conceded  that 
the  holder  of  it  is  a  person  of  Mongolian 
nativity.  Only  those  who  are  citizens  of 
the  United  States,  or  who  have  hoaa  Sde 
declared  their  intention  to  become  such  in 
the  manner  provided  bylaw,  (and  we  hold 
that  this  requires  that  they  shall  be  per- 
sons eligible  to  become  such,  as  well  as  to 
have  declared  their  intention,)  are  entitled 
to  De  admitted  to  practice  as  attorneys 
and  counselors  of  this  court,  on  presenta- 
tion of  license  to  practice  in  the  highest 
court  of  a  sister  state.  Code  Civil  Proc.  § 
279.  Holding,  as  we  do,  that  the  applicant 
is  not  a  citizen  of  the  United  States,  and 
is  not  eligible  under  the  law  to  become 


SQcb,  tb«  motion  must  be  denied.    So  or> 
dered. 

We  concur :   Bbattt,  C.  J. ;  MoFabland, 
J. ;  Sbarfbtbin,  J. 


n  Cal.  m 
Fresno  Nat.  Bank  t.  Sopbbiob  CktuBT, 

San  JoAQtnN  County.    (No.  18,473.) 
(Supreme  Cowrt  of  California,    itaxdh  81, 189a) 
Vnnni— JoBUDicnoN  or  Coubts— PiomBrnoit. 

1.  By  Ber.  St  U.  S.  {  6198,  providing  that  • 
national  bank  may  be  sued  In  any  state  or  county 
court  in  the  county  In  which  It  is  located  having 
jurisdiction  of  similar  oases,  and  section  6186,  pro- 
viding that  such  bank  may  be  sued  in  any  court  of 
law  and  equity  as  a  natural  person,  jurisdiction 
of  an  action  on  contract  against  a  national  bank 
is  not  prohibited  to  a  state  court  of  a  county  other 
than  that  in  whioh  it  is  situated. 

&  Const  CaL  art  18, 1 10,  provides  that  corpo- 
rations may  be  saed  in  the  conn^  where  the  otm- 
tract  is  made  or  to  be  performed,  or  where  the  Ui^ 
bility  arises  or  breach  occurs,  or  where  its  princi- 
pal place  of  business  is.  subject  to  the  power  of  the 
court  to  change  the  vlaco  of  trial  as  in  other  cases. 
Article  6,  {  6,  provides  that  the  superior  courts 
shall  have  jnrisdiotion  in  all  oases  in  which  the 
demand  ezoeeda  9800,  and  their  proeesa  shaU  ex- 
tend to  all  ports  of  the  state.  Held,  in  an  action 
against  a  national  bank,  commenced  in  a  county 
other  than  those  mentioned  In  section  16,  to  recov- 
er ttS.OOO  on  a  contract  for  building  it  a  house  in  the 
county  of  its  principal  place  of  business,  that  the 
court  had  jurisdiction  of  the  person  of  defendant 
as  well  as  the  subject-matter  of  the  action. 

8.  In  snch  ease  the  action  is  improperly  oom- 
menoed,  and  the  proper  remedy  for  defendant  is  a 
motion  ifor  change  of  venue  under  Code  Civil  Proc. 
Cal.  i  397,  providing  that  it  may  be  granted  when 
the  county  designated  in  the  complaint  is  not  the 
proper  one  for  the  commencement  of  the  action; 
and  prohibition  will  not  lie. 

Commissioners'  decision.  In  bank.  On 
application  lor  a  writ  of  prohibition. 

Const.  Cal.  art.  6,  §  6,  provides  that  the 
superior  courts  shall  have  lurisdiction  in 
ail  cases  at  law  and  in  equity  in  which 
the  demand,  exclusive  of  Interest,  exceeds 
f  300.  Code  Civil  Proc.  Cal.  §  397,  provides 
that  a  changre  of  venue  may  be  granted 
when  the  county  designated  in  the  com- 
plaint is  not  the  proper  county. 

iVounsei^iSiiore,  for  petitioners.  Baldwin 
Jt  CumpbeU,  for  respondents. 

Yanclief,  C.  This  is  an  original  appli- 
cation to  this  court  for  a  writ  of  prohibi- 
tion commanding  the  superior  court  of 
San  Joaquin  county  to  desist  from  further 
proceeding  in  an  action  by  White  and 
Thomas  against  the  petitioner  to  recover 
a  balance  of  $6,000  upon  a  building  con- 
tract. The  petitioner  is  a  banking  cor- 
poration incorporated  under  the  laws  of 
the  United  States,  having  its  principal 
place  of  business  In  the  county  of  Fresno. 
in  this  state.  The  contract  was  for  the 
building  of  a  bouse  for  the  petitioner  in 
Fresno  county,  and  was  performed  on  the 
part  of  the  plaintiffs  in  that  county ;  but 
the  contract,  which  is  in  writing,  does 
not  state  where  payment  for  the  work 
was  to  be  made.  Thesummons  in  the  ac- 
tion was  served  on  the  petitioner  in  Fresno 
county.  Without  appearingfor  any  other 
purpose,  the  petitioner — defendant  in  that 
action— moved  to  dismiss  the  action  on 
the  ground  that  the  superior  court  of  San 
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Joaqain  county  had  no  ]aii8diction  of  the 
person  of  the  defendant.  ThiB  motion 
was  denied.  A  bill  of  exceptions  by  the 
defendant  on  the  denial  of- this  motion, 
and  a  copy  of  the  complaint,  are  set  out 
in  the  petition  as  the  basis  of  this  applica- 
tion. It  appears  that,  after  the  denial  of 
the  motion  to  dismiss,  the  defendant  filed 
a  demurrer  and  answer  to  the  complaint, 
and  demanded  a  change  of  tlie  place  of 
trial  to  Fi-esno  county,  and  gave  notice  of 
motion  tor  that  purpose;  but  it  does  not 
appear  that  the  court  ever  acted,  or  was 
moved  to  act,  upon  the  demurrer,  or  the 
matter  of  the  chanf^e  of  venue.  There  is 
nothing,  however,  in  the  demurrer,  an- 
swer, or  demand  for  change  of  venue,  hav- 
ing the  effect  to  waive  any  right  that  the 
defendant  ever  had  to  a  dismissal  ol  the 
action. 

1.  It  is  admitted  by  counsel  for  petition- 
er that,  by  virtue  of  section  5  of  article  G 
ol  tlie  constitution,  the  court  had  jurisdic- 
tion of  the  subject-matter  of  the  action; 
but  they  contend  that  section  IG  of  article 
12  deprives  the  court  of  jurisdiction  of 
the  person  of  the  defendant,  for  the  rea- 
sons that  the  defendant  is  a  corporation 
having  it«  principal  place  of  business  in 
Fresno  county;  that  the  contract  upon 
which  the  suit  was  brought  was  not  made, 
and  was  not  to  be  performed.  In  San 
Joaquin  county;  and  that  no  obligation 
on  that  contract  arose,  or  breach  thereof 
occurred,  In  San  Joaquin  county.  Wheth- 
er these  are  sufficient  reasons  or  not,  it 
appears  that  they  are  true  as  matters  of 
f€tct.  The  section  of  the  constitution  re- 
lied on  is  as  follows:  "A  corporation  or 
association  may  be  sued  in  the  county 
where  the  contract  is  made,  or  is  to  be 

Eerformed,  or  where  the  obligation  or  lia- 
illty  arises  or  the  breach  occurs,  or  in  the 
countj'  wliere  the  principal  place  of  busi- 
ness of  such  corporation  is  situated,  sub- 
ject to  the  power  of  the  court  to  change 
the  place  of  trial  as  in  other  cases. "  It  is 
claimed  that  this  section,  though  not  man- 
datory in  form,  is  made  so  bysection  22  of 
article  1,  which  is  as  follows:  "The  pro- 
visions of  this  constitution  aremandatory 
■and  prohibitory,  unless  by  express  words 
they  are  declared  to  be  otherwise. "  But 
the  express  words  "may  be  sued, "  in  sec- 
tion 16  of  article  12,  are,  expressly,  merely 
permissive;  and  by  these  express  words 
that  section  is  "declared  to  be  otherwise" 
than  mandatory,  if  mere  permission  is 
different  from  a  command.  No  other  ex- 
press words  were  necessary  to  indicate 
that  a  command  was  not  intended,  or  to 
declare  that  something  different  from  a 
command  was  intended.  It  will  not  be 
contended  that  section  22  of  articlel  has  the 
•effect  to  malie  the  first  clause  of  section  9 

01  thesame  article  mandatory,  viz., "  Every 
citizen  may  freely  speak,  write,  and  publish 
his  sentiments  on  all  subjects;"  or  the 
clause  in  section  16,  art.  4,  " He  [the  gov- 
ernor] may  object  to  one  orniore  items, 
while  approving  the  other  portions  of  the 
bill;"  or  the  following  clauses  of  section 

2  of  article  6,  "Any  four  justices  may, 
either  before  or  after  judgment  by  a  de- 
partment, order  a  case  to  be  heard  in 
bank,"  and  "the  chief  justice  may  sit  in 
dther  department;"  yet  there  is  no  ex- 


press  word,  except  the  word  "may,"  in 
any  of  these  clauses,  declaring  or  indicat- 
ing that  it  is  "otherwise"  than  manda- 
tory. It  therefor  seem  8  plain  that  in  these 
instances  the  word  "may"  was  used  and 
intended  expressly  to  "declare"  that  these 
clauses  are  not  mandatory,  and  no  reason 
is  perceived  why  it  was  not  so  used  and 
intended  in  section  16  of  article  12.  It  is 
not  questioned  that  the  proviso  in  section 
5  of  article  6  is  mandatory,  viz. :  "That all 
actions  for  the  recovery  ol  the  possession  of, 
quieting  the  title  to,  or  lor  the  enforcement 
of  liens  upon,  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real 
estate,  or  any  part  thereof,  affected  by 
such  action  or  actions,  is  situated."  It 
can  hardly  be  presumed  tliat  the  fraroers 
of  the  constitution  failed  to  foresee  that 
there  might  be  just  occasion  lor  suing  a 
corporation  to  recover,  quiet  the  title  to, 
or  enforee  a  Hen  upon  real  estate  not  situ- 
ated In  any  of  the  counties  enumerated  in 
section  16  of  article  12;  yet  upon  the  oc- 
currence of  such  an  occasion,  W  this  sec- 
tion is  to  be  deemed  mandatory,  there 
would  be  a  square  conflict  between  it  and 
the  proviso  above  quoted,  in  which  one 
or  the  other  mupt  yield,  or  there  would  be 
no  reme<ly  against  thecorporation.  Sui-e- 
ly  no  extraordinary  meaning,  resulting  in 
such  a  conflict  or  failure  of  remedy,  should 
be  attributed  to  the  words  of  section  16  of 
article  12,  if  their  ordinary  meaning  would 
give  any  eHect  to  the  section  without  con- 
flict. Without  leading  to  any  conflict,  this 
section  has  the  effect  to  permit  a  corpora- 
tion to  be  sued  in  certain  counties  other 
than  that  of  its  residence  or  principal 
place  of  business,  at  the  option  of  the 
plaintiff,  and  to  deny  to  corporations  the 
absolute  right  to  a  change  of  venue  when 
sued  in  such  other  counties.  This  effected 
an  important  change  in  the  law  as  it 
existed  before  the  adoption  ol  the  present 
constitution,  in  so  far  as  it  denies  the 
ahHolute  right  of  the  corporation  to  a 
change  of  venue  to  the  county  of  its  princi- 
pal place  of  business  when  sued  in  any  one 
of  the  other  counties  named  in  the  sec- 
tion; and  this  seems  to  be  the  only  effect 
intended. 

It  is  suggested  that  the  expression  ol 
certain  counties  in  which  a  corporation 
"may  be  sued"  is  exclusive  of  all  other 
counties.  But  the  mnxlra  cited  In  suppoi't 
ol  this  excludes  only  what  Is  not  ex- 
pressed. Here  it  is  expressed  in  thesame 
instrument  (section  5,  art.  6)  that  all  su- 
perior courts  have  jurisdiction  ol  the  sub- 
ject-matter ol  the  action  in  question,  and 
that  "their  process  shall  extend  to  all 
parts  ol  the  state. "  The  whole  and  ex- 
clusive subject-matter  of  section  5,  art.  6, 
is  jurisdiction  of  superior  courts,  whereas 
the  only  expressed  subject-matter  ol  sec- 
tion 16,  art.  12,  is  venue  ol  actions  against 
corporations.  To  extend  the  ordinary 
meaning  ol  the  words  of  the  latter  section 
by  the  application  of  the  maxim  cited, 
would  be  to  bring  it  into  direct  conflict 
with  what  Is  clearly  expressed  in  section  5 
of  article  6.  The  very  (juestion  under  de- 
bate is,  does  section  16  of  article  12  exclude 
what  is  expressed  in  section  5  of  article  6? 
Section  1243  of  theCode  of  Civil  Procedure, 
relating  to  judicial   proceedings  to  cun- 
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demn  private  lands  for  pttbllc  Tiae,  provides 
that  'all  proceeUings  oiider  this  title  must 
be  bruufcbt  In  the  superior  court  of  the 
county  In  which  the  property  Is  situated. 
They  must  be  commenced  by  tHing  a  com- 
plaint, and  Isauing  a  ■ummons  thereon." 
There  are  two  cases  reported  in  65  Cal.— 
cue  at  page  894,  (California  S.  R.  Co.  v. 
Southern  Pac.  R.  Co. .4  Pac.  Rep.  844,)  and 
the  other  at  page  409,  (.Same  v.  Same,  4 
Pac.  Rep.  388)— in  which  the  Southern  Pa- 
cific Railroad  Company  was  sued  to  con- 
demn a  portion  of  its  land.  In  the  first 
ease  the  land  was  situated  in  San  Diego 
county,  and  in  the  other  case  in  San  Ber- 
nnrdino  county.  In  each  case  the  ddend- 
ant  moved  for  a  change  of  venue  to  San 
Francisco,— Its  principal  place  of  business. 
In  each  case  the  motion  was  denied  on  the 
ground  that  section  1243  of  the  Code  of 
Civil  Procedure  required  the  action  or 
proceeding  to  be  brought  in  the  county 
tvhere  the  land  wan  situated.  As  neither 
of  these  cases  was  founded  upon  con- 
tract nor  upon  tort,  it  would  eeem,  if 
section  16  of  article  1'2  is  mandatory, 
that  the  defendant  had  an  absolute, 
constitutional  right  to  a  change  of  Avenue 
to  the  county  of  its  principal  place  of 
business,  and  that  section  1243  of  the 
C«ide  of  Civil  Procedure  (enacted  April, 
1880)  is  unconstitutional  so  far  as  corpo- 
rations are  concerned.  It  is  true  that  this 
constitutional  question  does  not  espressly 
appear  to  have  been  considered  In  either 
of  these  cases,  yet  It  is  not  therefore  to  be 
presumed  that  the  court  unwittingly  dis- 
regarded a  constitutional  requirement, 
but  rather  that,  being  aware  of  section  16 
of  article  12  uf  the  constitution,  neither 
court  nor  counsel  considered  it  inconsist- 
ent with  section  1248  of  the  Code  of  Civil 
Procedure.  If  section  1243  of  the  Code  of 
Civil  Procedure  is  constitutional,  no  rea- 
(Bon  Is  perceived  why  section  396  of  the 
same  Code  should  be  considered  unconsti- 
tutional. It  was  said  In  one  of  these 
cases,  overruling  Jenkins  v.  Stage  Co.,  22 
Cal.  537,  that  a  corporation  has  no  place 
of  residence  In  the  sense  of  section  895  of 
the  Code  of  Civil  Procedure,  but  section  16 
of  article  12  says  nothing  about  residence. 
It  simply  provides  thatacori)oration  may 
be  sued  in  the  county  where  It  has  its  prin- 
cipal place  of  business.  But,  as  to  the 
point  of  residence  of  a  corporation,  these 
cases  were  overruled  in  Colin  v.  Railroad 
Co.,  71  Cal.  488, 12  Pac.  Rep.  498,  wherein 
Jenkins  v.  Stnge  Co.  was  reaffirmed,  and 
wherein  It  was  also  decided  that,  as  the 
suit  was  not  commenced  In  any  one  of 
the  counties  designated  in  section  16,  art. 
12,  of  the  constitution,  the  defendant  was 
entitled,  upon  its  motion  and  a  proper 
showing,  to  have  the  place  of  trial  changed 
to  the  county  of  Its  principal  pltkce  of  busi- 
ness; and  this  decision  is  expressly  based 
upon  section  16  of  article  12  of  the  consti- 
tution, and  the  authority  of  the  case  of 
California  S.  R.  Co.  v.  Southern  Pac.  R. 
Co.,  65  Cal.  394,  4  Pnc  Rep.  344,  and  there- 
fore furnishes  a  sufficient  answer  to  the 
point  made  by  counsel  forpetitionertotlie 
effect  that  the  remedy  by  motion  for 
change  of  venue  was  not  available  to  the 
petitioner,  for  the  reason  that  the  superior 
court  had  no  jurisdiction  even  to  hear  or 


determine  such  motion,  or  any  other  ex- 
cept his  motion  to  dismiss.  In  Lewis  v. 
Railroad  Co..  66  Cal.  209,5  Pac.  Rep.  79,  the 
defendant  corporation,  whose  principal 
place  of  business  was  in  the  city  and  coun- 
ty of  San  Francisco,  was  sued  in  the  coun- 
ty of  Santa  Clara  for  damages  on  account 
of  a  personal  Injury,  and  moved  for  a 
change  of  venue  to  San  Francisco.  It  was 
held  that  this  motion  was  properly  de- 
nied, because  section  16  of  article  12  au- 
thorizes suchasuittobe  commenced  in  the 
county  where  the  liability  arose,  as  well 
as  in  the  county  of  the  principal  place  of 
business  of  the  corporation,  and  is  not  lim- 
ited to  actions  ex  contractu;  and,  for  the 
purpose  of  ascertaining  the  meaning  of 
this  section,  the  court  considered  the  re- 
ported oroceedings  of  the  constitutionsd 
convention.  By  this  decision  it  is  settled 
that,  where  a  corporation  is  sued  in  any 
one  of  the  counties  mentioned  In  this  sec- 
tion, it  cannot  demand  a  change  of  venue 
as  matter  of  absolute  right,  but  only  "  a« 
in  other  cases, "  and  for  other  reasons  than 
that  the  county  in  which  the  action  is 
commenced  is  not  the  proper  county. 

2.  It  is  contended  by  counsel  for  peti- 
tioner that,  inasmuch  as  the  petitioner  is 
a  national  banking  association  incorpo- 
rated under  the  law  of  congress,  a  state 
court,  outside  of  the  county  or  city  in 
which  it  is  located,  has  no  Jurisdiction  of 
au  action  against  it  of  the  character  of 
the  action  in  question  here.  Rev.  St.  U. 
S.  §  5198.  I  do  not  think  this  point  should 
be  sustained.  An  able  discussion  of  all 
the  points  involved  in  it  may  be  found  in 
the  analogous  case  of  Claflin  v.  House- 
man, 93  U.  S.  130,  wherein  the  conclusions 
seem  to  be  adverse  to  the  position  of  the 
learned  counsel  for  the  petitioner  hei'e.  In 
Casey  v.  Adams,  102  U.  S.  66,  the  defend- 
ant objected  to  the  iarisdiction  of  a  state 
court  of  the  state  of  Louisiana  "  upon  the 
ground  that  a  national  bank  cannot  be 
sued  in  a  state  court,  except  in  the  county 
or  parish  in  which  it  is  located. "  There 
was  no  question  as  to  the  truth  of  the  al- 
leged facts  constituting  the  grounds  of 
the  objection.  The  state  court  overruled 
the  plea,  and  the  supreme  court  of  the 
United  Statesafflrmed  the  Judgment.  It  Is 
true  that  the  supreniecourt  remarked  that 
It  thought  section  5198,  Rev.  St.,  "relates 
to  transitory  actions  only,  and  not  to 
such  actions  as  are  by  law^  local  in  their 
character;"  but  this  remark  was  not  nec- 
essary to  the  decision,  and  there  is  noth- 
ing in  section  5198  relating  to  the  distinc- 
tion between  local  and  transitory  actions. 
So  far  as  it  relates  to  the  courts  in  which 
national  banks  may  be  sued,  this  section 
Is  as  follows:  "That  suits,  actions,  and 
proceedings  against  any  association  un- 
der this  title  may  be  had  in  any  circuit, 
district,  or  territorial  court  of  the  United 
States  held  within  the  district  in  which 
such  association  may  be  established,  or  In 
any  state,  county,  or  municipal  court  in 
the  county  orclty  In  which  said  association 
is  located,  having  Jurisdiction  in  similar 
cases."  The  only  orher  part  of  the  na- 
tional banking  lawtouching  this  question 
is  the  fourth  division  of  section  5136,  which 
provides  that  such  associations  "shall 
have   power—    •    •    •    Fourth,  to   sue 
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and  be  sued,  complnln  and  defend,  In  any 
court  of  law  and  equity,  ub  fully  as  natur- 
al persons. "  This  of  itself  would  authorize 
suits  by  and  against  them  in  any  state 
court  having  jurisdiction  of  the  subject- 
matter.  BankT.Deveaux,5  Cranch,61.  It 
seems  probable  that  it  was  the  Intention 
of  congress,  by  sections  5136  and  6i'J8,  to 
confer  Jurisdiction  of  all  actions  and  pro- 
ceedings by  and  against  national  banks 
upon  state  courts  having  Jurisdiction,  by 
state  laws,  In  similar  cases;  and  this 
must  be  the  result,  according  to  the  prin- 
ciples laid  down  in  Olaflin  v.  Houseman, 
supra,  since  such  Jurisdiction  is  not  ex- 
cluded by  any  express  provision.  After 
noticing  the  elaborate  discussions  of  this 
question,  Mr.  Justice  Bradlkt  (page  136) 
says :  "But  the  result  of  these  discussions 
has.  In  our  judgment,  been,  as  seen  in  the 
above  cases,  to  afflrm  the  Jurisdiction  [of 
the  state  courts]  where  it  is  not  excluded 
by  express  provision,  or  by  incompatibil- 
ity in  its  exercise  arising  from  the  nature 
of  the  particular  case.  When  we  consider 
the  structure  and  true  relations  of  the  fed- 
eral and  state  governments, there  is  really 
no  just  foundation  for  excluding  the  state 
courts  from  all  such  Jurigdictlon."  After 
illustrating  this  principle  at  considerable 
length,  the  learned  Justice  arrives  at  the 
conclusion  "that  the  assignee  In  bank- 
ruptcy, under  the  bankrupt  act  of  1867  as 
it  stood  before  the  Revision,  had  authority 
to  bring  suit  In  the  state  courts  wherever 
those  courts  were  invested  with  appropri- 
ate jurisdiction  suited  to  the  nature  of  the 
case. " 

Nor  is  there  anything  In  the  distinction 
between  transitory  actions  and  local  ac- 
tions which  should  affect  the  application 
of  sections  5136  and  5198  of  the  United 
States  Revised  Statutes,  or  of  the  princi- 
ples announced  in  (^aflln  y.  Houseman, 
except,  perhaps,  when  local  actions  are 
purely  In  rem,  and  therefore  require  no 
actual  service  of  process  upon  any  person, 
natural  or  artifldal.  Actions  to  enforce 
mortgages  and  other  liensupon  real  prop- 
erty, and  actions  to  condemn  real  prop- 
erty for  public  use,  are  actions  against  the 
owners  of  the  property,  of  whoso  persons 
the  court  must  acquire  jnrlsdiction  by 
actual  service  of  process  before  It  can  ren- 
der any  Judgment  affecting  their  property 
rights.  Beside,  in  the  United  States  gener- 
ally, and  particularly  in  this  state,  the 
distinction  between  local  and  transitory 
actions,  so  far  as  any  consequence  attends 
it.  depends  entirely  upon  statutory  law, 
which  is  not  necessarily  nor  actually  uni- 
form throughout  the  states,  and  does  not 
coincide  with,  or  depend  upon,  the  distinc- 
tion between  actions  in  rem  and  actions 
in  personam.  Then,  again,  all  those  large 
classes  of  actions  which  are  said  to  be 
quasi  in  rem  require  jurisdiction  of  the  in- 
dividual persons  interested,  and  most  of 
them  are  prosecuted  without  any  seizure 
of  the  thing. 

From  the  foregoing  considerations  Icon- 
elude  (1)  that  the  superior  court  of  San 
Joaquin  county  had  Jurisdiction  of  the 
person  of  the  defendant,  having  acquired 
it  by  service  of  summons:  (2)  that,  upon 
the  showing  made  here,  San  Joaquin 
county  was   not   the   proper  county  in 


which  to  commence  the  action  of  White  iSs 
Thomas  against  the  petitioner;  and  (3) 
that  a  motion  by  the  petitioner  for  a 
change  of  venue  according  to  the  provis- 
ions of  the  Code  of  Civil  Procedure  was  a 
plain,  speedy,  and  adequate  remedy,  in 
the  ordinary  course  of  law,  for  the  error 
and  wrong  of  commencing  the  action 
in  an  improper  county.  I  therefore  think 
that  the  writ  should  be  dlschargd. 

We  concur:    Belchbb,  C.  C. ;  Hatnb,  C. 

Per  Curiam.  For  the  reasons  giv^i  in 
the  foregoing  opinion  the  writ  is  dis- 
charged. 

""""  84  Cal.  2M 

Knott  r.  Peden.    (No.  13,264.) 

(Supreme  Court  of  Ca1\formia.    June  T,  1890.) 

Taxation— AssESBin:NT—AppBAl.—AB8iaiiKBKT0* 
Erboks. 

1.  Const.  Cal.  art.  IS,  S  4,  provides  that  mort- 
gai^ed  property,  less  the  value  of  the  mortsaee, 
shall  be  assessied  to  the  property  owner,  and  tha 
value  of  the  mortgage  to  the  mortgagee.  FoL 
Code  CaL  i  8660,  provides  that  the  assessor  must 
specify  in  his  assessment  book,  "in  separate  col- 
umns, under  appropriate  heads, "  the  value  of  the 
mortgage,  and  deduct  the  same  from  the  value  of 
the  property,  and  then  enter  the  remainder  in  ao- 
other  column  as  the  amonnt  to  be  assessed  to  the 
property  owner.  Held,  that  where  the  assessor 
enters  the  value  of  the  mortgaged  properlgr  in  the 
appropriate  column,  but  falls  to  enter  the  value  of 
the  mortgage  in  the  property  owner's  assessment, 
and  to  deduct  it  from  the  value  of  the  property, 
the  assessment  and  all  subsequent  proceedings 
thereunder  are  void,  and  a  sale  for  the  non-payment 
of  the  taxes  so  assessed  will  not  divest  the  prop- 
erty owner's  title. 

2.  Code  Civil  Froo.  CaL  S  658,  subd.  S,  which 
requires  one  who  appeals,  because  the  evidenoe 
does  not  sustain  the  decision,  to  specify  wherein 
the  insufficiency  oonsists.  Is  sufficiently  complied 
with  by  an  allegation  that  there  is  no  evidenoe 
to  support  the  decision  appealed  from. 

Commissioners'  decision.  Department  L 
Apt)eal  from  superior  court, Tefaamacoun- 
ty ;  Charlks  P.  Bratnard,  Judge. 

Action  to  quiet  title  by  Knott  against 
Peden  and  others.  There  was  Judgment 
for  plaintiff,  and  defendant  Peden  appeals. 
Code  Civil  Proc.  Cal.  §  659,6ubd. 8, provides 
that,  where  an  appeal  is  taken  because  of 
"the  insufficiency  of  the  evidence  to  Justify 
the  verdict  or  other  decision,  the  state- 
ment shall  specify  the  particulars  in  which 
such  evidence  is  alleged  to  be  insufficient. " 

John  F.  Elliaon,  for  appellant.  Cbip- 
mau  &  Oarter,  for  respondent. 

Gibson, C.  Plaintiff  brought  this  action 
against  appellant,  Peden,  and  two  others, 
to  quiet  his  title  to  a  certain  tract  of  land 
lu  Tehama  county.  A  Joint  answer  was 
filed,  in  which  the  co-defendants  of  Peden 
disclaimed  any  interest  in  the  laud,  and 
the  latter  admitted  that  prior  to  the  16th 
day  of  March,  1885.  the  title  thereto  was  in 
plaintiff,  but  averred  that  such  title  was 
on  that  date  transferred  to  his  grantor, 
one  Gale,  by  virtue  of  a  sale  of  the  land 
for  delinquent  taxes,  upon  which  Gale,  in 
due  course,  received  a  certiflcate  of  sale  of 
and  a  tax-deed  to  the  premises.  The  trial 
court,  with  other  tacts,  found  the  assess- 
ment upon  which  the  sale  and  deed  rested 
to  be  void, and  gave  Judgment  forplaintlQ. 
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This  appefll  Ib  from  that  Judgment  and  an 
order  denying  a  new  trial.  Insufflciency 
of  The  evidence  to  sustain  the  flndinga  is 
the  only  reason  presented  for  a  reversal  of 
the  Judgment. 

In  the  Htatement  12  findings  are  specified 
as  bdng  unsupported  by  the  evidence,  but 
none  of  the  specifications,  as  required  by 
subdivlBion  3  of  section  6u9  of  the  Code  of 
Civil  Procedure,  shows  wherein  the  evi- 
dence Is  iusufBciont,  except  the  first,  in 
which  it  is  stated  that  there  is  no  evidence 
to  support  the  finding  assailed;  for,  if 
there  is  no  evidence  to  support  a  finding, 
such  a  specification  would,  of  course,  be 
sufficient.  And,  as  It  has  been  repeatedly 
held  that  such  requirement  cannot  be  dis- 
pensed with,  we  could  properly  confine 
onr  examination  to  this  one  finding;  but 
as  respondent's  counsel  have  not  objected 
upon  this  ground,  and  have  treated  the 
apeciflcations  as  sufficient,  we  have  exam- 
ined the  evidence,  and  find  that  it  is  suffi- 
cient to  support  the  findings.  The  main 
fact  disclosed  by  it,  and  upon  which  the 
case  turns,  is  that  the  asHeHBraent  made  by 
the  county  assessor  uf  Tehama  county  for 
the  year  1884  is  invalid. 

The  assessment  roll  for  that  year  shows 
that  in  aOdltlonto  the  property  in  contro- 
versy, which  is  valued  at  $2,^0,  two  town 
lots  and  the  improvements  thereon,  val- 
aed  at  $325,  and  certain  perRonal  property 
of  the  value  of  $70,  were  asBeused  to  the 
plaintiff.  The  town  lots  were  subject  to 
a  mortgage  interest  of  the  value  of  $300  in 
favor  of  one  Potts,  and  the  land  in  ques- 
tion to  a  mortgage  interest  of  the  value 
of  $2,000  In  favor  of  one  Dowllng.  The 
as-sessment  and  taxation  of  property 
subject  to  a  mortgage,  and  the  mort- 
gage itself,  are  governed  by  the  follow- 
ing rule,  established  by  the  constitution 
of  the  state:  "A  mortgage,  deed  of  trust, 
contract,  or  other  obligation  by  which 
a  debt  is  secured,  shall,  for  the  pur- 
poses of  naseBBinent  and  taxation,  be 
deemed  and  treated  as  an  interest  in  the 
property  affected  tliereby.  Except  as  to 
railroad  and  other  quasi  public  corpora- 
tions, in  case  of  debts  so  secured,  the  value  of 
the  property  affected  by  such  mortgage, 
deed  of  trust,  contract,  or  obligation,  less 
the  value  of  such  security,  shall  be  asseBsed 
and  taxed  to  the  owner  of  the  property, 
and  the  value  of  such  security  shall  be  as- 
sessed and  taxed  to  the  owner  tliereof  in 
the  county,  city,  or  district  in  which  the 
property  affected  thereby  is  situate."  Ar- 
ticle 13,  §  4.  A  complete  listing  by  the  as- 
sessor of  all  the  taxable  property  of  each 
tax-payer,  including  the  manner  in  which 
property  subject  to  mortgage  liens  shall 
be  assessed,  is  provided  for  In  section  3ii50 
of  the  Political  Code.  It  prescribes :  "The 
assessor  must  prepare  an  asseBsment 
book  with  appropriate  hcadingH,  alpha- 
betically arranged,  unless  otherwise  di- 
rected by  the  state  board  of  equallKatiun, 
In  which  must  be  listed  all  property  witiiin 
theconnty,andIn  which  must  bespeciflcd. 
In  separate  columns,  under  the  appropri- 
ate bead,"  the  name  of  the  person  to 
whom  the  property  is  assessed,  together 
with  a  proper  description  and  valuation 
of  each  parcel  or  article  of  property  as- 
■eased,  exclusive  of  money;  the  amount  of 
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money;  the  school,  road,  and  other  rev- 
enue districts  in  which  each  piece  of  prop- 
erty ussesaed  is  situated;  the  total  value 
of  all  property ;  the  poll-tax,  If  the  person 
usuessed  Is  liable  to  pay  one;  and  by  sub- 
division 15:  "When  any  property  except 
tliat  owned  by  a  railroad  or  other  quasi 
public  corporation  is  subject  to  or  affect- 
ed by  a  mortgage,  deed  of  trust,  contract, 
or  other  obligation  by  which  a  debt  is  se- 
cured, he  must  enter  in  the  proper  column 
the  value  of  such  security,  and  deduct  the 
same.  In  entering  assessments  contuining 
solvent  credits  subject  to  deductions,  a& 
provided  in  section  8628  of  this  Code,  he 
must  enter  in  the  proper  column  the  value 
of  the  debts  entitled  to  exemption,  and 
deduct  the  same.  In  making  the  deduc- 
tions from  the  total  value  of  property  aa- 
sessed,  as  above  directed,  he  must  enter 
the  remainder  in  the  column  provided  for 
the  total  value  of  all  property  for  taxa- 
tion.   •    •    •" 

The  assessment  nf  the  property  in  quea- 
tlon  here  was  not  made  In  conformity 
with  either  the  constitution  or  the  Code. 
It  is  entered  at  $2,340  in  the  coluum  of  the 
OBBessmeiit  roil  designed  to  show,  "Value 
of  real  estate  other  than  town  and  city 
lots;"  while  on  the  same  page,  in  a  differ- 
ent assessment,  vix.,  that  of  Dowllng,  ap- 
pears a  mortgage  interest  In  the  same 
land,  entered  at  $2,000,  in  a  column  with 
this  heading :  "Total  value  of  all  property 
after  deductions. "  If  the  amount  of  this 
mortgage  interest  were  deducted  from  the 
value  of  the  land,  as  required  by  the  con- 
stitution, the  value  of  the  land  assessable 
to  the  plaintiff  as  owner  would  be  but 
9^W>.  This  value  is  all  the  plaintiff  could 
be  properly  assessed  for  under  the  consti- 
tution, and  it  nowhere  appears  separately 
in  his  assessment.  The  value  of  the  mort- 
gage interest  in  the  land  held  by  Dowllng 
is  not  shown  in  the  assessment.  It  is  only 
found  in  the  separate  assessment  of  Dowl- 
lng, and  seems  to  have  been,  together  with 
the  mortgage  interest  of  Potts  in  the  town 
lots,  which  Is  also  only  found  In  the  sepa- 
rate assessment  of  the  latter,  carried  to  the 
assessment  of  plaintiff,  and  entered  In  the 
column  headed,  "Deductions  on  account  of 
mortgages,  deeds  of  trust,  contracts,  or 
other  obligations  by  which  a  debt  Is  se- 
cured by  a  lien  on  property, "  and  deducted 
from  the  gross  value  of  all  the  property  of 
the  latter,  leaving  the  sum  of  $4^)5  as  the 
amount  assessable  to  him,  after  all  deduc- 
tions. This  amount,  however,  can  only  be 
ascertained  by  taking  the  three  separate 
assessments  of  plaintiff  and  his  two  mort- 
gagees together  as  one,  and  deducting  the 
value  of  the  two  mortgage  interests  as 
above  shown. 

It  is  apparent,  then,  that  the  asBessor 
not  only  failed  to  comply  with  the  consti- 
tution, but  Ignored  the  plain  object  of  sec- 
tion 3650  of  the  Political  Code,  which  re- 
quires the  assessment  of  each  tax-puyer  to 
be  complete  within  itself,  Furtheruioi-e, 
the  assessment  of  plaintiff  Is  defective  in 
another  particular.  The  court  found  that 
at  the  time  the  aBBCssment  was  made  the 
land  in  dispute  wan  In  the  "Tehama  road 
district;"  yet  the  district  is  not  shown 
upon  the  roll.  There  Is  no  entry  in  the 
column  headed, "Road-District."  The  con- 
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elusion  we  have  reached  renders  It  unnec- 
essary to  confllder  the  other  pointR  made, 
and  fur  the  reasons  given  we  advise  that 
the  judgment  and  order  be  affirmed. 

We  concur:   Vanclief,  C.  ;  Poote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  ave  affirmed. 


83  CaL  821 

SoMEBS  y.  SoMBRB.    (No.  13,636. ) 
{Supreme  Court  of  California.    ItAj  1, 1890.) 
Afpbal— Dismissal. 
Ad  appeal  will  not  be  dismissed  becanse  the 
transcript  was  not  filed  within  the  required  time 
after  the  appeal  was  perfected ;  a  rule  of  court  pro- 
viding that,  if  there  be  a  statement  which  may  be 
used  in  support  of  the  appeal,  the  time  limited  does 
not  commence  U>  run  until  such  statement  is  set- 
tled, and  it  appearing  that  appellant  prepared  and 
served  such  a  statement  to  be  used  on  the  motion 
for  a  new  trial,  but  that  it  has  never  been  settled 
because  of  the  refusal  of  the  trial  judge  to  act  up- 
on it. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Jameb 
G.  Maouire,  Judge. 

Matt.  I.  Sullivan,  for  appellant.  B.  B. 
mtcbell,  tor  respondent. 

Beatty,  C.  J.  This  is  a  motion  to  dis- 
miss an  appeal  from  tlie  judgment  in  the 
action  above  entitled  upon  the  ground 
that  no  transcript  has  been  filed  here  not- 
withstanding more  than  40  days  have 
elnpsed  since  the  appeal  was  perfected. 
But  it  will  be  seen,  by  reference  to  rule  2 
of  this  court,  that  the  time  within  which 
a  transcript  must  be  filed  does  not  in  all 
cases  commence  to  run  from  the  date  of 
perfecting  the  appeal.  If  there  be  a  bill  of 
exceptions  or  statement  which  may  be 
used  in  support  of  the  appeal,  the  40  days 
allowed  by  the  rule  for  filing  the  tran- 
script does  not  commence  to  run  until 
snch  bill  or  statement  is  settled.  In  this 
case  it  appears  that  the  appellant  is  mov- 
ing for  a  new  trial ;  that  he  prepared  and 
served  a  statement  to  be  used  on  that  mo- 
tion within  due  time,  but  that  it  has  never 
been  settled,  owing  to  the  refusal  of  the 
trial  judge  to  act  upon  it.  Ue  is  still  en- 
deavoring to  procure  the  settlement  of 
this  statement,  and  makes  affidavit  that 
it  will  constitute  a  material  part  of  the 
record  on  his  appeal.  That  it  may  be 
used  In  support  of  his  appeal  from  the 
judgment  is  clear.  Code  Civil  Proc.  §  950. 
Such  being  the  case,  the  motion  to  dis- 
miss must  be  denied,  and  it  is  so  ordered. 


We  concur: 
J. ;  Fox,  J. 


Paterson,  J.;  Thornton, 


83  Cal.  636 

Brown  v.  Stark.  (No.  12,778.) 
{Supreme  Court  of  California.  May  3,  1890.) 
Dedicatiox— Record  op  Plat— Salb  of  Lots. 
1.  In  an  action  for  trespass,  it  appeared  that 
the  owner  of  certain  land  had  it  surveyed  and  plat^ 
ted  with  a  street  50  feet  wide  running  north  from 
a  highway,  which  street  was  marked  on  the  plat 
"Hester  Avenue.  "  This  plat  was  shown  to  pur- 
chasers, and  a  copy  thereof  posted  on  the  premi- 
ses.   Tlielotssold  to  defendant  were  descri)>ed  as 


bounded  on  one  side  by  this  avenue.  Prior  to  thia 
sale  the  avenue  was  thrown  open  to  public  travel, 
and  the  deed  to  defendant  was  recorded  beforethe 
balance  of  the  property  was  sold  to  plaiatiil. 
Held^  that  defendant  had  a  right  to  remove  a  fence 
in  said  avenue,  and  that  there  was  no  need  of  show- 
ing that  the  avenue  was  a  necessity. 

2.  The  owner  of  the  land  having  dedicated  the 
avenue,  and  it  having  been  accepted  and  used  not 
only  by  defendant,  but  by  the  public,  the  deed  to 
plaintilT  conveying  said  avenue  could  not  operate 
as  a  revocation  of  the  offer. 

8.  The  court  properly  refused  to  allow  the 
owner  of  the  land  to  state  whether  she  intended 
to  dedicate  any  street  when  she  sold  the  lots. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Santa  Clara 
county;  Frs.  E.  Spencer,  Judge. 

W.  C.  Kennedy,  for  appellant.  Thomas 
H.  Laiae,  for  respondent. 

Vanclief,  C.  This  is  an  action  In  the 
nature  of  trespass  for  entering  upon  the 
plaintiff's  land,  a  five-acre  lot,  and  remov- 
ing and  removing  and  destroying  a  fence, 
and  for  a  perpetual  Injunction  restrain- 
ing defendant  from  repeating  the  tres- 
passes complained  of.  The  answer  of 
the  defendant  confesses  the  entry  upon 
the  lot  described,  and  the  removal  of 
a  portion  of  the  fence,  and  seeks  to 
Justify  these  acts  by  averring  that  the  por- 
tion of  the  fence  removed  was  an  olv 
structlon  to  a  public  road  or  way  through 
said  lot;  and  specially  alleges  the  facts, 
and  acts  of  the  plaintiff  and  his  gran- 
tor claimed  to  constitute  a  dedication 
of  the  way  to  public  use,  and  an  accept- 
ance and  use  thereof  by  the  public  and  by 
the  defendant ;  and  further  alleges  that 
the  entry  of  the  defendant  upon  the  way, 
and  the  removal  of  that  portion  of  the 
fence  obstructing  it,  were  the  acts  com- 
plained of  as  trespasses.  In  response  to 
the  issues  made  by  the  pleadings,  the  court 
found  the  facts  and  law  as  follows: 

"(1)  On  the  12th  day  of  October,  1871. 
Craven  P.  Hester  was  the  owner  in  fee  of 
the  land  described  in  the  plaintiff's  com- 
plaint, consisting  of  five  acres,  fronting 
2C3  4-12  feet  on  the  Alameda  road,  referred 
to  in  the  complaint,  and  running  back  830 
3-12  feet;  that  on  said  day  said  Craven  P. 
Hester  conveyed  to  his  daughter,  Sallie  P. 
Maddock,  for  the  consideration  of  natural 
love  and  affection,  said  tract  of  land,  which 
thereupon  became  and  was  her  separate 
property.  (2)  .-^fterwanls,  and  prior  to 
the  19th  day  of  April.  1878,  said  Sallie  P. 
Maddock,  the  said  owner  of  the  whole  of 
said  land,  caused  the  same  to  be  surveyed 
and  laid  off  into  lots  of  convenient  size  for 
the  purposes  of  sale,  with  a  street  or  road 
fifty  feet  wide  running  through  it  about 
thecenter,  and  extending  from  the  Alameda 
road  to  the  opposite  or  northern  end 
thereof,  and  caused  a  plat  of  said  survey 
to  be  made  showing  said  road  or  avenue, 
which  was  called  and  laid  down  on  said 
map  as  'Hester  Avenue,'  which  plot  was 
exhibited  to  buyers,  and  a  copy  thereof 
posted  up  on  the  premises,  offering  the  lots 
for  sale.  (3)  Tliat  afterwards,  and  in  the 
year  1S7S,  Sallie  P.  Maddock  sold  three  of 
said  lots  by  said  plat,  and  made, executed, 
and  delivered  (with  her  husband)  deeds  of 
conveyance  thereof;  describing  said  Iota 
as  bounded  on  one  side  by  aald  Heater 
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aTenue.  Two  of  these  were  sold  in  one 
parcel  to  S.  A.  Bishop,  which  fronted  100 
leet  on  said  Hester  avenue,  and  ran  back 
110  feet,  and  Is  thesameproperty conveyed 
by  said  S.  A.  Bishop,  by  deed  dated  May 
11,  1881,  to  Maggie  .Stark,  wife  of  the  de- 
fendant, which  lots  Mrs.  Maggie  Stark  has 
continuously  owned  and  improve<l,  and 
are  located  about  235  leet  north  of  said 
Alameda  road.  The  other  lot  was  sold 
and  conveyed  as  aforesaid  to  Mrs.  Mary 
Pillot  In  December,  18T8,  and  fronts  50  leet 
on  said  Hesteravenne,  and  lays  Just  north 
of  the  said  Bishop  lot.  Said  'Hester  Ave- 
nue' was  thrown  open  to  public  travel  by 
said  Maddock  and  wife  priorto  the  sale  of 
said  lots,  and  was  by  them  fenced  off  50 
leet  wide  as  far  north  as  the  north  line  of 
the  Plliot  lot  prior  to  the  purchase  by  the 
plaintiff,  as  hereinafter  found,  with  the 
whole  width  left  open  to  the  Alameda 
road,  or  northern  end.  All  of  said  deeds 
were  recorded  in  the  office  of  the  county 
recorder  of  said  Santa  Clara  county  prior 
to  plain  tiff's  said  purchase.  (4)  That  after 
Bald  sales  and  the  recording  of  the  deeds 
as  In  the  last  finding  stated,  to-wit,  on  the 
6th  day  of  December,  1882,  the  plaintlft 
purchased  the  remainder  of  said  6-acre 
tract  from  Maddock  and  wife,  obtained 
their  conveyance  therefor,  and  went  into 
possession.  Soon  after  his  said  purchase 
be  extended  the  fence  on  the  north  line  of 
the  Alameda  road  tifteen  feet  further  west, 
and  ran  a  fence  north  therefrom,  so  as  to 
include  in  his  inclosure  a  strip  of  land,  fif- 
teen feet  wide,  running  north  as  far  as  the 
north  line  of  the  Pillot  lot,  now  owned  by 
W.  S.  Clark,  which  reduced  the  width  of 
said  Hester  avenue  to  thlrty-fi ve  leet  for 
said  distance,  which  fence  still  remains 
thei-e.  (5)  The  only  road-way  available 
to  reach  the  lots  sold  as  aforesaid  to 
Bishop  and  Mrs.  Pillot  from  any  public 
road  Is  the  said  'Hester  Avenno,"  there  be- 
ing no  other  road  by  which  they  can  be 
reached;  and  said  'Hester  Avenue'  has 
been  used  continuously  by  all  persons  hav- 
ing occasion  to  go  to  or  from  said  lots,  as 
far  as  the  north  line  of  said  Pillot  lot,  ever 
since  they  were  sold  as  aforesaid,  until  the 
same  was  fenced  up  by  plaintiff,  as  herein- 
after stated.  (6)  About  the  14th  day  of 
February,  1887,  the  plaintiff.  Intending  to 
close  up  said  Hester  avenue,  and  prevent 
travel  thereon,  erected  a  fence  entirely 
across  it  at  the  point  where  It  joins  the 
Alameda  road.  The  defendant  removed 
said  fence  as  a  nuisance  and  obstruction 
to  his  free  use  of  said  avenue.  The  plain- 
tiff restored  It  several  times,  and  the  de- 
fendant as  often  tore  it  down,  and  threat- 
ened to  continue  to  tear  down  and  remove 
the  same  as  often  as  It  should  be  erected. 
Said  acts  of  defendant  are  the  acts  of  al- 
leged trespass  complained  of  by  the  plain- 
tiff herein,  and  none  other.  (7)  Said  Hes- 
ter avenue  was  by  the  said  Sallie  P.  Mad- 
dock intentionally  laid  out  fifty  feet  wide, 
and  dedicated  to  the  public  as  a  highway 
for  travel  in  theyear  1878,  through  her  said 
5-acre  tract  of  land,  as  far  north  as  the 
Bald  north  line  of  the  Pillot  lot.  Beyond 
that  I  make  no  finding,  as  it  Is  not  In- 
volved in  this  contest. " 

"  Conclusions  of  La  w :   From  the  forego- 
ing tacts.  I  find  as  conclasions  of  law :  (1) 


That  Heater  avenue,  as  above  set  forth,  is 
a  public  road  for  travel,  fifty  feet  wide, for 
all  persons  having  occasion  to  go  that 
way,  as  far  north  as  the  north  line  of  the 
Pillot  lot,  and  beyond  that  I  make  no  de- 
cision, as  it  is  not  Involved  in  this  case. 
(2)  The  defendant  has  a  right  to  remove 
all  obstructions  from  said  road  as  far 
north  as  the  north  line  of  said  Pillot  lot, 
and  is  entitled  to  a  Judgment  for  costs, 
and  it  is  so  or>lered. 

"Frs.  E.  Spencer,  Superior  Judge.'' 
Theplalntiff  appeals  from  the  judgment, 
and  from  an  order  denying  his  motion  for 
a  new  trial.  That  the  findings  of  fact  are 
Bufflcient  to  support  the  conclusions  of 
law  is  not  questioned;  but  it  is  claimed 
that  some  of  the  findings  of  fact  are  not 
justified  by  the  evidence.  Of  these,  only 
those  which  are  specified  in  the  statement 
on  motion  for  new  trial  can  be  considered. 

1,  It  is  specified  that  "there  was  no  evi- 
dence to  show  the  authority  or  agency  of 
J.  K.  Maddock  to  dedicate,  or  lay  out,  or 
authorize  a  public  street  or  way  on  behalf 
of  Mrs.  Sallie  P.  Maddock,  and  does  not 
sustain  finding  2. "  There  Is  no  finding  of 
any  such  "  authority  or  agency  of  J.  K. 
Maddock  In  finding  2,  or  elsewhere. " 

2.  It  is  specified  that  the  evidence  fails 
to  show  any  width,  length,  or  termlna^- 
tlon  of  the  proposed  way.  F.  Brown, 
plaintiff's  son,  testified  of  it  as  "a  lane 
from  theAlameda  back  to  the  north  end  of 
Piilot's  lot,  "  and  further  said:  "This  lane 
was  fifty  feet  wide  when  father  bought  it." 
Other  witnesses  testified  that  a  map  or 
plat  of  the  6-acre  lot  was  posted  np  on  the 
property  within  a  few  feet  of  Mrs.  Mad- 
dock's  dwelling,  showing  this  way,  50  feet 
wide,  through  the  entire  lot,  and  naming 
it "  Hester  A  venue. "  This  "  Hester  Avenue  " 
is  mentioned  as  a  boundary  in  two  deeds 
and  one  mortgage  from  Mrs.  Maddock. 
This  evidence  strongly  tends  to  prove  the 
finding  and  is  quite  sufflcient  to  sustain  it. 

8.  It  Is  specified  that  "there  is  no  evi- 
dence to  show  that  said  road-way  was  re- 
quired as  a  necessity,  and  does  not  sus- 
tain finding  5."  There  is  no  finding  tliat 
said  road-way  was  required  as  a  necessity ; 
nor  was  such  a  finding  necessar.v  to  sus- 
tain the  judgment,  the  voiuntai-y  dedica- 
tion and  acceptance  of  it  being  sufficient. 
Finding  5  consists  of  two  distinct  propo- 
sitions, neither  of  which  is  touched  by  this 
specification. 

4.  Nor  is  there  any  finding  that  the 
"road  of  necessity  should  be  fifty  feet 
wide. " 

5.  The  evidence  substantially  tends  to 
prove  that  the  5-ac.re  lot  was  subdivided 
and  plotted  into  lots ;  and  that "  Hester 
Avenue"  was  a  part  of  the  plat,  and  was 
dedicated  as  a  public  way,  to  induce  pur- 
chasers to  buy  the  lots.  Thereforethe  fifth 
specification,  it  It  may  be  so-called,  is  not 
sustained. 

6.  Counsel  for  appellant  contends  that 
the  court  erred  in  sustaining  the  objection 
of  defendant's  counsel  to  the  following 
question  asked  Mrs.  Maddock;  "Did  you 
intend  to  dedicate  any  public  street  when 
you  sold  these  premises?"  Waiving  the 
indefinitenesfl  of  this  question  a»  to  time, 
and  as  to  what  sale  of  "  these  premises " 
was  referred  to  by  the  question,  it  is  a  auf- 
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ficlent  answer  to  the  oblectlon  to  aay  that 
the  acts  and  deeds  of  Mrs.  Maddock  enu- 
merated in  the  findings  numbered  2  and  3, 
to  which  there  is  no  exception,  plainly  In- 
dicate that  she  Intended  to  dedicate,  and 
did  dedlca  te,  to  public  use  "  Hester  Avenue, " 
as  laid  down  on  the  plat,  at  or  before  the 
dates  of  her  deeds  to  Bishop  and  Pillot; 
that  she  Intended  it  to  be  so  understood  by 
purchasers  of  lots  fronting  on  that  avenue; 
and  that  Bishop  and  Pillot  purchased 
three  lots  fronting  upon  it  with  that  under- 
standing, induced  by  such  acts  and  deeds. 
She  does  not  deny  that  she  caused  the 
tract  to    be   subdivided   into    lots     and 

f>latted,  and  thn  plat  to  be  posted  on  the 
ot,  as  stated  by  other  witnesses,  and  only 
says :  "  It  [the  avenue]  was  not  to  be  a 
public  street,  but  simply  a  private  right 
of  way. "  This  is  only  her  construction  of 
the  acts  and  deeds  properly  construed  by 
the  trial  court  as  being  an  accepted  otter 
to  dedicate  to  public  use.  Under  these  cir- 
cumstances her  unexpressed  intention, 
called  for  by  the  question  ruled  out  by  the 
court,  was  ot  no  material  consequence. 

7.  The  deed  ot  Mrs.  Maddock  to  the 
plaintiff  of  December  6, 1882,  did  not,  and 
could  not,  operate  as  a  revocation  of  an 
otter  to  dedicate,  which  had  been  accepted 
before  the  date  of  that  deed.  The  court 
having  found  an  acceptance  of  the  offer  to 
dedicate,  and  a  user  by  the  public  as  well 
as  by  the  purchasers  ot  lots,  the  cases  of 
People  V.  Reed,  81  Cal.  70,  22  Pac.  Rep.  474, 
and  City  ot  Eureka  v.Croghan,  81  Cal.  524, 
22  Pac.  Rep.  693,  cited  by  appellant's  coun- 
sel, are  not  in  point.  I  think  the  judg- 
ment and  order  should  be  affirmed. 

We  concur:  Gibson,  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 


U  Cal.  40» 

Mitchell  v.  Cline  et  al.    (No.  12,940.) 
(Awpreme  Court  of  Calif omia.     June  9,  1890.) 

IlLEOXL  CoJfTBAOTS — PaBTITION. 

1.  Where  plaintiffs  intestate,  defendants'  tes- 
tator, and  others,  for  the  purpose  of  locating,  as 
mineral  land,  a  tract  of  land  larger  than  they  were 
entitled  to  under  Rev.  St.  U.  S.  $  2331,  providing 
that  "no  such  location  shall  include  more  than 
twenty  acres  for  each  individual  claimant, "  entered 
into  an  agreement  to  use  the  names  of  sham  loca- 
tors with  the  understanding  that  the  latter  would 
afterwards  convey  to  the  real  locators,  and  the 
sham  locators  accordingly  did  oonvey,  without 
oonsideration,  their  interests  to  plaintiff's  intes- 
tate, and  a  patent  was  issued  upon  the  title  so  ob- 
tained, defendants  bad  no  claim  upon  the  land  so 
conveyed  which  a  court  of  equity  would  enforce. 

2.  Any  equities  which  defendants'  testator 
may  have  obtained  by  mining  upon  a  portion  of  the 
tract  located  prior  to  such  location  were  surren- 
dered by  his  subsequent  agreement  with  his  asso- 
ciates, and  by  his  application  for  a  patent  based 
upon  such  location. 

8.  Under  Code  Civil  Proc.  CaL  %  763,  providing 
that,  if  it  appears  to  the  satisfaction  of  the  court 
that  a  partition  of  property  cannot  be  made  with- 
out great  prejudice  to  the  owners,  the  court  may 
order  a  sale  thereof,  a  decree  ordering  partition 
will  not  be  disturbed  where  the  evidence,  as  to 
whether  a  partition  would  be  prejudicial  to  the 
offners  in  any  degree,  is  substantially  conflicting. 


Inbank.  Commimlonera*  decision.  Ap- 
peal from  superior  court,  Calaveras  coun- 
ty; C.  V.  GoTTSCHALK,  Judge. 

Ira,  B.  Reed  and  Reddick  &  SuUnsky,  for 
appellan  ts.  W.  H.  H.  Hart,  Ajrlett  A .  Cot- 
ton, and  r.  W.  NowlJa,  ( Tbomna  B.  Bishop, 
ot  counsel,)  tor  respondent. 

^AKOLiEF,  J.  A.  M.  Mitchell  died  In- 
testate in  February,  1882,  seised  of  undivid- 
ed parts  ot  two  placer  mining  claims,  sit- 
uated In  Calaveras  county,  adjoining  each 
other.  The  plaintiff,  Sarah  Mitchell,  is  the 
widow,  administratrix,  and  one  of  the 
heirs  of  A.  M.  Mitchell,  and  individually 
and  as  administratrix  brought  this  action 
for  a  partition  ot  said  minlngclalms,  mak- 
ing the  other  heirs— the  children  ot  A.  M. 
Mitchell  and  the  other  tenants  in  common, 
the  devisees  of  John  Batten,  deceased — de- 
fendants. One  of  the  claims  sought  to  be 
partitioned  is  known  as  the  "Bowling 
Greecu  Placer  Mine, "  containing  152  acres, 
and  the  other  Is  called  the  "Dashaway 
Placer  Mine,"  and  contains  about  1&4 
acres.  The  complaint  alleges  that  Mitchell 
died  seised  of  seven-twelfths  of  the  Bowl-- 
Ing  Green  claim,  and  of  five  -twelfths  ot 
the  Dashaway claim,  and  that  the  devisees 
of  John  Batten  own  five-twelfths  of  the 
Bowling  Gi'een,  and  seven-twelfths  of  the 
Dashaway.  The  prayer  is  that  the  whole 
body  ot  land  constituted  of  these  two 
claims  be  partitioned  Into  two  parts,  giv- 
ing to  the  heirs  of  Mitchell  one  part,  equal 
in  value  to  their  alleged  undivided  interest 
in  both  claims,  and  to  the  devisees  of  Bat- 
ton  the  other  part,  equal  in  value  to  their 
alleged  undivided  interests  in  both  claims. 

It  appears  that  the  Bowling  Green  claim 
was  located  upon  public  mineral  land.  In 
January,  1873,  by  and  in  the  names  of 
John  Batten,  Thomas  Batten,  George  Bat- 
ten, A.  M.  Mitchell,  Edward  Thomas,  Will- 
lam  Thomas,  A.  B.  Preston,  and  W.  D. 
Newton ;  eight  persons  being  necessary  to 
locate  the  152  acres  ot  which  it  was  com- 
posed. Upon  this  location  a  United  States 
patent  was  issued  June  15, 1883,  to  John 
Batten  and  the  heirs  ot  A.  M.  Mitchell ; 
John  Batten  and  Mitchell  having  acquired 
the  titles  of  all  the  other  locators.  Italso 
appears  that  the  Dashaway  claim  was 
located  upon  public  mineral  land,  ou  March 
23,  1876,  by  and  in  the  names  ot  Joseph 
Pownell,  W.  Mansfield,  G.  Wing.  W.  G. 
Long,  D.  McLean,  A.  M.  Mitchell,  John 
Rolls,  and  John  Batten.  Upon  this  loca- 
tion a  United  States  patent  issued  March 
17, 1884.  to  John  Batten  and  the  heirs  ot 
A.  M.  Mitchell ;  the  other  locators  having 
conveyed  their  Interests  to  Batten  and 
Mitchell,  or  to  one  of  them, before  the  pat- 
ent was  issued.  There  is  no  question  that 
it  appears  from  the  conveyances  ot  the 
other  locators  to  John  Batten  and  to  A. 
M.  Mitchell  that  the  heirs  of  Mitchell  are 
entitled  to  seven-twelfths  of  the  Bowling 
Green,  and  five-twelfths  of  the  Dashaway, 
as  alleged  In  tlie  complaint.  But  in  their 
cross-complaint,  the  devisees  of  John  Bat- 
ten allege  that  Mitchell  acquired  the  inter- 
ests of  some  of  the  original  locators  in 
such  manner,  and  under  such  circumstan- 
ces, as  that  he  should  be  adjudged  an  in- 
voluntary or  constructive  trustee  ot  those 
Interests  for  the  use  and  benefit  ot  the  dev- 


Digitized  by 


Google 


Gal.) 


MITCHELL  r.  CLLNE. 


165 


iseeo  of  John  Batten,  who  are  defendants 
and  nroas-complalnantB  herein.  The  re- 
sult of  this  claim,  if  sustained,  would  be 
tu  ^ye  to  these  devisees  three-fifths  of  the 
BoNvUn^  Green,  and  two-tblrds  of  the 
Dasbaway.  The  trial  court  found  the  in- 
teri'Sts  of  the  respective  parties  to  be  us 
alleged  in  the  complaint,  and  also  found 
all  other  material  issues  In  favor  of  the 
heirs  of  Mitchell,  and  rendered  an  inter- 
locutory decree,  accordingly,  ordering  a 
partition  of  said  claims  so  as  to  give  to 
the  heirs  of  Mitchell  a  portion  of  the  Bowl- 
ing Green  equal  in  value  to  the  undivided 
seven-twelfths  thereof,  and  a  portion  of 
the  Dasbaway  equal  in  value  to  the  un- 
divided five- twelfths  thereof,  and  giving 
to  the  devisees  of  Batten  the  remainder  of 
each  claim,  and  appointing  referees  to 
make  the  partition.  The  devisees  of  Bat- 
ten appeal  from  the  interlocutory  decree, 
and  also  from  an  order  denying  their  mo- 
tion for  a  new  trial. 

1.  Counsel  for  appellants  contend  that 
the  court  erred  in  not  flu  ding  and  decree- 
ing that,  at  the  time  of  his  death,  MitchpU 
held  the  legal  title  to  three-twentieths  of 
the  Bowling  Green  mine  in  ti-ust  for  John 
Batten,  and  one-twelfth  of  the  Dasbaway 
mine  In  trust  for  John  Batten  and  John 
Rolls.  The  principal  grounds  upon  which 
counsel  rest  this  point,  as  stated  ia  the 
croBS-complaint,  and  as  the  evidence  on 
the  part  of  the  appellants'  tends  to  prove, 
are  substantially  as  follows  In  January, 
l(i73,  John  Batten,  his  two  sons.— Thomas 
and  George  Batten,— A.  M.  Mitchell,  and 
Edward  Thomas  came  to  an  understand- 
ing and  agreement  to  make  a  location  of  a 
portion  of  the  mineral  land  which  they 
and  others  afterwards  located  as  the 
Bowling  Green  claim.  After  examining 
the  ground,  they  concluded  to  locate  160 
acres,  which  was  60  acres  more  than  five 
persons  were  entitled  to  locate  under  the 
act  of  congress  of  1872.  It  was  thereupon 
Nuggested,  probably  by  Mitchell,  and 
agreed  to  by  all  the  others,  that  they 
should  use  the  names  of  three  additional 
persons  ns  locators,  who  would  volun- 
tarily convey  their  interest  tothecompany 
of  five  after  the  location  should  be  com- 
pleted. For  this  purpose,  Mitchell  pro- 
posed the  names  of  Preston  and  Newton, 
and  Edward  Thomas  proposed  William 
Thomas ;  and  it  was  agreed  by  all  that 
these  names  shonld  be  used  as  they  were 
ased.  Between  August  20,  1873,  and  No- 
vember 10, 1874,  George  and  Thomas  Bat- 
ten conveyed  their  interest  to  their  father, 
.Tolin  Batten.  In  October,  1873,  William 
Thomas  conveyed  his  interest  to  John 
Batten,  Ed.  Thomas,  and  A.  M.  Mitchell 
without  any  consideration.  In  Novem- 
ber, 1875,  Preston  and  Newton,  without 
consideration,  conveyed  their  Interests  to 
Mitchell.  In  Novembe-,  1879,  Edward 
Thomas,  for  a  valua'jle  consideration, 
conveyed  all  bis  Interest  to  Mitchell. 
Thus,  John  Batten  and  Mitchell  acquired 
the  title  of  all  the  other  locators,  and  up- 
on this  title  the  patent  from  the  govern- 
ment was  obtained.  It  is  upon  the  con- 
veyances from  Newton  and  Preston  to 
Mitchell  that  the  constructive  trust  as  to 
the  Bowling  Green  claim  is  alleged  to  have 
arisen.    In  the  location  of  the  Dashawuy 


claim  a  similar  state  of  facts  existed,  with 
the  difference  that  the  names  of  five  dum- 
my locators  were  used,  viz.,  Joseph  Fow- 
nell,  William  Mansfield,  G.  Wing,  W.  G. 
Long,  and  D.  McLean;  the  real  locators 
being  John  Batten,  A.  M.  Mitchell,  and 
John  Bolls.  Of  these  sham  locators,  one 
of  them,  W.  G.  Long,  conveyed  all  his  in- 
terest to  Mitchell  on  the  80th  day  of  March, 
1880,  without  any  valuable  consideration. 
Hence  It  Is  claimed  that  Mitchell  held  two- 
thirds  of  the  title  thus  acquired  from 
Long,  equal  to  one-twelfth  of  the  whole, 
in  trust  for  Batten  and  Rolls;  and  that, 
as  Batten  afterwards  purchased  the  entire 
interest  of  Bolls,  hie  devisees  are  equitably 
entitled  to  this  one- twelfth  part  of  the 
Dasbaway  claim.  It  is  not  cinimed  by 
counsel  tor  appellants  that  there  was  any 
express  trust  either  as  to  the  Bowling 
Green  or  the  Dasbaway  claim ;  but  they 
contend  that  it  was  understood  and  agreed 
in  both  cases,  by  and  between  the  real  lo- 
cators, that  the  names  of  the  dummy  lo- 
cators were  to  be  used  for  the  equal  ben- 
efit of  the  real  locators,  and  that  Ihe  tak- 
ing of  conveyances  to  himself,  for  his  indi- 
vidual benefit,  by  Mitchell,  from  Newton, 
Preston,  and  Long,  in  violation  of  this 
understanding  and  agreement,  was  such 
a  breach  of  confidence  and  good  faith  as 
that  he  should  be  adjudged  atrustee  forhis 
associates.  As  to  theoriginal  understand- 
ings and  agreements  in  regard  to  the  di- 
vision of  the  land  to  be  acquired  through 
the  sham  locators,  and  in  regard  to  wheth- 
er Mitchell  took  the  conveyances  In  ques- 
tion in  violation  thereof,  and  thereby  ac- 
quired an  unfair  advantage  of  his  associ- 
ates, the  evidence  is  mostly  circumstan- 
tial, and  more  or  less  conflicting;  bat 
there  is  no  conflict  and  no  question  that 
as'matter  of  fact  none  of  the  three  loca^ 
tors  of  the  Bowlinng  Green,  or  of  the  flve 
locators  of  the  Dasbaway,  above  named 
as  sbam  locators,  had,  or  pretended  to 
have,  any  interest  whatever  in  either  of 
those  locations.  They  merely  permitted 
their  names  to  be  used  as  locators  to  en- 
able their  friends  to  obtain  ])osBesBlon  of, 
and  patents  for,  more  mineral  land  than 
they  were  entitled  to  by  law;  and  they 
executed  conveyances  to  such  friends  with- 
out any  valuable  or  lawful  consideration 
therefor. 

Section  2331  of  the  United  States  Revised 
Statutes  provides  that  after  the  10th  day 
of  May,  1872,  "no  such  location  [of  placer 
claims]  shall  include  more  than  twenty 
acres  for  each  individual  claimant. "  The 
policy  and  object  of  this  law  are  to  limit 
the  quantity  of  placer  mineral  land  whicli 
may  be  located  by  one  person  to  20  acres; 
and,  although  one  person  may  obtain  a 
patent  for  more  than  20  acres,  be  can  do 
so  only  by  representing  to  the  government 
that  he  Is  a  purchaser  of  the  excess  from 
one  or  more  bona,  tide  locators,  whose  lo- 
cations were  made  in  conformity  with  the 
above  statutory  limitation  as  to  quantity. 
For  this  purpose  he  is  required  to  present, 
with  his  application  for  a  patent,  an  au- 
thenticated abstract  of  his  title,  showing 
its  derivation  from  lawful  locutions.  The 
alleged  agreements  and  understandings 
relied  upon  by  the  appellants  arecontrary 
to  the  express  provision  of  the  Revised 
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Statutes  above  quoted,  and  contrary  to 
the  policy  of  the  express  laws  of  the  United 
States  regulating  the  occupation,  poases- 
Bion,  and  sale  ot  the  public  mineral  lands. 
The  avowed  purposes  ol  those  agreements 
were  that,  by  false  and  fraudulent  repre- 
sentations, the  parties  thereto  should  ob- 
tain from  thegovemment  the  title  to  about 
150  acres  ot  mineral  land  in  violation  of 
express  provisions  of  law,  and  that  they 
should  make  an  equal  division  ot  the  land 
thus  obtnlned  among  themselves.  Now 
that  they  have  succeeded  in  thus  obtaining 
the  land,  will  a  court  ot  equity  stoop  to  In- 
vestigate and  enforce  those  parts  of  the 
agi*eements  and  understandings  relating 
to  a  division  of  that  land  among  the  con- 
spirators? I  think  not.  Civil  Code,  §1667; 
Damrell  v.  Meyer,  40  Cal.  186;  Huston  v. 
Walker,  47  Cal.  484;  Snow  v.  Kimmer,  52 
Cal.  624.  The  following  language  ot  this 
court  in  Beard  v.  Beard,  65  Cal.  356,  4  Pac. 
Rep.  229,  is  applicable  to  this  case :  "  The 
entire  transaction  between  the  parties  is 
tainted  by  fraud,  and  the  plaintiff  must 
content  himself  with  so  much  of  the  bene- 
fit of  it  as  he  has  already  secured  unchal- 
lenged. The  reason  why  the  common  law 
says  such  contracts  are  void  is  for  the  pub- 
lic good,  and  we  think  that  the  public 
good  requires  that  this  transaction  should 
be  held  to  be  void  In  all  Its  parts.  It  was 
a  contract  which  contemplated  the  perpe- 
tration of  a  fraud  upon  a  court  of  justice, 
and  we  think  It  the  duty  of  courts  to  dis- 
countenance and  discourage  such  transac- 
tions to  the  utmost  limit  of  their  power. " 
In  the  case  at  bar,  a  fraud  upon  the  gov- 
ernment was  not  only  coutemplHted,  but 
was  actually  and  succeesfully  perpetrated ; 
and  the  appellants  are  shown  to  have  "se- 
cured unchallenged"  about  one-halt  ot  the 
benefits  thereof,  with  which  they  should 
content  themselves.  See,  also,  1  Pom.  £q. 
Jur.  §  401,  where,  among  other  things  in 
point  here,  it  is  said:  "Where  two  or 
mure  have  entered  into  a  fraudulent 
ricbeme  for  the  purpose  of  obtaining  prop- 
erty In  which  all  are  to  share,  and  the 
scheme  has  been  carried  out  so  that  all  the 
results  of  the  fraud  are  in  the  bands  of 
one  of  the  parties,  a  court  ot  equity  will 
not  Interfere  on  behalf  of  the  others  to  aid 
them  in  obtaining  their  shai-es,  but  will 
leave  the  parties  in  the  position  where  they 
have  placed  themselves. " 

Counsel  for  appellants  further  contend 
that  John  Batten  was  in  possession  of, 
and  had  mined  upon,  a  portion  of  the 
Bowling  Green  claim  prior  to  the  location 
thereof  upon  which  the  patent  was  ob- 
tained, and  that  this  should  be  considered 
as  an  equity  In  favor  of  his  devisees.  It 
ap|)ears  that  he  bad  Inclosed  by  fencing 
about  50  acres,  tor  agricultural  pui-poses, 
several  years  before  the  location  of  the 
Bowling  Green  claim,  and  that  he  hnd 
mined  in  portions  of  thefield  thus  Inclosed. 
It  also  appears  that  a  considerable  por- 
tion ot  this  field  was  taken  into  the  loca- 
tion of  the  Bowling  Green  claim,  and 
forms  a  part  of  it ;  but  there  Is  not  suffi- 
cient evidence  to  prove  that  Batten  ever 
located  any  part  ot  the  Inclosure  as  a  min- 
ing claim,  or  that  he  claimed  possession 
by  virtue  of  any  such  location  prior  to  the 
location  ot  the  Bowling  Green  claim.    It 


seems  to  have  been  understood  by  all  the 
locators  that  all  the  mineral  land  within 
Batten's  inclosure  was  open  and  subject 
to  location  for  mining  purposes  by  any 
person  qualified  to  locate;  and  one  of  the 
express  reasons  for  locating  the  Bowling 
Green  claim  was  to  prevent  others  from 
locating  mining  claims  within  Batten's 
field.  But,  whatever  may  have  been  the 
prior  rights  or  equities  of  Batten,  he  vol- 
untarily surrendered  them  to  the  locators 
of  the  Bowling  Green  claim ;  and,  by  his 
application  for  a  patent  upon  the  Bowling 
Green  location,  he  represented  to  the  gov- 
ernment that  that  location  was  valid  and 
lawful,  which  implied  that  the  land  was 
vacant  mineral  land,  unoccupied  by  any 
valid  location  prior  to  that  of  the  Bowl- 
ing Green.  Under  these  circumstances  the 
patent  Itself  is  conclusive  as  against  the 
devisees  ot  Batten,  that  the  location  upon 
which  It  was  founded  was  a  valid  loca- 
tion upon  unappropriated  mineral  land. 
The  appellants  also  claim  a  similar  equity 
In  the  Dashaway  mine,  founded  upon  al- 
leged prior  rights  or  equities  ot  John 
Rolls.  But  these  are  quite  as  destitute  of 
merit  as  those  ot.Tohn  Batten  In  the  Bowl- 
ing Green  claim,  and  may  be  disposed  of  In 
the  same  way.  John  Rolls  was  one  of  the 
three  real  locatora  of  the  Dashaway  claim, 
and  on  March  10, 1882,  conveyed  all  his 
"right,  title,  and  interest,"  in  and  to  tliat 
claim,  as  afterwards  described  in  the  pat- 
ent, to  John  Batten.  There  is  no  evidence 
tending  to  prove  that  Rolls,  after  the  lo- 
cation of  the  Dashaway  claim  by  the  three 
real  and  five  dummy  locators,  claimed  any 
right  or  Interest  therein  as  thus  located 
other  than  such  as  he  acquired  by  virtue 
of  that  location,  nor  does  his  deed  to  Bat- 
ten purport  to  convey  any  other  or  prior 
interest;  and  It  was  upon  that  location 
that  Batten  and  Mitchell  applied  for  and 
obtained  the  patent  for  the  Dashawas' 
claim,  thereby  rejjresentlng  to  the  govern- 
ment that  the  location  wa.s  lawful  and 
valid. 

2.  It  Is  contended  that  the  court  erred  in 
decreeing  a  partition  ot  the  property  and 
In  refusing  to  order  a  sale  and  division  of 
the  proceeds.  As  a  rule,  the  Code  of  Civil 
Procedure  requires  partition,  but,  as  an 
exception  to  thiH  rule,  provides  for  a  sale, 
"If  it  appear  tiiat  a  partition  cannot  be 
made  without  great  prejudice  to  the  own- 
ers."  Section  752.  Section  763  provides 
that,"lf  It  appear  by  the  evidence.  •  •  • 
to  the  satisfaction  of  the  court,  that  the 
property,  or  any  part  ot  It,  Is  so  situated 
that  partition  cannot  be  made  without 
great  prejudice  to  the  owners,  the  court 
may  order  a  sale  thereof;  otherwise,  upon 
the  requisite  proofs  being  made,  it  must 
order  a  partithm  according  to  the  respect- 
ive rights  of  the  parties  as  ascertained  by 
the  court. "  Whether  or  not  a  partition 
can  be  made  without  great  prejudice  to 
the  owners  is  a  question  of  fact,  the  decis- 
ion of  which  is  not  to  be  bided  by  judicial  no- 
tice of  anyfactor  drcunistancenot  proved. 
Under  the  Code  rule,  the  party  asking  tor 
a  sale  instead  ot  a  partition  has  the  bur* 
den  of  proving  that  a  partition  cannot  be 
made  without  great  prejudice  to  the  own- 
ers. The  appellants  assumed  this  burden, 
but,  in  the  opinion  of  the  trial  court,  failed 
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to  Buatain  it.  The  evidence  on  this  point 
iB  Hubetaatially  cunfllcting  as  to  whether 
or  not  a  partition  would  be  prejudicial  to 
the  owners  in  any  desree.  On  the  part  of 
the  devisees  of  Batten,  Rolls,  Joy.  and 
Georgo  Batten  testified  that  in  their  opin- 
ion a  partition  would  be  prejudicial  to  the 
Intei-ests  of  the  owners,  and  that  a  sale 
would  be  preferable.  On  the  part  of  the 
heirs  of  Mitchell,  Livingston,  Preston,  and 
Sarah  Mitchell  testified  that  in  their  opin- 
ion a  partition  would  not  be  prejudicial 
to  the  owners,  and  would  be  preferable 
to  a  sale.  The  witnesses  on  both  sides 
stated  the  reasons  for  their  opinions.  I 
therefore  thinic  the  finding  that  partition 
can  be  made  without  great  prejudice  to 
the  owners  is  jastiQed  by  the  evidence. 

S.  It  is  contended  that  the  court  erred  In 
OYerruling  the  demurrer  to  the  complaint 
on  the  ground  of  misjoinder  of  Sarah 
Mitchell,  administratrix,  as  a  party  plain- 
tift  with  Sarah  Mitchell  in  her  Individual 
capacity.  While  I  am  inclined  to  the  opin- 
ion that  the  court  did  not  err  in  overrul- 
ing the  demurrer,  I  thlnls.  it  unnecessary 
to  a  proper  and  just  disposition  of  this 
appeal  to  decide  the  question,  since  it  ap- 
pears that  the  alleged  error,  admitting  it 
to  be  such,  did  not  injure  the  appellants. 
The  decree  as  to  the  appellant's  interest 
in  the  land  is  the  same  as  it  must  have 
been  if  the  administratrix  had  not  been  a 
party.  No  relief  to  which  appellants  have 
a  right  to  object  was  granted  to  the  ad- 
ministratrix. The  decree  limits  the  right 
of  the  administratrix  to  sell  land  for  the 
payment  of  debts  of  the  estate  to  the  por- 
tion allotted  to  the  heirs  of  Mitchell  by 
the  partition,  which  Is  certainly  not  to  the 
prejudice  of  the  appellants.  With  this  ex- 
ception, the  joinder  of  the  administratrix 
as  a  party  had  no  effect  upon  the  trial  or 
upon  the  decree.  I  tbinlc  the  decree  and 
order  appealed  from  should  be  affirmed. 

We  concur:    Belcher,  C.  C. ;   Hatnb,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  forgoing  opinion  the  decree  and  order 
appealed  from  are  affirmed. 


M  CO.  » 

lo  re  Baird. 
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(SujyreTne  Court  of  Calif omia.    May  8,  1890.) 

RbS  JCIHOATA— FbAUDDLENT  CONVKrANCB — 

Insolvency. 

1.  An  insolvent's  petition  to  l>e  discharged 
from  his  debts  was  opposed  because  he  had  exe- 
cuted a  certain  fraudulent  deed  of  lands.  To  this 
he  answered,  setting  up  a  prior  adjudication  in  an 
action  brought  by  his  assignee  to  set  the  deed 
aside,  wherein  it  was  adjudged  not  fraudulent,  but 
valid.  Held,  the  answer  was  sufficient,  and  a  da- 
mttrrer  thereto  was  improperly  sustained. 

2.  It  was  error  to  exclude  the  judgment  roll  in 
said  action  when  offered  in  evidence. 

Department  2.  Appeal  from  superior 
court,  San  Benito  county ;  Jambs  F.Brben, 
Jadge. 

;v.  C.  Hriggs,  for  apiKsilant.  McCroakey 
&  Hndner,  for  appellee. 

Sbarpstrin,  J.  On  August  17, 1886,  said 
Insolvent  fllwl  in  the  superior  court  of  San 
Benito  coTinty  his  petition  and  schednles 
praying  to  be  discharged  from  his  debts  as 


provided  by  the  Insolvent  act  of  1880. 
Thereafter,  in  due  course  of  procedure,  the 
creditors  named  in  the  schedules  appeared, 
and  on  September  5, 1887,  filed  their  writ- 
ten opposition  to  such  discharge.  The 
specified  grounds  of  such  opposition  were: 
First,  the  execution  of  a  deed  dated  Au- 
gust lU,  1886,  by  the  insolvent  to  Elsie 
Briggs,  of  a  tract  of  land ;  second,  the 
statement  in  his  schedules  of  his  indebted- 
ness to  one  G.  H.  Briggs  for  a  greater  sura 
than  he  owed  said  Briggs.  During  the 
trial  before  a  jury,  against  the  insolvent's 
objection  and  exception,  the  court  permit- 
ted the  creditors  to  amend  the  grounds  of 
their  opposition  by  adding  a  third,  to- 
wit:  tbli^,  that  said  insolvent  on  August 
10,  1886,  made  a  fraduiuent  gift,  transfer, 
and  conveyance  of  personal  property  to 
said  O.  H.  Briggs.  To  this  amendment 
the  insolvent  demurred  and  objected  — 
Firnt,  because  the  charge  is  not  an  amend- 
ment, but  an  original  charge,  and  was  not 
filed  within  the  time  permitted  by  law; 
second,  that  the  charge  did  not  state  facta 
Bufflcieat  to  constitute  grounds  of  opposi- 
tion. The  demurrer  was  overruled,  and 
the  insolvent  excepted.  Insolvent  then, 
by  leave  of  the  court,  filed  an  amendment 
to  his  answer  to  the  first  charge  of  said 
creditors.  The  amendment  set  up  a  for- 
mer adjudication  in  an  action  brought  by 
the  assignee  of  the  insolvent  to  set  aside 
said  deed  from  insolvent  to  said  Elsie 
Briggs  on  the  ground  that  the  same  was 
fraudulent  and  void,  by  which  it  was  ad- 
judged that  said  deed  was  not  fraudulent, 
but  was  valid.  This  was  demurred  to  by 
the  creditors  on  the  grounds — First,  that 
it  did  not  state  facts  sufficient  to  consti- 
tute a  defense;  second,  that  it  did  not 
state  that  said  alleged  judgment  had  not 
been  appealed  from,  or  that  it  had  become 
final;  third,  that  it  did  not  appear  there- 
from that  the  parties  are  identical,  or  tliat 
the  subject  of  the  litigation  is  identical,  in 
the  action  referred  to  in  said  auBwer,  and 
in  this  action  or  proceeding.  The  demur- 
rer was  sustained, and  insolvent  excepted. 
The  court  erred  lu  sustaining  said  de- 
murrer. 

Afterwards  insolvent  offered  in  evidence 
the  judgment  roll  in  said  action,  to  the  ad- 
missibility of  which  the  court  sustained 
an  objection  of  the  creditors.  In  so  ruling, 
we  thinic  the  court  erred. 

After  a  careful  examination  of  the  evi- 
dence introduced  by  the  respective  parties, 
we  are  forced  to  the  conclusion  that  it 
does  not  tend  to  prove  any  of  the  alleged 
grounds  of  opposition  to  the  discharge  of 
the  insolvent.  Judgment  and  order  re- 
versed, and  cause  remanded  for  a  new  trial. 

We   concur:     Thornton,   J.;    McFar- 

LAN'U,  J. 

84  CaL  1(8 

Bdntino  v.  Saltz  et  ah    (No.  12,241.) 
(Supreme  C(yurt  of  CaUfomia,     May  24,  1890.) 

SALX  —  CHANOB  of  PoSSBSSION  —  KviDBNCB  — In- 
BTKUCTIONB. 

1.  In  an  action  for  the  wrongful  attachment 
and  sale  of  plaintiff's  wagon,  to  satisfy  the  debt  of 
plaintiff's  vendor,  her  right  to  recover  depends 
not  only  on  a  transfer  to  ner,  but  on  her  "actual" 
possession  at  the  time  of  the  taking,  under  Civil 
CoA«  Cal.  g  8440,  providing  that  a  transfer  of  per- 


Digitized  by 


Google 


168 


PACIFIC  BEPOETEB,  Vol.  24. 


(CaL 


■onalty,  unacoompanlad  br  an  Immediate  deliveiy, 
and  followed  "bj  an  actual  and  continued  obanee 
•f  poBsesaion,  Is  oonoluslvely  presumed  to  be 
fraudulent,  and  therefore  void,  as  against  ored- 
itors  of  tbe  vendor. 

2.  PlalntlfTs  vendor,  who  was  her  son,  exe- 
cuted to  her  a  conveyance  of  his  homestead,  which 
was  void  because  of  tbe  non-jotnder  of  his  wife. 
On  the  homestead  was  the  wagon.  Plaintiff  was 
never  near  it  personally.  After  the  conveyance 
the  vendor  visited  the  premises  occasionally  only, 
but  his  wife  and  her  father  remained  there,  and 
they  were  made  plaintiff's  agents  to  look  after  her 
interests  in  the  premises,  and  the  property,  includ- 
InK  the  wagon,  transferred  to  her.  The  vendor's 
etaildren  also  continued  to  live  on  the  place. 
Held,  that  the  jury  were  not  warranted  in  finding 
that  the  sale  was  "accompanied  by  an  immediate 
delivery  and  followed  by  an  aotual  and  continued 
change  of  possession. "    Patekson,  J.,  dissenting. 

3.  In  no  conceivable  case  would  it  be  proper  to 
Instruct  that  "if  you  think  there  is  some  evidence 
in  favor  of  the  plaintiff's  side  of  the  case,  whether 
It  be  little  or  great,  it  is  yoar  duty  to  find  in  her 
favor. " 

4.  It  was  error  to  refuse  to  instruct  that  "the 
possession  which  the  law  requires  tbe  vendee  to 
nave  after  a  traasfer  to  him  of  personal  property 
is  not  sufBcient  if  it  amounts  simply  to  construct- 
ive possession  or  the  mere  possession  which  tbe 
law  attaches  to  tbe  ownership  of  land.  Therefore, 
if  the  personal  property  so  sold  is  located  on 
land  to  which  the  vendee  obtains  a  title,  then  or 
thereafter,  tbe  mere  transfer  of  ownership  to  the 
land  is  not  sufficient  to  constitute  a  change  of  pos- 
session of  the  personal  property  so  sold.  The  pos- 
session of  the  personal  property  must  be  in  soma 
way  so  changed  as  to  indicate  by  the  change  that 
the  former  owner  no  longer  owns  it. " 

5.  Defendants  were  also  entitled  to  an  instruo- 
tion  that  a  conveyance  of  a  homestead  by  the  bus- 
band  alone,  if  his  wife  be  living,  passes  no  title 
even  to  an  innocent  purchaser  for  value. 

6.  An  appeal  from  a  judgment  which  is  not 
taken  within  a  year  after  its  entry,  as  required  by 
Code  Civil  Proc.  CaL  j  937,  will  be  dismissed. 

In  bank.  On  rehearing.  For  tormer  re- 
port, Bee  22  Fac.  Rep.  1132. 

Tbos.  C.  Buxley,  for  appellants.  Moore 
A  Reed  and  F.  B.  Ogden,  tor  respondent. 

Sharpstein,  J.  This  Is  a  case  In  which 
the  plaintlfT'B  right  to  recover  depends  not 
only  upon  a  transfer  to  her  of  tbe  property 
which,  she  alleges,  was  wrongfully  and 
unlawfully  taken  from  her  possession  and 
converted  by  the  defendants  to  their  own 
U80,  but  likewise  npon  her  actual  posses- 
sion of  it  at  the  time  of  such  alleged  tak- 
ing and  conversion.  II  the  transfer  was 
not  accompanied  by  an  Immediate  deliv- 
ery, and  followed  by  an  actual  and  con- 
tinued change  of  possession,  it  is  concln- 
sively  presumed  to  be  fraudulent,  and 
therefore  void  as  against  the  creditors  of 
the  vendor.  Civil  Code,  §  3440.  "Act- 
ual" means  existing  in  act,  and  truly  and 
al)8olutely  so;  really  acted  or  acting; 
carried  out;  opposed  to  potential,  possi- 
ble, virtual,  or  theoretical.  If  there  is  no 
evidence  of  an  actual  change  of  possession 
of  the  property  claimed  to  have  been  trans- 
ferred by  the  plaintiff's  vendor  to  her,  then 
the  verdict  of  the  Jury  was  not  Justitied  by 
the  evidence,  and  the  defendant's  motion 
for  a  new  trial  should  have  been  granted 
on  that  ground,  and  the  order  denying 
said  motion  must  lie  reversed.  The  plain- 
tiff resides  in  the  state  of  New  York,  and 
Is  not  shown  to  have  beeo  ever  in  tnls 
state.  Whatever  right  she  had  in  the 
wagon  in  controversy  she  acquired  from 


her  son,  John  A.  Bunting,  who,  at  the 
time  of  and  before  the  transfer  of  it  to 
her,  resided  with  his  family  upon  a  small 
farm  in  Alameda  county,  in  this  state.  In 
the  month  of  October,  1883,  FledaO.  Bunt- 
ing, wife  of  John  A.  Bunting,  duly  filed  a 
declaration  of  homestead  upon  said  farm. 
There  is  no  evidence  that  said  homestead 
has  ever  been  abandoned.  In  December, 
1888,  John  A.  Bunting  made  a  conveyance 
of  said  farm  to  his  mother,  plaintiff  here- 
in, but  Fleda  O.  Bunting,  his  wife,  did  not 
join  in  the  execution  of  said  conveyance. 
There  is  evidence  tending  to  prove  that 
after  the  execution  of  said  conveyance 
John  A.  Banting  ceased  to  carry  on  farm- 
ing upon  said  farm,  and  spent  most  of  hia 
time  elsewhere,  occasionally  returning  to 
the  farm  where  his  wife  and  children  re- 
mained. There  is  also  evidence  tending  to 
prove  that  his  wife  and  her  father,  one 
Overacker,  were  authorized  by  the  plain- 
tiff to  act  for  her,  as  her  agents,  in  regard 
to  the  interests  acquired  by  her  from  the 
conveyance  and  transfer  of  property  to 
her  by  her  son,  John  A.  Bunting.  The 
deed  of  John  A.  Banting,  purporting  to 
convey  to  plaintiff  thepremisesupon  which 
a  homestead  had  been  impressed,  was 
wholly  Inoperative  asaconveyanceof  such 
homestead,  and  did  not  constitute  any  ev- 
idence of  a  change  of  possesslMn  of  the 
premises,  either  actual  or  constructive. 
"The  possession  by  the  plaintiff  of  the  farm 
upon  which  the  personal  property  was 
when  it  was  purchased  by  him,  provided 
it  was  an  actual  and  exclusive  possession, 
would  be  strong  evidence  of  the  like  pos- 
session of  such  personal  property. "  Ga- 
boon V.  Marshall,  25  Cal.  201.  "If  the  act- 
ual and  exclusive  possession  of  the  farm 
by  the  plaintiff  would  be  strong  evidence 
of  his  like  possession  of  the  personal  prop- 
erty, then  the  possession  of  the  farm  by 
the  vendors,  or  the  concurrent  possessloo 
of  it  by  the  vendors  and  vendee,  would  at 
least  tend  very  strongly  to  show  that  the 
plaintiff  had  not  that  actual  possession  of 
the  personal  property  necessary  to  place 
it  beyond  the  reach  of  the  creditors  of  the 
vendor. "  Id.  Aside  from  the  deed  of  Joha 
A.  Banting  to  the  plaintiff,  which  did  not 
convey  any  right,  title,  or  Interest  in  the 
premises,  the  transaction,  taking  the  view 
of  it  most  favorable  to  the  plaintiff, 
amounted  to  nothing  more  than  an  au- 
thority from  him  to  her  to  take  actual 
possession  of  the  wagon,  which  she  failed 
to  do.  Therefore  the  transfer  is  conclu- 
sively presumed  to  be  fraudulent  and 
void  as  against  the  defendants,  who  were 
creditors  of  the  vendor  while  ho  remained 
in  possession.  The  language  of  sectioa 
3440  of  the  Civil  Code  Is  too  plain  to  ad- 
mit of  construction.  It  means  what  the 
Statutes  of  18th  and  27th  Elizabeth  were 
construed  to  mean  in  Edwards  v.  Harben, 
2  Term  R.  587,  and  in  Hamilton  v.  Russel,  1 
Cranch.  310. 

We  think  the  opinion  of  this  coart  ia 
Engles  V.  Marshall,  19  Cal.  320,  quite  as  ap- 
plicable to  this  case  as  to  that.  In  that 
case  the  court  said:  "Upon  examining 
the  record  in  this  case,  we  think  the  Judge 
below  did  not  err  in  Instructing  tbt  Jury 
that  the  facts  showed  iy.t  valid  sale  for 
want  of  such  change  oi   possession  of  the 
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property  In  controversy  an  Is  required  by 
the  statutcof  frauds.  The  property  «eeiii8 
to  have  remained,  to  all  external  uppe«ir- 
ances.  In  the  same  condition  In  which  It 
was  before  the  sale,  with  nothing  to  uoti- 
ly  third  persons  ofthesale  or  of  the  claims 
of  the  new  owner.  In  Stevens  v.  Irwin, 
15  Cal.  506.  we  said:  'Delivery  must  be 
made  of  the  property.  ^  The  vendee  must 
take  the  actual  possession.  That  posses- 
sion must  be  open  and  unequivocal,  carry- 
ing with  it  the  usual  marks  and  indica- 
tions of  ownership  by  the  vendee.  It  must 
bo  such  as  to  eive  evidence  to  the  word 
of  the  claims  of  the  new  owner.  He  must, 
in  other  words,  be  in  the  usual  relation  to 
the  property  which  owners  of  eoods  occu- 
py to  their  _  property.  This  possession 
must  be  continuous;  not  taken  to  be  sur- 
rendered back  again;  not  formal,  but  sub- 
stantial. But  it  need  not  necessarilv  con- 
tinue indefinitely  when  it  is  bona^  fide  and 
openly  taken,  and  it  is  kept  for  such  a 
lengtb  oi  time  as  to  give  general  aa- 
vertisement  of  the  status  of  the  property 
and  the  claim  of  It  by  the  vendee.'  An  ap- 
plication of  these  principles  to  the  evi- 
dence shows  that  the  case  of  the  plaintiff 
Is  within  the  statute  of  '.rauds.  '\ 

One  of  the  Instructions  given  to  the  jury 
contains  this  clause:  "If  you  think  there 
Is  some  evidence  in  favor  of  the  plaintiff's 
side  of  the  case,  whether  it    be  little  or 

freat,  it  Is  your  duty  to  tind  in  her  favor. " 
his  was  excepted  to,  and  the  exception 
must  he  sustained.  In  no  concelvahiecase 
■would  such  an  instruction  beproper.  The 
defendants  requested  t  je  court  to  give  the 
following  Instructioni",  which  the  court 
refused  to  give,  and  defendants  excepted 
to  that  ruling.  They  should  have  been 
given.  The  following  are  copies  of  them : 
"The  possession  which  the  law  requires 
the  vendee  to  have  after  a  trauRfer  to  him 
of  personal  property  is  not  sufficient  If  It 
amounts  simply  to  constructive  posses- 
sion, or  the  mere  possession  which  the  law 
attaches  to  the  ownership  of  land.  There- 
fore, If  the  personal  property  so  sold  is  lo- 
cated ou  land  to  which  the  vendee  obtains 
a  title  then  or  thereafter,  the  mere  trans- 
fer of  ownership  of  the  land  Is  not  sufB- 
cient  to  constitute  a  change  of  possession 
of  the  personal  property  so  sold.  The 
possession  of  the  personal  property  miist 
be  in  some  way  so  changed  as  to  indicate 
by  the  change  that  the  former  owner  no 
longer  owns  it.  A  conveyance  of  home- 
stead property  by  the  husband  alone,  if 
his  wife  be  living,  passes  no  title  to  the 
property  so  conveyed.  The  law  requires 
both  the  husband  and  wife  to  unite  in  such 
conveyance.  Even  an  innocent  purchaser 
for  value  acquires  no  right  whatever  to  a 
honiestead  bo  conveyed  to  him  by  the  hus- 
band alone."  There  are  many  more  ex- 
ceptions to  mling^s  of  the  court  which, 
in  our  opinion,  did  not  affect  the  substan- 
tial rights  of  the  parties,  and  we  therefore 
disregard  Ihem.  There  is  in  this  case  an 
appeal  from  the  Judgment  as  well  as  from 
the  order  denying  the  motion  for  a  new 
trial.  The  appeal  from  the  judgment  was 
taken  more  than  a  year  after  Its  entry, 
and  is  therefore  dismissed.  The  order  de- 
nj'ingthe  motlonfor  anewtrlal  is  reversed, 
and  the  cause  remanded  for  a  new  trial. 


We  concur:  Beatty,  C.  J.;  McFabt 
i,A.ND,  .T. :  Fox.  J. 

Patehson.  J.  I  concur,  but  cannot  say 
that  the  evidence  was  iusufficient  to  war- 
rant the  Jury  in  finding  that  the  sale 
was  "accompanied  by  an  immediate  de- 
livery, and  followed  by  an  actual  and  con- 
tinued change  of  possession,"  within  the 
meaning  of  the  phrase  as  explained  and 
illustrated  In  the  decisions.  I  cannot  see 
that  any  harm  was  done  by  the  refusal  to 
give  instruction  numbered  15.  As  to  other 
matters  I  concur  in  the  opinion  of  Justice 
Sbabfstkin. 

84  Cal.  M 

Madden  v.  Occidentai-  &  Oriental  S.  S. 

Co.    (No.  12,799.) 
(.Supreme  Court  of  California.     Oay  26, 1890. ) 

Department  2.  Appeal  irom  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Taylor  &  Craig,  for  appellant.  W.  H.  L. 
Ba,raes,  for  reapondeat. 

Per  Curiam.  The  motion  to  dismlsn 
the  appeal  is  denied.  We  remark  that  the 
respondent's  attorney  admitted  service  of 
a  copy  of  the  interlined  transcript  without 
objection.  The  objections  to  the  tran- 
script,  which  are  very  technical,  we  regard 
as  of  little  or  no  weight.  At  any  rate,  we 
do  not  think  the  appeal  should  be  dla^ 
missed. 


84  Cal.  2H 

Bbamer  ▼.  Freeman.    (No.  18,260.) 

{Swpreme  Covrt  of  Calif  omia.    June  14,  1890.) 

Attachmbnt — CaATTEi.  MoBTOiLaB  —  AggioNiiaire 
FOB  Benefit  or  Cbbditobb. 

1.  An  attachment  is  good  aa  ai^aiDSt  a  prior 
mortgage  wbicb  was  not  recorded  until  after  the 
attachment. 

2.  Where  an  attachment  lien,  superior  to  a  re- 
corded mortgage  because  levied  before  the  record- 
ing thereof,  was  dissolved  by  an  assignment  mads 
lera  than  a  month  after  the  levy,  as  provided  in 
section  17  of  the  insolvency  act  of  California  of 
1880,  the  title  to  the  chattel  vested  in  the  assignea 
for  the  beoeflt  of  all  the  creditors  alike,  since  th» 
attachment  prevented  the  subsequent  recording  of 
the  mortgage  from  vesting  the  title  in  the  mort- 
gagee. 

Commissioner's  decision.  Department  2. 
Appeal  from  superior  ;oart,  Tolo  county ; 
C.  H.  Gakoutte,  Judge. 

Hudson  Grant,  for  appellant.  R.  Clark, 
for  appellee. 

Gibson,  C.  Action  of  -eplevln.  Judg- 
ment passed  for  diifendant,  from  which 
the  plaintiff  appeals.  November  4,  1882, 
Jeans  executed  and  delivered  to  defendant 
a  chattel  mortgage  of  a  portable  steam- 
engine,  then  in  Tolo  county,  to  secui-e  the 
payment  of  a  promissory  note  for  f  1,150. 
This  mortgage  was  not  recorded  until 
August  13. 1886,  when  it  was  placed  of  rec- 
ord In  Yolo  county,  and  on  the  16th  day 
of  the  same  month  it  was  recorded  In  San 
Joaquin  county;  Jeans  having  on  the  1st 
of  the  same  mouth,  in  the  same  year,  re- 
moved the  engine  to  tlie  latter  county. 
August  11, 1886,  Baker  &  Hamilton,  cred- 
itors of  Jeans,  attached  the  engine  in  Sau 
Joaquin  county;  Jeans  having  retained 
the  possession  of  it  until  that  time.    Ob 
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the  20th  of  the  same  month,  nine  days 
alter  the  attachment  was  levied,  Jeans 
was  adjudged  an  insolvent  debtor,  and 
the  plaintiff  was  by  his  creditors  elected 
as  his  assignee;  and,  after  having  quali- 
fied as  such,  the  clerk  of  the  superior 
court  oJ  Yolo  county,  as  required  by  law, 
executed  and  delivered  to  plaintiff  an  as- 
signment of  all  the  property  of  the  insolv- 
ent debtor,  Jeans.  Thereupon  the  sheriff 
of  San  Joaquin  county,  who  held  the  en- 
gine under  the  attachment  levy  already 
referred  to,  delivered  it  to  the  plaintiff  as 
such  assignee.  The  engine,  which  is  of  the 
value  of  f  8U0,  was  then  taken  from  plain- 
tiff's poBseesion  by  defendant.  Freeman, 
who  claimed  it  by  virtue  of  the  terms  of 
his  chattel  mortgage  upon  it,  and,  upon 
demand  of  the  assignee  therefor,  refused 
to  return  it  to  him.  Between  the  date  on 
which  the  mortgage  was  made,  and  that 
on  which  it  was  recorded  in  Yolu  county, 
three  years  and  nine  months  had  elapsed, 
during  which  time  Jeans  incurred  numer- 
ous liabilities,  among  which  was  the  one 
upon  which  Baker  &  Hamilton  obtained 
their  attachment,  who  with  other  credit- 
ors have  filed  thtlr  claims  against  the  In- 
solvent's  estate.  It  thus  ap])ear8  that  the 
contest  is  between  the  creditors  of  the  in- 
•olvent  and  his  mortgagee  under  thechat- 
M  mortgage. 

A  mortgage  of  personal  property  is  void 
against  the  creditors  of  the  mortgagor 
unless  it  is  recorded  in  the  same  manner 
as  grrants  of  real  property.  Civil  Code,  § 
2957.  This  law  substitutes  the  record  of 
the  mortgage  for  the  actual  delivery  and 
continued  change  of  possession  made  es- 
•ential  to  effect  transfers  iu  other  cases  by 
section  8440,  Id.  Martin  v.  Thompson,  63 
Cal.  8;  Berson  ▼.  Nunan,  Id.  650.  Appel- 
lant contends  that  the  effect  of  the  first- 
mentioned  provision  of  the  Code  is  to 
make  an  unrecorded  chattel  mortgage  ab- 
solutely void  a»  to  creditors,  and  all  other 
persons  except  the  parties  to  it,  and  that 
whether  thecreditors  secure  liens  by  attach- 
ment, judgment,  or  execution  before  the 
mortgage  is  recorded  makes  no  difference. 
The  position  assumed  regarding  the  cred- 
itors is  not  free  from  doubt.  In  Jones, 
Chat.  Mortg.  §  237,  it  is  stated:  "The  only 
effect  of  delay  in  recording  or  filing  a  mort- 
gage is  to  renderit  void  as  against  interven- 
ing purchasers  or  mortgagees  or  creditors 
obtaining  liens  by  attachment,  judgment, 
or  execution."  But,  from  the  view  we 
take  of  this  case,  which  will  let  the  prop- 
erty in  dispute  inure  to  the  benefit  of  all 
thecreditors  of  the  insolvent  in  the  insolv- 
ency proceedings,  we  deem  it  unnecessary 
to  resolve  this  doubt.  We  think  it  clear, 
however,  that,  as  Baker  &  Hamilton  ac- 
quired a  lien  by  attachment  upon  the  en- 
gine before  the  mortgage  upon  it  was  re- 
corded, that  as  to  them  the  mortgage  Is 
Told  under  section  2957  of  the  Ovil  Code, 
and  prevented  the  title  of  the  mortgagor 
from  passing  to  the  mortgagee.  See  Ship- 
man  V.  Insurance  Co.,  29  Conn.  2.54.  The 
lien  so  acquired  by  them  was  within  one 
month  prior  to  the  commencement  of  the 
Insolvency  proceedings,  and  was,  by  force 
of  the  provisions  of  section  17  of  the  In- 
aolvency  act  of  1880,  dissolved  when  the 
awlsnment  o(  all  the  property  of  the  in* 


solvent  was  made  pursuant  to  that  sec- 
tion, which  reads  as  follows:  "As  soon 
as  an  assignee  is  appointed  and  qualified, 
the  clerk  of  the  court  shall,  by  an  instru- 
ment under  his  hand  and  seal  of  thecourt, 
assign  and  convey  to  the  assignee  all  the  es- 
tate, real  and  personal,  of  the  debtor,  with 
all  his  deeds,  books,  and  papers  relating 
thereto ;  and  such  assignment  shall  relate 
back  to  the  commencement  ol  the  proceed- 
ings in  insolvency,  and  by  operation  o! 
law  shall  vest  the  title  to  all  such  prop- 
erty and  estate, both  real  and  personal.  In 
the  assignee,  although  the  same  is  then  at- 
tached on  mesne  process  ae  tbeproperty  of 
the  debtor,  and  shall  dissolve  any  attach- 
ment made  within  one  month  next  preced- 
ing the  commencement  of  the  insolyency 
proceedings.  Such  assignment  shall  oper- 
ate to  vest  in  the  assignee  all  the  estate 
of  the  insolvent  debtor  not  exempt  by  law 
from  execution."  What  was  the  effect  of 
the  dissolution  of  the  attachment?  As- 
suming, without  deciding,  in  accordance 
with  the  views  of  the  trial  court,  that, 
when  the  mortgage  was  placed  of  record, 
it  became  operative  against  all  the  credit- 
ors whose  right  to  the  property  of  the  In- 
solvent did  not  attach  until  he  was  ad- 
judged to  be  such,  still  the  fact  remains 
that,  before  the  recording  of  the  mort- 
gage, Baker  &  Hamilton  acquired  a  valid 
lien  upon  the  mortgaged  chattel.  Thia 
lien,  though,  was  acquired  subject  to  the 
provisions  of  section  17 of  theinsolventact, 
which,  when  brought  Into  operation,  de- 
prived them  of  their  special  lien.  Now,  to 
hold  that  the  release  of  the  lien  thereby 
made  was  absolute,  and  deprived  them  of 
all  right  to  pursue  the  property  in  the  in- 
solvency matter,  would  give  an  advan- 
tage to  the  mortgagee,  to  their  detriment, 
which  he  (the  mortgagee)  failed  to  acquire 
in  the  first  place  by  his  laches  In  not  r»- 
cording  his  mortgage,  and  in  effect  convert 
the  Insolvent  act,  which  Is  designed  to 
protect  creditors,  into  an  instrument  of 
wrong  gainst  them.  It  must  receive  a  rea- 
sonable construction  in  order  to  effectuate 
its  object  and  promote  justice.  Applying 
this  rale  to  It  convinces  us  that  the  disso- 
lution of  the  attachment  made  by  It  was 
not  absolute,  so  as  to  let  the  record  of  the 
mortgage  Intervene,  and  cut  off  the  right 
of  Baker  &Hamilton,  and  leave  them  with 
other  creditors,  who  might  have  been  up 
to  that  time  without  recourse  against  the 
chattel,  but  only  released  the  lien  and 
transferred  the  title  to  the  property  to 
the  assignee  as  part  of  the  assets  of  the 
insolvent  under  section  17  of  the  above 
act;  and,  as  the  title  of  the  mortgagor 
was  prevented  from  passing  to  the  mort- 
gagee by  the  attachment  of  Baker  &  Ham- 
ilton, it  remained  In  the  mortgagor  until 
it  was  by  operation  ol  law  transferred  to 
the  assignee  as  the  representative  of  nil 
the  creditors.  Such  transfer  made  him 
the  owner  of  the  chattel,  but  in  trust  for 
the  creditors  of  the  insolvent,  and  as  such 
owner  he  is  entitled  to  recover  either  It  or 
its  value  In  order  to  execute  his  trust.  In- 
solvent Act  1880,  S  21.  The  engine,  then, 
having  become  a  part  of  the  assets  of  the 
Insolvent,  is  it  there  for  the  benefit  of 
Baker  &  Hamilton  ulone,  or  are  all  the 
other  creditors  entitled  to  a  pro  ratasbar* 
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ot  Ita  proceeds?  "AD  erediton,"  declares 
aectlon  31  of  the  same  act, "  whose  debts 
are  duly  proved  and  allowed,  shall  be  en- 
titled  to  share  in  the  property  and  estate 
pro  rata,  without  priority  or  preference 
whatever  other  than  as  provided  in  this 
act  and  In  section  1204  of  the  Code  of  Civil 
Procedure."  None  of  the  exceptions  re- 
ferred to  embrace  this  case.  We  therefore 
think  it  apparent  that,  as  tlie  assignee  has 
no  other  power  to  discriminate  between 
the  creditors  of  the  insolvent,  thechattel  in 
dispute  must  be  rej^arded  as  a  portion  of 
the  general  assets,  which  must  bo  disposed 
of  for  the  common  benefit  of  all  the  cred- 
itom. 

The  complaint,  which  is  excepted  to  by 
the  respondent,  states  a  complete  cause  of 
action  in  replevin.  In  It  is  set  forth  the 
making  of  the  mortgage  on  the  engine; 
the  failure  to  record  it  until  after  the  at- 
tachment of  the  engine  by  Baker  &  Ham- 
ilton ;  the  subsequent  adjudication  of  the 
Insolvency  of  the  mortgagor;  the  appoint- 
ment of  plaintiff  as  assignee  in  the  insolv- 
ency proceedings ;  the  assignment  to  the 
latter  of  ail  the  property  ol  the  insolvent; 
the  taking  of  such  property,  including  the 
engine,  into  the  poBsession  of  the  assignee; 
the  value  of  the  engine ;  the  taking  of  the 
same  by  the  defendant  from  the  possession 
of  the  assignee;  the  demand  of  theassignee 
for  the  return  of  the  engine ;  the  defend- 
ant'srefusal  to  restore  it,  and  thedamages 
aostained  by  its  detention;  together  with  a 
prayer  for  the  restitution  of  the  pro|)erty 
or  its  value,  and  for  damages.  As  the  flnd- 
ings  show  all  the  facts  first  above  stated, 
and  cover  all  the  issues  except  as  to  the 
one  relative  to  damages  for  the  detention 
of  tbeenglne,  and  the  appellant  seems  will- 
ing to  waive  such  damages  by  requesting 
that  judgment  in  his  favor  be  ordered  up- 
on the  findings,  we  therefore  advise  that 
the  judgment  be  reversed,  and  the  trial 
eonrt  directed  to  enter  judgment  in  favor 
of  plaintiff  upon  the  findings  in  accordance 
with  this  opinion. 

We  concur:    Footk,  C.  ;  Hayne,  C. 

Per  Cdriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  r»- 
versed,  and  the  court  below  directed  to 
enter  judgment  in  favor  of  plaintiff  on  the 
findings  in  accordance  with  the  above 
opinion. 

(84  Cal.  295)  ~~~~ 

SCBIVMEB  V.  DiBTZ.     (No.  12,750.) 
0uiprtme  Court  of  Calif  ornla.    June  7, 180a) 

HOBTO^OIS— MBBOXK— iNTEKVBNTIia  LlEMS. 

A  land-owner,  to  leoare  money  borrowed 
tram  a  bank,  ezeoutad  a  mortgage  to  the  bank's 
manager.  Subsequently,  certain  of  the  land-own- 
er's oiedltors  caused  an  attachment  to  be  levied  on 
the  mortgagad  property,  and  thereafter,  but  be- 
fore rendition  of  Jndgment  in  the  attachment  pro- 
eeedlnga,  the  laod-owner,  with  the  consent  of  the  at- 
taching creditors,  conveyed  the  property  to  atrus- 
tee  to  sell,  and  apply  the  proceeds  (l)  in  payment  of 
flie  bank's  mortgage,  ^nudgmentUens,  and  (8^  un- 
■eonredoreditors.  Heto,  that  asubsequent  convey- 
ance of  the  land,  subject  to  the  same  trusts,  by  the 
owner  and  the  trustee,  to  the  bank's  manager,  in 
whose  name  Ute  mortgage  to  the  bank  had  been 
•zecnted,  would  not  merge  the  bank's  mortgage 
lien  in  the  legal  title  so  as  to  enable  a  subsequent 
porohasar  under  the  judgment  in  the  attachment 
CaI.Rep.  23-26  P.— 30 


proceedings  to  hold  the  land  freed  from  the  lien  of 
the  mortgage,  as  equity  will  not  permit  the  ac- 
quirement of  tRA  legal  title  by  the  mortgagee  to  op- 
erate as  a  merger  or  (he  mortjgage  where  there  are 
intervening  Uoos. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  W.  E.  Gbbene, 
Judge. 

DhyIs  &  Hill  and  E.  C.  Roblason,  for  ap- 
pellant. VViaaas,  Belknap  <i  Godey  and 
J.  B.  Harmon,  (Z).  P.  Belknap.oi  counsel,) 
for  respondent. 

Fox,  J.  Action  for  foreclosure  of  mort- 
gage. Decree  for  plaintiff,  from  which  the 
defendant,  Dietz,  holding  under  a  convey- 
ance subsequent  to  the  mortgage,  appeals. 
The  case  comes  up  on  the  judgment  roll. 
The  only  question  in  the  cfise  is  whether  the 
mortgage  lien  was  extinguished  by  merger 
into  the  legal  title.  The  facts,  briefly 
stated,  are :  The  entire  tract  covered  by 
the  mortgage  was  conveyed  by  Blaise  to 
Grant  for  the  sum  of  $25,000.  Of  this  sum, 
fe.OOOwas  paiddown.and  adeed  executed, 
and  placed  in  escrow  to  be  delivered  upon 
payment  of  the  balance.  Before  the  balance 
was  paid.  Grant  became  involved.  Me- 
chanics' liens  were  filed  upon  the  property. 
Other  creditors  were  pressing,  and  among 
the  rest  the  London  &  San  Francisco  Bank, 
to  which  Grant  was  indebted  in  the  sum 
of  $5,000.  To  secure  thislastindebtedness, 
and  a  further  advance  of  f  1,000,  Grant 
gave  his  note  to  the  bank  for  $6,000,  and 
executed  a  mortgage  of  the  property  to 
Latham,  the  then  manager  of  the  bank. 
The  property  was  In  one  body;  but  we  in- 
fer, from  the  manner  in  which  it  is  referred 
to  in  the  briefs,  it  was  used  or  handled  as 
three  parcels  differing  in  character,  and 
differently  occupied.  In  the  briefs  they  are 
designated  as  parcels  1,  2,  and  8;  and  a 
specific  description  is  given  of  each.  Sub- 
sequent to  the  date  and  record  of  the 
mortgage,  and  before  any  further  convey- 
ance of  the  premises  had  been  made,  the 
entire  mortgaged  premises  were  attached 
at  the  suit  of  McAfee  and  Spiers;  and,  un- 
der judgment  recovered  In  that  case,  after 
the  legal  title  of  the  property  had  passed 
into  Latham  as  hereinafter  stated,  parcel 
No.  3  of  the  mortgaged  premises  was  sold 
by  the  sheriff,  and  bid  in  by  McAfee  and 
Spiers,  who  in  due  course  received  the 
sheriff's  deed  therefor,  and  subsequently 
conveyed  the  same  to  the  defendant  Diets. 
After  the  levy  of  the  attachment,  but  long 
before  the  judgment,  Grant,  the  mortga- 
gor, conveyed  the  entire  mortgaged  prop- 
erty to  Taylor  In  trust  to  sell  the  same, 
and  use  the  proceeds  of  the  sale,  which  he 
was  authorized  to  make  either  at  public 
or  private  sale,  in  paying  off  the  debts  of 
Grant  In  the  following  order:  (1)  the  bal- 
ance of  the  purchase  money  due  to  Blaise; 
! 2)  amounts  due  under  mechanics'  liens; 
8)  the  debt  secured  by  the  mortgage  here 
In  suit ;  (4)  judgment  liens ;  and  (5)  unse- 
cured debts  of  Grant  pro  ra.tn.  Very 
shortly  after  this  conveyance  and  the  cre> 
atlonof  this  trust.  Grant  and  Taylor  unit- 
ed In  a  conveyance  of  the  whole  property 
to  Latham.  The  court  finds  that  at  the 
time  of  this  conveyance  there  was  a  ver- 
bal agreement  between  Grant,  Taylor,  and 
Latham  that  the  latter  take  the  title  sub- 
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]ect  to  the  same  trust,  and  with  the  same 
powers,  as  Taylor  held  It.  Respundent 
claims  that  this  fact  could  not  be  proved 
by  parol,  and  the  trust  could  not  be  creat- 
ed  by  parol.  The  answer  to  this  Is  that 
the  trust  was  already  created  by  the  deed 
to  Taylor,  which  waa  of  record,  and  ol 
■which  Latham  had  full  notice.  That 
trust  could  not  be  revoked  without  the 
consent  of  all  the  persons  for  whose  bene- 
fit it  was  created, — the  creditors  of  Grant. 
Latham,  therefore,  necessarily  took  sub- 
ject to  the  trust,  and  the  title  which  he  re- 
ceived wa;S  charged  in  his  hands  with  the 
same  trust  as  it  had  been  in  the  hands  of 
Taylor.  No  agreement  on  the  subject  was 
necessary.,  and  none  could  have  been  made 
by  the  parties  acting  in  the  matter  which 
could  have  released  the  trust.  Without 
the  consent  of  the  beneficiaries,  the  trust 
could  only  be  extinguished  by  the  entire 
fulfillment  of  its  object,  or  by  such  ob- 
ject becoming  impossible  or  unlawful. 
Civil  Code,  §  2279.  Latham  having  taken 
\Flth  knowledge  of  the  trust,  he  occupied 
the  same  position  as  the  original  trustee. 
Price  v.  Beeves,  38  Cal.  457.  Equity  would 
enforce  the  trust  against  him  as  it  would 
have  done  against  the  original  trustee. 
Latbrop    v.    Bauipton,  31    Cal.   17.     We 

gliould  havestated  before  that  McAfee  and 
piers,  the  attaching  creditors,  consented 
at  the  time  to  the  conveyance  to  Taylor 
and  the  creation  of  the  trust,  and  that  the 
property  should  be  sold  for  the  purposes 
named  In  the  trust.  Afterwards,  and  be- 
fore the  recovery  of  Judgment  by  McAfee 
and  Spiers,  Latham,  upon  due  notice,  sold 
At  public  auction.  In  execution  of  sucli 
trust,  that  part  of  tl  e  property  designat- 
ed as  "parcel  No.  1."  The  sale  realized, 
over  and  above  expenses,  $19,792.62.  Aft- 
er the  sale,  and  pending  the  receipt  of  the 
money,  the  bank  advanced  the  money  to 
pay  off  the  balance  of  the  purchase  price 
due  to  Blnise,  amounting,  with  Interest, 
to  $20,186.30.  Upon  receipt  of  the  money 
on  the  sale  a  few  days  later,  Latham  paid 
the  same  into  the  bank  on  account  of  the 
money  so  advanced  on  the  purchase  price 
paid  Blaise.  The  land  so  sold  waii  formal- 
ly released  by  the  proper  parties  from  the 
lien  of  both  the  mortgage  and  the  attach- 
ment. Subsequently  Latham  assigned 
the  mortgage  to  the  plaintiff,  his  succes- 
sor in  the  management  of  the  bank,  in 
xruBt  as  he  had  held  it,  as  security  for  the 
payment  of  the  debt  due  the  bank,  and 
also  made  a  conveyance  of  the  land  which 
remained  unsold  to  the  plaintiff.  This 
conveyance  is  described  in  the  findings  as 
one  made  to  the  plaintiff  as  trustee  for 
the  bank;  but,  under  the  authorities  cit- 
ed, the  title  so  conveyed  was  of  couree 
charged  with  the  same  trust  as  in  the 
hands  of  Latham.  After  all  this  had 
transpired,  judgment  was  recovered  in  the 
Caseof  McAfee  and  Spiers;  and  under  such 
judgment  sale  was  made  of  parcel  No.  3, 
and  the  title  thus  acquired  came  down  to 
defendant  Dietz.  The  decree  of  foreclos- 
ure is  for  the  sale  of  parcels  2  and  3,  de- 
scribed in  the  decree  as  "  pareols  1  and  2. " 
DIetz  claims  that  his  title  relates  back  to 
the  date  of  the  attachment,  and  that,  the 
mortgage  having  been  extinguished,  as 
he  claims,  by  the  merger  of  the  same  into 


the  superior  title,  be  now  holds  the  parcel 
purchased  by  him  released  from  any  claim 
of  plaintiff.  Merger  is  always  a  question 
of  intent  when  thequestion  is  as  to  wheth- 
er a  mortgage  lien  is  merged  in  the  fee,  up- 
on both  being  united  in  the  same  person. 
Jones,  Mortg.  §§  848,  856,  857,  870,  872.  87S. 
Equity  will  keep  the  legal  title  and  the 
mortgagee's  Interest  separate,  aJthoagb 
held  by  the  same  person,  whenever  neceo- 
sary  for  the  lull  protection  of  the  person's 
just  rights.  Carpentler  v.  Brenham,40Cal. 
221.  If  there  is  an  Intervening  mortgage, 
the  acquirement  of  title  will  not  operate 
as  a  merger.  Brooks  ▼.  Rice,  66  Cal.  428. 
The  same  rule  wou'd  apply  as  to  an  inter- 
vening attachment  or  other  lien.  The 
same  rule  as  to  merger  is  laid  down  la 
Rumpp  V.  Gerkens,  59  Oal.  496.  The  rule 
would  apply  with  still  greater  force  In 
this  case,  where  the  mortgage  was  held  in 
trust  for  one  person,  and  the  title  in  trust 
for  another.  This  being  the  only  question 
in  the  case,  the  Judgment  is  affirmed. 

We  concur:    Paterson,  J. ;  Wohkb,  J. 


«  Cal.  too 
Watson  v.  Sctro.    (No.  12,596.) 
(Supreme  Court  of  Calif omUi.    June?,  1890.) 
Vendor  and  Vendeb— Bona  Fidb  PnRCHASEns— 

CoNSTKCCnVB    KOTIOB  —  TBUSTS  —  EslOfFBL  — 

Limitations. 

1.  Tenants  In  common  of  land  conveyed  it  to  « 
trustee  by  s  deed  absolnte  on  its  faoe,  whicli  was 
duly  recorded;  the  trustee  executing  a  deolaration 
of  trust,  wbich  was  not  recorded,  reciting  that  the 
deed  to  him  by  the  parties,  naming  them,  bad  been 
made  to  facilitate  the  pcrfectlDg  of  title.  Subse- 
quently one  of  the  tenants  In  common  was  substi- 
tuted as  trustee,  and  he  also  executed  a  declara- 
tion of  trust  to  the  same  effect  as  the  first,  but 
omitting  the  name  of  one  of  the  tenants  In  com- 
mon, owning  an  undivided  five  acres,  and  credit- 
ing his  share  to  one  of  his  co-tenants.  Held,  that 
a  purchase  of  this  five  acres  by  the  substituted 
trustee  from  the  co-tenant  did  not  constitute  him 
an  innocent  purchaser,  as  it  was  bis  duty,  when  he 
accepted  the  position  of  tsnistee,  to  know  for  whom 
he  was  acting. 

2.  In  an  aotioo  by  the  owner  of  the  undivided 
five  acres  to  charge  the  substituted  trustee  as  a 
purchaser  with  notice,  it  appeared  tliat  the  co-ten- 
ant who  sold  them  htul  acted  as  administrator  of 
the  estate  of  plaintiff's  father-in-law,  and  had  ac- 
quired 15  acres,  as  tenant  in  common,  during  such 
administration.  Long  before  the  conveyance  in 
trust,  lie  had  conveyed  the  Ave  acres  now  in  dis- 
pute to  plaintiff,  whose  deed  was  duly  recorded. 
After  the  conveyance  in  trust,  plaintiff,  with  bia 
wife  and  other  heirs,  in  settlementof  the  adminis- 
tration, executed  to  the  co-tenant  a  written  instru- 
ment reciting  that  the  latter,  during  the  course  of 
his  administration,  had  acquired  land,  "the  legal 
and  equitable  title  to  which  is  now  in  him, "  and 
empowering  him  to  sell  such  land.  Held,  that  this 
instrument  conferred  no  authority  on  the  co-ten- 
ant to  sell  the  five  acres  previously  conveyed  to 
plaintiff,  as  the  co-tenant  had  neither  the  legal  nor 
the  equitable  title  thereto ;  the  legal  title  lieing  in 
the  trustee,  and  the  equitable  title  in  plaintiff. 

8.  The  distinct  statement  in  the  power  of  sale 
that  it  embraced  only  such  lands,  "the  legal  and 
equitable  title  to  which  is  now  "in  the  co-tenant, 
will  limit  a  subsequent  general  description  of  such 
land  as  "15  acres  or  thereabout, "  and  these  gen- 
eral words  will  not  enlarge  the  power  of  sale  pr«- 
viously  conferred. 

4.  Where  the  attorneys  for  a  purchaser  from 
the  substituted  trustee  have  examined  all  the  va- 
rious conveyances  under  which  he  claims  the  five 
acres  now  in  dispute,  their  Icnowledge  is  the  pur- 
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chaser's  knowledge,  and  be  Is  chargeable  with 
constructive  notice  of  all  that  appears  on  the  face 
of  the  instrument:  and  the  fact  that  the  attorneys 
made  a  mistake  of  law  in  interpreting  the  power 
of  sale,  and  advised  the  purchaser  that  it  embraced 
the  five  acres  now  in  dispute,  does  not  constitute 
Mm  an  innocent  purchaser  thereof. 

fi.  As  plaintiff  deceived  neither  the  substituted 
trustee,  nor  the  purchaser  from  him,  the  power  of 
sale,  which  was  accessible  to  both,  and  which  was 
actually  examined  by  the  attorneys  for  the  latter, 
does  not  estop  plaintiff  from  asserting  bis  Utle  to 
the  land. 

6.  Coie  Civil  Froc.  Cal.  f  763,  which  permits 
an  action  of  partition  to  be  brought  by  a  tenant 
in  common  having  un  estate  of  inheritance,  does 
not  confine  the  right  of  action  to  the  holder  of 
the  legal  title,  but  a  tenant  in  common  having  an 
equitable  estate  of  inheritance  may  establish  his 
right  to  the  land,  and  have  a  partition  thereof,  in 
one  and  the  same  action. 

7.  As  plaintiff  was  ignorant  of  the  omission  of 
bis  name  from  the  second  declaration  of  trust,  and 
of  the  conveyance  by  his  co-tenant  to  the  substi- 
tuted trustee,  the  possession  of  the  substituted 
trustee,  who  was  also  plaintiff's  co-tenant,  must 
be  deemed  to  have  been  for  his  benefit:  and 
benoe  Code  Civil  Froc.  Cal.  i  819,  which  provides 
that  plaintiff  in  an  action  affecting  the  title  to 
land  must  have  been  in  possession  thereof  with- 
in fire  years  of  briaging  the  action,  and  section 
823,  which  provides  that  the  possession  of  land  by 
one  entering  under  a  written  instrument  purport- 
ing to  convey  it  shall  be  deemed  to  be  adverse, 
bave  no  application  to  the  case. 

McFABL4in>,  J.,  dissenting. 

In  bank.  Appeal  from  superior  conrt, 
dty  and  county  of  San  Francisco ;  James 
G.  Maouire,  Judge. 

Action  by  W.  C.  Watson  against  defend- 
ant, Sutro,  to  cliarge  defendant  as  pur- 
chaser of  land  with  notice  of  plaintiff's  ti- 
tle. There  was  a  judgment  in  plaintiff's 
lavor,  and  defendant  appeals.  Code  Civil 
Proc.  Cal.  §  319,  provides :  "  No  cause  of  ac- 
tion •  »  »  arising  out  ot  the  title  to 
real  property  can  be  effectual  unless  it  ap- 
pears that  the  person  prosecuting  the  ac- 
tion •  •  *  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in 
question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which 
such  action  is  prosecuted."  Section  322 
provides :  "  When  It  appears  that  the  oc- 
cupant, or  those  under  whom  he  claims, 
entered  into  the  possession  of  the  property 
under  claim  of  title  exclusive  of  this  right, 
founding  such  claim  upon  a  written  in- 
Btrnment  as  being  a  conveyance  of  the 
property  in  question  «  •  •  and  that 
there  has  been  continued  occupation  and 
possession  of  the  property  included  In 
such  Instrument,  *  *  •  or  of  some  part 
of  the  property,  ander  such  claim,  for  Ave 
years,  the  property  so  Included  Is  deemed 
to  have  been  held  adversely. " 

Lloyd  &  Wood,  lor  appellant.  Stanley, 
Stoney  &  Hayes,  for  respondent. 

Thornton,  J.  On  the  12th  day  of  Janu- 
ary. 1870,  John.  H.  Balrd,  the  plaintiff,  W. 
C.  Watson,  E.  L.  Sullivan,  and  nine  other 
persons,  tenants  in  common  of  the  tract 
hereinafter  mentioned,  conveyed  to  David 
W.  Connolly,  by  deed,  bearing  date  the  day 
Just  named,  a  certain  parcel  of  land,  situ- 
ate in  the  city  and  county  of  San  Francis- 
co, known  as  the  "  Byfleld  Tract. "  The 
ronsideration  named  In  the  deed  was  one 
dollar.  It  was  acknowledged  and  record- 
ed on  tbe  29tta  of  the  month  and  year 


above  mentioned.  Subsequently  other 
deeds  were  executed  to  Connolly  of  inter- 
ests In  this  tract,  which,  as  they  do  not 
figure  in  the  controversy,  need  not  be  men- 
tioned further.  The  Byfleld  tract  is  in 
that  portion  of  the  city  and  county  of  San 
Francisco  affected  by  the  provisions  of  the 
act  of  congress  of  March  8, 18S6,  entitled 
"An  act  to  quiet  the  title  to  certain  lands 
within  thecorporate limits  of  thecltyot  San 
Francisco."  On  the  25th  of  January,  1870, 
Connolly  executed  to  the  parties  above 
mentioned  and  referred  to  an  Instrument 
in  writing,  reciting  the  conveyance  to  him 
b.v  the  parties  (naming  them)  of  their  sev- 
eral interests  in  the  Byfleld  tract,  and  fur- 
ther reciting  that  such  conveyance  was 
made  for  the  purpose  of  facilitating  the 
settlement  of  the  title  to  the  same,  by 
deeding  to  the  city  and  county  of  San 
Francisco  the  reservations  made  for  public 
purposes  by  the  outside  land  committee  of 
the  board  of  supervisors  ot  the  city  and 
county,  and  for  the  procurement  of  the  ti- 
tle of  the  city  and  coonty  to  the  said  tract 
to  bim.  This  instrument  then  sets  forth 
that  Connolly  binds  hlmf>elf,  his  heirs  and 
assigns,  as  soon  as  the  objects  above  stat- 
ed shall  have  been  accomplished,  to  recon- 
Tey  to  his  grantors  their  respective  pro- 
portions of  the  tract  as  shall  remain  in  It 
after  deducting  the  reservations  made  by 
the  committee.  This  instrument,  called 
the  "Connolly  Declaration  of  Trust, "  was 
acknowledged  on  the  day  it  bears  date, 
but  was  not  recorded  until  the  2oth  day 
of  June,  1880.  The  above  Instru  ment  clearly 
sets  forth  a  trust.  In  which  Connolly  was 
the  trustee,  and  the  other  persons  named 
In  it  were  the  ceatnts  que  truatent.  On  the 
procurement  of  the  title  of  the  city,  the 
tract  so  acquired  was  to  be  conveyed  to 
the  proper  claimants,  as  above  set  forth. 
Connolly  was  to  look  to  the  matter  re- 
ferred to  for  all  the  beneficiaries  of  the 
trust,  adjust  all  matters  necessary  to  pro- 
cure the  title  from  the  city  and  count.v  of 
the  lands  referred  to,  execute  the  necessary 
conveyances  to  the  city  of  the  portions  re- 
served, and  then  to  reconvey,  as  above 
stated.  Of  these  beneficiaries,  the  plaintiff, 
Watson,  was  one  expressly  named  In  the 
instrument  executed  by  Connolly  on  the 
25th  day  of  January,  1870.  Deeds  were 
subsequently  executed  to  Connolly  by  the 
city  and  county,  of  the  land  to  which  he 
undertook  to  procure  title.  These  deeds 
were  three  in  number,  executed  In  the 
months  of  March,  April,  and  September, 
1870,  and  were  recorded  on  the  day  of 
their  date.  The  lands  thus  conveyed  to 
Connolly  Include  the  parcel  In  controversy 
here.  Afterwards,  on  the  2d  day  of  De- 
cember, 1871,  Connolly  executed  to  John 
H.  Balrd,  who  was  one  of  his  grantors, 
and  one  of  the  beneficiaries  under  his  dec- 
laration of  trust,  a  deed  absolute  In  form, 
and  purporting  to  convey  to  the  grantee 
the  Byfleld  tract.  This  deed  was  recorded 
on  the  20th  day  of  August,  1872. 

It  Is  found  as  a  fact  that  the  deed  just 
above  mentioned  was  executed  by  Con- 
nolly, and  accepted  by  Balrd,  without  con- 
sideration, and  subject  to,  and  in  further- 
ance of,  the  trusts  upon  which  Connolly 
was  then  holding  title  to  the  premises, 
and  with  full  knoirledge  of  the  trusts  rat- 


Digitized  by 


Google 


174 


PACIFIC  REPOBTEB,  Vol.  24. 


(Cal. 


der  which  Connolly  held  the  property 
which  he  conveyed  to  him.  In  fact  it 
seems  that  Baird  was  bnt  a  substituted 
trustee  substituted  in  place  of  Connolly, — 
and,  from  what  subsequently  occurred,  so 
substituted  with  the  consent  (of  what  may 
have  appeared  to  Baird)  of  all  the  benefi- 
ciaries ;  for  on  the  3d  day  of  January,  1872, 
Baird  executed  a  declaration  of  trust  in 
which  it  is  set  forth  that  the  Byfield  tract, 
less  a  portion  reserved  for  a  public  parlc, 
bad  been  conveyed  to  him  In  trust,  and 
was  held  by  him  in  trust,  tor  the  persons 
named  in  this  declaration.  In  this  decla- 
ration the  share  of  each  is  specifically  set 
forth,  Baird's  own  share  is  stated  to  be 
41-160,  Sullivan's  15-160,  and  others  in  like 
manner  sufficient  to  cover  the  aggregate 
160  shares.  It  should  be  remarked  here 
tbatthis  tract  wassuppoaed  tocuntain  160 
acres,  and  the  proportion  of  each  was  des- 
ignated by  a  fra(-t.ion,  in  which  the  sup- 
posed number  of  acres  was  taken  as  the 
denominator.  Among  tlie  names  of  the 
owners  or  beneficiaries  in  Baird's  declara- 
tion of  trust,  the  plaintiff's  name  does  not 
appear.  £.  L.  Sullivan's  name  appears 
in  it  as  the  owner  of  15-160,  as  above  stat- 
ed. The  controversy  In  regard  to  theland 
Involved  herein  turns  in  great  part  on  the 
disappearance  of  Watson's  name  from  the 
list  of  beneficiaries,  and  the  appearance  of 
Sullivan's  name  for  a  share  or  proportion 
which  seems  to  include  both  his  share  and 
that  of  Watson's.  Watson's  share  had 
been  conveyed  to  him  by  Sullivan  on  the 
10th  day  of  December,  1S62,  which  specified 
as  the  portion  conveyed  6-160  of  the  By- 
field  tract.  This  conveyance  purported 
to  be  tor  value,  and  was  properly  recorded 
on  the  4th  daj-  of  December,  1865.  All  the 
parties  to  the  Connolly  deed  claimed  under 
mesne  conveyance  from  one  John  K. 
Moore,  which  conveyance  had  been  prop- 
erly recorded  prior  to  the  date  of  the  deed 
to  Connolly.  The  findings  show  that  at 
the  date  of  the  deed  just  mentioned  to 
Connolly,  the  12th  day  of  January,  1870, 
Sullivan  bold  15-160  of  the  Byfield  tract 
after  bis  conveyance  to  Watson.  He  sub- 
sequently conveyed  5-160to  another  benefi- 
ciary, Sharpstein,  by  deed  dated  the  7th 
day  of  May,  1868,  leaving  in  him  10-160  of 
the  tract,  when,  on  the  12th  day  of  Janu- 
ary, 1870,  he  joined  in  the  execution  of  the 
deed  to  Connolly.  On  the  1st  day  of  Feb- 
ruary, 1879,  Sulliyan  executed  to  Baird 
a  deed,  purporting  to  be  in  consideration 
of  f  10,000,  which  conveyed  to  Baird  cer- 
tain lands  by  the  following  description: 
"All  the  Interests  of  the  first  party  in  and 
to  the  tract  of  laud  situate  in  the  city  and 
county  of  San  Francisco,  state  of  Cnll- 
fomia,  known  as  the  '  Byfield  Tract,' the 
interest  of  said  first  party  in  said  tract  of 
land  being  about  thirteen  acres,  more  or 
less,"  which  deed  was  duly  acknowledged 
on  the  I8th  of  February,  1879,  aud  on  the 
same  day  recorded  in  the  proper  office  of 
the  city  and  county  of  San  Francisco.  It 
is  found  that,  at  the  date  of  this  deed, 
Sullivan  had  no  greater  interests  than  he 
had  on  the  12th  of  January,  1870,  the  date 
of  the  deed  to  Connolly  of  his  10  undivided 
160th  parts.  In  J une,  18k0,  the  defendant, 
Sutro,  purchased  of  Baird  the  interest 
which  Baird  claimed  to  own  in  the  Byfield 


tract,  which  Baird  represented  was  55-160 
of  the  tract.  This  quantity  was  made  up 
of  hie  (Baird's)  40-160,  and  thel5-l(>0which 
he  claimed  had  been  sold  and  conveyed 
to  him  by  Sullivan.  This  15-160  was  rep- 
resented bv  Baird  to  Sutro  as  embracing 
the  5-160  which  Sullivan  In  1863  had  con- 
veyed to  Watson.  The  negotiation  for 
the  purchase  by  Sutro  commenced  in  1880, 
and  WHS  consummated  by  a  deed  from 
Baird  to  him,  bearing  date  the  :i6th  of 
that  month.  This  deed  purported  to  con- 
vey 15-lGO  of  the  property  described  in  the 
complaint,  which  was  the  same  propor- 
tion of  the  Byfield  tract,  after  the  deduc- 
tion of  the  reservation  above  mentioned. 
This  deed  was  for  a  valuable  considera- 
tion, and  was  executed  by  Baird,  and  ac- 
cepted by  Sutro,  as  a  conveyance  of  the 
10-160  of  SuUivan,  and  the  5-160  of  Watson. 
About  the  same  time,  Sutro  acquired  and 
received  conveyances  from  other  beneficia- 
ries of  their  interests  to  the  Byfield  tract: 
bnt,  ns  they  do  not  bear  on  the  questions 
to  be  determined  herein,  they  need  not  be 
further  adverted  to.  This  action  was 
brought  by  the  plaintiff  to  charge  Sutro 
as  purchaser  with  notice  of  Ids  Interest, 
5-160,  in  the  tract  above  mentioned,  as  de- 
scribed In  the  complaint,  and  for  a  parti- 
tion. The  court  below  found  that  Sutro 
was  a  purchaser  with  notice  of  Watson's 
equitable  rights,  and  charged  him  as  a 
trustee  for  Watson  to  the  extent  above 
mentioned .  The  question  to  be  here  passed 
on  relates  to  thesufflciency  of  the  evidence 
to  justify  the  above  finding  of  the  court. 

Pending  the  negotiations  between  Sutro 
and  Baird  for  the  purchase  of  this  land, 
Sutro  employed  able  and  distinguished  at- 
torneys to  examine  and  pass  on  the  as- 
serted title  of  Baird.  These  attorneys  did 
examine  and  pass  on  that  title;  and,  on 
their  representation,  Sutro  paid  the  pur- 
chase money,  and  took  a  conveyance  from 
Baird.  Baird  and  the  defendant  had  no- 
tice by  the  record  of  the  deed  from  Sullivan 
to  Watson  conveying  to  the  latter  his  In- 
terest in  the  Byfield  tract.  This  deed  had 
been  regularly  recorded  in  the  proper  office 
in  December,  1S63.  He  also  bad  like  notice 
of  the  deed  of  the  12th  of  January,  1870, 
made  to  Connolly  by  his  tenants  In  com- 
mon, of  whom  Watson  was  one,  which 
was  recorded  on  the  29th  of  January,  1870. 
The  registry  of  deeds  then  showed  that 
the  title  had  passed  from  Watson  to  Con- 
nolly. The  registry  further  showed  that 
Connolly  had  received  deeds  for  the  land 
held  by  him  in  trust  from  the  city  and 
county  of  San  Francisco.  At  the  time  of 
the  negotiation  for  the  purchase  from 
Baird  the  record  showed  that  the  title  to 
this  Interest  was  in  Baird.  In  the  progress 
of  the  examination  the  declarations  of 
trust  executed  by  Connolly  aud  Baird, 
which  had  never  been  recorded,  were  fur- 
nished to  Sutro's  attorneys.  The  Connol- 
ly declaration  showed  plainly  that  he  was 
trustee  for  Watson,  as  well  as  for  Sulli- 
van. The  extent  4)f  Watson's  interest  did 
not  appear  on  this  pai>er,  nor  did  the 
amount  of  the  Interest  lield  by  either  of 
the  beneficiailes.  The  Baird  declaration 
did  not  mention  Watson's  interest.  It 
showed  the  Interests  of  the  other  owners, 
but  Watson's  was  omitted.    The  above 
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attracted  the  attention  of  the  attorneys, 
and  their  Inquiry  was  at  once  directed  to 
this  Interest,  to  ascertain  what  had  be- 
come of  it, — whether  it  had  been  acquired 
by  Bume  other  of  the  co-owners,  and, if  so, 
by  whom.  In  pursuing  their  InvestlRa- 
tlon  to  regard  to  this  Interest,  application 
was  made  to  Baird  and  Sullivan.  One  of 
the  learned  gentlemen  called  npon  Balrd. 
He  gives  in  his  testimony  a  full  account  of 
the  interviews  with  both  Baird  and  Sulli- 
van. After  stating,  in  regard  to  his  inves- 
tigation of  the  title,  that  he  had  found 
the  Connolly  declaration  of  trust,  the  deed 
of  Connolly  to  Baird  conveying  the  prop- 
erty known  as  the"Byflcld  Tract,"  and 
the  Baird  declaration  of  trust  mentioning 
the  proportions  of  the  several  co-owners, 
— among  others,  Sullivan's,  stating  his  in- 
terest at  15-160,  omitting  Watson's  alto- 
gether, the  proportions  named  malting  up 
160  acres, — he  proceeds:  "I  proceeded  to 
inqnire  what  became  of  Watson's  interest, 
and  wliy  he  was  left  out.  I  called  upon 
Baird,  and  he  said:  'Why.  that  is  all  riglit. 
That  declaration  of  trust  embraces  the 
parties  who  are  now  in  interest.'  I  said  I 
do  not  see  what  has  become  of  AVatson 
there.  He  said:  'There  is  a  family  arrange- 
ment between  Watson  and  Sullivan.'  He 
then  told  me  that  Watson  was  related  to 
Snllivan  by  marriage,  which  I  didn't  know 
before.  I  didn't  know  who  he  was  at  all. 
He  said:  'You  had  better  go  and  see  Sulli- 
van yourself.'  He  said :  'There was  an  ar- 
rangement that  was  satisfactory  between 
them,  SB  I  understood  It  always,  in  regard 
to  this.*  He  said,  fHrthermore:  'It  has 
been  in  my  name,  as  you  see,  for  a  long 
while.'  I  did  n<  t,  I  think,  take  the  paper 
to  him  in  the  flrst  instance.  I  did  after- 
wards, and  he  says:  'It  has  been  ten 
years  or  so;  and,  if  it  is  wrong,  he  has 
been  very  patient  abont  it.  But  you  had 
better  go  and  see  Sullivan,  and  he  will  ex- 
plain it  all  to  you.'"  The  attorney  then 
went  to  See  Sullivan,  and  told  him  his  er- 
rand: "That  Baird  was  about  conveying 
property,  and  1  find  that  he  [Sullivan] 
had  conveyed  15-160  of  it,  and  I  wanted  to 
know  where  Baird  got  his  title;  and  he 
told  me  there  was  an  arrangement  be- 
tween him  and  AVatson  in  respect  to  this 
little  interest  which  he  had.  And  he  men- 
tioned, also,  that  he  had  spent,  or  that 
Watson  had  cost  him,— I  think  that  was 
his  expression,— a  good  deal  of  money, 
and  that  he  had  an  arrangement  by  which 
he  could  take  this  property,  treat  it  as  his 
own,  seil  it,  and  dispose  of  it  in  any  way 
be  chose.  I  asked  him  if  that  was  in 
writing.  'Yes,' he  said,  that  it  was  all  in 
writing.  He  says:  'Hadn't  you  seen  it?' 
I  say:  'No.'  Andhesays:  'It  is  on  record.' 
I  said :  'No,  it  Is  not.  It  is  not  in  my  ab- 
stract at  all.'  He  said:  'There  were  sev- 
eral copies  of  it.  I  thought  It  was  record- 
ed.' Well,  I  asked  him  if  he  had  a  copy. 
Me  said:  'Yes.'  I  asked  him  if  he  would 
not  find  out  where  he  could  get  It.  He 
said  he  would  look  it  up,  and  asked  me  to 
coraethenext  day;  or  be  said:  'I'll  call  on 
yon.'  I  said  I  wished  him  to  call  on  me 
at  the  office,  which  he  did,  and  then  he 
had  a  paper  which  I  have  identified  on  the 
stand  about  as  nearly  as  I  can.  I  don't 
Know  wbo  had  charge  olSolU van's  papem. 


Since  his  death,  T  asked  Watson,  and  be 
said  he  finds  it  very  difficult  to  get  any 
knowledge  at  all  about  Sullivan's  papers. 
I  had  it  in  my  hand,  and  read  it.  but  it  was 
not  in  my  possession.  I  spoke  to  Mr.  Sul- 
livan about  it.  He  produced  it  either  the 
next  day  or  the  day  after,  and  I  found  it 
had  not  been  recorded.  I  told  him  that  It 
ought  to  be  recorded ;  that  it  was  explan- 
atory of  the  title  of  Baird.  I  made  no  in- 
quiries about  Watson's  interest  after 
that."  This  witness  afterwards  testified 
that  "Sullivan  said, also,  that  the  convey- 
ance to  Watson  did  not  cost  him  a  cent; 
that  It  was  a  gift,  but,  in  consequence  of 
the  cost  which  he  had  been  put  to  on  Wat- 
son's account,  he  Intended  this  to  be  used 
for  the  benefit  of  the  family,  and  the  in- 
strument between  them  evidenced  his  right 
to  use  it. " 

On  the  trial  the  original  of  an  instrument 
In  writing,  and  executed  by  Sullivan  as 
a  party  of  the  first  part,  and  George  .1. 
Bucknail,  his  wife,  William  C.  Watson,  the 
plaintiff,  Elizabeth  Anne,  his  wife,  and  John 
C.  Davis,  parties  of  the  second  part,  was 
produced  by  Watson,  and  was  put  in  evi- 
dence by  Sutro.  This  paper,  in  our  judg- 
ment, was  the  paper,  a  copy  of  which  was 
shown  by  Sullivan  to  Sutro's  attorney  at 
the  interview  between  Sullivan  and  the 
attorney,  an  account  of  which  is  given 
above.  We  think  It  was  sufficiently  iden- 
tified by  the  attorney  when  giving  his  tes- 
timony. Much  stress  is  laid  on  this  paper 
by  counsel  for  appellant  as  bearing  on  the 
question  of  notice,  and  it  becomes  neces- 
sary to  examine  and  consider  it.  It  bears 
date  on  the  25th  day  of  April,  1870,  soon 
after  the  execution  of  the  deed  to  Connol- 
ly, and  his  trust  declaration,  and  was  ex- 
ecuted in  quadruplicate.  Watson  had  a 
copy.  This  paper,  after  stating  the  par- 
ties of  the  first  and  second  parts  as  above 
set  forth,  proceeds  to  witness  and  declare 
that,  whereas  the  parties  of  the  second 
part  have,  by  an  indenture  executed  before 
this  paper,  and  bearing  date  the  same  day, 
granted,  bargained, sold,  and  conveyed  to 
the  party  of  the  first  part,  Sullivan,  all 
their  right  and  title  to  three  lots  in  the 
city  and  county  of  San  Francisco,  bounded 
southerly  by  Washington  street,  easterly 
by  Montgomery  street,  and  westerly  by 
Kearny  street,  and  northerly  by  a  line 
parallel  with  Washington  street,  and  dis- 
tant from  it  northerly  157%  feet,  and  the 
money  consideration  expressed  In  said  In- 
denture is  merely  nominal,  and  it  is  con- 
sidered proper,  prudent,  and  just  to  set 
forth  and  declare  these  considerations  re- 
ferred to  In  said  indenture  as  good,  valu- 
able, and  sufficient,  moving  the  parties  of 
the  second  part  to  the  execution  of  that  in- 
denture; now,  this  instrument  is  Intended 
to  set  forth  and  declare  not  only  the  true 
nature  of  the  considerations  last  above 
mentioned,  but  also  the  respective  rela- 
tions of  the  parties  hereto  to  the  above- 
named  lot  and  other  real  estate  herein  after 
described.  The  instrument  just  named 
sets  forth  the  respective  Interests  of  the 
parties  named— E.  L.  Sulllran,  Mary  Eliza, 
Ellcabetta  Anne,  and  John  C.Davis— in  the 
lots  aforesaid,  describing  Mary  as  the  wife 
of  Bucknail  and  Elizabeth  as  the  wife  of 
the  plaintiff,  Wat«oQ.    It  recites  that  the 
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interestB  ot  Mary  and  Elizabetb  and  Jobn 
C.  Davis  are  claimed  and  owned  by  devise 
Irom  their  lather,  John  C.  Davis,  and.  fall- 
ing this  devise,  by  descent,  and  also  by  de- 
vise, from  their  mother,  Elizabeth  Davis, 
and  that  any  additional  title  acquired  by 
possession,  and  by  any  act  of  the  legisla- 
ture, or  by  act  of  congress,  by  Sullivan, 
shall  inure  to  the  parties  hereto  according 
to  their  several  Interests  as  set  forth  here- 
in. It  is  furDher  declared  that  Sullivan  had 
administered  the  property  aforementioned 
from  1850  to  the  date  of  this  Instrument, 
first  as  agent  of  Elizabeth  Davis,  next  as 
executor  of  her  will,  and  afterwards  in  his 
own  behalf  to  the  extent  of  his  intei-est, 
and  as  guardian  of  the  said  Mary,  Eliza- 
beth, and  John  C.Davis  until  they  attained 
majority,  and  since  that  timeas  the  agent, 
and  throughout  that  time  has  rendered 
his  services  gratuitously,  moved  thereto 
by  his  love  and  affection  to  the  parties  to 
the  second  part,  and  especially  to  the  said 
Mary, Elizabeth,  and  John  C.  Davis,  regard- 
ing them  as  his  own  offspring,  and  has 
improved  the  said  property,  and  main- 
tained possession  thereof,  during  this  ad- 
ministration, has  incurred  large  indebted- 
ness, amounting  to  about  $350,000,  result- 
ing from  the  expenses  of  administration 
of  said  real  estate,  the  purchase  of  certain 
real  estate  liereln after  mentioned,  the  edu- 
cation and  maintenance  of  said  Mary,  Eliz- 
abeth, and  John  C.  Davis,  the  greater  part 
ot  which  indebtedness  is  secured  by  a 
mortgage  ot  the  three  50-vara  lots  above 
described  in  said  indenture,  which  mort- 
gage was  executed  by  all  the  parties  to 
this  Instrument  except  John  C,  who  did 
not  Join  in  the  execution  by  reason  ot  his 
minority;  that  said  John,  having  become 
ot  age,  subjects,  as  between  himself  and 
the  other  parties  hereto,  his  title  to  the 
said  property  to  the  said  mortgage  to 
the  same  extent  as  it,  being  ot  age,  he  bad 
joined  in  its  execution,  and  each  one  ot 
the  parties  hereto  waives  aud  releases  all 
claim  as  against  each  other  which  either 
might  have  or  set  up  against  the  others 
by  reason  of  having  received  more  or  less 
of  the  proceeds  of  said  property  heretofore 
mentioned.  The  instrument  then  proceeds 
to  declare  that  the  party  of  tbe  first  part, 
Sullivan,  has  acquired  during  the  period 
of  said  administration,  ot  tbe  city  and 
county  of  San  Francisco,  certain  other 
valuable  real  estate,  described  hereinafter, 
the  legal  and  equitable  title  of  which  is 
now  in  Sullivan,  the  party  of  the  first 
part;  and  all  parties  hereto  have  agreed 
that  all  the  real  estate  last  above  men- 
tioned, so  acquired  as  above  stated,  and 
all  the  said  50-vara  lots,  shall  be  deemed 
to  be  the  property  ot  Sullivan,  aud  ot  the 
said  Mary,  Elizabeth,  and  John  C.  Davis, 
each  to  have  an  undivided  fourth  part 
thereof,  subject  to  the  indebtedness  in  like 
proportion,  and  that  the  legal  title  to  the 
same  shall  be  and  remain  In  the  party  of 
the  first  part  to  facilitate  the  administra- 
tion thereof,  the  sale  cuid  other  disposal 
of  portions  ot  the  whole  thereof,  the  pay- 
mentand  extinguishment  of  said  indebted- 
ness, and  finally  the  partition  and  divis- 
ion of  the  same,  or  the  proceeds  ot  the 
same,  or  the  remainder  thereof,  at  some 
future  day.    The  foregoing  basis  of  judg- 


ment Is  declared  by  tbe  Instroment  as 
being  deemed  by  all  the  parties  tqultable 
and  just,  and  is  the  true  consideration  tor 
the  said  Indenture,  and  this  agreement  and 
said  indenture  has  been  executed  in  pur- 
suance and  part  performance  thereof. 
The  instrument  then  further  states  and 
witnesses,  and  the  parties  do  hereby  de- 
clare, that  Sullivan^ holds  tbe  following 
described  property  in  trust,  and  to  ad- 
minister, bargain,  sell,  convey,  mortgage, 
or  otherwise  Incumber  and  dispose  of  the 
same,  or  any  estate  or  Interest  therein, 
and  to  discharge  out  ot  the  rents,  issues, 
and  profits,  or  other  proceeds  thereof,  tbe 
aforesaid  indebtedness,  and  all  incum- 
brauces  now  or  hereafter  to  be  a  lien  on 
tbe  same,  and  afterwards  to  make  parti- 
tion or  division  among  all  the  parties  to 
these  presents  of  all  and  singular  tbe  re- 
mainder of  said  property, — that  Is  to  say, 
to  each  of  the  said  Mary  Elizabeth  Buek- 
nall,  Elizabeth  Anne  Watson,  and  John  C. 
Davis,  one-fourth  In  severalty  of  said  re- 
mainder, reserving  to  himself  the  other 
fourth  likewise  In  severalty;  and  It  is  ex- 
pressly declared  that  all  authority  and 
power  tor  tbe  execution  ot,  all  and  singu- 
lar, the  said  trusts,  and  tor  the  purpose  ot 
doing  and  performing  all  of  the  acts  and 
things  necessary  for  the  carrying  out  ot 
the  same,  is  hereby  delegated  to  tbe  said 
party  of  the  first  part  by  the  parties  of  tbe 
second  part,  and  that  the  authority  and 
power  so  conferred  and  delegated,  coupled 
as  It  is  with  an  interest.  Is  irrevocable.  A 
general  power  ot  attorney,  Irrevocable  so 
far  as  the  property  hereinafter  described 
is  concerned,  and  bearing  even  date  here- 
with, has  been  executed  and  delivered  by 
the  parties  of  the  second  part  hereto  to  the 
party  ot  the  first  part,  for  the  purpose  ot 
aiding  him  in  executing  the  power  and  au- 
thority herein  and  hereby  conferred  and 
delegated,  and  carrying  out  tbe  intents 
and  purposes  thereof."  The  Instrument 
then  sets  forth  by  description  the  real 
property  "so  as  aforesaid  held  in  trust  by 
the  party  ot  the  first  part. "  The  three 
50-va;-a  lots,  and  tbe  several  parcels  ot 
outside  lands,  are  described,  and  among 
these  a  parcel  of  outside  lands  Is  de8crit>ed 
in  tbe  following  words :  "  An  Interest  in 
another  tract  of  outside  lands,  known  by 
the  name  of  the 'By field  Tract,'  amount- 
ing to  fifteen  acres  or  thereabout. "  This 
instrument  wasexecuted  in  quadruplicate, 
and  was  under  seal.  It  is  clearly  a  deed 
of  conveyance. 

The  foregoing  sets  forth  all  tbe  facts  as- 
certained by  the  learned  gentlemen  re- 
tained by  Sutro  In  their  investigation  ot 
the  title  which  the  latter  desired  to  ac- 
quire by  bis  purchase  from  Baird.  It  ap- 
pears, and  is  found  as  a  fact,  that  Sutro 
had  no  fictual  knowledge  of  any  of  tbe 
foregoing  facts  on  which  the  question  ot 
notice  turns.  Tbe  only  notice  which  he 
bad  was  that  which  the  law  attributes 
to  him  from  its  having  been  brought  to 
the  knowledge  ot  his  attorneys.  Knowl- 
edge, by  notice  to  attorney  or  counsel  or 
agent,  acquired  during  the  negotiation  for 
a  purchase,  is  constructive  notice  to  their 
principal.  It  it  were  otherwise,  it  would 
cause  great  inconvenience,  and  notice 
would  be  avoided  in  every  case  by  employ- 
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ing agents.  See  cases  cited  In  2  Lead.  Cas. 
Eq.  pt.  1,  pp.  133, 134.  That  notice  to  an 
agent  Is  notice  to  tbe  principal  has  been 
beld  in  this  state  ever  since  Connelly  v. 
Peck,  decided  In  1866,  and  reported  in  6 
Cal.  348;  tollowed  In  May  v.  Borel,  12 
Cal.  91:  Stanley  v.  Green,  Id.  148;  Hunter 
V.  Watson,  Id.  363.  See  other  cases  re- 
ferred to  in  Gear's  California  Index-Digest, 
on  page  97.  Notice  to  counsel  or  attorney 
is  constructive  notice  to  client.  Bierce  v. 
Hotel  Co.,  31  Cal.  161,  (decided  in  1866,) 
and  Donald  y.  Beals,  57  Cal.  399.  All  these 
cases  in  regard  to  an  agent  apply  to  an  at- 
torney or  connsel.  for  they  are  a  species  of 
agent.  Jnstice  Bradlky,  in  the  Distilled 
Spirits  Case,  11  Wall,  868,  states  the  prin- 
ciple on  which  the  rale  rests.  "  The  gen- 
eral rule."  says  the  learned  judge,  "that  a 
principal  is  bound  by  the  knowledge  of  his 
agent,  is  bsLsed  on  the  principle  of  law 
tbat  it  is  the  agent's dnty  to  communicate 
to  his  principal  the  knowledge  which  he 
ban  respecting  tbe  sab]ect-matter  of  ne- 
gotiation, and  tbe  presumption  that  he 
will  perform  that  duty."  It  will  be  ot  no 
avail  to  the  parchaser  that  the  agent 
omitted  to  communicate  what  he  ascer- 
tained to  bis  principal.  Williamson  r. 
Brown,  15  N.  Y.  359.  In  other  words,  one 
who  acts  through  another  will  bb  pre- 
sumed to  know  all  tbat  tbe  agent  learns 
daring  the  transaction,  whether  it  is  actu- 
ally communicated  to  him  or  not.  There 
is  no  difference  in  this  respect  between  act- 
ual and  constructive  notice;  for,  if  there 
were,  an  agent  would  be  employed  when- 
ever it  was  convenient  to  remain  in  ig- 
norance. Bank  v.  Davis,  2  Hill,  451-461. 
Or,  as  tbe  reason  of  the  rule  was  stated 
by  Lord  Brougham  :  "  Policy,  and  tbe  safe 
ty  of  the  public,  forbid  a  person  to  deny 
kaowledge  while  be  is  so  dealing,  as  to 
keep  himself  ignorant,  or  so  that  he  may 
keep  himself  ignorant,  and  yet  all  tbe 
while  let  his  agent  know,  and  himself 
profit  by  tbat  knowledge."  Kennedy  v. 
Green,  3  Mylne  &  K.  099^719.  It  is  plain 
tbat  the  ordinary  dealings  of  men  could 
not  be  carried  on  without  imperiling  tbe 
rights  of  property  to  a  degree  which  could 
hardly  be  conceived,  and  infinite  wrong 
done  to  innocent  persons,  unless  the  rules 
above  pointed  out  were  established  can- 
ons of  law. 

Now,  if  Baird  was  an  innocent  purchas- 
er, Sutro,  though  he  had  notice,  could  not 
be  charged.  Equity  acts  on  and  charges  a 
person  by  reason  of  the  obligation  which 
rests  on  bis  conscience,  and  in  regard  to 
the  duties  he  owes  toothers.  Baird  could 
only  be  innocent  by  reason  of  tbe  fact  that 
he  bad  no  knowledgeornoticeof  Watson's 
rights  which  bound  him  to  regard  tliem ; 
and.  if  he  was  innocent,  his  conecience 
could  not  be  charged,  and.  through  his 
innocence.  Sutro,  though  aware  of  Wat- 
son's rights,  would  be  discharged.  Was 
Baird,  then,  an  innocent  purchaser?  We 
think  It  is  plain  he  was  not,  unless  he  was 
made  so  by  the  provieions  of  the  instru- 
ment of  the  25tb  of  April,  1870,  above  fully 
set  forth.  It  is  too  plain  to  admit  of  ar- 
gument that  he  bought  with  notice  of  the 
equity  of  Watson.  He  had  at  least  con- 
structive notice.  Imparted  by  the  record  of 
Watson's  deed  from  SuaUvan*  ex^uted  in  i 
V.24p.no.3— 12 


1862,  and  regularly  recorded  In  December, 
1865.  When  be  took  the  deed  from  Con- 
nolly, in  1871,  he  must  be  held  to  have  been 
aware  of  tbe  conditions  of  the  title  whicn 
Connolly  had.  Connolly  was  a  trustee, 
and  Baird  was  nothing  more  when  be  re- 
ceived the  conveyance  from  the  former. 
As  a  matter  of  ordinary  prudence,  he 
would  have  ascertained  from  Connolly  for 
whom  he  was  trustee,  and  to  whom,  as 
Connolly's  grantee,  he  assumed  tbat  rela- 
tion. He  was  tennnt  in  common  with 
others.  This  he  must  have  known.  It 
would  be  inconceivable  to  conclude  that 
Baird  did  not  know  the  purpose  ot  the 
transaction  with  Connolly,  and  tbat  pur- 
pose as  set  forth  in  a  paper  executed  by 
Connolly  for  the  benefit  of  his  (Connolly's) 
grantees,  of  which  Baird  was  one.  Baird 
was  co-tenant  with  the  other  grantors, 
and  the  transaction  with  Connolly  was 
made  in  tbe  interest  ot  himself  and  his  co- 
tenants.  In  the  transaction,  Connolly 
became  a  trustee  to  carry  out  a  desired 
and  declared  purpose  and  Intent.  It  will 
be  tbe  height  of  fatuity  to  conclude  and 
hold,  when  Connolly  conveyed  to  Baird, 
and  put  him  in  bis  place  as  trustee,  tbat 
he  did  not  tell  Baird,  and  Baird  did  not 
seek  to  know,  for  whom  he  was  to  under- 
take tbe  duties  and  responsibilities  of  a 
trustee.  If  he  did  not  know,  it  was  his 
duty  to  know  this  when  he  accepted  tbe 
position;  and  certainly  it  was  his  dnty  to 
inquire  when  he  executed  his  declaration 
of  trust,  in  1872.  It  cannot  be  held  that 
he  did  not  know  that  his  trust  was  co-ex- 
tensive with  Connolly's,  and  that  be  be- 
came trustee  for  tbe  same  persons.  When 
be  accepted  tbe  trust,  no  doubt,  be  knew 
that  some  question  might  arise  as  to  Wat- 
son's title;  for  the  gap  here  was  plainly 
discernible.  Tbat  he  knew  that  there  was 
no  conveyance  from  Watson  to  any  one 
but  Connolly,  one  of  the  co-owners  and 
eeatuls  que  trusteat,  when  he  executed  his 
declaration  ot  trust,  and  put  in  Sullivan 
for  16-160  of  tbe  trust  property,  may  be 
justly  inferred  from  what  he  stated  to  Su- 
tro's  attorney,  above  quoted.  Reference 
is  here  made  to  the  conversation  with 
Baird  in  relation  to  the  declaration  of 
trust,  and  that  Sullivan  was  the  true  par- 
ty in  Interest  wben  the  declaration  of  trust 
was  made,  in  consequence  of  a  family  ar- 
raugement,  to  which  Sullivan  and  Wat- 
son, who  was  related  to  Sullivan  by  mar- 
riage, were  parties.  In  any  event,  Baird, 
wben  he  assumed  the  position  of  trustee 
instead  of  Connolly,  was  bound  to  know, 
as  a  matter  of  law,  that  he  was  trustee 
for  the  same  parties  as  Connolly,  and  that 
he  could  not  displace  one  beneficiary,  and 
substitute  another  in  his  place,  by  ignor- 
ing tbe  right  of  tbe  former,  aud  recogniz- 
ing another  as  holding  bis  interest.  Nei- 
ther Sullivan  nor  Baird,  nor  both  together, 
could  so  deal  with  Watson'sequitable  title 
as  to  acquire  it  from  him,  and  transfer  It 
to  another  person,  without  Watson's  con- 
sent. That  Watson  could  have  compelled 
Baird  to  convey  to  him  would  not  have 
tieen  questioned,  and  it  would  have  been 
no  defense  to  Baird  thathehad  recognised 
Sullivan  as  tlie  owner  of  Watson's  inter- 
est, unless  Baird  was  protected  by  the  in- 
strument above  pai-ticularly  set  forth,  ex- 
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ecated  by  WatBon  and  wife  with  others  to 
Sullivan.  On  this  depends  the  fact,  too, 
whether  Sutro  is  protected;  for  neither, 
though  they  paid  value,  is  an  innocent 
purcliaser.oracQiilred  Watson's  title,  unless 
under  the  provisions  of  the  Instrument. 
If  this  instrument  vested  in  Sullivan  the 
full  legal  title  to  the  property  in  contro- 
versy, with  power  to  use  and  sell  It  as  his 
own  property,  and  divide  the  proceeds,  giv- 
ing Watson  his  share  thereof,— that  is, 
with  accountability  only  to  Watson  for 
the  proceeds,— both  Baird  and  Sutro  ac- 
quired this  title  through  Sullivan's  con- 
veyance to  Baird,  which  would  end  this 
litigation.  Did  this  instrument,  then,  which 
had  all  the  requisites  of  a  conveyance, 
pass  such  a  title  to  Sullivan  ?  Let  It  be 
conceded  that  the  words  used  are  opera- 
tive to  carry  Watson's  Interest  in  the  lit- 
igated property,  if  the  instrument  shows 
an  Intent  by  him  to  convey,  still  these 
words  must  be  limited  to  the  property  de- 
scribed in  it. 

Novv,  as  to  this  Byfleld  tract.  In  which 
Watson  was  only  individually  concerned, 
(as  to  other  property,  it  Is  clear  ft  was 
owned  by  his  wife,)  the  words  employed 
confine  it  to  such  interest  the  legal  title  to 
which  was  at  the  date  of  the  instrument 
in  Sullivan.  The  paper  sets  forth  that 
Sullivan,  (seethe  language  fully  set  forth 
above  )  during  his  administration  of  the 
property  mentioned  and  described  in  it, 
had  acquired  in  the  city  and  county  of 
San  Francisco  certain  other  real  estate 
therein  described,  the  legal  and  equitable 
title  to  which  was  then  in  him.  The  lair 
construction  of  these  words  is  that  they 
include  the  real  property  described  in  it, 
in  which  he  held  the  legal  and  equitable 
title,  and  exclude  that  in  which  he  did  not 
hold  such  title.  This  designates  tiie  prop- 
erty with  particularity,  to  which  reference 
is  made.  As  seen  above,  Sullivan  held 
the  equitable  title,  when  this  instrument 
was  executed,  only  to  10-160  of  the  Bytield 
tract.  Connolly  had  held  by  conveyance 
from  him  to  this  extent.  By  convej-iinces 
previous  to  tlie  conveyance  to  Connolly, 
he  had  transferred  to  other  jjersons  { Wat- 
son and  another)  all  except  the  10-160.  He 
held  this  interest  under  the  Connolly  trust, 
wliich  was  made  in  January,  1870;  the  in- 
strument we  are  here  considering  having 
been  made  the  April  following,  before  any 
change  had  been  made  by  the  transfer 
of  Connolly  to  Baird.  Sullivan  did  not 
have  in  April,  1870,  the  legal  title  to  any 
part  of  the  Byfleld  tract.  It  was  in  Con- 
nolly, or  more  properly  in  the  city  and 
county  of  San  Francisco,  under  the  act  of 
congress  of  March  8, 1866.  If  the  words 
are  restrained  to  the  property  of  which 
he  had  both  the  legal  and  equitable  title, 
this  instrument  did  not  transfer  any  of 
the  Byfleld  tract,  for  he  had  neither  the 
legal  nor  the  equitable  title  to  any  portion 
of  it.  But  the  rule  to  construe  deeds,  at 
ma/fls  valeat  quant  pereat,  compels  the 
holding  that  it  would  pass  such  interest 
in  this  tract  of  which  he  held  the  equitable 
title.  If  this  is  not  so,  then  it  maybe  con- 
ceded for  the  argument  that  It  passed  the 
portion  of  which  the  equitable  title  was 
vested  in  him.  Then  this  deeded  to  Sulli- 
van only  10-160  and  not  15-160,  and  did  not 


include  Watson's  Interest,  of  5-160.  Nor  Is 
this  quantity  enlarged  by  the  description 
of  the  interest  in  the  Byfleld  tract  given  in 
a  subsequent  portion  of  the  instrument., 
whereitis spoken  of  as  containing  15  acres 
or  thereabouts.  The  distinct  statement 
in  the  instrument  referring  to  certain  prop- 
erty acquired  by  Sullivan  durlngthecourse 
of  administration,  commencing  in  1880, 
the  legal  and  equitable  title  of  which  was 
then  in  Sullivan,  limits  the  general  and  in- 
definite  words  of  description  as  to  the  By- 
field  tract,  and  the  interest  which  Sullivan 
had  In  it.  The  description  of  quantity 
exprcKsed  In  acres,  quallfled  by  the  words 
"  more  or  less, "  has  always  been  regarded 
indefinite  and  general.  A  purchaser  by 
such  description  can  get  no  relief  on  that 
feature  only  unless  the  disparity  is  so 
great  between  the  generally  declared  num- 
ber of  acres,  and  the  actual  number,  as  to 
be  evidence  of  Intentional  fraud.  That 
general  words  in  a  deed  may  be  restrained 
by  the  particularity  of  recital  is  an  estatt- 
lished  canon  of  construction.  Jaclcson  v. 
Stevens,  16  Johns.  110;  Shurta  v.  Thomas,  8 
Pa.  St.  359;  Barnard  v.  Martin,  5  N.  H.  536; 
Woods  V.  Manufacturing  Co.,  Id.  467;  Pay- 
ler  V.  Homei-sham,4Maule&S.423;  Simons 
V.  Johnson,  3  Barn  &  Adol.  175.  And  the 
effect  of  general  words  confined  where  the 
intention  toconflne  Itcanbe  collected  from 
the  context.  Munro  v.  Alaire,  2  Caines, 
320;  Willjes  v.  Ferris,  5  Johns.  335;  Smith 
V.  Strong,  14  Pick.  128;  Woodman  v.  Lane, 
7  N.  H.  241;  2  Smith,  Lead.  Cas.  (8th 
Ed.)  529,  notes  to  Roe  v.  Tranmarr.  A 
clear  and  distinct  limitation  in  a  grant  is 
not  controlled  by  other  words  less  clear 
and  distinct.  Civil  Code,  §  1067.  Again, 
the  circumstances  in  which  the  parties 
stood,  and  their  knowledge  at  the  time  of 
tlie  state  of  the  title,  should  be  considered 
in  arriving  at  their  intent.  When  he  affixed 
his  signature  and  seal  to  this  instrument, 
AVatson  knew  that  he  had  never  parted 
with  his  equitable  title, and  Sullivan  must 
be  held  to  have  known  the  same  thing. 
Connolly  was  then  Watson's  trustee. 
W^atson  was  cognizant  that  his  legal  title 
was  then  in  his  own  selected  trustee,  and 
it  should  be  noted  that  this  paper  was 
executed  long  before  the  deed  was  made  by 
Connolly  to  Baird,  or  the  execution  of 
Balrd's  declaration  of  trust. 

A  purchaser  must  be  held  to  have  notice 
of  everything  which  appears  on  the  face 
of  the  deeds  under  which  he  buys.  He  has 
constructive  notice  of  what  is  contained 
In  them,  or  which  Is  a  necessary  inference 
from  what  is  contained  in  them.  2  Lead. 
Cas.  Eq.  pt.  1,  p.  125.  It  cannot  be  limited 
to  the  recorded  deeds  and  Instmments, 
for  notice  is  equivalent  to  registration. 
Id.  37,  98, 149,  213,  299.  Surely  no  such 
limit  can  exist  where  the  deeds  and  docu- 
ments relating  to  the  title  are  shown  him. 
The  recitals  in  a  deed,  however,  to  bind 
the  conscience  of  a  purchaser,  must  be 
sufficiently  clear  and  certain  to  convey  the 
requisite  information  or  put  him  on  his 
guard.  A  vague,  general  statement  will 
not  operate  as  notice,  whether  in  a  deed 
or  elsewhere.  Assaid  by  Walworth,  Ch.: 
"The  recital  must  be  such  as  to  explain  it- 
self by  its  own  terms,  without  reference  to 
Bome  deed  or  circamstauce  which  explains 
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It,  or  leads  to  its  explanation. "  Here  tbe 
deed  retersto  property  to  which  at  the  time 
Sullivan  had  the  legal  »nd  equitable  title. 
This  is  sutUciently  certain.  A  purchaser 
was  certainly  put  on  inquiry  wbpn  he  and 
others  executed  tbe  deed  of  the  25tb  of 
April ;  ami,  on  seeking  information  in  re- 
gard to  it,  it  would  have  appeared  to 
have  been  then  in  Connolly,  and  limited 
to  10-160  of  tbe  Byfield  tract,  and  included 
no  part  of  Watson's.  This  deed  was  pro- 
duced to  Sutro's  attorney.  He  testifies 
that  be  had  it  In  his  hands,  and  read  it. 
Ue  had  notice  of  what  was  in  it;  and, 
though  it  was  constructive  notice  to 
Sutro,  it  bound  him.  As  stated  above, 
notice  to  an  agent  in  course  of  a  transac- 
tion isconstrnctive  notice  to  the  principal, 
and  it  will  not  avail  the  latter  to  show 
that  tbe  agent  failed  to  communicate  to 
him  what  he  was  told.  Williamson  v. 
Brown,  15  N.  Y.  3o9.  This  constructive  no- 
tice, when  it  exists,  is  irrebuttable.  It  is 
not  merely  prima  /ae/'e evidence,  for  then  it 
could  be  rebutted.  Itisconclutjiveagainst 
tbe  truth  of  the  fact,  as  said  by  Gibson.  J., 
In  Weidler  v.  Bank,  11  Serg.  &  R.  134: 
"Constructive  notice  is  not  prima  fucie 
evidence  of  actual  knowledgre  of  tbe  fact ; 
tbe  presumption  of  notice,  when  it  arises 
at  all,  being  conclusive  even  against  the 
truth  of  the  fact. " 

Tbe  cases  cited  by  counsel  for  defendant 
as  to  constructive  notice  lay  down  no  rule 
in  conflict  with  those  setfortb.  Inthecase 
from  6  Wallace,  (Wilson  v.  Wall,)  it  was 
attempted  to  charge  a  purchaser  under  a 
patent  issued  by  the  United  States  gov- 
ernment in  tbe  execution  of  a  treaty  made 
with  tbe  ChoctawB.  Tbe  rule  approved 
In  the  case  referred  to  as  to  notice,  as  stated 
In  Sugd.  Vend.  622,  coincides  with  tbe  rule 
acted  on  In  this  case.  "  When  a  person 
has  not  actual  notice,  he  ought  not  to  be 
treated  as  if  be  had  notice,  unless  the  cir- 
cnmstancesare  such  as  enable  the  court  to 
Bay  not  only  that  he  might  have  acquired, 
but  also  that  he  ought  to  have  acquired. 
It  but  tor  his  gross  negligence  in  the  con- 
duct of  the  business  In  question.  The 
question,  then,  wlien  it  Is  sought  to  affect 
a  purchaser  with  constructive  notice,  is 
not  whether  he  had  tbe  means  of  obtain- 
ing, and  might  by  prudent  caution,  have 
obtained,  the  knowledge  in  question,  but 
whether  not  obtaining  was  an  act  of  gross 
or  culpable  negligence."  6  Wall.  91.  In 
Carrier  v.  Town  of  Sbawangunk,  10  Fed. 
Rep.  220,  an  attempt  was  made  to  defeat 
a  recovery  In  an  action  brought  by  the 
bolder  on  certain  negotiable  bonds  pur- 
chased for  value  before  maturity.  The 
issnance  of  the  bonds  depended  on  the  con- 
sent in  -writing  of  a  majority  of  tbe  tax- 
payers of  the  town.  As  stated  by  the 
court,  and  as  fairly  to  be  gathered  from 
tbe  statute,  certain  commissioners  were 
Invested  with  the  powerto  decidewhetber 
tbe  proiier  number  ol  tax-payers  had  con- 
sented. No  infirmity  appeared  on  the  face 
of  tbe  bonds.  Tbeyrecited  that  they  were 
Issued  in  pursuance  of  an  act  of  tbe  legisla- 
ture, and  by  duly-appointed  commission- 
ers. The  court  held  that  the  purchaser  of 
municipal  bonds  is  charged  with  notice  of 
the  laws  of  the  state  which  authorized 
their  issue,  and  of  a  want  of  power  in  the 


municipality  or  its  ofBcers  to  issue  them, 
and  that  the  recitals  in  tbe  bonds,  when 
held  by  a  bona  Sde  purchaser,  are  conclu- 
sive. Tbe  recitals  protected  such  a  pur- 
chaser. To  tills  point  the  court  (United 
States  circuit  court,  S.  D.  New  York)  cites 
Colomav.  Eaves,  02  U.S.  4S4;  Humboldt 
Tp.  v.  Long,  Id.  642;  Walnut  v.  Wade, 
10;1  U.  S.  6*3.  The  gist  of  the  judgment  is  in 
these  words,  wliich  conclude  It;  "Knowl- 
edge by  the  purchaser  of  municipal  bonds 
before  maturity  of  their  invalidity,  when 
there  are  no  marks  of  infirmity  on  the  face 
ol  the  iustrumeut,  and  there  is  no  wunt  of 
power  in  the  municipality  or  its  officers  to 
execute  and  issue  the  bonds,  is  a  question 
of  fact.  It  being  admitted  that  the  pur- 
chaser before  maturity,  for  value,  bad  no 
actual  notice  or  suspicion  of  uny  defect, 
and  tbe  bonds  in  substance  reciting  a  com- 
pliance with  tbe  conditions  precedent 
which  were  required  by  the  statute,  the 
arbitrary  rule  claimed  by  the  defendant, 
which  declares  that  he  did  have  con- 
structive notice  of  a  defect,  does  not  ex- 
ist." 

In  this  case  It  may  be  said  that  the 
marks  of  Infirmity  are  on  the  face  of  the 
deed.  Tbe  question  is  whether  Sullivan 
acquired  by  the  deed  of  1870  the  equitable 
title  ol  Watson.  A  just  interpretation  of 
tbe  language  of  the  deed  shows  that  he 
did  not.  Sullivan  did  not  have  it  when  he 
sold  to  Baird,  and  Balrd  could  not  trans- 
fer it  to  Sutro.  A  vendor  cannot  convey 
that  which  he  has  not,  nor  can  a  grantee 
take  anything  beyond  what  Is  conveyed 
to  blm.  Caveat  emptor  Is  the  rule  in  all 
purchases  as  to  the  title,  unless  stipu- 
lated to  the  contrary.  The  purchaser 
must  see  that  his  grantor  has  the  title 
which  he  seeks  to  acquii-e.  He  has  the 
right  to  call  on  his  vendor  to  show  that 
be  can  sell  and  convey  what  he  proposed 
to  sell  and  convey,  and  to  which  the  ven- 
dee seeks  to  acquire  an  unincumbered  legal 
titlein  fee;  and,  if  the  vendor  cannot  make 
such  a  title,  the  purchaser  has  the  right  to 
decline  the  purchase.  Wliether  the  attor- 
ney turned  away,  and  with  gross  negli- 
gence failed  to  make  inquiry  of  facts  of 
which  he  was  put  on  Inquiry,  need  not  be 
considered  here.  The  notice  and  informa 
tiou  of  the  infirmity  of  Sullivan's  titlewas 
given  on  the  face  of  the  papers,  and  the 
failure  of  the  attorney  to  Inquire  of  Wat-- 
son  could  not  makeSutroan  Innocent  pur- 
chaser when  the  papers  furnished  him  gave 
him  notice  of  Watson's  interest  in  the  land 
be  desired  to  purchase.  Tbe  rules  as  to 
notice  adopted  in  this  case  are  in  accord 
with  the  judgments  in  the  two  cases  re- 
ferred to  above,  as  cited  by  counsel.  The 
epithets  used  as  qualifying  negligence  In 
the  two  cases  cited  arerotapplicable  here, 
for  the  reason  that  the  notice  was  given 
on  the  papers  furnished  to  Sutro's  attor- 
ney. The  error  fallen  in  to  here  by  the  at- 
torney was  not  one  involving  negligence 
in  making  Inquiry  as  to  facts.  It  was  in 
misinterpreting  a  written  Instrument, 
which  is  a  question  of  law. 

We  see  nothing  in  the  Instrument  (the 
deed  of  the  25th  of  April.  1870)  which  can 
work  an  estoppel  ugalnst  Watson.  Watson 
didnotdeceive  Baird  orSutro.  This  paper 
was  accessible  to  both  ol  them  before  they 
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purchased.  If  Bafrd  did  not  see  It,  It  is  be- 
cause he  took  Sullivan's  word  for  its  con- 
tents,—that  It  was  a  family  arranjirement 
which  allowed  him  to  do  with  the  land  as 
he  chose.  Balrd  had  a  right  to  have  Sulli- 
van produce  It  for  his  Inspection.  If  be 
did  not  see  It,  it  was  because  he  did  not 
care  to  see  It  on  account  of  Sullivan's  rep- 
resentation of  its  contents.  Sutro's  at- 
torneys saw  it,  and  read  It.  Watson  did 
not  intend  to  deceive,  and  did  not  deceive, 
either  Balrd  or  Sutro.  Without  the  ele- 
ment of  deceit,  there  can  be  no  estoppel. 
Oavls  V.  Davis,  26  Cai.  40,  41,  etc.,  and  cases 
there  cited.  Neither  party  was  deceived 
or  injured  by  the  conduct  of  Watson.  Un- 
dertbese  circumstances,  there  can  be  no  ea- 
toppel.    Davis  v.  Davis,  supra. 

Some  other  poluts  raised  by  counsel  for 
appellant  remain  to  be  considered.  The 
contention  is  made  that  the  plaintiff  had 
not  a  right  to  maintain  this  action ;  and 
it  is  said  that  this  is  an  action  under  sec- 
tion 752,  Code  Civil  Proc,  which  provides 
that  when  several  co-tenants  hold  and  are 
in  possession  of  real  property  as  parceners, 
joint  tenants,  or  tenants  in  common,  in 
which  one  or  more  of  them  have  an  estate 
of  Inheritance  or  for  life  or  lives,  tills 
action  may  be  brought  by  one  or  more  of 
such  persons  for  the  partition  thereof,  ac- 
cording to  the  respective  rights  of  the  per- 
sons interested  therein.  Itmustbe  further 
stated,  to  present  properly  the  contention 
of  counsel,  that  the  plaintiff  in  this  action 
must  himself  hold  a  legal  title  to  whatever 
interest  he  claims  in  the  land  of  which  par- 
tition is  sought;  that,  in  this  case  Watson 
must  have  a  legal  title  to  his  estate  which 
be  seeks  to  recover  in  order  to  maintain 
the  action.  But,  if  the  party  has  an  estate 
of  iuheritance,  it  is  suiflclent.  An  equita^ 
l^le  estate  at  common  law  was  an  estate 
of  inheritance.  The  estate  is  held  in  trust 
for  the  cestui  que  trust  will  descend,  and 
may  be  sold  and  transferred  by  convey- 
ance. Blaickstone,  in  his  second  book, 
(page  337,)  uses  this  language:  "The  trust 
will  descend,  may  be  aliened,  is  liable  to 
debts,  to  executions  on  judgments,  stat- 
utes, and  recognizances  (by  the  express 
provision  of  the  statute  of  frauds,)  to  for- 
feiture, to  leases,  and  other  incumbrances, 
nay,  even  to  the  curtesy  of  the  husband, 
asifitwas  an  estateatlaw.  "  Aneyultable 
estate  in  land  Is  real  property,  and  must 
descend  as  In  case  of  Intestacy  as  legal  es- 
tates. This  has  been  so  by  the  statute  ever 
since  this  state  had  an  existence.  See  sec- 
tion 1  oftheactofl8S0,toregulatedescents, 
etc.  Civil  Code,  §  1384.  "Where  any  person 
having  title  to  any  estate  •  •  •  shall 
die  liitestate  as  to  such  estate,  it  shall  de- 
scend, "  is  the  language  of  the  first  section 
of  the  Act  of  1850.  By  section  1384,  Civil 
Code,  all  property,  real  and  personal,  shall 
descend,  etc.  That  equitable  estates  de- 
scend, see  Grover  v.  Hawley,  5  Cal.  48(5; 
Everson  v.  Mayhew,  57  Cal.  144.  In  fact, 
in  most  cases  in  this  state  the  difference  be 
tween  equitable  and  legal  estates  Is  of  no 
practical  importance.  They  are  both  es- 
tates originating  by  law  and  held  under 
law,  and  in  that  sense  are  legal  estates; 
and,  where  a  court  Is  at  liberty  to  rely  on 
the  rule  of  equity  of  considering  that  as 
done  which  ought  to  be  done,  the  dlBer- 


ence  between  an  estate  so  regarded,  and 
an  estate  at  law,  1b  not  worthy  of  consid- 
eration. The  mode  of  administering  law 
in  this  state,  under  our  jurisprudence,  is 
clearly  and  admirably  stated  by  Crock- 
ett, J.,  In  White  v.  Lyons,  42  Cal.  279,  lu 
these  words:  "Under  theCode,  there  is  bat 
one  form  of  action  In  this  state ;  and,  if 
the  complaint  states  facts  which  entitle 
the  plaintiff  to  relief,  either  legal  or  equi- 
table, it  is  not  demurrable  on  the  ground 
that  it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  If  the  facts 
stated  are  such  as  address  themselves  to 
the  equity  side  of  the  court,  the  appropri- 
ate relief  will  be  granted  by  the  court,  sit- 
ting as  a  court  of  equity.  On  the  other 
hand,  if  the  facts  alleged  are  purely  cogni- 
zable in  a  court  of  law,  the  proper  relief 
will  be  administered  In  that  form  of  pro- 
ceeding; but  a  complaint  which  states  a 
sufficient  cause  of  action,  either  at  law  or 
in  equity,  is  not  demurrable  as  not  stating 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." See  also,  Wiggins  v.  McDonald,  18 
Cal.  126.  In  note  3,  page  102,  ol  Pomeroy's 
Remedies  and  Remedial  Rights,  that 
learned  and  able  jurist  says,  in  discuss- 
iug  the  union  of  legal  and  equitable 
remedies  in  the  same  action:  "In  White 
V.  Lyons,  Mr.  Justice  Crockett  states 
the  general  doctrine  in  a  very  accurate 
and  comprehensive  manner. "  The  object 
of  the  Code  being  to  permit  but  one 
form  of  action,  in  which  either  or  both 
legal  or  equitable  remedies  may  be  sought, 
it  would  be  unwarrantable  to  hold  that 
this  did  not  apply  to  actions  of  partition. 
When  a  court  of  equity  has  once  obtained 
jurisdiction,  it  will  do  complete  justice  by 
deciding  the  whole  case.  As  legal  and  eq- 
uitable remedies  may  be  sought  and  had 
in  the  same  case,  especially  where  they  re- 
late to  the  same  subject-matter,  we  see  no 
reason  why  the  owner  of  the  equitable 
title  may  not  sue  to  establish  his  right, 
and  when  so  established,  if  he  is  a  tenant 
in  common,  ask  for  and  have  a  partition  of 
the  common  estate.  As,  where  the  refor- 
mation of  a  deed  from  mistake  or  fraud  is 
sought,  the  plaintiff,  he  succeeds  In  procur- 
ing the  reformation,  may  sue  for  and  ob< 
tain  the  possession  of  the  land  to  which 
the  deed  relates  in  the  same  action,  why 
have  two  suite  when  one  is  sufficient? 
Equity  will  not  permit  litigation  by  piece- 
meal, but  will  determine  the  whole  contro- 
versy, so  as  to  prevent  future  litigation. 
Irwin  V.  Phillips,  5  Cal.  144;  Ord  v.McKee, 
Id.  515;  Kile  v.Tubb8,28  Cal.481;  McPher- 
son  V.  Parker,  80  Cal.  456;  Wilson  v.  Cas- 
tro, 31  Cal.  420;  Quivey  v.  Baker,  37  Cal. 
472;  Kraft  V.  De  Forest,  58  Cal.  656;  Cross 
V.  Zellerbach,  «3  Cal.  643;  Doriand  v.  Cnn- 
nlngham,  66  Cal.  484,  6  Pac.  Rep.  135.  The 
contention  we  have  been  considering  is 
not  maintainable. 

It  is  urged  that  the  action  of  the  plain- 
tiff is  barred  by  sections  S19  and  322  of  the 
Ct)de  of  Civil  Procedure ;  but,  as  there  has 
been  no  adverse  possession,  this  cannot 
be.  There  has  been  no  adverse  posseesioa 
by  any  one  of  the  tenants  in  common. 
Love  V.  Watkins,  40  Cal.  569 ;  Unger  v 
Mooney,  63  Cal.  5S6.  Watson  was  as  much. 
in  possession  as  any  of  the  eo-tenants;  or 
if  possession  was  had  by  the  trustee,  it 
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wan  as  mucli  the  possession  of  Waison  em 
ol  the  other  co-tenants.  There  was  no 
possession  sach  as  to  put  Watson  on  In- 
quiry. There  was  no  open  repudiation  of 
any  trust  by  Balrd,  and  certainly  none 
ever  known  to  Watson.  Watson  was  cer- 
tainly ignorant  of  Balrd's  declaration  of 
trust,  and  oT  Sullivan's  conveyance  to 
Baird,  until  a  short  time,  which  was  lees 
than  live  years,  before  the  commencement 
of  this  action.  The  evidence  discloses 
nothing  which  In  any  way  barred  Wat- 
son's cause  of  action. 

The  court  below  committed  no  error  in 
ruling  on  the  admlHSibility  of  testimony. 
'We  have  examined  the  points  In  this  rec- 
ord made  on  behalf  of  defendant,  and  are 
of  opinion  that  they  are  not  well  taken. 

In  regard  to  the  motion  to  dismiss  the 
appeal  from  the  order  denying  a  new  trial, 
from  the  conclusion  reached,  it  is  unneces- 
sary to  decide  it.  We  will  say.  however, 
that  we  are  inclined  to  think  that  this  ap- 
peal was  regularly  taken,  and  the  motion 
should  he  denied ;  but  we  do  not  wish  to 
be  understood  as  deciding  the  point. 

The  power  of  attorney  executed  by  Bnck- 
nall  and  wife,  the  plaintiff  and  wife,  and 
John  C.  Davis,  to  Eugene  Sullivan,  was 
offered  In  evidence,  on  which  some  stress  is 
laid  as  authorizing  Sullivan's  conveyance 
to  Baird :  but,  as  Sullivan  does  not  as- 
sume to  hare  acted  under  this  power  of 
attorney  In  his  conveyance  to  Balrd,  we 
do  not  see  that  any  effect  can  be  git-en  to 
it  in  this  action.  It  api)ears  that  Sullivan 
conveyed  the  property  as  his  own,  and 
not  as  agent  for  any  one.  He  claimed  to 
own  Watson's  interest  when  he  sold  and 
conveyed  to  Baird.  We  cannot  see  any- 
thing in  this  paper  to  change  the  conclu- 
sion arrived  at  In  this  case.  Nor  does  It 
make  any  difference  that  the  power  of  at- 
torney is  stated  to  be  coupled  with  an  in- 
terest, and  irrevocable.  If  he  had  acted 
under  It,  It  should  appearthat  he  acted  by 
the  procuration  of  Watson.  The  record  is 
without  error.    Order  aflSrmed. 

We  concur:    Sbarpstein,  J. ;  Fox,  J. 

Works,  J.  I  concur.  An  equitable  es- 
tate may  be  one  of  inheritance.  If  so,  and 
the  title  Is  one  under  which  the  party 
holding  It  is  entitled  to  possession,  I  am 
of  the  opinion  that  he  may  maintain  an 
action  fur  partition. 

McFarlanb,  J.  I  dissent.  I  do  not 
think  that,  under  section  762  of  the  Code 
of  Civil  Procedure,  an  action  for  the  parti- 
tion of  land  can  be  maintained  by  one 
who  has  not  title,  but  has  a  mere  asserted 
right  to  coiupol  some  one  who  has  title  to 
convey  it  to  the  plaintiff.  He  should  es- 
tablish his  claim  against  the  one  whom  be 
asserts  to  be  his  trustee,  and  settle  ac- 
counts with  him,  before  bringing  the  other 
co-tenants  into  litigation.  At  least,  he 
should  be  able  to  aver  that  he  has  title  to 
an  estate  of  inheritance  for  life  or  for 
years,  in  the  land.  And  title,  within  the 
meaning  of  the  said  section  of  the  Code,  Is 
"the  means  whereby  one  holds  that  which 
he  hath"  not  the  right  to  get  that  which 
he  hath  not.  And  it  has  never  been  held 
by  this  court,  to  my  knowledge,  that  such 


an  action  can  be  maintained.  To  allow  it 
would  be  to  invite  complicated  and  unnec- 
essary confusion.  Of  course,  when  the 
owner  of  an  undivided  estate  rightfully 
commences  an  action  for  partition,  all  per- 
sons claiming  liens  or  equitable  rights  on 
or  In  the  estates  of  other  co-tenants  are 
properly  made  defendants, from  necessity; 
otherwise,  one  tenantin  common,  by  keep- 
ing his  share  covered  by  liens  and  trusui, 
could  deprive  his  co-tenants  of  their  right 
of  partition.  And  to  this  extent  only 
have  the  decisions  gone.  I  think,  also. 
that,  on  the  merits  of  the  contest  between 
plaintiff  and  the  defendant,  Sutro,  the 
Judgment  should  have  been  tor  the  defend- 
ant, and  therefore  should  be  reversed. 


ViERA  V.  DOBYDS.     (No.  13,584.) 
(Supreme  Court  of  Calif  omla.    May  10, 1890.) 

In  bank.  Appeal  from  superior  court, 
Lassen  county;  M.  Marbteller,  Judge. 

F.  A.  Kelley,  for  appellant.  Shinn  £ 
Masten,  E.  V.  Spencer  and  C.  McCl&akey, 
for  respondent. 

Per  Curiam.  The  appeal  in  this  cause 
must  be  dismissed,  and  It  is  so  ordered, 
for  the  reason  that  no  properly  certified 
transcript  hasever  been  tiled,  and  the  time 
for  filing  the  same  has  long  since  passed. 

Ex  parte  Sing  Ah  Tono.  (No.  L'0,693.) 
(Supreme  Court  of  California.  May  17, 1890.) 
Sentence — Fines — Impbisosmekt. 
Pen.  Code  Cal.  J  830,  provides  that  any  per- 
son convicted  of  gaming  thereunder  shall  be  "pun- 
ishable by  fine  of  not  less  than  $300  nor  more  than 
tl,UOO,  and  shall  be  imprisoned  in  the  county  jail 
until  such  fine  and  costs  of  prosecution  are  paid; 
such  imprisonment  not  to  exceed  one  year. "  Peti- 
tioner, having  been  convicted  thereunder.was  sen- 
tenced to  pay  a  fine  of  1260,  and  in  default  of  pay- 
ment to  "be  imprisoned  in  the  oounty  jail  •  •  • 
at  the  rate  of  one  day  for  each  CI  of  fine  until  such 
fine  is  satisfied."  Held  that,  although  the  sen- 
tence seems  to  be  based  upon  Fen.  Code  Cal.  JS 
1805,  1446,  which  provide  for  an  imprisonment  of 
not  to  exceed  one  day  for  each  tl  of  the  fine,  which 
do  not  apply  to  convictions  under  section  830,  yet 
U  will  be  upheld,  since  it  practically  means  an 
imprisonment  until  the  fine  is  paid,  not  exceeding 
250  days,  and  therefore  conforms  to  section  StI), 
under  which  a  definite  term  of  imprlsonmeDt  must 
be  fixed. 

In  bank.  On  petition  for  habeas  corpus 
to  release  petitioner  from  imprisonment 
upon  a  Judgment  of  the  police  court  of  San 
Francisco ;  James  Lawler,  Judge. 

Joseph  Coffey,  for  petitioner.  Dist. 
Atty.  J.  D.  Page,  for  respondent. 

Beattt,  C.  J.  The  petitioner  was  pros- 
ecuted under  section  330  of  the  Penal  Code, 
and  convicted  of  the  offense  therein  de- 
fined. It  is  provided  that  persons  so  con- 
victed shall  be  "punishable  by  fine  of  not 
less  than  f  200,  nor  more  than  $1,000,  and 
shall  be  imprisoned  In  the  county  Jail  un- 
til such  fine  and  costs  of  prosecution  are 
paid :  such  Imprisonment  not  to  exceed 
one  year."  Pen.  Code,  §  330.  It  appears 
by  the  return  to  the  writ  that  judgment 
was  rendered  against  the  petitioner  in  the 
following  terms,  (after  reciting  the  convic- 
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tlon:)  "It  Is  ordered  and  adjudgred  as  a 
punishment  tlierefor  tliat  tlie  said  Sing  All 
Tong  pay  a  line  of  $250,  and  in  default  of 
payment  thereof  that  said  Sing  Ah  Tong 
be  imprisoned  in  thecountyjailof  this  city 
and  county  at  the  rate  of  one  day  for  each 
$1  of  fine  until  said  fine  is  satisfied. "  It  is 
argned  that  this  judgment  is  void  because 
It  is  evidently  based  upon  the  provisions 
of  section  1205  or  of  section  1446  of  the 
Penal  Code,  which  have  been  held  not  to 
apply  to  convictions  ander  section  330. 
Ex  parte  Harrison,  63  Cal.  299.  It  Is  true 
that  in  the  case  cited  those  sections,  and 
the  judgment  which  they  prescribe,  were 
held  to  be  inapplicable  to  convictions  of 
the  offense  with  which  the  petitioner  was 
charged;  and  It  certainly  does  appearthat 
the  court  In  pronouncing  sentence  upon 
the  petitioner  had  in  mind  the  provisions 
of  section  1205  or  section  1446,  which  are 
applicable  to  finable  offenses  generally, 
though  not  to  this  offense.  But  it  does 
not  follow  that  the  judgment  is  void  mere- 
ly because  it  conforms  to  sections  120r)  and 
1446.  On  the  contrary,  it  is  only  void  if  It 
falls  to  conform  Bubstantially  to  the  re- 
quirements of  section  330;  and  it  happens 
in  this  case,  in  our  opinion,  that  the  police 
judge,  though  apparently  intending  to 
found  his  judgment  upon  section  1205  or 
1446,  has  not  transgressed  the  provisions 
of  section  330.  The  fine  imposed  is  the 
definite  sum  of  $250,  which  is  within  the 
minimum  and  maximum  limits  prescribed 
by  that  section;  and  imprisonment  "at 
the  rate  of  one  day  for  each  one  dollar  of 
fine,  until  said  fine  is  satisfied,"  may  be 
rationally  construed  to  mean  imprison- 
ment until  the  fine  is  paid,  (there  are  no 
costs, '<  not  exceeding  250days.  This  satis- 
fies all  the  requirements  of  the  decision  in 
Ex  parte  Harrison,  wherein  it  was  merely 
decided  that  a  judgment  in  case  of  convic- 
tion under  section  330  must  prescribe  a  cer- 
tain, a  definite,  term  of  imprisonment,  not 
exceeding  one  year,  during  which  the  de- 
fendant must  be  confined  unless  before  its 
expiration  he  pays  the  full  amount  of  the 
fine  and  costs  without  any  deduction  or 
credit  on  account  of  the  imprisonment  al- 
ready undergone.  Read  by  itself,  there  is 
notbinK  in  this  judgment  which  implies — 
still  less  directs — that  the  petitioner  is  to 
be  discharged  before  be  has  undergone  250 
days'  imprisonment,  unless  he  pays  the 
full  amount  of  the  fine.  Read  in  connec- 
tion with  the  statutes,  its  meaning  is 
equally  clear  to  the  same  effect.  If  the 
complaint  of  the  petitioner  was  that  the 
law  had  been  strained  against  bim  by 
making  his  punishment  more  severe  than 
the  legisiatare  intended,  and  if  it  appeared 
that  his  complaint  in  that  particular  was 
well  founded,  we  should  feel  no  inclination 
to  uphold  the  Judgment  by  any  liberality 
of  construction.  But  the  objection  which 
he  urges  to  this  judgment  is  that  it  is  not 
severe  enough ;  that  whereas  it  ought  to 
have  plainly  directed  hia  imprisonment  for 
a  whole  year  unless  prior  to  that  time  he 
paid  the  whole  of  his  fine  and  costs,  it,  in 
fact,  limits  his  imprisonment  to  250  days 
at  the  utmost,  and  is  so  equivocally 
worded  that  if  during  that  period  he 
should  pay  as  many  dollars  of  bis  fine  as 
there  remained  days  of  imprisonment  to 


be  undergone,  the  sheriff  might  deem  it  his 
duty  to  discharge  him.  An  objection  so 
extremely  technical,  it  seems  to  us,  is  fair- 
ly met  by  any  construction  which  the 
judgment  complained  of  will  bear.  Writ 
discharged,  and  prisoner  remanded. 

We  concur:    McFahland,  J.;  Fox,  J.; 
Sharpstein,  J. 


Territory  t.  Delinquent  Tax-Ltrt. 

(Supreme  Court  of  Artzona.    April  18,  1890.) 

Taxation — ^Valcation— Debt  Secured  rt  Mort- 
gage. 

1.  Real  estate  must  be  assessed  for  purpose  of 
taxation  at  its  full  value,  and  the  amouul  of  a  debt 
secured  by  a  mortgage  thereon  cannot  be  deducted 
therefrom. 

2.  A  debt  due  a  non-resident  of  this  territory 
from  a  resident  of  this  territory,  although  secured 
by  a  mortgage  upon  real  estate'situated  in  this  tei^ 
ritorj,  is  not  subject  to  taxation  in  this  territory. 

(Syllaiius  by  the  Court.) 

Appeal  from  district  court,  Gila  county; 
Porter,  Judge. 

Clark  CburchiU,  Atty.  Gen.,  and  J.  B. 
MeVube,  Dist.  Atty.,  for  appellant.  B&ker 
&  Campbell,  for  appellees. 

Sloan,  J.  This  is  an  appeal  by  the  ter- 
ritory from  the  judgment  entered  in  the 
district  court  of  the  county  of  Gila  in  the 
action  to  enforce  the  collection  of  the  de- 
linquent taxes  of  said  county  for  the  year 
1888,  so  far  as  the  judgment  pertains  to  the 
taxes  of  L.  J.  Webster  and  E.  P.  Monroe, 
appellees  herein.  Webster  was  assessed 
the  full  value  of  lot  1,  block  86,  in  the  town 
of  Globe,  upon  which  lot  there  was  a  mort- 
gage to  secure  a  note  held  byE  P.Monroe 
as  executor,  the  face  value  of  which  note 
was  $2,000.  The  court  below,  upon  theob- 
jection  of  Webster,  deducted  the  amount 
of  the  mortgage  from  his  assessment. 
This  is  error,  as  the  lot  was  properly  as- 
sessed for  Its  full  value,  and  no  deduction 
should  have  been  made  by  reason  of  the 
mortgage.  This  error  was  confessed  by 
counsel  for  Webster  at  the  hearing  of  the 
case  in  this  court.  The  note  secured  by 
the  mortgage  on  Webster's  lot  was  assessed 
to  Monroe  as  executor.  Monroe  objected 
in  the  court  below  to  any  judgmen  t  against 
him  upon  the  ground  that  he  is  a  resident 
of  the  state  of  California,  and  upon  the  fur- 
ther ground  that  the  estate,  of  which,  as 
executor,  he  holds  said  note,  is  under  the 
jurisdiction  of  the  superior  court  of  the 
city  and  county  of  San  Francisco.  The 
court  found  for  objectant,  and  entered 
Judgment  in  his  favor.  We  find  no  error 
as  to  this  part  of  the  judgment.  A  mort- 
gage has  no  existence  independent  of  the 
debt  which  it  secures.  In  this  Instance 
the  thing  sought  to  be  taxed  was  a  debt 
due  from  a  resident  of  Arizona  to  a  resi- 
dent of  California,  and  was  evidenced  by  a 
promissory  note.  The  note  being  of  that 
species  of  property  which  pertains  to  and 
follows  the  person  of  the  holder,  its  sltnn 
for  the  purpose  of  taxation  could  only  be 
at  the  place  of  residence  of  tlie  owner. 
This  is  BO  well  settled  that  we  need  only 
to  site  the  following  cases :  Commission- 
ers v.Cuttcr,  3  Colo.  350 ;  People  v.  Eastman, 
25  Cal.  602;  Railroad  Co.  v.  Pennsylvania, 
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15Wbll.  300.  The  ladgment  against  the 
territory  In  favor  of  E.  P.  Monroe  is  af- 
firmed, and  the  Judsment  in  favor  of  L.  J. 
Webster  1«  reversed,  with  Instructions  that 
the  court  below  enter  its  judgment  aRutnst 
him  for  the  full  amount  of  taxes  sued  for. 

Whioht,  C.  J.,  and  Kibdey,  J.,  concur- 
ring. 


Tkrritoky  v.  Meyer, 

(Supreme  Court  of  Arizona.    April  19,  1890.) 

EsfBEzzLEMiuiT— Evidence— Admissions — ^In- 

8TKVCTION8. 

1.  The  defendant  was  agent  of  an  express  com- 
pany, and  as  such  received  into  his  hands  money 
belonginf;  to  the  company.  It  was  his  duty  to  send 
to  the  principal  office  weekly  reports  of  the  money- 
order  business  of  his  local  ofHce,  accompanied  by 
amount  due  the  company.  The  defendant  was  in- 
dicted for  embezzlement  of  ^5,800  of  the  funds  of 
the  company.  The  embezzlement  was  alleged  to 
have  occurred  on  13th  April,  18S>'J.  It  appeared 
that  defendant  had  correctly  reported  the  money- 
order  business  up  to  that  date.  It  appeared,  how- 
ever, that  the  reports  were  delayed  by  defendant. 
Evidence  of  thedisposition  by  defendant  of  money- 
orders  of  the  company  for  his  own  use  prior  to  that 
date  was  admitted.  Held,  not  error,  as  It  tended 
to  connect  him  with  the  subsequently  discovered 
deficit. 

3.  Statements  made  out  by  clerk  of  the  defend- 
ant, under  bis  direction,  in  the  usual  course  of  the 
business  of  the  office,  relating  to  the  business  of 
the  of&ce,  placed  on  defendant's  desk,  and  his  at- 
tention called  thereto,  are  competent  as  admissions 
by  the  defendant  of  the  contents  of  the  state- 
ments. 

3.  Where  an  express  agent  uses  money  orders 
which,  under  his  employment,  he  has  authority  to 
issue  to  customers  upon  receipt  by  him  of  the 
amount  denoted  on  the  face  thereof,  such  receipt 
being  expressed  In  the  money  order,  for  the  pay- 
ment of  his  individual  debts,  he  will  not  l>e  heard 
to  say  he  did  not  receive  such  money ;  and  it  is  not 
error  to  refuse  to  instruct  the  jury,  upon  the  trial 
of  a  charge  for  the  embezzlement  of  money,  that 
in  such  case  the  defendant  cannot  be  convicted. 

4.  The  defendant  asked  the  court  to  Instruct 
the  jury  that,  if  defendant  was  agent  of  the  ex- 
press company,  and  was  entitled  to  10  per  cent, 
of  the  proceeds  of  the  office  as  compensation  for 
his  services,  then  in  that  event  he  was  a  part  own- 
er of  such  proceeds,  and  could  not  be  convicted  for 
a  conversion  even  of  the  whole  of  such  proceeds. 
Held,  that  the  instruction  was  properly  refused. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Maricopa 
county;  Joskph  H.  Kibbey,  Jud^e. 

C.  I'\  Aivsworth,  Edwards  <&  Buck,  and 
Frank  B&xter,  for  appellant.  Frank  Cox, 
Dist.  Atty.,  and  Mr.  Street,  for  appellee. 

Sloan,  J.  The  defendant,  A.  Leonard 
Meyer,  was  tried  at  the  October  term, 
1889,  of  the  district  court  of  Maricopa 
county  tipon  an  indictment  charging  bim 
with  having,  as  the  agent  oJ  Wells,  Fargo 
&  Co.,  embezzled  from  tlie  company  the 
sum  of  ?5,800.  The  Jury  returned  a  verdict 
of  guilty.  Defendant  moved  for  a  new 
trial,  which  was  denied.  From  the  judg- 
ment of  conviction,  and  the  order  denying 
a  new  trial,  defendant  appeals.  The  proof 
shows  that  Meyer  was  the  agent  of  Wells, 
Farjgro  &  Co.,  a  corporation,  and  as  such 
agent  liad  general  charge  of  the  express 
and  money-order  business  of  the  com- 
pany at  Fbcenix,  Ai-is.    He  was  allowed  a 


commission  upon  the  freight  bnsiness  ot 
the  ofBce,  and  was  entitled  to  the  amount 
due  him,  no  matter  where  collected,  at  the 
end  of  each  month,  when  he  settled  with 
the  company.  He  was  also  allowed  a 
small  commission  upon  the  amount  ot 
money  orders  sold  by  him.  He  received 
no  other  compensation.  It  was  ills  duty 
to  send  into  the  general  office  of  the  com- 
pany at  San  Francisco  weekly  reports  of 
the  money-order  business  done,  with  the 
amounts  due  the  company,  and  at  the  end 
of  each  month  to  make  a  report  of  the 
freight  business  done  through  the  office, 
and  send  in  the  amounts  of  i-eceipt  there- 
Irom  after  deducting  his  commissions.  At 
the  trial  the  prosecution  was  permitted  to 
show  that  between  March  12  and  April  15, 
1889,  Meyer  disposed  of  certain  money  or- 
ders of  Wells,  Fargo  &  Co.  to  various  per- 
sons, some  in  paymentof  individual  debts, 
and  others  for  the  purpose  of  raising  money 
thereon  for  his  personal  use.  Counsel  for 
the  defendant  objected  to  the  IntroUuctlnn 
of  this  evidence  upon  the  ground  that  the 
same  was  immaterial  and  irrelevant,  for 
the  reason  that  these  money  orders  had 
been  disposed  of  prior  to  April  15th,  when 
it  was  admitted  that  the  money-order 
business  had  been  correctly  reported 
by  Meyer  up  to  said  date.  It  appeared  in 
proof,  however,  that  the  money-order  re- 
ports up  to  and  Including  the  one  for  April 
loth  were  not  sent  in  when  due,  but  were 
retained  by  defendant  for  days  after  they 
should  have  been  forwarded;  and  for  this 
reason  we  think  the  evidence  was  admis- 
alble  as  tending  to  connect  defendant  with 
any  shortage  in  the  office  after  April  15th. 
Counsel  for  defendant  urge  that  the 
court  erred  in  admitting  over  objection 
certain  statements  not  In  the  handwrit- 
ing ot  defendant,  showing  the  business 
of  the  office  tor  the  month  of  April 
and  part  of  the  month  of  May,  being  the 
time  in  which  it  is  claimed  by  the  prosecu- 
tion that  the  shortage  in  Meyer's  accounts 
with  the  company  occurred.  These  state- 
ments were  made  out  by  one  P.  B.  Yates, 
who  was  a  clerk  in  the  employ  of  Meyer. 
According  to  the  testimony  of  Yates,  it 
was  his  duty  to  make  out  the  reports  and 
statements  ot  the  business  ot  the  office, 
and  that  Meyer  had  always  settled  with 
the  company  from  them;  that  the  state- 
ments introduced  in  evidence  were  made 
out  by  him  under  Meyer's  instructions, 
and  were  left  by  him  upon  Meyer's  desk  in 
the  office,  for  Meyer's  inspection ;  that 
these  remained  there  until  Meyer  left  Phoe- 
nix, in  May,  and  that  during  this  time 
Meyer  was  frequently  in  his  office,  and  at 
his  desk ;  that,  just  before  Meyer  left  Phoe- 
nix, his  attention  was  called  to  the  fact 
by  Yates  that  these  statements  had  not 
been  sent  into  the  general  office  of  the  com- 
pany. We  think  that  the  evidence  is  suffi- 
cient to  show  that  Meyer  had  aknowledge 
of  the  contents  ot  these  statements ;  and, 
having  been  made  out  by  his  direction, 
they  were  properly  admitted  as  admis- 
sions by  defendant  as  to  their  contents. 
We  have  carefully  considered  the  instruc- 
tions given  by  the  court;  and,  although 
one  or  two  of  them  are  open  to  criticism 
if  considered  apart  from  the  others,  the  in- 
structions as  a  whole  are  sufficiently  ex- 
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pHclt,  and  very  fully  state  the  law  of  the 
cane. 

A  number  of  inatructiuns  were  asked  for 
by  the  defendant  which  were  refused  by 
the  trial  court.  Two  of  these  present 
qaeationsof  some  interest  and  inii)ortance. 
The  first  of  these,  numbered  6,  reads  as  fol- 
lows: "The  defendantis  charged  in  the  in- 
dictment with  fraudulently  appropriating 
and  embezzling  money,  and  under  this  in- 
dictment he  cannot  be  convicted  of  embez- 
zling money  orders.  If  the  jury  should  be- 
lieve from  the  evidence  that  the  defendant 
used  certain  orders  in  the  payment  of  his 
private  debts,  and  that  he  did  not  actual- 
ly receive  the  money  for  them,  then  in  that 
event  he  could  not  be  convicted  under  this 
indictment  for  the  embezzlement  of  those 
orders. "  The  money  orders  referred  to  in 
the  instruction  were  money  orders  of 
Wells,  Fargo  &  Co.  These  were  in  form, 
and  purportwl  upon  their  face  to  be,  re- 
ceipts for  money  by  Meyer,  as  the  agent 
of  the  company,  to  be  repaid  to  the  hold- 
ers by  the  company,  at  any  of  certain  des- 
ignated offices  of  the  compnny,  when  pre- 
sented. They  were  all  paid  by  the  com- 
pany to  the  holders.  In  legal  effect,  the 
disposition  of  these  money  orders  by  Mey- 
er In  payment  of  his  debts  amounted  to  a 
payment  to  him  of  the  money  they  called 
for,  and  he  Is  estopped  from  denying  its 
receipt. 

The  ninth  instruction  asked  for  by  de- 
fendant is  as  follows:  "The  jury  are  in- 
structed that,  if  they  believe  from  the  evi- 
dence in  this  case  that  tlie  defendant  was 
the  agent  of  Wells,  Fargo  &  Co. ;  that  he 
received  for  his  services  a  commission  of 
ten  per  cent,  of  the  net  proceeds  of  the 
earnings  of  the  office  at  Phoenix.— then  in 
that  event  he  would  be  a  part  owner  of 
the  net  proceeds,  and  be  could  not  be  con- 
victed of  the  crime  of  embezzlement  should 
he  convert  the  whole  of  the  earnings  to  his 
own  use."  The  indictment  in  this  case 
was  evidently  drawn  under  section  788 
of  the  Penal  Code.  This  section  was 
meant  to  apply  to  persons  occupying 
fiduciary  relations,  such  as  public  offi- 
cers and  officera  and  agents  of  corpo- 
rations public  and  private.  To  sustain 
a  conviction  under  this  section,  three 
facts  must  be  shown:  (1)  The  trust  re- 
lation; (2)  the  possession  or  control  of 
property  by  virtue  of  the  trust;  and  (3) 
the  fraudulent  appropriation  of  the  prop- 
erty not  in  the  due  and  lawful  execution 
of  the  trust.  If  an  agent  of  a  corporation 
authorized  to  carry  on  a  business  for  his 
principal  receives  a  commission  upon  the 
proceeds  of  the  business,  he  is  still  a  trus- 
tee for  the  use  of  his  principal  as  to  the 
remainder,  and  has  in  his  possession  prop- 
erty by  virtue  of  his  trust.  In  this  case, 
Meyer  was  required  to  send  at  stated  in- 
tervals the  amount  of  the  receipts  of  the 
offlcelesshlscommission.  These  amounts, 
at  lea.st,  he  held  in  trust  for  the  corpora- 
tion, and  It  was  these  which  constituted 
the  subject-matter  of  the  embezzlement. 

The  cases  cited  by  appellant's  counsel 
were  cases  api>lyiDg  to  persons  occupying 
different  relations  to  that  of  Meyer,  and 
were  under  different  statutes,  and  hence 
have  no  bearing  upon  this  case.  The  evi- 
dence is,  we  think,  Bufilcieut  to  sustain  the 


verdict.   The  judgment  and  order  must  be 
affirmed,  and  it  Is  so  ordered. 

Wright,  C.  J.,  and  Kibbey,  J.,  concur- 
ring. 


Satterwhite  v.  Melczkr. 
(Suprenus  Court  of  Arizona.    April  18,  1890.) 
Banks— Checks— Execution — Lbvt. 
1.  A  bank  is  not  liable  to  the  holder  of  s  check 
drawn  upon  it  by  a  (feneral  depositor  for  its  re- 
fusal to  pay  the  check,  though  the  bank  has  suffi- 
cient funds  of  the  drawer  wherewith  to  pay  it. 

8.  Section  2,  Act  1889,  p.  37,  provides  that  exe- 
cutions out  of  district  court  shall  be  directed  to 
the  sheriff  of  the  county,  repealing  the  provision 
of  Rev.  St.  1887,  that  it  might  be  issued  to  a  con- 
stable. Therefore,  levy  by  constable  of  such  exe- 
cution is  unauthorized  and  invalid.  Whioht,  0. 
J.,  dissenting. 

8.  To  constitute  a  valid  levy  upon  money,  the 
officer  must  reduce  same  to  possession.    Wbioot, 
C.  J.,  dissenting. 
(Syllabus  bu  the  Court.) 

Appeal  from  district  court,  Pima  coun- 
ty; WiLiJAM  H.  Barnes,  Judge. 

Maxwell  &  Satterwhite,  for  appellant. 
Hereford  &  Hereford,  for  appellees. 

KiBMEY,  J.  On  the  24th  of  March.  1889, 
the  appellees  were  copartners  in  the  bank- 
ing business  at  Nognles,  Ariz.,  and  had  on 
general  deposit,  in  the  ordinary  course  of 
their  business.  $1,233.91,  the  money  of  one 
Morgan  R.  Wise.  On  that  day,  James 
Speedy,  a  constable  of  district  No.  18  of 
Pimacounty.had  inhishandsanexecution 
issued  on  a  judgment  rendered  in  the  dis- 
trict court  of  Pima  county,  in  favorof  J.C. 
Waterman,  against  F.  M.  Vernon,  S.  B. 
Wise,  and  Morgan  R.  Wise,  for  $506,  upon 
which  there  was  due  that  amount,  and  ac- 
crued interest  and  costs.  On  the  25th  of 
March  the  constable,  as  he  testifies,  levied 
upon  $1,28.3.91  belonging  to  Morgan  R. 
Wise,  the  same  being  held  under  an  in- 
junction issued  out  of  the  district  court  for 
Pima  county ;  also  notifying  Melczer&Co. 
that, if  that  injunction  was  dissolved, that 
execution  would  hold  good.  This  the  con- 
stable says,  in  response  to  a  question  ask- 
ing him  to  detail  all  the  circumstances  of 
the  service  of  the  execution,  was  all  he  did. 
The  officer  did  not  take  possession  of  the 
money.  The  constable  Indorsed  upon  the 
execution  his  return,  which  is  as  follows : 
"  I  hereby  certify  that  I  received  the  with- 
in execution  on  the  24th  day  of  March, 
1889,  and  served  the  same  on  the  25th  day 
of  March,  1889,  by  levying  upon  $1,233.91 
in  the  hands  of  Wm.  Melczer  &  Co.,  at 
Nogales,  Pima  county,  A.  T.,  belonging  to 
the  within-named  defendant,  Morgan 
Wise;  the  above  being  amount  under  at- 
tachment and  suit  pending  in  district 
court,  Pima  Co.,  A.  T.  [8isjmed]  James 
Speedy,  Constable,  Precinct  No.  18. "  The 
execution  was  dated  20th  March,  1889,  and 
was  returnable  within  90  days.  Nothing 
more  was  done  under  the  writ.  On  the 
7th  day  of  June,  1889,  Morgan  R.  Wise 
signed  and  gave  to  the  appellant  a  check 
upon  appellees  for  $642.  On  the  24tli  of 
June,  18S9,  the  check  was  presented  to  ap- 
pellees for  liayment,  which  was  refused  be- 
cause of  the  levy,  if  levy  it  was,  of  the 
Wntennun  execution.    Wise  had  at  that 


Digitized  by 


Google 


Ariz.) 


SATT£BWHIT£  v.  MELCZER. 


185 


time  a  credit  of  $642  with  Melcrer  &  Co. 
On  the  26th  ol  June,  1889,  appellant  began 
suit  against  appellees  for  f642.  There  was 
a  trial  by  the  court,  and  finding  and  Judg- 
ment for  the  appellees. 

This  case  presents  some  anomalous 
features.  The  complaint  alleges  that  on 
24th  of  June,  188H,  the  appellees  were  In- 
debted to  appellant  in  the  sum  of  J642.50; 
that  on  said  day  said  sum  of  money  was 
-in  deposit  in  appellees'  bank,  subject  to 
appellant's  order,  and  was  due  the  appel- 
lant, and  unpaid;  and  that  appellant  on 
said  day  drew  on  appellees,  and  payment 
was  refused.  Thecomplaint  is  Insufficient 
to  constitute  a  cause  of  action  upon  the 
theory  of  plaintiff.  The  only  legal  infer- 
ence to  be  drawn  from  it  is  that  appellant 
had  deposited  $642.50  with  appellees,  and 
that  appellees  refused  to  honor  his  check 
for  that  sum.  But  the  facts  disclosed  up- 
on the  trial,  and  before  stated,  negative 
any  such  inference.  The  trial  proceeded 
upon  the  theory,  without  question,  that 
nppellant,  as  holder  ol  a  check  drawn  by 
Morgan  R.  Wise  for  $642.50  upon  appel- 
lees, had  a  cause  of  action  against  appel- 
lees for  their  failure  to  pay  the  check  upon 
presentation.  It  Is  not  pretended  that 
appellees  accepted  the  check,  or  did  any 
act  equivalent  to  an  acceptance.  A  bank 
Is  not  liable  totheholder  ol  a  check  drawn 
by  a  general  depositor  for  Its  refusal  to 
pay  the  check,  though  the  bank  has  sufB- 
cient  funds  of  the  drawer  to  pay  the 
amount  called  lor.  Bank  v.  Millard,  10 
Wall.  152;  Bank  v.  Whitman,  94  U.  S.  343; 
Aetna  Nat.  Bank  v.  Fourth  Nat.  Bank,  46 
N.  Y.  82,  and  numerous  other  cases.  And 
especiallj-  would  the  bunk  be  not  liable  for 
its  refusal  to  pay  the  check  under  cireum- 
stances,  such  as  those  thi^  existed  in  this 
case,  where  it  must  determine  between  the 
rights  of  rival  claimants.  It  Is  unneces- 
sary for  us  to  proceed  further  to  consider 
the  question  raised  and  discussed  by  coun- 
sel in  their  briefs  Two  points,  however, 
we  will  notice,  as  they  may  again  arise  in 
subsequent  proceedings.  Appellant  con- 
tends that  the  levy  of  the  execution  was 
Insufficient  (1)  because  it  was  addressed 
to,  and  served  by,  an  officer  unauthorized 
thereto  by  law;  (2)  that  tlie  money  levied 
upon  by  the  officer  was  not  reduced  to 
possession  by  him. 

Section  2,  Acts  18S9,  p.  37,  prescribes  spe- 
cifically that  the  execution  must  be  di- 
rected to  the  sheriff  of  the  county  where  it 
is  to  be  served.  This  repeals  the  provision 
In  the  Kevlsed  Statutes  of  1887  that  the 
execution  might  be  directed  to  the  sheriff 
or  any  constable  of  the  county.  Appellees 
argue  that  the  mention  of  the  " sheriff  or 
other  officer"  in  other  parts  of  the  act  of 
1889  evinces  the  intention  of  the  legiBlature 
not  to  repeal  the  provision  in  Rev.  St.  1887. 
The  "other  officer"  referred  to  in  the  act 
ol  1889,  we  think,  refers  to  the  provision 
of  section  512,  Kev.  St.  1&S7,  which  desig- 
nates other  officers  who  shall  perform  the 
duties  of  sheriff  In  case  of  his  disqualifica- 
tion by  reason  of  interest.  The  attempted 
levy  was  Insufficient.  The  money,  to  have 
constituted  a  valid  levy,  must  have  been 
reduced  to  possession  by  the  officer.  This 
Is  expresslv  required  by  statute.  Clause  2, 
§  9,  Acts  1889,  p.  89.    Appellees   contend 


that  the  acts  of  the  officer  constitute  a 
levy  upon  a  debt  due  Morgan  R.  Wise. 
We  think  clearly  not.  The  fact  that  the 
bank  was  a  simple  debtor  of  Wise,  and 
that  Wise  had  no  specific  money  in  the 
hands  ol  the  bank  as  bailee,  cannot  now 
operate  to  give  adifferent  effect  to  the  acts 
of  the  officer.  It  simply  shows  that  the  offi- 
cer was  mistaken  either  as  to  the  facts,  or 
in  the  matter  of  his  duty. 

There  are  other  questions  presented, 
but,  for  the  reason  first  stated,  the  Judg- 
ment must  be  affirmed ;  and  It  Is  so  or- 
dered. 

Sloan,  J.,  concurs. 

Wright,  C.  J.,  (dissentiDg.)  On  the  20th 
day  of  March,  18S9,  J.  C.  Waterman,  ob- 
tained from  the  clerk's  office  of  the  district 
court  ol  Plma  county,  Ariz.,  an  execution 
against  F.  M.  Vernon,  S.  B.  Wise,  and 
Morgan  R.  Wise,  members  of  the  firm  of 
Vernon,  Wise  &  Co.  Said  execution  was 
directed  to  the  sheriff  or  any  constable  of 
said  county.  Subsequently,  and  on  the 
25th  day  of  March,  one  James  Speedy,  a 
constable,  made  a  levy  of  said  execution, 
and  made  thereon  the  following  return: 
"Territory  ol  Arizona,  Countj'  of  Pima— 
ss.:  I  hereby  certify  that  I  received  the 
within  execution  on  the  24th  day  of  March, 
1889,  and  served  the  same  on  the  25th  day 
of  March,  1889,  by  levying  on  $1,233.91  in 
the  hands  of  Williara  Melczer  &  Company, 
at  Nogales,  Plma  county,  A.T.,  belonging 
to  the  wlthln-named  defendant,  Morgan 
Wise;  the  above  amoant  being  under  at- 
tachment, and  suit  pending  in  district 
court,  Plma  county,  A.  T.  James Spebdt, 
Constable,  Precinct  No.  18. "  On  the  7th 
day  of  June  following,  the  said  Morgan  R. 
Wise  drew  a  check  in  favor  of  the  appel- 
lant on  Melczer  &  Co.  for  the  sum  of  $642, 
which  wns  presented  at  their  bank  In 
Nogales  for  payment  on  the  24th  day  of 
June,  1889.  Payment  thereof  was  refused, 
however,  by  the  appellees,  on  the  ground 
that  the  amount  due  Wise  In  their  bank 
had  been  levied  upon  by  virtue  of  Water- 
man's execution.  Now,  it  is  not  disputed 
that  James  Speedy  was  a  constable  in 
Pinla  county ;  but  It  is  contended  that,  as 
such,  under  our  execution  law  of  1889,  he 
could  not  make  a  valid  levy  on  an  execu- 
tion Issued  from  the  office  of  the  clerk  of 
the  district  courtof  that  county,  although 
the  execution  was  issued  (o  the  sheriff  or 
any  constable  of  the  county.  We  do  not 
think  this  position  tenable.  True,  section 
2  of  the  execution  law  of  1889  does  pro- 
vide that  the  writ  of  execution  shall  be  in 
the  name  of  the  territory,  shall  be  sub- 
scribed by  the  clerk,  sealed  with  the  seal 
of  the  court,  be  dli-ected  to  the  sheriff  or 
the  county  where  it  Is  to  be  served,  etc. 
The  learned  counsel  for  the  appellant  con- 
tend that  this  was  clearly  an  intentional 
change  of  the  law;  the  purpose  of  the 
legislature  being  to  restrict  the  clerk  to 
tlie  sheriff  onlyln  issuing  executions.  But 
we  think  not.  The  whole  act  must  be 
construed  together,  and, if  possible,  all  the 
sections  thereof  be  made  to  harmonize, 
and  each  be  vital.  Now,  section  3  of  the 
same  act  provides  that  "the  execution 
may  be  made  returnable,  at  any  time  not 
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leBB  than  ten  nor  more  that  ninety  days 
after  its  receipt  by  the  sheriff  or  other  otli- 
cer  to  whom  directed,  to  the  cleric  of  the 
court  Issuing  It.  When  the  execution  is 
returned  the  clerk  must  note  on  the  judg- 
ment book  the  amount  made  by  the  offi- 
cer, "  etc.  Again,  section  12  of  said  act 
provides  that  "the  sheriff  or  other  officer 
must  execute  the  writ  against  the  proper- 
ty of  the  judgment  debtor,"  etc.  "The 
judgment  debtor  may  point  out  to  the 
levying  officer  such  property  as  he  may 
wish  to  be  levied  upon ;  and,  it  the  officer 
deems  the  same  sufficient,"  etc.  If  the 
legislature  bad  Intended  that  the  sheriff 
only  could  levy  an  execution  Issued  by  the 
clerk  of  a  court  of  record,  would  they 
have  used  the  phrase  "or  other  officer?" 
To  say  that  the  clerk  can  issue  his  execu- 
tion to  none  but  the  sheriff  is  to  make  this 
phrase  utterly  meaningless.  Chapter  2, 
Rev.  St.  1887,  was  not  repealed  by  the 
execution  law  of  1889.  By  that  chapter, 
constables  are  empowered,  and  it  is  there- 
by enjoined  upon  them  as  an  imperatve 
duty,  to  serve  and  return  all  process  in 
their  counties  directed  or  delivered  to 
them  by  the  justice,  or  any  other  com- 
petent authority.  Ordinarily  the  sheriff 
occupies  about  the  same  relation  to  the 
courts  of  record  that  the  constable  does 
to  the  justice  of  the  peace  courts.  Ordi- 
narily the  clerk  would  direct  his  execution 
to  the  sheriff,  and  ordinarily  the  justice 
of  the  peace  would  issue  hid  to  the  consta- 
ble; but  it  does  not  follow  that  the  one 
might  not  also  be  directed  to  the  sheriff, 
and  the  other  also  to  the  constable,  as 
well.  It  is  the  validity  of  the  execution 
that  lends  force  to  the  levy,  rather  than 
the  manner  of  making  it.  These  statutes 
are  held  to  be  mostly  directory.  See  Blood 
V.  Light,  38  Cal.  649;  Smith  v.  Randall,  6 
Cal.  50;  Webber  v.  Cox,  6  T.  B.  Mon.  110. 
Of  course,  we  do  not  mean  that  the  re- 
quirements of  the  law  must  not  be  sub- 
stantially complied  with.  It  is  our  opin- 
ion, however,  that  there  was  statutory 
authority  for  issuing  the  execution  to  the 
sheriff  or  constable,  and  that  the  consta- 
ble was  competent  to  make  the  levy. 

In  the  next  place.  It  is  urged  by  the  ap- 
pellant that,  as  the  90  days  had  expired 
within  which  the  execution  had  to  be  re- 
turned under  the  statute  of  1889,  it  had 
become  functus  ofBcio  before  appellant 
presented  his  check  to  the  appellees'  bank 
for  payment,  and  that,  as  several  months 
had  elapsed  after  the  return  of  said  execu- 
tion, without  sale,  before  this  cause  was 
tried  below,  therefore,  if  there  had  ever 
been  a  valid  levy  on  any  property  upon 
which  said  execution  could  have  become  a 
lien,  it  (the  lien)  would  have  expired  by 
operation  of  law  long  before  the  trial. 
W^e  are  unable  to  concur  in  this  view.  In 
one  sense,  after  the  return-day  of  an  execu- 
tion, it  does  become  functus  ofncio, — i.  e., 
the  officer  could  not  make  a  new  levy  un- 
der that  writ,  but  otherwise  the  execu- 
tion still  has  virtue;  and  though,  if  it 
ever  had  been,  it  would  then  cease  to  be  a 
lien  upon  any  property  not  levied  on, still, 
if  there  had  been  a  valid  levy  thereon,  on 
property  subject  to  execution,  does  not 
the  lien  created  thereby  continue  vital 
notwithstanding  the  retum-diy  may  have 


elapsed,  and  the  execution  have  been  re- 
turned without  sale?  And  is  it  not  true 
that  after  the  return-day  of  the  execution 
the  officer  could  proceed  to  force  the  levy 
made  by  virtue  of  It,  by  making  a  valid 
sale  of  the  property  levied  on,  even  with- 
out the  assistauce  of  a  venditioni  exponas? 
From  its  frequency,  it  was  once  supposed 
that  this  writ  was  necessary  to  authorize 
the  officer  to  make  the  sale,  but  such  was 
not  the  case.  Such  a  writ  was  never  es- 
sential to  empower  the  officer  to  make  the 
sale.  It  was,  and  may  now  sometimes 
be,  requisite  to  compel  him  to  do  so. 
There  are  many  reasons  that  make  this  a 
salutaiy  rule.  Suppose  the  officer  receives 
an  execution,  and,  though  he  uses  the 
utmost  diligence,  he  is  unable  to  find 
property  subject  to  its  levy  until  five  days 
before  the  return -day  thereof.  He  cannot 
sell  without  giving  10  days'  notice  of  sale. 
He  would  therefore  be  compelled  to  return 
his  execution  without  sale,  although  he 
had  made  a  levy  when  the  execution  was 
vital.  Will  it  be  seriously  contended  that 
he  could  not  still  proceed,  and  make  a 
valid  sale,  with  or  without  a  venditioni 
exponas? 

Mr.  Freeman,  In  his  work  on  Executions, 
says :  "  Notwithstanding  the  return  of  the 
fieri  facias,  he  [the  officer]  could  sell  the 
property  levied  on  as  well  without  as  with 
a  venditioni  exponas.  If  he  was  willing  to 
proceed,  the  issue  of  this  writ  was  a  clear 
superfluity."  Section  5S.  And  further  the 
same  learned  author  says:  "The  effect  of 
a  sale  under  a  venditioni  exponas  Is  the 
same  as  though  the  sale  had  been  made 
under  the  original  writ  before  the  return- 
day.  The  purchaser  can  obtain  no  better 
nor  greater  title  than  would  have  passed 
under  the  original  writ;  but,  on  the  other 
hand,  the  lien  of  the  original  writ,  and  of  the 
levy  thereunder,  continue  under  the  vendi- 
tioni ejcpouas,  and  confer  as  ample  a  title  as 
could  have  been  transferred  under  and  by 
virtue  of  the  original  liens. "  Section  (H). 
"If  a  levy  be  made  under  an  execution, the 
officer  thereby  obtains  a  special  property 
In  the  goods  levied  upon.  He  may  retain 
possession,  and  make  a  sale  after  the  re- 
turn-day of  the  writ."  At  common  law 
a  Seri  facias  was  a  lien  upon  the  personal 
property  of  the  defendant  from  the  time 
of  its  teste.  This  rule  was  modified  by 
statute  29  Car.  II.  c.  3.  This  statute  made 
the  execution  a  lien  from  the  time  It  was 
delivered  to  the  officer,  and  he  was  re- 
quired to  note  on  the  writ  the  time  of  its 
reception.  Our  statute  also  contains  this 
requirement;  but  perhaps  there  isnogood 
reason  therefor,  as,  under  the  laws  of  this 
territory,  an  execution  is  clearly  no  lien 
upon  the  personal  property  of  the  defend- 
ant until  the  time  of  the  levy  thereof.  In- 
deed it  seems  to  us  not  quite  accurate  to 
say  the  execution  is  ever  a  lien.  At  least, 
it  seems  more  logical  to  say  that  the  func- 
tion of  an  execution  that  has  been  levied 
upon  personal  property  is  to  attach  the 
lien  of  the  j  udgment,upon  which  said  execu- 
tion is  based,  and  without  which  it  would 
have  no  virtue,  to  the  property  levied  on. 
From  the  perishable  and  transitory  nat- 
ure of  personal  property,  and  other  condi- 
tions attaching  to  it,  the  law  contem- 
plates that  execution    sales  thereof   be 
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briefer  and  less  formal  than  such  sales  of 
real  estate;  but  there  are  many  things 
that  operate  to  excuse  delay,  or  at  least 
that  will  prevent  the  defeat  of  the  levy. 
Where  an  injunction  is  served  after  levy 
and  before  sale,  even  though  mueb  time 
might  elapse  before  dissolution  of  the  In- 
junction, yet  vrben  dissolved  the  original 
writ  and  levy  would  hold,  and  defeat  any 
intermediate  adverse  levies;  or  where  a 
party  asserting  an  adverse  right  to  the 
property  levied  on  commences  legal  pro- 
ceedings so  immediately  after  the  lapse  of 
the  return-day  of  the  writ  as  to  preclude 
H  sale,  and  In  this  manner  places  the 
property  again  in  custodia  legia.  In  the 
case  at  bar  the  return-day  of  the  writ  was 
on  the  24th  day  of  June,  and  the  appellant 
commenced  his  suit  on  the  26tli  of  June; 
and  hence  we  do  not  think  that  the  pres- 
entation of  appellant's  check  at  the  bank 
of  appellees  the  day  after,  nor  the  com- 
mencement of  the  suit  two  days  alter,  the 
return-day  of  the  execution,  defeated  the 
Hen  attaching  by  virtue  of  thelevy  thereon. 
Bnt  the  most  earnest  contention  of  appel- 
lant's learned  counsel  is  that  thelevy  here- 
in was  invalid  because,  being  upon  per- 
sonal property,  the  same  was  not  taken 
possession  of  by  the  officer  levying.  This 
was  generally  the  common-law  rule,  but 
there  are  many  exceptions  and  modifica- 
tions innovated  by  statutes.  Perhaps  ev- 
ery state  and  territory  in  the  Union  has 
statutory  provisions  modifying  this  rule 
to  a  greater  or  less  extent.  Arizona  has 
a  statute  of  this  kind;  and  we  are  quite 
willing  to  admit,  after  a  careful  examina- 
tion, that  it  goes  to  the  verge  of  extremity 
in  authorizingthe  levy  and  sale  of  interests 
In  p«;r8onalty  not  in  possession.  Indeed, 
we  think  It  goes  further  than  any  statute 
of  the  kind  of  which  we  have  any  knowl- 
edge, and  yet  we  are  not  prepared  to  say 
it  is  nota  wholesoraeaiid  effective  statute. 
It  is  far-reaching,  and  leads  into  some  un- 
beaten tracks.  It  practically  does  away 
with  the  old  mode  of  garnishment  proceed- 
ings after  judgment.  Counsel  say  that 
the  deposit  of  money  by  Wise  in  apijellees' 
bank  made  them  simply  his  debtor,  and 
that  the  only  way  the  debt  thereby  creat- 
ed could  be  reached  was  by  garnishment 
proceedings.  The  statute  of  1889  imports 
quite  the  contrary.  Section  3  of  that  stat- 
ute says:  "Debts  and  credits,  cboses  in 
action,  and  all  other  property,  both  real 
and  personal,  or  any  interests,  legal  or  eq- 
uitable, or  cither  real  or  personal  proper- 
ty not  capable  of  manual  delivery,  may  be 
levied  upon  and  sold  under  execution." 
Sabdivision  2  of  section  9  of  said  statute 
then  provides  that  a  levy  upon  the  inter- 
est of  the  defendant  in  personal  property 
to  which  he  is  not  entitled  to  the  posses- 
sion is  made  by  giving  notice  thereof  to 
the  person  entitled  to  the  possession,  etc. 
Then  section  1)'  provides  that  "  the  officer 
making  sale  of  any  personal  property  not 
capable  of  manual  delivery  shall  execute 
and  deliver  to  the  purchaser  a  certificate 
of  sale,  which  certiflcate  shall  convey  to 
such  purchaser  all  the  right  which  the 
debtor  bad  in  such  property  on  the  day 
the  execution  was  levied."  Why  is  this 
not  preferable  to  the  old  mode  of  garnish- 
ment proceedings  after  judgment,  in  reach- 


ing a  debt  due  the  defendant?  It  Is  cer- 
tainly more  speedy,  direct,  and  less  expen- 
sive. Besides,  it  has  a  lien  more  effectual 
and  immediate.  At  all  events.  It  is  the 
law  of  this  territory.  Again  counsel  say : 
"There  is  but  one  way  that  a  debt  can  be 
levied  upon  and  taken  for  the  satisfaction 
of  a  judgment,  and  that  is  by  garnishment 
proceedings. "  But  we  have  seen  that  our 
statute  says  there  is  another  way, —  by 
levying  an  execution  upon  the  debt,  sell- 
ing It,  and  executing  to  the  purchaser  a 
certiflcate  of  the  sale;  and  the  statutesnys 
this  certiflcate  of  sale  conveys  to  tlie  pur- 
chaser all  the  Interest  of  the  defendant  in 
the  debt.  Suppose  in  this  case  there  had 
been  a  sale;  that  A.  had  been  the  purchas- 
er, and  the  ofHcer  had  delivered  to  him  the 
certiflcate  of  sale.  Would  not  said  certifi- 
cate, by  force  of  this  statute,  have  subro- 
gated him  to  all  the  rights  and  hiterests 
of  Wise  in  the  debt  thus  levied  on  and  sold? 
And  would  not  the  same  results  follow  if 
the  sale  should  hereafter  be  made? 

But  there  is  another  mode  provided  by 
statute  for  taking  a  debt  in  satisfaction  of 
a  judgment.  This  is  found  in  paragraph 
1950  of  the  Revised  Statutes,  (execution 
law  of  1887,  section  70,)  which  is  not  in 
conflict  with  the  law  of  1880;  and  it  was 
not,  therefore,  repealed  by  it.  That  para- 
graph reads:  "After  the  issuing  of  an  exe- 
cution, any  person  indebted  to  the  judg- 
ment debtor  may  pay  to  the  sheriff  tlie 
amount  of  his  debt,  or  so  much  thereof  as 
may  be  necessary  to  satisfy  the  execution, 
and  the  sheriff's  receipt  shall  be  a  sufficient 
dischai'ge  for  the  amount  paid. "  And  the 
concluding  paragraphs  ot  that  statute 
provide  still  another  mode  of  taking  a 
debt  in  satisfaction  of  a  judgment,  viz., 
where,  after  the  issulngor  return  of  an  ex- 
ecution, the  judge  is  satisfied  that  any 
person  is  indebted  to  the  judgment  debtor 
in  an  amount  exceeding  ?50, he  (the judge) 
may  require  such  person  to  answer  con- 
cerning the  same,  and  then  may  order  the 
amount  found  due  the  judgment  debtor  to 
be  applied  in  satisfaction  of  the  judgment. 
And  it  is  to  be  observed  that,  after  tlie  re- 
turn of  the  execution  by  tlie  constable  in 
the  case  at  bur,  the  appellees  filed  their 
answer  In  court,  admitting  they  had  in 
their  hands  f  642  of  money  belonging  to 
Morgan  B.  Wise,  that  the  same  had  been 
levied  on  an  execution  against  Wise,  and 
that  they  had  paid  the  same  Into  court, 
and  asked  to  be  discharged,  etc. 

Something  has  been  said  about  the  re- 
turn of  the  constable  on  the  execution 
showing  that  it  was  money,  and  not  a 
debt,  that  was  levied  upon ;  but  we  think 
the  language  of  that  return  makes  the  le- 
gal inference  inevitable  that  it  was  simply 
a  debt  due  to  Wise  upon  which  the  officer 
made  his  levy.  He  levied  upon  a  debt  due 
to  Wise  which  had  accrued  by  virtue  of  a 
deposit  made  by  him  in  appellees'  bank. 
That  deposit  created  a  debt,  and  nothing 
more.  The  return  says  the  constable  lev- 
led  upon  so  much  money  in  the  hands  of 
appellees  belonging  to  Morgan  K.  Wise. 
Tlie  return  may  be  inartistic,  and  may  not 
very  accurately  express  the  facts  as  to 
what  the  ofiiicer  did ;  but  in  this  regard 
the  return  could  be  amended  at  any 
time.    The  law  will  not  allow  a  mere  de- 
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fective  return,  made  by  an  officer  nnskilled 
In  technical  forms,  to  Inure  to  the  disad- 
vantuKe  of  a  plaintiff  in  an  execution.  We 
think,  however,  the  return  is  In  substance 
sufficient,  its  import  being  apparent.  We 
are  certain  the  facts  are.  The  appellant 
ought  not,  therefore,  to  complain. 

We  are  satisfied  that  substantia)  Justice 
was  done  in  this  case.  True,  the  record 
would  seem  to  indicate  that  Morgan  R. 
Wise  was  quite  heavily  indebted  to  appel- 
lant; and  we  infer  from  this  record  that 
Mr.  Wise  possessed  the  virtue  of  being  quite 
liberal  in  the  allowance  and  payment  of 
attorney's  fees,  for  the  record  also  shows 
that  appellant  had  received  considerably 
over  $4,000  of  that  large  indebtedness  from 
the  bank  of  appellees  on  checks  drawn  in 
his  favor  by  said  Wise.  It  was  only  the 
last  check  drawn  by  Wise  In  favor  of  ap- 
pellant that  appellees  refused  to  pay,  and 
this  for  the  reason  that  what  was  due 
Wise  from  them  then  had  been  levied  on 
the  execution  in  favor  of  Waterman.  This 
was  a  legal  e-xcuse,  8,8  we  think  that  levy 
was  valid.    Let  the  judgment  be  aftinned. 


LiASHCB  y.  CUA.VIBRRL.AIN. 

(Supreme  Court  of  XJtali,.    June  8,  1890.) 

GooD-Wiix — Bbbacr  or  Contract — Sfbciai.  Dam- 
AOES— Evidence. 

1.  In  an  action  for  breach  of  contract  not  to 
engage  in  the  hotel  business,  no  special  damage 
being  pleaded,  evidence  may  be  received  that  the 
defendant  did  business  in  a  manner  calculated  to 
divert  trade  from  the  plaintiff,  who  bad  been  mak- 
ing large  profits,  and  that  after  the  opening  of  the 
new  hotel  his  customers  began  to  leave  him,  and 
from  that  time  he  carried  on  his  house  at  a  loss. 

2.  An  objection  on  the  ground  of  failure  to 
plead  special  damages  is  waived  if  not  made  when 
the  evidence  is  offered. 

Appeal  from  district  court,  first  district ; 
H.  P.  Hendeubo.n,  Judge. 

M.  M.  Knigba  and  E.  M.  Allison,  for  re- 
spondent. James  M.  Kimhall  and  J.  G. 
Sutherland,  for  appellant. 

Anderson,  J.  This  is  an  action  for 
damages  for  breach  of  contract,  whereby 
the  defendant,  in  making  a  sale  to  plain- 
tiff of  a  hotel  In  Ogden,  known  as  the 
"Chamberlain  House, " agreed  with  the  de- 
fendant not  to  engagein  thehotel  business 
again  in  Ogden  as  long  as  the  plaintiff 
continued  as  proprietor  of  the  Chamber- 
lain House  under  that  name  and  style; 
which  contract.  It  is  alleged,  the  defendant 
violated  b.v  opening  another  hotel,  with- 
in a  short  time,  in  close  proximity  to  the 
Chamberlain  House,  and  directing  custom 
and  patronage  therefrom  to  the  hotel 
kept  by  himself.  The  cause  was  tried  to 
a  jury,  and  plaintiff  obtained  a  verdict 
and  judgment  for  f5,000.  There  was  a 
motion  for  a  new  trial,  which  was  over- 
ruled, and  the  appeal  is  from  the  Judgment 
and  from  the  order  denying  a  new  trial. 
The  only  errors  complained  of  in  thiscourt 
In  argument  are  that  the  verdict  is  not 
supported  by  the  evidence,  and  that  the 
damages  are  excessive,  or,  to  use  the  lan- 
guage of  appellant's  counsel  in  their  print- 
ed brief:  "The  sum  of  the  errors  relied  on 
is  that  the  verdict,  beyond  nominal  dam- 


ages. Is  excessive."  It  is  contended  by 
counsel  for  appellant  that  the  complaint 
does  not  state  a  cause  of  action  for  more 
than  nominal  damages;  that  no  special 
damages  are  alleged ;  that  the  names  of 
the  persons  whose  patronage  was  lost  to 
plaintiff  by  the  act  of  the  defendant  are 
not  given;  and  that  as  the  proof  cannot 
go  beyond  the  allegations,  nothing  be- 
.vond  nominal  damages  can  be  proved  un- 
der it.  The  complaint  alleges  that  on  the 
14th  day  of  August,  1881,  plaintiff  purchased 
the  hotel  from  the  defendant,  known  as 
the  "Chamberlain  House,  "and  has  since 
then  continually  kept  and  operated  the 
same  In  accordance  with  his  agreement 
with  the  defendant,  and  has  performed  all 
the  conditions  of  said  agreement  on  his 
part  to  be  performed,  and  that  the  defend- 
ant, as  a  condition  of  such  purchase, 
agreed  in  writing  not  to  again  engage  In 
the  hotel  business  in  Ogden  City,  Utah,  as 
long  as  plaintiff  should  conduct  said  hotel 
under  thename  and  style  of  the"Chamber- 
laln  House. "  The  complaint  then  states 
that  on  or  about  the  Ist  day  of  Septem- 
ber, 1882,  "said  defendant,  acting  by  him- 
self and  in  connection  with  others,  did 
erect  and  furnish  in  said  city  of  Ogden, 
and  within  one  square  of  said  original 
Chamberlain  House,  a  large  and  commo- 
dious hotel  building,  and  has  continuously 
ever  since  conducted  the  same  as  an  hotel, 
and  therein  lodged,  entertained,  and  fed 
customers  and  boarders,  and  advertised 
the  same,  and  solicited  custom  and  pat- 
ronage therefor  at  the  trains,  depot,  and 
other  places  in  and  about  said  city  of  Og- 
den, and  thereby  diverted  and  drew  away 
from  plaintiff  guests,  customers,  and  pat- 
ronage that  would  otherwise  have  come 
to  plaintiff's  hotel ;  that  by  reason  thereof 
plaintiff  has  been  Injured  and  damaged  in 
the  sum  of  f  10,000. "  On  a  former  appeal 
of  this  case  this  court  used  the  following 
language  In  regard  to  the  character  of  the 
evidence  that  might  be  offered  in  support 
of  the  claim  for  damages,  to- wit:  "Any 
legitimate  evidence  tending  to  prove  or 
disprove  such  damage  may  be  given.  The 
plaintiff  should  not  be  required  to  name 
any  particular  person  who  may  have 
been  Induced  to  withhold  his  patronage 
and  to  give  It  to  the  defendant;  any  dim- 
inution of  receipts  to  plaintiff  after  the 
opening  of  the  new  house,  and  any  diver- 
sion of  patronage  thereto;  •  •  •  the 
extent  of  business  done  by  each ;  and  any 
competent  fact  or  circumstance  which 
may  afford  an  inference  of  damage  to 
plaintiff's  business  from  defendant's 
breach. "  13  Pac.  Rep.  868.  The  district 
court  Instructed  the  jury  in  substantial 
conformity  with  the  above  rule.  The  evi- 
dence introduced  by  plaintiff,  without  ob- 
jection by  defendant,  tended  to  show 
that  the  defendant  had  kept  the  Cham- 
berlain House  for  a  number  of  years  be- 
fore the  sale;  that,  in  about  a  year  after 
the  sale  of  the  hotel  to  i)lalntlff,  defend- 
ant begun  the  erection  of  a  new  hotel 
within  less  than  a  square  of  the  Chamber- 
lain House,  and  on  the  same  street,  and 
that  he  opened  it  for  business  about  the 
last  of  November,  1882,  a  period  of  about 
15  months  after  plaintiff  took  possession 
of  the  Chamberlain  House;  that  within 


Digitized  by 


Google 


Utab.) 


LASHUS  t).  CHAMBEBLAIlf. 


189 


that  time  plalntUt  had  done  a  thriving 
buBlness,  hia  net  profits  ainountlDK  to 
aboot  f  10,000,  and  he  had  found  it  neceB- 
fsary  to  increase  the  capacity  of  the  hoase ; 
that  immediately  after  the  opening  of  the 
new  hotel  by  defendant  plaintiff's  cus- 
tomers began  to  leave  him  and  transfer 
their  patronage  to  the  defendant;  that 
the  defendant's  hotel  was  named  the  "Cen- 
tral House,"  but  he  pat  no  name  on  the 
building,  nor  any  sign  in  front  thereof,  for 
about  one  year  after  he  began  business  in 
It,  and  that  those  engaged  in  running 
hacliB  and  carriages  tor  him  between  the 
"Central  House"  and  the  railroad  depot 
Bolicited  patrons  at  the  depot  for  the 
Central  House  by  calling  out  to  travel- 
ers and  othere, "  New  Chamberlain  House, " 
"The  Chamberlain  House,"  "Chamber- 
lain Hotel, "  etc.,  and  took  the  castoni- 
ers  thus  obtained  to  the  C«ntral  House; 
that  by  reason  of  this  wrongful  coniiuct 
of  the  defendant  the  patronage  of  the 
Cliamberlain  House  continued  steadily  to 
decrease  until  its  busiuess  amounted  to 
little  or  nothing,  while  the  business  of  the 
Central  House  as  steadily  increased ;  that 
from  the  time  defendant  began  keeping  the 
Central  House,  in  November,  18S2,  to  April, 
188S,  when  defendant  quit  keeping  his 
hotel,  plaintiff's  loss  in  carrying  on  the 
hotel  business  in  the  Chamberlain  House 
from  loss  of  patronage  amounted  to  $6,- 
150. 

Special,  ascontradistingulshed  from  gen- 
eral, damage  is  that  which  is  the  natural, 
but  not  the  necessary,  consequence  of  the 
act  complained  of,  and  generally  must  be 
Bi>ecially  alleged  In  order  to  entitle  a  party 
to  prove  the  same,  and  in  order  that  the 
defendant  may  be  apprised  of  the  claim 
and  be  prepared  to  meet  the  charge  with 
any  proper  defense  he  may  have.  But 
proof  of  special  damage,  when  only  gen- 
eral damage  is  averred,  if  not  objected  to 
when  offered,  cannot  be  ruled  from  the 
Jury  by  an  Instruction,  after  the  evidence 
in  the  case  is  closed,  and  furnishes  no 
ground  for  a  new  trial.  Unless  the  objec- 
tion is  made  when  the  evidence  is  offered, 
it  la  deemed  to  be  waived.  Roberts  v. 
Graham,  0  Wall.  578;  Mosherv.  Lawrence, 
4  Denlo,  421;  Lawrence  v.  Barker,  5  Wend. 
305;  Newberry  v.  Lee,  3  Hill,  523.  In  Rob- 
erts v.  Graham,  above  referred  to,  Gra- 
ham, who  was  the  plaintiff  In  the  court 
below,  sued  Roberts  on  a  contract  where- 
by Roberta  agreed  to  transport  him  and 
hlH  wife  and  child,  as  flrat-cabin  passen- 
gers, from  New  York  to  San  Francisco, 
and  to  furnish  them  suitable  accommoda- 
tions, etc.,  on  the  way,  which,  it  was  al- 
leged, he  not  only  failed  to  do,  but,  on  the 
contrary,  ovei'loaded  the  steamer  which 
carried  them  from  Panama  to  San  Fran- 
cisco with  a  greater  number  of  passengers 
than  she  could  suitably  accommodate, 
and  that  by  reason  thereof  "the  plaintiff 
and  his  wife  and  child  were  subjected  to 
great  inconvenience  and  injury."  The 
plaintiff  testlfled  that  he  became  Hi  by  rea- 
son of  the  exposure  on  the  steamer  in  not 
having  sufficient  bedclothing;  "that bed- 
clothing  had  been  furnished  him,  but  that 
he  was  compelled  to  deprive  himself  of  It 
in  order  to  supply  his  child,  which  child 
had  not  been  furnished  with  a  berth  or 


bedclothing."  After  the  evidence  was 
closed,  the  defendant's  counsel  asked  the 
court  to  instruct  the  jury  that  in  assesslDg 
the  damages,  by  reason  of  the  sickness  of 
the  plaintiff  during  the  voyage,  they  most 
exclude  from  consideration  sickness  aris- 
ing from  the  want  of  sufficient  bedclothing 
on  the  steamer,  because  there  was  no  alle- 
gation in  the  complaint  on  which  to  base 
a  recovery  for  such  injuries.  The  court  re- 
fused to  give  this  instruction,  and  charged 
the  jury  that  plaintiff  was  entitled  to  re- 
cover damages  for  his  sickness  if  they 
found  it  was  caused  by  such  exposure  and 
want  of  sufficient  clothing  or  covering  for 
his  berth.  On  appeal  this  ruling  was  af- 
firmed by  the  supreme  court  of  the  United 
States,  that  court  holding  that  the  sick- 
ness of  the  defendant,  by  reason  of  his  ex- 
posure cm  the  steamer,  was  not  special 
damage  within  the  rule  of  pleading  on 
that  subject,  and  that,  if  it  was,  the  right 
of  the  defendant  to  objet^t  to  a  recovery  on 
that  ground  was  waived  by  bis  failure  to 
object  to  the  evidence  when  It  was  offered. 
The  court,  in  its  opinion,  refers  to  the  case 
of  Ward  v.  Smith,  11  Price,  19,  as  a  case 
directly  in  point,  and  of  "  undoubted  and 
conclusive  authority."  That  was  a  suit 
upon  a  lease,  and  the  declaration  averred 
that  the  defendant  refused, "on  request, to 
permit  the  plaintiff  to  take  possession 
and  have  the  use  of  the  premises,  whereby 
the  plaintiff  had  sustained  loss,  and  had 
been  obliged  to  hire  other  premises  at 
great  cost  and  expense  tor  rent  and 
charges. "  The  plaintiff  proved  on  the 
tiial  that  the  premises  had  been  taken  for 
his  wife's  business,  who  was  u  milliner, 
were  advantageously  situated  for  trade, 
"and  that  by  not  being  suffered  to  occupy 
them  he  sustained  considerable  loss  by  the 
passing  by  of  a  profitable  part  of  the  year 
for  that  business  in  the  meantime."  It 
was  urged  by  defendant  upon  a  motion 
for  a  new  trial  "  that  there  was  no  special 
damage  averred  in  the  declaration,  for 
that  there  were  no  particular  customers 
named  therein  aa  having  withdrawn  their 
custom  from  the  plaintiff;  and,  further, 
that  there  was  no  averment  of  the  busi> 
ness  of  the  wife,  or  that  tbe  plaintiff  had 
sustained  any  loss  in  her  business. "  Chief 
Baron  RicHAKns  said:  "As  to  the  objec- 
tion of  evidence  of  special  damage  having 
been  admitted,  there  was  in  fact  no  spe- 
cial damage  as  such  proved.  The  object 
of  the  witness'  testimony  was  to  show 
that  the  plaintiff  had  sustained  inconven- 
ience. "  Baron  Graham  said  that  nospecial 
damage  had  been  proved,  and  added: 
"Loss  of  customers,  and  general  damage 
occasioned  thereby,  however,  ma.v  have 
been  given  in  evidence  under  this  declara- 
tion; for  it  charges  general  loss,  without 
specifying  any  particular  individuals 
whose  custom  had  been  lost,  and  it  was 
competent  for  the  plaintiff  to  show  cer- 
tain damages  sustained  by  breach  of  agree- 
ment in  thlR  action,  without  stating  his 
loss  more  specially  in  the  declaration. " 
See,  also,  Burrell  v.  Salt  Co.,  14  Mich. 
34;  1  Suth.  Dam.  763,  764;  Heiclie  v.  Ham- 
ilton, 4  G.  Greene,  317. 

We  think  there  was  no  special  damage, 
as  such,  proved  in  the  present  case,  but, 
even  it  there  was,  the  defendant  should 
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have  objected  to  the  evidence  when  It  waa 
offered,  and,  having  failed  to  do  so,  the 
objection  was  waived.  Only  general  dam- 
age Is  averred  in  the  complaint,  and  under 
this  allegation  It  was  proper  to  prove 
general  loss,  by  the  diversion  of  customers 
and  patronage,  without  alleging  in  the 
complaint,  or  proving  at  the  trial,  the 
names  of  the  particular  Individuals  whose 
custom  had  been  lost  to  plaintiff  by  the 
wrongful  act  of  the  defendant.  The 
amount  of  damage  awarded  by  the  ver- 
dict Is  not  so  great  as  to  Indicate  that  the 
jury  was  actuated  by  passion  or  prejudice 
or  other  Improper  motives.  The  learned 
judge  who  presided  at  both  trials  of  the 
case  In  the  court  below  overruled  a  mo- 
tion for  a  new  trial,  based  on  the  claim 
that  the  damage  given  Is  unwarranted  by 
the  evidence,  and  excessive.  We  think  there 
was  no  error  In  so  doing.  The  defendant 
deliberately  and  flagrantly  violated  his 
contract  with  the  plaintiff.  He  should 
maise  just  compensation  for  the  Injury 
done.  He  should  not  be  permitted  to  es- 
cape with  the  payment  of  merely  nominal 
damage,  because  It  Is  Impossible  to  prove 
with  exactness thefull extent  of  the  injury, 
or  the  names  of  the  Individuals  whose  cus- 
tom was  diverted  from  the  plaintiff's  ho- 
tel to  that  of  the  defendant.  The  damage, 
from  the  very  nature  of  the  case,  could 
only  be  estimated.  As  was  said  In  Doj-le 
v.  Dixon,  97  Mass.  208,  a  case  similar  to 
this,  "  the  Injury  to  the  plaintiff  by  divert- 
ing his  trade  was  not  capable  of  exact 
proof  or  deflnltecomputatlon,but  depend- 
ed very  much  upon  general  estimate, 
which  was  peculiarly  within  the  province 
of  the  jury.  "  So  it  Is  in  this  case,  and  the 
defendant  has  no  just  cause  ofcomplaintin 
being  required  to  sustain  all  the  rlsiis  of 
loss  resulting  from  the  dlff  culty  of  ascer- 
taining accurately  tlie  result  of  his  own 
wrongful  act.  The  case  of  Helche  v. 
Hamilton,  supra,  was  very  similar  in  its 
facts  to  the  one  before  us.  It  is  there  said : 
"In  cases  of  this  kind  It  is  difficult  to  fix 
upon  a  rule  by  which  damages  can  be  sat- 
isfactorily ascertained.  It  is  not  expected 
that  a  plaintiff  can  prove  a  precise  sum 
abstracted  from  his  profit  by  violation  on 
the  part  of  a  defendant,  but  the  jury 
should becareful  to  find  sufficient  damages 
to  admonish  the  defendant  that  honesty 
is  the  best  policy. "  See,  also,  Allison  v. 
Chandler,  11  Mich.  5.52.  The  evidence 
showed  large  profits  accrued  to  the  plain- 
tiff up  to  the  time  defendant  opened  the 
('cntral  House,  and  that  after  that  time 
there  were  no  profits,  but  a  continual  loss, 
for  a  period  of  about  five  years.  Only  a 
slight  attempt  was  wade  to  account  for 
plaintiff's  loss  of  business  and  profits  on 
any  other  ground  than  that  of  the  diver- 
sion of  his  customers  to  the  Central  House 
by  the  defendant.  We  think  the  jury  was 
justified  from  the  evidence  In  finding,  as  it 
must  have  done,  that  the  plaintiff's  loss 
was  the  direct  and  necessary  result  of  the 
wrongful  act  of  the  defendant  in  diverting 
plaintiff's  customers  away  from  the  Cham- 
berlain House  to  the  hotel  kept  by  himself. 
The  judgment  of  the  district  court  is  af- 
firmed. 

Za.n£,  C.  J.,  and  Blackburn,  J.,  concur. 


TOLAND  v.  CORET  et  al. 

(Supreme  Court  of  Utah.    June  3,  1S90.) 

Recobd— Notice— Pauib  Reprbskktations — 
Mistake. 

1.  Possession  by  one  having  a  record  title  to  a 
life-estate,  and  an  unrecorded  deed  of  the  remain- 
der, is  sufficient  to  ^ut  a  subseauent  mortgagee  of 
the  remainder  upon  inquiry,  and  amounts  to  actual 
notice. 

3.  A  tenant  for  life  purchased  the  remainder, 
but  did  not  record  her  deed.  Subsequent  mort- 
gagees, who  took  with  knowledge  of  her  posses- 
sion, induced  her  to  convey  the  land  in  payment  of 
their  mortgages  by  telling  her  that  her  deed  was 
worthless,  and  that  unless  she  did  so  there  would 
he  a  foreclosure,  and  she  would  lose  her  home, 
life-estate,  and  all.  It  appeared  that  the  land  was 
worth  twice  the  amount  of  the  mortgages,  but  she 
was  made  to  believe  that  with  the  mortgages  on  it 
she  could  not  sell;  that  she  was  poor,  weak,  and 
nervous ;  that  her  only  adviser  was  either  stupid- 
ly ignorant,  or  acting  in  the  interest  of  the  mort- 
gagees, and  told  her  to  do  as  they  wished;  and 
that  they  were  men  of  affairs,  and  were  aided  by 
legal  counsel.  Held,  that  the  parties  were  not  on 
equal  terms,  and  the  conveyance  should  be  set 
aside. 

8.  In  such  case,  though  the  plaintiff  may  have 
been  misled  as  to  the  law  only,  her  mistake  was  as 
to  the  effect  of  existlDg  facts  upon  a  private  right, 
from  which  equity  will  relieve. 

Appeal  from  district  court, first  district; 
He.nderson,  Justice. 

Thomas  Maloney,  for  appellant.  Kim- 
ball &  White,  for  respondents. 

Blacebdkn,  J.  This  action  is  brought 
by  the  appellant  for  the  cancellation  of  a 
deed  to  the  respondents  to  a  part  of  a  lot 
in  Ogden  City,  Utah,  on  the  ground  of 
fraud  and  inadequacy  of  consideration. 
It  appears  by  the  complaint  and  answer 
that  the  appellant  owned  a  life-estate  In 
the  premises,  and  her  son,  Isaac  A.  Crow- 
ford,  owned  the  remainder;  that  he  con- 
veyed his  Interest  to  William  Tuland,  the 
husband  of  the  appellant,  and  he  conveyed 
the  same  to  her,  but  these  deeds  were  not 
put  upon  record  until  the  mortgages  here- 
inafter mentioned  were  given  and  record- 
ed, butthey  wei-e  made  nud  delivered  prior 
to  the  giving  of  these  mortgages.  It  fur- 
ther appears  that  the  said  Crowford  and 
appellant  had  given  a  mortgage  on  those 
premises  to  one  Doon  for  f 850 ;  and  after 
that,  without  the  knowledge  of  appellant, 
and  after  she  acquired  the  fee  in  the  i>rein- 
Ises,  Crowford,  without  her  knowledge  or 
consent,  gavetwo  other  mortgages  on  the 
premiKCs  to  said  Doon  to  secure,  separate- 
ly, $150  and  $117.75;  and  alter  that  Crow- 
ford, without  appellant's  knowledge,  gave 
two  other  mortgages  on  the  premises  to 
the  respondents,  to  secure  debts  due  them 
from  him.  All  these  mortgages  were  duly 
recorded,  and  prior  to  the  record  of  the 
deeds  conveying  the  fee  in  the  premises  to 
the  appellant.  On  the  10th  day  of  August, 
1885,  Doon  brought  suit  to  foreclose  his 
three  mortgages  against  the  appellant, 
and  made  the  respondents  parties;  and, 
before  judgment,  appellant,  to  pay  off 
these  mortgages,  and  for  no  additional 
consideration,  made  the  deed  this  action 
seeks  to  have  set  aside.  The  whole 
amount  called  for  by  the  mortgages  was 
»1 ,236.60.  The  allegations  of  the  com- 
plaint, which  aredenled  by  the  answer,  are 
to  the  effect  that  the  mortgages  given  to 
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Doon,  except  tbe  one  tor  $360,  were  given 
with  notice  of  appellant's  full  ownership 
of  the  premises,  and  Crowford  had  no  in- 
terest whatever  to  incumber,  and  that  the 
mortgagee  to  respondents  were  taken 
with  like  notice;  that  the  deed  to  respond- 
ents this  action  seeks  to  set  aside  was  ob- 
tained by  misrepresentation  and  other  im- 
proper conduct  by  the  respondents,  and 
others  associated  with  them  in  the  trans- 
action ;  that  appellant  was  poor,  in  bad 
health,  and  without  friendly  advice,  and 
thus  was  forced  to  sign  the  deed  against 
her  will;  that  the  consideration  was 
grossly  inadequate;  and  that  the  deed  was 
not  voluntarily  acknowledged,  and  not 
delivered  on  her  authority,  or  by  her. 

The  first  question  is,  did  Doon  and  the 
respondents  have  actual  notice  of  the  deed 
of  Crowford  to  Toland,and  Toland  to  ap- 
pellant, at  the  time  of  making  these  mort- 
gages by  Crowford,  these  deeds  being  un- 
recorded ?  The  appellant  was  In  the  pos- 
session of  the  premises,  occupying  them  as 
a  home,  and  this  fact  was  well  known  to 
respondents  and  the  agent  of  Doon,  and  it 
ISDOt  pretended  that  Doon  or  the  respond- 
enta  had  ever  heard  of  the  deeds  by  which 
appellant  claimed  title;  but  the  contention 
of  cuonsel  is  that  appellant's  exclusive  and 
notorious  possession  of  the  premises  was 
actual  notice  to  Doon  and  the  reupondeuts 
of  her  title.  Our  statute  requires  actual 
notice,  and  constructive  notice  is  not  suf- 
ficient. The  demands  of  the  statute  are 
answered  if  a  party  dealing  with  the  land 
has  information  of  a  fact  or  facts  that 
would  put  a  prudent  man  upon  inquiry, 
and  which  would,  it  pursued,  lead  to  act- 
ual knowledge  of  the  state  of  the  title;  and 
this  is  actual  notice.  2  Pom.  £q.  Jur.  §§ 
597,  598,  et  seq.  The  appellant  was  in  the 
actnal  occupancy  of  the  premises,  and  act- 
ual occupancy  la  enough  to  put  parties 
dealing  with  the  premises  upon  inquiry. 
Id.  §  616,  note  3,  and  §  617.  But  the  cott 
tention  of  the  respondents  is  that  the  pos- 
seBsion  of  the  appellant  was  consistent 
with  the  title  shown  by  the  record,  and 
therefore  the  mortgagees  were  under  no 
obligation  to  look  beyond  the  record,  and 
were  authorized  to  consider  her  possession 
as  under  her  life-estate  only.  On  this 
question  the  authorities  are  both  ways. 
Id.  §  616,  note  3,  and  §  617.  We  think  the 
better  doctrine  is  that  an  occupant's  pos- 
session is  actual  notice  of  his  title,  and  all 
persons  with  notice  of  such  possession 
mast  at  their  peril  take  notice  of  his  full 
title  in  the  premises,  no  difference  what  the 
record  shows.  Until  the  recording  stat- 
utes  were  enacted,  possession  was  notice 
of  ownership,  and  a  conveyance  made  by 
a  party  out  of  possession  was  void.  The 
purpose  of  these  statutes  was  not  to 
change  the  rule  that  possession  was  evi- 
dence of  title  and  notice  to  ail  the  world 
of  ownership,  but  to  afford  the  means  of 
preoerving  the  chain  of  title,  and  give  no- 
tice of  the  ownership  of  unoccupied  lands. 
It  would  be  an  unwarranted  application 
of  the  recording  acts  to  say  that  they  de- 
stroy the  effect  of  occupancy  as  notice  and 
evidence  of  ownership.  We  tliink,  there- 
fore, that  a  person  at  his  peril  deals  with 
or  purchases  real  estate  of  one,  in  the 
possession  of  another,  although  said  pos- 


Beeelon  may  he  consistent  with  the  record 
title.  It  is  easy  to  find  out  the  real  situa- 
tion by  inquiry  of  the  party  in  possession, 
and  it  is  his  duty  to  do  so.  The  conclu- 
sion, therefore,  is  that  none  of  these  mort- 
gages, except  the  one  for  $350,  were  Hens 
upon  the  premises  of  appellant. 

It  is  also  contended  by  respondents  that 
appellant,  well  knowing  these  things,  as- 
sumed these  mortgages,  and  paid  them 
off,  and  settled  the  foreclosure  suit  with 
her  eyes  open,  by  making  the  conveyance 
she  now  seeks  to  have  canceled ;  that  If 
she  acted  under  a  mistake  of  law,  and  not 
of  fact,  she  is  bound  by  it ;  that  parties 
are  bound  to  know  the  law,  and  a  court 
of  equity  will  not  interfere  to  cancel  -.  con- 
tract made  under  a  mistake  of  law.  This 
is  true  as  a  general  proposition,  but  it  is 
only  applicable  when  the  mistake  is  as  to 
the  general  law,  not  to  a  case  where  a 
party  is  mistaken  as  to  the  effect  of  exist- 
ing circumstances  in  relation  to  his  private 
rights.  Id.  §§  841-843,  and  notes.  This 
case  comes  within  the  latter  rule.  The  ap- 
pellant made  the  deed  under  the  mistaken 
belief  that  her  premises  were  subject  to 
these  several  mortgages,  and  that  she 
had  no  remedy  but  to  pay  them  off,  or 
lose  her  land,  life-estate,  and  home,  and  be 
turned  out  of  doors,  and  by  entering  into 
this  contract;  and  rcHpondent,  taking  ad- 
vantage of  this  mistake,  procured  the 
deed ;  and  this  is  the  character  of  mistake 
that  equity  will  relieve  against. 

Again,  appellant  was  not  at  arms-length 
witii  respondents.  She  was  a  woman  not 
acquainted  with  the  rules  of  business;  was 
weak  and  nervous,  and  troubled  because 
of  the  situation.  The  respondents  were 
business  men,  aided  by  legal  counsel,  anx- 
ious to  get  their  debt  paid ;  and  the  agent 
of  Doon  was  a  lawyer,  and  pressing  to  get 
Doon's  money.  The  respondents  and  Nel- 
son many  times  visited  appellant,  and 
urged  her  to  settle  and  pay  these  mort- 
gages, telling  her,  in  substance,  that  her 
deeds  were  not  worth  the  paper  they  were 
written  upon ;  that  her  property  was  lia- 
ble; and  that  unless  she  paid  them  they 
would  be  foreclosed,  and  she  would  lose 
her  home,  life-estate,  and  all;  pressed  in 
this  manner  and  worried  by  her  helpless 
cemditlon,  and  misled  by  the  representa- 
tions of  the  respondents  and  those  acting 
with  them,  she  yislded  and  made  the  deed. 
It  is  true,  she  had  a  friend,  or  pretended 
friend,  to  advise  her;  but  he  was  stupidly 
ignorant,  or  was  in  the  interest  of  the 
other  party,  for  he  counseled  with  them, 
and  advised  her  to  do  what  they  wished, 
and  so  clearly  against  her  interest  that  he 
must  have  acted  in  concert  with  them. 
When  she  signed  the  deed,  she  did  it  under 
strong  protest,  and  she  said,  in  makmg 
her  acknowledgment,  she  did  not  do  it 
voluntarily  and  willingly;  that  she  yras 
forced  to  It.  Four  men  were  present  for 
and  In  the  interest  of  the  i-espondents, 
and  her  pretended  friend,  acting  also  In 
their  interest.  She  was  alone;  no  one  to 
utter  a  word  in  her  hehulf ;  her  pretended 
friend  acting  against  her.  In  this  situa- 
tion, and  influenced  by  the  statement  of 
all  these  men  that  to  make  the  deed  and 
cancel  the  debt  was  altogether  the  best 
thing  she  could  do,  and  this  in  face  of  tha 
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fact,  as  the  uncontradicted  evidence  shows, 
she  was  parting  with  the  property  at  leas 
than  halt  ot  its  ralue,  she  executed  the 
deed.  Also,  she  labored  under  the  impres- 
sion that  she  could  not  sell  the  premises 
with  these  mortgages  outstanding.  Why 
did  not  tills  lawyer  or  these  business 
men,  or  some  one  of  them,  tell  her  they 
would  assist  her  In  selling  the  property 
for  its  full  value,  and  de<luct  out  of  the 
purchase  money  tiie  amount  of  the  mort- 
gages, and  give  lier  the  balance?  The 
only  fair  conclusion  from  the  evidence  is 
that  these  respondents,  and  the  lawyer 
aiding  them,  misled  this  woman  as  to  her 
legal  rights,  and  overpersuaded  her  to 
deed  away  her  own  property  for  less  than 
half  its  value,  to  pay  debts  that  neither 
she  nor  her  property  were  liable  for.  This 
may  have  been  a  sharp  business  transac- 
tion, but  it  was  not  to  the  honor  ot  those 
who  participated  In  it.  Every  case  in 
equity  is  determined  on  its  own  peculiar 
facts;  on  its  own  merits.  Precedent  and 
authority  are.  only  useful  to  prompt  the 
Judicial  conscience  of  the  chancellor,  and 
aid  him  in  arriving  at  an  equitable  decis- 
ion. Therefore  we  think  this  contract  was 
Tinconscionable,  and  ought  to  be  set  aside. 
The  $350  is  a  lien  upon  the  land,  and  the 
decree  ought  to  be  that  the  deed  be  can- 
celed ;  that  the  appellant  pay  this  mort- 
gage and  "interest  by  a  day  to  be  named 
by  the  court,  and  in  default  of  payment 
the  premises  be  sold  on  the  time  and  terms 
property  is  sold  on  the  foreclosure  ot 
mortgages  by  the  provisions  ot  the  stat- 
ute, and  out  ot  the  proceeds  this  mort- 
gage and  interest  be  paid,  and  the  remain- 
der be  paid  to  appellant.  This  cause  is  re- 
versed and  remanded,  with  direction  to 
the  district  court  to  have  entered  a  decree 
In  accordance  with  this  opinion,  and  that 
the  respondents  pay  the  costs  of  thiscourt 
and  the  costs  ot  the  court  below  up  to  date. 

Za\£,  C.J.,  and  Anderson,  J.,  concur. 


Parker  v.  Dacres. 

(Supreme  Court  of  WashlngU/n.    March  7  1890.) 

Service  o»  Process— Ejectmest— Equitable 
Defense. 

1.  Civil  Prac.  Act  Wash.  T.,  as  amended  by 
Laws  1871,  provides  (section  2)  all  common-law 
forms  of  action  siiall  be  abolished,  but  the  distinc- 
tion between  actions  at  law  and  i>uits  in  eoulty 
shall  be  preserved ;  and  pleadings  and  procoedings 
in  actions  at  law  shall  be  as  prescribed  in  the  act: 
and  pleadings  and  proceedings  in  suits  in  chan- 
cery sliall  bo  as  prescribed  by  the  laws  of  the 
United  States,  and  by  the  rules  prescribed  by  the 
supreme  court  ot  the  United  Stittcs  for  courts 
of  equity  of  the  United  Slates.  The  writ  of  sub- 
poena in  chancery  may  also  be  served  by  the  slier- 
iff  or  his  deputy,  as  well  as  by  the  persons  author- 
ized by  the  rules  in  equit.v,  (section  66.)  Held,  in 
ejectment,  that  the  sheriff  of  the  county,  as  well  as 
the  United  Stales  marshal,  was  authorized  to  serve 
the  subpoena  to  bring  in  defendant  to  answer  the 
complaint,  and  that  the  return  thereof  could  be  by 
certificate,  and  need  not  be  by  afUdavit. 

2.  In  ejectment,  where  the  complaint  fails  to 
set  out  the  source  of  plaintiff's  title,  defendant 
may,  under  a  general  denial,  introduce  any  equi- 
table, as  well  as  legal,  defense. 

3.  The  confirmation  of  a  sale  under  a  decree  of 
foreclosure  concludes  inquiry  into  more  irregu- 
larities attending  the  sale  which  are  not  of  such  a 
nature  as  to  oust  the  court  ot  jurisdiction. 


Error  to  district  court,  Walla  Walla 
county. 

Civil  Prac.  Act  Wash.  T.,a8  amended  by 
Laws  1871,  provides:  "Sec.  2.  All  com- 
mon-law forms  ot  action  are  hereby  abol- 
ished, but  the  distinction  between  actions 
at  law  and  suits  in  chancery  shall  be  pre- 
served; and  pleadings  and  proceedings  in 
actions  at  law  shall  be  as  prescribed  In 
this  act;  and  pleadings  and  proceedings 
in  suits  In  chancery  shall  be  as  prescribed 
by  the  laws  of  the  United  States,  and  by 
the  rules  prescribed  by  the  supreme  court 
of  the  United  States  for  courts  of  equity 
of  the  United  States."  "Sec.  66.  The  writ 
ot  subpoena  in  chancery  may  also  be  served 
by  the  sheriff  or  his  deputy  as  well  as  by 
the  persons  authorized  by  the  rules  in 
equity. " 

B.  L.  &  J,  L.  Sbarpsteln,  tor  defendant 
In  error. 

HoYT,  J.  This  was  an  action  ot  eject- 
ment. In  his  complaint  plaintiff  claimed 
title  in  fee  witliout  in  any  way  deraigning 
his  title.  Defendant  tor  answer  denied 
generally,  and  further  pleaded  that  he  held 
the  premises  In  question  by  virtue  of  a 
sale  thereof  under  a  decree  ot  foreclosure 
of  a  certain  mortgage  made  by  one  Shiel, 
who  at  the  time  of  the  execution  ol  said 
mortgage,  and  ot  the  sale  thereunder,  was 
theownerin  fee.  Upon  the  trial  plaintiff  in- 
troduced certain  deeds  showing  a  chain  of 
titleending  in  Shiel,  the  maimer  ot  said  mort- 
ga£:e,  and  also  a  trust-deed  made  by  said 
Sliielto  him  soon  after  the  sale  in  said  fore- 
closure proceedings,  and  a  quitclaim  deed 
from  said  Shiel  made  long  after,  and  Just  be- 
fore the  commencement  of  tfalssait.  Defend- 
ant, to  meet  the  prima  facie  case  thus  pre- 
sented, put  in  evidence  the  record  and  pro- 
ceedings in  said  foreclosure  suit  to  show 
title,  and  also  proved  certain  acta  and 
statements  ot  said  Shiel  done  and  made  at 
and  after  the  sale  under  said  decree  of  fore- 
closure, which  in  equity  would  estop  said 
Shiel  from  afterwards  asserting  title  ad- 
verse to  said  sale.  Plaintiff  in  his  argu- 
ment here  practically  concedes  that, if  said 
i-ecord  and  proceedings  were  proijerly  in 
evidence,  they  constituted  a  good  defense. 
He  lllcewise  practically  concedes  that  the 
acts  and  declarations  of  said  Shiel, proved 
as  aforesaid.,  were  sufficient,  if  rightfully 
in  the  case,  to  constitute  an  estoppel  In 
pais,  nnd  thus  a  perfect  defense.  Plaintiff, 
however,  objected  to  the  introduction  of 
the  said  record  and  proceedings  on  various 
grounds,  and  the  main  contention  hero 
has  been  upon  errors  assigned  upon  excep- 
tions to  the  ruling  ot  the  court  below  in 
admitting  the  same  in  evidence  against 
such  objections.  He  also  objected  to  the 
admission  of  proof  tending  to  establish 
said  equitable  esti»ppel,  and  has  duly  as- 
signed error  to  the  action  of  the  court 
thereon. 

Plaintiff's  first  objection  to  said  record 
was  that  the  subpoena  to  bring  in  the  de- 
fendant to  answer  the  complaint  was 
served  by  the  sheriff  of  thecounty,  and  not 
by  the  United  States  marshal,  or  his  dep- 
uty, or  by  any  person  appointed  by  the 
court  to  nialte  such  service;  and  cites  sec- 
tion 2  of  the  civil  practice  act  as  amended 
by  the  Laws  ot  1871.    We  thlnlc,  however, 
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that  the  general  provlaione  of  said  section 
were  controlled  by  the  special  provisiona 
of  s<K:tion66  of  the  same  act  as  thus  amend- 
ed, and  that  by  virtue  of  said  last-named 
section  the  sheriff  was  authorized  to  make 
the  service  in  question.  Nor  can  we  agree 
■with  the  further  contention  of  the  plain- 
tiff, that,  even  although  the  sheriff  was  au- 
thorised to  make  the  service,  bis  certificate 
as  to  the  facts  of  such  service  was  not 
proof  thereof,  as  such  facts  should  have 
l>een  shown  by  atfldavit.  We  think  that 
under  baid  section  the  sheriff  was  not  only 
authorized  to  make  such  service,  but  also 
that  the  return  thereof  could  be  by  certifi- 
cate, as  In  other  cases.  The  service  and 
proof  thereof  were  sufficient,  and  thecourt 
obtained  jurisdiction,  and,  having  Juris- 
diction of  the  subject-matter  and  of  the 
parties,  most  of  the  further  objections 
urffed  by  the  plaintiff  were  clearly  mere 
irregularities,  which  could  only  be  taken 
advantage  of  by  appeal.  See  Freem. 
Judgin.  (3d  Ed.)  §  126;  Peck  v.  Strauss,  ;« 
Cal.  67». 

Plaintiff  further  urges  that  there  was 
ouch  a  departure  from  the  terms  of  the 
decree,  and  from  the  course  and  practice 
of  the  court  in  making  the  sale  under  said 
decree,  as  to  make  such  sale  void.  But 
we  think  there  were  no  such  errors  as 
would  oust  the  court  of  jurisdiction,  and, 
this  being  so,  it  follows  that  the  order 
couflrming  the  sale  concluded  inquiry  into 
the  irregularities  attending  the  same,  if 
any  there  were.  See  Ror.  Jud.  Sales,  §§ 
113,  115;  Voorheee  v.  Juckson,  10  Pet.  449. 
The  record  and  proceedings  were  properly 
admitted  in  evidence,  and  the  errors  as- 
signed thereon  are  not  well  taken. 

Thr  grounds  of  the  plaintiff's  objection 
to  the  proof  of  the  equitable  estoppel  were 
that  the  defendant  could  not  be  permitted 
to  introduce  evidence  of  this  kind  with- 
out having  pleaded  it  in  his  answer,  and 
citeH  several  cases  holding  that,  in  an  ac- 
tion at  law, equitable  defenses  must  be  set 
up  in  the  answer.  This  is  perhaps  true  as 
a  general  proposition,  and,  under  the  cir- 
cumstances of  thecases cited,  it  was  doubt- 
less correctly  so  ruled.  Had  the  plaintiff 
in  this  action  set  out  fully  his  chain  of  title, 
so  that  it  would  have  appeared  that  he 
claimed  under  said  Shiel,  it  might  have 
been  necessary  for  defendant,  in  order  that 
he  might  show  acts  of  said  Shiel,  to  have 
ciet  out  thesamein  hisanswer.  Butwheu, 
as  in  this  case,  a  defendant  is  not  at  all 
advised  as  to  the  source  of  the  plaintiff's 
title,  he  can  content  himself  with  a  gener- 
al denial,  and  thereunder  introduce  any 
legal  evidence  that  tends  to  defeat  the  title 
of  the  plaintiff,  as  shown  by  his  proofs. 
Any  other  rule  would  work  great  hard- 
ship to  a  defendant,  while  the  enforcement 
of  said  rule  cannot  work  hardship  to  a 
plaintiff,  as  he  can,  if  he  so  desires,  so 
shape  his  complaint  as  to  compel  defend- 
ant to  fully  disclose  his  defense  in  his  an- 
swer. Said  rule  is  not  only  In  accord  with 
uur  ideas  of  propriety  and  justice,  but  is 
also  abundantly  sustained  by  the  authori- 
ties. Kirk  V.  Hamilton,  102  U.  S.  68,  was  a 
case  of  ejectment  like  the  one  at  bar,  and 
was  brought  In  a  court  where  the  distinc- 
tion between  legal  and  equitable  defenses 
is  more  clearly  defined  than  in  this  state; 
T.24p.no  3—13 


yet  In  that  case  evidence  of  an  equita- 
ble estoppel,  much  like  the  one  proved  in 
this  case,  was  admitted  under  the  plea  of 
not  guilty,  and  the  action  of  said  court 
in  thus  ruling  was  sustained  by  the  su- 
preme court  of  the  United  States  in  an 
exhaustive  opinion  by  Justice  Haelan, 
concurred  in  by  theentlrecourt.  See,  also, 
Mather V.  Hutchinson,  25  Wis.  27.  Thecourt 
below  properly  admitted  proof  of  the 
equitable  estoppel,  and  the  record  and  pro- 
ceedings in  the  foreclosure  case  were  also 
properly  in  evidence;  and  as  one  consti- 
tuted a  complete  legal  defense,  and  the 
other  estopped  plaintiff  from  asserting 
any  title  that  he  might  have  had,  the 
court  had  double  warrant  for  directing  a 
verdict  for  the  defendant,  and  entering 
judgment  thereon;  and  its  action  In  so 
doing  must  be  affirmed,  and  it  is  so  or- 
dered. 

Anders,  C.  J.,  and  Stiles,  Scott,  and 
DuMBAB,  JJ.,  concur. 


Wyoming  Loan  &  Trust  Co.  v.  W.  H. 
HOLLIDAY  Co. 

(Supreme  Court  of  Wyoming.    June  14,  1890.) 
Bill  of  Exceftiohs— Matters  Rsvibwablb. 
1.  The  sufficiency  of  the  evideooe  tosuafadn  the 
flDdicg  will  not  be  reviewed  on  appeal,  where  the 
bill  of  exceptions  only  purports  to  contaia  "all  the 
testimony  offered  by  either  party. " 

a.  The  reviewing  court  will  consider  no  mat- 
ters wbioh  were  not  made  the  basis  of  a  motion  for 
a  new  trial. 

Error  to  district  court,  Albany  county. 

This  was  an  action  brought  by  the 
plaintiff  in  error  against  the  defendant  in 
error  to  recover  the  sum  of  $1,149.44  up- 
on an  account  for  certain  glass  alleged  to 
have  licen  sold  by  the  plaintiff  to  the  de- 
fendant. The  case  was  tried  without  the 
intervention  of  a  jury,  and  resulted  in  a 
finding  and  judgment  for  the  plaintiff  in 
the  sum  of  |213.63.  The  plaintiff  now 
pronecutes  this  proceeding  in  error  to  re- 
verse that  judgment. 

Brown,  Blake  &  Arnold,  for  plaintiff  In 
error.  J.  P.  Cnldwell  and  Corlett,Lacey& 
Riner,  for  defendant  in  error. 

Van  Devanter,  C.  J.  In  its  petition  in 
error  the  plaintiff  makes  eight  assign- 
ments of  error,  seven  of  which  relate  to  al- 
leged errors  occurring  upon  the  trial. 
These  can  only  be  preserved  in  the  record 
through  a  motion  for  a  new  trial  in  tlie 
court  below,  and.  If  not  so  preserved,  they 
are  waived.  When  such  matters  have 
been  made  the  basis  of  a  motion  for  a  new 
trial,  they  are  sufficiently  questioned  in 
this  court  by  assigning  error  In  the  over- 
ruling of  that  motion.  U.  S.  v.  Trabing, 
(Wyo.)  «  Pac.  Rep.  721;  W^olcott  v.  Bach- 
man,  (W\vo.)  23  Pac.  Rep.  72.  The  eighth 
assignment  complains  of  the  overruling 
of  the  motion  for  a  new  trial,  and  this  is 
the  sole  question  presented  by  the  record. 
The  only  matters  complained  of  in  the 
motion  for  a  new  trial  which  are  relied 
upon  by  the  plaintiff  in  its  brief  are  tliat 
the  decision  is  not  sustained  b}-  sufhcieiit 
evidence,  and  is  contrary  to  law,  and  tbut 
there  Is  error  in  the  asHessuient  of  the  re- 
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corery.  To  determine  either  of  tbeaeqaes- 
tioDB  In  this  case,  It  Is  necessary  that  the 
record  shall  contain  all  of  the  evidence 
given  upon  the  trial,  and  this  should  be 
made  clearly  to  appear  in  the  bill  of  excep- 
tions. When  error  does  not  affirmatively 
appear  In  the  record,  the  presumption  Is 
In  favor  of  the  decision  of  the  trial  court; 
and,  unless  the  record  contains  all  of  the 
evidence,  this  court  cannot  determine  any 
question,  the  decision  of  which  necessarily 
requires  an  examination  of  all  the  evidence. 
It  l8  contended  by  the  defendant  In  error 
that  the  record  does  not  purport  to  con- 
tain all  of  the  evidence.  The  statement  of 
the  bill  of  exceptions  is:  "And  this  was 
all  the  testimony  offered  by  either  party 
upon  the  trial  of  the  said  cause. "  Testi- 
mony embraces  only  the  declarations  of 
witnesses  made  underoath  or  affirmation, 
(Rev.  St.  Wyo.  5§  2609,  2610;  Bouv.  Law 
Diet.  tit.  "Testimony;")  while  "evidence, 
in  legal  acceptation,  includen  all  the  means 
by  which  any  alleged  matter  of  fact,  the 
truth  of  which  Is  submitted  to  Investiga^- 
tlon.  Is  established  or  disproved,"  (1 
Greenl.  Ev.  §  ].)  Testimony  is  but  one  of 
the  several  Instruments  of  evidence,  and 
cannot  be  considered  the  equivalent  there- 
of; for  evidence  embraces  not  only  testi- 
mony, but  also  private  writings  and  pub- 
lic documents.  Abb.  Law  Diet.  tit.  "Tes- 
timony;" Thomp.  Trials,  §  2784 ;  Telephone 
Co.  V.  State,  12  N.  E.  Hep.  136.  Even  II 
the  word  "testimony"  were  as  broad  In 
Its  meaning  as  the  word  "evidence, "  the 
record  in  this  case  is  subject  to  the  farther 
objection  that  the  bill  of  exceptions  only 
purports  to  contain  "all  the  testimony 
offered  by  either  party,"  and  does  not 
show  how  much  or  what  portion  of  the 
testimony  so  offered  was  in  fact  admitted 
and  heard  bythe  court.  "Itis  not  enough 
that  it  should  have  been  offered;  It  should 
also  have  been  admitted."  Thomp. 
Trials,  §  2784;  Garrison  v.  State,  11  N.  E. 
Rep.  2.  The  authorities  are  uniform  In 
holding  that  the  statement  should  be.  In 
effect,  that  the  bill  contains  all  the  evi- 
dence given  upon  the  trial  of  the  cause. 
We  think  the  stntenient  in  this  case  falls 
far  short  of  that  requirement.  An  exam- 
ination of  the  record  discloses  no  error  In 
the  decision  of  the  court  below.  The  judg- 
ment is  therefore  affirmed. 

Corn  and  Sacfley,  JJ.,  concur. 


Ayres  et  ux.  v.  SiiiKi.ns. 
(Supreme  Court  of  Colorado.     May  16,  1800.) 

APPKAL— OlMECTIOXS    NOT  RAISED  BkLOW. 

Where  jointand several  demands  were  com- 
mitiRlpd,  and  the  evidence  was  admittod  without 
objection,  and  it  was  conflictinR,  and  the  record 
fails  to  show  what  items  went  to  malje  up  the  judg- 
ment, it  will  not  be  disturbed. 

Appeal  from  La  Plata  county  court. 
D.  II'.  .4.vre.<;,  for  appellants.  U.Garbanitl, 
tor  appellet!. 

Hayt,  J.  In  the  monthof  March,  1S83, 
appellee  made  a  written  lease  with  appel- 
lant D.  W.  Ayres  of  a  certain  dniry  ranch, 
with  fixtures,  belonging  to  appellee,  and 
situate  in  La  Plata  count.y,  in  this  state. 


By  the  terms  of  this  lease  the  said  D.  W. 
Ayres  was  to  pay  the  sum  of  f5(>  per 
month  for  the  period  of  five  months  for 
the  use  of  said  property,  the  rent  to  bepaid 
monthly  at  the  end  of  each  month.  Ayres 
went  into  possession  under  the  lease  upon 
thelat  day  of  the  following  month  of  May, 
and  continued  to  hold  such  possession  un- 
til some  time  In  the  following  month  in 
Jul3",  at  which  time,  the  rent  not  having 
been  paid  as  per  the  terms  of  the  written 
agreement.  Shields  declared  the  lease  for- 
feite},  and  again  went  into  possession: 
the  property  having  been  returned  to 
Shields  by  a  son  of  Ayres  during  the  ab- 
sence from  the  ranch  of  the  latter.  For 
the  rent  for  the  months  of  May  and  June, 
appellant  executed  and  delivered  to  appel- 
lee written  obligations,  signed  by  himself 
and  wife,  in  which  the  faithful  carrying 
out  of  the  agreements  of  said  lease  by 
Shields  was  expressly  made  a  condition  to 
the  payment  thereof.  One  of  these  instru- 
ments, by  Its  terms,  fell  due  upon  the  last 
day  of  May,  and  the  other  on  the  last  day 
of  June,  1883.  Upon  June  19th,  appellants 
paid  $10  upon  the  first  of  these  instru- 
ments, and  upon  July  3d  made  a  further 
payment  of  $14.  These  were  the  only  pay- 
ments that  had  been  made  at  the  time  suit 
was  brought.  Appellee  instituted  this  suit 
for  the  balance  due  upon  these  written  In- 
struments, also  Including  in  his  demand 
certain  other  sums  claimed  to  be  due  him 
from  D.  W.  Ayres  for  various  articles 
which  he  claimed  to  have  furnished  the 
said  D.  W.  Ayres  at  the  latter'e  special  in- 
stance and  request.  Defendants  claimed  a 
breach  in  the  conditions  of  the  lease  on  the 
part  of  appellee,  and  damages  therefor. 
The  case  was  commenced  before  a  jnstice 
of  the  peace.  The  trial  before  that  officer 
resulting  in  a  verdict  for  appellee,  appel- 
lants brought  the  case  Into  the  county 
court  by  appeal.  A  jury  having  been  ex- 
pressly waived  in  the  latter  court,  the  case 
was  tried  to  thn  court.  This  trial  result- 
ing In  a  judgment  for  Shields  in  the  sum  of 
$76,  the  cose  Is  brought  here  by  appeal. 

Upon  the  trial  in  the  county  court,  both 
parties  were  allowed,  without  objection, 
to  Introduce  testimony  concerning  a  num- 
ber of  unsettled  transactions  between 
them.  By  the  testimony  of  appellee,  It 
was  shown  that  D.  W.  Ayres  was  indebted 
to  him  in  the  sum  of  $;55  for  loe,  $2.50  lor 
wagon  hire,  $S.64  for  milk  bottles,  $14  for 
a  butter- worker;  making  a  total  of  $00.14 
for  thoHe  items,  In  addition  to  the  amount 
claimtid  to  be  due  upon  the  written  instru- 
ments, which  were  also  introduced  with- 
out objection.  On  the  part  of  appellants, 
evidence  was  received  tending  to  show 
that  appellee  had  not  complied  with  the 
terms  of  the  written  lease,  and  going  to 
show  that  appellant  had  been  greatly  dam- 
aged by  such  failure,  all  of  which  was  dis- 
puted l)y  witnesses  called  by  appellee,  and 
b.v  appellee  himself,  who  was  sworn  as  a 
witness  in  bis  own  behalf.  TJpcm  the  evi- 
dence the  trial  court  rendered  judgment  in 
favor  of  appellee  for  the  sum  of  $70,  but 
we  are  not  advised  by  the  record,  and 
have  no  means  of  ascertaining,  what  items 
went  to  make  up  this  sum.  Appellants 
did  not  object  at  the  trial  to  the  commin- 
gling of  jointand  several  demands, and  do 
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Dotdo  so  now.  All  the  evidence  oBered  by 
either  party  was  admitted  without  objec- 
tion ;  and,  upon  the  record  presented,  we 
cannot  say  that  the  Judgment  Is  not  war- 
ranted by  the  evideBce.  It  must  therefore 
be  atBrmed. 


Beerman  t.  Hamun. 
{Supreme  Court  of  Oregon.    June  18,  1890.) 

JCDOMENT  —  PbESUMPTIOS      OF     PaTMBNT  —  RB- 

BCTTAL. 

1.  In  this  state,  a  judgment  upon  which  no  ex- 
ecntiou  has  been  issued,  nor  attempt  made  to  en- 
force the  same  for  30  years,  Is  presumed  to  have 
been  paid. 

2.  In  such  case,  it  is  a  presumption  of  law,  and 
can  be  rebutted  only  by  some  positive  act  ol  un- 
equivocal recognition  like  part  payment,  or  a 
written  admission,  or  at  least  a  clear  and  weU- 
identifled  promise,  intelligently  made,  within  the 
period  of  20  years. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  K.  S.  Bean,  Judge. 

This  is  a  proceeding;  to  revive  a  judg- 
ment under  section  295,  Hill's  Code.  The 
plaintiff  alleges  in  bis  motion  for  leave  to 
issue  execution  that  on  the  5th  day  of 
February,  1861,  he  recovered  a  judgment 
against  the  defendant  in  the  circuit  court 
of  Jackson  county.  Or.,  in  an  action  at 
law  in  which  said  C.  C.  Beel<man  was 
plaintiff,  and  said  James  Hamlin  was  tbe 
defendant,  for  tbe  sum  of  f  751.43,  with  in- 
terest thereon  from  said  date  at  tbe  rate 
of  in  per  cent,  per  month :  and  also  forthe 
further  sum  of  $756.82,  with  Interest 
thereon  at  the  rate  of  2%  per  cent,  per 
tnoDth,  and  tbe  costs  and  disbursements 
of  said  action ;  wblcb  judgment  was  duly 
entered  on  the  journal  record  of  said  court 
on  the  5tb  of  February,  1861 ;  and  on  tbe 
i»th  day  of  February,  1861,  was  duly  en- 
tered on  tbe  judgment  lien  docket  of  said 
court.  That  no  payments  have  been 
made  on  said  judgment,  and  that  the 
whole  amount  of  principal  and  interest, 
as  therein  stated,  is  now  dae  to  the  plaln- 
tifl.  That  no  execution  has  been  issued 
on  said  judgment  for  more  than  2U  years. 
Then  foUows  a  prayer  for  leave  to  issue 
an  execution  for  said  sums,  with  Interest 
at  the  rate  specified  in  the  motion.  The 
defendant's  answercontains  some  denials, 
but  they  are  not  full  or  specific,  leaving 
it  somewhat  uncertain  what  the  defendant 
intended  to  deny.  Tbe  answer  alleges 
that  the  defendant  was  not  served  with 
notice  of  the  tiling  of  the  amended  com- 
plaint in  the  orig^inal  action.  After  alleg- 
ing some  other  argumentative  matter 
that  has  no  relevancy  whatever,  tbe  an- 
swercontains this  allegation:  That  said 
alleged  judgment  has  been  allowed  to  re- 
main dormant  for  about  28  years,  during 
all  of  which  period  the  defendant  has 
owned  property,  both  real  and  personal, 
in  his  own  right,  which  property  was  sub- 
ject to  execution,  and  which  was  amply 
sufllcientto  have  satisfied  said  judgment; 
and  the  defendant  avers  that  for  about 
the  period  of  26  years  he  was  absolutely 
ignorant  that  the  said  allegwl  judgment 
ap|)eared  of  record  against  blni,  and  that 
during  that  period  of  time  be  bad  several 
settlements  with  tbe  plaintiff,  bad  money 


and  other  articles  of  value  deposited  with 
him  and  in  his  care,  and  withdrew  the 
same  from  his  care  at  defendant's  pleasure; 
and  that  during  all  that  period  of  time, 
and  not  until  the  last  settlement  was  had 
between  the  plaintiff  and  defendant,  did 
the  plaintiff  mention  tbe  fact  that  he  held 
the  alleged  judgment  against  the  defend- 
ant. Some  other  facts  are  alleged,  which 
need  not  be  specially  noticed.  The  record 
recites  that  the  court  sustained  a  demur- 
rer to  subdivisions  3  and  5  of  tbe  defend- 
ant's answer,  but  the  demurrer  nowhere 
appears  in  the  transcript,  nor  does  it  any- 
where appear  on  what  ground  said  demur- 
rer, if  any  wa«  filed,  was  sustained.  On 
the  trial  the  defendant  offpred  evidence 
tending  to  prove  the  matter  in  bis  an- 
swer, all  of  which  was  objected  to  and  ex- 
cluded, and  exceptions  taken.  At  the 
trial,  the  plaintiff  introduced  a  certified 
copy  of  the  judgment  roll  in  the  case  of 
Beekman  V.  Hamlin,  and  rested.  Tbe  de- 
fendant sought  to  introdiice  evidence 
tending  to  prove  facts  sbowing  that  said 
judgment  had  been  paid :  that  is,thotsev- 
eral  times  after  tbe  rendition  of  the  judg- 
ment said  parties  bad  various  business 
transactions  and  full  settlements;  but  all 
of  this  evidence  was  excluded,  and  excep- 
tions taken.  The  court  then  directed  a 
verdict  for  the  plaintiff. 

Francis  Fitcb ,  for  appellant.  P.  P.  Prim , 
fl.  K.  Hanna,  and  C.  W.  Kaliler,  for  re- 
spondent. 

Strahan,  J.,  {after  stating  tbe  facta  as 
above.)  Tbe  judgment  sought  to  be  re- 
vived in  this  case  was  rendered  on  the 
5th  day  of  February,  1861,  and  the  record 
does  not  show  that  any  execution  was 
ever  issued  thereon.  This  proceeding  was 
commenced  on  the  19th  day  of  March,  1889, 
so  that  more  than  28  years  intervened  be- 
tween the  date  of  the  entry  ol  judgment 
and  this  attempt  to  enforce  it.  The  only 
question  I  have  thought  it  necessary  to 
consider  is,  what  effect  has  the  lapse  uf 
time  upon  tbe  right  to  enforce  this  judg- 
ment, independent  of  tbe  statute  of  limita- 
tions? in  other  words,  what  would  be 
tbe  rights  of  the  parties  in  this  case  if  no 
statute  of  limitations  were  in  force  in  this 
state?  And  this  presents  the  question, 
what  effect  has  tbe  lapse  of  time,  in  this 
state,  upon  the  right  of  a  party  to  have  a 
judgment  renewed  by  the  statutory  pro- 
ceedings? Dues  the  common-law  presump- 
tion of  payment  after  20  years  arise  in 
such  case,  and  what  is  its  effect?  Section 
172,  Wood,  Lim.,  says:  "In  all  those 
states  where  sealed  instruments  or 'spe- 
cialties,' as  they  are  technically  called,  are 
expressly  brought  within  tbe  statute,  the 
statute  begins  to  run  from  the  time  when 
a  cause  of  action  arises  thereon,  and  the 
bar  is  complete  at  the  expiration  of  the 
statutory  period;  while,  in  those  states 
where  this  class  of  instruments  are  not 
provided  for,  the  common-law  presump- 
tion of  payment  attaches  from  the  time 
when  the  cause  of  action  arises  and  be- 
comes complete  as  a  presumptive  bar  at 
tbe  expiration  of  20  years  from  that  time : 
and  the  mere  lapse  of  20  years,  without 
any  demand  of  itself,  raises  a  presumu- 
tion  of  i>uyiuent. "    And  the  same  author 
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saya.  In  section  30  of  the  Bame  work,  that 
"a  judgrment  obtained  in  the  United  States 
court,  or  in  the  courts  of  the  state,  where 
the  remedy  is  sought,  Is  a  Bi>ecialty  with- 
in the  provision  of  the  statute;"  that 
is,  the  statute  in  relation  to  specialties, 
—20  years.  "The  rule  of  presumption, 
when  traced  to  its  foundation,"  is  said 
to  be  "a  rule  of  convenience  and  policy, 
— the  result  of  the  necessary  regard  to 
the  peace  and  security  of  society.  No 
person  ought  to  be  permitted  to  He  by 
whilst  transactions  can  be  fairly  Inves- 
tigated and  Justly  determined,  until  time 
has  involved  them  in  uncertainty  and 
obscurity,  and  then  ask  for  an  Inquiry. 
Justice  cannot  be  satisfactorily  done, 
when  parties  and  witnesses  are  dead, 
vouchers  lost  or  thrown  away,  and  a  new 
generation  has  appeared  on  the  stage  of 
life,  unacquainted  with  the  affairs  of  a 
past  age,  and  often  regardless  of  them." 
After  stating  the  inconvenlencles  which 
necessarily  result  from  a  contrary  rule, 
the  court  In  the  same  case  says:  "In  a 
word,  the  most  solemn  muniments  are  pre- 
sumed to  exist  in  order  to  support  a  long 
possession;  the  most  solemn  of  human 
obligations  lose  their  binding  efficacy,  and 
are  presumed  to  be  discharged  after  many 
years."  Foulk  v.  Brown,  2  Watts,  216. 
So  in  Tilghman  v.  Fisher,  9  Watts,  441,  the 
court  said :  "  Such  a  lapse  of  time,  in  the 
absence  of  repelling  evidence,  is  sufficient 
In  law,  without  more,  to  raise  a  presump- 
tion of  payment  that  would  be  binding 
upon  both  coart  and  Jury,  so  as  to  entitle 
the  defendant,  under  a  plea  of  payment, 
to  a  verdict  and  Judgment  in  his  favor. 
But  being  merely  a  presumption  of  the  de- 
fendant's having  made  payment,  it  may 
be  rebutted  by  proof  of  inter  venlngclrcum- 
stances,  such  as  a  demand  of  payment, 
payment  of  part  by  the  obligor,  his  admis- 
sion that  the  debt  is  still  due,  or  his  ina- 
bility to  pay  It  within  the  twenty  years." 
And  In  Rhodes  v.  Turner,  21  Ala.  210,  the 
principle  under  consideration  was  directly 
applied  to  a  Judgment,  the  court  saying: 
"If  a  final  Judgment  had  been  rendered, 
according  to  the  principles  of  the  com- 
mon law,  it  would  be  presumed  to  have 
been  paid  after  the  expiration  of  twenty 
years ;  and,  if  the  parties  allow  this  period 
to  elapse  without  taking  any  steps  to 
compel  a  settlement,  wethlnkthepresump- 
tlon  of  payment  arises,  and  the  executor 
or  admlnistratorshould  beexempted  from 
the  necessity  of  hunting  up  evidence  to 
prove  accounts  and  vouchers  which  ordi- 
narily enter  Into  such  settlements,  and 
which,  after  such  a  lapse  of  time,  it  would 
perhaps,  in  most  cases,  be  impossible  for 
him  to  obtain. "  So  in  Sims  v.  Aughtery,  4 
Strob.  Eq.  ]03,  the  court  applied  the  same 
principle,  after  a  very  careful  examination 
of  the  subject.  After  adverting  to  the 
statute  of  limitations  as  one  of  the  means 
of  giving  repose  to  stale  subjects  of  lltigu- 
tlou,  the  court  remarked :  "We  have  an- 
other system  of  rules,  founded  upon  what 
is  called  the  '  doctrine  of  legal  presump- 
tions,' which  prevail  alike  in  courts  of  law 
and  equity,  and  which  are  eminently  sub- 
servient to  the  quieting  of  titles,  and  the 
prevention  of  litigation  arising  upon  ob- 
scure  and    antiquated   transactions.     If 


these  legal  presamptiona  require  a  longer 
period  than  statutory  ban  to  acquire 
force  and  effect,  they  are  more  general  ia 
their  operation.  They  are  highly  condu< 
cive  to  the  peace  of  society  and  the  happi- 
nesB  of  families,  and  relieve  coarta  from 
the  necessity  of  adjudicating  rights,  so  ob- 
scured by  time  and  the  accidents  of  life 
that  the  attainment  of  truth  and  Justice  is 
next  to  impossible.  »  •  •  These  legal 
preaumptions,  by  which  conflicting  claims 
and  titles  are  set  at  rest,  1  have  endeav- 
ored to  show  are  natural  and  necessary. 
They  spring  spontaneously  out  of  the  in- 
stitution and  relations  of  property.  As 
to  the  precise  time  at  which  they  arise, 
each  independent  community  must  Judge 
for  itself.  We  have  adopted  the  law  of  the 
mother  country.  In  South  Carolina,  as 
in  England,  by  the  lapse  of  twenty  years 
without  admission,  specialties  and  Judg- 
ments are  presumed  to  be  satisfied,  and 
trusts  discharged."  And  McArthur  v. 
Carrie's  Adm'r,  32  Ala.  75,  Is  a  very  care- 
fully considered  case,  and  to  the  same  ef- 
fect. And  this  Is  followed  by  Goodwyn  v. 
Baldwin.  59  Ala.  127.  Many  other  author- 
ities are  to  the  same  effect.  Ray  v.  Pearce, 
84  N.  C.  485;  Olden  v.  Hubbard,  S4  N.  J. 
Eq.  85;  Lyon  r.  Adde,  68  Barb.  80.  In  this 
latter  case  the  court  states  what  we  con- 
ceive to  be  the  correct  rule,  thus :  *'  In  the 
case  of  an  obligation  which  can  be  extin- 
guished by  an  act  in  pais, — such  as  pay- 
ment,—there  is  an  absolute  presumption 
of  payment  after  twenty  years.  It  is  a 
presumption  of  law,  and  can  be  rebutted 
only  by  some  positive  act  of  unequivocal 
recognition,  like  part  payment  or  a  writ- 
ten admission,  or,  at  least,  a  clear  and 
well-identified  verbal  promise  or  admission 
Intelligently  made,  within  the  period  of 
twenty  years."  And  In  Olden  v.  Hnb- 
brd,  supra, It  was  expressly  averred  in  the 
bill  that  no  payment  had  been  made  on 
the  mortgage  which  was  sought  to  be 
foreclosed  for  more  than  23  years,  and 
that  the  principal  and  interest  were  then 
due  and  owing,  and,  on  demurrer  to  the 
bill,  it  was  held  that,  while  the  demurrer 
admitted  all  material  facts,  that  these 
statements  were  not  admitted  because 
they  were  rather  conclusions  than  aver- 
ments of  facts;  and  it  was  further  held 
that  any  existing  facts  which  would  repel 
the  presumption  of  payment  must  be 
averred  in  the  bill.  In  Cope  v.  Humphreys, 
14  Serg.  &  R.  16,  it  was  held  that,  after  the 
lapse  of  20  years,  a  judgment  is  presumed 
to  have  been  satisfied,  unless  there  be  cir- 
cumstances to  account  for  the  delay.  And, 
In  the  opinion  of  the  court  in  that  case, 
Peake,  Ev.  481,  is  cited,  where  It  is  stated 
that  20  years  is  presumption  of  payment 
of  a  bond,  and  the  same  rule  applies  to 
a  scire  facias  for  execution  on  a  Judgment. 
And  Miller  v.  Smith's  Ex're,  16  Wend.  425, 
is  to  the  same  effect.  It  is  nob  possible  to 
cite  all  the  cases  bearing  on  this  interest- 
ing subject,  but  the  following  may  be  add- 
ed as  additional  illustrations  of  the  prin- 
ciple involved :  State  v.  Virgin.  36  Ga.  38X ; 
Willingham  v.  Long,  47  Ga.  540;  Whitney 
V.  French,  25  Vt.  663;  Anderson  v.  Settle, 
5  Snecd,  20'2;  Diamond  v.  Tobias.  12  Pa. 
St.  312;  Reynolds  v.  Green,  10  Mich.  355; 
Howland  v.ShurtleH,2Metc.  26;  Anderson 
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V.  Smith,  3  Mete.  (Ky.)  491 ;  Cheever  v. 
Perley,  11  Allen,  584;  Inches  v.  Leonard, 
12  Mass.  379;  SammerTllle  v.  Holllday,  1 
Watt8,507;  Froem.Judgin.8  4W;  1  Greenl. 
Ev.  §  39. 

2.  The  tovegolug  authorities  hold  with 
great  nniformltythat  the  lapse  of  20  years 
creates  a  presumption  of  law  that  special- 
ties,  includlDK  Judgments,  have  been  paid; 
but  this  presumption  is  not,  under  all  cir- 
cumstances, absolutely  concluuive.  It 
may  be  disputed  and  overcome.  In  what 
manner  this  may  be  done,  or  what  shall 
be  Buificlent  to  produce  that  result,  the 
authorities  ai-e  not  agreed.  Some  of  the 
authorities  hold  that  any  evidence  tending 
to  prove  non-payment  maybe  sufficient; 
that  the  fact  must  be  found  by  the  jury  ; 
and  that  any  evidence  ordinarily  compe- 
tent on  the  question  of  payment,  if  it  sat- 
Isfles  the  jury,  is  all  that  the  law  requires. 
Another  class  of  cases,  and  which  we  think 
have  tile  better  reaaon  to  support  them, 
hold  with  LyoD  v.  Adde,  supra,  that  this 
presumption  is  one  of  law,  and  can  be  re- 
butted only  by  some  positive  act  of  un- 
equivocal recognition,  like  part  payment 
or  a  written  admission,  or,  at  least,  a 
clear  and  well-Identified  verbal  promise  or 
admission,  intelligently  made,  within  the 
period  of  20  years.  So,  In  Cheever  v.  Per- 
ley, supra,  it  was  held,  if  parol  evidence 
was  relied  upon  to  control  the  presump- 
tion, it  should  clearly  show  some  positive 
act  of  unequivocal  recognition  of  the  debt 
within  that  time;  that  is,  within  20  years. 
And  In  Summerville  v.  Holllday,  supra,  It 
Ir  said  that  It  is  not  so  much  a  presump- 
tion that  the  money  has  been  paid,  or  a 
right  of  way  granted,  as  it  is  the  substi- 
tution of  an  artificial  rale  in  the  place  of 
evidence  or  belief,  after  a  delay  which  may 
have  been  destructive,  of  the  evidence  on 
which  a  belief  might  be  justly  founded. 
So,  also,  in  Whitney  v.  French,  supra, 
Chief  Justice  Bkdfiei.d,  in  speaking  of  tliis 
presumption,  said:  "It  is  a  presumption 
of  law,  and  in  itself  conclusive,  unless  en- 
countered by  distinct  proof.  It  is  not  to 
be  submitted  to  the  mere  discretion  of  a 
jury,  although  adversely  an  inference  of 
fact,  where  there  is  any  conflicting  evi- 
dence. And  this  presumption  of  oaymcnt 
of  a  mortgage  or  release  of  an  estate  is 
often  made  against  what  is  believed  to  be 
the  very  fact,  for  the  purpose  of  quieting  a 
long  adverse  possession,  and  to  prevent 
virtual  fraud,  by  the  setting  up  of  dor- 
mant title  long  since  supposed  to  have  be- 
come extinct. " 

3.  The  pleadings  In  this  case  are  so 
framed  that  it  was  hardly  possible  to 
properly  try  the  real  questions  upon  which 
the  rights  of  the  parties  depend.  The  de- 
fendant, instead  of  directly  pleading  in  his 
answer  that  he  had  paid  the  judgment 
mentioned  in  the  plaintiff's  pleading,  al- 
'eged  evidentiary  facts,  which,  if  proven, 
iC'ould  have  tended  very  strongly  to  es- 
lablieh  the  fact  of  payment.  This  was 
bad  pleading  on  the  part  of  the  defendant; 
but  the  objection,  I  think,  ought  to  have 
been  taken  by  motion,  and  not  by  demur- 
rer. It  related  more  to  the  form  of  the 
pleading  than  it  did  to  the  substaace,  but 
there  is  neither  demurrer  nor  motion  in 
the   record;    and  we  cannot  know  just 


what  obiwtlons  were  urged  against  this 
pleading,  nor  in  what  form,  further  than 
IB  recited  in  the  journal  entry  that  it  was 
by  demurrer.  The  defendant  seems  to 
have  acted  at  the  trial  on  the  assumption 
that  the  facts  alleged  in  his  answer  re- 
mained a  part  of  the  record  because  he 
offered  proof  on  the  point  originally  al- 
leged, but  the  same  was  objected  to,  and 
excluded.  The  facts  which  the  defendant 
offered  to  prove  at  the  trial  were  that,  for 
several  years  after  the  rendition  of  the 
Judgment  attempted  to  be  revived,  the 
plaintiff  and  the  defendant  had  large  deal- 
ings together,  and  many  settlements  and 
business  transactions  together.  This  was 
evidence  to  go  to  the  jury  which  they 
would  have  had  the  right  to  consider,  if 
the  pleadings  were  in  such  a  condition  to 
render  it  admissible ;  but  of  this  there  is 
considerable  uncertainty.  But  I  think  the 
plaintiff's  pleading  is  also  insufficient,  in 
that  it  falls  to  allege  any  facts  or  circum- 
stances which  would  excuse  the  long  delay, 
or  which  tended  to  continue  the  defend- 
ant's liability  after  20  years.  This  was  ex- 
pressly held  to  be  necessary  in  Olden  v. 
Uubbard,  supra.  Several  other  questions 
were  discussed  by  the  appellant's  counsel, 
but  their  consideration  is  deferred,  for  the 
reason  the  record  is  not  in  proper  condi- 
tion to  present  them.  The  judgment  will 
be  reversed,  and  the  cause  remanded ;  and 
if,  in  view  of  the  opinion  of  this  court, 
either  party  shall  deem  it  necessary  to 
amend  his  pleading,  and  retry  the  case  in 
the  court  below,  no  doubt  that  court  will 
afford  either  or  both  of  the  parties  an  op- 
portunity to  do  so.  We  have  purposely 
avoided  saying  anything  in  regard  to  the 
statute  of  limitations, for  the  reason  that, 
if  that  objection  were  available  to  the  de- 
fendant, it  was  apparent  on  the  face  of  the 
plaintiff's  pleading,  and  should  have  been 
taken  by  demuirer.  Let  the  judgment  be 
reversed. 


Skaly  v.  California  Lcmber  Co. 

(Supreme  Court  of  Oregotu    April  21, 1890.) 
Ombctio!!  to  Sertioe— ANgwERiKa  Over— Qbn- 

EBIL  AfPEARAKCE. 

A  defendant  cannot  angwer  and  make  a  full 
defense  on  tbe  merits,  without  making  a  general 
appearance  in  spite  of  his  special  appearance ;  and 
when  he  does  so  he  invokes  tbe  judgment  of  the 
court,  and  submits  himself  and  hla  rights  to  its  ju- 
risdiction, and  can  no  longer  be  heard  to  say  that 
it  had  no  jurisdiction. 
(Syllaimg  by  the  Court.) 

Appeal  from  circuit  court,  Coos  county; 
EC.  S.  Bean,  Judge. 

J.  W.  Bennett  and  S.  H.  Haz&rd,  for  re- 
spondent. J.  A.  Gray  and  W,  R.  Witlea, 
for  appellant. 

LoBD,  J.  This  is  an  action  to  recover 
money.  The  facts  out  of  which  the  ques- 
tion arises  to  be  determined  are  these: 
That  on  (he  return  of  the  proof  of  service 
as  indorsed  on  tbe  summons,  the  defend- 
ant, by  its  attorneys,  filed  the  following 
motion:  "Now  comes  the  defendant,  by 
John  A.  Gray  and  Shedden  F.  Wilson,  its 
attorneys,  and,  appearing  specially  and 
forthe  purposes  of  thismotlon  only,  moves 
the  court  to  set  aside  the  summons  in  tbe 
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above-entitled  action,  and  also  the  service 
thereof ;  for  the  reason  that  the  said  sum* 
mons  aud  the  service  thereof  are  defective, 
and  not  in  accordance  with  the  laws  of 
the  state  KoverninK  the  same. "  The  conrt 
overruled  the  motion,  and  the  defendant 
then  and  there  excepted.  Thereupon  the 
defendant,  by  its  said  attorneys,  moved 
the  court  for  leave  to  answer;  which  being 
granted,  it  filed  Its  answer,  to  which  the 
plaintiff  filed  his  reply;  and,  after  a  trial, 
the  verdict  and  judgment  was  for  the 
plaintiff,  and  from  which  this  appeal  is 
taken.  The  error  assigned  is  in  overruling 
the  motion  of  the  defendant  to  vacateand 
set  aside  the  summons  served  therein,  and 
the  service  thereof.  The  contention  of  the 
defendant  and  appellant  is  that  its  subse- 
quent appearance  in  the  trial  of  the  cause 
did  not  waive  the  error  of  the  trial  court 
in  overraling  Its  motion  to  set  aside  the 
service.  The  argument  is  that  it  Is  only 
when  the  defendant  pleads  to  the  merits  in 
the  first  instance,  without  insisting  upon 
the  defects  in  the  service,  that  such  objec- 
tion can  be  considered  as  waived;  that 
when  the  defendant  appears  specially  and 
for  the  purpose  of  calling  the  attention  of 
the  court  to  such  defects,  and  the  court 
overrules  his  objection,  and  he  is  there- 
by compelled  to  answer  to  avoid  Judg- 
ment being  taken  against  him,  he  will  not 
be  deemed  to  have  abandoned  his  objec- 
tion to  the  jurisdiction  because  he  does 
not  submit  to  further  proceedings  without 
contestation.  Uarkness  v.  Hyde,  98  U.  S. 
476;  Lyman  v.  Milton,  44  Cal.  635;  and 
Kent  V.  West,  50  Cal.  185.  It  wa«  held  In 
the  one  case  that  a  party  was  entitled  to 
appear  specially  and  move  to  set  aside  the 
service  of  an  illegal  summons,  and  In  the 
other  to  set  aside  the  service  of  the  illegal 
service  of  a  legal  summons;  and,  further, 
that  the  wrongful  refusal  of  such  motion 
was  an  error  that  was  not  waived  by  the 
defendant's  subsequent  appearance,  and 
trial  of  the  case.  On  the  other  hand,  the 
contention  of  the  plaintiff  Is  that  the  de- 
fendant, by  its  subsequent  appearance 
and  trial  of  the  cause,  waived  the  motion 
to  setasidc  the  summons andservlce there- 
of as  defective,  and  submitted  itself  and  its 
rights  to  the  jurisdiction  of  the  court.  In 
Kinkade  v.  Myers,  17  Or.  471,  21  Pac.  Rep. 
557,  the  party  appeared  for  the  specific 
purpose,  and  no  other,  of  setting  aside  the 
service,  because  It  was  alleged  to  be  ille- 
gal; and  It  was  held  that  he  might  make 
such  special  appearance,  and  that  in  bo 
doing  he  did  not  waive  such  defects  or 
submit  himself  to  the  jurisdiction  of  the 
court.  See,  also.  Lung  Chung  v.  Railway 
Co.,  10  Sawy.  19, 19  Fed.  Rep.  254.  But  the 
question  here  presented  is  whetlier,  when 
he  appears  specially  for  a  specific  purpose 
named,  and  the  ruling  is  adverse  to  him, 
he  can  subsequently  appear  and  contest 
the  cause  at  every  point,  without  submit- 
ting himself  to  the  jurisdiction  of  thecourt. 
In  a  word,  does  not  his  subsequent  appear- 
ance concede  jurisdiction,  aud  waive  the 
defect  in  the  service  to  which  he  limited 
his  special  appearance?  A  general  appear- 
ance waives  all  questions  as  to  the  service 
of  process,  and  Is  equivalent  to  personal 
service.  A  special  appearance  limits  the 
appearance  to  the  matter  specified;  it  is 


for  that  specific  purpose,  and  no  other,  and 
contests  the  jurisdiction  in  limine.  To 
preserve  his  status  in  the  court,  if  he  has 
appeared  specially  and  questioned  the  ju- 
risdiction, be  must  avoid  any  subsequent 
act  which  concedes  jurisdiction,  and  in- 
vokes the  Judgment  of  the  court.  A  de- 
fendant cannot  answer  the  complaint, 
and  make  a  full  defense  on  the  merits, 
without  making  a  general  appearance  in 
spite  of  his  special  appearance ;  and  when 
he  does  so  he  Invokes  the  Judgment  of  the 
court,  and  submits  himself  and  his  rights 
to  its  Jurisdiction,  and  can  no  longer  be 
heard  to  say  that  it  had  no  jurisdiction. 
He  cannot  fight  his  side  of  the  battle  on 
the  merits  under  a  special  appearance. 
The  law  will  not  allow  him  to  occupy  an 
ambiguous  position  to  avail  himself  of  its 
jurisdiction  when  the  Judgment  Is  in  his 
favor,  and  to  repudiate  it  when  the  result 
Is  adverse  to  him.  He  ought  to  do  one 
thing  or  the  other, — either  fight  it  out  on 
the  line  of  his  special  appearance,  or,  if  he 
appear  and  go  to  trial,  accept  its  inci- 
dents and  consequences.  According  to  this 
view,  the  subsequent  appearance  generally 
of  the  defendant  to  defend  the  action  was 
equivalent  to  pei-sonal  service;  cured  or 
waived  the  defect  in  the  process  or  service 
to  which  the  special  appearance  was  lim- 
ited; and  cannot  be  availed  to  ques- 
tion the  Jurisdiction.  It  may  not  be  amiss, 
however,  to  say  that  I  am  not  entirely 
satisfied  that  an  answer  to  the  merits 
waives  an  objection  duly  made  to  an  ille- 
gal service  of  a  summons  which  Is  ques- 
tioned by  a  special  appearance;  but  it  is 
thought  by  the  court  that  the  better  rea- 
son is  with  those  authorities  which  hold 
that  a  party  waives  his  objections  to  a 
defective  summons,  or  a  defective  service 
of  a  legal  summons,  whether  overruled  or 
not,  when  he  subsequently  appears  gener- 
ally, and  defends  the  action.  It  results 
that  the  judgment  must  be  affirmed. 


Deeui.ng  et  al.  v.  Cueiohton  et  aL 
(^Supreme  Court  of  Oregon.    April  14,  18EX).) 

NbOOTIABLE   PaPEH — INDOR.SEMKXT  —  JoiXT  MAK- 
ERS—PlEADIXO. 

1.  Id  this  state,  when  a  third  person  indorses 
a  negotiable  note  before  It  is  delivered  to  the  payee, 
or  indorsed  by  him,  he  is  prima  facie  liable  as  a 
second  indorser. 

2.  But  while,  in  such  case,  when  a  third  per- 
son so  indorses  a  note  the  liability  is  presump- 
tively that  of  an  indorser,  it  may  be  shown  by  parol 
evidence  to  be  the  liability  of  a  Joint  maker,  ac- 
cording to  the  Intention  of  the  parties  as  disclosed 
by  the  facts. 

8.  The  plaintiffs  cannot  recover,  in  such  case, 
unless  their  complaint  contain  special  averments 
showing  the  facts  relative  to  the  transaction  which 
operate  to  charge  the  defendants  as  original  prom- 
isors or  joint  makers.  The  defect  cannot  be  ob- 
viated In  the  reply. 
(Syllnbus  by  the  Court.) 

Appeal  from  circuit  court,  Benton  coun- 
ty; R.  S.  Bean,  Judge. 

This  was  an  action  to  recover  on  certain 
promissory  notes  made  by  divers  persons, 
and  payable  to  the  order  of  the  plaintiffs. 
The  notes  were  made  and  executed  in  the 
usual  form  of  negotiable  paper.  Tak- 
ing one  as  an  example  of  the  others,  it  ia 
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Binned  by  Hnby  B.  A.  Wood,  Jesse  Wood, 
I.  N.  Wood,  as  makers,  and  on  the  ba«k  ol 
it  an  Indorsement  as  follows :  "  For  ralue 
received,  we  hereby  waive  protest,  de- 
mand, and  notice  of  non-payment.  Crbiob- 
TON  &  QoivET, "  etc.  The  answer  admits 
the  Indorsement,  but  alleges  that  they 
were  so  indorsed  after  the  making  of  the 
same  by  the  said  makers  above  named, 
and  before  the  delivery  to  the  plcmtifia  as 
payees,  etc.  The  reply  admits  this,  and 
sets  np  that  the  indorsement  was  for  the 
purpose  ol  giving  the  makers  credit  with 
the  plaintiffs,  and  in  payment  of  machin- 
ery sold  by  the  defendants  upon  commis- 
sicn.  according  to  an  agreement  with 
them,  etc.  The  cause  was  tried  before  the 
court,  and.  among  other  things,  it  found 
that  the  plaintiffs  shipped  goods  as  pro- 
vided in  the  contract,  and  that  the  defend- 
ants took  the  notes  mentioned  for  such 
goods  when  sold,  and  indorsed  them  as 
above,  before  delivery  to  the  plaintiffs, 
who  relied  npon  such  indorsements  of  the 
plaintiffs,  and  not  on  the  makers  thereof, 
etc.  The  counsel  for  the  defendants  moved 
to  strike  out.  and  also  demurred  to,  such 
matter  set  up  in  the  reply,  which  was 
overruled  by  the  court.  The  trial  resulted 
in  a  judgment  for  the  plaintiffs,  from 
which  this  appeal  comes. 

W.  S.  McFudden,  J.  R.  Bryson,  and  F. 
M.  Johnson,  for  plaintiffs.  L.  FUnn  and 
/.  W.  RaybuTB,  for  defendants. 

LoBD,  J.,  (after  stating  the  ikcte  as 
above.)  The  principal  question  arises  out 
of  the  decision  on  thederaurrerto  the  mat- 
ter set  up  in  the  reply  as  inconsistent  with 
the  facts  alleged  in  the  complaint;  or,  to 
raise  the  same  question  in  another  form, 
that  the  complaint  does  not  state  facts 
Buindent  to  show  that  the  defendants  are 
original  promisors  orjoint  makers.  Tak- 
ing the  note  as  it  stands,  what  is  its  legal 
effect?  Are  the  defendants  joint  makers, 
guarantors,  or  indorsers?  The  liability 
created  by  such  an  Indorsement  presents 
an  important,  but  perplexing,  question, 
in  which  the  conclusions  of  the  courts  are 
at  variance.  Buch  indorsements  are  re- 
garded as  Irregular  or  anomalous,  and 
tlie  person  so  indorsing,  a  quasi  Indorser. 
There  Is  but  little  doubt  that  the  weight 
of  authority  is  that  a  third  person  who 
indorses  a  note  at  the  time  of  its  execu- 
tion, and  before  its  delivery  to  the  payee, 
will  be  presumed  an  original  promisor  or 
joint  maker.  Mr.  Lawson  says:  "In  a 
few  of  the  states,  as  well  as  in  England, 
he  prima  facie  incurs  the  liability  of  an 
indorser;  but  parol  evidence  is  admissible 
of  the  intention  of  the  parties,  which, 
when  ascertained,  determines  his  liability. " 
"But,"  he  adds,  "by  the  weight  ol  author- 
ity be  is  liable  as  a  joint  promisor  or  co- 
maker if  be  indorsed  the  note  before  it  was 
issued,  and  it  is  so  presumed;  but,  if 
shown  tx>  have  indr>rsed  it  after  its  issue, 
he  is  liable  as  a  guarantor;  but  in  both 
cases  evidence  is  admissible  of  the  real  in- 
tention of  the  parties,  which,  when  ascer- 
tained, detormlncs  liis  liability. "  Lawson, 
Rights  &  Bern.  §  1575,  and  note  of  author- 
ities. See,  also,  20  Auier.  Law  Reg.  331, 
note  to  Andrews  v.  Cougar,  where  the  au- 
thorities are  carefully  collected  and  distln- 


gnished  by  states;  Tied.  Oom.  Paper,  §§ 

270-272. 

In  this  state,  where  a  third  person  in- 
dorses a  bill  or  note  before  it  is  delivered 
to  the  payee,  or  indorsed  by  him,  he  is 
prima  facie  liable  as  a  second  indorser. 
In  Kamm  v.  Holland,  2  Or.  60,  the  ques- 
tion was  presented  as  to  the  liability  a 
third  party  assumes  who  indorses  his 
name  in  blank  on  the  back  of  a  negotiable 
paper  before  it  is  delivered  to  the  payee, 
and  indorsed  by  him ;  and  the  court  held 
that  he  became  liable  as  an  indorser,  and, 
as  such,  was  entitled  to  due  demand,  and 
notice  of  non-payment.  So  in  Cogswell  v. 
Hay  den,  5  Or.  23,  the  court  say:  "The  only 
presumption  that  can  arise  from  Cogs- 
well's indorsement  is  that  be  intended  to 
become  a  second  indorser. "  For  its  rea- 
son the  court  adopted  the  reasoning  as- 
signed in  Bacon  v.  Burnham,  37  N.  Y.  616, 
that  "it  must  be  supposed,  in  the  absence 
of  any  proof  to  the  contrary,  that,  perceiv- 
ing the  name  of  the  payee  in  the  note,  be 
indorsed  it  on  the  presumption  that  the 
name  of  sucb  payee,  to  whose  order  it  was 
made  payable,  would  also,  at  some  time, 
appear  nponthenote;  for  onlythuswould 
it  become  negotiable."  See,  also,  Barr 
V.  Mitchell,  7  Or.  346.  So  that,  whatever 
diversity  ol  opinion  may  exist,  or  how, 
were  the  question  res  integra,  we  might  be 
disposed  to  regard  such  liability  in  the  ab- 
sence ol  explanatory  evidence,  the  rule  of 
commercial  law  In  this  particular  must  be 
considered  as  settled,  But  while,  in  such 
case.when  a  third  person  Indorses  a  note 
concurrently  with  Its  execution,  and  at  or 
before  Its  delivery  to  the  payee,  the  liabil- 
ity assumed  is  presumptively  that  of  an 
indorser,  it  may  be  shown  by  parol  evi- 
dence to  be  the  liability  of  a  joint  maker  or 
guarantor,  according  to  the  intention  of 
the  parties  as  disclosed  by  the  facts. 
Looking  at  the  note,  with  its  indorse- 
ment, upon  the  facts  as  alleged,  the  defend- 
ants were  presumptively  liable  as  ludors- 
ers,  who  waived  demand,  protest,  and  no- 
tice of  non-payment.  In  the  light  of  our 
adjudications,  they  cannot  be  regarded 
prima  facie  as  joint  makers,  because,  ac- 
cording to  the  reason  assigned,  in  the  ab- 
sence of  explanatory  evidence,  thepresump- 
tlon  is  that  the  defendants  sunposed  that 
they  would  incur  no  liability  until  after 
the  payee  had  first  indorsed.  According, 
then,  to  the  facts  as  alleged  in  the  com- 
plaint, they  are  liable  as  Indorsers,  while 
by  virtue  of  the  facts  as  alleged  in  their 
reply  the  defeudants  are  liable  as  joint 
makers,  and  the  i)lalntiffs  have  recovered 
against  them  as  such  for  that  reason. 
This  is  inconsistent.  Upon  the  complaint 
as  it  stands,  there  could  be  no  such  recov- 
ery without  amendment;  but  the  reply 
cannot  obviate  this  defect,  or  vary  the  lia- 
bility. It  is  a  part  of  the  plaintiff's  case, 
and  the  necessary  facts  must  be  alleged 
and  proved  to  establish  such  liability.  In 
a  word,  the  plaintiffs  cannot  recover,  in 
such  case,  unless  their  complaint  contains 
special  averments  showing  the  tacts  rela- 
tive to  the  transaction  which  operate  to 
charge  the  defendants  as  orig^inal  promis- 
ors or  joint  makers.  Mr.  Lawson  cites 
numerous  cases  showing,  in  respect  to 
these  irregular  indorsements,  that  parol 
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evidence  is  admiBslble  of  the  Intention  of 
the  parties,  wblcli,  when  ascertained,  de- 
termines their  liability ;  bnt  the  cases  cited 
also  show  that  the  facts  were  alleged  in 
order  to  sustain  awh  a  recovery.  Law- 
son,  RlKhts  &  Rem.  §  1575,  and  note  of  au- 
thorities. The  complaint  in  Moore  v. 
Cross,  19  N.  Y.  227,  alleged  the  facts  that 
the  Indorsement  was  made  for  the  purpose 
of  paying  for  coal  sold  and  delivered  by 
the  plaintiff  to  the  defendant  on  the  credit 
of  such  Indorsement,  etc.,  and  is  referred 
to  and  adopted  in  1  Abbott's  Forms, 
237,  for  the  purpose  of  showing  the  fact* 
necessary  to  be  averred  in  such  case. 

As  the  plaintiffs  claim  that  the  defend- 
ants were  joint  raalcers  of  the  note,  and 
that  such  was  their  understanding  and 
contract,  these  are  facts  necessary  to  be 
averred  in  their  complaint,  and  the  defect 
was  not  obviated  by  their  statement  in 
the  reply.  It  made  the  reply  inconsistent 
with  the  complaint,  which,  upon  the  facts 
as  alleged,  established  a  different  liability. 
The  demurrer  to  the  new  matter  set  up  in 
the  reply  should  have  been  sustained.  It 
follows  that  the  judgment  must  be  re- 
versed, and  the  case  remanded  for  such 
further  proceedings  as  may  be  proper  in 
the  premises. 


Kino  v.  Amy  &  Silversmith  Gov.  Min.  Co. 

(Supreme  Court  of  Montana.    May  21,  1890.) 

MiNSB  AND  MiNIJlO— ElTEST  OF  LOCATION, 

Rev.  St.  U.  S.  $  3332,  provides  that  the  lo- 
cators of  miDing  locatioug  shall  have  the  right  to 
possess  and  enjoy  any  vein  or  lode  whose  apex  lies 
within  the  lines  of  the  location,  though  the  lode 
may,  in  its  downward  course  or  dip,  cross  the  side 
lines  of  the  location ;  but  that  their  right  to  such 
outside  part  shall  be  confined  to  the  portion  of  it 
bounded  by  vertical  planes,  drawn  downward 
through  the  end  lines  of  the  location,  so  continued 
as  to  intersect  such  outside  part  of  the  lode.  Held 
that,  where  a  vein  crosses  the  side  line  of  a  loca- 
tion both  in  its  strike  and  its  dip,  the  right  to  fol- 
low the  vein  on  its  strilce  is  bounded  by  a  plane 
drawn  vertically  through  such  side  line,  and  the 
right  to  follow  ft  on  its  dip  is  bounded  by  a  plane 
parallel  to  the  end  line  of  the  location,  drawn  ver- 
tically through  the  vein  at  its  point  of  intersection 
with  said  side  line.  f 

Appeal  from  district  court,  Silver  Bow 
county;  before  Justice  De  VVolke. 

The  plaintiff  is  the  ownerof  the  undivid- 
ed three-fourths  of  the  Non-Consolidated 
mining  claim.  The  defendant  Is  the  own- 
er of  the  other  undivided  fourth.  The  de- 
fendant is  the  owner  of  the  Amy  claim. 
The  northerly  side  line  of  the  Amy  Is  the 
southerly  side  line  of  the  Non-Consolidat- 
ed. The  west  end  line  of  the  Amy  is  491 
feet  long,  and  runs  south,  30  deg.  west. 
The  east  end  line  is  the  same  length  and 
course.  The  north  side  line  is  1,470  feet 
in  length,  and  i-uns  south,  66  deg.  30 
mln.  west.  The  south  side  line  is  the 
same  length  and  coni'se.  The  vein  of  the 
Amy  claim,  on  its  onward  course  or  strike, 
passes  through  the  north  side  line,  and  the 
apes  thereof  croHses  said  side  line  at  a 
point  1S4  feet  easterly  from  the  west  end 
line,  and  pasBcs  Into  the  Non-Consolidated 
ground.  Said  vein  runs  on  north-wester- 
ly, and  does  not  again  enter  tlie  Amy 
ground.  The  apex  of  the  Amy  vein  passes 
out  of  the  south  side  line  of  the  location. 


at  a  point  between  the  south-east  comer 
of  the  Amy  and  a  point  600  feet  westerly 
therefrom.  The  dip  of  the  vein  is  to  the 
north.  Four  hundred  and  eleven  feet  of 
the  north  line  of  the  Amy,  commencing  at 
a  point  17  feet  east  of  the  north-west  cor- 
ner, forms  the  south  line  of  the  Non-Con- 
solidated. The  west  end  line  of  the  Non- 
Consolidated  is  181  feet  in  length,  and  runs 
south,  1  deg.  40  min.  west.  The  east 
end  line  Is  lOfeet  long,  and  the  samecourse. 
The  north  side  line  is  872  feet  long,  and 
runs  north,  88  deg.  66  min.  west.  Each 
claim  was  located  and  patented  sub- 
sequent to  the  passage  of  the  United  States 
mineral  land  act  of  May  10, 1872,  and  the 
amendments  thereto,  and  is  snbject  to  the 
provisions  of  those  laws. 

The  plat  (Fig.  1)  indicates  the  surface 
lines  of  the  two  claims,  and  the  direction 
of  the  strike  of  the  vein. 

The  plaintiff's  action  is  for  partition  and 
accounting  against  the  defendant,  alleging 
that  defendant  has  taken  large  quantities 
of  ore  from  subterranean  workings  at  a 
point  north  of  the  Amy  north  side  line, 
which  is  the  Non-Consolidated  south  side 
line.  The  only  controversy  Is  as  to  where 
the  vertical  end  line  bounding  plane  should 
he  drawn  downward  as  a  limit  of  the  min- 
ing operations  of  the  defendant.  Plaintiff 
contends  that  the  Amy  north  side  line 
should  be  considered  the  end  line  of  that 
claim  for  all  purposes,  and  that  through 
that  side  line  the  vertical  plane  should  be 
drawn  downward  perpendicularly,  beyond 
which,  to  the  north,  the  Amy  company  can- 
not follow  the  vein  on  its  strike  or  dip.  The 
defendant's  position  is  that  the  vertical 
bounding  plane,  limiting  Its  rights,  must 
be  drawn  down  ward  at  the  point  where  the 
Amy  apex  crosses  the  north  side  line  of  the 
claim ;  such  plane  to  be  parallel  to  the 
planes  of  the  end  lines  as  located  by  the 
Amy.  On  the  trial  the  court  took  a  view 
at  variance  with  those  of  both  plaintiff 
and  defendant,  and  held  that  the  bound- 
ing plane  must  be  placed  at  the  point 
where  the  apex  crosses  the  north  side  line 
of  the  Amy;  but  that  such  plane  must  be 
drawn  downward  at  a  right  angle  to  the 
strike  of  the  vein  at  that  point.  The  plat 
(Fig.  l)lndlcates  the  positions  of  the  three 
planes  described.  They  Intersect  at  a 
common  point,  (e,  on  the  plat,)  vl*.,  the 
point  of  departure  of  the  apex  from  the 
Amy  exterior  boundaries.  J  udgment  was 
entered  in  accordance  with  the  views  of 
the  district  court.  The  plaintiff  appeals. 
The  case  comes  before  this  court  as  a  tri- 
angular contest.  Since  the  decision  be- 
low, the  learned  Judge  who  tried  the  case 
appears  as  counsel  for  the  respondent, 
and  urges  the  theory  for  the  respondent, 
which  the  court  below  adopted.  Co-coun- 
sel for  respondent  presents  the  theory 
which  he  held  below.  Appellant's  position 
is  as  it  was  in  the  district  court.  For 
convenience  in  terms  we  will  designate 
these  theories  as  follows:  (1)  The  doc- 
trine adopted  by  the  court  below  will  be 
called  the  court's  theory  and  line  and 
plane;  (2)  that  contended  for  by  the  ap- 
pellant, the  plaintiff  below,  the  appellant's; 
(3)  that  urged  by  the  respondent,  the  de- 
fendant below,  and  presented  by  one  of 
its  counsel  here,  as  the  respondent's.    The 
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uutnt  where  the  ore  wa«  taken  out  by  de- 
fendant te  north  of  the  appellant'H  plane, 
and  east  of  each  of  the  two  other  pianos. 
Whether  the  court's  or  respondent's  view 
l8  adopted  is   practically  Immaterial  to 


%be  respondent,  but  tl'e  prlnclplcB Involved 
are  ritally  at  variance.  A  decision  as  to 
which  theory  of  the  plane  Is  the  law  In  the 
i-jise  Is  the  whole  and  only  controversy. 
That  decision  will  settle  the  tlUe  to  the 


portion  of  the  vein  from   which  the  or« 
was  taken. 

WUliam  Scallon  &nAE.  W.  Toole,  tor  ap- 
pellant, atepheu  De  Wolfe  and  John  F. 
FvrbJs,  for  respondent. 

DkWitt,  J.,  (after  stating:  the  facts  as 
above.)  The  case  at  bar  Involves  the  con- 
Htructlou  of  section  2322,  Rev.  St.  U.  S.,  or, 
rather,  the  application  of  the  facts  of 
the  case  to  that  statute:  "Sec.  2322.  The 
locators  of  all  minin{$  locations  •  •  • 
shall  have  the  exclusive  rightof  possession 
and  enjoyment  of  all  •  •  •  veins,  lodeq, 
and  ledges,  throughout  their  entire  depth, 
the  top  or  apex  of  which  lies  inside  of  such 
surface  lines,  extended  downward  verti- 
cally, although  such  veins,  lodes,  or  ledges 
may  so  far  depart  from  a  perpendicular  ia 
their  course  downward  as  to  extend  out- 
side the  vertical  side  lines  of  such  surface 
locations.  But  their  right  of  possession 
to  such  outside  parts  of  such  veins  or 
ledges  shall  be  confined  to  such  portions 
thereof  as  lie  between  vertical  planes, 
drawn  downward,  as  above  described, 
through  the  end  lines  of  their  locations,  so 
continued  in  their  own  direction  that  such 
planes  will  Intersect  such  exterior  parts  of 
such  veins  or  ledges. "  As  said  by  Mr.  Jus- 
tice FiKLO,  (Iron  Silver  Min.  Co.  v.  Elgin 
Min.  Co..  118  U.  S.  206,  6  Sup.  Ct.  Rep. 
1183:)  "This  section  appears  sufflcientlj 
clear  on  Its  face.  There  is  no  patent  or 
latent  ambiguity  in  it.  •  •  •  The  diffi- 
culty arising  from  the  section  grows  oat 
of  its  application  to  claims  where  the 
course  of  the  vein  is  so  variant  from  a 
straight  line  that  the  end  lines  of  the  sur- 
face location  are  not  parallel,  or,  if  so,  are 
not  at  a  right  angle  to  the  course  of  the 
vein."  We  may  add  to  these  words  that 
further  difficulties  arise  when  we  are 
obliged  to  apply  the  statute  to  facts  not 
wholly  within  its  contemplation.  If  a 
mining  location  be  made  regularly. — made 
ao  that  the  strike  of  the  vein  crosses  the 
location  from  end  line  to  end  line,  and  at 
right  angles  to  said  end  lines, — there  te 
nothing  In  the  statute  to  construe  or  In- 
terpret. Mining  Co.  v.Tarbet,  98  U.S.  4«S»; 
Iron  Silver  Min.  Co.  v.  Elgin  Min.  Co.,  118 
C.  S.  205,6  Sup.  Ct.  Rep.  1177;  Argentine 
Min.  Co.  V.  Ten-ible  Min.  Co.,  122  U.  S.  486. 
7  Sup.  Ct.  Rep.  1356.  "There  is  no  patent 
or  latent  ambiguity."  But  when  veinsnn 
their  strike  cross  the  side  lines,  or  a  side 
line  and  end  line,  at  all  conceivable  angles, 
difficulties  confront  the  courts  that  can 
best  be  fully  met  by  legislative  aid.  Until 
such  aid  is  Invoked,  the  coui-ts  mnst  fol- 
low the  statute  and  previous  constmctioB 
as  closely  as  the  varying  facts  permit. 
Iron  Silver  Min.  Co.  v.  Elgin  Min.  Co.,  118 
C.  S.  208,  6  Sup.  Ct.  Rep.  1177.  The  history 
of  mining  has  proven  that  the  law  of  May 
10,  1872,  and  amendments  thereto,  do  not 
afford  clear,  adequate,  and  simple  solution 
tor  some  of  the  practical  conditions  that 
arise  in  the  development  of  the  mining  in- 
dustry. The  case  at  bar  is  a  notable  in- 
stance. It  is  a  first  impression  in  this 
court,  and  all  other  appellate  courts. 

Three  solutions  of  this  interesting  prob. 

lem  are  urged  upon    our   consideratloa. 

Neither  one  is  absolutely  free  from  pos. 

I  sible  critlclBm,  in  view  of  prior  construed 
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tlon  of  the  statute,  applied  to  cases  where 
the  tacts  departed  from  the  regralaiity 
seemiiu;  to  be  contemplated  by  the  law. 
The  facta  In  this  case  we  cannot  ascertain 
have  ever  been  before  any  court.  We  do 
not  approach  the  consideration  of  the  case 
with  the  ausurance  that  we  might  poBsens 
were  we  able  to  follow  a  path  that  had 
heretofore  been  even  partially  opened. 
The  situation  is  such  that  we  do  not  feel 
prepared  to  pronounce  an  ex  catbedm  ut- 
terance. We  are  obliged  to  plow  a  fur- 
row in  virgin  soil.  It  will  be  our  en- 
deavor  to  apply  a  view  to  the  facts  which 
shall  seem  to  us  most  consonant  with  the 
true  intent  of  the  statute,  and  most  in  ac- 
cord with  the  adjudicated  cases  In  the 
tlnlted  States  supreme  court,  wherein  the 
rights  claimed  under  irregular  locations 
have  received  the  consideration  of  that 
court.  Without  attempting  scientific  dis- 
cussion, we  believe  we  can  give  a  few  prac- 
tical definitions,  to  indicate  the  sense  from 
the  miner's  point  of  view,  in  which  we 
shall  use  certain  terms  In  this  opinion. 
Experience  has  shown  that  the  precious 
mineral  deposits,  except  what  are  com- 
monly called  "  placers, "  as  a  rule  lie  in  veins. 
Mr.  Justice  Miller  (Mining  Co.  v.  Chees- 
man,  116  U.  S.  531,  6  Sup.  Ct.  Rep.  483) 
•ays:  "What  constitutes  a  lode  or  vein  of 
mineral  matt«r  has  been  no  easy  thing  to 
define.  In  this  court  no  clear  definition 
has  been  given.  On  the  circuit  it  has  been 
Often  attempted."  Mr.  Justice  Field,  in 
the  Eureka  Case,  4  Sawy.  802,  says :  "  A 
fissure  in  the  earth's  crust,  an  opening  in 
its  rocks  and  strata,  made  by  some  force 
of  nature,  in  which  the  mineral  is  depos- 
'ited,  would  seem  to  be  essential  to  the 
deflnicion  of  a  lode  in  the  Judgment  of 
geoloeists ;  but  to  the  practical  miner  the 
fissure  and  its  walls  are  only  of  impor- 
tance as  indicating  the  bonndaries  within 
which  he  may  look  for,  and  reasonably 
expect  to  find,  the  ore  he  seeks.  A  contin- 
aous  body  of  mineralized  rock,  lying  with- 
in any  other  well-defined  boundaries  on 
'the  earth's  surface,  and  under  it,  would 
equally  constitute,  in  his  eyes,  a  lode.  We 
are  of  opinion,  therefore,  that  the  term,  as 
used  in  the  acts  of  congress,  is  applicable 
to  any  lone  or  belt  of  mineralized  rock,  ly- 
ing within  boundaries  clearly  separating 
it  from  the  neighboring  rock ; "  the  "  neigh- 
boring rock"  being  called  in  the  miner's 
langnage  the  "country,"  or  the  "country 
rocic. "  A  vein,  to  the  miner,  is  a  body  of 
ore,  quarts,  or  mineral-bearing  substance, 
lying  within  the  crust  of  the  earth, 
bounded  on  each  side  by  the  country  rock, 
greatly  varying  in  width,  and  extending 
in  length,  across  and  through  the  country 
tor  greater  and  less  distances.  The  direc- 
tion of  the  vein  so  across  and  through  the 
country  is  called  the  "strike. "  The  direc- 
tion of  the  vein,  as  it  goes  downward  into 
the  earth,  is  called  the  "dip."  The  dip,  in 
different  veins,  and  in  the  same  vein  some- 
times, varies  from  a  perpendicular  to  the 
earth's  surface  to  an  angle,  perhaps,  only  a 
few  degrees  below  the  horlson.  The  dip 
is  spoken  of  from  three  different  points  of 
view:  (1)  As  to  its  inclination  from  a  per- 
pendicular to  a  horizontal,  as  so  many 
degrees  from  the  perpendicular  or  from  the 
borlsontal.    A  vein  la  thus  described  as 


having  a  dip  of  20  deg.,  SO  deg.,  etc.  (2) 
As  to  the  direction  it  takes  from  tlia 
strike  or  apex,  by  the  points  of  the  com- 
pass. It  the  strike  were  due  east  and 
west,  and  the  vein  in  its  course  down- 
ward departed  from  the  perpendicular  at 
an  angle,  so  that  a  perpendicular  shaft 
sunk  at  the  apex  would  leave  the  vein  to 
the  north  of  such  shaft,  the  dip,  in  this 
point  of  view,  would  be  said  to  be  due 
north,  or,  the  conditions  reversed,  due 
south.  In  this  respect  the  dip— that  is, 
the  direction  of  the  dip— is  said  to  be,  and 
is,  at  right  angles  to  the  strike.  (3)  The 
dip  is  again  spoken  of  as  the  portions  of 
the  vein  successively  encountered  in  going 
down  and  away  from  the  apex.  The 
miner  follows  the  dip  when  he  works 
downward,  leaving  the  apex  further  from 
and  above  him  at  each  advance.  He  fol- 
lows the  strike  when  he  works  length- 
ways of  the  vein  on  a  level;  that  is,  when 
he  is  advancing  along  the  vein,  neither 
rising  towards  the  surface  of  the  ground 
nor  descending,  but  going  on  a  level  with 
the  plane  of  the  earth's  surface.  A  failure 
to  distinguish  these  three  views  of  the  dip 
in  using  the  word  sometimes  leads  to  con- 
fusion. As  we  shall  use  the  term  "dip* 
frequently  hereinafter,  for  the  sake  of  defi- 
nition let  us  call  the  dip  from  the  first 
point  of  view  the  inclination  dip,  the  sec- 
ond the  compass  dip,  and  the  third  the 
practical  dip ;  for  this  Is  the  practical  Idea 
of  the  miner  when  be  speaks  of  following 
his  dip. 

Under  these  definitions,  a  vein  absolute* 
ly  perpendicular  to  the  plane  of  the  earth's 
surface,  an  occurrence  rarely  if  ever  en- 
countered, has  no  inclination  dip  or  com- 
pass dip.  It  has  only  the  practical  dip. 
But  in  actual  mining  veins  possess  a  dip 
from  all  three  points  of  view.  Keeping 
these  definitions  in  view,  we  believe  that 
some  expressions  of  courts  and  arguments 
of  counsel  become  more  clear.  This  word 
"dip"  is  not  used  in  the  act  of  congress 
cited  above.  The  expression  there  is 
"course  downward."  "Dip"  is  the  min- 
ers' word,  which  has  attained  the  signifi- 
cations above  defined.  The  highest  point 
of  such  vein  or  body  as  we  have  described 
is  the  apex.  The  apex  may  or  may  not 
reach  the  surface  of  the  ground.  The 
United  States  mineral  law  gives  to  the 
miner  the  whole  of  every  vein  the  apex  of 
which  lies  within  his  surfcu:e  exterior 
boundaries,  or  which  lies  within  perpen- 
dicular planes  drawn  downward  indefi- 
nitely on  the  lines  of  those  boundaries. 
The  miner  may  follow  the  "dip,"  using 
the  word  in  either  of  its  significations, 
wherever  it  goes,  provided  he  has  the  apex 
as  a  basis  of  operations,  and  that  he  does 
not  cross  the  vertical  planes  of  the  end 
lines.  The  Intent  of  the  statute  Is  to  give 
the  miner  a  section  or  block  of  the  vein  of 
a  length  on  the  strike  which  is  equal  to 
the  length  of  the  apex  lying  within  the  ex- 
terior vertical  bounding  planes  of  the  lo- 
cation, and  of  a  depth  as  far  as  be  desires 
or  is  able  to  work  downward,  and  that  at 
the  most  remote  depth  attained  he  shall 
have  thesamenumber  of  feet  on  the  strike 
as  he  had  at  the  apex.  Iron  Silver  Min. 
Co.  V.  Elgin  Min.  Co.,  118  U  B.  206,  6  Sup. 
Ct.  Rep.  1177.  It  seems  that  such  grant  by 
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the  statute  to  the  miner,  In  view  o{  the 
ecological  facts  and  history  of  Teins,  and 
particularly  their  almost  universal  tend- 
ency to  depart  from  a  perpendicular  in 
their  course  downward,  was  deemed  to 
secure  to  him  a  more  satisfactory  title 
than  he  would  obtain  if  he  were  compelled 
to  locate  a  parallelogram  on  the  surface 
of  the  earth,  aa  under  the  Spanish  mining 
law,  and  talte  all,  and  only  that  portion 
of  the  solid  contents  of  the  earth  included 
in  a  parallelopipedon  formed  by  dropping 
vertical  planes  downward  on  the  line  of 
each  side  of  such  parallelogram ;  and  the 
Intent  of  the  statutory  grant  of  section 
2322  is  that  the  miner  may  follow  his  vein 
on  the  dip,  but  not  on  the  strike,  if  it  de- 
parts from  the  parallelopipedon  indicated. 
Therefore,  if  the  miner  locates  his  claim 
r^alarly,— that  Is,  as  the  statute  contem- 
plates that  he  will,— he  has  all  that  the 
statute  intends  to  give  him.  See  cases 
cited  supra.  If  he  "will  not  or  cannot 
make  the  explorations  necessary  to  ascer- 
tain the  true  coui-se  of  the  vein,  and  draws 
his  end  lines  ignorantly,  he  must  bear  the 
consequences,  (Iron  Silver  Min.  Co.  v. 
Elgin liin.  Co.,  118  U.  S.  207,  6  Sup.  Ct.  Rep. 
1177;)  that  is,  he  takes  less  of  the  apex 
and  strike  than  he  would  obtain  by  a  reg- 
ular location,  and  consequently  less  of  the 
dip.  But,  in  order  for  the  miner  to  make 
his  location  in  exact  conformity  with  the 
Intent  of  the  law,  be  must  know,  when  he 
fixes  his  exterior  boundaries,  what  the 
true  strike  of  the  vein  is.  If  he  knows 
this,  he  will  locate  so  that  the  strike  shall 
pass  through  the  middle  of  each  end  line, 
leaving  300  feet  of  surface  ground  on  each 
side  of  the  vein.  But  the  true  strike  is  often 
ascertainable  only  after  immense  sums  of 
money  are  expended  in  development.  He 
has  20  days,  under  our  statute,  to  deter- 
mine this  Important  matter,  which  may 
take  years  to  fully  demonstrate.  If  in  this 
helDless  condition  the  prospector  commits 
an  error  of  geological  judgment,  and  upon 
BQch  error  he  expends  the  toil  of  years,  and 
that  toil  has  wrought  its  reward,  we  are 
of  the  opinion  that  the  statute  should  be 
so  construed  as  will  come  the  nearest  to 
giving  to  him  that  whole  section  or  block 
of  the  vein  which  we  have  above  indlcat.- 
ad  that  it  Is  the  Intent  that  he  shall  have, 
as  Is  consistent  with  the  amount  of  apex 
which  he  has  happened  to  secure  by  his 
surface  lines,  and  their  planes  extended 
downward. 

In  the  light  of  these  views,  we  will  pro- 
ceed to  examine  the  three  theorits  of  the 
end  line  plane,  presented  for  our  considera- 
tion. 

1.  The  conrt'a  theory.  In  this  view 
the  line  that  fixes  tJie  bounding  plane  is  at 
right  angles  to  the  strike  of  the  vein  at  the 
point  where  it  leaves  the  Amy  north  side 
line.  (On  Fig.  1,  the  line  is  indicated  by 
the  letters  e,  f.)  The  plane  drops  per- 
pendicular from  that  line.  Counsel  for 
appellant  calls  this  a  Judicially  established 
plane, — a  plane  created  by  the  court,  and 
not  by  one  of  the  location  lines.  Respond- 
ent's counsel,  who  holds  this  theory,  vig- 
orously protests  against  this  term,  and 
asserts  that  the  plane  is  not  judicially  es- 
tablished, but  is  that  Intended  by  the  stat> 
ute.    This,  however,  is  only  a  terminolog- 


ical contention.  Our  own  infirmity  of  lan- 
guage is  such  that  we  cannot  better  desig- 
nate this  line  and  plane  than  as  does  ap- 
pellant. It  Is  in  no  sense  an  original  line 
or  plane  of  the  surface  boundaries  as  lo- 
cated, nor  a  projection  of,  or  parallel  to, 
any  of  them.  It  is  not  a  line  fixed  by  loca- 
tion, nor  ever  fixed,  except  by  the  decree 
of  the  court  below. 

The  United  States  supreme  court  cases 
cited  by  all  the  counsel  are  Mining  Co.  v. 
Tarbet,  98  U.  S.  4G3,  (The  Flagstaff  Case;) 
Iron  Silver  Min. Co.  v.  Elgin  Min.  Co.,  118  U. 
S.196,  6  Sup.Ct.  Rep.  1177,  (The  Horseshoe 
Case;)  Argentine  Min.  Co.  v.  Terrible  Min. 
Co.,  122  U.  S.  478,  7  Sup.  Ct.  Rep.  1356.  II 
there  be  one  legal  principle  that  is  an- 
nounced with  more  clearness  and  frequen- 
cy than  all  others  throughout  all  these 
cases,  it  is  that  "the  boundary  planes 
shall  be  definitely  determined  by  the  lines 
of  the  surface  location,  and  that  they  shall 
not  be  subject  to  perpetual  readjustment, 
according  to  subterranean  developments 
made  by  mine  workings."  The  Elgin  Case, 
118  U.  S.  207,6  Sup.  Ct.  Rep.  1183.  See,  also, 
lis  U.  S.  205,  206.  6  Sup.  Ct.  Rep.  1181, 1182. 
The  bounding  planes  must  be  drawn  by 
reference  to  the  original  surface  lines, 
and  may  not  be  established  arbitrarily 
at  the  judgment  of  the  parties,  or  ths 
courts  at  a  later  day.  The  original  loca- 
tion fixes  the  planes.  We  are  forced  to 
conclude  that  the  court's  theory  is  not  In 
accord  with  this  principle.  The  plane  es- 
tablished is  purely  a  judicial  one.  It  has 
neither  parallelism  nor  coincidence  with,  or 
projection  from,  or  reference  to,  the  planea 
of  any  of  the  original  surface  lines.  It  is  not 
"  determined  by  the  lines  of  the  surf  ace  loca- 
tion." It  was  never  marked  on  the  ground 
by  the  location,  nor  is  it  referable  thereto. 
The  whole  theory  of  the  advocate  of  this 
position  is  based  upon  the  fact  that  he 
takes  but  one  view  of  the  dip,— that  which 
we  have  called  the  "compass  dip."  The 
dip,  in  this  respect,  is,  as  counsel  insists,  at 
right  angles  to  thestrlke.  Then,  from  this 
single  point  of  view,  be  argues  that,  when 
the  miner  follows  the  dip,  he  may  go  down- 
ward from  the  apex  only  at  right  angles 
to  the  strike,  and  limited  further  by  the 
planes  of  the  original  location  end  lines. 
We  take  his  own  language  from  his  brief, 
as  follows:  "The  judge  before  whom  the 
trial  was  had  held  that  lines  drawn  at 
right  angles  through  the  vein  or  lode, 
where  it  crossed  the  side  lines,  and  these 
lines  extended  in  the  direction  of  the  dip 
of  the  vein  until  it  intersects  a  vertical 
plane  drawn  downward  through  the  end 
lines  of  the  location,  and  continued  in  the 
same  direction  to  the  place  of  intersection, 
constituted  the  true  dip  of  the  vein,  and 
the  part  which  the  locator  was  entitled 
to  follow  in  its  downward  course."  This 
is  a  fair  and  succinct  statement  of  the  posi- 
tion of  the  court  below  and  counsel  here. 
Wecannot  but  remember  that  this  casenot 
only  determines  the  rights  of  the  partie* 
hereto,  but  that  the  decision  will  form  aa 
important  precedent  for  future  adjudica^ 
tion  inthecourtsof  tbisstate.  Itweadopt 
the  court's  theory,  we  must  abide  by  ita 
legitimate  consequences.  The  planes  in 
this  case  would  be  drawn  on  the  lines  e,  f, 
and  g,  b,  (Fig.  1.)     We  must  then  tol- 
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low  the  plane  c-,  b,  until  It  meets  the  plane 
of  the  east  original  end  line,  the  hne  I,  J, 
on  the  flKure,  extended  In  Its  own  direction 
northerly,  which  latter  plane,  in  its  north- 
ward course,  afterwards  meets  the  plane 
e,  f.  Thus,  three  end-line  planes  operate 
as  boundaries,  and  the  portion  of  the  vein 
that  the  miner  takes  runs  to  a  point. 
This  result  cannot  be  the  intent  of  the 
statute.  This  is  not  the  section  or  block 
of  the  vein,  in  its  entire  depth,  which  the 
law  Intends  to  grant.  Again,  (in  Fig. 
2,)  let  a  parallelogram.  A,  B,  C,  D,  rep- 
resent a  location.  The  strike  of  the  vein 
crosses  the  location,  entering  the  east 
end  line  near  the  soath-east  comer,  and 
passing  out  of  the  west  end  line  near 
the  north-west  comer,  as  the  g,  b,  on  the 
figure.  The  inclination  of  the  dip  is  north- 
erly. Counsel's  westerly  bouudary  plane 
on  his  theory  would  run  north-easterly, 
at  right  angles  to  the  strike  at  the  point 
of  departure  from  the  west  end  line,  (the 
line  p,  t,  on  the  figure.)  The  section  of  the 
rein  taken  again  runs  to  the  point  of  a 
wedge.  The  miner  is  deprived  of  the  por- 
tion of  the  vein  on  the  dip  lying  north  of 
the  north  side  line,  and  between  the  plane 
of  his  artificially  established  end  line  (the 
line  o,  t)  and  the  plane  of  the  original 
west  end  line,  D.  A,  projected  in  its  own 
direction.  This  portion  of  the  vein  it  has 
never  before  been  doubted,  that  we  are 
aware,  would  belong  to  the  owner  of  the 
apex  of  the  vein  g,  b,  lying  between  the 
protected  planes  of  the  located  end  lines. 
Again,  the  vein  may  enter  an  end  line,  and 
pass  out  of  the  Hide  line,  as  the  line  at,  n, 
in  Fig.  2;  or  take  a  deflection,  as  the 
lines  i,  r,J,  or  *,  s,  I.  These  are  possible, 
and  quite  probable,  and  we  believe  actual, 
occurrences  in  fact.  The  application  of 
counsel's  theory  leads  to  results  from 
which  we  must  retreat.  In  fact,  in  innu- 
merable practical  examples,  where  a  claim 
is  not  located  with  absolute  statutory 
regularity,  the  miner  is  entirely  cut  off 
from  following  his  dip,  and  cut  off  at  a 
greater  or  less  depth,  depending  upon  the 
Inclination  of  the  dip,  and  tlie  angle  at 
which  the  strike  passes  out  of  a  surface 
line.  In  the  case  before  us  the  court  drew 
the  boundary  plane  at  right  angles  to  the 
strike,  as  it  seemed  to  be  demonstrated, 
at  the  point  of  departure  from  the  north 
side  line.  The  departure  at  the  south  side 
line  is  not  definitely  determined.  If,  in  Its 
course  over  the  Amy  location,  the  vein 
takes  a  deflection,  as  seems  probable  from 
the  findings  of  thecourt,thecourt's  bound- 
ing planes  will  not  be  parallel,  and  the 
portion  of  the  vein  secured  will  lun  to  a 
point  or  into  a  fan-shaped  section.  It  the 
court  would  draw  the  planes  by  reference 
to  the  general  average  strike  of  the  vein 
throughout  its  whole  extent,  this  could 
not  be  accomplished  until  extensive  devel- 
lopmcnts  had  been  made  on  the  vein  over, 
perhaps,  many  locations  thereon. 

We  are  of  the  opinion  that  the  view  of 
the  district  court  Is  not  sustained  by  the 
statute  or  the  adjudicated  cases,  and  that 
its  adoption  threatens  the  securitj'  of  min- 
ing titles.  We  are  therefore  obliged  to 
disavow  its  doctrine.  This  conclusion, 
however, does  not  determine  the  case.  We 
are  compelled  to  announce  a  construction 


of  the  law  and  the  facts  npon  which  judg- 
ment may  be  ordered  entered  below.  This 
involves  a  discussion  of  the  appellants' 
and  respondents'  theories.  We  will  first 
examine  the  former. 

2.  The  appellant's  theory.  The  control- 
ling principle  of  section  2322,  and  the  decis- 
ions thereunder,  is  that  the  miner  has  ti- 
tle to  all  veins  the  apex  of  which  lies  with- 
in the  vertical  planes  of  his  surface  lines, 
although  such  veins,  in  their  Inclination 
on  their  course  downward,  cross  the  ver- 
tical plane  of  a  side  line,  provided  that 
such  exterior  parts  lie  within  the  project- 
ed planes  of  the  end  lines.  We  are  unable 
to  escape  the  conclusion  that  the  applica- 
tion of  the  appellant's  theory,  in  the  case 
before  us,  violates  this  principle.  Refer- 
ring to  the  plat,  (Fig.  1.)  it  will  be  seen 
that,  If  the  Amy  people  go  down  upon 
their  dip  (using  the  word  in  any  of  Its  sig- 
nifications, and  especially  as  to  the  com- 
pass dip]  from  any  point  on  the  apex,  they 
will,  at  greater  or  less  depth,  depending 
npon  the  distance  from  the  point  where 
the  apex  crosses  the  north  side  line,  en- 
counter the  vertical  plane  of  that  line; 
and  If  that  plane  Is  to  cut  them  off  npon 
the  dip,  and  be  the  end  line,  the  provis- 
ions of  the  statute  and  the  universally  ac- 
cepted construction  of  the  mining  law  are 
plainly  subverted.  Counsel  holds  that  if 
the  strike  cross  a  side  line,  that  such  side 
line  becomes  an  end  line  for  all  purposes. 
A  better  Illustration  of  the  revolutionary 
character  of  the  theory  could  scarcely  be 
presented  than  the  one  at  bar.  But,  it  it 
be  correct,  we  must  not  shrink  from  its  nec- 
essary results.  Side  lines  are  frequently 
not  parallel.  If  the  strike  crosses  two 
side  lines  not  parallel,  and  these  are  made 
end  lines,  the  section  of  vein  taken  con- 
stantly narrows  If  the  Inclinatinn  be 
towards  the  small  end  of  the  location,  or 
widens  If  the  inclination  be  in  the  other 
direction.  In  tact  all  the  supposititious 
cases  applied  to  the  court's  theory  devel- 
op equal  disasters  under  the  one  now  con- 
sidered. Referring  again  to  Fig.  2,  the 
vein  indicated  by  the  line  m,  n,  or  v,  w, 
will  have  bounding  planes  not  parallel, 
but  at  an  angle  to  each  other,  and  often 
a  right  angle.  If  the  compass  dip  were 
north-easterly,  the  section  acquired  quick- 
ly runs  to  a  point.  If  it  was  south-west- 
erly, it  would  develop  into  a  fan  of  infinite 
proportions,  unless  we  applied  the  two 
other  lines  of  the  claim  as  end  lines,  and 
had  four  in  operation.  The  vein  /,  r,  J, 
would  have  end  lines  coincident ;  that  is, 
there  would  be  but  one  end  line.  The 
single  plane  of  the  north  side  line  would 
cut  off  a  northerly  dip  in  a  short  distance 
downward ;  or,  if  the  dip  were  southerly, 
would  counsel  call  into  requisition  the 
original  end  lines,  after  the  vein  pas8e<l  the 
south  side  line  plane,  and  have  three  end 
lines  taking  effect?  And  here  we  atop  to 
observe  that,  in  the  discussion  of  each  of 
the  theories,  we  are  considering  the  effects 
of  the  doctrines  upon  the  portions  of  the 
vein  on  the  dip  lying  outside  of  the  ver- 
tical planes  of  the  side  lines.  Those  por- 
tions inside  the  vertical  planes  of  the  sur- 
face lines  of  the  location  are  controlled  by 
the  general  provisions  of  section  2822.  The 
appellant's  view  was  ni-ged  in  a  learned 
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argument  by  counsel;  but  we  feel  that  we 
must  conclude  that  In  the  case  at  bar  it 
Beems  to  be  contrary  to  the  theory  and 
Intent  of  the  mining  law.  We  are  con- 
Btralned  to  disavow  the  doctrine. 

8.  The  respondent's  theory.  We  have 
arrived  at  our  approval  ol  this  doctrine, 
partially  upon  what  the  logicians  call  the 
principle  of  exclusion.  We  believe,  how- 
ever, that  the  position  is  independently 
sustainable  by  its  own  reason,  and  upon 
previous  construction.  Its  advocate  also 
protests  against  calling  his  line  or  plane 
a  judicially  established  one,  and  contends 
that  it  is  established  by  the  original  sur- 
face lines;  that  is,  by  reference  thereto, 
under  the  control  thereof,  and  in  accord- 
ance therewith.  In  the  Elgin  Case,  118  V. 
S.  206-208,  6  Sup.  Ct.  Rep.  1188.  1184,  we 
find  the  following,  in  the  opinion  of  Mr. 
Justice  FiEi-D :  "  The  surface  side  lines  ex- 
tended downward  vertically  determine  the 
extent  of  the  claim,  except  when  in  its  de- 
scent the  vein  passes  outside  of  them,  and 
the  outside  portions  are  to  He  between 
vertical  planes  drawn  downward  through 
the  end  lines.  This  means  the  end  lines  of 
the  surface  location,  for  all  locations  are 
measured  on  the  surface.  •  •  •  It  is 
better  that  the  boundary  planes  should 
be  definitely  determined  by  the  lines  of  the 
surface  location  than  that  they  should  be 
subject  to  perpetual  readjustment,  accord- 
ing to  subterranean  developments  made  by 
mine  workings.  »  •  »  The  provision  of 
the  statute  that  the  locator  is  entitled 
throughout  their  entire  depth  to  all  the 
veins,  lodes,  or  ledges,  the  top  or  apex  of 
which  lies  inside  the  surface  lines  of  his  lo- 
cation, tends  strongly  to  show  that  the 
end  lines  marked  on  the  ground  must  con- 
trol. •  •  »  This  view  of  the  control- 
ling effect  of  the  end  lines  of  the  surface  lo- 
cation is  also  sustained  by  the  decision  of 
this  court  in  the  Flag^staff  Case. "  From 
those  utterances,  and  from  the  tenor  of 
this  case,  as  well  as  the  Flagstaff  and 
Argentine  Cases,  we  believe  that  we  may 
conclude  that  the  bounding  planes,  sought 
to  be  applied  in  the  respondent's  theoiy  to 
the  facts  of  the  caae  at  bar,  may  properly 
be  said  to  be  "determined  by  the  lines  of 
the  surface  location."  In  the  Flagstaff 
Cas?  and  the  Argentine  Case  the  strike  of 
the  %'ein  was  at  right  angles  to  the  side 
line  of  the  location,  or,  as  the  court  in  the 
former  case  says,  practically  so,  and,  lor 
the  purposes  of  the  decision,  treated  as 
such.  Therefore,  in  those  caaes,  the  vital 
matter  before  the  court  was  not  a  ques- 
tion of  the  dip,  but  rather  one  of  the  strike, 
and  the  spirit  of  those  cases  seems  to  us 
tc  be  that,  when  the  strike  passes  out  of 
the  location  through  any  surface  line, 
that  surface  line,  and  Its  vertical  plane, 
cut  off  the  strike,  and  the  miner  may  not 
follow  the  strike  beyond  such  plane. 

We  are  aware  that  there  is  language 
used  ill  the  Argentine  Case  that  looks  to- 
wards the  adoption  of  theappellant's  the- 
ory herein,  in  the  sense  that  the  side  line, 
under  the  circumstances  of  the  case  at  bar, 
must  be  an  end  line  to  limit,  by  its  verti- 
cal plane,  the  dip,  as  well  as  to  stop  the 
pursuit  of  the  strike.  Bat  there  Is  a  vital 
difference  between  the  facts  of  the  Argen- 
tine Case  and  those  now  before  us,  and  the 


language  therein  mast  be  viewed  In  con- 
nection with  the  facts  in  the  case  before 
the  learned  justice.  Chief  Justice  Mar- 
shall, in  Cohens  v.  Virginia,  6  Wheat.  399. 
says :  "  It  is  a  maxim  not  to  be  disregard- 
ed that  general  expressions  in  every  opin- 
ion are  to  be  taken  In  connection  with  the 
case  In  which  those  expressions  are  used. 
If  they  go  beyond  the  case,  they  may  be 
respected,  but  ought  not  to  control  the 
judgment  in  a  subsequent  salt,  when  the 
very  point  is  presented  for  decision.  The 
reason  of  this  maxim  Is  obvious.  The 
question  actually  before  the  court  is  inves- 
tigated with  care,  and  considered  in  its 
full  extent.  Other  principles  which  may 
serve  to  illustrate  it  are  considei'ed  in 
their  relation  to  the  case  decided,  but 
their  possible  bearing  on  all  other  cases  is 
seldom  completely  Investigated."  Mr. 
Justice  Field  is  the  judicial  father  of  the 
mining  law  of  the  United  States.  By  his 
legal  learning,  and  his  practical  knowledge 
of  mining,  he  has  illumined  the  path  of 
the  history  of  mining  adjudications.  His 
words  in  the  Argentine  Case,  and  those  of 
Mr.  Justice  Braulky  In  the  Flagstaff  Case, 
were  not  spoken  of  a  state  of  facts  such  as 
those  now  before  this  court ;  and  we  can- 
not consent  that  those  distinguished  ju- 
rists would  admit  that  their  language 
sanctions  the  doctrine  that  appellant  ap- 
plies to  the  .\my-Xon-Consolidated  situa- 
tion. Turning  to  the  Horseshoe  Case,  the 
other  of  the  three  leading  cases  cited,  the 
facts  were  also  entirely  variant  from  those 
now  before  us.  These  three  United  States 
cases  have  compelled  that  court  to  en- 
deavor to  cast  into  the  Procrustean  bed  of 
the  statute  individuals  that  strained  the 
mould  into  which  they  were  forced.  But 
we  believe  that  we  may  legitimately  con- 
clude from  those  cases  that,  in  the  facts 
now  before  us,  the  principle  is  that  the 
north  side  line  of  the  Amy  terminates  the 
strike  of  the  %'eln,  and  that  the  dip  must 
be  controlled  by  the  planes  of  the  original 
end  lines.  The  Amy  people  may  follow 
their  dip  north  of  their  north  side  line,  but 
only  as  it  lies  between  the  planes  of  their 
end  lines,  as  below  considered.  The  ob- 
ject of  parallelism  in  the  end  lines  is  that 
the  locator  may  have  his  full  section  of 
the  lode  in  its  entire  depth.  But  the  de- 
termination of  the  strike  of  the  Amy  at  a 
point  on  the  side  line  deprives  them  of  the 
dip  north-west  of  that  point,  because  the 
dip,  in  that  portion,  lies  under  the  apex  of 
the  Non-Consolidated.  The  law  intends 
that  the  plane  of  the  end  line  shall  operate 
as  a  boundary  to  the  dip,  and  so  operate 
at  the  point  where  the  strike  Is  ended.  If 
the  strike  reached  the  original  end  line,  as 
in  a  regular  location,  the  bounding  plane 
would  there  operate  upon  the  dip.  If  the 
strike,  by  reason  ol  Its  going  out  of  a  side 
line,  falls  short  of  reaching  the  original 
end-line  plane,  that  plane  must  take  effect 
where  the  strike  in  fact  ends;  that  is,  at 
a  point  on  the  side  line,  (point  e.  Fig.  1 ;) 
and,  if  it  takes  effect  there,  its  parallelism 
must  not  bedestrnyed.  Wetherefore  have 
the  bounding  plane  operating  at  the 
point  where  the  apex  leaves  the  north  side 
line,  and  operating  parallel  to  the  east 
end  line,  and  retaining  its  parallelism  as 
originally  marked  on  the  ground.    It  Is 


Digitized  by 


Google 


PACIFIO  EEPOBTEE,  Vol.  24. 


(Mont. 


not  a  new  line  or  plane,  or  one  Judicially 
constructed.  It  Is  determined  by  the  loca- 
tion lines  on  the  surface.  There  is  never 
any  readjustment  according  to  subsequent 
developments.  The  parallelism  of  the  end 
line  planes  is  fixed  by  location,  and  never 
varies.  The  point  of  departure  of  the 
strike  from  the  surface  lines  fixes  the  point 
where  the  end  line  plane  is  to  perform  its 
functions,  whether  that  departure  be  at 
an  end  line,  as  contemplated  by  the  stat- 
ute, or  whether  accident  has  fixed  it  at  a 
point  on  a  side  line.  Coniplicatione  are 
soluble  upon  this  theory.  The  intent  of 
the  statute  seems  to  be  secured. 

We  will  notice  some  objections  made  to 
this  doctrine,  but  which  we  believe  are  not 
sustainable.  It  is  urged  that  the  princi- 
ple will  not  apply  to  a  vein,  the  strike  of 
which  crosses  the  location  at  exact  right 
angles  to  the  side  lines.  But  here  there 
would  be  no  dip  In  question.  The  side 
line  would  bound  the  strike,  as  In  the 
Flagstaff  Case.  Again,  It  is  suggested  the 
Non-Consolida'ed  surface  location  happens 
to  be  almost  exactly  parallel  in  its  lines  to 
the  Amy.  If  the  Non-ConKolldated  had 
been  located  with  its  end  lines  at  right  an- 
gles to  the  strike  of  the  vein  in  the  Non- 
Consolidated  ground,  that  is,  parallel  to 
the  court's  line,  (Fig.  1,)  then  It  is  ob- 
jected that,  if  the  Non-Consolidated  go 
down  on  the  dip,  within  the  planes  of 
such  end  lines,  and  the  Amy  go  down 
within  the  planes  as  we  define  them,  a  col- 
lision would  occur  underground.  If  so, 
such  conflict  would  be  adjustable  by  prior- 
ity of  title.  Again,  it  is  urged  that  the 
Amy  has  an  apex  on  the  surface  of  a 
length,  as  it  runs  from  south  to  north  aide 
line,  but  that  under  this  theory,  at  a 
depth,  the  strike  is  shorter,  and  only  of  a 
leugth  equal  to  the  shortest  distance  be- 
tween the  bounding  planes.  This  objec- 
tion is  based  upou  an  error  in  the  geomet- 
rical view,  as  may  readily  be  shown  by  de- 
scriptive demonstration.  A  level  run  on 
the  vein  at  100,  500, 1,000,  or  any  number 
of  feet  In  depth,  would  be  parallel  to  the 
strike  at  the  highest  point,  and  of  equal 
length.  Of  the  three  theories  which  have 
been  presented  to  us  for  application  to  this 
case,  we  approve  and  adopt  the  last  con- 
sidered. In  accordance  with  this  view, 
let  the  judgment  in  the  district  court  be 
modified  in  this  particular:  that  the  plane 
bounding  the  portions  of  the  dip  of  the 
Amy  vein,  lying  north  of  and  outside  of 
the  Amy  north  side  line,  shall  be  drawn 
from  the  point  where  the  apex  crosses 
that  north  side  line,  and  In  a  direction 
noAh,  3  deg.  west. 

The  case  is  remanded,  with  directions  to 
the  district  court  to  enter  judgment  ac- 
cordingly.- 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 


City  of  Bdttk  v.  Cohen  et  al. 

(Supreme  Court  af  Montana.    May  2,  1890.) 

OrnciAi.  Bond — Joist  and  Several  Liabilitt — 

C0S8TRUCT10X. 

1.  The  bond  of  the  clly  treasurer  specified  the 

amounts  for  which  each   bondsman   was  bound, 

which  were  put  opposite  the  signature  of  each 


bondsman.  In  tbe  body  of  the  instrument,  after 
the  part  specifying  these  amounts,  was  the  phrase, 
"for  the  payment  of  which,  well  and  truly  to  be 
made,  we  bind  ourselves,  onr  heirs,  representa- 
tives, administrators,  and  assigns,  jointly  and  sev- 
erally, b^  these  presents. "  Comp.  St.  Mont.  §  631, 
(Code  Civil  Proc.,)  provides  that  in  the  construc- 
tion of  tho  instrument  the  intention  of  the  parties 
is  to  be  pursued,  if  possible,  and  when  a  general 
and  particular  proviBion  are  Inconsistent  the  lat- 
ter is  paramount;  and  a  particular  intent  will  con- 
trol a  general  one  that  is  inconsistent  with  it.  Sec- 
tion 3:<6  provides,  when  an  agreement  has  been  in- 
tended in  a  different  sense  by  the  different  parties 
to  it,  the  sense  is  to  prevail  against  either  party 
in  which  ho  supposed  the  other  understood  it,  and, 
when  different  constructions  are  equally  proper, 
that  is  to  be  taken  which  is  most  favorable  to  the 
party  In  whose  favor  the  provision  was  made.  In 
an  action  on  the  bond  tbe  complaint  alleged  that 
"defendants  have  forfeited  the  bond,  and  become 
and  are  indebted  to  plaintiff  in  the  respective  sums 
set  after  their  names  in  said  bond. "  Held,  that 
the  instrument  bound  the  sureties  severally  for 
the  amount  only  expressly  stated  as  respectively 
undertaken. 

8.  The  complaint  alleged  that  the  treasurer 
failed  to  pa^  over  according  to  law  money  which 
came  into  his  hands  as  treasurer.  Plaintiff  offered 
books  kept  by  the  treasurer  which  showed  parties 
indebted  to  the  city  who  had  in  fact  paid  the  treas- 
urer; also  City  Ordinance  No.  5,  %  9,  provid- 
ing that  the  treasurer  shall  keep  a  true  account 
of  all  moneys  received  by  him.  Defendants  of- 
fered section  8,  providing  that  the  city  treasurer 
shall  receive  ODe-slxth  of  all  moneys  collected  by 
bim.  Defendants  also  offered  the  treasurer's 
books,  which  showed  the  amount  collected  and 
turned  into  the  city,  and  that  on  this  amount  the 
treasurer  had  received  only  10  per  cent.  Held, 
that  the  additional  &%  per  cent,  should  have  been 
considered  in  bar  of  recovery  against  the  sureties. 

S.  Defendants  were  e  ntit  led  to  avail  themselves 
of  these  facts  under  a  general  denial  Of  tbe  com- 
plaint. 

Appeal  from  district  court.  Silver  Bow 
county;  Stephen  De Wo i-fe.  Judge. 

McBride  &  Haldom  and  Frank  E.  Cor- 
bett,  for  appellants.  John  F.  Forbis,  for 
respondent. 

Harwood,  J.  The  appellants  in  this  ac- 
tion were  sureties,  with  others,  on  the  oflS- 
cial  bond  of  one  Edwin  G  Leiter,  treasurer 
of  the  city  of  Butte.  The  said  bond  is  In 
words  and  figures  as  follows:  "Know  all 
men  by  these  presents,  that  we,  Edwin  G. 
Leiter  as  principal,  and  D.  H.  Cohen,  Paul 
Davis,  Charles  Schlessinger,  Samuel  Lewis, 
and  .lames  R.  Boyce,  Junior,  as  sureties, 
are  held  and  firmly  bound  unto  the  city  ol 
Butte  in  the  following  penal  sums,  t(^wit: 
The  said  principal  In  the  penal  sum  of  five 
thousand  dollars,  (fo.OOO;)  and  the  said 
sureties  in  the  following  penal  sum  five 
hundred  dollars,  (1500;)  thesaid  Paul  Da- 
vis In  the  penal  sum  of  five  hundred  dol- 
lars, ($500;)  the  said  Charles  Schlessinger 
in  tlie  penal  sum  of  five  hundred  dollars, 
($500;)  the  said  Samuel  I>e wis  in  the  penal 
sum  of  five  hundred  dollars,  ($5U0:)  and 
the  said  James  R.  Boyce,  Jr.,  in  the  penal 
sum  of  three  thousand  dollars,  ($3,000.) 
For  the  payment  of  which,  well  and  truly 
to  be  made,  we  bind  ourselves,  our  heirs, 
representatives,  administrators,  and  as- 
signs, jointly  and  severally,  by  these  pres- 
ents. -Sealed  with  our  seals,  and  dated 
this  16th  day  of  May,  1883.  The  condition 
of  the  foregoing  obligation  is  such  thai 
whereas,  the  above-bouuden  principal,  Ed. 
win  G.  Leiter,  was.  at  a  general  election 
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held  in  and  tor  the  city  of  Butte,  Silver 
Bow  county,  Montana  territory,  on  Mon- 
day, the  7th  day  of  May,  1883,  duly  elected 
treasurer  and  aseeBeor  In  and  for  said  city : 
Now,  therefore,  the  condition  of  thla  obH- 
satlon  iR  Buch  that  If  the  Bald  Edwin  G. 
Leiter  shall  well,  truly,  and  faithfully  per- 
form all  tbe  ofiBcial  duties  pertaining  to 
said  ofSce,  and  required  of  him  by  the  laws 
and  ordinance  of  said  city,  and  shall  pay 
over,  according  to  said  laws  and  ordinan- 
ces, all  mones'B  which  shall  come  iuto  his 
hands  as  treasurer  and  assessor  in  and  for 
said  city  of  Butte,  and  will  render  a  just 
and  true  account  theret)f  whenever  re- 
quired by  the  city  council  of  said  city,  and 
shall  deliver  over  to  his  successor  in  office 
all  moneys,  books,  papers,  and  other  thins^s 
appertaininK  thereto,  or  belonging  to  his 
office,  then  the  above  obligation  to  be  null 
and  void;  otherwise  to  remain  in  full  force 
and  effect.  Edwin  G.  Leiter.  [Seal.]  $500 
dollars,  D.  H.  Cohen.  [Seal.]  $500  dol- 
lars, Chas.  Schlesbixger.  [Seiil.]  $3,- 
00<).OO,  J.  R.  BoYCE,  Jr.  [Seal.]  $500,  S. 
Lewis.  [Seal.]  $500.  Paui.  Davis.  [Seal.]  " 
This  action  was  brought  to  recover  from 
the  defendant  sureties  the  sum  of  $814.95, 
alleged  to  have  been  collected  by  said  prin- 
cipal, as  treasurer  of  the  city  of  Butte,  as 
taxes  and  licenses  belonging  to  said  city, 
and  embezzled  and  retained  by  said  prin- 
cipal, Edwin  G.  Leiter,  In  breach  of  the 
covenants  of  said  bond.  The  said  Edwin 
G.  Leiter,  principal,  was  not  made  a  party 
defendant  in  this  action.  As  a  result  of 
tbe  trial  of  the  action,  judgment  for  $652.0«, 
and  costs  amounting  to  $109.50,  was  ren- 
dered against  defendants  D.  H.  Cohen, 
Pad  Davis,  Samuel  Lewis,  and  James  B. 
Boyce.  Jr. 

The  first  question  presented  for  deter- 
mination on  this  appeal  is  whether,  under 
the  terms  and  conditions  of  said  bond,  a 
judgment  for  the  sums  and  costs  aloresaid 
can  be  lawfully  rendered  against  the  de- 
fendant sureties  Jointly  and  severally, 
whei-e,  as  the  appellants  contend,  some  of 
said  sureties  expressly  undertook  and 
bound  themselves,  by  the  terms  of  said 
bond,  for  a  penal  sum  less  than  the 
amount  of  the  judgment.  In  other  words, 
the  question  to  be  determined  is  whether 
the  sureties  on  said  bond  are  only  bound 
severally  lor  the  amounts  set  opposite 
their  respective  names  in  the  body  of  said 
bond,  and  set  before  their  respective  names 
at  the  place  of  signing  the  same.  Upon 
the  subject  of  the  construction  of  instru- 
ments the  statute  of  this  state  (Comp.  St. 
§  631;  Code  Civil  Proc.)  provides  as  fol- 
lows: "In  the  construction  ofaHtatute 
the  Intention  of  the  legislature,  and  in  the 
cftnstruction  of  the  instrument  the  inten- 
tion of  the  parties,  is  to  be  pursued  if  pos- 
sible: and,  when  a  general  and  particular 
provision  are  inconsistent,  the  latter  is 
paramount  to  the  former.  So  a  particu- 
lar Intent  will  control  a  general  one  that 
Is  inconsistent  with  it."  Section  636. 
"When  the  terms  of  an  agreement  have 
been  intended  in  a  different  sense  by  the 
different  parties  to  it,  that  sense  is  to  pre- 
vail against  either  party  in  which  he  sup- 
posed tbe  other  understood  it;  and,  when 
different  constructions  of  a  provision  are 
otherwise  equally  proper,  that  is  to  be 


taken  which  is  most  favorable  to  tbe 
party  in  whose  favor  the  provision  was 
made."  Applying  these  rules  of  construc- 
tion to  the  instrument  in  question,  we 
find  no  difficulty  in  construing  it.  The 
evident  intent  of  the  parties  who  executed 
this  bond  is  plain.  It  recites  in  tbe  body 
thereof  "that  we, Edwin  G.  Leiter  as  prin- 
cipal, and  D.H.Cohen,  Paul  Davis,  Charles 
Schlesslnger,  Samuel  Lewis,  and  James  K. 
Boyce,  Jr.,  as  sureties,  are  hold  and  firmly 
bound  unto  the  city  of  Butte  in  the  follow- 
ing penal  sums,  to-wit :  The  said  principal 
in  the  sum  of  Ave  thousand  dollars,  ($5,- 
000;)  and  thesaid  sureties  in  the  following 
penal  sum  of  live  hundred  dollars,  ($500;) 
the  said  Paul  Davis  in  the  sum  of  live  hun- 
dred dollars,  ($500;)  the  said  Charles 
Schlesslnger  in  tbe  penal  sum  of  five  hun- 
dred dollars,  ($.500,1  "etc.  Now, if  the  said 
Paul  Davis  and  other  sureties  who  recited 
that  they  were  bound  in  the  sum  of  $,500 
intended  to  be  bound  in  the  sum  of  $5,000, 
why  did  they  make  these  particular  pro- 
visions that  they  are  bound  in  the  sum  of 
$500.  Again,  at  the  place  where  these 
sureties  sign  the  bond  is  written  before 
each  of  their  names  a  sum  like  the  one  ex- 
pressed after  their  names,  respectively,  in 
the  body  thereof.  Tt  is  plain  that  each  in- 
tended to  be  bound  in  the  sum  expressly 
stated  for  each  of  them,  as  distinguished 
from  the  amount  that  the  principal  was 
bound  fr>r.  So  far  there  appears  to  bo  no 
ambiguity  or  inconsistency  in  tbe  lan- 
guage of  tbe  bond.  There  is  a  phrase, 
however,  further  along  in  the  contents  of 
the  bond,  which  appearsto  be  inconsistent 
with  these  particular  limitations,  and  the 
several  character  of  the  penal  sums  for 
which  each  surety  undertook  to  be  bound. 
That  phrase  is  as  follows:  "For  the  pay- 
ment of  which,  well  and  truly  to  be  made, 
we  bind  ourselves,  our  heirs,  representa- 
tives, administrators,  and  assigns,  jointly 
and  severally,  by  these  presents."  It  is 
contended  by  respondent  that  this  provis- 
ion binds  the  sureties  jointly  and  severally 
tor  the  whole  penal  sum  of  $5,000.  This  is 
certainly  a  general  provision  in  the  bond, 
and  Is  incouBistent  with  the  particular 
provisions  which  go  before  It.  Apply  the 
statutory  rule  above  quoted  to  this  state 
of  facts,  the  particular  provisions  must 
prevail  over  the  general.  It  appears  from 
the  complaint  that  the  plaintiff  under- 
stood the  liability  of  the  sureties  to  extend 
to  tbe  amount  stated  in  the  bond  as  the 
penal  obligation  of  each  surety.  The  sev- 
enth paragraph  of  the  complaint  alleges 
that,  "  by  reason  of  the  breach  aloresaid, 
the  defendants  have  forfeited  the  said 
bond,  and  become  and  are  indebted  to 
plaintiff  in  the  respective  sums  set  after 
their  names  In  said  bond. "  TVe  think  this 
instrument  should  be  construed  as  binding 
the  sureties  severally  for  that  amount  ex- 
pressly stated  in  tbe  bond  as  tl>e  obligOf 
tlon  respectively  undertaken.  Hence  the 
judgment  against  any  surety  should  not 
exceed  the  amount  for  which  he  bound 
himself,  in  case  of  a  breach  of  the  condi< 
tlon,  and  may  be  enforced  up  to  that 
amount,  against  each  surety  sued,  until 
the  judgment  is  satlsQed.  People  v.  Ed- 
wards, 9  Cal.  2S6 ;  People  V.  Love,  25  Cal. 
521;  People  t.  Rooney,  29  Cal.  643;  City  ol 
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Los  Angeles  v.  Melius,  59  Cal.  444;  Moss 
V.  Wilson,  40  Cal.  159;  Bank  T.  Smith,  12 
Allen,  243;  Bank  v.  WlUard,  10  N.  H.  210; 
Murfree,   Off.  Bonds,  §5  236,  237. 

If  this  was  the  only  error  complained  of 
by  appellant,  the  judgment  in  the  court 
below  should  be  modified  to  conform  to 
the  foregoing  conclusloas,  but  there  are 
other  assignments  of  error  which  demand 
consideration.  The  complaint  in  this  ac- 
tion alleges  that  "  while  the  said  Leiter, 
was  and  acted  as  such  treasurer  and  as- 
sessor, he  committed  a  breach  of  the  con- 
dition of  said  bond  by  misappropriating, 
embezzling,  and  falling  to  acconot  for 
moneys  collected  by  him  for  the  use  of  the 
plaintiff,  and  bj  otherwise  falling  to  well, 
truly,  or  faithfully  perform  bis  official 
duties  to  said  office,  and  failing  to  pay 
over,  according  to  the  laws  and  ordi- 
nances, the  money  which  camo  tohlshauds 
as  treasurer  and  assessor  as  aforesaid, 
and  by  failing  to  render  a  ]ust  and  true 
account  thereof,  and  more  particularly  by 
embezzling  and  converting  to  his  own 
use,  and  failing  to  account  for,  the  sum  of 
$585  collected  by  him  as  such  treasurer 
and  assessor  for  licenses  collected  at  vari- 
ous times  from  diverse  and  sundry  per- 
sons, and  the  further  sum  of  $21S.96  col- 
lected by  him  as  such  officer  for  taxes  col- 
lected at  various  times  from  diverse  per- 
sons."  The  defendants  appeared,  and  by 
answer  made  specific  denial  of  all  the  al- 
legations of  the  complaint.  To  establish 
the  allegations  of  the  complaint  the  plain- 
tiff offered,  and  the  court  admitted  In  evi- 
dence, certain  hooks,  provided  by  ordi- 
nance of  said  city,  pertaining  to  the  city 
treasurer's  office,  kept  by  said  Leiter.  Ac- 
cording to  the  showing  on  the  face  of  said 
books,  a  number  of  parties  appeared  to  be 
indebted  to  the  city  for  taxes  or  licenses, 
but  upon  Investigation  such  parties  pro- 
duced a  receipt  from  said  Leiter,  or  other 
competent  evidence,  showing  that  such 
payments  had  been  made.  The  books,  on 
the  other  hand,  did  not  show  that  said 
money  had  been  paid  over,  or  accounted 
for,  to  the  city.  The  aggregate  of  the 
various  amounts  so  proved  is,  we  pre- 
sume, the  amount  of  the  Judgment,  $652.09. 
Having  made  such  showing,  the  plaintiff's 
counsel  offered,  and  the  court  received  In 
evidence,  section  9  of  ordinance  No.  5  of 
said  city,  which  provides,  among  other 
things,  that  "It  shall  be  the  duty  of  the 
city  assessor,  as  ex  officio  treasurer  and 
collector,  to  keep  a  true  account  of  all 
moneys  received  by  him,  stating  from 
whom,  and  on  what  account,  the  same 
was  received,  In  suitable  books  to  be  pro- 
vided by  the  city  council,  and  kept  by  him 
for  that  purpose;"  and  with  this  proof 
the  plaintiff  rested  its  case.  The  defend- 
ants then  offered  in  evidence  on  their  de- 
fense section  8  of  said  ordinance  No.  5, 
which  was  admitted  by  the  court  with- 
out objection,  and  which  provides,  among 
other  things,  that  the  city  treasMrer"shall 
receive  one-sixth  of  all  moneys  collected  by 
him,  and  finch  other  compensation  as  the 
city  council  may  allow. "  The  defendants 
further  offered,  and  the  court  received  in 
evidence,  the  books  of  account  kept  by 
said  treasurer,  which  showed  the  amount 
of  licenses  collected  and  turned  Into  the 


city  treasury  by  said  Leiter  during  th« 
time  he  acted  as  treasurer,  and  during  the 
time  the  said  defalcations  are  alleged  to 
have  occurred.    In  this  respect  the  books 
showed  that  during  said  period  the  sum. 
turned  Into   the  treasury  was  $9,247.55.. 
These  books  also  showed  that  said  treas- 
urer had  received  only  10  per  cent.,  or  one- 
tenth,  of  said  collections,  as  com  pensation» 
whereas  the  said  ordinance  allowed  him 
one-sixth  thereof,  or  16^  per  cent.  The  ap- 
pellants contend  that  this  additional  al- 
lowance which  would  bedue  to  said  treas- 
urer on  the  showing  of  the  books  should 
be  considered  by  the  court,  to  the  extent 
of  the  sum  it  amounted  to,  as  a  bar  to  re- 
covery against  the  defendant  sureties  ot 
the  sum  proved  to  have   been  collected 
and  retained  by  said  Leiter.     We  are  of 
opinion  that  this  ought  to  have  been  so- 
considered.    The  defendants  had  denied,  la 
effect,  that  the  said  Leiter,  for  whom  they 
were  sureties,  had  retained  and  converted 
to  his  own  use  moneys  belonging  to  the- 
clty  as  alleged  in  the  complaint.    They 
were  there  making  proof  upon  their  sldo- 
of  the  issue  presented  by  such  allegations 
and  denials.    The  books   required  to  be- 
kept  were  properly  Introduced  to  prove 
facts  which  the  ordinance  required  to  be 
recorded  In  them,  and  these  entries  were 
made  by  the  treasurer  against  hln  Interest. 
Coleman  v.  Com., 25  Qrat. 865.   No  evidence 
was  Introduced  In  rebuttal  of  the  show- 
lug  made  by  the  defendants. 

It  is  urged  by  counsel  for  plaintiff  that  the 
defendantsshouldhaveset  up  thesefactsin 
their  answer  In  order  to  avail  themselves 
thereof  In  defense  on  the  trial,  and  It  is  sug- 
gested by  counsel  for  plaintiff  that,  if  that 
showing  was  allowed,  it  would  more 
than  counter-balance  the  whole  deficit 
proved  by  plaintiff,  and  defendants  would 
be  entitled  to  a  balance  from  the  city ;  that 
the  only  way  defendants  can  avail  them- 
selves of  a  counter-claim  Is  to  set  it  up  by 
answer  or  cross-complaint.  We  do  not 
agree  with  that  proposition.  This  action 
Is  not  against  the  principal,  but  is  brought 
against  certain  sureties.  The  sureties  in 
this  action  are  not  entitled  to  a  counter- 
claim or  set-off  which  exists  In  favor  ot 
the  principal  as  between  him  and  the  city, 
but  the  sureties  are  entitled  to  defend 
against  the  main  allegation,  which  in- 
volves them  In  a  liability.  These  defend- 
ants are  entitled  to  prove  facts  which 
would  bar  a  recovery  against  them  on  (ui 
Issue  raised  by  the  allegation  of  the  com- 
plaint, and  a  specific  denial  of  such  allega- 
tions by  answer.  The  principal,  Leiter,  it ' 
a  party  defendant  to  this  action,  could 
likewise  make  the  same  showing,  on  a 
simple  denial  of  the  allegations  of  thecom-  > 
plaint,  to  bar  a  recovery.  If  he  was 
shown  to  be  entitled  to  a  certain  portion 
of  the  moneys  collected,  and  this  amount 
was  proved,  or  the  facts  from  which  the 
mathematical  deduction  can  be  made  with 
certainty,  and  this  amount  exceeded  what 
hf  was  charged  with  having  retained, then 
this  showing  would  be  a  bar  to  recover 
from  him  or  his  sureties.  Surely  what 
would  be  allowed  to  the  principal  In  an 
accounting  with  the  city  «  fortiori  should 
be  considered  when  proved  on  behalf  of 
the  sureties  In  an  action  for  a  breach  of 
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the  covenants  of  the  bond.  The  judgment 
ia  reversed,  and  the  case  remanded  to  the 
trial  cuart  tu  enter  a  judgment  In  cun- 
formlty  with  the  conclusions  herein  ex- 
pressed. 

Blake.  C.  J.,  and  De  Witt,  J.,  concur. 


Montana  Union  Ry.  Co.  v.  Lanolois  et  al. 

[.Supreme  Court  of  Montana.    May  1, 1890.) 

CaRBIEKS— T}SS  OP  PASSEilOBB  Fla.IFOBM— IN- 
JUNCTION. 

A  railway  company  cannot  grant  to  one 
back-owner  the  exclusive  rl^bt  to  use  its  platform 
for  receiving  and  discliarging  passengers.  Dis- 
approving Railroad  Co.  v.  Tripp,  17  N.  £.  Rep.  89. 

Appeal  from  district  court,  Silver  Bow 
coonty ;  Stephen  J>e  Wolfe,  .Tudge. 

J.  S.  ir/rrops/i/re,  fur  appellants.  Charles 
O'Donaell,  for  respondent. 

Harwooo,  J.  This  Is  an  action  for  an 
injunction.  The  complaint  sets  forth: 
That  the  appellant  is  a  railway  corpora- 
tion, organized  under  the  laws  of  the  ter- 
ritory of  Montana.  That  it  is  the  owner 
of  and  operating,  as  a  common  carrier,  a 
line  of  railroad  running  from  Garrison,  in 
Deer  Lodge  county,  and  divers  other  sta- 
tions, to  its  station  known  as  "South 
Butte,"  In  Silver  Bow  county,  Mont. ;  the 
latter  station  being  about  one  and  one- 
half  miles  from  the  United  States  post- 
ofilce  in  the  city  of  Butte,  in  said  Silver 
Bow  county.  That  at  the  said  station  of 
South  Butte  the  appellant  is  the  owner  of 
and  in  possession  of  a  large  number  of 
railway  tracks,  yard,  station  grounds, 
and  buildings;  that  the  appellant  has  at 
said  depot  or  station  building  at  South 
Buttea  long  platform  for  the  accommoda- 
tion of  passengers,  whom  the  appellant 
transfers  to  and  from  said  station ;  and 
that  said  depot  grounds  are  surrounded 
by  a  board  fence.  Inside  of  which  hacks 
and  wagons  are  accustomed  to  drive  for 
the  purpose  of  conveying  passengers  to 
appellant's  passenger  trains,  and  receiv- 
ing passengers  from  said  trains.  That  at 
the  time  stated,  and  fur  a  long  time  prior 
thereto,  the  appellant  had  a  contract 
with  the  government  of  the  United  States 
whereby  the  appellant  was  obliged  tu  car- 
ry upon  its  trains  the  United  States  mail 
matter  to  said  station  at  South  Butte, 
and  thence  to  the  post-office  at  the  city  of 
Butte.  That  appellants  contracted  with 
Geoffrey  and  Thomas  Lovell,  in  the  name 
of  Lovell  Bros.,  to  carry  said  United 
States  mail  from  said  station  at  Suuth 
Butte  to  the  TJnlted  States  post-offlce  at 
Butte  Caty;  and  appellants  further  con- 
tracted with  said  Lovell  Bros,  to  have  an 
ample  supply  of  hacks  and  omnibuses  rtt 
said  station  of  South  Butte,  at  the  arrival 
uf  all  trains,  for  the  safe  and  comfortable 
transportation  of  all  passengers  who  de- 
sire such  transportation  from  said  station 
of  South  Butte  to  the  city  of  Butte  and 
points  adjacent  thereto.  And  in  coiiBid- 
erHtion  thereof  the  appellant  granted 
and  agreed  with  said  Lovell  Brns.  tu  give 
them  the  exclusive  right  todriveaud  stand 
their  hacks,  carriages,  and  umuIbuHeH 
along  the  edge  of  the  said  platform.  That 
v.24p.no.3— 14 


respondents  are  the  owners  or  drivers 
of  backs  and  carriages,  and  at  the  times 
complained  of,  and  against  the  will  and 
protest  of  plaintm,  have  forcibly  driven 
their  hacks  and  carriages  Into  said  depot 
yard  of  plaintm,  and  driven  and  stood 
said  hacks  adjacent  to  and  against  the 
platform  aforesaid,  and  have  forcibly  kept 
from  such  platform  the  hacks  of  Lovell 
Bros.  That  plaintiff,  by  its  agents  and 
servants,  has  often  protested  to  defend- 
ants against  their  conduct  in  that  respect, 
and  repeatedly  told  defendants  that  they 
could  not  occupy  said  platform  privileges; 
but  that  plaintiff  did  offer  defendants  the 
privileges  of  driving  into  plaintiff's  said 
depot  at  said  station,  and  standing  their 
hacks  in  said  yard,  to  deliver  and  receive 
passengers,  provided  the  defendants  would 
keep  away  from  the  said  platform  a  dis- 
tance of  50  feet,  which  place  was  clearly 
indicated  to  the  defendants;  and,  further, 
that  defendants  might  have  the  privilege  of 
driving  and  standing  their  hacks  and  car- 
riages at  a  point  on  said  platform  east 
of  the  passenger  depot  not  occupied  by 
the  hacks  of  said  Lovell  Bros.  That,  not>- 
wlthstanding  these  protests  and  conces- 
sions of  plaintiff,  the  defendants  continue 
to  drive  and  stand  their  hacks  next  to 
said  platform,  and  within  said  50-teet  lim- 
it; and  defendants  expressly  decline  to  de- 
sist from  driving  and  standing  their  hacks 
at  said  forbidden  ploce,  and  expressly  de- 
clare that  they  will  persist  in  placing  their 
hacks  at  the  platform  reserved,  as  afore- 
said, to  Luvell  Bros.  That  if  the  defend- 
ants continue  to  do  those  acts  complained 
of,  or  any  of  them,  the  plaintiff  will  be  pre- 
ven  ted  from  carrying  out  its  part  of  thesaid 
contract  with  Lovell  Bros.,  and  the  latter 
will  decline  to  transport  the  said  United 
States  mail  from  the  station  aforesaid,  and 
to  the  post-office  at  Butte  City,  and  to  care 
for  plaintiff's  rallwoy  passenwrers,  as  afore- 
said. That  plaintiff  has  not  a  plain,  speedy, 
and  adequate  remedy  at  law.  Upon  the 
facts  set  forth,  the  plaintiff  prays  that  the 
defendants  be  restrained  by  injunction  from 
driving  or  standing  hacks,  cabs, carriages, 
or  busses  at  the  said  platform  of  plaintiff 
at  the  west  side  of  its  depr>t  buildings,  or 
within  50  feet  thereof. 

The  defendants  answer,  and  admit  that 
defendant  Charles  Langlois  is  the  owner 
of  a  line  of  hacks,  vehicles,  and  carriages, 
with  which  he  Is  engaged  in  carrying  pas- 
sengers in  and  about  the  city  of  Butte, 
and  to  and  from  the  station  and  trains  of 
plaintiff,  and  that  the  other  defendants 
named  ai-e  in  his  employ  as  drivers  of  said 
hacks,  carriages,  etc. ;  but  the  defendants 
deny  that  they,  or  either  of  them,  ever  in 
any  manner  Interfered  with  the  said  plain- 
tiff In  the  conduct  of  its  said  railroad  or 
passenger  business  at  South  Butte  or 
elsewhere,  or  that  they,  or  either  of  them, 
interfered  with  the  comfort  or  convenience 
of  passengers  of  plaintiff  at  said  station. 
The  defendants  further  allege  that  plain- 
tiff never  had  any  contract  with  any  of  Its 
passengers  to  carry  or  transport  them  fur- 
ther than  its  said  station  at  South  Butte; 
and  that  plaintiff's  contracts  for  trani- 
portatiou  of  its  passengers  to  said  sta- 
tion ends  and  is  fully  executed  when  such 
passengers  are  lauded  on  said  platform ; 
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and  that  all  sncb  i)a88enger8  are  obliged 
to  procure  and  pay  for  their  transporta- 
tion from  said  platform  to  the  city  of 
Butte  or  eleewbere.  That  the  defendants, 
in  thfir  conduct  In  running  their  line  of 
hnclis  and  carriages  for  the  transporta- 
tion of  passengers  and  baggage  to  and 
from  the  said  station,  have  always  con- 
ducted the  same  in  a  quiet  and  orderly 
manner,  and  have  not  gone  upon  the  plat- 
form of  plaintiff,  nor  solicited  nor  an- 
noyed plaintiff's  passengers,  but  havedriv- 
en  their  hacks  and  carriages  up  to  said 
platform  on  the  west  side  of  said  station, 
and  stood  them  there  to  receive  and  carry 
any  and  all  such  passengers  as  might  wish 
to  employ  them  so  to  do.  That  they  ne%-- 
er  have  at  any  time  interfered,  norattempt- 
ed  to  interfere,  with  the  hacits  of  said 
Loveil  Bros. at  said  station.  Thatdefend- 
ants  have  only  driven  their  hacks  up  to 
said  platform  when  there  was  a  vacancy 
thereat,  and  had  only  refused  to  remove 
their  hacks  therefrom  to  makewayfor  the 
hacks  of  said  Loveli  Bros.  The  defendants 
further  allege  that  the  portion  of  plain- 
tiff's platform  which  is  west  of  the  said 
passenger  station,  as  described  in  plain- 
tiff's complaint,  is  the  portion  of  the  plat- 
form where  passengers  alight  from  plain- 
tiff's trains  at  said  station.  That  the  por- 
tion of  the  said  platform  east  of  said  sta- 
tion building  which  plaintiff  alleges  to 
have  offered  to  allow  defendants  to  drive 
their  hacks  to  for  the  purpose  of  landing 
and  receiving  passengers  is  used  almost 
entirely  for  handling  freight  and  baggage, 
and  the  ground  along-side  thereof  Is  al- 
ways used  by  baggage  and  freight  wag- 
ons. That  if  said  Loveli  Bros,  are  allowed 
the  exclusive  use  of  said  platform  west  of 
said  station-house,  it  will  give  the  said 
Loveli  Bros,  the  entire  control  of  the  bus- 
iness of  carrying  passengers  from  the  said 
station,  to  the  discomfort,  inconvenience, 
and  detriment  of  said  passengers,  and  to 
the  ijijury  and  destruction  of  defendants' 
passenger  carrying  business  from  said  sta- 
tion. That  defendants  have  not  in  any 
manner  interfered  with  or  hindered  the 
plaintiff  or  Loveil  Bros,  in  the  iiandliug 
or  transportation  of  the  United  States 
mails  over  said  railroad,  or  from  said  sta- 
tion to  the  post-offlce  in  the  city  of  Butte 
or  elsewhere;  Ijnt  have  always  allowed 
and  conceded  to  the  said  plaintiff  and  to 
the  said  Loveli  Bros,  sufficient  ground  and 
space  at  and  against  said  platform  for  the 
use  of  said  Loveli  Bros.'  baggage  wagon, 
omnibus,  two  carriages  orhacks,  and  their 
wagon  used  in  carrying  United  States 
mails,  without  any  interference  or  hin- 
drance for  defendants,  or  either  of  them. 
The  defendants  deny  that,  if  said  acts  of 
defendants  complained  of  be  allowed  to 
continue,  the  plaintiff  will  thereby  suffer 
irreparable  injury,  or  any  injury  what- 
ever; or  that,  if  defendants  continue  said 
acts  complained  of.  It  will  hinder,  prevent, 
or  delay  the  plaintiff  in  its  business. 
And  the  defendants  allege  that  it  isnot  for 
the  convenience  of  plaintiff's  business  that 
they  have  entered  into  said  contract  with 
said  Loveil  Bros,  as  alleged  in  said  com- 
plaint, but  for  the  purpose  of  giving  said 
Loveli  Bros,  an  undue  advantage  over 
these  defendants  and  other  hackmen   in 


the  said  passenger  carrying  business  from 
said  station,  and  to  exclude  defendants 
and  other  hackmen  from  any  competition 
in  said  business. 

The  foregoing  facts  are  substantially 
the  allegations  of  the  complaint  and  an- 
swer, respectively.  No  other  pleadings 
were  filed.  Final  hearing  of  the  cause 
was  had  upon  the  facts  set  forth  in  the 
complaint  and  answer,  and  determined  in 
the  court  below  by  an  order  setting  aside 
the  temporary  injunction,  and  denying 
the  relief  prayed  for  by  plaintiff,  from 
which  order  plaintiff  appealed.  The  whole 
question  involved  in  this  controversy  is 
compassed  by  the  proposition,  on  the  part 
of  the  plaintiff,  "  that  it  Is  the  owner  of 
said  grounds,  depot  buildings,  and  plat- 
form, and  that  it  may  regulate  the  use  of 
said  platform  as  it  desires,  providing  the 
traveling  public  is  not  inconvenienced; 
that  it  may,  if  it  desires,  eugage  in  carry- 
ing passengers  in  hacks  to  and  from  ita 
trains;  that,  if  it  was  so  engaged,  it  would 
have  the  right  to  its  own  property  for 
such  purpose;  that,  if  it  has  such  rights, 
it  can  as  well  employ  Loveil  Brothers  with 
hacks  to  do  such  service  as  to  own  the 
hacks;  that,  if  the  plaintiff  has  the  right 
to  its  platform,  it  has  the  right  to  sell 
that  right  to  Lovells  for  a  valuable  con- 
sideration," and  should  be  protected  In 
the  exercise  and  benefits  of  these  rights. 
These  propositions  are  controverted  by 
defendants  in  so  far  as  they  attlrm  the 
right  of  the  plaintiff  to  grant  exclusive  use 
of  a  portion  of  said  platform  to  one  party 
to  approach  and  occupy  the  same,  to  con- 
vey passengers  thereto,  and  receive  pas- 
sengers therefrom,  and  exclude  all  others 
from  BO  doing.  No  complaint  Is  made  that 
any  reasonable  rule  or  regulation  made 
by  plaintiff  for  the  government  of  its  de- 
pot platform  or  grounds  has  been  violat- 
ed, or  that  defendants  have  committed 
any  act  which  interferes  with  the  trans- 
action of  plaintiff's  business,  except  In  so 
far  as  defendants  interfere  with  the  exclu- 
sive use  of  said  portion  of  plaintiff's  plat- 
form granted  to  Loveli  Bros.  In  respect 
to  the  delivery  of  the  United  States  mail 
matter  at  said  platform,  and  transporta- 
tion thereof  to  the  United  States  post-ot- 
flce  In  the  city  of  Butte, It  is  admitted  that 
ample  space  for  that  purpose  is  left  to  the 
use  of  the  company  and  its  employes,  ac- 
cording to  itsrequirements.  The  question 
of  handling  the  United  States  mail  mat- 
ter, it  seems,  is  incidentally  brought  into 
this  controversy ;  the  transfer  of  this  mail 
matter  for  the  plaintiff  being  principally 
the  consideration  performed  by  Loveli 
Bros,  for  the  grant  of  exclusive  use  of  the 
designated  portions  of  the  railway  plat- 
form to  them,  at  which  place  Loveil  Bros, 
may  pl.y  for  passengers  to  patronize  their 
backs  and  carriages. 

If  the  plaintiff  has  the  right  to  grant  the 
exclusive  use  of  its  platform  in  the  respect 
mentioned.  It  may  be  granted  for  any 
other  valid  consideration  as  well.  It  is 
not  denied  that  a  railway  company  may 
make  and  enforce  all  reasonable  rules  and 
regulations  necessary  to  govern  persons 
coming  to  its  station  buildings,  platform, 
and  grounds.  It  is  highly  proper  and  ben- 
eficial to  all  concerned  that  this  bo  done. 
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The  law  recosnizes  this  right  on  the  part 
of  the  common  carrier,  and  the  courts  en- 
force it.  Upon  this  point  the  learned  coun- 
sel for  appellant  cites  many  authorities, 
■with  which  this  court  agrees;  but  we  con- 
ceive that  the  matter  under  consideration 
is  a  far  different  proposition.  The  grant 
of  a  special  privilege  toLiOvell  Bros,  to  use 
the  specified  portion  of  plaintiff's  platform 
at  said  station,  and  the  exclusion  of  all 
from  approaching  thereto,  to  land  or 
receive  passengers.  Is  not  a  rule  or  resfuia- 
tion,  in  the  common  acceptation  of  these 
terms  as  used  in  the  legal  authorities,  and 
applied  to  this  subject.  We  therefore  find 
in  the  numerous  and  valuable  authorities 
cited  on  that  theory  only  general  aid  in 
solving  this  controversy.  A  general  rule 
or  regulation,  as  applied  to  the  govern- 
ment of  the  coudnct  of  persons,  or  of  a 
class  of  persons,  contemplates  uniformity, 
and  not  discrimination,  in  its  requii'e- 
ments.  This  controversy  must  be  solved 
by  a  consideration  of  the  mutual  rights  »t 
the  appellant  as  a  common  carrier  and  its 
passengers.  All  passengers  in  common  are 
entitled  to  equal  opportunities  and  con- 
veniences of  place  to  approach  and  depart 
from  plaintiff's  trains.  At  the  station 
mentioned  the  railway  company  either 
commences  or  terminates  its  engagement 
to  transport  its  ijassengers  to  and  from 
said  station,  as  the  case  maybe.  The  con- 
tract of  the  railway  company  does  not  re- 
quire that  it  either  furnish  conveyance  to 
bring  the  passenger  to  said  platform,  or 
transport  him  therefrom .  The  passenger 
may  employ  whom  he  desires  to  bring  him 
there  for  thedepurtureon  plaintiff's  trains, 
or  to  meet  and  receive  him  on  bis  arrival 
at  said  station.  But  the  plaintiff  contends 
that  it  may  grant  the  exclusive  use  of  a 
large  portion  of  its  platform  to  one  party, 
at  which  to  land  passengers  for  departure 
on  said  trains,  or  to  receive  passengers 
from  said  trains,  and,  if  the  passenger  is 
willing  to  contract  with  this  one  party  for 
transportation  thereto  or  therefrom,  such 
passenger  may  have  the  convenience  of 
landing  or  departing  from  that  portion  of 
said  platform ;  otherwise,  he  must  land  50 
feet  away  from  said  platform,  or  go  to 
another  portion  of  the  platform,  incum- 
bered with  express  and  baggage  wagons 
aod  the  handling  of  freight  and  baggage 
matter.  Suppose  a  passenger  travels  ev- 
ery day  from  this  station,  and  returns,  he 
Is  entitled  to  the  same  convenience  and  fa- 
cilities for  approaching andleaving thlsde- 
pot  as  other  passengers.  If  he  contracts 
with  another  than  Lovell  Bros.,  or  the 
party  to  whom  the  railway  company  has 
granted  the  exclusive  use  of  said  portion 
of  the  platform  to  bring  him  there,  and  be 
there  to  receive  him  on  his  return, he  must 
alight  from  his  carriage,  or  be  received  by 
It  50  feet  away  from  said  platform,  or  be 
landed  where  tlie  express  and  baggage 
matter  is  handled;  while  the  passenger 
who  employs  Lovell  Bros,  for  the  same 
purpose  may  land  at  and  depart  from  this 
convenient  portion  of  said  platform.  Or 
If  a  party  desired  to  use  his  own  carriage 
to  bring  him  to  said  station,  or  receive 
him  on  his  return,  it  seems  the  same  con- 
ditions would  prevail. 
Certainly,  U  the  plaintiff  has  the  right  to 


grant  the  exclusive  use  of  said  platform, 
to  one,  and  exclude  the  public  hackmcu 
therefrom,  it  would  apparently  have  the 
right  to  exclude  the  private  liackmen 
therefrom.  To  the  strong  it  would  perhaps 
make  no  difference,  as  a  matter  of  conven- 
ience, just  where  they  wei"e  landed  at  or 
received  from  saidstation ;  but  to  thcfeeble 
and  the  helpless,  and  those  incumbered 
with  their  care,  it  would  be  a  matter  of 
great  discomfiture  and  Inconvenience. 
Still  other  conditions  which  directly  result 
from  the  position  demanded  by  plaintiff, 
and  which  militate  against  the  equal 
rights  of  passengers,  may  be  suggested. 
Suppose  all  other  hackmen  who  desire  to 
compete  with  Lovell  Bros,  for  the  carry- 
ing passengers  to  and  from  this  depot  will 
perform  the  service  for  half  the  sum 
charged  by  Lovell  Bros,  are  the  passen- 
gers entitled  to  the  benefit  of  this  competi- 
tion ?  Has  not  the  passenger  the  right  to 
call  these  other  hackmen  to  his  service, 
and,  if  be  does  call  them,  has  he  not  a 
right  to  have  such  other  hackmen  ap- 
proach the  platform  at  the  same  place,  or 
at  least  have  an  equal  and  common  chance 
to  approach  at  this  same  convenient  place, 
as  his  co-passenger  who  employs  Lovell 
Bros.  ?  If  any  of  the  passengers  do  accept 
these  better  terms,  they  must  suffer  tiie 
discrimination  of  being  denied  a  landing 
at  that  portion  of  the  platform  granted 
exclusively  to  Lovell  Bros.,  or,  when  they 
alight  from  plaintiff's  trains,  they  either 
go  50  feet  away  from  that  portion  of  said 
platform,  or  to  the  east  side  of  the  depot 
building,  for  transportation  with  a  hack- 
man  at  the  less  rate.  It  is  a  rule  of  univer- 
sal application  that  the  public  is  entitled 
to  whatever  competition  may  grow  out  of 
the  public  demands,  on  the  one  hand,  and 
the  contest  of  others  to  supply  such  de- 
mands, and  receive  thecompensatlon  there- 
for. Are  not  the  conditions  here  sought 
to  be  so  controlled  by  the  plaintiff  as  to 
stifle  the  natural  development  of  such  com- 
petition? It  is  alleged  by  theplaintiff  that 
by  its  arrangement  with  Lovell  Bros,  the 
latter  engage  to  have  a  sufficient  number 
of  hacks  and  carriages,  at  the  arrival  of  all 
passenger  trains,  to  transport  sucli  pas- 
sengers to  the  city  of  Butte  from  said  sta- 
tion. But  the  plaintiff  does  not  contract 
to  carry  its  passengers  destined  to  said 
station  beyond  that  point,  nor  to  see  that 
such  passengers  are  provided  with  trans- 
portation beyond  that  point.  The  plain- 
tiff slmpb'  undertakes  to  reap  a  benefit 
from  the  necessity  of  its  passengere,  to 
procure  on  their  own  account,  and  from 
such  party,  and  on  such  terms  as  they 
may,  transportation  to  the  city.  This 
benefit  is  sought  to  be  derived  by  the  plain- 
tiff from  a  grant  of  the  most  favorable 
portion  of  the  platform,  where  plaintiff 
sees  fit  to  land  its  passengers,  exclusively 
to  one  party  to  solicit  their  patronage, 
and,  for  this  grant,  such  party  aids  plain- 
tlH  in  carrying  out  its  contract  to  deliver 
the  United  States  malls  at  the  post-office 
in  the  city  of  Butte.  On  principle,  we  can- 
not reconcile  these  conditions  which  are 
demanded  by  appellant  with  the  rule  that 
all  who  come  to  take  passage  or  who  ar- 
rive at  the  station  of  a  common  carrier 
are  entitled  to  equal  convenience  and  op- 
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portunity  to  approach  Bald  station  or  de- 
part therefrom.  It  seems  to  us  that  the 
direct  effect  of  appellant's  position  Is  to 
say  to  Its  passengerB,  "You  must  employ 
Lovell  Bros.,  or  suffer  certain  inconven- 
iences In  taking  passage  with  another. " 

These  observations  are  not  to  be  con- 
founded with  the  question  as  to  whether 
the  railway  company  may  not  exclude  all 
hackmen  from  its  station  buildings,  or 
even  from  the  platform,  or  set  bounds  on 
Its  grounds  beyond  which  they  should  not 
come,  as  the  exigencies  of  the  situation 
and  business  might  reasonably  require,  or 
to  make  and  enforce  any  other  reawonable 
rule  as  to  the  government  of  Ub  depot 
buildings  and  grounds.  It  Is  not  a  general 
question  of  that  character  which  here  en- 
gages the  consideration  of  the  court.  The 
constitution  of  this  state  (article  15,  §  7) 
provides  that  "no  discrimination  in 
charges  or  facilities  for  transportation  of 
freight  or  passengers  of  the  same  class 
shall  be  made  by  any  railroad  or  transpor- 
tation or  express  company  between  per- 
sons or  places  within  the  state. " 

The  reported  cases.  Involving  like  or 
similar  facts  as  the  one  at  bar,  which  have 
come  to  our  attention,  are  few  In  number. 
The  recent  case  of  Railroad  Co.  v.  Tripp, 
147  Mass.  35, 17  N.  E.  Rep.  89,  Is  the  near- 
est in  point.  The  facts  involved  In  that 
case  are  quite  similar  to  the  case  at  bar, 
although  It  appears  from  thestatement  of 
tacts  and  the  opinion  that  while  exclusive 
grant  was  made  by  the  railroad  company 
to  Porter  &  Sons  to  come  upon  the  depot 
premises  to  solicit  passengers  and  baggage 
for  transportation,  and  all  other  hack- 
men  were  forbidden  to  come  there  for 
that  purpose,  still  all  hackmen  were  al- 
lowed equal  privileges  to  come  to  the  sta- 
tion to  deliver  passengers  and  baggage, 
and  to  receive  such  as  they  had  a  previ- 
ous order  for.  While  we  concur  In  the 
general  principles  of  law  applicable  to 
common  carriers  announced  by  the  ma- 
jority of  the  nearly  evenly  divided  court 
in  that  case,  we  cannot  subscHbe  to  the 
conclusions  drawn  by  the  majority.  On 
the  contrary,  after  a  careful  consideration 
of  that  case,  we  are  inclined  to  adopt  the 
reasoning  and  conclusi<m  of  the  dissent- 
ing opinion  delivered  by  the  three  minority 
judges.  The  majority  opinion  in  that  case 
very  clearly  and  forcibly  states  the  general 
principles  of  law  governing  common  car- 
riers applicable  to  the  present  considera- 
tion. The  court  says:  "The  plaintiff  is 
obliged  to  be  a  common  carrier  of  passen- 
gers. It  is  its  duty  to  furnish  reasonable 
facilities  and  accommodations  for  the  use 
of  all  persons  who  seek  for  transportation 
over  its  road.  It  provides  Itw  depot  for 
the  use  of  persons  who  were  transported 
on  its  cars,  to  or  from  the  station,  and 
holds  It  for  that  use ;  and  It  has  no  right 
to  exclude  from  It  persons  seeking  access 
to  it  for  the  use  for  which  It  was  intended 
and  is  maintained.  It  can  subject  the  use 
to  rules  and  regulations;  but  by  stature, 
if  not  by  common  law,  the  regulations 
must  be  such  us  secure  reasonable  and 
equal  use  of  the  pi-emlses  to  all  having 
such  right  to  use  them.  "  We  do  not  find 
It  consonant  with  reason,  based  upon 
those  general  propositions,  to  draw  the 


conclusion  that  the  railroad  company 
may  bring  Its  passengers  to  s  commoa 
landing,  where  the  necessity,  comfort,  or 
convenience  of  their  situation  compels  tbem 
to  obtain  on  their  own  account  trans- 
portation to  some  place  beyond,  and  there 
introduce  them  to  one  favored  party,  say- 
ing :  "  If  you  engage  transportation  from 
this  party,  you  may  do  so  here  on  the  spot, 
without  delay  or  inconvenience,  and  take 
passage  from  this  platform  without  delay 
or  inconvenience,  provided  you  will  en- 
gage this  particular  party,  and  pay  his  de- 
mands; otherwise, you  must  suHerthe  im- 
portunity of  this  party  to  take  passage 
with  him,  and  If  you  will  not,  you  must 
suffer  the  inconvenience  and  delay  of  going 
to  some  other  point  to  engage  convey- 
ance and  take  passage. "  All  this  the  rail- 
road does,  not  for  a  benefit  to  the  passen- 
gers, but  for  a  benefit  to  itself,  over  and 
above  what  the  passenger  has  paid  for 
transportation  over  the  railroad.  If  the 
railroad  company  set  bounds  beyond 
which  all  hackmen  were  forbidden  to 
come,  and  undertook  to  forbid  all  solicita- 
tion within  the  depot  or  on  the  platform 
on  the  part  of  hackmen  or  others  for  em- 
ployment, this  would  be  an  entirely  differ- 
ent proposition.  The  company  does  not 
undertake  to  protect  the  passenger  from 
that  annoyance  in  these  cases,  but  Invites 
it,  and  farms  out  the  exclusive  privilege 
and  opportunity  to  do  this.  In  the  case 
cited  supra,  the  majority  of  the  court 
bases  its  conclusion  on  the  ground  that 
the  hackman  has  no  right  or  license  to  be 
in  plaintiff's  depot  without  the  express  or 
tacit  permission  of  plaintiff;  and  this 
license,  if  granted,  may  be  revoked  at 
pleasure.  We  may  grant  this  premise. 
The  right  which  the  railroad  has  to  ex- 
clude all  hackmen  from  its  depot  buildings 
and  platform  may  rest  upon  the  same 
principle.  But  has  the  railroad  company. 
In  dealing  with  its  passengers,  and  exer- 
cising a  control  over  their  movements  and 
the  conditions  which  surround  them  for 
the  time  being,  a  right  to  place  one  hack- 
man  in  their  midst,  with  exclusive  control 
over  the  common  conveniences  and  fa- 
cilities of  the  place  at  which  the  passenger 
may  land,  or  from  which  he  may  depart, 
so  that,  if  the  passenger  obtain  the  use  of 
these  conveniences  and  facilities,  he  must 
purchase  the  privilege  from  such  hackmen 
or  suffer  discrimination?  The  use  of  these 
commonconvenlenccs  and  facilities  belong 
to  the  passengers  alike,  in  the  order  in 
which  they  may  come  to  occupy  them ; 
whereas  the  railroad  company  has  grant- 
ed away  what  belonged  to  the  passengers 
In  common,  and  the  one  holding  the  grant 
may  use  It  as  an  advantage  over  the  pas- 
senger, to  compel  his  employment.  It  le 
said  In  the  opinion  cited  supra :  "Ha  rail- 
road company  allows  a  person  to  sell  re- 
freshments or  newspapers  in  its  depots,  or 
to  cultivate  fiowerson  its  station  grounds, 
the  statute  does  not  extend  tlie  same 
right  to  all  persons. "  Upon  this  propo- 
sition it  might  be  suggested  that  the  pas- 
senger has  no  common  interest  or  rights 
which  meet  and  intermingle  with  the 
rights  of  the  common  carrier  on  this  sub- 
ject, or  which  are  affected  by  such  a  grant. 
The  same  reply  may  be  made,  we  think. 
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wltb  good  reason,  to  the  proposition  as  to 
a  place  to  serve  refreshments  on  the  prem- 
ises olthe  plaintiff.  The  passenger  ha« 
no  common  rights  which  are  taken  away 
or  Interfered  with  by  the  company  in  this 
respect.  It  Is  true,  the  passenger's  neces- 
sities may  require  that  he  have  food  at 
proper  times  on  bis  Journey  ;  but  all  pas- 
sengers have  an  equal  right  to  provide 
supplies,  under  regulations  which  apply  to 
all  alllce  as  to  the  amonnt  of  baggage  al- 
lowed to  each.  Moreover,  this  question 
has  no  i-elatlon  to  the  mutual  engage- 
ments existing  between  the  common  car- 
rier and  its  passengers.  The  passenger 
has  purchased,  or  proposes  to  purchase, 
from  the  common  carrier,  transportation, 
and  he  must  come  to  the  station  to  receive 
sach  transportation,  and  on  arriving  at 
bis  destination  he  must  depart  from  the 
station.  The  right  to  come  to  the  station, 
and  depart  therefrom,  under  reasonable 
regulations  which  apply  alike  to  all  pas- 
sengers, without  special  conditions,  is  in- 
cidental to  the  main  contract;  while  the 
supply  of  refreshments  or  newspapers,  or 
the  cultivation  of  flowers,  at  the  station 
grounds,  has,  as  we  conceive,  no  appropri- 
ate connection  with  the  engagements  of 
the  passenger  and  the  common  carrier. 

The  case  cited  supra  is  the  only  Ameri- 
can case  brought  to  our  attention  which 
passes  npon  points  directly  involved  here- 
in. The  subject  is  apparent!}'  a  new  one 
in  this  country.  The  English  cases  involv- 
ing the  main  snbject  of  controversy  are 
also  few  in  number.  In  the  case  of  Mar- 
riott v.  Railway  Co.,1  0,  B.  (N.  S.)  499,  the 
complainant,  Marriott,  alleged  that  he 
brought  passengers  to  defendant's  railway 
station,  and  the  latter  refused  him  access 
to  the  station  grounds  to  deliver  his  pas- 
sengers there,  while  at  the  same  time  this 
privilege  was  granted  to  other  omni- 
buses; and,  upon  this  showing,  an  in- 
junction was  granted.  Other  English 
cases  bearing  upon  the  main  subject  here 
under  consideration  have  been  examined. 
Beadell  v.  Railway  Co.,  2  O.  B.  (N.  S.)  509; 
Painter  v.  Railway  Co.,  Id.  702;  Barker  v. 
Railway  Co.,  18  C.  B.  46.  The  demands  in 
the  case  at  bar  on  the  part  of  plaintiff  go 
beyond  those  urged  In  any  of  the  cases  so 
far  examined  by  us. 

Upon  grounds  of  sound  reason,  public 
policy,  nn<i  the  general  principles  of  law 
governing  common  carriers,  as  wel  I  as 
the  provisions  of  the  constitution,  we  be- 
lieve the  order  of  the  court  below  ought  to 
be  affirmed ;  and  it  is  so  ordered. 

Blake,  C.  J.,  concurs. 

Note.  Associate  Justice  Dk  Witt,  bavtng'  been 
connsel  for  plaintiff  in  this  action  in  the  court  be- 
low, did  not  sit  in  the  oonslderatioQ  thereof  in  this 
court. 


State  v.  Jackson. 

(Supreme  Court  of  MonUma.    May  31,  1890.) 

HcRDER— Misconduct  op  Jubt— Evidbnoe— Paos- 

ECfTlNO  ATTORNBT. 

1.  The  word  "  papers  "  in  Crlm.  Prac.  Act  Mont 
1 854,  proTiding  that  "a  new  trial  shall  be  granted 
*  *  *  wben  the  jury  ban  received  any  evidence, 
papers,  or  documents  not  aathorized  by  the  court, " 


does  not  refer  to  newspapers.  The  Intent  of  the 
article  is  to  prohibit  documentary  evidence  goinK 
to  the  jury  without  the  inspection  and  sanctfon  <a 
the  court. 

2.  On  the  second  or  third  day  of  a  six-days  mur- 
der trial,  and  before  defendant  had  opened  his  case, 
a  juror  read  newspaper  comments  adverse  to  de- 
fendant. The  court,  being  informed  of  this,  imme- 
diately gave  instructions,  in  the  presence  of  the 
jury,  that  newspaper  comments  should  be  kept 
from  them.  Held,  that  there  was  no  absolute 
presumption  of  prejudice  or  injury  from  the  re- 
ceipt of  the  articles,  and  that  the  clrcumstanoes 
showed  none. 

5.  The  fact  that  three  days  after  the  trial  a  pa- 
per, issued  during  the  trial,  and  containing  com- 
ments thereon,  was  found  in  the  jury-room,  to 
which  others  had  since  had  access,  does  not  at  fdl 
prove  that  a  juryman  ever  saw  it 

4.  Defendantintroduced  in  evidence  part  of  the 
testimony  of  a  state's  witness  given  by  nor  at  the 
preliminary  examination,  and  which,  after  being 
reduced  to  writing,  had  been  read  to  and  signed  by 
her.  Held,  that  the  state  was  thereafter  properly 
allowed  to  introduce  the  whole  of  it,  within  Comp. 
Laws  Mont.  p.  SS4,  i  OM. 

6.  On  the  trial  defendant's  counsel,  forthepur- 
pose  of  showing  prejudice  on  the  part  of  a  state's 
witness,  deceased's  widow,  against  defendant, 
asked  her  if  she  had  not  said  she  would  commit  su- 
icide if  defendant  was  acquitted.  Hel-d  properly 
excluded,  as  it  was  immaterial  whether  or  not  she 
made  the  statement,  especially  as  she  had  just  ad- 
mitted that  she  had  ill  feeling  towards  defendant. 

6.  Const.  Mont.  art.  8,  f  19,  provides  that  the 
qualiflcstionH  of  one  to  be  county  attorney  "shall 
be  the  same  as  are  required  by  a  judge  of  the  dis- 
trict, except  that  he  must  be  over  21  years  of  age, 
but  need  not  be  over  25  years  of  age.  "  Section  85 
provides  that  no  district  judg^  shall  hold  any  other 
public  office.  Held,  that  seiction  86  does  not  ap- 
ply to  the  otBoe  of  county  attorney. 

7.  Const.  Mont.  art.  4,  §  1,  providing  that  no 
person  while  charged  with  the  exercise  of  powers 
belonging  to  either  the  legislative,  executive,  or  ju- 
dicial departments  shall  exercise  any  powers  be- 
longing to  either  of  the  others,  does  not  inhibit 
one  from  being,  at  the  same  time,  county  attorney 
and  notary  pablio. 

8.  On  the  hearing  of  a  motion  for  a  new  trial  a 
motion,  of  which  no  notice  liad  been  given,  to 
strike  out  an  affidavit,  on  the  ground  that  it  was 
taken  by  a  notary  public,  out  of  the  county  for 
which  he  was  appointed,  is  properly  denied  where 
the  party  so  moving  insists  on  an  immediate  hear- 
ing. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  W   H.  Hunt,  Judge. 

The  defendant  was  indicted,  tried,  con- 
victed, and  sentenced  for  the  crime  of  mur- 
der In  the  flrst  degree.  He  appeals  from 
the  Judgment  and  from  the  order  of  the 
court  denying  the  motion  for  a  new  trial. 
The  grounds  relied  upon  on  his  argument 
in  this  court  areas  follows:  (1)  'The  ver- 
dict is  not  sustained  by  the  evidence.  The 
principal  witness  for  the  state,  and  the 
witness  without  whose  testimony  the  case 
must  utterly  fall,  was  Mathilde  Lavellle, 
widow  of  the  deceased.  In  an  exhaustive 
examination  and  cross-examination  of 
many  hours  she  testified  minutely  as  to 
the  facts  of  the  homicide.  She  gave  her 
evidence  through  the  medium  of  an  Inter- 
preter, sbe  not  speaking  the  English  lan- 
guage well.  The  defense  sought  to  im- 
peach her,  and  break  down  her  evidence, 
by  endeavoring  to  prove  contradictory 
statements  and  intrinsic  Inconsistencies. 
A  portion  of  this  effort  was  the  introduc- 
tion of  her  testimony  given  before  the  mag- 
istrate on  the  preliminary  examination. 
(2)  Defendant  offered  In  evidence  on  the 
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trial  a  portion  of  the  record  of  the  teHti- 
uiony  of  the  witness  Mathilde  Laveille, 
given  before  the  magistrate ;  tills  for  the 
purpose  of  contradicting  her  statements 
made  on  the  trial  In  the  district  court. 
This  the  court  admitted,  but  with  the  rul- 
ing, made  at  the  request  of  the  state, 
that  the  state  might  read  the  whole 
of  her  evidence  given  on  the  examination. 
This  was  done.  This  admission  of  the 
whole  record,  which  was  a  written  one, 
after  admitting  the  portion  which  the  de- 
fense chose  to  produce,  is  assigned  as  er- 
ror. (3)  Certain  athdavits  were  used  by 
the  state  on  the  motion  for  a  new  trial. 
They  were  taken  before  C.  B.  Nolan,  a  no- 
tary public  of  Lewis  and  Clarlvo  county. 
Said  Nolan  was  also  county  attorney  for 
that  county.  The  defendant  objected  to 
the  use  of  these  affidavits,  on  the  ground 
that  Nolan,  being  county  attorney,  could 
not  also  hold  the  office  of  notary  public, 
and  that  his  acts  as  notary  public  were 
void,  and  the  papers  were  therefore  not 
affidavits.  The  objection  was  overruled, 
and  the  defendant  assigns  error.  (4)  Upon 
the  hearing  of  the  motion  for  new  trial,  de- 
fendant moved  to  strilce  out  one  of  the 
affidavits  being  used  by  the  state,  on  tlie 
ground  that  it  had  been  talten  in  Cascade 
county  by  a  notary  of  the  county  of  Lewis 
and  Clarke,  and  offered  t<j  prove  the  fact, 
asserting  that  an  affidavit  taken  out  of 
the  county  for  which  the  notary  was  ap- 
pointed was  void.  No  notice  of  such  mo- 
tion was  given,  and  defendant  declined  to 
give  any,  and  insisted  that  the  hearing 
should  proceed  forthwith  on  the  motion 
for  new  trial,  and  the  court  should  exclude 
the  affidavit  alleged  to  be  irregularly 
taken.  The  objection  was  overruled,  and 
error  is  assigned.  (5)  Upon  the  trial  the 
defendant's  counsel  asked  the  witness  Ma- 
thilde Laveille  whether  she  had  not  (giving 
time  and  place)  said  that  she  would  com- 
mit suicide  if  Jackson  were  not  convicted 
in  this  case.  Counsel  stated  that  he  asked 
the  question  for  the  purpose  of  knowing 
whether  the  witness  made  such  a  state- 
ment, and  was  prepared  to  prove  it  if  she 
denied  it.  This  question  was  asked  in  con- 
nection and  immediate  context  with  other 
examination,  by  which  counsel  were  en- 
deavoring to  shiow  that  the  witness  had  a 
prejudice  against  the  defendant.  The 
question  had  just  previonsly  been  put,  "  Is 
it  not  a  fact  that  you  are  violently  preju- 
diced against  Jackson  at  the  present 
time?"  to  which  she  had  anwered,  "I  do 
not  like  him  now,  because  he  put  me  in 
misery,  but  before  that  I  had  no  ill  feeling 
against  him  whatever."  The  court  ex- 
cluded the  question  as  to  suicide.  This  is 
another  error  assigned.  (6)  The  case  was 
on  trial  10  days.  The  jury  was  impaneled 
March  12th.  They  retired  for  deliberation 
March  18th.  The  verdict  was  returned 
March  2l8t.  It  appears  by  the  affidavit  of 
Isaac  Holbrook,  bailiff  of  the  jury,  and  by 
the  affidavit  of  a  newsboy,  that  on  March 
13th  and  14th  some  of  the  jury  obtained 
copies  of  daily  newspapers,  tlie  Journal 
and  the  Independent.  These  papers  con- 
tained accounts  of  the  trial  of  tlie  case,  as 
it  had  proceeded,  and  also  comments. 
The  comments  was  IntersperHCd  in  the  ac- 
count hi  the  news  columns.    It  is  not  nec- 


essary to  recite  these  comments,  but  it  is 
sufficient  to  say  that  they  were  adverse  to 
the  defendant  as  to  the  offense  for  whicli 
he  was  being  tried.  Holbrook  further 
states  that  he  knows  that  some  of  the 
jurymen  read  these  accounts  and  com- 
ments. These  objectionable  newspapers 
gotto  the  jurymen,  in  their  editions  of  the 
13th  and  14th.  The  attention  of  the  jury 
and  the  bailiff  was  then  called  to  the  mat- 
ter in  open  court,  and  thereupon  the  bail- 
iffs. In  charge  of  the  jury,  were  ordered  by 
the  court  that  all  newspapers  thereafter 
coming  into  the  possession  of  the  jurymen 
should  have  cut  from  them  all  references 
to  the  trial.  This  order  was  carried  out. 
(An  alleged  infraction  of  this  order  is  no- 
ticed, paragraph  7,  Infra.)  Ten  ci  the  jury 
make  affidavit  that  they  have  no  recollec- 
tion of  ever,  at  any  stage  of  the  trial,  hav- 
ing read  any  newspaper  accounts  or  com- 
ments upon  the  trial,  and  tliat  their  ver- 
dict rendei-ed  was  upon  the  evidence  intro- 
duced on  the  trial,  and  was  not  affected  in 
an.v  manner  whatsoever  by  outside  influ- 
ences of  any  character,  because  no  sucli 
influences  had  any  existence  in  fact.  One 
other  juror  swears  that  he  did  read  the 
accounts  and  comments:  and  the  twelfth 
says  that  he  may  have  glanced  cursorily 
at  them,  but  is  not  positive  even  of  this. 
The  last  two  also  swear  very  positively 
that  what  they  read,  or  may  have  read, 
made  no  Impression  upon  them,  and  had 
no  influence  upon  their  verdict.  Counsel 
for  appellant  relies  upon  section  354,  Crim. 
Prac.  Act:  "A  new  trial  shall  be  granted 
•  •  *  when  the  jury  has  received  any  evi- 
dence, papers,  or  documents  not  author!  zed 
bythecourt. "  He  contends:  first.  That, 
as  It  appears  that  the  jury  received  these 
papera.it  must  be  presumed  that  they  read 
them ;  that  they  were  influenced  thereby, 
and  Injury  to  the  defendant  resulted ;  and 
that  the  jurymen  cannot  be  heard  to  re- 
but these  presumptions,  and  a  new  trial 
must  therefore  be  granted.  Second.  That, 
even  if  this  first  position  be  not  sustained. 
It  does  appear  that  these  newspapers  were 
read  by  at  least  one  juryman,  and,  being 
BO  read,  prejudice  must  be  presumed  from 
tlie  nature  of  the  newspaper  articles,  and 
the  juryman  cannot  be  heard  to  say 
whether  the  article  had  any  effect  or  Jn- 
fluence  on  his  mind  in  forming  his  verdict ; 
that  Is,  that,  even  if  it  belield  that  the  Jury- 
man may  testify  as  to  facts,  he  cannot  tes- 
tify as  to  the  effect  of  those  facts  on  his 
mind.  (7)  On  March  24th, three  days  after 
the  jury  had  been  discharged  from  the 
case,  a  newspaper  of  March  15th,  a  date 
subsequent  to  the  admonition  and  order 
of  the  court  as  to  excerpting  all  newspapers 
that  mlghtcome  into  the  possession  of  the 
jury,  was  found  in  the  jury-room  by  the 
janitor  and  others.  From  the  time  of  the 
discharge  of  the  jury  (the  21st)  until  the 
finding  of  this  newspaper  (the  24thj  it  does 
not  appear  that  tlie  room  was  locked,  or 
that  It  was  not  open  to  whomsoever 
might  come,  including  the  defendant's 
friends.  The  newspaper  thus  found  was 
uncut,  and  contained  comments  upon  the 
trial.  One  of  defendant's  counsel  was  pres- 
ent when  this  paper  was  found,  and  called 
attention  to  it,andhaditmark«^  for  iden- 
tification.   This  is  also  assigned  as  mis- 
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conduct  of  the  Jury,  on  receiving  papers 
not  authorized  l>y  the  court. 

Davies  &  RiisselJ  and  T.  E.  Casejr.tor 
appellant.  Henri  J.  Uuskell,  Atty.  Gen., 
and  C.  B.  Kolau,  for  the  State. 

De  Witt,  J.,  (after  stating  the  facts  as 
above.)  The  grounds  set  forth  in  the 
above  statement  are  those  presented  on 
the  argument  on  appeal,  and  we  will  con- 
sider them  in  their  order. 

1.  It  is  true  that  the  fate  of  the  defend- 
ant depended,  on  the  trial,  upon  the  testi- 
mony of  one  witness,  Mrs.  Laveille.  "The 
direct  evidence  of  one  witness,  who  is  en- 
titled to  full  credit,  is  sufficient  for  proof 
of  any  fact  except  perjury  and  treason." 
Section  616,  p.  223,  Comp.  Laws.  We  have 
dilijrently,  in  view  of  the  gravity  of  the 
offense  and  the  character  of  the  penalty, 
examined  the4()0  pi'inted pages  of  evidence. 
Untiring  efforts  were  made  by  defendant's 
counsel  to  Impeach,  discredit,  and  contra- 
dict the  testimony  of  this  one  witness. 
Counsel  cite  numerous  instances  of  what 
they  claim  to  be  inconsistencies  and  con- 
tradictions. Her  testimony  is  given  us 
in  full,  by  question  and  answer,  as  is 
proper  in  a  capital  case  where  the  ver- 
dict depends  absolutely  upon  the  truth 
or  falsity  ol  the  testimony  of  one  witness. 
In  her  testimony  contradictions  may  be 
found  by  selecting  isolated  fragmeffts  and 
comparing  them  with  like  fragments  in 
other  portions  of  the  record.  Inconsisten- 
cies can  be  cf)n8tructed  by  partially  view- 
ing segreguted  stntements.  Such  can  be 
done  with  the  lengthy  testimony  of  the 
most  learned  experts  and  scientiHc  special- 
ists. The  witness  here  was  an  unlearned 
woman,  speaking  in  a  foreign  language, 
through  an  interpreter,  making  her  state- 
ments contemporaneous  with  the  tragedy 
from  the  maze  of  overwhelming  grief  and 
under  terrible  excitement.  It  is  impos- 
sible, in  this  opinion,  to  recite,  or  even 
epitomize,  the  mass  of  testimony,  which 
occupied  in  the  hearing  six  days.  We  can 
only  say  that  a  faithful  and  painstaking 
scrutiny  of  the  record  reveals  the  fact,  be- 
yond cavil  or  controversy,  that  Mrs.  La- 
veillo's  testimony  fully  meets  the  rule  of  sub- 
stantial truth  with  circumstantial  vari- 
ety. We  are  amply  satisfied  that  her  tes- 
timony, if  true,  sustains  the  verdict.  The 
Jurj'  have  said  it  was  true.  Theynot  only 
heard  her,  but  saw  her,  and  the  manner  in 
which  she  testified.  The  court  below,  in 
hearing  the  motion  for  a  new  trial,  found 
in  the  record  no  substantial  attack  upon 
the  truth  of  her  testimony.  We  find  noth- 
ing upon  which  we  can  disturb  the  decis- 
ion of  that  court  that  the  verdict  was  sup- 
ported by  the  evidence. 

2.  The  defendant  offered  and  read  in  evi- 
dence a  portion  of  the  testimony  given  by 
Mr8.  Laveille  at  the  preliminary  examina- 
tion, which  had  been  reduced  to  writing, 
read  to  the  witness,  and  by  her  subscribed. 
We  are  of  opinion  that  it  was  not  error  in 
the  court  allowing  the  state  to  read  to  the 
Jury  the  whole  of  that  testimony.  The 
rule  is:  "When  part  of  an  act,  declara- 
tion, conversation,  or  writing  is  given  in 
evidence  by  one  party,  the  whole,  on  the 
same  subject,  may  be  inquired  Into  by  the 
other.  When  a  letter  ts  read,  the  answer 
may  be  given ;  and  when  a  detached  act, 


declaration,  conversation,  or  writing  Is 
given  in  evidence,  any  other  act,  declara- 
tion, conversation,  or  writing  which  is  nec- 
essary to  make  It  understood  may  also  be 
given  in  evidence."  Section  62«,  p,  224, 
Comp.  Laws. 

3.  As  to  the  point  that  Nolan,  county 
attorney,  could  not  be  or  act  as  notary 
public,  counsel  refer  to  article  8,  §  19, 
Const.,  which  provides  that  the  quallfica^ 
tions  of  one  to  be  county  attorney  "shall 
be  the  same  as  are  required  by  a  Judge  of 
the  district  court,  except  that  he  must  be 
over  twenty-one  years  of  age,  i)ut  need 
not  be  twenty-five  years  of  ago; "  and  sec- 
tion 35:  "No  district  judge  shall  hold  any 
other  public  office  while  he  remains  in  the 
office  to  which  he  has  been  elected  or  ap- 
pointed." It  is  perfectly  clear  that  the 
first  section  cited  simply  prescribes  the  re- 
quirements for  eligibility  to  election  as 
county  attorney  as  to  age,  residence,  at- 
tainments, etc.  The  second  section  is  a 
prohibition  against  a  district  judge  hold- 
ing another  office,— a  prohibition  not  in- 
cluding the  county  attorney.  If  among 
the  qualifications  of  one  to  hold  the  office 
of  county  attorney  had  been  one  "that  he 
shall  not  hold  any  other  office,"  there 
might  be  some  force  In  counsel's  conten- 
tion. Section  31,  same  article,  provides: 
"  No  judge  of  any  district  court  shall  act 
or  practice  as  an  attorney  or  counselor 
at  law  in  any  court  in  this  state  during 
his  continuance  in  office. "  This  is  another 
prohibition  declared  against  the  district 
judge.  As  well  might  counsel  insist  that 
this  applies  to  the  qualifications  of  the 
county  attorney.  A  constitutional  regu- 
lation as  to  the  conduct  of  the  district 
Judge  Is  not  i)art  of  the  description  of  the 
qualifications  for  office  of  county  attorney. 
This  view  of  counsel  as  to  the  constitution 
of  the  state  is  wholly  without  merit.  Up- 
on this  point  counsel  also  cite  section  1, 
art.  4,  Const.:  "The  powers  of  the  gov- 
ernment of  this  state  are  divided  into 
three  distinct  departments, — the  legisla- 
tive, executive,  and  judicial;  nnd  no  per- 
son, or  collection  of  persons,  charged  with 
the  exereise  of  powers  properly  belonging 
to  one  of  these  departments,  shall  exercise 
any  powers  properly  belonging  to  either  of 
the  others  except  as  in  this  constitution 
expressly  dlrectud  or  permitted."  Coun- 
sel's view  of  this  section  must  be  that  No- 
lan, as  county  attorney,  and  Nolan  as  no- 
tary public,  was  acting  in  the  exercise  of 
the  powers  of  two  of  the  different  depart- 
ments of  the  government  at  once.  It  is 
not  entirely  clear  how  counsel  classes  the 
two  positions  of  Nolan  la  two  different  de- 
partments. The  county  attorney  is  pro 
vided  for  in  article  8,  on  judicial  depart- 
ments. If  counsel  takes  the  position  that 
the  county  attorney  is  of  the  judicial  de- 
partment, then  does  he  mean  that  as  no- 
tary public  he  belongs  to  the  executive  or 
legislative  department?  The  statement 
of  the  proposition  answers  itself. 

4.  The  court  properly  denied  the  motion 
of  the  defendant  to  strike  out  the  affida- 
vit proposed  to  be  used  by  the  county  at- 
torney on  tlie  motion  for  a  new  trial. 
The  state  had  no  notice  of  such  motion. 
Defendant  declined  to  give  any,  and  in- 
sisted that  the  hearing  of  the  motion  for 
new  trial  should  proceed  forthwith.    The 
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state  was  entitled  to  some  Intimation 
that  the  defendant  objected  to  the  formal- 
ities in  the  taking  of  this  affidavit  prior  to 
the  moment  of  the  hearing  of  the  motion 
for  the  new  trial.  Murray  v.  Larabie,  8 
Mont.  218, 19  Pac.  Rep.  574. 

5.  Weareof  opinion  that  thecourtprop- 
erly  excluded  the  Interrogation  to  Mrs. 
Lareille  whether  she  said  that  she  would 
suicide  if  Jackson  were  not  convicted.  It 
is  apparent  from  the  context  of  the  exam- 
ination at  that  point,  and  it  is  now  in- 
sisted by  defendant's  counsel,  that  the 
question  was  asked  for  the  purpose  of 
showing  prejudice  by  the  witness  against 
the  defendant.  Itis  notat  all  apimreut  that 
such  statement,  if  it  were  made,  and  such 
sentiment, if  it  existed,  would  indicate  any 
prejudice.  The  witness  had  already  just 
frankly  admitted  the  existence  of  111  feeling 
towards  defendant.  We  consider  the  mat- 
ter offered  wholly  immaterial,  and  its  ex- 
elusion  no  injury  to  defendant. 

6.  "A  new  trial  shall begranted when  the 
Jury  receive  any  evidence,  papers,  or  docu- 
ments not  authorized  by  the  court. "  Sec- 
tion 354,  Grim.  Prac.  Act.  Defendant's  coun- 
sel construes  the  word  "papers,"  above, 
to  mean  "newspapers;"  and  from  that 
premise  he  argues  that  if  a  juryman  re- 
ceives a  newspaper,  containing  comments 
upon  thetrial,  the  verdict,  ipso  facto,  must 
be  set  aside.  If  the  word  "  papers  "  means 
"newspapers, "  counsel  need  not  qualify  the 
word  by  adding,  "containing  comments 
on  the  trial."  It  be  reads  the  statute  lit- 
erally, or  by  supplying  the  word  "  news- 
paper" for  "paper"  therein,  then  the  re- 
ception of  a  newspaper  would,  in  Itself, 
vitiate  the  verdict.  We  are  of  opinion 
that  the  word  "papers"  in  the  statute 
does  not  mean  "newspapers,  "or, perhaps, 
even  include  them.  The  statute  is  not  a 
prohibition  against  the  jury  receiving  evi- 
dence, papers,  or  documents.  Cases  are 
tried  upon  evidence,  papers,  and  docu- 
ments, using  the  word  "  papers "  iu  the 
senseof  written  Instruments  or  documents. 
But  the  Jury  shall  receive  only  such  evi- 
dence, papers,  and  documents  as  are  au- 
thorized by  the  court.  Cases  are  not  tried 
upon  newspaper  comments  or  arguments. 
Such  cannot  become  evidence  under  any 
circumstances.  It  would  be  an  idle  thing 
for  the  statute  to  say  that  no  newspaper 
argument  shall  be  received  by  the  jury  ex- 
cept those  authorized  by  the  court.  Such 
newspaper  lucubrations  could  never  be 
authorized  by  the  court.  Cases  are  pre- 
sented to  juries  In  another  manner,  by  ev- 
idence and  oral  argument  in  open  court. 
Counsel  would  construe  the  statute  to 
make  it  prohibit  the  jury  from  hearing  or 
reading,  ex  pRrte,  private  newspaper  ar- 
gument of  a  case.  Of  course,  they  shall 
not  hear  such,  or  determine  cases  in  that 
manner.  To  do  so  Is  such  an  infraction 
(rf  constitutional  and  established  rights 
of  jury  trial  that  we  cannot  believe  that 
the  legislature  wentsofar  from  thesubject 
as  to  intend  to  prohibit,  in  this  section, 
that  which  Is  otherwise  so  amply  inhibited 
by  the  whole  system  of  criminal  proced- 
ure. The  Intent  of  this  section  is  clear  to 
us.  The  word  "papers"  occurs,  in  con- 
test, between  tlie  words  "evidence"  and 
"documents."  It  refers  to  something,  as 
written   instruments,   for   instance,  which 


might  be  competent  testimony  If  acruti- 
niiedby  the  court,  and  fonnd  by  the  court 
to  be  competent,  under  the  rules  of  evi- 
dence, and  then  authorized  by  the  court  to 
be  introduced.  If  it  gets  to  the  jury  with- 
out such  authorization,  it  falls  within  the 
purview  of  the  section  being  considered. 
Papers,  documents,  and  written  instru- 
ments are  all,  under  some  circumstances, 
evidence.  Newspaper  comments  are  never 
such.  If  the  statute  had  used  simply  the 
word  "evidence, "  it  would  have  been  suffi- 
cient. Theaddition  of  the  words  "papers" 
and  "documents"  simply  makes  It  more 
explicit  in  the  way  of  definition.  The  in- 
tent of  the  statute  is  simply  to  provide 
that  evidence,  whether  oral,  written, 
printed,  or  contained  in  papers  or  docu- 
ments, shall  not  go  to  the  Jury  without 
passing  the  scrutiny  of  the  court  as  to  its 
competency,  etc.,  and  undergoing  the  crit- 
icism of  the  argument  of  counsel.  We  do 
not  justify  the  reception,  by  the  jury,  of 
newspaper  comments.  We  only  hold  that 
this  offense  by  a  jury  does  not  fall  within 
the  inhlliitions  of  this  section,  (subdivis- 
ion 1,  §354,  Crlm.  Prac.  Act,)  but  is  gov- 
erned by  another  division  of  the  section, 
noticed  Infra.  We  have  gone  into  this  dis- 
cussion iu  order  to  lay  the  foundation  for 
onr  view,  that  the  simple  reception  by  a 
Juror  of  a  newspaper  does  not.  Ipso  facto, 
vitiate  the  verdict,  but  that  such  recep- 
tion most  be  considered  as  any  other  mis- 
conduct of  a  Jury,  and  be  treated  by  the 
rules  governing  cases  of  misconduct.  The 
section  of  the  law  applicable  is  section 
354,  subd.2,  Crim.Prac.  Act:  "A  new  trial 
shall  be  granted  when  the  jury  has  been 
separated  without  leave  of  the  court,  or 
have  been  guilty  of  any  misconduct  tend- 
ing to  prevent  a  fair  and  dueconsideration 
of  the  case. "  There  is  confiict  in  the  de- 
cision of  the  courts  as  to  the  rules  appli- 
cable to  determining  the  question  of  set- 
ting aside  a  verdict  for  alleged  misconduct 
of  the  jury  in  a  criminal  case.  An  extreme 
view  is  that,  misconduct  tending  to  In- 
jure defendant  being  shown,  prejudice  will 
be  absolutely  presumed,  and  a  new  trial 
granted,  and  the  jurors  will  not  be  heard 
to  deny  the  alleged  facts  of  misconduct. 
This  doctrine  hasnot  been  adopted  in  this 
court.  Territory  v.  Hart,  7  Mont.  489, 17 
Pac.  Rep.  71S;  Territory  v.  Clayton,  8 
Mont.  1,  19  Pac.  Rep.  293.  The  position 
towards  which  this  court  tends  in  those 
cases, and  which  we  now  approve, is  that, 
if  misconduct  be  shown  tending  to  injure 
defendant,  prejudice  to  the  defendant  is 
presumed,  but  not  absolutely;  the  state 
may  remove  that  presumption,  and  the 
burden  is  upon  it  to  do  so,  and  iu  so  doing 
it  may  use  the  testimony  of  the  jurors  to 
show  facts  which  prove  that  prejudice  or 
injury  did  not  or  could  not  occur.  For 
example,  if  a  juror  Is  temporarily  sepa- 
rated from  his  fellows,  by  illness  or  the  exi- 
gencies of  nature,  he  may  show  that  dur- 
ing such  separation  he  save  or  talked  to 
no  one,  and  that  no  influences  were 
brought  to  bear  upon  him  of  any  charac- 
ter. This  court,  however,  has  never  held, 
and  does  not  now  hold,  that.  It  the  con- 
tact of  the  Juror  with  ontslde,  preiudicial 
influences  be  clearly  demonstrated  and  un» 
controverted,  the  juror  may  purge  himselt 
by  testifying  that  such  influences  did  no' 
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attect  his  JudKOient  In  forming  his  verdict. 
Thto  principle  Is  well  reviewed  by  Mr.  Jus- 
tice Gray  in  Woodward  v;  Leavitt,  107 
Mass.  453. 

In  the  cajse  before  ua  it  is  clearly  shown 
that  only  one  juror  read  the  objectionable 
newspapers.  For  the  purposes  of  this 
decision  we  will  not  consider  his  affidavit 
that  he  was  not  influenced  thereby.  The 
dlfBculty  Is  soluble  on  other  grounds.  The 
reason  for  holding  that  the  reading  by 
Jurymen  of  newspaper  accounts  and  com- 
ments adverse  and  prejudicial  to  defend- 
ant vitiates  a  verdict  is  that  they  are  ex 
parte  arguments  and  presentations  of  the 
case,  made  out  of  court,  not  under  oath, 
made  Irresponsibly,  not  answerable  by 
defendant  by  evidence  or  argument,  and 
not  subject  to  the  rules  of  court  as  to  ad- 
mission of  evidence  and  the  proper  argu- 
ment of  counsel.  Theefforts  of  learned  and 
lealousconnselforthestate.in  open  court, 
are  far  more  danirerous  to  a  defendant 
than  the  diatribe  of  any  newspaper;  but 
they  are  made  under  the  eye  of  a  vigilant 
court,  under  the  established  rules  of  pro- 
cedure, and  with  the  ever-present  oppor- 
tunity of  the  defendant  to  put  a  telling 
shot  under  the  armor  of  the  state  wherever 
a  Joint  is  left  loose. 

In  the  case  at  bar  the  newspaper  was 
rend  by  the  Jurymen  the  second  or  third 
days  or  a  six-day  trial,  before  thestatehad 
closed  Its  evidence,  and  before  the  defend- 
ant had  opened  his  defense.  The  atten- 
tion of  the  court  was  called  to  the  matter, 
and  tne  Judge  immediately  animadverted 
upon  It  in  the  presence  of  the  Jury.  The 
jury  had  opportunity  to  be  fully  advised 
by  the  court,  and  to  learn  that  the  news- 
papers, and  all  their  comments,  should  be 
excluded  from  their  consideration.  They 
were  thereafter  so  excluded,  and.  Indeed, 
at  no  time  did  the  Jurymen  ever  discuss 
them.  After  this  admonition  by  the  court 
they  heard  evidence  for  four  days,  includ- 
ing the  whole  of  the  defense,  as  well  as  the 
arguments  of  defendant's  counsel,  who 
bad  full  opportunity  to  score  the  news- 
papers. A  Juror  examined  upon  bis  voh 
dire  may  have  read  the  most  violent  and 
prejudicial  newspaper  attacks  upon  the 
defendant,  and  have  formed  an  opinion  of 
the  guilt  of  defendant,  and  still  he  is  a 
competent  Juror  If  he  "state  on  oath  that 
be  feels  able,  notwithstanding  such  opin- 
ion, to  render  au  impartial  verdict  upon 
the  law  and  the  evidence,  and  the  court  is 
satisfied  that  he  is  impartial  and  will  ren- 
der such  verdict."  Section  287,  Crim.  Prac. 
Act.  The  day  has  pu8.sed  when  blank  ig- 
norance and  stupidity  in  a  Juryman  were 
his  best  qualifications  for  service.  Therels 
more  intelligence  on  the  modem  Jury ;  and 
Intelligent  persons,  the  statute  contem- 
plates, are  able  to  read  contemporary  his- 
tory, and  still  preserve  their  mental  bal- 
ance. On  the  trial  of  a  case,  highly  im- 
proper and  Incompetent  testimony  may 
accidentally  fall  from  the  lips  of  a  sworn 
witness  on  the  stand.  This  occurs  in 
nearly  every  trial.  Such  evidence  is  strick- 
en out  by  the  court,  and  the  Jury  Instruct- 
ed to  disregard  it.  The  court  herein  had 
equal  opportunity  to  correct  any  possible 
evil  influence  of  the  newspapers.  If  these 
newspapers  had  gotten  to  the  Jury  after 
they  retired  for  deliberation ;  if  the  court 


never  had  known  «Jf  the  fact,  and  never 
had  opportunity  to  admonish  the  Jury;  if  It 
had  been  too  late  for  the  Jury  to  hear  the 
defendant's  evidence  and  the  arguments 
of  his  counsel,— the  possibility  of  Injury 
and  prejudice  would  be  more  apparent. 
The  ultimate  Inquiry  for  the  court  la 
whether  prejudice  or  injury  has  occurred; 
whether  the  same  be  by  an  absolute  pre- 
sumption, or  by  a  view  of  facts  presented 
by  competent  testimony.  Cases  must  i^est, 
to  some  extent,  upon  their  own  particular 
facts.  Under  all  of  the  facts  of  the  case  at 
bar  we  cannot  hold  that  prejudice  or  in- 
Jury  most  be  absolutely  presumed,  and  we 
cannot  nold  that  they  in  any  manner  ap- 
pear. 

7.  The  last  point  contended  for  by  ap- 
pellant scarcely  calls  for  notice.  Three 
days  after  the  jury  bad  been  discharged, 
and  had  abandoned  their  room, — a  room, 
for  all  that  appears,  open  to  every  one, 
and.  In  any  event,  open  to  the  Janitor  and 
one  of  defendant's  counsel  and  another 
person, — a  newspaper  was  found  In  that 
room,  nnmutilated,  of  date  Marcb  15th. 
This  has  not  the  slightest  tendency  to 
prove  that  a  Juryman  ever  saw  it.  There 
has  been  a  warm  contention  In  this  case 
over  the  conduct  of  newspapers  in  com- 
menting upon  the  trial  during  its  progress. 
The  Helena  Journal,  published  March  13th, 
has  the  following  head-lines :  "£vldence 
Given  that  is  Likely  to  Hang  Jackson.  Mrs. 
Laveille's  Convincing  Story.  Looks  Baa 
for  Jackson."  The  article  says,  among 
other  things:  "Jackson  sat  through  the 
process  of  weaving  the  rope  tbat  shall 
stretch  his  neck  with  apparent  unconcern 
and  smiling  indifference;"  "Cumulative 
evidence  that  Jackson  should  be  hanged;" 
"The  halter  draws,  "—etc.  This  paper  al- 
so contains  the  following,  In  reference  to 
one  of  defendant's  counsel:  "His  chances 
for  hanging  have  been  materially  aug- 
mented by  the  addition  of  a  certain  Casey 
to  the  lawyers  for  the  defense.  Casey  has 
no  seat  at  the  table  for  coansel,  but 
crowds  himself  up  against  their  chairs, 
and  confers  with  the  amateur  short-hand 
writers,  occasionally  interfering  with  the 
work  of  Messrs.  Davies  and  Russell."  We 
cannot  leave  this  decision  without  a  fur- 
ther word.  Newspapers  occupy  a  mag- 
nificent place  In  modern  clvillEation.  In 
England,  the  press  has  been  called  "the 
fourth  estate  of  the  realm. "  With  all  their 
faults,  even  with  their  occasional  venality, 
and  their  vice  of  the  adulteration  of  intel- 
ligence for  ulterior  purposes,  newspapera 
are  one  of  the  bulwarks  of  liberty.  The 
freedom  accorded  them  in  the  discussion 
of  all  matters  sends  vice  blushing  into  se- 
clusion, makes  the  rogue  in  high  places 
tremble  for  his  security,  and  the  public 
robber  hesitate  in  his  depredations.  Jour- 
nalism calls  to  Its  service  the  best  intel- 
lectual effort  of  the  earth.  But  let  it  re- 
member that  the  citizen  is  innocent  until 
a  Jury  of  his  countrymen  pronounce  him 
guilty.  However  humble  his  station,  and 
however  crime-stained  he  appear,  he  is  a 
citizen  and  an  innocent  man  until  he  is 
found  to  be  otherwise  by  the  machinery 
of  the  law  which  the  people  have  setup 
to  determine  the  fact.  He  Is  not  to  be 
tried  by  hue  and  cry,  or  by  newspaper 
harangue.    The  wisdom  of  centuries  has 
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proTlded  a  method  of  trial  which  the  peo- 
ple of  this  land  hare  Banctioned  by  Bolemn 
constltation.  Let  that  method  prevail. 
The  lapses  of  the  newspapers  in  this  case 
were  doubtless  through  inadvertence.  But 
they  might  have  occarred  at  a  time  when 
they  would  have  worked  an  injury  to  a 
fellow-cltisen  on  trial  for  his  life,  and,  in  the 
eye  of  the  law,  as  yet  innocent  as  if  he  were 
in  the  highest  of  earth's  stations.  It  is 
hoped  that  hereafter,  when  criminal  cases 
are  on  trial,  the  machinery  of  the  courts 
will  be  left  undistnrbed  to  work  oat  the 
equal  and  exact  )nstlce  which  their  crea- 
tion andexlsteuce  contemplate.  The  Judg- 
ment of  the  district  court,  and  the  order 
denying  a  motion  tor  a  new  trial,  are  af- 
firmed ;  and  it  Is  directed  that  the  Judg- 
ment be  carried  into  effect  as  entered  in 
the  conrt  below. 
Blake,  C.  J.,  and  Harwood,  J.,  concur. 

(»  Mont  677)  — ~— 

LLOTD  V.  SCLLIVAN. 

(Supreme  Court  of  Montana.    May  81,  1890.) 

BUOnOX  COKTBSTS— Appsal  —  Plbamxo  —  Bvi. 

DBNCB. 

1.  Const.  Mont.  art.  8,  |  8,  dedsres  that  "the 
appellate  jurisdiction  of  the  supreme  court  shall 
extend  to  all  cases  at  law  and  In  equity. "  Compw 
8t  Mont.  dlv.  6, 1 1014,  provides  that  the  decision 
of  a  district  judge  In  election  contest*  over  a  coun- 
w  olfice  shall  determine  the  right  to  hold  such  of- 
soe  "until  such  decision  shall  lie  reversed  on  ap- 
peal. "  Code  Civil  Proc.  Mont.  }  444,  allows  an  ap- 
peal from  the  district  to  the  supreme  court  "from 
a  final  judgment  *  *  *  in  an  action  or  si>edal 
proceeding, "  and  from  "an  order  granting  or  re- 
ittslng  a  new  trial. "  HtUd,  that  the  supreme  court 
had  jurisdietion  of  an  appeal  from  an  order  ref ua- 
ing  a  new  trial  in  an  election  contest, 

8.  Where  a  statement  of  contest  alleges  that 
the  county  clerk  illegally  issued  a  certificate  of 
election  to  the  oontestee  on  the  ground  that  said 
eontestee  bad  received  a  large  number  of  votes 
from  a  prednot.  the  return  from  which  was  not  in- 
cluded in  the  abstract  of  votes,  and  that  no  legal 
return  was  made  from  said  precinct,  and  the  eon- 
testee, without  demurring,  answers  tlie  statement, 
and  denies  its  allegations,  the  question  of  the  legal- 
ity of  the  return  from  such  precinct  is  put  in  issue. 

8.  In  an  election  contest^  subpoenas  for  persons 
who  appear  to  have  voted  at  the  election,  witli  their 
returns,  showing  that  such  persons  could  not  be 
found,  are  admissible  in  evidence  to  show  diligence 
In  endeavoring  to  procure  their  attendance.  Fol- 
lowing Heyfron  v.  Mahony,  ante,  93. 

4.  An  election  was  conducted  in  a  certain  pre- 
cinct by  three  judges  instead  of  five,  as  required 
by  Comp  St.  Mont.  div.  6,  i  1011.  The  clerks  who 
signed  the  return  did  not  act,  the  clerical  work 
being  done  by  the  judges.  The  canvass  of  the 
votes  was  not  made  in  publio,  as  required  by  Id. 
S  1087,  and  the  return  was  signed  by  the  clerics  two 
er  three  days  after  the  election.  The  return  was 
certified  by  the  judges  and  attested  by  the  clerks. 
Instead  of  being  certified  by  the  clerks  and  attested 
by  the  judges,  as  required:  by  Id.  i  1030.  The  re- 
turn showed  that  all  the  electors  voted  in  alphabet- 
ical order,  and  that  each  elector  voted  for  a  candi- 
date for  every  office,  both  of  which  statements 
were  shown  to  l)e  untrue  as  regarded  some  ol  the 
voters.  Some  of  the  votes  were  returned  for  dif- 
ferent candidates  than  those  for  which  they  were 
oasU  One  elector  wtio  did  not  vote  was  returned 
•s  having  voted,  and  the  judges  unlawfully  placed 
the  official  stamp  upon  some  of  the  ballots  after 
they  had  been  delivered  to  them  to  be  put  in  the 
box.  Held,  that  the  entire  return  from  such  pre- 
cinct should  be  rejected  as  evidence. 

6.  Where,  in  an  election  contest,  the  entire  re- 
tam  from  a  precinct  Is  rejected  on  account  of 
fraud  and  irregularity,  the  burden  of  proving  that 
any  legal  votes  were  cast  In  such  precinct  rest* 
upon  ute  pariy  claiming  theio. 


Appeal  from  district  conrt,  SIlTer  Bo^ 
county:  J.  J.  McHatton,  Judge. 

TbompaoB  Campbell,  for  appellant.  M. 
Klrkpatrtek  and  John  W.  Cotter,  for  i*- 
■pondent. 

Blakb,  G.  J.  This  is  an  election  contest 
between  Lloyd,  the  appellant,  and  Sulli- 
van, the  respondent,  who  were  candidates 
for  theofiBceof  sheriff  of  tbecounty  of  Silver 
Bow  at  the  election  held  in  1889.  Thecertlfl- 
catesof  the  nomination  of  Lloyd  by  tbeBe> 
publican,  and  Sullivan  by  the  Democratic, 
convention  were  properly  filed.  The  ofD- 
cial  abstract  of  the  vote  cast  at  the  elec- 
tion, according  to  the  canvass  which  waa 
made  October  14, 1889,  gave  Lloyd  8,490, 
and  Sullivan  8,363,  votes.  There  was  no 
other  canvass  of  the  vote  for  these  pur- 
ties,  but  the  conn^derk  Issued  the  certifi- 
cate of  election  to  Sullivan. 

The  statute  which  governs  the  procednre 
and  trial  of  the  Issues  arising  in  this  pro- 
ceeding provides  as  follows:  "All  contests 
of  county  •  •  •  officers  shall  be  tried 
in  the  proper  county ;  and,  when  an  elect- 
or BtuM  wish  to  contest  such  an  election, 
he  shall  file  with  the  clerk  of  the  board  ot 
county  commissioners,  within  ten  days 
after  such  person  shall  have  been  declared 
elected,  a  statement  in  writing  specifying 
the  grounds  of  contest,  verified  by  affida- 
vit, and  such  clerk  shall  issue  to  the  con- 
testant a  notice  to  appear,  at  time  and 
place  specified  in  the  notice,  before  the  dis- 
trict court."  Comp.  St.  div.  6,  fi  1043. 
Then  follows  this  section:  "Sec.  1044.  The 
district  judge,  at  the  time  specified  in  the 
notice,  (and  it  shall  appear  by  the  sheriB's 
returns  that  notice  has  been  duly  served 
on  the  contestor,)  shall  proceed  to  try  such 
contest.  Each  party  shall  be  entitled  to 
subpoenas,  and  subpoenas  dacea  teeunt,  as 
in  Ordinary  cases  in  law ;  and  the  district 
court  shall  bear  and  determine  in  such  man- 
ner as  shall  carry  into  effect  the  expressed 
will  of  a  majority  of  the  l^al  voters,  as  in- 
dicated by  their  votes  for  such  office,notre- 
gardlng  technicalities,  or  error  in  spelling 
the  name  of  any  candidate  for  such  office ; 
and  the  clerk  of  said  conrt  shall  Issue  a 
certificate  to  the  person  declared  to  be 
elected  by  said  court,  which  shall  be  pre- 
sumptive evidence  of  the  rif;ht  of  said  per- 
son to  hold  such  office,  and  he  shall  l>e  en- 
titled to  enter  upon  and  hold  said  office 
until  such  decision  shall  be  reversed  on  ap- 
peal. "  In  pursuance  of  these  statutory 
requirements,  the  proper  notices  were  filed, 
issued,  and  served  by  Lloyd,  an  answer 
was  made  by  Sullivan  to  the  statement  ol 
contest,  and  a  replication  was  filed  by 
Lloyd. 

It  will  be  necessary  to  observe  carefully 
some  of  the  proceedings  upon  the  trial: 
and,  to  prevent  any  misunderstanding 
thereon,  they  will  be  recited  in  the  lan- 
guage of  the  court  below.  The  following 
judgment  was  entered  February  24, 1890: 
''This  cause  came  on  regularly  tor  trial  on 
the  nth  day  of  February,  1800,  before  the 
court  sitting  without  a  Jury;  •  •  • 
whereupon  witnesses  were  examined,  and 
other  evidence  introduced,  on  the  part  of 
the  contestant  and  respondent  respectlva. 
ly,  and  the  evidence  being  closed,  and  the 
argument  of  counsel  beard,  the  cause  was 
submitted  to  the  coui-t  for  consideration 
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and  decision;  and,  after  due  deliberation 
thei-eon.the  court  delivers  its  fludings  and 
decision  in  writing,  which  is  filed,  and  or- 
ders that  judgment  be  rendered  In  accord- 
ance therewltli.  Wherefore,  by  reason  of 
the  law  and  the  findings  aforesaid,  it  Is  by 
the  court  ordered,  declared,  and  adjudged 
that  at  the  general  election  held  in  the 
county  of  Silver  Bow  on  the  flrstTueeday, 
being  the  first  day,  of  October,  1889,  the 
re«pondent, Eugene  D.  Sullivan,  received  a 
majority  of  all  the  legal  votes  cast  In  said 
county  at  said  election  for  the  office  of 
sheriff  of  said  county  of  Silver  Bow,  and 
■was  and  is  duly  elected  to  said  office. 
•  •  *"  The  findings  of  fact,  which  are  15 
in  number,  contain  this  statement:  "The 
evidence  in  the  above-entitled  cause  hav- 
ing been  fully  heard,  together  with  the  ar- 
gument of  counsel  for  the  respective  par- 
ties, and  the  same  having  been  submitted 
to  the  court  for  decision,  the  court,  in  re- 
sponse to  the  written  request  of  the  par- 
tiCH,  makes  the  following  findings  of  fact 
from  the  evidence,  and  its  conclusions  of 
law  thereon."  Thereupon  Lloyd  filed  a 
notice  of  bis  intention  "to  move  the  court 
to  vacate  and  set  aside  the  decision  of  the 
court  rendered  in  the  above  cause,  and  to 
grant  a  new  trial  of  eald  cause."  The 
statement,  which  was  "approved  and  al- 
lowed" Mai-ch  31, 1890,  by  the  judge  of  the 
court  below,  contains  the  testimony  which 
was  introduced  upon  the  trial,  the  excep- 
tions which  were  saved  by  the  appellant, 
and  the  specification  of  the"  particulars  in 
which  the  evidence  is  insumcient  to  sus- 
tain the  findings  and  decision  of  the  court." 
Upon  April  3, 1890,  "the  motion  for  new 
trial  herein,  heretofore  taken  under  advise- 
ment, is  by  the  court  overruled,  and  to 
which  ruling  of  the  court  plaintiff,  by 
counsel,  duly  exceptrt."  The  notice  of  ap- 
peal states  that  "the  contestant  In  the 
above-entitled  action  hereby  api)eals  to 
the  supreme  court  of  the  state  of  Montana 
from  the  order  of  the  district  court  of  the 
second  judicial  district  of  the  state  of  Mon- 
tana overruling  contestant's  motion  for  a 
new  trial  of  said  action,  and  refusing  a 
new  trial  thereof,  made  and  entered  in 
said  court  on  the  3d  day  of  April,  A.  D. 
1890. " 

At  the  threshold  of  this  inquiry  the  re- 
spondent contends  that  the  motion  for  a 
new  trial  does  not  lie.  and  that  the  court 
has  no  jurisdiction  of  the  appeal.  The 
statutes  and  constitutions  of  the  states 
vary  materially,  and  it  must  be  admitted 
that  tbedecisiuns  are  not  harmonious,  up- 
on this  question.  The  law  of  this  state, 
which  has  been  cited,  evidently  contem- 
plates that  the  judgment  of  the  district 
court  shall  not  be  final ;  for  its  terms  ex- 
pressly limit  the  right  of  "  the  person  de- 
clared to  be  elected"  to  "enter  upon  and 
hold  said  office  until  such  decision  shall  be 
reversed  on  appeal."  The  construction 
sought  to  be  enforced  by  the  respondent 
renders  this  pro  vision  nugatory,  and  de- 
prives the  aggrieved  party  of  a  substan- 
tial right.  In  Payne  v.  Davis,  2  Mont. 3S2, 
the  value  of  the  property  involved  in  the 
controversy  was  foO.  The  act  of  the 
legislative  assembly  declared  that  this 
court  shall  have  jurisdiction  in  civil  cases 
"  where  the  amount  in  dispute  exceeds  one 
hundred  dollars."     Upon  the  motion  of 


the  respondent  to  dismiss  the  appeal,  we 
held  that  "statutes  must  be  so  construed 
as  to  maintain  the  right  of  appeal  if  the 
established  rules  of  Interpretation  are  not 
violated, "  and  adjudged  that  the  restric- 
tlon  was  inconsistent  with  the  organic 
act  of  the  territory,  which  allowed  ap- 
peals"in  all  cases  from  the  final  decisions" 
of  the  district  court,  and  therefore  void. 
The  case  was  then  heard  and  determined 
upon  its  merits.  Subsequently  the  statute 
concerning  this  subject  was  amended,  and 
now  provides  as  follows:  "The  supreme 
court  shall  have  appellate  jurisdiction  in 
all  cases  tried  in  the  dlstrictcourts."  Code 
Civil  Proc.  §  (597.  Let  us  consider  some 
sections  of  the  Code  of  Civil  Procedure: 
"A  judgment  or  order  in  a  civil  action,  ex- 
cept when  expressly  made  final  by  this 
act,  may  be  reviewed  as  prescribed  by  this 
act."  Section  418.  "An  appeal  may  be 
taken  to  the  supreme  court  from  the  dis- 
trict courts  in  the  following  cases :  First, 
from  a  final  judgment,  or  any  part  there- 
of, entered  In  an  action  or  special  proceed- 
ingcommenced  in  those  courts, or  brought 
into  those  courts  from  other  courts;  sec- 
ond, from  an  order  granting  or  refusing  a 
new  trial."  Section  444.  The  constitu- 
tion declares  that  "the  appellate  jurisdic- 
tion of  the  supreme  court  shall  extend  to 
all  cases  at  law  and  In  equity,  "(article  8,  § 
3;)  and  it  is  claimed  by  the  respondent 
that  an  election  contest  Is  not  Included  by 
the  word  "cases, "  which  has  a  technical 
meaning.  This  construction  would  con- 
fine the  jurisdiction  of  this  court  within 
narrowbounds.  Butitisobviousthat  full 
effect  has  not  been  given  to  every  part  of 
the  Instrument,  which  in  this  matter  is 
its  own  interpreter.  The  eleventh  section 
uses  this  language  in  defining  the  jurisdic- 
tion of  the  district  court:  ^The  district 
court  shall  have  original  jurisdictionin  all 
cases  at  law  and  in  equity."  Then  fol- 
lows the  phrase,  "including  all  cases," 
which  are  enumerated,  such  as  "proceed- 
ings in  insolvency,  •  •  •  actions  to  pre- 
vent or  abate  a  nuisance,  •  •  *  all 
matters  of  probate,  •  •  •  actions  for 
divorce  and  for  annulment  of  marriage, 
and  for  all  such  special  actions  and  pro- 
ceedings as  are  not  otherwise  provided 
for."  The  framers  of  the  constitution 
have  plainly  Ignored  the  familiar  significa- 
tion which  Is  attached  in  the  Reports  to 
"cases  at  law"  and  "cases  in  equity." 
This  view  is  confirmed  by  this  section: 
"There  shall  be  but  one  form  of  civil  ac- 
tion, and  law  and  equity  shall  be  admin- 
istered in  the  same  action."  Article  8,  § 
28.  The  fifteenth  section  of  the  same  arti- 
cle Is  of  vital  force  in  this  discussion: 
"Writs  of  error  and  appeals  shall  be  al- 
lowed from  thedef'.isionsof  the  said  district 
courts  under  such  regulations  as  may  be 
prescribed  by  law."  Construing  these 
provisions  together,  it  Is  clear  that  the 
appellate  jurisdiction  of  this  court  extends 
to  all  cases,  actions,  and  proceedings  which 
have  been  finally  decided  in  the  district 
courts.  Our  jurisdiction  is,  in  substance, 
similar  to  that  of  the  supreme  court  under 
the  tenltorial  government,  and  this  ob- 
jection could  have  been  urged  with  equal 
power  before  the  transition  to  statehood. 
The  case  of  Heyfron  v.  Mahony,  ante,  93. 
which  was  an  election  contest  under  tho 
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Btatute  supra  tor  the  same  office,  was  filed 
July  8. 1889,  In  the  supreme  court  ol  the 
territory,  and  was  upon  the  docket  dur- 
ing three  terms.  The  able  and  learned 
counsel  tor  the  respondent  never  ques- 
tioned the  Jurisdiction  of  the  appellate 
court,  and  argued  the  case  upon  its  merits. 
The  cases  ol  Dorsey  v.  Barry,  24  Cal. 
449,  and  Casgrave  v.  Howland,  Id.  457, 
support  the  position  ol  the  respondent 
that  the  power  of  the  court  which  tries 
an  election  contest  ceases  upon  the  entrj' 
of  the  judgment,  and  that  it  cannot  grant 
a  new  trial,  or  reopen  the  issues  of  law  or 
fact.  This  conclusion  is  reached  by  the 
construction  of  this  section  of  the  Code  of 
Civil  Procedure  of  the  state  of  California: 
"  Either  party  aggrieved  by  the  Judgment 
of  the  court  may  appeal  therefrom  to  the 
supreme  court  as  In  other  cases  of  appeal 
thereto  from  the  superior  court. "  Section 
112«.  This  is  found  In  the  title,  which  pro- 
vides for  "contesting  certain  elections." 
When  we  consult  the  chapter  regulating 
"appeals  from  county  courts, "  it  will  be 
seen  that  they  are  limited  to  "an  order 
granting  or  refusing  a  new  trial  in  the 
cases  designated  in  this  section."  Code 
Civil  Proc.  §  »B6.  Election  contests  are  not 
specified  in  the  cases  which  are  enumerat- 
ed. But  in  this  state  the  district  court 
possesses  Jurisdiction  of  the  same  matter, 
and  the  practice  has  been  uniform  that 
the  appellate  court  will  not  consider  the 
evidence  in  the  record  when  there  is  no 
motion  for  a  new  trial.  Allport  v.  Kelley, 
2  Mont.  343;  Cbumasero  v.  Vial,  3  Mont. 
376;  Largey  v.  Sednian,  Id.  472;  Broad- 
water V.  Richards,  4  Mont.  78,  2  Pac.  Rep. 
544;  Twell  v.  Twell,  6  Mont.  19,  9  Pac. 
Rep.  537;  Mining  Co.  v.  Hayes,  6  Mont.  31, 
9  Pac.  Rep.  581;  Blessing  v.  Sias,  7  Mont. 
103, 14  Pac.  Rep.  663.  On  an  appeal  from 
a  Judgment,  the  judgment  roll  alone  is 
brought  before  this  court.  Chumasero  v. 
Vial,  supra;  Clark  v.  Baker,  6  Mont.  153, 
9  Pac.  Rep.  911;  Princeton  Mln.  Co.  v. 
First  Nat.  Bank,  7  Mont.  530,  19  Pac.  Rep. 
210.  In  Chumasero  v.  Vial,  supra,  we  said : 
"This  appeal  has  been  taken  from  the  Judg- 
ment alone,  and  the  only  questions  before 
us  relate  to  the  conclusions  of  law,  which 
must  be  drawn  from  the  facts.  "  The  case 
of  Princeton  Min.  Co.  v.  First  Nat.  Bank, 
supra,  was  tried  by  the  court  without  a 
jury,  and  Mr.  Justice  Bach,  in  the  opin- 
ion, says:  "There  was  no  moti<m  for  a 
new  trial  made.  Therefore,  we  are  to  con- 
clude that  all  of  the  findings  are  support- 
ed by  the  evidence;  that  there  was  no  evi- 
dence to  sustain  the  findings  requested  and 
refused  ;  and  that,  where  there  Is  no  find- 
ing on  any  issue,  the  court  found  in  favor 
of  the  plaintiff  upon  that  Issue.  Hnch  la 
the  rule  laid  down  by  the  statutes  and 
from  the  authorities."  This  procedure 
was  followed  in  Ileyfron  v.  Mahony,  su- 
pra, and  has  been  adopted  in  some  states. 
Govau  v.  Jackson,  32  Ark.  553;  Dobyns  v. 
Weadon,  50  Ind.  298;  Hadley  v,  Gutrldge, 
.58  Ind.  307.  We  are  therefore  of  the  opin- 
ion that  the  appellant  was  compelled  by 
the  adjudications  of  this  court  to  resort 
to  the  practice  which  is  therein  defined. 

It  now  becomes  necessary  to  refer  to 
some  of  the  findings  of  tlic  facts  by  the 
court  below  which  are  properly  before  us 
lorrevlew:    (5)  "The  returns  oftheelec- 


tton  at  precinct  84  were  delivered  to  the 
clerk  of  the  board  of  county  commissioners 
by  the  said  W.  A.  Pennycook,  one  of  the 
judges,  in  person,  some  time  between  the 
Ist  and  the  15th  day  of  October,  1889. 
•  *  *  The  said  returns  contained  the 
proper  tally  sheets  and  extensions;  the 
names  of  the  candidates  voted  for;  the 
number  of  votes  received  by  each,  written 
in  full  length,  in  words  duly  certified  by 
the  judges  and  clerks  who  held  the  said 
election  at  said  precinct.  ♦  •  •  The 
signatures  to  the  said  returns  are  in  the 
true  andgenuinehandwritlngof  the  Judges 
and  clerks  of  election  at  said  precinct,  and, 
from  an  Inspection  of  said  returns,  the 
number  of  votes  cast,  and  for  whom  cast, 
can  be  easily  ascertained. "  (7)  "  The  said 
returns  from  said  precinct  34  show  upon 
their  face,  and  the  court  finds  the  fact  to 
be,  that  174  votes  were  polled  thereat  at 
said  election,  and  that  the  respondent, 
Eugene  t>.  Sullivan,  received  at  said  pre- 
cinct 165  votes,  and  the  contestant,  John 
E.  Lloyd,  9  votes.  At  all  the  other  pre- 
cincts of  said  county,  as  shown  by  the  re- 
turns thereof,  respondent  received  at  said 
election  3,363  votes,  and  the  contestant, 
3,490  votes.  So  that,  counting  tlie  votes 
cast  at  precinct  34  together  with  the  votes 
cast  at  all  the  other  precincts  of  said  coun- 
ty for  the  ofllce  of  sheriff,  the  contestant, 
Lloyd,  received  3,499  votes,  and  the  re- 
spondent 3,528  votes,— a  majority  o!  29 
votes  for  said  office  In  favor  of  said  Sulli- 
van; andthe  courtsofinds  the  fact  to  be." 
(11)  "The  polls  were  closed  at  six  o'clock, 
as  announced,  and  thereafter,  during  th« 
evening  and  night  of  said  day,  the  said 
judges  proceeded  to  canvass  and  count, 
and  make  out  the  returns  of,  the  votes  ctutt 
at  said  precinct."  (12)  "That  A.  N.  An- 
derson and  Thomas  O'Keefe,  who  were 
sworn  as  clerks  ol  election  at  said  precinct 
34,  performed  nrme  of  the  clerical  work 
thereat,  but  all  the  clerical  work  was  per- 
formed by  the  judges,  and  principally  by 
Pennycook."  (15)  "On  the  whole  evi- 
dence the  court  finds  that  the  sflld  election 
held  at  precinct  34,  in  said  county  on  the 
Ist  day  of  October,  1889,  was  fairly  and 
honestly  conducted;  that  no  fraud  was 
committed  or  attempted  at  said  precinct 
by  the  election  officers  or  others ;  that  such 
irregularities  as  occurred  thereat  were 
without  fraudulent  intent,  and  resulted  In 
injury  to  no  one,  and  did  not  affect  the  re- 
sult or  the  fairness  of  the  election ;  that  all 
voters  registered  for  said  precinct  who  ap- 
plied to  vote  were  permitted  to  vote;  that 
no  intimidation  or  undue  influence  was  ex- 
ercised or  attempted  upon  the  voters  by 
any  one;  that  the  said  judges  and  clerks, 
nor  either  of  them,  did  not  mark  any  bal- 
lot after  Its  deli  very  by  the  voters  to  the 
judge  of  election,  nor  were  said  ballots 
marked  by  the  judges  of  election  In  any 
manner  except  by  the  official  stamp  placed 
there<m  before  they  were  dellvend  to  the 
voters;  and  that  the  said  returns  from  the 
said  precinct  34  express  and  show  the  true 
and  correct  result  of  said  election  held 
thereat. " 

It  is  apparent  from  the  findings  of  the 
facts  that  the  election  of  the  appellant  or 
respondent  to  the  office  in  controversy 
depends  upon  the  vote  of  the  precinct  num- 
bered 34  in  the  county  of  Silver  Bow.    The 
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court  below  decided  that  the  returns  wblcb 
bad  been  rejected  by  tbe  board  ot  canvvsa- 
era  were  valid,  and  exhibited  the  true 
count  of  the  ballots  wbicb  bad  been  cast 
by  the  legal  voters.  This  is  the  battlefield 
of  the  judicial  conflict.  We  are  BurpriMed 
that  the  counsel  for  tbe  respondent  main- 
tains that  "  the  question  of  fraud  in  tbe 
conduct  of  theelection  at  precinct  84,  which 
was  thrust  into  this  case  by  contestant 
against  the  objection  ot  respondent,  is  an 
inimateriat  matter,  and  cannot  be  consid- 
ered as  an  element  in>itB  determination." 
This  was  tbe  main  issue  at  the  trial,  up- 
on wbich  testimony  was  offered  by  both 
parties;  and  tbe  objections  of  the  respond- 
ent upon  similar  grounds  were  overruled, 
and  tbe  court  found  distinctly  thereon, 
and  rendered  judgment  accordingly.  The 
record  sbo  ws  that  Bulllvan  bad  commenced 
an  action  against  Lloyd,  and  that,  upon 
a  question  raised  by  counsel,  the  court 
said :  "  In  tbese  two  cases  there  is  only  one 
point  to  decide,  and  that  is  as  to  who  is 
entitled  to  thisoiUce.  It  seems  to  me  that 
it  is  unnecessary  to  try  both  of  the  cases. 
Tbe  court  is  only  desirous  to  determine 
tbe  rights  of  tbese  parties  on  the  evidence 
that  may  bepresentcd  to  it.  I  think  that, 
from  the  pleadings  presented  in  these  two 
cases,  the  case  of  Lloyd  v.  Sullivan  pre- 
sents all  the  issues  between  these  parties, 
and  the  issue  of  that  will  determine  the 
whole  matter. "  The  statement  of  contest 
says  that  the  county  clerk,  "disregarding 
bis  plain  duty,  •  •  •  issued  a  certifl- 
eate  ot  election  to  the  said  otflce  to  tbe 
said  Sullivan ;  that  the  said  clerk,  in  sup- 
port of  his  said  illegal  action  as  hereinbe- 
fore set  out,  claims  to  have  knowledge  of 
the  return  of  a  large  number  of  votes  for 
the  said  Sullivan  us  returned  from  prpcinct 
34,  said  county,  and  which  said  returns 
were  not  included  in  the  said  abstract  of 
votes,  and  which  said  votes,  if  they  had 
been  so  returned,  would  in  fact  give  to  the 
said  Sullivan  the  highest  number  of  votes 
for  the  said  office ;  that  in  fact  and  in  law 
there  were  no  legal  returns  presented  to 
said  canvassers  from  the  said  precinct  34; 
•  •  •  that  tbere  were  no  legal  returns, 
as  by  law  in  such  cases  provided,  ever  or 
at  all  received  by  said  canvassers. "  The 
answer  denies  these  allegations.  The  tran- 
script shows  that  the  appellant  at  all 
times  assailed  the  returns  ot  this  precinct, 
and  the  conduct  ot  the  officers  thereof,  and 
pointed  out  specifically  his  objections. 
The  respondent  did  not  file  a  demurrer  to 
the  statement  of  contest,  or  move  to 
make  any  part  thereof  slieciflc  and  cer- 
tain, or  by  any  pleading  attack  the  same. 
In  Heyfiron  v.  Mahony,  supra,  we  consid- 
ered briefly  the  nature  of  this  proceeding, 
and  held  uiat  it  was  proper  to  allow  the 
grounds  to  be  amended  to  conform  to  the 
proof.  If  the  court  below  had  sustained 
this  objection  of  the  respondent,  the  appel- 
lant could  propose  amendments  in  compli- 
ance with  the  ruling,  and  the  same  issue 
would  have  been  heard  and  determined. 
But  we  think  that  the  trial  wasconducted 
upon  the  correct  theory  and  Interpreta^ 
tlon  of  the  pleadings.  This  view  Is  enter- 
tained by  distinguished  lawyers,  whose 
opinion  upon  the  issue  involved  in  the  con- 
test is  entitled  to  great  respect.  Hon. 
George  Gray,  of  Delaware,  delivered  a 


speech  in  April,  1890,  in  the  senate  of  tbe 
United  States,  regarding  this  matter,  and 
said:  "I  had  intended,  but  I  will  not  de- 
tain tbe  senate  longer  by  doing  so,  to  re- 
fer to  tbe  opinion  of  the  court  of  the  state 
of  Montana,  after  the  territory  had  lie- 
come  a  state.  In  a  cause  that  was  properly 
before  it  concerning  the  election  of  the 
sheriff  of  Silver  Bow  county,  in  which  the 
whole  conduct  of  that  election  at  precinct 
84  was  gone  into  judicially,  and  judicially 
found  and  determined.  ♦  ♦  •  Inthecase 
to  which  I  have  just  alluded,  decided  in 
February,  the  court  makes  certain  find- 
ings. They  are  very  interesting,  of  course 
not  binding  on  the  senate,  but  certainly 
persuasive  as  tbe  judgment  of  a  court  up- 
on tbe  tacts  that  were  in  contest  before  it, 
in  a  case  pleaded  to  issue,  and  in  which 
the  issue  involved  tbe  integrity  of  these 
polls. "  21  Cong.  Rec.  8104.  The  fifteenth 
finding  of  fact,  supra,  is  then  quoted  by 
the  honorable  senator,  who  has  a  bias  for 
tbe  respondent.  We  bave  read  carelully 
every  speech  and  document  relating  to  the 
admission  of  the  senators  from  this  state, 
and  cannot  find  any  expression  of  dissent 
from  this  remark  regarding  tbe  issue  to 
be  investigated  by  thecourt  below.  When 
we  reflect  that  every  observation  in  that 
high  body  of  legislators  attracts  search- 
ing and  intelligfent  criticism,  the  unanimity 
upon  this  point  is  convincing. 

The  branches  of  this  extensive  examina- 
tion may  be  treated  in  four  divisions,  and 
we  will  discuss  in  the  first  place  the  con- 
duct ot  the  officers  of  the  election  at  pre* 
clnct  S'l,  and  the  sta  tutes  governing  them. 
It  appears  that  there  were  three  persons 
who  served  as  judges  ot  election,— W.  A. 
Pennycook,  John  Morrison,  and  William 
O'Reagau, — the  first  two  named  being  ap- 
pointed as  Republicans,  and  the  last  as  a 
Democrat.  The  statute  requires  the  num- 
ber to  be  five,  and  that  vacancies  shall  be 
filled  i»n  the  morning  of  the  election  by  the 
voters.  St.  16th  Sess.  p.  140,  §  21 ;  Comp. 
St.  div.  5,  S  1011.  "The  said  judges  shall 
choose  two  persons,  having  the  same 
qualifications  with  themselves,  to  act  as 
clerks  of  the  election. "  Comp.  St.  div.  6, 
§  1012.  A.  M.  Anderson  and  Thomas 
O'Keefe  were  evidently  selected  for  this 
purpose.  Anderson,  the  sole  officer  of  tbe 
election  who  testified  at  the  trial,  was 
called  by  the  respondent,  and  we  quote 
from  tbe  record  his  answers  to  tbe  qnee- 
tions:  "  Pennycook  wanted  nie  to  act  as 
clerk,  and  I  refused,  but  he  said  to  stay 
around,  and  he  would  do  it  for  me.  Who 
did  the  clerical  work?  Pennycook.  Did 
Morrison  do  some?  Yes,  sir.  So  that  the 
clerks  did  not  do  the  work.  That  work 
was  done  by  the  judges?  Yes,  sir.  There 
was  another  clerk  appointefl,  too?  Yes, 
dlr;  Tom  O'Keefe.  Did  he  act  as  clerk? 
I  don't  think  be  did.  I  went  away  about 
eight  minutes  to  seven.  Tbe  polls  were 
closed  then?  Yes,  sir;  they  closed  the 
polls  at  six  o'clock.  Did  Pennycook  say 
anything  about  going  away?  No,  sir.  I 
asked  him  at  six  o'clock  It  1  could  go,  and 
he  said,  'Yes;  you  can  go  to  work.'"  The 
witness  testified  that  he  worked  the  night 
before  and  the  night  alter  the  election,  and 
upon  cross-exuniination  said:  "You  say 
that  you  came  down,  according  to  Mr. 
Pennycook 's  orders,  to  act  as  cleric  of  that 


Digitized  by 


Google 


222 


PACIFIC  REPORTER,  Vol.  24. 


(Mont. 


election?  Yes,  aJr;  he  sent  for  me.  Ana 
matter  of  fact,  did  you  ever  write  a  line  in 
that  election?  T  never  did.  Who  showed 
you  the  election  returns  after  the  close  of 
the  election?  Pennycook.  Where?  He 
showed  it  to  me  when  he  came  back  from 
town.  When  he  came  back  from  Butte? 
The  next  time  I  saw  him.  Where  did  he 
have  them?  He  had  the  papers  In  his 
hands.  Did  yon  certify  that  they  [the  re- 
turns] were  correct?  Yes,  sir.  How  did 
you  know  that  they  were  correct,  U  you 
did  not  keep  them  yourself?  I  don't  say 
that  I  Just  know.  Is  it  not  a  fact  that 
you  do  not  know  whether  they  were  cor- 
rect or  not?  How  could  I  know,  when  I 
did  not  keep  them?  Do  you  know  when 
O'Keefe  signed  those  returns?  I  suppose 
the  same  time  as  1  did,— the  same  day. 
Was  his  name  down  when  you  8ij?ned? 
No,  he  signed  after  me,  I  think.  When  did 
you  see  Pennycook  after  that,  [the  closing 
of  the  polls,  and  going  to  work?]  I  don't 
know  if  It  was  a  day  or  two  days.  You 
didn't  see  him  the  next  morning?  No, sir; 
I  went  right  to  bed  when  I  came  from  my 
work.  You  didn't  see  him  the  second  day 
after  that?  I  think  I  saw  him  that  night 
at  twelve  o'clock,  when  I  was  eating  my 
supper.  I  saw  him  then.  What  night 
was  that?  The  second  or  third  night 
after  election. " 

What  are  the  duties  which  the  law  de- 
Tolves  upon  the  clerks  of  an  election? 
"Previous  to  votes  being  taken,  the 
•  *  •  clerks  of  election  shall  take  and 
subscribe  the  following  oath :  'I,  A.  B.,do 
solemnly  swear  or  affirm  that  I  will  per- 
form the  duties  of  clerk  of  the  election  ac- 
cording to  law,  and  the  best  of  my  ability, 
and  that  I  will  studiously  endeavor  to 
prevent  fraud,  deceit,  and  abuse  in  con- 
ducting the  same.'"  Comp.  St.  div.  5, 
§  1015.  At  the  opening  and  before  the 
closing  of  tlie  polls,  "one  of  the  clerks,  un- 
der the  direction  of  the  judges,  shall  make 
proclamation  of  the  same."  Id.  §  1017. 
"  The  clerk  of  the  election  shall  enter  the 
name  of  the  elector  and  number  in  the 
poll-book."  Id.  §  1019.  'Upon  the  ad- 
journment of  the  polls  the  clerk  shall.  In 
the  presence  of  the  Judges,  compare  their 
respective  poll-lists, compute  and  setdown 
thenumber  of  votes,  and  correct  all  mis- 
takes that  may  be  discovered,  according 
to  the  decision  of  the  board,  until  such 
poll-lists  shall  be  made  in  all  respects  to 
correspond."  Id.  §  1024.  "The  ballots 
and  tlie  poll-lists  agreeing,  or  being  made 
to  agree,  the  board  shall  then  proceed  to 
count  and  ascertain  the  number  of  votes 
cast;  and  the  clerks  shall  set  down  in 
their  poll-books  the  names  of  every  person 
Voted  for,  and.  at  full  length,  the  office  for 
which  such  person  received  such  votes, 
and  the  number  he  did  receive,  the  number 
being  expressed  at  full  length ;  such  entry 
to  be  made,  as  near  as  circumstances  will 
admit,  In  the  following  form:    •    •    • 

Ortifled  by  ns.  Attest: 

-    -  M.n.i 

Jndgea  of  Elaetton.** 


B.  >  M.S.} 

and  vaerks  o(  Election.        O.  P.  > 
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<J.B.i 


Id.  §  1030.  "The  Judges  of  election  shall 
then  inclose  and  seal  one  of  the  poll-books, 
under  cover,  directed  to  the  clerk  of  tlie 
board  of  county  commissioners  of  the 
county  In  which  such  election  w^as  held ; 


and  the  packet  thus  senled  shall,  within 
three  days  from  the  closing  of  the  polls, 
be  conveyed  by  one  of  the  Judges  or  clerks 
of  election,  to  be  determined  by  lot,  to  the 
post-office  nearest  the  house  in  which  said 
election  for  such  precinct  was  held,  and 
register  and  mail  the  same  to  the  clerk  of 
the  board  of  county  commissionerB. "  Id, 
S  1031. 

All  the  statutory  proTlslons  requiring 
the  services  of  the  clerks  of  the  election  at 
precinct  34  were  deliberately  violated  hj 
the  three  judges.  The  clerks  were  selected 
with  the  understanding  that  they  did  not 
possess  the  necessary  qualifications,  and 
that  they  should  not  perform  their  lawful 
duties.  The  poll-book  which  is  mentioned 
in  the  last  section  was  delivered  person- 
ally by  Pennycook  to  the  county  clerk. 
There  is  no  evidence  to  prove  the  time 
when  the  poll-books  and  returns  were 
Ijrepared,  but  Anderson  did  not  affix  bis 
signature  until  the  unusual  hour  of  mid- 
night, upon  the  second  or  third  day  after 
the  election ;  and  the  name  of  hla  co-clerk, 
O'Keefe,  was  not  visible.  In  the  meantime, 
Pennycook  had  visited  Butte,  and  re- 
turned ;  and  it  is  needless  to  say  that  it 
was  generally  known  then,  from  the  news 
of  the  election  which  had  been  received, 
that  the  vote  of  precinct  84  might  turn 
the  scale  in  the  county  of  Silver  Bow  and 
the  state.  He  was  compelled  to  make  an- 
other trip  to  Butte,  and  carried  the  poll- 
book,  which  for  some  Inexplicable  reason 
hadnotbeenput  In  proper  form  as  prompt- 
ly as  the  law  demands.  "As  soon  as  the 
polls  of  the  election  shall  be  finally  closed, 
the  Judges  shall  immediately  proceed  to 
canvass  the  vote  given  at  such  election, 
and  the  canvass  shall  be  public,  and  shall 
continue  until  completed."    Id.  §  1027. 

JohnWIJKon  testified  that  he  and  Charles 
Omowere  In  this  polling  place  at  about  7% 
o'clock  p.  M.  "Did  somebody  put  him 
[Omo]  out?  He  was  told  to  go  out.  By 
whom?  By  [Pennycook.]  AVhat  else  did 
he  say  to  him?  I  don't  know  as  I  lieard 
him  say  anything,  except  that  he  had  no 
business  there,  he  said.  What  did  Omo 
say?  He  stepped  out. "  Charles  Omo  tes- 
tified: "What  else  did  you  see  him  [Pen- 
nycook] do  while  you  were  there?  Ho 
stopped  very  shortly  when  I  stepped  In, 
and  says, '  Whatcan  Idofor  you?'  I  said, 
'  Isn't  there  anything  in  here  to  drink  or 
smoke?*  'No,'  he  says,  'there  is  nobody 
allowed  in  here,  and  the  polls  are  closed. 
Please  step  out.'  I  said  I  supposed  this 
was  a  public  place.  He  said:  'Not  at 
present.  Please  step  out.'  I  did  not 
move,  and  he  jumpe<l  up,  and  came  over 
to  where  I  was.  and  said, '  Please  step  out.* 
What  did  yon  do  when  they  told  you  to 
goout?  Looked  around, and  then  stepped 
over  to  the  door,  and  Pennycook  took  me 
by  the  shoulder,  and  said,  'Please  step 
out;'  and  Isaid, 'AU  right,' and  walked 
out,  and  he  shut  the  door  behind  us.  Who 
told  you  that  this  was  not  a  public  place? 
Pennycook.  Did  these  gentlemen  say  any- 
thing to  you  about  it?  Morriscm  said: 
'The  best  thing  you  can  do  is  to  go  out, 
and  attend  to  your  business.'"  Thomas 
McCann  testified  that  he  voted  "the 
straight  Democratic  ticket,  except  two 
men.  Were  you  there  after  the  polls 
closed?    I  was.    Did  you  go  into  the  polls 
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after  they  were  closed?  No,  sir.  Why  did 
you  not?  I  could  not  get  In.  Did  you  try 
to  get  in?  Yea,  sir.  Why  couldn't  you 
getiu?  The  judges  wouldn't  let  me.  Did 
you  notice  anything  peculiar  about  this 
place?  Nothing,  only  the  door  ■was 
locked.  Did  you  try  It?  Yes,  sir.  Do  you 
linow  who  wae  inside?  Fennycoolc  and 
Morrison;  that  was  all  I  saw.  How  did 
you  see  them?  1  saw  PennycooU  open 
the  door  once  or  twice.  What  did  you 
say  to  the  persons  inside  when  yon  tried 
to  get  in,  and  found  the  door  locked?  1 
told  them  that  I  thought  anybody  could 
go  In  there  that  wanted  to.  What  did 
they  reply?  That  they  could  not.  You 
were  there  until  halt  past  nine?  Yes,  sir; 
about  that  time.  I  went  to  bed  between 
half  past  nine  and  ten.  Were  they  [Pen- 
nycook  and  Morrison]  in  there  all  that 
time?  Yes,  sir."  Dennis  O'Nell  testifled 
that  he  was  "electioneering"  at  this  pre- 
cinct, and  "voted  for  the  Democratic  can- 
didates. You  say  ttat  you  went  up  to 
the  polling  place  after  the  polls  were 
closed,  and  that  the  only  reason  that  no 
person  was  allowed  in  there  was  what 
Penny  cook  told  you,—  that  they  were 
drunk?  Yes,  sir.  Do  you  know  that  the 
other  men  who  went  there,  and  asked  for 
drink,  were  drunk?  No,  sir.  You  don't? 
I  know  that  they  was  not.  You  know 
that  men  went  there,  and  asked  for  ad- 
mission, who  were  not  drunk  ?  Yes,  sir. " 
From  this  and  other  evidence,  which  is 
contained  in  a  voluminous  record,  and  can- 
not be  quoted  at  length,  it  is  proved  that 
O'Reagan,  one  of  the  judges  of  the  elec- 
tion, did  not  discharge  his  grave  public 


task  after  the  polla  were  closed.  Penuy- 
coukand  Morrison  conducted  privately  the 
canvass,  and  excluded  all  psrsons  from  a 
privilege  secured  by  the  statute.  The  tes- 
timony does  not  prove  that  one  citizen 
ever  saw  a  ballot  produced  from  the  box 
of  this  precinct,  or  heard  it  read  or  tallied. 
There  was  no  public  canvass.  The  record 
does  not  disclose  any  reason  for  the  as- 
sumption by  Pennycook  and  Morrison  of 
the  labor  and  responsibility  which  should 
have  been  shared  by  five  judges,  and  two 
clerks  of  the  election. 
The  certificate  of  the  returns  iairregular: 


OvUfled  by  w  thto  Miajot  Ostobsr,  A.  D.  18W. 

W.  A.  PIHHTCOOK, 


.Utest: 
Thob.  O'Kiin, 
A.  N.  Aksubsox, 


x, }  Clerkaot  John  Uobbisom, 
•X,  i  ElseUon.  Wx.  O'Beaoam, 


1 


JndM 
Electlos 


The  statute, supra, requires  the  clerks  to 
certify,  and  the  judges  to  attest,  the  num- 
ber of  votes  received  by  each  person. 

2.  We  will  now  comment  upon  the  an- 
omalous features  of  the  returns  of  pre- 
cinct 34.  The  statute  provides  that  the 
name  of  every  elector  shall  be  pronounced 
"  with  an  audible  voice, "  by  the  judges  to 
whom  his  ticket  may  be  delivered,  before 
the  same  shall  be  put  in  the  box,  and  the 
clerk  of  the  election  shall  enter  thenameof 
the  elector  and  number  in  the  poll-book. " 
The  voters  of  the  precinct  were  numbered 
consecutively  from  1  to  174,  and  the  poll- 
book  shows  that  they  cast  their  ballots  in 
the  following  remarkable  order:  The  three 
judges,  the  two  clerks,  and  the  remainder 
in  alphabetical  array,  according  to  the 
capital  letter,  from  John  A.  Anderson  to 
Bobt.  Youngberg,    This  Is  the  list: 


Ko. 

No 

No 

No. 

No. 

1.  W.  A.  Pennycook. 

36. 

J.  Coagrave. 

71. 

T.  Hendrlckaon. 

106. 

Otto  Leyer. 

141. 

Chaa.  Pldgeon. 

*.  John  MorriRon. 

«T. 

C.  Caas'dy. 

72. 

M.  F.  Hogan. 

107. 

Wm.  Mnher. 

142. 

John  Pleraon. 

«.  Wm.  O'Kesfcan. 

8S. 

D.  Doccico. 

78. 

Wm.  Hnldberg. 

lOa. 

Jaa.  Mulligan. 

148. 

K.  Pollock. 

4.  Thoa.  O'Keet*. 

89. 

G.  Doccico. 

74. 

Ole  Hanaon. 

109. 

John  Morlarty. 

144. 

A.  Ppderson. 

6.  A.  M.  Anderson. 

40. 

M.  Doherty. 

75. 

Matt  laaaceon. 

110. 

J.  Moran. 

146. 

Jos.  Preston. 

•-  John  A.  Anderson. 

41. 

John  Dnrkin. 

76. 

0.  Jobnaaaon. 

lU. 

P.  W.  J'nrphy. 

]4«. 

J.  F.  Pogson. 

r.  S.  Alaworth. 

42. 

C.  A.  UahlRreen. 

77. 

A.  Jensen. 

112. 

J.  P.  Mnrphy. 

147. 

C.  F.  Pet'eraon. 

8.  Hen.  Andenion. 

43. 

John  Delaven. 

78. 

J.  T.  Johnson. 

118. 

N.  Morfln. 

148. 

John  Pettetaon. 

9.  Axel  Anderaon. 

44. 

Joe  DavlB. 

79. 

A.  Johnson. 

114. 

R.  Mooney. 

149. 

A.  Rod. 

10.  H.  Abraham. 

46. 

Jaa.  Douglas. 

80. 

Ole  Johnson. 

116. 

J.  Hnrey. 

160. 

John  Reynolds. 

11.  N.  E.  Albnm. 

46. 

Martin  Deecy. 

81. 

Sam  Jobnaon. 

lie. 

L.  K.  Moore. 

151. 

A.  Rlchter. 

13.  Siran  Anderson. 

47. 

Thoa.  Dnnn. 

82. 

Chaa.  Johnson. 

117. 

J.  P.  McDonald. 

162. 

JiiB.  Ryan. 

IS.  Jaraea  Bnsh. 

48. 

M.  Doi'uherty. 

83. 

Frank  Johnson. 

118. 

John  McLeod. 

1B.S. 

Geo.  Remberg. 

14.  C.  Baaudet. 

49. 

R.  Ere^>aon. 

84. 

R.  Keophle. 

119. 

B.  ycHrgh. 

164. 

J.  Rourke. 

15.  Win.  Beattla. 

60. 

Jaa.  LuKlish. 

86. 

N.  Kontflon. 

120. 

John  McAToy. 

166. 

Olle  Rosrnson. 

IS.  John  Bergftaen. 

U. 

0.  N.  Erickaon. 

86. 

J.  N.  Kelly. 

121. 

J.  McKadden. 

166. 

Owen  SliiTln. 

17.  Frank  Brady. 

B2. 

I>.  N.  Fish. 

87. 

A.  Kehm. 

122. 

Dan  McCarthy. 

167. 

H.Smith. 

18.  H.Broderlok. 

68. 

Mike  Flaherty. 

88. 

John  Knakda. 

123. 

J.  W.  Mn  Ike. 

168. 

J.  srnnger. 

1».  Wm.  Broea. 

M. 

Chna.  Fenton. 

89. 

NelK  Knrkkola. 

121. 

Thoa.  McCaan. 

159. 

Chas.  SwansoB. 

30.  .lohn  Boacfaer. 

65. 

T.  F.  Gibbons. 

90. 

M.  Kearney. 

120. 

Chrla.  Nelson. 

160. 

Jaa.  Steele. 

21.  Kcble  Britton. 

5S. 

Jaa.  P.  Gallagher. 

91. 

M.  F.  Keete. 

126. 

Oacar  Nelnie. 

161. 

L.  Snhnt. 

Sa.  A.  Brooka. 

67. 

Tom  Gallagher. 

92. 

Robt.  Kelly. 

187. 

M.  Neylan. 

182. 

John  Kmlth. 

M.  J.  J.  Bmndt. 

68. 

Wm.  Grant. 

93. 

Ed  Leary. 

128. 

Ole  Nelaon. 

1C3. 

L.  Studneas. 

24.  Wm.  Brnna. 

69. 

A.  GiillB. 

94. 

Fred  I-evett. 

129. 

C.  Koegan. 

164. 

C.  Strrnm. 

28.  R.  Bryatrone. 

80. 

E.  Grenlnnd. 

96. 

Ed  I.nng. 

180. 

Thos.  O-Keniy. 

166. 

Wm.  Snss. 

2*.  B.  A.  Borjcaaon. 

61. 

Wm.  Onodwln. 

96. 

D.  J.  I.,ynch. 

131. 

D.  O'Leary. 

]««. 

H.  TboinpaoD, 

87.  Frank  Cnrry. 

63. 

John  Uustaffaoa. 

97. 

A.  Linden. 

182. 

A.  Olaen. 

167. 

Ed.  Wesner. 

28.  U.  Cannaran. 

C3. 

0.  Gllhooly. 

98. 

N. IJnden. 

183. 

0.  Olaen. 

168. 

H.  WUllama. 

».  F.  H.  Cirdland. 

U. 

A.  Grt-en. 

m. 

A.  T.ocke. 

134. 

D.  O'Scll. 

K9. 

Jaa.  Whalen. 

OT.  1».  Cowley. 

66. 

Thop.  Herson. 

100. 

Jere.  l.orMn. 

135. 

E.  M.  Olander. 

170. 

E.  Williams. 

11.  C.  CampbeU. 

66. 

Nat  Boynea. 

101. 

Jan  LInfraa. 

136. 

G.  Permell. 

171. 

J.  Wnilne. 

12.  J.  Clark. 

67. 

Fat  Hannigan. 

102. 

C.  Llndgren. 

187. 

Ed  Pauley. 

172. 

Pat  White. 

S».  Tom  CaTanangb. 

68. 

A.  Henderaon. 

103. 

E.  Larson. 

I.IS. 

John  Peleraon. 

ITS. 

John  West. 

S4.  ChriB.  CaroUn. 

69. 

1).  Hogan. 

104. 

C.  Llndergreeo. 

189. 

John  Ppcaenye. 

174.  Bobt.Yoangbers. 

16.  V.  Cniaere. 

70. 

Chaa.  Uolatrom. 

106. 

C.  Larson. 

140. 

Frank  E.  Price. 

The  official  ballot  at  the  precinct  con- 
tained the  names  of  S2  candldatesfor  state, 
county,  and  township  offlcers,  to-wit: 
Member  of  congress,  governor,  lieutenant 
governor,  secretary  of  state,  attorney  gen- 
eral, treasurer,  auditor,  superintendent  of 
public  instruction,  clerk  of  supreme  court, 
chief  Justice,  two  associate  justices,  dis- 
trict judge,  county  clerk,  sheriff,  senator, 
10  representatives,  3  county  comraiRsion- 
itrs,  clerk  of  court,  treasurer,  county  su- 


perintendent of  schools,  surveyor,  assessor, 
coroner,  public  administrator,  attorney, 
two  justices  of  the  peace,  and  two  consta- 
bles. The  Bepublican  and  Democratic  par- 
ties had  respectively  made  nominations 
for  these  positions,  and  the  constitution 
was  submitted  for  approval.  Each  of  these 
alleged  voters  exercised  fully  his  right  of 
suffrage,  according  to  the  returns,  which 
embody  the  figures: 
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fHoat. 


II  Democrats  had  m  votes.  maWng.....;,  I.»l  wt" 
i  ••  Including     constitution,     171  „ 

Totes.    making ••     »«• 

1  ••  including     conatltutlon,     17»  ^ 

Totes.    making •_•     l" 

14  "  Including     constitution,     ITO,,^     ., 

votes,   making li  *** 

1  "  including     constitution,     16»  ,, 

votes,    making •••      IW 

1  ••  including     constitution,     108  ^ 

votes,  making •••      >«> 

t  "  including     constitution,     185  ^ 

votes,     making iw 


Total 


r,i«» 


JO  Republicans  had  3  votes,  making 00 

J  ••  Including     constitution,     J  ,, 

vote?,    making l" 

1  "  including     constitution,     1  ^ 

vote,    making I 

■0  -  Including     constitution,     A  ^^ 

votes,    making *<l 

4  ••  Including     constitution,     *  „ 

votes,    making *" 

]  ■•  Including     constitution,     J  ,, 

votes,    making • 

1  ••  including     constitution,    «  ^^ 

votes,    making • 

fpQtal     • '^® 

Grand  total    ^S** 

One  hundred  and  seventy-four  voters 
had  4a  votes  to  cast,— 7,808  votes.  Such 
mathematical  exactness  upon  the  part  of 
80  many  voters  Is  unprecedented.  When 
wo  remember  that  the  Australian  system 
prevailed,  and  that  a  mark  was  placed  op- 
posite the  name  oJ  each  candidate,  and 
that  a  large  number  of  these  persons  had 
recentlv  obtained  the  riBht  to  vote  through 
declarations  of  tlielr  intention  to  become 
citizens  of  the  United  States,  the  result 
tteems  to  be  wonderful.  At  the  same  time 
the  proposition  for  the  issuance  of  bonds 
in  the  sum  of  |26,000  for  school  purposes 
excited  a  slight  Interest,  and  only  91  vot- 
ers expressedtlielrwisliestiiereon.  Wewlll 
illustrate  these  views  by  a  reference  to  the 
vote  of  the  other  precincts  of  the  county 
of  Silver  Bow  and  the  state  upon  tlte 
adoption  ol  the  constitution,  and  the 
choice  of  a  member  of  congress : 


VOTI  OF  SlLVKB   Bow  COONTY  III  I'S*  FOE  COSOEESSMM 

AND  Constitution. 


Freclnds, 
No. 

1. 

is 

a  09 

r 

Confl 
to 

For. 

tl- 
tion 

Ag. 

ss 

21 

LI 

24 

14 

14 

14 

17 

24 

25 

21 

22 

•0 

10 

66 

12 

9 

25 

i 

18 

4 

11 

8 

S 

7 

""i 

8 
3 

I 

-al 

Is 

1 .  WalkervlUs 

339    208    2r>3 
1071  lOS,  12.1 
179!  101    IM 
286,  407    STl 
liiS'  107    139 
136   230    2SS 
15»    142,  190 
78    121    131 
200    215 1  277 
15!'  231    241 
133    104    135 
244    2411  260 
1»S,  I8I'  233 

286    417 

2.          "          

147    21» 

».  Cantervllle 

172    2 SO 

895    643 

5.  Butte 

1B3,  290 

«.      ••    

250*  36S 

7,       •* 

204|  801 

8,       M    „ 

lis   204 

».       ••    

801    419 

10.       "    

U.       "     

267    890 
146    287 

12.        ••     

£82'  485 

11         " 

263:  382 

u.       *•     

110      97 
108    170 
209,    e» 
12(1     «1 
UK),  107 
86:     23 

*8 

199 

282 

76 

203 

13 

88 

63 

77 

IS 

18 

142 

8 

2 

-.3 

U 

88 

« 

7 

104    207 
264    378 

174    278 

17             "           

84    18S 

1»*   South  Rntte 

228,  327 

15      63 

*J0.  Ct'ntcnaial  Brewery 

•-•1.  Rocker 

00 
01 
143 
16 
14 

77 

83 
63 
18 
"A 

106,  167 
67    121 

88    206 

^3    Silver  Bow 

21      31 

20|     35 

26.  McCune's  Wood  Camp 

25i  101 
3      12 

18        6 
8      19 

IS     12 

84'     28 
8        2 

«l       6 

140    186 
8      14 

9,     28 

og    Fecl^v , 

14!     27 

:'0    Divide                  

26      30 

40     63 

7:    10 

l3   CliDDer  Klae *.%»,*, 

7     U 

Total 

3.-06 

34ri6 

."taos 

467 

4129 

702J 

No  polls  were  opened  at  precinct  No.  SU 


The  following  was  the  result  In  the 
state:  Carter,  19,922  votes;  Maglnnls, 
18,264  votes;  total  for  congressman,  SS.ISS 
votes;  tor  the  constitution,  24,676  votes; 
against  the  constitution,  2,274  votes ;  total 
upon  the  constitution,  26,950  votes;  leav- 
ing a  difference  of  11,236  votes.  Although 
the  percentage  of  non-voters  upon  the  sub- 
mission of  the  constitution,  when  com- 
pared with  the  votes  recorded  for  the  con- 
gressionalcandldates,  is  high,  and  substan- 
tially the  same,  throughout  Montana,  in 
precinct  34  the  rule  does  not  operate,  and 
every  elector,  according  to  the  face  of  the 
returns,  voted  as  to  such  submission.  Even 
in  precincts  32  and  38,  where  only  10  and  11 
votes,  respectively,  were  polled,  this  aver- 
age is  unchanged. 

The  number  of  voters  In  the  county  at 
this  election  is  shown  by  another  table  to 
have  been  7,329.  When  we  consult  the  re- 
turns of  these  precincts  for  the  candidates 
for  the  offices  which  have  been  mentioned. 
It  will  be  seen  that  there  is  a  great  differ- 
ence between  the  possible  and  the  actual 
vot«.  The  number  of  citizens  who  failed 
to  signify  their  choice  in  some  respects  is 
so  regular  that  the  average  can  be  applied 
generally. 


Vote  of  Silveb  Bow  County  in  1889  for 
Officebs. 


PrecincL 

1 

S 

* 

4 

6 

t 

7 

8 

• 
10 
11 
13 
11 
14 
16 
It 
17 
18 
19 
20 
21 
23 
23 
24 
25 
26 
27 
28 


80  31 

81  68 
33  10 
83  U 

Total T,32» 


Pavlble  Vole 
18,327 

9.061 
13.186 
27.101 
12,21s 
16.908 
12,916 

8.487 
17,713 
17.015 
10.004 
21.115 
18.164 

9.148 
]«.073 
13.687 

8.16* 
13.981 

2.6116 

7,216 

6,084 

9.061 

1,517 

1,476 
No  polls  opened. 

7.7110 

eis 

1,148 
1,080 
1.240 
3.540 

410 

461 


AduaiVoU. 

17,800 

8,342 

10.418 

15,116 

11,804 

14,883 

12,003 

8,334 

1«,687 

16,590 

•.345 

lg,«8C 

16,009 

7,949 

14.87* 

l').8W) 

7.V81 

13,640 

3,293 

6,406 

4,680 

8,043 

1.88S 

1.833 


7,217 
6-20 
886 
986 
1,083 
2,81« 
303 
483 


276,385 


487 

SU 

1,718 

1,MS 

tl4 

1.035 

82S 

388 

1.115 

1,425 

65* 

2.43* 

1,145 

1,1»4 

l,l»t 

1,«8» 

1.878 

1.441 

873 

808 

554 

1,019 

183 

144 

ns 

05 
318 
144 
308 
201 
17 
18 

S3,«$3 


Another  peculiarity  of  this  vote — which, 
however,  commends  it  to  our  favor — Va 
the  triumph  which  the  supporters  of  the 
constitution  achieved.  It  is  tlie  greatest 
majority  that  has  been  reported  in  any 
precinct  of  similar  numbers,  being  172 
votes  for  and  2  votes  against  It.  While 
this  question  was  not  debated  during  the 
campaign  from  a  partisan  standpoint, 
the  votes  thereon  were  apportioned  In  the 
same  manner  as  if  they  had  been  for  the 
Democrats  and  against  the  Republicans. 
Tiie  county  of  Silver  Bow,  without  pre- 
cinct 34.  was  decidedly  Eepublican;  and 
the  insignificant  part  of  the  ballots  that 
wei*e  returned  for  its   candidates,  nnder 
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these  conditions,  must  be  noted  as  Btrange, 
and  without  an  exemplar  in  Montana. 

3.  We  will  i-eview  the  testimony  proving 
that  actual  Iraud  was  perpetrated  at  pre- 
cinct 31:  Before  the  record  is  examined, 
it  should  be  observed  that  most  ot  the 
persons  whose  names  are  ref^stered  upon 
the  poil-book  ol  the  precinct  were  em- 
plojed  at  the  time  ot  the  election  in  buUd- 
ini;  a  railroad  near  that  point,  and  van- 
ished when  the  work  was  Mulshed.  It  was 
therefore  difflcult  to  produce  them  upon  the 
trial  as  witnesses,  and  the  number  who 
testified  was  10  out  of  174  voters.  The 
appellant  offered  in  evidence  two  sub- 
pceuas,  with  their  returns  duly  verified, 
showing  the  names  of  the  voters  at  pre- 
cinct 34  who  could  not  be  found,  to  estab- 
lish diligence  upon  his  part  to  procure  their 
attendance.  The  objection  of  the  respond- 
ent to  their  Introduction  upon  the  grounds 
that  they  were  Irrelevant  and  immaterial 
was  sustained  by  the  court.  The  statute, 
supra,  provides  that  "each  party  shall  be 
entitled  to  subpoenas,  and  subpoenas  </uces 
tec-n/u,  as  In  ordinary  cases  In  law."  We 
affirmed  the  ruling  of  the  court  InHeyfron 
v.Mahony, supra,  that  these  papers  should 
be  admitted  for  this  purpose.  In  Bine  v. 
Peter,  40  Kan.  717,  20  Pac.  Rep.  441i,  the 
court  said:  "In  addition  there  were  sub- 
poenas issued  for  about  ninety  of  those 
claimed  by  Peter  to  be  fictitious  voters, 
and  the  return  of  the  officer  shows  they 
were  not  found  in  Harper  township. 
•  •  *  The  failure  to  find  the  residence 
of  BO  large  a  number  ot  purported  voters 
is  more  than  suggestive,  and  to  our  minds 
a  very  strong  proof  of  fraudulent  voting." 
The  effect  of  this  error  upon  the  rights  of 
the  parties  will  not  be  further  considered, 
but  the  circumstances  afford  a  satisfac- 
tory explanation  of  the  failure  of  the  con- 
testant to  bring  into  court  all  the  voters 
of  the  precinct. 

Charles  Johnson  testified  that  he  was  a 
registered  voter  ot  precinct  34,  and  that  he 
did  not  vote  at  this  election.  His  name  is 
upon  the  poll-book  as  one  who  then  and 
there  voted,  and  is  numbered  82.  Five 
voters — Axel  Anderson,  Charles  Lindgreen, 
John  A.  Anderson,  A.  Green,  and  John 
Petterson  did  not  vote  upon  the  constita- 
tion.  Axel  Anderson  testified:  "Did  you 
vote  for  the  constitution,  or  against  it?  I 
didn't  vote  at  all  for  that. "  Charles  Lind- 
green. testifying  through  an  Interpreter, 
answered  :  "Did  he  vote  for  the  constitu- 
tion, or  against  it?  He  did  not."  John 
A.Anderson  testified:  "Did  you  vote  for 
the  constitution,  or  against  It?  No,  sir; 
I  left  that  blank."  He  also  swore  that  he 
marked  the  ballots  for  A.  Green  and  John 
Petterson.  "Did  you  mark  the  constitu- 
tion on  either  of  tliem  ?  No, sir. "  G.  Pen- 
nell  testified :  "  And  you  did  not  vote  at  all 
for  Carter  a »U  Maglnnis?  For  neither." 
C.  Lindgreen  testified:  "Who  did  he  vote 
for?  Martin  Maglnnis  and  two  Republi- 
cans. Did  he  vote  for  the  balance  of  the 
Democrats  besides  the  Republicans?  No, 
sir.  Did  he  only  vote  for  three  persons  on 
the  ticket?  Only  three."  G.  Pennell  testi- 
fied that  he  marked  bis  ballot  for  "  all  of 
the  Republican  candidates  except  four," 
and  three  Democrats,— Toole,  Biekford, 
T.24F.no.4 — 15 


and  Caplice.  Axel  Anderson  testified  that 
he  voted  "the  Republican  ticket, "  except 
Jng  a  Democrat,  who  "  was  one  of  the  last 
ones  on  the  ticket. "  John  A.  Anderson,  A. 
Green,  and  John  Petterson  voted  "for  the 
straight  Republican  ticket."  The  time 
when  the  witnesses  deposited  thelrballots 
Is  generally-given  in  their  testimony,  and 
can  be  stated  as  follows :  Michael  F.  Ho- 
gan,  8  o'clock;  John  Morrison,  quarter 
past  8  o'clock;  G.  Lindgreen,  10  o'clock; 
D.  O'Nell,  half  past  10  o'clock;  Axel  Ander- 
son, 1  or  2  o'clock;  G.  Pennell,  3  to  4 
o'clock;  and  John  A.  Anderson,  A.  Green, 
and  John  Petterson  voted  together,  but 
the  hour  Is  not  revealed.  Axel  Anderson 
testified  that  he  left  his  tlcketwlth  Penny- 
cook,  who  held  it  in  his  band  as  he  went 
out,  and  also  said:  "Do  you  undertake  to 
say  that  that  ticket  was  marked  or 
stamped  by  Pennycook  after  you  handed 
it  to  him,  or  before?  After.  Are  you  sure 
of  that  ?  Yes,  sir. "  C.  Lindgreen  testified : 
"  After  he  had  marked  his  ballot,  what  did 
he  do  with  it?  He  gave  it  to  Pennycook. 
What  did  Pennycook  do  with  it?  He  put 
a  mark  on  it,  and  put  it  in  the  ballot-box. 
What  kind  of  a  mark  did  ho  put  on  it? 
He  had  something  like  that,  [the  official 
stamp.]  "  Charles  Omo,the  witness  above 
named, further  testified  that  be  and  Charles 
Wilson  went  into  the  voting  place  after 
the  polls  were  closed,  and  saw  Pennycook 
and  Morrrison  there.  "What  were  they 
doing  when  you  went  in?  This  Penny- 
cook was  doing  some  kind  ot  stamping 
work  there.  What  with?  With  a  stamp. 
Was  it  anything  like,  that  [the  official 
stamp]  on  the  table?  Yes, sir;  something 
similar.  What  was  he  stamping?  Bal- 
lots. What  kind  of  looking  papers  were 
they,  for  size  and  color,  etc.  ?  About  six  or 
eight  inches  in  width,  and  twenty  or  twen- 
ty-tour in  length.  What  else  did  you  see  hJm 
do  while  you  were  there?"  Then  follows 
the  answer.  "  When  he  Jumped  up,  did  you 
see  anything  else?  The  only  thing  that  I 
noticed  was  a  bunch  of  papers  that  he  had 
been  sitting  on.  What  were  the  papers? 
I  could  not  say.  I  took  them  to  be  bal- 
lots. They  fell  on  the  floor  as  he  Jumped 
up  off  the  chair."  On  cross-examination 
this  witness  testified:  "How  many  times 
did  this  gentleman  stamp  these  papers? 
Once  only.  Positive?  Yes,  sir."  John 
Wilson,  the  above-named  witness,  corrob- 
orated the  testimony  of  Onio,  and, in  reply 
to  questions  by  the  court,  said:  "How 
many  did  he  stamp?  He  must  have 
stamped,  probably,  two.  In  how  long  a 
time?  Just  a  short  bit,  probably  a  min- 
ute. Was  that  all  he  stamped  while  you 
were  in  there?  That  was  all  I  noticed. 
Were  you  in  there  longer  than  the  time  he 
occupied  in  stamping  two  papers?  I 
don't  think  I  was.  Did  he  have  anything 
else  there  except  papers?  He  might  have 
had  a  pencil.  Did  you  see  any  books  or 
check-lists  there?  No,  sir;  I  didn't  take 
notice  to  it.  Did  you  see  what  impress 
this  stamp  left  on  the  paper?  No,  sir. 
Where  was  Omo  at  this  time?  He  was  in 
there. "  The  foregoing  testimony  was  not 
contradicted  by  any  person,  and  no  effort 
was  made  by  the  respondent  to  impeach 
one  of  the  witnesses.    Pennycook  and  Mor- 
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rison,  who  must  poBsem  the  best  evldeuce 
upon  all  tbe  Ibbucb  concerning  the  vote  of 
precinct  84,  were  not  put  upon  the  Btand. 
Through  the  remarkB  of  counsel  in  the  ar- 
frnment  we  learn  that.  Fennycook,  during 
tbe  trial,  was  in  Scotland,  and  Morrison 
waa  in  Colorado.  This  case,  in  Bome  of  its 
phases,  has  invaded  the  senate  chamber, 
and  been  expanded  to  national  propor- 
tions; and  thematerlalltyofthelrtesttmo- 
nycan  be  readily  understood.  But  the  sub- 
poena of  the  appellant  could  not  command 
Fennycook  and  Morrison  to  appear  before 
the  court  and  tell  the  truth. 

When,  therefore,  the  evidence  which 
was  produced  Is  weighed,  these  facts  are 
established:  Some  person  voted  in  the 
name  of  Charles  Johnson  during  his  ab- 
sence. All  the  electors  of  the  precinct  did 
not  vote  for  or  against  the  constitution. 
Pennell  did  not  vote  for  either  candidate 
(or  congress.  Llndgreen  marked  only  8  out 
of  82  candidates  upon  the  ballot.  Three 
voters  cast  "the  straight  Republican 
ticket."  Axel  Anderson  marked  all  tbe 
Republican  candidates  except  one,  prob- 
ably a  constable,  and  Fennell  voted  for  S 
Democrats  and  87  Republicans.  Fenny- 
cook marked  illegally  some  ballots  after 
their  delivery  to  him  to  be  deposited  In 
the  box.   The  voters  did  not  march  to  the 

goUs  in  alphabetical  array,  and  the  poU- 
ook  doesnot  dlBclose  thenumberor  order 
of  those  who  voted.  Fennycook  and  Mor- 
rison stamped  ballots  after  the  polls  were 
closed,  and  Fennycook  had  a  package  un- 
der him  when  Wilson  and  Omo  were  pres- 
ent, and  required  to  leave  the  polling 
place.  The  returns  of  precinct  84  are 
fraudulent,  and  do  not  state  truly  tbe 
vote  which  each  candidate  for  office  re> 
ceived  at  tbe  last  election:  and  voters  who 
had  a  right  to  be  present  when  the  votes 
were  counted  were  ejected  from  the  polling 

£lace  by  the  Judges  when  they  werestamp- 
ig  ballots  after  the  closing  of  tbe  polls. 

4.  We  will  apply  to  the  facts  the  princi- 
ples of  the  law  which  are  laid  down  by  the 
authorities.  The  extraordinary  length  of 
this  opinion  restrains  us  from  collecting 
the  cases  which  throw  light  upon  this  sub- 
ject, and  we  shall  rely  upon  the  doctrines 
which  are  stated  In  the  text-books.  It  is 
admitted  by  all  that  the  statutes  regulat- 
ing elections  are  designed  to  protect  the 
precious  right  of  suffrage  by  securing  an 
impartial  count  of  the  ballots,  and  the 
choice  of  the  people  for  public  trusts.  The 
duties  of  the  clerks  of  an  election  are  as 
essential,  and  as  distinctly  defined,  as 
those  of  the  Judges,  so  that  they  can  be 
checks  upon  each  other,  and  vindicate  tbe 
purity  of  the  ballot-box.  While  many  of 
the  statutory  requirements  are  directory, 
and  the  form  is  always  subordinate  to  the 
substance,  they  are  nevertheless  considered 
by  the  legislative  department  safeguards 
of  the  voter  in  the  exercise  of  this  privilege 
of  citizenship.  They  have  been  violated 
with  impunity  by  the  officers  of  precinct 
84,  with  the  purpose  of  defeating  the  will 
of  the  people.  Waiving  the  point  that  the 
returns  are  not  properly  certified,  what 
legal  weight  attaches  tu  them? 

Mr.  Falne  says  in  his  work  on  Elections: 
"Poll-books  duly  certified  and  returned 


are  prima  facte  evidence  of  the  tmth  of 
their  contents;  but  the  presnmptlun  so 
raised  may  be  rebutted  by  proof  that  they 
are  fraudulent  and  fictitious  to  such  an 
extent  aa  to  render  them  wholly  unrelia- 
ble. "  Section  592.  Mr.  Mechem  writes  in 
bis  treatise  on  Public  Officers :  "  It  to  pre- 
sumed that  the  officers  of  election  have 
done  their  duty,  and  that  the  returns 
made  by  them  are  a  full  and  fair  state- 
ment of  the  true  result,  and  tbls  presump- 
tion is  to  be  given  effect  until  they  are 
shown  to  be  unreliable."  Section  227.  Mr. 
McCrary,ln  his  treatise  on  Elections,  says: 
"The  returns  must  stand  until  such  facts 
are  proven  as  to  clearly  show  that  it  is 
not  true.  When  shown  to  be  fraudulent 
or  false,  it  must  fall  to  the  ground. "  Sec- 
tion 536.  "  If  an  officer  of  tbe  election  to 
detected  in  a  willful  and  deliberate  fraud 
npon  the  ballot-box,  the  better  opinion  is 
that  this  will  destroy  the  integrity  of  his 
official  acts,  even  though  the  fraud  discov- 
ered is  not  of  itself  sufficient  to  affect  the 
result.  The  reason  of  the  rule  is  that  an 
officer  who  betrays  his  trust  in  one  In- 
stance is  shown  to  be  capable  of  the  in- 
famy of  defrauding  the  electors,  and  his 
certificate  Is  therefore  good  for  nothing. 
•  ♦  ♦  We  repeat,  therefore,  the  opinion 
expressed  in  a  former  chapter,  that  a  will- 
ful and  deliberate  fraud  on  the  part  of 
such  an  officer,  being  clearly  proven, 
should  destroy  all  confidence  in  his  official 
acts,  irrespective  of  the  question  whether 
the  fraud  discovered  Is  oi  itself  sufficient 
to  change  the  result. "    Section  6S9. 

The  nature  of  the  proof  to  establish 
fraud  Is  accurately  defined  in  Wheat  ▼. 
Ragsdale,  27  Ind.  206,  and  Mr.  Justice  El- 
liott, for  the  court,  says :  "Direct  and 
positive  proof  of  the  alleged  fraud  would 
in  such  a  caro  be  more  satisfactory  to  the 
court  or  Jnry  trying  the  case.  Such  frauds, 
however, are  seldom  permitted  In  thepres- 
ence  of  those  who  are  not  participants  in 
them :  and,  if  only  direct  and  positive  evi- 
dence were  admlesible,  few,  if  any,  of  them 
would  be  brought  to  light.  We  are  not 
aware  of  any  reason  why  frauds  upon  the 
ballot-box,  and  thereby  upon  candidates 
for  the  offices  to  be  filled,  may  not  as  well 
be  established  by  circumstantial  evidence 
as  frauds  of  any  other  character."  In 
the  American  and  English  Encyclopaedia 
of  Law  the  rule  to  stated  as  follows: 
"While  fraud  is  not  to  be  presumed,  it  to 
equally  true  in  election  as  in  other  coRes 
that  It  Is  usually  proved  by  circumstantial 
evidence.  It  would  be  very  difficult,  and 
generally  impossible,  to  prove  an  agree- 
ment between  the  parties  who  committed 
the  fraud,  and,  if  no  circumstantial  evi- 
dence was  recognized  as  sufficient,  the 
frauds  would  generally  go  nnrebuked. " 
Volume  6,  p.  854.  In  Littlefleld  v.  Green, 
Brightly,  Elec.  Cas.  494,  the  court  ob- 
serves: "The  names  of  the  first  668  voters, 
as  appears  from  the  poll-books,  appear 
to  have  been  reg^istered  and  voted  In  al- 
phabetical and  numerical  order.  •  •  • 
One  of  them  [the  officers  who  conducted 
the  election]  swears  that  be  cannot  ac- 
count for  the  names  appearing  in  alpha- 
betical order  on  the  poll-books  from  A  to 
Z,  and  Z  to  A,  but  thinks  that  men  voted 
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In  that  order,— a  thing  ImpoibiBle'and  In- 
credible." When,  where,  and  by  whom 
were  the  poll-books  and  retnms  of  pre- 
cinct 34  made?  The  transcript  may  be 
searched  in  vain  for  any  answer  to  those 
important  inquiries.  No  witness  ever  saw 
the  name  of  one  voter  recorded  in  the  poll- 
book. 

In  Knox  Co.  v.  Davis,  63  111.  417,  the 
court  views  as  a  circumstance  tending  to 
prove  fraud  on  the  part  of  the  officers  of 
an  election  their  conduct,  and  says: 
"Again,  the  moderator  of  the  election  haa 
absented  himself,  or  absconded,  since  this 
proceeding  was  Instituted,  so  that  hla  evi- 
dence could  not  be  had." 

In  Russell  v.  McDowell,  23  Pac.  Rep.  183, 
which  was  an  election  contest  affecting  the 
office  of  sheriff,  the  supreme  court  of  Cali- 
fornia referred  to  similar  conduct,  and  Mr. 
Chief  Justice  Beatty  said:  "Officers  of 
election  are,  like  all  other  persons,  pre- 
sumed to  know  the  law ;  and  their  delib- 
erate omission  to  follow  directions  de- 
signed to  prevent  fraudulent  voting  cer- 
tainly calls  for  explanation.  It  casts  sus- 
picion upon  their  integrity,  and  is  sufficient 
prima  lacle  to  make  out  a  case  of  fraud. 
No  doubt  such  omission  Is  susceptible  of 
explanation,  and  we  are  very  willing  to 
believe  that  the  officers  of  these  precincts 
erred  through  ignorance  of  the  law,  and 
were  not  actually  guilty  of  fraudulent  in- 
tent. But,  as  the  case  is  presented,  we 
cannot  indulge  that  presumption.  The 
officers  were  not  called  as  witnesses,  as 
they  should  have  been,  to  prove  that  they 
acted  as  they  did  through  ignorance,  and 
not  with  fraudulent  purpose;  and,  in  the 
absence  of  any  rebutting  proof  on  this 
point,  we  feel  constrained  to  hold  that  the 
contestant  made  out  a  case  of  malconduct 
on  the  part  of  the  election  boards.  •  •  • 
Here  no  proof  in  rebuttal  was  offered,  and 
the  evidence  for  contestant  stands  abso- 
lutely uncontradicted." 

These  authorities  are  directly  in  point, 
and  we  hold  that  the  commission  of  fraud 
attheelectioninprecinct  34ha8  beenshown 
b.v  both  direct  and  circumstantial  evi- 
dence. What  is  the  remedy?  If  possible, 
the  poll  Bhotdd  be  purged,  and  the  legal 
vote  should  not  be  suppressed  by  reason 
of  the  malconduct  of  the  officers  of  the 
flection.  The  absejice  of  the  citizens  of  the 
l»n>clnct  is  an  obstacle  which  cannot  be 
overcome.  How  can  the  legitimate  bal- 
lots t>e  ascertained?  If  we  reject  the  re- 
tarns,  we  can  reasonably  presume  that  the 
rote  of  precinct  34  upon  the  constitution 
was  in  the  same  ratio  as  the  remainder  of 
the  county  of  Silver  Bow.  A  calculation 
npon  this  basis  demonstrates  that  this 
vote  should  have  been  112,  and  that  Feu- 
nycook  and  Morrison  may  have  tampered 
with  62  ballots.  The  constitution  was 
not  endangered,  and  there  was  no  urgent 
demand  for  the  counting  of  the  whole  vote 
of  precinct34  upon  the  question ;  but,  in  the 
preparation  of  the  overwhelming  majori- 
ties for  certain  condidates  upon  the  bal- 
lots, from  governor  to  constable,  policy 
probably  dictated  that  there  should  be  no 
exception.  There  should  also  have  been  a 
difference  between  the  possible  and  actual 
vote  of  this  precinct  of  584  votes,  or  there- 


abouts, but,  contrary  t6  the  rule  whtch  pre- 
vailed in  every  polling  place  of  the  county, 
noneis  returned.  This  conjecture  is  notthe 
mode  of  settling  the  contest,  and  we  must 
seek  relief  elsewhere.  Upon  whom  rests 
the  burden  of  proof  under  these  circum- 
stances? Paine  writes  in  his  work  on 
Elections:  "When  a  poll-book  is  so  im- 
peached, the  burden  of  proving  legal  votes 
bv  other  proof  is  thrown  upon  the  party 
claiming  them."  Section  592.  "When  the 
proceedings  are  so  tarnished  by  fraudu- 
lent, negligent,  or  Improper  conduct  on 
the  part  of  the  officers  that  the  result  of 
the  election  is  rendered  tinreliable,  the  en- 
tire returns  will  be  rejected,  and  the  par- 
ties left  to  make  such  proof  as  they  may 
of  the  votes  legally  cast  for  them."  Sec- 
tion 596.  In  Phelps  v.  Schroder,  26  Ohio 
St.  5.58,  the  court  held:  "Where  a  poll- 
book  is  Impeached  for  fraud,  and  rejected 
as  prima  facte  evidence.  It  does  not  follow 
that  the  legal  voters  who  had  voted  at 
the  election  will  be  disfranchised,  or  that 
the  candidates  will  he  deprived  of  the  legal 
'  votes  they  actually  received  at  the  election 
in  the  township.  »  •  ♦  When  the  poll- 
book  was  rejected,  the  way  was  opened 
for  either  party,  by  testimony  other  than 
the  poll-book,  and  In  addition  to  it,  to 
have  proved  the  number  ot  legal  votes  he 
received  in  the  township.  •  •  •  Ot 
course,  the  burden  of  proof  would  have 
been  on  the  party  claiming  the  legal 
votes."  The  last  sentence  of  section  539 
supra,  McCrary,  Elec.,  Is  the  following: 
"The  party  taking  anything  by  an  election 
conducted  by  such  an  officer  must  prove 
his  vote  by  evidence  other  than  the  re- 
turn. "  In  6 Anier.  &  Eng.  Cyclop.  Law,  353, 
it  is  written:  "Fraud  destroys  the  value 
of  returns  as  evidence.  The  fraud  does 
not  invalidate  the  legal  votes  cast,  but, 
by  destroying  the  presumption  of  the  cor- 
rectness ot  the  returns,  It  makes  It  neces- 
sary that  any  person  who  claims  any  ben- 
efit from  the  votes  shall  prove  them ;  and 
where  no  proof  Is  offered,  and  the  frauds 
are  of  such  a  character  that  the  coiTect 
vote  cannot  be  determined,  the  returns  ot 
the  precinct  will  be  rejected. " 

The  findings  ot  the  court  show  that  the 
majority  for  Lloyd  in  the  remaining  pre- 
cincts of  the  county  of  Silver  Bow  was  127. 
Under  the  authorities,  Sullivan  would  be 
compelled  to  prove  that  he  received  at 
least  150  of  the  174  votes  In  precinct  34,  (as- 
suming that  thelastnumber  represents  the 
legal  voters,)  in  order  to  obtain  any  ma- 
jority. No  evidence  of  this  description 
was  offered  by  the  respondent.  Some  of 
the  citations  refer  to  the  legal  necessity 
tor  rejecting  the  vote  of  a  precinct  under 
the  facts  appearing  in  the  record,  and  all 
the  authorities  lead  to  this  conclusion. 
In  6  Amer.  &  Eng.Cyclop.  Law,  334,  we  read : 
"But,  if  the  Irregularities  are  so  great  that 
the  election  is  not  conducted  In  accord- 
ance with  law,  either  in  form  or  substance, 
where  they  are  matters  of  substance,  and 
render  the  result  uncertain,  and  where 
they  are  fraudulent,  and  the  result  is  ren- 
dered uncertain  thereby,  the  returns  should 
be  set  aside,  and  the  pei-sons  required  to 
prove  the  legal  votes  cast  for  them.  Where 
the  incompetency,  inefficiency,  and  reckless 
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diBreffard  of  th6efl0<mtial  requirementB  of 
the  law  prerail  to  such  an  extent  that  the 
acts  of  the  officers  must  be  deemed  unre- 
liable, this  win,  of  necesatty,  bavo  the 
same  effect  as  fraudulent  action,  and  be 
(fround  for  rejecting  the  returns. "  Says 
Mr.  McCrary  In  his  work  on  Elections: 
"  While  a  mere  irregularity  which  does 
not  affect  the  result  will  not  vitiate  the 
return,  yet  where  the  provisions  of  the 
election  law  have  been  entirely  disregarded 
by  the  ofllcers,  and  their  conduct  has  been 
such  as  to  render  their  returns  utterly  un- 
worthy of  credit,  the  return  must  be  re- 
jected. In  such  a  case  the  returns  prove 
nothing."    Section  476,  (8d.  Ed.) 

We  therefore  conclude  that  the  findings 
of  the  court  below  regarding  the  legal  ef- 
fect of  the  election  held  upon  the  Istday  of 
October,  1889,  at  precinct  34,  are  contrary 
to  the  evidence,  and  should  be  set  aside. 
The  returns  thereof  do  not  show  the  true 
result  of  the  votes  which  were  cast  for  the 
candidates.  Including  the  contestants  for 
the  office  of  sheriff.  The  officers  did  not 
canvass,  count,  and  make  said  returns. 
The  election  was  conducted  in  violation  of 
the  laws  regulating  the  same,  and  the 
opportunity  was  afforded  for  the  per- 
petration of  crimes  against  the  suffrages 
ofthepeople.  Ballots  were  Illegally  marked 
alter  they  had  been  delivered  to  the  judges 
to  be  put  in  the  box.  The  official  stamp 
was  unlawfully  placed  upon  ballots  by 
one  of  the  judges  after  the  polls  were 
closed.  Fraud  was  committed  by  the  offi- 
cers of  the  election  to  such  an  extent  that 
the  actual  vote  of  the  precinct  cannot  be 
ascertained,  and  the  returns  are  valueless 
as  evidence,  and  must  be  rejected.  When 
these  findings  are  discarded,  the  official 
vote  of  the  board  of  canvassers  of  the 
county  remains  unaltered,  and  Lloyd 
should  have  been  declared  the  person  who 
was  duly  elected  to  said  office.  It  is  there- 
fore ordered  and  adjudged  that  the  Judg- 
ment be  reversed,  with  costs,  and  that  the 
ease  be  remanded  to  thecourt  below,  with 
Instructions  to  enter  a  Judgment  that 
John  E.  Lloyd  was  duly  elected  sheriff  of 
',  the  county  of  Silver  Bow  aforesaid  for  the 
term  beginning  with  the  date  of  the  ad- 
mission of  the  state  of  Montana  into  the 
Union,  and  ending  on  the  first  Monday  In 
January,  1893,  and  make  the  necessary  or- 
ders to  carry  into  effect  this  judgment. 

Hakwood  and  De  Witt,  JJ.,  concur. 


Anderson  t.  Hammon  et  al. 

{Supreme  Court  of  Ore{i<m.    July  1,  1890.) 

Landlord  and  Tekant — Wastb  —  Canoeixatioi? 
or  Lbabe. 

Where  the  neglect  and  omisBlong  of  the  de- 
fendants to  perform  thoir  obligations  under  a  lease 
resulted  in  waste,  which,  if  permitted  to  continue, 
must  eventually  result  in  the  ruin  and  destruction 
of  its  subject-matter,  to  the  irreparable  damage  of 
the  plaintiff,  lield,  that  equity  would  interfere  and 
cancel  the  lease  to  prevent  such  waste  and  destruc- 
tion. 
(Syllatms  by  the  Court.) 

Appeal  from  circuit  court,  Jackson  coun- 
ty; L.  R.  Webstek,  Judge. 


This  was  a  suit  In  equity,  brought  by 
tbe  plaintiff  and  appellant,  to  have  a  lease 
canceled,  and  for  damages,  and  for  a  tem- 
porary injunction  pending  the  suit.  A 
large  amount  of  evidence  was  taken,  and 
after  a  full  hearing  the  court  found  that 
the  evidence  failed  to  sustain  the  com- 
plaint, and  dismissed  the  suit.  From  the 
decree  rendei-ed  herein,  this  appeal  is 
taken. 

H.  K.  Banna  and  Fraticis  FItcb.  for  ap- 
pellant.   C.  W.  Kabler,  for  respondents. 

LoBD,  J.    The  plaintiff  in  Us  complaint 

alleeres  that,  at  the  execution  of  the  lease 
sought  to  be  canceled,  he  was  the  owner 
of  a  valuable  apple  orchard,  consisting  of 
SO  acres,  and  also  'M  acres  or  more  set 
with  peach,  plum,  and  apricot  trees;  that 
each  was  in  a  good  and  healthy  condition 
when  taken  possession  of  by  the  defend- 
ants; that,  induced  by  the  representations 
of  the  defendants  that  they  would  culti- 
vate, prune,  .tnd  care  for  said  orchard  if  a 
lease  could  be  obtained  for  the  same,  the 
plaintiff  entered  into  a  written  lease  with 
the  defendants  to  have  said  orchards  for 
the  period  of  fiveyears,ln  which  they  agreed 
to  properly  cultivate  and  prune  the  uame 
according  to  the  rules  of  good  horticult- 
ure, plowing  at  least  one  way  each  year, 
etc.,  but  that,  by  reason  of  the  neglect 
and  failure  of  the  defendants  to  properly 
cultivate  said  orchards,  they  were  o vernin 
with  suckers,  water-sprouts,  and  orchard 
pests.  BO  that  the  trees  were  and  are  going 
rapidly  into  decay  and  ruin,  to  the  irrep- 
arable injury  of  the  plaintiff.  The  an- 
swer admits  the  lease,  etc.,  but  denies  spe- 
clflcally  the  neglect  or  failure  to  comply 
with  the  terms  of  the  lease,  and  all  else 
material.  The  contention  of  the  defend- 
ants is  that,  under  the  lease,  they  were 
not  required  to  do  any  particular  amount 
of  cultivation  or  pruning;  that  they  only 
agreed  to  "prune  and  cultivate  the  or- 
chards according  to  the  rules  of  good  hor- 
ticulture, "  and  that  the  only  indication  of 
the  amount  of  cultivation  Is  limited  to 
"plowing  at  least  one  way  each  year," 
and  conseq  uently  were  not  bound  to  grub 
out  the  trees,  to  cut  out  borers,  to  take 
proper  measures  to  destroy  the  woolly 
aphis,  or  other  insect  life  detrimental  to 
the  healthful  condition  of  the  trees.  The 
evidence  shows  that  the  plaintiff  and  the 
defendant  W.  P.  Hammon,  previous  to  the 
execution  of  the  lease,  had  several  conver- 
sations In  respect  to  the  cultivation  and 
preservation  of  fruit,  and  the  production 
of  fruit  thereon,  and  that  the  defendant 
professed,  and  so  represented  himself,  to 
be  versed  by  study  and  experience  in  hor- 
ticulture, aud  that  the  plaintiff,  Impressed 
with  the  value  of  such  knowledge  and  ex- 
perience In  fruIt-ralsing,  and  the  ability  of 
the  plaintiff  to  handle  and  care  for  his  or- 
chards, so  as  to  make  them  more  profit- 
able, and  to  improve  and  keep  such  or- 
chards in  good  condition,  and  the  trees  in 
the  best  state  of  productiveness,  was  in- 
duced by  the  defendant  to  make  the  lease 
for  the  period  named,  which  he  represented 
to  be  necessary  to  effect  such  ob.iects,  keep 
the  trees  renovated,  and  in  good,  fruit- 
bearing  condition,  and  reap  the  advan- 
tages suggested.    It  also  shows  that  tha 
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delendaiit  took  tbe  plalntlD  Into  his  or- 
chard, and  explained  to  him  wherein  he 
failed,  how  the  Insect  pests  which  often  In- 
jured and  destroyed  the  trees  could  be  re- 
moved and  exterminated,  and  how,  ac- 
cnrdini;  to  good  horticultural  methods, 
the  health  of  the  trees  could  be  main- 
tained, and  their  fruit-bearlnic  qualities 
preserved ;  that,  after  several  converea- 
tioDB  of  this  character,  the  defendant  him- 
self drew  up  the  lease,  and  it  was  signed 
In  view  of  these  facts,  and  under  such  cir- 
cumstances. The  evidence  shows  that 
suckers  growing  around  the  roots  of  fruit- 
trees  exhaust  the  nourishment  that  should 
go  totbesiipport  of  the  trees :  that  water- 
sprouts  growing  after  heavy  pruning  pro- 
duce a  similar  effect;  that  the  apbts  Infest- 
ing  an  oivhard,  when  left  to  Itself,  event- 
ually injures  or  Icllls  the  trees;  and  that 
the  borer  in  a  peach  and  apricot  orchard, 
if  not  removed  with  a  knife,  produces  a 
similar  eBect  upon  those  trees. 

Jt  is  clear,  then,  to  properly  care  for  and 
cnltivate  an  orchard,  it  is  necessary  that 
one  should  look  carefully  after  these  mat- 
ters, to  prevent  the  decay  or  destruction 
of  the  trees,  and  to  preserve  them  In  a 
healthy,  fruit-bearing  condition;  for  it  is 
conceded,  unless  suckers  are  removed,  and 
these  pests  are  checked  or  exterminated, 
the  orchard  will  finally  go  Into  decay,  and 
be  irreparably  injured.  Whose  duty,  then, 
was  it,  under  this  lease,  to  attend  to  these 
matters?  It  would  seem  to  nie  that  the 
lang^uage  of  tbe  lease  necessarily  included 
attention  to  these  matters,  without  their 
express  mention.  To  prune  and  cultivate 
an  orchard  accordingtothe  best  horticult- 
ural methods  would  require  the  doing  of 
all  those  things  which  are  essential  to 
keep  tbe  trees  in  a  good  condition,  and 
preserve  their  fruit-bearlngqualities,  which 
would  include  the  cutting  off  of  suckers 
and  water-sprouts  when  necessary  to  the 
health  of  the  trees,  as  well  us  the  taking 
of  proper  steps  to  remove  insect  pests 
which  sapped  their  lives,  when  the  trees 
are  so  infested.  But,  if  there  was  any 
doubt  as  to  the  proper  construction  to  be 
given  to  the  lease,  when  what  preceded 
and  Induced  the  making  of  the  lease  is 
considered,  sach  doubt  must  be  removed, 
and  the  duty  of  the  defendant  in  the  prem- 
ises made  plain.  They  must  have  under- 
stood their  obligation  to  Inchide  the  re- 
moval and  destruction  of  all  such  Insect 
pests  as  were  detrimental  to  the  health  of 
the  trees.  The  lease  was  obtained,  and 
the  possession  of  tbe  orchard,  upon  the  re- 
liance placed  on  the  representations  of  the 
defendant  W.  P.  Hammon;  and,  under  the 
circumstances,  the  defendants  must  have 
known  how  the  plaintifr  anderstood  it, 
and  Also  that  the  defendant  W.  P.  Ham- 
mon would  give  his  personal  attention  to 
tbe  cultivation  of  the  orchards  according 
to  the  rales  of  good  horticulture,  as  un- 
derstood and  explained  by  hira.  That  he 
did  not  do  so,  but  left  the  matter  in  other 
bands,  and  went  to  Califomla,  is  not  dis- 
puted. That,  by  reason  of  the  neglect 
and  failure  of  the  defendants  to  comply 
with  tbeir  agreement,  and  properly  cultl- 
Tate  and  care  for  the  orchards,  we  think 
tbe  evidence  shows  suckers  and  watei^ 
sprouts  were  allowed  to  grow  and  over- 


ran the  apple  orchard,  and  that  both  or- 
chards were  infested  with  insect  pests 
which  seriously  injured  the  healthful  con- 
dition of  the  trees,  killing  some,  and  caus- 
ing otliors  to  go  into  decay,  and  which,  it 
permitted  to  continue  without  any  effort 
at  abatement  during  the  period  of  the 
lease,  must  result  in  the  ruin  and  destruc- 
tion of  these  orchards,  and  irreparable  in- 
jury to  tbe  plaintiff.  Under  such  circum- 
stances, it  seems  to  us,  a  court  of  equity 
ought  to  interfere,  and  prevent  the  decay 
and  eventual  rain  and  destruction  of  these 
orchards,  by  canceling  the  lease,  and  ar- 
restlDE  the  progress  of  their  waste  from  the 
failures  and  omissions  of  the  defendants. 
We  think,  therefore,  the  court  erred  In  dis- 
missing the  suit,  and  that  the  cause  must 
be  remanded  to  take  the  account  prayed 
for,  with  directions  to  cancel  the  lease, 
and  make  the  injunction  perpetual;  end  it 
is  so  ordered. 


State  v.  Wrioht  et  at. 

(Supreme  Court  of  Oregon.    May  19,  1890.) 

BoBOtART— Indictment— Form— -Namb  op  Owner. 

1.  Under  Hill's  Cod©  Or.  i  1870,  wiien  ihe  forms 
of  Indictment  given  in  the  appendix  lo  the  Code 
are  inapplicable,  other  forms,  as  nearly  similar  as 
the  case  will  permit,  may  t>e  used. 

2.  Form  No.  IS,  given  in  the  appendix  to  the 
Code,  is  for  the  crime  of  burglary  defined  by  sec- 
tion 175S,  and  is  sufficient,  though  It  does  not  give 
tlie  name  of  tbe  owner  of  the  building.  An  indict- 
ment for  burglary,  under  section  1760,  otherwise 
sufficient,  which  does  not  give  the  name  of  the 
owner  of  the  building  broken  and  entered,  is  suffi- 
cient, under  section  1270  of  the  Code.  Such  an  in- 
dictment Is  as  nearly  similar  to  the  form  given  in 
the  appendix  to  the  Code  as  the  nature  of  the  oase 
would  permit. 

{SyUabus  by  Ois  Court) 

Appeal  from  circuit  court.  Union  county; 
Jamicb  a.  Feb,  Judge. 

The  grand  jury  of  Union  county.  Or.,  re- 
turned Into  court  the  following  indict- 
ment, omitting  the  caption  and  introduc- 
tory part:  "Henry  Wright  and  James 
.\llen  are  accused  by  the  grand  Jury  of  the 
county  of  Union  and  state  of  Oregon,  by 
this  indictment,  of  the  crime  of  burglary, 
comuiltted  as  follows:  The  said  Henry 
Wright  and  James  Allen  then  and  there, 
acting  together  on  the  28th  day  of  Novem- 
ber, A.  D.  1888,  in  the  county  of  Union  and 
state  of  Oregon,  unlawfully,  felonious- 
ly, and  burglariously  broke  and  entered 
a  granary,  the  same  being  then  and  there 
a  building  in  which  there  was  at  the  time 
property  kept,  to-wit,  wheat,  the  same  be- 
ing then  and  there  the  personal  property 
of  one  John  N.  Smith,  with  the  intent  then 
and  there  and  thereby  they,  the  said  Henry 
Wright  and  James  Allen,  the  said  wheat, 
so  kept  in  said  granary  as  aforesaid,  un- 
lawfully and  feloniously  to  take,  steal,  and 
carry  away,  contrary  to  the  statutes  in 
such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  state  of  Ore. 
gon.  Dated  at  Union,  in  the  county  aforo> 
said,  this  26th  day  of  September,  A.  D. 
188».  J.  L.  Rand,  District  Attorney."  The 
defendants  were  duly  tried  thereon,  and 
found  guilty  by  a  Jury,  and  sentenced  to 
tbe  penitentiary  for  the  term  ol  tbree  years 
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each.  After  thetr  conviction,  and  before 
sentence,  they  moved  tn  arrest  of  judgment, 
for  the  reason  that  the  name  of  the  owner 
of  the  building  alleged  to  have  been  broken 
by  them  is  not  stated  in  the  indictment. 
This  motion  was  overruled  by  the  court, 
to  which  an  exception  wns  taken,  and 
that  presents  the  sole  question  on  this  ap- 
peal. 

T.  H.  Crawford,  for  appellants.  J.  L. 
Rand,  Dlst.  Atty.,  and  J.  J.  Ba.lleray,  lor 
the  State. 

Strahan,  J.,  {after  stating  the  facts  as 
above.)  The  motion  to  arrest  the  judg- 
ment made  by  the  appellants  presents  but 
one  question,  and  that  Is  the  sufficiency 
of  the  indictment.  The  point  of  objection 
Is  that,  in  an  indictment  for  the  crime  of 
burglary,  the  ownership  of  the  building 
broken  must  be  alleged.  To  support  this 
contention,  counsel  for  appellants  cites 
these  autliorities:  2  Bish.  Crim.  Proc.  § 
137;  1  Bish.  Crim.  Proc.  §§  56B,  573;  Com. 
V.  Perris,  108  Mass.  1,  3;  State  v.  Brant, 
14  Iowa,  180;  Pells  v.  State,  20  Fla.  774; 
Beall  V.  State,  53  Ala.  460;  State  v. 
Fockler,  22  Kan.  642:  State  v.  Morrissey, 
22  Iowa,  158;  Wallace  v.  Pet>ple,  63  111. 
451;  and  Jackson  v.  State,  55  Wis.  589, 
13  N.  W.  Rep.  448.  There  is  no  doubt  of 
the  common-law  rule,  and  that  these  au- 
thorities correctly  declareit,  and,  if  the  prin- 
ciple is  unaffected  by  our  Code  ai  Criminal 
Procedure,  the  judgment  appealed  from  is 
erroneous,  and  must  be  reversed.  Section 
1269,  Hill's  Code,  gives  a  general  form  of 
indictment,  which  may  be  readily  varied 
by  the  prosecutor  without  changing  its 
substance,  so  as  to  reach  any  crime  defined 
and  made  punishable  by  the  Code;  and 
section  1270  is  as  follows :  "  The  manner  of 
stating  the  acts  constituting  the  crime,  as 
set  forth  in  the  appendix  to  this  Code,  is 
sufficient  In  all  cases  where  theforms  there 
griven  are  applicable,  and  In  other  cases 
forma  maybe  used  as  nearly  similar  as  the 
nature  of  the  case  will  permit."  Turning 
to  the  appendix,  we  find  but  one  form 
given  for  tlie  ci'ime  of  burglary,  which  is 
No.  13,  and  is  as  follows :  "  Break  and  en- 
ter in  the  night-time  a  dwelling-house  in 
which  there  was  at  the  time  a  haman 
being,  namely,  one  C.  D.,  (or  whose  name 
Is  unknown  to  the  grand  jury,  as  the  case 
may  be,)  with  the  intent  to  commit  lar- 
ceny (or  other  crime,  describing  it  gener- 
ally) therein,  by  forcibly  bursting  or  break- 
ing the  wall  (or  an  outer  door  or  window 
or  shutter  of  a  window)  of  such  house,  (or 
as  the  case  may  be.) "  This  form  is  for  the 
crime  of  burglary  defined  by  section  17."»8, 
Id  ,  which  Is  for  breaking  and  entering 
such  dwelling  in  the  night-time,  with  a 
particular  felonious  intent,  or  the  commis- 
sion of  certain  acts  therein  after  *ntry. 
Section  1759  declares  thesame  acts  punish- 
able when  committed  in  the  day-time,  and 
the  punishment  Is  graded  to  about  one- 
third  less  punishment  than  the  pre<;eding 
Section.  Section  1760  defines  the  crime  for 
which  the  appellants  were  convicted.  It 
provides:  "It  any  person  shall  break  and 
enter  any  building  within  the  curtilage  of 
any  dwelling-house,  but  not  forming  a 
part  thereof,  *  •  •  booth,  tent,  rail- 
way car,  vessel,  boat,  or  other  structure 


or  erection  In  wliich  any  property  Is  kept, 
with  Intent  to  steal  therein,  or  to  commit 
any  felony  therein,  such  person  shall  be 
deemed  guilty  of  burglary,  and  •  •  • 
pnnished  by  imprisonment  In  the  peniten- 
tiary not  less  than  two,  nor  more  than 
five,  years. "  It  will  be  observed  that  the 
form  of  indictment  for  burglary,  under 
section  1758,  does  not  give  the  name  of  the 
owner  of  the  building  charged  to  have 
been  broken  and  entered.  Under  the  lan- 
guage of  the  Code  and  the  repeated  decis- 
ions of  this  court,  such  an  Indictment 
would  be  held  good  in  this  state,  and  I 
think  we  are  bound  to  give  some  effect  to 
the  latter  part  of  section  1270,  supra,  and 
to  hold  an  indictment  good  when  no  form 
Is  given  in  the  appendix,  but  where  the 
form  actually  used  is  as  nearly  similar  to 
the  forms  given  in  the  appendix  as  the 
nature  of  the  case  would  oermlt.  It  was 
not  claimed  In  this  case  that  the  form  of 
this  Indictment  was  not  as  nearly  similar 
to  the  form  given  in  the  appendix  as  the 
nature  of  the  case  would  permit,  or  that 
its  form  was  objectionable  In  any  way 
except  In  the  pai-ticular  pointed  out. 
Within  the  principle  of  the  Code  referred 
to,  we  think  the  Indictment  was  sufficient, 
and  that  the  court  did  not  err  in  overrul- 
ing appellants'  motion  in  arrest  of  judg- 
ment. The  Judgment  must  therefore  b© 
affirmed. 


Stout  v.  Watson  et  ah 

(Supreme  Court  of  Oregon.    May  19,  1890.) 

ASSIGXMBNT  FOR  BENEFIT  OF  CkEDITOBS. 

1.  A  voluntary  assi^Dment  for  the  benefit  of 
creditors  implies  a  trust,  and  contemplates  the  in- 
tervention of  a  trustee.  When  a  creditor  under- 
takes, under  an  agreement  with  the  assignor,  to  sell 
the  property,  and  to  apply  the  proceeds  to  the  pay- 
ment of  his  own  and  other  debts  of  his  assignor, 
and  refund  the  surplus,  he  becomes  a  trustee,  and 
the  transaction  amounts  to  a  voluntary  assign- 
ment. 

2.  Sales  are  transfers  in  the  ordinary  course  of 
business.  Assignments  commonly  grow  outof  tb« 
emijarrassmcnt  or  suspension  of  business. 

8.  When  H.  &  K.  were  about  to  Ije  sued  for  a 
debt  which  they  were  unable  to  pay  when  it  was 
due,  made  and  delivered  to  the  plaintiff  a  writing 
whereby  they  purported  to  transfer  to  him  certain 
property,  which  was  nearly  all  they  possessed, 
and  by  the  terms  of  the  writing  the  plaintiff  was 
to  pay  himself,  and  the  men  who  had  been  work- 
ing for  H.  &  K.  about  the  mill,  and  the  residue  to 
be  applied  on  the  debt  of  T.  &  B.,  held,  that  the 
same  was  an  assignment  for  the  beneiit  of  cred- 
itors, and,  not  being  for  the  benefit  of  all  the  cred- 
itors of  H.  &  K.,  the  same  was  avoided  by  section 
3178,  Hill's  Code. 
{SyllabuB  by  the  Court.) 

Appeal  from  circuit  court,  Wasco  coun- 
ty; J.  H.  Bird,  Judge. 

"This  is  an  action  of  replevin  to  recover 
certain  specific  personal  property  alleged 
to  be  of  the  aggregate  value  of  $1,334.9<>, 
and  for  $466  damages  for  the  wrongful 
taking  and  detention  thereof.  The  plain- 
tiff recovered  a  verdict  for  $1,037.93  dana- 
ages,  upon  which  judgment  was  entered, 
from  which  the  defendants  have  appealed. 
The  answer  alleges.  In  substance,  that  the 
property  In  controversy,  at  the  time  of 
said  alleged  taking,  was  the  property  of 
T.  A.  Hudson  and  C.  L. Kelsey, doing  busi- 
ness as  partners  under  the  firm  name  of 
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Hudson  &  Kelaey ;  that  on  the  2l8t  day  of 
October,  1887,  Hudson  &  Kelsey  wei-e  In- 
debted to  the  defendants  Watson  &  Luhrs 
In  a  large  sum  of  money,  and  that  they 
commenced  an  action  in  the  circuit  court 
of  Wasco  county  against  Hudson  &  Kel- 
sey, to  recover  the  same,  in  which  action 
a  judgment  was  duly  rendered  and  given 
in  their  faror,  and  against  said  Hudson 
&  Kelsey,  about  the  20th  of  December, 
1K87.  for  :$569.30  and  costs  and  disburse- 
ments, taxed  at  f36.20;  that  during  the 
pendency  of  said  action,  and  before  judg- 
ment, the  plaintiffs  duly  caused  a  writ  of 
attachment  to  be  issued  therein,  and 
placed  the  same  in  the  bands  of  the  defend- 
ant George  Herbert,  who  was  at  said 
time  the  sheriff,  for  service;  and  that  said 
sheriff,  by  virtue  of  said  writ  of  attach- 
ment, on  the  24th  day  of  October,  1887,  at- 
tached and  seized  all  of  the  property  in 
controversy,  and,  after  the  entry  of  judg- 
ment by  virtue  of  an  execution  duly  issued 
thereon,  he  duly  sold  all  of  said  property, 
and  applied  the  proceeds  on  said  execu- 
tion, and  that  thesamewere  InsufBclentto 
satisfy  said  execution. 

J.  J.  Balleray,  for  appellants.  F.  P. 
M&ys,  for  respondent. 

Stkahan,  J.,  {after  stating  the  facts  sta 
above.)  The  only  questions  presented  for 
review  on  this  appeal,  material  to  be  no- 
ticed, are  presented  by  the  instructions 
which  the  defendant  requested  at  the  trial, 
and  which  were  refused  by  the  court.  The 
plaintiff  testified  without  objection,  among 
other  things,  as  follows:  "I  know  all 
about  the  property  described  in  the  com- 
plaint. On  October  22,  1887,  it  belonged 
to  Hudson  &  Kelsey.  It  was  sold  to  me 
October  22, 1887.  I  believe  I  owned  it  on 
October  24th.  I  came  by  it  by  bill  of  sale 
given  by  Hudson  &  Kelaey.  The  bill  of 
sale  is  in  writing.  It  was  transferred  to 
me  on  the  22d  day  of  October,  1887.  On 
the  morning  of  the  22d,  Mr.  Hudson,  in 
company  with  Mr.  McAllister,  came  down 
to  the  mill.  Hudson  came  into  the  engine- 
room,  and  called  me  out,  and  gave  me  the 
bill  of  sale.  I  took  it  and  read  it.  I  asked 
bim  how  much  the  indebtedness  to  the 
men  amounted  to.  He  told  me  he  did  not 
know  exactly,  but  he  thought  about  $650. 
He  then  said  he  wanted  me  to  take  the 
bill  of  sale,  and  the  property,  and  pay  n).y- 
self  and  the  men.  I  told  him  I  would  do 
it.  He  referred  to  the  men  in  the  mill.  It 
is  stated  in  the  bill  of  sale.  I  did  not  know 
exactly  who  they  were,  or  how  much  was 
owing."  After  describing  the  property, 
and  giving  other  teBtlmony.not  necesBary 
to  be  noticed,  the  witness  further  testified 
that  he  had  no  other  agreement  except 
what  was  contained  in  the  bill  of  sale, 
and  that  was  all  the  agreement  he  ever 
had  with  Hudson,  and  that  there  was  no 
agreement  outside  of  the  bill  of  sale.  The 
writing  called  a  "bill  of  sale  "  was  then 
offered  in  evidence,  and  is  as  follows: 
"Know  all  men  by  these  presents,  that,  in 
consideration  of  a  large  sum  of  money 
due  him  from  us  for  wages  as  engineer  in 
the  saw-mill  operated  by  us  near  Wyeth 
Station.  Wasco  county,  Oregon,  and  the 
further  consideration  of  his  assuming  and 
vgreeing  to  pay  to  the  several  workmen 


in  said  mill  the  wages  due  them  by  us,  and 
the  further  consideration  of  bis  assuming 
and  agreeing  to  pay  to  Tatum  &  Bowen, 
of  Portland,  Oregon,  such  portion  of  the 
amount  due  to  them  by  us  for  machinery 
and  material  purchased  by  us  for  use  in 
connection  with  said  mill  as  shall  remain 
to  him  after  paying  the  above-mentioned 
claims,  we  do  hereby  grant,  sell,  transfer, 
and  deliver  unto  John  Stout,  his  heirs,  exec- 
utors, administrators,  and  assigns,  the  fol- 
lowing goodsand  chattels,  viz.,  all  the  rail- 
road cross-ties  now  at  the  said  saw-mill, 
amounting  to  about  3,000,  also  all  the 
lumber,  amounting  to  about  30,000  feet, 
also  all  the  slab-wood,  amounting  to 
aboat  200  cords,  and  also  all  the  saw-logs, 
amounting  to  about  60,000  feet,  and  also 
all  other  material  now  at  said  mill;  to 
have  and  to  hold,  all  and  singluar,  the 
said  goods  and  chattels  forever.  And  the 
said  grantors  hereby  covenant  with  the 
said  grantee  that  the.y  are  the  lawful  own- 
ers of  said  goods  and  chattels,  that  they 
are  free  from  all  Incumbrances,  that  they 
have  good  right  to  sell  the  same  as  afore- 
said, and  that  they  will  warrant  and  de- 
fend the  same  against  the  lawful  claims 
and  demands  of  all  persons  whatsoever. 
In  witness  whereof  the  said  grantors  have 
hereunto  set  their  hands  this  October Slst, 
1887.  Hudson &KEI.8BY.  Witness:  Frank 
Cloutman.  "  At  the  conclusion  of  the  evi- 
dence the  det^idants'  counsel  asked  the 
court  to  give  these  two  instructions,  which 
were  refused,  and  exceptions  duly  taken: 
"(1)  The  written  instrument  introduced 
in  evidence  in  this  cause,  purporting  to  be 
a  bill  of  sale  from  Hudson  &  Kelsey  to  the 
plaintiff,  i»  not,  and  did  not  make,  an  act- 
ual sale  from  Hudson  &  Kelsey  to  said 
plaintiff,  but  was  an  assignment  to  bim 
for  the  benefit  of  creditors;  (2)  under  the 
evidence  in  this  case,  the  plaintiff  has 
shown  no  title  to  the  property  sufficient 
to  sustain  a  recovery  in  this  cause,  and 
you  should  therefore  find  for  the  defend- 
ants. "  These  Instructions  present  sub- 
stantially the  same  question,  and  that  Is 
whether  the  writing  offered  in  evidence 
is  a  bill  of  sale  vesting  title  to  the  proper- 
ty in  controversy  in  the  plaintiff,  or  an 
assignment  for  the  benefit  of  the  creditors 
of  Hudson  &  Kelsey. 

1.  The  appellants' contention  Is  that  the 
writing  referred  to  in  the  first  instruction 
refused  is  a  voluntary  assignment  made 
by  Hudson  &  Kelsey  for  the  benefit  of  a 
part  only  of  their  creditors,  and  that,  not 
being  for  the  benefit  of  all  their  creditors, 
it  is  void  under  the  statute.  BurrlU,  As- 
signm.  §  3,  says:  "A  voluntary  assign- 
ment for  the  benefit  of  creditors  implies  a 
trust,  and  contemplates  the  Intervention 
of  a  trustee.  »  •  •  Assignments  may 
be  made  either  to  the  whole  body  of  the 
creditors,  or  to  particular  creditors,  or 
they  may  be  of  all  or  of  a  part  of  the  debt- 
or's property ;  but,  unless  a  trust  is  there- 
bycreated  by  the  assignor  in  favor  of  cred'- 
Itors.such  conveyances  are  not  within  the 
class  of  instruments  known  as  'assign- 
ments for  creditors.'"  Further:  "And 
when  the  creditor  undertakes,  under  an 
agreement  with  the  assignor,  to  sell  the 
property,  and  apply  the  proceeds  to  the 
payment  of  bis  own  and  other  debts  of 
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the  aflslgnor,  and  refund  the  surplus,  he 
becomsH  a  trustee,  and  the  tranaactlon 
amounts  to  a  voluntary  aBslgnment. " 
Truitt  V.  Caldwell,  8  Minn.  864,  (Gil.  267;) 
Page  V.  Smith,  24  Wis.  868.  And  It  was 
held  In  Murphy  v.  Caldwell,  50  Ala.  461, 
that,  when  a  debtor  made  an  absolute 
conveyance  of  all  hte  property  to  one  of 
his  creditors,  In  consideration  of  his  gran- 
tee's paying  certain  other  creditors,  the 
same  was  a  general  assignment.  The  dis- 
tinctions between  an  assignment  and  a 
sale  are  too  marked  to  be  misunderstood. 
Sales  are  transfers  in  the  ordinary  course 
of  business.  Asalgnmentscommonlygrow 
out  of  the  embarrassments  or  suspension 
of  business.  A  sale  is  usually  for  a  consid- 
eration actually  paid,  or  agreed  to  be 
paid,  and  created  or  passing  simulta- 
neously. An  assignment  is,  in  most  cases, 
for  a  consideration  alread.v  executed,  as 
for  a  precedent  or  subsisting  debt  Bur- 
rill,  Asslgnm.  §  4.  These  citations  suffi- 
ciently show  the  nature  of  an  assignment, 
and  the  differences  between  an  assignment 
and  a  sale;  and,  applying  what  is  laid 
down  as  elementary  law  by  tlils  author  to 
the  instrument  offered  In  evidence  in  this 
case,  there  is  no  mistaking  its  character. 
It  waa  made  to  one  creditor  for  his  own 
benefit,  and  the  other  laborers  in  the  mill, 
with  a  residuary  clause  in  favor  of  Tatum 
Sc  Bowen.  The  plaintiff  was  made  trustee 
of  the  property  conveyed,  with  power  to 
convert  it  Into  money  and  pay  his  own 
debt,  and  the  debts  of  the  other  creditors 
provided  for  In  the  assignment.  In  addi- 
tion to  this,  there  had  been  no  negotia- 
tions whatever  between  the  plaintiff  and 
Hudson  &  Kelsey  before  the  instrument 
was  executed.  In  fact,  the  first  notice  the 
plaintiff  had  of  this  so-called  "purchase," 
Hudson  came  down,  and  called  him  out  of 
theenglne-room,  explained  to  him  the  nat- 
ure of  the  instrument,  and  aslted  his  con- 
sent thereto.  The  action  which  resulted 
in  a  Judgment  against  Hudson  &  Kelsey 
was  then  impending,  and  they  knew  it. 
We  therefore  think  the  instrument  under 
which  the  plaintiff  claims  title  was  an  as- 
signment, and  not  a  bill  of  sale. 

2.  But  a  valid  assignment  passes  the 
title  to  the  assignee  as  effectually  as  a  bill 
of  sale,  and  such  was  the  effect  of  the  in- 
strument referred  to,  unless  the  same  Is 
void  under  the  statute.  Section  3173, 
Hill's  Code,  provides:  "No  general  as- 
signment of  property  by  an  insolvent,  or 
in  contemplation  of  insolvency,  for  the 
benefit  of  creditors,  shall  be  valid  unless  It 
be  made  for  tbe  benefit  of  all  his  creditors 
in  proportion  to  the  amount  of  their  re- 
spective claims. "  The  evidenceshows  con- 
clusively that  Hudson  &  Kelsey  were  in- 
solvent at  the  time  they  made  this  assign- 
ment,—that  is,  they  were  not  able  to  pay 
their  liabilities  as  they  matured  in  the  or- 
dinary course  of  business ;  and  it  tends 
very  strongly  to  prove  that  the  assign- 
ment was  made  in  contemplation  of  insolv- 
ency. Mr.  Hudson  testifies  that,  at  the 
time  he  made  the  instrument  in  question, 
be  knew  that  the  plaintiffs  were  going  to 
sue  his  firm,  but  he  did  not  know  that  they 
were  going  to  attach.  Watson  &  Luhrs' 
debt  was  due,  and  their  debtors  had  no 
money  wherewith  to  pay  it.   The  obvious 


import  of  the  transaction  Is  that  Hndson 
ft  Kelsey  had  become  Involved  beyond 
their  ability  to  pay,  and,  knowing  that 
Watson  &  Luhrs  were  about  to  endeavor 
to  enforce  the  collection  of  their  claim  by 
law,  H.  &  K.  wished  to  give  a  preference 
to  the  laborers  who  had  remained  with 
them,  and  assisted  them  in  their  business. 
In  the  hope,  and  no  doubt  under  the  prom- 
ise, that  their  claims  should  be  met.  This 
Instrument  was  executed  in  furtherance  of 
that  purpose;  and.  Independently  of  the 
statute,  it  was  a  worthy  one.  Its  object 
was  to  give  the  day-laborer  his  wages; 
but,  however  honest  the  intent,  or  worthy 
the  purpose,  an  instrument  executed  in 
violation  of  a  statute,  or  contrary  to  its 
provisions,  must  fall.  The  court  has  no 
power  or  discretion  In  such  case.  The  two 
instrnctions  above  set  out  were  correct 
statements  of  the  law  as  applied  to  the 
facts  of  this  case,  and  should  have  been 
given.  It  Is  true  they  would  haveprecluded 
recovery  by  tbe  plaintiff,  but  that  arose 
out  of  the  inherent  weakness  of  his  case. 

3.  And  this  reminds  us  that  at  the  close 
of  the  plaintiff's  evidence  the  d^endant 
moved  for  a  nonsuit,  which  was  refused, 
to  which  an  exception  was  taken.  This 
motion  should  have  been  allowed.  The 
plaintiff  had  no  other  evidence  whatever 
of  his  title  to  the  property  In  controversy 
except  this  assignment,  which,  we  have 
already  indicated,  was  void  under  the 
statute.  In  this  case  it  appears  that  tbe 
property  In  controversy  was  sold  by  Her- 
bert as  sheriff  before  the  commencement  of 
the  action,  and  the  proceeds  applied  on 
the  execution.  None  of  the  defendants  be- 
ing actually  In  possession  of  the  property 
when  the  action  was  commenced,  would 
replevin  lie  In  any  event?  The  question  is 
not  made  in  the  record,  and  we  make  no 
decision  upon  It.  Wells,  Rep.  §  184.  So 
Watson  &  Luhrs  never  had  possession  of 
the  property.  The  sheriff  took  it  under 
their  attachment,  and  sold  It  for  their 
benefit  under  a  regular  execution.  Did 
that  subject  them  to  this  action?  Id. 
§  142.  The  judgment  will  be  reversed,  and 
the  cause  remanded  to  the  court  below 
with  directions  to  sustain  defendants' 
motion  for  a  nonsuit. 


Bkown  v.  Jesbup. 
(Supreme  Court  of  Oregon   May  19,  1890.) 

JCBTICB  or  THE  PkaCE— APPBAI/— NOTICB— BOSD— 

Affidavit. 

1.  The  statute  re^latitif;  appeikls  from  ju»- 
tice's  court  (sections  3118-2121)  does  not  in  terms 
require  that  the  notice  of  appeal  must  be  first  filed 
with  the  proof  of  service  indorsed  thereon.  Held, 
therefore,  that  an  appeal  was  suffiuient  when  ths 
undertaking  was  filed  with  the  justice  before  the 
notice,  but  both  were  filed  with  the  justice  within 
30  days  after  the  entry  of  judgment. 

2.  An  affidavit  of  the  qualification  of  a  surety 
on  an  undertaking  for  an  appeal,  which  leaves  the 
name  of  the  surety  blank  at  the  beginning  of  tha 
aiHdavit,  thus,  "— — — ,  being  first  duly  sworn," 
etc.,  but  contains  no  other  defect,  is  sufficient. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Gilliam  coun- 
ty;  J.  H.  Bird,  Judge. 

This  action  was  commenced  in  a  justice's 
court  In  tbe  city  of  Arlington  before  tlio 
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recorder  ol  that  city,  who  Is  ex  oScio  a 
joBtiGe  ol  the  peace  within  aald  city,  where 
the  plaintiff  recovered  a  ludgment  for  f  17. 
The  Judgment  was  entered  on  Jan.  3, 1889. 
The  juBtice'8  docket  showB  that  u  notice 
of  appeal  was  filed  on  the  10th  ol  January, 
1R8»,  and  on  the  11th  of  the  same  month  a 
bond  for  appeal  wab  filed  with  John  Jor- 
dan as  surety,  whiohwas  approved  by  the 
justice.  There  is  but  one  notice  of  appeal 
from  the  justice's  court  In  the  transcript, 
and  the  proof  of  service  Indorsed  thereon 
is  dated  January  15,  1889,  and  it  is  marked 
filed  the  same  day.  There  is  no  file-mark 
on  the  undertaking.  At  the  term  of  the 
circuit  court  succeeding  the  appeal,  the  re- 
spondent filed  a  motion  to  disinies  the 
iMtme,  for  the  reasoa  that  there  has  been 
no  undertaking  filed  In  said  cause  as  re- 
quired by  law,  and  that  said  appeal  has 
not  been  perfected  within  the  statutory 
time.  This  motion  was  allowed,  and  final 
judgment  was  entered  against  the  defend- 
ant, from  which  this  appeal  Is  taken. 
F.  P.  Mays,  for  the  appellant.  A.  S.  Ben- 
nett, for  the  respondent. 

SmAHAK,  3.,  (after  stating  the  facts  as 
above.)  The  only  question  presented  on 
this  appeal  Is  the  alleged  insufficiency  of 
the  appeal  from  the  justice.  It  was  con- 
tended by  the  respondent  that  the  notice 
of  appeal  was  filed  after  the  undertaking, 
and  that  there  was  therefore  no  undertak- 
ing given.  The  law  regulating  appeals 
from  courts  of  record  does  prescribe 
the  order  in  which  the  notice  and  under- 
taking shall  be  filed,— that  Is,  the  under- 
taking must  be  filed  after  the  filing  of  the 
notice,— and  it  has  been  often  held  that  a 
disregard  of  Its  provisions  vitiated  the  ap- 
peal. Hill's  Code,  §  537.  But  the  acts  reg- 
ulating justice's  courts,  and  regulating 
appeals  therefrom,  do  not  contain  those 
provisions.  Section  2118  allows  an  appeal 
from  a  justice's  judgment  to  the  circuit 
court  within  30  days  from  the  date  of  the 
entry  thereol;  and  21191s  as  follows:  "An 
appeal  is  taken  by  serving  a  notice  there- 
of on  the  adverse  party,  and  filing  the 
original,  with  the  proof  of  service  Indorsed 
thereon,  with  the  Justice,  and  by  giving 
the  undetrtaking  for  the  costs  of  the  ap- 
peal as  hereinafter  provided."  Although 
named  in  the  section  after  the  notice  of 
appeal,  It  does  not  expressly  direct  that 
the  undertaking  must  be  filed  after  the  no- 
tice of  appeal.  No  doubt  the  better  prac- 
tice would  be  to  first  serve  the  notice  of 
appeal,  and  Indorse  the  proof  of  service 
thereon,  and  then  file  the  same  with  the 
justice,  togetherwlth  the  necessary  under- 
taking. But  the  question  which  we  must 
determine  Is,  does  a  disregard  of  this  order 
of  procedure  destroy  the  appeal  or  render 
it  ineffectual;  and  we  think  it  does  not. 
Such  a  construction  of  the  statute  would 
introduce  a  degree  of  strictness  and  tech- 
nicality into  the  practice  in  Justices' courts 
very  much  beyond  the  requirements  of  the 
statute,  and  at  variance  with  Its  spirit 
and  purposes.  Both  the  undertaking  and 
the  notice  were  filed  within  the  30  days 
after  the  entry  of  judgment,  and  the  no- 
tice had  indorsed  thereon,  at  the  time  it 
was  filed,  proof  of  service,  and  this  appeai-s 
to  be  all  that  is  requisite. 


2.  The  name  of  the  surety  is  not  inserted 
in  the  body  of  the  undertaking,  and  in  the 
aflldavit  indorsed  ttiereon  his  name  is  left 
blank  at  the  beginning,  thus :  " ,  be- 
ing duly  swoi-n, "  etc.;  but  his  name  is 
signed  both  to  the  undertaking  and  the 
affidavit,  and  we  think  this  is  sufficient. 
Dore  v.  Covey,  13  Cal.  502,  and  Ex  parte 
Fulton,  7  Cow.  484,  hold  that  It  Is  not  nec- 
essary to  Insert  the  name  of  the  surety  In 
the  body  of  the  undertaking,  and  that  his 
signature  thereto  sufficiently  indicates  his 
intent  to  be  bound  by  the  terms  of  tlie  un- 
dertaking, which  is  all  the  law  requires. 

3.  The  objection  to  the  affidavit  does  not 
fall  within  Starksv.  Stafford,  14  Or.  317, 12 
Pac.  Rep.  670.  In  that  ease  there  were  two 
blanks  in  the  affidavit,— one  at  the  begin- 
ning, as  here,  and,  the  other  blank  not  be- 
ing filled,  the  qualification  of  the  surety 
did  not  appear.    It  read,  "worth  the  sum 

of . "    The  court  held  this  to  be  not 

in  compliance  with  law  and  Insufficient, 
without  pointing  out  the  particulars.  Sec- 
tion 2123  requires  that  sureties  In  an  un- 
dertaking on  appeal  must  have  the  quali- 
fications of  bail  upon  arrest.  Section  IIS 
prescribes  what  the  qualifications  of  ball 
upon  arrest  shall  be.  InStarks  v.  Stafford, 
supra,  no  umountwas  specified,  and  itdid 
not  appear  that  the  surety  was  worth  the 
amount  specified  over  and  above  all  debts 
and  liabilities,  and  exclusive  of  property 
exempt  from  execution.  The  cases  are 
clearly  distinguishable.  The  court  below 
therefore  erred  in  dismissing  the  ai>peal, 
and  its  judgment  must  be  reversed,  and 
the  cause  reuianded  for  such  further  pro- 
ceedings, as  law  and  justice  may  require. 


Keknky  v.  Or£OOn  Ry.  &  Nav.  Co. 
{Supreme  Court  of  Oregon.    Hay  19,  1890.) 

Railboad  Coxpasibs— Kiixino  Stock— Stock 

AT  Labqe — Hebders. 

1.  stock  runniDK  at  large  are  animals  that 
roam  and  feed  at  will,  and  are  auuh  as  are  not  un- 
der the  immediate  direction  and  control  of  any  one, 
and  in  such  case,  if  they  wandempon  the  track  oi 
a  railroad,  and  are  killed,  the  owner  in  allowing 
them  to  run  at  large  is  not  guilty  of  contributory 
negligence,  and  precluded  from  a  recovery. 

2.  Stock  in  charge  of  a  herder,  and  subject  to 
his  control,  is  not  stock  running  at  large,  as  the 
places  whither  they  wander  and  feed,  or  lie  down 
to  rest,  are  selected  by  him,  and  subject  to  his  di- 
rection and  control;  and  if  he  voluntarily  drives 
and  leaves  them  uncared  for  in  a  place  of  danger 
along  a  railroad  track,  where  injury  is  likely  to 
happen  to  them  aa  a  probable  consequenoe,  and 
they  are  killed,  his  act  will  be  regarded  ae  the 
proximate  cause  of  the  injury,  and  preclude  the 
owner  from  recovery. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court  Gilliam  coun- 
ty ;  J.  H.  Bird,  Judge. 

"This  Is  an  action  to  recoverdamages  for 
the  killing  of  certain  sheep  by  the  defend- 
ant railroad,  and  Is  based  on  the  statute. 
The  answer,  after  denying  the  facts  al- 
leged, sets  up  a  further  and  separate  de- 
fense to  the  effect  that  the  killing  of  said 
sheep  was  caused  by  the  negligence  of  one 
George  Taylor,  and  without  any  fault  or 
negligence  In  the  operation  of  the  train, 
etc.  Issue  being  joined  a  trial  was  had, 
find  a  verdict  and  judgment  were  rendered 
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for  the  plaintiff,  from  which  this  appeal  Ib 
taken. 

W.  W.  Cotton,  for  the  appellant.  Ben- 
nett &  Wilson,  for  the  respondent. 

Lord,  J.,  (after  stating'  the  facts  as 
above.)  There  Is  but  one  question  that  we 
deem  it  necessary  to  consider  upon  this  rec- 
ord, namely,  whether  the  evidence  was 
Bufflclent  to  sustain  the  verdict.  It  arises 
out  of  the  defendant's  motion  for  a  non- 
suit. Tiie  testimony  of  the  plaintiff,  as 
disclosed  by  the  record,  shows  that  one 
George  Taylor  was  tending  and  in  charge 
of  the  sheep  when  Idlled ,  that  the  night 
before  the  killing  of  them  occurred,  be 
drove  them  across  the  railroad  track,  and 
down  to  the  river  to  water  them;  that  he 
sometimes  watered  them  there,  but  not 
often,  and  bad  brought  them  there  that 
evening;  that  the  railroad  at  that  place, 
where  the  sheep  were  run  over,  is  between 
four  and  fivehundred  yardstromthe  river; 
that  he  left  this  band  of  sheep,  composed 
of  2,000,  on  this  space  between  the  railroad 
and  the  river  to  rest  that  night,  and  re- 
paired to  bis  cabin  for  that  purpose  him- 
self: that  in  the  morning  he  drove  the 
sheep  tu  water,  and  then  went  back  to 
his  cabin  and  began  cutting  some  wood, 
when  be  saw  his  sheep  crossing  the  rail- 
road track,  and  that  about  one  half  of 
them  was  across,  but  they  were  strung 
out  on  the  track ;  that  he  could  see  down 
the  track  for  two  miles,  and  looked  to  sue 
if  there  was  a  train,  but  saw  none,  and 
-went  to  get  his  horse,  and  then  heard  the 
train  coming,  but  that  it  was  not  very 
close,  but  he  went  to  get  the  sheep  off  the 
track;  that  the  train  whistled  when  about 
150  yards  from  the  sheep,  and  kept  whist- 
ling and  rung  thebell ;  and  that  the  sheep, 
in  their  fright,  bunched,  when  they  were 
struck,  etc. 

Taklugthis  evidence  as  true  Is  It  sufB- 
cient  to  sustain  the  verdict.  Or  did  the 
court  err  in  not  granting  the  motion  for 
nonsuit?  The  contention  of  counsel  for 
the  defendant  is  that  from  this  evidence  it 
clearly  appeai-s  that  it  was  the  negligence 
of  Taylor  which  occasioned  the  collision 
and  caused  the  destruction  of  the  sheep. 
It  has  been  held  in  this  state  thatthe  com- 
mon-law rule,  that  every  man  is  bound  to 
keep  his  stock  within  his  own  Inclosure, 
does  not  prevail,  and  that  a  party,  in  al- 
lowing his  stock  to  run  at  large,  which 
strays  upon  a  railroad  track  and  Is  killed, 
is  not  guilty  of  contributory  negligence. 
Moses  V.  Railroad  Co.,  18  Or.  — ,  23  Pac. 
Rep.  498.  And  it  is  also  provided  under 
the  statute  under  which  this  action  is 
brought  that  the  allowing  of  stock  to  run 
at  large  upon  common  unfenced  range,  or 
upon  Inclosed  land  owned  or  In  the  pos- 
session of  the  owner  of  such  stock,  shall 
not  be  deemed  or  held  to  be  contributory 
negligence.  Hill's  Comp.  §4048.  Stock  run- 
ning at  large  are  animals  that  roam  and 
feed  at  will,  and  are  not  under  the  im- 
mediate direction  and  control  of  any  one. 
They  may  be  in  an  inclosure  which  may 
restrain  the  limits  in  which  they  shall 
wander  and  feed,  or  they  may  be  on  an 
unfenced  range,  relatively  without  limit, 
where  they  may  roam  and  feed  at  will; 
but  In  either  case  they  are  not  subject  tu 


the  direction  and  control  of  any  one.  So 
to  speak,  they  are  masters  of  their  own 
movements,  going  whither  they  will,  with- 
out personal  direction  or  control.  In  such 
cases,  If  they  wander  upon  the  track  of  a 
railroad,  and  arc  killed,  the  owner,  in  al- 
lowing them  to  run  at  large.  Is  not  guilty 
of  contributory  negligence,  and  precluded 
from  a  recovery.  But  stock  or  sheep  in 
charge  of  a  herder,  and  subject  to  his  con- 
trol, whether  in  an  inclosed  field  or  upon 
a  range  are  not  stock  running  at  large,  as 
the  places  whither  they  wander  and  feed, 
or  lie  down  to  rest,  are  selected  by  him, 
and  subject  to  bis  direction  and  control ; 
so  that,  if  he  voluntarily  drives  or  leaves 
tliera  in  a  place  of  danger,  and  where  in- 
jury is  likely  to  happen  to  them,  along  a 
railroad  track,  and  they  are  killed,  his  act 
will  be  regarded  as  the  proximate  cause 
of  the  injury,  and  preclude  the  owner  from 
recovery.  In  such  case  the  stock  is  not  to 
be  deemed  running  at  large,  within  the 
meaning  of  the  statute,  so  as  to  exclude 
the  defense  of  contributory  neglig^ence. 
Now,  it  appears  from  the  evidence  that 
on  the  night  previous  to  the  killing  of 
the  sheep  (he  herder  had  driven  them 
down  to  water  on  the  river,  and  left  them 
all  night  on  a  narrow  space  or  strip  of 
land  between  the  river  and  the  line  of  tho 
railroad;  that  It  was  only  " sometimes " 
that  he  watered  them  at  this  place,  but 
that  he  did  it  on  this  occasion,  and  when 
that  was  done  he  repaired  to  his  cabin, 
some  distance  away,  and  remained  for  the 
ulgbt,  leaving  2,600  sheep  hemmed  in  this 
narrow  space  along  the  track  of  the  rail- 
road, liable  to  be  used  at  all  hours  of  the 
night  and  day,  as  the  requirements  of  its 
buslnef;s  might  demand,  and  with  their 
feeding  grounds  on  the  other  side  of  it. 
The  sheep  were  thus  voluntarily  placed 
and  left  in  a  place  of  danger,  and  where, 
under  the  circumstances,  injury  to  them 
would  likely  occur  as  a  natural  and  prob- 
able consequence.  As  luck  would  have  it, 
nothing  occurred  during  thenlght  tocause 
the  sheep  to  leave  the  place  in  which  they 
had  been  left,  either  arising  from  some  ex- 
ternal circumstances  or  from  the  prompt- 
ings of  animal  Instinct.  In  the  morning, 
after  watering  them,  he  again  left  them 
in  this  space  between  the  river  and  the 
track  of  the  railroad,  and  went  back  to 
his  cabin.  The  feeding  grounds  of  the 
sheep  were  on  the  other  side  of  the  track, 
which  they  must  cross  to  reach,  and  the 
direction  their  Instinct  would  now  lead 
them  ocurred,  as  was  a  plain  consequence 
easily  to  be  foreseen.  When  next  he  saw 
the  sheep  they  were  crossing  the  track, 
about  one-half  of  them  across  it  and  the 
other  half  strung  out  along  the  track.  As 
no  train  was  in  sight,  and  he  couid  sec 
two  miles  down  the  track,  he  went  to  get 
his  horse,  and  then  heard  the  train  com- 
ing, and  then  went  back  to  get  the  sheep 
off  the  track,  and  in  the  mean  time  the 
engineer  began  to  sound  the  alarm  whis- 
tle, and  ring  the  bell  of  the  locomotive, 
and  thesheep,  becoming  frightened  or  panic 
stricken,  bunched,  and  the  collision  oc- 
curred, which  caused  the  loss  or  destruction 
of  the  sheep  alleged.  The  place  where  the 
sheep  were  turned  loose  and  left  uncared 
for  by  the  herder,  under  the  circamstances. 
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was  a  place  where  danger  is  known  to  ex- 
ist, and  injury  to  tbeni  was  a  probable 
consequpnce.  In  Mosee  v.  Railroad  Co. 
supra.  It  was  said:  "An  owner  cannot 
tarn  loose  his  stock  regardless  of  circum- 
stances, or  at  a  place  where  danger  to 
them  is  constant  and  Imminent,  and  when 
an  injnry  occurs  to  them,  as  a  consequence 
of  his  conduct,  thongh  the  defendant  may 
not  have  been  free  from  fault,  escape  the 
charge  of  negligence  or  a  want  of  ordinary 
care.  •  *  *  In  such  case,  the  act  Itself 
is  equirulent  to  deliberately  putting  the 
stock  into  a  place  of  danger,  and  where 
Injury  to  them  is  a  probable  consequence. 
The  stock  do  not  stray  into  a  place  of 
danger,  but  they  are  turned  loose  Into  a 
place  where  danger  is  known  to  exist,  or 
maybe  foreseen  by  the  exercise  of  ordinary 
care,  and  the  party  cannot  and  ought  not 
to  recover  for  Injuries  which  are  the  direct 
result  of  his  own  negligence."  The  sheep 
did  not  stray  from  the  range  to  the  place 
where  they  were,  but  they  were  deliberate- 
ly put  where  they  were  by  the  voluntary 
act  of  the  herder,  and  there  turned  loose 
or  left  to  roam  at  will  at  a  place  where 
danger  is  known  to  exist  and  injury  likely 
to  happen  to  them  as  a  probable  conse- 
quence of  such  an  act.  Norls  this  all.  The 
liability  to  loss  of  life  and  property,  aris- 
ing from  such  an  act,  to  others,  is  incom- 
parable to  the  damages  to  such  animals, 
and  la  an  important  consideration  not  to 
be  overlooked.  The  accident  as  it  did 
actually  occur  illustrates  the  danger.  It 
might  have  been  a  passenger  train,  and 
thrown  its  cars  from  the  track,  and  en- 
dangered or  destroyed  the  lives  of  its 
passengers.  As  tlie  court  said  in  Smith  r. 
Railroad  Co..34  Iowa, 508:  "The  owner  of 
cattle  may  not  turn  them  out  and  enable 
them  to  frequent  a  place  of  great  peril  on 
the  depot  grounds  or  track  of  a  railroad 
company,  and  then  demand  that  the  rail- 
road company  shall  stop  its  trains  and 
drive  off  his  cattle,  or  slacken  the  speed 
or  change  the  time-table,  in  order  to  de- 
liver his^ cattle  from  the  peril  into  which 
he  has  voluntarily  placed  them."  We 
think,  therefore,  the  act  of  the  herder  in 
putting  the  sheep  on  the  narrow  strip 
where  he  left  tbem.uncared  for,  and  where 
Injury  was  likely  to  happen  to  them  under 
the  circumstances,  as  a  probable  conse- 
quence, indicated  such  a  want  of  ordinary 
care  on  his  part  as  contributed  to  pro- 
dace  the  Injury  of  which  the  plaintiff  com- 
plains and  precludes  his  recovery.  It  fol- 
lows that  the  Judgment  must  be  reversed, 
with  the  direction  to  the  trial  court  to 
sustain  the  motion  for  nonsuit. 


State  v.  Combs. 

{Supreme  Court  of  Oregon.    May  81,  1890.) 

IsToxioANTS— Illeoai.  8ai.e— CRnfiNAi.  Prosecc- 
TIOS — Sektkkce. 

On  an  indictment  which  charged  an  offense 
under  section  1909,  Hill's  Code,  a  defendant  can- 
not, on  a  plea  of  guilty,  be  aentenoed  under  section 
8,  p.  9,  Seaa.  Laws  1889. 
Isyllabua  by  the  Cov/rt.) 

Appeal  from  circuit  court,  Grant  county ; 
M.  I>.  Clifford,  Judge. 
W,  M.  Ramaey,  for  appellant.  J.  L.  Rand, 


Dist.  Atty.,  and  J,  J.  B&Ueray,  for  respond- 
ent. 

Per  Curiam.    It  is  conceded  that  the  In- 
dictment  charges  an  offense  under  section 

1909,  Hill's  Code,  and  the  defendant,  hav- 
ing pleaded  guilty,  is  liable  to  punishment 
in  any  sum  not  exceeding  $25  and  nut  less 
than  f  10.  The  record,  however,  discloses 
that  the  court,  by  some  Inadvertence,  sen- 
tenced the  defendant  to  pay  a  flue  of  $150, 
under  8ccti<m  3,  p.  9,  Sesa.  Laws  1889,  and 
not  under  the  section  above  cited.  As  this 
was  error,  the  Judgment  must  be  reversed, 
and  the  cause  remanded  to  the  court  be^ 
low  with  directions  to  sentence  the  defend- 
ant under  section  1909,  supra. 


Roe  v.  Union  Codxtt. 
(Supreme  Court  of  Oregon.    May  28,  1890.) 

HlOUWiiTS  — ESTABLISHMEST — PaTMEST  OP  DAM- 
AGES BT  COCNTV. 

1.  A  county  court  has  no  jurisdiction  to  estab- 
lish a  county  road  unless  satisfied  that  it  will  be  of 
public  utility,  that  the  amountof  damages  assessed 
for  opening  it  is  just  and  equitable,  and  that  it  will 
be  of  sufficient  importance  to  ihe  public  to  cause 
the  damages  so  assessed  to  be  paid  by  the  county; 
in  which  case  it  must  order  the  same  to  be  paid  to 
tlie  complainant  out  of  the  county  treasury. 

2.  The  court  may,  however,  where  it  is  of  the 
opinion  that  the  proposed  road  is  not  of  sufficient 
importance  to  the  public  to  cause  the  damages  to 
be  paid  by  th*  county,  establish  it  as  a  public  high- 
way ;  but  it  can  only  do  so  in  that  case  where  the 
expenses  or  damages,  or  such  part  thereof  as  it 
may  think  proper,  are  paid  by  the  petitioners.  The 
court  may  in  the  latter  case,  by  a  supplemental  or- 
der reciting  the  facts,  establish  the  road;  'but  this 
must  be  done  at  the  term  of  court  at  which  the  pre- 
liminary determination  is  had. 

(Syllaims  by  the  Court.) 

Appeal  from  circuit  court,  Union  county, 
James  A.  Fee,  Judge. 

The  respondent  sued  out  a  writ  of  re- 
view from  the  said  circuit  court  to  th© 
county  court,  to  review  certain  proceed- 
ings had  in  the  latter  court  for  the  laying 
out  of  a  county  road  in  said  county,  In 
compliance  with  the  following  petition, 
signed  by  O.  H.  Fay  and  more  than  12 
otners:  "To  the  Honorable  the  County 
Court  of  the  State  of  Oregon  for  Union 
County:  The  petition  of  the  undersigned 
householders  of  Union  county,  Oregon,  re- 
siding in  the  vicinity  of  the  road  hereinaft- 
er described,  hereby  petition  your  honor- 
able body  to  cause  to  be  laid  out  and  lo- 
cated and  established  a  county  road  In 
said  county  of  Union,  on  the  following 
described  line,  to-wlt:  Commencing  at  the 
center  corner  of  the  north-east  quarter  of 
section  9,  in  township  2  south,  of  range  39 
east  of  tho  Willamette  meridian,  thence 
running  west  one  and  one-half  miles  to  the 
center  corner  of  the  north-west  cornerof 
section  8,  in  said  township  and  range; 
the'ice  running  south  one-fourth  mile  to 
the  south-east  corner  of  the  south-west 
quarter  of  the  north-west  quarter  of  sec- 
tion 8,  in  said  township  and  range;  and 
your  petitioners  also  pray  that  the  follow* 
Ing  described  portions  of  what  Is  known 
as  the  "Knapp  Road'  may  be  vacated  and 
discontinued,  to-wlt:  Commencing  at  the 
center  corner  of  the  south-east  quarter  of 
section  9,  in  township  2  south,  of  range  39 
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east  of  the  Willamette  meridian ;  thence 
running  west  one  and  one-half  miles  to  the 
center  corner  of  the  south-west  quarter 
of  section  8,  In  said  township  and  range." 
Viewers  were  duly  appointed  to  locate  the 
road,  who,  on  the  7th  day  of  October,  1885, 
filed  their  report,  recommeuding  its  es- 
tabiishnieut.  On  October  12,  October  26, 
November  4, 1885,  respectively,  G.W.  Ruck- 
man,  J.  W.  Mitchell,  and  R.  D.  Ruckman, 
and  on  November  6. 1885,  the  respondent 
herein,  J.  L.  Koe,  each  presented  a  claim 
for  damages  which  they  were  llalile  to 
suffer  in  consequence  of  the  said  road  cross- 
ing their  respective  premises.  Sutisequent- 
ly,  and  on  the  4th  day  of  November,  1885, 
an  order  was  made  by  the  county  court 
then  in  session,  appointing  viewers  to  ap- 
praise such  damages ;  but  they  failed  to 
make  any  report  In  the  matter.  On  the 
8th  day  of  January,  1886,  others  were  ap- 
pointed for  the  same  purpose,  who,  on  the 
loth  day  of  the  same  month,  submitted  a 
report  allowing  G.  W.  Ruckman,  J.  W. 
Mitchell,  and  R.  D.  Ruckman  each  $50. 
Upon  the  filing  of  this  report  the  county 
court  oi-dei-ed  that  the  viewers'  and  sur- 
veyors' report  and  the  plat  of  the  road  be 
recorded,  and  the  road  be  established  as  a 
public  highway;  provided,  however,  that 
the  petitioners  for  said  road  pay  the  dam- 
ages awarded.  Thereafter,  on  March  7, 
1888,  G.  W.  Ruckman  and  .T.  W.  Mitchell 
filed  with  the  court  the  following  relin- 
quishment :  "  We,  the  undersigned,  do  relin- 
quish all  our  right  of  damages  on  road  pe- 
titioned for  by  O.  H.  Fay  and  others. 
[Signed]  G.  W.  Ruckman.  J.  W.  Mitch- 
ell." Thereupon,  and  on  the  6th  day  of 
April,  1888,  the  said  court  made  the  follow- 
ing order  in  the  matter:  "This  matter 
coming  on  to  be  heard  at  this  time,  and  it 
appearing  to  the  court  that  the  above- 
entitled  road  was  regularly  petitioned  for, 
laid  out,  and  established  as  a  county 
road,  but  that  there  were  certain  claims 
for  damages,  ail  of  which  have  been  with- 
drawn except  R.  D.  Ruckman's,  which 
has  been  appraised  at  $50,  it  is  ordered  by 
the  court  that  a  warrant  be  drawn  on  the 
treasurer  in  favor  of  said  R.  D.  Ruckman 
tor  said  sum  of  $50,  and  that  said  road  be 
ordered  opened,  and  declared  a  public 
highway."  On  May  16. 1888,  a  motion  by 
respondent  and  others  was  filed  in  said 
court,  based  on  a  remonstrance  that  the 
court  reconsider  the  said  order  of  April  6, 
1888,  but  no  action  was  taken  in  the  mat- 
ter. The  respondent  then  sued  out  the 
writ  of  review  from  the  said  circuit  court 
to  the  said  county  c«urt,  to  review  the 
said  proceedings,  and  assigned,  among 
other  grounds  of  error,  the  following: 
"The  court  erred  in  making  the  order  of 
April  6, 1888,  as  all  the  rights  of  the  peti- 
tioners therein  were  lost  by  lapse  of 
time,  and  there  being  no  Jurisdiction  in  the 
court  to  make  the  said  order  or  to  pay 
the  said  $50  damages  from  the  county 
funds,  and  said  order  being  in  violation  of 
and  In  conflict  with  the  said  order  of 
March  6, 1886,  and  the  court  having  no  Ju- 
risdiction of  the  parties  in  Interest. "  Up- 
on the  hearing  of  the  said  writ  of  review 
the  circuit  court  reversed  the  said  order  of 
the  county  court  of  April  6, 1888,  which  is 
the  decision  appealed  from. 


J.  W.  Sbelton,  for  appellant.    R.  Eakla 
and  Cage  Baker,  for  respondent. 

Thater,  C.  J.,  (after  BtatiDg  the  facta  as 
above.)  The  order  of  the  county  court  of 
April  8, 1888,  was  erroneous,  and  the  cir- 
cuit court  properly  annulled  the  same. 
Said  county  court,  on  March  6, 1886.  bad 
in  effect  determined  that  the  proposed  road 
would  not  beof  sufflcient  importance  to  the 
public  to  cause  the  damages  assessed  and 
determined  by  the  viewers  to  be  paid  by 
the  county,  although  such  wa«  not  its 
terms.  A  county  court,  in  a  proceeding  to 
lay  out  a  public  road,  before  attempting 
to  establish  the  same,  must  be  satisfied 
that  it  will  be  of  public  utility.  It  must 
then  be  satisfied  that  theamount  of  dam- 
ages assessed  for  the  opening  of  the  road 
is  Just  and  equitable,  and  that  the  pro- 
posed road  will  be  of  sufficient  Importance 
to  the  public  to  cause  the  damages  so  as- 
sessed to  be  paid  by  the  county,  in  which 
case  it  will  order  the  same  to  be  paid  tu 
the  complainant  out  of  the  county  treas- 
ury. The  court  may,  however,  where  it  is 
of  the  opinion  that  the  proposed  road  is 
not  of  sufficient  importance  to  the  public 
to  cause  the  damages  to  b«  paid  by  the 
county,  establish  it  as  a  public  highway; 
but  It  cannot  do  so  in  the  latter  case 
unless  the  expense  or  damages,  or  such 
part  thereof  as  it  may  think  proper,  be 
paid  by  the  petitioners.  The  order  of  tlie 
county  court  of  the  6th  of  March,  1886,  in- 
stead of  directing  "  that  the  viewers'  and 
surveyors'  report  and  the  plat  of  the  road 
be  recorded  and  established  as  a  public 
highway,  provided  the  petitioners  pay  the 
damages  awarded,"  should  haveconcluded 
as  follows:  "But  the  court  being  of  the 
opinion  that  the  proposed  road  is  not  of 
sufScient  importance  to  the  public  to  cause 
the  damages  to  be  paid  by  the  county,  it 
refuses  to  establish  the  same  as  a  public 
highway  unless  the  damages  be  paid  by 
the  petitioners. "  In  that  case  It  would 
have  been  left  with  the  petitioners  whether 
ornottheroad  should beestablished:  and, 
if  the  petitioners  then  came  forward  and 
paid  the  damages,  the  court  could,  by  a 
supplemental  orderreciting  the  facts,  have 
established  the  road.  The  matter,  howev- 
er, should  have  been  consummated  imme- 
dialely,  or  at  least  during  the  term  of 
court  then  in  session.  The  said  order  last 
referred  to  wa*  not  in  the  form  suggested, 
but  It  could  not  have  any  different  legal 
effect,  as  the  court  could  only  do  those 
things  which  the  law  authorizes  it  to  do. 
It  was  therefore  no  more  in  fact  than  an 
intimation  from  the  court  that  It  would 
establish  the  said  road  upon  compliance 
with  the  condition  therein  contained,  and 
it  had  no  authority  to  do  so  without  such 
compliance  being  made  during  that  term 
of  the  court.  The  order,  tiierefore,  of 
April  6, 1S88,  was  a  nullity.  The  decision 
appealed  from  will  be  affirmed. 


Beebe  v.  McKrnzie. 
{Supreme  Court  of  Oregon.    May  28, 1890.) 
Dbeds—Cossteuction— Estate  in  Puturo. 
1.  Id  construing  an  Instrnment  to  determin« 
whetber  it  is  a  will  or  deed,  the  intention  is  to  con- 
trol as  collected  from  the  whole  instrument. 
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2.  Where  an  Instrument  conveys  a  present  title 
to  tbe  Krantee,  and  tbe  grantor  reserves  out  of  the 
estate  conveyed  the  right  to  the  use  and  possession 
during  hi*  Uie,  the  Instmmsnt  is  a  deed,  and  not  a 
wiU. 

3.  Bnoh  an  instrument  does  not  create  an  es- 
tate in  freehold  to  commence  infuturo,  and  is  not 
within  the  technical  rule  of  the  common  law  ap- 
plied in  such  cases. 

(SuHabug  by  the  Court.) 

Appeal  from  circuit  court,  Union  county ; 
James  A.  Fee,  Judge. 

Tbls  iR  an  action  of  ejectment  bronght 
by  the  plaintiff  against  tiie  defendant  to 
recover  the  land  described  In  the  com- 
plaint. Both  parties  deraign  title  to  the 
land  from  oneTtaoroas  McKenile,  deceased, 
— tlie  plaintiff  by  deed,  and  the  defendant 
as  an  heir  at  law.  The  cause  was  tried 
without  the  intervention  of  a  Jury,  and 
Judgment  went  for  the  plaintiff,  from 
which  this  appeal  is  brought.  At  the  trial 
the  plaintiff,  in  support  of  her  claim, 
offered  in  evidence  the  following  instru- 
ment in  writing :  "  This  indenture  witness- 
eth  that  Thomas  McKenzie.  for  the  con- 
sideration of  the  sum  of  one  dollar  to 
him  paid,  has  bargained,  sold,  and  quit- 
claimed, and  by  these  presents  does  bar- 
gain, sell,  and  quitclaim,  unto  Fannie  C. 
McKenzie,  the  undivided  one-half  of  the 
following  described  property,  to-wlt: 
*  •  •  The  foregoing  sale  and  conveyance 
is  understood  and  agreed  to  be  completed 
and  done  at  the  death  of  the  said  Thomas 
McKensie,  and  that  tbe  possession  and 
right  of  possession  to  and  in  tbe  forego- 
ing premises  remains  and  rests,  until  his 
death,  in  the  said  Thomas  McKenzie,  in 
consideration  of  the  marital  will  and  as- 
sistance extended  by  the  said  Fannie  C. 
McKenzie,  retains  to  himself  only  the  life 
proprietorship  and  ownership  of  the  fore- 
going property,  and  conveys  to  her  all 
other  rights  which  the  said  Thomas  Mc- 
Kenzie may  have  therein.  Said  Thomas 
McKenzie  shall  not  sell  nor  attempt— tbe 
said  premises,  but  shall  occupy  the  same 
durlnir  his  life-time.  To  have  and  to  hold 
the  said  premises,  with  their  appurte- 
nances, unto  the  said  Fannie  C.  McKenzie, 
heirs  and  assigns,  forever.  In  witness 
whereof, 'etc.  'Thomas McKenzie.  [Seal.] 
Done  in  the  presence  of  John  McDonald, 
A.  Meacham.  "  Then  follows  the  acknowl- 
edgment, etc.;  to  the  Introdnctioo  of 
which  the  defendant  objected,  which  the 
trial  court  overruling,  the  said  instrument 
was  admitted  as  evidence,  and  the  ruling 
of  the  court  in  admitting  the  same  is  the 
error  assigned  on  this  appeal. 

Shelton  Jt  Carrol],  for  api>ellant.  T.  H. 
Crawford,  for  respondent. 

Lord,  J.,  (after  stating  tbe  tacts  as 
above.)  The  only  question  presented  by 
this  record  is  as  to  the  validity  of  the 
above  Instrument  as  a  deed,  the  defendant 
contending  that,  altli  ngh  in  form  a  dee<1. 
It  Is  a  will,  but.  If  not  a  will,  that  it  is  a 
deed  that  attempts  to  create  an  estate  to 
commence  In  fiitam,  and  is  therefore  void. 
To  determine  the  nature  of  an  Instrument, 
the  intention  of  the  maker,  to  be  collected 
from  the  whole  Instrument,  subject  to  the 
rules  of  law,  is  the  pole  star  by  which  to 
be  guided.    Tbe  fact  that  it  is  la  form  and 


phraseology  a  deed  signifies  nothing.  If 
It  is  plain  from  the  language  used,  and 
what  Is  appointed  to  be  done  after  tbe 
maker's  death,  that  it  is  testamentary  In 
ita  nature,  it  is  a  will.  But  it  it  is  plain 
that  it  was  the  intention  of  the  grantor 
to  convey  a  present  estate,  though  the 
possession  may  be  postponed  until  after 
his  death,  it  is  a  deed,  and  not  a  will.  The 
estate  would  stand  created,  but  the  pos- 
session orenjoymentof  it  postponed.  The 
evidence  of  this  Intention,  as  afforded  by 
the  Instrument,  is  that  it  is  in  the  form  of 
a  deed  of  conveyance.  It  was  made  In 
consideration  of  "  marital  will  and  assist- 
ance extended,"  and  was  executed  with 
the  usual  formalities  prescribed  by  law. 
The  grantor  acknowledged  before  the 
proper  officer  that  "  he  executed  the  same 
freely,  for  the  uses  and  purposes  therein 
named,"  and  used  words,  namely,  "has 
bargained,  sold,  and  quitclaimed,  and  by 
these  presents  does  bargain,  sell,  and  quit- 
claim," that  are  specially  appropriate  in 
a  deed,  and  not  in  a  will.  In  the  instrument 
Itself  it  is  referred  to  as  a  "  con  veyance, " 
and  the  grantor  delivers  it  as  such  to  the 
grantee,  who  has  it  recorded  as  a  deed. 
While  this  is  not  denied,  it  is  urged,  from 
other  language  used  in  the  instrument, 
that  the  grantor  never  intended  to  con- 
vey to  the  grantee  any  present  interest  or 
estate  in  the  land,  but  only  an  estate  lim- 
ited to  take  effect  after  his  death,  or  to 
commence  in  faturo.  The  clause  is  not 
clear,  and  its  language  is  much  involved, 
but  it  seems  to  us  the  intention  is  to  con- 
vey the  fee  la  prmseati  to  the  grantee,  the 
grantor  reserving  out  of  it  the  possession 
or  enjoyment  during  his  life.  According 
to  its  terms,  it  is  "the  possession  and 
right  of  possession"  that  "remains  and 
rests"  in  the  grantor,  of  which  he  "only 
retains  to  himself  the  life  proprietorship" 
in  consideration  of  "marital  will  and  as- 
sistance extended  "  by  his  wife.  The  inten- 
tion Is  to  convey  presently  the  freehold  or 
fee  to  the  grantee,  subject  to  the  grantor's 
possession  and  use  during  his  life.  It  is  to 
take  effect,  or  took  effect,  in  interest,  upon 
the  execution  of  the  instrument,  though 
the  right  of  possession  was  postponed  un- 
til after  the  death  of  the  grantor.  If  this 
construction  be  correct,  the  intention  of 
the  grantor  was  to  convey  the  land  at  the 
time  the  deed  was  executed  and  delivered, 
and  to  reserve  to  himself  out  of  the  estate 
conveyed  the  use  and  possession  during 
his  life.  Lookingat  the  whole  instrument, 
it  evinces  a  favorable  Intention  to  the 
grantee,  nor  does  It  sontain  any  revo- 
cable words,  orother  language  which  indi- 
cates that  It  is  testamentarj'in  its  nature. 
The  language  Is,  "does  bargain,  sell,  and 
quitclaim,"  and  the  grantee  Is  "to  have 
and  to  hold  the  said  premises,  "etc.,  "heirs 
and  assigns,  forever. "  From  all  this,  it  Is 
clear  that  the  Instrument  Is  not  a  will,  but 
a  deed,  and  conveyed  a  present  title  to  the 
grantee,  out  of  which  the  grantor  reserved 
to  himself  the  use  and  enjoyment  of  an  In- 
terest during  his  life.  As  such,  it  was  not 
a  deed  to  commence  in  futuro,  or  to  take 
effect  at  the  death  of  the  grantor;  and 
therefore  renders  it  unnecessary  for  us  to 
consider  whether,  under  our  statutes  and 
the  policy  of  our  laws,  the  technical  rule 
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of  the  common  law  In  respect  to  creating 
estates  to  commence  in  faturo  prevails. 
There  is  no  error,  and  the  Judgment  must 
be  affirmed. 


Haabe  v.  Oregon  Ry.  &  Nat.  Co. 

{Supreme  Court  of  Oregon.    June  10,  1890.) 

Carkikbs — Pehsoxal  Ikjubies— Pessoss  Ridiito 
o>!  Freiout  Traix. 

1.  In  an  action  against  a  railroad  company  to 
recover  damages  for  personal  injuries,  it  is  not 
competent  for  the  plaiutift  to  give  in  evidence  the 
statements  and  declarations  of  a  stranger  in  rela- 
tion to  the  departure  or  movements  of  the  defend- 
ant's trains.    Such  evidence  is  hearsay. 

2.  A  person,  who  has  purchased  no  ticket  and 
paid  no  fare,  who  goes  to  a  caboose  attached  to  a 
freight  train,  and,  without  the  knowledge  of  those 
in  cba'-ge  of  such  train,  attempts  to  get  into  said 
car  at  a  place  whore  the  railroeid  company  is  not 
accustOQiud  to  receive  p;isscngcrs,  is  not  a  passen- 
ger; and,  if  be  is  injured  in  such  attempt  to  board 
the  train,  and  those  in  charge  of  it  have  no  knowl- 
edge of  his  presence,  the  company  is  not  liable  for 
the  injury. 

3.  A  person  who  goes  in  the  night-time,  in  the 
midst  of  a  car-jard,  and  at  a  place  where  the  rail- 
road company  is  not  accustomed  to  receive  passen- 
gers, and,  without  the  knowledge  of  those  in  charge 
of  a  freight  train  standing  there,  attempts  to  en- 
ter the  caboose  attached  to  such  freight  train,  and 
is  injured,  is  guilty  of  contributory  negligence,  and 
cannot  recover  for  snch  injury. 

lSullubu«  by  the  Court.) 

Appeal  from  circuit  court,  Wasco  coun- 
ty; J.  H.  BiKi),  Judge. 

This  is  an  action  to  recover  damages  for 
alleged  negligence.  It  Is  charged  in  the 
complaint  that  the  plaintiff,  desiring  to 
go  to  Hood  River,  on  the  line  of  the  rail- 
road owned  and  operated  by  the  defend- 
ant between  The  Dalles  and  Portland, 
applied  at  the  office  of  the  company  at 
The  Dalles  for  tite  purpose  of  purchasing 
a  ticket  to  Hood  River,  and  to  gain  infor- 
mation as  to  when  a  train  would  leave 
tor  said  station;  that  the  office  was  closed, 
and  that  thereupon  a  man  whose  name 
the  plaintiff  docs  not  linow,  but  whom 
the  plaintiff  believes  to  be  an  agent  of  the 
defendant,  directed  the  plaintiff  to  defend- 
ant's train  at  said  Dalles  city ;  that  there- 
uiion  the  plaintiff  proceeded  to  a  train 
which  was  standing  still,  and  was  in  the 
act  of  stepping  on  one  of  the  cars  of  the 
train  while  the  same  was  standing  still  at 
the  defendant's  depot,  a  usual  place  of 
stopping,  when,  without  waraing  to  the 
plaintiff,  or  any  signal,  the  train  suddenly 
and  rapidly  backed  up;  that,  by  reason  of 
said  negligent  and  careless  acts  of  the  de- 
fendant, the  plaintiff  was  thrown  from  the 
platform  of  said  car  to  the  ground  with 
great  force,  and  was  thrown  under  the 
wheels  of  the  car,  which  ran  upon  and 
over  the  plaintiff,  crushing  his  left  foot  be- 
low the  knee,  necessitating  the  amputa- 
tion thereof.  The  plaintiff  lays  his  dam- 
ages at  $50,000.  The  answer  denies  each 
material  allegation  of  the  complaint,  and 
then  alleges  contributory  negligence  on 
the  part  of  the  plaintiff  as  the  proximate 
cause  of  the  injury,  which  was  denied  by 
the  reply.  The  plaintiff  had  a  verdict  and 
Judgment  for  $3,500,  from  which  this  ap- 
peal Is  taken. 

Zern  Snow,  for  appellant.  A.  S.  Bennett 
and  J.  L.  Story,  for  respondent. 


Strahan,  J.  During  the  trial,  numerous 
exceptions  were  taken  by  the  appellant, 
a  few  only  of  which  it  will  be  necessary  to 
notice.  At  the  conclusion  of  the  evidence 
on  the  part  of  the  plaintiR,  the  defendant 
moved  for  a  nonsuit,  which  was  overruled, 
and  an  exception  taken. 

Kniest  Haase,  the  plaintilT,  testified  in 
his  own  behalf  in  substance.  That  he  had 
been  living  at  Trout  Iioke,  in  Washington 
Territory,  for  about  five  UHmths.  His 
occupation  was  that  of  a  blacksmith  and 
farmer.  Hud  been  employed  by  Bogurt  & 
Sukesdorf,  and  just  before  the  accident 
had  been  in  the  employ  of  Borthwick  & 
Frame  at  a  saw-mill  in  Washington  Ter- 
ritory. Had  worked  there  two  or  three 
days.  He  came  over  the  river  from  W'asb- 
Ington  Territory  on  the  day  preceding  the 
night  of  the  injury,  with  a  barge-load  of 
ties,  which  being  unloaiied.  In  the  course 
of  which  he  had  torn  his  clothes,  he  con- 
cluded to  go  to  Hood  River,  to  get  some 
clothes  which  had  been  left  there  by  him, 
having  in  the  mean  time  bought  a  new 
suit.  That  he  went  to  the  Umatilla  House 
at  Dallescity  to  buy  a  ticket,  but  the  office 
was  closed.  This  was  about  hall  past  7  in 
the  evening.  He  was  told  that  no  passen- 
ger train  went  out  that  night,  nor  before 
half  pnst  3  the  following  morning,  but 
that  a  freight  train  would  be  going  out 
that  evening  about  half  past  10,  and  that 
it  would  start  from  the  freight  depot.  It 
did  not  appear  by  whom  this  information 
was  given  to  the  plaintiff,  aud  the  same 
was  olijected  to  by  the  defendant,  which 
objections  were  overruled,  and  an  excep- 
tion taken.  This  exception  will  be  noticed 
in  connection  with  some  others  presenting 
substantially  the  same  principle.  The 
plaintiff  further  testified  that  some  man 
went  with  him  from  the  Umatilla  House 
towards  Umatilla  Junction,  up  the  river, 
where  there  were  several  tracks,  and 
some  cars  standing;  but  he  could  not 
tell  what  kind  of  buildings  he  saw.  That 
he  went  a  couple  of  hundred  meters  up 
the  direction  spoken  of  to  where  the  cars 
were,  and  to  the  place  where  the  man 
showed  him.  That  part  of  this  evidence 
which  relates  to  the  place  pointed  out  to 
the  plaintiff  by  this  unknown  man  was 
admitted  over  the  defendant's  objection, 
and  it  was  also  excepted  to. 

The  witness  further  testified:  There  was 
one  car  there,  and  a  full  train,  to  which 
was  attached  an  engine.  Smoke  was 
coming  out  from  the  engine.  That  he  un- 
dertook to  get  on  the  train.  He  stepped 
with  his  risht  foot  on  the  steps,  when  the 
train  gave  a  lurch,  throwing  him  off  un- 
der the  cars.  Immediately  it  went  for- 
ward, and  ran  over  his  left  foot,  and  over 
the  heel  of  his  right.  That  the  train  was 
not  in  motion  when  he  first  saw  it;  but, 
almost  immediately  upon  putting  his  toot 
upon  the  steps  to  get  onto  the  car.  the 
train  gave  a  sudden  lurch  backwards,  and 
it  went  back  about  a  car's  length.  Does 
not  know  whether  he  was  holding  onto 
the  iron  when  trying  to  board  the  car  or 
not.  That  tlie  backward  motion  threw 
him  off  his  balance.  That  the  train,  hav- 
ing backed  about  a  ear's  length,  staii^d 
forward ;  and  the  forward  motion  threw 
him    under  the  car,  and    his   foot   was 
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cruRhed.  The  train  pullecl  out,  leaving 
him  lylug  on  the  ground;  and  three  orfoar 
minutes  after  he  fainted  away,  and  has  no 
recollection  of  when  his  foot  was  ampu- 
tated. But  he  was  conscious  for  three  or 
four  minutes  aft«r  the  amputation,  and 
there  were  eonie  people  around  him  before 
be  fainted,  among  them  some  one  who 
spoke  German ;  but  he  does  no  know  who 
they  were.  That  it  was  10,  or  half  past 
10,  when  he  undertook  to  get  on  this  car. 
That  he  intended  to  get  on  the  train  to  go 
to  Hood  Blver  to  get  his  clothes.  That 
he  intended  to  pay  his  tare.  That  the  car 
be  attempted  to  get  on  was  a  caboose-car. 
That  he  heard  no  bell  rung  or  •whistle 
blown  before  the  train  started.  That 
after  he  was  run  over  the  train  went  on 
to  Hood  River.  On  his  cross-examination 
the  witness  testllled:  That  it  was  half 
past  7  or  8  when  he  went  to  the  Umatilla 
House  to  get  the  ticket.  That  he  was 
alone.  That  he  stayed  there  about  live 
minutes,  and  from  there  he  went  to  take 
a  walk  through  the  town.  He  was  alone. 
He  went  from  the  Umatilla  House  along 
the  track,  and  turned  to  the  right,  where 
there  was  a  butcher  shop.  Stayed  there  a 
quarter  of  an  hour,  or  a  little  longer.  Ho 
knew  no  one  there.  Went  back  down  the 
railroad  track,  and  down  the  street.  He 
met  somebody,  and  went  back  again  with 
this  person.  Does  not  know  the  place  to 
which  he  went,  but  had  some  port  w^ine. 
The  place  was  two  or  three  streets  from 
where  the  butcher  shop  stands,  on  the 
street  leading  to  the  brewery.  The  name 
of  the  man  with  whom  he  drank  was 
Keller.  He  stayed  in  the  saloon  about  10 
minutes.  That  no  one  was  there  but  the 
bar-keeper.  He  went  on  back  to  the  Uma- 
tilla House,  parting  with  Keller  on  the 
street,  and  from  there  he  went  to  the  train, 
going  up  the  street  upon  which  the  rail- 
road la  on.  He  did  not  stop  on  his  way 
back  to  the  Umatilla  House,  but  came  on 
down  the  railroad,  walked  over  to  the  end 
of  the  Umatilla  House,  and  then  returned 
to  take  the  train  going  up  the  street  the 
railroad  was  on.  That  he  first  met  Kel- 
ler, before  going  to  drink  with  him,  on  the 
streetthe  railroad  track  le  on.  Thathehad 
never  seen  him  before.  That  he  was  talk- 
ing German  witn  some  one  at  the  time, 
and  he  (the  witness)  took  part  in  the  con- 
versation. That  he  bad  drank  some  beer 
in  the  early  part  of  the  evening  at  the 
Wolfgang  saloon,  just  before  going  to  the 
Umatilla  House  the  first  time,  a  short 
time  before  half  past  7.  He  and  three  oth- 
ers drank  a  quart  of  beer,  which  was  all 
the  liquor  he  had  drank.  This  was  not 
at  the  same  saloon  at  which  he  drank  with 
Keller.  From  the  time  he  left  the  Umatil- 
la House  to  the  time  of  his  return  after  he 
bad  taken  his  walk,  and  had  his  wine 
with  Keller,  It  was  probably  half  an  hour. 
That  he  went  almost  Immediately  back 
from  the  Umatilla  House  to  the  train,  tak- 
ing the  sidewalk  a  part  of  the  way,  and 
the  wagon  road  the  other.  Going  up,  he 
did  not  see  any  locomotive.  Thatthey  first 
went  upon  the  right-hand  side  of  the  track, 
croRsed  over  some  railroad  tracks,  and 
went  the  remainder  of  the  distance  on  the 
river  side  of  the  track,  from  which  point 
he  undertook  to   get   onto  the  caboose. 


That  there  was  an  engine  on  one  side  of 
him,  to  his  right  hand.  There  was  an- 
other car  standing  between  him  and  the 
caboose  which  he  attempted  to  get  on, 
around  which  he  had  to  go.  The  caboose 
which  he  attempted  to  get  on  was  about  20 
car-lengths  from  the  engine.  That  he  at- 
tempted to  get  on  the  front  of  the  caboose. 
The  caboose  was  at  the  rear  end  of  the 
train,  and  was  attached  to  the  train 
when  he  attempted  to  board  It.  He  does 
not  recollect  whether  ho  had  hold  of  any- 
thing with  either  hand  when  attempting 
to  get  on  or  not,  the  train  went  so  quick- 
ly; but  it  moved  back  the  first  time  from 
one-half  to  a  car's  length,  and  then  moved 
forward,  and  the  train  left.  The  move- 
ment backwards  was  a  quick  jerk,  and 
all  at  once  it  started  ahead,  and  went 
on,  and  he  saw  no  more  of  it.  It 
moved  forward,  and  he  was  thrown  un- 
der the  car.  That,  when  the  backward 
movement  of  the  train  threw  him  off  his 
balance,  he  made  an  effort  to  catch  hold  of 
something,  clutched  at  the  bars,  and  slid 
off.  The  forward  movement  of  the  car, 
after  It  had  backed  some  distance,  was 
quick,  and  before  he  knew  anything  he 
was  hurt.  That  the  only  time  that  he 
drank  with  Keller  that  evening  was  the 
wine  he  took.  No  one  was  present  except 
the  bar-keeper,  Keller,  and  himself.  He 
was  quite  sure  he  did  not  take  beer.  Does 
not  know  how  long  after  he  was  hurt  till 
he  was  picked  up.  He  cried  out,  and 
somebody  spoke  German  to  him.  That 
was  before  he  fainted,  and  after  he  was 
hurt.  The  next  thing  be  remembered  is 
when  the  doctor  tried  to  call  him,  after  his 
leg  had  been  taken  off.  It  was  the  follow- 
ing morning.  That  the  man  who  spoke 
German  to  him  asked  him  what  was  the 
matter,  and  told  him  the  doctor  would  be 
there  pretty  soon.  When  he  undertook 
to  get  on  the  caboose,  he  did  not  see  any 
other  trains  In  the  yard.  Witness  further 
testified :  He  has  no  recollection  of  the  bar- 
keeper refusing  to  give  htm  anymore  drink 
because  he  was  drunk  when  at  the  bar 
with  Keller,  or  any  recollection  of  any- 
thing of  the  kind  having  occurred.  That, 
the  last  time  he  left  the  UmatlllaHouse  to 
go  to  the  train,  he  was  in  company  with 
some  other  person, — he  does  not  know 
whom, — and  that  they  parted  at  the  train, 
this  person  leaving  while  he  (the  wit- 
ness) was  performing  a  call  of  nature. 
That  he  did  not  stop  in  on  the  way  up  from 
the  Umatilla  House,  but  walked  leisurely 
on.  Be  Is  sure  the  office  was  closed  at 
half  past  7,  when  he  went  to  buy  a  ticket, 
and  that,  from  that  time  to  the  time  when 
he  attempted  to  board  the  train,  about 
three  hours  onlv  had  elapsed. 

Other  evidence  tended  to  show  that  the 
defendant  company  had  been  in  the  habit  of 
carrying  passengers  on  freight  trains,  and 
charging  fare  therefor,  and  that  they  had 
been Inthehabit  of  taking  such  passengers 
aboard  the  train  at  the  freight  depot, 
which  is  four  or  five  blocks  east  of  the  Uma- 
tilla House;  that  there  was  a  building 
there,  and  more  than  one  railroad  track; 
that  the  distance  from  theUmatilla  House 
is  about  1,500  feet;  only  knows  who  was 
operating  the  road  by  information ;  that. 
It  a  person  wanted  to  ride,  he  bad  to  go  to 
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the  frelfcht-honse,  and  get  onto  the  ca- 
booBe.  The  plaiutlff  also  introduced  evi- 
dence tending  to  prf)ve  that,  after  the  in- 
jury, he  was  found  lying  between  two 
tracks  in  the  freight-yard,  which  1b  along- 
side of  the  freight  depot,  from  20  to  30  feet 
from  it,  and  to  the  north ;  that  there  were 
three  side  tracks  between  the  freight-de- 
pot platform  and  where  the  plaintiff  was 
lying.  This  is  the  subutan^e  of  all  the  evi- 
dence on  the  part  of  the  plaintiff. 

1.  The  first  question  to  which  our  at- 
tention will  be  directed  is  the  appellant's 
exception  to  that  part  of  the  plaintiff's 
evidence  in  relation  to  what  was  told  him 
at  the  Umatilla  House,  and  what  the  un- 
known man  said  to  him  in  relation  to  the 
movements  of  the  defendant's  trains,  etc. 
The  purpose  of  this  evidence  is  not  very 
apparent;  but  by  it,  I  think,  the  plaintiff 
sought  to  place  before  the  lury  the  infor- 
mation upon  which  he  acted  in  relation  to 
the  defendant's  trains,  and  to  account 
for  his  going  to  the  yard  where  he  was 
hurt  at  the  late  hour  of  the  night  when 
the  accident  occurred.  It  is  difhcult  to 
see  how  the  unauthorized  acts  or  words 
of  a  Btranger,  who  is  not  shown  to  have 
any  connection  with  the  defendant  com- 
pany, could  affect  or  bind  it,  and  yet  It  Is 
perfectly  obvious  from  the  whole  tenor  of 
this  evidence  that  such  was  its  purpose. 
What  effect  the  jury  permitted  it  to  have 
upon  their  deliberations,  we  cannotknow, 
but  there  can  be  no  doubt  it  was  prejudi- 
cial to  the  defendant.  The  plaintiff  was 
charged  with  contributory  negligence,  and 
one  effect  of  this  evidence  was,  to  some 
extent,  to  account  for  his  presence  in  the 
defendant's  car-yard  at  an  unusual  hour 
of  the  night,  and  under  circumstances 
more  or  leBa  dangerous,  and,  it  ma,v  be,  to 
relieve  him  from  blame  in  being  there  un- 
der the  circumstances  detailed  by  the 
plaintiff;  but  in  no  view  that  has  been 
presented  to  the  court  was  the  evidence 
competent. 

2.  But  the  defendant's  motion  for  a  non- 
suit presents  a  still  more  serious  question, 
and  imposes  the  delicate  duty  upon  the 
court  of  passing  on  the  plaintiff's  evidence, 
and  determining  whether  or  not  it  tended 
to  prove  a  case  sufficient  to  be  submitted 
to  the  jury.  The  defendant,  if  liable  at 
all,  is  liable  on  the  ground  of  negligence; 
that  is,  it  must  have  violated  some  duty 
which  it  owed  to  the  plaintiff,  and  the  plain- 
tiff must  have  been  free  from  any  fault  which 
contributed  to  the  injury  of  which  he  com- 
plains. Looking  at  the  plaintiff's  com- 
plaint alone,  it  is  difHcult  to  say  that 
it  contains  a  charge  of  negligence.  It  lo 
clear  that  it  contains  no  direct  charge  of 
that  kind.  The  fact  the  plaintiff  proceed- 
ed to  a  train  which  was  standing  still, 
and  was  In  the  act  of  stepping  on  one  of  the 
cars  of  the  train  while  thesamewasstand- 
inirstill  at  the  defendant's  depot,— a  usual 
place  of  stopping,— when,  without  warn- 
ing to  the  plaintiff,  or  any  signal,  the 
train  suddenly  and  rapidly  backed  up, 
does  not  seem  to  me  to  bo  enough.  It  Is 
true  the  plaintiff  desired  to  go  as  a  passen- 
ger to  Hood  River,  and  went  to  the  car 
for  that  purpose,  but  it  does  not  anywhere 
appear  that  the  car  was  at  the  place 
where  the  evidence  shows  the  defendant 


was  accustomed  to  receive  passengers 
on  the  freight  trains.  But,  waiving 
the  question  of  pleading  altogether,  is 
the  evidence  sufficient?  The  defeudant, 
being  a  common  carrier,  was  bound  to 
receive  all  persons  as  passengers  who 
wished  to  travel  on  its  trains,  and  who 
complied  with  Its  regulations  in  relation 
to  fare;  but  it  was  not  bound  to  receive 
passengers  otherwise  than  at  stations  or 
places  provided  for  that  purpose.  If  It 
■wa.8  in  the  habit  of  receiving  passengers 
at  its  freight  depot  at  The  Dalles,  then, 
whenever  one  of  Its  trains  which  carried 
passengers  was  drawn  up  at  that  place, 
and  ready  to  depart  for  any  point  on  the 
road,  it  was  bound  to  receive  and  trans- 
port to  their  destination  all  persons  offer- 
ing themselves  as  passengers  who  had  tick- 
ets, or  were  ready  to  pay  their  fare,  and 
in  the  performance  of  that  duty  the  de- 
fendant company  was  bound  to  exercise 
the  greatest  degree  of  care;  but  it  was  not 
bound  to  receive  passengers  away  from 
the  nsual  place  set  apart  for  that  pur- 
pose on  that  particular  class  of  care,  or  in 
the  midst  of  Its  yard  used  for  making  up 
trains,  nor  is  a  person  who  goes  and 
climbs  upon  a  freight  train  in  the  midst  of 
such  yard,  without  notice  to  thecompany^ 
at  a  place  where  the  defendant  company 
was  not  accustomed  toi-eceive  passengers, 
in  any  sense  a  passenger.  This  train  was 
not  at  the  freight  depot  where  the  plain- 
tiff proved  the  company  received  passen- 
gers. On  the  contrary  the  plaintiff's  evi- 
dence shows  that  there  were  three  side 
tracks  between  where  the  plaintiff  was 
found  lying  after  the  Injury  and  the  freight 
depot.  I  do  not  think  that,  giving  the 
fullest  effect  to  all  the  evidence  on  the  part 
of  the  plaintiff,  and  conceding  every  fact 
and  inference  that  might  or  could  prop- 
erly be  drawn  from  the  evidence,  it  es- 
tablishes, or  tends  to  establish,  that  the 
relation  of  passenger  and  carrier  was  cre- 
ated between  the  plaintiff  and  the  defend- 
ant. The  plaintiff  had  not  in  any  way 
made  known  to  the  defendant  his  wish 
to  become  a  passenger  on  that  or  any 
train.  He  had  paid  no  fare.  He  did  not 
go  to  the  place  where  the  company  was 
accustomed  to  receive  passengers,  but 
climbed  upon  one  of  the  freight-cars  in  the 
midst  of  the  yard.  The  company,  having 
no  knowledge  of  his  presence,  moved  its 
train  in  such  a  way  that  he  was  Injured; 
but  how  can  it  be  said  that  It  was  guilty 
of  negligence?  Undertheseclrcumstances, 
1  fail  to  see  that  It  owed  him  any  duty ; 
and,  being  Ignorant  of  his  presence,  it 
could  not  take  the  precautions  to  protect 
him  from  injury  which  It  would  otherwise 
have  been  Its  duty  to  do.  But  this  is 
not  all.  The  plaintiff  did  not  use  due  care 
when  he  went  into  the  defendant's  car- 
yard  at  the  hour  of  10  o'clock  at  nleht  or 
later,  and,  without  the  knowledge  of  any 
of  the  employes  of  the  defendant,  under- 
took to  board  one  of  Its  freight-cars  for 
the  purpose  of  going  upon  a  journey ;  and 
it  must  not  be  overlooked  that  where  the 
plaintiff  undertook  to  board  the  train  was 
not  at  the  freight  depot,  where  the  defend- 
ant was  accustomed  to  receive  passengers 
In  the  caboose  of  the  freight  train,  but  in 
the  midst  of  the  yard,  with   three  side 
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tracks  between  the  depot  and  the  place 
where  the  Injury  occurred.  Such  a  conrse 
or  conduct  by  the  plaintiH  wae  dangerous. 
The  plalntiM  thus  put  himself  In  a  place  of 
peril  which  It  was  his  duty  to  avoid;  and 
if,  by  reason  of  such  conduct,  be  was  in- 
lured,  the  law  will  preclude  a  recovery,  on 
the  ^ronnd  of  contributory  negligence. 
The  law  will  not  permit  an  Individual  to 
voluntarily  and  knowingly  place  himselt  in 
a  place  of  danger,  or  to  be  guilty  of  con- 
duct which  is  dangerous  in  Itself,  and  which 
causes  an  Injury,  and  then  permit  such  par- 
ty to  throw  the  responsibility  for  such  In- 
Jury  upon  another  although  such  other  may 
not  have  been  without  fault.  These  con- 
siderations necessarily  lead  to  a  reversal 
of  the  Judgment,  and  render  It  necessary 
to  remand  the  cause  with  directions  to 
the  court  below  to  allow  the  defendant's 
motion  for  a  nonsuit. 


Meaobam  v.  Stewart. 

(Supreme  Court  cif  Oregon.    May  19, 1890.) 

DBEi>a — Rbcordino — EFFBor— Patbhts. 

1.  Patents  from  tbe  government  or  state  do 
not  come  within  the  provisions  of  the  recording 
laws  of  the  state,  where  by  the  terms  ot  the  stat- 
ute they  are  not  expressly  included. 

2.  Section  808H  (Hill's  Comp.)  applies  in  terms 
to  state  deeds  or  patents,  and  expressly  provides 
that  tbe  effect  of  recording  them  snail  be  the  same 
as  otber  deeds. 

S.  To  give  them  like  effect  as  other  deeds,  pri- 
ority of  record  confers  superiority  of  title  to  a  snb- 
sequent  bo7ia  fide  purchaser  of  the  same  lands 
from  the  state. 
(Svil<thu«  by  the  Court.) 

Appeal  from  circuit  court,  Union  county; 
James  A.  Fee,  Judge. 

This  was  an  action  in  ejectment  to  re- 
cover certain  lands  described  herein.  The 
verdict  and  judgment  were  for  the  defend- 
ant, from  which  this  appeal  has  been 
brought.  The  plaintiff  deraigns  his  title 
through  a  deed  of  conveyance  made  by  the 
governor,  the  secretary  of  state,  and  the 
treasurer,  as  a  board  of  school-land  com- 
missioners, for  tbe  land  in  dispute,  to  H.  J. 
Meacham,  dated  on  tbe  16th  day  of  No- 
vember, 1871.  and  recorded  on  the  6th  day 
of  June,  1883.  The  deed  is  in  the  form 
prescrfbed  by  the  statute,  and  the  grantee 
therein  Is  the  ancestor  of  the  plaintiff. 
The  defendant  deraigns  his  title  through 
a  deed  of  conveyance  made  by  the  same 
public  offlclals,  as  a  board  of  school-land 
commissioners,  for  the  same  land,  to  on« 
T.  J.  Hilts,  dated  on  the  10th  day  of 
Ancust.  1874.  and  r-^corded  on  the  17th 
day  ot  September,  1878,  etc. 

Robert  Eakin,  for  appellant.  W,  M. 
Ramsejr,  for  respondent. 

liOBD,  J.,  la/ter  stating  the  Acts  hs 
above.)  It  will  be  noticed  that,  while  the 
deed  through  which  the  plaintiff  claims 
was  executed  prior  to  the  deed  through 
which  ttie  defendant  claims,  the  deed  of 
the  latter  was  recorded  prior  to  the  foi> 
met.  Upon  thie>  state  of  facts,  the  trial 
conrt  held  that  the  defendant  had  the 
better  title,  and  instructed  the  jury  ac- 
cordingly, with  tbe  result  as  stated.  The 
question  to  be  decided  Is  whether  the  stat- 
utes for  recording  conveyances  apply  to. 
T.24F.no  4—16 


«tate  deeds,  such  as  were  made  to  Meach- 
am and  Hilts.  These  deeds  were  executed 
under  Deady's  Compilation  of  1874,  §  10, 
pp.  631, 632,  which  among  other  things  pro- 
vides; "Which  deed,  without  acknowledg- 
ment, shall  be  admitted  to  record,  and 
shall  convey  to  the  grantee  aU  the  estate 
which  the  state  had  in  the  land  at  the 
date  thereof;  and  the  commissioners  shall 
preserve,  in  a  bound  volume,  duplicates 
of  all  such  deeds,  with  an  aiphabetlcal  in- 
dex of  names  of  the  grantees,  and  such 
duplicate  shall  be  primary  evidence  of  such 
conveyance."  Section  3038,  Hill's  Comp. 
1887,  is  as  follows:  "Patents  from  the 
United  States,  or  of  this  state,  for  lands 
within  the  state,  •  •  •  and  convey- 
ances executed  by  any  oflBcer  of  this  state 
by  authority  of  law,  •  ♦  »  shall  be 
entitled  to  be  recorded  in  the  record  of 
deeds  of  the  county  in  which  the  lands  lie, 
in  like  manner  and  with  like  effect  as  con- 
veyances of  land  duly  acknowledged, 
proved,  or  certified."  Section  8027,  Id., 
provides:  "Every  conveyance  of  real 
property  within  this  state  hereafter  made, 
which  shall  not  be  recorded  as  provided  in 
this  title  within  five  days  thereafter,  shall 
be  void  against  any  subsequent  purchaser 
in  good  faith  and  fora  valuable  considera- 
tion of  the  same  real  property,  or  any  por- 
tion thereof,  whose  conveyance  shall  be 
first  duly  i^corded."  The  contention  of 
the  counsel  for  the  defendant  is  that,  by 
force  of  the  provisions  cited,  the  failure  of 
a  purchaser  of  lands  from  the  state  to  re- 
cord his  deed  within  the  time  prescribed, 
and  before  the  subsequent  purchaser  In 
good  faith  and  for  a  valuable  considera- 
tion of  the  same  lands  from  the  state  has 
recoiTled  his  deed,  Is  visited  with  the  same 
consequences  as  in  other  cases  of  private 
parties;  in  a  word,  that  priority  of  record 
confers  superiority  ot  title.  It  is  conceded 
that  each  party  stands  before  the  court 
as  a  bon»  flc/e  purchaser  for  a  valuable 
consideration,  and  that  the  record  pre- 
sents no  issue  of  fact  to  be  decided  by  a 
Jury;  the  sole  question  being  whether  the 
recording  aets  apply  to  state  deeds  or 
patents.  The  counsel  for  the  plaintiff  in- 
sists that  such  laws  do  not  apply,  and 
that  the  doctrine  of  notice,  which  they  are 
designed  to  impart,  has  no  application  in 
such  cases.  It  is  no  doubt  true  that  pat- 
ents from  the  government  or  state  do  not 
come  within  the  provisions  of  the  record- 
ing laws  of  the  state,  where  the  terms  of 
the  statute  do  not  specifically  Include 
them,  (Moran  v.  Palmer,  W  Mich.  367; 
Curtis  V.  Hunting,  6  Iowa,  636,)  though 
It  Is  usual  to  record  them  in  the  county 
where  the  land  is  situated,  and  such  regis- 
tration,  as  a  rule,  is  expressly  permitted 
by  statute.  In  Moran  v.  Palmer,  supra, 
the  act  authorizing  the  record  of  such 
patents  only  authorized  it  to  be  used  as 
evidence,  and  did  not  undertake  to  maho 
patents  not  recorded  void  in  favor  of  sub- 
sequent bona  fide  purctiasers  from  the 
United  States.  But  the  provisions  of  our 
statute  are  different.  The  section  ali-eady 
referred  to,  authorising  the  making  ot 
state  deeds  and  the  form  thereof,  declares 
that  such  deeds,  without  acknowledg- 
ment, "shall  be  admitted  to  record;" 
and,  further,  that   the  duplicates  of  uU 
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Buch  deeds  "eh all  be  primary  evidence  of 
such  conveyance;"  and  It  the  object  of 
this  Is  not  to  give  notice,  but  only  to 
make  the  record  evidence  as  the  deed  It- 
self, there  still  remains  the  farther  sec- 
tion, (30.18,)  declaring  that  such  deeds 
"shall  beentltledto  be  recorded  in  the  rec- 
ord of  deeds  of  the  county  in  which  the 
lands  lie,  in  like  manner  and  with  like  ef- 
fect as  conveyances  of  land  duly  acknowl- 
edged, proved,  or  certified."  This  section 
applies  in  terms  to  state  deeds  or  patents, 
and  expressly  provides  that  the  effect  of 
recording:  them  shall  be  the  same  as  other 
deeds.  If  like  effect  is  to  be  given  to  the 
recording  or  failure  to  record  such  deeds 
as  in  cases  of  other  deeds,  they  are  with- 
in the  provision  of  section  3027,  supra,  de- 
claring that  a  deed  not  recorded  in  five 
days  from  its  execution  is  void  as  to  sub- 
sequent purchasers  in  good  faith,  and  for 
<i  valuable  consideration,  of  the  same  real 
property  whose  conveyance  shall  be  first 
recorded.  Hence  the  deed  to  the  plaintiff 
has  become  Invalid,  as  against  the  defend- 
ant, by  the  operation  of  the  recording 
acts.  There  was  no  error,  and  the  judg- 
ment must  be  affirmed. 

STRAnA.N,  J.,  expressed  no  opinion. 


Weidert  v.  State  Ins.  Co. 

(Suirreine  Court  of  Oregoni.    May  19, 1890.) 

iKsrHAKCE—AoBSTs— Policy— Conditions— Waiv- 
er— Actions — Evidence. 

1.  ContractB  of  Insurance  muBt  have  effect  like 
all  other  written  contracis.  The  intention  of  the 
parties  must  govern  and  control,  and  when  the  lan- 
guage used  Is  plain  and  unambiguous  the  inten- 
tion of  the  parties  to  the  contract  must  be  gathered 
from  the  language  used  therein.  In  such  case  the 
office  of  the  court  is  to  ascertain  the  language  used, 
and  then  enforce  it  according  to  its  legal  effect; 
and  when  an  agent's  authority  is  limited,  and  the 
party  with  whom  be  contracts  has  notice  of  such 
limitation  or  want  of  authority  in  the  agent,  under 
no  circumstances  can  the  principal  be  bound  be- 
yond the  agent's  authority. 

2.  When  a  policy  contained  an  express  limita- 
tion on  the  power  of  agents,  an  agent  has  no  legal 
right  to  contract  as  against  the  company,  with  a 
party  having  actual  knowledge  of  such  want  of 
authority,  so  as  to  change  the  terms  of  the  eon- 
tract,  or  to  dispense  with  the  performance  of  any 
part  of  the  consideration,  either  by  parol  or  in 
writing;  and  a  party,  by  accepting  a  policy  con- 
taining such  limitations  upon  the  powers  of  the 
agent,  is  estopped  from  setting  up  powers  in  the 
agent  at  the  time  in  opposition  to  the  conditions 
and  limitations  in  the  policy. 

8.  Agents  of  underwriters  at  a  distance  from 
their  principals  are  either  general  or  special  agents, 
possessing  plenary  or  limited  powers,  depending 
on  the  terms  of  the  grant  of  power  or  powers  ex- 
ercised with  the  assent  of  the  principals ;  and  the 
extent  of  their  power  is  to  be  determined  by  the 
same  rules  that  control  in  respect  to  other  agen- 
cies. 

4.  In  case  of  a  special  agent,  the  assured  must, 
at  his  peril,  know  whether  the  act  relied  on  is 
within  the  scojpe  of  the  agent's  real  or  apparent 
authority. 

5.  When  the  terms  of  an  agreement  have  been 
reduced  to  writing  by  the  parties,  it  is  to  be  con- 
sidered as  containing  ail  those  terms.  All  ante- 
cedent and  contemporaneous  oral  agreements  are 
merged  in  the  writing.  In  such  case  the  writing 
is  the  sole  evidence  of  the  agreement,  unless  a 
mistake  or  imperfection  in  the  writing  Is  put  In  is- 
sue by  the  pleadings,  or  when  the  validity  of  the 
agreement  is  the  fact  in  dispute. 


8.  When  it  appeared  that  a  party  had  two  fur- 
nished houses  in  the  same  vicinity,  and  there  was 
a  question  which  was  his  residence,  it  was  not  er- 
ror in  the  trial  court  to  exclude  evidence  on  his 
cross-examination  tending  to  show  at  which  place 
he  had  the  most  furniture.  Such  fact  was  too  re- 
mote to  give  any  aid  in  determining  the  qnestion. 

7.  In  an  action  on  a  policy  of  insurance,  when 
the  plaintiff  alleges  that  ne  duly  performed  all  the 
conditions  of  said  conti-act  on  his  part,  and  upon 
the  trial  seeks  to  prove  that  the  defendant  waived 
the  performance  of  certain  conditions  of  the  policy, 
and  relies  solely  upon  such  waiver,  QiKWewhether 
or  not  it  is  competent  for  the  court  to  instruct  the 
jury  on  a  material  issue  outside  of  the  pleadings. 
Suggested,  but  not  decided,  because  the  question 
was  not  made  at  the  trial. 

8.  When  a  policy  of  insurance  required  the  as- 
sured to  make  certain  specific  proofs  in  oase  of  ios^ 
such  requirements  are  conditions  to  be  complied 
with  by  the  assured  before  he  has  any  legal  claim 
against  the  company  for  loss;  and  in  such  case  all 
the  conditions  must'l>e  substantially,  if  not  strict- 
ly, complied  with,  or  no  recovery  can  be  had. 

9.  The  facts  examined,  and  held  that  the  con- 
ditions of  the  policy  as  to  proof  of  loss  were  not 
waived,  and  that  there  was  not  sulBcient  evidence 
to  carry  that  question  to  the  jury. 

10.  A  waiver  that  would  preclude  the  defend- 
ant from  relying  on  the  terms  of  the  policy  must 
l>e  in  the  nature  of  an  estoppel.  The  company 
must,  by  some  act  of  an  agent  having  real  or  ap- 
parent authority,  have  done  or  said  something  that 
induced  the  plaintiff  to  do,  or  forbear  to  do,  some- 
thing whereby  he  was  prejudiced. 

11.  When  a  failure  to  comply  with  the  condi- 
tions of  a  policy  is  due  wholly  to  the  fault  of  the 
insured,  the  general  doctrine'  seems  to  be  that  the 
policy  is  dead,  and  cannot  be  revived  by  anything 
short  of  a  new  consideration,  or  an  express  waiver 
on  the  part  of  the  insurer.  If  no  proofs  are  served 
in  time,  and  the  insurer  has  done  nothing  to  induce 
the  omission,  the  insured  has  lost  all  rights  under 
the  policy,  and  the  insurer  is  not  bound  to  specify 
its  defenses,  nor  does  it  waive  those  not  specified. 

\'i.  Where  a  policy  contained  an  enumeration 
of  particulars  that  should  not  constitute  a  waiver 
of  Us  terms  or  conditions  in  an  action  thereon,  it 
may  rely  upon  the  terms  of  the  policy  unless  pre- 
cluded by  fraud,  or  by  suoh  facts  as  would  consti- 
tute an  estoppel. 

13.  On  motion  for  a  nonsuit,  thefacts  examined, 
and  held  that  the  dwelling-house  insured  was  not 
occupied  at  the  time  of  the  loss,  within  the  mean- 
ing of  the  policy. 

14.  The  application  for  a  policy  of  insurance 
provided  that,  "in  case  any  of  said  property  shall 
be  or  become  vacant  or  unoccupied,  the  said  policy 
shall  remain  suspended,  and  be  of  no  effect  in  re- 
spect to  any  of  these  contingencies, "  and  further 
provided  that  if  any  change  shall  take  plaoe  in  the 
occupancy  of  said  premises  "  •  •  *  without  be- 
ing immediately  notified,  and  its  consent  thereto 
obtained  In  writing,  and  indorsed  hereon,  and 
signed  by  the  president  or  secretary  of  this  com- 
pany, this  policy  shall,  in  either  event,  immedi- 
ately thereafter  be  null  and  void. "and  further, 
that  "  this  company  shall  not  be  liable  for  any  loss 
or  damage  while  the  above-mentioned  premises 
shall  be  vacant  or  unoccupied. "  Held,  that  while 
the  premises  insured  were  not  occupied  the  policy 
was  suspended;  and,  if  the  loss  occurred  during 
said  time,  there  was  no  liability  on  the  policy.  For 
a  dwelling-house  to  be  occupied,  within  the  mean- 
ing of  this  policy,  It  must  t>e  used  by  human  he- 
ings  as  their  customary  place  of  abode. 

(Si/Uahu«  2>v  th«  Court.) 

Appeal  from  circuit  court,  Umatilla 
county;  James  A.  Fee,  Judge. 

On  the  28th  day  of  March,  1888,  the  de- 
fendant insured  the  plaintiff's  house,  and 
certain  household  goods  therein,  against 
loss  or  damage  byflre.  On  the  9th  of  July 
of  the  same  year,  said  house  and  goods 
were  destroyed  by  fire;  and  this  action  is 
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bron^ht  to  recover  the  amount  of  stieh 
policy,  which  is  $350.  The  plain tift  had 
iadKmentforthe  lull  amonnt  claimed,  from 
which  this  appeal  is  taken.  The  cotn- 
plaintisin  the  usual  form  in  snch  cases. 
On  the  subject  of  the  loss,  and  proof  there- 
of, it  has  this  averment:  "That  on  the  9th 
day  of  July,  A.  D.  1888,  said  dwelling- 
bouse,  with  said  beds,  bedding,  and  house- 
hold furniture  therein,  were  totally  de- 
stroyed by  fire ;  *  •  •  that  immediately 
thereafter  plaintiff  furnished  the  defendant 
with  proof  of  hie  said  loss  and  interest, 
and  otherwise  performed  all  theconditions 
of  said  policy  on  his  part  to  be  performed. " 
The  answer  denies  each  of  the  allega- 
tions of  the  complaint  except  the  issuing 
of  the  pulley  and  the  loss.  It  also  con- 
tains the  following  new  matter:  That  the 
basis  of  said  policy  of  Insurance  is  the 
written  application  of  the  plain  tiff  therefor, 
and  that  said  policy  was  so  made  and  is- 
sued npon  and  undersaid  application,  and 
upon  and  under  the  statements,  repretten- 
tations,  agreements,  and  warranties  there- 
in contained.  Among  other  things,  said 
application  contained  the  following  pru- 
vlsiona.  to-wit :  "  Application  is  made  by 
John  Weidert,  of  Vansycle  Cannon,  coun- 
ty of  Dmatilla,  state  of  Oregon,  for  insur- 
ance against  loss  or  damage  byflre,  by  the 
State  Insurance  Company,  in  the  sum  of 
three  hundred  and  fifty  dollars,  for  the 
term  of  one  year  from  the  ISth  of  March, 
1888.  by  a  policy,  the  usual  conditions  of 
the  company,  based  upon  the  terms,  agree- 
ments, and  statements  herein  and  hereon, 
on  the  property  hereinafter  described.  The 
applicant  agrees  that  all  valuatiune  are 
made  by  such  applicant,  and  that  thecom- 
pany  is  not  to  pay,  in  case  of  loss,  to  ex- 
ceed three-fonrths  of  the  actual  cash  value 
of  any  building;  that  if  this  application 
does  not  truly  answer  the  following  Inter- 
rogatories, and  correctly  describe,  state, 
and  make  known  the  property,  the  value, 
the  title,  the  location,  the  exposures,  the 
occupancy,  the  liens  and  incumbrances 
thereon,  and  interest  therein,  or  if  any 
misrepresentations  or  omissions  to  make 
known  any  and  all  facts  material  to  the 
risk  are  made  herein  or  hereon,  then  the 
said  policy  shall  in  either  event  be  null  and 
void.  The  applicant  further  agrees  that 
If  the  applicant,  or  any  one  else,  shaU 
have,  or  shall  hereafter  make,  any  other 
insurance  on  the  property  herein  named, 
or  any  part  thereof,  or  if  there  be  any 
change  or  alteration  either  in  the  tenants, 
title,  incumbrances,  occupancy,  stove-pipes 
passing  through  the  roof  or  side  of  the 
building,  or  the  erection  of  buildings  or  ex- 
posures, or  if  said  property  shall  be  con- 
veyed or  incumbered  in  whole  or  in  part, 
whether  by  judgment,  mechanic's  lien. 
Judicial  decree,  mortgage,  voluntary  trans- 
fer, or  otherwise,  or  in  case  any  of  said 
projjerty  shall  be  or  become  vacant  or  un- 
occupied, that  the  said  policy  shall  remain 
suspended, and  be  of  no  effect  in  respect  to 
any  of  these  contingencies,  niiless  notice 
shall  be  given  to  this  company,  and  its 
consent  obtained  in  writing,  and  the  same 
be  indorsed  upon  the  policy  by  the  secre- 
tary before  loss  or  damage  shall  occur. 
The  applicant  further  agrees  that  the  fore- 
going answers  and  statements  are  ti-ue, 


and  a  warranty  on  the  part  of  the  as- 
sured; that  any  solicitor  or  agent  of  this 
company,  in  filling  out  or  writing  this  ap- 
plication, in  performing  such  act  is  the 
agent  of,  and  acts  for,  such  applicant, 
and  not  of  or  for  or  on  behalf  of  this  com- 
pany, under  any  circumstances  or  in  any 
manner  whatever,  and  that  the  company 
Bball  in  no  respect  be  bound  by  any  act 
done  or  statement  made  to,  promise  or 
knowledge  of,  any  solicitor,  agent,  or 
other  person  which  is  not  in  suck  applica- 
tion, and  that  any  notice  given  to,  I'epre- 
sentation  made,  or  knowledge  of  any  so- 
licitor, agent,  or  person  representing  this 
company,  of  any  fact,  change,  act,  or  thing 
relating  to  the  property,  title,  occupancy, 
incumbrance,  or  otherwise,  insured  under 
said  policy,  subsequent  to  the  issuing  of 
the  same,  shall  not  in  any  wise  be  binding 
on,  or  be  regarded  as  notice  to,  or  knowl- 
edge of,  this  company,  but  in  order  to  be 
binding  must  be  indorsed  in  writing  on 
said  policy  by  the  company,  as  provided 
therefor.  •  •  •"  The  policy,  after  de- 
claring that  the  basis  of  said  contract  is 
thesaid  application,  which  shall  bedecnicd 
and  taken  as  a  part  of  the  policy,  and  us 
a  warranty  on  the  part  of  the  assured, 
and  that  any  false  or  untrue  answers,  rep- 
resentations, or  statements  therein  or 
thereon  should  renderthe  said  policy  void, 
and  that  this  contract  of  insurance  was 
embraced  wholly  in  said  application  and 
obligation  of  the  assured ;  contains  this  fur- 
ther provision :  "This  company  shall  not 
be  liable  for  any  loss  or  damage  while  the 
above-mentioned  premises  shall  be  vacant 
or  unoccupied,  or  resulting  from  the  neglect 
of  the  assured  to  use  all  possible  effort  to 
keep  the  property  safely  protected  against 
flresthatmayoriginateorstarton  the  prai- 
ries, "etc.  And  this:  "In  case  said  property, 
or  any  part  thereof,  shall  be  sold,  conveyed, 
or  incumbered,  or  if  any  change  shall  take 
place  in  the  title,  possession,  or  occu- 
pancy, »  »  •  without  being  immedi- 
ately notified  to  this  company,  and  its 
consent  thereto  obtained  in  writing,  and 
indorsed  hereon,  and  signed  by  the  presi- 
dent or  secretary  of  this  compan.y,  this 
policy  shall  in  either  event,  immediately 
thereafter, be  null  and  void."  The  policy 
also  contains  a  repetition  of  the  statement 
contained  in  the  application,  to  the  effect 
that  it  is  a  part  of  this  contract  that  any 
person  other  than  the  assured  who  may 
have  procured  this  insurance  to  be  taken 
by  the  company  shall  be  deemed  the  agent 
of  the  assured,  and  not  of  this  company, 
under  any  circumstances  whatever,  etc. 
It  is  then  alleged  that  the  plaintiff,  in  dis- 
regard and  violation  of  the  agreements, 
provisions,  and  conditions  of  said  ap- 
plication and  said  policy,  permitted  and 
caused  said  dwelling-house  to  become 
and  remain  unoccupied  prior  to,  and 
continuing  up  to,  the  time  of  said  Are, 
without  notifying  the  defendant  there- 
of, and  without  In  any  way  obtaining 
the  consent  of  the  defendant  thereto  or 
therefor.  As  a  further  and  separate  de- 
fense the  defendant  alleges  the  following 
facts:  "That  among  other  conditions  on 
the  back  of  said  policy,  and  made  a  part 
thereof,  by  the  terms  of  said  policy,  and 
by  the  terms  of  said  application  tlicrcfor, 
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Jt  is  provided :  'All  persons  having  a  claim 
under  this  policy  for  loss  or  damiiji^  shall 
proceed  at  once  to  put  the  property  saved 
or  damaged  in  the  be«t  order  poBsible,  sep- 
aratlngthe damaged  from  the  undamaged, 
and  shall  give  Immediate  notice,  and  shall 
render  a  particular  account  thereof  in 
writing  to  the  company,  stating  the  time, 
origin,  and  circumstances  of  the  Are,  the 
occupancy  of  the  building  insured,  or  con- 
taining the  property  insured,  at  the  time 
of  the  loss ;  the  whole  value  and  owner- 
ship of  the  property  insured,  and  all  in- 
cumbrances thereon ;  the  amount  of  loss 
upon  each  article;  other  insurance.  If  any, 
giving  a  copy  ot  all  policies, — all  of  which 
shall  be  verified  by  the  affidavit  of  the  as- 
sured or  claimant.'"  It  is  then  alleged  by 
st>eclal  averment  In  the  answer  that  the 
I>laintitt  never  complied  with  either  or  any 
of  these  requirements  and  conditions. 

The  reply,  among  other  things, contains 
these  denials  and  allegations:  "Plaintiff 
denies  that,  in  disregard  or  violation  of 
the  agreements,  provisions,  or  conditions 
of  said  or  any  application,  or  said  or  any 
policy,  said  plaintiff  permitted  or  caused 
said  dwelling-house  to  become  or  remain 
unoccupied  for  a  long  or  any  period  prior 
to,  or  continuing  up  to,  the  time  of  said 
flre.wlthoutnotifylngthe  defendant  there- 
of, or  without  In  any  way  obtaining  the 
consent  of  the  defendant  thereto  or  there- 
for; and  the  plaintiff  alleges  that,  at  the 
time  he  made  the  application  to  the  de- 
fendant for  said  Insurance  policy,  it  was 
expressly  understood  and  agreed  by  and 
between  the  plaintiff  and  the  defendant 
that  said  plaintiff  should  and  w^ould  be 
permitted  at  any  and  all  times  during  the 
continuance  of  said  policy  to  remove  from 
said  house,  and  remain  from  said  house, 
to  pursue  certain  farm  labor  In  which 
plaintiff  was  engaged  and  had  to  do  and 
pertorm,  and  for  the  further  purpose  of 
going  to  and  returning  from  the  mount- 
ains to  haul  wood  for  the  use  of  the  plain- 
tiff and  his  family;  and  it  was  mutually 
underatood  and  agreed,  and  defendant  at 
the  time  of  said  application  consented, 
that,  while  the  plaintiff  was  absent  as 
aforesaid,  i)laintiff's  wife  and  family  might 
remove  to  some  place  not  so  lonesome  as 
the  said  house  of  the  plain  tiff. "  The  reply 
further  denies  that.  In  disregard  of  the 
provlHlons  of  said  or  any  condition,  the 
plaintiff  failed  or  refuBed  to  give  notice  to 
the  defendant  In  writing,  or  proof  of  bis 
said  alleged  loss  in  writing,  or  at  all,  or 
to  render  a  particular  or  any  account 
thereof  In  writing,  or  at  all,  or  the  origin 
or  circnmstances  of  the  fire,  or  the  whole 
value,  or  any  value  of  ownership,  of  the 
property  Insured,  or  any  part  thereof,  or 
all  or  any  of  the  incumbrances  thereon, 
or  the  amount  of  loss  upon  each  article 
or  articles,  and  denies  that  he  failed  or  re- 
fused to  verify  by  affidavit  or  otherwise,  or 
at  all,  any  proof  of  any  loss  or  any  account 
or  notice  thereof  ot  any  kind ;  and  plaintiff 
alleges  that,  Immediately  after  said  Are, 
he  made  fi'cquent  applications  to  defend- 
ant and  CO  its  agent  to  adjust  his  loss 
caused  by  said  fire,  but  said  defendant  at 
all  times  neglected  and  refused  to  enter- 
tain plaintiff's  application,  or  to  adjust 
bis  said  loss. 


W.  H.  Wibon,  for  appelant.  W.  E. 
Crews,  for  respondent. 

Strahan,  J.,  (after  stating  the  facts  as 
above. )  The  following  are  the  assignments 
of  error  made  by  the  appellant,  and  which 
have  been  argued  in  this  court:  "First, 
Error  of  the  court  in  permitting  the  plain- 
tiff to  give  evidence  of  an  oral  agreement 
between  him  and  one  Reeder,  a  solicitor  of 
the  defendant  company,  to  the  effect  that 
the  plaintiff  might  leave  the  insured  prem- 
ises unoccupied.  Second.  Error  of  the 
court  in  refusing  to  allow  counsel  for  the  de- 
fendant to  ask  the  plaintiff ,  while  a  witness 
on  his  own  behalf,  how  much  more  furni- 
ture the  plaintiff  bad  at  what  was  known 
as  his  '  Middle  Ranch '  than  at  the  place 
that  was  burned.  Third.  Error  of  the 
conrt  in  charging  the  jury  am  follows: 
'  The  court  charges  you  that,  if  you  Bnd 
from  the  evidence  that  the  plaintiff  made 
a  statement  in  writing  to  the  company, 
although  such  statement  was  not  verified, 
if  the  company  acted  upon  it,  and  sent 
an  adjuster  to  settle  or  adjust  the  loss, 
then  the  company  will  be  deemed  to  have 
waived  that  condition  in  the  policy.' 
Fourth.  Error  of  the  court  in  overruling 
defendant's  motion  for  a  nonsuit."  These 
assignments,  so  far  as  may  be  necessary 
to  the  proper  disposition  of  the  case,  will 
be  considered  in  their  order. 

1.  The  first  assignment  of  error  is  based 
on  what  occurred  at  the  trial  In  the  ex- 
amination of  the  plnintiff  as  a  witness  In 
his  own  behalf.  He  testified  without  ob- 
jection that  in  March,  1888,  one  L.  B. 
Reeder  came  to  him,  and  asked  him  to 
have  his  property  insured,  and  said  that 
he  had  been  there  twice  before  to  see  him 
on  the  same  businees.  Counsel  lor  the  de- 
fendant here  asked  and  obtained  leave  of 
the  court  to  Inquire  of  said  witness  wheth- 
er he  had  made  a  written  application  for 
Insurance,  and  he  answered  that  he  had: 
and,  said  application  being  shown  to  the 
witness,  he  further  testitied  that  he  had 
signed  It  at  the  time,  but  that  he  did  not 
read  it,  or  hear  It  read,  except  as  Mr. 
Reeder  read  it  to  bim ;  that  he  was  a  Ger- 
man, and  did  not  speak,  read,  nor  write 
the  English  language  very  well,  but  that 
he  could  read  some,  and  there  were  always 
some  difficult  words  that  he  did  not  know 
the  meaning  of.  The  application  was 
then  offered  in  evidence,  and  was  received 
without  objection ;  and  the  bill  of  excep- 
tions recites  that  it  contained  the  provis- 
ions set  forth  In  the  defendant's  answer, 
in  the  same  words  as  in  said  answer  set 
forth.  It  also  contained  a  particular  de- 
scription of  the  premises  insured,  and 
stated  that  the  same  was  occupied  by  the 
insured  as  a  private  dwelling,  and  the  fol- 
lowing statements  were  Indorsed  there- 
on: "A  part  of  Mr.  Weidert's  family  Uvea 
in  this  house,  and  the  other  part  lives  in 
his  other  house,  "—and  on  the  back  there- 
of was  signed  the  name,  "  L.  B.  Reedeb, 
Solicitor. "  The  witness  then  testitied,  un.< 
der  an  objection  and  exception  by  the  de- 
fendant, that,  at  the  time  he  made  his  ap- 
plication for  insurance,  he  asked  Reeder 
particular  questions:  "How  is  this,"  I 
said,  "  when  I  move  away,  and  have  part 
of  my  family  here,  and  a  part  with  me,  aa 
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I  will  bare  to  do?"  HeBaid:  "ABlon^^as 
your  furniture  remains  here,  and  the  house 
Is  occupied,  all  right. "  I  said,  "I  will  be 
away  plowing  before  long  now,  and  can- 
not stay  on  this  place  all  the  time;"  and 
hesaid :  "It  does  not  make  any  difference. 
You  can  move."  I  then  said:  "If  this  is 
the  case,— if  I  don't  have  to  stay  right 
steady,— I  will  get  insured."  Whether 
this  evidence  is  competent  is  the  question 
Bubmitte<l  for  our  determination. 

One  objection  made  to  this  character  of 
evidence  by  the  appellant  is  that  Reeder 
had  no  authority  to  make  any  contract 
or  agreement  whatever  with  the  assured, 
and  that  his  want  of  authority  to  malce 
agreements  concerning  the  occupancy  of 
the  premises  insured  outside  of,  or  differ- 
ent from,  the  terms  of  the  application  and 
policy,  was  plainly  printed  in  the  applica- 
tion which  the  plaintiff  signed,  and  that 
he  was  bound  to  take  notice  of  his  want 
of  authoritj'.  It  must  also  be  observed  in 
this  connection  that  the  plaintiff  says  that 
Mr.  Reeder  read  over  the  application  to 
him  at  the  time  he  signed  it,  and  It  is  not 
pretended  that  he  read  it  incorrectly;  and, 
while  the  plaintiff  testifies  that  he  is  a 
German,  and  does  not  understand  English 
very  well,  he  nowhere  claims  that  he  did 
not  understand  every  word  of  that  appli- 
cation. In  the  light  of  these  fai-ts,  how 
can  it  be  claimed  that  Reeder  could  make 
any  other  or  different  contract  with  the 
assured  than  to  take  his  written  applica- 
tion according  to  the  rules  of  the  compa- 
ny, and  forward  it  to  the  home  office,  and. 
If  it  was  there  approved,  a  policy  to  he 
based  on  said  application,  and  not  on 
something  the  solicitor  may  have  said  to 
the  assured,  would  be  the  issue?  When 
it  expressly  appears  that  this  solicitor's 
pov\er8were  so  limited,  and  that  the  plain- 
tiff knew  it.  how  can  it  be  claimed  that  the 
defendant  was  bound  by  his  unauthorised 
act?  Contracts  of  insurance  must  have  ef- 
fect like  all  other  written  contracts.  The 
intention  of  the  parties  must  govern  and 
control;  and,  when  the  language  is  plain 
and  unambiguous,  such  intention  must  be 
gathered  from  such  language.  In  such 
case  the  court  simply  ascertains  the  lan- 
guag^e  the  parties  themselves  have  agreed 
to  and  written  down  in  their  contract,  and 
enforces  it  according  to  its  legal  effect. 
When  an  agent's  authority  is  limited,  and 
the  party  with  whom  he  con  tracts -has  no- 
tice of  such  liraitation  or  want  of  author- 
ity in  the  agent,  under  no  circumstances 
can  the  principal  be  bound  beyond  the 
agent's  authority.  This  principle  has  been 
applied  to  contracts  of  insnrance.  In  Ca- 
toir  v.  Trust  Co.,  33  N.  J.  Law,  487,  it  was 
held  that,  when  a  policy  itself  contained 
an  express  limitation  upon  the  power  of 
agents,  an  agent  had  no  legal  right  to  con- 
tract, as  against  the  company,  with  the 
party  to  whom  the  policy  had  been  issued, 
so  as  to  change  the  terms  of  the  policy,  or 
to  dispense  with  the  performance  of  any 
part  of  the  consideration,  either  by  parol 
or  in  writing;  and  such  party  is  estopped, 
by  accepting  the  policy,  from  setting  up 
powers  In  the  agent  at  the  time  in  opposi- 
tion tothecondittonsandllmitationsin  the 
policy.  8o  in  Armstrong  v.  Insurance  Co., 
l6  N.  W.  Rep.  94,  It  was   held  that  an 


agent  of  a  fire  Insurance  company  who 
had  authority  to  take  applications  for  in- 
surance, and  receive  and  receipt  for  premi- 
ums, and  forward  applications  and  premi* 
urns,  and  receive  from  the  company  poli- 
cies of  insurance  when  issued,  and  deliver 
them  to  the  assured,  and  who  had  no  oth- 
er or  further  powers,  real  or  apparent, 
could  not  bind  the  company  by  a  contract 
of  insurance.  So  in  Critchett  v.  Insurance 
Co.,  5  N.  W.  Rop.  548,  where  a  note  was 
given  in  payment  of  a  premium  upon  an 
insurance  policy  which  provided  that,  tt 
default  was  maide  In  the  payment  of  any 
installment  of  premium  upon  a  premium 
note  for  80  days  after  due,  the  company 
should  not  be  liable  for  any  loss  happen- 
ing after  that  time,  and  before  payment. 
It  was  claimed  that  an  agent  who  had  au- 
thority to  receive  applications  for  insur- 
ance, and  collect  and  transmit  premiums, 
had  extended  the  time  of  payment;  but  it 
was  held  that  such  extension,  even  if 
shown,  was  not  binding  on  the  company, 
and  they  were  not  liable  for  loss  occurring 
during  the  period  of  such  pretended  exten- 
sion. 

Merserau  v.  Insurance  Co.,  66  N.  Y.  274, 
is  a  very  important  case  involving  the 
principle  under  consideration.  In  that 
case  the  limitation  of  the  agent's  powers 
was  Indorsed  on  the  policy,  and  he  pos- 
sessed powers  similar  to  those  conferred 
by  the  defendant  company  in  this  case. 
The  uirent  called  upon  the  assured,  who 
was  ready  to  pay  the  premium,  but  the 
requisite  receipts  had  not  been  forwarded 
from  thehomeofflce  to  enable  the  agent  to 
receive  the  premium;  and  therefore  the 
agent  said  to  the  assured :  "Give  yourself 
no  trouble  about  it.  I  will  see  that  you 
are  kept  all  right  with  the  company."  A 
loss  occun-ed,  and  the  company  set  up  the 
non-payment  of  the  premium  as  a  defense, 
and  the  plaintiff  relied  upon  a  waiver  by 
the  company  through  its  agent ;  but  the 
defense  was  sustained.  Ai.lb.n,  J.,  deliver- 
ing theoplnlon  of  thecourt, said :  "  Agents 
of  underwriters,  at  a  distance  from  their 
principals,  are  either  general  or  special 
agents,  possessing  plenarj'or  limited  pow- 
ers, depending  upon  the  terms  of  the  grant 
of  power,  or  the  powers  exercised  with 
the  assent  of  the  principals ;  and  the  ex- 
tent of  their  authority  is  to  be  determined 
by  the  same  rules  that  control  in  respect 
to  other  agencies. "  And  it  was  further 
held  that  the  assured  had  knowledge  of 
the  limited  powers  of  such  agent,  and  he 
was  estopped  from  claiming  that  saidiim- 
Itation  did  taot  exist,  or  in  hostilitv  to  it. 
And  in  2  Wood,  Ins.  §  411,  the  doct.rine 
Is  stated  as  an  elementary  principle.  It  is 
said.  "So,  where  direct  notice  or  sny  no- 
tice which  the  assured  as  a  prudent  man  is 
bound  to  regard,  is  brought  faometothe 
assured, limiting  the  powers  of  the  agent, 
he  relies  upon  any  act  in  excess  of  such 
limited  authority  at  his  peril.  That  an  in- 
surance company  has  a  right,  in  a  fair 
way,  to  limit  the  powers  of  its  agents, 
must  be  conceded;  and  when  it  does  im- 
pose such  limitations  upon  his  authority, 
in  a  way  that  no  prudent  man  ought  to 
be  mistaken  in  reference  thereto,  it  is  not 
bound  by  an  act  done  by  its  agent  In  con- 
travention of  such  notice. "  And  Sbuggart 
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V,  Insurance  Co.,  55  Cal.  408 ;  Insurance  Co, 
V.  Fromm,  100  Pa.  St.  347;  Insurance  Co.  t. 
Hannawold,  37  Mich.  103;  Inaurance  Co. 
V.  HolzKrafe,  53  111.  516 ;  Dickinson  Co.  v.  In- 
surance Co.,  41  Iowa,  286 ;  Insurance  Co. 
V.  Fay,  22  Mich.  467;  Mitchell  v.  Insurance 
Co.,  51  Pa.  St.  402;  Alexander  v.  Insurance 
Co.,  66  N.  Y.  464;  Galbraith  v.  Insurance 
Co.,  12  Bush.  29.  The  law  ol  agency  is  to 
be  applied  here,  and  it  is  nut  different  in  its 
application  to  insurance  from  what  it  is 
in  any  other  case  to  which  it  is  applicable. 
2  Wood,  Ins.  §  421,  no  doubt  states  the 
true  rale.  The  author  says:  "But  in  all 
cases  the  distinction  between  the  powera 
of  special  and  general  agents  should  be 
kept  in  view;  and  In  the  case  of  a  special 
agent  the  assured  must,  at  his  peril,  know 
■whether  the  act  relied  on  is  within  the 
scope  of  his  real  or  of  his  apparent  author- 
ity. He  is  bound  to  know  when  he  has 
passed  the  precise  limits  of  his  power,  and 
cannot  rely  upon  the  assumption  of  au- 
thority by  the  agent  to  do  an  act  be.yond 
the  scope  vt  bis  atrtuai  authority,  real  or 
apparent.  The  declarations  of  an  agent 
are  not  evidence  of  his  authority,  but  the 
scope  and  extent  of  his  powers  must  be  de- 
termined by  bis  actual  authority  or  by  his 
acts,  and  the  recognition  thereof  by  his 
principal."  Counsel  for  respondent  cites 
Woodruff  V.  Insurance  Co.,  83  N.  Y.  133; 
but  in  that  case  the  agent  did  not  assume 
to  make  a  different  contract  from  what 
was  contained  in  Ihe  application  and  pol- 
icy, nor  does  it  appear  what  was  the  scope 
or  extent  of  his  authority,  orapparent  au- 
thority. He  also  cites  Carroll  v.  Insurance 
Co., 13  Pac.  Kep.  863;, but  that  case  relates 
to  the  question  ol  waiver  by  the  company, 
and  does  not  touch  the  question  under 
consideratioa.  Menk  v.  Insurance  Co.,  14 
Pac.  Rep.  837,  is  also  cited.  In  that  case, 
under  an  issue  of  misrepresentation,  it  was 
held  competent,  in  an  action  on  a  fire  in- 
surance policy,  to  give  evidence  that  the 
apnlication  was  made  out  by  an  agent 
of  the  insurance  company  with  full  knowl- 
edge of  the  condition  of  the  premises,  and 
that  the  plaintiff  did  not  know  what  rep- 
resentation it  contained.  Whether  the 
agent  was  general  or  special  does  not  ap- 
pear, and  express  averments  were  made 
as  to  the  misrepresentation.  Insurance 
Co.  V.  Pierce,  Is  Pac.  Kep.  291 ,  is  also  cited 
by  respondent;  but  that  case  does  not 
hold  that  the  acts  of  a  special  agent  with 
limited  powers,  known  to  the  assured, 
would  bind  the  company.  It  holds  that 
if,  after  hearing  a  full  and  truthful  state- 
ment of  the  condition  of  the  property  In- 
sured from  the  owner,  an  agent  of  an  in- 
surance company  fills  the  blanks  in  a 
printed  form  of  application  furnished  him 
by  the  company  with  misrepresentations 
and  false  statements,  and  the  insured  signs 
the  same  without  knowing  its  contents, 
and  without  other  fault  than  that  he  re- 
lied upon  the  agent  to  write  down  Ills 
statements  correctly,  and  pays  the  premi- 
um, obtains  a  policy,  and  sustains  a  loss, 
then  the  company  was  e8topi)ed  from  de- 
nying its  liability  under  the  policy.  In 
this  case  the  pleadings  present  no  issue  as 
to  misrepresentations ;  nor,  under  the  facts 
disclosed,  would  the  questions  involved  he 
materially  affected  if  they  did.    Kruger  v. 


Insurance  Co.,  13  Pae.  Rep.  156,  Is  also  re- 
lied upon ;  but  the  courtin  that  case  found 
expressly  that  the  agent  was  a  general 
agent  of  the  company,  and  that  he  had 
the  power  to  waive  the  conditions  of  the 
policy.  Insurance  Co.  v.  Ruekman,  20  N. 
E.  Rep.  77,  is  also  cited  by  the  respondent, 
but  in  that  case  the  agency  was  treneral, 
and  not  special;  and  the  learned  editor 
has  appended  a  note  in  wliich  it  is  stated 
that  an  insurance  company  has  power  to 
restrict  the  powers  and  duties  of  Its  agents 
as  it  may  choose,  and,  when  their  author- 
ity is  expressly  limited  and  restricted  by 
the  policy  which  the  assured  receives,  sucli 
restrictions  and  limitations  must  be  re- 
garded aa  binding  upon  him ;  citing  Cleav- 
er V.  Insurance  Co.,  65  Mich.  527,  32  N.  W. 
Rep.  660 ;  8  Amer.  St.  Rep.  908,  and  note. 
913.  But  in  addition  to  what  has  been 
said,  it  is  not  perceived,  when  no  fraud  or 
mistake  or  otlier  imperfection  in  tlie  writ- 
ing is  not  put  in  issue  by  the  tjleadings,  on 
what  ground  this  evidence  could  be  admit- 
ted. The  statements  relied  upon  wore  con- 
temporaneous with  the  writing.  In  such 
case  they  are  merged  in  the  writing,  and 
cannot  be  proven  unless  under  particuar 
circumstances,  which  do  not  appear  here. 
This  is  the  common  law,  and  was  deemed 
so  important  by  the  legislature  that  it 
is  enacted  as  a  part  of  the  statute  law  of 
this  state.    Hill's  Code,  §  692. 

2.  The  next  error  complained  ol  is  the 
refusal  of  the  court  to  allow  plaintiff  to 
testify  on  his  cross-examination  by  defend- 
ant's counsel  as  to  how  much  more  furni- 
ture he  had  at  what  was  known  as  his 
'Middle  Ranch'  than  at  the  place  that  was 
burned.  This  ruling  was  not  error.  The 
facts  sought  to  be  elicited  are  supposed  to 
have  some  bearing  upon  the  question  of 
the  occupany  of  the  building  insured,  but 
we  think  otherwise.  They  were  too  re- 
mote. We  think  the  facts  elicited  show 
that  the  plaintiff  had  all  the  necessary  fur- 
niture to  answer  his  purposes  at  botli 
places,  and  whether  he  iiad  a  little  more 
or  a  little  less  at  one  place  or  the  other 
had  no  bearing  upon  the  question  of  occu- 
pancy. 

3.  The  next  error  relied  upon  by  the  ap- 
pellant is  the  giving  of  the  following  in- 
struction to  the  jury  by  the  court:  "The 
court  charges  you  that,  if  you  find  from 
the  evidence  that  the  plaintiff  made  a 
statement  in  writing  to  the  company,  al- 
though such  statement  was  not  verified,  U 
the  company  acted  upon  it,  and  sent  an 
adjuster  to  settle  or  adjust  the  loss,  then 
the  company  will  be  deemed  to  have 
waived  that  condition  in  the  nollcy. "  The 
pleadings  present  no  issue  whatever  on 
the  subject  of  waiver  by  the  company  of 
this  or  any  condition  in  the  policy.  Tlie 
plaintiff  alleges  that  be  duly  performed  all 
the  conditions  of  said  contract  on  his  part 
to  be  performed.  This  he  niigiit  do  under 
section  87,  Hill's  Code,  but  the  same  sec- 
tion also  provides  that  if  sucli  allegation 
be  controverted  the  party  pleading  shall 
be  bound  to  establish  on  the  trial  the  facta 
siiowing  such  performance.  On  the  trial 
in  this  case  the  plaintiff  made  no  attempt 
to  establish  the  facts  sliowlng  perform- 
ance, but  what  he  undertook  to  prove  was 
that  the  defendant  had  waived  the  per- 
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formance  of  a  particular  condition  of  the 
policy;  and  It  was  on  that  subject — an  Is- 
eae  vital  to  the  plaintlEfu  case,  and  not  in 
the  pleadings — that  the  court  instructed 
the  jury.  On  this  branch  of  the  plaintiff's 
case  the  court  by  this  Instruction  made  it 
possible  for  the  plaintiff  to  recover  on  a 
question  of  fact  nowhere  alleged  in  the 
pleadings.  But  this  question  was  not 
made  in  the  argament,  and  we  will  not 
place  our  decision  upon  it.  We  only  refer 
to  it  to  indicate  what  we  conceive  to  be 
the  correct  method  of  pleading  in  such 
cases,  and  to  avoid  raisconceptlon.  There 
is  no  doubt  that  the  policy  declared  on  by 
the  plaintiff  makes  certain  proofs,  to  be 
furnished  by  the  assured  in  case  of  loss, 
conditions  to  be  complied  with  by  him  be- 
fore he  has  any  legal  claim  against  the 
company  for  loss ;  and  in  such  case  all  the 
conditions  must  be  substantially,  if  not 
strictly,  com  plied  with,  or  no  recovery  can 
be  had.  2  Wood,  Ins.  §  436,  and  authori- 
ties there  cited.  It  is  equally  as  well  set- 
tled that  the  failure  to  make  such  proof 
may  be  waived  by  the  company.  Id.  §  439, 
where  the  authorities  are  carefully  col- 
lated. 

One  of  the  conditions  of  the  plaintiff's 
policy.  In  case  of  loss  or  damage,  was  that 
he  was  to  perform  certain  thtugs  in  re- 
spect to  the  damaged  property,  and  then 
give  immediate  notice,  and  render  a  par- 
ticular account  thereof,  in  writing,  to  the 
company,  sttiting  the  time,  origin,  and  cir- 
cumstances of  the  fire,  the  occupancy  of 
the  building  insured,  or  containing  the 
property  insured,  at  the  time  of  the  loss; 
the  whole  value  of  the  ownership  of  the 
property  insured,  and  all  incumbrances 
thereon;  the  amount  of  the  loss  upon  each 
article ;  other  insurance.  If  any,  giving  a 
copy  of  all  policies,— all  of  which  shall  be 
verified  by  the  affidavit  of  the  assured  and 
claimant.  And  here  is  what  the  plaintiff 
Rays  he  did  after  the  fire,  as  recited  in  tlie 
bill  of  exceptions :  That  at  the  time  the 
fire  occurred,  which  was  the  night  between 
the  9th  and  10th  of  July,  be  was  at  the 
mountains  to  get  two  loads  of  wood,  to 
make  his  homethere;  that,  after  thehouse 
was  burned, — two  or  three  days  after, — he 
went  to  Mr.  Reeder,  to  notify  him.  Mr. 
Reeder  was  not  there,  but  his  brother  was. 
The  second  time  he  went  to  see  Mr.  Reed- 
er, he  was  there;  and  he  showed  witness 
a  Iett«r  he  had  received  from  the  company, 
and  he  read  it  to  him.  When  he  went  to 
Reeder,  he  said  he  would  write  a  state- 
ment for  witness.  That  witness  wrote  to 
the  company  himself,  and  received  a  letter 
from  them.  That  after  this  Mr.  Ree<ler 
came  out  to  the  place,  and  also  Mr.  Beeler, 
but  that  he  was  In  Walla  Walla  at  that 
time.  That  he  offered  to  make  a  state- 
ment to  Mr.  Reeder  in  reference  to  this 
matter.  On  his  cross-examination  the 
witness  said  thathe  did  not  know  whether 
he  wrote  the  letter  to  the  company  right 
away  after  the  fire  or  not;  that  he  could 
not  state  the  date ;  that  he  did  not  know 
whether  he  wrote  once  or  twice;  that  he 
wrote  as  soon  as  Mr.  Reeder  told  him  to 
do  so;  that  he  told  Mr.  Reeder  that  he 
could  not  write  very  good,  but  Reeder  told 
him  to  do  as  good  as  he  could,  and  so  he 
wrote.    After  being  recalled  the  plaiutltt 


testified  that  he  received  a  letter  from  the 
defendant,  which  he  delivered  to  Mr.  Tus- 
tin.  Mr.  Tustin  was  then  called,  and  tes- 
tified that  the  plaintiff  delivered  aletter  to 
him  with  the  policy;  but,  alter  making 
diligent  search  in  bis  ofiiice,  and  at  all 
places  where  he  kept  such  papci-s,  he  was 
unable  to  find  the  same.  The  witness  was 
then  asked  to  state  the  contents  of  said 
letter;  and,  without  giving  date,  he  said 
that,  as  near  as  lie  could  remember,  it 
read:  "Mr.  John  Weidert— Dear  Sir:  We 
have  received  your  letter  from  Mr.  Reeder 
as  to  your  loss  by  fire,  and  we  will  send 
an  agent  as  quickly  as  possible  to  value 
the  damage. "  They  said  Mr.  Reeder  was 
agent.  It  does  not  appear  that  this  paper 
was  signed  by  any  person.  The  witness 
farther  testified  that  Beeler  was  named  in 
that  letter;  that  he  had  gone  to  Mr. Reed- 
er, and  told  him  to  write,  and  afterwards 
Reeder  told  him  he  had  written.  Mr.  Paul 
testified  that  Mr.  Beeler  came  to  the  place 
with  Mr.  Reeder,  and  that  the  plaintiff 
was  away  from  home;  that  they  stayed 
about  half  an  hour,  and  said  they  wanted 
to  see  the  plaintiff  very  bad.  After  dinner 
they  went  down  towards  the  house  that 
was  burned.  Beeler  told  the  witness  that 
he  wanted  to  see  Mr.  Weidert;  that  he 
wanted  to  settle  it  up;  that  the  plaintiff 
was  expected  home  from  Walla  Walla 
that  evening,  and  they  said  they  wished 
they  could  stay,  butthey  had  to  be  in  Port- 
land that  evening,  and  could  not  wait. 
He  Just  said  he  wanted  to  settle  up  from 
that  fire.  This  witness,  on  his  cross-ex- 
amination, said  that  Beeler  told  him  that 
he  wanted  to  see  the  plaintiff  about  the 
fire,  and  settle  up ;  that  he  did  not  say 
anything  about  the  money,  but  only  said 
that  he  wanted  to  see  about  the  fire,  and 
how  it  was,  and  that  he  wanted  to  settle 
up;  that  he  went  down  to  the  house  that 
was  burned,  then  he  asked  where  the  road 
was,  and  that  was  all  he  said.  Mrs.  Wei- 
dert testified  substantially  to  the  same 
facts  as  to  Reeder's  and  Beeler's  visit. 

The  defendant,  having  proven  the  plain- 
tiff's signature  to  the  following  letter,  of- 
fered the  same  in  evidence :  "  Nov.  2, 1888. 
To  the  State  Insurance  Company — Dear 
Sirs:  IJustmetwlth  Mr.  Reeder  on  the  29th 
of  October.  We  have  missed  one  another 
before.  Even  when  Mr.  Reeder  was  at  my 
place,  I  was  to  Walla  Walla.  That  is 
twenty-six  miles  from  my  place.  1  did  not 
know  that  he  was  coming  that  day,  or 
else  I  would  have  stayed  at  home.  Mr. 
Reeder  wanted  me  to  state  something  to 
you  about  my  business.  About  this  place 
where  this  house  has  been  burned:  This 
house  I  bought  for  my  special  home,  on 
account  of  there  being  a  good  house  and 
good  water  on  It.  I  could  have  insured  it 
forfSOO  more  than  I  insured  it  for,  but  I 
did  not  want  to.  Where  I  lived  before,  I 
had  to  haul  water.  I  could  not  move  in 
that  house  when  I  bought  it.  It  was 
rented  till  the  Ist  of  March.  This  family 
moved  out,  and  I  moved  In  this  house  till 
I  was  done  plowing.  I  have  got  ranches 
two  and  three  miles  apart.  Then  I  moved 
onto  the  next  place,  and  camped  there,  to 
plow  there.  This  time  the  man  who  had 
the  house  before  came  to  me,  and  said: 
'Mr.  Weidert,  can  I  rent  this  house  from 
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you  till  the  let  of  July  ? '  I  said :  '  No ;  I 
think  I  will  get  done  here  by  the  1st  ot 
June,  and  then  I  want  to  move  back 
again.  But,  U  you  don't  disturb  the  lur- 
niture,  you  can  move  into  it  till  the  Ist  of 
June, and  then  I  want  to  move  back.'  Ac- 
cordingly, he  says :  'All  right.  It  accom- 
modates me  very  much.'  I  had  another 
place,  two  miles  further  north,  which  I 
had  hired  to  plow ;  but,  the  last  week  In 
May,  this  man  senl  me  word  that  he  could 
not  plow  the  ground  tor  me,  so  I  had  to 
finish  this  place,  and  go  there  and  plow 
that  myself.  I  had  to  camp  on  the  bunch 
grass,  and  cook  on  a  camp  fire.  The  1st 
of  June  came,  and  this  man  came  to  me, 
and  said:  ' Mr.  Weldert,  I  cannot  move 
by  the  1st  of  June,  and  I  w^ould  like  to  get 
ten  or  twelve  days  longer.'  I  says:  'AH 
right,  Mr.  McNett.  I  don't  think  I  can 
get  back  as  soon  as  I  calculated,  on  ac- 
count of  this  plowing.'  So  he  moved  on 
the  12th  of  June.  I  did  not  get  done 
plowing  on  that  place  till  the  20th  of  June. 
Then  we  went  to  Walla  Walla,  and  visited 
our  friends,  and  picked  berries,  and  canned 
them  the  same  time,  be<:ause  they  don't 
haul  well  that  far.  By  that  time  the 
fourth  of  July  came  on.  and  we  stayed 
over  the  fourth,  and  we  came  back  the  7th 
of  July,  when  we  finished  plowing.  Then 
we  went  to  the  mountains  to  haul  a 
couple  of  loads  of  wood  back  home.  It 
got  a  Uttle  late  when  we  came  from  the 
mountains,  so  we  left  our  wagons  stand- 
ing where  we  stopped  to  take  them  home 
the  next  day;  and  that  da.vour  turn  came 
to  have  onr  hay  cut,  and  1  had  to  go  and 
show  where  to  cut  it.  I  told  the  hired 
man  to  fetch  our  dinner,  and  help  cut 
some  hay,  when  he  came.  He  drove  by 
there  with  a  hack  to  bring  something. 
When  became  to  us  he  said:  'We  are 
moved  now.  The  house  is  burned  down,' 
—and  I.  and  the  man  cutting  hay  for  me, 
dropped  everything  and  walked  thei-e; 
and  we  found  it  burned  down.  So  we 
had  to  move  down  where  we  were  cuttlnjr 
hay  at  that  time,  where  there  was  an  old 
shanty  standing.  I  had  to  move  my 
family  in  town  this  winter,  to  stay  till 
next  spring.  This  shanty  is  too  cold.  I 
was  waiting  on  this  new  railroad  to  bring 
some  dry  lumber  up  here.  They  don't 
bring  dry  lumber  this  fall,  and  will  not 
till  next  spring,  so  I  can't  build  till  next 
summer.  We  have  got  to  haul  the  lum- 
ber with  wagons  too  far  here.  The  8th  of 
July  (that  was  Sunday)  we  were  in  the 
house  to  straighten  things  up  in  the 
bouse,  BO  that  we  would  not  be  bothered 
when  we  came  from  the  niouotains.  We 
were  there  pretty  near  every  Sunday  to 
look  after  our  things,  and  make  our  home 
there.  Gentlemen,  that  is  as  near  as  I  can 
state  It  to  you.  I  asked  Mr.  Boeder  if  It 
would  make  any  difference  If  I  was  out  to 
my  other  places  at  work,  and  he  said, 
'No,  sir.'  We  have  never  left  the  house 
more  than  a  week  without  going  back, 
and  taking  care  of  things  there.  Please 
write  me  an  ans\ver  on  this  statement  as 
soon  as  possible.  Yours,  truly,  Jou.v 
Weidert,  Vansycle,  Umatilla  county,  Or- 
egon." 

On  the  question  of  waiver,  the  policy  de- 
clared on  contains  this  statement:  "It  is 


expressly  agreed  that  it  any  person  or  per- 
sons on  behalf  of  the  company  shall  aid, 
or  attempt  to  aid,  the  claimant  in  making 
proofs  of  loss,  so  called,  or  examining  the 
claimant,  or  otherwise  Investigating  such 
claim,  th$it.  In  either  ot  sucli  events,  no 
conversation,  promise,  agreement,  or  un- 
derstanding of  such  person  with  such  claim- 
ant, or  any  one  else  on  his  or  their  behalf, 
or  notice  given  to  or  knowledge  obtained 
by  such  person  or  persona,  shall  be  In  any 
manner  binding  on  the  company,  or  re- 
garded as  a  waiver  or  estoppel  of  any  con- 
dition ot  this  policy,  or  the  law  applicable 
thereto;  and  that  no  person  has  any  au- 
thority or  power  to  make  any  promise  or 
agreement  to  pay  any  loss  or  claim  under 
this  policy,  or  to  waive  any  conditions  of 
this  policy,  or  the  law  applicable  thei-eto, 
except  the  president  or  secretary  of  this 
company,  and  then  only  when  the  ssme, 
and  all  the  detailed  terms  and  conditions 
thereof,  are  reduced  to  writing,  and  dul.y 
signed  by  said  president  or  secretary." 
The  instruction  under  consideration  whol- 
ly ignores  the  element  ot  time  within 
which  proof  of  loss  should  be  made.  By 
the  terms  of  the  policy,  It  was  to  be  Im- 
mediately after  the  loss,  which,  I  have  no 
doubt,  required  diligence  on  the  part  ot 
the  assured.  But  the  time  could  doubt- 
less be  waived,  as  well  as  any  other  con- 
dition ot  the  policy;  and  the  question, 
therefore,  is  whether  or  not  there  was 
any  evidence  of  waiver  which  authorized 
the  court  to  submit  that  question  to  the 
Jury.  Just  when  the  plaintiff  wrote  to  the 
defendant  does  not  appear,  nor  does  the 
evidence  anywhere  disclose  the  nature  or 
contents  of  the  letter  he  says  he  wrote 
some  time  after  the  fire.  It  might  be  in- 
ferred from  the  contents  otthe  letter  which 
he  says  he  received  from  the  company 
that  it  said  something  about  the  plain- 
tiff's loss;  but  that  letter  was  not  signed 
by  any  person,  and  It  does  not  appear 
whether  it  really  came  from  the  company 
or  not.  More  than  that,  the  letter  which 
the  defendant  received  from  the  plaintiff 
of  November  2d,  and  which  It  Is  conceded 
that  he  wrote,  tends  very  strongly  to 
show  that  the  plaintiff  did  nothing  after 
the  flre,  by  way  of  submitting  proof  of 
1(188,  until  he  wrote  this  letter.  The  first 
paragraph  of  that  letter  admits  of  no 
other  reasonable  Interpretation.  But,  tak- 
ing all  the  oral  evidence  together  with 
the  letter,  does  It  tend  in  any  manner  to 
prove  a  waiver?  A  waiver,  in  this  sense, 
is  in  the  nature  ot  an  estoppel.  The  com- 
pany must,  by  some  act  ot  an  agent  hav- 
ing real  or  apparent  authority,  have  done 
or  said  something  that  Indnced  the  plain- 
tiff to  do,  or  forbear  to  do,  something 
whereby  he  was  prejudiced.  It  does  not 
appear  from  this  evidence  that  the  com 
pany  did  anything  of  that  kind  in  this 
case;  nordoes  it  appear  thatltacted  upon 
any  statement  in  writing  madt  by  the 
plaintiff,  or  that  it  sent  an  adjuster  to 
settle  or  adjust  the  loss.  What  relation 
Mr.  Beeler  sustained  to  the  company  does 
not  appear.  He  may  have  been  an  au- 
thorized adjuster  of  the  company;  but,  if 
he  was,  the  fact  does  not  appear  from  this 
record,  and,  until  such  fact  lie  shown,  it  Is 
not  perceived  on  what  ground  the  corn- 
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pany  conld  be  bound  by  his  acte.  But, 
conceding  that  the  record  shows  that  be 
was  Buch  adjuster,  the  fact  that  be  went 
to  the  place  of  the  fire  some  ti  ve  after  it 
occurred,  and  Inquired  for  the  plaintiff, 
and  said  and  did  all  the  other  things 
which  the  evidence  tends  to  prove,  there 
is  not  enough  shown  to  constitute  a 
waiver.  2  Wood,  Ins.  §  439,  sums  up  the 
result  of  the  cases  by  saying :  "  But  gen- 
erally it  will  be  found  that  the  delay  has 
been  induced  by  such  acts  and  conduct  on 
the  part  of  the  insurer  or  his  agents  as 
amounts  to  an  estoppel,  rather  than  a 
waiver;  and  the  better  doctrine  seems 
to  be— and  that  more  consistent  with 
principle— that,  when  the  failure  to  com- 
ply with  the  condition  is  due  wholly  to 
the  fault  of  the  Insured,  the  policy  is  dead, 
and  cannot  be  revived  by  anything  short 
of  a  new  consideration,  or  an  express 
waiver  on  the  part  of  the  insurer. "  And 
In  the  same  section  the  learned  author 
cites  Brink  v.  Insurance  Co.,  70  N.  Y.  593, 
decided  by  the  court  of  appeals  of  the 
state  of  New  York,  in  which  CHse  the 
court  said:  "If  no  proofs  are  served  in 
time,  and  the  insurer  has  done  nothing  to 
induce  the  omission,  the  insured  has  lost 
all  rights  under  the  policy;  and  the  in- 
surer is  not  bound  to  specify  its  defenses, 
nor  does  it  waive  those  not  specified. " 

4.  But,  however  this  maj'  be,  there  is 
another  view  of  this  subject  that  is  deci- 
sive against  the  plaintiff  on  this  question. 
An  insurance  contract,  like  every  other 
contract,  in  the  absence  of  fraud,  illegal- 
ity, or  mistake,  must  be  so  construed  that 
every  part  of  it  shall  have  effect  according 
to  its  terms.  The  intention  of  the  parties 
must  be  gathered  from  the  contract.  If 
that  be  uncertain,  the  circumstances,  sur- 
roundings, situation  of  the  subject-matter, 
and  other  rules  of  construction  may  be  re- 
sorted to  for  the  purpose  of  aiding  the 
court  in  determining  the  meaning  of  the 
contract,  and  the  intention  of  the  jiartles 
in  making  it.  But,  when  the  import  of 
the  language  of  the  contract  is  so  plain  as 
to  leave  no  doubt  whatever  as  to  what 
the  parties  intended,  the  court  ha-s  no  dis- 
cretion but  to  enforce  it.  Section  694, 
Hill's  Code,  states  the  rule,  which  is  only 
declaratory  of  one  of  the  first  principles  in 
the  laws  applicable  to  the  construction  of 
contracts:  "In  the  construction  of  a  stat- 
ute or  Instrument,  the  office  of  the  judge  is 
simply  to  ascertain  and  declare  what  Is,  in 
terms  or  In  substance,  contained  therein, 
not  to  insert  what  has  been  omitted,  or 
to  omit  what  has  been  inserted;  and, 
where  thei"e  are  several  provisions  or  par- 
ticulars, such  construction  Is,  if  possible, 
to  be  adopted  as  will  give  effect  to  all. " 
A  party  cannot  protect  himself  from  the 
consequences  of  hisownfraud  by  contract; 
but,  In  the  absence  of  something  of  that 
kind,  I  fall  to  see  any  reason  why  the 
terms  of  the  policy  as  to  waiver  shonld 
not  be  given  full  effect.  This  the  trial 
c«»nrt  did  not  give  or  allow  by  the  Instruc- 
tion under  consideration,  and  the  same 
was  therefore  erroneous. 

5.  At  the  conclusion  of  the  plaintiff's 
evidence  the  defendant  moved  for  a  non- 
salt  because  the  plaintiff  had  failed  to 
prove  a  case  sofBclent  to  be  submitted  to. 


a  jury,  which  was  overruled ;  and  this  ts 
assigned  for  error.  All  the  evidence  la  in 
the  transcript,  but  the  great  length  of  this 
opinion  will  only  allow  a  very  brief  exam- 
ination of  this  question.  The  plaintiff  en- 
countered the  same  difHcnlty  here  that  he 
did  In  another  part  of  his  case.  He  alleged 
due  performance  of  the  agreement  on  his 
part,  and  then  sought  to  prove  a  contem- 
poraneous parol  agreement  as  to  the  oc- 
cupancy of  the  premises,  which,  we  bare 
already  indicated,  was  objectionable;  but 
on  the  argmuent  here  the  plaintiff's  coun- 
sel insists  that  his  evidence  tended  to 
prove  an  occupancy  of  said  premises  from 
the  date  of  the  policy  to  the  fire.  To  test 
the  correctness  of  this  claim,  I  have  care- 
fully read  all  the  evidence,  and  tlilnk  It 
falls  to  show  such  occupancy.  The  plain- 
tiff testifies  that  he  moved  away  from  the 
place  on  about  the  20th  of  March  or  the 
1st  of  April,  (he  did  not  remember  which,) 
and  that  McNett  moved  in  the  next  day, 
or  day  after  that,  (he  did  not  remember 
which  ;)  that  McNett  lived  there  until  the 
15lh  or  20th  of  June,  and  that,  after  Mc- 
Nett moved  away  from  the  house,  he  or 
his  hired  man,  or  some  member  of  the 
family,  was  there  at  the  house  every  day 
to  see  if  things  were  all  right.  He  further 
says  he  was  at  the  huuse  after  the  20th  of 
June  frequently  until  the  house  burned; 
that  the  big  members  of  his  family  were 
there  often ;  that  he  was  not  thei-e  when 
it  liurned,  and  did  not  know  how  the  fire 
occurred.  On  recross-examlnatlon  the 
witness  said  he  did  not  know  whether  Mr. 
McNett  was  at  the  house  after  the  12th  of 
June  or  not.  He  further  said  that  some  of 
the  family  were  at  the  house  every  day ; 
that  they  just  went  down  there  to  see  that 
nothing  was  destroyed.  The  fire  occurred 
on  the  night  after  the  9th  of  July.  Paul 
was  also  a  witness,  but  his  evidence  adds 
nothing  to  what  the  plaintiff  said.  Con- 
ceding to  the  fullest  extent  all  the  facts 
that  this  evidence  tends  to  prove,  is  any 
occupancy  of  said  premises  shown  after 
McNett  moved  out?  The  appellant  did 
not  make  the  question  as  to  whether  Mc- 
Nett'smovlnglnto  the  house  was  a  change 
In  the  tenancy,  within  the  meaning  of  the 
policy,  or  not;  and  so  we  confine  our  in- 
quiry simply  to  the  question  of  occupancy 
after  McNett  moved  out.  In  Keith  v.  In- 
surance Co.,  10  Allen,  228,  an  instruction 
to  the  effect  that  it  is  not  sufficient  to  con- 
stitute occupancy  that  the  tools  remained 
in  the  shop,  and  that  the  plaintiff's  son 
went  through  the  shop  almost  every  day 
to  look  around  to  see  if  things  were  right, 
but  some  practical  use  must  have  been 
made  of  the  building,  and  that,  if  it  thus 
remained  without  any  practical  use  for 
the  space  of  30  days,  it  was,  within  the 
meaning  of  the  policy,  an  unoccupied 
building  for  that  time,  and  the  policy  be- 
came void,  was  approved  by  the  supreme 
court  of  that  state.  So  in  Ashworth  v.  In- 
surance Co.,  112  Mass.  422,  it  was  held  that 
adwelling-houseand  bam  are  unoccupied, 
within  the  meaning  of  an  insurance  pol- 
icy, which  provides  that  buildings  unoccu- 
pied shall  not  be  covered  by  the  policy 
when  the  house  Is  only  used  by  the  insured 
and  his  servants  for  the  purpose  of  taking 
their  meals  there  when  engaged  In  carry- 
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Ing  on  a  contiguous  (arm,  and  the  bam  is 
ouly  used  for  the  purpose  ol  storing  hay 
and  tarming  tools.  So,  also,  In  Corrigun 
V.  Insurance  Co.,  1^2  Mass.  298,  it  was  held, 
in  an  action  on  a  policy  which  provided 
that.  If  the  house  should  "remain  vacant 
or  unoccupied  lor  the  space  of  ten  days 
without  written  notice  to  and  consent  of 
the  company,"  it  was  not  erroneous  to  in- 
struct the  ]ury  that,  if  the  house  had  not 
been  used  as  a  dwelling-place  by  some  one 
within  10  days  of  the  loss,  the  policy  would 
be  void,  and  that,  if  the  former  occupant 
had  moved  with  his  family  into  another 
house,  where  they  slept  and  took  their 
meals,  the  fact  that  some  of  the  furniture 
remained  in  the  house,  and  the  key  had 
not  been  surrendered  to  the  landlord  until 
within  the  10  days,  does  not  constitute  an 
occupancy  of  the  premises.  And  in  Herr- 
man  v.  Insurance  Co.,  81  N.  Y.  184,  it  was 
held  that  a  dwelling-house  was  unoccupied 
when  no  one  lives  therein,  but  that  it  was 
not  necessarily  vacant.  And  In  Hen-man 
V.  insurance  Co.,  85  N.  Y.  163,  it  was  held 
that  for  a  dwelling-house  to  be  occupied, 
within  the  meaning  of  a  policy  which  con- 
tained a  condition  declaring  It  void  in  case 
the  premises  "  become  vacant  or  unoccu- 
pied, and  so  remained  for  more  than  thirty 
days  without  notice  to  and  consent  of  this 
company  in  writing,  "  It  must  be  used  by 
human  beings  as  their  customary  place  of 
abode.  Cook  v.  Insurance  Co.,  70  Mo.  610, 
was  also  an  action  on  a  policy  which  was 
to  become  void  if  the  oremlHes  should  be 
unoccupied.  The  Insured  left  the  house, 
and  went  elsewhere  to  i-eslde,  taking  only 
part  of  her  furniture.  She  left  a  man  in 
possession,  with  instructions  to  sleep  in 
the  house  at  night.  This  man  quit  the 
premises,  and  several  days  afterwards  a 
fire  occurred ;  no  one  being  in  the  house  at 
the  time.  Held,  that  the  bouse  was  unoc- 
cupied, and  that  the  policy  was  void. 
Other  authorities  hold  the  same  doctrine. 
Insurance  Co.  v.  Meyers.  63  Ind.  238;  Den- 
nison  V.  Insurance  Co.,  52  Iowa,  457,  3  N. 
W.  Rep.  500;  Fitzgerald  v.  Insurance  Co., 
64  Wis.  463,  25  N.  W.  Rep.  785. 

finder  the  facts  disclosed  at  the  trial, 
and  in  the  light  of  the  authorities  cited,  I 
think  the  conclusion  irresistible  that  the 
building  In  question  was  not  occupied  at 
the  time  of  the  fire.  In  such  case  the  pol- 
icy, by  its  terms,  stood  suspended.  For 
the  reason  that  proof  of  loss  was  not 
made  as  required  by  the  policy,  and  be- 
cause the  facts  show  that  the  building 
was  not  occupied  at  the  time  of  the  fire, 
the  circuit  court  erred  in  refusing  the  de- 
fendant's motion  for  anonsuit.  The  judg- 
ment will  therefore  be  reversed,  and  the 
cause  remanded  with  directions  to  allow 
the  defendant's  motion  for  a  nonsuit. 

Thayer,  C.  J.,  being  directly  interested 
In  the  result,  did  not  sit,  and  took  no  part 
in  the  decision  of  this  case. 

Lord,  J.    I  concur  in  the  result  only. 


Nl'TTER  V.  GaI-LAOHEK. 

(Supreme  Court  of  Oregon.     June  18, 1800.) 

Water-Cockses — Mavigablb  Streams. 

1.  A  stream  or  water-course,  in  order  to  be 

naTisahle,  must  be  of  sufficient  extent  and  capaci- 


ty to  enable  the  community  at  large  to  utilize  it  in 
the  navigation  of  boats  and  other  water-craft  there- 
on, for  the  transportation  of  produota  and  mer- 
chandise, or  for  the  purpose  of  floating  logs  and 
timber  from  forests  to  market. 

2.  Where  N.,  desiring  to  open  a  way  of  navi- 
gation to  acertaiu  point  on  a  navigable  tide  slough, 
situated  upon  the  land  of  O.,  which  adjoined  nis 
premises,  cleared  away  logs  and  brush  from  a 
gulch  through  which  flowed  a  small  mountain 
stream,  deepened  the  same,  and  cut  a  channel 
therefrom  through  the  intervening  land  of  Q.  to 
such  point  of  navigation,  thereby  opening  a  water- 
course between  his  premises  and  said  point,  by 
means  of  which  he  was  enabled  to  float  logs  and 
small  boats  thereon  at  extreme  high  tides,  which 
occur  but  a  few  days  during  the  year;  and  it  ap- 
pearing that  the  communication  so  established  was 
merely  for  the  use  and  benefit  of  N.,  and  those  who 
might  succeed  him  in  the  ownership  of  his  prem- 
ises,— held,  that  such  water-course  did  not  consti- 
tute a  navigable  stream  in  the  sense  and  meaning 
of  the  term  as  legally  understood. 

8.  The  decision  of  this  court  in  Haines  v.  Hall, 
17  Or.  165,  20  Pac.  Rep.  831,  approved. 

(Syllabut  by  the  Court.) 

Appeal  from  circuit  court,  Clatsop  coun- 
ty ;  F.  J.  Taylor,  Judge. 

The  appellant  brought  suit  against  the 
respondent,  in  said  court,  to  enjoin  him 
from  erectinf?  an  alleged  obstruction  to 
the  navigation  of  a  certain  slough,  in  said 
county,  termed  by  him  "  Vincent's  Slough. " 
Healleged  ownershipin  fee  and  possession 
of  the  W.  Ji  of  the  N.  W.  %  of  section  15, 
township  7  N.,  of  range  9  W.,In  said  coun- 
ty; that  (or  the  last  five  years  he  had  oc- 
cupied said  premises  asa  home;  that  they 
are  situated  about  three-quarters  of  a 
mile  from  Young'»  river,  a  navigable 
stream,  wherein  the  tide  ebbs  and  flows, 
and  the  only  way  the  appellant  can  get  to 
and  from  them,  or  can  carry  or  transport 
the  products  of  the  said  land  to  market, 
is  upon  a  body  of  water  extending  from 
said  Young's  river  to  the  said  premises, 
called  and  known  as  "Vincent's  Slough," 
which  is  a  natural  water-way,  navigable 
for  boats,  saw-logs,  scows,  and  other 
water-craft,  and  that,  without  the  use 
thereof  for  such  purposes,  it  will  be  impos- 
sible for  him  to  have  ingress  and  egress  to 
and  from  the  premises ;  that  said  slough 
has  been  from  time  immemorial  navigated 
by  the  public  generally,  in  the  manner 
aforesaid.  The  appellant  also  alleged  that 
he  was,  and  had  been  for  six  years  past, 
the  owner  of  a  large  scowund  other  boats, 
and  during  all  that  time  had  navigated 
said  slough,  and  transported  thereon  the 
products  of  his  land,  and  wares  and  mer- 
chandise, to  and  from  market;  that  since 
the  commencement  of  the  suit  a  county 
road  had  been  laid  out  and  established, 
leading  from  his  land  down  the  south  bank 
of  said  slough  to  a  point  on  respondent's 
land  where  a  bridge  on  another  county 
road  crossed  the  slough ;  that  the  road 
leading  from  respondent's  land  connected 
with  the  bridge,  and  he  could  transport 
his  supplies  and  products  to  and  from  the 
laud  over  such  road  to  the  bridge,  and 
from  the  bridge  upon  the  slough  to  and 
from  market;  that  the  water  in  the  slough 
at  the  bridge  was  deeper,  and  navigable 
for  larger  craft,  than  on  bis  land;  that  re- 
spondent was  threatening  to  entirely  close 
the  entrance  to  the  slough  by  driving  in 
the  bed  thereof  large  piling,  and  filling  be- 
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tween  with  brush  and  other  material, 
causing  thereby  great  and  Irreparable  In- 
jury and  damaf^c.  Tbe  i-espondent  denied 
the  material  allegatiouB  contained  in  tbe 
complaint,  and,  for  a  further  answer,  al- 
leged that  he  was  owner  and  In  possessloa 
ol  lots  No.  5  and  6,  In  section  10,  township 
7  N.,  range  9  W.,  In  Clatsop  county,  Or., 
which  premises  llenorthof  and  adjoin  said 
land  nl  appellant;  and  that  said  slough 
was  wholly  within  respondent's  premises, 
and  was  not  subject  to  public  navigation, 
but  was  necessary  for  the  Iree  nse  and  en- 
joyment of  his  land;  that  said  land  is 
known  as  "tide  land,"  and  Is  only  pro- 
ductive and  useful  by  being  dilced  and  re- 
claimed ;  that  to  reclaim  it  he  will  be  com- 
pelled to  dlije  a  portion  of  It;  which  dik- 
ing is  the  obstruction  complained  of  by  ap- 
pellant. A  reply  was  filed  on  the  part  of 
the  appellant,  denying  the  new  matter  set 
forth  in  the  answer.  The  case  was  there- 
upon referred  to  J.  A.  Bowlby,  Esq.,  to 
take  testimony,  and  report  tbe  facts  and 
conclnsions  of  law. 

The  said  referee  thereafter  made  his  re- 
port, in  which  he  found:  That  the  said 
parties  were  owners,  respectively,  of  the 
said  parcels  of  land  hereinbefore  referred  to, 
and  were  in  possession  of  the  same  as  al- 
leged; that  said  Young's  river  was  a  nav- 
igable stream,  in  which  the  tide  ebbs  and 
flows,  and  that  It  runs  a  northerly  course, 
near  the  said  lands,  and  east  thereof;  that 
a  small  stream  coming  from  the  hills  flows 
across  appellant's  land,  and  down  through 
Bloaghs,  aross  the  land  of  respondent,  to 
Young's  river  near  by;  that  the  tides  rise 
in  Young's  river,  and  back  the  water  in 
These  sloughs  and  this  stream  onto  the 
parties'  said  lands,  but  only  high  tides 
and  winter  freshets  increase  the  depth  of 
the  water  on  the  stream  on  theappellant's 
land;  that  the  highest  tides  of  summer 
only  raise  the  water  on  the  land  of  the 
latter  a  few  Inches,  but  the  highest  winter 
tides  and  freshets  raise  it  two  or  three 
feet;  such  freshets  only  occur  two  or 
three  times  daring  a  winter;  that  on  said 
stream,  and  on  the  respondent's  land, 
about  12  miles  below  the  south  line  of  ap- 
pellant's land,  is  a  landing  known  as 
"Vincent's  Landing,"  to  which  boats  and 
BcowB  run  from  Young's  river,  and  bring 
and  cari-y  away  freight;  that  in  the  years 
V^\  and  1S(59  persons  ascended  with  boats 
from  Young's  river  the  said  slough  and 
stream  to  a  point  on  respondent's  land 
four  or  five  rods  above  Vincent's  landing, 
to  where  lay  a  large  log  across  the 
slough,  now  known  as  the  "foot  log." 
The  water  there  at  that  time  was  three 
feet  deep  at  neap  tide,  and  si.x  feet  deep  at 
new-moon  tide.  That  above  the  foot  log, 
on  the  respondent's  land,  the  channel  wa« 
obstructed  with  logs  and  overhanging 
bushes,  ;  that,  prior  to  1878,  the  channel 
from  Vincent's  landing  to  a  short  distance 
below  was  from  four  to  six  feet  wide,  and 
about  the  same  number  of  feet  In  depth, 
and  high  tides  would  fill  and  overflow  the 
channel  to  a  depth  of  some  two  feet ;  that 
in  the  year  1878  the  then  occupant  of  ap- 
iMHIant's  land,  with  the  consent  of  R.  Vin- 
cent, then  occupant  of  respondent's  land, 
.cut  out  the  foot  log,  and  cleared  the  logs 
•nd  bushes  out  of  the  stream  and  slough. 


and  cutaway  the  points  at  crooked  places 
thereof,  so  that  small  boats  could  pass 
from  appellant's  land  to  Young's  river, 
and  return  at  high  tide;  and  about  the 
name  time  the  channel  below  Vincent's 
landlngwas  so  improved  that  largcboats, 
wood-scows,  steamers,  and  vessels  ran  to 
that  point;  that  subsequent  to  1882appel- 
lant,  with  theconsentof  the  then  owners  of 
respondent's  said  land,  further  Improved 
the  channel  between  his  land  and  Vin- 
cent's landing,  so  that  saw-logs  were  run 
down  during  winter  freshets.  He  also, 
on  high  tides,  boated  wood,  hay,  and  sup- 
plies on  scows,  7  by  20  feet,  from  his  place 
to  said  landing;  that  the  appellant,  prior 
to  bringing  the  suit,  had  no  public  wa.v  ol 
getting  to  market  other  than  through  this 
water-course,  but  that,  since  the  com- 
mencement of  the  snit,  a  county  road  bad 
been  laid  out  from  his  land  to  a  point  on 
respondent's  land  at  or  near  the  end  of  a 
bridge,  which  within  the  (then)  past  year, 
bad  been  built  across  said  slough  about 
two  rods  above  Vincent's  landing;  that 
anothercounty  road  across  said  bridgecon- 
nected  with  theroad  above  referred  to,  and 
ran  across  the  respondent's  land  down  to 
a  navigable  point  on  tbe  slough  below 
where  resptmdent  desired  to  dam  the  wa- 
ter-course in  controversy,  which  wassome- 
where  below  Vincent's  landing;  that  said 
county  road  from  the  bridge  to  said  navi- 
gable point  ran  part  of  the  way  on  a  dike, 
and  was  not  yet  open  to  convenient  trav- 
el ;  It  cannot  be  traveled  with  a  wagon : 
that  the  distance  from  the  bridge  to  the 
navigable  point  was  about  three-quarters 
of  a  mile;  that  the  land  of  respondent 
through  which  the  said  water-course  ran 
was  low,  and  subject  to  overflow  by  high 
tides,  and  the  appellant  desired  to  dike 
and  dam  the  slough  in  order  to  reclaim  it, 
and  thereby  greatly  euhanre  its  value; 
that  to  dike  it  so  as  not  to  cross  the  wa- 
ter-course would  be  more  expensive  tlian 
the  manner  proposed  by  respondent,  and 
the  latter  would  lose  8  or  10  acres  thereof; 
that  there  was  about  400,000  feet  of  tim- 
ber which  could  be  taken  from  appellant's 
land  down  tbe  stream  and  water-course, 
besides  wood  and  farm  products,  if  they 
were  kept  open.  Upon  which  said  facts 
the  said  referee  found,  as  conclusions  of 
law,  that  the  water-course  in  controversy 
was  navigable  from  thf  bridge  to  Young's 
river,  and  aubiect  to  public  use;  that  be- 
tween the  bridge  and  appellant's  land  the 
same  was  not  subject  to  public  use,  but 
was  the  private  property  of  respondent; 
that  respondent  had  no  right  to  obstruct 
sold  water-coui-se  below  said  bridge.  The 
said  report  of  the  referee  having  been  duly 
filed,  the  appellant's  counsel  moved  the 
court  to  confirm  it,  and  the  respondent's 
counsel  moved  to  set  it  aside;  whereupon 
the  said  court  found  as  facts  that  the  re* 
spondent,  at  the  time  of  the  bringing  of 
the  suit,  was  the  owner  and  in  possession 
of  lots  5  and  6  of  section  10,  township  7  N., 
range  9  W.,  in  Clatsop  county.  Or.,  and 
that  said  lots  were  adjacent  to  the  north 
boundary  line  of  appellant's  said  claim ; 
also  that,  since  the  commencement  of  the 
suit,  a  county  road  had  l>een  laid  out 
from  the  land  belonging  to  appellant  to  a 
point  on  r^pondent's  land,  at  or  near  the 
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end  of  a  bridge  tfaatcroBsestbe  said  alough 
some  two  rods  above  a  point  thereon 
known  as  "Vincent's  Landing, "  where  It 
connected  with  another  county  road  which 
ranacrosa  tbelandof  respondent  to  a  point 
on  said  slough,  where  tlie  same  wan  navi- 
gable, and  which  said  point  was  below 
where  respondent  proposed  to  dike  said 
slough;  that  during  and  since  the  year 
1878  the  occupants  of  appellant's  land 
had,  with  the  consent  of  occupants  of  re- 
spondent's land,  cleared  out,  dug  out,  and 
straightened  the  said  slough,  from  below 
or  south  of  said  Vincent's  landing  on  re- 
spondent's land,  up  south  on  to  appel- 
lant's land,  so  that  small  fiat-bottomed 
boats  could  be  navigated  thereon  at  high 
stages  of  water,  and  logs  could  be  floated 
out  thereon  at  new  and  f nil-moon  tides; 
but  that,  prior  to  such  digging,  clearing, 
and  straightening,  when  the  said  slough 
was  in  it»  natural  state,  it  could  not  be 
navigated  with  boats  and  logs,  except  at 
extreme  high  winter  tides,  above  the 
point  known  as  "Vincent's  Landing," 
which  point  was  entirely  and  wholly  upon 
respondent's  land,  and  could  not  be  reached 
from  appellant's  land  by  any  public  high- 
way, nor  otherwise  than  by  crossing  the 
land  of  the  former.  And  the  said  court 
thereupon  set  aside  all  the  findingH  of  fact 
of  thesaid  relereelnconslstent  with  Its  flnd- 
ing:s  of  fact  as  above  set  out.  SSaid  court 
also  set  aside  the  conclusions  of  law  as 
found  by  the  referee,  and  Instead  thereof 
found  the  following:  "That  Vincent's 
slough  is  not  a  navlgablesloughabove  the 
point  known  as  'Vincent's  Landing,'  and 
that,  therefore,  plaintiff  is  not  entitled  to 
the  relief  prayed  for  in  bis  complaint;  but 
that  this  suit  should  be  dismissed. "  Up- 
on this  finding  of  facts  and  law  by  the 
court  a  decree  was  rendei-ed,  dismissing 
the  suit,  at  the  cost  of  the  appellant; 
which  is  the  decree  appealed  from. 

George  C.  Fulton,  for  appellant.  J?*.  D. 
Wintott,  for  respondent. 

Thayer,  C.  J.,  (after  staHnfc  the  facts  as 
above.)  The  main  question  in  this  case  is 
whether  the  respondent,  at  the  time  of  the 
commencement  of  thesuit,  was  obstructing 
and  threatening  to  obstruct  a  navigable 
water-way  leading  from  appellant's  land 
across  the  land  of  respondent  into  what  is 
known  as  "Youns's  River."  The  testi- 
mony bearing  upon  the  question  is  rather 
voluminous,  but  extremely  vague  upon 
some  of  the  material  points  in  the  case. 
The  appellant  contends  that  a  certain 
slough,  known  as  "Vincent's  Slough,"  ex- 
tends from  his  land,  either  directly  to 
Young's  river  or  into  other  sloughs  con- 
necting with  it,  constituting  an  uninter- 
rupted course  of  navigable  water  from  his 
premises  to  said  river,  which  is  admitted 
to  bea  navigable  stream.  It  appears  that 
said  Vincent's  slough  extends  across  a 
part  of  respondent's  land,  south  towards 
the  land  of  appellant,  and  that  a  slough 
or  gulch,  in  which  flows  o  small  stream  of 
water,  runs  from  the  appellant's  land  into 
It;  but  that  ordinary  flood-tides  reach 
the  appellant's  land  through  said  slough 
or  its  branches  is  strongly  controverted 
by  the  testimony  of  the  ri'Hi>ondent.  It 
does  appear,  however,  that  the  appellant, 


his  grantors  and  prederessom,  opened  a 
channel  from  said  slough  or  gulch  upon 
his  land  into  said  Vincent's  slough  at  a 
point  known  as  "Vincent's  Landing, "by 
clearing  theloga  and  brush  from  the  gulch, 
deepening  the  channel  thereof,  and  cutting 
a  channel  or  ditch  through  solid  ground, 
and  that  he  used  the  same  at  extreme  high 
tides  to  float  saw-logs  from  his  premises 
to  said  slough  at  said  point,  and  for  other 
purposes,  as  found  by  the  circuit  court  in 
its  findings  of  fact.  Whether  this  improve- 
ment of  the  channel  renders  Vincent's 
slough  navigable  from  appellant's  land 
to  Y'oung's  river  is,  as  I  understand,  the 
real  pi>int  In  issue  between  the  parties. 

The  circuit  court  decided  that  Vincent's 
slough  was  not  a  navigable  slough  above 
Vlnceut's  landing,  and  I  think  Its  con- 
clusion upon  that  point  was  clearly  cor- 
rect. This  court.  In  Haines  v.  Hall,  17  Or. 
165,  20  Pac.  Rep.  831,  held  that  "the  doc- 
trine thatastream  of  water  is  navigable  if 
of  siiflicient  extent  and  capacity  to  float 
logs  and  timber  from  mountainous  regions 
to  market,  and  may  thereby  be  utilised 
for  the  beneflt  and  advantage  of  the  com- 
munity at  large,  cannot  be  extended  so 
as  to  Include  small  streams  of  only  a  few 
miles  in  length,  although  they  rise  during 
a  few  weeks  in  the  year  sufticiently  high 
to  be  used  to  a  limited  extent,  by  the  ap- 
plication of  artiflcial  means,  to  float  logs 
and  timber  a  short  distance. "  In  the  pres- 
ent case  the  stream  or  water-course  from 
appellant's  premises  to  Vincent's  landing 
was  only  a  few  rods  in  distance,  and  be- 
tween those  two  points  it  had  no  capacity 
lorgeneral  purposesofnavigation.  Xo  one 
but  the  appellant  can  utilize  it, and  hecan 
only  for  a  few  days  during  the  year.  There 
is  no  pretense  that  it  can  be  of  the  slight- 
est service  to  the  public  generally,  or  that 
It  was  intended  to  be  so.  Those  who 
made  the  improvement  did  so  for  the  sole 
benefit  of  the  owners  and  occupants  of  the 
land  now  Delonglng  to  appellant,  and  If 
it  were  done  with  the  consent  of  the  own- 
ers of  the  land  now  belonging  to  respond- 
ent it  would  only  amount  to  a  temporary 
license,  as  a  perhaanent  right  in  favor  of 
the  appellant  to  maintain  such  a  channel 
across  the  land  of  respondent  could  onl.y 
be  created  by  grant,  or  by  prescription 
which  presumes  a  grant.  If  the  question, 
therefore,  whether  the  appellant's  right 
to  have  the  respondent  enjoined  on  ac- 
count of  the  matters  alleged  in  the  com- 
plaint depends  upon  the  navigability  of 
the  slough  from  Vincent's  landing  to  ap- 
pellant's premises,  he  must  necessarily  fall. 
But  whether  or  not  that  is  a  vital  point 
in  the  case,  I  have  been  unable  to  learn 
from  the  pleadings,  proofs,  and  findings 
referred  to  In  the  foregoing  statement. 
They  vaguely  hint  that  the  respondentia 
diking  his  land  somewhere  below  said 
landing.  In  what  manner,  however,  he  is 
doing  it,  or  at  what  particular  locality  it 
Is  being  done,  does  not  appear.  If  he  is 
doing  the  diking  In  such  a  manner  that  it 
will  obstruct  the  navigation  of  the  slough 
to  said  landing,  from  points  below  there, 
he  is  doubtless  doing  a  wrong;  but  that 
fact,  HO  far  as  I  cau  dLscover  from  the  tran- 
script, is  in  the  dark.  The  cii-cuit  court,  it 
appears,  dismissed  the  appellant's  corn- 
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plaint,  npoD  the  Kroand  that  the  slough 
was  not  navigable  above  Vincent's  land- 
ing, and,  In  the  absence  of  anj'  showing 
that  the  diking  would  Interfere  with  Its 
navigability,  or  with  the  rights  of  the  ap- 
pellant, we  must  conclude  that  It  would 
not  affect  el  ther .  Hence  the  decree  appealed 
Srom  muBt  be  affirmed. 


Kkbl  v.  Levy. 
(Supreme  Court  of  Oregon.    July  1, 1890.) 
Fbaudclbht  Convetances  —  Pbikcipai.  xso 

SUBBTT— ChaTTEI,  MoETGAOBS. 

1.  Unless  fraud  or  illegality  be  pleaded  and 
proven  by  a  preponderance  of  the  evidence,  the 
writings  ezecnted  by  the  parties  must  be  enforced 
according  to  tbeir  legal  Import. 

2.  Fraud  is  a  matter  of  fact,  whicb  must  be 
proven.  It  is  never  presumed.  It  may  be  estab- 
lished by  circumstances;  but  the  cii-cumstanoes 
relied  upon  must  be  of  such  a  satisfactory  char- 
acter as  to  convince  the  miud  of  the  trier  of  the 
fact  that  the  transaction  was  a  sham,  and  not 
what  itpurports  to  be. 

8.  Whether  when  the  holder  of  a  note  secured 
by  a  chattel  mortgage  causes  tbe  mortgaged  proper- 
ty to  be  attikched  on  another  debt  due  to  him  by  the 
mortgagor,  and  sold,  and  such  mortgagee  pui^ 
chases  the  same  at  tho  sale,  and  there  is  nothing 
to  show  that  be  intended  to  keep  tbe  mortgage 
alive  as  a  lien,  tbe  mortgage  is  merged,  quccre. 

4.  When  the  principal  and  surety  each  mort- 
gages his  own  property  as  security  for  the  debt  of 
the  principal,  and  the  suret;  pays  the  debt,  the 
principal's  mortgage  given  to  secure  such  debt 
passes  to  the  surety  by  operation  of  law,  and  be  is 
subrogated  to  all  of  the  rights  of  sucb  creditor. 

5.  Where  the  principal  and  surety  have  both 
mortgaged  property  to  secure  the  debt  of  the 
principal,  the  surety  is  entitled  to  have  the  prop- 
erty of  the  principal  sold  first,  and  applied  in  sat- 
isfaction of  the  debt. 

6.  The  lien  of  a  chattel  mortgage  on  a  growing 
crop  follows  tbe  grain  after  severance  and  re- 
moval, and  the  money  after  sale. 

(Syitabus  by  the  Court.) 

Appeal  from  circuit  court,  Marlon  coun- 
ty; K.  P.  Boise,  Judge. 

This  suit  is  prosecuted  by  the  respond- 
ent to  secure  a  partition  of  certain  per- 
sonal property,  consisting  mainly  of  grain 
grown  upon  the  defendant's  farm,  and 
some  land  leased  of  other  parties.  The 
grain  was  raised  by  the  plaintiff  and  one 
Rickey  as  partners.  During  all  of  the 
times  mentioned  In  the  pleadings,  Rickey 
-was  Indebted  to  tbe  defendant  in  a  large 
amr)unt  of  money.  After  the  grain  had 
been  sown,  Rickey  executed  a  mortgage  to 
one  A.Grant  on  his  Intere-st  In  the  grain, 
to  secure  the  payment  of  $700  which  he 
had  theretofore  borrowed  of  Grant  under 
a  contract  that  said  mortgage  should  be 
executed  after  the  grain  had  been  sown. 
Afterwards,  for  the  sole  purpose  of  addi- 
tional security  for  the  f700  borrowed  nf 
Grant  by  Rickey,  the  plaintiff  executed  a 
mortgage  on  his  Interest,  being  one  equal 
undivided  third  of  the  same  crops.  Plain- 
tiff's note  was  for  f  708.50.  Keel's  mort- 
gage contains  the  following  recital :  "  The 
above  note,  together  with  the  mortgage 
to  secure  the  same.  Is  given  by  me  to  said 
A.Grant  in  consideration  off 708.50  loaned 
this  day  by  said  A.  Grant  to  James  M. 
Rickey  at  my  special  Instance  and  request : 
and  this  note  and  mortgage  Is  given  by 
me  to  said  A.  Grant  to  secure  said  A. 


Grant  the  payment  of  tbe  note  and  mort- 
gage given  this  day  by  said  James  M. 
Rickey  for  said  sum  of  f  708.50,  In  case 
said  James  M.  Rickey  failed  to  pay  on  de- 
mand his  said  note;  said  note  so  given  be- 
ing dated  April  2d,  1888,  due  one  Say  after 
date,  principal  ¥708.50,  with  Interest  at 
ten  per  cent,  per  annum  from  date  until 
paid,  and  for  reasonable  attorney's  fees; 
and  that  It  Is  further  agreed  that,  when 
Bald  Grant's  claim  Is  fully  satlsfled,  my  re- 
sponsibility Is  to  cease."  After  the  ma- 
turity of  these  notes,  and  when  they  were 
overdue,  the  plaintiff  purchased  them,  as 
well  as  the  mortgages,  for  the  considera- 
tion of  f  710.  He  then  caused  an  action  to 
be  commenced  In  his  name  against  Rickey 
to  recover  a  large  amount  which  Rickey 
then  owed  him,  and  caused  Rickey's  inter- 
est in  said  grain  to  be  attached,  harvested 
by  the  sheriff,  and  then  sold,  at  which  sale 
the  plaintiff  became  the  purchaser.  The 
amount  of  plaintiff's  Judgment  in  said  ac- 
tion was  ¥2,928.34  and  costs,  and  the 
amount  of  plaintiff's  bid  for  Rickey's  In- 
terest was  f  1,115.50.  The  sheriff,  after  his 
levy  under  the  attachment,  harvested  all 
of  said  crops;  and  his  expenses  and 
charges  amounted  to  fl,058.79,  which 
were  paid  by  the  defendant  Levy. 

THmon  Ford,  for  appellant.  J.  J.  Mur- 
phy, for  respondent. 

STTtAHJLN,  J.,  (after  stating  the  fycts  as 
above.)  The  fact  that  Keel  executed  his 
note  and  mortgage  on  his  one-third  inter- 
est In  the  crops  as  surety  for  the  1700  bor- 
rowed by  Rloi^ey  of  Grant  must  be  taken 
as  established  by  a  clear  preponderance  of 
the  evidence.  Such  Is  the  plain  Import  of 
the  mortgage  made  by  Keel  to  Grant,  and 
It  la  not  attacked  for  fraud  either  by  the 
pleadings  or  directly  by  the  evidence. 
Mlsner  v.  Knapp,  13  Or.  135,  9  Pac.  Rep. 
65.  It  Is  true  the  appellant  refers  to  some 
of  Keel's  evidence  on  his  cross-examina- 
tion in  relation  to  borrowing  money,  from 
which.  It  Is  suggested,  an  Inference  of 
fraud  might  be  drawn;  but  I  do  not  think 
this  Is  enough.  Nor  Is  this  evidence  alone 
suflBclent  upon  which  to  predicate  any 
such  conclusion.  Fraud  1b  a  matter  of 
fact,  which  must  be  proven.  It  is  never 
presumed.  It  Is  true  that  direct  evidence 
on  the  subject  is  rarely  attainable.  It 
may.  therefore,  be  established  by  cii-cum- 
Btances;  but  the  circumstances  relied  upon 
must  be  of  such  a  satisfactory  character 
as  to  convince  the  mind  of  the  trier  of  the 
fact  that  the  transaction  drawn  in  ques- 
tion was  a  sham,  and  not  what  it  pur- 
ported to  be.  The  evidence  relied  upon  by 
the  appellant  on  this  point  falls  short  of 
that.  Briefly,  It  Is  that  Keel  had  In  his 
possession  about  that  time  the  sum  of 
$600;  and,  when  questioned  where  he  ob- 
tained It,  the  account  he  gave  was  unrea- 
sonable and  improbable.  Hence  It  is  In- 
sisted that  the  loan  from  Grant  was  really 
for  Keel'B  use,  and  that,  therefore,  he  Is 
tbe  principal  debtor,  and  Rickey  the  sure- 
ty. There  Is  a  possibility  that  this  as- 
sumption may  be  true,  but  in  questions  of 
this  nature  the  court  cannot  act  on  possi- 
bilities. Proof  that  Is  satisfactory,  that 
which  iB  strong  enough  to  overthrow  the 
solenm  writings  executed  by  the  parties 
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at  the  time,  l8  requisite ;  and  that  I  am  un- 
able to  find  lu  thin  record. 

2.  TreatiiiR  these  writings,  then,  for  Just 
what  tliey  purport  to  be,  the  question, 
what  are  the  ri^^hts  and  liabilitieB  thereby 
created ?  is  presented  for  consideration. 
Wliatevcr  rii^hts  Grant  had  under  the 
mortsages  were  transferred  to  Levy  by 
the  assiRnmeut.  and  he  acquired  no  other 
thereunder.  The  facts,  then,  briefly  reca- 
pitulated, are  these:  Rickey  borrowed  f  700 
of  Grant,  and  gave  his  promissory  note 
tlierefor,  secured  by  a  chattel  mortgage  on 
an  undivided  one-third  of  certain  growing 
crops.  Afterwards  Keel,  as  additional  se- 
curity for  the  same  debt,  made  his  promis- 
sory note,  secured  by  a  chattel  mortgag3 
on  his  undivided  one-third  of  The  same 
crops.  After  said  notes  fell  due.  Levy,  for 
the  consideration  of  $710  paid  to  Grant, 
purchased  said  notes  and  mortgages,  and 
they  were  assigned  to  him.  He  then 
caused  Rickey's  Interest  in  the  crop  to  be 
attached  and  sold  on  a  debt  due  from 
Rickey  to  himself,  and  purchased  the  same 
at  such  sale.  He  now  claims  that  the 
Rickey  note  remains  unsatisfied,  and  that 
he  may  resort  to  the  Keel  mortgage  for 
payment.  To  this  there  appear  several 
objections.  When  Levy  purchased  Rick- 
ey's Interest  in  that  grain,  being  also  the 
holder  of  the  mortgage  thereon,  it  is  diffi- 
cult to  see  why  the  mortgage  interest  was 
not  merged.  By  that  purchase  the  entire 
Interest  becomes  vested  in  liim,  and  there 
is  nothing  to  show  that  he  intended  to 
keep  the  mortgage  In  force  as  a  lien.  1 
Jones,  Mortg.  §  871;  Colton  v.  Col  ton,  3 
rhila.  24;  Klock  v.  Cronkhlte,  1  Hill,  107; 
Shaver  v.  Williams,  87  111.  469;  Lynch  v. 
Pfeiffer,  17  N.  E.  Rep.  402.  If  a  merger  did 
take  place,  which  we  do  not  now  deem  it 
necessary  to  decide,  for  other  reasons  pres- 
ently to  be  stated,  then  the  mortgage 
ceased  to  e.xlst,— it  was  drowned  in  the 
greater  estate, — and  Keel  would  be  exon- 
erated. 

3.  But  there  is  another  objection  to  the 
defense  relied  upon.  If  Keel's  property 
should  be  applied  to  pay  off  Rickey's  note 
and  mortgage,  he  would  at  once  be  subro- 
gated to  Levy's  rights  under  Rickey's 
mortgage,  and  would  be  entitled  to  have 
the  property  which  Rickey  mortgaged  ap- 
plied in  payment  of  the  del)t.  In  other 
words,  by  operation  of  law,  Rickey's  note 
and  mortgage  would  be  assigned  to  him. 
3  Tom.  Eq.  .lur.  §  1419.  and  authorities 
tlicre  cited;  Fields  v.  Sherrill,  18  Kan.  365; 
Low  V.  Smart,  5  N.  H.  853;  Muir  v.  Berk- 
shire, 52  Ind.  149.  But,  by  the  sale  of  this 
mortgaged  property.  Levy  has  destroyed 
the  fund  to  which  Keel  was  entitled  to  re- 
soi-t  to  reimburse  himself  had  he  paid 
Rickey's  debt;  and,  for  that  reason  alone, 
I  think  Levy  has  precluded  himself  from 
resorting  to  Keel's  property  for  payment. 

4.  One  other  objection :  Where  tlie  prin- 
cipal and  surety  have  both  mortgaged 
I)roperty  for  the  debt  of  the  principal,  tlio 
surety  is  entitled  to  have  the  property  of 
the  principal  sold  first,  and  applied  in  sat- 
isfaction of  the  debt.  Neimcewlcz  v.  Gahn, 
3  Paige,  614;  James  v.  Jacques,  26  Tex.  .S20. 
In  this  case  the  defendant,  Levy,  having 
caused  this  mortgaged  property  to  be 
sold  on  another  process  for  his  own  bene- 


fit, has  received  the  proceeds  of  the  sale, 
and  has  the  same  now  in  his  possession. 
Under  the  particular  facts  disclosed  by  this 
record,  I  think  the  law  would  apply  such 
proceeds  In  exoneration  of  the  plaintiff's 
property,  and  that  Levy  could  not  be  per- 
mitted to  apply  the  same  on  his  individual 
debt  to  the  Injury  of  the  plaintiff.  That 
grain  was  mortgaged  to  secure  Rickey's 
debt  as  well  as  the  grain  of  the  plaintiff, 
and  that  fact  gave  the  plaintiff  the  right 
to  insist  that  Rickey's  grain  should  be  first 
applied  In  payment  of  Rickey's  debt.  The 
defendant.  Levy,  stands  in  no  position  to 
contest  or  deny  this  right.  Rickey's  grain 
brought  ?1,1]5.50.  The  sheriff's  bill  for 
harvesting  the  entire  crop  was  tl.05S.79. 
Assuming,  without  deciding,  that  Rickey 
WBs  properly  chargeable  with  one-third  of 
this  expense,  because  be  owned  one-third 
of  the  grain  harvested,  hia  portion  of  the 
expense  would  be  $352.93.  Deducting  this 
amount  from  the  proceeds  of  the  sale,  $1,- 
115.50,  and  there  remained  $762.67  to  be  ap- 
plied Id  discbarge  of  Rickey's  mortgage, 
or  so  mnch  thereof  as  was  necessary.  It 
seems  to  me  this  view  of  the  subject  alone 
Isenough  to  entirely  dispose  of  the  conten- 
tion of  the  defendant.  The  propriety  of 
this  application  of  the  money  cannot  be 
questioned,  for  the  reason  that  the  lien  of 
a  chattel  mortgage  on  a  growing  crop  fol- 
lows the  grain  alter  severance  and  remov- 
al, and  the  money  after  sale.  Muse  v.  Leh- 
man, 30  Kan.  514.  IPac.  Rep.  804;  Rider  v. 
Edgar,  54  Cal.  127. 

5.  But  It  was  substantially  conceded 
upon  the  argument  that  the  fact  is  estab- 
lished by  the  evidence  that  the  defendant 
paid  for  harvesting  the  grain  $866.  The 
plaintiff  gets  the  benefit  of  one-half  of  this 
sum,  namely,$433,  which  we  have  concluded 
to  deduct  from  the  decree  appealed  from. 
The  decree  api)ealed  from  will  therefore  be 
modified  to  this  extent,  and  In  all  other 
respects  affirmed.  The  appellant  recovers 
costs  in  this  court. 


Yearance  v.  Salt  Lake  City. 

(Supreme  Court  of  Utah.    Jane  3,  1890.) 

MnNiciPAL  CoKPORATioss— Obstkuction  op  Sidb- 

In  an  action  for  damages  allef^ed  to  have 
been  caused  by  a  pile  of  bricks  which  was  placed 
by  a  city  on  and  near  a  sidewalk,  and  continued  to 
the  time  of  the  injury  in  the  same  condition  in 
which  it  was  left,  it  is  not  error  to  instruct  that  it 
was  the  duty  of  the  city  to  keep  its  sidewalk  rea- 
sonably safe,  and  to  refuse  to  charge  that  the  city 
is  bound  only  to  use  reasonable  care  and  diligence 
in  keeping  its  walks  in  safe  condition. 

Appeal  from  district  court,  third  dis- 
trict; T.  J.  Anderson,  Justice. 

S.  A.  MerrittsLuHJ.  L.IiawUus, tor a.ppel- 
lant.  John  M.  Zane  and  O.  IV.  Powers, 
for  respondent. 

Henderson,  J.  This  action  was  brought 
in  the  third  district  court  to  recover  dam- 
ages claimed  to  have  been  occasioned  by 
obstructions  placed  upon  the  streets  by 
the  defendant.  The  complaint,  after  alleg- 
ing the  corporate  character  and  duty  of 
defendant  relative  to  streets,  states  the 
cause  of  action  as  follows:  "And  the 
plaintiff  further  alleges  that  the  defend- 
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ant,  on  or  about  the  2l8t  day  ot  Novem- 
ber,  A.  D.  1888,  placed,  or  caused  to  be 
placed,  a  pile  of  bricks  on  the  sidewalk, 
and  on  the  north  side  of  Third  South 
street,  at  or  near  where  the  west  line  of 
Third  West  street  intersects  the  same  in 
said  city,— said  pile  of  bricks  extended 
acroflB  a  portion  of  the  sidewalk  where 
footmen  were  accustomed  to  walk,— and 
negligently  left  the  same  there."  It  fur- 
ther avers  the  injury,  the  exercise  of  due 
care  by  the  plaintiff,  and  the  damages. 
The  d^endajit'H  answer  to  that  part  of 
the  complaint  above  quoted  is  as  follows . 
"And  for  further  answer  to  plaintiff's 
complaint  the  defendant  alleges  that,  in 
the  operation  and  maintenance  of  its  sys- 
tem of  water-works  for  supplying  the  in- 
habitants of  said  city  with  water  for  cu- 
linary and  other  purposes,  it  becomes  nec- 
essary from  time  to  time  to  repair  the 
water-pipes,  gates,  and  valves  pertaining 
to  said  water-works,  and  to  repair  and 
replace  the  curbing  surrounding  the  same; 
that,  in  making  necessary  repairs,  and  re- 
newing the  curbing  of  a  water-gate  or 
valve  situated  on  Third  South  street,  near 
the  intersection  of  Third  West  street,  in 
said  city,  about  the  21st  day  of  February, 
1889,  about  seven  hundred  or  eight  liun- 
dred  bricks  were  taken  to  euid  water-gate 
or  valve,  by  order  of  the  snperintendeut  of 
water-works  for  Salt  Lake  City,  for  the 
purpose  of  repairing  and  renewing  the 
curbing  thereof;  and  said  bricks  were 
carefully  piled  behind  a  tree  opposite  said 
valve,  on  the  outer  edge  of  the  sidewalk,  ' 
and  in  such  a  manner  and  position  as  to 
be  the  least  possible  obstruction  thereto; 
that  immediately  thereafter  the  workmen 
commenced  to  lay  said  bricks,  and  con- 
struct with  them  the  necessary  curbing 
for  said  water-gate  or  valve;  that  the 
said  repairs  or  construction  of  said  curb- 
ing were  prosecuted  with  due  diligence, 
and  as  rapidly  as  possible,  uutil  their 
completion,  about  the  23d  of  said  month; 
that,  at  all  times  while  said  bricks  re- 
mained on  sail  sidewalk  and  street,  they 
were  in  such  a  position  as  to  cause  no  ob- 
struction or  danger  to  persons  passing 
along  said  street  or  sidewalk,  •  •  • 
that  said  bricks  were  not  permitted  to  re- 
main on  said  sidewalk  any  longer  than 
was  absolutely  necessary  for  the  comple- 
tion of  the  aforesaid  public  work  and  re- 
pairs; that,  at  all  timed  while  they  did  re- 
main, they  were  bo  placed  as  to  leave  tlie 
sidewalk  free  and  unobi<tructed. " 

The  case  was  brought  to  trial  before  a 
Jury,  and  the  court,  after  stating  the 
plaintiff's  complaint,  among  other  things 
••barged  the  jury  as  follows :  "  The  defend- 
ant, by  its  answer,  admits  the  placing  of 
about  seven  or  eight  hundred  brick  upon 
said  sidewalk  about  the  time  stated  in  the 
complaint,  and  avers  that  the  same  were 
placed  on  the  outer  edge  of  the  sidewalk, 
so  as  not  tu  constitute  an  obstruction  to 
travel  thereon ;  that  the  placing  of  said 
brick  at  such  a  place  was  neccHsury  In  or- 
der to  make  certain  repairs  to  the  water- 
works of  said  city;  and  that  they  were 
not  permitted  to  remain  tliere  longer  than 
was  reasonably  necessary  in  order  to 
make  said  repairs.  •  •  •  It  is  the  duty 
of  the  defendant  to  keep  its  sidewalks  in  a 


reasonably  safe  condition,  so  that  persons 
can  pass  along  and  through  the  same  safe- 
ly, by  the  exercise  ot  ordinary  care  and 
prudence,  by  day  or  by  night;  and  the 
failure  to  do  so  renders  It  liable  to  any 
one  injured  by  reason  of  such  failure,  un- 
less he  is  himself  guilty  of  negligence  con- 
tributing directly  to  the  injury.  Xegli- 
gence  is  the  absence  or  want  of  that  de- 
gree of  care  usually  observed  by  an  ordi- 
narily careful  and  prudent  person ;  and, 
before  the  plaintiff  can  recover  in  this  ac- 
tion, he  must  have  satisfied  you,  by  a 
clear  preponderance  of  the  testimony,  that 
the  Injuries  for  which  he  sues  in  this  ac- 
tion were  caused  by  the  fault  and  negli- 
gence of  the  defendant,  without  any  fault 
or  negligence  on  his  part  contributing 
thereto.  If  yon  find  from  the  evidence,  by 
a  clear  preponderance  thereof,  that  the  de- 
fendant,by  its  agents  or  employes,  placed, 
or  caused  to  be  placed,  on  the  sidewalk  in 
question,  a  pile  of  bricks,  and  suffered  the 
same  to  remain  there  on  the  night  of  the 
21st  of  November,  1888,  without  placing 
any  guards  around,  or  lights  upon  or  near 
the  same,  to  protect  travelers  thereon  by 
warning  persons  of  danger,  and  that  by 
reason  thereof  travel  on  the  sidewalk  was 
rendered  dangerous,  it  is  for  you  to  say 
whether  or  not  it  was  negligence  of  the 
defendant  to  leave  said  sidewalk  in  said 
condition."  The  defendant  requested  the 
court  to  give  several  instinictions  to  the 
effect  that  it  was  only  the  duty  of  the  city 
to  use  reasonable  care  and  diligence  in 
keeping  its  streets  and  sidewalk  In  safe 
condition,  and  that  it  must  be  shown  that 
the  city  had  notice  of  the  defect,  or  that 
it  had  existed  such  a  length  of  time  as  to 
imply  notice,  all  of  which  were  refused. 
The  jury  found  a  verdict  for  the  plain- 
tiff, upon  which  judgment  was  entered. 
Motion  for  a  new  trial  was  denied,  and 
the  defendant  appeals  from  the  judgment 
and  order  denying  the  motion  for  a  new 
trial. 

The  appellant  contends  in  this  court 
that  the  judgment  and  order  should  be  re- 
versed for  the  following  reasons:  First, 
that  the  court  erred  in  instructing  the  jury 
that  "defendant,  by  its  answer,  admits 
the  placing  of  about  seven  or  eight  hun- 
dred brick  upon  said  sidewalk  about  the 
time  stated  in  the  complaint;"  second, 
that  the  court  erred  in  instructing  the 
jury  thafit  isthedutyof  the  deti».idant  to 
keep  its  sidewalks  in  a  reasonably  safe 
condition, "  etc. ;  tbinl,  that  the  court  er- 
erred  In  refusing  to  give  the  instructions 
asked  by  defendant. 

As  to  the  first  claim  of  error,  we  think 
the  r-ourt  correctly  stated  the  substance 
of  the  answer.  It  Is  expressly  stated 
therein  that  the  bricks  were  taken  to  and 
piled  in  the  street  by  the  agent  of  the  de- 
fendant, in  the  discharge  of  his  duties  as 
such. 

As  to  the  second  and  third  points  made 
by  appellant,  they  can  be  discussed  to- 
gether, for  they  relate  to  the  same  subject. 
The  appellant's  contention  is  that,  ac- 
cording to  the  instruction  given,  the  duty 
of  tlie  city  to  keep  its  streets  and  side- 
walks in  safe  condition  is  absolute  and 
unconditional;  that  according  to  it  the 
city  would  be  liable  for  a  detect  happening 
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by  a  sudden  emergency  ot  which  It  had  no 
notice;  that,  therefore,  the  Instruction 
given  was  erroneous,  and  instead  thereof 
the  Jury  should  have  been  Instructed,  as 
requested,  that  It  was  only  chargeable 
with  reasonable  diligence  and  care  to  as- 
certain the  condition  of  its  streets  and 
sidewalks, and  that  itwould  only  be  liable 
for  injuries  caused  by  defects  of  whlct  it 
had  notice,  or  which  had  existed  8<j  long 
as  to  charge  It  with  notice.  It  will  be 
seen  from  the  complaint  above  quoted 
tliat  this  action  was  not  brought  for  the 
neglect  of  the  corporation  to  put  the 
streets  In  repair,  r  to  remove  obstruc- 
tions therefrom,  or  remedy  causes  of  dan- 
ger occasioned  by  the  wrongful  acts  of 
others,  but  the  ground  of  the  action  Is  the 
positive  misfeasance  of  the  corporation. 
The  charge  is  that  the  defendant  itself  put 
the  obstruction  in  the  street  which  caused 
the  injury,  and  therefore  no  notice  was  re- 
quired as  a  condition  of  recovery.  2  Dill. 
Mun.  Corp.  §  3020;  2  Thomp.  Neg.  762.  In- 
structions to  juries  should  always  be  giv- 
en and  construed  with  reference  to  the  is- 
sue on  trial.  Here  the  charge  was  that 
the  defendant  had  Itself,  by  its  positive 
and  affirmative  act,  placed  a  dangerous 
obstruction  in  the  street;  and  as  to  that 
charge,  and  such  acts  of  the  defendant,  it 
was  its  absolute  and  unconditional  duty 
to  keep  its  streets  and  sidewalks  In  a  rea- 
sonably safe  condition.  To  have  Instruct- 
ed the  jury  relative  to  the  conditions  upon 
which  the  city  would  be  liable  for  dam- 
ages caused  by  defects  in  its  streets  other 
than  those  which  it  had  Itself  put  there 
would  have  been  instructing  them  about 
a  case  not  on  trial,  and  would  have  bijen 
misleading.  There  is  not  error  in  the 
record,  and  the  judgment  and  order  ap- 
pealed from  should  be  affirmed. 

Blackburn,  J.,  concurs.  Zane,  C.  J., 
did  not  sit  in  this  case,  having  been  of 
counsel. 


Johnson  v.  United  States. 

(Supreme  Crmrt  of  Utah.    June  9,  1890.) 

Claims  against  United  States — Appeal — Fed- 

BKAL  AND  TeKKITOKIAL  CoCBTS. 

While,  in  an  action  under  the  act  of  March 
8, 18S7,"  to  provide  for  the  bringing  ot  suits  against 
tho  United  States,  "(24  U.  S.  St.  p.  .505,  c.  359,)  an  ap- 
peal lies  to  the  supreme  court  of  the  United  States 
by  virtue  ot  section  9  of  that  act  and  Rev.  St.  U.  S.  i 
707.  yet,  if  no  such  appeal  be  taken  by  either  par- 
ty, one  may  be  had  to  the  supreme  court  of  the  ter- 
ritory, under  Rev.  St.  U.  S.  J  1910,  giving  to  the 
district  conrts  of  tho  territories  tho  same  jurisdic- 
tion as  is  vested  in  tho  circuit  and  district  courts 
of  the  United  Slates,  and  providing  that  appeals  in 
all  such  ca.ses  may  be  had  to  the  supreme  courts  of 
the  territory. 

Appeal  from  district  ctmrt, first  district; 
J.  W.  BLA(-KnrRN,  Justice. 

George  Sutherland  and  S.  R.  Thurman, 
for  api)eilant.  /..  H.  Varian,  for  respond- 
ent. 

Zane,  C.  J.  This  action  was  Instituted 
by  the  plaintiff,  in  the  district  court  of 
the  first  Judicial  district,  to  recover  fees 


for  services  as  commissioner  In  United 
States  cases.  Upon  a  hearing  of  the  case, 
the  court  rendered  Judgment  against  the 
plaintiff,  from  which  he  appealed  to  this 
court.  It  was  brought  under  "An  act  to 
providefor  the  bringing  of  suits  against 
the  United  States, "  in  force  March  3, 18S7, 
( 24  U.  S.  St.  p.  505. c.  359.)  Its  provisions, so 
far  ns  necessary  to  refer  to  them  for  the  pur- 
poses of  this  case,  are  as  follows:  Section 
1.  "The  court  ot  claims  shall  have  jurisdic- 
tion to  hear  and  determine  •  *  •  all 
claims  founded  upon  the  constitution  ot 
the  United  States,  or  any  laws  of  congress, 
except  for  pensions,  or  upon  any  regula- 
tion of  any  executive  department,  or  upon 
any  contract,  express  or  Implied,  with  the 
government  of  the  United  Status,  or  for 
damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort,  in  respect  of 
which  claims  the  party  would  be  entitled 
to  redress  against  the  United  States  either 
in  a  court  of  law,  equity,  or  admiralty.  If 
the  United  States  were  suable."  This  sec- 
tion gives  the  court  ot  claims  jurisdiction 
of  the  causes  of  action  described  in  It;  and 
section  2  provides  that  the  district  courts 
of  the  United  States  shall  have  concurrent 
jurisdiction  with  the  court  ot  claims,  as  to 
all  of  such  causes,  where  the  amount  of 
the  claim  does  not  exceed  $1,000;  and  the 
circuit  courts  of  the  United  States  shall 
have  such  concurrent  jurisdiction  in  all  of 
such  cases  when  the  amount  claimed  ex- 
ceeds f  1,000,  and  does  not  exceed  $10,000. 
And  section  9  reads  as  follows:  "The 
plaintiff  or  the  United  States,  In  any  suit 
brought  under  the  provisions  of  the  act, 
shall  have  the  same  rights  ot  appeal  or 
writ  ot  error  as  are  now  reserved  In  the 
statutes  of  the  United  States  In  that  be- 
half made,  and  upon  the  conditions  and 
limitations  therein  contained."  Section 
707  ot  the  Revised  Statutes  ot  the  United 
States  reads :  "  An  appeal  to  the  supreme 
court  shall  be  allowed  on  t)ehalf  ot  the 
United  States  from  all  judgments  ot  the 
court  of  claims  adverse  to  the  United 
States,  and  on  behalf  of  the  plaintiff  in 
any  case  where  the  amount  In  controversy 
exceeds  three  thousand  dollars. " 

In  U.  S.  V.  Davis,  131  U.  S.  36,  9  Sup.  Ct. 
Rep.  657,  the  court,  after  referring  to  the 
above  provisions  of  law, said :  " Inasmuch 
as  the  object  of  the  latter  act  was  to  en- 
able the  district  and  cireuit  courts  to  exer- 
cise concurrent  jurisdiction  with  the  court 
of  claims  In  respect  to  suits  against  the 
United  States  as  therein  provided,  in  our 
judgment  the  right  of  appeal  reserved  to 
the  government  'in  the  statutes  ot  the 
United  States  in  that  behalf  made,'  before 
the  enactment  of  this  act,  wan  the  right  of 
appeal  reserved  In  the  statutes  relating  to 
the  court  of  claims;  and,  as  that  right 
could  be  exercised  by  the  United  States  In 
tho  Instance  of  any  judgment  ot  the  court 
of  claims  adverse  to  the  United  States,  it 
follows  that  the  same  right  can  be  exer- 
cised by  the  United  States  in  any  case  of 
the  prosecution  ot  a  claim  In  the  district 
or  cireuit  courts  of  the  United  States  un- 
der said  act. "  Section  1910,  Rev.  St.  U.  S., 
reads :  "  Each  ot  the  district  courts  In  the 
territories  •  •  •  shall  have  and  exer- 
cise the  same  Jurisdiction  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the 
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Cntted  States  as  is  vested  In  tbe  circuit 
and  district  courts  of  the  United  States; 
»  •  •  but  writs  of  error  and  appeals  In 
all  such  cases  may  be  had  to  the  sopreme 
court  of  each  territory,  as  in  other  cases. " 
By  section  9,  above  mentioned,  as  con- 
Btrned  in  U.  S.  y.  Davis,  supra,  tbe  same 
right  of  appeal  secured  In  tbe  law  relating 
to  the  court  of  claims  is  reserved,  whether 
the  action  is  brought  in  that  court,  or  in 
the  district  or  circuit  courts  of  the  United 
States;  and,  as  tbe  district  courts  of  the 
territories,  within  their  respective  limits, 
have  the  samejnrisdiction  in  all  cases  aris- 
ing under  the  constitution  and  laws  of  the 
United  States  as  Is  vested  in  the  circuit 
and  district  courts  of  the  United  States,  it 
follows  that  the  right  of  appeal  to  tbe  su- 
preme court  of  the  United  States  exists  in 
behalf  of  the  United  States  In  all  such  cases 
so  instituted  in  the  district  courts  of  the 
territories,  and  on  behalf  of  tbe  opposite 
part  when  the  amount  in  controversy  ex- 
ceeds fS.OOO. 

The  act  of  March  3d  first  made  claims 
against  the  United  States  Mice  the  one  in 
controversy  actionable.  Judgments  In 
tbe  district  courts  of  the  territories  in  such 
causes  would  be  appealable  to  the  terri- 
torial supreme  courts  under  section  J910,  re- 
ferred to,  unless  forbidden  by  section  », 
quoted.  If  such  appeal  does  not  lie,  then 
the  judgments  of  the  district  courts  of  the 
territories  are  final  In  all  such  cases  when 
the  claim  in  controversy  does  not  exceed 
fS.OOO.  That  section  does  not,  in  expi-ess 
terms,  deny  tbe  right  of  such  appeal. 
Therefore,  if  Boch  appeal  is  denied.  It  must 
be  by  implication.  The  law  does  not  fa- 
vor repeals  by  implication,  and  the  same 
rule  applies  where  the  implication,  if  al- 
lowed, would  so  limit  and  narrow  an  ex- 
isting law  as  to  deny  to  parties  important 
rights  which  they  otherwise  would  enjoy. 
The  actions  authorlied  by  the  law  under 
which  this  suit  was  brought  are  only  for 
claims  agninst  the  United  States.  An  ap- 
peal from  the  district  to  the  supreme  court 
of  the  territory  cannot  deprive  either  par- 
ty of  any  right  of  appeal  to  the  supreme 
court  of  the  United  States  under  the  act 
by  virtue  of  which  this  suit  is  prosecuted ; 
for  the  section  In  which  such  right  is  re- 
served declares  "that  the  plaintiff  or  the 
Unitfld  States,  in  any  suit  brought  under 
the  provisions  of  this  act,  shall  have  the 
same  rights  of  appeal  or  writ  of  error  as 
are  now  reserved  in  the  statutes  of  the 
United  States  in  that  behalf  made, "and 
that  means,  as  seen,  the  right  of  appeal 
to  the  supreme  court  of  the  United  States 
given  in  section  707.  Such  right  of  appeal 
to  the  supreme  court  of  the  United  States 
exists  as  to  all  suits  for  claims  againstthe 
United  States  under  the  act.  The  right  of 
appeal  to  the  supreme  court  of  the  terri- 
tory cannot  deprive  either  party  of  this 
right  of  appeal  to  the  supreme  courtof  the 
United  States.  If  no  appeal  Is  taken  to 
the  latter,  one  may  be  had  to  the  former, 
and  in  that  way  both  rights  may  stand 
together.  It  follows  that  the  motion  to 
dismiss  for  want  of  jurisdiction  of  the  ap- 
peal by  this  court  must  l>e  denied.  The 
motion  is  overruled. 

Hendrkbon,  and  Anderson,  JJ.,  concar. 
v.24F.no.4— 17 


QXLA  R.  I.  Co.  T.  WOLFLET. 


(Supreme  Court  of  Arlsona.    April  18,  1890.) 
Appbai.— RscoKS— Wi.TVEa  OF  EIbbobs. 

1.  A  failure  to  ffla  an  aralKninent  of  error*  win 
be  deemed  a  waiver  of  all  errors  not  apparent 
npon  the  record,  and  which  do  not  go  to  the  foun- 
dation of  the  action, 

2.  Motion  for  new  trial,  and  ruling  thereon, 
will  not  be  considered  by  this  court  unless  em- 
bodied In  a  bill  of  exceptions. 

S.  Time  of  presentation  and  filing  of  a  blQ  of 
excepUons  must  appear  of  record. 
(Sijllabus  by  the  Court.) 

Appeal  from  district  court,  Maricopa 
county;  W.  W.  Poktbb,  Judge. 

H.  AT.  Alexander  and  fraak  Cox,  for  ap- 
pellant.    Baker  &  Campbell,  for  appellee. 

Sloan,  J.  An  inspection  of  tbe  record 
In  this  case  shows  that  no  assigrnment  of 
errors  has  been  filed.  The  case  should  b« 
dismissed  for  the  failure  to  comply  with 
the  plain  provision  of  paragraph  940,  Rev. 
St.  1887,  which  requires  appellant  to  file 
with  the  clerk  of  the  court  below  his  as- 
signment of  errors.  The  effect  of  a  failure 
to  file  any  assignment  of  errors  is  to 
waive  all  errors  not  apparent  upon  the 
record,  and  which  do  not  go  to  the  foun- 
dation of  the  action.  Roy  v.  Bremond,  22 
Tex.  626;  Bums  v.  Wiley,  35  Tex.  20i  Rail- 
road Co.  T.  Scanlan,  44  Tex.  649.  In  the 
absence  of  an  assignment,  tbe  court  may 
either  affirm  tbe  judgment  of  the  court  be- 
low, or  dismiss  the  appeal.  Dyer  v.  De- 
ment, 87  Tex.  431.  The  objection  having 
been  made  by  appellees  at  the  hearing  of 
the  case, this  maybe  taken  as  a  motion  to 
dismiss  the  appeal.  ChevalUer  v.  Whita- 
ker,  8  Tex.  204. 

Numerous  other  omissions  to  comply 
with  tbe  statutory  provision  regulating 
appeals  are  disclosed  by  tbe  record.  There 
is  no  statement  of  facts,  nor  anything 
purporting  to  be  in  the  nature  of  a  state- 
ment of  facts.  There  is  nothing  but  a 
minute  entry  of  the  clerk  showing  that 
the  motion  for  a  new  trial  was  overruled, 
and  no  bill  of  exceptions  was  preserved  to 
the  ruling,  it  any  there  was.  A  bill  of  ex- 
ceptions waB  prepared  to  a  ruling  of  tbe 
court  made  during  the  trial,  but  was  not 
settled  until  90  days  after  the  conclusion  of 
the  trial;  but  whether  it  was  presented 
within  10  days  after  the  trial,  or  filed  dop- 
ing the  term,  is  not  disclosed  by  the  rec- 
ord.   The  appeal  is  dismissed. 

Wriqut,  C.  J.,  and  Kibbey,  J.,  concur- 
ring. 


Ruff  v.  Hand. 

(Supreme  Court  of  Arizona.    April  18, 1890.) 

Motion  tor  New  Trial — Appeai.  —  Notice  — 
Bond. 

1.  Paragraph  887,  Rev.  Bt.  1887,  requires  that  a 
motion  for  a  new  trial  shall  lie  determined  at  the 
term  in  which  made.    Held  to  lie  mandatory. 

2.  Notice  of  appeal  must  l>e  made  durinr  tbe 
term,  and  the  appeal-bond  must  be  filed  within  80 
days  after  the  term  at  which  judgment  was  ren- 
dered ;  otherwise  this  court  has  not  jurisdiction. 

{Syllabu*  by  the  Court.) 

Appeal  from    district  court,  Maricopa 
county;  W.  W.  Pobteb,  Judge. 
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Goodrteb  Jt  Street,  for  appellant.  Baker 
A  Campbell,  tor  appellee. 

Sloan,  J.  This  cause  was  tried  at  tbe 
May,  1888,  term  of  the  district  court  of 
Maricopa  county.  The  judgment  was  en- 
tered on  the  14th  day  of  June,  1888.  The 
first  Monday  In  November  following  was 
the  day  fixed  by  law  for  the  besinning  of 
the  succeeding  term  of  said  court.  Thcels 
a  minute  entry  of  the  clerk  in  the  tran- 
script showing  that  a  motion  for  a  new 
trial  in  this  case,  submitted  at  the  May 
term,  was  overruled  by  the  court  on  the  3d 
day  of  December,  1888,  and  notice  of  appeal 
given  on  that  day.  The  bond  on  appeal 
was  filed  onthel2th  day  of  December,  1888. 

Paragraph  837,  Rev.  St.  1887,  requires 
that  a  motion  for  a  new  trial  shall  be  de- 
termined at  the  term  when  the  motion  is 
made.  This  requirement  of  the  statute  is 
mandatory.  If  a  motion  for  a  new  trial 
be  not  acted  upon  during  the  term,  it  is 
discharged  at  the  end  of  the  term  by  opera- 
tion of  law.  McKean  v.  Ziller,  9  Tex.  58, 
The  remedy,  in  such  a  case,  is  to  apply  to 
the  court  for  action  upon  the  motion  be- 
fore the  end  otthe  term.  Laird  v.  State,  15 
Tex.  317. 

The  notice  of  appeal  must  be  made  dur- 
ing the  terra,  and  the  bond  on  appeal  must 
be  filed  within  20  days  after  the  term,  at 
which  final  Judgment  is  entered.  These  re- 
quirements must  be  strictly  complied  with 
to  give  this  court  Jurisdiction.  In  this 
case  no  notice  of  appeal  was  made  during 
the  term  at  which  the  Judgment  was  en- 
tered, and  no  bond  given  until  more  than 
20  days  after  the  end  of  the  term.  These 
facts  appearing  upon  the  record,  the  ap- 
peal must  be  dismissed  for  want  of  juris- 
diction.   It  is  so  ordered. 

Wrigbt.  C.  J.,  and  Kibbby,  J.,  concur- 
ring. 


Clanton  v.  Ryan. 

{Suvreme  Cmirt  of  Colorado.    June  18, 1890.) 

Blkctions—Costest— Trial— Recount— Evi- 
dence. 

1.  A  county  election  contest  may  be  tried  not- 
withstanding a  change  of  county  judges  after  the 
commencement  of  tbe  trial;  but  in  such  case  the 
trial  must  be  de  novo. 

2.  Where  the  cause  of  contest  alleged  is  error, 
mistake,  fraud,  malconduct,  or  corruption  In  the 
counting  or  declaring  the  result  of  an  election,  a 
recount  of  the  ballots  should  be  ordered  as  a  mat- 
ter of  course  upon  request  of  the  complaining 
party. 

8.  Upon  the  production  of  evidence  tending  to 
show  error,  mistake,  fraud,  malconduct,  or  cor- 
ruption on  the  part  of  the  election  board,  or  any  of 
its  members,  in  the  matter  of  receiving,  number- 
ing, depositing,  or  canvassing  the  ballots,  or  other 
illegal  or  Irregular  conduct  in  respect  thereto,  an 
inspection  and  comparison  of  the  ballots  with  the 
poll-lists  should  be  allowed,  in  connection  with  the 
oral  evidence  in  reference  thereto. 

4.  In  a  county  election  contest,  the  statement 
of  contestor  that  he  is  "an  elector  of  the  county" 
is  a  material  averment,  and,  if  denied  by  the  an- 
swer, must  l>e  proved,  or  tbe  contest  as  such  must 
fail;  nor  is  the  contestor  excused  from  producing 
evidence  in  support  of  such  averment  on  the  ground 
that  other  competent  evidence  is  refused. 
(Sylldbus  by  the  Court) 

Appeal  from  Lake  county  court. 

The  facts  necessary  to  an  understanding 


of  the  onlnlon,  as  disclosed  bv  the  record, 
are  as  follows :  At  tbe  general  election  in 
1889,  there  were  three  candidates  for  the 
ofiice  of  sheriff  of  Lake  county— Timothy 
B.  Ryan,  appellee;  Harmon  R.  Clanton, 
appellant;  and  Willis  A.  Looinls.  There- 
suit,  as  certified  Iv  the  county  board  ol 
comraisslunere,  showed  that  Ryan  bad  a 
plurality  of  193  votes  over  Clanton,  the 
next  highest  competitor.  Thereupon  Clan- 
ton Instituted  proceedings  against  Ryan 
pursuant  to  the  act  ot  April  10, 1885.  Sess. 
Laws,  193.  The  statement  of  contest,  filed 
pursuant  to  section  14  of  said  act,  contains, 
among  other  things,  allegations  to  the  ef- 
fect that  contestor  was  at  the  date  of  tbe 
election,  and  still  is,  an  elector  of  said 
Lake  county ;  that  there  were  errors,  mis- 
takes, fraud,  and  corruption  in  the  count 
and  return  of  the  votes  from  certain  pre- 
cincts of  the  county,  and  that  such  errors 
and  mistakes  thus  fraudulently  made  were 
sufficient  to  change  the  result  of  the  elec- 
tion, whereby  the  will  of  the  electors  was 
annulled  and  defeated,  and  the  contestor 
deprived  of  the  ofllce  to  which,  but  for  the 
errors,  mistakes,  and  fraud  aforesaid,  he 
would  have  been  declared  lawfully  elected. 
The  answer  denies  the  alleged  errors, 
mistakes,  fraud,  and  corruption  in  the 
count  and  return  of  the  votes,  and  also 
denies  that  contestor  was  at  the  date  of 
the  election,  or  at  any  time  since  said  date, 
an  elector  of  said  county.  The  issues  being 
settled,  the  contest  came  on  to  be  tried 
beforo  Hon.  Georqb  S.  Pbelps,  county 
Judge;  the  trial  commencing  on  December 
2G,  1889.  A  large  amount  of  testimony  was 
Introduced  in  behalf  ot  the  contestor,  in- 
cluding the  testimony  of  nearly  liM)  wit- 
nesses, and  the  examination  of  a  large 
number  of  ballots  which  were  alleged  to 
have  been  fraudulently  counted  and  re- 
turned. This  evidence  tended  to  show 
many  gross  errors,  mistakes,  and  frauds 
in  the  count  and  return  of  tbe  votes,  and 
other  misconduct  of  some  of  the  electlou 
ofiicers,  as  alleged  In  said  statement. 
Pending  the  trtul,  January  13,  1890,  the 
term  of  office  of  the  presiding  Judge  ex- 
pired; and  thereafter,  the  case  being  called 
tor  trial  before  Hon.  AVilliam  R.  Hall. 
the  new  county  Judge,  It  was  objected  by 
counsel  for  conteateethat  the  trial,  having 
been  commenced  before  -one  Judge,  could 
not  be  proceeded  with  before  another. 
The  court,  however,  ruled  that  the  contest 
might  Htill  be  tried,  but  that  the  trial  must 
be  de  novo.  Counsel  for  contestor  object- 
ed and  excepted  to  this  ruling,  and  also  to 
the  refusal  of  the  court  to  consider  the 
testimony  taken  before  the  former  judge; 
such  testimony  having  been  "taken in  full, 
and  filed  in  said  cause,"  as  required  by  the 
statute.  Counsel  lorcoutestor  then  offered 
the  ballots  which  had  been  cast  in  certain 
precincts  as  primary  evidence  to  contra- 
dict and  dispute  the  return  and  certificate 
ot  the  judges  ot  such  precincts,  and  to  awp- 
port  the  particular  and  specific  allegations 
of  the  statement  that  the  election  Judges, 
by  malconduct, fraud,  and  corruption,  had 
erroneously  counted  votes  In  favor  ol  con- 
testee  which  had  really  been  cast  for  con- 
testor. Objection  to  tiiis  offer  was  sus- 
tained on  the  ground  that  there  had  been 
no  proof  that  would  warrant  the  court  in 
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opening  the  banot-boxes;  the  conrt  hold- 
ing, however,  that  contestant  would  be 
permitted  to  offer  any  legitimate  proof  of 
the  fraad  and  cormptlon  as  charged. 
Coansel  for  contestant  reserved  exceptions ; 
and,  the  case  being  decided  in  favor  of  con- 
testee,  this  appeal  Is  brought.  The  section 
of  the  act  of  1883,  (Sess.  I>aw8, 198,)  spe- 
cially considered  in  the  opinion,  reads  as 
follows:  "Sec.  17.  Immediately  after  the 
Joining  of  Issne  as  aforesaid,  the  connty 
Judge  shall  fix  a  day  for  the  trial  to  com- 
mence, not  more  than  twenty,  nor  less  than 
ten,  days  after  the  joining  of  issue,  as 
aforesaid,  and  such  trial  shall  take  preced- 
ence of  all  other  business  in  said  court. 
The  testimony  may  be  oral,  or  by  deposi- 
tions taken  before  any  o£3cer  authorised 
to  take  depositions.  Any  depositions  tak- 
en to  be  used  npon  the  trial  of  such  con- 
test may  be  taken  upon  four  days'  notice 
thereof.  The  county  judge  trying  such 
cause  shall  cause  the  testimony  to  be  taken 
in  fall,  and  filed  in  said  cause.  The  trial 
of  sach  causes  shall  be  conducted  accord- 
ing to  the  rules  and  practice  of  the  county 
court  in  other  cases.  An  appeal  from  the 
lodgment  and  final  determination  in  any 
cause  may  he  taken  to  the  supreme  court, 
the  same  as  In  other  causes  tried  in  said 
court:  provided,  that  such  appeal  be 
prayed  for,  bill  of  exceptions  settled,  bond 
for  costs  executed  and  filed,  and  the  record 
transmitted  to  the  clerk  of  the  supmme 
conrt,  within  twenty  days  from  the  date 
of  entering  such  judgment.  The  supreme 
court  shall  advance  such  cause  to  the  head 
of  the  calendar,  and  hear  and  determine 
the  same  with  all  reasonable  dispatch. " 

A.  S.  Weston,  S.  J.  Banna,,  Geo.  Gold- 
tbw^te,  and  Geo.  B.  Elder,  for  appellant. 
A.  T.  Ounnell,  tor  appellee. 

Eluott,  J.,  {after  stating  the  facta  aa 
above.)  No  extended  argument  Is  neces- 
sary to  demonstrate  that  it  was  the  de- 
sign of  the  tramers  of  our  constitution  that 
laws  should  be  enacted  whereby  contested 
election  cases  might  be  thoroughly  tried, 
and  impartially  and  speedily  determined. 
In  a  republic  the  people  are  sovereign,  and 
their  sovereignty  is  primarily  expressed  in 
thechoice  of  those  who  are  to  exercise  gov- 
ernmental powers.  In  monarchical  govern- 
ments, it  Is  regarded  as  one  of  the  highest 
crimes  to  attempt  to  overthrow  the  au- 
thority of  the  reigning  prince.  As  citizens 
of  a  free  republic,  we  should  at  least  be 
as  loyal  to  our  country  and  its  institu- 
tions as  the  sabjects  of  a  monarchy  are  to 
theirs,  and  should  regard  any  attempt  to 
defeat  the  will  of  the  sovereign  people  in 
the  lawful  exercise  of  the  elective  fran- 
chlseas  the  highest  crime  against  the  state 
or  nation.  In  the  light  of  these  funda- 
mental truths,  the  obligation  of  every  de- 
partment of  the  government,  and  the 
duty  of  all  good  citizens,  become  clearly 
apparent.  Stringent  laws  should  be  care- 
fally  enacted  to  secure  fairness  and  pre- 
Tentfraud  in  the  conduct  of  elections;  and 
each  legislation  should  be  liberally  con- 
stmed,  and  rigidly  enforced.  Upon  the 
faitlifal  discharge  of  these  duties  and  obli- 
gations  depends  the  stability  and  perpe- 
tuity of  our  free  institutions. 

By  the  act  of  1886  (Sess.  Laws,  193)  it 


lBproTldQ|d  that  contested  election  eatmr 
of  county  officers,  except  county  Judges, 
shall  betrled  by  thecountyjudgeurcoanty 
court  of  the  proper  county.  The  issues 
are  required  to  be  speedily  made  up,  and 
the  trial  to  be  fixed  for  an  early  day ;  and 
in  case  of  appeal  the  cause  is  to  be  taken 
direct  to  the  supreme  court,  where  it  has 
precedence  over  ordinary  cases.  Though 
we  shall  not  undertake  to  notice  all  the 
assignments  of  error  presented,  yet,  as 
certain  questions  of  paramount  public 
concern,  and  of  great  practical  Impor- 
tance in  the  trial  of  election  contests,  are 
involved  in  the  record,  and  have  been  fully 
argued  by  counsel,  we  shall  endeavor  to 
gfive  them  due  consideration. 

In  our  opinion.  Judge  Hall,  was  right 
in  ruling  that  a  trial  of  the  contest  might 
be  had  upon  his  accession  to  the  bench, 
notwithstanding  the  term  of  JndgePuELPB 
had  expired  after  the  trial  bad  commenced. 
Elections  for  county  Judges  take  place  once 
in  three  years,  but  it  is  only  once  in  six 
years  that  such  elections  occur  simulta* 
neously  with  the  general  election  of  county 
officers.  While  connty  election  contests. 
If  promptly  proceeded  with,  may  be  con- 
cluded before  the  date  when  newly-elected 
county  officers  are  required  to  qualify,  yet 
we  see  no  reason  to  suppose  that  the  law 
relating  to  the  trial  of  such  contests  was 
framed  specially  with  reference  to  that 
event;  and,  If  such  trials  are  not  then  con- 
cluded, there  seems  to  be  no  reason  why 
they  should  not  be  finished  or  retried  afterw 
wards.  Public  policy  undoubtedly  requires 
that  election  contests  shall  be  tried  as 
speedily  as  the  rights  of  the  parties,  and 
the  orderly  administration  of  justice,  will 
permit.  Every  citizen  is,  or  should  be,  in- 
terested in  having  such  contes  ts  determined 
according  to  the  real  choice  of  the  lawful 
electors,  as  expressed  at  the  polls,  without 
regard  to  his  individual  preference.  Sec- 
tion 17  of  the  act  of  1885,  supra,  provides 
that  "the  county  judge  trying  such  cause 
shall  cause  the  testimony  to  be  taken  in 
full,  and  filed  In  said  cause. "  From  this 
language,  It  is  argued  with  much  force 
that  the  new  Judge  should  have  taken  up 
the  trial  where  the  retiring  judge  left  it, 
and  should  have  considered  the  evidence 
taken  by  his  predecessor  as  substantive 
evidence  in  the  cause.  In  view  of  the  hard- 
ships resulting  from  mistrials  which  are 
liable  to  occur  in  cases  of  this  kind,  especi- 
ally where  a  change  of  county  judges  fol- 
lows a  general  election  of  county  officers, 
we  might  be  inclined  to  hold  that  such 
was  the  purpose  and  Intent  of  requiring 
the  testimony  to  be  thus  preserved,  were 
It  not  that  the  very  next  sentence  of  the 
act  requires  that  "the  trial  of  such  causes 
shall  be  conducted  according  to  the  rules 
and  practice  of  the  county  court  in  other 
cases. "  By  the  words  "  other  cases  "  must 
be  understood  ordinary  civil  actions.  It 
certainly  is  not  "according  to  the  rules 
and  practice"  In  the  trial  of  ordinary  civil 
actions  before  a  court  of  record  for  one 
Jndge  to  hear  the  evidence,  or  a  part  there- 
of, orally,  and  then  tor  another  Jndge  to 
render  a  finding  and  Judgment  upon  snch 
evidence,  however  perfectly  the  same  ma> 
have  been  preserved.  It  is  more  probable 
that  the  object  of  requiring  the  testimony 
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to  be  preserved  was  (or  conrenlent  refer- 
ence afterwards,  or  for  uite  on  appeal,  or 
as  a  deposition  in  case  a  second  trial 
sbonld  be  bad  when  witnesses  should  bave 
died  or  removed  Irom  the  county. 

From  the  allegations  of  tbe  statement  in 
this  case,  it  appears  that  the  contestant 
andertook  to  show  that  certain  ballots 
caat  by  legral  voters  were  either  falsely 
counted,  and  so  made  the  basis  of  a  false 
return,  or  that  they  were  surreptitiously 
changed  or  destroyed  by  some  of  tbe  elec- 
tion officers,  and  other  and  different  bal- 
lots substituted  in  tbeir  stead.  Tosustain 
these  allegations,  oral  testimony,  in  con- 
nection with  the  ballots  and  the  poll-lists, 
was  competent  evidence  to  be  introduced 
at  tbe  trial.  When  the  ballots  and  poll- 
lists  are  produced  from  the  possessitm  of 
the  proper  custodian,  it  is  presumed,  prima 
fucie,  that  a  ballot  bearing  the  number 
opposite  the  name  of  »n  elector  on  the 
poll-list  shows  how  such  elector  voted. 
When  it  is  attempted  to  overthrow  this 
prima  faxiie  presumption  by  oral  evidence, 
it  is  Important  that  tbe  trial  judge  should 
have  an  opportunity  to  hear  and  see  the 
living  witnesses,  if  they  can  be  produced, 
in  order  that  be  may  the  better  pass  upon 
their  credibility  and  the  weight  of  their 
evidence. 

Under  the  causes  of  contest  set  forth  in 
the  sworn  statement  of  the  contestor,  a 
recountof  the  ballots  in  the  precinct  where 
error,  mistalse,  fraud,  malconduct,  or  cor- 
ruption was  charged  should  have  been  or- 
dered as  a  matter  of  course  upon  request 
of  the  complaining  party.  A  mere  recount 
does  not  involve  any  exposure  of  the 
secrecy  of  tbe  ballot.  Upon  the  produc- 
tion of  evidence  tending  to  show  en-or, 
mistake,  fraud,  malconduct,  or  corruption 
on  the  part  of  the  election  board,  or  any 
of  Its  members,  as  charged,  In  tbe  matter 
of  receiving,  numbering,  depositing,  or 
canvassing  the  ballots,  or  other  Illegal  or 
irregular  conduct  in  respect  thereto,  an 
Inspection  and  comparison  of  the  ballots 
with  the  poll-lists  should  also  have  been 
allowed,  in  connection  with  the  oral  evi- 
dence in  reference  thereto.  The  secrecy  of 
the  ballot  is  not  so  Important  as  its 
purity;  and  when,  in  a  proper  proceeding, 
there  is  evidence  tending  to  show  that  the 
ballots  of  electors  have  been  changed, 
tampered  with,  or  destroyed,  either  by 
mistake  or  by  the  fraudulent  conduct  of 
any  member  or  members  of  the  electon 
board  of  any  precinct,  or  any  other  per- 
son or  persons,  it  is  the  right  of  tlie  pub- 
lic, and  of  the  electors  themselves,  as  well 
€tB  the  candidates,  to  have  such  matters 
thoroughly  investigated;  and  courts  of 
Justice,  under  such  circumstances,  should 
be  swift  and  fearless  to  assist  in  all  lawful 
and  proper  ways  to  ascertain  the  truth  in 
respect  to  su(;h  charges,  and  to  rectify  as 
far  as  possible  any  and  all  wrongs, 
whether  of  mistake,  negligence,  or  crime, 
which  maybe  proved  to  have  been  com- 
mitted against  the  elective  franchise. 

In  an  election  contest  proceeding  such  as 
thi8,tlie  averment  in  tbe  statement  of  con- 
testor that  he  is  "an  elector  of  the  coun- 
ty" Is  a  material  averment,  (Act  ISS.^,  p. 
187.  §  14;)  and  if  denied  by  the  answer,  as 
In  this  case,  it  must  be  proved,  or  the  con- 


test as  such  mast  &dl.  Nor  can  the  con- 
testor, on  appeal  to  this  court,  excuse  the 
non-production  of  evidence  in  support  of 
such  averment,  on  the  ground  that  com- 
petent  evidence  in  support  of  other  aver- 
ments was  offered  and  refused  on  the 
trial.  The  contestor  having  rested  bis 
cause  in  the  court  below  without  offering 
any  evidence  that  he  was  an  elector  of  tbe 
county,  thn  contest  was  rizhtly  dismissed, 
and  the  Judgment  is  accordingly  affirmed. 

People  ex  nl.  Rdcker  t.  Distriot  Coubt 

OF  ARA.PAHOB  COONTT. 

(Swpreme  Court  qf  CoUyrado.    June  18,  1890.) 
Mandamus  to  District  Ck>UBT— Judobs. 

1.  The  writ  of  mandamu*  may  be  used  to 
command  a  subordinate  court  to  proceed  to  judg- 
ment; but  when  the  act  to  be  done  Is  of  a  judicial 
or  discretionary  character,  the  kind  of  order  or 
judgment  to  be  rendered  cannot  be  thus  oontrolled 
or  directed.  The  writ  cannot  properly  nsnrp  tbe 
functions  of  a  writ  of  error,  or  tMM  the  place  of 
an  appeal;  nor  will  it  lie  against  a  subordinate 
court  unless  it  be  clearly  shown  that  such  court 
has  refused  to  perform  some  manifest  duty. 

2.  In  Colorado  two  or  more  district  judges  can- 
not lawfully  sit  and  act  together  as  a  district 
court  except  as  they  sit  in  bank  for  the  purposes 
specified  in  tbe  aot  of  April  3,  USSt. 

{Syllahiis  by  the  Court.)  .— .~- 

C.  I.  Tbomaon,  H.  B.  Joboson,  S.  D.  Wall- 
ittg,  and  A.  W.  Racker,  for  peti  tioner.  L.  S, 
DlxoD,  C.J.  Hugbea,  Jr.,  and  Geo. J.  Boat, 
(or  respondent. 

Elliott,  J.  This  Is  an  original  applica- 
tion to  this  court  upon  petition  and  no- 
tice (or  a  writ  of  njflndam  us  against  the 
district  court  of  Arapahoe  county.  The 
cause  is  submitted  upon  the  petition  and 
answer.  There  is  but  little  conflict  be- 
tween the  allegations  of  the  two  plead- 
ings; butto  the  extent  they  differ  tlu  aver- 
ments of  the  answer,  not  being  contro- 
verted, must,  tor  the  purposes  of  this  hear- 
ing, be  taken  as  true.  The  facts  necessary 
to  an  understanding  and  determination 
of  this  application,  as  disclosed  by  the  pe- 
tition and  answer,  are  substantially  as 
follows:  The  district  court  of  Arapahoe 
county  has  four  judges,  and  holds  three 
terms  of  court  a  year,  commencing  in  Jan- 
uary, April,  and  September,  respectively. 
The  relator,  Rucker,  as  plaintiff,  com- 
menced an  action  in  said  court  against 
Young  and  others,  as  defendants,  to  en- 
force the  specifie  per(ormanceof  an  alleged 
contract  in  reference  to  an  Interest  in  a 
certain  mining  claim  in  Pitkin  county, 
Colo.,  and  for  other  relief.  Said  cause 
came  on  for  hearing  at  the  September 
term,  1889,  before  Hon.  Thomas  B.  Stuart, 
one  of  the  Judges  thereof;  and  at  the  same 
term  the  court  made  certain  findings  o( 
(act,  and  rendered  acertain  decree  in  favor 
of  the  plaintiff  in  said  cause,  by  which  it 
was  ordered  and  adjudged, /nfera//a,  that 
an  accounting  be  had  between  the  parties 
in  said  cauBe;  that  one  A.  B.  Seaman, 
Esq.,  be  appointed  referee  to  take  the  ac- 
counting, and  also  to  take  testimony,  and 
ascertain  a  proper  description  by  metes 
and  bounds  of  that  portion  of  the  mine  in 
litigation,  and  to  makereport  to  the  court 
concerning  his  actings  and  doings  In  the 
premises  within  90  days  from  the  date  of 
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said  decree.  The  cause  was  tbenenpon 
continned forfurther proceedings.  Shortly 
after  rendering  said  decree,  and  at  the 
same  term  of  the  court,  the  defendants 
Young  et  al.  filed  their  motion  for  a  new 
trial.  The  motion  was  continued  till  the 
succeeding  January  term  of  the  court, 
when,  the  term  of  oflBce  of  Judge  Stvaut 
having  expired,  the  motion  was,  by  con- 
sent of  parties,  heard  before  Hon.  W.  S. 
Decker  and  Hon.  Geoegk  W.  Alxen,  two 
of  the  judges  of  said  district  court.  The 
motion  having  l)cen  submitted, It  was  aft- 
erwards, and  at  the  April  term  of  said 
court.  1890,  ordered  by  the  said  Judges 
Decker  and  Allen  that  said  decree  be  set 
aside  and  for  naught  held,  and  that  the 
cause  Htand  for  further  proceedings  before 
the  court.  Shortly  thereafter,  at  the  same 
term  of  the  court,  and  before  taking  any 
other  step  In  the  lltlga  tion,  plaintiff,  Eufk- 
er.  filed  bis  motion  insaidcause,  asking  the 
court  to  fix  the  time  when  the  testimony 
to  be  taken  before  said  referee  should  be 
closed  and  the  report  made,  and  to  dli-ect 
the  referee  to  proceed  with  all  due  dis- 
patch. This  motion  was  filed  upon  the 
theory  that  the  hearing  ejiA  order  for  a 
new  trial  was  a  nullity,  inasmuch  as  the 
statute  requires  the  Judges  to"8ltsepa- 
ratelyfor  the  trial  or  causes  and  the  trans- 
action of  business."  The  motion  to  ex- 
pedite the  proceedings  before  the  referee, 
having  been  heard  in  said  district  court 
before  Hon.  David  B.  Gkaham,  one  of  the 
Judges  thereof,  was  denied.  By  the  peti- 
tion herein  we  are  now  asked  to  grant  a 
writ  of  mandamus  against  said  district 
court, commanding  it  to  vacate,  set  aside, 
and  expunge  from  its  records  the  aforesaid 
ordermade  by  Judges  Decker  and  Allen, 
granting  a  new  trial  in  said  cause,  and 
commanding  said  court  to  fix  a  time  when 
the  testimony  shall  be  closed  and  report 
made  by  the  referee  as  aforesaid. 

The  grounds  upon  which  a  superior 
court  exercises  jurisdiction  by  inaDdawua 
to  control  or  direct  the  proceedings  of  sub- 
ordinate courts  have  been  so  thoroughly 
elucidated  by  Judicial  authority,  and  are 
so  well  understood,  as  to  require  no  ex- 
tended discusBlon.  The  writ  of  nmnda- 
niiis,  in  modern  practice, takes  the  place  of 
the  ancient  writ  of  procedendo  ad  Judi- 
cium, by  which  a  subordinate  court  was 
commanded  to  proceed  to  judgment,  that 
Is,  to  hear  and  determine  a  cause  or  mat- 
ter properly  brought  before  It  for  adjudi- 
cation ;  but  when  the  act  to  be  done  was 
of  a  judicial  or  discretionary  character, 
the  writ  was  not  used  to  control  or  direct 
the  kind  of  order  or  Judgment  to  be  ren- 
dered. The  writ  of  mandamus  cannot 
properly  usurp  the  functions  of  a  writ  of 
error,  or  take  the  place  of  an  appeal ;  nor 
will  it  lie  against  a  subordinate  court  un- 
less It  be  clearly  shown  that  such  court 
has  refused  to  perform  some  manifest  duty. 
Cnlon  Colony  v.  Elliott.  5  Colo.  371 ;  High, 
Extr.  Kera.  §5  147-149, 188;  Mos.  Maud.  19 
et  seq.  Applying  the  foregoing  principles 
to  the  circumstances  of  the  present  case. 
It  is  unnecessary  to  determine  the  charac- 
ter of  the  motion  for  a  new  trial  filed  by 
the  defendants  Young  et  al. ;  for,  whether 
It  be  the  statutory  motion,  which  may  be 
Interposed  as  a  matter  of  right  "after  trial 


and  decision"  in  every  civil  action,  as  pro- 
vided by  chapter  17  of  theCode,  or  whether 
it  be  regarded  a&  a  petition  for  rehearing 
in  an  equitable  action,  sometimes  allow- 
able in  the  sound  discretion  of  the  court, 
at  an  interlocutory  stage  of  the  contro- 
versy before  the  final  decision  thereof,  the 
motion  having  been  interposed  in  good 
faith,  either  party  was  entitled  to  have  It 
disposed  of,  and  until  disposed  of  the  court 
is  not  bound,  as  a  matter  of  right,  to  pro- 
ceed witli  the  litigation  by  making  any  or- 
der to  expedite  the  consideration  of  the 
case  by  the  referee.  It  follows,  therefore, 
that  if  the  order  made  by  Judges  Decker 
and  Allen,  granting  a  new  trial  in  the 
case  of  Eucker  v.  Young  et  al.,  is,  as  con- 
tended by  counsel  for  relator,  an  absolute 
nullity,  then  the  motion  for  a  new  trial, 
or  petition  for  a  rehearing,  remains  undis- 
posed of,  and  plaintiff  is  not  entitled,  as 
we  have  seen,  to  proceed  with  the  litiga- 
tion before  the  referee.  If  the  order  made 
by  the  two  judges  was  valid,  then  the  in- 
terlocutory decree  by  which  the  referee 
was  appointed  has  been  vacated,  a  rehear- 
ing has  been  granted,  and  the  trial  cannot 
proceed  before  the  referree,  but  must  be 
recommenced  de  novo.  It  the  order  made 
by  the  two  judges  be  merely  erroneous  or 
irregular,  then  the  remedy  must  be  by 
some  other  proceeding  than  mandamus,  so 
that  upon  whatever  theory  the  applica- 
tion for  a  writ  of  mandamus  In  this  vase 
is  based  it  cannot  be  sustained. 

Though  we  might  do  so,  it  would  hard- 
ly he  excusable  to  conclude  this  opinion 
without  determining  which  of  the  forego- 
ing theories  is  the  true  one.  To  leave  con- 
clusions thus  hypotbeticaily  expressed, 
would  be  to  embarrass,  rather  than  aid, 
the  district  court  by  the  decision.  The 
question,  moreover,  is  fulrly  Involved  in 
the  record,  has  been  ably  argued  by  coun- 
sel, and  is  of  much  practical  Importance. 
tJpon  due  consideration,  wefeel  constrained 
to  say  that  two  or  more  district  judges 
cannot  lawfully  sit  and  act  together  as  a 
district  court  except  as  they  sit  in  bank 
for  the  purposes  specified  In  the  act  of 
April  2, 1887.  The  first  section  of  that  act 
reads  as  follows:  "In  any  district  court 
composed  of  more  than  one  Judge,  each  of 
said  judges  shall  sit  separately  for  the  trial 
of  nauses  and  the  transaction  of  business, 
and  shall  have  and  exercise  all  the  powers 
and  functions,  as  well  in  vacation  of  court 
as  in  term-time,  which  he  might  have  and 
exercise  if  he  were  the  sole  judge  of  said 
court. "  Sess.  Laws  1887,  p.  260.  Section 
3  of  said  act  provides  that  the  Judges  may 
sit  in  bank  for  certain  specified  purposes, 
and  "for  no  other  purpose  whatever." 
The  language  of  the  act.  as  well  as  the 
TT-anifest  object  of  providing  additional 
Judges  of  the  same  court,  leave  no  room 
for  construction  as  to  the  mode  in  which 
the  judges  are  required  to  sit  and  transact 
business.  In  the  trial  of  causes,  and  in  the 
bearing  and  determination  of  any  matter 
of  purely  judicial  cognizance  pending  in  the 
district  court,  each  judge  must  sit  and  act 
alone.  He  must  exercise  all  the  powers  and 
functions  of  the  court,  and  assume  the  full 
responsibility  in  the  decision  of  each  and 
every  cause,  demurrer,  motion,  and  the 
like,  coming  before  him  for  adjudication. 
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as  if  he  were  the  sole  judge  of  said  conrt. 
Two  or  more  judges,  by  Hitting  together, 
cannot  share  or  divide  such  responsibility. 
They  cannot  thus  jointly  hear  and  deter- 
mine, and  render  a  valid  and  binding  judg- 
ment or  order  in  any  cr.'.ise.  It  is  not  to 
be  inferred  from  this  that  every  order  In  a 
civil  action  thus  made  by  consent  of  the 
parties,  and  afterwards  accepted  and  act- 
ed upon  by  them  without  objection,  can 
be  repudiated  at  any  subsequent  stage  of 
the  litigation.  Such  question  Is  not  before 
us.  In  this  case  it  appeal's  tliat,  though 
the  parties  consented  to  the  hearing  of  the 
mbtlon  before  the  two  judges,  they  did 
not  acquiesce  in  the  decision  thereof,  but 
promptly  repudiated  it;  and, inasmuch  as 
the  record  affirmatively  shows  that  the 
hearing  was  had  and  the  decision  rendered 
by  the  two  judges,  the  order  in  such  form 
cannot  be  sustained.  It  la  coram  Don  Ju- 
dice  upon  its  face.  State  v.  Tolle,  71  Mo. 
645;  Duryea  v.  Traphagen,  84  N.  Y.  632; 
Courson  v.  Browning,  78  111.  209 ;  Mining 
Co.  V.  Howcutt,  6  Colo.  574.  It  follows 
from  the  foregoing  views  that  the  motion 
lor  a  new  trial  in  Rucker  v.  Young  et  al. 
remains  pending  and  undisposed  of,  to  be 
hereafter  heard  and  determined  by  the 
court  in  the  regular  exercise  of  Its  jurisdic- 
tion, and  that  the  application  for  a  man- 
dnmus  must  accordingly  be  denied. 


WiEE  V.  Johns. 
{Suvreme  Court  of  Colorado.    June  20,  1890.) 

EtjuiTT— IteroRMATioif  OF  Dbbds— Fbaud  and 

Mistake— EviDKycE. 
On  a  bill  to  set  aside  a  conveyance,  it  ap- 
peared that  plaintiff  had  agreed  to  donate  to  defend- 
ant land,  in  consideration  of  bis  erecting  a  factory 
upon  it.  There  waa  a  dispute  as  to  whether  the 
tract  to  be  donated  was  to  contain  10  or  13  acres; 
and  in  order  to  settle  the  matter  the  land  was  sur- 
veyed and  platted,  and  the  parties  agreed  on  a 
conveyance  of  certain  tracts  by  metes  and  bounds. 
Plaintiff  assisted  in  the  survey,  and  could  easily 
bave  ascertained  exactly  how  many  acres  the  tracts 
contained.  Before  executing  the  conveyance,  and 
after  the  tracts  had  been  platted,  he  was  informed 
that  they  contained  considerably  more  than  10 
acres.  Held,  that  the  conveyance  was  not  obtained 
by  fraud,  nor  made  under  misapprehension  or  mis- 
take, and  that  plaintiff  was  not  entitled  to  relief. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county. 

J.  P.  Heisler  and  Benedict  &  Phelps,  for 
appellant.    Dand  &  Fowler,  for  appellee. 

Reed,  C.  Appellant,  plaintiff  below,  on 
the  1st  of  May,  1889,  was,  and  for  a  long 
time  previous  had  been,  the  owner  of  a 
tract  of  land  near  the  city  of  Denver,  and, 
being  desirous  ol  encouraging  manufact- 
urers, and  cnliancing  the  value  of  his 
land,  entered  into  a  contract  with  appel- 
lee whereby  appellant  was  to  donate  and 
deed  a  tract  of  land  to  appellee  In  con- 
sideration of  his  building  and  maintaining 
on  some  part  of  the  land  quite  an  exten- 
sive factory  for  the  manufactory  of  car- 
riages. The  contract  In  the  first  Instance 
was  for  the  donation  of  a  tract  10  acres  in 
extent.  Afterwards  it  was  increased,  and 
was  to  be  12  acres.  After  that,  and  be- 
fore a  conveyance  was  made,  a  question 
arose  between  the  parties  in  regard  to  the 
extent  of  the  tract;   appellant  insisting  It 


should  not  exceed  10  acres.  In  order  to 
arrive  at  the  proper  conclusion  a  sui-veyor 
was  employed  by  the  appellee;  and,  with 
the  assistance  of  appellant,  a  survey  was 
made  of  four  different  parcels,  conforming 
to  the  Platte  river,  and  to  streets  to  bo 
laid  out  for  the  subdivision  of  the  proper- 
ty. After  some  negotiation,  appellee  ex- 
pressed a  willingness  to  take  the  four 
tracts  in  full  satisfaction,  which  seems  at 
the  time  to  have  been  acquiesced  In  by  ap- 
pellant, but,  as  alleged,  under  a  mistake 
as  to  the  aggregate  quantity  embraced  in 
the  four  parcels;  he  supposing  it  did 
not  much,  if  any,  exceed  10  acres  In  extent. 
A  plat  was  made  of  the  surveyed  area, 
showing  streets,  siae  of  blocks,  couraes, 
distances,  etc.  According  to  the  evidence 
the  four  tracts  aggregated  about  13.1.'> 
acres,  exclusive  of  streets  and  the  river, 
for  which  appellee  requested  a  deed,  which 
was  made  and  executed,  describing  the 
tracts  by  courses,  distances,  metes,  and 
bounds,  but  not  designating  the  number 
of  acres.  The  deed  was  delivered  to  appel- 
lee, who  executed  and  deliveri;d  a  con- 
tract to  erect  a  factory.  On  the  23th  of 
May,  1S89,  appellant  commenced  this  suit 
by  filing  a  complaint  alleging  his  con- 
tract to  convey  10  acres  and  no  more,  the 
making  and  delivery  of  the  deed  by  which, 
as  alleged,  he  conveyed  a  fraction  over  14 
acres;  averring  that  the  deed  was  by  him 
executed  under  a  uiisapprehenslon  of  the 
amount  of  land,  and  bj' mistake,  and  ob- 
tained by  appellee  through  fraud  and  con- 
cealment of  the  facts;  that  the  land  do- 
nated and  conveyed  was  worth  f2,000 
an  acre,  for  which  he  received  no  consid- 
eration except  the  proposed  ei-ection  of  the 
factory;  and  asking  that  the  deed  be  can- 
celed and  held  void,  that  the  description 
In  the  deed  be  corrected  so  as  to  embrace 
the  proper  amount  of  land,  that  the  de- 
fendant be  required  toreconvey  toplalntlH 
all  land  convoyed  in  excess  of  the  10  acres, 
and  for  an  injunction  restraining  the  de- 
fendant from  selling  or  Imcumbering  the 
land.  A  trial  was  had  to  the  court,  re- 
sulting in  a  judgment  for  the  defendant. 

Several  errore  are  assigned,  but  those 
relied  upon  are,  in  substance,  that  the 
finding  was  against  the  evidence  and  the 
law.  Much  testimony  was  taken  in  re- 
gard to  the  original  and  subsequent  con- 
tracts of  the  parties  as  to  the  amount  of 
land  to  be  conveyed,  which  need  not  be 
considered  b.v  this  conrt,  as  it  appeai-s 
that  such  contracts  had  expired  by  limita- 
tion, or  had  been  superseded,  and  that,  at 
the  time  of  the  survey  and  attempted  des- 
ignation and  final  ac'justment  of  the  mat- 
ter, there  was  no  definite  understanding 
between  the  parties  either  as  to  quantity 
— whether  10  or  12  acres— or  location ;  and, 
as  all  former  negotiations  must  be  regarded 
as  leading  up  to,  and  having  been  merged, 
in  final  adjustment,  much  ofthe  testimony 
may  be  disregarded  except  in  so  far  as  It 
explains  the  intention  of  appellant  as  to 
the  amount  of  land  he  was  to  convey. 

The  only  question  necessary  to  be  deter- 
mined is  whether  appellant  was  over- 
reached by  fraud  and  concealment  on  the 
Ijart  of  appellee,  and,  through  misappre- 
hension of  the  facts  or  by  mistake,  con- 
veyed more  land  than  ho  Intended,  and 
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the  other  had  a  rlfcht  to  require.  It  Is  ap» 
parent  from  the  evidence  that  appellant 
was.  in  the  transaction,  generoas  in  the 
exti-eme,  conveying  a  very  large  and  val- 
uable property  lor  apparently  a  very  in- 
adequate consideration,  and  conscien- 
tiously carrying  out  an  oral  agreement 
wben  it  could  not  have  been  enforced,  per- 
haps, at  law.  It  is  equally  apparent  that 
appellee  was  selfish  and  exacting.  But 
these  are  matters  outside  of  the  limit  of 
proper  examination  in  thiscourt.  Acourt 
of  equity  cannot  relieve  a  party  from  the 
eflecta  of  generous,  hasty,  or  inconsiderate 
acts  entered  upon  understandingly,  how- 
ever 111  advised  and  injarions  they  may  be. 
It  appears  from  all  the  testimony,  includ- 
ing that  of  appellant,  that  he  assisted  in 
the  surrey,  designated  different  points 
and  conrses,  and  had  the  survey  made 
with  a  view  to  having  it  coincide  with  the 
intended  platting  of  the  remainder  of  the 
tract,  and  that  this  was  all  done  as  pre- 
liminary to  determine  what  parcels,  and 
how  much,  appellee  should  have.  It  also 
appears  that,  after  these  preliminary  facts 
were  ascertained,  it  was  agreed  between 
the  parties  tliat  the  four  parcels  should 
be  conveyed  and  accepted,  concluding  the 
transaction.  It  does  not  conclusively  ap- 
pear that  appellant  was  definitely  in- 
formed of  the  contents  of  each  parcel. 
The  contents  of  the  two  westerly  blocks, 
and  the  triangalar  piece  on  the  east  side  of 
the  river,  seem  to  have  been  properly  ascer- 
tained and  duly  stated  to  the  appellant ; 
but  it  does  not  conuluslvely  appear  that 
he  was  properly  or  definitely  informed  of 
the  amount  of  laud  contained  in  the  other 
tract  adjoining  the  river  on  the  westerly 
side.  But  there  is  no  evidence  of  conceal- 
ment of  the  fact  py  appellee  or  the  survey- 
or, while  It  is  conclusively  shown  that  ap- 
pellant had,  or  could  have  had,  all  neces- 
sary information  and  d&ta  to  arrive  at 
exact  knowledge  of  the  quantities,  had  he 
deemed  it  necessary.  Thosefncts.of  them- 
selves, might  be  deemed  sufficient  to  war- 
rant a  court  of  equity  in  refusing  to  inter- 
fere, but  there  are  still  stronger  reasons 
for  refusing  the  relief  asked. 

After  the  survey  was  completed,  a  plat 
was  made,  showing  boundaries,  courses, 
and  distances,  from  which  the  contents  of 
each  tract,  and  consequently  the  aggre- 
gate of  all,  could  have  readily  been  com- 
puted. Appellant  had  access  to  the  plat, 
had  it  in  his  own  possession,  submitted  it 
to  hla  lawyer  before  the  conveyance  was 
made,  and  a  rough  or  partial  computa- 
tion was  made;  and  he  was  informed,  as 
he  testified,  that  it  was  greatly  In  excess 
of  10  acres, — near  15  acres  in  all.  Mr.  Heis- 
ler,  counsel  for  appellant,  testified  that  he 
Informed  appellant  tliat  the  aggregate  of 
the  four  tracts  c./iisiderably  exceeded  10 
acres  in  extent,  .\ppellant  went  back, 
and  Informed  appellee  of  the  fact.  A  gen- 
eral discussion  followed,  and  explana- 
tions. Then,  with  full  knowledge,  or 
means  of  full  and  accurate  knowledge,  he 
concluded  to  deed,  deliberately  executed, 
and  delivered  the  conveyance  of,  the  four 
parcels.  It  is  hardly  necessary  to  say,  on 
these  undisputed  facts,  that  a  court  of 
equity  cannot  relieve  him. 

In  Kerr,  Fraud  &  M.  296,  237.  the  law  is 


said  to  be  that "  whatever  is  notice  enough 
to  excite  the  attention  of  a  man  of  ordi- 
nary prudence,  and  call  for  further  inquiry, 
is,  in  equity,  notice  of  all  facts  to  the 
knowledge  of  which  an  inquiry  suggested 
by  such  notice,  and  prosecuted  with  due 
and  reasonable  diligence,  would  have  led. 
*  *  *  If  a  man  had  actual  notice  of  cir- 
cnmstauces  Bu£9cient  to  put  a  man  of  or> 
dlnary  prudence  on  inquiry  as  to  a  partic- 
ular point,  the  knowledge  which  he  might, 
by  the  exercise  of  reasonable  diligence, 
have  obtained,  will  be  Imputed  to  him 
by  a  court  of  equity.  The  presumption 
of  the  existence  of  knowledge  is  so  strong 
that  it  cannot  beallowed  to  be  rebutted. " 
And  the  text  is  sustained  by  numerous 
authorities  cited,  both  English  and  Ameri- 
can. In  Kennedy  v.  Green,  3  Mylne  &  K. 
722,  It  is  said :  "  Whatever  isnotice  enough 
to  excite  attention,  and  put  the  party  up- 
on bis  guard,  and  call  tor  Inquiry,  is  notice 
of  everything  to  which  such  inquiry  might 
have  led.  When  a  person  has  suflBcient 
information  to  lead  him  to  a  fact,  he  shall 
be  deemed  conversant  of  it."  In  Ang. 
Lim.  §  187,  and  notes :  "The  presumption 
is  that,  if  the  party  affected  by  any  fraud- 
ulent transaction  or  management  might, 
with  ordinary  care  and  attentiou,  have 
seasonably  detected  it,  he  seasonably  had 
actual  knowledge  of  it."  In  Wood  v. 
Carpenter.  101  U.  S.  143,  after  a  careful 
examination  of  the  authorities,  it  is  said : 
"Concealment  by  mere  silence  is  not 
enough.  There  must  be  some  trick  or 
contrivance  intended  to  exclude  suspicion, 
and  prevent  inquiry.  There  must  be  rea- 
sonable diligence;  and  the  means  of  knowl- 
edge are  the  same  thing,  in  effect,  as 
knowledge  itself. "  See  2  Pom.  £q.  Jur.  § 
893;  1  Story.  Eq.  Jur.  §  200a;  Tuck  v. 
Downing,  76  IU.79;  Nudd  v.  Ham blin,  8  Al- 
len, 130;  Cole  v.  McGlathry,  9  Me.  131; 
McKown  V.  Whitmore,  31  Me.  448;  En- 
field V.  Colburn,  63  N.  H.  218;  Dickinson 
V.  Lee,  106  Mass.  557.  Having  in  view 
these  well-settled  principles,  the  court  was 
warranted  in  finding  that  the  deed  was 
not  obtained  by  fraud  and  concealment 
on  the  part  of  appellee,  nor  executed  under 
misapprehension  or  through  mistake  of 
appellant,  and  that  no  case  was  made  au- 
thorizing a  court  of  equity  to  decree  acan- 
cellation  of  the  deed,  and  a  reconveyance 
of  a  portion  of  the  land.  We  think  the 
Judgment  of  the  district  court  should  be 
athrmed. 

Pattison  and  Richmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  la 
affirmed. 


Beardt  et  al.  v.  McAi^lister. 

(Supreme  Court  of  Montana.  May  6, 1890.) 
DsFAt/XT  JcDGMEST— Excusable  Neglect. 
On  a  motion  to  set  aside  a  default  j  udgment, 
defendant  showed  that,  when  served  with  sum- 
mons, he  was  living  with  his  family  In  a  tetit  50 
miles  from  the  countj-seat,  and,  beinf?  unwilling 
to  leave  them,  engaged  a  business  friend  to  at- 
tend to  the  matter;  that  the  latter  employed  an 
attorney  to  prepare  an  answer,  but,  owing  to 
baldness  troubles,  forgot  to  call  at  the  attorney's 
office  to  verify  it  antU  the  last  day  allowed  for  fil- 
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Ing;  that  the  answer  was  immediately  mailed,  bat 
dlS  not  reach  the  olerk  of  the  court  until  two  days 
later.  The  aUeKations  of  this  answer  constituted 
a  complete  defense  to  the  action.  Held,  the  delay 
was  excusable,  and  plaintiff  is  entitled  to  have  the 
judgment  set  aside. 

Appeal  from  district  conrt,  Jefferson 
county ;  T.  J.  Galbraith,  Judge. 

On  August  29,1889,  the  complaint  was 
filed.  The  summons  Issued  theraon  was 
served  on  defendant.  In  the  county  where 
the  action  was  commenced,  August  31st. 
His  time  to  answer  expired  September 
10th.  No  appearance  was  made  by  defend- 
ant on  that  day  ;  and  on  September  12th, 
at  the  opening  of  court  in  the  morning,  his 
default  was  duly  entei-ed  tor  want  of  an 
appearance.  On  the  evening  of  that  day, 
after  the  default  was  entei-ed,  the  clerk  of 
the  court  received  by  mail  a  duly-verified 
answer  of  the  defendant, which  he  retained, 
and  marked  "  Filed "  in  the  case.  On  Jan- 
uary 13,  1890,  on  motion  of  plaintiffs,  the 
court  struck  this  answer  from  the  files  of 
the  court.  On  January  14th  the  plaintiffs 
made  some  formal  proofs  to  the  court,  and 
entered  judgment  against  the  defendant. 
January  27th  the  defendant  moved  the 
court  to  set  aside  the  Judgment,  open  the 
default,  nnd  allow  him  to  answer  on  the 
merits.  The  motion  was  supported  by  the 
presentation  of  the  answer  which  he  had 
formerly  sent  to  the  clerk,  and  by  his  affi- 
davit. The  answer  thus  presented  is  a 
completeaud  specific  denial  of  the  material 
allegations  of  the  complaint,  and  sets 
forth  a  defense  on  the  merits  to  the  cause 
of  action  set  up  In  the  complaint.  It  Is 
verified,  and  meets  all  the  requirements  of 
an  afDdavlt  of  merits.  In  other  words,  if 
the  matters  set  up  in  the  answer  are  true, 
they  are  an  absolute  defense  on  the  mer- 
its. A  portion  of  the  matter  In  the  answer 
Is  confirmed  by  an  affidavit  of  three  per- 
s<ms  purporting  to  he  familiar  with  the 
facts.  The  affidavit  of  defenrlani  person- 
ally reiterates  some  of  the  matters  of  de- 
fense set  forth  in  the  answer,  and  refers  to 
said  answer.  The  affidavit  then  sets  forth 
the  following  facts,  which  the  defendant 
urges  as  showing  his  diligence  in  endeav- 
oring to  get  his  appearance  Into  court : 
At  the  time  when  summons  was  served  on 
him  he  was  living  at  Home  Stake  Gulch, 
50  miles  from  the  town  of  Boulder,  thti 
county-seat  of  Jefferson  county,  In  which 
the  tictiou  was  commenced,  and  16  miles 
from  the  city  of  Butte;  that  he  was  pre- 
paring to  engage  in  cutting  cord-wood, 
and  had  his  family  temporarily  lodged  in 
a  tent ;  that,  with  due  regard  to  the  safety 
and  health  of  his  family,  he  could  not 
make  the  overland  trip  to  Boulder;  that 
one  James  Brown,  of  the  city  of  Butte, 
was  interested  in  the  cord-w  ood  business 
with  defendant,  and  was  a  man  of  per- 
sonal integrity  and  prompt  business  hab- 
its; that  defendant  went  to  Butte,  and 
delivered  to  Brown  copies  of  the  papers 
served  on  him  the  2d  day  of  September, 
and  arranged  with  Brown  to  procure 
counsel,  and  attend  to  the  defense  of  the 
action ;  that  Brown  engaged  the  services 
of  counsel  in  Butte,  who  prepared  an  an- 
swer in  ample  time  for  the  same  to  be  for- 
warded to  Boulder  for  filing;  that  at  this 
time  Brown  was   laboring    under  grent 


financial  and  bustnees  trobbtei)  of  his  own, 
and,  owing  to  his  disturbed  state  of  mind 
thereby,  he  did  not  go  to  the  oflSce  of 
counsel  to  verify  the  answer  until  Septem- 
ber 10th,  the  last  day  for  appearing;  that 
the  answer,  as  appears  by  the  verification 
Itself,  was  sworn  to  on  that  day;  that 
counsel  then,  on  said  day,  mailed  the  same 
to  the  clerk  of  the  court  at  Boulder,  tnclos- 
ing  the  clerk's  fees  due  him  for  filing  the 
answer;  that  the  answer  so  mailed  did 
not  reach  its  destination  until  the  12th; 
that  defendant  did  not  know  that  he  was 
in  default  until  after  judgment  was  ren- 
dered against  him.  The  plalntifUs  filed 
nothing  in  reply  to  this  showing,  and  on 
the  same  the  court  denied  the  motion  to 
open  the  default  on  the  27th  dny  of  Febru- 
ary. From  this  order  the  defendant  ap- 
peals. 

Mc.BHde  &  Hnldorn.tor  appellant.  Cow- 
an &  Parker,  for  respondents. 

De  Witt,  J.,  {after  stating  the  facts  as 
above.)  The  filing  of  the  answer  Septem- 
ber 12th  was  after  the  defendant's  default 
hud  been  duly  taken  in  open  court.  Such 
filing  was  a  nullity.  The  answer  Is  before 
us,  however, for  another  purpose;  that  is, 
as  an  exhibition  of  defendant's  alleged 
meritorious  defense.  As  such  it  meets  every 
requirement.  An  answer  could  not  well 
have  been  framed,  the  matter  in  which,  it 
true,  would  be  a  more  thorough  defenne 
on  the  merits.  The  motion  to  set  aside 
the  judgment  was  made  in  time.  Section 
116,  Code  Civil  Proc. 

The  only  other  consideration  is  whether 
defendant  Is  entitled  to  relief  from  the 
Judgment  by  reason  of  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect. 
Id.  The  matters  set  up  in  defendant's  mo- 
tion are  undented,  and  are  taken  by  this 
court  as  true.  The  defendant  was  living 
at  a  remote  place,  50  miles  from  the  coun- 
ty-seat. His  family  were  temporarily  shel- 
tered in  a  tent  at  the  approach  of  winter. 
Hemadea  Journey  of  32  miles  to  Butte,  and 
placed  the  matter  of  his  defense  in  the 
hands  of  a  business  asHoclate  and  respon- 
sible person,  one  James  Brown.  This  was 
eight  days  before  his  answering  time  ex- 
pired. Brown  employed  able  counsel,  who 
prepared  an  answerat  once.  Personal  dis- 
asters of  a  serious  nature  caused  Brown 
to  forget  the  business  of  defendant  until 
the  last  day,  September  10th.  He  then  ver- 
ified the  answer,  which  was  promptly 
mailed  to  the  clerk  of  the  court.  If  a  de- 
fendant situated  as  this  one  was,  and  dis- 
playing the  diligence  that  he  did,  cannot 
be  relieved  from  a  judgment  by  default, 
against  which  judgment  he  has  a  periect 
defense,  it  is  difficult  to  conceive  of  a  case 
in  which  a  court  would  grant  the  relief. 
We  cite  the  following  cafcies  in  this  court 
upon  the  subject  generally:  Lowell  v. 
Ames,  6  Mont.  1S9,  9  Pac.  Rop.  826;  White- 
side  V.Logan,  7  Mont.  373,17  Pac.  Kep.  34; 
Dcmnelly  v.  Clark,  0  Mont.  136,  9  Pac.  Rep. 
887 ;  Briscoe  v.  McCaffrey,  8  Mont.  336,  -'0 
Pac.  Rep.  691;  Benedict  v.  Spenddiff,  22 
Pac.  Rep.  500.  The  order  Is  reversed, 
with  costs,  with  the  direction  to  the  dis- 
trict court  to  set  aside  the  Judgment,  and 
allow  defendant  to  answer. 

Blake,  C.  J.,  and  Hauwood,  J.,  con<'i>r. 
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Statb  v.  KiNa. 

(.aupreme  Court  of  Montana.    May  3,  1890.) 

BuA3fD  JoBT— Murder— "AiDiso  and  Abettijso" 

— Res  Gcstm. 

1.  The  judge  ordered  the  sheriff  to  summon 

Stind  jurors  for  the  term  commencing  on  the  first 
onday  of  January,  1890 ;  and  afterwards  notified 
the  sberilf  to  inform  the  persons  summoned  that 
their  services  would  not  be  wanted.  On  January 
7th  the  court  ordered  that,  "It  appearing  that  no 
grand  jurors  have  been  summoned,  and  that  a 
grand  jury  is  wanted,  "persons  be  drawn  and  sum- 
moned to  serve.  Act  March  14,  1889,  (Laws  Mont. 
16th  Sesa  p.  166,)  i  14,  provides  that  when  from 
any  caase,  on  the  meeting  of  or  dnring  the  term 
of  a  court,  a  grand  jury  is  wanted,  or  tuere  is  not 
a  sufficient  number  of  grand  jurors  present,  or 
those  summoned  have  been  excused  or  discharged. 
It  shall  be  lawful  for  the  judge  to  have  persons 
drawn  and  snmmoned  to  serve  as  grand  jurors. 
Const.  Hont.  art.  8,  J  8,  provides  that  a  grand  jury 
shall  only  be  drawn  and  summoned  when  the  dis- 
trict judge  shall  in  his  discretion  consider  it  neo- 
easary,  and  shall  so  order.  Held  that,  the  order 
having  recited  that  "it  appears  that  a  ^rand  jury 
is  wanted, "  it  will  be  presumed  that  the  judge  con- 
sidered his  action  necessary ;  and  that  a  challenge 
to  the  panel,  "for  the  reason  that  the  same  was 
not  drawn  in  accordance  with  the  essential  provis- 
ions of  the  law,"  as  permitted  by  Crim.  Frac. 
Act  (Ck>inp.  St.  dlT.  8,  S  119,)  was  properly  ovei^ 
ruled. 

i.  Under  Comp.  St.  Mont  div.  S,  i  176,  provid- 
ing that  "any  person  who  counsels,  aids,  or  abets  in 
the  commission  of  any  offense  may  be  charged, 
tried,  and  convicted  in  the  same  manner  as  if  he 
were  a  principal, "  one  person  may  be  charged  with 
murder,  and  another  with  being  an  aider  and  abet- 
tor, in  the  same  Indictment. 

3.  State's  witness  testified  that  he  was  stand- 
ing at  the  head  of  the  hall  stairs,  and  beard  de- 
fondant  say,  when  going  out  of  the  door,  that  he 

would  kill  too  son  of ;  that"K.  [defendant] 

was  talking  to  F. ;  he  did  not  say  whom  he  would 
kill. "  It  was  uncontradicted  that  the  accused 
parties  had  had  a  difficulty  in  said  hall  with  de- 
ceased, and  that  they  passed  down  stairs  a  few 
minutes  before  defendant  shot  deceased.  Another 
witness  testified  that  he  saw  K.  and  F.  at  the  foot 
of  the  stairs,  and  heard  K.  say  to  P.,  "Smash  the 

son  of  ■ when  he  comes  down  the  stairs. " 

field,  that  the  evidence  was  admissible  as  part  of 
the  met  {pestcB. 

Appeal  from  dlBtHct  court,  JeRerson 
coanty ;  Thomas  J.  Galbraith,  Judge. 

George  D.  Greene  and  W.  L.  Hay,  tor  ap- 
pellaut.  M.  B.  Parker,  Co.  Atty.,  and 
Henri  J.  jgaskell,  Atty.  Gen.,  for  the  State. 

Blake,  C.  J.  The  defendant  was  found 
(guilty  of  tlie  Ciiiue  of  murder  in  the  first 
degree,  and  this  appeal  has  been  taken 
from  the  order  of  the  court  below  in  over- 
ruling the  motion  for  a  new  tiinl.  The  ap- 
pellant and  George  Peters  were  indicted 
January  14, 1890,  by  a  grand  jury  consist- 
ing of  seven  persons,  and  separate  trials 
were  demanded  and  allowed.  The  alleged 
offense  was  committed  November  29,  18Sa, 
In  the  county  of  Jefferson.  The  first  error 
that  is  assigned  appears  in  different  mo- 
tions, and  relates  to  the  organization  of 
the  grand  jury  that  returned  the  Indict- 
ment. The  following  order  was  made  at 
chambers,  November  25, 1889,  by  the  Judge 
of  the  Judicial  district:  "Ordered  that  out 
of  the  twenty  persons  whose  names  are 
contained  In  the  proper  envelope,  labeled 
as  follows,  to-wit,  'Grand  jurors  for  the 
next  regular  term  of  the  district  court  of 
Jefferson  county,'  thenames  of  nine  of  sold 
pensons  be  drawn  by    the  Olerlc  of  said 


court,  or  his  proi>er  deputy,  and  of  the 
Judge  ot  said  court,  if  he  be  tlierc  present. 
In  the  presence  oJ  the  sheriff,  or  his  prop- 
er deputy,  to  be  summoDe<l  as  grand  ju- 
rors, to  serve  at  the  next  regular  term  of 
said  court,  which  commences  on  the  firat 
Monday  in  January,  A.  D.  1S90,  and  that 
a  proper  venire  do  issue  for  said  ijersons 
returnable  on  the  first  day  of  said  term, 
at  ten  o'clock  a.  m.  See  Laws  Mont.  16th 
Ses8.  pp.  166, 167,  and  especially  sections  4 
and  7 ;  and  in  so  far  as  possible  conform 
with  the  provisions  thereof  in  re.  "  This 
order  was  complied  with,  and  the  venire, 
containing  the  uuniea  of  the  above-de- 
scribed nine  persons,  was  issued  to  the 
sheriff,  November  30. 1889.  The  judge  of  the 
district  court  instructed  the  clerk  by  a  let- 
ter which  was  received  December  l.'S,  1889,  to 
"advise"  the  officer  that  he  had  "conclud- 
ed to  dispense  with  the  use  of  a  grand  jury 
at  the  January  prox.  term, "and  tu  return 
this  venire;  and  also  to  notify  the  persons 
who  had  been  summoned  that  their  serv- 
ices would  not  be  wanted.  The  clerk 
aiCted  accordingly.  The  sheriff  made  his 
return  on  the  venire,  January  1,  1890, 
showing  that  all  of  these  persons  had  been 
personally  served  to  appear,  and  act  as 
grand  jurors.  The  following  order  was 
made  by  the  court,  January  7,1890:  "It 
appearing  that  no  grand  jurors  have  been 
summoned,  and  that  a  grand  jury  is  want- 
ed, ordered  that  the  Judge  and  clerk  ol  this 
court  do  forthwith  prepare  a  list  of  twen- 
ty persons,  competent  to  serve  as  grand 
Jurors,  who  shall  be  summoned  by  the 
sheriff  to  be  and  appear  before  said  court 
on  the  9th  day  of  January,  1890,  at  ten 
o'clock  A.M."  In  conformity  therewith, 
these  persons  were  selected  to  serve  ■  as 
grand  jurors,  and,  in  open  court,  the  de- 
fendant was  notided  of  his  rights  ot  chal- 
lenge before  they  weresworn.  Achallenge 
was  then  interposed  to  the  panel,  "for  the 
reason  that  tne  same  was  not  drawn  in  a 
accordance  with  the  essential  provisions 
I »f  the  Laws  of  Montana."  The  particu- 
lars will  be  commented  on  hereafter.  This 
challenge  was  overruled,  and  thereupon 
the  clerk,  by  order  of  thecourt,  selected  by 
lot,  from  this  list  of  twenty,  a  grand  Jury 
composed  of  seven  persons,  who  were  duly 
sworn  and  charged.  Theforegoing  indict- 
ment was  presented  January  14. 1S90. 

The  challenge  to  the  panel  is  based  upon 
the  provisions  of  Crim.  Prnc.  Act,  (Comp. 
St.  div.  3,  §  119.)  The  appellant  contends 
that  the  persons  who  were  summoned  to 
serve  as  grand  jurors  under  the  order 
made  November  25, 18S9,  were  discharged 
without  lawful  authority,  and  that  the 
proceedings  by  virtue  of  the  order  made 
January  7,  1890,  were  void.  The  act  relat- 
ing to  juries,  approved  March  14,  1889, 
should  be  faithfully  executed,  so  that  the 
names  of  the  persons  who  may  become 
grand  or  trial  jurors  shall  be  always  se- 
lected by  the  commissioners  who  are  des- 
ignated. But  circumstances  may  arise 
which  will  render  its  requirements  nuga- 
tory, and  the  transcript  shows  that  this 
event  occurred.  The  statute,  however, 
provides  directly  for  the  contingency  in 
these  terms:  "When,  from  any  cause,  on 
the  meeting  of,  or  during  the  term  of,  a 
court,  a  grand  jury  is  wanted,  or  there  is 
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not  a  sufficient  nnmber  of  grand  Jurors 
present,  or  those  summoned  have  been 
excused  or  discharged ,  it  shall  be  lawful 
tor  the  Judge  of  the  district  court,  and  for 
the  clerk  of  the  court,  or  his  deputy  under 
the  direction  of  the  judge,  to  prepare  a  list 
of  the  names  of  a  sufficient  number  of  per- 
sons competent  to  serve  as  grand  jurors, 
■who  shall  be  summoned  by  the  sheriff  to 
attend  at  such  time  as  the  court  may  di- 
rect." Section  14.  The  constitution  de- 
clares that  "a  grand  Jury  shall  only  be 
drawn  and  summoned  when  the  district 
Judge  shall.  In  his  discretion,  consider  It 
necessary,  and  shall  so  order."  Article  3, 
§  8.  It  Is  claimed  that  the  order  i-om- 
plalned  of  should  show  the  necessity  there- 
for. While  the  clause  is  self-executing,  and 
the  language  of  the  statute  has  been  fol- 
lowed, in  stating  that  it  appears  that  a 
grand  jury  is  wanted,  It  is  evident,  and 
will  be  presumed,  that  the  judge  consid- 
ered his  action  necessary. 

It  Is  maintained  by  the  appellant  that 
the  grand  jury  should  have  consisted  of 
16  persons;  that  the  statute  requiring  the 
foreman  to  Indorse  indictments  does  not 
contemplate  a  body  of  any  other  number; 
and  that  the  prosecution  should  have  been 
by  information.  We  have  placed  these  mat- 
ters together,  because  they  have  received 
due  consideration  In  the  case  of  Territory 
v.  Ah  Jim,  23  Pac.  Rep.  76.  These  constitu- 
tional questions  were  therein  examined 
and  determined  adversely  to  the  position 
of  the  appellant,  and  we  attlrm  its  conclu- 
sions. The  indictment  was  found  by  n 
legal  grand  jury,  and  the  challenge  to  the 
panel,  and  the  motion  to  quash  the  indict- 
ment, were  properly  overruled. 

A  demurrer  to  the  indictment  was  sub- 
mitted upon  the  ground  that  two  otfensee 
are  charged, — one  against  the  appellant 
for  murder  in  the  first  degree,  and  the 
other  against  Peters  for  being  an  alder 
and  abettor.  The  statute  has  abolished 
the  refined  distinctions,  which  formerly 
prevailed  In  this  regard,  and  provides  as 
follows:  "Any  person  who  counsels,  aids, 
or  abets  In  the  commission  of  any  offense, 
may  be  charged,  trie<l,  and  convicted  in 
the  same  manner  as  if  he  were  a  princi- 
pal." Comp.  St.  dlv.  8,  §  176.  In  People 
V.  Davidson,  5  Cal.  134,  the  supreme  court 
Interpreted  a  similar  law,  and  said  :  "The 
Indictment  in  charging  Davidson  and  Ken- 
nedy with  an  assault  with  an  intent  to 
commit  murder,  and  afterwards  Kennedy 
with  being  an  accessory,  charges  but  one 
offense.  *  *  •  It  is  not  error  to  charge 
the  defendant  as  principal  and  accessory 
in  the  same  Indictment. " 

It  is  argued  that  the  testimony  of  John 
Harrington  "was  Incompetent  and  imma- 
terial, and  tended  to  prejudice  the  minds 
of  the  jury. "  This  was,  in  substance,  that 
be  was  standing  by  the  door  at  the  head 
of  the  hall  stairs,  and  heard  the  defendant 
say,  when  going  out  of  the  door,  that  he 

would  kill  the  son  of .   "King    •   •    • 

was  talking  to  Peters;  hedld  not  say  who 
be  would  kill. "  It  is  uncontradicted  that 
there  was  a  difficulty  between  the  accused 
parties  and  the  deceased  In  the  hall  spoken 
of  by  the  witness,  where  there  was  a  dance, 
and  that  they  passed  down  the  .stairs  a 
tew  moments   before   the   fatal  shot  was 


fired  by  the  appellant.  James  Hlggins 
testified  that  he  "saw  King  and  Peters 
there  at  the  foot  of  the  stairs,  •  •  • 
and  I  beard  Thomas  King  say:  'Smash 

the  son  of when  he  comes  down  the 

stairs.'  He  made  this  remark  to  George 
Peters,  and  he  did  not  say  the  name  of  any 
party  or  person. "  We  are  satisfied,  after 
the  reading  of  the  evidence,  that  the  testi- 
mony of  the  witness  Harrington  was  a 
part  of  the  res  gestw,  and  should  therefore 
be  considered  by  the  jury  In  its  relations 
to  the  entire  transaction.  The  bare  fact 
that  the  threats  thus  uttered  did  not  dis- 
close the  name  of  any  party  did  not  make 
them  immaterial  or  irrelevant.  The  evi- 
dence In  the  transcript  establishes  beyond 
a  reasonable  doubt  that  the  person  bo 
threatened  was  the  deceased. 

An  examination  of  the  record  shows 
that  every  issue  In  the  case  was  thought- 
fully covered  by  the  court  in  29  instruc- 
tions. They  follow  the  sections  of  the 
statute,  which,  with  some  raodiflcationa 
and  explanations  that  should  be  adjusted 
to  the  exceptional  facts  of  each  contro- 
versy, embody  the  law  which  is  applicable. 
No  requests  were  made  by  the  appellant 
for  further  instructions,  and  he  now  at- 
ta4;kB  with  authorities  that  which  defines 
a  "reasonable  doubt,"  and  the  sole  criti- 
cism Is  that  it  embraces  conflicting 
phrases.  It  is  claimed  that  the  expres- 
sion, "In  their  own  most  important  con- 
cerns or  affairs  of  life,"  contradicts  the 
words,  "in  the  graver  and  more  impor- 
tant affairs  of  life. "  Viewing  the  whole 
paragraph,  there  is  no  difference  In  the 
meaning  of  both  clauses,  and  the  rule  that 
conflicting  instructions  are  erroneous  has 
no  bearing  upon  the  proposition.  We  con- 
clude that  the  appellant  has  had  a  legal 
trial,  and  that  the  verdict  Is  founded  upon 
the  law  and  evidence.  It  is  therefore  or- 
dered that  the  judgment  be  affirmed,  and 
that  the  same  be  carried  into  effect  as  en- 
tered in  the  court  below. 

HA.BWOOD  and  De  Witt,  JJ..  concur. 


Kleinscbmidt  et  al.  v.  Klbinscbmtdt  et  al. 
{Supreme  Court  of  Montana.    April  34,  1890.) 

DbBD  ABSOLrTE    IN  FoBM— BOXD  TO  RgOOSVBT— 

Speoipio  Pkrpohmanck. 

1.  Where  a  deed  absolute  in  form  waa  given 
in  consideration  of  the  erantecs'  note  for$5,500,  and 
the  grantees  at  the  same  time  executed  a  bond  pro- 
viding tbat,  if  they  did  not  reconvey  upon  the  pay- 
ment to  them  of  $5,600,  with  interest  at  10  per 
cent.,  before  a  given  dat«,  "then  this  obligation  to 
be  void,  otherwise  to  remain  in  full  foroe, "  a  suit 
for  specific  ^rformance  cannot  be  maintained, 
since  the  obligation  Is  not  to  reoonvey,  but  to  for- 
feit tS.SOO  on  failure  to  reconvey. 

3.  It  appearing  that  the  note  was  paid  by  the 
grantees,  and  that  no  tender  of  the  amount,  with 
interest,  was  made  to  them  by  plaintiffs,  the  trans- 
action, on  its  face,  bore  no  proof  that  the  deed  waa 
intended  by  the  parties  to  be  a  mortgage. 

Appeal  from  district  court,  Lewis  and 
Clarke  county ;  William  H.  Hunt,  Judge. 

The  complaint  In  this  case  was  filed  Sep- 
tember 7, 1888.  It  alleges  that  the  plain- 
tiffs were  the  owners,  and  seised  In  fee,  of 
the  premises  in  controversy,  describ'ng 
them  by  metes  and  bounds;  that,  being 
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80  seised,  on  the  14th  day  of  May,  1884, 
plain tUfB  executed  and  delivered  to  defend- 
ants a  warranty  deed  of  the  premises; 
that  said  conveyance,  althoogh  in  form  a 
warranty  deed,  was  in  fact  a  mortgage, 
and  was  made  and  intended  by  all  the  par- 
ties to  secure  the  repayment  to  the  defend- 
ants of  the  sum  of  f  5,500,  which  sum  the 
defendants  on  said  day  loaned  to  the 
plaintiff  Carl  Kleinschmidt ;  that  on  the 
same  day,  and  as  part  of  the  transaction, 
the  defendants  executed  and  delivered  to 
the  plaintiffs  a  writing  obligatory,  in  the 
penal  sum  of  |5,500,  conditioned  that  they 
woald,  on  or  before  the  Ist  day  of  Aueust, 
18S6,  recouvey  to  the  plaintiffs  said  prem- 
ises, on  payment  by  the  plaintiffs  to  defend- 
ants of  said  sum  of  $5,600,  with  Interest 
from  May  14, 1884,  at  the  rate  of  10  percent, 
per  annum.  The  complaint  further  alleges 
a  tender  of  said  sum  on  August  1, 1886,  to 
the  defendants,  and  refusal  of  said  tender 
by  defendants.  The  prayer  of  the  com- 
plaint is :  First,  that  the  plaintiffs  be  al- 
lowed to  red  em  said  lands  from  said 
mortgage,  upon  paying  to  the  defeudant« 
the  amount  dne  thereon;  secoud,  that  up- 
on such  payment  the  defendants  reconvey 
to  the  plaintiBs,  by  good  and  suSIoient 
warranty  deed,  all  and  singular  the  afore- 
said lands;  third, th&t  the  plaintiffs  recov- 
er their  costs  herein,  and  that  they  have 
such  other  and  farther  relief  in  the  prem- 
ises as  to  this  court  may  seem  meet  and 
equitable.  The  answer  is,  first,  a  specific 
denliU  of  all  the  material  allegations  of 
the  complaint,  admitting,  however,  the 
making  of  the  deed  named  In  the  com- 
plaint, but  denying  that  it  was  intended  as 
a  mortgage.  The  answer  farther  alleges 
that  the  defendants  paid  plaintiffs  forsald 
premises  with  their  promissory  note  for 
$5,500,  payable  on  or  before  August  1, 1886, 
with  interest  at  10  per  cent. ;  that,  in  ad- 
dition to  the  provisions  of  the  bond  named 
In  the  complaint.  It  was  further  agreed 
that  the  plaintiff  Carl  Kleinschmidt  might 
return  said  promissory  note  to  the  defend- 
ants oo  or  before  August  1, 1886,  and,  if  so 
returned,  defendant  would  redeed  said 
premises.  In  case  of  the  failure  of  the 
plaintinto  return  said  note,  or  pay  said 
amount,  on  or  before  August  1,1886, plain. 
tiffs  should  lose  all  right  and  claim  upon 
said  premises.  The  answer  further  alleges 
that  the  plaintiff  tailed  to  comply  with 
the  terms  of  their  agreement  on  August  1, 
1886;  that  the  plaintiff  Carl  Kleinschmidt 
negotiated  said  note  shortly  after  obtain- 
ing possession  of  it ;  that  he  has  never  re- 
turned said  note,  or  tendered  said  money ; 
that  the  defendants  have  been  in  posses- 
sion of  the  premises  ever  since  May  14, 
1884;  that  the  pialntlOCarl  Kleinschmidt 
and  the  Blackfoot  Horse  &  Cattle  Com- 
pany were  also  Indebted  to  the  defendants 
at  the  time  of  this  transfer,  and  It  was 
agreed  that  this  Indebtedness,  and  other 
indebtedness  to  be  contracted  by  said  Carl 
Kleinschmidt  and  said  cattle  company, 
should  become  an  additional  claim  against 
any  interest  of  the  plaintiffs  in  the  prem- 
ises, but  that,  unless  plaintttfs  complied 
with  the  terms  and  conditions  of  the  bond, 
and  delivered  up  the  note  as  above  set 
forth,  then  plaintiffs  ceased  to  have  any  in- 
terest In  or  to  said  premises,  or  any  part 


thereof.   There  is  a  replication  denying  the 
material  allegations  of  the  answer. 

The  case  was  tried  tn  the  court  without 
a  jory.  A  motion  was  made  by  the  plain- 
tiffs for  Judgment  on  the  pleadings,  upon 
the  ground  that  the  answer  substantially 
sets  forth  that,  at  the  time  of  the  execu- 
tion of  the  conveyance,  the  further  indebt- 
edness of  Carl  Kleinschmidt  and  the  cattle 
company  should  become  an  additional 
dalm  against  the  interest  of  the  plaintiffs 
Id  the  premises  mentioned  in  the  deed,  and 
that  such  matter  in  the  answer  was  a  con- 
fession that  the  transaction  constituted  a 
mortgage,  as  contended  for  by  the  plain- 
tiffs, and  not  an  absolute  sale.  This  mo- 
tion was  denied.  The  court  found  the 
facts,  which  may  be  abbreviated  as  fol- 
lows: (1)  On  May  14, 1884,  the  plaintiffs, 
being  then  the  owners  of  the  premises  in 
controversy,  made,  executed,  and  deliv- 
ered their  warranty  deed  to  the  same  to 
the  defendants.  (3)  The  agreed  purchase 
price  was  $5,500.  (3)  In  payment  of  said 
>and,  defendants  delivered  to  plaintiff  Carl 
Kleinschmidt  their  promissory  note  for 
$5,500,  negotiable  In  form,  and  which  was 
subsequently  negotiated  by  plaintiffs  tor 
lull  value.  (4)  That  on  May  16,  1884,  de- 
fendants  made,  executed,  and  delivered  to 
plaintiffs  their  bondloradeed of  said  prop- 
erty in  the  penal  sum  of  $5,500;  that  said 
bond  sets  forth  that  the  obligors,  the  de- 
fendants, are  bound  to  the  obligees,  the 
plaintiffs,  in  the  penal  sum  of  $6,500;  that 
the  condition  of  the  obligation  is  such 
that  if  the  obligors  shall,  on  or  before  the 
Ist  day  of  August,  1886,  make,  execute,  and 
deliver  unto  the  said  Carl  Kleinschmidt 
and  Marie  Kleinschmidt  (provided  the 
said  Carl  Kleinschmidt  and  Marie  Klein- 
schmidt shall,  on  or  before  that  day, 
have  paid  to  the  said  obligors  the  sum 
of  $5,500,  with  Interest  at  the  rate  of 
10  per  cent,  per  annum,  the  price  by  the 
said  Carl  Kleinschmidt  and  Marie  Klein- 
schmidtagreed  to  be  paid  therefor,)  a  good 
and  sufficient  conveyance,  a  guaranty 
deed,  free  from  all  incumbrances,  all  that 
certain  lot  (describing  the  premises,)  then 
this  obligation  to  be  void ;  otherwise  to 
remain  in  full  force  and  virtue,  etc.  (5) 
Said  deed  and  bond  were  duly  filed  for  rec- 
ord. (6)  The  note  given  by  defendants  to 
plaintiffs  was  given  and  received  In  full 
paymentof  the  agreed  purchase  priceofthe 
plaintiffs'  Interest  in  said  land ;  that  the 
)  transaction  was  intended  as  an  absolute 
sale  of  the  premises,  and  aaagreement  to 
reconvey  the  same  unon  the  plaintiffs' 
compliance  with  the  terms  and  conditions 
of  the  bond.  The  agreement  to  reconvey 
contained  no  reference  to  the  deed,  nor 
were  there  any  words  or  provisions  show- 
ing that  the  bond  was  Intended  as  adefea- 
sance  to  said  deed,  and  the  bond  was  not 
BO  intended.  (7)  At  the  time  of  the  trans- 
action, it  was  further  agreed  between  the 
paiides  that  plaintiffs  might  take  up  said 
bond  by  returning  said  note,  instead  of 
paying  the  amount  set  forth  in  the  bond ; 
but  this  was  a  privilege  given  by  defend- 
ants to  pialntllfs,  and  there  was  no  obli- 
gation on  the  part  of  the  plaintiffs  to  re- 
turn the  note,  unless  they  desired.  (8)  The 
delivery  of  the  note  by  defendants  to  plain- 
tiffs was  not  a  loan,  and  d)d  not  create  an 
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indebtedness  from  plalntitTs  tod^endants. 
(9)  There  was  no  act  to  be  done  by  plain- 
tifls  for  which  the  deed  was  intended  to  be 
a  security.  (10)  The  Intention  of  the  plain- 
tiffs was  to  make  an  absolute  sale,  and 
the  Intention  of  the  defendants  was  to 
make  an  absolute  purchase,  with  the  right 
of  the  plaintlfTs  to  repurchase,  upon  a  com- 
pliance with  the  terms  of  the  bond.  (11) 
That  the  deed  was  not  Intended  by  any  of 
the  parties  to  be  a  security  for  the  pay- 
ment of  any  money,  or  the  performance  of 
any  act.  (12)  The  consideration  of  f  5,600 
was  full  value  for  the  land.  (13)  That,  up- 
on the  execution  and  delivery  of  the  deed, 
plaintiffs  gave  defendants  possession  of 
the  premises,  which  they  have  ever  since 
held.  (14)  That,  at  the  time  of  these 
transactions,  Carl  Klelnschmidt  was  con- 
siderably in  debt,  and,  with  the  exception 
of  his  interest  in  this  land,  had  little  or  no 
property  subject  to  execution,  and  that 
the  plaintiffs  made  this  sale  with  Intent  to 
hinder  and  delay  the  creditors  of  Carl 
Klelnschmidt.  (15)  On  August  1,  1886,  Al- 
bert Klplnschmidt,  on  behalf  of  the  plain- 
tiffs, tendered  to  Louis  Hillebrecht,  defend- 
ant, f5,500,  and  no  more,  and  demanded  a 
deed  under  said  bond.  (16)  That  said 
Hillebrecht  did  not  waive  a  tender  of  the 
full  amount,  which  amount  was  $5,500, 
with  interest  at  10  per  cent,  per  annum 
from  May  16,  1884.  (17)  That  at  no  other 
time  have  plaintiffs  made  any  other  tender 
of  money,  nor  have  they  offered  to  return 
said  note.  (18)  The  note  has  been  paid 
by  defendants ;  that  said  payment  was  by 
them  resisted  in  an  action  at  law.  Upon 
the  facts  above  the  court  found  the  follow- 
ing conclusions  of  law:  (1)  The  defend- 
ants are  the  owners  in  fee-simple,  and  en- 
titled to  the  possession,  of  the  premises,  as 
af?alnst  plaintiffs,  and  all  persons  claiming 
under  them.  (2)  The  transactions  evi- 
denced by  the  deed  of  May  14, 1884,  and  the 
bond  of  May  16th, constituted  an  absolute 
sale,  and  not  a  mortgage;  nor  was  said 
bond  Intended  as  a  defeasance  of  the  deed. 
(8)  No  debt  or  other  obligation  was  cre- 
ated by  these  transactions  lor  which  the 
deed  could  constitute  a  security.  (4) 
"When  plaintiffs  sold  the  land,  they  were 
endeavoring  to  get  said  land  out  of  their 
hands,  in  order  to  delay  certain  creditors 
of  the  plaintiff  Carl  Klelnschmidt,  and,  by 
reason  of  their  attempt  to  hind  er  and  de- 
lay the  creditors  of  Carl  Klelnschmidt,  are 
not  entitled  to  the  relief  of  a  court  of  eq- 
uity. (5)  That  at  no  time  have  the  plain- 
tiffs made  any  legal  tender  of  the  amount 
due  under  the  bond,  and  have  therefore 
lost  all  their  right  to  enforce  from  the  de- 
fendants a  conveyance  of  the  land  in  con* 
troversy. 

Upon  these  findings  of  fact  and  concla- 
Blons  of  law,  judgment  was  entered  in 
favor  of  the  defendants,  confirming  their 
title  to  the  premises.  Plaintiffs  moved  for 
a  new  trial  on  the  grounds:  First.  Of  the 
Ineufflciency  of  the  evidence  to  justify  the 
findings  and  decision.  The  insufUciency  is 
specified  as  to  almost  all  the  findings  of 
fact,  and  in  each  instance  it  is  to  the  effect, 
simply,  that  the  finding  is  unsustnined  by 
the  evidence, setting  forth  the  reasons  why 
plaintiffs  consider  that  such  evidence  is  in- 
BufBclent.    They  further  specify  that  the 


finding  of  the  eourt  that  the  conveyance 
was  made  with  the  Intent  to  hinder  and 
delay  the  creditors  of  Carl  Klelnschmidt 
is  not  supr>orted  by  the  allegations  of  the 
answer.  SecoDd.  Plaintiffs  except  to  the 
conclusions  of  law  by  the  court  for  the 
reason  that  said  conclusions  are  contrary 
to  the  evidence.  Third.  Plaintiffs  assign 
errors  of  law  as  follows:  (a)  Error  in  ad- 
mitting testimony  tending  to  show  that 
Carl  Klelnschmidt  was  endeavoring  to 
hinder  and  delay  his  creditors,  there  being 
no  allegation  to  that  effect  in  the  answer; 
(ft)  error  In  overruling  plaintiffs'  motion 
for  judgment  on  the  pleadings.  The  mo- 
tion for  a  new  trial  was  by  the  district 
court  denied.  The  plaintiffs  appealed 
both  from  the  judgment  and  from  the  or- 
der denying  a  new  trial. 

McCutcheon  &  Mclntire,  for  appellants. 
Botkiim  &  Sbelton,  for  respondents. 

De  Witt,  J.,  {after  stating  the  facta  aa 
above.)  We  are  of  opinion  that  the  plain- 
tiffs' motion  for  a  judgment  on  the  plead- 
ings was  properly  denied.  The  allega- 
tions of  the  complaint,  material  to  the 
plaintiffs'  theory  of  the  ca«e,  are  all  spe- 
cifically denied  in  the  answer.  The  further 
matter  set  up  In  the  answer,  as  to  the  in- 
debtedness of  Carl  Klelnschmidt  and  the 
Blackfoot  Horse  &  Cattle  Company,  exist- 
ing and  to  be  incurred,  to  defendants,  be- 
ing a  lien  on  plaintiffs'  interest  in  the 
land,  was  conditioned  upon  plaintiffs' 
complying  with  the  terms  of  the  bond.  It 
left  the  Inquiry  to  be  decided  by  the  evi- 
dence, whether  the  Intent  of  the  parties 
was  that  the  transaction  should  be  a 
mortgage  or  a  sale,  and  the  court  properly 
heard  evidence  upon  that  issue.  The 
prayer  of  the  complaint  seems  to  be  for 
specific  performance  on  the  bond.  Plain- 
tiffs pray  that  the  d^endants  reconvey 
the  premises.  Such  relief  could  not  be 
granted  on  the  bond:  An  inspection  of 
that  instrumeat  reveals  the  fact  that  the 
obllgoi-s  make  no  covenant  to  reconvey. 
They  simply  agree  that,  if  the  obligees  pay 
them  $5,500  and  interest,  and  if  they  (the 
obligors)  do  not  make,  execute,  and  deliv- 
er a  deed,  then  the  bond  of  $5,500  shall  be 
in  full  force;  otherwise  to  be  null.  The 
obligors  could  discharge  the  bond  by  ac- 
cepting the  tender  of  $5,500  and  interest, 
and  then  paying  the  penal  sum  of  $5,600 
to  the  obligees.  No  conveyance  could  be 
compelled  under  the  bond  if  a  valid  tender 
had  been  made.  But  appellants,  in  their 
brief  before  us,  demand  "  other  and  further 
relief"  aa  prayed  in  the  third  division  of 
the  pra.rer  of  the  complaint;  that  is.  that 
the  deed  in  evidence  be  declared  to  be  a 
mortgage,  and  that  they  have  leave  to  re- 
deem such  mortgage.  We  have  carefully 
examined  the  voluminous  evidence  In  the 
record.  It  demonstrates  beyond  question 
that,  although  there  wcui  a  confiict  and 
contradiction,  the  findings  of  the  court  are 
sustained  by  the  evidence,  and  a  prepon- 
derance thereof.  Such  was  the  view  of  the 
lower  court  on  the  trial,  and  on  the  mo- 
tion for  a  new  trial.  This  court  will  not 
now  disturb  those  findings.  We  will  say. 
In  passing,  that  the  vie^v  we  take  of  the 
other  points  of  the  case  makes  It  unneces- 
sary to  decide  whether  the  fourteenth  find* 
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Jng  is  Bupported  by  the  pleadings.  That 
flndioK  is  not  necessary  to  the  determina- 
tion of  the  case. 

The  only  other  qnestioa  before  ns  Is  the 
concluBlon  of  the  court,  from  the  facts, 
that  the  transactions  were  a  sale,  and  not 
a  mortgage.  This  whole  proposition  has 
recently  been  so  ably  discussed,  and  the 
law  BO  clearly  defined,  by  the  late  terri- 
torial supreme  conrt,  through  Mr.  Justice 
Bacb.  (Gassert  v.  Bogk,  7  Mont.  585, 19 
Pae.  Rep.  281,)  that  the  law  is  no  longer, 
with  UB,  an  open  question.  The  court  in 
that  case  says :  "The  cases  cited  •  •  • 
may  be  divided  Into  three  classes.  •  •  • 
The  flrstclass  includes  those  cases  In  which 
the  papers,  (deed  and  bond,)  upon  their 
face,  recite  that  the  transaction  Is  one  for 
the  security  of  a  loan.  •  •  •  The  sec- 
ond class  inclndes  those  cases  where  evi- 
dence aliunde  shows  that  a  mortgage,  and 
not  a  sale,  was  Intended,  including  cases 
where  the  evidence  shows  such  facts  as  a 
previous  loan,  an  application  for  a  loan, 
great  difference  In  value,  application  on 
the  part  of  grantee  to  havethedebt  orpor- 
tlon  thereof  repaid.  •  •  •  Thethlrd  class 
of  caseBlsthatln  which  thecourtB  hold  that 
a  deed  with  contract  to  reconvey  are  per 
ee  mortgages. "  The  case  at  bar  is  not  In- 
cluded within  the  ilrst  class.  The  court, 
In  Gassert  v.  Bogk,  disavow  the  doctrine 
in  the  third  class.  The  only  standing  for 
appellants  is  to  bring  themselves  within 
the  second  clasa.  Changing  the  names  of 
parties  to  those  in  this  cane,  we  may  read 
again  from  Gassert  v.  Bogk,  page  599,  7 
Mont.,  and  page  284, 19  Pac.  Rep.:  "In  the 
case  under  consideration,  the  deeds  and 
contract,  upon  their  face,  show  an  abso- 
lute conveyance.  No  obligation  appears 
therelrom  binding  [Carl  Klelnscbmidt]  to 
pay  anything.  No  words  appear  from 
which  the  characteristic  of  security,  bo  es- 
sential to  a  mortgage,  can  be  deduced. 
PrtmH  flEUiki,  the  transaction  Is  one  of  sale. 
It  Is  Incumbent  upon  the  [plaintiffs]  to  pro- 
duce some  evidence  tending  to  show  that 
a  mortgage  in  fact  was  intended. "  And  at 

Sage  600,  7  Mont.,  and  page  286, 19  Pac. 
:ep.,  same  case,  as  follows:  "Where  the 
papers  do  not  show  that  a  security  was 
meant,  It  is  Incnmbent  upon  the  party 
seeking  to  establish  a  mortgage  to  show 
that  a  mortgage  was  Intended."  The 
court,  in  the  case  before  us,  has  found  from 
the  evidence  that  a  mortgage  was  not  in- 
tended, hut  that  the  papers  were  Intended 
as  an  absolute  sale,  and  an  independent 
privilege  to  repurchase.  The  reason  and 
the  antbority  of  Gassert  v.  Bogk  are  sniS- 
cient  In  this  case.  We  are  of  opinion  that 
the  Judgment  and  order  denying  the  mo- 
tion for  a  new  trial  ahoald  be  alBrmed, 
and  it  is  so  ordered. 

Blake,  C.  J.,  and  Harwood,  J.,  concur. 

O'Callauhan  et  al.  t.  Bodb  et  a/. 

(Supreme  Court  of  California.  June  12,  1890.) 
Dbath  bt  WROKorin<  Act  —  Contbibutort  Neq- 

UOENCK  —  FaBTIBB  —  IlEASlIBB    Of    DaJIAOES  — 

Pbacticb. 

1.  In  an  action  to  recover  dam  ages  for  the  deatb 

of  plaintlSg'  intestate,  it  appeared  that  deceased 

was  killed  by  a  bale  of  goods  which  was  rolled 

town  on  him  m  be  was  passing  tbroogb  defend- 


ant's warehouse  from  the  ofBce,  n>%ere  he  went 
every  day  to  deliver  a  paper.  There  were  two 
antranoes  to  the  paasafre-way  leading  through  the 
house,  both  of  wnlch  were  used,  though  one  was 
larger  and  more  used  than  the  other.  Deceased 
had  entered  by  the  smaller,  where  there  was  no  one 
to  warn  him  that  goods  were  being  thrown  down 
in  the  passage-way,  though  such  warning  was 
given  at  the  other  entrance,  field,  that  defend- 
ants were  negligent  in  not  giving  such  warning. 

2.  It  was  not  oontrlbutory  negligence  on  the 
part  of  deceased  to  enter  by  the  smaller  way,  where 
there  was  no  warning  of  any  danger,  though  he 
was  ordinarily  in  the  habit  of  entering  by  the  main 
door,  at  the  other  end  of  the  house. 

8.  Nor  was  his  failure  to  get  out  Of  the  way 
when  the  men  shouted,  after  having  started  the 
bale  down  from  the  pile,  contributory  negligence. 

4.  A  demurrer  on  the  ground  that  plaintifta 
have  not  legal  capacity  to  sue  must  be  overruled 
If  any  one  of  the  plaintiffs  has  capacity  to  sue. 

5.  A  demurrer  on  the  ground  of  misjoinder  of 
parties  must  specify  wherein  the  misjoinder  exists. 

6.  Where  the  petition  shows  that  the  mother 
of  deceased  is  his  sole  heir,  and  that  deceased 
was  killed  tlirough  the  negllgenoe  of  defendants, 
whereby  she  was  damniflcid,  it  states  facts  sofB- 
oleut  to  constitute  a  cause  of  aotlon. 

7.  When  the  evidence  shows  that  deceased  was 
28  years  old,  of  good  habits,  and  the  sole  support 
of  Bis  mother  and  her  children,  to  whom  he  gave 
from  140  to  950  per  month,  a  verdict  for  98,000  i* 
not  excessive, 

8.  Where,  on  appeal.  It  appears  that  during  1^ 
trial  plaintiffs'  counsel  handed  the  clerk  a  paper 
stating  that  It  was  in  reference  to  the  guardian 
ad  lUem,  it  will  be  presumed  in  favor  of  the  judg- 
ment that  the  guardian  was  properly  appointed, 
though  the  contents  of  the  paper  do  not  appear. 

9.  A  variance  between  the  allegations  of  the 
petition  and  the  proof  as  to  the  sex  of  the  minor 
children,  brothsia  and  sisters  of  deceased,  is  not 
materiaL 

Commissioners'  declsloh.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  T.  H.  Reabdun, 
Judge. 

W.  W.  D&vldaon,  for  appellants.  J.  D. 
Sullivan  and  Henry  McCrea,  tot  respond- 
ents. 

Gibbon,  C.  This  was  an  action  against 
the  owners  of  a  warehouse  to  recover 
damages  for  the  death  of  one  Francis  J. 
O'Oallaghan,  which  Is  alleged  to  have  been 
caused  by  thenegligence  of  tfaedefendants. 
The  plaintifl  had  a  verdict  and  Judgment, 
and  the  defendants  appeal. 

The  general  features  of  the  case  are  as 
follows:  The  warehouse  was  oblong  In 
form,  and  had  a  wide  door  and  pasnage 
at  one  end,  and  a  small  door  and  passage 
at  the  other.  These  two  passages  were 
parallel  with  each  other,  and  at  right  an- 
gles to  the  length  of  the  building.  Be- 
tween them  was  a  large  room  or  space  In 
which  balee  of  merchandise,  etc.,  were  so 
piled  as  to  leave  a  passage  or  gangway  con- 
necting tbetwopassagee  above  mentioned. 
The  office  was  on  the  passage-way  lead- 
ing from  the  small  door.  On  the  morning 
of  the  accident  the  employes  were  engaged 
in  throwing  bales  of  bags  from  the  top  of 
the  pile  into  the  gangway.  The  deceased 
was  In  the  habit  of  coming  to  the  building 
to  dellvera  pobllcatlon called  the"Gulde. " 
He  usually  entered  by  the  main  entrance, 
(the  large  door,)  came  down  the  gang- 
way to  the  passage  leading  to  the  small 
door,  and  put  up  the  Gnideln  a  room  ad- 
Joining  the  office.  On  the  day  of  the  acci- 
dent, however,  be  entered  by  the  small 
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door,  pat  up  his  paper  In  the  usual  place, 
and  started  to  go  out  through  the  gang- 
■way  to  the  main  entrance.  The  men  en- 
gaged In  throwing  down  bales  Into  the 
gangway  did  not  see  him  until  it  was  too 
late.  He  was  struck  by  a  bale  weighing  be- 
tween six  and  seven  hundred  pounds,  and 
almost  instantly  Itilled. 

The  main  position  ol  the  appellants,  on 
the  merits,  is  that  there  was  no  negligence 
on  the  part  of  the  defendants,  or.  It  there 
was.  that  there  was  contributory  negli- 
gence on  the  part  of  the  deceased.  We 
think  that  theevidence  shows  that  the  de- 
fendants were  guilty  of  negligence.  The 
gangway  was  a  place  through  which  per- 
sons having  business  at  the  warehouse 
we'^  accustomed  to  pass.  It  was  the 
mode  of  reaching  the  office  from  the  pas- 
sage-way at  the  main  entrance.  It  was 
the  way  "that  everybody,  strnugers  as 
well  as  others  In  the  employ  of  Bode  & 
Haslett,  used  ingoing  to  the  office. "  And 
it  was  the  usual  route  of  the  deceased  in 
his  regular  visits  to  the  place  where  he 
was  in  the  habit  of  putting  up  the  Guide. 
The  throwing  of  heavy  bales  into  such  a 
gangway  made  it  a  place  of  danger.  It 
was  a  case  in  which  precautions  were  nec- 
essary. Especially  is  this  true  under  the 
circumstances  of  the  case.  According  to 
the  foreman,  who  was  in  the  employ  of 
the  defendants  at  the  time  of  the  trial : 
"It  was  not  possible  for  the  man  standing 
up  there  on  the  top  of  the  bales  to  see. 
from  his  position,  where  the  bales  would 
land  when  they  came  down.  He  knew 
they  wouldlandinthepassage-way.  That 
was  the  only  place  for  them  to  land  down 
below  there.  He  could  not  see  where  they 
were  going  to  hit."  The  employes  of  the 
defendants  seemed  to  have  felt  that  some 
precautions  were  necessary,  for  a  look- 
out was  stationed  at  the  main  entrance. 
This  was  well  enough  for  that  entrance. 
But  some  precaution  should  have  been 
taken  for  the  other  entrance.  The  only 
thing  done  to  the  latter  entrance,  how- 
ever, was  to  throw  down  a  couple  of 
bales  near  that  end  of  the  passage.  These, 
however,  did  not  block  the  whole  of  the 
passage,  but  left  room  for  a  man  to  pass 
by  them ,  and  we  think  that  such  a  par- 
tial obstruction  of  such  a  place  would  not 
be  a  sufficient  warning  to  persons  who 
were  In  the  habit  of  using  the  passage. 
It  would  have  been  a  very  simple  matter 
to  have  drawn  a  rope  across  that  end  of 
the  gangway,  or  to  have  posted  a  notice 
of  danger  there,  or  even  to  have  stationed 
a  lookout  there,  as  was  done  at  the  other 
entrance.  The  want  of  such  a  precaution, 
under  the  circumstances,  seems  to  us  to 
have  been  negligence;  and  the  fact  that 
other  warehousemen  were  in  the  habit  of 
acting  similarly  dues  not  excuse  the  de- 
fendants. 

The  deceased  was  not  guilty  of  contrib- 
utory negligence.  He  came  to  the  ware- 
house upon  a  matter  of  business.  It  is 
true  that  he  was  in  the  habit  of  entering 
by  the  main  entrance.  But  the  other, 
though  furnished  with  a  lock,  was  kept 
unlocked;  and,  though  it  was  not  much 
resorted  to,  it  was  sometimes  used  by  the 
employes,  and  occasionally  by  teamsters. 
The  fact  that  the  deceased  used  It  on  the 


day  of  the  accident  admits  of  the  inference 
that  he  knew  about  It;  and  there  is  no 
pretense  that  either  he  or  any  one  else  was 
forbidden  to  use  it,  or  notified  that  it  was 
dangerous  to  do  so.  We  see  nothing  in 
the  evidence  to  show  that  the  entrance  by 
tlie  small  door  constituted  negligence  on 
his  part.  Being  in  the  building,  and  having 
put  up  the  Guide  as  usual,  it  was  perfectly 
natural  and  proper  for  him  to  attempt 
to  go  out  through  the  gangway.  That 
was  the  passage  which  he  and  others  ordi- 
narily used;  and,  as  above  stated, its  par- 
tial obstruction  by  a  couple  of  bales  was 
not  a  sufficient  indication  that  it  was  dan- 
gerous. 

Nor  was  begullty  of  negligence  In  falling 
to  appniciate  the  situation  when  the  em- 
ployesshouted  to  him.  These  shouts  were 
just  as  the  bale  was  toppling  over,  and 
after  the  man  on  the  top  of  the  pile  had 
lost  control  of  It.  The  decpased  evidently 
heard  the  shonts,  but  did  not  know  just 
what  to  make  of  them.  "He  made  a  kind 
of  look.  He  still  walked  just  as  fast  as  he 
could.  He  came  right  under  the  bale,  mak- 
ing a  kind  of  look  up,  so  fust  as  he  could 
run."  The  interval  between  the  shouts 
and  the  time  the  huge  mass  came  bound- 
ing down  the  passage  could  not  have  been 
great;  and  we  do  not  think  that,  under 
the  circumstances,  an  ordinarily  prudent 
and  self-possessed  man  could  be  expected 
to  do  any  better. 

Quite  anumberof  other  points  are  made, 
which  will  be  briefly  noticed : 

It  is  contended  that  the  demurrer  to  the 
complaint  should  have  been  sustained. 
The  action  was  brought  by  the  mother  of 
the  deceased,  and  bis  brother  and  sisters. 
The  counsel  for  the  appellants  says  that 
"the  complaint  discloses  that  the  plain- 
tiff, Catherine  O'Callaghan,  mother  of  the 
decedent, is  his  sole  heir,"  and  argues  that 
the  other  plaintiffs  did  not  have  legal  ca- 
pacity to  sue.  But  the  demurrer  is  not 
drawn  so  as  to  present  that  question.  It 
says  that  "the  plaintiffs"  have  not  legal 
capacity  to  sue,  and,  as  it  Is  admitted  that 
one  of  them  had  capacity  to  sue,  this 
ground  of  demurrer  was  too  broad,  ajid 
was  properly  overruled. 

It  is  also  said  that  there  was  a  rolejoiu- 
der  of  parties  plaintiff,  nnd  a  misjoinder  of 
causes  of  action.  These  points,  like  the 
foregoing,  are  based  upon  the  alleged 
want  of  right  in  the  plaintiffs  other  than 
the  mother  of  the  deceased,  but  the  de- 
murrer doesnot  specify  wherein  thealleg«d 
misjoindeiB  existed.  It  is  not  sufficient  for 
a  demurrer  on  either  of  these  grounds  to 
simply  follow  the  language  of  the  statute. 

As  the  deceased  left  neither  wife,  issue, 
nor  father  surviving  him,  his  mother  is  liis 
sole  heir,  under  section  1386,  subd.  2,  ol  the 
Civil  Code.  The  complaint  shows  these 
facts,  and  also  that  the  deceased  was 
killed  through  the  negligence  of  defend- 
ants, by  which  his  mother  was  damnified. 
This  being  so,  the  demurrer  upon  the  gen- 
eral ground  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause 
of  action  was  properly  overruled,  because 
a  general  demurrer  Is  not  sustainable  if 
the  complaint  states  a  cause  of  action  In 
favor  of  any  one  of  several  plaintiffs. 

It  is  cuuteaded  that  there  were  errors  in 
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mllngH  upon  evidence.  It  Ib  ob)ected  that 
the  judge  was  absent  from  the  court-room 
(luring  a  portion  ot  the  trial.  This,  bow- 
ever,  was  not  an  error.  It  may  have  been 
an  Irregularity,  but  the  motion  for  new 
trial  WEB  not  on  that  ground.  In  the  next 
piace,  the  counsel  for  the  appellants  made 
no  objection  to  the  temporary  absence  of 
the  judge.  See  Hayne,  New  Trial  &  Ap- 
peal, §  27. 

After  the  sister  of  thedeceased  had  given 
several  answers,  part  of  one  of  which  was 
not  responsive  to  the  question,  the  counsel 
for  the  defendant  said :  "  I  object  t<j  the 
questions  on  the  ground  that  they  are  ir- 
relevant, "etc.  The  court  stated  that  it 
should  have  to  allow  them,  and  the  exami- 
nation drifted  to  something  else.  If  tlie 
counsel  had  desired  the  non-responsive 
part  of  the  answer  striclcen  out,  he  should 
have  made  a  motion  to  that  effect.  The 
question  was  proper,  and  called  for  rele- 
vant and  competent  testimony. 

The  fact  that  the  deceased  once  owned 
a  route  on  the  Examiner,  and  sold  it  for 
$1,000,  was  probably  irrelevant;  but  we 
do  not  see  how  it  could  have  Injured  the 
defendants. 

The  question  objected  to  at  folio  121 
was  substantially  answered  by  the  re- 
sponse to  the  next  question.  Therefore,  If 
there  was  any  error  in  sustaining  the  ob- 
jection it  was  cured. 

A  further  contention  is  that  there  was 
error  In  tlie  instructions  to  the  jury.  The 
flrst  point  under  this  head  seems  to  be 
based  upon  the  ground  that  there  was  a 
misjoinder  of  parties  plaintiff.  But  there 
waB  no  issue  as  to  this.  The  facts  ap- 
peared In  the  complaint,  and  henco  the  ob- 
jection was  one  that  should  have  been 
taken  by  demurrer.  This  was  not  done, 
as  already  shown  in  passing  upon  the 
points  in  the  demurrer,  and  in  consequence 
was  waived.  The  warehouse  was  a  bond- 
ed warehouse,  and  there  was  the  usual 
government  agent  on  the  premises  to  look 
after  the  duties.  The  evidence  showed 
conclusively  that  the  defendants  were  the 
persons  liable  for  any  negligence  in  rela- 
tion to  the  occurrence  In  question.  The 
coart  might  properly  have  given  a  direct 
instruction  to  that  effect.  It  did  not  give 
Bucb  instruction,  but  told  the  jury  that 
the  dcitendantB,  and  not  the  government 
agent,  were  liable  under  certain  condi- 
tions. It  is  claimed  that  in  stating  the 
condltiooB  the  court  omitted  an  impor- 
tant one.  But,  inasmuch  as  the  court 
might  have  instructed  the  jury  that  the 
defendants  were  liable  for  any  negligence 
that  occurred,  the  error,  if  such  it  be,  was 
clearly  immaterial.  The  next  point  Is 
based  upon  the  use  of  the  word  "plaintiH" 
instead  of  "decedent"  in  the  instruction 
marked  "XX."  It  is  apparent,  however, 
that  this  was  a  mere  inadvertence,  and 
that  it  coold  not  have  misled  the  jury.  It 
is  further  claimed  that  the  couil  erred  in 
refusing  to  give  certain  instructions  to  the 
jury  requested  by  defendants.  These  In- 
stmctions  number  38  in  all ;  and  the  only 
argument  in  relation  to  them  is  based 
upon  the  idea  of  the  misjoinder  of  the  par- 
ties plaintiff,  which  has  already  been  dis- 
pose of.  Hence  we  do  not  feel  called  upon 
to  examine  the  instructions  any  further. 


It  is  suggested  that  the  d'ama'ges  given 
are  excessive.  The  deceased  was  a  young 
man  of  23,  of  good  habits,  and  was  the  sole 
support  ot  his  widowed  mother  and  her 
minorchildren.to  whom  he  gave  out  of  his 
earnings  f40  or  f 60  a  month.  The  verdict 
was  for  f  3,000.  We  do  not  think  that  this 
amount  was  excessive. 

It  is  urged  that  there  was  no  evidence 
in  support  of  the  allegation  that  a  guard- 
ian ad  litem  for  the  infant  plaintiffs  was 
appointed.  We  are  by  no  means  sure  that 
the  court  which  appoints  a  guardian  ad 
litem  to  conduct  a  particular  suit  will  not 
take  judicial  notice  of  his  appointmeut,  so 
far  as  the  purposes  ot  that  suit  are  con- 
cerned. But  it  Is  not  necessary  to  express 
an  opinion  upon  this  point.  It  appears  in 
this  case  that  during  the  trial  the  plain- 
tiff's counsel  handed  a  paper  to  the  clerk, 
saying:  "This  Is  the  paper  in  reference  to 
the  guardian  ad  litem. "  Nothing  else  was 
said  by  either  party,  and  presumably  the 
clerk  took  charge  of  the  paper,  as  he 
would  in  the  case  ot  any  exhibit  in  the 
case.  This  is  not  a  very  formal  way  ot 
putting  a  paper  in  evidence.  But  we  think 
that  all  the  parties  must  have  understood 
that  the  paper  was  in  evidence,  and  con- 
sequeutlv  that  it  must  be  held  to  be  so. 
Wright  V.  Roseberry,  81  Cal.  87,  22  Pac. 
Bep.  336.  It  therefore  appears  that  a  pa- 
per in  relation  to  the  guardian  ad  litem 
was  in  evidence.  What  were  Its  contents? 
It  certainly  was  incumbent  upon  the  ap- 
pellants to  show  what  the  contents  were. 
Notwithstanding  that  it  was  not  a  most 
complete  and  perfect  appointment,  the 
presumption  is  in  favor  of  the  judgment, 
and  the  party  alleging  error  roust  make  it 
afSrmatively  appear.  For  analogous  ap- 
plications of  this  rule,  see  Gark  v.  Saw- 
yer, 48  Cal.  141, 142;  People  v.  Qrundell,  75 
Cal.  804.  ITPac.  Bep.  211. 

It  was  argued  that  the  evidence  Is  in- 
sufficient to  show  that  the  plaintiffs  were 
the  only  heirs  at  law  ot  the  deceased.  But 
we  think  that  these  facts  sufficiently  ap- 
pear. The  witness  Mary  Kepple  testified 
as  follows:  "Question.  Yon  are  the  sister 
of  Frank  O'Callaghan.  who  waai  killed? 
Answer.  Yes,  sir;  lam.  Q.  Is  your  father 
living  or  dead?  A.  My  father  died  the  23d 
of  Mareh;  six  weeks  before  Frank  was 
killed.  Q.  Ib  your  mother  living  now  ?  A. 
Yes,  sir;  she  is  sick  In  bed.  •  •  •  Q. 
Who  was  your  support  up  to  the  time  of 
the  death  of  Frank  O'Callaghan?  A.  Frank 
wasthesolesupport.  •  •  •  He  brought 
in  f  14  a  week  from  the  Examiner,  and 
would  turn  all  of  that  money  in  to  his 
mother,for  her  and  the  four  little  children, 
—a  brother  thirteen  years  old,  a  little  girl 
going  on  twelve :  the  other  baby  is  going 
on  six;  this  little  boy  is  two  and  half 
years  old.  He  supported  all  ot  them.  My 
mother  is  living.  She  is  in  bed,  sick. 
•  •  •  Q.  Frank  was  unmarried,— had 
no  wife?  A.  No;  single.  •  •  •  He  was 
twenty-three  years  and  ten  months  old  at 
the  time  he  died.  He  worked  for  the  last 
thirteen  or  fourteen  years  for  the  family. " 
It  is  true  there  was  a  slight  variance  be- 
tween the  testimony  of  this  witness  and 
the  allegations  of  the  complaint  respecting 
the  minor  children.  She  says  there  were 
two  boys,  one  girl,  and  another,  whose 
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•ez  stte  failed  to  state,  while  It  is  alleged 
that  auch  children  conslRted  of  one  boy  and 
three  girls,  bat  we  do  not  deem  this  of  suf- 
ficient Importance  to  warrant  a  reversal. 
This  same  witness  did  not  say  whether  her 
mother  and  the  minor  children  were  the 
same  persons  who  were  named  as  plain- 
tiffs in  the  complaint,  nnr  that  her  de- 
ceased brother  never  had  been  married,  but 
we  think  the  jury  properly  inferred  these 
facts  from  what  she  did  say.  We  are  un- 
able to  perceive  any  prejudicial  error  in  the 
record,  and  therefor«  advise  that  the  judK- 
meut  and  order  appealed  from  be  affirmed. 

We  concar:    Foots,  C;  Haynb,  C. 

Pkr  Ccriam.  For  the  reasons  Kiven  In 
the  foreguine  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 

*  Cat  Unrep.  M5         """" 

MuRDocK  r.  Clarke  et  al.    (No.  13,475.) 
(.Supreme  Court  of  Cdlifomia,    June  7,  1890.) 

MORTSAOBS — ACCOUNTISO. 

1.  A  conveynnce  of  land  to  secure  the  payment 
of  money,  though  the  grantee  Is  put  in  possession 
under  an  agreement  for  an  accounting  for  the 
rents  and  proQts,  is  only  a  mortgage,  and  does  not 
pass  the  legal  title. 

2.  By  an  agreement  between  a  mortgagor  and 
mortgagees,  the  latter  were  to  have  the  sole  right 
to  the  possession  of  the  land  mortgaged,  account- 
ing for  the  rents  and  profits,  and  were  to  select  a 
person  to  manage  the  property.  At  an  account- 
ing  against  the  mortgagees,  the  latter  testified 
that  they  were  to  send  a  man  to  take  possession,  in 
order  to  take  care  of  the  personal  property  secu- 
rity, and  that  everything  was  to  be  run  in  their 
name.  They  also  spoke  of  the  man  selected,  both 
in  their  testimony  and  in  the  pleadings,  as  their 
agent.  Held  that,  for  the  parposes  of  possession 
and  accounting,  such  person  must  he  considered 
as  the  agent  of  the  mortgagees  only,  although  his 
selection  was  approved  by  the  mortf^gor,  and  hia 
■alary  was  paid  as  a  part  of  the  running  expenses. 

5.  In  such  case  the  mortgagees  are  held  to  the 
exercise  of  reasonable  diligence  In  the  manage- 
ment of  the  property  mortgaged. 

4.  Where  both  the  agent  and  the  defendants 
kept  their  own  cattle  on  toe  mortgaged  land,  along 
with  the  cattle  of  the  mortgagor,  the  wrong  done 
was  satisfied  by  charging  defendants  with  a  pro- 
portion of  the  running  expenses,  and  with  the 
value  of  the  use  of  the  land. 

6.  Nothing  was  chargeable  to  defendants  on 
account  of  horses  which  they  sent  to  the  land,  and 
which  were  needed  and  used  for  farm  work. 

6.  One  of  the  notes  given  by  the  mortgagor 
providing  for  compound  interest  If  not  paid  when 
due,  the  net  receipts  were  properly  applied  first  to 
the  payment  of  the  Interest  on  such  note. 

7.  Bums  advanced  to  the  wife  of  the  mortga- 
gor without  any  order  from  him  were  not  charge- 
able against  his  estate. 

8.  It  not  being  necessary,  under  Code  Civil 
Proo.  Cal.  S  454,  to  give  an  itemized  account  in  plead- 
ing, the  findings  need  not  give  the  items  of  the  ac- 
count. 

9.  One  who  accepts  a  bill  of  sale  purporting  to 
transfer  a  certain  number  of  cattle  is  not  estopped 
thereby  from  denying  that  he  actually  received  that 
number. 

10.  As  against  respondent«  on  appeal,  the  find- 
ings of  tlw  lower  conrtmust  be  presumed  to  be  true. 
It  will  not  l>e  presumed  that  an  error  was  the  result 
of  inadvertence. 

Commissioners'  decision.    Department  1. 
Appeal    from    superior    court,    Last^en 
county:  Phii^  W.  Kkyskr,  Judge. 
J.  D.  Goodwin,  D.  W.Jtnks,  and  W.  X. 


Ooodwio,  tor  appdtant.     A.  L.  Bart  and 
&  Soloa  HaU,  for  respondents. 

Hayne,  C.  This  is  the  second  time  that 
this  case  has  been  before  the  court  on  Its 
merits.  The  action  was  by  the  adminis- 
tratrix of  a  mortgagor  a.galn8t  the  mort- 
gagees in  possession  under  an  agreement 
fur  an  accounting  of  the  rents  and  profits, 
and  to  redeem  the  property.  The  trial 
court  adjudged  that  there  was  due  to  the 
defendants  the  sum  of  f.Sl,926.37;  that  up- 
on payment  thereof  the  defendants  should 
reconvey  the  real  property  and  redeliver 
the  personal  property;  and  that,  it  the 
plaintiff  should  fail  to  make  such  pay- 
ment within  30  days,  the  property  should 
"  vest  absolutely  in  the  defendants. "  The 
plaintiff  appeals  from  the  judgment,  and 
frnm  an  order  denying  a  new  trial. 

The  following  facts  are  undisputed:  On 
February  4,  1S7<>,  Adam  Murdock,  the 
plaintiff's  Intestate,  borrowed  from  the 
defendant  Clarke  the  sum  of  f 8,500,  and 
gave  his  uote  therefor,  to  become  due  one 
year  after  date,  with  interest  at  the  rate 
of  IJ^  per  cent,  per  month,  payable  semi- 
annunlly,  and.  If  nut  so  paid,  to  be  com- 
pounded. To  secure  the  payment  of  this 
note,  Murdock  made  a  deed  to  Clarke  of  a 
tract  ofSSOacrec  known  as  the  "Beaver 
Creek  Kanch, "  and  assigned  to  him  a  cer- 
tificate of  purchase  of  a  tract  of  4,360 
acres  situated  about  20  miles  from  the  first, 
and  known  as  the  ** Big  Valley  Ranch. " 
Soon  after  thif,  Clarke  assigned  to  the  de- 
fendant Cox  a  half  interest  In  this  note 
and  security.  Shortly  afterwards,  vi».,  on 
March  22d  of  the  same  year,  Murdock  bor- 
rowed trom  Clarke  and  Cox  a  further  sum 
of  f  ■'i.OOO,  and  gave  his  note  therefor,  bear- 
ing interest  at  \}i  per  cent,  per  month.  In 
order  to  secure  tne  payment  of  this  latter 
note,  and  to  further  secure  the  payment 
of  the  first  note,  and  of  such  additional 
sums  as  should  be  advanced,  it  was  agreed 
that  Clarke  and  Cox  should  take  posses- 
sion of  the  two  ranches,  and  of  the  cattle 
and  other  personal  property  thereon,  and 
out  of  the  rents  and  profits  should  pay  the 
running  expenses,  and  apply  the  balance 
to  the  liquidation  of  the  amount  due  to 
themselves.  The  property  was  to  be  man- 
aged by  a  person  to  be  selected  by  the  de- 
fendants, but  whose  salary  was  to  be  paid 
as  part  of  the  nmning  expenses.  Murdock 
had  permission  to  reside  upon  the  proper- 
ty, and  assist  in  the  work,  but  was  not  to 
exercise  any  control.  _  It  was  also  agreed 
that,  as  further  security,  Murdock  should 
assign  to  Clarke  and  Cox  a  half  interest  in 
a  portable  saw-mill,  then  on  public  land, 
together  with  the  machinery,  etc..  then 
owned  by  him  in  partnership  with  one 
Qoinn,  who  was  the  manager  thereof.  In 
pursuance  of  this  agreement,  the  defend- 
ants, with  the  appro%  al  of  Murdock,  se- 
lected one  Stanton  to  manage  tJie  proper 
ty,  and  he  went  there  on  March  22d ;  but 
the  formal  bill  of  sale  was  not  made  out 
until  April  10th.  On  the  next  day  after 
the  execution  of  this  bill  of  sale,  the  de- 
fendants advanced,  at  the  request  of  Mur- 
dock. the  sum  of  $3,176.45,  lor  which  he 
gave  his  note  bearing  Interest  nt  IJ^  per 
cent,  per  month;  and  subsequently  further 
ladvances  were  made.  -  Murdock  remained  ■ 
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upon  the  property  until  the  following  De- 
cember, at  which  time  he  died.  About 
eight  months  thereafter  the  plaintiff  was 
appointed  adrainletratrix  of  bis  estate. 
The  property  continued  to  be  managed  by 
Stanton  until  May,  1886,  at  which  time  he 
died,  and  one  Snell  was  appointed  by  the 
defendants  as  his  successor.  During  the 
period  of  Stanton's  management,  be  re- 
ceived various  sums  of  money  from  sales 
ol  cattle,  etc.,  out  of  which  sums  be  paid 
thernnnIn8;expenBes,and  gave  the  remain- 
der to  the  defendants.  During  a  consider- 
able portion  of  the  time  the  defendants 
had  cattle  of  tlieir  own  upon  the  ranches, 
and  Stanton  kept  his  own  cattle  there  al- 
so. They  were  not  kept  separate  from  the 
Murdock  cattle,  but  all  were  taken  care  of 
together.  The  accounting  sought  em- 
braces the  whole  period,  and  various 
charges  of  neglect  and  misfeasance  are 
made. 

A  fundamental  question  in  the  case  is  as 
to  the  capacity  in  which  Stanton  acted. 
The  defendants  contend  that  he  was  the 
agent  of  both  sides,  and  consequently  that 
neither  is  responsible  to  the  other  for  his 
acts,  while  the  appellant  contends  that  he 
was  the  agent  of  the  defendants  only.  We 
think  that  the  latter  position  is  correct. 
Until  recently  the  defendants  seem  to  have 
understood  that  Stanton  was  their  agent. 
At  the  first  trial  of  the  case  Clarke  testi- 
fied as  follows :  "  We  were  to  send  a  man 
to  take  possession  of  the  property,  take  a 
bill  of  sale  of  the  stock,  and  everything 
-was  to  be  run  in  our  name. "  And  at  the 
last  trial  the  same  defendant  testified  as 
follows :  "  I  told  Adam  Murdock  we  would 
have  to  have  a  mango  there  and  take  pos- 
session, or  the  personal  property  security 
would  be  no  good. "  The  other  defendant 
testified  at  the  first  trial  as  follows:  "I 
had  the  real-estate  possession  of  every- 
thing. I  was  put  in  possession  of  every- 
thing. Question.  Everything  he  had ;  for 
-what  purpose?  Answer.  For  the  purpose 
that  he  told  me, — that  during  the  year  he 
would  pay  off  the  debt,  and  if  not  we  were 
to  bold  the  property,  and  manage  It  until 
•we  got  our  money. "  This  testimony  ac- 
cords vrith  the  circumstances  of  the  case. 
It  is  admitted  that  the  agreement  gave  to 
the  defendants  the  sole  right  of  possessiou 
of  the  ranches,  and  we  do  not  understand 
them  to  maintain  that  they  did  not  exercise 
all  their  rights  under  the  agreement,  so  far 
asthe  ranches  are  concerned.  Butitis  not 
pretended  that  tbey  had  possession  in  any 
other  -way  than  through  Stanton ;  and  we 
think  it  follows  that,  for  the  purposes  of 
possession,  and  all  Its  consequent  respon- 
sibility, Stanton  must  be  held  to  have 
been  their  agent;  and  at  the  first  trial  the 
defendant  Clarke  testified  distinctly  that 
such  was  tbe  case.  He  was  asked  this 
question:  "This  man  Stanton  was  the 
agent  of  yon  and  Murdock  In  taking 
charge  of  the  propeity?"  And  he  an- 
swered: "No,  sir;  be  was  my  agent." 
Furthermore,  Stanton  aoems  to  have  al- 
ways taken  his  orders  from  the  defend- 
ants;  and  we  do  not  think  that  all  this  is 
outweighed  by  tbe  tact  that  his  wages 
were  to  be  paid  as  part  of  tlie  running  ex- 
penses, or  by  the  fact  that  his  selection 
was,  approved  by  Mu^'dock,  or  j»y  bfftjn  cir-t 
v.24p.no.4— 18 
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cumstances  together.  But  the  matter  is 
put  beyond  doubt  by  the  defendants'  an- 
swer, which  avers  "that according  to  such 
agreement  the  defendants,  on  or  about  the 
1st  day  of  April,  1875,  through  their  agent, 
Stanton,  took  possession  of  the  said  two 
ranches,  and  have  ever  since  run  and  oper- 
ated the  same,  and  are  now  in  possession 
therof . "  Even  without  this  averment,  we 
think  that,  upon  the  evidence,  Stanton 
must  be  held  to  have  been  the  agent  of  tbe 
defendants  only.  As  we  construe  the  find- 
ings, however,  the  court  below  did  not 
take  this  view  of  Stanton's  capacity,  but 
held  that  he  was  the  agent  of  both  sides; 
and  this  is  the  constrnctioa  of  the  counsel 
for  the  respondents,  for  they  say:  "There 
is  nothing  in  the  record,  either  In  the  evi- 
dence or  in  the  findings,  which  would  Jus- 
tify tbe  inference  that,  b^  their  contract, 
Clarke  and  Cox  assumed  to  become  respon- 
sible for  tbe  management  of  the  Murdock 
estate. "  And  they  devote  several  pages 
to  an  argument  to  show  that  Stanton 
was  the  agent  of  both  sides,  and  conse- 
quently  that  neither  was  responsible  to 
the  other  for  his  acts.  It  thus  appears 
that  the  court  took  the  account  upon  a 
fundamentally  wrong  principle.  This 
must  hare  had  an  important  influence 
upon  the  result,  and  there  are  several  In- 
jurious consequences  which  we  can  see 
that  it  did  have.  In  tbe  first  place,  the 
court  charged  the  defendants  with  the 
value  of  the  use  of  the  property  "for  their 
own  stock"  only,  whereas,  if  Stanton  was 
their  agent,  they  were  responsible  for  his 
acts,  and  should  have  been  charged  with 
the  value  of  the  use  of  the  ranches  for  tbe 
stock  that  he  kept  there.  In  the  next 
place,  they  should  have  been  charged  with 
a  proportion  of  the  expense  of  the  care, 
etc.,  of  Stanton's  cattle.  Upon  the  former 
appeal,  it  was  held  that  they  must  be 
charged  with  a  proportion  of  the  expense 
of  the  care,  etc.,  of  their  own  catlle,  (69 
Cal.  695,696;)  and  they  were  so  charged 
by  tbe  court  below.  But  for  this  purpose 
their  agent's  cattle  must  be  considered  as 
theirs.  Except  in  the  single  item  of  hay, 
however,  they  were  charged  only  with  a 
proportion  of  the  expense  of  their  own 
cattle,  and  not  for  those  of  Stanton. 
This  is  apparent  from  the  transcript, 
where  tbe  defendants'  cattle  are  identified 
as  having  been  bought  from  one  Ames,  and 
they  are  charged  with  one-third  of  the  ex- 
penses, because  such  was  the  proportion 
of  the  Ames  cattle  to  the  Murdock  cattle; 
and  it  is  expressly  stated  that  It  was 
"  upon  the  principle  of  this  finding"  that 
the  proportion  of  the  expenses  was  deter- 
mined. These  are  consequences  which  can 
be  seen  to  have  resulted  from  the  errone- 
ous principle  upon  which  the  court  pro- 
ceeded. But  the  principle  Is  so  fundament- 
al in  the  accounting  that,  even  if  no  inju- 
rious consequence  affirmatively  appeared, 
we  think  tbe  case  would  be  within  the  rule 
thnt,  where  error  is  clearly  shown.  Injury 
is  presumed,  unless  the  contrary  appears. 
See  cases  collected  in  Hayne,  New  Trials  & 
App.   §2«7. 

There  is.  another  en-or  In  the  findings, 
not  flowing  entirely  from  the  erroneous 
principle  upon  which  th^  court  proceeded, 
but  Boni^what  bF.qader, ,  1%  is   perfectly 
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plain  that  the  defendants  sboold  bave 
been  charged  with  a  proportion  of  the 
taxes  upon  the  cattle,  as  well  as  of  the 
other  expenses.  But  the  court  expressly 
excludes  Ihe  taxes  from  the  amount  to  be 
deducted  from  the  running  expenses.  The 
respondents'  counsel  say  in  reference  to 
this  that  "the  words  'and  taxes'  were  evi- 
dently Inadvertently  put  into  said  find- 
ing." But,  although  the  error  is  plain, 
we  do  not  see  upon  what  basis  it  could  be 
set  down  to  inadvertence.  As  against  the 
respondents,  the  findings  must  be  pre- 
sumed to  be  true;  and  that  an  error  is  the 
result  of  inadvertence  will  not  be  pre- 
sumed, but  must  be  made  to  appear.  Car- 
penter V.  Superior  Court,  75  C&l.  508,  19 
Pac.  Rep.  174;  Wunderlln  v.  Cadogan,  75 
Cal.  619, 17  Pac.  Kep.  713. 

We  have  considered  whether  the  judg- 
ment could  not  be  modified  so  as  to  avoid 
the  conseijueDceB  of  the  errors  above  re- 
ferred to.  But  the  findings  afford  no  basis 
for  such  a  modification,  even  as  to  the  in- 
jurious results  which  afiirmatively  appear. 
For  example,  it  is  not  found  what  was  the 
number  of  Stanton's  cattle,  nor  how  long 
he  kept  them  on  the  property.  In  the 
judgment  of  the  writer  of  this  opinion,  it 
would  conduce  to  the  better  administra- 
tion of  justice  if  the  appellate  court  could 
look  Into  the  evidence  for  the  purpose  of 
modifying  a  judgment  to  avoid  the  conse- 
quences of  any  error  that  may  have  crept 
into  tlie  i»roceeding8.  But,  while  it  may 
look  into  the  evidence  to  see  if  it  sustains 
the  findings,  or  to  ascei-tain  and  declare 
the  principles  of  law  which  apply  to  the 
case,  it  is  settled  that  It  cannot  resort 
thereto  for  the  purpose  of  making  findings 
to  serve  as  a  basis  for  a  modification  of 
the  judgment.  Ellis  v.  Jeans,  2fi  Cal.  278; 
Carpentier  v.  Gardiner,  29  Cal.  164;  Hayes 
y.  Martin,  45  Cal.  563.  And  in  addition  to 
this,  an  above  remarked,  we  cannot  see 
that  the  erroneous  principle  upon  which 
the  court  proceeded  did  not  have  injurious 
consequences  which  do  not  appear. 

There  is  also  a  radical  errror  In  the  de- 
cree. The  court  adjudged,  in  effect,  that 
the  legal  title  pasRed  to  tlie  defendants, 
and  it  gave  to  the  plaintiff  a  certain  time 
In  which  to  redeem,  failing  which  the 
property  waa  to  vest  absolutely  in  the  de- 
fendants. But,  as  it  is  admitted  that  the 
conveyances  were  Intended  only  to  secure 
the  payment  of  money,  they  were  mere 
mortgages,  and  did  not  pass  the  legal 
title.  "  It  is  the  settled  rule  in  this  state 
that,  if  a  deed  absolute  in  form  was  made 
merely  to  secure  an  indebtedness  [to  the 
g:rantee,]  it  Is  a  mere  mortgage,  and  does 
not  pass  the  title."  Smith  v.  Smith,  80 
Cal.  325,  21  Pac.  Rep.  4.  and  22  Pac.  Rep. 
186,  .549.  See,  also,  Hall  v.  Amott,  80  Cal. 
352,  22  Pac.  Rep.  200;  Booth  v.  Hoskins,  75 
Cal.  275, 17  Pac.  Rep. 225;  Haynor  v. Drew. 
72  Cal.  809,  18  Pac.  Rep.  866;  Healy  v. 
O'Brien,  66  Cal.  519,  6  Pac.  Rep.  386;  Tay- 
lor V.  McLain.  64  Cal.  514,  2  Pac.  Rep.  399. 
And  the  fact  that  the  mortgagees  were 
put  inpoHsession  does  not  change  the  rule. 
As  was  said  in  Smith  v.  Smith,  above 
cited,  "such  a  deed  gives  a  mere  lien  upon 
the  property,  just  as  If  the  parties  had 
put  their  agreement  in  the  form  of  a  mort- 
gage ; "  and  It  has  been  decided  that,  in 


this  state,  the  Intprest  of  the  mortgagee  is 
not  enlarged  or  affected  by  the  fact  that 
he  is  in  possession  under  the  mortgage. 
Dutton  V.  Warschauer,  21  Cal.  609.  The 
legal  title,  therefore,  remained  in  Murdock, 
and  vested  in  his  heirs,  and  is  not  in  the 
defendants;  and  the  court  below  was  not 
authorized  to  decree  that  it  should  vest 
absolutely  in  the  defendants  upon  the  fail- 
ure of  the  plaintiff  to  pay  what  was  due 
within  a  certain  time.  The  defendants, 
however,  have  a  right  to  retain  possession 
until  tbesumsdueto  them  have  been  paid; 
and,  even  if  they  have  not,  the  court  has 
power  to  impose  proper  conditions  upon 
the  plaintiff.  Raynor  v.  Drew,  72  Cal.  311, 
13  Pac.  Rep.  866;  Booth  v. Hoskins, 73  Cal. 
271, 17  Pac.  Rep.  225;  De  Cazara  v.  Orena, 
80  Cal.  134,  22  Pac.  Rep.  74.  And  the  an- 
Bwer  prays  that  the  property  be  sold,  and 
theproceeds  applied  to  the  payment  of  the 
debt.  The  decree,  therefore,  ought  to 
have  provided  that,  in  case  of  the  failure 
of  the  plaintiff  to  pay  what  was  due  with- 
in a  specified  time,  the  proi>erty  should 
be  sold,  and  the  proceeds  applied  to  the 
payment  of  whatever  is  due  to  the  defend- 
ants. 

As  the  case  must  go  back  to  the  court 
below,  it  Is  proper  to  dispose  of  certain 
other  questUms  which  will  arise  upon  a 
retrial,  and  which  have  been  argued. 

1.  It  is  contended  for  the  appellant  that 
the  defendants  were  trustees,  and  were 
therefore  bound  to  account  as  such,  and 
are  held  to  the  same  strict  responsibility 
in  the  management  of  the  property  com- 
mitted to  their  care.  It  is  true  that  mort- 
gagees in  possession  are  often  spoken  of  as 
"  trustees. "  But  they  are  so  only  in  a  lim- 
ited sense.  Teu  P^yck  v.  Craig.  62  N.  Y. 
422;  Clark  v.  Sibley,  18  Mete.  213;  Chol- 
mondeley  v.  Clinton,  2  Jae.  &  W.  184;  1 
Hill.  Mortg.  391.  As  remarked  by  Shaw, 
C.  J .,  in  reasoning  to  a  somewhat  different 
point:  "In  some  very  limited  respects,  a 
mortgagee  is  a  trustee;  as  when  he  has  en- 
tered, and  is  in  the  receipt  of  the  rents  and 
profits,  he  is  liable  to  account  therefor,  and 
in  that  respect  may  be  denominated  a 
'trustee.' "  King  v.  Insurance  Co.,  7  Gush. 
7.  That  they  are  bound  to  account  for 
the  rents  and  profits  is  a  matterof  course. 
2  Story,  Eq.  Jur.  (13th  Ed.)  §  1016a;  Raun 
V.  Reynolds,  15  Cal.  471.  And  we  think 
that  the  rule  as  to  trustees  In  general,  viz., 
that  their  accounts  should  be  clear,  dis- 
tinct, and  accurate,  and  that  all  obscuri- 
ties and  doubts  should  be  resolved  against 
them,  (2  Perry,  Trusts,  4th  Ed.,  §  821,)  ap- 
plies here.  But  the  accounting  is  not  to 
be  extended  to  imaginary  profits.  Where 
no  negligence  or  improper  conduct  is  al- 
leged, a  moi-tgagee  in  possession  is  charge- 
able with  what  he  has  actually  received, 
and  no  more.  Benham  v.  Rowe,  2  Cal.  407. 
In  this  case,  negligence  and  improper  con- 
duct are  charged,  and  various  claims  are 
based  thereon.  It  is  therefore  necessary 
to  consider  what  was  the  degree  of  care 
required  of  the  defendants.  Chancellor 
Kent,  In  his  Commentaries, stated  the  rule 
as  follows:  "If  the  mortgagee  obtains 
poBsesBlon  of  the  mortgaged  premises  be- 
fore foreclosure,  he  will  be  accountable  for 
the  actual  receipts  of  the  net  rents  and 
profits,  and  nothing  more,  unless  tbey 
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were  reduced  or  lost  by  tate  wUUtiI  default 
or  gross  negUgrence.  By  taking  posses- 
irion,  be  imposee  upon  hlmaelf  the  duty  of 
a  provident  owner;  and  he  ie  bound  to  re- 
cover what  sucli  an  owner  would,  with 
reasonable  diligence,  have  received."  4 
Kent,  Comm.  166.  This  statement  of  the 
rule  has  found  its  way  into  the  decisions 
of  the  courts,  and  the  treatises  of  text- 
writers,  (Bee  Hidden  t.  Jordan,  28  Cal. 309; 
MosLier  v. Norton ,  100 111. 68 ;)  anda similar 
passage  was  quoted  from  a  modern  text- 
writer  on  the  former  appeal  of  this  case, 
(59  Cul.  694;)  but  it  cannot  be  determined 
from  the  opinion  whether  the  court  meant 
to  establish  a  rule  or  not.  But,  IJ  the 
term  "gross  negligence"  is  to  be  taken  in 
its  ordinary  sense,  viz.,  as  denoting  the 
absence  of  slight  care,  (see  Shear.  &  B. 
Neg.  4th  Ed.,  §  49,)  It  is  manifest  that  the 
passage  quoted  is  somewhat  inconsistent; 
for,  if  the  mortgagee,  by  taking  posses- 
«ion,  "imposes  upon  himself  the  duty  of  a 
provident  owner,  and  is  bound  to  recover 
what  such  an  owner  would  with  reason- 
able diligence  have  received,"  it  is  evident 
that  be  is  bound  to  somettaing  more  than 
slight  care,  and  is  responsible  for  some- 
thing less  than  gross  negligence.  What 
we  think  the  passage  means,  when  taken 
SB  a  whole,  is  that  the  mortgagee  in  pos- 
session is  bound  to  exercise  reasonable 
care,  and  is  responsible  for  the  want  thei-e- 
of.  This  was  the  construction  given  to 
similar  language  by  a  comparatively  re- 
cent case  in  Alabama.  The  court  said: 
"On  a  bill  to  redeem,  a  mortgagee  In  pos- 
session will  not  be  held  accountable  fur 
anything  more  than  the  rents  actually  re- 
ceived, unless  there  has  been  willlul  default 
or  gross  negligence,  which  in  such  case  Is 
the  measure  of  reasonable  diligence." 
Gresham  v.  Ware,  79  Ala.  199.  That  rea- 
sonable diligence  Is  required,  is  laid  down 
in  several  cases.  Sbaeffer  v.  Chambers,  6 
N.  J.  Eq.  548;  Strong  v.  Blanchard,  4  Al- 
len, 543,  544;  Scruggs  V.  Bailroad  Co.,  108 
U.  S.  375,  2  Sup.  Ct.  Eep.  780.  It  seems 
plain,  upon  principle,  that  the  mortgagee 
in  possession  is  bound  to  something  more 
than  sllghtcare.  And  we  think  that  Chan- 
cellor Kent,  and  the  courts  and  writers 
who  adopted  his  language,  meant  to  say 
that  reasonable  care  was  required.  Ap- 
plying this  rule  to  the  case  before  us,  we 
tbink  that  the  evidence  shows,  without 
material  contradiction,  that,  while  there 
were  some  errors  of  Judgment,  the  general 
management  of  tbe  property  was  what 
was  required.  Especially  does  this  appear 
when  It  is  considered  that  it  was  agreed 
that  the  ranches  were  to  be  run  as  they 
had  been  by  the  mortgagor.  This  does 
not  mean  that,  if  the  mortgagor  was  neg- 
ligent as  to  any  matter,  the  mortgagees 
should  be  so  too,  but  that  the  manage- 
ment of  the  mortgagees  should  be  on  the 
same  general  lines  as  that  of  the  mortga- 
gor; and,  as  above  stated,  we  thiukitwas. 
2.  Much  argument  is  based  upon  the  un- 
doubted fact  that  both  Stanton  and  tbe 
defendants  kept  their  own  cattle  upon  the 
ranches,  not  separate  from  the  Murdock 
cattle,  but  together  with  them.  This  was 
certainly  wrong.  But  it  was  settled  on 
tbe  former  appeal  that  it  made  them  lia- 
ble for  a  pruportivn.  ol.  the  ruuning  ex- 


penses, (69  Cal.  695,  696 ;)  and,  in  addition 
to  this,  the  court  below  allowed  tbe  value 
of  the  use  of  the  land.  This,  we  think, 
was  a\l  that  could  properly  be  charged 
against  the  d^endauts  on  this  account. 
In  addition  to  the  cattle,  the  defendants 
sent  some  horses  to  the  property.  This 
was  because  the  horses  were  needed  for 
ranch  work,  and  they  were  used  for  that 
purpose.  This  was  for  the  benefit  of  the 
property,  and  nothing  can  be  charged 
against  the  defendants  by  reason  thereof. 
Similar  remarks  apply  to  tbe  stallion.  He 
was  useful  as  a  work-horse,  and  for  breed- 
ing the  ranch  mares.  The  money  made 
from  outside  parties  during  the  breeding 
season  belonged  to  the  defendants. 

8.  Part  of  the  property  mentioned  in  the 
bill  of  sale  was  a  half  interest  in  a  porta- 
ble aaw-mill  located  upon  public  land. 
and  owned  by  Murdock  In  partnership 
with  one  Quinn.  No  profits  were  ever 
made  from  this  mill,  and  it  dous  not  clear- 
ly appear  what  finally  became  of  It.  It 
was  moved  once  while  Quinn  was  in  con- 
trol. Afterwards,  it  was  moved  again, 
and  it  seems  that  one  Harris  "took  it." 
The  court  below  found  that  the  defend- 
ants never  had  possession,  and  the  evi- 
dence leads  us  to  the  same  conclusion. 
The  defendants  Incurred  no  liability  to 
Murdock  or  his  estate  by  not  taking  pos- 
session; for  it  was  as  much  bis  duty  to 
deliver  it  to  them,  as  theirs  to  receive  it, 
and  there  is  hotbiug  to  show  that  he  tend- 
ered it.  Even  if  the  defendants  be  con- 
sidered as  having  been  in  possession,  we 
cannot  say  that  there  was  a  want  of  rea- 
sonable care  on  their  part.  Quinn  was  al- 
lowed, with  the  acquiescence  of  Murdock, 
to  run  it  as  he  had  been  doing  previous  to 
tbe  bill  of  sale.  After  Murdock's  death, 
Quinn  was  tbesarviving  partner,  with  au- 
thority to  settle  up  the  affairs  and  dispose 
of  the  property.  He  is  the  person  who  is 
accountable  to  tbe  plaintiff  in  relation  to 
the  matter.  The  defendants  arenotbonnd 
to  litigate  with  him  for  the  benefit  of  the 
estate. 

4.  A  point  is  made  in  relation  to  tbe 
number  of  cattle  received  by  the  defend- 
ants with  the  ranches.  The  bill  of  sale 
purports  to  transfer  1,322  head,  and  it  is 
argued  that  its  acceptance  estopped  the 
defendants  from  denying  that  they  re- 
ceived that  number.  There  is  no  force  in 
this  suggestion.  After  the  bill  of  sale  was 
signed,  it  was  Murdock's  duty  to  deliver 
the  cattle  in  accordance  therewith.  If  he 
did  not  perform  this  duty  to  its  full  ex- 
tent, tbe  defendants  are  certainly  at  liber- 
ty to  prove  the  fact. 

5.  As  above  stated,  one  of  the  notes  pro- 
vided for  compounding  the  interest  if  not 
paid  when  due.  The  court  below  refused 
to  allow  compound  Interest,  and  the  re- 
spondents contend  that  this  was  error. 
The  theory  upon  which  the  court  acted 
was,  probably,  that  the  receipts  should 
have  been  applied  first  to  keeping  down 
the  Interest  upon  tbe  note  which  provided 
for  componndlnterest;  and  this,  wethink, 
was  the  right  view.  The  net  receipts 
should  be  applied  first  to  the  payment  of 
the  interest  upon  the  note  which  provided 
for  compound  interest,  and  afterwards  to 
the  payment  of  the  interest  upon  the  other 
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sums  dne;  and,  if  anything:  remained,  it 
ahonid  be  applied  to  tbe  payment  of  the 
principal.  There  can  be  no  doabtthot  the 
note  bore  interest  from  its  date. 

6.  Some  objection  is  made  to  the  find- 
ings; and,  for  tbe  guidance  of  the  court 
below,  it  maybe  stated  that  it  la  not  neces- 
sary for  the  findings  to  give  the  items  of 
the  account.  It  is  not  necessary  to  give 
an  ltemlze<l  account  in  pleadings,  (Code 
Civil  Proc.  §  454,)  and  a  finding  which  fol- 
lows the  pleading  is  suiflclent.  In  this,  as 
in  other  cases.  It  is  sufficient  to  find  the 
ultimate  facts,  or  secondary  facta  from 
which  tbe  ultimate  fact  necessarily  fol- 
lows. 

7.  Whatever  sums  were  advanced  to 
Mrs.  Anna  Murdock  upon  the  order  of  the 
mortgagor  are  chargeable  against  the  es- 
tate, but  sums  advanced  to  her  without 
any  such  order  are  not  bo  chargeable.  Sums 
advanced  to  the  widow  personally  cannot 
be  charged  against  the  estate.  We  there- 
fore advise  that  the  Judgment  and  order 
appealed  from  be  reversed,  and  the  cause 
remanded  for  a  new  trial. 

We  concur:    Vanclief,  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

»  Cal.  m  

Ex  parte  Ah  Sam.  (No.  20,689.) 
(Supreme  Court  of  Calif  omia.  April  80,  1890.) 
Habeas  Cokpus— When  Writ  Gtranteo. 
That  petitioner  was  convicted  without  be- 
ing informed  of  all  his  rights,  or  that  he  was  sen- 
tenced too  soon  after  conviction,  are  mere  irregu- 
larities reviewable  on  appeal,  and  cannot  be  in- 
quired into  on  habeas  corpus. 

In  bank.  Petition  for  writ  of  habeas 
corpus. 

L.  L.  Cbamberlain,  for  petitioner.  Geo. 
A.  Johnson,  Atty.  Gen.,  for  respondent. 

Per  Curiam.  The  alleged  illegality  of 
the  imprisonment  In  this  case  is  that  the 
petitioner  is  held  under  a  commitment  is- 
sued upon  a  conviction  of  the  crime  of  bat- 
tery, and  that  the  commitment  is  void  be- 
cause it  does  not  appear  therefrom  that 
the  petitioner  was  informed  of  all  his 
rights,  or  that  six  hours  elapsed  after  con- 
viction and  before  sentence,  or  that  time 
was  waived.  Tliere  is  no  law  that  makes 
It  necessary  that  these  facts  should  be  re- 
cited in  the  judgment,  or  copied  into  the 
commitment.  Besides,  if  It  Is  true  that  the 
defendant  was  not  duly  inlormeil  of  his 
rights,  or  wasHcntenced  too stjon  after  con- 
viction, these  were  mere  errors,  not  ex- 
cesses of  jurisdiction,  and  were  reviewable 
on  appeal.  They  cannot  lie  inquired  into 
on  habeas  corpus.    Writ  denied. 

3  Cal.  Unrep.  259  — — 

CuRRAN  r.  Kennedy  et  «/.    (No.  13,703.) 
{Supreme  Court  of  California.    May  3,  1890.) 
Biix  OP  Exceptions— Settlement. 
Under  Code  Civil  Proc.  Cal.  §  652,  provid- 
ing that,  if  a  judge  refuses  to  allow  an  exception 
in  accoi-dance  with  the  facts,  the  party  desiring 
tbe  bill  settled  may  apply  by  petition  to  the  su- 
preme court  to  prove  the  same,  such  an  application 
will  be  granted  where  the  peUtioner  allegee  that  a 


bill  settled  by  the  judge  is  not  in  acoordanoe  with 
tbe  facts,  pouting  out  the  partloulars  In  whieh  It 
is  Incorrect,  and  the  judge  alleges  that  the  bill  is 
true. 

In  bank.  Petition  to  prove  bill  of  ex- 
ceptions. 

Code  Civil  Proc,  Cal.  S  652,  provides  that, 
if  a  judge  refUBBB  to  allow  an  exception  in 
accordance  with  the  tacts,  the  party  de- 
sirinte  the  bill  settled  may  apply  by  peti- 
tion to  the  supreme  court  to  prove  the 
same. 

Charles  F.  Hanlon,  for  petitioner.  Gart- 
Jan  &  Curran,  for  respondents. 

Pes  Curiam.  This  Is  an  application  un- 
der section  652,  Code  Civil  Proc,  for  leave 
to  prove  and  to  settle  bill  of  exceptions  to 
be  used  on  appeal.  The  petition  concedes 
that  the  judge  has  settled  and  certified  a 
bill  of  exceptions,  but  alleges  that  the 
same  la  not  a  true  bill,  in  accordance  with 
the  facts,  and  annexes  to  his  petition  a 
copy  of  the  bill  as  settled,  and  also  a  copy 
of  the  proposed  bill.  The  respondent  al- 
leges that  the  bill  as  settled  and  allowed 
by  him  is  true  and  correct.  The  case  pre- 
sents a  direct  issue  between  the  petitioner 
and  respondents  as  to  the  accuracy  of  the 
bill  as  settled  ;  the  petitioner  pointing  out 
the  particulars  in  which  he  claims  that  it 
is  incorrect.  It  seems  to  be  a  case  in  which 
the  petitioner  should  be  allowed  to  prove 
the  truth  of  the  issue  thus  presented.  It 
is  therefore  ordered  that  this  cause  be,  and 
the  same  is  hereby,  referred  to  Hon.  R.  Y. 
Hay.ne,  a  commissioner  of  this  court,  to 
take  the  proofs,  and  report  the  same,  with 
his  findings  thereon,  to  this  court. 

S  Cal.  Unrep.  MS 

White  v.  White.     (No.  13,331.) 

{Supreme  Court  of  California.    May  9,  1890.) 

Appeai,— Dismissal. 

1.  An  appeal  will  not  be  dismissed  because  of 
interlineations  in  the  transcript  of  the  record. 

2.  An  order  allowing  allmooy  Is  appealable. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco ,  T.  K.. 
Wilson,  Judge. 

E.  D.  Wheeler  and  Barclay  Henley,  for 
appellant.  Henry  E.  Hlghton,  B.  C.  Me- 
Pike,  and  J.  A.  Cooper,  for  respondent. 

Per  Curiam.  Respondent  moves  to  dla- 
mlsa  the  appeal  from  the  Judgment  in  this 
case  on  the  ground  of  written  Interlinea- 
tions in  the  transcript  of  the  record.  This 
is  not  ground  lor  dlsmlBsing  the  appeal, 
nor  was  It  so  held  in  <}reen  v.  McMann,  79 
Cal.  561,  21  Pac.  Rep,  964. 

There  is  also  a  motion  todtsmiss  the  ap- 
peal from  an  order  allowing  alimony.  The 
order  in  this  case  is  within  the  decision  la 
Sharon  v.  Sharon,  67  Cal.  186,  7  Pac.  Rep. 
456.  635,  8  Pac.  Rep.  70».  We  adhere  to  the 
ruling  in  that  case.  The  certificate  of  the 
clerk  of  the  superior  court  to  the  tran- 
script is  in  all  respects  euSlcient.  Both 
motions  are  denied. 

ta  Oai.  «4» 

Rumfelt  v.  Trinity  River  Canai.  &  Ht~ 

DBAULIC  AliN.  Co.     (No.  13,585.) 

(Suprreme  Count  of  CaUfomia.    May  8,  1S90.) 

Appeal— Fbacticb. 

Appellant,  not  having  filed  Its  transcript  on 

appeal  within  the  time  required  by  the  mlea  at 
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court,  made  alBdavlt,  for  tbe  tnirpoae  of  o1>taIiilng 
an  eztenaion  of  time,  that  the  transoript  had  "not 
yet  been  printed,"  for  certain  reasons;  tbat  tbe 
manuscript  ol  the  reoord  waa  **  ready  for  printing ; " 
and  tbat  it  would  be  necessary  for  appellant  to  have 
further  time  in  which  "to  prepare  and  serve"  the 
transcript.  An  order  was  made  granting  appel- 
lant further  time  "to  serve  and  file"  its  transcript. 
Held,  that  the  orderolearly  contemplated  a  printed 
transcript,  and  that,  appellant  having  merely  de- 
livered a  manuscript  copy  of  tbe  reoord  to  the 
clerk  of  court  within  tbe  time  limited  by  the  order, 
-without  anv  service  upon  respondent,  the  appeal 
^ottld  be  dismissed. 

In  bank.  Appeal  from  superior  court, 
Trinity  county ;  T.  E.  Jonkb,  Judge. 

John  A.  Wrtgbt,  {W.  H.  H.  Hart,  of 
counsel,)  lor  appellant.  J.  W.  Tamer,  for 
respondent. 

McFa.rijind,  J.  ThiB  cause  la  before  as 
upon  a  motion  ofrespondenttodlsmiHS  the 
appeal  because  no  transcript  on  appeal 
■was  filed  and  served  within  the  proper 
time.  There  seems  to  have  been  ifreat  de- 
lay from  the  start  in  perfecting  the  appeal, 
and  taking  steps  to  prepare  and  print  the 
transcript.  Judgment  was  entered  Septem- 
ber 29,  1888 ;  the  bill  of  exceptions  was  set- 
tled and  certified  July  20, 1888;  and  the  no- 
tice of  appeal  was  not  filed  until  Septem- 
ber 25,1889.  On  November  4, 1889,  for  the 
purpose  of  getting  an  order  of  this  court 
extending  the  time  for  filing  and  serving 
the  transcript,  tbe  attorney  of  appellant 
made  an  affidavit  in  which  he  stated  that 
"the  transcript  on  appeal  in  said  cause 
has  not  yet  been  printed  owing  to  una- 
voidable delay  in  getting  a  capable  person 
to  prepare  the  manuscript  of  the  record 
of  said  cause;  that  said  manuscript  of  the 
record  of  said  cause  is  now  prepared,  and 
ready  for  printing;  that  it  will  be  necessary 
for  appellant  to  have  further  time  in 
which  to  prepare  and  serve  Its  transcript 
on  appeal."  Upon  the  presentation  of 
said  affidavit,  four  justices  of  the  court, 
on  said  November  4tb,  made  the  following 
order:  "Upon  application  of  counsel  for 
appellant  in  theabove-en titled  action,  and 
good  cause  appearing.  It  is  hereby  ordered 
that  said  appellant  may  have  twenty  days 
further  time  from  this  date  within  which 
to  serve  and  file  its  transcript  oo  appeal 
In  said  action."  On  November  2S,  1889, 
appellant.  Instead  of  filing  a  printed  trans- 
cript, and  serving  It  on  respondent,  as 
was  clearly  contemplated  by  the  order, 
merely  delivered  to  the  clerk  of  this  court 
one  manuscript  copy  of  thetranscrlpt,  and 
on  Noveutber  25th  paid  to  the  clerk  tbe 
amount  of  money  nece8Bai7  to  pay  for 
printing  it.  The  24th  of  November,  the 
last  of  the  20  days,  fell  on  Sunday ;  and  ap- 
pellant now  contends  that,  because  it  bad 
the  manuscript  transcript  oo  file  when  the 
motion  to  dismiss  was  made,  it  is  pro- 
tected against  tbe  motion  by  rules  10  and 
3  of  this  court.  Rule  10  is,  no  doubt, some- 
what incomplete ;  but  we  think  that  tbe 
general  understanding  has  been  that,  read 
in  connection  with  other  rules  on  the  sub- 
|ect,  the  proper  construction  is  that,  when 
an  appellant  choosesto  have  his  transcript 
printed  by  the  clerk,  he  must  furnish  It  to 
the  clerk  soon  enough  for  the  latter  to 
have  it  printed  and  served  within  the  40 
days.  But,  however  that  may  be,  (and  we 


do  not  decide  tbe  point  here,)  tbe  appel- 
lant in  the  case  at  bar  did  not  bring  him- 
self within  rule  10  or  any  other  rule.  It  did 
not  file  or  serve  either  a  printed  or  a  man- 
uscript transcript  within  40  days.  It  de- 
pends entirely  upon  the  grace  given  it  in 
the  order  extending  the  time.  But  there 
was  no  compliance  with  that  order.  It 
gave  20  days  in  which  "to  serve  and  file" 
the  transcript,  which  was  not  done.  Mor^ 
over,  it  was  made  upon  an  application 
and  affidavit  which  showed  that  the  man- 
uscript was  ready,  but  that  additional 
time  was  necessary  in  order  to  have  it 
printed ;  and  it  was  as  much  an  order  giv- 
ing  additional  time  to  serve  and  file  a 
printed  transcript  as  if  the  word  "  printed  " 
had  been  written  in  the  order  itself.  The 
transcript  was  not  "on  file,  "within  the 
meaning  of  rule  3.  The  appeal  is  dismissed, 
and  the  written  transcript  stricken  from 
the  files  of  the  court. 

We  concur:  Beatty,  C.  J. :  Paterson, 
J.;  Fox,  J.;  Shakpstein,  J.;  Thornton,  J. 

84  Cal.  m 

Peoplb  ex  rel.  Attorney  General  t. 

Dashaway  Ass'n.    (No.  11,089.) 
ISupreme  Cowt  of  California.   Hay  10, 1890.) 

COBPOKATIONS— QtrO  WaBHANTO— BSCHBAT. 

1.  An  information  in  the  nature  of  gruo  loar- 
ranto  to  forfeit  the  charter  of  a  corporation  for 
perversion  of  its  franchise  may  be  brought  by  the 
people,  under  Const.  Cal.  art.  6.  i  5. 

2.  The  forfeiture  of  the  charter  of  a  corporation 
cannot  be  maintained  on  an  averment  in  the  infor- 
mation in  the  nature  of  a  quo  warranto  that  the 
corporation  was  formed  to  "promote  the  cause  of 
temperance, "  and  that  it  has  abused  its  trust  and 
misappropriated  its  funds,  as  it  cannot  be  said  tbat 
the  perversion  of  the  fund  from  so  vague  an  ob- 
ject as  "temperance"  is  a  public  injury. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  F.  W. 
Lawler,  Judge. 

Atty.  Gen.  George  A.  Johnsoo,  S.  Hey- 
denfeldt,  and  Jos.  P.  Kelly,  for  appellant. 
Tllden  A  Ttlden,  for  respondent. 

Per  Curiam.  This  is  an  information  in 
the  nature  of  a  quo  warmnto  to  forfeit  the 
cfaarterof  the  Dashaway  Association,  acor- 
poratlon  organised  and  existing  under  the 
laws  of  the  state  of  California,  and  for  a 
Judgment  declaring  that  its  property  es- 
cheat to  the  state;  that  a  receiver  be  ap- 
pointed to  take  possession  of  all  the  prop- 
erty ;  that  an  injunction  issue,  etc.  The 
complaint  avers  that  the  object  and  pur- 
pose for  which  tlie  said  corporation  was 
formed  was  to  promote  tbe  cause  of  tem- 
perance ;  that  it  lias  no  capital  stock ; 
that  It  has  members  who  are  elected  under 
the  provisions  of  its  by-laws;  that  it  has 
since  its  incorporation  i-eceived  at  various 
times  from  Its  members  and  others  con- 
tributions and  donations  of  money  for  the 
purpose  for  which  It  was  incorporated, 
to-wlt,  the  promotion  of  the  cause  of 
temperance,  with  which  moneys  it  ac- 
quired by  purchase  real  estate  in  the  city 
and  county  of  San  Francisco;  tbat  in  1883, 
by  leave  of  the  court,  it  sold  certain  real 
estate  in  said  city  and  county  for  f  156,000; 
tbat  it  paid  off  a  mortgage  of  $46,000, 
leaving  a  balance  in  cash  on  hand  of  fill,- 
000,  realised  from  property  purchased  with 
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donations  aa  aforesaid,  and  tor  tbe  pup- 
pones  aforesaid  ;  that  thie  corporation  has 
abused  and  misused  Its  powers,  disregard- 
ed its  corporate  trust,  and  violated  its 
charter,  and  has  fraudulently  and  unlaw- 
fully perverted  Its  funds  and  misapplied 
f72,000  from  the  object  for  which  the  cor- 
poration was  formed,  and  from  tbe  use 
for  which  it  was  siven  and  received,  by  di- 
viding, distributing,  and  paying  out  the 
same  among  Its  members;  that  the  offi- 
cers and  members  have  conspired  and  col- 
luded with  defendant  to  fraudulently  and 
unlawfully  accomplish  this  result,  and 
that  the  corporation  has  still  the  sum  of 
$39,000  on  hand,  received  In  like  manner 
and  for  like  purpose,  which,  as  relator  is 
informed,  it  will  dispose  of  in  like  unlawful 
manner,  unless  restrained.  Defendant  de- 
murred to  tbe  information  upon  the 
grounds:  "(1)  That  the  said  complaint 
does  not  state  facts  suf&cieut  to  consti- 
tute a  cause  of  action;  (2)  that  the  said 
court  has  no  jurisdiction  of  the  person  of 
thedefendant  or  the  subject  otthe  action." 
The  demurrer  was  sustained  by  the  court 
below  "on  the  grounds  that  the  court  has 
no  jurisdiction. "  Judgment  was  entered 
in  favor  of  defendant,  from  which  judg- 
ment relator  appeals  to  this  court. 

Corporations  are  creatures  of  the  law, 
and  when  they  fail  to  perform  duties 
which  they  were  incorporated  to  perform, 
and  in  which  the  public  have  an  interest, 
or  do  acts  which  are  not  authorized,  or 
are  forbidden  them  to  do,  the  state  may 
forfeit  their  franchises  and  dissolve  them 
by  an  information  in  the  nature  of  a  gao 
wa-rrauto.  People  v.  Insurance  Co.,  15 
Johns.  358;  People  v.  Railroad  Co.,  53  Cal. 
694;  Golden  Rule  v.  People,  118  111.492,  9  N. 
E.  Rep.  342.  The  grant  of  corporate  fran- 
chises is  always  subject  to  the  implied  con- 
dition that  they  will  not  be  abused.  In- 
surance Co.  V.  Needles,  113  U.  S.  574,  5  Sup. 
Ct.  Rep.  681.  "In  its  relations  to  the  gov- 
ernment, and  when  tbe  acts  or  neglects  of 
a  corporation,  in  violation  of  its  charter 
or  of  the  general  law,  become  tbe  subject 
of  public  inquiry,  with  a  view  to  tbe  for- 
feiture of  its  charier,  the  willful  acts  and 
neglects  of  its  officers  are  regarded  as  the 
acts  and  neglects  of  the  corporation,  and 
render  the  corporation  liable  to  a  Judg- 
ment or  decree  of  dissolution. "  Ang.  &  A. 
Corp.  §  310;  Life  Ins.  Co.  v.  Mechanics'  Ins. 
Co.,7  Wend.  35 ;  Bank  Com'rs  v.  Bank  of  Buf- 
falo, 6  Paige,  497;  Ward  v.  Insurance  Co.,7 
Paige,  294.  This  reasoning  proceeds  upon 
the  theory  that  the  corporation  is  cogni- 
zant of,  and  approves  of,  the  acts  of  its 
agents ;  and  where  it  is  made  to  appear 
that  the  agent  has  departed  from  his  du- 
ties, as  prescribed  by  the  corporation,  or 
violated  his  instructions  In  the  perform- 
ance of  the  acts  complained  of  and  relied 
upon  as  a  basis  for  forfeiture,  no  such  for- 
feiture will  be  declared.  State  v.  Com- 
mercial Bank,  6  Smedes  &  M.  2:^7.  In  Peo- 
ple V.  Insurance  Co.,  15  Johns.  358,  an  ap- 
plication had  been  previously  made  by  the 
attorney  general  to  a  court  of  chancery 
for  an  injunction  to  restrain  the  com- 
pany from  usurping  the  franchise  of 
banking,  which  application  was  refused 
because  there  was  a  complete  and  ade- 
quate remedy  at  law  by  an  information  in 


the  nature  of  a  quo  warranto.  People  v. 
Bank,  6  Cow.  196;  People  v.  Bank,  Id.  211; 
and  People  v.  Bank,  Id.  217,  are  authority 
to  the  point  that  the  action  is  properly 
brought  in  the  name  of  the  people,  and 
against  the  corporations  in  theircorporate 
names.  In  cases  where  they  had,  as  cor- 
porations, usurped  franchises  not  granted 
by  their  charters.  See,  also,  People  v.  Trus- 
tees, 5  Wend.  211.  The  writ  of  scire  fa,ciaa 
was  formerly  used  by  the  government  as  a 
Diode  to  ascertain  and  enforce  the  forfeit- 
ure of  a  corporate  charter,  in  cases  where 
there  was  a  l«»gal  existing  body,  capable 
of  acting,  but  who  had  abused  tbclrpower. 
It  would  not  lie  in  cases  of  mere  de  facto 
corporations.  It  was  necessary  that  the 
government  be  a  party  to  the  suit,  for  the 
judgment  was  that  the  parties  be  ousted 
and  the  franchisee  seised  into  the  hands  of 
the  government.  2  Kent,  Comm.  313.  The 
writ  of  quo  warranto  was  a  writ  which 
issued  to  bring  the  defendant  before  tbe 
court  to  show  by  what  authority  he 
claimed  an  office  or  franchise,  and  vras  ap- 
plicable alike  to  cases  where  the  defendant 
never  had  a  right,  or  where,  having  a  right 
or  franchise,  he  had  forfeited  it  by  neglect 
or  abuse.  3  Bl.  Comm.  262,  263.  An  in- 
formation In  the  nature  of  qao  warranto, 
which  has  succeeded  the  writ  of  that  name, 
was  originally  in  form  a  criminal  proceed- 
ing, to  punish  the  usurpation  of  the  iran- 
chise  by  a  fine,  aa  well  as  to  seise  the  fran- 
chise. This  information  has  in  process  of 
time  become,  in  substance,  a  civil  proceed- 
ing to  try  the  mere  right  to  the  franchise 
or  office.  It  was  a  peculiarity  of  both  tbe 
quo  warranto  and  information  in  the  nat- 
ure otquo  warrantothekt  the  ordinary  rule 
of  pleading  was  reversed,  and  the  state 
was  bound  to  show  nothing,  and  the  de- 
fendant was  required  to  show  his  right  to 
the  franchise  or  office  in  question;  and,  if 
he  failed  to  show  authority.  Judgment 
went  against  him.  Ang.  &  A.  Corp.  §  756. 
The  practice  has,  however,  become  quite 
general  in  this  countryforthe  Information 
to  set  forth  the  facts  relied  upon  to  Show 
the  intrusion,  misuser,  or  non-user  com- 
plained of.  In  information  of  quo  war- 
ranto there  were  two  forms  of  judgment. 
When  against  an  officer  or  individual,  tbe 
judgment  was  ouster;  when  against  a 
corporation  by  its  corporate  name,  the 
judgment  was  ouster  and  seizure.  In  tbe 
firstcase,  there  being  no  franchise  forfeited, 
there  is  none  to  seize;  In  the  second  case 
there  Is,  consequently  the  franchise  Is  seized. 
2  Kent,  Comm.  S12,  and  note.  But  there 
may  be  a  judgment  of  ouster  of  a  particu- 
lar franchise,  and  not  of  the  whole  char- 
ter. People  V.  Railroad  Co.,  15  Wend.  113. 
By  such  ouster  and  seizure  tbe  franchises 
are  not  destroyed,  but  pass  to  and  exist  in 
the  state.  The  corporation  was  destroyed, 
and  ceased  to  be  the  owner  or  possessor 
of  lands  or  goods,  or  of  rights  or  credits. 
The  lands  reverted  to  the  grantor  and  his 
heirs,  and  the  goods  escheated  to  thestate. 
Tbe  principle  of  forfeiture  is  that  the 
franchise  is  a  trust,  and  the  terms  of  tbe 
charter  are  conditions  of  tbe  trust;  and, 
if  any  one  of  tbe  conditions  of  the  trust  be 
violated,  it  will  work  a  forfeiture  of  the 
charter,  (.'ases  of  foi-felture  are  said  to  be 
divided  into  two  nveat  classes:    (IJ  Cases 


Digitized  by 


Google 


Cal.) 


PEOPLE  V.  DASHAWAT  AtSS'lir. 


279 


of  pervergton,  as  wherea  corporation  does 
an  act  Inconsistent  with  the  nature,  and 
destructive  o{  the  ends  and  purpoBes,  of 
the^rant.  In  such  cases,  unless  the  per- 
version is  such  as  to  amount  to  an  Injury 
to  the  public  who  are  Interested  In  the 
franchise,  it  will  not  work  a  forfeiture. 
(2)  Gases  of  usurpation,  as  where  a  cor- 
poration exerciseB  a  power  which  it  has 
no  right  to  exercise.  In  this  last  ease  the 
question  of  forfeiture  la  not  dependent,  as 
in  the  former,  upon  any  interest  or  injury 
to  the  public. 

We  hove  referred,  In  a  general  way,  to 
the  modes  of  procedure  under  these  sever- 
al writs,  and  the  natureof  the  relief  grant- 
ed under  them,  for  a  purpose  which  will 
become  apparent  when  we  looli  into  the 
following  provisions  of  our  Code :  Section 
802  of  the  Code  of  Civil  Procedure  of  1872 
provides  as  follows:  "The  writ  of  scire 
facias,  the  writ  of  qtio  warranto,  and  pro- 
ceedings by  information  in  the  nature  of 
gun  warranto  are  abolished.  The  reme- 
dies obtainable  In  these  forms  may  here- 
after be  obtained  by  civil  actions,  nnder 
the  proviBlons  of  this  chapter. "  Then  fol- 
low the  provisions  of  the  chapterfrom  sec- 
tions 803  to  809,  both  inclusive,  providing 
for  an  action  by  the  attorney  general,  in 
the  name  of  the  people  of  the  state, 
against  any  person  who  usurps,  intrudes 
Into,  or  unlawfully  holds  or  exercises,  any 
public  office,  civil  or  military,  or  any  fran- 
chise within  this  state.  This  was  the  con- 
dition of  our  law  until  1879,  when  the 
present  constitution  of  the  state  went  in- 
to effect,  the  fifth  section  of  article  6  of 
which  authorizes  the  superior  courts  and 
their  Judges  to  issue  writs  of  quo  warran- 
to; and  In  1880  the  Code  of  Civil  Procedure 
was  amended  to  conform  in  this  respect 
to  the  constitution.  Code  Civil  Proc.  §  76. 
If,  then,  it  be  contended  that  the  effect  of 
the  constitution  and  amendment  to  sec- 
tion 76  of  the  Code  of  Civil  Procedure,  re- 
viving the  writ  of  qvo  warranto,  is  to  re- 
peal by  implication  the  chapter  providing 
for  an  action  against  persons  who  usurp 
offices  or  franchises,  the  answer  must  be 
that  it  maizes  little  difference,  as  the  pow- 
er nnder  a  writ  of  quo  warranto  Is  quite 
as  broad  as  under  the  statute. 

The  mode  of  proceeding  under  the  sever- 
al writs  we  have  mentioned  has  not  in 
modem  times  been  very  uniform,  and  we 
r^ard  the  information  or  complaint  in 
this  case  sufficient  In  its  general  scope  to 
uphold  a  proceeding  like  the  present, 
whether  brought  under  the  statute,  or  In 
support  of  a  writ  of  quo  warranto.  We 
say  sufficient  in  its  general  scope,  in  the 
view  that  it  will  ujAold  the  one  equally 
with  the  other.  We  are  clearly  of  opinion 
that  the  proper  parties  are  before  the 
court,  the  nature  of  the  relief  sought  con- 
sidered. The  vital  question,  however,  re- 
maining In  either  case  is  this :  Has  there 
been  a  perversion  by  the  defendant  uf  its 
funds  under  such  circumstances  as  to 
amount  to  an  injury  to  the  public?  We 
have  already  said  that  in  cases  of  perver- 
sion the  acts  must  result  In  injury  to  the 
public  who  are  interested  in  the  franchise, 
or  no  forfeiture  will  be  declared.  Has  the 
public  such  an  Interest  here,  and  has  it 
been  injured?  The  information  avera  "  that 


the  object  and  purpose  for  which  the  said 
corporation  was  formed  was  to  promote 
the  cause  of  temperance; "  that  it  has  re- 
ceived moneys  contributed  and  donated 
by  its  members  and  other  persons  for 
"the  promotion  of  the  cause  of  temper- 
ance." These  are  the  only  allegations 
touching  the  objects  of  the  association,  the 
scope  of  its  action,  and  the  manner  of  its 
achievement.  Whether  temperance  in  eat- 
ing, in  drinking,  or  temperance  generally 
and  in  all  things,  is  meant,  is  not  stated, 
and  must  be  left  to  conjecture.  Whether 
its  operations  and  efforts  are  confined  to 
members  of  the  association,  or  extended 
to  those  outside  of  the  pale  of  the  soci- 
ety, does  not  appear,  in  Saltonstall  v. 
Sanders.  11  Allen,  446,  the  supreme  court 
of  Massachusetts  upheld  as  a  public  chari- 
ty a  residuary  bequest  for  the  following 
purposes:  "First ,  'to  thefurtheranceand 
promotion  of  the  cause  of  piety  and  good 
morals ;'  or,  second, '  in  aid  of  objects  and 
purposes  of  benevolence  or  charity,  public 
or  private;'  or,  third,  'temperance;'  or, 
fourth,  'for  the  education  of  deserving 
youths.' "  In  reference  to  the  third  clause, 
relating  to  the  bequest,  viz.,  thatforthefuiv 
therance  and  promotion  of  temperance, 
another  portion  of  the  will  indicated  sonn- 
mistakabiy  the  meaning  of  the  testator, 
that  thecourt  says  that  the  term,  "'temper- 
ance,' which  is  shown  by  the  previous 
clause  above  quoted  to  have  been  used 
by  the  testator  in  its  modem  and  limited 
sense  of  restraining  the  abuse  of  intoxicat- 
ing liquors. "  That  a  bequest  for  the  pur- 
pose of  being  used  by  a  trustee  for  the 
cause  of  temperance,  In  restraining  the 
abuse  of  Intoxicating  liquors,  is  a  public 
charity ,  and  may  b»  upheld  as  such,  we  do 
not  doubt.  So,  too,  we  are  fully  alive  to 
the  fact  that  upon  the  construction  of 
general  charitable  bequests,  "it  there  are 
two  meanings  of  a  word,  one  of  which 
will  effectuate  and  the  other  will  defeat  the 
testator's  object,  the  court  is  bound  to  se- 
lect that  meaning  of  the  word  which  will 
carry  out  the  intention  and  objects  of  the 
testator. "  The  enforcement  of  charitable 
uses  cannot  be  limited  to  any  narrow  and 
stated  formula.  As  has  been  well  said,  it 
must  expand  with  the  advancement  of 
civilization  and  the  daily  increasing  needs 
of  men.  New  discoveries  In  science,  new 
fields  and  opportunities  forhuuian  action, 
the  differing  condition,  character,  and 
wants  of  communities  and  nations,  change 
and  enlarge  the  scope  of  charity;  and, 
where  new  necessities  are  created,  new 
charitable  uses  must  be  established.  The 
underlying  principle  Is  the  same.  Its  ap- 
plication is  as  varying  as  the  wants  of 
humanity.  Public  charities  have  often 
been  enforced  in  cases  lacking  in  that  defl- 
nltenees  essential  to  uphold  a  bequest  to 
individuals.  It  does  not  follow,  however, 
that  we  can  by  adjudication  givea  definite 
meaning  to  language  which,  standing 
by  Itself,  or  in  connection  with  Its  context, 
has  only  a  general  signification,  Incapable 
of  limitation.  The  word  "temperance" 
has  no  fixed  legal  meaning,  as  contradls* 
tinguished  from  its  usual  import.  Web- 
ster defines  it  as  "habitual  moderation  in 
regard  to  the  indulgence  of  the  natural 
appetites  and   passions;    restrained    or 


Digitized  by 


Google 


280 


PACIFIC  KBPOBTEB,  Vol.  24. 


(Cal. 


moderate  Indulgence;  moderation, as  tem- 
perance In  eating  and  drinking ;  temper- 
ance in  the  indulgence  of  joy  or  mirth." 
Where  a  testator  bequeathed  the  residue 
of  his  estate  to  the  bishop  of  D.,  to  dis- 
pose of  the  same"  to  such  objects  of  benev- 
olence and  liberality  as  the  bishop  in  his 
own  discretion  shall  most  approve  of," 
the  bequest  was  held  void  upon  theground 
that  objects  of  benevolence  and  liberality 
were  not  necessarily  charitable,  within 
the  statute  of  Eil:eabeth,  and  were  there- 
fore too  indefinite  to  be  executed.  Morice 
T.  Bishop,  9  Ves.  399.  Upon  the  lilce  ground, 
a  bequest  "for  the  relief  of  domestic  dis- 
tress, assisting  indigent  but  deserving  in- 
dividuals, or  encouraging  undertaliings  of 
general  utility,"  has  been  held  void  for 
vagueness  and  uncertainty',  and  as  not 
being  within  the  scope  of  the  statute  of 
Blix!tbetb.  Kendall  t.  Granger,  5  Beav. 
300. 

We  are  of  opinion  that  the  terra  used  in  the 
information  here  is  too  vague  and  uncer- 
tain to  enable  us  to  say  therefrom  that  the 
fund  in  question  is  a  public  charity  which 
can  be  administered  by  a  court  of  equity. 
It  follows  that  the  perversion  of  the  fund 
la  not  an  injury  to  the  public,  and  hence 
that  the  forfeiture  cannot  be  maintained. 
The  Judgment  is  affirmed. 

Fox,  J.,  deeming  himself  disqualified, 
did  not  participate  in  this  decision. 

M  Cal.  ai6 

Olbary  v.  Folger.    (No.  12,843.) 

(Supreme  Cwirt  of  California.    June  9,  1890.) 

VSNDOK  AND  VEJtDBB— POB»BIT— MOTOAL  Db- 
VAXJLT. 

In  a  contract  for  the  sale  of  real  estate,  t900 
was  paid  as  forfeit^  $4,100  to  be  paid  on  or  before  a 
certain  date,  the  balance  secured  by  mortgage. 
Time  was  stipulated  to  lie  of  the  essence  of  the  con- 
tract. The  installment  of  purchase  money  was  not 
tendered  within  the  specified  time,  nor  was  a  deed 
tendered,  or  demand  of  payment  made.  JBeld,  that 
the  forfeit  remains  in  the  hands  of  vendor  as 
money  had  and  received  for  vendee,  and  subject  to 
be  recovered  by  him  less  the  damages  vendor  may 
have  suffered  by  the  failure  to  complete  the  sale. 

Commissionerti'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda 
county ;  W.  E.  Geeene,  Judge. 

B.  McFadden,  for  appellant.  R.  At.  Fitz- 
geruld,  for  respondent. 

FooTB,  C.  This  was  an  action  to  recov- 
er the  sum  of  $900  alleged  to  have  been  re- 
ceived by  the  defendant  for  the  plaintiff's 
use.  The  court  below,  upon  the  evidence 
offei*ed  by  the  plaintiff ,  gran  ted  the  motion 
of  nonsuit  made  by  the  defendant.  From 
the  Judgment  thereupon  rendered,  and  an 
order  denying  a  new  trial,  this  appeal  is 
taken. 

The  facts  of  the  case  are  that  the  two 
parties  to  the  action  entered  into  a  con- 
tract which  is  as  follows :  "  This  agreement 
made  and  entered  into  this  22d  da.y  of  Au- 
gust, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-seven,  between 
J.  A.  Folger,  the  party  of  the  first  part, 
and  Michael  Cleary,  the  party  of  the  sec- 
ond part,  witnesseth  that  the  said  party 
ot  the. first  part,  iQ  coosideratlon  of  the 


covenants  and  agreements  on  the  part  of 
the  said  party  of  thesecond  part  hereinafter 
contained,  agrees  to  sell  and  convey  unto 
the  said  party  of  the  second  part,  and  said 
second  party  agrees  to  buy,  all  the  cer- 
tain lot  or  parcel  of  land  situate  in  Brook- 
lyn township,  county  of  Alame<la,  and 
state  of  California,  and  bounded  and  par- 
ticularly described  as  follows,  to-wlt,  a 
tract  of  land  containing  seven  and  one- 
quarter  (7%)  acres,  more  or  less,  on  the 
south-easterlj'  side  of  the  county  road, 
the  said  road  being  the  first  road  running 
north  from  Hopkins  street,  after  leaving 
Fruitvale  avenue,  going  towards  the  east, 
now  known  as  the  'Thome  property,'  ad- 
joinine  the  lands  of  Mr.  Welsh  and  Mr. 
Rhoda,  for  the  sum  of  $9,425,  gold  coin  of 
the  United  States;  and  the  said  party  of 
the  second  part,  in  consideration  of  the 
premises,  agrees  to  pay,  at  the  times  and 
in  the  manner  hereinafter  mentioned,  to 
the  said  party  of  the  first  part,  the  sum  of 
$9,425.  gold  coin,  as  follows,  to-wit:  $900 
in  gold  coin  as  forfeit ;  $4,100  In  gold  coin 
on  or  before  September  6,1887;  the  bal- 
ance due  of  purchase,  namely,  $4,425,  on 
mortgage  at  8  per  cent,  per  annum.  And 
the  said  part.v  of  the  second  part  agrees 
to  pay  all  state  and  county  taxes  or  as- 
sessments, of  whatsoever  nature,  which 
may  become  due  on  the  premises  above  de- 
scribed. In  the  event  of  a  failure  to  com- 
ply with  the  terms  hereof  by  the  said  par- 
ty of  the  second  part,  the  said  party  of  the 
first  part  shall  be  released  from  all  obliga- 
tions. In  law  or  equity,  to  convey  said 
property,  and  said  party  of  the  second 
part  shall  forfeit  all  right  thereto;  and 
tlie  said  party  of  the  first  part,  on  receiv- 
ing such  payment,  at  the  time  and  In  the 
manner  above  mentioned,  agrees  to  exe- 
cute and  deliver  to  the  said  party  of  the 
second  part,  or  to  his  assigns,  a  good 
and  sufficient  deed  conveying  said  land 
free  and  clear  of  all  incumbrances  made, 
done,  or  suffered  by  the  said  party  of  the 
first  pare.  And  it  is  understood  that  the 
stipulations  aforesaid  are  to  apply  to  and 
bind  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties,  and 
that  time  is  of  the  essence  of  thiscontract. 
In  witness  wiiereof  the  said  parties  to  these 
presents  have  hereunto  aettlieir  hands  and 
seals  the  day  and  year  first  above  writ- 
ten. [Seal.]  J.  A.  FoLGEK,  Jr.  [Seal.] 
MicHAKi..  Cleary.  Signed,  sealed  and  de- 
livered in  the  presence  of  W.  K.  Mockbeb. 
[Indorsed]  Filed,  Decembers,  1887.  Chas. 
T.  BoARDMAN,  County  Clerk.  By  Robert 
Edgar,  Deputy-Clerk."  On  the  12th  of  Sep- 
tember, 1S87.  the  plaintiff  notified  the  de- 
fendant in  writing  that  he  rescinded  the 
contract ;  and  he  demanded  back  the  $900 
which,  under  the  terms  of  the  contract,  had 
been  paid  over,  and  designated  as  a  ''for- 
feit."  Up  to  that  time,  neither  the  plain- 
tiff had  tendered  the  payment  of  the  bal- 
ance of  the  purchase  money,  nor  the  de- 
fendant a  deed,  etc.,  to  the  premises.  Up- 
on this,  the  defendant  failing  to  pay  back 
the  deposit,  the  plaintiff  Institutes  this  ac- 
tion. The  defendant  answered,  and  filed  a 
cross-complaint,  the  ol>ject  of  which  last 
was  to  force  the  plaintiff  to  comply  spe- 
cifically with  the  contract,  and  pay  tlie 
balance  of  the  purchase  money,  upon  th^ 
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defendant's  maMn't;  a  good  and  siifficlent 
conveyance  of  title,  etc.,  to  the  premises. 

The  conrt  below  seems  to  have  decided 
agtilnst  the  defendant  on  his  cross-com- 
plaint, evidently,  upon  the  theory  that  he 
could  not  enforce  a  mutual  and  dependent 
covenant  of  the  plaintiff  without  having 
on  his  (the  d^endant's)  part  tendered  a 
deed  at  the  date  fixed  In  the  contract,  and 
demanded  payment  of  tbeinstallmentdue, 
but  does  not  seem  to  have  determined  any- 
thing with  reference  to  the  right  of  the 
Slalntitf  to  recover  back  the  $900  sned  for. 
either  the  balance  of  the  parchase  money 
was  tendered  on  the  6th  day  of  September, 
1887,  by  the  plaintiff,  or  a  deed  by  the  de- 
fendant, or  demand  made  of  payment  of 
the  Installment  due.  So  far,  then,  as  the 
further  carrying  out  of  the  agreement  was 
concerned,  time  being  of  the  essence  of  the 
contract,  each  side  had  neglected  to  per- 
form its  part  of  the  agreement  necessary 
to  consummate  the  contract,  and  It  was 
at  an  end.  The  plaintiff  could  not  be 
forced  to  pay  the  balance  of  the  purchase 
money,  as  no  deed  had  been  tendered  him, 
or  installment  due  demanded.  Bohall  r. 
Diller,  41  Cal.  585.  The  defendant  wua  no 
longer  obliged  to  make  a  deed  to  the 
premises  conveying  a  good  and  sufficient 
title,  as  the  balance  of  the  purchase  money 
was  not  tendered.  Englander  v.  liogers. 
Id.  421.  8o  that  the  material  question  is 
left  to  be  determined,  whether  or  not  the 
plaintiff,  npon  this  state  of  facts,  is  en- 
titled to  recover  from  the  defendant,  as 
money  In  his  hands  held  for  plaintiff's  use, 
the  $900  which  be  deposited  with  the  de- 
fendant, on  the  inception  of  the  contract, 
as  a  forfeit.  Time  was  undoubtedly  of  the 
essence  of  the  contract,  under  the  rule 
laid  down  in  Grey  v.  Tubbs,  48  Cal.  864, 
In  construing  such  a  contract  aa  the  one 
In  band.  In  that  case  this  covenant  was 
contained  in  the  contract:  "In  the  event 
of  failure  to  comply  with  the  terms  here- 
of by  the  party  of  the  second  part,  [the 
purchaser,]  the  party  of  the  first  part 
shall  be  released  from  all  obligations,  in 
law  or  equity,  to  convey  said  property, 
and  said  party  of  the  second  part  shall  for- 
feit all  right  thereto. "  In  the  present  case 
the  language  is :  "  In  the  event  of  a  failure 
to  comply  with  the  terms  hereof  by  the 
said  party  of  the  second  part,  [the  puiv 
chaser,]  the  said  party  of  the  first  part 
shall  be  released  from  all  obligations,  In 
law  or  equity,  to  convey  said  property, 
and  said  party  of  the  second  part  shall 
lorfeltall  right  thereto. "  In  Grey  v.  Tubbs, 
supra,  it  was  said  of  the  language  above 
quoted  from  the  contract  construed  in 
that  case:  "It  would  bedifflcult  to  ex- 
press with  greater  clearness  and  certainty 
than  the  parties  did  in  this  contract  that 
time  is  of  the  essence  of  the  contract,  ex- 
cept it  were  done  by  the  insertion  of  those 
very  words  in  the  instrument.  Courts  of 
equity  have  not  the  power  to  make  con- 
tracts for  parties,  nor  to  alter  those  which 
the  parties  have  deliberately  made;  and 
whenever  it  appears  that  the  parties  have 
In  fact  contracted  that,  if  the  purchaser 
make  defa  ult  in  the  payments  as  agreed 
upon,  be  shall  not  be  entitled  to  a  convey- 
ance, and  shall  lose  the  benefit  of  his  pur- 
chase, and  when  it  also  appears  that  the 


purchaser  Is  without  excuse  for  his  delay, 
the  courts  will  not  relieve  him  from  the 
consequences  of  his  default." 

Forfeitures,  as  such,  are  not  favored  by 
the  courts,  and  are  never  enforced  if  they 
are  couched  in  ambiguous  terms.  It  is  not 
perfectly  certain  what  the  intentions  of 
the  parties  to  this  contract  were  with  ref- 
erence to  the  $900  paid  as  a  forfeit ;  but, 
construing  it  with  reference  to  the  second 
clause  of  the  agreement,  which  we  have 
quoted,  and  compared  with  that  contained 
In  Grey  v.  Tubbs,  it  appears  as  if  it  was 
intended  to  be  in  the  nature  of  liquidated 
damages,  if  the  purchaser  should  fall,  after 
the  contemporaneous  tender  of  a  deed  to 
him  of  the  land,  and  demand  of  payment 
of  the  installment  due,  etc.,  to  comply 
with  his  part  of  the  agreement.  Now.  us 
both  parties  have  failed  to  comply  with 
their  part  of  the  agreement,  and,  as  we 
have  seen,  time  being  of  the  essence  of  the 
contract,  the  contract  is  at  an  end,  the 
$900  remain  In  the  hands  of  the  defendant 
as  money  had  and  received  from  the  plain- 
tiff, subject  to  be  recovered  by  the  plain- 
tiff, less  the  amount  of  damages  which  the 
defendant  may  show  for  the  failure  of  the 
plaintiff  to  complete  the  purchase.  The 
agreements  of  the  parties  were  reciprocal, 
and  to  be  performed,  or  offered  to  be  per- 
formed, contemporaneously  at  a  certain 
stated  time.  Both  have  failed  to  offer  to 
perform;  and,  if  any  damage  has  been 
done  by  the  plaintiff,  the  defendant  may 
recoup  for  it  in  an  action  brought  to  re- 
cover the  $900.  which  reverts  to  the  plain- 
tiff as  money  held  by  the  defendant  for  his 
use.  The  pleadings,  as  they  now  stand, 
do  not  admit  of  this  determination,  bnt 
the  defendant  on  a  retrial  may  reform  his 
pleading  so  as  to  raise  that  issue. 

We  perceive  no  error  in  the  ruling  of  th« 
conrt  upon  the  introduction  of  the  judg- 
ment-roll In  the  matter  of  the  cross-com- 
plaint. It  did  not  tend  to  show  any  de- 
termination of  the  question  as  to  what 
was  to  become  of  the  $900  designated  as  a 
"forfeit." 

The  other  points  raised  it  is  unnecessary 
tonotlce;  but, for  the  reasons  above  given, 
we  advise  that  the  judgment  and  order  be 
reversed,  with  leave  to  the  defendant,  with- 
in a  reasonable  tluie,  to  frame  his  pleading 
as  heretofore  indicated. 

We  concur  •    Gibson,  C.  ;  Vakcuef,  O. 

Peb  Cubiam.  T'or  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  reversed,  with  leave  to  the  de- 
fendant, within  a  reasonable  time,  to  frame 
his  pleading  as  indicated  therein. 

^^"~^  M  Cal.  444 

In  ro  O'STTLLIVAN'S  ESTATE.  No.  11,952.) 
(Supreme  Court  of  Calif omUi.    June  10,  1890.) 

Adhisistbatios— Salb  or  Real  Estats— Fubu. 
CATION  OT  Notice. 
1.  Code  Civil  Proa  CaL  K  1539, 1547,  providing 
that  in  proceeding  by  an  administrator  to  sell 
real  estate  the  order  to  sbo^  cause,  and  the  notice 
of  sale,  shall  be  published  in  such  "newspaper"  as 
the  court  may  direct,  does  not  limit  the  publication 
to  daily  neirspapers  alone,  and  a  pubUoation  In  a 
weekly  newspaper  of  general  oircmaUoa  is  a  sua> 
olent  compliajica  with  the  statute. 
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S.  Where  »n  administrator's  private  sale  of 
real  estate  was  set  for  February  15th,  the  publica- 
tion of  notice  thereof  in  a  weekly  newspaper  on  Jan- 
u^  27th,  February  8d,  and  February  10th,  was  a 
sumcient  compliance  with  the  provisions  of  Code 
Civil  Proa  CM.  $$  1549, 17(»,  requirinK  that  such 
notices  sltall  he  published  "for  two  weeks  succes- 
sively next  before  the  day  on  or  after  which  the  sale 
is  to  be  made, "  and  as  often  during;  toe  prescribed 
period  as  the  paper  is  regularly  issued. 

ComintBBionerB'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco;  J.  V.  Coffey.  JudKe- 

Edward  P.  Cole,  for  appellant.  Frank 
J.  Sullivan,  for  respondent. 

Belcher,  C.  C.  This  is  an  appeal  from 
an  order  lor  the  sale  of  real  property,  and 
an  orderconflrming  the  sale,  and  directing 
conveyances  to  be  made.  The  facts  set 
ont  In  the  record  are  as  follows:  On  No- 
vember ] ,  1885,  the  administrator  of  the  es- 
tate of  James  C.  O'Sullivan,  deceased,  filed 
in  the  superior  court  of  the  city  and  coun- 
ty ot  San  Francisco  a  petition,  verified  and 
in  all  respects  sufficient,  for  the  sale  of  cer- 
tain real  property  belonging  to  the  estate. 
Thereupon  an  order  to  show  cause  why 
the  prayer  of  the  petition  should  not  be 
granted  was  duly  made  and  filed.  The 
order  directed  that  a  copy  thereof  should 
be  published  once  a  week  for  four  succes- 
siTe  weeks  in  the  Weekly  Star,  a  weekly 
newspaper  printed  and  published  In  the 
said  city  and  county.  At  the  time  named 
in  the  order,  eind  after  proof  of  its  publi- 
cation for  the  time  specified,  and  that 
proper  notice  had  been  given,  and  after 
taking  testimony,  the  judge  of  the  court 
made  an  order  for  the  sale  of  the  property 
at  private  sale.  Thereafter  the  adminis- 
trator caused  notice  of  the  sale  to  be  post- 
ed up  in  three  of  the  most  public  places  of 
the  said  city  and  county,  and  to  be  pub- 
lished In  the  Monitor,  a  weekly  news- 
paper printed  and  published  therein,  for 
two  weeks  successively  next  before  the 
day  on  or  alter  which  the  sale  was  to  be 
made.  The  notice  was  published  on  Jan- 
uary 27,  February  3,  and  February  10, 
1886,  and  the  day  named  for  the  sale  was 
February  15, 1886.  A.  P.  Sullivan  became 
the  purchaser  of  the  property  for  the  sum 
of  $500,  and  the  administrator  then  made 
a  return  of  his  proceedlnRS  to  the  court. 
On  the  day  fixed  for  a  hearing  upon  the 
return,  Sullivan,  the  purchaser,  appeared, 
and  objected  toa  confirmation  of  the  sale. 
The  court  overruled  the  objections,  and 
entered  an  order  confirming  the  sale,  and 
directing  conveyances  to  be  executed; 
hence  this  appeal.  The  objections  to  a 
confirmation  of  the  sale  were:  (1)  That 
the  order  to  show  cause  was  published  in 
a  weekly,  and  not  a  daily,  newspaper;  (2) 
that  the  -notice  of  the  sale  was  published 
in  a  weekly,  and  not  a  dally,  newspaper; 
(3)  that  the  notice  of  sale  was  not  pub- 
lished up  to  and  including  the  day  on 
which  the  sale  was  to  take  place.  And 
the  same  objections  are  urged  here  as 
grounds  for  a  reversal  of  the  orders  ap- 
pealed from. 

The  provisions  of  theCode  bearing  upon 
the  questions  presented  are  as  follows: 
A  copy  of  the  order  to  show  cause  must 
be  personally  served  on  all  persons  Inter- 
ested in  the  estate,  "  or  be  published  four 


BUCcesBive  weeks  in  such  newspaper  in  the 
county  as  the  court  or  judge  shall  direct. " 
Section  1539,  Code  Civil  Proc.  The  court, 
at  the  time  and  place  appointed  In  the  or- 
der, upon  satisfactory  proof  of  personal 
service  or  publication  of  a  copy  of  the  or- 
der, must  proceed  to  hear  the  proofs  of  the 
petitioners,  and  of  all  persons  interested 
in  th<'  estate  who  may  oppose  the  applica- 
tion. Section  1540.  Id.  If  the  court  Is  sat- 
isfied, after  a  full  hearing,  that  a  sale  is 
necessarj',  an  order  of  sale  must  be  made. 
Section  1518,  Id.  When  a  sale  is  ordered, 
and  is  to  be  made  at  public  auction,  notice 
of  the  time  and  place  of  sale  must  be  post^ 
ed  and  published  in  a  newspaper  tor  three 
weeks  successively  next  before  the  sale. 
Section  1547,  Id.  When  a  sale  ot  real  es- 
tate is  ordered  to  be  made  at  private  sale, 
notice  o'  the  same  must  be  posted  and 
published  In  a  newspaper  for  two  weeks 
successively  next  before  the  (iay  on  orafter 
which  the  sale  is  to  be  made.  The  notice 
must  state  a  day  on  or  after  which  the 
sale  will  be  made,  and  a  place  where  offers 
or  bids  will  be  received.  The  day  last  re- 
ferred to  must  be  at  least  fifteen  days  from 
the  first  publication  of  notice,  and  the  sale 
must  not  be  made  before  that  day,  but 
mnst  be  made  within  six  months  there- 
after. Section  1549,  Id.  When  any  publi- 
cation is  ordered,  sacb  publication  must 
be  made  daily,  or  otherwise  as  often  dur- 
ing the  prescribed  period  as  the  paper  is 
regularly  issued,  unless  otherwise  pro- 
vided in  this  title.  The  court,  or  a  judge 
thereof,  may,  however,  order  a  less  num- 
ber of  publications  during  the  period. 
Section  1705.  Id. 

It  is  argued  that  proceedings  for  the  sale 
of  property  belonging  to  an  tjtate  are 
statutory,  and  that  every  requirement  of 
the  statute  must  be  strictly  observed  and 
complied  with,  or  the  sale,  if  made,  will 
be  void ;  that  the  object  of  the  publication 
provided  for  in  the  sections  of  the  Code 
above  referred  to  is  to  give  notice  to  all 
parties  Interested  In  the  estate,  so  that 
they  may  appear  and  avail  themselves  of 
any  rights  they  may  have;  that  the  pub- 
lication most  likely  to  give  such  notice  in 
a  large  city,  like  San  Francisco,  is  one  in 
a  dally  newspaper;  and  that  publication 
In  a  weekly  newspaper  in  such  a  city  is, 
therefore,  not  authorized  by  the  statute, 
and  is  Insufficient  to  give  the  court  juris- 
diction. It  is  true  that  proceedings  like 
those  In  vol  ved  here  are  statu  tory,  and  that 
their  validity  depends  upon  a  substantial 
compliance  with  the  law.  But  the  statute 
provides  only  that  the  order  to  show 
cause  shall  be  published  In  "such  newspa- 
per In  the  county  as  the  court  or  judge 
shall  direct, "  and  that  the  notice  of  sale 
shall  be  published  in  "a  newspaper.  If  there 
be  one  printed  in  the  same  county;  if 
none,  then  in  such  paper  as  the  court,  or 
a  Judge  thereof,  may  direct."  In  this 
there  Is  nothing  to  Indicate  a  legislative 
intent  that  the  publication  should  be  In  a 
dally,  rather  than  a  weekly,  paper ;  and 
in  the  absence  of  anything  appearing  to 
the  contrary  it  must  be  assumed  that  no 
such  intent  existed.  The  court  found  that 
the  Weekly  Star  and  Monitor  were" news- 
papers of  general  circulation  published  in 
the  city  and  county  ot  San  Francisco  dui^ 
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Ingthetlme  referred  to  In  the  sworn  return 
of  Bale  on  file  herein,  and  tbat  the  Bald 
notices  appeared  once  a  week  during  the 
prescribed  period,  as  regularly  as  the 
newspapers  were  issued,  in  accordance 
with  section  1705  of  the  Code  of  Civil 
Procedure."  The  publications  in  the  pa- 
pers named  were  therefore,  in  our  opinion, 
sufficient  to  meet  all  the  reriulremonts  of 
the  law.  To  hold  otherwise  would  re- 
quire the  court  to  Ingraft  upon  the  stat- 
ute anew  provision;  and  this  It  has  no 
power  to  do.  Bichardson  v.  Tobin,  45 
Cal.  33. 

It  is  also  urged  that  it  is  a  matter  of  ab- 
solute necessity  that  the  notice  of  sale  be 
published  up  to  and  including  the  day 
when  the  sale  is  to  take  place ;  and  this, 
It  is  said,  can  only  be  accomplished  by 
having  the  publication  in  a  dally  paper; 
and  in  support  of  this  position  counsel 
cite  McCurdy  v.  Baker,  11  Kan.  Ill;  Wit- 
aker  v.  Beach,  12  Kan.  492;  and  Early  v. 
Doe,  16  How.  610.  The  last  case  cited  has 
nothing  to  do  with  the  question.  The 
other  two  relate  to  sales  of  real  property 
under  execution,  and  the  sufficiency  of  no- 
tices thereof.  It  was  held  that  under  the 
statutes  of  that  state  such  notices  must 
be  published  in  a  newspaper  for  a  certain 
number  of  days,  "and  continued  in  each 
snccessive  issue  of  the  paper  up  to  the  day 
of  sale ; "  and  In  another  case  In  the  same 
state  (Treptow  v.  Buse,  10  Kan.  170)  it 
was  held  that  publication  In  a  weekly  pa- 
per was  sufficient.  Under  our  statute, 
notice  of  a  sale  like  that  involved  here 
must  be  published  "for  two  weeks  succes- 
sively next  before  the  day  on  orafterwhlch 
the  sale  is  to  be  made, "  and  the  publica- 
tion must  be  "as  often  during  the  pre- 
scribed period  as  the  paper  is  regularly  is- 
sued." This  meaus  that  the  publication 
must  be  for  two  successive  weeks,  (Estate 
of  Cunningham,  73  Cal.  558,  15  Pac.  Rep. 
136,)and  in  each  successive  issue  of  the  pa- 
per up  to  the  day  on  or  after  which  the 
sale  Is  to  take  place.  The  notice,  as  we 
have  seen,  was  eupublished.and  was  there- 
fore sufficient.  We  And  no  error  in  the  or- 
ders complained  of,  and  advise  that  they 
be  affirmed. 

We  concur:    Foote,  C.  ;  IIayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  forgoing  opinion  the  orders  appealed 
from  are  affirmed. 

84  Cal.  m  ""^ 

People  v.  Samario.    (No.  20,570.) 
(Svtn-eme  Court  of  CaUfomia.    June  12,  1890.) 
HomciDE— Dying  Dbci.aiu.tiok6— Arratonmbnt. 

1.  On  a  trial  for  homicide,  where  it  appears  that 
deceased  was  stabbed,  and  that  he  died  two  dajrs 
thereafter,  testimony  that  he  said,  after  discover- 
ing tbat  he  had  been  spitting  blood  for  some  time : 
"I  am  dead ; »  "I  am  going  to  die,  but  you  can  say 
that  I  die  innocent, " — is  sufficient  to  show  that  he 
was  under  a  Benae  of  impending  death;  and  his 
declarations,  thereafter  made,  as  to  the  circum- 
stances of  the  stabbing,  are  admissible. 

2.  The  court's  denial  of  defendant's  motion  to 
strike  ont  part  of  the  dying  decl  arations  relating  to 
oocnrrences  taking  place  before  the  killing  will 
not  be  disturbed  where  defendant  failed  to  ob- 
ject to  the  admission  of  such  evidence. 

8.  Though  defendant  is  unable  to  understand 


English,  his  arraignment  is  not  Insufficient  be- 
cause the  record  fails  to  state  that  an  interpreter 
was  appointed,  where  it  does  state  that  the  infor- 
mation was  read  to  defendant,  that  a  copy  was 
given  him,  and  that  he  pleaded  not  guilty. 

4.  The  court's  denial  of  defendant's  motion  to 
amend  the  record  so  as  to  show  that  defendant 
never  pleaded  personally  to  the  information  will 
not  be  disturbed,  as  it  is  a  decision  of  a  matter  of 
fact  within  the  knowledge  of  the  court. 

Commissiouers'  decision.  Department 
1.  Appeal  from  superior  court.  Contra 
CoRta  county ;  Jos.  P.  Jones,  Judge. 

E.B.  Cbase  and  A.  D.Splivalo.  for  appel- 
lant. Geo.A.JoJiDson,  Atty.  Gen.,  for  the 
People. 

Hayne,  C.  The  appellant  was  convicted 
of  manslaughter  for  the  killing  of  one  An- 
tonio Ninuccio.  Several  points  are  made 
upcm  the  appeal. 

1.  It  is  contended  that  the  evidence  is  In- 
sufficient to  sustain  the  verdict.  It  is  not 
disputed  that  the  defendant  stabbed  the 
deceased,  and  the  uncontradicted  evidence 
is  that  the  latter  died  from  the  effects  of 
the  wound  within  two  days  after  receiv- 
ing it.  It  is  argued,  however,  that  the  de- 
fendant acted  in  self-delense.  But,  if  the 
evidence  of  Donati  and  Coppola  is  to  be 
believed,  he  did  not  act  in  self-defense; 
and  whether  they  were  to  be  believed  or 
not  was  a  question  for  the  jury. 

2.  It  is  urged  that  it  was  error  to  ad- 
mit thedying  declarations  of  the  deceased, 
because,  as  Is  said.  It  was  not  shown  that 
he  was  under  a  sense  of  impending  deatli. 
One  of  the  witnesses  to  whom  the  declara- 
tion was  made  testified  as  follows:  "At 
about  11  o'clock  at  night,  or  a  little  tifter, 
as  this  man,  all  the  time  spitting  blood — 
At  one  time  he  had  a  mouthful  of  blood, 
and  couldn't  throw  the  blood  away  from 
him,  and  it  went  all  over  his  face  and  chin, 
and  then  on  his  breast.  I,  of  course,  took 
a  towel  to  clean  the  blood  from  him,  and 
the  blood  was  going  all  over  his  face,  and 
I  cleaned  It  the  best  I  could.  J'inally,  there 
was  a  little  blood  left  on  his  eye,  and  he 
said :  'Clean  there  by  my  eye.'  While  I  was 
cleaning  tbat,  he  grabbed  the  towel  that 
was  in  my  hand,  and  looked  at  it,  and  he 
said:  *Oh,  my  countryman,  I  am  dead. 
That  ain't  spit  I  am  spitting;  that  is 
blood  I  am  spitting.  Oh,  I  am  going  to 
die.'  •  •  •  When  he  said  that,  I  said: 
'Keep  up  your  courage ;  you  are  not  going 
to  die.  To-morrow,  perhaps,  you  will  get 
up.'  His  answer  to  me  was:  'O  no!  I  am 
going  to  die,  but  you  can  say  I  die  an  in- 
nocent man.'"  There  was  nothing  to  in- 
dicate a  revival  of  hope,  and  we  think  that 
the  declaration  was  properly  admitted. 

It  Is  argued, however,  tbat  part  of  what 
the  deceased  said  did  not  relate  to  the  cir- 
cumstances of  the  killing,  but  to  prior  oc- 
currences. But  there  was  no  objection  to 
the  admission  of  the  evidence.  The  defend- 
ant waited  until  the  evidence  was  in,  and 
then  moved  to  strike  it  out.  In  such  case, 
if  the  court  denies  the  motion,  its  action 
win  not  be  disturbed.  People  v.  Long,  43 
Cal.  446. 

3.  It  is  contended  that  the  arraignnient 
was  not  sufflcient  because  the  record  docs 
not  show  that  an  interpreter  was  appoint- 
ed. The  record  states  that  Ihe  Informa- 
tion was  read  to  the  defendant,  and  a  copy 
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tbereof  gtven  to  taim,  and  that  he  pleaded 
that  he  was  not  guilty  ot  the  offeuBe 
charged.  This  was  sufflcient.  It  was  not 
neceasary  that  It  should  be  stated  that  an 
Interpreter  was  appointed. 

It  la  further  contended  that  the  court 
should  have  granted  the  defendant's  mo- 
tion to  amend  the  record  so  as  to  show 
that  he  never  personally  pleaded  to  the 
Information.  But  in  the  first  place  that 
was  a  matter  which  took  place  in  the 
presence  of  the  court,  and  presumably  it 
recollected  the  circumstances,  and  its  de- 
cision as  to  the  fact  will  not  ordinarily  be 
disturbed.  In  the  second  place,  if  the  pro- 
posed amendment  had  been  allowed,  it 
would  buve  made  no  difference.  People  v. 
McCoy,  71  Cal. 390, 12  Puc.  Rep.  272;  People 
▼.  Bowman,  81  Cal.  568,  509,  22  Pac.  Rep. 
•17.  The  other  matters  do  not  require  spe- 
cial notice.  We  therefore  advise  that  the 
lodgment  and  order  appealed  from  be  af- 
firmed. 

We  concur:    Belcher,  C.  C.  ;  Gibson,  G. 

Pes  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 


(84  Cal.  635)  

DDTBBTBB  ▼.  SVPERIOB  GOUBT.     (NO. 

18,696.) 
(Suprem*  Court  o/  Caiifomia.    Jtine  18,  1890.) 

NOTIOI  or  APPBAlr— UUDBSVAKIRO— -PROHIBITIOir. 

Where,  on  appeal  from  a  justioe  court  to  the 
tuperior  court  of  San  Francisco,  the  undertaking 
on  appeal  was  filed  more  than  5  days  before  notice 
of  appeal  was  served,  the  notice  of  appeal  was  no- 
tice that  an  andertaking  had  been  or  would  be  filed 
within  the  statutory  time  of  BU  days,  and  a  writ  of 
prohibition  will  not  be  granted  because  the  appli- 
cant complains  that  he  did  not  have  an  opportu- 
nity to  except  to  the  sureties  upon  the  undertaking. 

Afr.  O'Br/eo  and  Morrison  ADatngerOeld, 
for  petitioner.  Idanuel  Eyre,  tor  respond- 
ent. 

Paterson,  J.  This  is  an  application  for 
a  writ  of  prohibition  directed  to  the  Hon- 
orable F.  W.  Lawler,  Judge  of  the  superior 
court,  prohlbitlnc  him  from  hearing  the 
action  of  Dutertre  v.  Calvert, on  appeal  to 
the  superior  court  from  the  Justice's  court. 
The  grounds  upon  which  it  is  claimed  that 
the  superior  court  has  no  Jurisdiction  to 
hear  the  appeal  in  tbatcase  are  that  judg- 
ment was  entered  in  favor  of  the  plaintiff 
therein  in  the  Justice's  court  on  August  12, 
1889;  that  an  undertalcing  on  apneal  was 
filed  in  the  office  of  the  clerk  of  said  jus- 
tice's court  on  said  August  12,  but  the  no- 
tice of  appeal  was  not  filed  until  August 
19, 18>*9,  and  was  not  served  on  the  plain- 
tiff therein  until  August  23,  18S9;  and 
that  no  notice  of  the  filing  of  the  under- 
taking was  given  plaintiff.  It  is  claimed 
that  because  the  undertaking  was  filed 
more  than  five  days  before  service  of  a  no- 
tice of  appeal,  and  no  notice  of  the  filing 
of  the  undertaking  given,  the  plaintiff  lost 
the  benefit  of  the  statutory  time  to  except 
to  the  sureties,  and  that  the  appeal  was 
Ineffectual  for  any  purpose;  that  to  render 
the  appeal  effectual  an  undertaking  must 
he  filed  after  service  of  the  notice,  or  at 
least  that  notice  of  the  tiling  of  the  under- 
taking must  be  given  In  some  form. 


Id  Coker  v.  Superior  Court,  W  Cal.  177,  It 
was  held  that  the  notice  ot  api>onl  must  be 
filed  and  served,  and  an  un<lertaklus 
given,  within  30  days  after  the  rendition 
of  the  judgment,  to  render  the  appeal  ef- 
fectual, but  that  tlie  order  in  wliich  they 
were  done  is  not  matcirial.  In  that  case 
the  judgment  was  rendered  June  12th,  no- 
tice of  appeal  served  June  16th,  and  filed 
June  17th,  but  the  undertaking  on  appeal 
was  not  filed  until  July  7th;  and  yet  it 
was  held  that  jurisdictional  prerequisites 
had  been  compiled  with.  In  the  case  be- 
fore us  the  plaintiff  had  no  notice  that  the 
defendant  in  the  action  (in  the  justice's 
court)  would  appeal  to  the  superior  court 
until  11  days  after  the  defendant  therein 
had  filed  an  undertaking.  The  petitioner 
herein  claims  tliat  he  was  entitled  to  the 
benefit  of  the  statutory  time  of  6  days 
after  notice  of  the  filing  of  the  undertaking 
to  except  to  the  suttlclency  of  the  sureties 
therein.  In  this  we  think  he  is  right.  As 
this  court  said  in  Columbet  v.  Pacheco,  46 
Cal.  651,  referring  to  provisions  of  a  simi- 
lar nature,  "it  would  be  unreasonable  to 
hold  that  this  period  of  time  may  run 
against  the  respondent  without  his  hav- 
ing had  notice  in  some  mode  that  the  un- 
dertaking had  been  actually  filed  in  the 
clerk's  office,  and,  the  Code  having  failed 
to  provide  for  a  special  notice  of  that  fact, 
we  think  it  was  Intended  that  the  serv- 
ice of  the  notice  of  appeal  should  itselt 
operate  such  notice. "  But  the  petitioner 
did  have  an  opportunity  to  except  to  the 
sufficiency  of  the  sureties.  The  notice  ol 
appeal  was  notice  to  him  that  an  under- 
taking had  been  or  would  be  filed  within 
the  30  days  after  the  rendition  of  the  judg- 
ment. It  was  not  necessary  for  the  ap- 
pellant  to  give  a  new  undertaking.  The 
statute  gives  the  appellant  the  right  to  file 
and  serve  his  notice  of  appeal  and  his  un- 
dertaking at  any  time  within  the  80  days; 
and,  as  we  have  seen,  the  order  in  which 
these  jurisdictional  steps  are  taken  is  im- 
material.   Application  denied. 

We  concur:  Bbatty,  C.  J.;  Fox,  J.; 
Works,  J.;Sbarpstbin,J.;  McFari^and.J. 

(84  Cal.  311) 

ScAMUON  T.  Wells,  Faroo  &  Co.    (No. 

12,690.) 

(Supreme  Court  cf  CaH/omla.    June  9, 1890.) 

Cabbisrs  or  Ooons — Btipui^atbd  VAi.m — Bmxa- 

MENT  WITH  CONSIOMBS. 

1.  Civil  Code  CaL  S  2200,  provides  that  oaoom- 
mon  carrier  of  gold,  •  •  •  upon  loss  or  injary 
of  such  articles,  *  *  *  is  not  liable  for  mora 
than  the  value  of  the  articles  named  in  the  receipt 

or  bill  of  lading,"  and  plaintitt  having  received 
that  amount,  by  his  agent,  cannot  maintain  an  ac- 
tion for  damages  for  the  wrongful  conrersion  of 
property,  there  being  no  charge  ot  fraud,  malice, 
or  oppression  on  the  part  of  the  defendant. 

2.  In  case  of  unqualified  consignment  of  prop- 
erty, the  carrier  has  the  right  to  assume  that  the 
consignee  is  the  owner,  and  to  settle  a  claim,  for 
damages  for  the  non-delivery  of  property!  with 
him. 

8.  Where  an  agent  was  authorized  to  receive 
money  in  payment  of  damages,  he  was  authorized 
to  receipt  therefor,  and  the  principal  was  charged 
with  notice  of  the  agent's  acts. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ot  San  Franclscu; 
John  Hunt,  Judge. 
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J.  F.  Cowdiery,  lor  appellant.  PillBbnry  Jt 
Blandlnff,  tor  appellee. 

Patbbson,  J.  On  April  12, 1875,  plaintiff 
delivered  to  defendant  at  Downleville  two 
sealed  packages  uf  gold-duat  of  tbe  value 
of  f3,758.93,  but  which  he  represented  to 
be  of  tbe  value  of  $3,260,  to  be  transijorted 
bydefendant'HexpresH  to  plaintiff's  agent, 
the  London  &  San  Francisco  Bank,  Lim- 
ited, at  San  Francisco.  The  packajjes  were 
placed  by  defendant  with  other  packages 
of  gold-dust,  valued  at  about  |2,000,  in 
the  express  box.  On  April  13,  1875,  the 
stage-coach  in  which  the  gold  was  being 
transported  from  Downievllle  was  stop- 
ped by  a  highwayman,  and  rubbed  of  all 
its  treasure.  On  April  2lBt  the  bank  (plain- 
tifl'8  agent)  demanded  the  packages  or 
their  value.  Defendant  thereupon,  and 
witbont  knowing  that  the  bank  was  not 
the  owner  of  the  property,  paid  to  it  the 
sum  of  $3,260,  and  took  a  receipt  from  it, 
in  which  tbe  two  packages  were  specified 
as  being  a  sealed  bag,  valued  at  $160,  and 
a  sealed  package,  valued  at  $3,100,  "taken 
by  robbers  at  Oregon  Hill,  April  14, 1875." 
At  the  time  this  payment  was  made  the 
defendant  had  no  knowledge  that  tbe 
bank  was  not  tbe  owner  of  the  packages, 
and  did  not  know  by  whom  the  robbery 
was  committed,  or  where  the  property  was 
concealed.  Through  the  efforts  of  the  com- 
pany's chief  detective,  J.  B.  Hume,  the 
robber  was  arrested,  and  the  gold-dust 
recovered  on  May  4,1875.  When  recovered, 
plaintiff's  gold-dust  was  mingled  with 
other  gold-dust,  the  property  of  other 
persons,  taken  by  the  robber,  and  could 
not  be  identified.  On  May  4th,  plaintiff, 
having  learned  of  ihe  recovery  of  the 
gold,  culled  upon  defendant,  and  offered 
to  return  the  $3,260  received  from  it,  and 
demanded  tlie  pacl^ages  shipped  by  him, 
stating  that  the  dust  was  worth  more 
than  the  value  placed  upon  it  when  ship- 
ped. Tbe  agent  of  defendant  stated  to 
plaintiff  that  thedefendanthadexpendeda 
large  amount  of  money  in  recovering  the 
property,  and  asked  him  if  be  was  willing 
to  stand  any  part  of  the  expense.  Defend- 
ant declined  to  do  so,  and  has  never  paid 
or  offered  to  pay  any  part  of  the  expense 
incurred  in  the  recovei-y  of  the  gold-dust. 
The  regular  rate  of  the  defendant  for 
carrying  gold-dust  was  $5  for  each  $1,000 
worth,  but.  In  consideration  of  plaintiff's 
agreement  to  ship  all  his  gold-dust  by  de- 
fendant's express,  defendant  was  charging 
plaintiff  only  $4  per  thousand.  Tbe  pack- 
ages were  sealed,  and,  of  course,  defend- 
ant knew  nothing  of  the  true  valne  there- 
of, except  from  what  tbe  plaintiff  told  it. 
The  court  found  that,  If  defendant  had 
known  at  the  time  it  received  the  ship- 
ments that  the  property  was  of  greater 
valne  than  $3,260,  It  would  have  charged 
and  collected  $4  for  each  $1,000  worth  of 
dust.  Nothing  has  ever  been  paid  or  of- 
fered to  defendant  for  transporting  the 
excess  of  gold-dust  above  the  value  of 
$3,260.  Plaintiff  brought  this  action  to 
recover  from  defendant  the  sum  of  $498.93. 
The  court  gave  Judgment  for  the  defend- 
ant, and  from  said  judgment,  and  from  an 
order  denying  his  motion  for  a  new  trial, 
plaintiff  has  appealed. 


We  think  the  Judnnent  is  right,  aad 
should  be  affirmed.  The  Civil  Code  pro- 
vides that  "a  common  carrier  of  gold,  sil- 
ver, platlna,  or  precious  stones,  or  imita- 
tions thereof,  in  a  manufactured  or  un- 
manufactured state,  •  •  *  isnotliable 
for  more  than  $50  upon  the  loss  or  injury 
of  any  one  package  of  such  articles,  unless 
he  has  notice,  upon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of 
the  nature  of  the  freight ;  nor  is  such  car- 
rier liable  upon  any  package  carried  for 
more  than  the  value  of  the  articles  named 
in  tbe  receipt  of  the  bill  of  lading. "  Sec- 
tion 2200.  This  measure  of  damages  was 
adopted  for  the  protection  of  the  carrier, 
and  does  no  injustice  to  tbe  owner.  The 
carrier  is  an  insurer  of  the  property  in- 
trusted to  him,  and  is  legally  responsible 
for  acts  against  which  he  cannot  provide, 
from  whatever  cause  they  may  arise,  only 
the  acts  of  Qod  and  of  the  public  enemy, 
and  those  which  arise  out  of  the  fault  of  the 
owner,  being  excepted.  He  therefore  has 
a  right  in  all  cases  to  be  truly  informed  as 
to  the  value  of  the  property  in  order  to 
estimate  the  risk  and  determine  the  care 
which  should  be  exercised  in  the  protec- 
tion of  the  property,  and  to  sove  himself 
from  loss.  Lawson,  Cont.  §  20;  3  Sutb. 
Dam.  243. 

This  action  being  for  damages  for  the 
wrongful  conversion  of  the  property,  the 
rule  given  in  section  2200,  supra,  cuts  off 
the  right  of  the  plaintiff  to  recover,  there 
being  no  charge  of  fraud,  malice,  or  op- 
pression on  the  part  of  the  defendant.  II 
the  carrier  should  collude  with  the  robber, 
or,  after  rescuing  the  property,  should  will- 
fully mingle  it  with  other  property  of  the 
same  kind,  so  that  it  could  not  be  identi- 
fied and  segregated,  the  measure  of  dam- 
ages might  be  different;  but  nothing  of 
that  kind  is  claimed  here.  There  are  other 
reasons  why  the  plaintiff  is  not  entitled 
to  recover.  The  defendant  did  not  know 
that  plaintiff  was  the  owner  of  the  prop- 
erty, and,  the  consignment  being  an  un- 
qualified one,  it  had  tbe  right  to  assume 
that  the  consignee  was  tbe  owner,  and  to 
settle  tbe  matter  with  the  bank.  Boston 
&  M.  R.  Co.  V.  Warrior  Mower  Co.,  76  Me. 
260:  2  Ror.  R.  R.  1.330,1331;  Hutch.  Carr. 
§720.  If  the  bank  be  treated  as  the  agent 
of  plaintiff,— and  it  is  alleged  In  the  com- 
plaint that  it  was, — thesame  conclusion  is 
reached.  If  the  bank  was  authorized  as 
agent  of  plaintiff  to  receive  money  in  pay- 
ment of  the  damages,  it  was  authorized 
to  receipt  therefor,  and  the  plaintiff  was 
charged  with  notice  of  what  its  agent  had 
done.  Section  2322,  Civil  Code.  The  $3,260 
was  paid  to  the  bank  on  April  21st.  Not 
until  after  plaintiff  learned  that  the  gold- 
dust  had  been  recovered,  yU.,  on  May  4th, 
was  any  objection  made  to  the  settlement 
made  by  the  agent.  That  it  was  a  settle- 
ment and  abandonment,  so  far  as  the 
agent  had  authority  to  make  it,  there  can 
be  no  doubt.  The  agreed  statement  states 
tliat  the  bank  "demanded  of  defendant 
the  said  packages  or  their  value,  and  de- 
fendant then  and  there  upon  such  demand 
paid, "  etc.  Plaintiff  had  the  right  to  de- 
mand tbe  value  of  the  property  which  was 
lost,  or  to  wait  until  the  property  was  re- 
covered, and  then  demand  the  possession 
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of  the  property  Itself.  He  chose  throniarh 
his  agent  to  accept  f  3,260,  the  value  which 
had  i)oen  placed  upon  the  property  by 
plaintiff.  Thereafter  defendant,  proceed- 
ing upon  the  asmiinption  that  by  the  pay- 
ment of  the  loss  it  had  become  the  owner 
of  the  property,  expended  the  sum  of  1^1,- 
635  In  recovering  the  property  which  liad 
been  stolen,  and  of  which  plaintiff's  gold- 
dust  was  the  greater  part.  It  would  be 
manifestly  unfair  to  allow  the  owner  to 
abandon  the  property  under  such  circum- 
stances, accept  a  certain  sum  in  payment 
of  the  loss,  lie  by  until  a  large  sum  of 
money  had  been  expended  in  recovering 
the  property,  (larger  than  the  amount  of 
loss  sustained  by  the  owner  in  the  settle- 
ment,) and  then  to  set  aside  the  settle- 
ment, and  require  the  carrier  to  pay  the 
full  value  of  of  the  property.  If  plaiutitt 
had  sned  defendant,  and  recovered  Judg- 
ment before  the  property  was  restored  to 
defendant,  and  defendant  had  paid  the 
Judgment,  the  title  to  the  property  would 
have  vested  in  defendant,  regardless  of  its 
actual  value.  Smith  v.  Smith,  51  N.  H.  571 ; 
Cooley,  Torts,  458.  The  acceptance  with- 
out suit  of  the  amount  offered  in  payment 
of  damages  had  precisely  the  same  effect, 
and  passed  the  title  to  defendant.  Judg- 
ment and  order  affirmed. 

We  concur:   Beatty,  C,  J.  Fox,  J. 


M  Cal.  {37 

Smith  et  &1.  y.  Solomon.    (No.  3,670.) 
(Supreme  Court  of  Calif omla.    Jvme  18,  1890.) 

Appeal— Dismissal— Pailuhe  to  Pile  Tbak- 
scRirr. 
Rule  3  of  the  supreme  court  requires  the 
transcript  on  appeal  to  be  filed  within  40  days  aft- 
er the  appeal  is  perfected,  and  the  bill  of  excep- 
tions settled.  Held,  that  an  appellant  cannot  ex- 
cuse his  failure  to  file  the  transcript  within  40 
days  after  the  appeal  is  perfected  by  the  fact  that 
the  bill  of  exceptions  had  not  yet  been  settled, 
where  more  than  40  days  have  expired  since  the 
entry  of  judgment  without  his  taking  any  steps  to 
settle  such  bill ;  Code  Civil  Proo.  Cal.  J  6.t0,  requir- 
ing an  appellant  to  draft  his  proposed  bill  of  ex- 
ceptions and  serve  the  same  on  the  adverse  party 
within  10  days  after  the  entry  of  judgment,  or 
within  such  further  time  as  the  judge  may  allow, 
which  additional  time  is  limited  to  80  days  by  sec- 
tion 1054. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
T.  H.  Reahden,  Judge. 

Code  Civil  Proc.  Cal.  §  630,  provides: 
"When  a  party  desires  to  have  exceptions 
taken  at  a  trial  settled  In  a  bill  of  exctp- 
tions,  he  may  within  10  days  after  the  en- 
try of  judgment,  •  •  •  or  such  further 
time  as  the  court  In  which  the  action  is 
pending,  or  a  judge  thereof,  may  allow, 
prepare  the  draft  of  a  bill,  and  serve  the 
same,  or  a  copy  thereof,  upon  the  adverse 
party."  Section  1054  provides:  "When 
an  act  to  be  done,  as  provided  In  this 
Code,  relates  to  the  •  •  •  preparation 
of  statements  or  of  bills  of  exceptions, 
•  •  •  th-!  time  allowed  by  this  Code 
may  be  extended,  upon  good  causeshown, 
by  the  court  in  which  the  action  is  pend- 
ing, or  a  judge  thereof;  but  such  exten- 
sion shall  not  exceed  3U  days  without  the 
consent  of  the  adverse  party." 


Btatty  S  Fowler,  for  appellant.  Geo. D. 
Collins,  lor  respondents. 

Fox,  J.  Appeal  from  judgmentforeclos- 
Ing  mechanic's  Hen.  Motion  to  dlsmlaa 
appeal,  for  failure  to  file  transcript  in 
time.  Judgment  was  rendered  and  en- 
terefl  November  25, 1S89.  Appeal  perfected 
December  7, 1889.  The  transcript  was  due 
in  this  court  January  16,  1890;  there  being 
no  bill  of  exceptions  or  statement  settled 
or  filed.  Notice  of  this  motion  given  Jan- 
uary 20,  1890,  showing  that  the  same 
would  be  made  on  certificate  of  the  clerk 
of  the  court  below,  which  was  also  filed, 
dated  January  17th,  showing  that  no  bill 
of  exceptions  or  statement  had  been  set- 
tled or  filed  in  the  cause,  and  that  he  had 
not  been  requested  to  certify  any  trans- 
cript In  the  cause.  Appellant,  by  afllda- 
vlt,  attempts  to  excuse  the  delay  In  filing 
transcript  by  showing  that  the  bill  of  ex- 
ceptions had  not  been  settled,  relying  up- 
on rule  3  of  this  court,  which  requires  that 
the  transcript  shall  be  filed  within  40  days 
after  the  appeal  Is  perfected,  and  the  bill 
of  exceptions  and  statement.  If  there  be 
any,  are  settled.  But  that  does  not  help 
out  the  case;  for  the  same  afildavits  show 
that  no  attempt  was  made  to  settle  bill 
of  exceptions  until  January  10, 1890,  more 
than  40  days  after  the  entry  of  Judgment, 
and  then  the  only  attempt  was  to  speak 
to  the  counsel  of  respondent  about  it.  No 
proposed  bill  of  exceptions  has  ever  been 
served  or  oflered  to  the  judge  for  settle- 
ment.  No  extension  of  the  time  In  which 
to  settle  the  same  had  ever  been  given  by 
counsel;  and  the  time  allowed  by  law, 
and  all  the  time  which  the  court  had  pow- 
er to  give  in  which  to  prepare  and  servu 
upon  opposite  counsel  a  proposed  bill  of 
exceptions  had  expired  before  said  oppo- 
site counsel  had  been  even  spoken  to  upon 
the  subject.  See  Code  Civil  Proc.  §§  ar*). 
1054.  It  was  therefore  too  late  to  settle 
any  bill  of  exceptions  in  the  case,  and  no 
satisfactory  excuse  is  given  for  failure  to 
file  the  transcript  In  time.  It  Is  therefore 
ordered  that  the  appeal  be  dismissed,  and 
the  court  below  is  directed,  under  section 
1195,  Id.,  to  allow  as  additional  costs  In 
the  case  a  reasonable  attorney's  fee  for 
the  services  of  the  attorney  of  respondent 
in  this  court. 

We  concur :   B  eattt,  C.  J . ;  Patekson,  J. 


84  Cal.  m 
JuDSON  V.  Lyford  et  al.    (No.  12,032.) 
(Supreme  Court  of  California.    June  12,  1890.) 

Fbacdl-lbnt  Cojtvbtasce— Intent— QciBTiso 
Title. 

1.  Civil  Code  Cal.  %  8442,  provides  that  the 
question  of  fraudulent  intent  is  one  of  fact,  and 
not  of  law,  and  that  no  transfer  can  be  adjudged 
fraudulent,  solely  on  the  ground  that  it  was  not 
made  for  a  valuable  consideration.  Ooe  largely 
indebted  attempted  to  make  a  voluntary  settlement 
of  the  only  property  he  had  on  his  children  and 
himself.  The  trustee  testified  that  this  was  done 
to  "protecf'the  children.  There  was  noother ev- 
idence to  overcome  the  inference  of  fraud.  Held, 
that  a  finding  that  there  was  no  fraudulent  intent 
must  be  set  aside,  as  against  the  evidence. 

2.  A  debtor,  with  intent  to  defraud  a  creditor, 
conveyed  Ijind  to  a  trustee,  who  was  directed  to 
divide  the  income  between  tne  debtor  and  bischil- 
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dren,  and,  at  his  deatb,  to  hold  In  trvtt  for  them. 
The  land  was  sold  under  execution  In  favor  of  the 
creditor,  and  bid  in  by  him.  Held,  under  Civil 
Code  Cal.  S  8439,  providing  that  every  transfer  of 

groperty  made  with  intent  to  defraud  any  creditor 
>  void,  that  the  sheriff's  deed  made  on  snch  sale 
puwod  the  loKsl  tlUe  in  fee. 

8.  A  purchaser  at  an  execution  sale  of  land, 
conveyed  by  the  debtor  to  defraud  creditors,  may 
sue  a  vendee,  with  knowledge  of  the  fraudulent 
intent,  to  quiet  title,  under  Code  Civil  Proc.  Cal.  i 
788,  providing  that  an  action  may  be  brought  by 
any  person  against  another,  who  claims  an  estate 
or  interest  in  land  adverse  to  him,  for  the  purpose 
of  determining  such  claim. 
McFabland,  J.,  dissenting. 

In  bank.  CommisalonerB'  deciaton.  Ap- 
peal from  8U])erior  court,  Marin  county ; 
E.  B.  Mahon,  .Judge. 

E.  F.  SwortSguer,  ( Walter  Van  Dyke,  of 
coaoHel, )  for  a  ppellant.  E.  D.  Sa  wyer  and 
Sawyer  &  Bnmett,  lor  respondents. 

Hatkb,C.  This  was  an  action  by  a  Judg- 
ment creditor  to  set  aside  a  deed  made  by 
bla  debtor  to  the  defendant  Lyford,  in 
trust;  for  certain  purposes.  The  court  be- 
low gave  Judgment  for  the  defendants. 
and  the  plalntill  appeals.  The  general 
features  of  the  case  are  as  follows:  On 
and  prior  to  September  15, 1S8.S,  the  plaln- 
tUf  was  the  owner  of  a  judgment  against 
one  PeOebach  upon  which  was  due  the 
sum  of  $9,446.74.  On  that  day  the  latter 
inherited  from  his  wife  an  undivided  one- 
third  Interest  in  a  tract  of  646.51  acres  of 
land  In  Marin  county.  Within  a  month 
thereafter,  and  while  the  Judgment  against 
bim  was  in  force,  he  made  a  deed  to  the 
defendant,  Lyford,  in  trust  to  sell  suffi- 
cient of  the  property  to  pay  oft  certain 
mortgages  upon  the  property,  and  to  col- 
lect the  income  of  the  remainder,  and.  aft- 
er paying  the  taxes,  etc.,  to  pay  one-half 
of  such  income  to  the  grantor  during  his 
life,  and  to  use  the  balance  for  the  support 
of  his  minor  children,  and,  upon  the  ar- 
rival of  the  youngest  child  of  age,  to  con- 
vey the  property  to  such  children  in  equal 
shares.  (The  mortgages  referred  to  were 
omitted  from  the  litigation  by  stipula- 
tion.) This  deed  was  entirely  without 
consideration.  It  was  therefore  a  gift  for 
the  benefit  of  the  children,  with  the  reser- 
vation for  himself  of  a  life  provision  out 
of  the  income.  A  little  more  than  a  month 
alter  the  execution  of  the  deed  a  writ  was 
Issued  upon  plaintiff's  judgment,  and  lev- 
led  upon  the  property,  and  all  the  right, 
title,  and  Interest  which  Deffebach  then 
had  therein  was  sold  to  plaintiff  for  some- 
thing less  than  the  amount  of  the  judg- 
ment. In  due  course  the  plaintiff  received 
a  sheriff's  deed,  and  within  four  days 
thereafter  Deffebach  died.  This  action 
was  commenced  soon  afterwards.  Before 
the  trial  Deflebach's  administrator  paid 
to  plaintiff  the  balance  due  upon  the  judg- 
ment, which  was  thereupon  satisfied  of 
record.  The  foregoing  facts  appear  with- 
out contradiction. 

The  main  position  of  the  respondents  Is 
that  the  deed  to  Lyford  conveyed  to  him 
the  legal  title  to  whatever  share  Deffe- 
bach had  in  the  property,  leaving  In  the 
latter  only  an  equitable  lile-interest  in 
half  the  Income;  that  this  equitable  inter- 
est was  all  that  the  plaintiff  got  by  his 


staerilTs  deed;  and,  being  only  for  Defle- 
bach's Ule,  ceased  at  his  death ;  and  that, 
as  the  Judgment  was  paid  and  satisfied, 
plaintiff  has  no  foundation  for  his  action. 
But  this  argument  overlooks  the  charge 
that  the  deed  was  made  to  hinder  and  de- 
lay the  plalntifl's  rights  as  a  creditor, 
which  is  the  basis  of  the  plaintiff's  case.- 
If  it  were  not  for  this  feature,  the  case 
would  be  like  Kennedy  v.  Nnuan,  52  Cal. 
326,  cited  for  the  respondents,  and  we  are 
not  prepared  to  say  the  position  would 
not  be  sound.  But  the  charge  of  fraud  in- 
troduces an  altogether  dlBerent  element. 
If  the  charge  be  true,— that  is  to  say, lithe 
de<>d  was  In  fact  made  to  hinder  and  de- 
lay plaintin's  rights  as  a  creditor, — then 
the  deed  was  void  as  against  him,  anil 
his  sheriff's  deed  vested  in  him,  not  merely 
an  equitable  life-interest  in  the  Income, 
but  all  the  interest  which  Deffebach  had 
in  the  property  belore  he  made  the  deed, 
and  entitled  the  plaintiff  to  have  the  deed 
canceled  as  a  cloud  upon  his  interest,  as 
was  fully  explained  in  Hager  v.  Shindler, 
29  Cal.  48. 

The  proposition  that  a  deed  in  fraud  ol 
the  rights  ol  creditors  is  absolutely  volO, 
as  against  them.  Is  well  settled.  It  was  so 
ander  the  statute  ol  Elizabeth.  "A  Iraud- 
olentconveyance,  made  with  the  vie  w  ol  de- 
feating the  claimsolcredltors,  is  altogether 
void  by  the  statute  13  Eliz.  Such  a  deeti, 
therefore,  can  confer  no  legal  Interest  on 
which  a  trust  can  be  fastened  by  a  court 
ol  equity."  Hill,  Trustees.  163.  The  same 
rule  prevails  in  the  majority  ol  American 
courts.  In  this  regard  Mr.  Freeman  says: 
"In  many  instances  the  aid  ol  equity  is  In- 
voked. But  generally  this  Is  unnecessary, 
for  a  transfer  made  to  hinder,  delay,  or 
delraud  creditors,  while  as  between  the 
parties  it  conveys  the  title,  has,  as  against 
a  creditor  proceeding  under  execution,  no 
such  effect.  As  against  the  Iraudulent 
transleree,  the  creditor  may  seize  the 
property,  whether  real  or  personal,  as 
that  ol  the  Iraudulent  vendor,  and  may 
proceed  to  sell  It  under  execution.  The 
title  translerred  by  such  sale  is  not  a  mere 
equity, — not  the  right  to  control  the  legal 
title,  and  to  have  the  Iraudulent  transfer 
vacated  by  some  appropriate  proceeding; 
It  is  the  legal  title  itself ,  against  which  the 
fraudulent  translerisno  transfer  at  all." 
Freem.  Ex'ns,  §  136.  The  statute  ol  Cali- 
fornia embodies  this  rule.  It  says  that 
"every  transfer  ol  property  or  charge 
thereon  made,  every  obligation  incurred, 
and  every  judicial  proceeding  taken  with 
Intent  to  delay  or  delraud  any  creditor  or 
other  person  of  his  demands,  is  void,"  etc. 
Civil  Code,  §3439.  And  In  case  of  Bull  v. 
Ford,  66  Cal.  177,  4  Pac.  Rep.  1175,  the  pr.'- 
clse  point  was  decided.  There,  after  show- 
ing that  the  conveyance  was  in  Iraud  ol 
creditors,  the  court,  per  Ross,  J.,  said: 
"The  conveyance  to  delendant  being  volcl, 
as  against  Alvarado's  creditors,  the  cred- 
itors were  authorized  to  levy  upon  and 
sell  the  property,  as  II  no  conveyance  had 
ever  been  made  by  their  debtor.  Freem. 
Ex'ns,  §  136,  and  the  authorities  there 
cited. " 

It  is  obvious,  therelore,  that  the  ques- 
tion upon  which  the  case  must  turn  is 
whether  the  conveyance  was  in  Iruud  of 


Digitized  by 


Google 


PACIFIC  REPORTER,  VOE.  24. 


(Cal. 


the  rights  of  the  plaintiff  as  a  creditor. 
This,  nnder  our  aiatnte,  is  a  question  of 
fact,  (Civil  Code,  §  3442;)  that  is  to  say,  a 
queBtion  of  intent.  And  the  intent  which 
Is  material  is  that  of  the  grantor.  It  is 
immaterial  howinnocent  the  grantee  was. 
Lee  V.  Figg,  37  Cal.  336;  Peek  v.  Peck.  77 
Cal.  111.  19  Pac.  Kep.  227;  Swart*  v.  Haz- 
lett,  8  Cal.  128.  And  where,  as  here,  the 
grantee  paid  no  value  for  the  deed,  It  is 
Immaterial  that  he  had  no  notice  of  the 
fraud.  Nor  is  it  necessary  that  the  gran- 
tor should  have  had  any  malice  against 
the  creditor,  or  any  evil  intent  to  injure 
him,  or  any  actual  Intent  to  do  a  wrong. 
It  is  immaterial  whether,  as  a  matter  of 
fact,  he  supposed  tliat  he  had  a  perfect 
right  to  conceal  his  property  from  hie 
creditor.  Concealment  of  property  from 
one's  creditor  is  what  the  law  forbids, 
and  the  intent  so  to  conceal  it  is  consid- 
ered fraud,  and  it  is  sufficient  so  to  plead 
it.  Hager  v.  Shindler,  29  Cal.  59;  Bull  v. 
Ford.  66  Cal.  176,  4  Pac.  Hep.  1175.  The 
question,  then,  is  reduce<l  to  this,  viz. : 
Had  the  grantor,  as  u  matter  of  fact,  an 
Intentto  hinderordelay  hiscreditor?  The 
court  below  found  that  he  had  not.  But 
we  think  that  the  findings  are  entirely  un- 
supported by  the  evidence. 

At  the  time  of  the  execution  of  the  deed, 
the  grantor  had  no  other  property  than 
the  land  he  attempted  to  convey.  This  is 
distinctly  testified  to  by  the  witness  Val- 
entine, and  by  the  defendant  Lyford  him- 
self. And  there  is  no  evidence  to  the  con- 
trary. The  argument  which  the  counsel 
for  the  respondents  make  against  this  is 
that  the  record  does  not  state  that  it  con- 
tains all  the  evidence,  and  that  the  pre- 
sumption Is  in  favor  of  the  findings.  But 
the  point  is  properly  specified.  And  it  has 
long  ago  been  settled  thatthepresuuiption 
is  that  the  record  contains  ull  the  evidence 
which  is  material  to  the  point  sptcified. 
Hidden  v.  Jordan,  28  Cal.  303;  Smith  v. 
Athem.  34  Cal.  511;  aarK  v.  Grldley.  35 
Cal.  403;  Orlgsby  v.  Water  Co.,  40  Cal.  405; 
Association  -v.  Willard,  48  Cal.  619.  In  the 
case  last  cited  it  was  said  that  the  rule 
"has  been  so  often  repeated  that  it  has  be- 
come trite."  The  fact  that,  after  the  ac- 
tion was  commenced,  the  administrator 
of  the  grantor  paid  the  small  balance  re- 
maining due  on  the  judgment,  does  not 
tend  to  prove  that  the  grantor  had  at  tlie 
time  of  the  deed  any  other  property  than 
that  which  he  attempted  to  settle  on  his 
children  and  himself.  For  all  that  appears 
to  the  contrary,  the  administrator  (who 
was  the  trustee  under  the  deed)  may  have 
raised  it  on  the  property,  or  may  have  ad- 
vanced it  himself.  As  above  stated,  the 
positivetostlmony  Is  that  the  grantor  had 
nothing  at  the  time  of  the  deed  e.^cept  the 
property  in  question.  And  this  is  not  con- 
tradicted. 

The  uncontradicted  facts,  therefore,  are 
that  the  grantor,  being  heavily  indebted 
to  the  pluintiff,  attempted  to  make  a  vol- 
untary settlement  of  the  only  property  he 
had  upon  his  children  and  himself.  Is  it 
not  the  irresistible  Inference  from  these 
facts  that  he  intended  to  place  the  prop- 
erty be.vond  the  reach  of  the  plaintiff's 
.iudgmentT  Compare  Swartz  v.  Hazlett, 
8  Cal.  128.    We  can  hardly  imagine  circum- 


stances  which  would  overcome  the  infer- 
ence from  the  above  facts.  Certainly  there 
is  nothing  tending  to  overcome  It  in  the 
record  before  us.  The  defendant  Lyford 
says  that  the  deed  was  made  to  "protect" 
the  grantor's  children.  But  can  a  naan 
"protect"  his  children  against  the  lawful 
claims  of  hie  creditors?  If  this  be  the 
meaning  of  the  defendant's  testimony,  it 
is  itself  sufficient  to  show  that  the  deed 
was  fraudulent.  But,  whatever  may  be 
its  meaniug.  it  certainly  does  not  tend  to 
overcome  the  inference  from  the  above 
facts.  And  there  Ih  no  other  evidence.  In 
our  opinion,  the  uncontradicted  evidence 
shows  that  Deffebach  made  the  deed  to 
hinder  and  delay  his  creditor,  and,  tbia  be- 
ing the  fact,  it  i-esults  as  a  matter  of  law 
that  the  deed  was  absolutely  void  as 
against  the  creditor,  in  whom  the  sherlH's 
deed  vested,  not  a  mereequitable  life-inter- 
est in  the  income,  but  all  the  estate  which 
Deffebach  had  before  he  made  the  deed. 
It  may  be  added  that,  as  we  construe  th« 
complaint,  it  is  a  complaint  to  remove 
a  cloud,  under  the  doctrine  of  Hager  v. 
Shindler,  supra.  The  respondents  say  that 
it  is  a  complaint  to  "  quiet  title, "  by  which 
we  suppose  is  meant  a  complaint  to  de- 
termine an  adverse  claim  under  the  stat- 
ute. We  do  not  take  this  view  of  the 
pleading.  But,  assuming  that  it  is  the 
correct  view,  we  think  that  the  facts  are 
sufficient  to  support  an  action  of  that 
character.  We  therefore  advise  that  the 
Judgment  and  order  appealed  from  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:    Belcher,  C.  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgement  and 
order  appealed  from  are  reversed,  and  the 
cause  remanded  for  a  new  trial. 

McFari.and,  J.,  dissenting. 


U  Oal.  4» 

Ai.Bio.\  R.  R.  Co.  V.  Heeser.  (No.  12,083.) 
(Supreme  Court  of  California.  Jvine  10, 1890.) 
Eminent  Domain— Cohpensation. 
A  railroad  compsny,  haviofc  no  positive 
knowledge  as  tu  the  ownership  of  land,  while 
guilty  of  a  technical  trespass,  does  not  hecome  a 
torl-feaaor  by  entering  on  the  land,  and  construct- 
ing a  bridge  and  track  thereon,  intending  subse- 
quently  to  condemn  it  to  the  public  use;  and  the 
land-owner,  who  himself  was  ignorant  of  his  title 
at  the  time  of  the  entry,  is  not  entitled  to  have  the 
value  of  such  track  and  bridge  allowed  to  htm  as  a 
part  of  bis  "just  compensation"  for  the  taking  of 
his  land. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Mendocino  coun- 
ty; R.  McGarvey,  Judge. 

J.  M.  MannoD  and  C.  C.  HamiltOD,  for 
appellant.  T.  L.  Carothers,  for  respond- 
ent. 

FooTB,  C.  This  action  was  Instituted 
for  the  purpose  of  condemning  to  the 
public  use  a  right  of  way  for  the  plaintiff's 
railway  track,  over  a  portion  of  the  de- 
fendant's land.  Judgment  of  condemna- 
tion followed  as  prayed  lor,  and  the  dam- 
ages were  assessed  against  the  plaintiff  In 
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thn  sum  of  $175,  as  a  jast  competmation 
for  the  property  souKht  to  be  condemned, 
and  aa  damages  consequent  to  such  con- 
demnation. The  defendant  appeals  from 
the  Judgment  and  order  denying  a  new 
trial.  The  contention  of  the  appellant  is 
that  the  court  erred  in  failing  and  refusing 
to  make  and  give  j'idgmeut  in  his  behalf 
for  f8,.')00  more  than  was  awarded  him. 
The  ground  upon  which  this  claim  is  ad- 
vanced is  that  the  railroad  corporation  en- 
tered upon  the  land  of  the  appellant,  be- 
fore any  condemnation  proceedings  had 
been  commenced,  and  erected  thereon  a 
bridge  and  railroad  track,  which  had  be- 
come permanently  attached  and  affixed  to 
the  soil,  which  waa  of  the  value  oi  98,50U ; 
and,  such  being  the  fact,  the  defendant  be- 
came the  owner  of  these  fixtures  or  per- 
manent Improvements  upon  his  land, 
placed  there  by  plaintiff  as  a  trespasser, 
and, as  a  consequence,  wasenticledtohave 
their  value  allowed  to  him  as  n  part  of  his 
Just  compensation.  The  evidence  shows 
that  the  corporation,  at  the  time  of  its  en- 
try upon  the  land  and  the  building  of  the 
bridge  and  track  thereon,  did  not  mow 
positlv^y  who  owned  the  land,  njr  did 
the  defendant  know  that  It  was  his  land 
that  was  being  thus  intruded  upon  until 
he  got  the  field-notes  of  it  from  San  Fran- 
cisco. 

While  the  entry  of  the  plaintlfl  may  have 
been  technically  a  trespass.  It  was  not  the 
act  of  a  mere  tort-feasor.  It  is,  therefore, 
to  be  determined  whether  the  bridge  and 
track,  placed  upon  the  land  under  such  cir- 
cumstances, with  the  evident  intention,  in 
good  faith,  to  pot  in  operation  the  consti- 
tutional right  to  condemn  for  the  public  use 
the  right  of  way  over  the  land,  is  such  an 
act  as  operates  as  a  dedication.  In  law,  of 
the  materials  or  structures  of  the  railroad 
placed  upon  the  land  to  the  owner  of  the 
land,  so  as  to  entitle  liim  to  include  them 
In  the  assessment  of  his  damages  as  a  just 
compensation  for  the  condemnation  of  tJie 
right  of  way  over  his  land.  In  the  caMo  of 
Bailroad  Co.  v.  Armstrong.  46  Cal.  85-90, 
the  appellatecourt  said :  "The  argument  on 
behalf  of  the  defendant  on  the  first  point 
iR  tbat  the  plaintiffs,  in  constructing  tiie 
railroad  track,  were  trespassers,  and  that 
the  track,  being  attached  to  the  soil,  be- 
came a  part  of  the  realty,  and  belonged  to 
the  owner  of  the  land.  Hence  he  claims 
that  its  value  ought  to  be  included  in  the 
estimate  of  damages,  in  like  manner  as 
though  the  defendant  had  himself  built  the 
road.  But  this  proposition  cannot  be 
maintained.  Neither  the  constitution  nor 
the  statute  contemplates  that  a  person 
whose  land  Is  taken  in  the  exercise  of  the 
right  of  eminent  domain  shall  be  entitled 
to  anything  beyond  a  'Just  compensa- 
tion.' Ho  is  to  be  paid  the  damage  he  act- 
ually suffers,  an<l  nothing  more.  But,  to 
hold  that,  in  addition  to  the  fair  value  of 
the  land  taken,  and  such  other  damages  as 
he  may  suffer  by  severing  it  from  the  re- 
mainder of  his  tract,  be  shall  also  recover 
the  value  of  a  railroad  track,  in  the  con- 
struction of  which  henever expended  a  dol- 
lar, and  which  was  built  by  the  plaintiffs 
at  their  own  expense,  would  be  to  defeat 
the  obvious  Intent  of  the  statute  by  an 
over-technical  construction  of  it. "  Again, 
v.24p.no.5— I!) 


tbe  supreme  court  of  Pennsylvania,  in  tba 
case  of  Justice  v.  BaUroad  Co.,  S7  Pa.  St. 
28-38,  has  said:  "The  very  Intent  of  an 
appropriation  of  land  Is  to  piauce  upon  It 
and  own  and  use  the  structures  necessary 
to  ('"rry  out  the  charter  purpose.  Hence 
no  ('  dicatlon  of  the  material  can  be  In- 
ferred In  such  a  case.  In  this  we  perceive 
how  differently  the  common  law  itself  must 
view  the  application  of  its  own  mles.  The 
great  merit  of  the  common  law,  so  often 
commended  by  the  Jurists,  is  Its  plasticity 
as  a  system  of  principles  (and  not  merely 
of  rigid  roles)  which  can  be  adapted  to 
new  conditions  in  the  affairs  of  men.  Mod- 
em inventions  and  disco verles  have  so  far 
transcended  the  conditions  of  former  times 
that  to  apply  the  rule  as  to  a  mere  tres- 
passer, whose  entry  Is  a  tort  pnre  and 
simple,  to  the  case  of  one  authorized  to 
enter  for  a  great  public  purpose,  merel.r 
because  of  an  Irregularity  in  the  manner 
of  proceeding,  would  be  as  vain  as  to  at- 
teiiipt  to  dress  a  full-grown  man  in  the 
garb  of  his  childhood.  This  is  not  the  case 
of  a  mere  trespass  by  one  having  no  au- 
thority to  ent'jr,  but  of  one  representing 
the  state  herself,  clothed  with  the  power  of 
eminent  domain,  having  a  right  to  enter 
and  to  place  these  materials  on  the  land 
taken  for  a  ))ubllc  use, —materials  essential 
to  the  very  purpose  which  the  state  has  de- 
clared in  the  gi-ant  of  the  charter.  It  is 
true  the  entry  Tvas  a  trespass,  by  reason 
of  the  oirission  to  do  an  act  required  for 
the  secu.lty  of  the  citizen,  to-wlt,  to  make 
compensation  or  give  security  for  It.  For 
fhis  injury  tbecltlzen Is  entitled  to  redress. 
But  his  redress  cannot  ext«nd  beyond  his 
njury.  It  cannot  extend  to  taking  the 
personal  chattels  of  the  railroad  company. 
They  are  not  his,  and  cannot  increase  his 
remedy.  The  injury  was  to  what  the  land- 
jolder  had  himself,  not  to  what  he  had 
not.  Then  why  should  the  materials  laid 
down  for  the  benefit  of  the  public  be  treat- 
ed as  dedicated  to  himf  In  the  case  of  a 
common  trespasser  the  owner  of  the  land 
may  take  and  keep  his  structures,  nolens 
volens,  bnt  not  so  in  this  case,  for,  though 
the  original  entry  was  a  trespass,  it  is  well 
settled  that  the  company  can  proceed  in 
due  course  of  law  to  appropriate  the  land, 
and,  consequently,  to  reclaim  and  avail 
Itself  of  the  structures  laid  thereon.  Har- 
risburg  v.  Crangle,  3  Watts  &  S.  460;  Mc- 
Cllnton  v.  Railroad  Co.,  06  Pa.  St.  409; 
BaUroad  Co.  v.  Burson,  61  Pa.  St.  379. " 
In  Illinois  it  la  said  in  the  case  of  Ballroud 
Co.  v.  Goodwin,  111  111.  282:  -'Even  If  the 
entry  had  been  without  license  or  permis- 
sion, of  anyone  authorized  to  grant  the 
same,  so  tbat  it  was  a  trespass  at  the 
time,  the  law  would  not  require  the  rail- 
road company, in  seeking  a  condemnation 
of  the  land  so  entered  upon  for  a  right  of 
way,  to  pay  the  owner  of  the  land  for 
structures  placed  upon  it  at  Its  own  ex- 
pense, with  the  view  of  subsequently  ac- 
quiring the  right  of  way."  Citing  numer- 
ous cases.  In  a  case  entitled  Cohen  v.  Rail- 
road Co.,  34  Kan.  138-167,  8  Pac.  Rep.  138. 
It  is  said:  "It  has  even  been  held  that 
where  a  railroad  company  enters  upon 
land  as  a  technical  trespasser,  and  after- 
wards procures  the  land  for  its  right  of 
way  by  condemnation  proceedings,  it  ia 
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not  compelled  to  pajr  for  the  improvements 
which  It  Itself  made  upon  the  land  while  it 
■was  technically  a  trespasser,  and  before  It 
legally  procured  its  right  of  way. "  Citing 
many  cases.  In  Oregon  the  matter  has 
been  determined  in  like  manner  in  the  case 
of  Railway, etc.,  Co.  v.  Mosier,  13  Pac.  Rep. 
800-803,  -where  it  was  said :  "  The  object  ol 
the  proceeding  is  to  award  Just  compensa- 
tion to  the  owner  ol  the  land.  The  im- 
provements made  by  the  corporation  and 
for  the  use  of  the  road,  and  necessary  for 
its  successful  operation,  constitute  no  part 
of  the  damage  or  value  of  the  land.  The 
Inst  compensation  is  for  the  injury  which 
he  may  sustain  for  the  taking  of  the  land. 
'When  this  ia  afforded  the  purposes  of  right 
and  theconstitutionaresatisfled.  It  Is  not 
intended  that  compensation  shall  extend 
beyond  the  loss  and  injury,  including  that 
■which  the  land-owner  had  not  when  the 
property  was  taken,  but  which  is  an  inci- 
dent of  the  appropriation  and  essential 
to  the  uses  for  which  the  law  confers  the 
right  ol  taking  the  property.'  Jones  v. 
Railway  Co.,  70  Ala.  233;  Railroad  Co. 
V.  Booraem,  28  N.  J.  Eq.  450."  The 
views  thus  expressed  in  the  authorities 
cited  are  well  sustained  by  Brickei.l, 
J.,  in  the  Alabama  case,  supra.  It  is  true 
that  the  appellant  contends  ;bat  the  ap- 
pellate court  of  California,  in  the  case  ot 
U.  S.  v.  Land  in  Monterey  Co.,  47  Cal.  515- 
517,  has  reversed  the  case  in  46  Cal.  cited 
heretofore,  but  an  examination  of  thecases 
does  not  bear  out  the  assertion.  For  the 
court  in  the  later  opinion  says :  "  The  law 
did  not  authorize  the  United  States  to  take 
possession  of  these  lands  wana  forti,  and 
their  agents,  in  entering  upon  them  and 
ejecting  the  defendants,  were  mere  tort- 
feasors. The  case  is  In  this  important  re- 
spect wholly  unlike  that  of  Railroad  Co. 
V.  Armstrong,  46  Cal.  85.  "  The  Armstrong 
Case  was  one  where  the  land  was  entered 
upon  and  the  structures  erected  pending 
condemnation  proceedings,  but  they  were 
dismissed.  These  condemnation  proceed- 
ings were  asrain  initiated,  and  the  defend- 
ant's claim  for  the  value  of  the  corpora- 
tion's improvements,  made  before  the  in- 
stitution of  the  last  proceedinsrs,  was  dis- 
allowed; the  court  putting  its  ruling  upon 
the  ground  that  the  structures  were  erect- 
ed while  the  corporation  was  in  posses- 
sion. The  first  condemnation  proceedings, 
then  pending,  were  afterwards  dismissed. 
Although  not  altogether  clearly  expressed, 
we  gather  that  the  court  thought  the  cir- 
cumstances in  the  one  case  evinced  the  dis- 
position in  good  faith  to  condemn  ajid 
pay  a  just  compensation,  and  the  other  an 
entry  by  the  strong  hand  with  no  such  in- 
tention. If  we  are  wrong  in  this  conclu- 
sion as  to  the  distinction  drawn,  and  it  is 
as  contended,  that  the  two  cases  are  irrec- 
oncilable, then  we  think,  both  upon  reason 
and  authority,  the  ';ase  in  47  Cal.  should 
b"-  declared  overniled,  and  the  case  in  46 
Cil.  approved. 

Under  the  facts  in  this  case  we  do  not 
think  the  rule  of  just  compensation  for 
condemned  property  would  be  subserved 
byholding  that  the  defendant  should  make 
the  plaintiff  pay  $8,500,  which  the  plaintiff 
expended  in  good  faith  to  establish  a  pub- 
'<•".  use,  and  when  the  defendant  expended 


not  one  dollar,  and  at  the  time  of  the  con- 
struction of  the  track  and  bridges  did  not 
know  that  they  were  being  built  on  his 
land.  To  do  this  would  be  to  pay  the  de- 
fendant for  that  which  he  never  had,  and 
which  the  plaintiff,  in  putting  it  upon  the 
appellant's  land,  had  no  intention,  as  a 
tort-feasor,  to  place  there.  AH  the  Injury 
the  defendant  suffered  can  be  paid  for. 
without  giving  him  a  large  sum  of  money 
for  Injury  he  never  suffered.  We  therefore 
advise  that  the  judgment  and  order  be 
affirmed. 

We  concur:  Belcher, C.  C.  ;  Vanclief,  C. 

Per  Curiam.  For  reasons  given  in  the 
foregoing  opinion  the  judgment  and  order 
are  affirmed. 

UCoLCSl 

People  v.  Tiley.    (No.  20,665. ) 
(Supreme  Cov/rt  of  OdUfomUh.    July  8,  1890.) 

WiTHBsa — Cboss-Exjuoination  on  Ibbelbvaxt 
Mattebs. 

1.  On  a  trial  for  burning  insured  property 
with  intent  to  defraud  the  insurers,  where  the 
keeper  of  a  bawdy-house  testifies  to  admissions 
made  by  defendant  to  her  within  a  few  days  after 
the  fire,  it  is  error  to  permit  defendant  to  be  cross- 
examined  as  to  wAether  or  not  he  was  at  the 
house  on  a  day  six  nonths  after  the  fire,  as  suoh 
evidence  is  clearly  immaterial,  and  evidently 
offered  far  the  sole  purpose  oi  degrading  his 
character,  and  prejudicing  the  jury  against  him. 

8.  Defendant  on  his  direct  examination  denied 
thftt  he  had  procured  a  third  person  to  set  the  fire, 
as  testified  to  by  a  witness  for  the  people.  On 
his  cross-examination,  he  was  asked  how  long  ha 
had  known  such  third  person,  and  answered,  only 
six  or  seven  days  before  the  fire.  Held,  tliat  the 
people  could  not  show  in  rebuttal  that  defendant 
bad  known  the  third  person  for  a  longer  period, 
as  a  party  cannot  cross-examine  his  adversary's 
witnesses  on  irrelevant  matters  for  the  purpose 
of  eliciting  someth'ng  to  be  contradicted. 

Commissionerb'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Bernardino 
county ;  J.  L.  Campbeli,,  Judge. 

Peck  &  Taylor,  lor  appellant.  B.  Con- 
ner and  J.  A.  Johoaon,  Atty.  Oen.,  for  the 
People. 

3BLCHXB,  C.  C.  The  defendant  was  con- 
victed of  the  crime  of  burning  insured 
property  with  intent  to  injure  and  defraud 
the  insurers;  and  he  appeals  from  the 
judgment,  and  an  order  denying  him  a 
new  trial.  The  property  burned  was  a 
two-story  wooden  building  and  its  con- 
tents, situate  just  outside  of  the  limits  of 
the  city  of  San  Bernardino,  and  known  as 
the  "Arctic  Saloon  Building."  It  was 
owned  by  the  defendant  and  one  Myers, 
and  the  lower  story  was  used  by  them  as 
a  saloon,  and  the  upper  story  as  a  lodg- 
ing-house. The  building  was  Insured  for 
$1,000,  and  the  furniture,  stock,  and  fixt- 
ures tor  a  like  sum.  The  fire  occurred  be- 
tween 1  and  3  o'clock  In  the  morning  ot 
January  1, 18S0.  The  defendant  was  not 
at  the  saloon  at  the  time  the  fire  was 
started,  and  had  not  been  there  for  some 
hours  before.  He  could  not,  therefore,  him- 
self have  set  the  fire.  This  was  not  con- 
troverted at  the  trial,  but  it  was  claimed 
that  he  must  have  procured  some  one  else 
to  set  it.  The  evidence  against  the  de- 
fendant was  wholly  circumstantial,  and 


Digitized  by 


Google 


GaJ.) 


PEOPLE  V.  TILET; 


891 


most  orit'was  admitted  agialtiBt  hlfi  db- 
jections  and  exceptions.  Among  other 
items  of  evidence  objected  to  were  the  fol- 
lowing :  The  prosecution  called  as  a  wit- 
ness a  woman  known  as  JusleMcFarland, 
who  testified  that  she  was  a" sporting 
lady,"  and  kept  a  "sporting-house"  in  the 
city  ot  San  Bernardino.  She  then  pro- 
ceeded to  relate  certain  conversations, 
tending  more  or  less  to  criminate  defend- 
ant, some  of  which  she  said  she  had  with 
him  at  her  faonse  eight  or  ten  days  before, 
and  some  eight  or  ten  d/iys  after,  the  fire. 
The  defendant  was  called  as  a  witness  in 
bis  own  behalf,  and  denied  that  he  had 
-•rtie  conversations,  or  made  the  state- 
ments, related  by  the  witness  Josie,  but 
admitted  on  cross-examination  that,  he 
might  have  been  at  her  house  at  the  times 
named  by  her.  The  following  questions 
were  then  asked  and  answered:  "Qu'es- 
tlon.  When  was  the  last  time  that  you 
was  at  Josie  McFarland's?  Answer.  The 
."ith  of  July,  Q.  How  long  did  you  stay 
there  when  you  were  there?  A.  1  was 
there  probably  fifteen  minutes.  Q.  Now, 
1  will  ask  you  the  direct  question :  Didn't 
yon  stay  there  all  night  on  the  night  ot 
the4th  of  July,  1889?  A.  I  did."  Theob- 
]ectlon  to  the  last  question  was  that  it 
was  "irrelevant,  incompetent,  and  imma^ 
terial,  and  not  responsive  to  the  examina- 
tion In  chief,  and  not  proper  cross-exami- 
nation, and  Is  asked  simply  for  the  pur- 
pose of  having  a  tendency  to  degrade  the 
character  of  the  witness. "  It  is  now  urged 
for  the  appellant  that  his  objections  to 
each  of  the  foregoing  questions  should 
have  been  sustained,  and  that  the  rulings 
against  him  operated  to  his  manifest  prej- 
udice. That  the  rulings  were  erroneous  is 
too  clear,  in  oar  opinion,  to  adroit  of  de- 
viate. The  defendant  was  a  married  man ; 
and  the  fact  that  hewentto,and  remained 
over  night  in,  a  bouse  of  ill  fame,  was 
greatly  to  his  discredit,  and  undoubtedly 
tended  to  prejudice  the  jury  against  him. 
It  did  not,  however,  tend  in  the  slightest 
degree  to  show  that  be  caused  his  saloon 
to  be  burned  six  months  before,  or  that 
be  ever  made  any  admissions  relating 
thereto.  The  evidence  must  have  been 
offered  for  the  sole  purpose  of  discrediting 
the  witness;  but  for  that  purpose,  or  any 
other,  it  was  clearly  Incompetent  and  in* 
admissible.  Sharon  v.  Sharon,  79  Cal.674, 
22  Pac.  Rep.  26, 131. 

The  prosecution  also  called  as  a  witness 
one  James  Tye,  who  testified,  among  oth- 
er things,  that  he  was  tending  bar  for 
Tiley  &  Myers  during  the  last  days  of  De- 
cember, 1888;  that,  at  the  time  of  the  fire, 
be  was  present  in  the  bar-room  ot  the  Arc- 
tic saloon;  and  that  he  knew  a  man  by 
the  name  of  Brock  O'Neal.  He  was  then 
asked  and  answered  as  follows:  "Ques- 
tion. Was  he  there  at  the  time  ot  theburn- 
ing  of  the  saloon?  Answer.  Yes,  sir;  he 
was  tbere.  He  was  there  ten  minutes  be- 
fore the  burning  of  the  building.  Q.  What 
was  he  doing  tbere?  A.  He  was  shaking 
dice  with  me  abont  ten  minutes  before  the 
fire.  He  was  in  the  saloon  at  ttie  time  of 
the  fire.  I,  at  least,  saw  him  during  the 
burning  of  the  saloon.  Q.  Had  he  any  re- 
lations there,  or  not,  with  Ben  Tiley?  A. 
I  don't  know  whether  be  hod  anything  to 


do  wltttMr.  THey.  Q.  Had  you  done  any- 
thing as  a  go-between  between  him  and 
defendant  before  the  flre,-^  within  a  day  or 
two?  A.  I  brought  liim  a  package.  Q. 
Wheredld  yougettbatpackage?  A.  From 
the  Calico  saloon.  Mr.  Tiley  told  me  he 
had  a  package  for  to  give  Brock  O'Neal; 
tor  me  to  take  it  down.  I  took  it  down, 
and  don't  know  whether  I  gave  it  to  him, 
or  told  him  where  it  was.  This  was  a  few 
days  before  fire.  At  time  he  gave  me 
package,  he  wanted  to  know  who  was 
hanging  around  there,  and  I  told  him; 
and,  among  others,  I  mentioned  name  of 
Brock  O'Neal.  The  package  was  a  small 
soda-water  bottle.  It  had  In  It  a  whitish 
liquid.  In  my  Judgment,  it  resembled  wa- 
ter. I  don't  know  what  was  In  it. "  The 
defendant,  in  his  examination  in  chief,  tes- 
tlQed  that  he  never  set  the  Are,  or  caused 
it  to  be  set,  and  never  had  any  knowledge 
whatever  as  to  the  cause  of  the  Are,  and 
that  he  never  sent  to  Brock  O'Neal  any 
bottle  or  package,  by  James  Tye,  or  any 
one  else.  On  cross-examination,  he  was 
asked:  "Question.  You  know  Brock 
O'Neal,  don't  you?  Answer.  Yes,  sir.  Q. 
How  long  have  you  been  acquainted  with 
him?  A.  I  have  been  acquainted  with  him 
only  a  little  while.  Q.  How  long  bad  you 
been  acquainted  with  him  before  that  lire? 
A.  Five  or  six  days.  Q.  Now,  then,  I  will 
ask  you  as  a  question  on  this  trial,  how 
long  did  you  know  Brock  O'Neal  before 
the  fire  occurred  at  the  depot  last  Janu- 
ary? A.  How  long  did  I  know  him  before 
the  Are?  I  should  judge,  five  or  six  days. 
It  might  have  been  upas  high  as  seven, 
but  not  outside  of  that.  Q.  And  no  lon- 
ger? A.  No,  sir;  I  never  saw  him  before. " 
In  rebuttal  the  prosecution  called  two 
witnesses  to  prove  that  the  defendant  had 
known  O'Neal  tor  a  considerably  longer 
time  than  that  stated  by  him  on  his  cross- 
examination.  This  testimony  was  object- 
ed to  "on  the  ground  that  it  is  not  proper 
rebuttal  testimony ;  on  the  further  ground 
that  it  is  irrelevant  and  immaterial.  If  it 
is  asked  for  the  purpose  of  impeaching  the 
defendant,  it  is  wholly  upon  a  collateral 
and  immaterial  matter,  and  the  proper 
foundation  has  not  heenlald."  The  ob- 
jections were  overrnled,  and  these  rulings 
are  assigned  as  error.  We  are  unable  to 
see  that  this  rebuttal  testimony  was  rele- 
vant or  material  for  any  purpose  other 
than  to  discredit  and  Impeach  the  defend- 
ant. But,  as  said  in  People  v.  Dye,  75  Cal. 
112,  18  Pac.  Bep.  637:  "A  party  cannot 
crofis-examine  his  adversary's  witness  up- 
on irrelevant  matters  for  the  purpose  of 
eliciting  something  to  be  contradicted ; 
and,  if  such  matters  are  drawn  out,  the 
court  should  stop  the  Inquiry  there.  It  is 
well  settled  that  a  witness  cannot  be  Im- 
peached by  contradicting  him  upon  col- 
lateral matters."  In  our  opinion  the  rul- 
ings complained  of  were  erroneous,  and 
thi3  evidence  thus  wrongly  admitted  tend- 
ed to  prejudice  the  defendant  before  the 
jury. 

Other  errors  are  assigned,  but  we  donot 
think  it  necessary  to  notice  them  particu- 
larly. For  the  errors  above  noted,  we  ad- 
vise that  the  judgment  and  order  be  re- 
versed, and  the  case  remanded  for  a  new 
trial. 
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We  conctir :    Hatne,  C.  ;  Footb,  C. 

Per  Cchiam.  For  reasons  given  in  the 
foregfolng  opinion  the  Judgment  and  order 
are  reversed,  and  the  case  remanded  lor  a 
now  trial. 


M  cai.  as 

Cliffobd  t.  Alt^man.    (No.  12,129.) 
(Supreme  Court  of  Calif  omia.   Jtme  18,  1890.) 

APPBAI/— ElCEPTIOS— D  E  POSITION. 

1.  Under  the  provision  of  Code  Civil  Proc.  Cal. 

5  956,  that  on  appeal  from  a  judgment  the  court 
may  review  any  intermediate  order  or  decision 
which  involves  the  merits,  or  necessarily  affects 
the  judgment,  except  an  order  from  which  an  ap- 
peal might  have  been  taken,  the  evidence  may  M 
reviewea,  on  appeal  from  a  dismissal  on  striking 
out  the  complaint  as  for  contempt,  though  the  ex- 
ception does  not  specify  the  particulars  in  which 
the  evidence  is  insullBcieut,  and  the  appeal  was  not 
taken  within  60  days;  the  exception  to  the  order 
to  strike  not  being"  an  exception  to  the  decision  or 
verdict, "  within  Code  Civil  Proc.  Cal.  i%  648,  989, 
providing  (section  048)  that,  when  the  exception 
IS  to  the  decision  or  verdict  for  insufflcieac.v  of  the 
evidence,  the  objection  must  specify  the  particu- 
lars in  which  it  is  insuCBcient,  and  (section  989) 
that  such  an  exception  cannot  be  reviewed  on  ap- 
peal from  the  judgment  unless  the  appeal  is  taken 
within  60  days. 

2.  It  is  error  to  dismiss  an  action  because  the 
plaintiff  did  not  appear  to  give  her  deposition,  con- 
tinued by  consent  to  a  time  of  which  she  had  no 
notice ;  her  attorney  having  told  her  that  he  would 
let  her  know  when  to  come. 

Fox,  J.,  dissenting. 

Com  misBioners' decision.  In  bank.  Ap- 
peal from  superior  court,  Alameda  coun- 
ty, N.  Hamilton,  Judge. 

T.  C.  Van  Ness,  for  appellant.    Metxalf, 

6  Metcalf,  for  respondent. 

Vanclief,  C.  This  is  an  action  for  se- 
duction, commenced  In  San  Francisco, 
December  15,  1885,  in  which  the  plaintiff,  a 
minor  16  years  of  age,  sues  by  her  guard- 
ian, Bridget  Drysdale,  who  Is  her  mother. 
The  summons  was  served  on  the  defend- 
ant March  12,  1886.  On  March  29,  1886, 
pending  a  demurrer  to  the  complaint,  and 
before  answering,  the  defendant  duly 
served  notice  on  plaintiff's  attorney  that 
he  would  take  the  deposition  of  the  plain- 
tiff, on  behalf  of  the  defendant,  before  a 
notary  In  the  city  of  Oakland  on  the  .5th 
day  of  April,  1886;  and  on  March  30th  the 
notary  issued  a  subi)oena  to  the  plaintiff, 
commanding  her  to  appear  and  testify, 
and  give  her  deposition,  at  the  time  and 
place  appointed  in  the  notice.  The  sub- 
pcena  was  served  on  the  plaintiff  on  the 
day  it  was  issued.  On  the  appointed  day 
(April  6th)  the  attomeysfor  the  respective 
parties  appeared  before  the  notary,  but 
the  plaintiff  did  not  appear,  having  been 
advised  by  her  attorney  that  she  need  not 
appear  until  he  notified  her  to  do  so,  as 
he  would  have  the  taking  of  her  deposi- 
tion postponed ;  and  accordingly,  at  the 
request  of  her  attorney,  and  by  consent  of 
counsel  for  defendant,  the  taking  of  the 
deposition  was  continued  until  April  10, 
188(!,  when,  at  the  request  of  plaintiff's  at- 
torney, and  by  consent  of  defendant's  at- 
torneys, the  taking  of  the  deposition  was 
again  postponed  until  April  17th.  On  the 
morning  of  April  17th,  plaintiff's  attorney, 
by  bis  clerk,  notified  defendant's  attorneys 


and  the  notary  in  OcJdand  that,  as  be 
wonld  be  engaged  In  other  business  in  one 
of  the  courts  In  San  Francisco,  he  had  not 
notified  plaintiff  to  appear,  and  that  she 
woold  not  appear  to  give  her  deposition 
on  that  day,  and  asked  for  another  post- 
ponement of  one  week.  To  this  request 
defendant's  attorneys  refused  to  consent, 
and  the  notary  denied  any  further  post- 
ponement; but.  as  plaintiff  did  not  ap- 
pear, her  deposition  was  not,  and  could 
not  have  been,  taken  on  that  day.  In  ttie 
mean  time  the  cause  had  been  transferred 
to  Alameda  county  for  triaJ.  On  .Tuly 
14th  the  defendant  gave  notice  that  on 
.Tuly  27th  he  would  move  the  court  to 
strike  out  the  complaint  ol  the  plaintiff  on 
the  ground  that  she  bad  disobeyed  the 
subpoena  issued  by  the  notary  as  above 
stated.  Pending  this  motion,  which  was 
continued  from  time  to  time,  the  defend- 
ant answered,  denying  all  the  material  al- 
legations of  the  complaint.  September 
6th  the  motion  was  heard  on  a  report  of 
the  notary,  which  he  made  pursuant  to 
an  order  of  the  court,  and  upon  affidavits 
filed  by  the  respective  parties,  showing 
the  facts  substantially  as  above  stated. 
Tberevpon  the  court  ordered  that  the 
plaintiff's  complaint  be  stricken  out,  and 
dismissed  the  action.  This  appeal  is  from 
the  judgment  dismissing  the  action,  and 
comes  here  upon  the  Judgment  roll,  in 
eluding  a  bill  of  exceptions.  The  appel- 
lant asks  a  review  of  the  order  striking 
out  her  complaint,  claiming  it  to  be  an  In- 
termediate, non-appealable  order,  which 
involves  the  merits,  and  necessarily  affects 
the  Judgment,  in  the  sense  of  section  956  of 
the  Code  of  Civil  Procedure. 

1.  The  respondent's  counsel  contends,  as 
I  understand  their  point,  that  this  appeal, 
as  presented,  necessarily  involves  a  review 
of  the  evidence  upon  which  the  motion 
was  granted,  and  that  this  cannot  be 
done,  because  the  appeal  was  not  taken 
within  60  days  after  the  rendition  of  the 
Judgment.  It  is  true  that  the  api>eal  was 
not  taken  within  60  days  after  the  rendi- 
tion of  the  Judgment.  It  is  also  true  that 
the  bill  of  exceptions  contains  no  specifi- 
cation of  any  particulars  of  the  Insufii- 
ciency  of  the  evidence  to  Justify  the  order, 
but  counsel  express  no  objection  on  this 
ground.  It  appears,  however,  that  an  ex- 
ception was  duly  taken  to  the  order  strik- 
ing out  the  complaint.  Section  648,  Id., 
provides  that  "when  the  exception  is  to 
the  verdict  or  decision,  upon  the  ground 
of  insuftlcieDcy  of  the  evidence  to  Justify  it, 
the  objection  must  specify  the  particulars 
in  which  such  evidence  is  alleged  to  be  In- 
sufficient. "  Section  939  provides  that  an 
appeal  fromafinal  Judgmentmay  betaken 
within  one  year  after  the  entry  thereof, 
but  adds  that  "an  exception  to  the  decis- 
ion or  verdict  on  the  ground  that  it  is  not 
supported  by  the  evidence  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment 
unless  the  appeal  is  taken  within  sixty 
days  after  the  rendition  of  the  Judgment. " 
Section  950  provides  that,  "upon  an  ap- 
peal from  a  Judgment,  the  court  may  re- 
view the  verdict  or  decision,  and  any  in- 
termediate order  or  decision  excepted  to, 
which  involves  the  merits  or  necessarily 
affects  the  judgment,  except  a  decisloa  or 
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order  from  which  an  appeal  might  have 
been  taken."  In  Coveny  v.  Hale,  49  Cal. 
555.  It  was  decided  that  "the  deelslon  re- 
ferred to  in  section  648  Is  the  stateuient  of 
tacts  found,  and  conclusions  of  law  there- 
from, mentioned  In  section  638  of  the  same 
Code;"  and  I  see  no  reason  to  doubt  that 
the  words  *•  verdict  or  decision  "  were  used 
in  the  same  Heub-*  in  sections  939  and  956  as 
in  section  648.  >  «  used  In  section  956,  the 
phrase,  "the  verdic  or  decision,  "evidently 
means  something  different  from  what  is 
intended  by  the  phrase,  "any  Intermediate 
ord«*r  or  decision, " in  the  same  section; 
for  certainly  the  latter  phrase,  as  there 
used,  does  not  mean  the  written  findings 
of  fact  and  law  required  by  sections  632 
and  633  to  be  filed  with  the  clerk  as  a  re- 
sult of  a  tiinl  on  the  merits.  From  these 
considerations,  it  follows  that  the  word 
"  decision,  "aeuned  in  section  939,  means  the 
written  findings  of  fact  required  by  sec- 
tions 632  and  6-33,  exclusive  of  the  inter- 
mediate orders  and  det;iBion8  which  may 
be  reviewed  upon  appeal  from  a  final  judg- 
ment, and  as  to  which  no  written  findings 
are  required.  This  conclusion,  I  ihlnk,  ac- 
cords with  the  practice  and  general  under- 
standing of  the  profession  in  this  state, 
and  is  further  strengthened  by  the  con- 
sideration that  no  specification  of  msuffl- 
clency  of  evidence  is  required  or  practiced 
on  appeals  from  appealable  orders,  al- 
though such  orders  are  as  often  founded 
npon  evidence  dehors  the  pleadings  as  are 
non-appealable  orders.  1  see  no  reason 
why  snch  specifications  should  be  reqaired 
on  appeals  from  non-appealable  orders 
which  is  not  equally  applicable  to  appeals 
from  appealable  orders.  However  this 
may  be,  the  Code  does  not  require  them  in 
rither  case.  It  follows  that  an  Interme- 
diatenon-appealable  order  or  decision,  ex- 
cexJte<l  to, Involving  the  merits  or  affecting 
the  judgment,  may  be  reviewed  on  appeal 
from  the  final  judgment  taken  within  one 
year  from  the  entry  thereof,  and  without 
any  specification  in  the  bill  of  exceptions 
of  the  particulars  in  which  the  evidence  is 
Insufficient  to  justify  snch  order  or  decis- 
ion, since  tlie  exception  to  such  intermedi- 
ate order  or  decision  Is  not  "  an  exception 
to  the  verdict  or  decision, "  in  the  sense  of 
section  939  of  the  Code  of  Civil  Procedure. 
2.  Although  the  complaint  or  answer 
of  a  party  may  be  stricken  out  as  a  pen- 
Mlty  for  disobedience  to  a  subpoena,  (Id. 
8  1991:  Kelskar  v.  Ayres,  46  Cal.  84,)  yet 
snch  disobedience  must  be  proved  to  have 
been  willtul  or  intentional.  The  affidavits 
and  the  report  of  the  notary,  on  which  the 
court  made  the  order  striking  out  the 
complaint,  do  not  show  that  plaintiff  In- 
tentionally disobeyed  the  subpoena;  but. 
taken  together, — and  they  are  perfectly 
consistent  with  each  other,— they  tend  to 
show  the  contrary.  The  subpoena  com- 
manded the  plaintiff  to  appear  and  testify 
on  April  5th.  She  did  not  then  appear, 
because  her  attorney  had  instructed  her 
that  she  need  not  appear  until  he  notified 
her  to  do  ao,  as  he  intended  to  have  the 
matter  postponed  until  some  future  day  ; 
and  accordingly  lier  attorney  appeared  at 
the  time  appointed,  and  requested  a  post- 
ponement until  April  10th,  to  which  de- 
fendant's attorneys  consented.    On  April 


10th,  defendant's  attomeya  consented  to 
another  postponement  until  April  17th. 
On  the  day  last  appointed,  plaintiff's  at- 
torney, by  hie  clerk,  notified  defendant's 
attorneys  that  he  would  be  engaged  in 
court  on  that  day,  and  could  not  attend  to 
taking  the  deposition,  and  that  hehaduot 
notified  the  plaintiff  that  she  need  attend 
on  that  day;  and  for  these  reasons  he 
asked  another  postponement,  which  was 
denied.  The  plaintiff  states  In  her  afll- 
davit  that  her  attorney  never  notified  her 
to  appear  on  either  of  thedays  appointed, 
and  there  is  no  evidence  tending  to  show 
that  she  had  notice  of  the  appointments 
made  by  agreement  of  counsel  for  the  10th 
and  17th  of  April.  To  justify  the  severe 
penalty  imposed  by  the  court,  the  diso- 
bedience must  have  been  such  as  to  consti- 
tute a  contempt  of  the  authority  of  the 
notary,  and  must  have  t>e«:n  proved  by  the 
same  degree  of  evidence  as  would  have 
been  required  to  prove  the  plaintiff  guilty 
of  snch  contempt;  yet  there  is  no  evidence 
tending  to  prove  disobedience  to  the  sub- 
poena except  the  fact  that  she  did  not  ap- 
pear before  the  notary  on  the  5th  of  April, 
which  was  excused  by  the  consent  of  de- 
fendant's coansel  to  a  postponement,  since 
it  does  not  appear  that  her  absence  was 
the  cause  of  the  postponement,  nor  that 
she  would  not  have  appeared  on  April  5th 
if  the  postponement  had  not  been  consent- 
ed to.  It  win  hardly  be  contended  that 
the  notai-y  would  have  been  Justified  in 
attaching  and  punishing  her  for  contempt 
after  the  postponement  by  agreement  of 
counbel.  It  does  not  appear  that  she  was 
advised  by  her  counsel  to  disobey  the  sub- 
poena, and  it  is  not  intended  to  decide  that 
the  ad  vice  o!  her  counsel  couiJ  have  shield- 
ed her  from  the  penalties  of  intentional 
disobedience.  The  question  is,  does  it  ap- 
pear that  she  Intentionally  disobeyed  the 
subpoena,  either  by  advice  of  her  attorney 
or  otherwise?  And  I  think  this  question 
should  be  answered  negatively. 

I  think  the  judgment  dismissing  the  ac- 
tion should  be  reversed,  and  that  the  trial 
court  should  be  directed  to  restore  plain- 
tiff's complaint  to  its  files,  and  to  proceed 
in  the  action. 

We  concar:   Belcueb,  C.  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  dis- 
missing the  action  is  reversed,  and  the 
trial  court  is  directed  to  restore  plaintiff's 
complaint  to  its  files,  and  proceed  in  the 
action. 

Fox,  J.,  dissenting. 

~~~~  84  Cal.  w> 

In  re  Cobb.    (No.  20,556.) 
{Supreme  Cmirt  of  California.     June  14,  1890.) 

Attobnbt  axd  Clibkt— Disbarment. 

In  proceedings  for  the  disbarment  or  sa^ 

pension  o(  «u  attorney,  the  aocusation  stated  that 
defendant,  as  attorney  for  a  mortgagee,  obtained 
judgment  on  the  mortgage ;  that  he  agreed  with 
C.,  another  creditor  of  the  mortgagor,  to  postpooa 
the  sale,  C.  putting  certain  moneys  in  the  nands  of 
defendant,  to  be  applied  on  the  sale  in  case  C.  should 
become  the  purchaser  of  the  mortgaged  property ; 
that  St  the  sale  defendant  beoame  the  poronMer, 
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and  immedlBtely  afterwards  sold  the  property  to 
C. ;  and  that  the  mortgagee  repudiated  the  power 
of  defendaat  to  make  such  sale  to  C,  and  dis- 
charged him  as  attorney.  The  accusation  further 
averred,  upon  information  and  belief,  that,  al- 
though the  mortgagee  demanded  of  defendant  the 
moneys  which  C.  had  intrusted  to  him,  defendant 
did  not  settle  for  them,  except  as  afterwards  stat- 
ed, to-wit,  that,  the  mortgagee  having  assigned  his 
claim  against  defendant  to  C,  the  defendant  set- 
tled with  C.  Held,  that  the  accusation  was  insuf- 
flcient. 

In  bank.    Proceedinj^s  for  disbarment. 

WarreD  Olaey  and  Giles  II.  Gray,  for  re- 
lator. Henry  E.  Wells,  J.  McKiuley,  and 
John  F.  Burrls,  for  respondent. 

McFarland,  J.  On  June  3,1S89,  Andrew 
Crawford  filed  in  this  court  a  written  ac- 
cusation against  Moses  O.  Cobb,  charging 
him  with  violating  liIs  oath  aa  attorney 
at  law,  and  praying  that  this  court  "take 
Buch  action  in  the  premises  as  may  be  just 
and  proper."  Cobb  filed  a  demurrer  to 
the  accusation, on  the  ground  that  It  does 
not  state  suiflcient  facte  to  constitute  an 
accuHation  or  complaint.  He  also  filed  an 
answer,  and  before  any  ruling  on  the  de- 
murrer, with  the  consent  of  the  parties,  a 
releree  was  appointed  to  take  and  report 
the  evidence,  and  his  report  has  been  filed. 

The  accusation  was  not  suflScient.  It 
states,  substantially,  these  facts:  Cobb, 
as  attorney  for  one  Schallard,  commenced 
an  action  against  the  Kel  River  Steam  & 
Navigation  Company  to  foreclose  two 
mortgages  on  the  steamer  Femdale. 
Judgment  was  entered  for  plalntifi  in  the 
superior  court  lor  $13,015.50,  In  November, 
1882.  Defendant  appealed  the  case,  and 
Judgment  was  affirmed  in  the  appellate 
court  on  July  15,  1886.  In  the  mean  time 
the  relator  herein,  Crawford, had  obtained 
another  mortgage  on  the  Ferndale,  and, 
being  desirous  of  buying  the  steamer,  or, 
at  least,  having  It  sold  when  it  would 
bring  the  most,  and  saving  himsell  from 
loss,  he  made  an  arrangement  with  Cobb 
that  the  sale  of  the  steamer  sbonld  be  de- 
layed until  a  more  favorable  time  for  sale, 
and  that  he  should  pay  Cobb  certain  mon- 
eys which  should  be  applied  on  the  sale  if 
Crawford  should  become  purchaser  of  the 
steamer,  and  should  be  returned  by  Cobb 
to  Crawford  in  case  the  latter  should  not 
become  such  purchaser.  Under  this  con- 
tract Crawford  gave  Cobb  moneys  and 
obligations  from  time  to  time,  until  the 
aggregate  thereof  amounted  to  over 
fo.OOO.  Afterwards  the  steamer  was  sold 
under  execution.  At  the  sale  Cobb  bid  in 
the  steamer  at  $17,500,  but  immediately 
afterwards  made  an  agreement  with 
Crawford  to  let  the  latter  have  the  steam- 
er for  $16,500, — the  amount  which  Craw- 
ford had  bid  at  the  sale.  "Thereafter  the 
plaintiff  in  said  action  [Schallard]  came 
from  his  residence  at  Huniboldt  to  the 
city  and  county  of  San  Francisco,  and  dis- 
charged said  Cobb  as  his  attorney,  and  re- 
fused to  let  your  relator  [Crawford]  have 
said  steamer  for  the  sum  of  $16,500,  and 
repudiated  the  authority  of  said  Cobb  to 
make  any  arrangement  tor  the  sale  of  said 
steamer,  or  of  the  sheriff's  certificate  ol 
sale."  It  is  then  averred,  upon  informa- 
tion and  belief,  that  Schallard  demanded 
ol  Cobb  the  money  and   obligations  re- 


ceived by  the  latter  from  Crawford,  and 
that  Cobb  refused  and  neglected  to  pay 
the  same.  It  is  further  averred  that  Cobb 
did  not  pay  said  moneys  to  the  plaintiff, 
or  to  "your  relator,  or  to  any  person  for 
him,  except  as  next  hereinafter  stated,  to- 
wit  :  On  May  24,  1888,  and  after  demand 
made  as  aforesaid,  the  said  Schallard  as- 
signed his  claim  against  the  said  Cobb, 
growing  out  ol  said  payments  received  by 
said  Cobb,  to  your  relator;  and  after- 
wards, and  on  the  6th  day  of  May,  188S), 
the  said  Cobb  settled  with  your  relator, 
and  received  a  receipt  in  full  ol  all  de- 
mands on  the  part  ol  your  relator." 

It  is  clear  that  If  Schallard  repudiated 
Cobb's  contract  with  Crawford,  and  dis- 
charged Cobb  as  attorney,  and  Cobb  set- 
tled with  Crawford,  then  there  is  no  case 
here  against  Cobb.  But  if  we  Ignore  an 
far  aa  possible  the  question  of  the  sufl^- 
ciency  of  the  accusation,  and  look  into  the 
evidence,  we  fail  to  see  that  the  grave 
charges  made  against  the  respondent  have 
been  sustained  with  sufficient  degree  ol 
certainty.  The  averments  of  the  accusa- 
tion above  referred  to  must  still  be  taken 
as  true.  Schallard,  as  before  stated,  dis- 
charged Cobb  as  his  attorney,  and  repu- 
diated all  contracts  which  the  latter  had 
made  with  Crawford ;  and  It  docs  not  ap- 
pear that  any  explicit  demand  was  ever 
made  by  Schallard.  or  for  him,  that  Cobb 
should  pay  Schallard  any  sum  of  money 
claimed  to  have  been  collected  by  Cobb  as 
attorney  for  Schallard.  Cobb  swears  that 
there  never  was  such  a  demand,  and  the 
evidence  on  the  point  for  the  relator  is 
that  the  attorney  for  Schallard  and 
the  attorney  for  Crawford  made  togeth- 
er a  demand  on  Cobb,  but  it  does  not 
appear  whether  they  claimed  the  money 
as  due  to  Schallard  or  to  Crawford,  (it 
is  to  be  noticed  that  the  demand  was  sub- 
sequently coupled  with  a  threat  of  pro- 
ceedings for  disbarment.)  And,  Indeed, 
Schallard  was  not  in  a  very  sure  position 
to  demand  money  received  on  a  contract 
which  he  had  repudiated.  Crawford  had 
a  claim  against  the  steamer  in  quite  a 
large  sum  of  money  for  repairs  done  on  it. 
Col3b  had  an  unsatisfied  claim  for  attor- 
ney's fees  for  prosecuting  the  original  stilt 
In  this  court.  He  testified,  also,  that  all 
Schallard  wanted  was  the  amount,  in 
money,  of  his  judgment,  and  that  he 
(Cobb)  had  the  privilege  of  making  all  the 
steamer  would  sell  tor  over  that  amount. 
As  Schallard  repudiated  the  contract  be- 
tween Crawford  and  Cobb,  the  latter  had 
strong  reasons  for  thinking  that  what- 
ever liability  he  was  under  was  to  ('raw- 
ford,  with  whom  he  never  had  the  relation 
of  attorney  and  client.  The  sherlB's  cer- 
tificate was  in  Cobb's  name.  Crawford 
claimed  the  right  to  purchase  the  steamer 
under  the  contract  with  Cobb,  and  was  in 
possession  of  it.  Under  these  circum- 
stances, an  arrangement  was  made  by 
which  Cobb,  with  Crawford's  consent,  as- 
signed the  certificate  of  sale  to  Schallard 's 
agent.  Schallard  paid  a  certain  amount 
of  money  to  Crawford,  and  assigned  to 
the  latter  whatever  demands  he  might 
have  against  Cobb,  although  this  last  as- 
signment, Cobb  testifles,  was  without  his 
knowledge.   Schallard  got  ownership  and 
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po8BeHe)on  <if  the  steamer,  wblcb  was 
worth  more  than  Ills  Judgment,  and  C!obb 
settled  with  Crawford.  While  the  con- 
duct of  the  respondent  in  the  premises 
may  be  subject  to  some  adverse  criticism, 
we  do  not  think  that  the  case  made  out  Is 
strong  enouKh  to  warrant  us  in  disbar- 
ring or  snspending  an  old  attorney,  who 
bas  practiced  law  more  than  40  years 
without  any  previous  stain  upon  bis  pro- 
fessional reputation.  The  accusation  Is 
dismissed,  without  costs  to  either  party. 

We  concur:  Paterson,  J.;  Fox,  J.; 
Sharpstein,  J. 

WoHKs,  J.  I  concur  In  the  Judgment,  on 
the  ground  that  the  accusation  is  Insuffi- 
cient. I  do  not  concur  In  the  finding  that 
the  evidence  falls  to  show  any  ground  for 
the  disoarment  or  suspension  of  the  re- 
spondent from  practice.  It  is  clearly 
shown  that  he  received  moneyfrom  Craw- 
ford which  he  failed  to  pay  over  or  ac- 
count for  to  either  his  client  or  Crawford. 
The  money  did  not  belong  to  the  respond- 
ent. Whether  It  belonged  to  his  client  or 
to  Crawford  was  wholly  immaterial,  as 
each  of  them  demanded  Its  payment,  and 
he  admitted  bis  liability,  and  agreed  to 
pay  the  account  when  he  could  raise  It. 
It  thus  appears  that  be  bad  received  this 
money  as  an  attorney,  and  converted  It 
to  his  own  use.  This  was  a  plain  and 
palpable  violation  of  his  duty  as  an  attor- 
ney, which,  In  my  Judgment,  this  coui't 
shoold  not  palliate  or  excuse. 

M  Cai.  tu  ~~-~~ 

People  ex  rel.  Hackb  v.  Hibernia  Sav.  & 

Loan  Soc.    (No.  12,726.) 
(Supreme  Court  of  California.    June  80,  1890.) 

HlGHWATS— DBDICATIOH. 

1.  The  court  found  that  in  1861  B.,  who  was 
the  owner  of  the  northerly  half  of  a  block  which 
was  275  feet  wide  from  F.  street,  on  the  north,  to 

E.  street,  on  the  south,  and  of  the  premises  in 
controversy,  extending  through  the  center  of  the 
block  from  east  to  west,  filed  in  the  proper  offloe  a 
map  of  such  block,  in  which  the  premises  in  con- 
troversy were  designated  as  a  street  89  feet  wide, 
and  called  "O.  Avenue;"  that  B.  gave  notice  upon 
the  map  that  he  would  thereafter  make  all  sales 
in  accordance  therewith ;  that  in  the  same  year  B. 
constructed  a  fence  as  the  southerly  boundary  of 
the  northern  half  of  the  block,  at  a  distance  from 

F.  street  of  120  feet;  that  until  1S70  such  fence 
was  maintained  continuously,  and  said  premises 
were  used  as  a  street  by  the  public;  and  that,  on 
two  ofBcial  maps  of  the  city,  said  premises  were 
designated  as  a  street.  Held,  that  a  conclusion  of 
law  that  O.  avenue  was  a  public  street  was  cor- 
rect. 

8.  The  f  aet  that  s  deed,  executed  by  B.  a  year 
and  a  half  after  the  filing  of  the  map,  of  certain 
lots  in  said  block,  described  the  block  as  bounded 
y»j  (be  proper  streets,  but  did  not  refer  to  O.  ave- 
nue, or  any  street  running  through  the  block,  did 
not  show  a  revocation  of  the  dedication. 

&  Act  CaL  April  25, 1862,  provided  tliat  aU  the 
streets,  alleys,  etc,  laid  down  on  a  certain  official 
map  of  said  city  made  before  the  filing  of  B.'s  map, 
and  on  which  O.  avenne  did  not  appear,  should  be 
considered  public  for  the  pnrpose  of  grading,  mao- 
adamizing,  etc.  Held,  that  the  omission  of  the 
act  to  name  other  streets  than  those  laid  down  on 
such  map  did  not  show  an  intention  to  vacate  O. 
avenne,  especially  as  an  act  was  passed  the  next 
day  to  establish  the  lines  and  grades  of  streets  in 
said  city,  under  which  was  prepared  one  of  the 
official  maps  on  which  O.  avenue  was  designated 
as  a  street. 


Department  2.  Appeal  from  saperlor 
court,  city  and  county  of  San  Francisco ; 
William  T  Wallace,  Judge. 

A.  li.  Liougbborovffb,  Tobin  &  Tobia,  and 
Thos.  F,  Barry,  for  appellant.  Jarboe, 
Barriaon  A  Goudtettow,  tor  respondent. 

McFAKLANn,  J.  This  action  was  brought 
to  require  defendant  to  remove  certai<^ 
obstructions  from  an  alleged  street,  called 
"Olive  Avenne,"  in  the  city  of  San  Fran- 
cisco, running  from  Larkin  street  westerly 
to  Pulk  street,  through  the  center  of  block  i> 
of  the  Western  addition,  between  Ellis  and 
O'Farrell  and  Larkin  and  Polk  streets,  and 
being  of  the  width  of  35  feet;  and  to  have 
said  Olive  avenue  adjudged  to  be  a  public 
highway.  Judgment  went  for  plaintiff) 
in  the  court  below,  and  the  defendant  ap- 
peals trom  tbe  jndgment,  and  from  an  ci- 
der denying  a  new  trial. 

Practically  tbe  only  question  in  the  case 
is  whether  or  not  the  findings  of  fact  are 
Justified  by  tbe  evidence;  for  those  find- 
ings clearly  support  tbe  conclusions  of  law 
and  the  Judgment,  and  the  assigned  errors 
of  law  occurring  at  the  trial  are  nnimr 
portant.  The  court  finds,  in  brief,  thac, 
in  the  year  1861,  Jacob  Beideman  was  the 
owner  of  the  premises  described  in  the 
complaint,  and  of  the  northerly  halt  of 
said  block  9,  which  was  275  feet  wide  from 
O'Farrell  to  Ellis  sti-eets;  that.  In  Janu- 
ary of  that  year,  Beideman  made  and  filed 
in  the  recorder's  office  a  map  of  lands,  in- 
cluding said  block  9,  upon  which  the  prem- 
ises described  in  the  complaint  were  delin- 
eated as  a  street  S.'i  feet  wide,  called  there- 
on "Olive  Avenue,"  and  that  upon  said 
map  said  Beideman  Indorsed  and  signed 
the  following:  "The  county  recorder  of 
tbe  city  and  county  of  San  Francisco  will 
please  file  in  bis  oflice  tbe  above  map  or 
plan  of  tbe  Beideman  tract  of  land,  ac- 
cording to  which  I  shall  hereafter  make 
all  sales  and  conveyances. "  It  Is  further 
found  that  In  said  year  (1861)  Beideman 
inclosed  the  said  northerly  half  of  said 
block  by  fences,  and  as  the  southerly 
boundary  thereof  constructed  a  fence  run- 
ning parallel  with  O'Farrell  street,  and  at 
a  uniform  distance  southerly  therefrom  of 
120  feet  throughout  the  length  of  the 
block  from  Larkin  to  Polk;  that  said 
fence  was  maintained  in  that  position  by 
Beideman  and  his  grantees  continuously 
thereafter  until  the  year  1870;  "and  that 
thereb.v  the  premises  in  controversy  here- 
in, to  the  width  of  thirty-five  feet,  were 
by  said  Beideman  and  his  said  grantees 
thrown  open  to  public  use  as  a  public 
street  or  highway,"  and  "that  continu- 
:)UBly  from  said  year  1861  until  the  year 
1870  the  said  premises,  to  tbe  said  widtii 
of  thirty-five  feet,  were  continuously  used 
by  the  general  public  as  a  street  or  high- 
way." It  is  further  found  that  the  prem- 
ises in  controversy  were  delineated  as  a 
street  on  the  two  official  maps  known  as 
tbe  "City  Engineer's  Map,"ttnd  the"Hum. 
phrey's  Map;"  no  name  to  the  street  be- 
ing given  on  tbe  former  map,  but  being 
designated  as  "Olive  Avenue"  on  the 
Humphrey's  map.  The  former  map  was 
approved  and  adopted  by  the  board  of 
supervisors  in  January,  1866,  and  tbe  lat- 
ter in  October,  1870;  and  the  court  finds 
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that  by  the  acts  aforesaid  the  said  Olive 
avenue  was  dedicated  and  accept«>d  as  a 
public  street  or  highway.  The  obstruc- 
tions complained  of  were  placed  on  the 
said  street,  as  found  by  the  court,  In  the 
year  of  1883. 

These  facts  being  taken  as  true,  it  Is 
clear  that  the  conclusion  of  the  court  that 
Olive  avenue  is  a  public  street,  and  the 
judgment  following  that  conclusion,  is  cor- 
rect, under  all  the  cases  and  authorities 
cited  by  counsel ;  and  It  Is  clear  that  we 
would  not  be  warranted  in  holding  that 
there  was  not  sufficient  evidence  to  sup- 
port the  finding  of  fact.  Indeed,  it  ap- 
pears that  the  strip  of  land  afterwards 
called  "Olive  Avenue"  was  used  as  a  pub- 
lic thoroughfare  from  an  early  period  in 
the  history  of  the  city;  that  It  had  been 
fenced  on  both  sides  prior  to  the  time 
when  Beldeman  put  up  the  fence  men- 
tioned In  the  flndlngs;  and  that,  several 
years  before  18K1,  Beldemau,  who  then 
owned  the  whole  of  block  9,  sold  part  of  the 
southerly  half,  and  described  it  as  120  feet 
wide,  thus  leaving  room  in  the  center  for 
a  S5-foot  street;  for  the  distancefrum  Ellis 
or  Farrell  street  to  the  middle  of  the 
block  is  137)i  feet.  On  May  9,  1862.  Belde- 
man conveyed  to  Deane  and  WlncHchanks, 
through  whom  appellant  claims  title,  lots 
4,  5,  and  6  In  block  9  of  the  Western  addi- 
tion. The  deed  described  the  block  as 
bounded  by  O'Farrell,  Larkln,  Ellis,  and 
Folk  streets,  but  does  not  mention  Olive 
avenue  or  any  street  running  through  the 
block  I  and  appellant  contends  that  this 
omission  constitutes  a  revocation  of  the 
dedication  of  Olive  avenue.  This  mere 
negative  act  of  omitting  In  a  deed  some- 
thing that  was  not  necessary  to  a  descrip- 
tion of  city  lots,  which  are  usually  described 
by  numbers,  would  not  of  itself,  we  think, 
amount,  under  any  circumstances,  to  a 
grave  act  of  revocation.  But  the  deed 
was  made  nearly  a  year  and  a  half  after 
the  filing  of  the  Beideman  map,  and  after 
there  had  been  a  public  user;  and,  more- 
over, the  court  finds  that  the  fence  was 
continuously  maintained  by  Beideman 
"and  his  grantees,"  and  that  the  premises 
were  ccmtlnuously  used  by  the  general 
public  as  a  street  until  1870. 

There  was  an  oflicial  map  of  the  city 
called  the  "  Van  Ness  Map, "  upon  which 
Olive  avenue  does  not  appear,  and  some 
slgniflcunce  is  sought  to  be  attached  to 
tills  fact  by  appellant.  But  that  map 
was  made  and  approved  by  the  board  of 
supervisors  in  1856,  and  ratified  by  the  leg- 
islature in  1858.  All  this  was  several 
years  before  the  filing  of  Beideman's  map, 
and  therefore  before  his  offer  to  dedicate; 
and  we  cannot  see  how  the  absence  of  the 
street  in  dispute  from  the  Van  Ness  map 
is  of  any  importance.  On  April  2.5, 1862, 
the  legislature  passed  an  act  (St.  1862,  p. 
891)  amendatory  of  the  consolidation  act, 
in  which,  "for  the  purposes  of  this  law," 
all  the  streets,  alleys,  etc.,  laid  down  on 
the  Van  Ness  map  are  declared  to  be  pub- 
lic. The  "purposes"  of  the  act  were  to 
provide  for  an  expensive  system  of  grad- 
ing, paving,  macadamizing,  etc.,  at  the 
expense  of  persons  owning  lots  fronting 
on  streets;  and  it  Is  contende<l  l)y  appel- 
lants that,  because  Olive  avenue  was  uot 


on  the  Van  Neas  map,  therefore  this  act  oi 
the  legislature  must  be  construed  as  a  "  re- 
jection" and  "discontinuance"  of  said  ave- 
uue  as  a  public  highway.  We  think  this 
position  untenable.  There  are  no  express 
words  of  discontinuance  in  the  act ;  and, 
as  its  purpose  was  to  provide  for  the  im- 
provenient  of  certain  street*,  it  would  be 
a  strained  inference  to  hold  that  the  omis- 
sion to  name  other  streets  then  open 
meant  an  intention  to  vacatethem.  More- 
over, on  tbe  very  next  day,  April  26, 1862, 
(St.  p.  407,)  an  act  was  passed  "To  es- 
tablish the  lines  and  grades  of  streets  in 
the  city  and  county  of  San  Francisco, "  un- 
der which,  and  an  amendment  thereto,  ap- 
proved in  April,  1864,  (St.  186»-«4,  p.  460,) 
the  "engineer's  map"  above  mentioned 
was  prepared.  This  map  was  adopted 
by  the  board  in  January,  1866,  and  de- 
clared to  be  "the  legal  and  valid  official 
map  of  San  Francisco,  to  determine  the 
line  of  the  streets,  and  the  grades  thereof." 
See  Brook  v.  Horton,  68  Cal.  534, 10  Pac. 
Rep.  204.  On  this  map,  Olive  avenue  was 
delineated,  and  also  on  the  subsequent 
Humphrey's  map.  The  acts  provided  that 
the  maps,  when  completed,  were  to  be  de- 
livered to  the  board,  and  notice  given  by 
publication,  that  objections  to  them  might 
be  made  by  any  property  holder,  and 
that,  if  no  objections  were  made,  or  those 
made  were  overruled,  they  were  to  become 
final.  Tn  the  meantime,— from  the  pas- 
sage of  the  said  act  of  April  25, 1862,  relied 
on  by  appellant,  until  the  adoption  of  the 
engineer's  map,  in  1866, — Olive  avenue  was 
continuously  kept  open  by  appellant's 
grantors,  and  used  by  the  general  public. 
Under  these  circumstances,  we  think  that 
the  dedication  and  acceptance  was  clear- 
ly continuous. 

Quite  a  number  of  cases  involving  the 
dedication  of  streets  and  highways  have 
recently  been  decided  by  this  court.  The 
facts  in  no  two  of  them  were  exactly  alike, 
and  some  of  them  were  of  difficult  solu- 
tion. But  in  none  of  these  cases  were  any 
principles  stated  with  which  the  conclu- 
sion of  the  court  in  the  case  at  bar  at  all 
conflicts.    Judg'nent  and  order  affirmed. 

We  concur :  fauARPSTEix,  J. ;  Fox,  J. 


84  Cal.  Mt 
Sayers  v.  Superior  Codrt.    (No.  13,598.) 

(Supreme  Covrt  of  California.    July  5,  1890.) 

Certiorahi. 

t.  Under  Code  Civil  Proc.  Cal.  J  1068,  provid- 
ing that  a  writ  of  review  may  be  granted  when  an 
inferior  tribunal  "has  exceeded "  Its  jurisdiution, 
and  there  is  no  appeal,  nor  any  plain,  speedy,  and 
adequate  remedy,  a  writ  of  certloraH  will  not  is- 
sue to  prevent  a  threatened  excess  of  jurisdiction; 
and  an  order  of  court  directing  an  attorney  to  pay 
over  money  to  a  client,  and  an  order  directing  the 
attorney  to  show  cause  why  he  should  not  obey  said 
order  or  be  punished  for  contempt,  cannot  be  so 
reviewed,  on  the  ground  that  the  first  order  was 
made  without  notice  to  the  attorney,  as  it  will  not 
be  presumed  that,  on  the  hearing  of  the  order  to 
show  cause,  the  court  will  exoeed  its  jurisdiction. 

2.  An  allegation  of  the  attorney,  based  upon 
information  and  belief,  that  tbe  oourt  has  made  an 
order  adjudging  him  guilty  of  contempt,  will  not 
be  considered. 

8.  Allegations  as  to  tbe  onderstandingou  which 
the  attorney  got  possession  of  the  money  will  not 
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be  considered,  sncli  aUegatioii  rtUting  to  msttera 
of  fact,  on  which  tb«  decision  of  the  court  below, 
U  it  bad  jurisdlctloa  at  ail,  would  be  conclusive 
for  the  purposes  of  the  writ. 

In  bank.  Application  for  writ  of  cer- 
tiornii. 

KiDfc  &  SauSey,  for  petitioner.  Harold 
Wheeler,  for  respondent, 

Patbbson,  J.  This  iB  an  application  for 
a  writ  of  certiorari.  The  petition  alleges 
that  in  August,  1888,  Nathan  S.  Sanford 
commenced  an  action  for  dlTorce  aealnst 
bis  wife,  Hattle  T.  Sanford,  In  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco; that  the  default  of  the  defendant 
for  failnre  to  answer  was  duly  entered  on 
December  3, 1888,  and  on  the  following  day 
the  cause  was  regularly  tried  and  submit- 
ted for  decision;  that  a  decree  of  divorce 
was  entered  in  favor  of  plaintiff  on  Febru- 
ary 1, 1889;  that  on  December  13th  the  de- 
fendant therdn  employed  petitioner  as  her 
counsel  to  represent ber  in  the  proceeding; 
that  be  gave  tlie  defendant  advice,  but  did 
not  contest  the  application  fur  divorce, 
owing  to  a  misunderstanding  as  to  certain 
instructions  from  the  defendant;  that 
the  value  of  his  services  exceeded  the  sum 
of  $500 ;  that  it  was  understood  between 
all  the  attorneys  representing  the  parties 
to  the  action  that,  if  the  divorce  should  be 
granted,  the  defendant  should  be  allowed 
$100  per  month,  under  certain  conditions, 
and  It  was  further  understood  that  peti- 
tioner should  receive  the  sum  of  $50U  as 
counsel  fees  for  services  rendered  In  the  ac- 
tion to  d^endant;  that  through  fault  of 
the  attorney  for  plaintiff  the  court  was 
misled,  and,  in  consequence  thereof,  no 
connsel  fees  were  allowed,  but,  neverthe- 
less, petitioner  received  the  sum  of  $260 
cash,  and  a  note  for  the  further  sum  of 
$250  from  the  attorney  for  plaintiff,  as  and 
for  hiscomperiSatlon  for  services  rendered ; 
that  defendant  In  the  divorce  suit,  being 
dissatisfied  with  the  petitioner  as  ber  at- 
torney, requested  the  substitution  of  an- 
other attorney,  whereupon  petitioner 
gave  to  Harold  Wheeler  a  Babstitutiun  of 
attorney,  with  the  express  understanding 
that  the  $250  received  by  petitioner  should 
be  retained  by  him  ;  that  petitioner  there- 
upon turned  over  to  said  Wheeler  the  note 
for  $250,  above  referred  to,  and  thereupon 
his  connection  with  the  case  ceased  ;  that 
on  motion  of  said  Wheeler  the  default  of 
the  defendant  in  the  suit  wan  set  aside, 
November  13, 1889,  and  the  court  made  an 
order  directing  petitioner  to  pay  to  said 
Hattie  T.  Sanford,  his  former  client,  the 
sum  of  $350,  received  by  him  as  counsel 
fees,  without  any  notice  to  petitioner  to 
appear  and  show  cause  why  said  order 
should  not  be  made;  that  thereupon  peti- 
tioner was  ordered  to  show  cause  why  he 
should  not  obey  said  order  or  be  punished 
for  contempt.  Petitioner  alleges,  upon 
bis  information  and  belief,  that  the  court 
mfnie  a  further  order,  adjudging  him 
guilty  of  contempt  for  not  paying  over 
the  $250  to  the  defendant  in  this  suit,  and 
ordered  petitioner  to  be  committed  to  Jail 
DAtll  such  payment  should  be  made.  It  is 
claimed  by  petitioner  that  the  superior 
coart  had  no  Jurisdiction  to  make  said  or- 


ders in  his  absence,  without  notice  to  him, 
and  that  he  has  no  plain,  speedy,  and  ade- 
quate remedy  at  law.  The  respondent 
baa  moved  to  quash  the  writ  of  certiornrt 
and  order  for  a  stay  of  proceedings,  on 
the  ground  that  the  petition  does  not  state 
facts  sufficient  to  entitle  the  petitioner  to 
the  relief  asked  therein. 

The  writ  ibsued  herein  is  premature. 
The  function  of  a  writ  of  review  is  not  to 
restrain  the  proceedings  of  an  inferior  tri- 
bunal, but  to  annul  proceedings  which 
have  been  taken  without  jurisdiction.  It 
cannot  be  employed  to  prevent  a  threat- 
ened excess  of  jurisdiction.  It  is  isirued 
only  when  an  inferior  tribunal,  board,  or 
officer,  exercising  judicial  functions,  has 
exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  is  no  appeal, 
nor,  in  the  judgment  of  the  court,  any 
plain,  speedy,  or  adequate  remedy.  Code 
Civil  Proc.  §  1068.  Dntil  a  final  determina- 
tion has  been  reached  in  the  court  below, 
we  must  assume  that  the  conrt  will  limit 
its  action  to  its  proper  jurisdiction.  So 
long  as  the  proceedings  remain  in  fieri,  the 
petitioner  has  a  plain,  speedy,  and  ade- 
quate remedy  by  motion  in  the  court  be- 
low. We  cannot  assume  that  the  court 
below  will  decide  erroneously  on  any  ob- 
jection which  the  petitioner  may  make  in 
his  defense  to  the  order  to  show  cause. 
Wilson  V.  Board  of  Supervisors,  8  Cal.  386; 
Lamb  v.  Scbottler,  54  Cal.  319. 

We  cannot  consider  the  allegation  of  the 
petitioner  based  upon  his  information  and 
belief  that  the  court  has  made  an  order 
adjudging  him  guilty  of  contempt.  It  is 
an  etuiy  matter  tor  the  petitioner  to  deter- 
mine whether  or  not  such  an  order  was 
made.  We  cannot  assume  that  the  court 
below  has  made  an  order  which  has  never 
been  filed.  Furthermore,  if  such  an  order 
has  been  signed,  it  is  nut  an  order  subject 
to  review  until  it  has  been  filed.  Matoon 
v.  Eder,  6  Cal.  57,  is  not  in  point.  The  al- 
legations with  respect  to  the  nnderstand- 
ing  under  which  the  money  was  paid  can- 
not be  considered.  If  the  court  bad  Juris- 
diction of  the  matter  at  all.  It  had  the 
right  to  inquire  into  and  determine  the 
facts,  and  its  determination  of  these  mat- 
ters Is  conclusive  so  far  as  awritof  review 
is  concerned.  The  writ  cannot  be  issued 
on  mere  errorsof  law.  People  v.  Dwinelle, 
29  Cal.  632.  If  the  proper  facts  existed, 
the  court  was  justified  in  requiring  the 
party  to  turn  over  the  money.  Ex  parte 
Hollis.  5d  Cal.  405:  Ex  parte  Smith,  53  Cal, 
204;  Weeks,  Attys.  §§  92,  94. 

We  cannot  close  this  opinion  without 
adverting  to  the  fact  that  there  has  been 
of  late  an  attempt  in  numerous  cases  to 
use  writs  intended  only  to  test  the  ques- 
tion of  jurisdiction  for  the  purpose  of  cor- 
recting mere  errors  of  law.  The  original 
business  thus  put  upon  the  conrt  has  oc- 
casioned great  labor  and  much  annoyance, 
not  onlj-  to  ourselves,  but  to  the  lower 
courts,  without  serving  any  useful  pur- 
pose. We.do  not  8]>eak  of  this  matter  in 
a  censorious  spirit,  but  simply  to  call  the 
attention  of  the  members  of  ourbarto  the 
fact,  in  the  hope  that  in  thefuture  morecare 
may  be  taken  in  applications  for  writs  of 
tbi«  cbaf  acter.    The  application  is  denied, 
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and  the  writ  heretofore  Issued  herein  is 
discbarKed. 

We  concur:    McFarlamd,  J.;   Fox,  J.; 
Sbarpbtbin,  J. 


84  Cal.  819 

Ipswitch  v.  Fehnandez. 


(No.  12,242.) 


(Supreme  Court  of  California.  July  5, 1890.) 
New  Tbial— Misconduct  of  Jcbt. 
Plaintiff  alleged,  on  information  and  be- 
lief, aa  a  ground  for  a  new  trial,  that  one  of  the 
jnrors  was  so  intoxicated  during  the  delivery  of 
the  charge  and  afterwards  that  be  was  unable  to 
discbarge  his  duties  and  that  he  did  not  know  of 
such  intoxication  until  after  the  jury  had  retired 
to  consider  their  verdict.  The  tnal  court,  in 
passing  upon  the  motion  for  a  new  trial,  said 
that  it  must  be  conceded  that  the  juror  was  intoxi- 
cated, but  he  also  said  that  such  intoxication  "was 
patent  to  all  parties. "  The  juror  denied  fully  and 
specifically  all  the  charges  of  intoxication.  Held, 
that  the  order  denying  b  new  trial  would  be  sus- 
tained. 

In  bank.  Appeal  from  superior  court, 
Contra  Costa  county;  T.  K.  Wilson, 
Judge. 

Moore  &  Reed  (Hiram  Mills,  of  counsel,) 
for  appellant.  Chase,  Chase  &  Miller  and 
W.  S.  Tinning,  for  respondent. 

McFabland,  J.  Appeal  by  plaintiff  from 
the  judgment  In  favor  of  defendant,  and 
from  an  order  denying  a  new  trial.  It  1r 
unnecessary  to  determine  the  motions 
made  to  dismiss  the  appeal,  and  to  strike 
out  a  portion  of  the  transcript,  which  are 
urged  by  the  respondent,  as  will  appear 
from  the  conclusion  reached  herein.  The 
evidence  on  the  issues  of  fact  involved  was 
fairly  conflicting,  and  we  cannot  disturb 
the  verdict  of  the  Jury  on  the  ground  that 
it  was  against  the  evidence.  The  most  se- 
rious ground  for  a  new  trial  taken  by  ap- 
pellant is  misconduct  of  the  jury  based  on 
the  allegation  that  one  of  the  Jnrors  was 
intoxicated.  The  evidence  on  the  point 
consists  of  two  affidavits,— one  by  plain- 
tin,  and  the  other  by  the  Juror  whose  in- 
toxication is  alleged.  Plaintiff  states  in 
his  affidavit  that  the  trial  of  the  case  occu- 
pied several  days;  that  the  Jurors  were  al- 
lowed to  separate  at  all  recesses;  that 
"affiant  is  informed  and  believes,  and  so 
charges  the  truth  to  be, "  that  during  each 
and  every  recess  the  said  juror  "drank  to 
great  excess  intoxicating  drinks ; "  that,"  as 
afflantls  informed  and  believes, atthe time 
the  jury  were  charged  by  the  court,  and 
during  their  deliberations,  the  said  juror 
was  incompetent  from  intoxication  to 
comprehend  and  discharge  his  duties  as  a 
juror;  and  that  affiant  did  not  learn  or 
know  these  facts  "until  altersald  jury  had 
retired  to  deliberate  on  their  verdict. " 
The  affidavit  of  the  juror  fully  and  specific- 
ally and  positively  denies  all  the  charges 
of  intoxication.  And,  if  we  are  to  consider 
only  the  evidence  introduced  on  the  issue, 
the  order  denying  the  new  trial  should  cer- 
tainly be  affirmed,  because  there  is  not 
only  a  conflict  of  evidence,  but  the  evi- 
dence clearly  preponderates  against  the  al- 
legation of  Intoxication.  But  the  judge 
of  the  court  below,  when  denying  the  mo- 
tion for  a  new  trial,  stated  in  writing  as 
follows :  "That  the  Juror  was  intoxicated 


must  be  conceded.  The  court  must  take 
judicial  notice  of  the  fact.  It  was  patent 
to  all  parties. "  He  then  proceeds  to  give 
aa  his  reason  for  denying  the  new  trial 
that,  as  nine  Jurors  may  render  a  verdict 
in  a  civil  case,  and  as  ten  united  in  a  ver- 
dict for  defendant  in  the  case  at  bar,  there- 
fore the  verdict  was  valid,  because  it  was 
concurred  in  by  the  requisite  number,  not 
counting  the  juror  charged  with  intoxica- 
tion. (This,  we  suppose,  was  on  the  the- 
ory that  if  nine  sober  Jurors  cannot  be  pre- 
vented from  rendering  a  verdict  by  three 
other  sober  jurors,  they  ought  not  to  bo 
so  prevented  by  one  drunken  juror.)  Re- 
spondent contends  that  this  statement  is 
mere  "  opinion "  of  the  court  below,  and 
under  well-settled  practices  cannot  be  con- 
sideredhere;  and  appellant  contends  that, 
as  it  was  included  in  the  order  denying 
the  motion,  it  may  be  considered.  Under 
any  view,  it  would  be  going  very  far  to 
hold  what  a  Judge  may  say  in  passing  on 
a  motion  for  a  new  trial  as  establishing 
a  fact.  At  all  events,  if  what  he  said  is  to 
be  taken  for  that  purpose,  the  whole  of  it 
must  be  so  taken ;  and  we  must  then  take 
as  true  that  part  of  it  which  states  that 
the  intoxication  of  the  Juror  "  was  appar- 
ent to  all  parties. "  If,  then,  the  intoxica- 
tion, which  plaintiff  avers  to  have  com- 
menced at  the  beginning  of  the  1  rial  and 
continued  to  its  close,  was  apparent  to 
him,  he  could  not  keep  quiet  on  the  sub- 
ject, take  the  chances  of  a  favorable  ver- 
dict, and  then  avail  himself  of  It  for  the 
first  time  after  defeat.  And  it  may  be  re- 
marked as  somewhat  surprising  that,  if 
this  juror  was  so  manifestly  and  promi- 
nently intoxicated  during  the  whole  trial 
that  the  court  had  to  "take  judicial  no- 
tice of  the  fact,  "no  one — ^neither  court  nor 
party  nor  attorney— made  any  objection 
to  his  well-known  condition.  Judgment 
and  order  affirmed. 

We  concur:    Sharpstein,  J. ;  Fox,  J. 

Works,  J.  I  concur  in  the  Judgment,  on 
the  ground  that  the  evidence  as  to  the 
drunkenness  of  the  juror  was  conflicting, 
and  the  statement  of  the  Judge  of  thecourt 
below  that  he  was  intoxicated  is  no  evi- 
dence of  the  fact,  and  cannot  be  considered 
by  this  court  for  any  such  purpose. 

84  Cai.  4(8 

People  v.  Hamberq.    (No.  20,609.) 
(fifitpreme  Court  of  Calif omia.    June  10,  1890.). 
Faibb  Prbtetjses — Former  Jsopabdt — EvronroB 

— Fins  and  iMPRISOKMKyT. 

1.  An  Indictment  charging  that  the  defendant 
falsely  and  fraudulently  represented  that  be  was 
the  owner  of  certain  lots,  etc :  that  the  prosecut- 
ing witness,  reiving  on  the  truth  of  the  statements, 
accepted  a  deed  thereof,  paying  therefor  a  large 
amount  of  money  and  property,  (stating  amount,) 
and  that  defendant  knew  the  representations  were 
false, — sufficiently  charges  the  crime  of  obtaining 
property  under  false  pretenses,  under  Fen.  Code 
Cal.  $532. 

a.  A  trial  and  conviction  of  conspiracy  by  a 
court  having  no  jurisdiction  of  the  offense  is 
void,  and  willnot  support  a  plea  of  former  jeopardy 
in  a  subsequent  trial  on  indictment  for  obtaining 
money  by  false  pretenses  growing  out  Of  the  same 
transaotton. 
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8.  trnder  Pen.  Code  Cal.  $  1151,  It  Is  tbe  duty 
of  a  court  before  whom  a  plea  of  former  jeopardy 
is  entered  to  submit  tbat  issue  to  the  jury,  tbough 
the  plea  was  incorporated  in,  and  was  the  basis  of, 
a  motion  to  set  aside  tbe  indictment  for  want  of 
jurisdiction. 

4.  A  judgment  roll  in  an  action  to  which  de- 
fendant was  a  party,  and  in  which  his  title  to  the 
property,  which  he  falsely  claimed  to  own  in  the 
transaction  for  which  be  was  indicted  and  is  on 
trial,  was  declared  worthless,  is  competent  evi- 
dence to  show  bis  knowledge  of  the  falsity  of  his 
representations. 

5.  It  is  not  error  to  permit  the  prosecuting  at- 
torney to  be  called  as  a  witness,  and  testify  to  facts 
within  bis  knowledge,  pertinent  to  tbe  Issue  on 
trial. 

6.  Prejudice  of  the  prosecuting  attorney 
against  the  defendant  in  a  criminal  action,  made 
apparant  by  bis  own  admission  and  by  his  method 
of  cross-examination  of  defendant  while  on  the 
stand  as  a  witness  in  bis  own  behalf,  though  to  be 
severely  criticised,  did  not  entitle  the  defendant 
to  a  discharge  on  Its  discovery,  nor  does  it  furnish 
sufBcient  ground  for  reversal  of  a  judgment  of 
conviction. 

7.  Pen.  Code  Cal.  %  1S05,  which  provides  that 
a  judgment  that  the  defendant  "pay  a  tine"  may 
also  direct  that  he  be  imprisoned  until  the  fine  be 
satisfied,  does  not  apply  to  those  cases  in  which 
the  court  Las  imposed  aterm  of  imprisonment  and 
also  a  fine,  but  only  to  those  cases  in  which  a 
fine  Is  the  only  punishment;  and  a  judgment  that 
defendant  be  imprisoned  one  year,  and  pay  a  fine 
of  119,000,  and  be  detained  until  it  is  paid,  will  be 
so  modified  as  to  entitle  tbe  prisoner  to  be  dis- 
charged at  the  and  of  one  year's  confinement. 

Fox,  J.,  dissenting. 

Commlseloners' decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco ;  D,  J.  Toohy,  Judge. 

Appeal  from  judgment  of  conviction  for' 
tlie  crime  of  obtaining  money  under  false 
pretenses.  Among  other  objections,  it  Is 
nrged  that  Pen.  Code  Cal.  §  1205,— "A  judg- 
ment that  the  defendant  pay  a  fine  may 
also  direct  that  he  be  imprisoned  until  the 
fine  be  satisfied,  specifying  tbe  extent  of 
Imprisonment,  which  must  not  exceed  one 
day  for  every  dollar  of  the  fine, " — does  not 
apply  to  cases  in  which  a  term  of  Impris- 
onment and  also  a  fine  is  imposed. 

Euffene  ii.  Deuprey,  for  appellant.  Geo. 
A.  Johnson,  Atty.  Gen.,  for  respondent. 

FooTB,  C.  The  defendant  waa  Jointly 
Indicted  with  one  Pilcher,  for  obtaining 
money  under  false  pretenses  from  one  F. 
M.  Parker.  Pilcher,  it  seems,  had  pleaded 
guilty  before  the  present  trial,  and  Ham- 
berg  was  tried  alone.  The  charge.  In  brief, 
is  that  the  parties  first  mentioned  had 
falsely  and  fraudulently  represented  to 
Parker  that  Ham  berg  was  the  owner  and 
in  possession  of  certain  lota  in  the  city  of 
San  Francisco,  and  Parker,  relying  solely 
npon  the  false  representations  made  to 
him  by  the  parties  defendant,  had  accepted 
a  deed  from  Hamberg  of  the  lots,  and 
given  in  retnm  money  and  other  property 
of  tbe  value  of  $9,500;  that  the  representa- 
tions thns  made  to  Parker  were  untrue, 
and  known  to  be  so  by  the  defendant  at 
the  time  they  were  made.  A  demnrrer 
was  filed  to  the  indictment  on  the  grounds 
—First,  that  tbe  facts  stated  do  not  con- 
stitute a  public  offense;  second,  that  it 
contains  matters  which,  it  true,  contains 
a  legal  justification  and  excuse  of  the 
offense  cbai'ged,  and  a  bar  to  the  prosecu- 
tion.   This  demurrer  was  orerruled,  and 


tbe  defendant  thereupon,  oh  the  18th  61 
Febr u  ary ,  1 888,  en  tered  a  plea  of  n  ot  guilty. 
On  the28th  of  March,  1888,  been  tered  aplea 
of  former  jeopardy,  and  made  a  motion  to 
set  aside  the  indictment,  on  the  ground 
that  the  court  had  no  Jurisdiction  to  try 
him,  as  be  bad  already  been  tried  and  con- 
victed ot  the  same  offense.  The  court  over- 
ruled his  motion  to  set  aside  and  dismiss 
the  indictment  on  the  26th  of  April,  1888. 
On  the  80th  day  of  the  same  month  the  de> 
fendant  was  tried  upon  tlie  Indictment 
and  his  pleasthus  filed.  The  Jury  returned 
averdlct  that  the  defendant  was  guilty  as 
charged  in  the  indictment,  and  upon  his 
plea  of  once  In  Jeopardy  they  found  for  the 
people.  The  defendant,  by  his  counsel, 
then  at  once  moved  to  set  aside  the  ver- 
dict on  the  ground  that  the  plea  of  former 
Jeopardy  was  not  before  the  Jury ;  that  it 
was  presented  to  tbecourt  only  to  be  ruled 
on  as  a  matter  ot  law,  and  was  ruled  on 
before  the  trial.  Tbe  motion  was  denied 
upon  the  ground,  as  stated  by  the  court, 
that  the  plea  was  presented  in  open  court 
at  the  trial.  The  defendant,  on  the  12th 
of  May  following,  made  a  motion  In  arrest 
of  Judgment  on  the  following  grounds: 
Because  the  court  had  no  jurisdiction  to 
try  the  defendant ;  because  he  had  already 
been  tried  and  convicted  tor  the  same  of- 
fense; because  of  defects  In  the  indict- 
ment, viz.,  that  it  did  not  conform  to  sec- 
tions 860-952,  Pen.  Code;  that  more  than 
one  offense  is  charged;  that  the  facts 
stated  do  not  constitute  a  public  offense; 
that  the  Indictment  contains  matter 
which,  if  true,  would  constitute  a  legal 
Justification  or  excuse  of  the  oSense 
charged,  and  a  legal  bar  to  the  prosecu- 
tion ;  that  the  defendant  was  not  properly 
arraigned  up6n  the  indictment  in  tbe  case 
as  required  by  law.  On  the  same  day  a 
motion  for  a  new  trial  was  made  upon 
various  grounds.  The  motion  in  arrest  of 
Judgment  was  denied,  as  also  that  for  a 
new  trial.  Thereupon,  on  the  19tb  of  May, 
1888,  the  court  rendered  its  Judgment, 
based  upon  tbe  verdict  of  tbe  Jury,  and 
sentenced  the  defendant  to  Imprisonment 
for  one  year  in  tbe  county  Jail,  and  to  pay 
a  fine  of  f  19,000,  or,  in  default  of  payment 
of  the  same,  to  be  imprisoned  in  the  coun- 
ty jail  until  the  fine  be  satisfied,  at  tbe  rate 
of  one  day  for  each  one  dollar  of  the  said 
fine;  such  imprisonment,  in  default  ot  the 
payment  of  the  fine  imposed  or  any  por- 
tion thereof,  to  commence  at  the  expira- 
tion of  the  year's  imprisonment  first  im- 
posed and  adjudged.  From  the  Judgment, 
including  the  orders  made  before  entry 
thereof,  and  from  an  order  denying  a  new 
trial,  the  defendant  appeals. 

The  points  apparently  rolled  npon  by 
the  defendant  for  a  reversal  of  the  Judgment 
and  order,  as  appears  from  his  reply  brief, 
are  that,  tbe  indictment  berdn  being  tor  a 
misdemeanor,  the  superior  court  of  the 
city  and  county  of  San  Francisco  did  not 
have  Jurisdiction  to  try  him.  He  relies  on 
the  decision  ot  the  appellate  conrt  in  the 
case  of  Oreen  v.  Superior  Conrt,  78  Cal.  666, 
21  Pac.  Rep.  807,  541.  The  same  point  wcM 
made  in  Ex  parte  Neustadt,  83  Cal.  273, 
28  Pac.  Rep.  124.  That  case  was  where, 
as  here,  a  party  had  been  indicted,  con- 
victed, and  sentenced,  under  section  632  at 
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the  Penal  Code,  (as  It  stood  at  the  date  of 
the  trial  and  prior  to  the  amendment  of 
1889,)  and  where  the  fine  Imposed  was  over 
91,000,  and  the  same  condition  Imposed  as 
to  imprisonment  ontil  it  should  be  paid  as 
in  the  present  instance.  It  was  said  In  the 
opinion  delivered  in  that  case :  "  The  case 
referred  to  [Green  v.  Superior  Court]  is  not 
In  point.  The  oflense  named  in  section  532 
is  punishable  by  imprisonment  in  the 
connty  Jail  not  exceeding  one  year,  and  by 
fine  not  exceeding  three  times  the  value  of 
the  property.  A  fine  must,  In  all  cases,  be 
imposed ;  there  is  no  alternative.  It  must 
be  three  times  the  value  of  the  property. 
It  may  be  more  than  fl.OOO.  The  police 
Judsce's  court,  therefore,  has  not  jurisdic- 
tion of  this  offense. "  It  Is  clear,  therefore, 
that  the  misdemeanor  here  tried  by  the 
superior  court  of  the  city  and  county  of 
San  Francisco  was  not  triable  by  the  po- 
lice Jndiee's  court,  but  was  within  the  Jurls- 
dicttun  of  the  superior  court. 

The  order  denying  the  motion  to  set 
aside  and  dismlsB  the  indictment  on  the 
grround  of  the  want  of  jurlBdlction  to  try 
the  defendant,  by  reason  of  his  having 
been  formerly  in  jeopardy  for  the  same 
oBenBe,  was  properly  denied.  The  former 
trial  and  conviction  was  for  a  conspiracy, 
a  misdemeanor  under  section  182  of  the 
Penal  Code.  It  is  punishable  by  imprison- 
ment not  exceeding  one  year  in  the  coun- 
ty jail,  or  by  flne  not  exceeding  $1,000. 
The  superior  court  did  not  have  Jurisdic- 
tion to  try  the  defendant  for  that  offense ; 
hfflice  the  Judgment  of  conviction  was 
void.  Green  v.  Superior  Court,  78  Cal. 
iiM,  21  Pac.  Rep.  307,  541.  And  the  defend- 
ant had  not,  prior  to  the  present  trial, 
been  placed  in  jeopardy. 

Its  seems  also  to  be  contended  that  the 
court  had  no  right,  after  relusing  to  set 
aside  the  indictment,  to  submit  the  issue 
to  the  jury  raised  by  the  plea  of  former 
Jeopardy,  and  have  it  passed  on  by  that 
body.  To  do  otherwise  would  have 
been  erroneous.  The  court's  duty  was  to 
have  the  Jury  pass  upon  that  issue  under 
section  11.51  of  the  Penal  Code,  and  tind 
either  "for  the  people"  or  "for  the  delend- 
ant, "  as  the  evidence  might  warrant,  in 
addition  to  the  general  finding  upon  the 
plea  of  not  guilty. 

The  further  claim  Is  made  that  error 
was  committed  in  allowing  the  introduc- 
tion in  evidence  of  the  juiigment  roll  in  a 
certain  case,  (Courtney  v.  Hamberg.)  The 
purpose  of  that  evidence  was  to  show 
that,  at  the  time  w^hen  the  defendant  in- 
duced the  prosecuting  witness  to  part 
with  his  property  and  transfer  and  deliv- 
er it  to  the  defendant,  the  latter  knew 
that  the  title  was  worthless  to  the  prop- 
ertyto which  he  preten'kHl  to  have  a  good 
title,  and  which  he  was  deeding  to  the 
prosecuting  witness  in  exchange  for  w^hat 
the  defendant  was  receiving  from  him,  and 
that  the  worthleseness  of  th«  defendant's 
title  had  been  adjudged  in  that  very  suit. 
This  evidence,  taken  in  connection  with 
the  testlmon.v  of  Mr.  Dunne,  who  was  the 
proscuting  attorney  here  and  the  attorney 
for  the  adverse  party  to  the  defendant  in 
the  action  Just  mentioned,  certainly  tend- 
ed at  leEist  to  show  that  the  defendant  did 
not  know  at  the  time  he  sold  to  the  proa- 


ecnting  witness  that  he  was  selling  him 
property  to  which  the  defendant  had  no 
title.  We  do  not  see  why  the  prosecuting 
attorney,  who  was  in  a  situation  to  know 
of  the  facts  tending  to  show  guilty  knowl- 
edge on  the  part  of  the  defendant  as  to 
his  pretended  title,  should  not  have  been 
allowed  to  give  his  testimony  in  the  inter- 
ests of  Justice,  and  we  do  not  perceive  any 
error  in  the  court  allowing  blm  to  do  so. 

As  to  the  manner  of  his  cross-examiaa- 
tiou  of  the  defendant,  when  a  witness  on  his 
own  behalf,  and  his  declaration  of  bias 
and  prejudice,  it  is  to  be  said  that  it  was 
unfortunate  that  he  should  have  allowed 
himself  to  display  and  to  admit  it  in  the 
presence  of  the  jury;  but  the  declaration 
that  he  made  was  brought  out  by  the  ob- 
jection of  the  defendant's  counsel,  who  de- 
clared that  the  prosecuting  attorney  was 
prejudiced  and  biased,  and  demanded  that, 
for  that  cause,  the  court  should  discharge 
the  defendant  from  custody,  which  de- 
mand the  court  very  properly  refused  to 
accord,  and  from  that  action  of  the  court 
the  exception  was  taken.  After  his  dec- 
laration of  bias,  the  prosecuting  attorney 
did  not  proceed,  as  he  had  begun,  to  ex- 
hibit his  prejudice  to  the  jury  by  the  form 
of  his  questions  to  the  defendant,  so  far 
as  the  record  discloses.  And  so  tar  as  the 
effect  upon  the  jury  was  concerned,  in  this 
Inst.ance  at  least,  it  seems  to  us  that  the 
frank  admission  of  the  prosecuting  attor- 
ney that  he  was  biased  and  pi-ejudiced 
would  have  tended  to  the  advantage, 
rather  than  the  prejudice,  of  defendant,  as 
the  jury  could  then  know  from  what  mo- 
tives the  seal  of  the  officer  might,  perhaps, 
proceed.  We  do  not  think  this  a  sufficient 
ground  lor  a  reversal  of  the  judgment  and 
order,  but  it  is  proper  to  say  that  such  oc- 
currences have  before  been  referred  to  with 
disapproval.  People  v.  Bowers,  79  Cal. 
417,  21  Pac.  Rep.  7-52;  People  v.  Lee  Chuck, 
78  Cal.  327-329,  20  Pac.  Rep.  719. 

We  think  the  indictment  was  eufflclent, 
under  the  statute,  (wectlon  532,  Pen.  Code,) 
and  that  it  stated  plainly  the  reliance  of 
the  proBpcutlne  witness  on  the  false  state- 
ments of  the  defendant  as  to  his  title.  The 
evidence,  wo  think,  shows  very  clearly 
that  the  defendant  knew  and  believed  he 
had  no  title  to  the  propert.v  be  was  sell- 
ing, and  yet  represented  that  he  Iiad  a 
good  title;  that  he  did  this  with  the  In- 
tent to  deceive  and  defraud,  and  succeeded 
by  such  false  pretense  in  accomplishing  his 
object,  and  cheating  the  prosecuting  wit- 
ness out  of  his  property.  But  It  is  argued 
that  the  title  (Ellis' title)  which  the  de- 
fendant transferred  to  Parker  was  a  good 
title,  as  declared  by  the  appellate  court 
since  defendant's  trial,  in  the  case  of  As- 
Bociution  V.  Knight,  23  Pac.  Rep.  207.  (de- 
cided January  2, 1890.)  Even  if  this  would 
relieve  the  defendant, — which  we  do  not  de- 
cide,— considering  all  the  facts  in  the  case, 
arehearing  has  been  granted,  and  thejudg- 
ment  of  the  lower  court  in  the  case  cited 
still  stands  unreversed. 

But  there  Is  one  part  of  the  judgment 
appealed  from  which  is  manifestly  void, 
and  that  Is  the  portion  ordering  the  reten- 
tion of  the  defendant  In  custody  until  he 
pay  the  fine  of  919,000.  The  court  had  no 
legal  right  to  impose  that  part  of  the  sen- 
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tence,  and  to  that  extent  the  in&fgmeat 
must  be  modified.  In  re  RoBenhelm,  28 
Pac.  Rep.  372;  In  re  ColUna.Id.  374. 

We  perceive  no  further  prejudicial  error, 
but  for  tbe«e  reasons  we  adTlse  that  the 
judgment  stand  so  far  as  the  imposition  of 
imprisonment  in  the  county  Jail  for  one 
year  is  concemeci,  and  that  the  order  re- 
fusing a  new  trial  be  affirmed,  but  that 
the  Judgment  be  so  modified  as  that  the 
defendant  be  released  from  custody  on  the 
expiration  of  the  one-year  term  of  impris- 
onment in  the  county  jail. 

We  concur:  Belcher.  C.  C;  Gibson.  C. 

Per  Curiam.  For  the  reasons  ariven  in 
the  foT^goine  opinion  the  order  denying  a 
new  trial  is  affirmed.  The  court  below  is 
instructed  to  modify  the  Judgment  by 
striking  out  that  part  thereof  which  pro- 
yldes  that  in  default  of  the  payment  of  the 
fine  Imposed  the  defendant  "be  imprisoned 
in  the  county  jail  until  said  flue  be  satis- 
fied, at  the  rate  of  one  day  for  each  one 
dollar  of  said  fine,  such  Imprisonment  in 
default  of  said  fine,  or  the  payment  of  any 
portion  thereof,  to  commence  at  the  ex- 
piration of  the  one-year  imprisonment 
therein  first  imposed  and  adjudged,"  and 
the  Judgment  In  all  other  respects  is  af- 
flrmed. 

Fox,  J.,  dissenting. 

3  Ca!.  Unrep.  277        — ^— 

MowRY  V.  Heney.    (No.  11,705.) 
{Buvreme  Cowrt  of  CaMfamia.     June  12,  1880.) 

SUBBTT  ox  ApPBAI/ — JUDOVBKV — NOTICB. 

A  JDdgment  against  a  surety  on  an  amieal- 
bond,  rendered  more  than  80  days  after  the  nlinff 
of  a  remittitur  from  the  supreme  court,  is  valid, 
thoQgh  the  surety  had  no  notioe  of  the  motion 
therefor;  since  the  undertaking,  as  prescribed  by 
Code  Civil  Proc.  Cal.  {  942,  is  that,  "if  tbe  appel- 
lant does  not  make  such  payment  within  80  days 
after  the  filing  of  the  remittitur  from  the  supreme 
court  In  the  court  from  whiob  the  appeal  is  taken. 
Judgment  may  be  entered,  on  mouon  of  the  re- 
apondent,  in  his  favor,  against  the  sureties,  for 
ancb  amount,  together  with  interest. "  This  is  an 
express  waiver  of  further  notice. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  H. 
Bearden,  Judge. 

R.  Percy  Wrtgbt,  for  appellant.  Cow- 
dry  &  UeCatchett,  for  respondent. 

McFabland,  J.  Action  to  quiet  title  to 
certain  real  property  situated  In  SanFran« 
Cisco.  Judgment  went  for  defendant,  from 
which,  and  from  an  order  denying  a 
motion  for  a  new  trial,  plaintiO  appeals. 
Re8pond<>nt  claims  title  to  tbe  premises 
In  contest  ander  sheriff's  sale  and  deed 
made  under  an  execution  Issaed  upon 
a  judgment  ugalnst  .one  Laura  A.  Mow- 
ry.  who  Is  the  mother  of  plaintiff.  This 
judgment  was  rendered  agaltiat  Laura  A. 
Mowry  on  an  undertaking  on  appeal  ex- 
ecuted by  her  on  an  appeal  taken  from  the 
superior  court  to  this  court  by  the  defend- 
ants in  a  certain  action  entitled  Heuey  et 
al.  r.  Alpers  et  al.i  The  undertaking  con- 
tained the  covenants  provided  for  In  sec- 
tion M2  of  the  Code  of  Ciyil  Procedure. 

'Not  reported. 


The  Judgment  in  Heney  et  al.  v.  Alpers  et 
al.— which  was  for  $1,!M4.18,  with  interest 
and  costs — was  affirmed  by  this  court  on 
March  28,  1883,  and  the  remittitur  was 
filed  in  tbe  superiorcuurt  May  3, 1883.  The 
judgment  on  the  undertaking  was  ren- 
dered on  August  2, 1883,— more  than  30  days 
lifter  the  filing  of  the  remittitur.  It  is  ad- 
mitted for  tbe  pui'poses  of  this  present 
appeal  that  the  Judgment  against  Laura 
A.  Mowry  on  the  undertaking  on  appeal 
was  rendered  without  auy  notice  of  the 
application  for  judgment  having  been 
served  upon  or  given  her ;  and  it  Is  con- 
tended by  appellant  that,  because  such 
notice  was  not  given,  the  judgment  was 
Told.  Whether  or  not,  for  that  reason, 
the  said  judgment  was  void  Is  the  main 
question  in  this  case. 

We  are  satisfied  that  a  judgment  on  an 
undertaking  on  appeal,  given  under  sec- 
tion 942  or  the  Code  of  Civil  Procedure, 
may  be  properly  rendered  against  the 
sureties  without  any  further  notice.  Such 
a  Judgment  is  simply  in  accordance  with 
their  express  contract.  The  language  of 
their  obligation  Is  that,  "it  the  appellant 
does  not  make  such  payment  within  thirty 
days  after  the  filing  of  the  remittitur  from 
the  supreme  court  in  theconrt  from  which 
the  appeal  is  taken,  judgment  may  be  en- 
tered, on  motion  of  the  respondent,  in  his 
favor,  against  the  sureties,  for  sach 
amount,  together  with  Interest, "  etc.  This 
Is  an  express  waiver  of  any  further  notice, 
a  direct  assumption  of  the  resultof  the  ap- 
peal, and  a  disclaimer  of  the  necessity  of 
any  further  litigation  on  the  subject.  The 
contract  of  the  surety  is  not  that  he  "will 
pay"  or  "will  be  liable"  if  his  principal 
fails,  but  that  judgment  may  be  entered 
against  him,  on  motion,  for  the  amount 
which  has  already  been  adjudicated  to  be 
due  from  bis  principal.  The  judgment  to 
be  entered  against  him  Is  nothing  more 
than  the  natural  and  anticipated  conse- 
quence of  his  own  express  undertaking. 
The  case  of  Coscla  v.  Kyle,  15  Nev.  394,  has 
no  bearing  on  the  case  at  bar.  There,  no 
contract  relation  whatever  was  involved. 

Moreover,  we  think  that  the  point  un- 
der discussion  should  be  taken  as  settled 
against  appellant's  contention  by  the  c^se 
of  Meredith  v.  Association.  60  Cal.  «17. 
The  very  point  was  elaborately  discussed 
by  counsrt  In  that  case,  and  exhaustively 
considered  in  the  opinion  of  the  court,  it 
iscontended  that  the Mere^lith  Case  should 
not  be  considered  as  binding  authority, 
because  the  point  was  not  absolutely  nec- 
essary U>  the  decision  of  that  case.  Strict- 
ly speaking  that  may  be  so;  but.as  nearly 
as  the  whole  force  of  the  opinion  in  that 
case  was  expended  on  the  point  here  in- 
volved, it  is  certainly  entitled  to  great 
consideration  as  authority.  Moreover, 
we  think  that  tbe  views,  there  expressed 
are  correct.  As  said  In  that  case:  "There 
is  not  in  this  mode  of  proc.edure  anything 
which  prejudtees  tbe  rights  of  the  parties 
to  the  action :  for  if,  in  fact,  the  original 
Judgment  was  paid,  although  nutsatisfled 
of  record,  the  parties  have  their  remedy, 
under  section  675  of  the  Code  of  Civil 
Procedure,  to  have  satiirfactlon  entered, 
and,  for  that  purpose,  to  recall  any  execu- 
tion which  may  have  been  Issued  against 
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tbem;  op  they  may  have  the  Juflginent 
vacated  or  annulled. "  On  this  collateral 
attack  the  appellant  has  no  standing. 
The  case  of  Davis  v.  Heimbach,  75  Cal.  261, 
17  Pac.  Bep.  199,  was  aboutanentirely  dif- 
ferent section  of  the  Code,  and  cannot  be 
taken  as  weakening  the  doctrine  Of  the 
Meredith  Case. 

The  finding  of  the  court,  that  the  deeds 
from  Laura  A.  Mowry  to  plaintiff  were 
not  Intended  to  be  operative  unless  In  the 
event  of  herdeath  from  the  extreme  Illness 
from  -which  she  then  Buffered,  wbb,  we 
think,  fully  sustained  by  the  evidence,  and 
correct.  The  objection  to  the  judgment 
role  is  not  tenable.  It  contained  all  that 
is  required  to  be  In  it.  We  see  no  material 
insufficiency  or  defect  in  the  findings,  nor 
do  we  perceive  any  other  material  error. 

Judgment  and  order  affirmed. 

We  concur:  Paterbon,  J. ;  Sharpstein, 
J. ;  Fox,  J. 

84  Cal.  499  ' 

WiTCHEK  V.  CONKLIN.     (NO.  18,291.) 
(Supreme  Court  of  California.    Juno  13,  1890.) 
Land-Oftioe  Rboeivbr's  Cbktivicatb — ASSION- 

UENT. 

1.  A  United  States  land-office  receiver's  re- 
ceipt for  the  purchase  money  of  lands  pre-empted 
under  Rev.  St.  U.  S.  $  2259,  is  a  sufficient  "certifi- 
cate, "  under  Code  Civil  Troc.  Cal.  J  192S,  to  consti- 
tute privui  facie  evidence  of  title,  when  in  the 
following  form :  "Received  from  Albert  Soherfen, 
of  Modoc  county,  Cal.,  the  sum  of  two  hundred 
dollars  and cents ;  bein^  in  full  for  [land  do- 
scribed,]  at  $1.25  per  acre," — the  words,  "Pre-emp- 
tion under  Sec.  2259,  Rev.  St.  Duplicate, "  being 
written  across  its  face. 

2.  The  absence  of  any  record  in  the  local  land- 
office  showing  payment,  does  not  overcome  the 
evidence  of  such  i-eceipt. 

8.  A  conveyance  of  the  land,  and  delivery  of 
the  certificate,  by  the  pre-emptor  to  plaintiff,  was 
sufficient  evidence  of  an  assignment  of  the  certiA- 
oate,  and  all  rights  acquired  thereby. 

Commissioners'  decision.  Department 
1.  Appeal  from  superior  court,  Modoc 
county ;  G.  F.  Harris,  Judge. 

Spencer  &  Raker  and  Clarence  A.  Raker, 
for  appellant.  Goodwin  &  Jenka,  for  re- 
spondent. 

Vancuef.  C.  The  action  is  ejectment. 
Judgment  for  plaintiff,  from  which,  and 
from  an  order  denying  his  motion  for  a 
new  trial,  the  defendant  appeals.  The 
plaintiff  claimed  title  under  a  pre-emption 
entry  made  by  Albert  Scherfen,  evidenced 
by  a  receipt  for  the  purchase  money  from 
the  receiver  of  the  land-offlce  at  Susan vllle, 
Cai.,  of  which  the  following  la  a  copy: 
"No.  1,402.  RecelrerB*  Office  at  Susan- 
vllle,  Cal.  Nov.  5, 1880.  Beceived  from  Al- 
bert Scherfen,  of  Modoc  county,  Cal.,  the 

sum  of  two  hundred  dollars  and  

cents,  being  In  full  for  the  E.  %  of  N.  W.  M, 
N.  E.  ^  of  S.  W.  )i,  N.  W.  %,  of  S.  E.  Ji  of 
section  No.  29,  in  township  No.  41  N.,  of 
range  No.  9  E.,  Mt.  D.  M.,  containing  160 

acres  and  hundredths,  at  J1.25  per 

acre.  $200.00.  Andrew  Miller,  Eeceiv- 
er. "  Across  the  face  of  this  receipt  were 
written  in  red  ink  the  following  words : 
"Pre-emption  under  Sec.  2259,  Eev.  St. 
Duplicate. "  It  was  stipulated  by  counsel 
that  the  lands  described  in  the  receipt  are 
within  the  district  of  lands  subject  to  en- 


try and  sale  at  the  land-office  at  Susan- 
viile;  that  such  lauds  had  been  surveyed 
by  the  government  and  the  plat  thereof 
filed  in  said  land-ofHce.and  dul.v  approved, 
prior  to  April,  1878,  after  which,  in  April, 
1S78,  Albert  Scherfen  made  a  pre-emption 
filing  on  said  laud, which  was  marked  and 
entered  upon  the  plats  and  records  of  said 
land-office,  but  that  the  records  of  said 
land-oflfice  do  not  show  that  any  entry  of 
or  payment  for  said  land  by  Albert  Scher- 
fen was  ever  made;  and  that  there  is  no 
record  of  any  such  entr.v  or  payment  In 
said  land-office.  On  February  19,  1884, 
Scherfen,  by  a  bargain  and  sale  deed,  duly 
acknowledged,  conveyed  the  land  described 
in  said  receiver's  receipt  to  the  plaintiff, 
and  delivered  to  plaintiff  said  receipt.  In 
January,  1887,  the  appellant  entered  and 
settled  upon  the  land,  and  on  January  18, 
1889,  made  and  filed  in  the  land-office  his 
declaratory  statements  as  a  pre-emptloner 
thereof,  and  paid  three  dollars  as  fees  of 
the  register  and  receiver. 

1.  It  Is  contended  by  appellant's  counsel 
that  the  receiver's  receipt,  in  the  form 
above  quoted.  Is  not  equivalent  to  a  "cer- 
tificate of  purchase, "  within  the  meaning 
of  section  1925  of  the  Code  of  Civil  Proced- 
ure, which  is  as  follows:  "A  certificate  of 
purchase  or  of  location  of  any  lands  in 
this  state,  issued  ur  made  in  pursuance  of 
any  law  of  the  United  States  or  of  this 
state,  is  primary  evidence  that  the  holder 
or  assigaee  of  such  certificate  is  the  own- 
er of  the  land  described  therein ;  but  this 
evidence  may  be  overcome  by  proof  that 
at  the  time  of  the  location,  or  time  of  fil- 
ing a  pre-emption  claim  on  which  the  cer- 
tificate may  have  been  Issued,  the  land 
was  In  the  adverse  possession  of  the  ad- 
veiTse  party,  or  those  under  whom  he 
claims,  or  that  the  adverse  party  is  hold- 
ing tlie  land  for  mining  purposes. "  This 
section  embodies  the  substance  of  the  acts 
of  April  13,  and  April  18,  1859.  Hittell's 
Gen.  Laws,  §§  703,  704.  The  construction 
given  these  acts  and  section  1925oftlie 
Code  of  Civil  Procedure  seems  opposed  to 
the  view  of  counsel  for  appellant.  In  Mc- 
Donald V.  Edmonds,  44  Cal.  328,  it  was 
said  of  a  receiver's  receipt  to  a  pre-emp- 
tioner,  in  the  precise  form  of  that  relied 
upon  by  the  respondent  here,  "  whatever 
may  be  the  legal  effect  of  the  certificate  as 
between  the  defendant  and  the  govern- 
ment, it  is  clear  that  it  establishes  in  the 
defendant  a  right  to  the  possession  as 
against  one  who  shows  no  title. "  When 
the  plaintiff's  grantor  paid  for  the  land, 
and  took  the  receiver's  receipt,  be  thereby 
became  the  equitable  owner  of  the  land; 
and  thereafter  the  government  of  the 
United  States  had  no  right  or  power  to 
sell  it,  or  to  hold  it  open  to  pre-emption 
by  another.  Bev.  St.  U.  8.  §  2271 ;  Button 
V.  Frlsbie,  37  Cal.  475;  Cornelius  v.  Kessel, 
128  U.  S.  457,  9  Sup. Ct.  Bep.  122.  Therefoi-e, 
appellant's  settlement  and  filing  upon  the 
land  gave  him  no  title  or  right  whatever, 
and  his  case  is  no  stronger  than  was  that 
of. the  plaintiff  in  McDonald  v.  Edmonds, 
snpra.  To  constitute  a  certificate  of  pur- 
chaHe  in  the  sense  of  section  1925  of  the 
Code  of  Civil  Procedure,  It  Is  not  necessary 
that  it  should  contain  the  word  "certify." 
The  receiver's  receipt  in  this  case  contains 
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tbe  whole  substance  of  an  ofleial  certifi- 
cate of  purchase;  and,  that  ejectment 
may  be  maintained  on  tbe  title  and  right 
of  posBesalon  evidenced  by  such  certificate, 
there  seems  to  be  no  doubt.  Toland  v, 
Mandell,  38  Cal.  30;  McDonald  v.  Ed- 
monds, 44  Cal.  328;  Laug;enour  v.  Henna- 
Srin.  59  Cal.  626;  Stanway  t.  Kubio,  51  Cal. 
41;  Conlan  v.  Quinby,  Id.  418;  Byers  v. 
Neal,  43  Cal.  215;  Figgv.  Hensley,  52  Cal. 
299.  The  case  ol  Lynch  v.  Brigham,  49 
Cal.  187,  cited  by  appellant,  is  not  in  con- 
flict with  any  of  the  cases  above  cited.  In 
that  case  the  only  question  decided  relat- 
ed to  the  sufficiency  of  a  finding.  The  find- 
ing was  held  to  be  wholly  insufficient  to 
show  any  title  or  right  of  entry  in  tbe 
plaintiff,  "for  reasons  too  obvious  to  re- 
quire comment. "  The  reason  tor  this  in- 
sufficiency of  tbe  finding  may  probably  be 
seen  in  the  point  of  counsel  which  the  de- 
cision sustained, which  was  that  "the  fact 
found  must  be  the  very  fact  in  issue,  to- 
wit,in  this  case,  title  in  tbe  plaintiff  at  the 
commencement  of  this  action,  and  not  a 
fact  like  this  one,  which  is,  at  most,  mere- 
ly evidence  of  the  fact  in  issue,  but  not  the 
fact  itself.  It  Is  not  sufficient  for  the  jury, 
or  tbe  court  sitting  as  such,  to  find  facts 
which,  however  strongly,  merely  tend  to 
establish  the  fact  in  Issue,  or  from  which 
tbe  fact  in  issue  might,  in  the  absence  of 
any  contrary  proof,  be  inferivd."  It  was 
not  denied  by  counsel,  nor  decided  by  the 
court,  in  that  case,  that  the  facts  found 
are  not  prima  facie  evidence  of  title,  which 
is  all  that  is  claimed  in  the  case  a  t  bar. 

2.  It  is  contended  by  appellant  that  the 
absence  of  any  record  in' the  local  land- 
office  showing  payment  of  the  purchase 
money  by  Scherfen  overcomes  the  receiv- 
er's receipt  as  evidence  of  such  payment. 
But  the  absence  of  such  record  is  not  in- 
consistent with  the  fact  of  payment ;  and 
it  is  not  perceived  why  the  rights  of  the 
purchaser  should  be  dependent  upon  a  rec- 
ord which,  if  made,  must  necessarily  have 
been  made  by  an  officer  of  tbe  govern- 
m«it,  and  after  payment  of  the  purchase 
money,  and  for  the  making  of  which  the 
purcliaser  is  In  no  degree  responsible.  The 
making  of  a  record  of  the  fact  of  payment 
seems  to  be  a  matter,  between  the  officer 
and  the  government,  having  no  more  bear- 
ing upon  the  contract  of  purchase  evi- 
denced by  the  receiver's  certificate  than 
would  the  foilnre  of  the  receiver  to  account 
to  the  governmentfor  the  purchasemoney 
received  bv  him. 

8.  The  conveyance  of  tbeland  and  thede- 
11  very  of  the  certificate  by  Scherfen  to  plain- 
tiff was  sufficient  evidence  of  an  assign- 
ment of  the  certificate,  and  all  rights  ac- 
quired thereby,  (Thurston  v.  .\lva,  45  Cal. 
16;  Pol.  Code,  §8515;)  and  the  certificate 
was  sufficient  evidence  that  Scherfen  "had 
taken  tbe  necessary  steps  towards  pre- 
empting the  land,"  (McDonitld  r.  Ed- 
monds, supra.) 

4.  The  allegations  In  the  answer  that 
defendant  was  a  qualified  pre-emptor,  and 
filed  bis  declaratory  statement  in  the  land 
office,  etc.,  constitute  no  defense  to  tbe 
case  as  proved  by  plaintiff,  and  found  by 
tbe  court.  It  is,  therefore,  immaterial 
whether  the  court  found  upon  the  issues 
tendered  by  those  allegations  of  the  an- 


swer or  not;  for,  had  the  court  found  up- 
on all  of  them  in  favor  of  the  defendant, 
the  judgment  must  still  have  been  for  the 
plaintiff.  For  all  purposes  of  this  appeal, 
those  allegations  of  the  answer  are  as- 
sumed to  be  true.  It  follows  that  the  de- 
fendant is  not  injured  by  the  failure  of  the 
court  to  find  upon  those  issues. 

5.  As  there  was  no  evidence  tending  to 
prove  any  adverse  possession  of  the  land 
at  the  time  Scherfen  filed  his  pre-emption 
claim,  the  views  above  expressed  sufli- 
ciently  answer  all  the  objections  resting 
upon  the  ground  that  the  findings  are  not 
justified  by  the  evidence,  since  the  certifi- 
cate of  purchase  supplies  all  the  specified 
deficiencies.  There  should  be  no  questiun 
that  the  findings  support  the  judgment. 
I  think  the  judgment  and  order  should  be 
affirmed. 

We  concur:    Belcbkr,  C.  C.  ;  Hayne,  C. 

Pke  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  tbe  judgment  and 
order  are  affirmed. 


84  Cal.  SIS 
MuNRO  V.  Pacific  Coast  Dredgino  & 
Reclamation  Co.     (No.  12,481.) 
{Supreme  Court  of  CaZifomia.    Juno  12, 1890.) 

Dbath  bt  Wrokopcl  Act— Pabties— Msascbe 
OP  Damages. 
1.  In  an  action  by  the  personal  representative 
under  Code  Civil  Proc  Cal.  i  877,  providing  for  the 
recovery,  for  a  death  caused  by  the  wrongful  act 
of  anottier,  of  "such  damages  as,  under  all  the 
circumstances  of  the  cage,  may  be  just,  "the  moth- 
er of  deceased  is  onXitled  to  compensation  for  the 
Secuniary  loss  sustained  by  her  on  account  of  the 
eath  of  her  son. 

3.  She  is  also  entitled  to  damages  for  the  loss 
of  his  comfort,  society,  support,  and  proteotion. 

S.  But  no  damages  can  be  recovered  for  her 
grief,  sorrow,  and  mental  suffering. 

4.  Where  the  death  was  caused  by  the  explo- 
sion of  a  blast  in  a  thickly-settled  portion  of  a  city, 
it  Is  no  defense  that  defendant  used  the  highest 
degree  of  skill  and  care  in  exploding  the  blast. 

5.  An  instruction  that  plaintiff  is  entitled  to 
recover  if  the  jury  And  that  the  blast  was  explod- 
ed "as  charged  in  plaintiff's  complaint, "  and  that 
it  resulted  in  the  death  of  deceased,  does  not  with- 
draw from  the  jury  the  material  issues  necessary 
to  establish  the  cause  of  action, 

Beattt,  C.  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco. 

T.  a  Coog&n  and  W.  W.  Foote,  for  ap- 
pellant. C&ry,  Sullivan  &  SalUvan,  for  re- 
spondent. 

Thornton,  J.  This  action  is  brought  to 
recover  damages  for  death  caused  by  the 
negligent  explosion  by  defendant  of  a 
blast  in  the  city  of  San  Francisco,  where- 
by the  plaintlfi's  intestate  was  killed.  The 
demurrer  to  the  complaint  was  properly 
overruled.  The  allegations  as  to  the  ap- 
pointment of  Munro  aa  administrator  of 
the  deceased,  Stanton,  were  sufficient. 
The  court  committed  no  error  in  its  ral- 
ings  on  the  admission  of  testimony. 

The  court  gave,  at  the  requ  st  of  plain- 
tiff, the  following  instruction  to  tbe  jury : 
"  If  you  find  from  the  evidence  that  the  rte>- 
tendant,  through  its  agents,  servants,  and 
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employes,  flred  and  exploded  the  blast  as 
charged  by  the  plaintiff's  complaint,  and 
that  It  resulted  in  the  death  of  Michael 
Stanton,  the  plaintiff's  Intestate,  then  the 
plalntlH  is  entitled  to  recover  such  dam- 
njces  as  from  the  evidence  and  proofs,  an* 
der  all  the  circumstances  of  the  case,  yoa 
may  deem  to  be  just."  To  the  giving  of 
this  instruction  the  defendant  excepted. 
It  Is  coutended  now  on  behalf  of  defend- 
ant that  this  direction  was  erroneous  be- 
cause it  removed  from  the  jury  the  consid- 
eration of  all  the  issues  except  that  the  de- 
fendant fired  and  exploded  the  blast,  and 
that  it  resulted  In  Stanton's  death ;  that 
there  were  other  issues  in  the  case,  but  by 
this  instruction  they  were  brushed  aside. 
We  find  no  error  in  this  Instruction.  The 
language  in  the  first  clause  that  "the  de- 
fendant, through  Its  agents,  servants,  and 
employes, fired  and  exploded  the  blast,"  is 
qualified  by  the  words  "as  charged  in  the 
plaintiff's  com  plaint;"  and  the  complaint 
set  forth  a  careless  and  negligent  explosion 
of  the  blast.  In  our  judgment  the  direc- 
tion embraced  all  the  material  issues  in 
the  complaint,  the  finding  on  which  was 
necessary  to  establish  the  cause  of  action 
against  the  defendant. 

The  giving  of  the  following  instruction 
by  the  court  Is  likewise  excepted  to:  "It 
is  no  defense  or  answer  to  an  action  of 
this  character  that  defendant,  in  explod- 
ing the  blast  in  question,  used  and  em- 
ployed slcilltal  and  experienced  men,  and, 
In  everything  appertaining  to  blasting,  it 
used  and  exercised  the  highest  degree  of 
care;  and  I  charge  you  that  defendant  Is 
liable  to  damages  for  the  death  of  said 
Michael  Stanton,  if  you  find  that  his  death 
resulted  from  the  firing  of  the  blast  in 
question,  even  if  it  used  the  highest  and 
utmost  care  and  slcill  in  firing  and  explod- 
ing It. "  We  perceive  no  error  in  the  above 
direction.  The  evidence  shows  clearly 
that  this  blast  was  exploded  In  a  thicklj-- 
settled  portion  of  the  city.  We  ai*e  of 
opinion  that  uo  degree  of  care  will  excuse 
a  person,  where  death  was  caused  by  such 
explosion,  from  responsibility  for  it.  It  is 
said  that  the  above  instructions  ignore 
the  doctrine  of  contributory  negligence. 
As  there  was  no  evidence  of  contributory 
neKllgence  in  the  cause,  the  doctrine  o. 
such  negligence  was  properly  Ignored. 

The  court  also  directed  the  Jury  as  fol- 
lows :  "  (3)  If  your  verdict  shall  be  for  the 
plaintiff,  such  damages  may  be  given  by 
you  as,  under  all  the  circumstances  of  tiie 
case,  may  be  just ;  and,  in  determining  the 
amount  of  such  damages,  you  have  the 
right  to  take  into  consideration  the  pe- 
<uniary  loss,  if  any,  suffered  by  the  mother 
of  Michael  Stanton  by  his  death,  if  you 
find  that  his  mother  is  living.  And  the 
loss  which  the  plaintiff  is, in  such  a  case  as 
this,  entitled  to  recover,  is  what  the  de- 
iceased  would  have  probably  earned  and 
accumulated  by  his  labor  in  his  business 
or  calling  during  the  residue  ot  ids  life, 
and  which  would  have  gone  to  the  beiisfit 
of  his  mother  or  heirs  or  personal  repre- 
eentatlves,  taking  Into  consideration  his 
age,  health,  habits  of  industry,  ability  and 
disposition  to  labor,  and  tlie  probability 
of  his  length  of  life.  (4)  I  further  instruct 
you,  if  from  the  evidence  ypu  should  fijid 


for  the  plaintiff,  then  th«  measure  of  dam- 
ages is  not  alone  the  pecuniary  loss  and 
injury  sustained  by  the  mother  in  the  loss 
of  her  son,  as  just  explained  ;  but,  in  as- 
sessing the  damages,  then  you  may,  in 
addition,  take  into  consideration  the  sor- 
row, grief ,  and  mental  suffering  occeisioned 
by  his  death  to  his  mother,  together  with 
the  loss,  if  any,  sustained  by  her  in  being 
deprived  of  the  comfort,  society,  support, 
and  protection  of  the  deceased,  by  reason  ot 
his  death. "  As  no  question  is  made  on  the 
remainder  of  this  instruction,  we  do  not 
insert  it.  TothegiviUK  of  these  instruc- 
tions, exceptions  were  reserved  by  defend- 
ant, and  it  is  said  on  behalf  of  defendant 
that  the  court  erred  in  giving  them.  Our 
attention  is  particularly  directed  to  the 
following  portion  of  instruction  3 :  "  And 
that,  in  determining  the  amount  of  such 
damages,  you  have  the  right  to  take  Into 
consideration  the  pecuniary  loss,  if  any, 
suffered  by  the  mother  of  Michael  Stanton 
by  his  death;"  and  the  following  portion 
of  instruction  4 :  "The  sorrow,  grief,  and 
mental  sulTering  occasioned  by  his  death 
tn  his  mother,  together  with  the  loss,  if 
any,  sustained  by  her  in  being  deprived  ot 
the  comfort,  society,  support,  and  protec- 
tion of  deceased  by  reason  ot  his  death. " 

Now,  in  regard  to  the  above-quoted 
portion  of  instruction  S,  it  Is  argued  the 
mother  of  Michael  Stanton  was  not  the 
party  plaintlH ;  that  the  action  was  not 
brought  by  the  heirs  of  the  deceased,  but 
by  bis  personal  representative;  that  this 
action  is  brought  under  section  377  of  the 
Code  of  Civil  Procedure.  That  section  is 
in  these  words:  "What  the  death  ot  a 
person,  not  being  a  minor,  is  caused  by  the 
wrongful  act  or  neglect  of  another,  his 
heirs  or  personal  representatives  may 
maintain  an  action  for  damages  against 
the  person  causing  the  death,  or,  if  such 
peraon  be  employed  by  another  person, 
who  is  responsible  for  his  conduct,  then, 
also,  against  such  other  person.  In  every 
action  under  this  and  the  precedinjg  sec- 
tion, such  damages  may  be  given  as,  un- 
der all  the  circumstances  of  the  case,  may 
be  just.  "  In  connection  with  this  section, 
our  attention  is  celled  to  the  act  of  1862, 
(St.  1862,  p.  447;)  and  it  is  said  that  sec- 
tion 3  of  that  act  prescribed  that  the  ac> 
tion  should  be  brought  by  the  pei-sonal 
representative  of  the  deceased  alone,  and 
prescribed  the  rule  of  damages  in  these 
words:  "The  jury  may  give  such  dam- 
ages, pecuniary  and  exemplary,  as  they 
shall  deem  fair  and  just,  »Bd  mi^  taJce 
into  consideration  the  pecuniary  injury  re- 
sulting from  such  death  to  the  wife  and 
next  of  kin  of  such  deceased  person,'" — and 
that  when  enacted  in  the  Code  the  words 
in  italics  were  omitted  therefrom.  The 
counsel  for  defendant  proceeds  to  give  the 
reason  for  this  change  in  tlie  enactment. 
The  reason  so  given  by  counsel  is  that  the 
heirs  were  given  the  right  to  maintain  the 
action,  and  hence  its  re-enactment  was 
not  necessary,  because,  in  an  action 
brought  by  them,  as  a  matter  of  course, 
their  pecuniary  injuries  should  be  taken 
into  consideration.  Wo  do  not  think  that 
such  is  the  proper  construction  of  section 
377.  In  our  judgment,  but  one  action  Is 
permitted,     aud     tha.t     action    may    be 
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brought  eltber  by  tbe  bein  of  the  deceased 
or  by  hla  personal  repreaentatlveti ;  and, 
when  one  action  Is  brought,  and  the 
court  has  obtained  Jnrlsdction  of  it,  tbat 
is  the  only  action  which  the  statute  per- 
mits. As,  for  Instance,  when  the  personal 
representative  of  the  deceased  brings  an 
action  to  recover  damages  for  the  act  or 
n^lect  causing  death,  if  another  action  is 
afterwards  brought  by  the  heirs  of  the  de- 
ceased, the  pendency  of  the  prior  action 
may  be  well  pleaded  In  abatement  of  It; 
or,  if  a  judgment  has  been  rendered  in  the 
first,  such  judgment  may  be  well  pleaded 
in  bar  of  the  second  action.  The  (luestlon 
made  on  the  instruction  above  pointed 
out  must  primarily  relate  to  the  circum- 
stances which  may  be  given  in  evidence  on 
the  issue  of  damage,  and  on  that  point 
the  statute  is  very  broad  an  general  in  its 
terms.  "Such  damage  may  be  given  as, 
under  all  the  circumstances  of  the  case,  may 
be  jnst, "lathe  language  of  the  statute. 
What  these  circumstances  are  may  be  a 
matter  of  difficulty,  in  all  cases,  to  de- 
termine. It  would  be  almost  impossible 
to  draw  a  priori  the  line  which  separates 
the  circumstances  which  should  be  admit- 
ted from  those  which  should  be  excluded. 
The  exact  line  of  inclusion  and  exclnston 
it  would  be  hard  to  determine  in  advance 
of  the  circumstances  of  any  particular 
case.  Here  the  circumstances  are  defined 
in  the  instruction.  As  to  the  portion  of 
instruction  3  objected  to,  we  think  that  it 
was  correct.  The  action  is  permitted  by 
ttae  statute  to  be  maintained  forthe  benefit 
otthebelrs.  Certainly  the  pecuniary  loss 
which  the  heirs  might  sustain  by  the  death 
is  clearly  one  of  the  clrenmstances  to  be 
considered.  Chicago  v.  Major,  18  111.  34»; 
Railroad  Co.  v.  Morris,  26  III.  400 ;  Blake 
T.  Railway  Co.,  18  Q.  B.  9S.  This  is  true 
under  all  the  statutes  giving  an  action  on 
account  of  the  death  of  a  person  under  9 
ft  10  Vict.  c.  »3,  known  as  "Lord  Camp- 
bell's Act, "  OB  well  as  under  the  acts  of 
the  same  character  which  have  been  en- 
acted in  the  various  states  of  the  Union. 
The  damage  is  to  the  heirs,  and  certainly 
the  pecuniary  loss  to  the  heirs  is  one  of 
the  principal  elements  of  damage.  There 
was  no  error  in  the  portion  of  instruction 
8  assailed  by  defendant. 

As  to  the  portion  of  Instruction  4  above 
quoted  there  is  more  ditficnity.  It  has 
been  held  in  an  English  case  that  the  jury 
should  not  benllowed  to  take  into  consid- 
eration the  mental  sufferings  or  bereave- 
ment of  the  plaintiff  or  the  loss  of  her  hus- 
band. Blake  v.  Railway  Co.,  supra.  In 
this  case  the  widow  of  the  deceased,  as 
administratrix,  was  the  plaintiff.  In  the 
ease  cited.  Justice  CoLEKiDOE  said:  "The 
title  of  tbis  act  [referring  to  Lord  Camp. 
beirs  act]  may  be  some  guide  to  its  mean- 
ing, and  it  is  '  An  act  for  compensating  the 
families  of  persona  klUed,'  not  for  solacing 
their  wounded  feelings.  Reliance  was 
placed  upon  the  first  section,  which  8tat>4 
In  what  cases  the  newly-given  action  tnty 
be  maintained,  although  death  has  *>n- 
Bued;  the  argument  being  that  the  party 
Injured,  If  he  had  .  rt>coYered,  would  ha^e 
been  entitled  to  a  solatium,  and  therefore 
so  shall  his  representatives  on  his  death. 
Bnt  it  will  be  evident  that  this  act  does 
V.24P.D0.5— 20 
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not  transfer  this  right  of  action  to  bliT 
representative,  but  gives  to  the  repi-esen- 
tative  a  totally  now  right  of  action  on 
different  principles.  Hection  2  enacts  tbat 
'in  every  such  action  the  Jury  may  give 
such  damages  as  they  may  think  propor- 
tionate to  the  injury  resulting  from  such 
death  to  the  parties,  respectively,  for 
whom,  and  for  whose  benefit,  such  action 
shall  be  brought.'  The  measure  of  dam- 
age is  not  the  loss  or  suffering  of  the  de- 
ceased, but  the  injury  resulting  from  his 
death  to  bis  family."  In  Franklin  v.  Rail- 
way Co. ,(1868,)  8  Hurl.&  N.211, and  InDal- 
tonv.RallwayCo..(1858,)4C.B.  (N.S.)296, 
suits  were  maintained  on  account  of  the 
death  of  sons  for  the  benefit  of  parents, 
and  damages  allowed  to  be  assessed  on 
the  basis  of  reasonable  expectation  on  the 
part  of  the  latter,  or  pecuniary  benefit  to 
be  derived  from  the  continuance  of  theii 
sons'  lives,  but  in  the  latter  case  the  ex- 
penses of  funeral  and  mourning  were  dls* 
allowed ;  Mr.  Justice  Willbs  saying  that 
"the  subject-matter  of  the  statute  Is  com- 
pensation for  injury  by  reason  of  the  rela- 
tive not  being  alive."  See,  also.  Railroad 
Co.  V.  Morris,  supra;  Bradshaw  r.  Rail- 
way Co.,  L.  R.  10  C.  P.  189 ;  Leggott  v.  Rail- 
way  Co.,  1  Q.  B.  Div.  599.  We  agree  with 
what  is  said  in  the  opinion  above  quoted, 
that  the  action  given  by  the  statute  is  a 
new  action,  and  not  the  transfer  to  the 
representative  of  the  right  of  action  which 
the  deceased  person  would  have  had  if  he 
had  survived  the  injury.  Blake  v.  Railway 
Co.,  supra;  Pym  v.  Railway  Co.,  2  Best 
&  a.  759;  Read  v.  Railway  Co.,  L.  R.  3  Q. 
B.  555:  Safford  v.  Drew,  8  Duer.  627;  Rail- 
road Go.  V.  Morris,  supra. 

It  may  be  observed  that  the  language  of 
the  statute  of  this  state  (section  377,  Code 
Civil  Froc.)  is  broader  than  the  language 
of  the  English  statute.  The  English  stat- 
ute may  be  found  in  2  Redf.  R.  R.  (6th  Ed.) 
287.  Under  the  words  of  the  section,  we 
are  of  opinion  that  the  circumstances  men- 
tioned in  it  do  not  include  the  sorrow, 
grief,  or  mental  suffering  occasioned  by 
the  death  of  Michael  Stanton  to  his  moth- 
er. The  extent  of  the  sorrow,  grief,  and 
mental  suffering  was  not  shown  to  the 
Jury  by  any  testimony.  It  was  left  to  be 
inferred  as  a  natural  result  of  the  death  of 
the  son.  Whether  such  grief  was  over- 
whelming, or  of  a  light  and  transient  char- 
acter, did  not  appear.  The  extent  and 
character  of  the  sorrow  and  grief  were 
left  to  be  conjectured  or  guessed  at  by  the 
Jury,  with  the  righx  conceded  to  the  Jury 
of  finding  such  grief  and  sorrow  to  be  ex- 
treme, should  they  so  elect.  The  oppor- 
tunity to  run  Into  wild  and  excessive  ver- 
dicts would  be  allowed  them,  if  the  rule 
was  ascontended  by  plaintiff.  The  stand- 
ard would  be  too  vague  and  uncertain  to 
be  established  as  a  rule  of  law  for  the  ad- 
measurement of  the  lights  of  parties. 
Misera  est  servltus  obi  Jus  est  yagam  ant 
iocertum.  In  allowing  the  jury  to  take 
into  consideration  the  loss  of  the  comfort,' 
society,  and  protection  of  deceased,  we 
think  we  have  gone  far  enough ;  but  this, 
we  think,  should  be  allowed  in  the  case  of' 
a  -wife,  as  in  Boeson's  Case,  57  Cal.  20,  or  a 
mother.  We  have  fonnd  no  case  in  which 
damages  for  sorrow,  grief,  and  mental  suf- 
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fering  are  allowed  under  any  of  the  stat- 
utes. We  have  examined  the  coses  cited 
on  behalf  of  the  plaintiff,  and  they  af&rm 
no  such  proposition.  See  Blake  v.  Rail- 
■way  Co.,  snpra ;  Railroad  Co.  v.  Morris, 
supra.  In  Beeson  v.  Mining  Co.,  57  Cal.  20, 
no  such  damages  were  allowed.  The  ac- 
tion in  that  case  was  by  the  widow  of  the 
deceased,  as  heir;  and  an  instruction  that, 
in  estimating  damages,  the  Jury  might 
take  into  consideration  the  pecuniary  loss, 
and  also  the  relations  existing  between 
the  plaintiff  and  the  deceased  at  the  time 
of  his  death,  and  the  injury  sustained  by 
her  in  the  loss  of  his  society,  was  ap- 
proved. Page  33.  In  the  case  of  McKee- 
Ter  V.  Railroad  Co.,  59  Cal.  294,  the  ques- 
tion did  not  arise.  See  pages  300,  301.  In 
Cook  V.  Railroad  Co.,  60  Cal.  604,  no  such 
question  arose  or  was  decided.  See  pages 
607-610.  Nor  did  it  arise  in  Nehrbas  v. 
Railroad  Co.,  62  Cal.  320.  The  sorrow, 
grief,  and  mental  suffering  of  the  mother, 
in  our  Judgment,  was  too  remote  a  cir- 
cumstance to  be  taken  into  consideration 
in  the  estimate  of  damages,  and  was  not 
allowable  under  our  statute.  Judge  Red- 
field,  in  the  sixth  edition  of  his  work  on 
Railways,  states:  "There  seems  no  doubt, 
according  to  the  best-considered  cases  in 
this  country,  that  the  mental  anguish 
which  is  the  natural  result  of  the  injury, 
may  be  taken  into  account  In  estimating 
damages,  although  not  of  itself  thefounda- 
tion  for  an  action, "  (To]ume2,  p.  2S8 ;)  and 
the  same  statement  is  made  in  the  third 
edition  of  the  same  work,  and  cites  to  sus- 
tain his  statement  Canning  t.  Williams- 
town,  1  Cusb.  451,  and  Morse  v.  Railroad 
Co.,  10  Barb.  623.  In  neither  of  these  cases 
did  the  question  arise.  The  first  was  an 
action  by  the  party  injured  against  a 
town,  under  a  statute,  to  recover  dam  ages 
for  an  injury  sustained  by  the  plaintiff  in 
consequence  of  a  defect  in  a  bridge  in  the 
town  of  Willlamstown.  The  second  case 
was  an  action  brought  by  a  passenger  in- 
jured on  the  cars  of  the  defendant  compa- 
ny. Neither  of  the  actions  was  to  recover 
damages  for  the  death  of  any  person.  In 
State  V.  Railroad  Co.,  24  Md.  85,  there  is 
the  same  criticism  of  the  remark  of  Judge 
Redfield,  above  quoted,  in  relation  to 
damages  caused  by  mental  anguish.  See 
pages  106,  107.  And  in  this  case  from 
Maryland,  which  was  an  action  for  the 
benefit  of  the  mother  to  recover  damages 
for  the  death  of  her  minor  son.  brought 
under  the  Mar.yland  statute,  it  was  held 
that  the  mental  suffering  of  the  mother 
resulting  from  the  death  of  the  child  was 
a  matter  too  vague  to  enter  into  the  esti- 
mate of  the  damages  merely  compensa- 
tory. In  a  note  on  page  2!;8  of  2  Redf.  R. 
R.  (6th  Ed.)  It  Is  stated:  "In  a  suit  by  a 
parent  for  the  death  of  a  child,  recovery- 
can  be  had  only  for  the  pecuniary  injury, 
— services  of  child  less  cost  of  maintenance, 
(Pennsylvania Co.  v. Lilly,  73Ind.  252 ;  Rail- 
way Co.  V.  Freeman,  36  Ark.  41 ;  Railroad 
Co.  V.  Kindred,  57  Tex.  491;  Railroad  Co. 
V.  Delaney,  82  111.  198;  see  Walters  v.  Rail- 
road Co.,  41  Iowa,  71;)  including  medical 
attendance,  nursing,  and  expenses  of  bu- 


rial, butnot  grief,  loss  of  society,  etc.,  (Rail- 
road Co.  V.  Barker,  33  Ark.  350 ;  see  Bar- 
ley V.  Railroad  Co.,4Bi88.430.)  "  This  note 
is  by  the  editor  of  the  sixth  edition,  Mr. 
J.  Kendrick  Kinney.  We  are  of  opinion 
that  the  court  erred  in  including  in  the  in- 
struction the  words  "sorrow,  grief,  and 
mental  suffering"  occasioned  by  the  death 
of  the  son  to  his  mother.  In  thus  direct- 
ing the  Jury  the  court  fell  into  an  eiror. 
In  our  opinion  the  damage  should  be  con- 
fined to  the  pecuniary  loss  suffered  by  the 
mother,  and  the  loss  of  the  comfort,  soci- 
ety, support,  and  protection  of  deceased. 

The  court  did  not  err  in  refusing  the  re- 
quests of  defendant  Nos.  1,  2,  3,  4,  and  7. 
All  of  these  Instructions,  under  the  facts  of 
the  case,  would  have  been  misleading. 
The  evidence  clearly  showed  both  a  wrong- 
ful act  and  neglect  on  the  part  of  the  de- 
fendant. It  is  a  wrongful  act  to  explode  a 
blast  of  powder  In  a  thickly-settled  por- 
tion of  a  city,  as  was  done  in  this  case. 
The  uncontradicted  testimony  showed  a 
clear  case  of  explosion  in  the  city,  where 
many  persons  were  living,  and  where  such 
an  explosion  could  not  take  place  without 
strong  probability  of  its  injuring  some 
one. 

The  defendant  requested  the  court  to  in- 
struct the  jury  as  follows:  "The  jury  have 
no  right  to  give  exemplary  or  vindictive 
damages,  but  are  confined  to  the  actual 
pecuniary  damage  suffered  by  the  estate 
of  Michael  Stanton,  deceased. "  The  court 
refused  to  give  this  instruction  as  request- 
ed, but  modified  the  same  so  as  to  read  as 
follows:  "The  jury  have  no  right  to  give 
exemplary  or  vindictive  damages,  but  are 
confined  to  the  actual  pecuniary  damage 
suffered  by  the  estate  of  Michael  Stanton, 
deceased ;  but,  in  this  connection,!  charge 
you  that  the  law  also  permits  a  Jury  to 
make  allowance  tor  such  a  sum  as  may 
seem  fair  and  just  tor  sorrow,  suffering, 
and  mental  anguish  occasioned  to  her  by 
the  death. "  To  the  refusal  of  the  court  to 
give  the  instruction  as  requested,  and  in 
giving  the  modified  instruction,  the  de- 
fendant excepted.  In  refusing  the  request 
as  made,  the  court  committed  no  error  of 
which  the  defendant  can  complain;  bat, 
in  giving  it  as  modified,  it  did  fall  into  an 
error,  as  has  been  shown  above. 

In  relation  to  the  seventh  request  of  de- 
fendant, we  remark  that  It  related  to  a 
matter  entirely  Immaterial  in  this  case. 
The  damages  recovered  are  tor  the  benefit 
of  the  heir  or  heirs,  and  do  not  constitute 
any  part  of  the  estate  of  the  deceased. 
Leggott  v.  Railway  Co.,  supra;  Railroad 
Co.  V.  Morris,  supra.  The  action  is  a  new 
one  given  by  the  statute;  and  the  dam- 
ages recovered  are,  as  said  above,  for  the 
benefit  ot  the  heirs.  Clearly,  they  can  be 
no  part  of  the  assets  of  the  deceased.  For 
the  errors  above  pointed  out  the  Judg- 
ment is  reversed,  and  the  cause  remanded 
tor  a  new  trial. 

We  concur :    McFabland,  J. ;  Fox,  J. 

I  concur  in  the  Judgment :    Wobks,  J. 

I  dissent :    Bujattk,  C.  J. 
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CHRisTr  V.  Spkino  Vai,.  Water-Wohkb. 
(No.  12,374.) 

(Supreme  Court  of  CaiifomUi.    June  18,  1890.) 

DI3CL03T7BE  OF  TiTLE — FaILTTBB  TO  FlSD. 

1.  A  defendant  in  a  partition  suit,  who,  after 
answering,  but  before  decree,  acquires  an  inde- 
pendent title  by  deed,  must  make  disclosure  there 
of,  or  the  decree  will  be  conclusive  as  to  his  title, 
and  will  prevent  him  from  setting  up  the  deed 
in  a  subsequent  action  to  recover  possession. 

2.  Where,  in  ejectment,  defendant  pleaded  a 
bar  of  the  action^  and.  by  cross-complaint,  averred 
adverse  possession  for  five  yoai-s,  under  claim 
of  right  founded  upon  a  written  instrument,  but 
the  court  failed  to  And  upon  either  issue,  although 
there  was  evidence  tending  to  support  them,  the 
Judgment  must  be  reversed. 

In  bank.  Appeal  Irom  anperior  conrt, 
city  and  county  of  San  Francisco ;  WilIj- 
lAM  T.  Wallace,  Judge. 

For  former  report,  see  8  Pac.  Kep.  849. 

C.  N.  Fox  and  Kello^  &  King,  for  ap- 
pellant.   J.  N.  TborBB,  lor  respondent. 

Patekson.  J.  1.  On  the  former  appeal 
this  court  held  tbat  the  de<*iBlon  of  the 
court  below,  which  was  based  upon  evl- 
denceot  a  new  title  acquired  by  the  defend- 
ant, after  answer  filed  In  the  proceedings 
lor  partition,  but  before  the  rendition  of 
any  Interlocutory  decree  therein,  was  er- 
roneous, that  the  Judgment  in  partition 
was  conclusive  upon  all  tlie  parties  as  to 
any  title  or  claim  held  by  them  at  the  time 
of  its  rendition.  68  Cal.  76,8Pac.  Rep.  849. 
At  the  last  trial  the  defendant  introduced 
in  evidence  entries  in  the  registry  of  ac- 
tions showing  that  the  trial  of  the  par- 
tition procetdlng  began  on  August  15, 1871. 
The  taking  of  evidence  was  concluded  on 
the  day  following.  The  case  was  argued 
and  submitted  on  September  10th  follow- 
ing, and  the  interlocutory  decree  was  en- 
tered on  October  18, 1871.  The  deed  from 
Turner  to  defendant  la  dated  August  28, 
1871.  It  was  acknowledged  October  6, 
1871,  and  recorded  October  12,  1871.  Ap- 
pellant Insists  that  upon  this  showing  It 
is  not  acaseof  title  procured  pendente  lite, 
which  it  was  bound  to  disclose  at  the 
hearing  for  adjudication  In  the  partition 
proceedings,  and  forcible  reasons  are  pre- 
sented in  support  of  the  contention.  But 
discnssion  of  the  proposition  is  foreclosed 
by  the  decixlon  of  this  court  on  the  same 
question  when  the  case  was  here  before. 
The  facts  are  substantially  the  same  as 
they  were  on  the  former  appeal.  It  ap- 
peared then,  aa  It  does  now,  that  the  trial 
of  the  partition  proceedings  began  Auguat 
15th,  and  that  the  Interlocutory  decree 
waa  entered  October  18th.  It  Is  true,  it 
did  not  appear  that  the  taking  of  evidence 
waa  concluded  on  August  16th,  but,  in 
Tlew  of  what  the  court  said,  that  fact  was 
immaterial.  It  beingthe  duty  of  the  defend- 
ant, in  the  opinion  of  the  court,  to  "dis- 
close its  adverse  claims  to  the  land,"  and, 
if  necessary,  to  obtain  permission  "to 
amend  its  ajiswer  aoasto  Include  the  deed 
as  evidence  of  a  right  in  itself  acquired 
pending  the  proceedings."  It  was  held 
that  the  judgment  was  conclnaive  on  all 
parties  aa  to  title  or  claim  held  by  them 
at  the  time  the  interlocutory  decree  was 
entei-ed. 


2.  It  la  claimed  that  the  objection  to  the 
introduction  in  evidence  of  the  judgment 
roll  in  the  partition  suit  should  have  been 
sustained ;  that  the  judgment  in  that  suit 
includes  land  not  included  in  the  com- 
plaint therein;  and  that  the  property  de- 
scribed in  the  complaint  herein  i»  not  In- 
cluded In  the  property  deacribed  in  the 
complaint  In  the  partition  suit.  At  the 
first  trial  the  roll  went  In  without  objec- 
tion, but  when  the  case  was  presented  her© 
the  point  waa  made  by  respondent  (now 
appellant)  that  the  judgment  waavold  on 
its  face  because  the  property  deacribed 
therein  waa  not  the  property  deacribed  in 
the  complaint,  or  In  the  report  of  the  ref- 
eree, who  partitioned  the  property  under 
the  Interlocutory  decree  of  the  court.  3.S1 
Supreme  Court  Records,  p.  219.  The  court 
evidently  considered  the  contention  with- 
out merit.  It  waa  claimed  then,  aa  it  is 
now,  that  a  portion  of  block  774  waa  in- 
cluded In  the  decree, and  issued  for  herein, 
but  is  not  Included  in  the  property  de- 
scribed In  the  complaint  in  partition.  Th» 
facts  before  the  court  then  were  the  same 
aa  those  before  us  now.  The  court  looked 
at  the  various  descriptions  in  both  cases, 
and,  after  comparing  them  with  one  an- 
other, and  with  the  map,  properly  held, 
we  think,  that  "there  waa  allotted  and  set 
over  to  Randall  that  portion  of  the  prop- 
erty which  is  described  in  the  complaint 
In  the  present  action. " 

8.  In  addition  to  a  general  denial  the  de- 
fendant set  up  aa  a  defense  that  plaintiff's 
right  of  action  was  barred  by  the  provis- 
ions of  sections  818,  819,  322,  823,  324,  and 
325  of  the  Code  o!  Civil  Procedure;  and  in 
a  cross-complaint  for  cause  of  action  al- 
leged an  exclusive  and  nnint«rrupted  pos- 
session of  the  premises,  adverse  to  plaintiff 
and  all  the  world,  for  over  five  years,  un- 
der claim  of  right  founded  upon  a  written 
instrument  of  conveyance.  The  court  be- 
low (ailed  to  And  on  either  of  these  issues, 
and  for  this  reason  we  have  to  reverse  the 
Judgment.  If  there  had  been  no  evidence 
on  the  issue,  the  failure  to  find  would  baTO 
been  Immaterial,  (Hfmmelman  v.  Henry, 
28  Pac.  Rep.  1098,  filed  May  7.  1890;)  but 
there  was.  Both  here  and  in  the  partition 
suit  it  appeara  from  the  pleadings  and 
Judgments  that  the  defendant  was  in  pos- 
session of  the  lands  In  controverey,  claim- 
ing title  thereto,  over  20  years  ago,  and 
the  evidence  of  defendant  herein  tends  to 
establish  the  claim  of  continuous,  adverse 
poaaesslon.  The  Judgment  and  order  are 
reversed,  and  the  cause  la  remanded  for  a 
new  trial. 

We  concur:  MoFart.and,  J.;  Shabp- 
BTEiN,  J. ;  and  Works,  J. 


LiANDXRS  ▼.  Landkrs  et  a/. 


84  Cal.  MT 
(No.  13,680.) 


(Supreme  Court  of  California.    June  18,  1890.) 

Bin.  OT  EXOBFTIONS— RK(lDmBME><Ta. 

A  judge  properly  lefnsed  to  sign  or  allow 
as  a  bill  of  exceptions  a  paper  indorsed  upon  the 
back,  "Defendants'  bill  of  exceptions, "  but  not 
signed,  and  which  did  not  show  upon  its  face  by 
whom,  or  in  whose  interest,  it  was  prepared,  or 
contain  a  request  that  it  be  allowed  and  certified 
as  such. 
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In  bank.    Mandamus. 

The  petition  was  filed  by  defendants, 
and  the  writ  Issued  to  F.  W.  Lawlbr, 
Judge  of  the  superior  court  of  the  city  and 
county  of  San  Francisco. 

I).  L.  Smooc,  for  petitioner.  J.  I.  Bergin, 
or  respondent. 

Fox,  J.  An  altematire  writ  of  man- 
date ivas  issued  out  of  this  court,  com- 
manding the  respondent  to  settle,  alluw 
and  certify  a  bill  of  exceptions  proposed 
on  behalf  of  defendants  in  the  above-en- 
titled cause,  or  show  cause  before  this 
court  why  be  did  not  do  so.  The  Judge 
answers,  and  for  cause  shows  that  no 
proposed  bill  of  exceptions  has  ever  been 
presented  to  him  for  settlement  and  allow- 
ance. The  paper  filed  here,  denominated 
a  petition  for  tbe  writ,  upon  examination 
appears  to  be  an  affidavit,  with  venue 
laid  in  the  city  and  county  of  San  Fran- 
cisco, concluding  with  a  prayer  that  a 
writ  of  mandate  be  issued  commanding 
the  respondent  to  certify  and  allow  a  cer- 
tain bill  of  exceptions,  a  copy  of  which  is 
tliereto  annexed,  or  show  cause  before  the 
supreme  court  of  the  state  of  California 
why  he  has  not  done  so,  etc.  It  is  not  en- 
titled, either  in  its  heading,  body,  or  in- 
dorsement, or  elsewhere,  in  this  or  any 
other  court,  and  is  not  addressed  to  this 
or  any  other  court;  nor  does  it  appear 
out  of  what  court  it  is  desired  that  the 
writ  shall  issue.  Such  a  paper  ought  not 
to  have  been  filed  in  this  court,  and  it  was 
an  inadvertence  to  have  issued  any  wrltor 
process  upon  it.  It  Is  sworn  to  before  a 
notary  public,  in  tbe  usual  form  of  an  affi- 
davit, but  is  not  verified  in  the  form  re* 
quired  bylawfor  the  verification  of  plead- 
ings, and  is  not  sworn  to  by  a  party  in  In- 
terest, or  by  anybody  purporting  on  the 
face  of  the  paper  to  be  acting  for  or  in  be- 
half of  a  party  In  Interest,  and  Is  neither 
signed  nor  iudorsed  by  any  one  acting  as 
attorney  for  the  petitioners  or  for  any 
party  in  the  cause.  Had  these  defects 
been  noticed  at  the  time,  the  writ  certain- 
ly would  not  have  been  issued ;  but,  tbe 
case  being  now  submitted  upon  its  merits, 
we  lool<  Into  tbem,  and  find  it  equally  de- 
fective there.  Theoriglnal  of  the  proposed 
bill  of  exceptions,  a  copy  of  which  Is  an- 
nexed to  the  affidavit,  was  presented  at 
the  hearing.  It  bears  the  slmpln  initials 
of  the  Judge,  said  to  be  in  his  handwrit- 
ing, and  probably  put  there  for  the  pur- 
pose of  enabling  him  at  any  future  time  to 
identify  the  paper  as  one  that  be  had  seen 
before.  It  Is  indorsed  on  the  bacic,  " De- 
fendant's bill  of  exceptions,"  but  upon  Us 
lace  there  is  nothing  whatever  to  indicate 
by  whom,  or  in  whose  interest,  it  was 
prepared.  It  sh  <ws  upon  its  face  that  It 
was  not  prepared  atthe  time  of  the  action 
to  which  exception  was  taken.  That  ac- 
tion was  had  August  16,  1889.  Thin  paper 
bears  date  August  26,  18^9.  and  bears  this 
indorsement:  "Received  within  document 
this  Aug.  26, 1889,  "—signed  by  plaintiff's 
attorney.  Tbe  paper  itself  contains  no 
prayer  or  request  that  it  be  allowed  or 
certified  as  a  bill  of  exceptions,  and  has 
no  signature  or  Indorsement  of  any  kind 
to  indicate  by  whom  it  is  prepared  or 
offered.    It  was  a  paper  which  anybody 


might  present,  but  for  which  nobody 
would  be  responsible.  It  was  not  a  paper 
upon  which  the  Judge,  or  any  of  the  coun- 
sel In  the  cause,  were  called  upon  to  act, 
or  to  which  they  were  required  to  give 
any  attention.  Such  a  paper  must  be  au- 
thenticated in  some  form,  either  by  the 
signature  or  the  indorsement  of  the  attor- 
ney, or  of  the  party,  If  he  appear  iu  per- 
son. Itwaa  an  attempt  to  have  the  Judge 
make  a  solemn  record  in  the  cause,  in  a 
matter  whereof  no  record  is  ever  made,  ex- 
cept at  the  request  of  a  party  to  the  ac- 
tion, and  It  is  the  duty  of  the  party  desir- 
ing such  a  record  to  make  it  matter  of 
record  that  be  did  so  request.  The  stat- 
ute Itself  requires  (Code  Civil  Proc.  §  650> 
that  the  party  desiring  a  bill  of  exceptions 
certified  and  allowed  shall  "prepare 
drafts, "  etc.  When  such  a  paper  is  served 
upon  opposite  counselor  presented  to  the 
Judge,  it  is  no  draft,  unless  upon  its  face, 
or  by  proper  indorsement,  it  shows  that 
it  is  one  prepared  and  pres<^nted  by  a 
party  to  the  cause.  It  is  only  waste 
paper,  and  no  one  need  notice  it.  The 
writ  must  be  dismissed.    So  ordered. 

We  concur:  McFari.and,  J.;  Shaup- 
STEix,  J. ;  Paterson,  J. ;  Works,  J. 

•~"~"  M  Cal.  S84 

Ex  parte  Wai.pole.  (No.  20,710.) 
{Supreme  Court  of  California.  June  13.  1890.) 
Habeas  CoRPns — PsTrriON. 
A  writ  of  habeas  enrpus  to  release  one  held 
to  answer  a  criminal  charge  will  be  denied  where 
the  petition  merely  alleges  that  no  evidence  was 
taken  on  tlie  preliminary  examination  showing, 
or  tending  to  show,  petitioner's  guilt.  Tne  pe- 
tition should  be  veriftod,  and  the  evidence  set  out 
in  such  form  that  perjury  can  be  assigned  upon 
the  allegations,  if  they  are  false. 

In  bank.    Habeas  corpus. 
Spencer  <£  Raker,  lor  petitioner. 

Pbr  Curiam.  Petition  for  writ  of  ba- 
heas  corpus  on  the  ground  that  tbe  peti- 
tioner has  been  held  to  answer  on  a  crim- 
nal  charge  before  the  superior  court  with- 
out reasonable  or  probable  cause.  Tbe 
petition  does  not  show  what  the  charge 
is  upon  which  he  has  been  committed, 
but  does  allege  that  there  is  no  evidence 
whatever  taken  upon  his  preliminary  ex- 
amination showing,  or  tending  to  show, 
that  be  is  giillt.v  of  any  offense  whatever. 
But  this  is  merely  his  conclusion,  and  it 
may  be  an  erroneous  concluHion.  A  peti- 
tion for  habeas  corpus  must  be  verified, 
and  must  allege  facts  showing  an  illegal 
imprisonment.  When  the  ground  of  the 
petition  is  that  the  prisoner hns  been  com- 
mitted without  reasonable  or  probable 
cause,  it  must  set  out  what  the  evidence 
on  the  examination  was  in  suchfnrm  that 
perjury  may  be  assigned  upon  the  allega- 
tions, if  they  are  false.    Writ  denied. 

~~"~  M  Cal.  S8S 

Van  Bibber  v.  Hilton  et  at.  (No.  13,85S.> 
(Supreme  Court  of  Callfomin.    June  18,  1890.) 

RlPABIAS  RiaHTS— CBO8S-COMPI.AIST. 

1.  Flaiutill,  a«  riparian  owner,  seelra  to  en- 
join defendants,  riparian  owners  above  him,  from 
diverting    the   waters    of   a   stream,    except   a 
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certain  port  to  whioh  Vluif  aiw  entitled  lyy  prior 
appropriation.  Defendants,  by  oross-oomplaint, 
allege  that  plaintiff  has  drawn  off  the  water  so 
as  to  prevent  It  from  irrigating  their  lands  as  it 
would  do  in  Its  natural  flow,  and  by  a  second 
oross-oomplalnt  allege  that  he  threatens  to  do 
so  as  to  the  part  to  which  they  are  entitled,  and 
aak  an  inlunution.  Held,  these  matters  are  proper 
subjects  of  cross-complaint  under  Code  Civil  Frioo. 
Cal.  S  44S,  which  provides  that,  when  a  defend- 
ant seeks  afflrmattVe  relief  affecting  the  property 
to  which  the  action  relates,  he  may  file  a  oross- 
complatnt.    Wobks,  J.,  dissentlDg. 

'i.  Although  the  matters  in  the  two  cross- 
complaints  should  have  been  stated  in  one,  yet, 
since  they  are  not  unintelligible  or  ambiguous, 
it  is  not  a  ground  of  demurrer. 

8.  It  was  error  to  adjud^  that  the  water, 
except  as  to  the  part  to  which  defendants  were 
entitled  by  prior  appropriation,  be  allowed  to 
flow  unresteuned  to  plaintiff's  land  in  Its  natural 
course,  since  defendants  would  thus  be  deprived 
of  the  reasonable  use  which  is  the  right  of  ripa- 
rian owners. 

CommlBaionerB*  decision.  Department  1. 
Appeal  trom  superior  court,  Modoc  coun- 
ty; Q.  F.  Hakbis,  Judge. 

Spencer  A  Raker,  tor  uppelluntB.  Good' 
win  &  JenkB,  for  respondent. 

FooTE,  C.  This  Is  an  action  to  restrain 
tlie  defendants  from  diverting  the  waters 
of  a  stream  in  the  county  ot  Modoc.  The 
stream  flows  through  the  lands  of  both 
the  plaintiff  aud  the  defendants,  and  they 
are  all  riparian  proprietors;  the  defend- 
ants' land  lying  on  the  stream  above  that 
of  theplalntlff.  It  appears  by  the  findings 
that  the  amount  ot  water  carried  by  the 
stream  is  about  250  inches,  under  a  4-inch 
pretmure,  and  that,  ot  such  amount  ot 
water,  the  defendants  were  the  proprie- 
tors, by  prior  appropriation,  of  25  Inches. 
The  court  also  found  that  the  defendants 
bad.  by  means  ot  dams  constructed  In  the 
stream, and  ditches  leadlngout  therefrom, 
diverted  all  the  water  of  the  stream  so 
that  none  of  it  reached,  by  its  natural 
flow,  the  lower  riparian  proprietors;  that 
all  the  lands  of  the  plaintiff  were  irrigated 
by  the  stream  flowing  naturally  and 
spreading  over  it;andthata  portion  of  the 
defendants'  land  was  also  irrigated  in  the 
same  way,  us  also  by  the  26  inches  of  water 
obtained  by  a  prior  appropriation.  Find- 
ing that  all  the  parties  to  the  action  were 
riparian  proprietors,  and  that  the  defend- 
ants were  also  approprlators  to  the 
amount  ot  25  inches  ot  the  water  running 
in  the  stream,  the  court  below  enjoined 
the  defendants  trom  diverting  any  of  the 
waters  except  that  to  which  they  are  en- 
titled as  such  approprlators.  From  the 
Judgment  rendered  the  defendants  appeal. 

The  pleadings  of  the  defendants  are  all 
upon  one  paper,  and  were  filed  at  the 
same  time,  and  are  signed  at  the  end  ot 
the  last  part,  orwhatls  called  the''8euond 
crose-complalnt. "  The  part  denominated 
the  "'answer"  denies  the  allegations  of  the 
complaint,  and  pleads  the  statute  ot  limit- 
ations under  sections  318  and  819  ot  the 
Code  of  Civil  Procedure  by  way  ot  defense. 
The  demurrer  filed  to  the  answer  was 
overruled.  The  groands  of  demurrer  to 
the  cross-complaints  are  that  they  do  not 
state  tacts  sufficient  to  show  a  cause  ot  ac- 
tion, and  that  they  are  unintelligible,  am- 
foignons,  and  uncertain.    It  is  proper  to 


remark,  in  pasBingri  that  the  matters  set 
up  sepskrately  in  two  cross-complaints 
might  have  been  stated  separately  in  one 
cross-complaint,  aud  one  demurrer  would 
then  have  sufllced.  The  plan  adopted  hera 
is  contusing. 

The  question  to  bo  determined  la  wheth- 
er or  not  these  cross-complaints  contained 
matter  proper  for  such  a  pleading.  The 
first  of  them  sets  out  the  tact  that  the  de- 
fendants are  riparian  proprietors,  and  as 
such  entitled  to  the  reasonable  use  of  the 
waters  ot  the  stream;  that  the  plaintiff 
has,  by  placingobstructlonsiutheetream, 
and  taking  the  water  therefrom,  pre- 
vented the  flow  ot  the  same  in  their  nat- 
ural channel,  and  forcibly  and  wrongfully 
taken  them  away  from  the  lands  of  the 
defendants,  which,  in  their  natural  flow, 
they  would  have  and  did  irrigate  and 
make  fruitful,  when  otherwise  they  would 
be  and  are  unproductive ;  that  such  pre- 
vention of  the  natural  flow  ot  the  waters 
has  been  of  great  damage  to  the  lands  of 
the  defendants  as  riparian  proprietors; 
and  that  the  plaintiff  threatens  forcibly 
to  continue  his  unlawful  acts,  and,  unless 
prohibited  by  injunction,  will  cause  great 
and  irreparable  damage  to  the  defendants 
and  their  lands,  and  will  entirely  destroy 
their  crops  of  grain,  grass,  etc.,  for  which 
they  cannot  beentirely  compensated  unless 
permitted  to  use  the  waters  flowing  in 
their  natural  channel  in  the  manner 
which  they  have  been  doing,  etc.  That 
called  the  "  second  cross-complaint "  is  to 
the  effect  that  the  plaintiff  Is  doing,  and 
threatens  to  do, these  same  unlawful  acts, 
as  against  the  defendants'  rights  to  the  25 
Inches  of  water  as  prior  approprlators, 
and  asks  for  relief,  etc. 

Se<;tlon  442  of  the  Code  of  avll  Proced- 
ure  reads  as  follows:  "  Whenever  the  de- 
fendant seeks  affirmative  relief  agalustany 
party  relating  to  or  depending  upon  the 
contract  or  transaction  upon  which  the 
action  is  brought,  or  affecting  the  prop- 
erty to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same 
time— or,  by  permission  of  the  court,  sub- 
sequently—a cross-complaint.  •  •  *" 
Did  the  defendants,  in  what  are  called  the 
"first  and  second  cross-complaints, "  seek 
affirmative  relief  thereby,  affecting  the 
property  to  which  theactlon  relates?  The 
action  relates  to  the  waters  of  the  stream 
the  right  to  the  use  ot  which  the  plalntltt 
claimed  as  a  riparian  proprietor,  and  the 
defendants  in  that  capacity,  and  as  prior 
approprlators  to  the  extent  at  25  Inches. 
The  right  to  the  same  water,  the  same 
property  right,  was  Involved  in  the  actiop 
as  brought,  as  In  the  cross-complaints; 
and  therefore  a  cross-complaint  was  the 
proper  pleading,  as  we  think,  in  which  to 
set  up  the  facts,  and  claim  the  afl[lrmatlTe 
relief.  There  were,  then,  causes  of  action 
stated  in  the  cross-complaints  proper  to 
such  pleadings,  aud  the  question  only  re- 
maining Is  whether  the  causes  of  action 
were  unintelligibly  orambiguously  stated. 
We  do  not  think  they  were.  It  follows, 
then,  that  the  court  erred  in  sustaining 
the  demurrers  to  the  crost''-;;ompIalnts. 

The  court  below  found,  in  effect,  among 
other  things,  that  both  parties  were  ri- 
parian proprietors,  and  that,  as   to   25 
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Incbee  of  the  water  of  the  Btream,  the 
defendants  were  the  prior  appropriators 
tbereol.  But  It  nowhereappears  In  any  of 
the  findings  what  amount  of  water  it 
would  be  reasonable  for  the  defendants  to 
use  as  riparian  proprietors  for  Irrigation 
or  other  necessary  purpose,  domestic  or 
otherwise.  In  the  Judgment  or  decree  tbe 
wbole  of  tbe  water  is  ordered  to  be  al- 
lowed to  flow  unrestricted  to  the  plaintiff's 
lands  in  the  natural  flow  of  the  stream, 
except  the  25  inches  gh  en  tbe  defendants 
as  prior  appropriators.  The  finding  once 
made  that  the  defendants  are  riparian 
proprietors  al>ove  on  tbe  stream,  it  Ih  not 
allowable  that  a  judgment  be  rendered 
which  cuts  them  off  from  all  reasonable 
nse  of  any  part  of  the  water  for  irrigation 
or  other  necessary  purpose  as  such  pro- 
prietors. This  is  contrary  to  tbe  doctrine 
of  the  appellate  court  in  Lux  v.  Haggin, 
69  Cal.  255,  10  Pac.  Rep.  674;  Gould  t. 
Stafford,  77  Cal.  67,  18  Pac.  Rep.  879;  Hell- 
bron  V.  Water  Co., 80  Cal.  1S9,  22  Pac.  R^. 
62. 

We  think  the  finding  upon  the  statute  of 
limitations  la  sutBciently  explicit.  But,  for 
the  reasons  stated,  we  ad  vise  that  the  judg- 
ment be  reversed,  and  cause  remanded  for 
a  new  trial,  with  directions  to  the  court 
below  to  overrule  the  demurrers  to  the 
cross^complaints,  with  leave  to  the  plain- 
tiff to  answer  the  same  if  so  advised. 

I  concur :    Oibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  re- 
versed, and  cause  remanded  for  a  new 
trial,  with  directions  to  the  court  below 
to  overrule  the  demurrers  to  the  cross- 
complaints,  with  leave  to  tbe  plaintiff  to 
answer  the  same  if  so  advised. 

Works,  J.  I  concur  in  tbe  judgment  on 
the  last  ground  stated  in  the  foregoing 
opinion.  The  whole  controversy  between 
these  parties  could  bave  been  fully  deter- 
mined under  the  Issues  raised  by  the  com- 
plaint and  answer,  and  the  cross-com- 
plaints were  entirely  unnecessary.  The 
prevailing  custom  of  incumbering  the  rec- 
ords, and  complicating  the  issues,  by  un- 
necessary pleadings  should  be  discoar- 
aged ;  and  tbe  Judgment,  if  right,  should 
not  be  reversed  for  the  reason  the  demur- 
rers were  sustained  to  these  useless  plead- 
ings. 

(84  Cal.  692)  ■^~~" 

MURFHT  T.  SCPERIOB  COUBT  OF  SANTA 

Clara.  County.    (No.  18,707.) 
(Supreme  Court  of  CdUfomia.    Jum  20,  1890.) 
FitoHiBinoir— APPBAi.ABLa  OitDaa— Ooabdias— 

BSTOPPBI.. 

1.  TTnder  Code  Civil  Proo.  C»l.  (  1788, 
which  provides  that  "every  testamentazy  guardian 
must  give  bond  and  qualify, "  one  who  was  ap- 
pointed guardian  by  deed  of  trost,  but  tailed  to 
give  bond,  was  not  a  legal  guardian. 

2.  Under  Coda  Civil  Proc.  Cal.  {  1764, 
which  provides  that,  "before  the  order  appointing 
any  person  guardian  under  this  chapter  takes 
effect,  •  •  •  the  court  must  require  of  such 
person  a  bond  to  the  minor, "  one  who  was  ap- 
pointed guardian  by  the  superior  court,  but  failed 
to  give  bond,  was  not  a  legal  c^ardian. 

8.  Although  a  i>cirson  appointed  testamentary 
guardian  by  deed  applied  tor  and  obtained  letters 


tS  ignardianahiii,  he  was  net  estopped  from  qnes- 
tioning  the  validity  of  his  own  appointment  on 
the  ground  that  he  had  never  given  bond,  when 
he  reoeived  no  money  or  property  under  ths  ap- 
pointment, and  had  never  acted  as  guardian. 

4.  One  who  has  reoeived  property  for  the. 
benefit  of  minors  by  a  deed  of  trust  cannot  be  com- 
pelled to  pay  for  their  support  by  an  order  of  the 
superior  court,  directing  hiiD,  as  guardian,  to  da  sa 

5.  Such  an  order  is  appeslable  under  Code 
Civil  Proc.  Cal.  J  963,  subd.  8,  and  a  writ  «( 
prohibition  will  be  deued. 

In  bank.  Prohibition  to  superior  court, 
Santa  C3araconnty;  F.B.  Spencer,  Judge. 

J.  H.  Campbell  and  T.  H.  Lafae,  for  peti- 
tioner. H.  V.  Morehouse  and  2.  D.  Tattle, 
for  respondent. 

Works,  J.  This  is  an  application  in  thia 
court  for  a  writ  of  prohibition.  Petition- 
er was,  by  a  deed  from  his  brother,  John 
Murphy,  made  a  trustee  of  certain  proper- 
ty belonging  to  tbe  latter  for  the  benefit 
of  his  (the  brother's)  children.  The  deed 
also  contained  this  clause:  " I  hereby  also 
order,  decree,  and  apsMint  my  said  broth- 
er,  Bernard,  as  the  lawful  guardian,  tor 
the  purpose  of  support,  tuition,  and  rdig^ 
ious  training,  of  my  two  sons  above 
named.  I  also  enjoin  on  him  the  duty  ot 
having  them  educated  at  the  Santa  C3ars 
College,  situate  In  the  county  of  Santa 
Clara,  and  state  aforesaid,  and  that  the 
ages  I  wish  them  to  enter  shall  be  not 
more  than  twelve  years  respectively.  I  al- 
so desire  my  good  and  kind  sister-in-law, 
Isabel  Hanna,to  exercise  a  control,  in  con- 
nection with  my  brother  Bernard,  over 
my  two  sons,  William  Patrick  and  Henry 
Bernard."  The  petitioner  filed  no  bond 
as  such  guardian,  but  Bubsequently  ap- 
plied to  tbe  superior  court  of  Santa  (}lara 
county  for  letters  of  guardianship,  for  the 
reason,  as  alleged  in  bis  petition,  that  the 
Insurance  company  refused  to  pay  an 
amount  due  them  on  a  policy  of  Inaur- 
auee  on  the  life  of  their  father,  who  had 
since  died,  without  the  appointment  of  a 
guardian  by  the  proper  court.  On  the  fil- 
ing of  the  petition  for  appointment  of 
such  guardian  the  aunt,  Isabel  Hanna, 
mentioned  In  tbe  deed,  filed  a  counter-pe- 
tition, alleging  that  the  children  had  been 
and  still  were  in  her  custody,  and  under 
her  care,  and  asking  that  she  be  appointed 
their  guardian  alone  or  conjointly  with 
the  petitioner  herein.  The  respondent 
heard  tbe  peldtlons,  and  made  and  entered 
an  order  that  "Bernard  Murphy  may  be, 
and  he  Is  hereby,  appointed  sole  guardian 
of  tbe  estates  of  said  minors,  and  joint 
guardian  with  Isfibel  Hanna  of  the  per- 
sons of  said  minora,  and  that  letters  ot 
guardianship  be  Issued  to  him,  according- 
ly, without  bonds,  upon  taking  and  sub- 
scribing an  oath,  as  required  by  law ;  the 
custody  of  the  piorsons  of  the  said  minora 
to  remain  with  said  Isabel  Hanna  until 
the  further  order  ot  the  court. "  No  bond 
was  gl  ven  under  th  Is  appolntm  ent.  It  will 
be  seen  that,  while  tbe  order  provides  that 
the  petitioner  and  the  said  Isabel  Hanna 
shall  be  the  joint  g^uardlans  of  these  chil- 
dren, there  is  no  order  appointing  her 
such  guardian,  and  it  is  alleged  in  tbe  pe- 
tition before  us  that  she  never  qualified  as 
such  guardian,  but  that  the  children  had 
remained  in  her  custody  nntU  they  arrived 
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at  the  aRCB  of  12,  respectively,  •when  It  Is 
alleged  the  petitioner  requested  her  to  al- 
low them  to  be  placed  at  Santa  Clara  €k>l- 
leg:e,  as  provided  In  the  deed  of  their  father 
to  him,  bat  she  refused  to  do  so,  and  he, 
from  the  time  of  such  refusal,  or  soon  aft- 
er, discontinued  an  allowance  he  had  been 
making  her  for  their  maintenance.  She 
thereupon  applied  to  the  respondent  for 
an  order  requiring  the  petitioner  to  pay 
her  the  sum  of  950  per  month  for  the  main- 
tenance of  tne  children.  The  respondent 
assumed  Jurisdiction  of  the  latter  petition, 
made  an  order  requiring  the  petitioner 
herein  to  pay  said  allowance,  and  this 
proceeding  is  to  prohibit  the  enforcement 
of  the  order. 

We  are  not  called  upon  to  pass  upon  the 
correctness  or  propriety  of  any  of  the  pro- 
ceedings complained  of.  The  sole  question 
presented  by  tlie  application  made  to  us 
18  whether  the  respondent  had  jurisdiction 
to  proceed  in  the  matter.  If  bo,  the  writ 
must  be  denied.  So,  if  the  petitioner  has 
a  speedy  and  adequate  remedy  in  the  due 
course  of  law,  the  writ  cannot  issue. 

It  Is  contended  by  the  petitioner  that 
the  respondent  had  no  Jurisdiction  to  ap- 
point him  guardian  of  these  minors  on  bis 
own  petition  therefor,  on  the  ground  that 
a  guardian  cannot  be  appointed  by  the 
court  where  one  has  been  already  appoint- 
ed by  deed.  The  Code  provides  that  the 
superior  court  may  appoint  guardians  of 
minors  "who  have  no  guardian  legally  ap- 
pointed by  will  or  deed."  Code  Civil 
Proc.  5 1747 ;  Civil  Code,  §  243.  And  provis- 
ion is  made  for  the  appointment  of  a  guard- 
ian by  deed  of  the  parents  of  minor  chil- 
dren. Id.  §  241.  Bnt  the  superior  court 
has  general  Jurisdiction  of  the  matter  of 
appointment  of  guardians,  and  as  an  In- 
cident to  this  Jurisdiction  it  must  have 
the  power  to  hear  and  determine  the  fact 
whetherateetamentaryguardianhas  been 
l^ally appointed  ornot.  If  so,  its  jurisdic- 
tion cannot  be  attacked  in  tbis  collateral 
way.  If,  upon  a  direct  appeal,  it  appeared 
that  a  testamentiiry  guardian  has  there* 
tofore  been  legally  appointed,  the  order 
granting  letters  would  no  doubt  be  re- 
versed, but  not  on  the  ground  that  the 
court  bad  not  Jurisdiction  of  the  subject- 
matter.  The  fact  of  the  appointment  by 
deed  being  established,  an  order  appoint- 
ing a  guardian  would  undoubtedly  be  a 
nullity.  Robinson  v.  Zollinger,  9  Watts, 
169;  Holmes  v.  Field,  12  111.424.  But  in 
any  event  it  Is  absolutely  necessary  for 
the  petitioner  to  show,  in  this  proceeding, 
that   there  was   a  guardian  legally  ap- 

gointed  by  deed,  in  order  to  sustain 
is  claim  of  want  of  Jurisdiction  in  the 
court  to  appoint.  This  we  think  he  has 
not  done.  It  is  not  enough  that  a  guard- 
ian be  named  in  the  deed.  He  must,  under 
onr  Code,  in  order  to  become  such  guard- 
ian, qualify  by  giving  bond.  Code  Civil 
Proc.  §§  1754,1758;  Wadsworth  v.  Connell, 
104  HI.  369.  The  provision  that  a  bond 
must  be  given  applies  to  testamentary 
guardians,  but  a  guardian  appointed  by 
deed  must  be  held  to  be  a  testamentary 
guardian,  as  such  an  appointment  can- 
not take  effect  until  the  death  of  the  par- 
ent. Civil  Code,  §  241.  As  no  bond  was 
S^ven  by  blm,  he  waa  not  legally  appoint- 


ed by  deed,  and  his  contention,  based  on 
such  pretended  appointment,  cannot  be 
maintained. 

It  is  further  contended  that  he  never  be- 
came the  guardian  of  these  children  under 
the  appointment  made  by  the  court,  be- 
cause he  never  gave  bond.  This  point  we 
think  is  well  taken.  Code  Civil  Proc.  § 
1754.  But  it  does  not  follow  that  this  pro- 
ceeding can  be  maintained.  It  is  contend- 
ed by  the  respondent  that,  whether  the  pe- 
titioner was  legally  appointed  guardian  or 
not,  the  court  had  jurisdiction  to  determine 
who  should  have  tlie  custody  and  main- 
tenance of  these  minor  children.  This  is 
undoubtedly  true;  but  it  does  not  follow 
that  the  court  has  the  power  to  compel 
the  petitioner  to  pay  for  such  mainte- 
nance. In  order  to  authorize  such  an  or- 
der, it  must  appear  that  the  court  had  ju- 
risdiction over  blm,  which  could  only  be 
established  by  a  showing  that  he  was  the 
guardian. 

It  is  claimed  that,  the  petitioner  having 
applied  for  letters  and  acted  as  guardian, 
he  is  estopped  to  deny  that  he  is  such 
guardian  because  of  his  own  neglect  to 
give  bond.  This  has  been  held  where  the 
guardian  was  attempting  to  avoid  liability 
for  moneys  received  by  him  as  guardian. 
Latham  v.  Wilcox,  6  S.  E.  Rep.  7U-714. 
But  there  is  no  pretense  in  this  case  that 
the  petitioner  ever  received  any  property 
belonging  to  these  minors  as  their  guard- 
ian, or  by  virtue  of  bis  appointment.  On 
the  contrary,  he  held  their  property  by 
virtue  of  the  deed  of  trust  above  referred 
to.  He  may  have  collected  the  money  due 
on  the  policy  of  insurance  by  virtue  of  his 
appointment,  but  this  is  not  shown.  Be- 
side he  alleges  in  bis  petition  that  he  was 
informed  in  the  beginning  that  his  ap- 
pointment was  void,  and  that  he  never  did 
act  as  guardian  thereunder,  and  in  falling 
to  give  bond  the  petitioner  acted  in  ac- 
cordance with  the  order  appointing  him, 
which,  as  we  have  shown,  provided  that 
no  bond  need  be  given.  Under  such  cir- 
cumstances we  think  no  estoppel  can  work 
against  his  right  to  contest  this  order. 
But,  in  order  to  entitle  the  petitioner  to 
the  writ  prayed  for,  it  must  appear  that 
be  has  no  speedy  and  adequate  remedy  in 
the  ordinary  course  of  law.  High.  Extr. 
Rem.  §§  770,  771.  In  this  case  he  has  such 
a  remedy  by  appeal.  The  order  made,  of 
which  he  complains,  is  one  from  which  an 
appeal  may  be  taken  under  section  963  of 
the  Code  of  Civil  Procedure,  and  for  this 
reason  the  writ  must  be  denied.  It  la  so 
ordered. 

We  concur:  Beatty,  C.  J.;  McFarland, 
J. ;  Fox,  J. ;  Suabfstein,  J. 


M  Cal.  «07 

People  v.  Harrison  et  al.    (No.  13,369.) 
{Supreme  Court  of  Calif (rmia.    June  23,  1890.) 

JUDQMEST— VaCATISO  ON  MOTION. 

A  judgment  which  recites  that  defendants 
were  "re^larly  served  with  process,  as  required 
by  law, "  is  not  void  on  its  face  for  want  of  juris- 
diction over  the  persons  of  defendants,  and  will 
not  be  vacated  on  mere  motion,  made  16  years 
after  Its  rendition,  though  there  is  some  evidence 
that  defendants  were  not  properly  served  with 
gammons. 
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In  bank.  Appeal  from  superior  court, 
Tnlare  county ;  W.  C.  Van  Fleet,  Judge. 

W.  B.  Wallace,  tor  appellant.  Freeman 
&  Bates,  (or  respondents. 

Works,  .1 .  Tbis  is  an  appeal  from  an  or- 
der made  vacating  a  judgment  on  motion. 
The  judgment  was  vacated  by  the  court 
below.  Tlie  order  was  reversed  in  depart- 
ment!, {People  V.  Harrison,  22  Pac.  Rep. 
Il43,)  and  a  rehearing  granted.  The 
ground  upon  which  it  was  sought  to  va- 
cate the  judgment  was  that  the  summons 
was  not  personally  served  on  the  defend- 
ant, and  was  published  without  the  affi- 
davit for  such  publication  required  by  the 
statute.  The  motion  to  vacate  was  made 
16  yeai"8  after  the  judgment  was  rendered. 
The  evidence  shows  that  all  the  papers  in 
the  original  action,  upon  which  the  judg- 
ment was  founded,  were  lost,  and  the  mo- 
tion was  attempted  to  be  sustained  on 
parol  testimony  alone.  There  are  cases 
decided  by  this  court  which  recognize  the 
right  of  a  defendant,  or  his  successor  in 
interest,  to  vacate  a  judgment  on  mere 
motion  after  the  time  limited  by  statute. 
People  V.  Mullan,  65  Cal.  396,  4  Pac.  Rep. 
348;  People  v.  Pearson,  76  Cal.  400, 18  Pac. 
Rep.  424;  People  v.  Greene,  74  Cal.  400,  16 
Pac.  Rep.  197.  But,  as  was  said  in  Peo- 
ple V.  Goodhue,  80  Cal.  200, 22  Pac.  Rep.  66, 
"We  know  of  no  provision  of  law  which 
can  be  held  to  autborize  the  vacation  of  a 
judgment  on  a  mere  motion  after  so  long 
a  time. "  Of  course  a  judgment  void  on  its 
face  may  be  attacked  at  any  time,  directly 
or  collaternlly ;  but,  when  the  attempt  is 
made  to  vacate  the  judgment  by  a  pro- 
ceeding in  court  for  that  purpose,  it  should 
be  done  by  bringing  an  action  as  In  other 
civil  cases,  that  the  opposing  party  may 
be  regularly  served  with  summons,  and 
Issues  formed,  and  the  case  regularly  tried. 

But  it  is  unnecessary  for  us  to  hold  in 
this  case  that  a  judgment  void  on  its  face 
cannot  be  vacated  on  a  mere  motion;  and, 
as  the  cases  cited  hold  that  It  can  be,  we 
content  ourselves  with  saying  that  an  ac- 
tion regularly  brought  is  preferable,  and 
should  be  required.  Bell  v.  Thompson,  19 
Cal.  706.  The  cases  referred  to  carefully 
limit  this  right  to  vacate  in  this  informal 
way  to  judgments  void  on  their  face. 
Thns,  in  People  v.  Greene,  supra.  It  Is 
said:  "A  judgment  which  is  void  upon  its 
face,  and  which  requires  only  an  inspec- 
tion of  the  judgment  roll  to  demonstrate 
its  want  of  vitality.  Is  a  dead  limb  upon 
the  Judicial  tree,  which  should  be  lopped 
off,  if  the  power  so  to  do  exists.  It  can 
bear  no  fruit  to  the  plaintiff,  but  is  a  con- 
stant menace  to  the  defendant.  •  •  • 
Section  473,  Code  Civil  Proc,  is  intended 
to  apply  to  cases  where  judgment  has 
been  taken  against  a  party  by  mistake, 
accident,  surprise,  or  excusable  neglect; 
to  cases  in  which  the  moving  party  must 
move  upon  evidence  dehors  the  record ;  to 
cases  in  which  the  relief  to  be  granted  Is 
largely  in  the  sound  discretion  of  the 
court,  and  has  no  application  to  a  pre- 
tended judgment  which  is  shown  by  the 
judgment  roll  to  be  void  for  want  of  juris- 
diction either  of  the  person  of  the  defend- 
ant, or  of  the  subject-matter.  •  •  • 
The  judgment  roll  is  set  out  in  the  tran- 


script, and  the  certificate  of  the  Judge,  as 
well  as  the  stipulation  of  the  attorneys, 
show  that  it  was  used  at  the  hearing.  By 
this  roll  it  appears,  as  before  stated,  that 
there  was  no  personal  service  on  the  de- 
fendants, or  any  of  them  ;  and,  as  there  is 
no  sufficient  affidavit  that  the  summons 
was  ever  in  fact  published,  the  judgment 
is  void,  and  should  have  been  set  aside, 
and  a  trial  had  upon  the  complaint 
and  answer  of  Hyde,  on  file,  which  answer 
was  never  stricken  outordisposed  of.  "  In 
the  case  before  us  the  judgment  roll  was 
not  produced.  It  was  shown  to  have 
been  lost,  except  the  judgment  itself,  and 
it  was  attempted  to  be  shown  by  parol 
testimony  that  no  affidavit  for  publica- 
tion was  filed.  The  judgment  itself  is  set 
out  in  the  record,  and  recites  that  the  de- 
fendants were  "  regularly  served  with  pro- 
cess as  required  by  law."  A  judgment 
void  upon  its  face  is  one  tl>at  appears  to 
be  void  by  an  inspection  of  the  judgment 
roll.  The  mere  absence  from  the  roil  of  a 
paper— for  example  the  return  of  the  offi- 
cer showing  a  service  of  the  summons— 
cannot  invalidate  the  judgment  when  the 
judgment  itself  recites  the  fact  that  the  de- 
fendant was  duly  served  with  process. 

Mr.  Freeman,  in  his  work  on  Judgments, 
thns  states  the  rule,  and  we  think  correct- 
l.v:  "It  may  happen,  when  that  part  of 
the  record  containing  the  evidence  of  serv- 
ice shows  an  insufficient  service,  that  oth- 
er parts  of  the  record,  and  especially  the 
judgment,  disclose  the  fact  that  the  mat- 
ter of  jurisdiction  has  been  considered  and 
determined  by  the  court.  The  conclusion 
or  finding  upon  this  subject  may  appear 
by  recitals  stating  that  defendant  has 
been  cited  to  apiiear,  or  that  he  has  en- 
tered his  appearance,  or  that  his  default 
for  not  appearing  has  been  duly  entered. 
These  findings  are  a»  conclusive  upon  the 
parties  In  all  collateral  proceedings  as  any 
adjudication  of  the  court  can  be.  It  must 
be  presumed  that  they  were  supported  by 
sufficient  testimony  not  set  forth  in  the 
record.  Thus,  though  the  return  upon  a 
summons  against  A.  B.  certifies  a  service 
of  such  summons  upon  C.  D.,  and  the  judg- 
ment states  that  A.  B.  has  been  sum- 
moned, the  record  is  not  necessarily  con-, 
tradictory.  The  error  in  the  service  of 
process  may  have  been  corrected  by  serv- 
ice of  the  summons  on  the  proper  person, 
and,  since  the  statement  to  this  effect  is 
made  by  the  court,  it  will  be  conclusively 
presumed  that  it  acted  upon  ample  evi- 
dence, and  with  due  deliberation,  before 
making  such  statement;  and  the  judg- 
ment will  be  impregnable  to  any  collateral 
assault."  Section  130.  Tested  by  this  rule 
the  judgment  before  us  was  not  void  oa 
its  (ace,  and  the  wisdom  of  confining  the 
right  to  vacate  judgments  to  such  as  ap- 
pear on  tlieir  face  to  be  void  is  clearly  ex- 
emplified in  this  case.  The  evidence  tend- 
ing to  show  the  want  of  service  consisted 
of  the  te»tiniony  of  the  deputy-clerk  and 
district  attome.y  at  the  time  the  original 
action  was  pending,  who  testified  that  no 
affidavit  for  publication  had  been  filed, 
and  the  fact  that  there  was  no  entry  of 
such  filing  on  the  register  of  acti<ms.  It 
is  clearly  apparent  that  tjje  witnesses  had 
no  present  recolleetion  of  the  facts  of  tbis 
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case,  but  testified  tfaat  no  such  affidavltis 
were  filed  iu  this  clasH  ot  cases  at  that 
time,  and  therefore  none  was  filed  In  this 
case.  Tbis  evidence  was  wholly  insuffi- 
cient to  authorize  a  vacation  ol  the  judg- 
ment as  against  the  recital  of  due  service 
therein.    Order  reversed. 

We  concur:  Bbarpstbin.  J.;  Fox,  J. 

McFarlant),  J.  I  concur  in  the  ]udg;- 
ment  upon  the  ground  that  the  judgment 
sought  to  be  set  aside  is  not  void  on  Its 
face;  but  I  do  not  concur  in  the  language 
quoted  from  People  v.  Goodhue,  80  Cal. 
200,  22  Pac.  Rep.  66.  The  Goodhue  Case 
was  properly  decided,  I  think,  upon  the 
ground  stated  in  the  concurring  opinion 
tlierein  of  Mr.  Justice  Patkkson  ;  but  the 
opinion  of  the  court  was  concurred  in  by 
a  majority  of  tlie  justices,  including  my- 
self, without,  I  think,  giving  due  consider- 
ation to  former  decisions.  In  People  v. 
&IuI1an,  65  Cal.  396,4  Pac.  Kop.  348;  People 
T.  Pearson,  76  Cal.  400, 18  Pac.  Rep.  424; 
and  People  v.  Greene,  74  Cal.  400, 16  Pac. 
Rep.  107,— it  had  been  distinctly  held  that 
a  judgment  void  on  its  lace  could  be  set 
aside  on  motion  without  regard  to  the 
lapse  of  time;  and,  In  my  judgment,  there 
was  no  occasion  to  overrule  these  decis- 
ions, or  to  overturn  the  established  rule 
on  the  subject.  I  think  that  People  v 
Goodhue  should  itself  be  disregarded  so 
far  as  it  conflicts  with  the  other  cases 
above  named. 

M  Cal.  Ml  

People  v.  Blake.    (No.  18,870.) 
(Supreme  Court  of  CaUfomUt.    June  3S,  1890.) 
In  bank.    On  rehearing. 

WoHKB,  J .  This  case  was  heard  in  de- 
partment 2,  and  afilrmed.  22  Pac.  Bep. 
1142.  A  rehearing  was  Rranted.  After 
further  argument  and  consideration  of  the 
case,  we  adhere  to  the  conclusion  reached 
by  the  department.  People  v.  Harrison, 
ante,  811,  (opinion  this  day  filed.)  Order 
affirmed. 

V\'e  concur:    Kbarpstkin,  J.;   Fox,  J.; 

MCFABI..ANO,  J. 


People  t.  Hemmr.    (No.  18,371.) 
{Supreme  Court  of  Calif omUi.    June  23,  1890.) 

In  bank.  On  rehearing.  For  former  re- 
port, see  22  Pac.  Rep.  1143. 

Frederick  S.  Strntton,  for  appellant.  R. 
B.  Terry  and  M'.  B.  Tupper,  lor  respond- 
ent.   Wulker  C.  Grams,  Amicua  Curia. 

Works,  J.  This  case  is  in  all  material 
respects  the  same  as  People  v.  Blake,  ubi 
supra,  (just  decided,)  and  on  the  authority 
of  that  case,  and  People  v.  Harrison,  ante, 
311,  (decidea  this  day,)  the  order  appealed 
from  is  affirmed. 

We  concur:  Sharpstein,  J.;  Fox,  J.; 
McFarland,  J. 


People  t.  Braot.     (No.  13,429.) 
(Supreme  Court  of  California.    June  28,  1880.) 

In  bank.  Appeal  from  superior  court, 
Tehama  county;  Charles  P.  Braynard, 
Judge. 


A.M. McCoy  and  John  F.  Elliaoa,  tor  ap- 
pellant.   J.  E.  Prewett,  for  respondflot. 

Works,  J.  This  case  is  in  all  material 
respects  the  same  as  People  v.  Blake,  ubi 
supra,  (just  decided.)  and  on  the  authority 
ot  that  ease,  and  People  v.  Harrison,  ante, 
311,  (this  day  tiled,)  the  order  appealed  from 
is  reversed. 

We  concur:  MoFablanu,  J.;  Fox,  J.; 
Sharpstein,  J. 


H  c«i.  «n 
People  v.  Clark.    (No.  20,«2B.) 
{Supreme  Court  of  CaUfomia.    June  17,  1890.) 
HUKDIR — ^EriDBNCa — Fkactios. 

1.  On  trial  for  murder,  it  appeared  that  de- 
coaaed  was  about  to  drive  his  cattle  onto  a  range 
claimed  by  accased,  and  to  thus  mix  the  herds, 
which  accused  attempted  to  prevent.  A  quarrel 
ensued,  during  which  accused  shot  and  kilted  de- 
ceased. Held,  that  a  witness  could  not  testify 
whether  the  mingling  of  herds  in  such  a  way  was 
likely  to  induce  trouble. 

3.  Where  there  is  conflict  of  testimony  as  to 
whether  the  shot  was  fired  at  close  range,  or 
while  the  parties  were  at  a  greater  distance  apart, 
evidence  is  admissible  to  show  at  what  distance 
a  rifle  of  the  caliber  used  b;  accused  will  powder- 
bum  clothes. 

8.  Evidence  of  former  tresimsses  committed 
by  deceased  on  the  same  land  is  inadmissible. 

4.  Where  the  prosecation  does  not  attempt  to 
prove  guilty  flight  by  the  accused,  he  cannot  give 
evidence  to  aeoount  for  it 

6.  It  is  in  ttie  discretion  of  the  trial  court  to 
a  witness  to  repeat  in  rebuttal  a  part  of  his  testi- 
mony in  chief. 

ts.  The  modifications  of  instructions  requested 
must  he  shoAvn  by  the  indorsement  of  the  trial 
judge  thereon,  or  by  a  bill  of  exceptions,  or  they 
cannot  be  regarded  on  appeal. 

7.  Where  all  the  instructions,  taken  together, 
give  a  correct  statement  of  the  law  applicable  to 
the  facts  of  the  uase,  they  will  be  held  good, 
though  some  of  them  do  not  contain  in  them- 
selves the  proper  limitations  and  conditions  re- 
quired by  the  facts. 

Commissioners' decision.  Department  1. 
Appeal  from  superior  court,  Mendocino 
county;  R.  M.  McGarvey,  Judge. 

T.  L.  Carothers  and  Henley,  Swift  & 
Wright,  for  appellant.  J.  Q.  White,  Dist. 
Atty.,  O.  A.  JoAnsoa,  Atty.  Gen.,  and  J.  A. 
Cooper,  for  the  People. 

GinsoN,  C.  The  appellant,  Clark,  who 
was  charged  with  the  commission  of  the 
crime  of  murder,  and  was  convicted  of 
murder  In  the  second  degree,  brings  this 
appeal  from  the  judgment  and  an  order 
denying  a  new  trial.  At  the  trial  the  de- 
fendant admitted  that  he  killed  Garret 
Fitzgerald,  but  endeavored  to  show  that 
he  did  it  in  necessary  self-defense.  The  ev- 
idence discloses  that  the  homicide  took 
place  in  the  muuntams  ol  Mendocino  coun- 
ty, where  both  the  defendant  and  the  de- 
ceased were  engaged  in  stock-raising.  The 
deceased,  with  bis  son,  step-son,  and  6Ui- 
otber  man,  were  driving  a  band  ot  about 
200  cattle  ui>on  or  near  a  tract  of  land 
claimed  by  the  defendant,  upon  or  near 
which  the  defendant's  cattle  were  then 
grazing  The  defendant,  who  came  up 
with  another  man,  endeavored  to  prevent 
the  cattle  froiu  being  mingled,  and  said  ho 
had  a  claim  there,  and  would  not  permit 
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FitBgerald's  cattle  to  be  driven  on  it.  A 
quarrel  between  the  defendant  and  Fitzger- 
ald thereupon  followed,  from  which  the 
otber  men  held  themselvefi  aloof,  except  as 
hereinafter  stated.  The  defendant  and  the 
deceased  were  on  horseback  at  the  time. 
The  defendant  was  upon  the  better  horse, 
and  had  a  Winchester  rifle;  and  the  de- 
ceased had  a  stick  weighing  about  20 
ounces,  which  he  was,  when  interrupted 
by  d^endant,  using  in  driving  his  cattle. 
The  deceased  advanced  upon  the  defend- 
ant three  times,  brandishing  his  stick  in  a 
threatening  manner.  From  each  advance 
the  defendant  retreated,  and  at  the  same 
time  pointed  his  rifle  at  the  deceased,  and 
called  upon  him  to  stop.  During  the 
whole  time  they  were  using  scurrilous  lan- 
guage towards  each  other.  Between  the 
second  and  third  advance  the  deceased 
made,  he  turned  around  to  bis  son  and 
Btep-soD,  and  asked  each  for  a  pistol,  but 
did  not  obtain  one.  The  testimony  of  the 
prosecution  tended  to  show  that,  the  third 
time  the  deceased  made  an  advance  In  a 
threatening  manner,  he  stopped  within 
about  15  feet  of  the  defendant,  upon  the 
latter  pointing  his  rifle  at  him,  and  com- 
manding him  to  stop,  and  that  after  he 
bad  come  to  a  full  stop,  and  was  at  a  safe 
distance  from  the  defendant,  the  latter  de- 
liberately shot  him  through  the  left  breast, 
and  then  rode  away,  but  afterwards  re- 
turned, and  got  the  stick  the  deceased  had 
threatened  to  use;  and  It  further  tended 
to  show  that  the  killing  was  done  upon 
government  land.  While  the  testimony 
on  the  part  of  the  defense  tended  to  prove 
that  the  deceased,  on  his  third  advance 
upon  the  defendant,  did  not  heed  the  com- 
mand of  the  latterto  halt,  but  rode  rapid- 
ly towards  him,  and  when  they  had  come 
together  the  deceased  struck  at  defendant 
with  his  stick,  and  missed  him,  but  struck 
the  defendant's  horse  in  front  of  the  sad- 
dle, and.  upon  lifting  the  stick  to  strike  a 
second  blow,  the  defendant  raised  his  rifle 
andshothim;  that.each  time  the  deceased 
rode  towards  the  defendant,  the  son  and 
step-son  of  deceased  would  ride  up  a  cer- 
tain distance,  but  took  no  further  part  in 
the  difficulty;  and  that  the  killing  was 
done  upon  the  claim  of  one  Balnbrldge,  of 
whom  the  defendant  had  previously  ob- 
tained a  lease  of  it  for  the  season  then  cur- 
rent. The  jury  were  the  sole  Judges  of  the 
credibility  of  the  witnesses,  whose  testi- 
mony tended  to  establish  either  of  these 
positions.  They  might  have  based  their 
verdict  upon  the  position  assumed  by  the 
defendant;  but,  they  having  found  that  of 
the  prosecution  to  be  the  true  one,  the 
verdict  cannot  bedlsturbed  unless  some  of 
the  causes  urged  by  the  defendant  for  a 
reversal  can  be  sustained. 

The  following  rulings  on  the  evidence 
are  assigned  as  errors :  The  son  of  the  de- 
ceased, who  had  testified  in  chief  that  he 
was  helping  his  father  drive  bis  cattle,  and 
that  they  were  being  driven  in  the  direc- 
tion of  a  place  where  the  defendant  bad 
Bomecattle,  was  asked  this  cross-question : 
"  Well,  is  it  desirable. — is  it  not  apt  to  give 
rise  to  trouble  or  dispute  or  embarrass- 
ment in  mixing  cattle  together  that  way?" 
to  which  an  objection  was  sustained  upon 
the  ground,  among  others,  that  It  called 


tor  the  opinion  of  the  wltnena.  Tbla  ques* 
tion  was  propounded  upon  the  theory, 
which  the  defendant  claims  be  tried  to 
show  at  the  trial,  that  the  deceased,  with 
his  son  and  step-son.  conspired  together 
to  drive  him,  by  violence  and  intimidation, 
from  the  mountains,  because  he  was  past- 
uring stock  upon  land  which  they  had 
used  for  the  same  purpose  before  he  came, 
and  was  thereby  limiting  their  stock  range, 
and  thatthe  cattle  of  deceased  were  about 
to  be  mingled  with  those  of  the  defendant 
to  provoke  a  dIfBculty.  We  think  the 
court  ruled  correctly  in  sustaining  the  ob- 
jection on  the  ground  stated.  The  ques- 
tion called  for  an  opinion  or  inference, 
which  the  jury  alone  were  competent  to 
form  upon  or  infer  from  the  facts  in  evi- 
dence. 

Su  bseqnently,  and  during  the  cross-exam- 
ination of  the  same  witness,  the  follow- 
ing question  wafl  propounded,  "Did  not 
you  know  that  Clark  was  endeavoring  to 
prevent  these  two  bands  of  cattle  from 
mixing?"  to  which  the  prosecution  object- 
ed uD<m  the  same  grounds  as  to  the  pre- 
ceding one.  The  court  sustained  the  ob- 
jection, and  at  the  same  time  said:  "He 
can  state  what  he  said,  and  what  he  was 
doing. "  It  this  ruling  was  erroneous,  it 
was  cured  by  the  answer  of  the  witness, 
who  said :  "  It  looks  very  much  like  Clark 
was  trying  to  keep  us  from  driving  the 
cattle  down  in  that  direction.  He  got 
ahead  of  our  cattle. "  The  ruling  next  ob- 
jected to  is  one  admitting  the  testimony 
of  Charles  Yates,  who  said  he  had  experi- 
mented with  a  Winchester  rifle  44  caliber, 
and  found  that  15  feet  was  the  furthest 
distance  it  would  "powder-mark"  cloth- 
ing when  discharged  at  such  clothing. 
The  objection  to  this  testimony  was  that 
It  was  immaterial  and  incompetent.  The 
rifle  used  by  the  defendant  upon  the  de- 
ceased, who  was  in  his  shirt-sleeves— with- 
out coat  or  vest  on — at  the  time,  was  a 
Winchester,  44  caliber,  and  that  no  pow- 
der-marks were  found  upon  the  clothing 
or  body  of  the  deceased  after  being  shot 
does  not  appear  to  have  been  disputed.  It 
was  therefore  material  and  competent,  as 
tending  to  show,  as  claimed  by  the  prose- 
cution, that  the  shooting  occurred  while 
the  defendant  and  deceased  were  at  a  dis- 
tance of  about  15feet  from  each  other,  and 
not,  as  claimed  by  the  defense,  that  It  oc- 
curred while  they  were  within  a  few  feet 
of  each  other,  and  near  enough  for  the  de- 
ceased  to  strike  the  defendant  with  his  20- 
ounce  stick.  This  same  witness  after- 
wards testified  that  his  experiments 
showed  that  powder-marks  would  appear 
upon  clothing  when  ftred  at  from  a  distance 
of  10  feet,  and  another  witness,  who  was 
familiar  with  the  use  of  fire-arms, and  had 
experimented  In  other  cases,  said:  "From 
mycxpci-ience,  and  from  what  1  have  done, 
I  can  testify  as  a  fact  as  to  how  far  a  44- 
callber  Winchester,  loaded  with  ordinary 
shell,  will  powder-mark  clothing.  It  de- 
pends upon  the  color,  so  far  as  that  is  con- 
cerned. It  shows  plainer  on  light  cloth- 
ing. I  think  it  will  powder-burn  at  eight 
feet  on  dark  clothing,  or  any  kind  of  cloth- 
ing. It  shows  a  foot  or  two  further  on 
light  clothing.  It  shows  eight  feet  on 
dark  clothing." 
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.    When  Bainbridsre;  from  whom  the  de- 
fendant leased  the  claim  for  pastnra«;e  pur- 
poses, was  bein^r  examined  in  chief  for  the 
defendant,  the  followingr  occurred:   "Ques- 
tion.    Do  you  know  whether  or  not  any 
of  Kelly's  cattle — any  of  Fitzgerald's  cat- 
tle— had  ever  been  driven   over  on  your 
claim  before  thatt    Answer.    Yes,  sir.    Q. 
Whent      We    object    as    not    material." 
The  obiection  was  sustained.     The  rulinsr 
was,  we  think,  correct.    A  former  trespass 
upon  defendant's  leased  land,  it  is  clear, 
would  not  justify  him  in  killiner  the  de- 
ceased.   If  the  testimony  was  intended  to 
prove  that  it  was  an  act  done  in  further- 
ance ol  the  conspiracy  above  mentioned, 
there  was  no  offer  to  connect  it  with  other 
evidence  that  would  tend  to  establish  such 
a  conspiracy.    The  delendont  having  failed 
to  mal<e  such  an  offer,  the  evidence,  which 
was  apparently  immaterial,  was  properly 
rejected.    See  McGarrity  v.  Byington,  12 
Cal.  426.     Again,  when   the  defense  had 
reached  its  side  of  the  case.  It  tried,  for  the 
same  purpose,  and  also  to  show  threats 
by  the  deceased,  to  elicit  from  W.  Hoxie, 
a  witness  for  the  defense,  tliat  prior  to  the 
killing  the  witness  had  been  instructed  by 
the  deceased  to  drive  the  sheep  of  the  lat- 
ter upon  the  Bainbridge  claim,  and   that 
witness  thereupon  told  the  deceased  that 
he  bad  been  informed  by  Clark,  the  defend- 
ant, that  the  latter  bad  rented  the  claim 
and  did  not  want  the  sheep  driven  on  it. 
The  court  excluded  this  as  irrelevant  and 
Immaterial.    The  counsel  for  the  defend- 
ant, however,  said  to  the  court  that  he  de- 
aired  to  explain  why  he  offered  it,  but  the 
court  declined  to  hear  it,  saying  that  it 
was  satisfied  that  It  had  ruled  correctlj'. 
We  see  no  error  in  this  ruling.    The  evi- 
dence was  irrelevant.    It  did  not  tend  to 
establish  the  conspiracy  alluded  to,  nor 
did  it  show  any   threat  against  the  de- 
fendant.   The  same  witness  subsequently 
said  that,  on  the  occasion  referred  to,  the 
deceased  made  do  threat  against  ClarK. 
The  court  seems  to  have  admitted  all  the 
evidence  offered  in  the  case  that  tended  to 
show  threats  by  either  the  defendant  or 
the  deceased  against  the  other.    It  may  be 
well  to  remark  in  passing  that  the  evi- 
dence viewed  as  a  whole,  and  in  the  most 
favorable  light  for  the  defendant,  does  not 
show  any  conspiracy  between  the  deceased 
and  his  son  and   step-son.    The  first  was 
the  sole  owner  of  the  cattle,  and  the  others 
were  employed  by  or  were  gratuitously 
assisting  him  in  herding  them. 

During  the  re-exaniination  of  Bainbridge 
for  the  defense  an  objection  on  the  ground 
of  Irrelevancy  and  iramaterlnlity  was  sus- 
tained tothe  following  question:  "DidMr. 
Clark  go  to  Round  Valley  as  fast  as  he 
could,  to  the  officers?"  The  defendant 
claims  he  should  have  been  permitted  to 
prove  the  fact  called  for,  In  order  to  meet 
the  injurious  effect  of  tho  testimony  of  the 
step-eon  of  the  deceased,  which  tended  to 
show  a  guilty  flight  on  the  part  of  the  de- 
fendant. On  this  point  that  witness  said : 
"On  the  day  of  the  homicide,  in  addition 
to  those  that  I  have  already  mentioned,  I 
saw  Frank  Knight.  He  was  about  sev- 
enty yards  away.  I  saw  no  one  else.  I 
did  not  see  Archie  McCauley  nor  Bain- 
bridge.   I  know  both  of  them.   Caark  said 


notMn£r  aftfir  the' shooting,  but  rode  away. 
He  did  not  stop  to  assist  in  taking  care  of 
Fitzgerald.  He  turned  his  horse  around, 
and  looked  at  him  and  rode  ofE.  •  •  • 
After  the  killing,  Clark  rode  back,  and  got 
the  stick."  This  testimony  did  not  tend  to 
establish  a  guilty  flight,  nor  was  there  any 
claim  made  by  the  prosecution  that  it  did. 
Therefore,  under  the  rule  that  a  defendant 
cannot  give  evidence  to  account  for  his 
flight  unless  the  prosecution  prove  the 
flight  as  tending  to  show  his  guilt,  (Whart. 
Grim.  Ev.,  9th  Ed.,  §  752,)  the  ruling  must 
he  sustained.  Besides,  the  defendant,  in 
his  testimony,  gave  substantially  the  same 
account  of  how  he  rode  awaj-,  and  after- 
wards returned  for  the  stick.  The  defend- 
ant,  in  his  testimony,  said  that  some  time 
before  the  difficulty,  while  he  was  driving 
his  cattle  up  into  the  mountains,  he  met  a 
Mr.  Masterson  with  his  flock  of  sheep,  and 
they  had  a  conversation  regarding  his  (de- 
fendant's) experience  in  the  mountains, 
wherein  he  said  to  Masterson  :  "I  told  him 
Billy  Kelly  had  stole  one  from  me,  but  I 
expected  to  prosecute  him  whenlgot  over 
there,  to  beat  him  through  the  law.  If  I 
could  not  beat  him  that  way,  I  would 
beat  him  at  his  own  game, — I  would  steal 
two  for  one.  That  was  Just  the  remark 
that  was  made."  He  was  then  asked: 
"Was  this  conversation  about  stealing 
two  for  one, — I  will  ask  you  if  it  was  in- 
tended for  a  Joke?"  An  objection  of  the 
prosecution  to  this  question  was.  It  is 
urged,  erroneously  sustained.  Even  as- 
suming that  thedefendant  meant  what  he 
said  to  Masterson  respecting  Kelly,  who  is 
the  person  referred  to  herein  as  the  step- 
son of  deceased,  it  could  only  have,  at 
most,  shown  the  defendant's  animus  to- 
wards  Kelly,  which  was  clearly  irrelevant. 

The  last  objection  to  the  rulings  of 
the  court  upon  the  evidence  Is  to  that 
where  the  court  permitted  the  witness 
Masterson,  In  rebuttal,  to  repeat  a  por- 
tion of  what  hehadtestifledtouponhlsex- 
amination  in  chief  for  the  prosecution. 
This  was  a  matter  that  was  within  the 
discretion  of  the  court,  which  we  think 
was  properly  exercised  in  admitting  the 
testimony,  especially  as  the  court  said  it 
could  not  recall  at  the  time  whether  it 
called  for  a  repetition  of  his  former  testi- 
mony or  not. 

Certain  exceptions  to  the  instructions 
were  reserved.  It  is  contended  that  tta« 
court  erroneously  modified  the  eleventh 
and  twelfth  instructions  given  to  the  Jury 
at  defendant's  request.  The  only  way  in 
which  these  modifications  are  attempted 
to  be  shown  in  the  record  is  by  the  repeti- 
tion of  the  last  sentence  of  each  Instruc- 
tion below  the  signature  of  the  trial  Judge 
to  each  of  the  instructions  without  any  In- 
dorsement of  the  trial  Judge  on  either  of 
the  sentences  to  show  whether  he  added 
them  to  the  instructions  under  which  they 
respectively  appear.  The  action  of  the  trial 
Judge  in  modifying  instructions  requested 
by  either  party  to  be  given  to  the  Jury 
must  be  shown  either  by  bis  indorsement 
thereon,  or  by  a  bill  of  exceptions.  Pen. 
Code,  §  1176:  People  v.  Thompson,  28  Cal. 
218:  People  v.  Martin,  32  Cal.  91;  People 
V.  Tetherow,  40  Cal.  287 ;  People  v.  Janu- 
ary, 77  Cal.  179,  19  Pac.  Rep.  258.    Hence, 
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the  modifications  eomplained  of  not  bav- 
ingr  been  shown  in  either  way,  the  defend- 
ant cannot  avail  himself  of  them  on  this 
appeal.  Furthermore,  an  examination  of 
a  certified  copy  of  the  instructions  com- 
plained of,  filed  in  this  court  by  the  re- 
spondent, does  not  disclose  either  of  the 
sentences  referred  to  that  appear  in  the 
printed  record  here.  They  must,  therelore. 
nave  been  Inserted  by  the  clerk  of  the  trial 
court  under  a  mlHapprebension  of  what 
constltntedttae  record  on  appeal  under  sec- 
tion 1246  of  the  Penal  Code.  It  is  clear,  as 
was  said  in  People  v.  January,  supra: 
"The  clerk  cannot  give  verity  to  what  pur- 
ports to  be  the  instructions  g^ven  ur  re- 
fused, by  inserting  tbem  In  the  judgment 
roll.  He  is  not  in  a  position  to  know  at 
all  times  what  action  the  court  has  taken ; 
and,  were  it  otherwise,  the  power  of  veri- 
fication Ir  nut,  and  should  not  fur  many 
and  weighty  reasons  be,  vcated  In  him." 

But  althuugh  the  modlHcatluus  cannot 
be  reviewed  tor  the  reasons  stated,  we 
shall  see,  however,  when  the  instructions 
are  considered  as  a  whole,  that  the  modi- 
fications did  not  make  the  instructions  er- 
roneous. The  court,  in  addition  to  the 
Instructions  given  at  the  request  of  the 
prosecution  and  the  defense,  gave  certain 
Instructions  of  itsown.amongwhicliisthe 
following:  "If  you  believe  that  any  wit- 
ness has  willfully  testified  falsely  to  any 
material  fact,  It  is  your  duty  to  discredit 
him.  Now.  I  emphasize  the  word  'willful- 
ly.' A  witness  may  by  mistake  testify 
falsely  to  a  material  fact,  and  you  should 
nut  certainly  discredit  him  if  you  believed 
it  to  be  a  mistake.  Tf  he  intentionally  and 
willfully  testified  falsely  to  a  material  fact, 
you  may  disbelieve  and  disregard  his  ev- 
idence entirely.  In  making  these  remarks,  I 
do  not  mean  to  be  understood  that  any 
witness  has  testified  falsely.  It  Is  for  you 
to  say. "  This  instruction  is  excepted  to 
because  the  word  "discredit"  is  used  in- 
stead of  the  word  "distrust."  By  the  use 
of  the  word  "discredit,"  appellant  claims 
the  Jury,  in  effect,  were  told  It  was  their 
duty  to  discard  the  evidence  ot  any  wit- 
ness whom  they  believed  had  testified 
falsely  to  any  material  fact.  The  verbs 
"discredit"  and  "distrust"  have  substan- 
tially the  same  meaning.  See  Webst.  Diet. ; 
And.  Diet.  Law;  Abb.  Law  Diet.  Read 
in  this  light, the  instruction  complained  of 
Is,  in  effect,  a  compliance  with  section  2061, 
Bubd.  3,  of  the  Code  of  Civil  Procedure, 
which  provides  that  "a  witness  false  in 
one  part  ot  his  testimony  is  to  be  dis- 
trusted in  others. "  By  it  the  jury  were 
told  that,  if  they  believed  that  any  wit- 
ness bad  willfully  testified  falsely  to  any 
material  fact,  It  was  their  duty  to  re- 
gard such  false  testimony  as  sutfldent  to 
Impeach  and  render  less  credible  other  por- 
tions of  bis  testimony, and  thattbey  might 
disregard  the  testimony  of  such  a  witness 
altogether.  That  the  Jury  have  an  un- 
doubted right  to  reject  all  the  testlmon.v 
of  such  a  witness,  in  a  proper  case,  neces- 
sarily follows  from  requiring  them  to  dis- 
trust it.    People  V.  Sprague,  53  Cal.  491. 

The  remaining  exceptions  to  the  Instruc- 
tions are  urged  upon  the  ground  that  the 
instructions  to  which  they  severally  relate 
do  not  contain  the  proper  limitations  and 


conditions  reqatred  by  the  facta.  Bat, 
while  some  ot  the  Instructions  may  be  de> 
fective  in  this  respect,  all  the  instructions, 
read  and  considered  together  as  onecharse, 
without  straining  the  language,  show  a 
fair,  harroonions,  and  correct  statement 
of  the  law  applicable  to  the  tacts  of  the 
case,  and  contain  all  the  conditions  and 
limitations  that  are  omitted  from  the  In- 
structions complained  of.  This  has  bet'n 
repeatedly  held  to  obviate  the  objectiuns 
mentioned.  People  v.  Doyell,  48  Cal.  93; 
People  V.  Nelson,  56  Cal.  77 ;  People  v.  Gray, 
61  Cal.  164:  People  v.  Morine,  Id.  367; 
People  v.  Hurtado.  63  Cal.  288.  We  are 
unable  to  perceive  anything  In  this  case 
that  would  justify  a  reversal,  and  there* 
tore  advise  that  tbe  Jndgmeut  and  ordef 
be  affirmed. 

We  concur:  Belcher, CO.;  Vanxuef,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  are  aflirmed. 

84  Cal.  410 

SiuvA  V.  Campbell.    (No.  12,808.) 

(Supreme  Court  of  CaUfomla.    June  9, 189a) 

Landlord  and  TcyANT— Porpeitcbb— SnofiKr 
Fkocbkdjno. 

1.  In  the  lease  of  certain  land  it  was  stipn- 
lated:  "Should  default  be  made  In  the  payment  of 
lent  when  due,  and  for  three  days  thereafter, 
the  lessor  might  re-enter  and  take  possession  <A 
tij9  premises,  and  at  his  option  terminate  the 
lease. "  Held,  that  after  default  a  summary  pro- 
ceeding for  unlawful  detainer  cannot  be  brought, 
under  Code  Civil  Proc.  Cal.  %  1161,  subd.  1,  as 
at  the  expiration  of  the  term ;  but  that  three  days 
notice  of  the  lessor's  intention  mast  be  ^voi, 
as  required  in  case  of  a  tenancy  at  wiU.  Bub- 
divisions  2,  8,  Id. 

2.  Acceptance  of  rent  is  a  waiver  of  forfeiture, 
in  a  case  where  the  lease  provides  for  re-entty 
in  the  event  of  a  breach  of  the  obligation,  only 
whore  the  lessor  had  knowledge  that  the  oondi- 
tion  was  broken  at  the  time  he  accepted  it,  and 
it  became  due  after  the  breach  of  condition. 

Department  1.  Appeal  from  superior 
court.  Contra  Costa  county;  Joseph  F. 
Jo.NES,  Judge. 

G.  W.  Bowie  and  A.  E.  Grtath,  tor  ap- 
pellant.   Eli  R.  Chase,  tor  respondent. 

Paterson,  J.  This  is  an  action  ot  un- 
lawful detainer.  On  October  5.  1887,  the 
defendant  leased  from  the  plaintiff  certain 
premises  in  Contra  Costa  county,  tor  the 
term  of  one  year,  at  a  rental  ot  f  IW)  per 
month,  payable  on  the  5tb  day  of  each  and 
every  month.  The  lease  contains  the  fol- 
lowing provision :  "  Should  default  be  made 
in  the  payment  ot  any  portion  ot  said  rent 
when  due,  and  for  three  days  thereafter, 
tbe  said  lessor,  his  agent,  or  attorney, 
may  re-enter  and  take  posession  of  said 
premises,  and  at  bis  option  terminate  said 
lease. "  It  is  alleged  and  found  that  the 
defendant  went  Into  possession  of  the 
property  under  the  terms  ot  tbe  lease; 
that  on  the  5th  of  June,  1SS8,  there  became 
due  from  defendant  to  plaintiff  tbe  sum  ot 
flOO  rent;  that  it  was  not  then  paid,  nor 
for  three  days  thereafter,  and  on  the  9th  ot 
June  following  pluintlff  exercised  the  op- 
tion given  him  by  the  terms  of  the  lease, 
and  notified  the  defendant  In  writing  that 
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be  terminated  the  tease,  and  on  tbe  same 
day  gave  defendant  a  tarther  notice  In 
'writing  that  In  consequence  of  the  termi- 
nation  of  the  lease  defendant  was  required 
to  Borrender  to  plaintiB  the  posseBsion  of 
the  property  within  three  days  alter 
service  of  the  notice;  that  after  the 
lease  bad  been  terminated  by  plaintiff,  and 
notice  to  quit  served  upon  her,  defendant 
paid  to  plaintiff  the  sum  of  $100,  which 
was  received  by  plaintiff  as  rent  from  tbe 
6th  of  May  to  the  5tb  of  June,  18M8.  Judg- 
moit  was  entered  in  tavor  of  the  plaintiO 
for  tbe  recovery  and  possession  of  tbe  prem- 

It  is  claimed  by  appellant  that  the  ac- 
ceptance by  the  plaintiff  of  the  rent  after 
the  notice  of  forfeiture  itself  operated  a 
waiver  of  tbe  forfeiture.  It  is  true,  forfeit- 
ures are  not  favored,  (equity  abhors 
them,)  and  our  Code  provides  that  the 
party  who  incurs  a  lose  in  tbe  nature  of  a 
forfeiture  may.  upon  making  full  cunipen- 
sation  to  the  other  party,  except  in  casee 
of  negligence  or  fraud,  be  relieved  tbei-e- 
from.  (section  8275,  Civil  Code;)  but  to 
make  the  acceptance  of  rent  a  waiver  of  a 
forfeiture  in  a  case  wbere  tbe  lease  pro- 
vides for  re-entry  in  the  event  of  a  breach 
of  tbe  obligation,  it  must  appear  that 
the  landlord  had  knowledge  of  the  fact 
that  tbe  condition  was  broken  at  the  time 
be  accepted  the  rent,  and  it  must  further 
appear  that  tbe  rent  which  he  accepted  be- 
came due  after  the  breach  was  committed 
by  the  tenant,  (Jackson  v.  Allen,  3  Cow. 
2*i0;  Keeler  v.  Davis,  5  Duer,  607.)  More 
than  three  days  elapsed  after  the  notices 
above  referred  to  were  given  before  the 
commenceiuent  of  this  action,  and  it  is 
claimerl  by  respondent  that  because  of  this 
fact,  and  the  further  fact  that  tbe  defend- 
ant neglected  and  refused  tosurrender pos- 
session to  the  plaintiff,  he  is  entitled  to  re- 
cover in  this  summary  action  under  the 
provision  of  subdivision  1  of  section  1161, 
Code  Civil  Froc.,  which  reads  as  follows: 
"A  tenant  of  real  property  for  a  term  less 
than  life  is  guilty  of  unlawful  detainer  (1) 
when  be  continues  in  possession,  In  person 
or  by  subtenant,  of  the  property,  or  any 
part  thereof,  after  the  expiration  of  the 
term  for  which  It  is  let  to  him,  without 
permission  of  hislaudlord.or  the  succossor 
in  estate  of  his  landlord ;  but  in  case  of 
tenancy  at  will  it  must  first  be  terminated 
by  notice,  as  prescribed  in  the  Civil  Code. 
Unless  he  can  recover  under  the  provisions 
of  this  subdivision  of  tbe  section,  be  can- 
not recover  at  all  herein ;  because  it  is  not 
claimefl  that  tbe  three  days'  notice  pro- 
vided for  by  subdivision  2,  requiring  pay- 
ment of  rent  after  default  in  the  payment 
thereof,  or  the  three  days'  notice  i-equired 
by  subdivision  3  of  the  section,  was  given 
to  defendant.  The  position  of  respond- 
ent, as  stated  in  bis  own  language,  is 
"that  this  action  was  brought  for  the  re- 
covery of  tbe  possession  of  theleased  prem- 
ises tbe  same  as  though  the  lease  by  its 
own  terms,  and  without  any  forfeiture, 
ended  on  the  oth  day  of  June,  1888.  •  •  • 
The  parties,  by  their  lease,  have  solemnly 
stipulated  •  •  •  that  at  the  option  of 
the  lessor  it  shall  terminate  at  any  time 
upon  tlie  failure  of  the  lessee  to  pay  the 
rent  when  due,  or  within  three  days  there- 


after. •  •  •  Our  contoition  Is,  by  the 
terms  of  the  lease,  and  the  exercise  of  the 
option  therein  granted  to  the  lessor,  that 
the  lease  was  terminated  and  ended  on 
the  9th  day  of  J  une,  1888. "  The  provisions 
of  subdivision  1,  supra,  were  taken  liter- 
ally from  the  statutes  of  New  York,  and,  if 
we  are  to  accept  the  construction  placed 
upon  them  by  the  courts  of  New  York  at 
the  time  they  were  adopted  in  this  state, 
the  contention  of  tbe  respondent  cannot 
be  sustained.  In  Oakley  v.  Schoonmaker, 
15  Wend.  228,  It  was  held  that  "  tbe  expira- 
tion of  the  term  for  which  it  is  let  to  him," 
mentioned  in  the  statute,  means  expira- 
tion by  lapse,  of  time,  that  is,  the  term 
named  in  the  lease;  that  summary  pro- 
ceedings could  not  be  instituted  on  tbe 
ground  ol  tbe  expiration  of  the  terra  by 
forfeitare.  This  decision  was  cited  and 
approved  in  Beach  v.  Nixon, 9  N.  Y.  37.  Mr. 
Taylor,  in  bis  Landlord  and  Tenant, 
speaking  of  summary  proceedings,  says: 
"  These  statutes  are  confined  to  the  partio 
nlar  eases  specified  In  them,  the  expiration 
.of  the  term  refeired  to  meaning  only  an 
expiration  by  lapse  ot  time,  as  specified  in 
the  lease,  and  not  by  a  technical  forfeit- 
ure; In  which  lattercase  a  landlord  cannot 
proceed  under  this  statute,  but  must  still 
resort  to  his  action  of  ejectment."  In 
some  states  it  is  provided  that  landlords 
are  entitled  to  thebeneflt  of  summary  pro- 
ceedings "  wbere  the  lease  is  determined  by 
forfeiture  for  breach  of  its  provisions." 
Sections  713,  728a,  note.  In  this  state  sum- 
mary process  will  lie  upon  tbe  breach  of 
any  covenant  or  condition  of  the  lease  and 
a  demand  for  possession,  but  the  three 
days' notice  required  by  subdivisions  2  and 
3  must  be  given.  We  presume  that  subdi- 
vision 1,  supra,  was  enacted  in  this  state 
with  an  understanding  of  the  construc- 
tion which  hB4  been  placed  upon  It  In  the 
state  from  which  it  was  taken.  Giving  it 
this  construction,  and  the  plaintiff  having 
failed  to  prove  the  notice  required  by  the 
statute,  vre  must  hold  that  he  was  not  en- 
titled to  recover  possession  of  the  proper- 
ty. Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial. 

We  concur:    Beatty,  C.  J. ;  Fox,  J. 

84  Cal.  m 

In  re  Breqard.    (No.  12,674.) 
(Supreme  Court  of  Calif omia.    Jtme  9,  1890.) 

iNSOLVENCT  — DiSCHAROE  —  "FUSS  OE  FlOTlTIOBS 

Debt." 
On  the  petition  of  an  insolvent  debtor  for 
discharge,  it  appeared  that  his  partner  In  farming 
operations,  without  his  knowledge  or  approval, 
mortgaged  a  partnership  crop  to  secnrea  firm  debt 
for  supplies  and  one  of  petitioner's  individual 
debts;  tbat  petitioner  had  unsuccessfully  resisted 
the  attempt  of  his  partner,  after  the  crop  was 
harvested,  to  deliver  it  in  payment  of  the  debts 
secured;  that  in  his  schedule  he  claimed  the 
debts  in  question  among  his  liabilities,  and  his 
interest  in  the  orop  among  his  assets.  Held,  that 
these  facts  did  not  bring  the  case  within  Insolvency 
Act  Cal.  1880,  c.  8T,  §  49,  providing  that  no  dis- 
charge shall  bie  granted  where  the  debtor  has  sworn 
falsely  in  his  sched  ule,  or  has  admitted  a  false  or 
fictitious  debt  against  his  estate. 

Department  1.  Apptmal  from  superior 
court.  Contra  Costa  county;  Joseph  P. 
JoNKB,  Judge. 
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Application  for  discharge  nnder  Insolv- 
ency Act  Cal.  1880.  Chapter  87,  §  49,  pro- 
vides that  "no  diHcharge  shall  be  granted 

*  *  •  if  the  debtor  shall  have  sworn 
falsely  In   bis    affidavit   annexed   to   his 

•  •  •  schedule  •  •  *  concerning  his 
estate  or  his  debts,  •  ♦  •  or  has  admit- 
ted a  false  or  fictions  debt  against  bis  es- 
tate." 

R.  H.  Lattimer,  for  appellant.  Eli  R. 
Chase,  for  respondent. 

Patekson,  J.  The  petitioner  was  duly 
adjudged  an  insolvent  debtor  on  October 
16,  1886;  and  following  the  adjudication 
the  usual  statutory  orders  were  made  and 
entered.  In  May  following,  D.  McKensle, 
one  of  the  creditors,  and  respondent  here- 
in, filed  an  opposition  to  the  petitioner's 
application  for  a  discharge,  in  which  he 
alleged  that  the  petitioner  had  failed  to  in- 
clude in  his  schedule  several  head  of  horses 
and  of  cattle,  a  double  wagon,  and  a  pre- 
emption claim  to  160  acres  of  land,  all  of 
said  property  being  valued  at  about 
f6,500;  that  he  had  included  In  his  sched- 
ule three  false  and  fictitious  debts,  viz., 
$66.(10,11,040,  and  $136.39,  in  which  amount 
he  claimed  to  be  indebted  to  oneShuey; 
that  he  had  included  in  bis  schedule  of  as- 
sets a  certain  amount  of  bay,  and  a  three- 
eighths  interest  In  certain  barley  and 
wheat,  which  did  not  belong  to  him.  After  a 
trial  of  the  issues  the  court  found  that  the 
petitioner  was  not  the  ownerof  thehorses, 
cattle,  lumber,  or  pre-emption  claim  re- 
ferred to  in  the  opposition,  but  that  he  had 
included  in  his  schedule  the  false  and  ficti- 
tious debts  above  referred  to.  The  court 
further  found  that,  at  the  time  of  filing  his 
petition,  he  was  not  the  ownerof  the  hay, 
or  of  the  three-eights  interest  in  the  barley 
and  wheat.  Upon  these  findings  the  court 
concluded  that  the  petitioner  was  not  en- 
titled to  a  discharge,  and  an  orderwas  en- 
tered denying  his  application. 

We  cannot  understand  how  the  learned 
Judge  of  the  court  below  could  have  ar- 
rived at  the  conclusion  upon  the  evidence. 
McKenzie  rented  a  ranch  in  Contra  Costa 
county  for  the  cropping  season  of  1885-86, 
and  entered  into  an  agreement  with  the 
petitioner,  by  thcterms  of  which  they  were 
to  farm  the  ranch  together,  each  one  fur- 
nishing one-half  of  everything  needed,  to 
perform  half  of  the  labor,  and,  after  the 
rent  was  paid,  the  same  being  one-fourth 
of  the  crop,  the  profits  to  be  equally  divided 
between  them.  McKenzie  testified:  "I 
furnished  the  farming  utensils,  except  one 
plow.  Bregard  was  in  partnership  with 
me.  Each  one  was  to  furnish  one-half  of 
everything,— teams,  farming  Implements, 
seeds,  and  labor,— and  we  were  to  divide 
the  profits.  I  was  responsible  for  all  the 
debts.  There  was  no  other  contract  be- 
tween us  except  this  one.  I  was  to  pay 
the  debts  out  of  the  crop,  and  we  were  to 
divide  the  balance. "  Bregard,  in  his  testi- 
mony, deniod  that  McKenzie  was  to  be  re- 
sponsible for  his  share  of  the  debts.  This 
is  the  only  particular  in  which  the  evi- 
dence is  at  all  conflicting.  They  bought 
goods  ofShueyon  their  joint  account  to 
the  amount  of  $1,175.39,  —  being  the 
amounts  given  in  the  schedule,  $1,040 
and  $135.39,— and  Bregard  became  indebt- 


ed to  Shney  on  an  individnal  account  In 
the  sum  of  $66.60.  McKenzie  gave  Shney 
a  note  secured  by  a  chattel  mortgage  on 
the  crop  for  this  indebtedness  and  his 
Individual  Indebtedness  to  Shuey.  The 
goods  purchased  from  Shuey  were  charged 
by  him  to  the  joint  account  of  McKsncie 
and  Bregard.  Bregard  had  no  knowledge 
of  the  fact  that  McKenzie  had  made  the 
note  and  mortgage  until  after  it  had  been 
delivered  to  Shuey.  After  the  crop  was 
harvested  and  sacked,  McKenzie  delivered 
the  whole  of  It  to  Shuey  In  satlsfactioii  of 
the  indebtedness  of  the  partnership,  and 
the  Individual  indebtedness  of  himself  and 
Bregard.  When  Shney  attempted  to  take 
possession  of  the  property,  and  remove  it 
from  the  premises,  Bregard  met  him  with 
a  shot-gun,  and  refused  to  let  him  enter 
the  premises,  claiming  that  McKenzie  had 
no  right  to  mortgage  bis  interest  in  the 
grain,  or  to  dispose  of  it  in  that  way. 
Shuey  then  had  the  petitioner  arrested, 
and  thereafter  went  and  removed  the 
grain  In  the  night-time,  and  kept  the 
same  In  satisfaction  of  the  debts  due  him 
from  the  petitioner  and  McKenzie.  At 
the  trial,  Shuey  testified  that  he  did  not 
consider  that  the  petitioner  owed  him 
anytliing.  He  did  not,  however,  testify 
that  he  never  had  owed  him  anything  on 
the  account.  The  account  Itself  shows 
that  Shuey  considered  both  McKenzie  and 
Bregard  liable  on  the  joint  account. 

Whether  we  accept  the  statement  of  Mc- 
Kenzie that  he  was  to  pay  all  the  debts 
out  of  the  proceeds  of  the  crop,  orthestate- 
ment  of  the  petitioner  that  there  was  no 
understanding  to  the  effect  that  McKenzie 
should  be  responsible  to  Shuey  for  all 
goods  bought  on  their  joint  account,  the 
tact  remains  that  McKenzie  had  no  au- 
thority to  mortgage  petitioner's  Interest 
in  the  crop.  Until  the  crop  was  harvested 
and  sold,  thepetitloner  had  as  much  inter- 
est therein  as  McKenzie,  and  he  had  the 
right  to  insist  upon  the  crop  being  sold  to 
the  best  possible  advantage.  He  had  the 
further  right, — indeed.  It  was  his  duty, — 
upon  petitioning  to  be  adjudged  an  in- 
solvent debtor,  to  have  all  the  property 
In  which  he  was  Interested  put  In  his 
schedule,  and  divided  among  ali  his  cred- 
itors. There  Ih  nothing  in  the  record  to 
indicate  that  he  acted  in  bad  faith,  or  with 
any  fraudulent  purpose,  in  putting  the 
debts  above  referred  to  in  his  schedule. 
They  were  not  "false  or  fictitious  debts," 
within  the  meaning  of  section  49  of  the  In- 
solvent act.  There  Is  nothing  to  show 
even  that  he  knew  McKenzie  had  attempt- 
ed to  pay  the  debts  of  the  partnership,  and 
certainly  nothing  to  show  that  he  knew 
he  had  attempted  to  pay  his  (the  i)etitlon- 
er's)  individual  debts  by  a  transfer  of  the 
grain.  The  petitioner  knew  that  he  was 
responsible  to  Shuey,  not  onlyfor  his  own 
Individual  debts,  but  for  the  entire  part- 
nership debt;  and  the  evidence  shows,  we 
think,  clearly,  that  he  believed  he  was  en- 
titled to  hold  his  three-eighths  interest  In 
the  property,  and  have  It  devoted  to  part 
payment  of  paying  the  claims  of  all  of  his 
creditors.  Doubtless,  McKenzie  believed 
that  he  had  the  right  to  control  and 
mortgage  the  entire  crop,  and  acted  In 
good  faith  In   endeavoring  to   pay   the 
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debts  of  htmnelt  and  the  pctltlomer  by 
transferring  the  property  to  Shucy.  Itta 
eqnallly  clear  that  the  petitioner  acted  in 
Soud  talth  in  trying  to  have  his  property 
divided  among  all  of  bis  creditors.  He 
stated  that  he  acted  on  the  advice  of  his 
attorney  in  putting  the  description  of 
the  property  and  the  list  of  debts  in  his 
schedules.  There  certainly  is  nothing  to 
show — Indeed, there isno  claim  made— that 
the  petitioner  vr&e  trying  in  any  way  to 
defraud  his  creditors,  even  Shuey.  Even 
If  the  petitioner  was  not  the  owner  of 
three-eighths  Interest  In  the  crop,  no  one 
was  injured  by  the  fact  that  It  was  de- 
scribed in  his  schedule  as  a  portion  of  his 
estate.  Unless  we  can  say  that  the  in- 
solvent debtor  mast  at  his  peril  Interpret 
accurately  his  relations  with  third  per- 
sons, and  to  all  property  claimed  by  him, 
and  can  hold  him  responsible  for  all  errors 
in  relation  ther(?to,  though  acting  in  good 
faith,  and  upon  the  advice  of  competent 
concdel,  the  petitioner  herein  is  entitled 
to  his  discharge.  "We  think,  upon  the  un- 
disputed evidence  In  the  case,  that  the  pe- 
titioner is  entitled  to  a  discharge.  Judg- 
ment reversed,  with  directions  to  the  court 
Ijelow  to  enter  an  order  as  prayed  for  in 
the  application  for  a  discharge. 

We  concur:    Be-ittt,  C.  J.,  and  Fox,  J. 


U  Cat.  ISI 

BnTAN  V.  TOHMEY.     (No.  11,873.) 
(SuprtJtie  CtAtrt  of  CaUfomia.    May  18,  1890.) 
QtnaTaro  Title— EviDBi^CE—VARiiNCit  bbtwbbn 

Pl^EADIUa  AND  PaOOF. 

1.  Where  a  complaint  in  an  action  to  quiet 
title  alleges  ownership  and  possession  byplaintifl, 
a  Judgment  in  his  favor,  based  on  proof  that  he 
Is  the  owner,  and  that  defendant  had  forcibly  dis- 
possessed him,  will  be  reversed,  and  the  cause  re- 
manded, in  order  that  the  complaint  may  1>e 
amended  so  as  to  conform  to  the  proof. 

3.  The  holder  of  the  record  title  of  land  had 
declared  that  bo  had  promised  it  to  his  brother, 
but  that  hewonld  not  execute  a  deed  until  he  had 
received  the  purchase  money.  The  brother  sab- 
sequentJy  went  into  possession  of  the  land,  cnlti- 
vated  It,  and  exercised  acts  of  ownership  over  it. 
Following  this,  danni;  a  period  of  nearly  20 
years,  the  holder  of  the  record  title  made  both 
oral  and  written  declarations  that  the  land  was 
his  brother's.  After  his  brother's  death,  on  dis- 
covering that  no  deed  to  his  brother  was  on  record, 
he  voluntarily  conveyed  the  land  to  his  son-in- 
law,  who  had  knowledge  of  all  the  facts.  Held, 
In  an  action  to  quiet  title  by  the  brother's  gran- 
tees, that  the  facts  established  a  parol  agreement 
to  convoy  on  payment  of  the  pnrchase  prlco;  that 
the  price  had  been  paid :  that  the  holder  of  the 
record  title  thereafter  hold  the  nalced  legal  title 
as  tnisteefor  his  brother^  and  that  tho  son-in-law 
would  be  compelled  to  execute  a  deed  to  the 
brother's  grantees. 

In  bank.  Appeal  from  superior  court, 
Alameda  (lounty;  N.  Hamilton,  Judge. 

Action  to  quiet  title  by  Mary  J.  Bryan, 
executrix,  etc.,  aguinBt  Putriclc  Tormey. 
There  was  a  judgment  in  plaintiff's  favor, 
and  defendant  appei<1.s.  For  opinion  In 
department,  see  ^1  Pac.  Rep.  72.5. 

Stanly,  Stoney  &  Hayes,  for  appellant. 
W.  H.  H.  Hart  and  Aylett  R.  Cotton,  for 
respondent. 

Beatty,  C.  J.  The  land  in  controversy 
In  this  action  is  part  of  a  Mexican  grant 


patented  to  the  Feraltas  In  1857.  lo  1869 
one  Jurgo,  being  owner  by  conveyance 
from  the  Peraltas  of  a  part  of  the  grant, 
sold  and  conveyed  two  adjoining  pareeki 
to  the  brothers  John  and  Peter  Mathewa. 
respectively.  There  was  a  map  of  the  Pei^ 
alta  grant,  known  as  " Keliersberger'a 
Map  of  the  Banchos  of  Vicente  and  Do- 
mlngo  Peralta. "  upon  which  the  different 
BubdlvisionB  were  designated  by  numbers, 
subdivision  66  being  north  of  and  adjoining 
subdivision  53.  The  conveyance  from  Jur- 
go to  John  Mathews  included  58  and  the 
south  27.41  acres  of  56.  The  part  of  56  ad- 
joining on  the  north  was  included  in  the 
conveyance  to  Peter  Mathews.  After  the 
conveyances  from  Jurgo  the  brothers 
Mathews  were  in  possession  for  a  time  of 
the  parcels  conveyed  to  them,  respectively, 
and  John  Mathews  paid  the  taxes  on  the 
south  37.41  of  56.  In  1861  Harmon  and 
Opdyke  purchased  63  from  John  Mathews, 
and  at  thesametlmeotfered  to  purchase  the 
south  27.41  acres  of  66,  but  John  Mathews  re- 
fused to  sell  them  this  part  of  66,  for  the  rea- 
son assigned  by  him  that  he  bad  promised  it 
to  his  brother  Peter,  saying  at  the  same 
time  that  he  would  not  give  him  a  deed 
till  he  paid  for  it.  and  that  when  he  did 
pay  for  it  he  would  give  him  a  deed. 
These  declarations  were  repeated  to  Har- 
mon on  more  than  one  occasion,  in  sub- 
stantially the  same  terms.  Subsequently, 
in  conveying  63  to  Harmon  and  Opdyke, 
John  Mathews,  in  his  deed,  described  the 
tract  conveyed  as  being  bounded  on  the 
north  by  land  of  Peter  Mathews,  thus  dis- 
tinctly declaring  in  writing  thatthe  south- 
em  part  of  56  was  his  brother's  land. 
About  the  same  time  Peter  Mathews  took 
possession  of  said  27  41-100  of  66,  inclosed 
it  with  other  lands  of  his  OAvn,  and  after- 
wards cultivated  and  used  it  as  it  it  was 
his  own.  For  two  years  prior  to  this  date 
this  parcel  had  been  assessed  to  John,  and 
he  had  paid  the  taxes.  Ever  atterwardb  it 
was  assessed  to.  and  the  taxes  were  paia 
by,  Peter  and  his  grantees.  From  the 
time  he  so  entered  into  the  possession 
Peter  in  every  way  acted  as  11  he  was  the 
owner  of  this  parcel,  and  in  1872  he  sold 
and  conveyed  17  acres  of  it  to  the  plain- 
tiff's grantors.  For  three  years  he  re- 
mained in  possession  of  the  part  sold  as 
tenant  of  his  grantees,  but  in  1875  they 
leased  their  portion  to  another  tenant, 
Qarin,  who  occupied,  used, cultivated,  and 
resided  upon  It.  it  was  not, however,  sep- 
arately inclosed, but  remained  as  before  in 
a  common  Inclosure  with  Peter's  other 
land  adjoining.  In  1879  Peter  died,  and 
his  widow  administered  upon  his  estate 
as  executrix.  His  brother  John  was  one 
of  the  appraisers  of  his  estate,  and  as  such 
appraised  as  a  portion  of  his  estate  the 
western  10  acres  of  the  south  27  41-1(10 
acres  of  56,  being  the  part  thereof  which  he 
had  not  sold  to  plaintiff's  grantors.  This 
was  .John's  second  declaration  or  admis- 
sion in  writing  that  it  was  his  brother's 
land.  Previous  to  this,  when  third  par- 
ties were  endeavoring  to  get  a  road  opened 
through  tills  27-acre  tract,  John  had  at 
their  request  endeavored  to  persuade  Peter 
to  consent  to  It.  and  had  said.  In  effect, 
that  Peter  ought  to  do  so  because  he  ha<l 
got  the  land  for  a  small  price;  and  at  va- 
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riouB  dates,  and  under  a  rariety  of  elv* 
cumatuncea,  duwn  to  a  time  subeeqaent 
to  Peter's  death,  John  hoA  made  freqaent 
and  emphatic  declarations  to  the  eSect 
that  this  land  was  Peter's.  But  Bbortly 
alter  Peter's  death  record  searchers  made 
the  discovery  that  the  grantees  of  Peter 
had  no  record  title  to  this  particular  tract 
of  land.  When  John  -n-as  Informed  of  this 
his  first  acts  and  declarations  were  entire- 
ly consistent  with  his  previous  acts  and 
declarations  as  to  his  brother's  owner- 
ship, but  upon  second  tbonjtht  he  and  the 
defendant  Tormey,  who  is  his  son-in-law, 
seem  to  have  concluded  that  the  claims  of 
Peter  and  his  successors  were  not  as  meri- 
torious as  they  were  previously  supposed 
to  be.  They  caused  a  careful  search  of  the 
records  to  be  made,  and,  after  satisfying 
themselves  that  no  evidence  could  be  dis- 
covered of  any  conveyance  from  John  to 
Peter,  and  after  taking  legal  advice,  con- 
cluded, or  at  least  Tormey  concluded,  that 
it  would  be  sate  to  take  a  conveyance  from 
John  Mathews  and  claim  the  land.  He 
accordingly  took  such  conveyauce  In  1880, 
paying  nothing  for  it,  and  having  full 
knowledge  of  the  claims  and  possession  of 
Peter  and  his  grantees.  Shortly  after- 
wards he  went  with  8  or  10  men,  and  forc- 
ibly dispossessed  Uarin,  the  tenant  of 
plaintiff,  and  inclosed  in  a  separate  inclos- 
ure  the  eastern  17  acres  of  the  parcel  which 
had  been  sold  by  Peter  to  plaintiff's  gran- 
tors, but  leaving  out  the  unsold  10  acres 
un  the  west,  the  same  that  John  hud  pre- 
viously appraised  as  part  of  Peter's  es- 
tate. This  10  acres  he  shortly  afterwards 
conveyed  to  Peter's  widow,  gratuitously 
and  voluntarily,  without  any  request  from 
lier.  An  action  of  forcible  entry  was  in- 
stituted by  Garin  against  Tormey  to  re- 
cover possession  of  the  land,  but  tor  some 
unexplained  reason  it  tailed,  and  tliere- 
after,  in  1883,  this  action  was  commenced. 
The  action,  as  above  stated.  Is  one  to  quiet 
title,  and  the  complaint  alleges,  among 
other  things,  ownership  and  possession  by 
plaintiff,  and  unfounded  claim  oy  defend- 
ant. The  proofs  on  the  trial  were  substan- 
tially as  above  set  forth,  and  the  findings 
and  judgment  of  the  superior  court  were 
in  favor  of  the  plaintiff.  Defendant  ap- 
peals from  the  Judgment  and  from  an  or- 
der denying  a  new  trial. 

The  Judgment  of  the  superior  court  can- 
not be  sustained,  because  the  case  proved 
and  found  is  not  the  case  made  by  the 
complaint.  The  facts  proved  show  clear- 
ly enough  that  the  plaintiff  has  a  good 
cause  of  action,  and  is  entitled  to  relief 
Bubstantially  as  decreed,  and,  if  the  com- 
plaint had  been  amended  at  the  trial  so 
as  to  conform  to  the  proofs,  and  to  corre- 
spond with  the  findings,  we  should  have 
found  no  difficulty  In  affirming  the  Judg- 
ment. But  this  was  not  done,  and  the 
judgnieut  must  necessarily  be  reversed, 
and  the  cause  remanded,  in  order  that  the 
complaint  may  be  properly  amended. 

With  a  view  to  future  proceedings  In  the 
cause,  it  is  necessary  that  we  should  briefly 
indicate  our  views  upon  some  of  the  points 
discussed  in  the  briefs.  The  acts  and  dec- 
larations of  .lohn  Mathews  in  reference  to 
the  ownership  of  Peter  arecorapetent,  and 
amply  sufficient  to  show  that  he  sold  the 


land  to  Peter,  pat  htm  in  posaeflston  of  It, 
and  received  the  agreed  price  prior  to  the 
year  1869;  that  Peter  and  his  grantees 
were  from  and  after  that  date  the  owners 
of  the  equitable  title;  and  that  John,  if  he 
did  not  execute  a  conveyance,  (which  we 
think  it  highly  probable  he  did,)  thereafter 
held  the  naked  legal  title  intrust  for  Peter 
and  his  grantees.  The  proof,  to  our 
minds,  is  absolutely  overwhelming  that 
Peter  bought  and  entered  into  possession 
of  the  land  under  a  parol  agreement  with 
John  that  it  was  to  be  conveyed  vrhen 
paid  for,  and  that  it  was  paid  for  prior  to 
1869,  and  that  at  all  times  after  1861,  until 
the  forcible  entry  of  defendant,  Peter  and 
his  grantees  were  rightfully  in  possession, 
aud  entitled  to  a  conveyance,  if  intact  one 
had  not  been  made.  The  acts  of  John 
Mathews  and  his  son-ln^aw,  Tormey,  after 
Peter's  death,  bear  every  Indication  ot 
having  been  prompted  soldy  by  the  belief 
that  all  evidenceuf  Peter's  rights  was  lost, 
and  that  they  could  therefore  despoil  his 
grantees  ot  their  property.  In  this,  we 
think,  they  are  mistaken,  and  that  on  the 
facts  proved,  under  proper  pleadings,  a 
decree  should  be  made  compelling  Tormey 
to  convey  the  title  and  deliver  possessiun 
of  the  17  acres  to  Peter's  grantees,  as  he 
has  already  done  with  respect  to  the  10 
acres  remaining  In  possession  of  the  wid- 
ow. The  Judgment  Is  reversed,  and  the 
cause  remanded,  with  directions  to  the  su- 
periorcourt  to  permit  the  parties  to  amend 
their  pleadings,  and  thereupon  to  retry 
the  case  in  accordance  with  the  views 
herein  expressed. 

We  concur:    Fox,  J.;  McFablano,   J.; 
Paterson,  J. 


Sutherland  et  al.  v.  Putnam  et  ah 
{Supreme  Court  of  AHzona.    April  18,  1890.) 
Appeal-Bond— AssiGSHEST    of    E^ibors — Bills 
OP  Exceptions— RuLixQS  ox  Evidencb. 
1.  The  supreme  court  has  no  Jurisdiction  of  a 
oase  upon  appeal  unless  an  appeal-bond,  in  form 
as  required  by  statute,  or,  in  lieu  thereof,  an  affi- 
davit of  inability  to  give  bond,  be  filed  in  the 
lower  court  within  20  days  after    the  term  at 
which  Judgment  was  rendered. 

3.  Such  an  appeal-bond  is  defective  in  form 
it  the  judgment  from  whioh  the  appeal  is  talcen 
be  not  specifically  described,  and  the  penalty 
thereof  be  not  In  double  the  amount  of  costs  as 
estimated  by  the  clerk  of  the  lower  court,  and  an 
obligee  be  not  named  therein. 

8.  Transcript  must  show  afSrmatively  ttiat 
appeal-bond  was  filed  within  statutory  time. 

4.  The  assignment  of  errors  should  be  upon  a 
separate  paper,  and  must  be  signed  by  the  ap- 
pellant or  his  attorney,  and  filed  in  the  office  of 
the  clerk  of  the  lower  court  before  taking  out  the 
transcript;  otherwise  the  appeal  will  be  either 
dismissed,  or  the  judgTnentafOrmod,  unless  funda- 
mental error  appear  as  to  the  judgment  roll. 

5.  This  court  will  not  review  any  alleged  error 
which  might  have  l>een  good  ground  for  a  new 
trial  in  the  court  below  unless  the  same  shall 
have  been  presented  to  such  court  by  motion  for 
new  trial,  the  motion  overruled,  and  such  motion 
aud  ruling  embodied  in  a  bill  ox  exceptions. 

6.  The  minute  entry  of  the  clerk  reciting  the 
fact  of  filing  a  motion  for  a  new  trial,  the  ruling 
upon  it,  and  that  the  appellant  excepted,  does 
not  bring  the  motion,  the  ruling,  or  the  exoeptiou 

j  before  us.    That  must  be  done  by  bill  of  excep- 
tions. 

7.  Every  matter  not  made  by  statute  a  part  at 
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the  record  of  the  oanse  matt  be  made  so  by  a 
bill  of  exceptions  or  statement  of  facts. 

8.  Exceptions  to  the  mlinf  of  the  lower  court 
in  admitting  or  excluding  eridenoe  may  be  prop- 
erly preserved  by  being  incorporated  in  the  state- 
ment of  facts,  if  the  requirements  of  the  statutes 
relative  to  form,  time  of  preparation,  presenta- 
tion, settling,  signing,  and  filing  of  bills  of  ex- 
ceptions shall  hare  been  complied  with. 

9.  The  transcript  must  sbow  that  the  bill  ot 
exceptions  and  statement  of  facts  were  filed  within 
the  statutory  time. 

(Syllabug  by  the  Court.) 

Appeal  from  district  court,  Pinal  coun- 
ty; W.  W.  POHTEH,  Judge. 

G.  H.  Ouray  and  K.  J.  Edwards,  for  ap- 
pellants. H.  B.  Summers  and  Baker  & 
Campbell,  for  appelleca. 

KiBBRT,  J.  This  was  an  action  In  the 
lower  court,  by  J.  D.  Putnam  agaiust  C. 
U.  Putnam,  for  a  dissolution  of  a  part- 
nership alleged  to  have  theretofore  ex- 
isted between  them,  and  for  an  accounting, 
and  praying  for  an  injunction  restraining 
the  Hherin  of  Pinal  county  from  selling  a 
band  of  cattle,  alleged  to  be  partnership 
property,  which  had  been  levied  upon  und 
advertised  at  the  instance  of  the  Inter- 
venor.  The  appellants,  Sutherland  et  al., 
intervened. alleging  themselves  to  be  cred- 
itors of  C.  D.  Putnam,  denying  the  exist- 
ence of  the  partnership,  and  claiming  the 
property  levied  upon  to  be  the  individual 
property  of  C.  D.  Putnam,  and  therefore 
subject  to  levy  and  sale  for  the  payment 
of  their  demands.  There  was  a  finding 
and  judgment  for  the  plaintiff,  appellee, 
and  against  C.  D.  Putnam  and  the  appel- 
lants Sutherland  et  al. 

Upon  an  examination  of  the  record,  we 
cannot  determine  whether  we  have  Juris- 
diction of  the  case.  The  statute  requires, 
as  essential  to  the  right  of  appeal,  that  an 
appeal-bond,  or  afBdavlt  in  lieu  thereof, 
shall  be  filed  within  20  days  after  the  ex- 
piration of  the  term  at  which  the  final 
Judgment  was  rendered.  Section  849,  Rev. 
St.  1887.  The  Judgment  In  this  case  was 
rendered  on  the  30th  October,  1888.  The 
appeal-bond  was  filed  on  the  6th  Febru- 
ary, 18.S9.  We  know  judicially  that  a  term 
of  the  district  court  for  Pinal  county  be- 
gan on  the  first  Monday  in  October,  1888, 
but  we  can  only  know  from  the  record 
when  that  term  adjourned.  The  record 
In  this  case  is  silent  upon  the  subject.  The 
transcript  should  contain  a  copy  of  the 
order  of  adjournment  of  the  term, In  order 
that  it  may  appear  whether  the  appeal- 
bond  was  filed  m  time  to  perfect  the  ap- 
peal. Burr  V.  Lewis,  6  Tex.  7(5.  It  is  the 
duty  of  the  appellants  to  see  that  a  proper 
transcript  of  the  cause  Is  prepared,  and 
filed  In  this  court.  We  cannot  supply  by 
presumption  omissions  of  statements  of 
facts  essential  to  the  right  of  appeal.  The 
api>eal-bond,  as  it  appears  in  the  tran- 
script. Is  defective.  It  Is  as  follows:  "Title 
of  the  court  and  cause,  [s/c]  Whereas,  the 
Intervenors  in  the  above-entitled  action 
ha  ve  appealed  to  the  supreme  court  of  the 
territory  of  Arizona  from  a  judgment  made 
and  entered  in  said  cause  against  them  in 
said  court,  and  iu  favor  of  the  plaintiff,  on 
the  30th  day  of  October,  1888,  for  the  sum 
of  f205.75  costs,  and  also  adjudged  that 
certain  property  was  not  subject  to  the 
y.24i'.no.5— 21 


demaud  of  said  tntervenors,  and  tbe  court 
having  fixed  the  amount  of  the  bond  on 
appeal  In  the  sum  ot  one  thousand  dol- 
lars: Now,  therefore.  In  consideration  ot 
such  appeal,  we,  the  undersigned  residents 
of  Pinal  county.  In  said  territory  of  Ari- 
8ona,  do  hereby  Jointly  and  severally  un- 
dertake and  promise,  on  the  part  of  the 
appellants,  that  they  prosecute  their  ap- 
peal unto  effect,  and,  in  case  the  Judgment 
of  the  appellate  court  shall  be  against 
them,  that  they  will  perform  its  Judgment, 
sentence,  or  decree,  and  pay  all  such  dam- 
ages as  maybe  awarded  against  them  up- 
on the  appeal.  Witness  our  hands  this 
9th  day  of  January,  1888.  Thomas  F. 
Weidbn.  John  C.  Loss."  A  simple  In- 
spection of  the  above  instrument  discloses 
its  defects.  The  judgment  appealed  from 
is  not  described.  Neither  the  court  where- 
in it  was  rendered,  nor  any  uf  the  parties 
to  the  record,  are  anywhere  mentioned. 
It  Is  possible  that  there  Is  a  caption  to  the 
original  bond  filed  with  the  clerk,  reciting 
the  nume  of  the  court,  and  the  names  of 
the  parties,  and  that  a  reference  to  it 
might  supr>ly  the  defects  mentioned.  If 
BO,  and  If  those  defects  might  be  so  reme- 
died, then  the  caption  Is  an  essential  part 
of  the  appeal-bond,  and  should  have  been 
copied  into  the  transcript.  The  appeal- 
bond  should  state  the  names  of  all  the 
parties  to  the  judgment.  Jenkins  v.  Mc- 
Neese,  34  Tex.  189;  (Chandler  v.  Sapping- 
ton,  36  Tex.  273;  In  re  Estate  of  O'Hara, 
60  Tex.  179.  We  cannot,  as  we  have  be- 
fore said,  supply  the  omission  by  presump- 
tion. 

The  bond  is  defective  in  another  partic- 
ular. The  statute  prescribed  (section  863, 
Rev.  St.  1887)  that  the  bond  shall  be  pay- 
able to  the  appellee  in  a  sum  double  the 
amount  of  the  judgment  and  costs.  The 
bond  in  this  case  Is  not  made  payable  lo 
the  appellee,  nor  is  It  for  any  sura  what- 
ever. The  recital  in  the  bond  Indicates 
that  the  court  fixed  the  sum  In  which  it 
should  be  given.  The  statute  prescribes 
the  sum,  and  an  order  of  court  fixing  it  is 
not  only  unnecessary,  but  It  is  nugatory; 
and,  If  the  order  fixed  an  amount  maie- 
rially  In  excess  of  the  amount  required  by 
the  statute,  and  In  pursuance  of  such 
order  a  bond  was  given  in  snch  excessive 
sum,  the  bond,  on  account  of  the  imposi- 
tion of  the  excessive  condition,  might  be 
void,  and  the  party's  right  of  appeal 
thereby  jeopardized.  The  appellee  is  en- 
titled to  a  bond  that  substantially  com- 
plies with  the  statute,  and  that  is  not 
subject  to  defenses  for  want  of  such  com- 
pliance. Janes  v.  Langham,  29  Tex.  414; 
Janes  v.  Reynolds.  2  Tex.  263.  We  do  not 
decide  that  this  bond  is  void  because  of 
the  excess  In  penalty,  but  suggest  It  sim- 
ply to  Illustrate  the  danger  of  a  departure 
from  the  plain  statutory  provisions  in  such 
partlculare. 

There  is  no  proper  assignment  of  errors 
In  the  record.  There  Is  appended  to  a 
paper  copied  Into  the  transcript,  and  Im- 
raediatel.v  following  the  signature  of  the 
trial  judge  thereto,  a  statement  that  the 
"Intervenors  specify  thefoliowing  particu- 
lars wherein  the  evidence  in  said  cause  is 
insufficient  to  Justify  said  decision  and 
judgment  of  the  court:    (1)  The  evidence 
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is  inBnfScient  to  Justify  said  decision  for 
the  reason  that  it  appears  from  the  testi- 
mony •  •  •  that  the  partnership  had 
been  dissolved ;  •  •  ♦  that  U.  D.  Putnam 
had  disposed  of  bis  interest  in  said  cattle 
prior  to  the  lery.  *  •  •  (2)  That  the 
evidence  is  insufficient  to  justify  said  de- 
cision for  the  reason  that  it  appears  from 
the  testimony  of  •  *  *  that  the  part- 
nership •  •  •  had  been  dissolred  long 
prior  to  said  levy.  (8)  The  evidence  is 
insufficient  to  justify  said  decision, "etc. 
This  statement  Is  not  signed  by  any  one, 
nor  do  the  names  of  the  appellants  appear 
anywhere  therein,  and  the  paper  to  which 
it  is  appended  is  indorsed :  "  Statement  of 
the  case  to  be  used  on  appeal. "  The  stat- 
ute requires  the  filing  of  an  assignment  of 
errors  by  the  appellant  or  plaintiff  in  er- 
ror. It  should  be  a  separate  and  distinct 
paper,  signed  by  the  party  assigning  the 
errors  or  by  his  attorney ,  and  be  filed  with 
the  clerl£  of  the  court  below  before  the  ap- 
pellant takes  the  transcript  from  the  of- 
fice, and  a  copy  of  it  be  attached  to  the 
transcript.  Section  940,  Rev.  St.  1887.  This 
statement,  we  think,  is  not  an  assignment 
of  errors,  either  in  name  or  in  form,  and 
the  case  should  be  affirmed  for  appellant's 
failure  to  file  an  assignment  of  errors. 
This  court  is  not  boimd  to  notice  errors 
not  properly  assigned,  and  will  not  ordi- 
narily do  so.  Gelselman  v.  Brown,  30  Tex. 
760;  Coburne  v.  Poe, 40 Tex.  411 ;  Murchison 
V.  Holly,  Id.  439.  And,  in  the  absence  of 
an  assignment  Of  error,  the  court  is  ordi- 
narily justified  in  either  affirming  the  judg- 
ment, or  dismissing  the  apppal.  Dyer  v. 
Dement,  37  Tex.  432;  Burns  v.  Wiley,  35  Tex. 
20;  Chevallier  v.  Whitaker,  8  Tex.  204. 

If,  however,  we  could  treat  the  state- 
ment meationed  as  a  proper  assignment 
of  errors,  we  are  confronted  with  another 
important  question  of  practice;  and,  for 
the  purpose  of  considering  it,  we  will  as- 
sume that  the  errors  are  properly  as- 
signed. It  Is  assigned  as  error  that  the 
evidence  is  insufficient  to  justify  the  decis- 
ion of  the  court  below.  This  error,  if  it 
is  error,  is  good  cause  for  a  new  trial. 
Our  Code  (section  833)  provides  that  new 
trials  may  be  granted  on  motion  for  good 
cause  shown;  and  section  593, cl. 2, confers 
upon  this  court  jurisdiction  to  review 
an  order  granting  or  refusing  a  new  trial, 
sustaining  or  overruling  a  demurrer,  or 
affecting  a  substantial  right  in  an  action 
or  a  proceeding.  The  only  relief  that  ap- 
pellants ask  in  this  court,  and  all  that  this 
court  can  grant,  is  a  new  trial  of  the  cause 
in  the  trial  court.  If  It  be  true  that 
the  evidence  is  insufficient  to  warrant 
the  decision,  it  is  error.  If  it  is  error, 
we  must  presume  that  tlie  court  below 
would,  upon  application,  have  corrected 
it.  If,  however,  the  court  below  had  de- 
nied the  motion  for  anew  trial,  such  ruling 
could  have  been  presented  here  for  review. 
It  is  provided  by  tlie  statute  that  the  only 
remedy  appellants  seek  here  may  have 
been  awarded  to  them  by  the  court  below 
on  motion.  That  method  Is  prompt, 
efficacious, and  inexpensive;  and  we  think 
the  appellants  should  first  resort  to  it  be- 
fore coming  to  the  appellate  court.  In  a 
very  early  casein  Texas,  the  supreme  court 
of  that  state  (Foster  v.  Smith,  1  Tex.  70) 


say :  "  We  will  here  take  occasion  to  say 
that,  according  to  what  is  believed  to  be 
the  correct  rule  of  practice,  no  judgment 
ought  to  be  reversed  in  this  court,  merely 
on  the  ground  that  the  verdict  was  not 
supported  by  the  testimony,  unless  a  mo- 
tion had  been  made  in  the  court  where 
the  verdict  was  rendered  for  a  new  trial 
and  overruled. "  And  see.  also,  following 
this  case,  Hart  v.  Ware,  8  Tex.  115;  King 
v.  Gray,  17  Tex.  62;  Pyron  v.  Grinder,  25 
Tex.  159;  Cain  v.  Mack,  33  Tex.  135;  Har- 
rell  V.  Cattle  Co.,  (Tex.)  11  S.  W.  Rep.  863; 
Jacobs  V.  Hawkins,  63  Tex.  1.  And  in 
Morris  v.  Gordon,  36  Tex.  71,  that  court, 
in  referring  to  a  statute  which  made  the 
overruling  of  a  motion  for  a  new  trial  a 
prerequisite  to  an  appeal  to  the  supreme 
court,  says:  "And  this  is  only  a  reitera- 
tion of  the  general  rule  that  a  party  will 
not  be  heard  In  an  appellate  court  until 
he  has  exhausted  his  remedies  in  the  lower 
court."  And  this  seems  to  us  to  be  the 
true  rule.  It  would  be  useless  legislntion 
to  confer  specifically  upon  this  court  juris- 
diction to  review  orders  refusing  or  grant- 
ing new  trials  if  it  be  beld  that,  without 
such  motion  having  been  made  and  ruled 
upon,  this  court  can  review  the  very  errors 
that  are  grounds  for  new  trial  upon  ap- 
peal simply  from  the  judgment.  Section 
833  gives  the  right  to  apply  for  a  new  trial. 
Section  834  provides  that  the  grounds  up- 
on which  it  is  founded  shall  be  specifically 
stated,  and  that  no  others  shall  be  consid- 
ered. Section  842  provides  that  the  mo- 
tion, if  overruled,  may  be  embodied  In  a 
bill  of  exceptions,  and  so  presented  to.ajid 
the  ruling  thereon  reviewed  by,  the  su- 
preme court.  To  hold  that  this  court  ma." 
consider  errors  occurring  at  the  trial  wblcu 
are  not  urged  upon  motion  below  as 
grounds  for  a  new  trial,  and  which  there- 
fore, could  not  have  been  considered  by 
the  court  below.  Is  inconsistent  and  illog- 
ical. And  we  may  remark  here  that  ther.? 
is  not  in  the  Texas  Code,  from  which  our 
Codeis almost  bodily  taken,  any  provision 
similar  to  section  842.  We  think  that  our 
Code  contemplates  that  the  only  method 
by  which  to  obtain  a  new  trial  is  by  mo- 
tion therefor  to  the  trial  court,  and,  in 
case  of  adverse  ruling  thereon,  by  appeal 
from  that  ruling.  This,  of  course,  would 
exclude  the  consideration  of  any  error  thav. 
is  good  cause  for  new  trial  that  was  not 
specifically  urged  below.  We  are  aware 
that  the  supreme  court  of  Texas,  in  maujr 
eases,  under  a  Code  of  Procedui-e  from 
wliich  ours  is  copied,  have  considered  er- 
rors that  were  apparently  not  urged  upon 
motion  for  new  trial  in  the  court  below. 
We  say  "apparently;"  for,  upon  an  exam- 
ination of  those  cases,  we  are  unable  to 
determine  whether  such  errors  were  or 
were  not  embodied  in  a  motion  for  a  new 
trial.  This  court  has  not  before  passed 
upon  this  subject;  but  In  the  case  of  Dal- 
ton  V.  Rentaria,  (Ariz.)  15  Pac.  Rep.  37, 
Wkight,  C.  J,  remarks:  "Besides,  the  ob- 
ject uf  a  motion  for  a  new  trial  Is  to  ena- 
ble the  appellate  court  to  look  into  the 
evidence  to  see  if  it  be  sufficient  to  supoort 
the  finding.  "  But.  nevertheless,  we  are  of 
the  opinion  that  sections  .593  and  S4'_'. 
which  are  not  in  the  Texas  Code,  In  con- 
nection with  sections  833  and  834,  compel 
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the  conclusion  to  which  we  have  come, 
and  that  is  that  this  coart  cannot  consid- 
er any  error  which  would  be  good  cause 
for  a  new  trial  unless  a  motion  for  a  new 
trial  upon  that  p^round  had  been  made  to 
the  court  below,  and  the  motion  had  been 
overruled,  and  the  ruling  excepted  to,  and 
the  motion  embodied  in  a  bill  of  excep- 
tions, and  the  ruling  assigned  as  error  by 
a  proper  assignment.  We  liave  not  citea 
the  decisions  of  many.  If  not  most,  of  the 
states,  which,  upon  similar  or  analogous 
statutes,  sustain  the  view  we  have  talten, 
as  a  discussion  of  them  would  take  too 
broad  a  scope;  and  for  the  same  reason 
we  do  not  notice  others  whicli  seem  to 
sustain  a  contrary  view. 

Beeuming  our  examination  of  the  tran- 
script filed  in  this  case,  we  And  copied  into 
it  a  motion  for  a  new  trial,  but  it  is  not 
embodied  in  a  bill  of  exceptions.  Section 
842,  Kev.  St.  18*17,  prescribes  the  method  of 
getting  the  motion  for  a  new  trial,  and 
ruling  upon  it,  into  the  record.  It  must 
be  done  by  bill  ol  exceptions.  The  motion, 
and  tlie  ruling  upon  it,  are  consequently 
not  before  us.  There  is  also  a  minute 
entry,  made  bv  the  clerk,  reciting  the  fact 
that  on  the  30th  October,  18S8,  the  liiter- 
venors  filed  their  written  motion  for  a 
new  trial,  which  motion  was  overruled  by 
the  court,  and  the  Intervenors  then  ex- 
cepted. As  we  have  before  said,  section 
842  requires  the  motion,  ruling,  and  excep- 
tion to  be  brought  Into  the  record  by  a 
bill  of  exceptions.  The  minute  entries  by 
the  clerk  cannot  serve  this  purpose.  Sec- 
tion 827  provides  that,  where  the  ruling 
or  other  action  olthe  court  appears  other- 
wise of  record,  a  bill  of  exceptions  shall 
not  be  necessary.  The  statute  prescribes 
what  shall  constitute  the  record.  It  con- 
sists of  the  papers ;  that  is,  the  summons, 
pleadings,  verdict,  and  copy  of  the  judg- 
ment, (section  810,)  and  bills  ol  exception, 
statements  of  fact,  (section  844,)  notice  of 
appeal,  (section  849,)  appeal-bond,  (sec- 
tion 875,)  assignment  of  errors,  (section 
875,)  and  statement  of  the  costs,  (section 
875,)  order  of  court  granting  time  beyond 
term  for  filing  statement  of  tacts,  (section 
845,)  afiidavits  of  by-standers  in  aid  of  a 
bill  of  exceptions,  (section  832,)  the  agreed 
statement  provided  by  section  874,  etc. 
The  office  of  a  bill  ol  exceptions,  under  our 
Code,  is  to  Incorporate  into  the  record  as 
facts  the  ruling  or  other  action  of  the 
trial  court  complained  of  and  the  objec- 
tion of  the  parties  thereto;  and  the  stat- 
ute, in  order  that  these  facts  may  be  cor- 
rectly stated,  and  be  thereafter  uncontro- 
vertible, requires  that  they  shall  be  stated 
in  a  bill  or  bills  ol  exceptions;  that  it  shall 
be  done  within  a  specified  time,  (generally 
within  so  short  a  time  that  the  memory 
of  the  actors  may  not  fall ;)  that  the  bill 
eo  prepared  shall  be  presented  to  the  trial 
Judge  for  examination,  and  by  the  Judge 
submitted  to  the  opposite  party;  and 
finally,  If  correct,  that  it  shall  be  authen- 
ticated by  the  signature  of  the  judge  It 
cannot  be  contemplated  that  all  these  re- 
quirements, prescribed  to  secure  accuracy, 
may  be  dispensed  with,  and  supplied  by 
the  entry  of  the  clerk  upon  his  mlnnte- 
book.  See  Bowman  v.  State,  40  Tex.  8; 
Young  r.  Martin,  8  Wall.  354. 


At  the  close  of  a  paper  designated  by 
the  appellants  a  "statement  of  the  case," 
and  in  which  is  incorporated  what  pur- 
ports to  be  the  evidence  adduced  upon  the 
trial  of  this  cause  below,  is  the  following: 
"And  belt  further  remembered  that  on 
the  SOth  day  of  October,  1888,  overruled 
said  motion  for  a  new  trial,  to  which  rul- 
ing and  decision  of  the  court  the  interven- 
ors duly  excepted,  and  in  open  court  gave 
notice  ol  appeal  to  the  supreme  court.  Bill 
of  Exceptions.  Be  it  remembered  that  ou 
said  .30th  day  ol  October,  1S88,  the  in- 
tervenors presented  their  bill  of  exceptions 
to  the  judge,  excepting  to  the  ruling  and 
decision  of  the  court  In  refusing  to  grant 
them  a  new  trial  in  said  cause,  which  said 
exception  was  duly  allowed.  I,  Wm.  W. 
Porter,  Judge  of  the  district  court,  hereby 
certify  that  the  foregoing  statement  ol 
facts  is  correct,  and  is  dated  February  Cth, 
1889.  Wm.  W.  Porter,  District  Judge." 
As  we  liave  before  noted,  this  paper  is  des- 
ignated In  the  caption  as  a  "  statement  of 
the  case. "  It  is  indorsed :  "  Statement  of 
the  case  to  be  used  on  appeal. "  It  is  certi- 
fied by  the  Judge  to  be  a  "  statement  of 
facts."  It  has  appended  to  it,  and  as 
a  part  of  it,  a  specification  of  particulars 
wherein  the  evidence  fails  to  sustain  the 
decision,  and  it  assumes  the  functions  of  a 
bill  of  exceptions.  The  statute  (section 
843)  provides  lorthe  making  out  and  filing 
of  a  statement  of  the  facts  given  in  evi- 
dence on  the  trial.  Such  statement  shall 
be  made  out  and  submitted  to  the  op- 
posite party  for  inspection;  and,  if  the 
parties  agree  upon  the  same,  they  shall 
sign  it,  and  submit  it  to  the  Judge,  who 
shall,  if  he  find  it  correct,  approve  and 
sign  it,  and  it  shall  be  filed  with  the  clerk 
during  the  term.  The  court  may,  l)y  or- 
der entered  of  record  during  the  term,  au- 
thorize  the  statement  of  facts  to  be  made 
up  and  signed  and  filed  in  vacation,  at 
any  time  not  exceeding  .30  days  after  the 
adjournment  of  the  term.  Section  845.  Ou 
the  14th  December,  1888,  the  court  ordered 
that  the  intervenors  have  30  days  after 
the  term  in  which  to  prepare  the  state- 
ment on  appeal.  The  statement  was  filed 
on  the  15th  of  February,  1889.  As  we  have 
before  suggested  with  reference  to  the  fil- 
ing of  the  appeal-bond,  we  cannot  say 
whether  this  statement  was  filed  in  term 
time,  or,  if  not,  within  30  days  after  ad- 
journment; the  record  not  disclosing  when 
the  term  did  adjourn.  We  would  conse- 
quently have  to  disregard  the  statement 
of  facts. 

We  will  next  consider  this  statement  in 
its  aspect  as  a  bill  of  exceptions.  By  a  rule 
adopted  by  the  supreme  court  of  Texas, 
it  is  provided  that  exceptions  to  evidence 
admitted  over  objections  made  at  the 
trial  may  be  embraced  in  the  statement  of 
facts,  in  connection  with  the  evidence  ob- 
jected. Rule  56  for  district  courts,  Tex- 
as. In  practice.  In  that  state,  the  riilt;  has 
become  extended  so  that  it  is  permitted 
to  embrace  exceptions  to  many  other  rul- 
ings than  to  those  admitting  evidence  over 
objections.  We  think  that  the  practice 
to  allow  exceptions  to  the  admission  of 
evidence,  as  well  as  to  the  rejection  of  pro- 
posed evidence,  and  other  rulings  and  ac- 
tions ot  court  during  the  progress  of  the 
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actual  trial  ol  the  cause,  to  be  embraced 
In  the  statement  of  facts,  Is  to  be  com- 
mended, as  being  convenient,  simple,  and 
expeditious,  and  as  tending  to  render  the 
record  less  cumbersome.  But  we  cannot 
dispense  with  the  tormalitiea  required  in 
cases  of  bills  of  exceptions.  The  statute 
requires  that  the  bill  of  exceptions  must 
be  presented  to  the  judge  within  10  days 
after  the  conclusion  of  the  trial,  and  dur- 
ing the  term,  and  that  it  must  be  filed  dur- 
ing the  term ;  and,  if  a  party  resorts  to 
this  method  of  malting  a  record  of  his  ob- 
lections  to  the  rulings  below,  he  must  fol- 
low the  rules  prescribed  for  bills  of  excep- 
tions, and  not  those  goveming  statements 
of  facts.  Howard  t.  Houston,  59  Tex. 
76;  BailroadCo.  v.  Eddins,  60  Tex.  656: 
Lockett  V.  Schurenberg,  Id.  610 ;  Railway 
Co.  V.  Joachiml,  58  Tex.  454;  Blum  v. 
Schram,  Id.  5^8;  Morris  v.  Rhine,  (Tex.)  8 
S.  W.  Rep.  316.  The  statement  in  this  case 
was  not  filed  in  the  time  prescribed  for 
filing  billsof  exceptions, and  cannotbecon- 
sidered  as  such.  We  do  not  wish  to  be 
understood  as  approving  the  practice  of 
embodying  motions  for  new  trials,  and 
the  rulings  thereon,  in  the  record,  by  in- 
corporating them  in  the  statement  of 
facts.  On  the  contrary,  we  do  not  think 
it  authorised  ,  and  distinctly  disapprove 
of  it.  A  statement  of  facts  should  contain 
a  statement  of  the  facts  pertinent  to  the 
issues  Joined,  admitted  or  agreed  to  have 
been  proved,  and  the  evidence  of  those  not 
admitted  or  agreed  to  have  been  proved, 
adduced  atthe trial.  It  is  unnecessary  and 
improper  to  embrace  in  the  statement  of 
facts  the  unnecessary  verbiage  of  witnesses ; 
the  commissions  and  other  formalities  of 
depositions, unless someerror  is  alleged  con- 
cerning such  formalities;  the  full  context 
of  deeds  or  other  documentary  evidence, 
when  there  Is  no  dispute  of  them, — a  state- 
ment of  their  legal  effect  as  evidence  being 
sufficient.  See  Kemper  v.  Victoria,  3  Tex. 
135;  Wright  V.  Wright, 6  Tex.  8;  Hawkins 
V.  Lee,  22  Tex.  544.  And  the  statement 
must  afBrmatlvely  show  that  it  does  con- 
tain all  the  facts  admitted ;  those  agreed 
to  have  been  proved,  and  the  evidence  of 
those  disputed.  The  Instrument  which  is 
the  foundation  of  a  cauue  of  action  or  de- 
fense should,  however,  appear  In  full.  Ex- 
ceptions to  the  ruling  of  the  court  In  ad- 
mitting or  rejecting  evidence  may  be  em- 
braced in  the  statement  of  facts,  and  will 
be  as  well  saved  in  that  manner  as  if  em- 
bodied in  a  bill  of  exceptions,  if  the  requi- 
sites oftlie  statute  relative  to  the  prepara- 
tion, presentation,  allowInK,  and  filing  of 
bills  of  exceptions  shall  have  been  ob- 
served .  M  otion  B  lor  ne  w  trials  or  in  arres  t 
of  judgment,  (section  842,  Rev.  St.  1887;) 
for  continuance;  for  change  of  venue,  and 
all  incidental  motions,  as  motions  to  strike 
out  the  whole  or  parts  of  pleadings :  for 
bills  ol  particulars,  to  make  pleadings 
more  specific;  for  abstracts  of  title,  and 
the  like,  and  the  rulings  thereon,  and  the 
exceptions  to  therulingn. — mustbeembod- 
letl  in  bills  of  exceptions  in  order  that  they 
may  become  parts  of  the  record  ol  the 
cause  in  this  court.  In  short,  evei-y  mat- 
ter not  otherwise  made  by  statute  a  mat- 
ter ol  record  must  be  made  so  by  a  state- 
ment of  facts  or  a  bill  of  exceptions,  U  we 


are  required  to  review  each  matter.  Ref- 
erence to  the  Texcw  decisions  will  discover 
that  many  matters  of  practice  are  deter- 
mined by  reference  tu  rules  adopted  by 
the  supreme  court  of  that  state  forthe  va^- 
rious  courts  of  the  state.  But,  so  far  as 
those  rules  are  pertinent  to  matters  we  have 
discussed  in  this  opinion,  we  regard  them 
simply  as  restatements  of  statutory  re- 
quirements, orjudicial  constructions  of  the 
Code,  and  as  such  are  authoritative  guides 
for  us.  The  constitution  of  Texas  confers 
upon  the  supreme  court  of  that  state  pow- 
er to  make  rules  and  regulations  for  the 
government  of  that  and  the  other  courts  of 
the  state  to  regulate  proceedings,  and  ex- 
pedite the  dispatch  of  business,  therein. 
Const.  Tex.  §  25,  art.  5.  While  ourpresent 
Code  of  Civil  Procedure  is  almost  a  re- 
script of  that  of  Texas,  the  legislature  of 
this  territory  did  not  confer  upon  this 
court  the  power  to  make  rules  and  regu- 
lations. It  Is  for  the  reason  that  very 
much  contained  in  the  rules  prescribed  by 
the  supreme  court  of  Texas  regulating  the 
practice  there  must  be  supplied  here  by  ju- 
dicial construction  that  we  have  felt  It  our 
duty  to  announce,  upon  this  opportunity, 
so  far  as  the  questions  were  presented  by 
the  record,  our  construction  of  the  pres- 
ent Code.  While  we  might  have  disposed 
of  this  case  by  dismissal,  for  the  reason 
that  the  record  does  not  disclose  that  the 
appeal  bad  been  perfected  in  time,  and  a 
decision  upon  subsequent  matters  has 
been  unnecessary  to  the  disposal  ol  the 
case,  we  have  been  prompted  to  examine 
the  whole  record,  and  point  out  the  de- 
fects in  matters  of  practice  appearing 
there,  by  the  fact  that  many  other  causes 
depending  on  the  docket  are  in  more  or 
less  degree  likewise  defective.  This  cause 
was  commenced  while  the  former  Code 
(Comp.  Laws  1877)  was  in  foree,  and  was 
tried  only  a  short  time  after  the  present 
Code  came  in  force;  and,  not  unnaturally, 
appellant,  from  mere  force  of  habit,  at- 
tempted to  periect  his  appeal  under  the 
former  Code.  Much  confusion  in  the  prac- 
tice in  this  and  the  district  courts  has 
arisen  from  this  change  of  our  Code  of 
Practice  as  it  existed  prior  to  July,  1887, 
to  one  radically  different,  adopted  that 
year. 

For  the  reason  that  it  does  not  appear 
that  this  appeal  was  ever  properly  perfect- 
ed, this  cause  must  be  dismissed.  We  can 
say,  however,  that  we  have  -read  the  evi- 
dence transcribed  Into  the  record ;  and, 
while  it  may  be  in  some  particulars  con- 
tradictory and  conflicting,  yet,  under  the 
familiar  rule  in  such  cases,  we  will  not  dis- 
turb the  finding  of  the  court  below.  The 
appeal  is  dismissed. 

Wright-  C.  J„  concurs.  Sloan.  J.,  took 
no  part  in  the  consideration  of  this  ap- 
peal. 


S.NEAD  V.  TiKTJEN. 

(Supreme  Court  of  Arizona.    April  18,  1890.) 

COSTBACT  FOB  LeASB— PAROL  EviDESCE — ^APFEAI. 

— Record. 
1.  S.  entered  into  a  written  agreement  with 
T.  to  lease  a  store-room  to  him  for  the  term  ot 
one  year  from  October  1,  1888,  at  $140  per  month. 
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Held,  the  contract  was  complete  in  terms,  and 
could  not  be  varied  by  proof  of  contemparaneous 
parol  agreement. 

2.  The  statement  of  facts  appearing  in  the 
transcript  not  having:  been  signed  by  the  trial 
Judge,  it  cannot  be  considered  by  this  court. 

3.  Before  this  court  will  review  the  ruling  of 
the  court  bel9w  in  denving  a  motion  for  a  new 
tnal,  the  motion  must  be  incorporated  into  a  bill 
of  exceptions,  and  this  made  a  partof  the  record. 

4.  At  the  time  the  court  excludes  testimony 
offered  by  a  party,  which  ruling  the  party  de- 
sires this  court  to  review,  he  must  state  what  he 
proposes  to  prove  by  the  testimony,  and  that  the 
witness  will  testify  to  such  facts ;  otherwise,  it 
does  not  appear  that  the  party  is  injured  by  such 
exclusion,  and  this  court  will  presume,  in  such 
event,  in  favor  of,  and  not  against,  the  rulinc;  of 
the  court  below. 

5.  It  must  appear  afBrmatively  that  the  bill 
of  exceptions  was  presented  to  the  opposite  party 
before  signing  and  filing,  as  required  by  section 
829,  Rev.  St.  1887. 

{Syllabus  by  the  Court.) 

Appeal  from  district  court,  Maricopa 
county  ;  W.  W.  Poktek,  Judge. 

Goodrich  &  Street,  for  appellant.  JM- 
warrfs  <f-  Buck,  lor  appellee. 

KiBB£Y,  J.  Tills  was  an  action  by  ap- 
pellee against  appellant  for  damages  for 
the  breacli  of  a  contract  for  a  lease  of  a 
store-room  in  Phoenix.  Appellant  de- 
murred to  the  complaint,  and  the  demur- 
rer was  overruled.  Appellant  pleaded  the 
general  denial,  and  specially  that  the  writ- 
ten memorandum  of  the  contract  did  not 
embody  the  whole  agreement,  but  that  a 
part  of  it  rested  in  parol,  and  alleging 
breach  by  apiiellant.  A  demurrer  to  tlie 
special  plea  was  sustained,  and  the  ruling 
excepted  to.  There  was  a  trial  by  the 
court.  Finding  and  Judgment  for  appel- 
lee. Motion  for  new  trial  by  appellant 
overruled.  Tlie  errors  assigned  are  the 
sustaining  of  the  demurrer  to  appellant's 
special  answer,  and  the  admission  and  ex- 
clusion of  certain  evidence.  The  written 
memorandum,  which  is  the  foundation  of 
appellee's  cause  of  action,  is  as  follows: 
"Exhibit  A.  Plioenix,  Arizona,  Feb.  21, 
'88.  J.  S.  Snead  hereby  guaranty  to  fur- 
nish A.  P.  Tietjen  with  a  lease  for  the 
whole  store-room  -which  stands  upon  the 
east  part  of  lot  eight,  (8,)  blocit  twenty- 
one,  (21,)  In  thec!ty  of  Phoenix,  Maricopa 
county,  which  said  building  fronts  to  the 
north  side  of  Washington  street  in  said 
city.  The  above  lease  to  be  at  least  lor 
the  term  of  one  year,  at  one  hundred  and 
forty  dollars  ($140.00)  per  month  rent. 
But  this  guaranty  shall  not  bold  good  in 
case  the  property  is  sold  before  that  time. 
Leaite  to  begin  Oct.  Ist,  1888.  J.  8.  S.nkad. 
A.  P.  TiETJKN."  Appellant  alleges  in  bis 
answer  that,  at  the  time  he  and  appellee 
entered  into  that  agreement,  the  appellee 
and  another  were  partners ;  that  the  agree- 
ment was  made  with  the  understanding 
that  appellee  and  his  partner  should  oc- 
cupy the  room  for  a  particular  purpose ; 
that  snch  occupancy  was  one  of  the  main 
and  essential  conditions  ht  the  lease  guar- 
antied ;  that,  long  before  the  day  fixed  for 
the  commencement  of  the  proposed  lease, 
appellee  and  his  partner  dissolved  their 
partnerahip,  and  none  of  the  members  of 
the  firm  desired  the  room  in  question  for 
the  purpose  contemplated;   that,  at  the 


time  appellee  demanded  the  lease  in  pur- 
suance of  the  agreement,  he  did  so  for  him- 
self alone,  and  for  anotlier  purpose ;  that 
appellant,  up  to  the  Ist  October,  1888,  waa 
ready  and  willing  to  comply  with  his 
agreement  as  herein  set  forth. 

We  thlnli  the  agreement  sued  on  was 
complete  and  entire  within  Itself.  It  waa 
definite  as  to  the  subject-matter,  price,  and 
term  ;  and  any  prior  or  contemporaneous 
verbal  agreement  must  be  deemed  to  have 
been  merged  in  the  written  memorandum, 
and  that  cannot  be  varied  by  proof  of  such 
verbal  understanding.  The  demurrer  was 
properly  sustained.  This  answer  is  fur- 
ther objectionable  because  the  terms  of  the 
verbal  part  of  the  agreement  are  not  al- 
leged directly,  but  argumentatively  and 
inferentlally. 

The  statement  of  facta  ia  not  approved 
or  signed  by  the  judge  of  the  district 
court.  We  cannot,  therefore,  consider  it 
a  part  of  tlie  i-ecord.  Section  844,  Rev.  St. 
1887;  Wamplerv.  Walker,  28  Tex.  508;  Wit- 
ten  V.  Polndexter,  25  Tex.  Supp.  378.  The 
motion  for  a  new  trial  is  not,  nor  Is  the 
ruling  thereon,  embodied  in  a  bill  of  excep- 
tions, as  required  by  section  842;  and  hence 
we  cannot  consider  any  error  in  the  ruling 
npon  the  motion.  Nor  can  we  consider 
any  error  that  might  have  been  urged  as 
a  ground  for  a  new  trial  below,  unless  it 
had  been  so  urged.  See  Sutherland  v. 
Putnam,  ante,  320,  (at  this  term.)  The 
bill  of  exceptions  in  the  transcript  does 
not  contain  enough  of  the  evidence  given 
at  the  trial  to  explain  the  objections  and 
rulings  complained  of,  and  reference  can- 
not be  had  to  the  statement  of  facts,  for 
the  reason  above  stated.  The  bill  of  ex- 
ceptions contains  none  of  the  evidence. 
Sei-tions  824,  825. 

In  the  bill  of  exceptions,  it  is  stated  that 
at  the  trial  the  defendant  "  offered  to  in- 
troduce George  F.  Coats,  Cliarles  Goldman, 
E.  Gan»,  W.  T.  Smith,  William  Pimm,  as 
witnesses  for  himself,  to  show  that  they 
knew  the  value  of  leaseholds,  for  the  pur- 
pose of  fixing  the  measure  of  damages, 
and  showing  the  damages  which  defend- 
ant suffered  by  the  breach  of  his  agree- 
ment; that  the  court  refused  to  allow 
them  to  testify,  and  refused  the  ddendant 
the  right  to  such  evidence,  to  which  de- 
fendant objected  and  excepted. "  This 
statement  is  a  little  conFusing.  There  ia 
no  issue  in  the  case  making  evidence  to 
show  damages  to  the  defendant  pertinent. 
We  suppose  this  a  clerical  error  in  the  sub- 
stitution of  the  word  "defendant"  for 
"  plaintiff. "  But  the  exception  isnot  prop- 
erly stated.  It  is  not  shown  that  the  wit- 
nesses were  competent,  nor  that  any  com- 
petent questions  were  propounded  to 
them,  or  any  of  them.  Their  exclusion 
may  have  been  proper  on  that  account: 
and,  until  the  contrary  is  shown,  we  must 
presume  in  favor  of  the  mlingof  the  court. 
And  further,  it  is  not  shown  what  an- 
swer would  have  been  made  by  the  wit- 
nesses, and  we  cannot  assume  that  they 
would  or  would  not  have  been  favor- 
able to  the  appellant.  If  the  answers 
would  have  been  adverse  to  the  appel- 
lant, he  would  not  bavu  been  injured, 
and  cannot  complain;  and,  if  the  an- 
swers  would   have  been  favorable,   the 
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record  sbouldhaTe  shown  tbefact  to  have 
dlscloBed  the  error.  The  party  alleging 
the  error  must  eBtablieh  It.  McAuley  v. 
Harris,  (Tex.)  9  S.  W.  Rep.  679-683;  Rail- 
road Co.  V.  Johnson,  (Tex.)  7  S.  W.  Rep. 
378:  Jacoby  v.  Brigman,  Id.  367;  Mobs  v. 
Cameron,  (Tex.)  1  S.  W.  Rep.  177. 

The  bill  of  exceptions  does  not  show 
that  it  has  been  submitted  to  the  opposite 
party  betore  it  was  signed  and  (iled,  as  re- 
quired by  section  829.  This  should  be 
shown.  These  rules  of  practice  are  Intend- 
ed for  the  protection  of  litigants,  and  are 
the  result  of  many  yearly  efforts  to  devise 
means  to  that  end.  It  is  a  matter  known 
to  all  the  profession,  and  to  the  courts, 
that  many  cases  have  been  reversed  which, 
had  the  entire  proceedings,  or  that  part 
of  them  pertinent  to  the  question  consid- 
ered, been  presented  to  the  appellatecourt, 
would  have  been  affirmed.  The  burden 
of  establishing  errorls  upon  theappellant, 
and  every  presumption  must  be  indulged 
by  this  court  in  favor  of  the  judgment  of 
the  lower  court.  Locichart  v.  Keller, 
(Tex.)  9  S.  W.  Rep.  179, 181.  The  judgment 
is  affirmed. 

Wbioht,C.  J.,  and  Sloan,  J., concurring. 


Martin  et  al.  v.  Bond. 
(Supreme  Court  of  Colorado.    June  20,  1890.) 

EXEMPTIOKS — CONSTBUCTIOIf  OP  STATUTES. 

A  merchant's  stock  in  trade  is  included  in 
Oen.  St  Colo.  c.  60,  g  S2,  which  exempts  from  levy 
and  sale  under  execution  or  attachment  tho  tools, 
implements,  workin;^  unimals,  books,  and  stock  in 
trade  not  exceeding  ii:«)0  in  value,  of  any  mechanic, 
miner,  or  other  person  not  the  head  of  a  family. 

Commissioners'  decision.  Appeal  from 
Pitkin  county  court. 

Wilsoa  &  Stimaon,  for  appellants. 

Pattison,  C.  In  this  case  it  appears 
that  some  time  prior  to  December  21),  1S86, 
the  appellantsinstituted  an  action  against 
the  appellee,  in  which  they  caused  a  writ 
of  attachment  to  be  issued  and  levied  up- 
on her  property,  which  consisted  of  a 
stock  of  merchandise.  Appellee  claimed 
that  a  portion  of  the  property  leried  upon 
was  exempt  from  levy  and  sale.  In  sup- 
port ol  her  claim  she  filed  an  affidavit  In 
which  shestated  "that  she  is  not  the  head 
of  a  family ;  that  she  Is  a  bona  fide  resi- 
dent of  the  state  of  Colorado,  resides  at 
Aspen,  Pitkin  county,  in  said  state,  and  is 
engaged  in  business  in  said  town  as  a 
merchant,  dealing  in  confectionery,  prod- 
uce, fruits,  poultry,  game,  bottled  liquors, 
notions,  etc. ;  that  each  of  the  writs  of  at- 
tachment issued  in  the  above-entitled  ac- 
tion has  been  levied  upon  her  said  stock  of 
goods  and  store  furniture  and  fixtures." 
The  affidavit  furtiier  states  that  certain 
goods,  which  are  particularly  mentioned, 
"constitute  a  part  of  deponent'ssald  stock 
In  trade,  and  are  used  and  kept  by  deponent 
tor  the  purpose  of  carrying  on  her  said  bus- 
iness; that  no  part  of  the  amount  sued  for 
in  either  of  said  actions  is  for  the  purchase 
price  of  property  herein  specified,  or  any 
part  thereof;  that  the  value  of  said  prop- 
erty does  not  exceed  the  sum  of  $300 ;  that 


Bald  deponent  claims  each  one  and  ail  of  the 
articles  hereinbefore  specified  as  exempt 
from  levy  and  sale  under  said  writs  of  at- 
tachment, or  either  of  them;  that  the 
plaintiffs  in  each  of  said  actions  deny  that 
said  property  is  exempt  from  levy  and 
sale  under  said  attachments.  Defendant 
therefore  demands  a  trial  of  her  riglit  to 
said  exemption. "  Upon  this  affidavit,  sup- 
plemented by  a  stipulation  reciting  cer- 
tain facts,  tiie  trial  was  had,  and  resulted 
In  a  judsiuent  declaring  that  the  articles 
of  merchandise  mentioned  in  the  affidavit 
were  exempt  from  execution.  It  was 
agreed  and  stipulated  by  the  parties  that 
at  the  time  of  the  levy  of  the  attachment 
appellee  was  engaged  In  the  mercantile 
business,  and  that  the  value  of  her  entire 
stock  of  goods  was  more  than  $300;  that 
the  articles  specified  in  her  affidavit  con- 
stituted a  part  of  her  stock  in  trade,  and 
were  kept  by  her  for  the  purpose  of  carry- 
ing on  her  business,  and  were  of  the  value 
of  $299.65,  and  no  more.  It  was  further 
agreed  that  appellee  claimed  the  articles 
mentioned  were  exempt  when  the  writs 
were  levied,  and  duly  demanded  their  re- 
turn; that  such  demand  was  refused;  and 
that  no  part  of  the  amount  sued  for  was 
for  purchase  money. 

The  question  presented  to  this  court  Is 
clearly  and  well  defined.  Is  any  part  of 
the  stuck  in  trade  of  a  merchant,  not  the 
head  of  a  family,  kept  for  the  purpose  of 
sale,  exempt  from  execution?  The  ques- 
tion involves  a  construction  of  section  32 
of  chapter  60  of  tho  General  Statutes  of 
this  state,  relating  to  judgments  and  exe- 
cutions. It  is  generally  held  bj'  courts  of 
last  resort  that  exemption  statutes  should 
be  liberally  construed.  In  Thouip.  Hom- 
est.  &  Ex.  §  731.  the  author  says:  "As 
already  seen,  the  courts  are  united  In  the 
conclusion  that  statutes  of  this  kind  ought 
to  be  liberally  construed,  so  as  to  advance 
the  intention  of  the  legislature.  From  this 
general  view  there  are  but  one  or  two  dis- 
senting voices,  among  which  may  be 
named  the  supreme  court  of  Pennsylvania 
and  the  early  supreme  court  of  Minne- 
sota." The  liberal  policy  of  this  state  in 
regard  to  exemption  laws  is  indicated  by 
the  organic  law.  Section  1  of  article  18  of 
the  constitution  expressly  declares  that 
"the  general  assembly  shall  pass  liberal 
homestead  and  exemption  laws. "  The  de- 
cisions of  tliecourts  should  be  in  harmony 
with  this  policy. 

In  the  discussion  of  this  case,  it  is  un- 
necessary to  recite  all  of  the  nine  subdivis- 
ions of  the  section  mentioned.  It  is  suffi- 
cient to  say  that  by  them  liberal  provis- 
ion is  made  for  all  heads  of  families;  that 
they  apply  exclusively  to  the  heads  of  fam- 
ilies ;  that  they  have  no  application  what- 
ever to  a  debtor  who  is  not  the  head  of  a 
family ;  and  that  the  sole  protection  of  a 
citizen  of  the  latter  class  Is  to  be  found  in 
the  following  proviso:  "And  provided, 
also,  fui'ther,  that  the  tools,  implements, 
working  animal's,  books,  and  stock  in 
trade,  not  exceeding  $300  in  value,  of  any 
mechanic,  miner,  or  other  person,  not  be- 
ing the  head  of  a  family,  used  and  kept  for 
the  purpose  of  carrying  on  his  trade  and 
business,  shall  be  exempt  from  levy  and 
sale  on  any  execution  or  writ  of  attach- 
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ment  while  snch  person  is  a  bona.  Ode  real- 
dent  of  this  slate. " 

The  intent  of  this  proviso  is  manifest. 
By  it  the  beneUcent  pro  visions  of  the  stat- 
ute are  extended  to  debtors  of  the  class 
mentioned.  The  sole  question  presented 
Is  whether  the  language  of  the  proviso  is 
snfficientlj'  nontprehensive  to  include  debt- 
ors who,  like  the  appellee,  are  small  trades- 
men or  shopkeepers.  If  It  is  nut,  then  it 
follows  that  the  statute  is  not  uniform  in 
its  application,  because  the  great  army  of 
small  merchants  in  the  state  would  be  en- 
tirely without  protection,  and  no  part  of 
their  property  would  be  exempt  except 
that  specified  in  the  thirty-first  section  of 
the  statute,  to- wit,  "their  necessary  wear- 
ing apparel. "  As  there  is  no  reason  to  be- 
lieve it  to  have  been  the  intention  of  the 
legislature  to  discriminate  against  this 
class  of  citizens,  it  is  clear  that  they  should 
enjoy  the  advantages  of  the  statute,  un- 
less excluded  by  Its  express  language,  or  by 
necessary  implication.  The  language  of 
the  proviso  is  sufficiently  comprehensive 
to  include  merchants  and  tradesmen.  The 
part  to  be  construed  reads  as  follows: 
"The  tools,  implements,  working  animals, 
books,  and  stock  in  trade,  not  exceeding 
$300  in  value,  of  any  meclianic,  miner,  or 
other  person, "  etc.  Appellants  insist  that 
the  -words  "  or  other  person  "are  limited 
In  their  meaning  by  the  specific  words  pre- 
ceding, to- wit,  "any  mechanic,  miner," 
etc.  It  is  claimed  that  these  words  can- 
not be  construed  In  their  general  sense, 
but  that  by  force  of  association  with  the 
specific  words  which  precede  them  they 
are  limited  to  debtors  who,  like  mechanics 
or  miners,  earn  a  livelihood  by  manual 
labor  as  skilled  artisans.  If  this  construc- 
tion should  prevail,  it  necessarily  follows 
that  the  words  "stock  in  trade"  would 
not  apply  to  merchandise  which  is  bought 
and  sold,  but  must  be  limited  to  the  ma- 
terial which  the  mechanic  or  miner  may 
keep  for  the  purpose  of  manufacturing  or 
carrying  on  his  business.  In  aid  of  this 
interpretation  of  the  statute  the  familiar 
rale  of  the  association  of  words  is  Invoked 
that"  where  specific  terms  are  followed  by 
general  terms  the  general  is  restricted  to  a 
sense  analogous  tu  the  specific ; "  the  rule 
osnally  expressed  by  the  words  "  noacitur 
a  Bociia. "  But  the  purpose  of  this  rule,  as 
of  all  rules  of  construction,  is  to  aid  in  dis- 
covering and  defining  the  intent  of  a  stat- 
ute, and  is  In  no  sense  arbitrcury  In  Its 
character.  It  mast,  in  all  cases,  yield  to 
the  higher  principle  of  interpretation,  to- 
wlt,  that  "statutes  must  be  interpreted 
according  to  the  intent  and  meaning,  and 
not  always  according  to  the  letter. "  Pot- 
ter's Dwar.  St.  144.  In  End.  Interp.  St.  § 
410,  it  is  said:  "The  general  object  of  the 
act  also  sometimes  requires  that  the  final 
generic  word  shall  not  be  restricted  in 
meaning  by  its  predecessors.  The  rule,ln 
general  requiring  the  opposite,  is  merely 
an  aid  in  ascertaining  the  legislative  in- 
tent, and,  of  course,  does  not  warrant  the 
court  in  confining  the  operation  of  a  stat- 
tue,  be  it  penal  or  otherwise,  within  limits 
narrower  than  those  intended  by  the  law- 
maker, nor  require  the  entire  rejection  of 
general  terms,  but  is  to  be  taken  and  ap- 
plied in  connection  with  other  principles 


of  statntory  conBtroctlon,  e.  g.,  that  tbe 
declared  Intention  of  the  legislature  is  to 
be  carried  into  effect. "  In  Harrington  v. 
Smith,  28  Wis.  43,  these  principles  are  stated 
in  the  following  comprehensive  language: 
"The  truerule  for  the  construction  of  stat- 
utes is  to  look  to  the  whole  and  every 
part  of  the  statute,  and  the  apparent  in- 
tention derived  from  the  whole,  to  the  sub- 
ject-matter, to  tbe  effects  and  consequen- 
ces, and  to  the  reason  and  spirit  of  tbe 
law ;  and  thus  to  ascertain  the  true  mean- 
ing of  the  legislature,  though  the  meaning 
so  ascertained  may  sometimes  conflict 
with  the  literal  sense  of  the  words." 
"General  words  in  a  statute  must  receive 
a  general  construction,  unless  there  be 
something  in  it  to  restrain  them,  or  11 
there  be  no  express  exception. "  In  Wood- 
worth  V.  State,  26  Ohio  St.l96,MclLVAiNE, 
C.  J.,  uses  the  following  language:  "Now, 
it  must  be  remarked  that  the  rule  of  con- 
struction referred  to  above  can  be  used 
only  as  an  aid  in  ascertaining  the  legisla- 
tive intent,  and  not  torthe  purpose  of  con- 
fining the  operation  of  a  statute  within 
limits  narrower  than  those  intended  by 
the  law-maker.  It  affords  a  mere  sugges- 
tion to  the  judicial  mind  that,  where  it 
clearly  appears  that  the  law-maker  was 
thinking  of  a  particular  class  of  persons 
or  objects,  his  words  of  more  general  de- 
scription may  not  have  been  intended  to 
embrace  those  not  within  tbe  class.  The 
suggestion  is  one  of  common  sense.  Other 
rules  of  construction  are,  however,  equally 
potent,  especially  the  primary  rule,  which 
suggests  that  tbe  intent  of  the  legislature 
is  to  be  found  in  the  ordinary  meaning  of 
the  words  of  the  statute."  Tynan  v. 
Walker,  35  Cal.  634.  To  discover  and  give 
effect  to  the  Intention  of  the  legislature, 
the  statute  should  be  read  in  the  light  of 
these  principles.  If  so  read,  the  intention 
that  its  provisions  should  be  uniform  in 
their  application  seems  clear  and  unmis- 
takable. All  the  subdivisions  of  tbe  sec- 
tion cited,  except  the  seventh,  make  pro- 
vision for  tlie  heads  of  families,  without 
reference  to  the  trade  or  business  in  which 
they  may  be  engaged.  The  sixth  reads  as 
follows :  "  The  tools  and  implements,  or 
stock  in  trade,  of  any  mechanic,  miner,  or 
other  person,  used  and  kept  for  the  pur- 
pose of  carrying  on  his  trade  or  business, 
not  exceeding  f  200  in  value. "  This  pro- 
viaion,  by  a  rigid  application  of  the  rale 
of  noscitar  a  aoeUn,  might  be  limited  in  its 
effect  to  persons  exercising  some  particu- 
lar trade.  But  this  construction  would 
not  be  in  harmony  with  the  spirit  and  in- 
tent of  the  legislature,  as  manifested  in  all 
the  other  subdivisions  of  the  section ,  except 
the  seventh,  which  is  expressly  confined  to 
professional  men.  These  subdivisiuns  are 
general  in  language,  and  apply  to  beads  of 
families,  without  reference  to  the  particu- 
lar trade,  calling,  or  business  which  they 
may  follow.  The  merchant.  If  the  head  of 
a  family,  would  be  included. 

There  is  nothing,  therefore.  In  the  gener- 
al scope  of  the  section  which  sustains  ap- 
pellants' proposition  that  the  proviso  re- 
lating to  those  who  are  not  heads  of  fam- 
ilies is  to  be  limited  to  any  particular  class 
of  debtors.  Unless,  therefore,  the  language 
of  the  proviso  has  the  effect  of  excluding 
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the  merchant,  he  must  \m  held  to  be  In- 
elnded  wtthln  its  provisions.  Thatits  lan- 
gaage  cannot  have  this  effect  is  clear. 
The  articles  enumerated  are  practically 
the  same  as  those  mentioned  in  the  other 
subdivisions,  except  the  furniture,  the  ani- 
mals, food,  supplies,  etc.,  ordinarily  kept 
by  the  head  of  a  family.  These  articles  are 
"tools,  implements,  working  animals, 
books,  and  stock  In  trade. "  This  descrip- 
tion of  exempt  property  Is  quite  broad 
enough  to  show  that  It  was  the  intention 
ol  the  legislature  to  extend  to  this  class  of 
debtors  the  same  protection  that  is  afford- 
ed by  the  statute  to  heads  of  families. 
And  this  intention  is  manifested  aiswellby 
the  description  contained  tn  the  proviso 
of  the  persons  who  are  declared  to  be  en- 
titled to  its  benefits, — "mechanics,  miners, 
or  other  persons."  That  these  general 
words  may  include  the  merchant,  cannot 
be  doubted,  and,  inasmuch  as  the  entire 
statute  reveals  an  intention  on  the  part  of 
the  legislature  to  protect  all  citizens  alike, 
effect  should  be  given  to  such  intention  by 
extending  its  provisions  to  the  shopkeep- 
er as  well  as  the  mechanic.  In  the  case  of 
Watson  V.  Lederer,  11  Colo.  577,  19  Pac. 
Hep.  602,  the  position  of  appellants  was 
stated  by  Beck,  C.  J.,  in  the  following  laii- 
Koage:  "For  the  appellant  it  is  urged 
that  the  appellee  does  not  come  within  the 
class  of  persons  herein  specified,  tor  the 
reason  that  he  Is  neither  a  mechanic  nor  a 
miner,  and  for  the  fnrther  reason  that  the 
words  'or  other  person'  limit  the  benefits 
of  the  provision  to  persons  of  like  buBlneHS 
as  those  named,  according  to  the  maxim 
noscltur  a  socils,  which  excludes  the  plain- 
tiff from  the  protection  of  the  statute,  its 
language  not  being  descriptive  of  the  busi- 
ness In  which  he  was  engaged.  Appel- 
lant's counsel  contends  that,  in  order  to 
entitle  a  person  to  exemption  under  the 
designation  'other  person,'  he  must  follow 
a  trade  or  business  of  the  same  clacs  or 
kind  as  a  mechanic  or  miner,  and  must 
earn  his  livelihood  by  his  manual  labor  as 
a  skilled  artisan  or  handicraftsman.  We 
are  of  the  opinion  that  the  statutory  pro- 
vision In  question  is  not  capable  of  such  a 
narrow  construction,  and  therefore  cannot 
adopt  it."  In  that  case  it  was  held  that 
"the  horse,  wagon,  and  harness  of  an  un- 
married man,  engaged  in  the  business  of 
assaying  and  sampling  ores,  [and  necessa- 
rily used  In  the  prosecution  of  his  busi- 
ness,] are  exempt  from  execution,  under 
the  proviso  at  the  end  of  Gen.  St.  §  32,  p. 
602,  that  the  tools,  etc.,  of  a  mechanic, 
minor,  or  other  person,  not  exceeding  f  300 
In  value,  shall  be  exempt  from  levy  and 
sale. " 

The  particular  question  here  presented 
was  expressly  excepted  In  the  case  cited. 
The  court  said :  "  It  appearing,  then,  that 
piovision  is  made  in  the  several  subdivis- 
ions comprising  the  body  of  the  act  for  the 
skilled  and  the  unskilled,  the  learned  and 
the  unlearned,  and  these  several  subdivis- 
ions being  grouped  together  in  a  single 
sentence  In  the  proviso,  the  ap]>llcation 
thereto  of  the  maxim  Dosclttira  soeilfi,  in- 
stead of  limiting  its  provisions  to  skilled 
labor  only,  extends  them  to  the  members 
of  all  lawful  avocations  who  earn  their 
Urelihood  by  their  own  exertions,  whether 


manual  or  mental,  and  who-  necessarily 
use,  in  the  due  prosecution  thereof,  specific 
articles  of  personal  property  of  likecharac- 
ter  with  those  specified  in  the  statute. 
This  does  not  inclade  articles  of  merchan- 
dise; and  no  opinion  is  now  expressed  con- 
cerning the  import  of  the  term  'stock  in 
trade'  as  used  in  the  statute. "  The  learned 
Judge  was  careful  not  to  express  an  opin- 
ion as  to  "merchandise,"  and  equally  care- 
ful not  to  say  anything  which  might  tend 
to  exclude  the  "  stock  in  trade  "  of  a  mer- 
chant from  the  operation  of  the  statute 
under  consideration. 

The  corresponding  provision  of  the  stat- 
ute of  Kansas  l8  as  follows:  "The neces- 
sary tools  and  implements  of  any  me- 
chanic, miner,  or  other  person,  nsed  and 
kept  for  the  purpose  of  carrying  on  his 
trade  or  business,  and.  In  addition  there- 
to, stock  in  trade,  not  exceeding  $400  in 
value."  Gen.  St.  pp.  478,  474,  §  3.  In  Be- 
quillnrd  v.  Bartlett,  19  Kan.  882,  it  was 
held  that  "this  provision  did  not  inclade 
articles  of  merchandise  bought  by  a  mer- 
chant to  be  sold  again  on  speculation." 
But  in  the  same  case  it  was  held  that 
watches  and  Jewelry  manufactured  by  a 
watchmaker  and  Jeweler,  whether  manu- 
factured for  a  particular  customer  upon 
special  ordere,  or  for  customers  generally, 
and  for  sale  to  any  person  who  might  wish 
to  purchase,  whether  completed  or  not 
completed,  are  exempt  from  levy  and  sale. 
It  is  difficult  to  see  upon  what  principle 
the  stock  of  the  watchmaker,  who  manu- 
factures his  watches  forsale,  is  to  bedistin- 
guished  from  that  of  the  jeweler,  who,  in 
addition  to  the  manufacture  of  watches, 
may  purchase  them  and  keep  them  forsale. 
In  the  one  case,  the  watch  made  by  the 
watchmaker  for  sale  would  be  exempt 
from  execution,  while  the  watch  bought 
by  him  for  sale  would  not  be  exempt.  So 
nice  a  distinction  is  hardly  consonant 
with  the  elementary  principle  of  construc- 
tion that  exemption  statutes  should  be 
construed  liberally.  The  question  was  di- 
rectly involved  in  the  case  of  Grimes  v. 
Byrne,  2  Minn.  8».  (Gil.  72.)  The  language 
of  the  statute  of  ttiat  state  is  the  same  as 
that  of  Kansas.  It  was  held  that  the  stock 
of  a  merchant  was  not  exempt  from  exe- 
cution. But  in  Wisconsin  a  different  con- 
struction prevails.  In  Wicker  v.  Couistock, 
52  Wis.  315,  9  N.  W.  Rep.  25.  it  was  held 
that  "the  statute  which  exempts  from  exe- 
cution 'the  tools  and  implements,  or  stock 
in  trade,  of  any  mechanic,  miner,  or  other 
person,  used  or  kept  for  the  purpose  of 
carrying  on  his  trade  or  business,  not  ex- 
ceeding f'JOO  In  value,'  held  to  apply  to 
the  stock  of  goods  kept  on  sale  by  a  mer- 
chant. "  In  the  course  of  the  opinion  Lyon, 
J.,  says:  "Looking  through  these  stat- 
utes, we  find  no  adequate  provision  in 
favor  of  merchants  or  shopkeepers  as  a 
class,  unlens  It  Is  contained  in  the  statute 
under  consideration.  Their  little  stocks 
in  trade  may  be  as  Indispensable  to  the 
support  of  their  families  as  are  the  tools  of 
the  mechanic  or  miner,  the  press  and  types 
of  the  printer,  or  the  library  of  the  lawyer. 
Why  should  they  not  have  the  same  pro- 
tection as  the  others?  And,  when  we  find 
language  in  a  statute  which  ma.v  fairly  be 
construed  as  giving  them  the  same  protec- 
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tlon  extended  to  other  classeB  of  debtors, 
wby  should  not  that  construction  be 
adopted?" 

There  is  no  reason  to  be  found,  either  In 
the  letter  or  the  spirit  of  the  statute,  or  In 
the  general  policy  of  the  law  of  this  state, 
asezpresse<l  in  the  constitution,  why  the 
construction  which  prevails  in  Wisconsin 
should  not  he  adopted  by  this  court,  and 
the  statute  held  to  apply  to  the  merchant 
or  shop-Iii«per  as  well  as  the  mechanic. 
The  judgment  should  be  aflrmed. 

We  concur :    Rkbd  and  Richmond,  CC. 

Per  Cckjam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is 
atUrmed. 


GuTSHALL  V.  Helm. 
{Supreme  Cnurt  of  Colorado.    June  18,  1890.) 
APPEAI/— AssiaxMBKT  OP  Ekboss. 
Where  the  verdict  is  sustained  by  the  evi- 
dence, and  the  charge  to  the  Jury  is  correct,  the 
Judgment  will  be  affirmed. 

Commissionera'  decision.  Appeal  from 
district  court,  Lake  county. 

A.  W.  Stone,  for  appellant.  Bueker  & 
Ewing,  for  appellee. 

Reed,  C.  This  suit  was  brought  by  ap- 
pellee (plaintiff)  against  the  appellant 
(defendant)  to  recover  the  amount  due  on 
three  several  promissory  notes.  Thenotes 
were  made  by  the  defendant,  and  paya- 
ble to  the  order  of  the  plaintiff.  There 
was  no  question  in  regard  to  the  consid- 
eration for  which  the  notes  were  made, 
nor  as  to  the  amount  due  upon  them. 
Their  execution  was  admitted.  The  de- 
ftndant,  by  answer,  set  up  several  matters 
as  set-offs  and  counter-claims.  The  testi- 
mony regarding  them  was  conflicting  and 
contradictory.  No  errors  are  assigned  to 
the  admission  or  rejection  of  testimony. 
Exceptions  to  the  charge  of  the  court  to 
the  jury  were  not  reserved  in  such  manner 
as  to  entitle  them  to  he  renewed  on  ap- 
peal. Keith  V.  Wells,  14  Colo.  — ,  23  Pac. 
Rep.  991.  An  examination  of  the  charge, 
however,  shows  it  to  have  been  substan- 
tially correct  as  to  the  law  of  the  case, 
fair,  clear,  and  easy  to  be  understood. 
The  quostionsto  be  determined  by  the  jury 
were  those  of  facts.  There  was  sufficient 
evidence  to  warrant  the  finding.  It  was 
not  against  the  weight  or  preponderance 
of  evidence,  hence  It  should  not  be  dis- 
turbed ;  and,  the  Instructions  being  sub- 
stantially correct,  as  above  stated,  the 
judgment  should  be  afBrmed. 

Richmond  and  Pattisox,  CC.,  concur. 

Per  Curiam.  Kor  the  reasons  stated  in 
the  foregohig  opinion  the  judgment  is 
aflirmed. 


Gkeeley  Irrigating  Co.  et  a/,  v.  HofSE. 
{Supreme  Court  of  Colorado.     June  80,  1880.) 

IKKIOATION  CoMFANIEB— L1ABII.ITT  FOB  OVSB- 

ru>w — ^Neougbkce — ^Pboximate  Causb. 
1.  Defendants  permitted  the  water  to  overflow 
the  banks  of  their  ditch,  and  flood  plaintiff's  laud, 


though  they  had  been  warned  that  the  ditch  was 
rumiinfr  too  fuU,  and  that  the  water  was  in  dan- 
ger of  escaping  unless  the  flow  was  diminished. 
After  this  warning  the  superintendent,  at  the 
request  of  one  of  the  trustees  of  the  company, 
raised  the  head-gates,  and  Increased  the  flow. 
Held,  that  defen<£uits  were  liable  under  Qen.  St. 
Colo.  §§  312,  1788,  1738,  requiring  the  owners  of 
ditches  and  canals  to  keep  them  in  good  condition, 
so  as  to  prevent  the  escape  of  water  to  adjacent 
property. 

2.  Defendants' liability  arises  from  thelrfail- 
ure  to  exercise  ordinary  care  in  preventing  the 
escape  of  the  water. 

3.  Defendants  cannot  avoid  the  consequence 
of  their  own  negligence  on  the  plea  that  gophers 
burrowed  the  bank^,  and  that  therefore  the  over- 
flow was  the  result  of  unavoidable  accident 

Appeal  from  district  court,  Weld  county. 

J.  M.  Freeman  and  C.A.  Bennett,  (Rnlph 
Talbot,  of  counsel,)  for  appellants.  H. 
N.  Haynea  and  J.  W.  McCreary,  tor  appel- 
lee. 

Richmond,  C.  This  action  was  brought 
to  recover  damages  resulting  from  the  al- 
leged negligence  of  defendants,  appellants 
herein,  in  the  use  and  maintenance  of  an 
irrigating  canal.  By  the  complaint,  it  is 
alleged  that  tuc  plaintiff,  appellee  herein, 
was  the  owner  of  a  certain  lot  of  land  in 
the  city  of  Greeley,  upon  which  she  had  set 
out  apple  trees,  raspberry  canes,  and 
strawberry  plants;  that  the  defendants, 
the  Greeley  Irrigating  Company  and  the 
city  of  Greeley,  were  the  owners  of,  and 
were  operating,  an  Irrigating  ditch  known 
as  "Canal  No.  3;"  that  said  irrigating 
ditch  was  constructed  along  and  near 
the  premises  of  plaintiff;  that  on  or 
about  June  16, 1885,  the  defendants  negli- 
gently and  wrongfully  caused  and  permit- 
ted the  water  to  run  in  said  canal,  bank 
full,  and  beyond  the  capacity  of  said  canal 
to  carry  water ;  that,  solely  by  reason  of 
the  negligence  and  wrongful  management 
of  said  canal  by  said  defendants,  the  wa- 
ter overflowed  the  banks  thereof,  and 
flowed  down  a  steep  decline  and  land  b»- 
low,  forming  a  pond  of  abour.  five  acres  in 
extent  and  about  two  feet  deep,  from 
which  point  the  water  gradually  flowed 
and  found  its  way  through  the  interven- 
ing land  to  and  upon  the  land  of  plaintiff; 
that  about  three  acres  of  plaintiff's  land 
became  submerged,  and  so  remained  sub- 
merged for  a  period  of  about  two  months, 
which  resulted  in  the  destruction  of  the 
apple  trees,  raspberry  canes,  and  straw- 
berry plants,  to  plaintiff's  damage  in  the 
sum  of  $1,840.  The  defendants  answer, 
denying  neglieence,  or  that  they  caused 
or  permitted  the  water  to  run  in  said  ca- 
nal beyond  the  capacity  of  said  canal  to 
safely  carry  water.  They  admit  that  on 
or  about  the  16th  of  .lune,  1885,  there  was 
a  breach  or  washout  In  the  bank  of  their 
said  canal,  but  deny  that  it  was  of  the  ex- 
tent alleged  in  the  complaint,  and  aver 
that  the  stream  of  water  which  flowed 
through  the  breach  ran  down  a  steep  de- 
cline, and  into  a  pond  which  had  existed 
loug  prior  to  the  IGth  of  June,  1885;  that 
said  pond  is  the  identical  pond  or  sub- 
merged urea  mentioned  in  plaintiff's  com- 
plaint; and  further  aver  that  the  break 
was  an  unavoidable  accident  caused  by 
gophers  burrowing  in  the  hank;  that  no 
degree  of  skill  or  foresight  of  defendants 
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conid  have  prevented  the  same;  and  deny 
that  any  water  from  said  canal,  on  ac- 
count of  Bald  break,  ever  found  its  way  up- 
on the  land  of  plaintiff,  or  that  plaintiff 
was  dauiaged  on  account  of  said  break  in 
eaid  canal.  Plaintiff  replies  to  the  an- 
swer, and  denlcH  that  the  breach  was  an 
unavoidable  accident,  or  that  It  occurred 
without  fault  of  defendants,  or  was  caused 
by  the  burrowing  of  gophers  in  the  bank 
of  the  canal.  The  cause  was  tried  to  a 
jury,  who  returned  a  verdict  against  de- 
fendants for  the  sum  of  f  750.  Motion  for 
a  new  trial  was  denied,  and  judgment  en- 
tered against  the  defendants  for  the 
amount  of  the  verdict.  To  reverse  this 
judgment,  defendants  prosecute  this  ap- 
peal. 

There  are  several  asslgnuients  of  error, 
but  appellants  in  their  brief  discuss  but 
two:  "(1)  That  the  verdict  was  contrary 
to  the  law  and  the  evidence;  (2)  that  the 
court  erred  in  Its  Instructions  to  the  jury. " 

The  testimony  tends  to  prove  that  ap- 
pellee's property  was  seriously  Injured. 
Apple  trees,  raspberry  canes,  and  straw- 
berry vines,  with  the  growing  fruit  there- 
on, were  destroyed  by  means  of  the  water 
escaping  from  the  irrigating  canal  owned 
and  managed  by  appellants.  E.  P. 
House,  testifying  on  behalf  of  the  plain- 
tlB,  says  that  four  daj-s  prior  to  .Tune  17, 
18S.n,  the  ditch  had  been  running  bank  full 
of  water,  or  within  an  inch  and  a  half  of 
the  top ;  that  on  Saturday,  .Tune  13th,  he 
informed  the  superintendent,  Levi  Cole,  of 
the  danger,  and  expressed  to  him  his  ap- 
prehensions of  serious  Injury  to  his  wife's 
property;  that  Cole  replied,  "I  have  been 
ordered  by  the  trustees  to  run  the  ditch 
bank  full  until  they  get  through  Irrigat- 
ing," to  which  House  remarked,  "It  will 
burst  pretty  soon,  and  drown  us  out. " 
Cole  responded  that  he  "  did  not  care  if  It 
flooded  the  whole  damn  town;  the  trus- 
tees would  have  to  pay  the  damages." 
House  testified  to  a  further  conversation. 
In  which  Cole  stated  that  two  of  the  trus- 
tees of  the  Irrigating  company,  J.  E.  Davis 
and  Dr.  Camp,  were  urging  him  to  supply 
more  water,  and  that  Cole  informed  them 
that  the  water  was  running  as  high  or 
higher  than  the  ditch  would  safely  carry, 
and  mentioned  a  break  west  of  appellee's 
land,  and  another  break  above  the  land  of 
Alex.  Moore.  The  trustees  replied  that  they 
wanted  him  to  run  more  water  to  them, 
if  it  broke  the  ditch  from  one  end  to  the 
other.  Joseph  Stowell  testified  that  Supt. 
Cole  had  said  a  day  or  two  before  the 
break:  "I  know  I  am  running  too  much 
water,  but  I  have  to  obey  orders  of  those 
fellows  on  the  delta."  Charles  Nichols  tes- 
tified on  behalf  of  plaintiff  that  on  the 
morning  on  which  the  break  occurred  the 
main  ditch  was  running  as  much  as  the 
bank  would  carry.  At  his  place  they  had 
to  lay  down  planks  to  get  to  the  stable, 
owing  to  the  water  running  out  of  the 
ditch,  and  flooding  between  liis  house  and 
bam.  "The  water  came  to  the  top  of  the 
ditch  bank  at  our  place,  and  overflowed. 
The  water  at  the  break  was  running  over 
the  top  of  the  bank,  and  ran  for  about 
two  feet  before  It  reached  the  hole." 
Supt.  Cole,  on  cross-examination,  testified 
that  on  Sunday,  Immediately  preceding 


the  break,  he  went  to  the  head-gates  ot 
the  defendants'  ditch  in  company  with  Dr. 
Camp,  one  of  the  trustees  of  the  company, 
and  raised  the  head-gate  a  trifle.  This 
wiu)  the  next  day  after  Mr.  House  bad 
called  hlB  attentlonto  the  fact  that  he  was 
running  the  ditch  too  full,  and  that  he 
was  afraid  the  ditch  would  break.  That 
he  raised  the  head-gate,  at  the  request  of 
Dr.  Camp,  and  expressed  the  opinion  that 
the  ditch  was  running  then  as  full  as  it 
would  stand.  That  Dr.  Camp  replied,  "I 
think  we  will  try  a  little  more  water. " 
If,  instead  of  raising  the  head-gate,  be  had 
lowered  It,  It  would  have  had  a  tendency 
to  prevent  danger  from  a  certain  rise  In 
the  river,  or  the  ditch  becoming  too  full. 
Various  exhibits  were  introduced  at  the 
trial  of  the  cause,  and  the  attention  of 
witnesses  were  directed  to  these  exhibits, 
and  the  exact  locality  of  the  break  was 
pointed  out  to  the  jnry.  Several  witness- 
es testifled  on  behalf  of  the  plaintiff  in  ad- 
dition to  those  above  named ;  and  their 
testimony,  as  we  view  it,  tends  to  sup- 
port the  tcHtimony  of  House,  Nichols,  and 
Stowell.  Supt. Cole,  as  far  as  the  abstract 
discloses,  dues  not  deny  having  used  the 
language  testifled  to  by  House.  This 
and  other  testimony,  it  seems  to  us,  was 
amply  sufilcient  to  warrant  the  jury  in 
flnding  for  the  plain tlH. 

.Section  812,  Gen.  St.  1883,  provides  as 
follows:  "Every ditch  company  organized 
under  the  provisions  of  this  act  shall  be 
required  to  keep  their  ditch  in  good  condi- 
tion, so  that  the  water  shall  not  be  al- 
lowed to  escape  from  the  same  to  the  in- 
jury of  any  mining  claim,  road,  ditch,  or 
other  property.  •  •  •"  Section  1728, 
Id.,  provides  that  "the  owner  or  owners 
of  any  ditch  for  irrigation  or  other  pur- 
pose shall  carefully  maintain  the  embank- 
ments thereof,  so  that  the  waters  of  such 
ditch  may  not  flood  or  damage  the  prem- 
ises of  others.  •  •  •"  Section  1733,  Id., 
provides  that  the  "owner  of  any  Irrigat- 
ing or  mill  ditch  shall  carefully  maintain 
and  keep  the  embankments  thereof  In  good 
repair,  and  prevent  the  water  from  wast- 
ing." It  is  admitted  by  appellants.  In  ar- 
gument, that  the  above  sections  of  the 
statute,  properly  construed.  Impose  upon 
the  owners  a  duty,  and  that  "every  ditch 
company  is  required  to  keep  their  ditch  in 
such  good  repair  and  condition  that  the 
water  of  the  same  cannot  readily  and  eas- 
llj' escape  therefrom  to  the  Injury  ot  any 
property;  and,  especially,  such  owners 
must  not  allow  or  peruilt  the  water  to  es- 
cape therefrom  to  the  damage  of  other 
property."  Accepting  this  admission  as 
being  the  true  Interpretation  ot  the  spirit 
and  purpose  of  the  sections  above  referred 
to,  one  cannot  escape  the  conclusion  that 
the  plaintiff  Is  entitled  to  recover  for  such 
injuries  as  resulted  from  negligence  of  de- 
fendants in  the  use  and  maintenance  of 
the  ditch.  True  it  is  that  in  the  mainte- 
nance of  the  ditch  the  defendants  were  en- 
gaged in  a  lawful  pursuit,  and  it  is  not 
necessary  for  us  to  extend  ths  operation 
of  these  provisions  beyond  appellants'  ad- 
mission, so  far  as  this  case  is  concerned. 
The  conclusion  of  the  court  in  Ditch  Co.  v. 
Anderson,  8  Colo.  131,  6  Pac.  Bep.  515,  was 
that,  tor  injuries  resulting  from  an  exer- 
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else  of  lawful  power  In  an  Improper,  care- 
less, or  negligent  manner,  a  remedy  may  be 
bad.  Water  Co.  t.  MlddauKh,  12  Colo.  448, 
21  Pac.  Bep.  56.5,  (of  opinioa;)  1  Thomp. 
Neg.  101.  It  can,  without  doubt,  be  said 
that  the  defendants  are  responsible  for 
any  damage  occasioned  to  plaintiff's  prop- 
erty by  reason  of  tlielr  failure  or  neglect 
to  keep  the  ditch  in  a  state  of  preservation 
and  repair,  and  to  so  maintain  and  man- 
age the  ditch  as  to  prevent  injury  to  plain- 
tiff's property  while  they  so  use  and  con- 
trol the  same;  and  for  any  injury  to  the 
plalntiS's  property  caused  by  overflow  of 
the  waters  entering  the  ditch,  resulting 
either  directly  or  indirectly  from  the  negli- 
gence of  defendants  In  keeping  the  same  in 
good  repair,  or  in  the  manner  of  Its  use 
while  under  their  control,  they  are  respon- 
sible in  damages.  Bichardson  v.  Kler,  37 
Cal.  263.  If  there  was  a  failure  on  the  part 
of  the  defendants  to  comply  with  an  express 
requiremcntof  the  statute  In  the  construc- 
tion, maintenance,  or  use  of  this  irrigating 
ditch,  whereby  injury  resulted  to  the  plain- 
tiff, there  can  be  no  question  but  plaintiff 
is  entitled  to  recover.  In  Wilson  v.  Turn- 
pike Road,  21  Barb.  68,  It  was  held  that  an 
"omission  to  comply  with  the  statutory 
reqaii'ement  is  a  nnisancef  or  which  a  party 
injured  without  negligence  on  his  part 
may  claim  damages.  City  of  Fekin  v. 
Newell,  26  Til.  320.  The  evidence  and  the 
authorities  above  recited  satisfy  us  that 
the  findings  of  the  Jury  in  this  case  were 
not  contrary  to  the  law  and  the  evidence. 
The  nextquestion  presented  for  our  con- 
sideration is  the  alleged  error  In  the  in- 
struction of  the  court  to  the  jury.  In  sup- 
port of  this  contention  the  appellants  call 
our  attention  to  a  certain  portion  of  the 
charge  given  to  the  jury  by  the  judge,  and 
insist  that  it  was  wholly  unwarranted  by 
the  evidence  and  by  the  law.  It  is  a  mat- 
ter of  no  great  difficulty  tor  one  to  ex- 
tract certain  portious  of  a  charge  given 
by  a  trial  judge,  and  to  argue  that  such 
portions  were  wholly  unwarranted  by  the 
law  and  the  evidence  In  the  case.  The  rule 
of  this  court,  established  by  a  number  of 
cases.  Is,  however,  that  the  charge  should 
be  considered  as  a  whole ;  and,  when  so 
considered,  if  it  shall  appear  that  the 
jury  could  not  have  been  misled  thereby, 
the  cause  will  not  be  reversed.  We  will 
consider  the  instruction  under  this  rule. 
It  Is  insisted  that  the  court  erred  in  not 
charging  that  the  defendants  were  only 
liable  for  want  of  ordinary  care  and  dili- 
gence In  maintaining  the  banks  of  their 
ditch,  and  the  flow  of  water  therein,  and 
tbat  by  the  charge  he  Imposed  an  addi- 
tional burden  upon  the  defendants,  who 
wei-e  carrying  on  a  lawful  en  lerprise  of 
public  necessity.  The  court,  in  substance, 
instructed  the  jury  that,  under  the  provis- 
ions of  the  statute.  It  was  the  duty  of  the 
defendants  to  keep  theirditch  in  good  con- 
dition, so  that  the  water  shall  not  be  al- 
lowed to  escape  from  the  same  to  the  in- 
jury of  other  property;  that  the  object 
and  intention  of  the  various  provisions  of 
the  statute  Is  tbat,  while  dit<:h  companies 
In  towns  and  cities  have  a  right  to  have 
Irrigating  ditches  constructed,  and  to 
maintain  and  operate  them,  yet  they  must 
see  to  it  that  they  so  construct  the  banks 


of  their  ditches,  and  thsit  they  so  operate 
and  maintain  the  ditches,  that  the  water 
thus  found  in  the  artificial  channels  shall 
not  escape  over  or  through  the  banks  of 
the  ditch,  and  flood  the  premises  of  others, 
and  do  damag;c  and  Injury  to  the  proper- 
ty of  otherH ;  and  If,  bj'  reason  of  the  neg- 
ligence of  the  defendants  in  this  case,  either 
by  leaving  the  banks  in  an  improper  con- 
dition, or  by  roason  of  suffering  the  water 
to  run  at  so  great  a  height  that  it  would 
be  liable  to  break  over  even  good  embank- 
ments, a  quantity  of  water  either  great  or 
small,  provided  it  was  of  sufficient  volume 
to  do  (Considerable  damage,  did  so  escape 
from  defendants"  irrigating  ditch,  and 
flooded  the  premises  of  plaintiff,  and  in- 
jured her  property,  then  she  is  entitled  to 
recover  from  defendants  the  amount  of 
damage  that  she  thereby  sustained.  Fur- 
ther, that  the  burden  of  proof  was  on  the 
plaintiff  to  show  that  this  water  broke 
through  by  the  mismanagement  or  imper- 
fect construction,  repair,  or  management 
of  the  ditch,  and  damaged  property  of  the 
plaintiff;  and  the  burden  devolves  upon 
the  plaintiff  to  show  the  amount  of  dam- 
age to  her  property,  or  the  value  of  the 
property  destroyed.  Taking  the  charge 
to  the  Jury  as  a  whole,  we  are  unable  to 
escape  the  conclusion  that  the  court  in- 
structed the  jury  correctly.  It  seems  to 
as  that  the  judge  particularly  called  the 
attention  of  the  jury  to  the  fact  that  the 
jtlalntiff's  right  of  recovery  was  based  up- 
on tbe  negligence  of  the  defendants,  and 
that  it  was  the  duty  of  tbe  plaintiff  to 
prove  to  the  satisfaction  of  the  jury  the 
extent  of  such  negligence,  and  the  value  of 
the  pi-operty  destroyed  by  reason  of  such 
negligence.  The  instruction,  taken  as  a 
whole,  does  not  go  beyond  the  admitted 
liability  of  the  defendants  in  appellants' 
brief.  It  does  not  extend  the  liability  be- 
yond the  limits  ot  the  statute.  It  does 
not  go  to  the  extent  of  saying  tbat  a  non- 
compliance with  the  statutory  require- 
ments is  a  nuisance,  and  a  party  injured 
thereby  may  recover  his  damages  without 
proof  of  negligence,  as  was  held  in  Wilson 
V.  Turnpike  Boad,  and  City  of  Pekln  v. 
Newell,  supra. 

In  reference  to  tbe  defense  based  upon 
the  claim  that  the  accident  was  unavoid- 
able, and  occurred  wholly  without  fault 
on  the  part  of  the  defendants,  but  resulted 
from  the  burrowing  of  gophers  in  the 
banks  of  the  canal.  It  Is  sufficient  to  say 
that  It  is  contrary  to  the  testimony.  The 
evidence  shows  that  the  defendants  were 
grossly  negligent;  that  they  wholly  disre- 
garded timely  warnings  as  to  the  inevita- 
ble result  of  their  conduct  in  attempting 
to  carry  water  beyond  the  capacity  of  the 
ditch ;  and,  being  themselves  in  fault,  they 
cannot  be  permitted  to  take  refuge  under 
the  plea  of  unavoidable  accident. 

The  question  of  negligence  was  a  ques- 
tion for  the  jury.  It  was  for  them  to  de- 
termine whether  the  defendants  had  kept, 
maintained,  and  used  the  ditch  according 
to  the  spirit  and  intent  of  the  statute; 
and  we  are  not  prepared  to  say,  after  a 
careful  review  of  the  testimony  embraced 
in  the  abstracts  furnished  by  appellantE 
and  appellee,  that  their  conclusion  was  in- 
correct.   Satisfied  as  we  are  that  the  evt 
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dence  warranted  the  verdict,  and  that  the 
Jury  were  not  misled  by  the  instruction  ol 
the  court,  we  think  the  judgment  should 
be  affirmed. 

Rbgd  and  Pattibon,  CO.,  concur. 

Feb  Cubiam.  For  the  reasons  stated  In 
the  foregoinfc  opinion  the  ladgment  is 
affirmed. 

Mr.  Justice  Elliott,  baring  presided  at 
the  trial  in  the  court  below,  did  not  sit  in 
this  cause. 


Ber.vheimek  v.  City  of  Leadville. 
(Supreme  Court  of  Colorado.    June  30,  1890.) 

IN8DHA.XCE   AOENT8 — BROKERS. 

An  Insurance  agent  employed  by  one  com- 
pany to  represent  it  in  soliciting  applications  for 
insurance,  with  authority  to  write  and  issue  poli- 
cies, is  not  an  insuraoce  broker,  nor  subject  to  a 
city  ordlDBDce  requiring  insurance  brokers  to  pay 
B  license  fee. 

Commissioners'  decision.  Error  to  coun- 
ty court,  Lake  county. 

S.  D.  Wainag  and  J.  B.  Mosby,  lor  plain- 
tiff in  error.  J.  D.  Fleming  and  Cbas.  H. 
Weutell,  lor  defendant  in  error. 

Pattibon,  C.  It  appears  from  the  rec- 
ord In  this  case  that  on  September  2, 1885, 
plaintiff  in  error  was  arrested  lor  the  vio- 
lation of  §  10,  c.  11,  of  an  ordinance  of 
the  city  of  Leadville.  The  offense  charged 
was  that  plaintiff  in  error  "did  engage  in, 
pursue,  and  carry  on  the  business  and  oc- 
cupation of  an  insurance  broker,  without 
first  having  obtained  a  license  from  the 
city  of  Leadville,  as  required  by  tlie  ordi- 
nanceti, "  etc.  He  was  duly  tried  by  the 
police  magistrate,  adjudged  to  be  guilty, 
and  fined  f  13  and  costs.  Subsequently,  up- 
on appeal  to  the  county  court  of  Lalce 
county,  a  new  trial  was  had,  and  he  was 
again  convicted,  and  a  fine  of  five  dollars 
and  costs  was  imposed.  A  review  of  this 
Judgment  is  sought  in  this  court. 

The  proceeding  was  had  under  section  10 
of  an  ordinance  entitled"  An  ordinance  for 
compiling  the  general  ordinances  of  the 
city  of  Leadville,  adopted  January  2, 1885. 
By  this  section  the  amount  of  the  license 
fees  Is  fixed,  which  are  required  to  be  paid 
to  the  clerk  of  that  city,  for  the  privilege 
of  exercising  certain  trades  and  avoca- 
tions. The  part  of  the  section  presented 
for  consideration  reads  as  follows:  "The 
several  amounts  to  be  paid  to  the  said 
clerk  for  licenses  imposed  by  the  said  coun- 
cil upon  the  applicant  shall,  in  addition 
to  the  fee  for  issuing  the  same,  of  50  cents, 
to  be  paid  to  the  city  clerk,  be  as  follows, 
[among  others:]  Insurance  brokers,  ^50 
per  annum. "  To  enforce  the  ordinance,  it 
was  provided  that,  upon  conviction  for  a 
violation  of  its  provisions,  a  fine  of  not 
less  than  $.i,  nor  more  than  $200,  should 
be  Imposed,  etc.  Was  plaintiff  in  error  sub- 
ject to  this  provision? 

The  city  of  Leadville  was  organized  un- 
der the  statute  rela  ting  to  towns  and  cit- 
ies which  was  In  force  In  1877.  The  office 
performed  by  the  provisions  of  that  and 
similar  statutes  ia  claiirly  and  well   de- 


fined. These  statutes  confer  upon  com 
munitles  within  this  state  authority  to 
exercise  the  powers  of  municipal  corpora- 
tions upon  compliance  with  their  provis- 
ions. When  the  necessary  steps  have  l>een 
taken  to  secure  the  pri  vileges  and  franchises 
offered  by  the  law,  and  proper  proof  has 
been  made  of  compliance  therewith,  then 
such  community  becomes  a  municipal  cor- 
poration, and  is  authorised  to  exercise  all 
the  powers,  rights,  franchises,  and  privi- 
leges particularly  mentioned  in  the  act 
under  which  the  organisation  was  perfect- 
eel.  It  Is  a  well-settled  elementary  princi- 
ple that  thecharterof amaniclpalcor|>ora- 
tlon,  or.  If  organized  under  a  general  law, 
that  such  general  law,  is  the  Instrumental- 
ity by  means  of  which  the  legislature  of 
the  state  delegates  to  the  municipal  body 
the  right  to  exercise  such  franchises,  and 
such  legislative  power  and  authority,  as 
may  be  essential  to  the  safety,  well-being, 
and  prosperity  of  the  community.  It  is 
e<iually  well  settled  that  the  chartei  or 
the  law  by  which  the  municipal  body  is 
created  Is  to  be  sti-ictly  construed,  and 
that  no  powers  are  to  be  exercised  except 
those  which  are  expressly  conferred,  or 
which  exist  by  necessary  implication.  This 
principle  of  the  law  is  expressed  with  ex- 
traordinary clearness  In  1  Dill.  Mun.  Corp. 
§  89 :  "  It  Is  a  general  and  undisputed  prop- 
osition oflaw  that  a  municipal  corporation 
possesses  and  can  exercise  the  following 
powers,  and  no  others :  First,  thosegrant- 
ed  in  express  words;  aef.ond,  those  neces- 
sarily or  fairly  implied  in,  or  incident  to, 
the  powersexpressly  grant;ed  ;  third,  those 
essential  to  the  declared  objects  and  pur- 
poses of  the  corporation,— notsimply  con- 
venient, but  Indispensable.  Any  fair,  rea- 
sonable doubt  concerning  the  existence  of 
power  is  resolved  by  the  courts  against 
the  corporation,  and  the  power  Is  denied. 
Of  every  municipal  corporation  the  char- 
ter or  statute  by  which  it  is  created  is  Its 
organic  act.  Neither  the  corporation  nor 
its  officers  can  do  any  act,  or  make  any 
contract,  or  incur  any  liability,  not  au- 
thorized thereby.  All  acts  beyond  the 
scope  of  the  powers  granted  are  void." 
Of  the  power  to  license,  it  is  needless  to 
say  that  it  exists  perforce  of  the  statute 
alone. 

To  determine  whether  plaintiff  in  error 
could  be  required  to  pay  a  license  fee,  a  re- 
view, not  only  of  the  stat'ite  of  1877,  but 
other  legislation  had  in  relation  to  the  au- 
thority of  cities  and  to  wn"*  to  license,  regu- 
late, and  control  business  of  the  nature  of 
that  carlried  on  by  him,  may  be  instruct- 
ive. Subdivision  21,  §  1 ,  art.  3,  c.  84,  of  the 
territorial  laws  relating  to  towns  and 
cities,  expressly  confers  upon  the  board  of 
trustees  of  such  towns  and  cities  the  right 
to  "license,  tax,  and  ivgulate  commission 
merchants,  innkeepers,  brokern,  money 
brokers.  Insurance  aerents.  auctioneers, 
hawkoi-s,"  etc.  This  chapter  of  the  terri- 
torial laws  was  expressly  repealed  In  1877. 
Gen.  Laws  ls77,  §  2745.  Sections  2654  and 
2055  of  the  General  Laws  of  1877  define  the 
powers  of  towns  and  cities  organized  un- 
der the  new  act.  Authority  to  license,  etc., 
is  expressly  conferred  by  subdivisions  13- 
Ifi.  28,  and  61  of  section  2655.  It  is  un- 
necessary to  recite  any  of  these    subdi- 
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vlBions  except  the  elxty-flrat.  It  reads  as 
tollows:  "To  tax,  license,  and  regulate 
auetioneen),  distiUerB,  brewem,  lumber 
yards,  livery  stables,  public  scales,  money 
chancers,  and  brokers :  provided,  that  the 
exercise  of  their  powers  shall  not  interfere 
with  the  sales  made  by  sheriffs,  constables, 
tar  collectors,  •  •  •  or  any  other  per- 
son required  by  law  to  sell  real  or  person- 
al property  at  auction. "  It  will  be  ob- 
served that  by  this  provision  no  authority 
Is  expressly  conferred  to  license  an  "insur- 
ance agent. "  By  the  territorial  law,  ex- 
press authority  was  granted  to  license 
snch  agents.  Theprovisions  of  the  General 
L<aw8  of  1883  in  respect  to  the  power  to 
lit-enHe  are  the  same  as  those  of  1877,  and 
need  not  be  recited.  The  use  by  the  terri- 
torial legislature  of  the  phrase  "insurance 
agents, "  and  also  the  word  "brokers, "  In- 
dicates that  in  the  judgment  of  that  body 
the  two  were  not  synonymouB  in  meaning, 
and  that  the  word  "broker"  did  not  In- 
clude insurance  agents.  The  snbseqaent 
action  of  that  body  in  striking  out  the 
phrase  "Insurance  agents"  shows  an  in- 
tent to  withdraw  the  authority  previouB- 
]y  conferred  as  to  this  class  of  persons. 
'  But,  discarding  for  the  present  the  fore- 
going consideration,  we  are  of  the  opin- 
ion that  under  the  authority  to  license 
brokers  a  license  fee  conld  not  be  exacted 
lroD3  plaintiff  In  error.  As  has  already 
been  shown,  defendant  In  error  was  with- 
out express  authority  to  license  an  "Insur- 
ance agent. "  It  necessarily  follows  that  if 
plaintiff  in  error  was  an  insurance  agent 
within  the  meaning  of  the  law,  and  such 
agency  be  not  covered  by  the  term  "bro- 
ker, "  be  was  not  subject  to  the  provisions 
of  the  ordinance,  and  that  the  proceeding 
against  him  was  unauthorleed.  By  the 
agreed  statement  of  facts  submitted  to  the 
court  below  the  question  of  plaintiff  In  er- 
ror's capacity  is  relieved  of  all  doubt  and 
difflcnlty.  It  appears  that  "said  Bem- 
heimer  was  duly  authorized  and  commis- 
Blonecl  by  the  commission  of  said  compa- 
ny, [the  Travelers'  Life  &  Accident  Insur- 
ance Company,]  Ifsued  to  him  under  the 
hands  of  the  pniper  officers  and  the  seal  of 
said  company,  within  certain  territory,  in 
said  commission  described,  including  the 
territory  within  the  corporate  limits  of  the 
said  city  of  Leadvllle,  in  said  county  and 
state,  to  solicit  and  receive,  as  aeent  of 
said  company,  applications  for  Insurance 
and  policies  of  insurance  to  be  Issued  by 
and  in  the  name  of  said  company,  and  as 
such  agent  to  write  and  issue  for  and  by 
the  authority  of,  and  In  the  name  of,  said 
company,  policies  of  insurance,  insaring 
and  indemnifying  all  persons  procuring  the 
same,  and  named  in  such  policies  of  inuur- 
ance,  against  death  and  accident."  etc. 
Other  facts  need  not  be  recited.  Such  an 
insurance  agent  is  certainly  not  an  insur- 
ance broker.  In  1  Bouv.  Law  Diet.,  bro- 
kers are  defined  to  be  "those  who  are  en- 
gaged for  others  In  the  negotiation  of  con- 
tracts relative  to  property  with  the  cus- 
tody of  which  they  have  no  concern. "  The 
same  author  states  that  "insurance  bro- 
kers procure  InBurance,  and  negotiate  be- 
tween Insurers  and  insured."  In  Ander- 
son'B  Dictionary  of  Law  an  "insurance 
broker"  is  defined  aa  "a  person  who  uego- 


tiatea  contracts  of  insurance.  He  is  agent 
lor  both  parties.  An  insurance  agent  is 
ordinarily  an  employe  of  the  insurer  only. " 
An  Insurance  agent  clothed  with  the  au- 
thority of  plaintiff  in  error,  as  shown  by 
the  statement  ol  tacts,  is  not  regarded  aa 
the  agent  of  the  Insured.  It  is  unnecessary 
tor  the  purposes  of  this  case  to  define  the 
office  ot  an  Insurance  broker.  It  is  suffi- 
cient to  say  that  he  usually  acts  for  both 
parties.  He  represents  no  particular  com- 
pany. He  is  employed  for  a  specific  pur- 
pose. It  is  his  business  to  act  upon  par- 
ticular occasions.  Plaintiff  in  error  was 
the  curknowledged  agent  and  representa- 
tive of  a  particular  company.  He  was  act- 
ing under  a  commission  issued  to  him  un- 
der the  haul  and  seal  of  the  Travelers' 
Life  &  Accident  Insurance  Company.  He 
was  the  representative  of  that  company 
within  a  particular  district.  He  was  au- 
thorized not  only  to  take  applications  for 
insurance,  but  in  the  name  of  the  company 
to  make  contracts  of  insurance  and  issue 
policies.  The  company  was  bound  by  his 
acts.  It  can  hardly  be  said  that,  in  the 
conduct  of  this  business,  plaintiff  in  error 
was  the  agent  of  such  cltiaens  as  might 
apply  to  him  for  insurance.  He  was  not 
an  insurance  broker,  within  the  purview 
of  the  statute.  Further  discussion  is  nn- 
neceBsary.  The  ordinance  in  question  was 
not  applicable  to  him.  The  proceeding 
was  therefore  unwarranted.  The  judg- 
ment ot  the  court  below  should  be  re- 
versed. 

Reed  and  Richmond,  CC,  dissenting. 

Pbk  Cdriau.  For  the  reasons  stated  in 
thetoregolng  opinion,  the  judgment  is  re- 
versed. 


Statu  Ins.  Co.  or  Des  Moines,  Iowa,  v. 
Taylor. 

(Supreme  Court  of  Colorado.    June  90,  1890.) 

Fire  Insubascb— Appmoation — Plbadino — Con- 
ditions. 

1.  A  fire  insurance  policy  indorsed  witb  a 
copy  of  an  application  purporting  to  have  been 
signed  by  tho  insured,  and  referring  to  it  as 
made  by  him,  is  not  avoided  by  untrue  answers, 
which  he  did  not  give,  contained  in  the  applica- 
tion, written  by  an  agent  with  power  to  solicit 
insurance,  receive  premi  tuns,  and  deliver  policies, 
and  by  him  signed  in  the  name,  but  without  the 
knowledge  or  consent,  of  the  insured. 

2.  A  complaint  set  out  a  fire  policy,  and  add- 
ed: "On  the  back  is  a  copy  of  the  application 
made  for  the  insurance,  as  follows.  "  The  answer 
averred  that  material  statements  made  in  it  were 
not  tme;  the  replication,  that  the  plaintiff  did 
not  make  or  sign  it,  but  that  it  was  written  with- 
out his  knowledge  or  consent  by  an  agent  of  the 
company.  This  reply  was  not  attacked  by  demur- 
rer or  motion,  and  the  case  went  to  trial.  Held, 
that  the  admission  in  the  complaint,  if  an^,  that 
the  plaintiff  made  the  application,  was  waived. 

S.  A  condition  of  a  policy,  that  the  house  in 
snred  is  occupied  by  the  owner  as  a  private  dwell- 
ing, is  not  broken  t>ecanse  travelers  were  received, 
more  or  less,  owing  to  the  want  of  other  place 
of  entertainment,  and  some  boarders  kept;  the 
special  and  general  agents  of  the  company  haying 
knowledge  of  this  use  of  the  property,  which  did 
not  contribute  in  any  way  to  the  loss. 

4.  Under  a  provision  that  the  polioy,  shall  be 
void  if  the  hazard  is  increased  without  the  oonseat 
of  the  company  In  writing,  it  ia  not  avoided  by 
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an  increase  in  the  risk  caused  by  explosives  kept 
in  an  adjoining  house  not  vinder  the  control  of  the 
insured,  this  in  no  way  contributing  to  the  loss. 
5.  In  a  suit  on  an  insurance  policy  on  a  house 
destroyed  by  fire,  the  measure  of  damages  is  the 
value  at  the  time  of  the  loss;  and,  to  arrive  at 
that,  the  original  cost,  the  cost  of  a  like  building 
at  the  time  of  the  trial,  and  the  difference  in  value 
between  the  bouse  burned  and  a  new  one,  by 
reason  of  age  and  use,  are  all  proper  subjects  of 
inquiry. 

Commissioners'  decision.  Appeal  from 
district  court,  Chaffee  county. 

On  the  30th  day  of  January,  1885,  appel- 
lant Issued  to  appellee  a  policy  of  inaur- 
ance  on  his  frame  house,  used  as  a  resi- 
dence, in  the  village  or  town  of  Hancock, 
Chaffee  county,  and  its  contents,  including 
wearing  apparel, family  stores,  and  provis- 
ions, lor  the  sum  of  *1,200,— $800  being  on 
the  building  and  ^400  on  the  contents;  in- 
suring against  fire  and  lightning  for  one 
year  lor  a  premium  of  $48.  In  the  body 
of  the  policy  appeara  the  following:  "And 
it  is  expressly  understood  and  agreed  by 
the  parties  hereto  that  application  and 
survey  No.  183,956,  made  by  the  assured,  is 
hereby  made  a  part  of  this  policy  and  a 
warranty  on  the  part  of  the  assured,  and 
that  this  policy  is  issued  upon  the  faith  of 
the  statements  in  said  application  and 
survey  as  they  thus  appear  in  writing 
therein,  only."  Also:  "Any  false  state- 
ment in  the  application  shall  make  this 
policy  void. "  "  In  case  of  loss,  any  attempt 
at  false  swearing  or  fraud  of  any  kind 
shall  be  a  forfeiture  of  all  claims  against 
the  company  on  this  policy. "  And:  "This 
company  reserves  the  right  to  rebuild  and 
repair  in  all  cases  of  loss. "  Of  the  various 
provisions  contained  therein  these  are 
thonght  to  be  all  that  are  involved  in,  or 
necessary  to  a  determination  of,  the  case. 
Upon  the  back  of  the  policy  is  what  pur- 
ports to  be  an  application  for  insurance 
made  by  appellee,  with  his  name  attached. 
In  which  it  is  stated,  among  other  things, 
that  the  house  was  "  frame ; "  "  one  to  three 
years  old ; "  "In  good  repair; "  "cash  value, 
fl,500;"  "finished;"  "west  and  north  side 
painted."  "It  Is  a  two-story  frame  build- 
ing, 18x36;  one  addition  10x22,  and  one 
10x16 ; "  "  it  is  occupied  by  owner  as  a  pri- 
vate dwelling. "  "Siiingle  roof."  "Chim- 
neys corrugated  or  double  Iron;  ""start 
below  ceiling  and  roof."  Number  ol 
stoves,  "two  in  use,  two  others  occasion- 
ally." "Pipes  do  not  enter  brick  flues;" 
"do  not  pass  throngh  partitions  or 
floors."  "They  are  secured  by  double 
thimbles  of  sheet  iron."  That  the  "bam 
was  distant  from  the  house  about  90  feet. " 
"South  8  feet,  a  one  and  1-2  story  log  resi- 
dence, now  vacant. "  "  East  90  feet  to  sta- 
ble, frame  16x30. "  On  the  3d  day  of  No- 
vember of  the  same  year,  the  house  took 
flre  in  the  upper  part  (ceiling  or  roof) 
from  a  stovepipe,  and  was  destroyed,  with 
most  of  the  contents.  On  the  next  day 
appellant  was  notified  of  the  loss;  and. 
shortly  after,  proper  proof  waa  made  of 
the  loss,  and  demand  for  payment,  which 
was  refused,  and  a  suit  was  instituted.  In 
the  complaint  the  policy  of  the  Insurance 
Is  set  out  in  full,  and  on  the  back  of  it  the 
supposed  application  ol  appellee  for  insur- 
ance. 

In  the  answer  the  defendant  admitted 


the  making  and  delivering  of  the  policy, 
denied  that  the  loss  was  $1,200  as  shown 
by  proofs  of  loss  submitted,  and  said  it 
ought  to  be  not  to  exceed  $534.(52.  The  de- 
fense relied  upon  was,  the  application  for 
insurance  made  and  signed  bythe  plaintiff 
was  tlic  basis  of  the  contract  upon  which 
the  policy  was  made,  and  that  it  was  false 
orfraudulent  in  many  particulars,  notably 
(1)  in  the  value  of  the  house,  stated  to  be 
$1,500  when  in  fact  it  did  not  exceed  in 
value  the  sum  of  $300:  (2)  that  the  build- 
ing waa  not  occuped  as  a  private  dwelling, 
but  as  a  public  inn  and  boarding-house; 
"(3)  that  the  chimneys  in  said  house  were 
not  of  corrugated  or  double  iron,  and 
that  there  were  no  chimneys  in  said  liouse, 
and  never  was;  (4)  that  the  chimneys  in 
said  bouse  did  not  start  below  the  ceilings 
and  roof  in  said  liouse,  and  no  chimneys 
whatever  were  In  said  house,  or  were  ever 
used  bythe  plaintiff,  at  anytime;  (6)  that 
the  stovepipes  did  not  pass  through  parti- 
tions, floors,  ceilings,  and  roof  of  the 
house,  and  were  unprotected ;  (6)  that  the 
stovepipes  were  not  secured  at  all  as 
stated  in  the  application;  (7)  that  the 
barn  wa8not90  feet  distant  from  the  house, 
and  not  to  exceed  20  feet ;  (8)  that  the  log 
house  was  not  8  feet  distant  from  the  in- 
sured premises, — not  to  exceed  five  feet, — 
andat  onepointconnected  with  the  hoase; 
(9)  that  there  was  an  addition  to  the 
house,  8x16  feet,  not  mentioned  in  the  ap- 
plication at  all. "  And  as  a  special  defense 
that  the  log-house  adjoining  was  at  the 
time  of  the  flre,  and  for  two  months  pre- 
vious had  been,  occupied  as  a  grocery 
store,  and  that  the  proprietors  kept  in 
stock  quantities  of  kerosene  oil  and  giant 
powder,  which  greatly  added  to  the  risk, 
and  that  appellee  failed  to  notify  defend- 
ant of  the  fact.  Ail  the  averments  in  the 
several  special  answers  were  traversed  by 
the  replication  of  the  plaintiff.  The  case 
was,  by  agreement  of  parties,  tried  by  the 
judge  of  the  district  court  without  a  jury. 
He  found  tor  the  plaintiff  in  the  sum  ol 
$1,045,  and  judgment  was  entered  for  that 
amount. 

iStuar^  Bros.,  for  appellant.    W.  I.  Deck- 
er and  C.  A.  Alien,  for  appellee. 


Reed,  C,  (after  stating'  tlie  facta  as 
above.)  It  is  contended  by  appellant  in 
argument  that  the  appellee,  by  setting 
out  in  his  complaint  the  application  tor 
insurance  from  the  back  of  the  policy,  ui>- 
on  which  his  name  appeared,  indorsed 
it  as  his  act,  and  make  it  a  part  of  the 
contract  sued  upon,  and  was  estopped 
from  denying  it.  The  pleader  set  out  the 
policy  of  insurance  as  the  basis  of  his  ac- 
tion, and  then  says :  "  On  the  back  of  the 
policy  is  a  copy  of  the  application  made 
tor  the  Insurance,  In  writing  and  print,  as 
follows."  It  Is  neither  indorsed  as  cor- 
rect, nor  adopted  as,  or  stated  to  be,  the 
application  of  the  insured.  The  appellant, 
in  its  amended  answer,  states  that  appel- 
lee made  his  application  for  a  policy  of  in- 
surance in  writing,  setting  forth  the  -  al- 
leged application, and  avers  that  material 
statements  in  the  application  were  not 
true,  and  for  that  reason  seeks  to  avoid 
liability  for  the  loss.  The  appellee,  in  bis 
replication,  says  be  did  not  make  or  sign 
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any  written  application,  but  that  the  one 
referred  to  was  made  by  Van  Arsdale,  the 
a^ent  ot  the  company,  withoat  his  Jiuowl- 
edge  or  consent.  There  was  no  demurrer 
or  motion  filed  to  this  reply,  and  the  case 
proceeded  to  trial  upon  the  leanes  made 
by  the  complaint,  answer,  and  replica- 
tion. By  these  pleadings  the  responsibil- 
ity  for  the  written  application  was  made 
a  raateriaJ  Issue  In  the  case,  and  the  court 
properly  allowed  appellee  to  testify  that 
he  did  not  make  any  written  application, 
and  also  to  give  his  version  ot  what  actu- 
ally took  place  between  the  parties  in  ref- 
erence tu  the  transaction.  It  is  apparent 
from  the  evidence  that  the  application  for 
insurance  upon  which  the  policy  was  is- 
sued was  incorrect  in  many  Important 
particulars;  so  far  from  beinf?  a  true 
statement  of  the  factn  in  regard  to  the  in- 
sured property  as  to  render  a  policy  void 
if  established  by  proof  to  be  the  act  of  the 
insnred. 

The  first  question  to  be  determined  from 
the  evidence  and  the  law  applicable  to  the 
facts  is  whether  the  application  was  that 
of  the  insured,  or  for  which  he  was  respon- 
sible, or  the  application  and  act  of  the  In- 
sorer  by  its  agent,  for  which  It  was  re- 
sponsible. That  A.  D.  Van  Arsdale  was 
the  agent  of  the  appellant  to  the  extent  ot 
solicitiog  insurance,  sending  the  applica- 
tions for  insurance  to  the  company,  ob- 
taining policies,  delivering  them  to  the  in- 
sured, and  collpcting  the  premiums,  wns 
established  by  Is  own  evidence  and  that  ot 
J.  A.  Dubbs.  the  general  agent  tor  the 
state  of  Colorado.  That  in  this  instance 
he  solicited  the  insurancn  is  shown  by  the 
evidence  of  the  appellee,  and  is  undisput- 
ed. In  regard  +o  the  application,  there  is 
no  great  conflict  between  thotestlmony  ot 
appellee  and  Van  Arsdale.  It  plainly  ap- 
pears that  no  application  was  made  out 
by  appellee,  or  in  bis  presence,  nor  sobmit- 
ted  to  him,  nor  signed  by  him,  and  no  au- 
thority given  to  the  agent  to  sign  his 
name;  that  the  application  was  not  seen 
by  him,  and  that  be  was  not  informed  of 
its  character  or  contents;  that  the  Inter- 
view between  him  and  the  agent  occurred 
late  at  night  in  a  saloon,  without  a  blank 
form  of  application,  and  with  no  copy  of 
the  questions  to  be  asked  and  answered. 
Van  Arsdale  says:  "I  asked  questions, 
and  took  his  answers,  and  put  them  down 
from  memory,  as  nearly  as  T  could,  next 
morning."  Appellee  apeciflcally  denies  the 
making  of  any  of  the  important  state- 
ments contained  in  the  application  relied 
upon  to  defeat  a  recovery ;  and,  in  regard 
to  several  of  tbem,  he  Is  corroborated  by 
Tan  Arsdale,  and  in  no  Important  point 
is  he  contradicted  by  him.  Van  Arsdale, 
in  making  up  and  forwarding  the  applica- 
tion, cannot  be  regarded  as  the  agent  of 
the  insui-ed,  as  supposed  and  contended 
by  counsel  for  appellant.  "Where  an  in- 
surer intrusts  applications  in  blank  for  In- 
anrance  to  a  person  who  forwards  the 
same  to  the  Insurer,  and  Is  the  medium 
through  whom  the  insurer  delivers  the 
policy  and  receives  the  premium,  the  per- 
son so  Intrusted  therewith  Is  treated  as 
clothed  with  the  requisite  authority  to 
effectuate  the  duties  confided  to  him,  and 
to  that  extent  represents  the  company. 


and  can  bind  it.  •  •  •  The  assured  has 
a  righf  to  rely  upon  it  that  the  agent  has 
authority  to  explain  the  inquiries  put  In 
the  appUcatlou,  and  to  determine  what 
facts  are  required  to  be  stated,  as  well  as 
how  they  shall  be  8tat(>d,  and,  acting  up- 
on hia  direction.  If  any  error  is  committed. 
It  is  chargeable  tu  the  insurer,  and  nut  up- 
on the  assured  ;  and,  if  he  fills  out  the  ap- 
plication, and,  being  correctly  informed  ot 
the  tacts,  misstates  them,  or  omits  to 
state  them,  the  conaequences  are  not  to 
be  visited  upon  the  assured."  .  Wood,  Ins. 
§  384;  Malleable  iron-Works  v.  Phceuix 
Ins.  Co.,  25  Conn.  405.  "  When  a  person  is 
in  fact  the  agent  ot  the  insurer  in  procur- 
ing a  policy,  a  clause  in  the  policy  tliut 
persons  so  acting  are  agents  of  tlie  insured, 
and  not  of  the  insurer,  dues  not  change 
the  fact.  He  is  still  the  agent  ut  th(>  com- 
pany as  to  the  acts  wliich  are  dune  in  its 
behalf."  May,  Ins.  §  140.  In  InKurance 
Co.  V.  Ives,  50  111.  402,  the  court,  in  com- 
menting upon  the  effect  ot  sucli  a  provis- 
ion in  the  policy,  very  pertinently  says: 
"  The  words  have  no  magic  power  resid- 
ing in  them  capable  to  transmute  the  real 
into  the  unreal,  nor  had  they  power  to 
make  the  agent  ot  the  company  an  agent 
of  the  insured.  May,  Ins.  §  140;  luHiiraiice 
Co.  V.  Chipp,  03  111.  96;  Elienberger  v.  In- 
surance Co.,  89  Pa.  St.  464.  "  If  at  the  time 
of  the  application  the  latter  [the  iusured] 
states  facts  material  to  the  risk,  and  the 
agent  neglects  to  communicate  tliem  tu 
the  company,  in  consequence  of  which  a 
policy  is  issued  In  ignorance  of  the  fact, 
the  neglect  is  not  imputable  to  the  appli- 
cant, BO  as  to  make  him  responsible  as  for 
a  concealment.  That  the  agent  is  Instruct- 
ed to  regard  himself  as  the  agent  ot  the 
applicant  rather  than  of  the  company, 
these  instructions  not  being  known  to  the 
applicant,  does  not  alter  the  case. "  May, 
Ins.  supra:  Bebee  v.  Insurance  Co.,  :J5 
Conn.  51.  Wilson  v.  Insurance  Co.,  4  R.  I. 
141,  was  a  case  where  the  facts  were  very 
similar  to  those  disclosed  by  the  testimony 
in  this  case,  where  the  agent  sent  an  ap- 
plication he  was  not  authorized  by  the 
applicant  to  send.  He  was  held  to  be  the 
agent  of  t^e  company,  so  far  as  to  estop  it 
from  denying  the  contract,  and  from  set- 
ting up  Its  mistakes  as  misrepresentations 
as  working  a  forfeiture.  It  was  said: 
"He  was  at  least  the  agent  of  thecompany 
for  forwarding  the  application;  and  bis 
misconduct  in  that  regard  was  imputable 
tu  his  principal,  and  could  not  be  allowed 
to  prejudice  the  rights  of  the  applicant, 
who  did  not  know  of  it."  See,  further, 
May,  Ins.  §  141;  Denny  v.  Insurance  Co., 
13  Gray.  492;  Ames  v.  Insurance  Vo.,  14  N. 
Y.  258;  Malleable  Iron-Works  v.  Phoenix 
Ins.  Co.,  supra;  Woodbury  Sav.  Bank  v. 
Charter  Oak  Ins.  Co.,  31  Conn.  517.  In 
May  v.  Insurance  Co.,  25  Wis.  291,  the  ques- 
tion of  agency  presented  in  this  case  was 
ably  discussed,  and  It  was  said:  "There- 
cent  cases  upon  this  subject  fully  sustain 
the  position  that  upon  this  state  of  facts 
the  company  is  responsible  for  the  accu- 
racy and  omissions  ot  its  agent,  even  with- 
out any  express  undertaking  to  be  so,  and 
that  it  cannot  avoid  liability  by  reason  of 
any  discrepancy  between  the  real  facts  as 
disclosed  to  him,  and  bis  presentation  ol 
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them  In  the  papcra.  The  tendency  ol  mod- 
ern decisions  has  been  strongly  to  bold 
these  companies  to  that  deg^ree  ol  reapon- 
sibillty  for  the  acts  ol  the  local  a^nts 
which  they  scatter  through  the  country 
that  justice,  and  the  due  protection  o(  the 
people,  demand,  without  resrard  to  pri- 
vate restrictions  upon  their  authority,  or 
to  cunning  proTlsions  inserted  in  policies 
with  a  view  to  elude  just  reaponsiblUty. " 
•See,  also,  Rowley  v.  Insurance  Co.,  36N. 
Y.  5,'JO;  Insurance  Co.  v.  Cooper,  50  Pa.  St. 
331;  Viele  v.  Insurance  Co.,  26  Iowa,  0; 
Insurance  Co.  v.  Schettler,  38  111.  166; 
Eames  v.  Insurance  Co.,  94  U.  S.  621. 

Applying  the  law  to  the  facts  as  proved, 
we  must  conclude  that  the  employment  of 
Van  Arsdale  by  the  appellant,  in  the  ca- 
pacity and  for  the  purpose  he  was  shown 
to  have  been  employed,  made  him  the 
agent  for  the  company  to  the  extent  of  re- 
ceiving, making  out,  and  forwarding  to 
the  company  correct  and  proper  applica- 
tions for  Insurance,  and  that  when,  as  in 
this  instance,  he  entered  upon  the  duty, 
and  attempted  to  discharge  it,  any  mis- 
statements, errors,  or  omibsions,  the  re- 
sults of  his  own  fraud,  carelessness,  or 
neglect,  are  to  be  deemed  those  of  the  in- 
surer, and  not  those  of  the  Insured.  Con- 
tracts of  Insurance,  notwithstanding  the 
intricate  and  complicated  provisions  con- 
tained In  the  policies, — perhaps  found  nec- 
essary to  protect  companies  from  fraud, — 
are  to  be  considered  and  construed  by  the 
same  rules  of  law  and  interpretation  as 
other  contracts,  so  as  to  carry  out  the  In- 
tention of  both  partes,  and  bold  each 
party  responsible  for  bis  own  wrong. 
Where  there  is  on  the  part  of  the  assured 
such  intentional  concealment,  misrepre- 
sentation, or  omission  as  amounts  to 
fraudulent  conduct  on  his  part  in  procur- 
ing the  insurance,  it  should  vitiate  and 
avoid  the  contract,  and  he  should  suffer 
the  direct  results  of  his  own  misconduct; 
but  where,  on  the  other  hand,there  is  shown 
no  fraudulent  or  wrongful  representation 
or  omission  on  the  part  of  the  assured, 
and  the  wrong  is  perpetrated  through  the 
fraud  or  negligence  of  the  accredited  agent 
of  the  insurer,  it  would  be  neither  Just  nor 
equitable  to  hold  the  insured  responsible 
for  it.  In  explaining  our  views  in  the  pres- 
ent case,  we  can  do  far  better  by  adopting 
and  quoting  from  so  eminent  a  jurist  as 
FoLGER,  J.,  than  by  any  efforts  of  our 
own.  In  Bohrbach  v.  Insurance  Co.,  62  N. 
Y.  63,  in  a  case  presenting  similar  ques- 
tions to  the  one  under  discussion,  ho  said : 
"It  is  to  be  regretted  that  corporations  of 
the  power  and  extended  business  relations 
with  all  classes  in  the  community  which 
Insurance  companies  have  should  prepare 
for  illiterate  and  confiding  men  contracts 
so  practically  deceptive  and  nugatory,  and 
should.  In  cases  as  free  from  fraud  and 
wrong  on  the  part  of  the  insured  as  this 
is,  hold  their  customers  to  the  letter  of  an 
agreement  so  entered  Into.  I  am  aware 
that  often  the  companies  are  made  the 
rictlms  of  dishonest  and  designing  per- 
sons, but  I  cannot  agree  that  the  remedy 
for  that  is  to  refuse  to  be  bound  by  the 
acts  of  agents  of  their  own  selection  when 
dealing  with  simple  and  unlettered  men. 
If  there  should  be  less  greediness  for  buai- 


nesa,  and  such  care  In  the  selection  and 
appointment  of  agents  as  would  insure 
the  confidence  of  the  companies  in  their 
capability,  discretion,  and  Integrity,  it 
would  not  need  that  there  be  laid  upon 
unwise  policy-holders  an  agreement  to 
take  the  burden  of  the  opposite  qualities 
in  those  put  forward  to  them  as  actors  tor 
the  insurers. "  Under  the  evidence,  it  must 
be  held  that  the  application  which  wasfor- 
warded  was  the  act  of  the  agent,  and  con- 
sequently the  act  of  the  insurer,  for  which 
italunewas  responsible,  and  that  thecora- 
panyls  estopped  to  set  up  any  statements 
contained  in  the  application  to  defeat  a 
recovery.  To  hold  otherwise  wonld  be  to 
place  every  simple  or  uneducated  person 
seeking  insurance  at  the  mercy  of  the  in- 
surer, who  could,  through  its  agent,  insert 
in  every  application,  unknown  to  the  ap- 
plicant, and  over  his  signature,  some  false 
statement  which  would  enable  it  to  avoid 
all  liability,  while  retaining  the  price  paid 
for  supposed  Insurance.  Courts,  whilecare- 
fnlnot  to  discriminate  against  insurance 
companies,  should  give  to  their  contracts 
such  Interpretation,  and  to  the  acts  of 
their  agents  such  construction,  as  to  af- 
ford some  security  to  those  with  whom 
they  contract. 

It  is  contended  that  the  policy  was 
avoided  by  the  assured  keeping  an  Inn  or 
boarding-house.  It  does  not  appear  from 
the  evidence  that  the  character  of  the 
house  in  that  particular  was  changed 
after  the  insurance  was  effected.  It  ap- 
pears from  the  evidence  of  the  appellee 
that  the  agent  was  informed  that  persons 
were  entertained  at  the  place,  more  or 
less,  owing  to  want  of  other  places  of  en- 
tertainment, and  that  some  boarders  were 
kept  at  times.  This  Is  admitted  by  the 
agent.  Van  Arsdale,  who  says  he  com- 
municated the  fact  to  the  general  agent. 
Both  the  special  and  general  agents  hav- 
ing been  Informed  that  parties  were  kept, 
and  it  not  having  been  shown  that  such 
business  was  more  extensively  done  after 
than  before  insurance,  or  that  the  loss  by 
Are  was  in  any  way  caused  by  people  hav- 
ing been  entertained,  it  should  not  be  con- 
sidereil  of  sufficient  Importance  to  reverse 
the  judgment. 

It  is  also  urged  that  the  occupancy  ol 
the  adjoining  log-house  as  a  store,  carry- 
ing in  stock  kerosene  and  giant  powder, 
greatly  increased  the  risk,  and  that  the 
failure  of  appellee  to  notify  the  company 
worked  a  forfeiture  of  the  policy.  It  is 
not  claimed  that  appellee  owned  or  exer- 
cised any  control  over  the  building,  or 
that  the  statement  that  the  building  was 
vacant  at  the  time  of  the  insurance  was 
untrue.  The  proof  shows  it  to  have  been 
occupied  only  two  months  before  the  flra 
occurred.  It  is  provided  in  the  policy 
that,  if  the  "hazard  is  increased  without 
the  consent  of  the  company  in  writing,** 
the  policy  aboil  be  void.  This  should  be 
construed  as  only  applying  to  the  insured 
premises,  or  to  property  under  the  con- 
trol of  the  insured.  There  is  nothing  in 
the  language  used  which  would  extend  it 
to  the  property  not  under  his  control,  and 
the  acts  of  others,  and  hold  talm  respon- 
sible for  the  acts  of  his  neighbors  or  ol 
contiguous  ow^ners,  ajid  require  blm  to 
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keep  informed  as  to  the  manner  Jn  which 
other  persons  in  the  neighborhood  used 
their  property,  or  to  commtinlcate  the 
facts  to  the  Insurer.  The  contract  of  in- 
surance being  niatual,  good  faith  should 
require  that  he  give  information  of  any 
fact  or  act  of  his  own,  or  with  his  con- 
sent, on  property  Insured  or  adjoining, 
and  under  his  control,  whereby  the  risk 
was  increased.  Further  than  that  he 
could  not  be  expected  to  go.  The  state- 
ment that  at  the  time  of  the  application 
the  building  was  vacant  must  be  regarded 
only  as  a  statement  of  its  condition  at 
that  time,  not  a  warranty  that  It  should 
remain  so.  He,  not  being  the  owner, 
could  not  be  presumed  to  have  intended 
to  take  possession  and  control  of  the  prop- 
erty. May,  Ins.  §§  244,  247:  Wood.  Ins. 
§  237.  In  this  case  it  is  shown  that  the 
use  of  the  log  building  owned  by  a  third 
party  In  no  way  contributed  to  the  de- 
struction of  the  insured  property  or  the 
loss:  that  the  Are  originated  In  the  roof  of 
the  insured  building,  extended  to  and  con- 
sumed the  log  building,  but  not  until  the 
goods,  including  oil  and  giant  powder, 
had  been  removed. 

The  only  remaining  question  Is  as  to  the 
rule  of  damage  In  arriving  at  the  value  of 
the  building  destroyed.  It  Is  contended 
that  the  amount  allowed  was  excessive; 
that  the  true  value  was  what  the  property 
would havesoldlorinthemarlcet.  Counsel 
do  not  say  whether,  in  fixing  the  value,  the 
honee  is  to  be  considered  a  chattel,  and  its 
value  what  It  would  bring  severed  from 
the  realty,  or  whether  its  value  was  to  be 
estimated  in  connection  with  the  land  on 
which  it  stood.  The  rule  cont«nded  for 
cannot  be  the  correct  one.  If  so,— if  there 
was  no  market  demand  for  the  property 
so  it  could  be  sold,— it  would  have  no 
value,  and  there  would  be,  consequently, 
no  loss.  Another  trouble  Is  as  above  sug- 
gest«d:  It  would  make  the  value  of  the 
house  insured  to  depend  up»-n  the  market 
ability  of  the  uninsured  land.  A  fanner 
might  have  an  Insured  building  of  the  val- 
ue of  f5,000  on  a  large  farm,  and  yet  be 
held  to  have  sustained  no  loss  by  its  de- 
struction because  there  was  no  demand 
for  land  in  that  location,  and  the  farm 
could  not  have  been  sold.  While  the  price 
for  which  the  property  could  be  sold  might 
he  admissible  In  evidence  to  asslKt  in  ar- 
riving at  its  value,  it  was  not  the  only, 
nor  a  safe,  criterion.  If  not  salable  at  all, 
it  might  have  a  value  to  the  owner  as  a 
home  for  himself  and  family,  or  for  busi- 
ness purposes.  Where,  as  in  this  case,  the 
pollcj^  was  "valued."  (amount  of  Insur- 
ance fixed,)  the  rule  is  indemnification  to 
the  owner  not  exceeding  the  sum  Insured ; 
the  question,  not  what  some  one  would 
have  paid  for  the  building,  but  what 
amount  would  Indemnify  the  owner  for 
the  loss  sustained.  The  rule  of  damages 
Is  the  value  of  the  property  lost,  and  not 
the  cost  of  replacement.  Steward  v.  In- 
surance Co.,  5  Hun,  201.  It  is  for  the  jury 
to  determine  how  much  money  will  make 
good  to  the  insured  his  loss.  Brinley  v. 
Insurance  Co..  11  Mete.  195.  "It  Is  for  the 
Jury  to  say  what  the  actual  value  of  the 
building  was,  in  view  of  all  the  facts,  and 
their  finrling  is  conclusive."  Wood,  Ins. 
v.24r.no.5— 22 


§  446.  Counsel  seem  to  have  confounded 
the  measure  or  rule  of  damage  tor  mer- 
chandise or  goods  destroyed  with  that  for 
buildings.  In  the  former  the  value  in  mar- 
ket is  correct.  In  the  latter  it  must  be 
"the  actual  value  of  the  property  in  the 
condition  it  was  in  at  the  time  of  loss, 
taking  into  consideration  its  age  and  con- 
dition, and  not  necessarily  what  it  would 
cost  to  erect  a  new  building.  The  assured 
should  be  allowed  the  value  of  his  build- 
ing at  the  time  of  loss;  and  if,  by  reason 
of  age  or  use,  it  Is  less  valuable  than  a 
new  building  erected  upon  the  same  plan, 
of  similar  materials  and  of  the  same  di- 
mensions, the  insured  should  be  allowed 
for  such  difference  arising  from  deteriora- 
tion." Wood,  Ins.  §  446 ;  Insurance  Co.  v. 
Sennett,  37  Pa.  St.  205.  It  follows  that 
the  original  costot  the  building,  the  cost  of 
constructing  a  like  building  at  the  time  of 
trial  on  the  same  land,  and  the  difference 
In  value  between  the  building  destroyed, 
by  reason  of  Its  age  and  use,  and  a  new 
one,  were  all  proper  inquiries  to  assist  the 
court  in  arriving  at  a  Just  conclusion  in 
regard  to  the  loss  sustained ;  and  the  ad- 
mission of  evidence  upon  these  points  was 
not  erroneous,  as  supposed  by  appellant. 
In  our  view  of  the  case,  no  serious  errors 
occurred  upon  the  trial,  and  the  Judgment 
should  be  afiirmed. 

Richmond  and  Pattison,  CC.,  concur. 

Per  Cckiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  is 
afiirmed. 


Dixon  v.  Ahbrn.    (No.  1,321.) 

(Supreme  Court  of  Nevada.    July  12,  1890.) 

Landlord  akd  Tenant — Relation. 

Occupation  of  lands  by  a  person  without  a 

recognition  of  the   owner  as  his  landlord,  or  any 

agreement,  express  or  implied,  to  hold  under  and 

in  subordination  to  him  is  merely  a  trespass,  and 

does  not  create  the  relationship  of  landlord  and 

tenant. 

Appeal  from  district  court.  Eureka  coun- 
ty; A.  L.  Fitzgerald,  Judge. 

Thos.  Wren,  for  appellant.  Baker  & 
WIms,  for  respondent. 

Murphy,  J.  This  case  came  before  this 
court  on  appeal  from  the  ivfusal  of  the 
Judge  of  the  district  court  to  give  an  in- 
struction asked  for  by  the  appellant  (re- 
spondent here)  on  that  hearing,  and  was 
remanded  for  a  new  trial.  19  Nev.  425, 14 
Pac.  Rep.  59S.  The  issues  involved  are  the 
same.  It  is  therefore  unnecessary  to  state 
the  facts  of  the  case  ft>r  the  purposes  of 
this  opinion. 

This  appeal  is  taken  from  a  Judgment  of 
nonsuit  entered  upon  defendant's  motion. 
The  only  question  for  us  to  determine  is, 
are  the  facts  introduced  bv  the  plaintiff  in 
this  case  sufficient  to  establish  the  rela- 
tionship of  landlord  and  tenant.  We 
think  not.  All  the  elements  requisite  to 
create  the  relationship  of  landlord  and 
tenant  ai-e  lacking;  that  Is,  the  assent  of 
the  landlord  on  the  one  side,  and  the  rec- 
ognition of  the  landlord's  title  by  the  ten- 
ant. The  defendant  In  this  case  entered 
upon  the  premises  without  the  knowledge 
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or  consent  ot  the  plaintiff,  and  never  did, 
byword  or  act,  so  far  as  the  record  shows, 
recognize  the  plaintiff's  title.  Defendant 
■was  a  trespiiBBer,  and  not  a  tenant;  and 
the  mere  fact  that  he  said,  "If  I  owned  the 
wood,  I  would  pay  the  rent, "  does  not 
create  the  relationship  of  landlord  and 
tenant.  In  order  to  have  that  effect,  the 
defendant  should  have  recognized  the 
plaintiff's  title,  and  agreed  to  hold  under 
him,  and  in  subordination  to  It.  1  Wood, 
Landl.  &  Ten.  §  1;  Tayl.  Landl.  &  Ten.  § 
21;  Central  Mills  v.  Hart,  124  Mass.  125; 
Leonard  v.  Kingman.  136  Mass.  124.  To 
create  the  relation  of  landlord  and  ten- 
ant, an  agi-eenient,  either  express  or  im- 
plied, must  exist.  Neither  appears  from 
the  facts  in  this  rase.  All  the  authorities 
establish  the  principle  that  where  a  person 
occupies  the  land  of  another,  not  as  ten- 
ant, but  adversely,  or  where  the  circum- 
stances under  which  he  enters  show  that 
he  does  not  recog^nize  the  owner  as  liis 
landlord,  this  form  of  action  will  not  lie. 
Pico  V.  Phelan,  77  Cal.  86, 19  Pac.  Rep.  186. 
From  the  evidence  introduced  on  the 
part  of  the  plaintiff  on  the  trial  of  this 
cause,  he  could  not  recover;  therefore  the 
nonsuit  was  properly  granted.  Judgment 
affirmed. 

In  re  Parker. 
(Supreme  Court  of  Kansas.    July  8,  1890.) 

Bastardt — Pboceedinos  befokb  Justice  of  thb 
Peace— DiscnABOE. 
The   proceedings  before  a  Justice   of  the 
peace  under  the   bastardy  act,  where  a  person  Is 
charged  with  being  the  father  of  an  Illegitimate 
child,  areof  a  preliminary  nature;  and  tho  adjudi- 
cation of  the  Justice  ot  the  peace  discharging  the 
defendant  is  no  bar  to  a  subsequent  complaint 
and  hearing   before   the  same  or  another  justice 
upon  the  some  charge. 
(Syllabus  by  Vie  Court.) 

Original  proceeding  in  habeas  corpus. 
John  E.   Hessin,  for  jietitioner.     F.  L. 
Irish  and  G.  W.  Jones,  for  rcKpondent. 

Johnston,  J.  This  is  an  original  pro- 
ceeding In  habeas  corpus,  through  >viiich 
the  petitioner,  Ernest  C.  Parlcer,  seeks  to 
be  released  from  an  Imprisonment  which 
he  alleges  is  illegal.  The  return  made  by 
the  respondent  shows  that  the  petitioner 
has  been  arrested,  and  is  in  custody,  upon 
a  charge  that  ho  is  the  father  of  a  bastard 
child.  It  appears  that  on  August  '61, 1889, 
Maggie  Green  made  complaint  before  a 
justice  of  the  peace  of  Riley  county,  charg- 
ing Parker  with  being  the  father  of  a  bas- 
tard child  of  which  she  was  delivered  on 
the  31st  day  of  July,  1S89.  Upon  this  com- 
plaint a  warrant  was  issued,  and  Parker 
was  brought  before  tiie  justice  of  the 
peace,  where  a  hearing  was  had,  in  which 
numerous  witnesses  were  sworn  and  tea- 
tifled  in  behalf  of  both  parties.  The  re- 
latrix  was  represented  by  the  county  at- 
torney; and,  upon  the  evidence  adduced, 
the  justice  of  the  peace  determined  and  ad- 
judged that  the  petitioner  was  not  the 
father  of  the  bastard  child,  and  discharged 
him  from  custody.  On  October  19, 1889, 
the  mother  of  thechlld  made  another  com  • 
plaint  before  the  same  Justice  of  the  peace, 
charging    the  petitioner  with   being  the 


father  of  the  same  child,  and  thereupon  a 
warrant  was  issued,  upon  which  the  peti- 
tioner was  arrested,  and  taken  before  the 
justice  of  the  peace;  and  on  November  18, 
1889,  another  hearing  was  had,  in  which 
evidence  was  produced  by  both  parties, 
and  in  which  thei-elatrlx  was  again  repre- 
sented bythe  count.y attorney.  Thedefend- 
ant  filed  a  plea  of  former  acquittal,  claim- 
ing that  the  previous  trial,  and  the  judg- 
ment discharging  him  from  custody,  was 
a  bar  to  the  second  action.  This  plea  was 
overruled;  but  the  justice  of  the  peace, 
upon  the  evidence  addnced  by  the  parties, 
again  <letermined  that  the  defendant  was 
not  the  father  of  the  child,  and  discharged 
him  from  custody.  The  state  took  an  ap- 
peal to  the  district  court,  but  at  the  Ma.v 
term,  1890,  of  that  court,  the  appeal  was 
dismissed  upon  the  ground  that  the  dis- 
trict court  had  no  jurisdiction  to  enter- 
tain an  apix'al  from  the  judgment  ot  the 
justice  of  the  peace  in  the  bastardy  case. 
On  April  15, 1890,  u  third  complaint  was 
filed  by  Maggie  Green  before  the  same  jus- 
tice of  the  pence,  again  charging  Parker 
with  being  the  father  of  her  bastardchlld  ; 
and  upon  this  complaint  another  warrant 
was  issued,  under  which  he  was  arrested 
and  taken  into  custod.v.  He  immediately 
instituted  this  proceeding  for  a  release 
from  imprisonment,  and  now  insists  that 
his  discharge  at  the  former  hearing  before 
the  justice  was  a  final  adjudication,  which 
constitutes  a  bar  to  a  like  proceeding  be- 
fore the  justice  of  the  peace  upon  the  same 
charge. 

Is  the  hearing  and  determination  of  a 
justice  of  the  peace  in  a  bastardy  case, 
where  the  defendant  Is  discharged,  con- 
clusive, and  a  bar  to  a  second  arrest  and 
prost!cntion  before  a  justice  of  the  peace 
for  the  same  cause?  "The  statute  is  some- 
what ambiguous,  and  the  proceeding  there- 
in provided  for  is  anomalous,  not  being, 
distinctively,  either  criminal  or  civil.  The 
proceeding  or  prosecution  is  Instituted  be- 
fore a  justice  of  the  peace,  who  issues  a 
warrant  upon  a  complaint;  and.  when 
the  defendant  is  arrested  and  brought  be- 
fore him,  a  preliminary  hearing  is  had, 
and  the  testimony  of  the  mother  Is  to  be 
reduced  to  writing  by  the  Justice,  carefully 
read  to  her,  which,  when  signed,  is  to  be 
transmitted  to  the  district  court.  If,  up- 
on this  hearing,  the  defendant  is  adjudged 
to  be  the  father  of  the  child,  he  Is  required 
to  enter  Into  a  recognizance  for  his  ap- 
pearance at  the  next  term  of  the  district 
court  to  answer  the  same  complaint,  and 
to  abide  the  judgment  and  orders  of  that 
court;  and  if  befalls  to  give  the  recogni- 
zance, the  justice  is  to  commit  him  to  jail. 
After  Bucli  hearing,  the  justice  is  required 
to  transmit  the  recognizance  and  other 
papers  to  the  district  court  without  delay, 
the  same  as  isdoue  in  criminal  cases  where 
the  defendant  Is  recopnilzed  upon  a  charge 
of  felony.  It  is  not  expressly  provided 
what  the  order  shall  be  where  the  justice 
finds  that  defendant  is  not  the  father  of 
the  child.  In  the  district  court.  If  the  de- 
fendant denies  the  charge,  a  trial  1b  bad 
by  the  court  or  a  jury ;  and,  it  it  is  foond 
that  be  is  the  father  ot  the  child,  or  if  he 
shall  confess  the  same,  a  judgment  is  ren- 
dered by  the  court  that  be  stand  charged 
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with  the  maintenance  and  educatton  of 
such  child,  which  shall  epecif.v  the  amount 
to  be  paid,  and  the  terms  and  times  ot 
payment.  t7pon  such  jndgment  an  ordi- 
nary execution  may  Issue,  which  la  to  be 
executed  as  In  other  cases.  The  only  pro- 
vision prescribing  what  shall  constitute  a 
bar  to  further  prosecution  before  the  final 
Judgment  is  rendered,  is  found  In  section  16 
ot  the  act,  where  It  Is  provided  that.  If  the 
mother  shall  enter  of  record  an  admission 
that  provision  has  been  made  to  her  satis- 
faction, it  shall  constitute  a  bar  to  all 
other  prosecutions  for  the  same  cause  and 
purpose.  In  section  19  of  the  act  It  is  pro- 
vided that  even  the  death  of  a  bastard 
child  before  or  dnring  the  pendency  of  the 
proceedings  shall  not  be  cause  of  abate- 
ment or  a  bar  to  any  prosecution  for  bas- 
tardy. It  is  obvious  that  the  proceedings 
before  the  Justice  of  the  peace  are  only  pi-e- 
limlnaryin  character,  and  that  his  flnding 
and  determination  cannot  be  regarded  as 
a  final  adjudication  that  it  is  conclusive 
upon  the  parties.  Before  an  adjudication 
can  be  held  as  conclusive  and  a  bar,  there 
must  have  been  a  final  determination  by 
a  competent  court  upon  the  merits  of  the 
cause.  Auld  r.  Smith,  23  Kan.  65;  Wells, 
Bee  Adj.  §  440.  An  interlocutory  Judg- 
ment or  order,  or  one  made  In  a  prelimi- 
nary proceeding  not  Involving  the  merits, 
is  not  res  adjudicata,  for  the  reason  that 
it  does  not  finally  dispose  of  or  terminate 
the  cause.  The  hearing  before  the  justice 
In  a  bastardy  case  is  preliminary  in  name 
and  nature.  He  was  no  authority  to  de- 
termine the  amount  or  the  extent  of  the 
defendant's  liability.  The  proceedings  be- 
fore him  are  closely  analogous  to  a  pre- 
liminary examination  upon  a  charge  of 
felony,  where  he  only  has  authority  to 
hold  to  bail  or  to  discharge.  It  is  Imma- 
terial, however,  whether  the  proceeding 
before  him  be  regarded  as  criminal  or  civil 
in  Its  nature.  In  either  event,  his  deter- 
mination on  a  preliminary  hearing — not  up- 
on the  merits,  and  not  final — will  not  op- 
erate as  a  bar.  All  that  be  can  do.  If  he 
adjudges  the  defendant  to  be  the  father  ot 
the  child.  Is  to  recognize  him  to  appear 
In  thedlstrict court  for  final  trial  and  judg- 
ment. Should  the  defendant  confess  the 
paternity  of  the  child,  the  justice  would  be 
powerless  to  adjudge  that  the  defendant 
stand  charged  with  the  maintenance  and 
education  of  the  child,  or  to  fix  the  amount 
for  which  he  would  be  liable.  His  only 
duty,  in  such  case,  would  be  to  certify  the 
cause  to  the  district  court.  At  the  trial 
on  the  merits  a  Jury  may  be  called  to 
finally  determine  the  facts,  but  a  jury 
trial  cannot  behad  before  the  Justice.  The 
district  court  alone  can  render  the  final 
judgment;  and,  as  we  have  seen,  a  Judg- 
ment must  be  final  to  operate  as  a  bar. 
A  proceeding  In  bastardy  cannot  be  orig- 
inally Instituted  in  the  district  court,  and 
the  only  way  in  which  It  can  be  vested 
with  jurisdiction  in  such  cases  is  through 
the  preliminary  proceedings  before  the  jus- 
tice. The  purpose  of  the  legislature  in  re- 
quiring a  hearing  before  the  Justice  was 
evidently  to  furnish  a  prompt  and  conven- 
ient method  of  bringing  and  holding  the 
defendant  for  a  final  trial  and  adjudica- 
tion before  the  district   court.    To  that 


end  it  is  provided  that  process  and  pro- 
ceedings adapted  to  criminal  prusecntlona 
may  be  employed.  As  counsel  suggested 
on  the  argument,  the  proceeding  for  the 
purpose  of  securing  the  attendance  of 
the  defendant  before  the  court,  and  to 
compel  compliance  with  the  judgment  de- 
termining his  civil  llabllty,  are  to  that  ex- 
tent criminal,  and  in  all  other  respects  it  is 
a  civil  proceeding;  and  therefore.  In  anal- 
ogy to  a  criminal  prosecution,  the  prelim- 
inary examination  ot  the  justice,  and  his 
determination,  are  not  final  or  conclusive. 
It  will  hardly  be  contended  that  the  find- 
ing and  determination  of  the  justice  that 
the  defendant  was  the  father  of  the  child 
would  be  conclusive  against  him  in  the 
trial  before  the  district  court ;  and,  if  sucii 
determination  Is  not  conclusive  againsc 
him,  a  finding  and  determination  that  he 
was  not  the  father  of  the  child  should  not 
be  a  bar  against  the  state.  If  the  principle 
is  applicable  at  all,  it  applies  equally  to. 
both  parties;  and.  It  the  determination  In 
the  one  case  is  not  a  bar  against  the  de- 
fendant, then  the  determination  in  the 
other  case  is  not  a  bar  against  the  statue.. 
The  bastardy  act  of  Indiana  is  very  slm.- 
lar  to  ours,  and  It  has  been  there  held  that 
a  discbarge  of  the  defendant  is  no  bar  to 
a  further  prosecution.  Davis  v.  State,  6 
Blackf.  494;  State  v.  Barbour,  17  Ind.  526. 
The  same  court,  however,  has  held  the  de- 
termination of  the  Justice  ot  the  peace  to 
be  in  a  certain  sense  final,  by  deciding  that 
an  appeal  by  the  state  lies  from  a  decision 
rendered  by  a  Justice  of  the  peace  In  favor 
of  the  defendant.  Galvln  v.  State,  56  Ind . 
51.  This  right  In  favor  of  the  state  ia  not 
based  on  any  express  provision  ot  the 
bastardy  act,  but  upon  some  general  pro- 
vision of  their  Code  authorizing  appeali. 
The  supreme  court  of  Minnesota  has  also 
held  that;  the  discharge  of  a  defendant  b.v 
a  justice  of  the  peace  after  an  examination 
under  the  provisions  of  the  bastardy  act 
of  that  state  is  no  bar  to  a  subsequent 
complaint  and  examination  before  another 
justice.  State  v.  Linton, 48  N.  W.  Bep.  571 . 
A  contrary  view  seems  to  have  been  taken 
by  the  supreme  court  of  Wisconsin  In 
State  V.  Braun,  81  Wis.  600.  That  case  was 
decided,  however,  upon  other  grolinds; 
and  what  was  there  said  was  obiter,  and 
not  essential  to  the  decision  of  the  case. 
A  strong  appeal  Is  made  by  the  peti- 
tioner to  be  relieved  from  the  repeated 
and  harassing  arrests  and  prosecntions 
to  which  he  has  been  subjected.  It  is  in- 
sisted that  a  full  Inquiry  has  been  made, 
which  shows  his  entire  Innocence  of  the 
charge  brought  against  him,  and  that  the 
present  prosecution  Is  not  begun  In  grood 
faith,  nor  because  there  are  any  reasonable 
grounds  for  believing  that  he  Is  the  father 
ot  the  child.  If  this  be  true,  he  is  still  not 
without  remedy.  The  law  does  not  per- 
mit or  tolerate  a  perversion  of  its  provis- 
ions and  process  tor  any  purpose,  much 
lees  for  the  accomplishment  of  the  un- 
worthy object  which  the  petitioner  sug- 
gests is  intended  by  this  prosecution.  All 
prosecutions  under  the  act  are  within  the 
control  of  the  county  attorney,  and  It  Is 
his  duty  to  see  that  no  one  is  vexed  and 
harassed  in  the  manner  alleged;  and  he 
should  discontinue  any  prosecution  whicii- 
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la  not  beKun  In  good  faith,  and  based  up- 
on reasonabie  grounds.  He  can  prevent 
the  proceedings  and  process  of  the  law 
from  being  abused,  and  should  exercise  bis 
power  and  control  In  that  respect  when 
occasion  requires.  There  are  probably 
other  remedies  to  prevent  the  continuance 
of  proceedings  under  the  act  after  a  dis- 
charge of  the  defendant,  and  when  it  is 
shown  that  they  are  not  based  on  suffi- 
cient grounds,  and  are  conducted  in  bad 
faith,  and  to  accomplish  a  bad  end.  No 
proof,  however,  of  any  unworthy  design 
was  offered  in  the  present  case,  and  none 
will  l>e  presumed.  The  petitioner  will  be 
remanded.    All  the  Justices  concurring. 


PoMEROY  CoAi-  Co.  v.  Emlen,  Couuty 
Treasurer. 

(.Supreme  Court  of  Kansas.    May  10,  1890.) 

Taxation  —  Valuation — Addition  of  Pbopbbtt 
TO  List. 
Tlie    county  commissioners,   sitting;  as  a 
board  of  eqaalizat\on,  may  raise  or  lower  the  valu- 
ation placed  upon  the  personal  property  statement 
of  the  owner  by  the  assessor,  who  received  and  re- 
turned such  statement,  but  as  such  board  they  have 
no  power  to  add  to  such  personal  property  state- 
ment, as  returned  by  the  assessor,  any  additional 
property  not  already  listed  therein. 
(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Atchison  county;  Robbut 
M.  Eato.v,  Judge. 

B.  F.  Hudson,  for  plaintiff  in  error.  T. 
M.  Pierce  and  W.  W.  «fr  W.  F.  Guthrie, 
for  defendant  in  error. 

Sthanq,  C.  This  is  a  proceeding  in  which 
the  plaintiff  in  error,  who  was  plaintiff  be- 
low,on  the  22d  day  of  November,  1889,  filed, 
in  the  district  court  of  Atchison  county, 
his  petition,  praying  the  court  to  allow 
an  order  restraining  the  collection  of  cer- 
tain taxes  therein  set  out.  The  court 
beard  the  application  December  2, 1889, 
upon  the  petition  and  oral  evidence,  and 
took  the  same  under  advisement  until  De- 
cember 7th,  when  it  rendered  judgment  re- 
fusing to  allow  the  order  prayed  for  by 
the  plaintiff  in  his  petition,  tu  wiiich  rul- 
ing rendering  said  judgment  the  plaintiff 
objected  and  excepted,  and  comes  here  by 
its  case  made,  alleging  that  the  court  be- 
low erred  in  refusing  said  order,  and  asks 
that  the  judgment  of  the  said  court  be  re- 
versed. This  case  grows  out  of  the  action 
of  the  county  commlHsioiicrs  of  Atchison 
county,  sitting  as  a  board  of  equalization, 
by  which  they  Increased  the  asHessnieut  of 
the  plaintiff  for  purposes  of  taxation.  The 
assessor,  vvliose  duty  it  was  to  assess  tlie 
plaintiff,  culled  on  the  company  and  re- 
ceived from  J.  H.  Fisher,  who  was  seci-e- 
tary  and  treasurer  thereof,  the  personal 
l>ropcrty  stntementofsaid  company.  Mr. 
Fisher,  on  behalf  of  the  plaintiff,  listed  the 
avcrugo  of  stock  on  hand  at  the  sum  of 
$G,()OU,and  listed  furniture  worth  at  its  al- 
leged true  value  f  450.  The  assessor,  pur- 
suant to  an  agreement  entered  into  li>y  all 
the  assessors  of  thecounty  to  value  proper- 
ty at  one-third  its  true  value,  placed  up- 
on the  property  of  the  plaintiff  an  aggre- 
gate valuation  of  f  2,150,— f  2,000  upon  tbe 


average  amount  of  atock,  and  $150  upon 
the  item  of  furniture.  The  county  cnm- 
missloners  of  Atchison  county  met  as  a 
board  of  equalization  on  the  Sd  of  June, 
1889,  and,  while  sitting  as  such  board,  on 
the  i2th  day  of  June  added  to  the  assess- 
ment of  the  plaintiff  the  sum  of  $7,850. 
This  was  done  arbitrarily  by  the  commis- 
sioaers,  or  two  of  them,  and  without  any 
notice  tu  the  plaintiff.  Now  tbe  plaintiff 
claims  that  such  addition  was  a  new  and 
additional  assessment  of  the  plaintiff's 
property  made  by  the  county  commission- 
ers sitting  as  a  board  of  equalization, 
and  avers  that  the  board  had  no  power, 
as  such,  to  make  any  additional  assess- 
ment. If  the  plaintiff  is  right  in  Its  con- 
tention as  to  the  fact,  we  think  its  conclu- 
sion of  law  is  correect.  The  commission- 
ers were  in  session  as  a  board  of  equallza- 
ti<m.  It  is  admitted  that  as  such  board 
they  added  to  the  assessment  of  tbe  plain- 
tiff the  sum  ol  97,850.  Now,  what  did  such 
action  of  the  board  amount  to  ?  Was  it 
a  new  assessment  by  them,  or  was  It  sim- 
ply a  raising  of  the  valuation  of  the  prop- 
erty of  the  plaintiff  already  listed?  If  it 
was  the  making  of  a  new  assessment,  it 
was  without  authority  of  law.  If  it  was 
simply  a  raising  of  the  valuation  put  up- 
on the  plaintiff's  property  as  listed  by  the 
assessor,  then  it  was  within  the  authority 
of  the  board,  and  of  the  very  purpose  for 
which  they  met,  and  entirely  propier  if  not 
raised  higher  than  the  property  of  the  rest 
of  the  tax-payers  of  the  county.  Mr.  Wil- 
cox, chairman  of  the  board,  when  asked 
how  much  the  board  Increased  the  valua- 
tion of  the  first  item  in  the  plaiutiff's  as- 
sessment, as  given  in  by  itself  to  the  assess- 
or and  returned  by  him,  to-wit.  the  aver- 
age of  stock  on  hand  during  the  preced- 
ing year,  answered,  "We  didn't  talk  about 
the  first  item,— the  average  stock.  There 
was  nothing  said  about  it. "  When  asked 
If  he  believed  the  plaintiff  had  [ailed  to  list 
the  full  amount  of  its  a veragestock.be an- 
swered, "I  did,  sir.  I  did  not  believe  they 
had  returned  enough."  Again,  Wilcox 
testified  that  the  board  did  not  complain 
of  the  average  of  stock  so  far  as  the  retail 
business  of  the  company  given  In  Atchison 
was  concerned,  but  said  they  believed  the 
company  should  be  assessed  for  the  whole- 
sale business  it  did,  and  the  business  It 
had  in  Topeka,  Omaha,  an<l  other  places. 
It  is  apparent  from  the  testimony  of  Mr. 
Wilcox,  to  say  nothing  of  the  other  testi- 
mony in  the  case,  that  the  board  did  not 
think  they  were  raising  the  value  of 
the  plaintiff's  property  already  listed 
above  the  one-third  valuation  agreed  up- 
on by  the  assessors,  but  that  they  believed 
the  plaintiff  had  other  personal  property 
that  it  had  not  listed.  Just  what  form 
such  property  was  in  they  evidently  did 
not  clearly  understand,  as  they  called  it 
capital  invested  in  business  outside  of  the 
city  of  Atcliison,  and  which  they  believed 
should  in  some  way  be  reached  and  as- 
sessed in  the  city  of  Atchison,  where  the 
plaintiff  company  had  its  home  otfice  and 
headquarters.  If  there  was  no  evidence 
of  witnesses  upon  this  question,  it  would, 
in  our  judgment,  clearly  appear  from  the 
proceedings  of  the  board  of  equalization, 
as  shown  by  tbe  record   offered  and  re- 
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ceived  In  evidence  In  the  case.  The  entire 
amount  of  property  listed  by  the  plalutlfl 
was  f6,000,  average  amonnt  of  mercantile 
stock,  and  f450  worth  of  larnJtare.  The 
board  was  satisfled  with  the  furniture  as 
listed,  which  left  but  one  item  on  the  per- 
sonal property  statement  of  the  plaintiff 
to  be  considered,  and  that  was  the  stock 
in  trade  of  the  company. 

The  law  re^iuires  the  aBsessor  to  value 
the  property  listed  at  its  true  value. 
"Where  the  personal  property  to  be  listed 
consists  exclusively  of  stock  in  trade,  the 
statute  declares  what  shall  constitute  the 
property  to  be  listed.  It  Is  the  average  of 
stock  on  hand  during  the  preceding  year, 
and  the  statu  tealBO  points  out  the  method 
by  which  Buch  average  may  be  ascer- 
tained. The  sum  in  money  represented  by 
Bucl)  average  is  the  true  value  o{  BUch  per- 
sonal property.  If,  therefore,  the  asBessor 
values  the  average  of  stock,  and  returns 
the  same  at  a  sum  of  money  less  than  the 
amount  represented  by  such  average,  the 
board  of  equalization  may,  for  purposes 
of  equalization,  raise  the  valuation  placed 
upon  said  average  to  a  sura  equal  to,  but 
not  greater  than,  the  aum  represented  by 
said  average.  In  this  case,  the  board  of 
equalization  addedto  the  valuation  placed 
upon  the  property  listed  a  sum  greater 
than  the  true  value  of  all  the  property 
listed,  which  shows  that  they  did  not 
raise  the  valuation  of  the  property  listed 
as  placed  thereon  by  the  assessor  who 
made  the  aB8esBnient,bnt  that  they  added 
to  the  personal  property  statement  of  the 
plaintlH  property  not  listed.  This  they 
had  no  power  to  do.  Such  an  addition  is 
a  new  assessment.  The  statutes  point 
out  the  mode  by  which  both  real  and  per- 
sonal property  Is  to  be  assessed,  and  by 
whom  the  assessment  is  to  be  made,  but 
nowhere  do  they  in  any  way  authorize 
the  county  commissioners,  sitting  as  a 
board  of  euaallzntlon,  to  act  as  nBHeesors. 
Property,  both  real  and  pereonal,  is  as- 
sessed for  purposes  of  taxation  by  town- 
ship and  city  assessors.  Section  4,  c.  107, 
Gen.  St.  18.S9,  points  out  by  whom  person- 
al property  is  to  be  listed  for  asscBBment 
and  taxation.  Section  59,  same  chapter, 
requires  the  township  and  city  asBessors, 
between  the  1st  of  March  and  1st  of  May 
of  each  year,  to  call  upon  all  persons,  com- 
panies, corporations,  and  listing  agents, 
for  their  personal  property  statements. 
Section  14  requires  the  said  assesisors  to 
value  the  property  llsteti.  Section  66  re- 
quires the  asResBors  to  return  to  the  coun- 
ty clerk  the  statements  of  personal  prop- 
erty of  persons  required  to  make  them. 
These  statements  are  returned  with  the 
valuation  placed  upon  the  items  of  i)rop- 
erty  therein  llBted  by  the  assessors,  and 
such  returns  constitute  the  assessment  of 
the  personal  property  of  the  county,  sub- 
ject to  the  power  of  the  board  of  equaliza- 
tion to  raise  or  lower  the  vahia  tlon  placed 
upon  the  prtjperty  therein  listed,  unless 
the  county  clerk  or  board  of  county  com- 
missioners have  reason  to  believe  that 
some  person  whose  duty  it  was  to  make  a 
personal  property  Htatement  has  given  to 
tbeassessor  a  false  statement,  or  no  state- 
ment at  all,  of  his  personal  property,  in 
which  case  said  county  clerk,  or  board  of 


county  commissioners,  may  proceed,  at 
any  time  before  final  settlement  with  the 
treasurer,  to  correct  the  returns  of  the  as- 
sessor, and  charge  such  person  for  taxa- 
tion with  whatever  property  he  should 
have  listed.  Section  70,  c.  107,  Gen.  St. 
1889.  To  enable  the  county  clerk  or  board 
of  county  commissioners  to  successfully 
correct  such  returns,  the  county  clerk  is 
authorized  to  issue  compulsory  process, 
and  bring  before  him  any  persons  whom 
he  may  suppose  has  knowledge  upon  the 
Bubject;  and,  if  any  person  falls  to  appear, 
he  is  guilty  of  a  misdemeanor,  and  subject 
to  tine  and  imprisonment.  But,  before  the 
county  clerk  or  board  of  county  commis- 
sionere  Bhall  proceed  to  correct  any  return 
of  the  asBesBors,  they  must  give  the  prop- 
erty owner  five  days'  notice,  to  be  served 
as  required  by  section  70.  It  will  thus  be 
seen  that  ample  provision  is  made  for  the 
assessment  of  personal  property;  that  it 
is  to  be  made,  in  the  first  instance,  by  the 
township  and  city  assessors,  and  by  them 
returned  to  the  county  clerk ;  and  any  cor- 
rections of  said  returns  are  to  be  made  by 
the  county  clerk,  or  board  of  county  com- 
missioners, after  five  days'  notice  to  the 
property  owner  to  be  affected  thereby, 
but  never  by  the  board  of  equalization. 
Section  73  creates  the  board  of  equaliza- 
tion, while  section  74  defines  their  powers 
and  duties.  An  examination  of  these  two 
sections  will  disclose  that  the  word  "as- 
sessmenfls  notto  be  found  tharein.  This 
board  is  to  fairly  and  impartially  equalize 
the  valuation  of  the  personal  and  real 
property  of  the  county;  that  is,  if  horses 
are  assessed  in  one  townshipin  the  county 
at  915  each,  and  in  another  township 
at  925  each,  the  board  of  equalization 
may  raise  the  valuation  of  the  horses  as 
returned  by  the  assessor  in  the  first  town- 
ship to  ^'M  eacli,  and  lower  the  valuation 
as  returned  by  the  assessor  in  the  latter 
township  to  920  each,  in  order  to  equalize 
the  valuation  on  horses  in  the  two  town- 
ships. But  the  board  may  not  add  to  the 
asspssment  as  returned  by  the  assessor  an 
additional  horse  or  horses.  Or,  if  land  in 
one  township  is  assessed  at  three  dollars 
per  acre  and  in  another  at  seven  dollars, 
as  shown  by  the  returns  of  the  assessors, 
the  board,  to  equalize  the  valuation  in  the 
two  townships,  may  raise  the  three-dol- 
lar valuation  tofive  dollars, and  lower  the 
seven-dollar  valuation  to  five  dollars,  but 
may  not  add  to  the  return  of  any  assessor 
an  additional  piece  of  land  not  already 
listed. 

in  the  case  at  bar  there  was  no  want  of 
power  properly  lodged  to  enable  the  prop- 
er authorities  to  secure  an  assessment  of 
all  the  personal  property  of  the  plaintiff. 
If  the  county  clerk  or  board  of  county 
commissioners  had  reason  to  Itelieve  that 
the  plaintiff  had  not  listed  for  taxation  all 
of  its  personal  property,  they  had  ample 
power,  under  section  70,  above  referred  to, 
to  secure  a  full  asBessment  of  all  its  per- 
sonal property.  They  could  have  served 
notice  on  the  plaintiff,  issned  process,  and 
brought  the  officers  of  the  plaintiff  com- 
pany, or  any  other  persons  having  knowl- 
edge upon  the  snbject,  In  to  testify  under 
oath,  and  thus  learn  all  about  the  plain- 
tiff's property,  and  after  such  bearing  add 
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to  its  assesemrait  as  returned  by  the  assess- 
or any  other  personal  property  they  found 
the  plalntlfl  possessed  of.  The  object  of 
the  commissioners  seemed  to  be  to  secure 
a  fair  assessment  of  the  property  of  the 
county  for  taxation;  but  they  mlstoolc 
the  method.  The  legislature  has  not,  and 
likely  will  not,  confer  arbitrary  power  up- 
on the  commissioners,  or  any  other  body 
or  person  to  arbitrarily  assess  property 
owners  for  taxation.  The  power  lodged 
with  the  assessors,  county  clerk,  and 
board  of  county  commissioners  by  the  leg- 
islature is  ample  for  all  proper  purposes  of 
assessment  and  taxation,  and  we  do  not 
think  the  power  should  be  extended  to 
any  tribunal  not  already  in  possession 
thereof.  The  defendants  In  this  case  rely 
on  the  case  of  GiUett  v.  Treasurer,  30  Kan. 
166, 1  Pac.  Rep.  577,  and  the  court  below 
seems  to  haye  regarded  it  at  least  as  some- 
what controlling  in  the  case.  We  think  a 
careful  examination  of  that  case  will  show 
it  to  be  in  perfect  harmony  with  the  con- 
clusions herein  reached.  In  that  case  the 
facts  show  that  the  assessors  of  Lyon 
county  met  pursuant  to  statute,  and 
agreed  upon  a  common  basis  of  valuation 
for  the  property  of  their  lespectlve  town- 
ships. Afterwards  the  assessors  of  some 
of  the  townships  ignored  the  agreement 
BO  made  by  the  body  of  the  assessors,  and 
valued  the  property  in  their  townships 
lower  than  the  valuation  agreed  upon, 
and  consequently  lower  than  like  proper- 
ty was  valued  in  other  townships  of  the 
county.  When  the  board  of  equalization 
met,  they,  in  order  to  equalize  the  assess- 
ments for  the  several  townships  of  the 
county,  raised  the  valuations  of  the  assess- 
ors who  had  ignored  the  agreement  to 
make  them  correspond  with  those  of  the 
other  townships.  The  plaintiffs  in  that 
case  held  cattle  in  one  of  the  townships, 
the  assessor  of  which  had  ignored  the 
agreement,  and  valued  such  property  at  a 
sum  less  than  the  common  basis;  and, 
when  the  board  of  equalization  raised  the 
valuation  on  their  cattle,  they  commenced 
suit  to  enjoin  the  collection  of  taxes,  alleg- 
ing that  the  board  of  equalization  had  no 
power  to  raise  the  valuation  as  returned 
by  the  assessor  on  their  cattle  without 
notice  to  them.  This  court  held  that  the 
board  of  equalization  had,  since  the  act  ot 
1876,  (chapter  107,  §  74.  Comp.  Laws  1879,) 
power  to  equalize  the  assessments  of  per- 
sonal property  made  by  the  several  assess- 
ors of  the  county  by  raising  the  assess- 
ment in  the  township  where  the  plaintiff's 
cattle  were  assessed  to  correspond  with 
the  common  basis  agreed  upon  by  the 
township  assessors,  without  notice  to  the 
owners  of  property,  the  valuation  of  which 
the  board  had  raised.  That  is  all  the 
court  decided.  In  this  case  the  power  of 
theboard  of  equalization  to  raise  or  lower 
the  valuation  of  the  property  as  returned 
by  the  assessors  is  not  challenged.  That  is 
not  the  question  in  this  case.  A  hasty 
reading  of  theopinlonin  Glllett  v. Treasur- 
er, 30  Kan.  166,  1  Pac.  Rep.  577,  or  a  read- 
ing of  the  syllabus  without  an  examina- 
tion of  the  opinion,  might  mislead.  In  the 
syllabus  the  word  "assessment"  is  used, 
in  a  limited  sense,  as  meaning  valuation. 
With  this  understanding  of  thesense  given 


to  the  word  "assessment"  the  syllabus 
properly  represents  the  opinion,  and  what 
was  decided  thereby.  The  term  "assess- 
ment, "  employed  in  connection  with  gen- 
eral taxation,  means  more  than  mere  val- 
uation. When  we  speak  of  an  assessment 
ot  property  as  the  basis  for  levying  and 
collection  of  taxes,  we  mean  more  than 
valuation.  "  Assessment, "  so  used,  is  de- 
fined by  Welty  on  Law  of  Assessments 
(page  3J  as  "an  official  listing  of  persons 
and  property,  with  an  estimate  of  the  val- 
ue of  the  property  of  each  for  the  purpose 
ot  taxation. "  Here,  it  will  be  seen,  assess- 
ment Includes  the  listing,  together  witli 
the  valuation,  of  property,  and  the  sylla- 
bus above  referred  to,  read  In  the  light  of 
this  detinition  of  assessment,  and  giving 
the  word  "  assessment "  therein  this  mean- 
ing, would  be  misleading,  and,  so  under- 
stood, would  not  correctly  represent  what 
was  decided  in  said  case.  We  recommend 
that  the  case  be  reversed  and  remanded, 
with  Instruction  to  allow  the  order  of  in- 
junction. 

Per  Curiam.    It  is  so  ordered ;  all   the 
Justices  concurring. 


McCkde  v.  K)fi/BX,  County  Treasurer. 
(Supreme  Court  of  Kansas.    May  10,  1890.) 

Commissioners'  decision.  Error  from  district 
court,  Atchison  county;  Robert  M.  Eatox,  Jud^. 

B.  F.  Hiulson,  for  plaintifF  In  error.  T.  M. 
Pierce,  and  W.  W.  4  W.  F.  Guthrie,  for  defend- 
ant in  error. 

Strano,  C.  The  questions  in  this  case  are 
Identical  with  those  in  Coal  Co.  v.  Emlen,  ante, 
340,  (Just  decided.)  That  ca3e  and  this  were  tried 
and  submitted  together,  and  upon  theanthorl^  of 
that  case  the  judgment  of  the  district  court  will 
be  reversed,  with  directions  to  the  court  belowio 
allow  the  order  of  injunotioa. 

Pbk  Cdriah.    It  is  so  ordered;  all  tbe  Justices 

concurring. 


CaiCAOO,  K.  &  W.  R.  Co.  v.  Palmer. 

(Supreme  Court  of  Kansas.  May  10, 1890.) 
Eminent  I)om.un — ^Dahaqbs — Instbcctions. 
On  the  trial  of  an  appeal  from  the  award  of 
commissioners,  made  in  condemnation  proceed- 
ings for  a  right  of  way  for  a  railroad  company, 
it  is  error  for  the  trial  court  to  instruct  the  jury 
that  they  may  take  into  consideration,  as  tending 
to  depreciate  the  market  valueof  the  land  through 
which  the  right  of  way  is  located,  the  damages 
for  stock  liable  to  be  killed  by  moving  trains, 
and  for  fires  liable  to  be  set  out  by  locomotives, 
passengers,  and  employes,  without  making  any 
distinction  between  what  may  be  negligently  done, 
tind  what  may  occur  accidentally,  and  without  neg- 
ligence. 
{Syllatms  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Chase  county;  Frank  I>os- 
TKR,  Judge. 

George  R.  Peek,  A.  A.  Hard,  and  C.  If. 
Sterry,  tor  pluiutitf  in  error.  J.  O.  Wafers 
and  Madden  Bros.,  for  defendant  in  error. 

Simpson,  C.  The  defendant  was  the 
owner  of  2,960  ficres  of  land  in  Chase  coun- 
ty, lying  together  in  one  compact  body, 
except  that  160  acres  was  separated  from 
the  balance  by  a  public  highway.    That 
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part  of  the  lanf]  that  was  cultivated  con- 
sisted of  about  100  acres  of  bottom  land 
on  thesouth  fork  of  theCottonwood  river. 
The  remainder  of  the  farm  consisted  of  an 
eastern  and  western  pasture  and  feed  lots 
for  stock.  This  farm  was  used  for  stock 
and  crop  purposes.  Three  hundred  and 
sixty-five  acres  of  the  farm  was  bottom 
land  including  timber,  and  the  balance 
was  upland,  devoted  to  pasturage.  The 
farm  consists  of  the  S.  %  of  sections  28  and 
27,  and  the  S.  E.  %  of  section  26,  and  the 
S.  %  of  the  N.  E.  V  of  section  28,  and  the 
N.  %  of  the  N.  E.  %  and  N.  W.  )i  of  section 
34,  all  of  section  35,  in  township  20  of 
range  8,  and  all  of  sections  2  and  11  In 
township  21  of  range  8.  It  Is  thus  two 
and  one-half  miles  from  east  to  west,  and 
three  and  one-haif  miles  from  north  to 
south,  at  extreme  points.  The  dwelling- 
house,  bam,  cattle-yard,  and  scales  are 
near  the  N.  W.  comer  of  the  S.  E.  %  of  sec- 
tion 28.  The  railroad  enters  the  land  from 
the  north,  about  one-fourth  of  the  distance 
from  the  N.  E.  corner  of  the  S.  %  of  the  N. 
E.  %  of  section  2S,  and  runs  diagonally 
through  that  80  acres,  and  through  tiie 
S.  E.  a  of  section  28,  and  passes  out  at  the 
S.  E.  corner  of  said  S.  E.  %  of  section  28. 
This  leaves  about  one- tenth  of  the  farm 
to  the  west,  and  nine-tenths  to  the  east, 
of  the  railroad  line.  The  dwelling-house 
and  other  improvements  mentioned  are 
situated  about  40  rods  west  of  the  right  of 
way.  The  length  of  the  right  of  way 
through  the  farm  is  4,471  feet.  The  land- 
owner appealed  from  the  award  of  the 
commissioners  to  the  district  court,  and 
a  Jury  trial  was  had. 

We  will  first  examine  and  see  what  ele- 
ments of  damage  were  considered  and 
passed  upon  by  the  jury  in  their  special 
ilndtngs.  The  jury  estimates  no  damajje 
for  the  water  standing  on  the  west  side  of 
the  right  of  way ;  nor  forfioodlng  the  land 
by  reason  of  any  ditch,  holes,  or  barrow- 
pits  on  the  east  side  of  the  right  of  way ; 
nor  for  building  any  ditch  to  drain  sur- 
face water  accumulated  on  the  right  of 
way;  nor  for  making  culverts  under  the 
farm  crossings  ;  nor  for  the  ditch  made  for 
the  purpose  of  strengthening  the  draw. 
They  do  estimate  damages  for  the  follow- 
ing causes:  For  extra  labor  in  opening 
and  shutting  gates  in  crossingthe  riglit  of 
way ;  for  hauling  feed  from  the  land  on 
the  west  side  to  the  corrals  on  the  east 
side;  for  extra  time  in  going  to  the  differ- 
ent farm  crossings;  to  the  use  of  the  land 
east  of  the  south  fork,  as  and  for  pasture; 
for  loss  in  market  value  to  the  land  bor- 
dering on  the  south  fork,  and  east  of  it,  by 
location  of  the  right  of  way  through  it; 
for  the  Increased  cost  of  cultivation  by 
reason  of  extra  labor,  outside  of  tbe  extra 
labor  necessary  in  making  additional 
turns;  and  for  extra  labor  in  cultivation. 
They  do  not  state  any  definite  sum  as  the 
amount  to  be  awarded  by  reason  of  these 
various  elements  of  damage.  No  motion 
was  made  oreffort  recorded  to  make  their 
answers  more  definite  and  certain.  The 
only  definite  sum  (that  of  ?100)  that  was 
assessed  in  the  answers  to  the  special  ques- 
tions submitted  was  for  the  value  of  the 
land  that  will  have  to  be  used  for  turn- 
rows  along  tbe  side  of  the  right  ot  way. 


Their  general  verdict  was  the  value  of  the 
right  of  way,  ^512.50;  damages  to  the  land 
not  taken  by  reason  ot  the  right  of  way, 
»2,750;  interest,  «380.62. 

1.  The  railroad  company  brings  the  case 
here,  and  Insists,  first,  that  the  damages 
awarded  by  the  jury  to  the  land  not  taken 
were  so  excessive  as  to  show  that  the 
same  were  allowed  by  the  Jury  under  the 
influence  of  passion  and  prejudice.  To  en- 
force tills  contention  it  is  urged  by  counsel 
for  plaintlQ  in  error  that  the  only  real 
damage  there  could  be  waa— First,  in  cut- 
ting off  stuck  kept  In  pasture  "  B  "  from 
the  water  In  the  south  fork,  remembering 
that  such  stock  was  already  cut  off  by  a 
60-foot  public  highway;  and,  weond,  the 
extra  time  required  in  the  cultivation  of 
that  part  of  the  farm  used  for  raising  corn 
west  of  the  right  of  way;  and,  third,  the 
extra  time  required  in  hauling  stuff  from 
one  part  of  the  farm  to  the  other  in  reach- 
ing railroad  crossings.  It  is  further  said 
that  it  appears  from  the  evidence  of  all  the 
witnesses  examined  for  the  laud-owner 
that,  in  estimating  the  elements  of  dam- 
age, the  extra  tarns  made  necessary  by 
the  right  of  way  cutting  the  crop  land 
Into  irregularly  shaped  pieces.  In  theprepa- 
ratlon  and  cultivation  of  the  land,  and  In 
gathering  the  crop,  constituted  the  great 
bulk  of  damages  sustained  by  the  land- 
owner. And  It  is  further  urged  that  It  is 
conclusively  shown  by  the  evidence  con- 
tained in  this  record  that  this  particular 
Item  of  damages,  at  the  highest  possible 
figure,  could  not  exceed  f  775,  and  that  the 
aggregate  of  all  the  items  ot  damage  taken 
into  consideraticm  by  a  jury  could  not,  in 
any  event,  exceed  the  sum  of  $1,975;  and 
hence  it  appears  that  this  allowance  wfis 
excessive  in  at  least  one-fourth  of  It,  to- 
wit,  $675.  We  cannot  go  into  the  details 
of  all  this  evidence,  and  Incumber  an  opin- 
ion with  it.  It  maybe  a  sufficient  answer 
to  the  claim  of  the  counsel  for  the  plaintif 
In  error  to  say  that  the  court  at  their  re- 
quest  submitted  to  the  Jury  special  Inter- 
rogatories about  fifteen  different  things 
that  were  claimed  to  have  been  elements 
of  damage  in  this  case.  The  Jury  say,  by 
their  special  findings,  that  in  estimating 
damages  they  do  not  base  anything  on  six 
ol  these  elements.  They  do  say  that  they 
take  into  consideration  nine  of  them,  and 
in  one  they  fix  the  sum  of  $100  as  the 
amount  of  damages  occasioned  by  that 
particular  one,  and  as  to  the  other  eight 
return  no  definite  sum.  So  that  the  act- 
ual result  of  that  trial,  so  far  as  the  jury 
are  concerned,  is  that  they  estimate  the 
damages  to  the  remainder  of  the  tract  at 
$2,750,  and  that  this  estimate  is  arrived  at 
by  grouping  together  the  nine  Items  speci- 
fied in  the  special  findings  that  contributed 
to  the  damages,  and  the  other  items  in- 
cluded in  the  instructions  of  the  court,  but 
not  contained  in  the  special  Interroga- 
tories. Now,  In  this  state  of  the  record, 
we  are  asked  to  assume  that  one  partic- 
ular item  alone  constitutes  tbe  great  bulk 
of  the  damage.  The  jury  heard  all  the  evi- 
dence. They  viewed  the  premises,  and  ap- 
plied It  In  the  light  of  that  inspection,  and 
we  would  hesitate  long  before  reversing 
this  rase  on  account  of  a  belief  that  the 
amount  awarded  was  so  large  as  neces- 
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Baiily  to  create  the  belief  that  the  Jury  wsa 
swayed  by  passion  and  prejudice.  It 
seems  to  be  admitted  that  there  is  ample 
Jnstiflcatlon  in  the  evidence  preserved  in 
this  record  to  support  a  verdict  for  f  1.975. 
But  tills  apparently  excludes  the  consid- 
eration ol  some  elements  that  the  jury  had 
a  right  to  consider.  There  are  In  cases  of 
this  character  some  elements  of  damage 
that  may  be  reduced  to  a  certainty  in  dol- 
lars and  cents  by  a  purely  mathematical 
process;  hut  take,  for  Instance,  the  effect 
ot  all  these  things  on  the  market  value  of 
the  farm,  and  all  a  jury  can  do  is  to  arrive 
at  a  conclusion  founded  on  the  opinion  of 
witnesses.  How  much  they  all  aHect  the 
market  value  can  never  be  determined  with 
mathematical  precision.  In  the  Judgment 
of  the  writer  of  this  opinion,  the  verdict  Is 
a  very  liberal  one,  but  not  so  large  as  to 
Induce  a  belief  that  it  is  excessive. 

2.  The  next  contention  of  counsel  for  the 
railroad  company  is  based  upon  the  fol- 
lowing tnstrnction  given  by  the  court  to 
the  Jury :  "No  conjectural  or  suppositious 
elements  of  damage  can  be  considered  so 
far  as  allowing  for  them  specific  sums  of 
money.  Nothing  can  be  allowed  as  an 
Item  of  special  damages,  unless  it  can  be 
attributed  to  some  cause  known  to  e.xist, 
the  effect  and  consequence  of  wbich  la  not 
speculative  in  character,  but  can  be  calcu- 
lated In  dollars  and  cents  with  reasonable 
certainty.  Hence,  the  liability  of  stock 
being  frightened  and  stampeded  or  killed 
by  moving  trains,  or  fires  set  out  by  loco- 
motives or  passengers  or  employes,  does 
not  constitute  a  basis  for  special  compen- 
sation, and  are  not  items  which  can  be 
calculated  in  dollars  and  cents.  These 
and  such  like  matters  way,  however,  be 
considered  as  tending  to  the  general  depre- 
ciation of  the  value  of  the  land,  by  impair- 
ing its  use  for  that  which  it  was  specially 
adapted,  and  disinclining  purchasers  to 
pay  what  it  would  otherwise  be  worth." 
The  court.  In  plain  words,  told  the  Jury 
that  certain  elements  of  damage  that  do 
not  constitute  a  basis  for  special  compen- 
sation, and  cannot  be  calculated  in  dollars 
and  cents,  may  be  considered  as  tending 
to  the  general  depreciation  of  the  value  of 
the  land  by  impairing  its  use  for  that 
which  it  was  Hpeciall.y  adapted,  and  dis- 
inclining purchasers  to  pay  what  it  would 
otherwise  be  worth.  These  elements 
were:  First.  Liability  of  stock  being 
frightened  and  stampeded.  Second.  Lia- 
bility of  stock  being  killed  by  moving 
trains.  Third.  Liability  of  flres  set  out  by 
locomotives  or  passengers  or  employes. 
As  to  the  first  of  these,  it  was  said  by 
Chief  Justice  Horton,  in  the  case  of  Rail- 
way Co.  v.  Lyon,  24  Kan.  745:  "In  assess- 
ing da  mages  done  to  land  by  reason  of  the 
appropriation  of  a  right  of  way  through 
it  for  a  railroad,  the  liability  of  teams  be- 
ing frightened,  or  that  additional  care  by 
the  land-owner  may  be  necessary  in  the 
future  as  to  such  teams,  by  reason  of  the 
proximity  of  the  railroad,  does  not  of  it- 
self constitute  any  basis  for  special  com- 
pensation. Such  dan)  ages  are  Hpcculntlve. 
and  not  the  i>roper  subject  of  Inquiry  and 
damage."  This  case  is  made  the  subji-ct 
of  a  short  note  by  Mr.  WjkxI  in  his  work 
on  Railway  Law,  vol.  2,  p.  917,  note  4.    In 


this  note  he  couples  tog^ether  the  frighten- 
ing of  the  teams  and  extra  care  necessary 
in  the  use  of  the  teams,  and  applies  the 
language  of  the  court  only  to  the  extra 
care.  This  construction  of  the  decision 
leaves  it  as  sustaining  his  text  that  the 
liability  of  frightening  teams  by  passing 
trains  is  a  proper  element  ot  damage. 
While  such  construction  seems  to  be  war- 
ranted by  the  language  of  the  instruction 
given  by  the  trial  court  to  the  Jury,  that 
was  assigned  as  the  error  complained  of 
in  that  case,  its  language  being:  •*!  will 
say  that  the  fact  of  the  liability  of  teams 
being  scared,  and  the  additional  care  nec- 
essary to  be  used  in  using  such  teams  by 
the  plaintiff  upon  the  land  in  question,  is 
an  element  of  damage  you  can  take  into 
consideration,"  .yet  the  court  undoubtedly 
meant  both  the  liability  to  frighten  stock 
as  well  as  the  extra  care.  The  trial  court 
combined  thetwo  propositions,  and  treat- 
ed them  as  one  element,  and  this  court  say 
this  direction  to  the  Jury  permitted  specu- 
lative damages,  for  which  no  compensa- 
tion is  properly  recoverable.  From  this  It 
is  manifest  that  this  court  has  passed  on 
the  naked  question  of  the  liability  of 
stock  being  frightened  against  this  instruc- 
tion. Considering  this  item  in  connection 
with  the  second  one  enumerated  in  the  in- 
struction, to-wit,  the  liability  of  the  kill- 
ing of  stock  by  moving  trains,  while  it 
may  be  said  that  there  is  a  well-founded 
distinction  between  the  statutory  remed.v 
for  stock  negligently  killed  by  passing 
trains  and  tlie  liability  ot  stock  being 
frightened  and  killed  by  the  operation  of 
the  road,  yet  this  distinction  Is  not  clearl.y 
made  in  the  instruction ;  or.  It  may  be  said, 
is  not  made  at  all.  As  to  the  remaining 
item  of  liability  of  Hres,  the  case  of  Rail- 
road Co.  V.  Kregelo,  32  Kan.  613,  5  Pac. 
Rep.  15,  is  broad  enough  to  cover  all 
Iihases  of  the  question.  This  case  recog- 
nizes and  clearly  expresses  the  distinction 
that  is  claimed  as  to  the  other  items.  The 
court  say:  "The  general  current  ot  au- 
thority is  to  the  effect  that,  in  awarding 
damages  to  the  owner  of  land  taken  for  a 
railroad,  the  exposure  of  his  remaining 
land  and  buildings  to  fire  from  the  compa- 
ny's trains  or  engines  is  a  proper  element 
to  be  considered  in  making  the  estimate; 
this  upon  the  gi'ound  that  the  increased 
exposure  to  fire  depreciates  the  •  •  • 
land.  •  •  •  But  *  •  •  It  is  compe- 
tent only  to  take  Into  consideration  the 
risk  of  fire  set  out  •  »  •  without  the 
fault  of  the  company,  and  by  reason  of  the 
operation  of  the  road  through  the  orem- 
Ises.  It  fires  occur  through  the  negligence 
of  the  company,  it  would  be  liable  to  the 
owner,  and  this  element  should  not  be 
taken  Into  account  in  estimating  the  com- 
pensation." Since  that  opinion,  the  legis- 
lature of  this  state,  in  1S85,  has  provided  a 
statutory  remedy  for  the  recovery  of  dam- 
ages occasioned  by  fire  that  occurs  by  the 
negligent  operation  ot  the  road.  This 
case  makes  clear  the  distinction  between 
the  actual  loss  b.v  tire  and  the  liability  to 
loss  that  affects  the  value  of  the  property. 
This  same  distinction  may  i)oasIbly  exi.xt 
in  the  consideration  of  the  other  items, 
but  if  It  docs  the  language  of  the  instruc- 
tion seems  to  be  broad  enough  to  allov 
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the  Jtiry  to  estlmato  all  the  negllfseiit  kill- 
ing ot  stock  and  the  setting  out  of  flres, 
as  well  as  those  not  negligent.  It  doefi 
not  seem  to  ua  that  as  to  those  Items  of 
damage  that  permit  the  distinction  con- 
tended for,  assuming,  for  the  purposes  of 
this  opinion,  that  such  a  distinction  ex- 
ists, is  not  expressed;  but  the  general 
language  of  the  Instruction  would  anthor- 
i«e  the  Jury  to  take  Into  consideration 
each  one  of  these  specific  Items  of  damage, 
without  regard  to  the  negligence  of  tlie 
railroad  company,  and  to  take  Into  ac- 
count at  least  one  item  that  this  court  has 
said  Is  speculative,  and  not  to  be  consid- 
ered. The  juiy  were  misdirected  by  this 
Instruction,  and  it  was  material  error  to 
gU-e  It. 

It  is  recommended  that  the  Judgment  of 
the  trial  court  be  reversed,  and  the  cause 
remanded,  with  instructions  to  grant  a 
new  trial. 

Per  Ccriam.  It  is  so  ordered ;  all  the 
Justices  concurring. 


Brown,  Sheriff,  v.  State  ex  reJ.  Ward, 

County  Attorney. 
(Supreme  Court  of  Kan»tu.    July  S,  1890.) 

CoUNTT-SeAT— LOCATIOH — ^Bl.ECTtON. 

Where  an  election  has  been  held  for  the 
permanent  location  of  the  county-seat  in  a  newly- 
organized  county,  and  the  returns  made,  and  suoh 
vote  has  been  duly  canvassed  by  the  board  of 
county  commissioners,  and  the  place  receiving  a 
majority  of  all  the  votes  cast  has  been  proclaimed 
by  said  board  the  permanent  county-seat,  and  no 
proceeding  instituted  to  test  the  validity  of  such 
election,  the  sheriff  of  said  county  has  no  anthor- 
1^  to  issue  a  proclamation  for  a  second  county- 
seat  election  in  said  county;  and  sU  proceedings 
thereunder  are  void. 
{SvUaimt  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Wichita  county;  V.  H. 
Grinstead,  Judge. 

C  A'.  Sterry  and  .7.  S.  CaIdwell,tor  plain- 
tiff In  error.  C.  H.  Coatt,  for  defendant  in 
error. 

Grkex,  C.  Wichita  county  was  organ- 
ised Decembers!),  ISSB,  and  Leotl  city  was 
designated  as  the  temporary  county-seat. 
The  county  officers  selected  bythegovern- 
or  railed  an  election  to  be  held  on  the  8th 
day  of  February,  1887.  for  the  purpose  of 
electing  the  county  and  township  officers, 
and  chot)sing  a  permanent  county-seat. 
The  election  was  held  to  choose  county 
and  township  officers,  but  the  election  for 
designating  the  permanent  county-seat 
was  postponed,  on  account  of  the  passage 
by  the  legislature  of  chapter  120  of  the 
Laws  of  1887,  being  an  act  to  provide  for 
the  registration  of  voters  at  elections  for 
county-seats.  The  election  was  subse- 
queutly  held,  under  the  provisions  of  said 
law,  on  March  10,  18S7.  The  returns  were 
made  to  the  board  of  county  commission' 
ers  of  said  county,  duly  canvassed,  and 
result  declared  In  favor  of  Leotl  city  asthe 
permanent  county -seat;  and  It  has  re- 
mained the  cotmty-seatever  since  said  elec- 
tion. In  June,  1888,  the  plaintiff  in  error, 
a  sheriff  of  said  county,  issued  his  procla- 
mation and  notice  to  the  voters  of  said 


county  for  an  election  to  be  brtd  at  tbe 
various  voting  places  on  the  18th  day  of 
July,  1888,  for  the  purpose  of  choosing  the 
permanent  county -seat  of  said  county. 
The  sheriff  posted  his  proclamation  of 
said  election  tbrougbfiut  the  county,  and 
issued  a  notice  to  the  voters  i-equiring 
them  to  meet  at  tbe  various  voting  places 
and  select  persons  to  act  as  registration 
boards.  In  pursuance  of  said  proclama- 
tion and  notice,  certain  persons  met  at 
some  ot  the  places  designated,  and  organ- 
ized registration  boards  and  made  regis- 
tration lists,  and  some  of  the  voters  of  the 
county  assembled  at  the  voting  places  on 
the  18th  day  of  July,  1888,  and  voted  upon 
the  question  ot  the  permanent  location  of 
the  county -seat. 

On  the  14th  day  of  July,  1888,  the  state, 
upon  the  relation  of  the  county  attorney 
of  said  county,  commenced  this  action  to 
restrain  the  board  of  county  commission- 
ers of  said  county  from  receiving  or  can- 
vassing any  returns  or  any  votes  of  thlH 
election,  and  from  making  any  declaration 
of  any  result  ot  the  election,  and  from 
making  any  order  or  entry,  or  doing  any 
act  touching  or  conceinlng,  such  election ; 
and  that  the  county  clerk  should  be  re- 
strained from  receiving  any  returns,  votes, 
or  papers  of  any  kind  concerning  the  elec- 
tion, and  from  entering  any  order  or  mak- 
ing any  record  concerning  tbe  election,  and 
from  receiving  any  ballots,  poll-books,  tal- 
ly-sheets, or  other  papers  from  any  board 
of  registration,  election  board,  or  other 
officers  or  persons,  touching  said  election; 
and  that  M.  P.  Brown,  as  sheriff,  Ite  en- 
joined from  issuing  or  publishing  or  post- 
ing any  proclamation,  notice, or  other  pa- 
per touching  the  holding  of  any  election 
for  the  relocation  or  removal  of  the  coun- 
ty-seat ot  Wichita  county;  and  that  the 
defendants  be  enjoined  from  doing  any 
acts  towards  or  concerning  the  relocation 
or  removal  of  thecounty-seatof  said  coun- 
ty, within  five  years  from  March  10, 1887. 
The  district  judge  of  Wichita  county,  upon 
the  filing  of  said  petition,  granted  a  tem- 
porary restraining  order.  The  defendants 
below  answered  the  petition  of  the  coun- 
ty attorney,  setting  up  substantially  the 
facts  as  detailed,  admitting  that  an  elec- 
tion had  been  held  on  the  10th  of  March, 
1887,  but  claimed  that  said  election  was 
fraudnently  conducted,  and  void.  A  de- 
murrer was  filed  to  this  petition,  assign- 
ing that  the  answer  did  not  state  tacts 
Bufflclent  to  constitute  a  defense  to  plain- 
tiff's petition,  which  was  sustained  by  the 
court  below,  and  judgment  was  rendered 
in  favor  of  the  state,  and  against  the  plain- 
tiff In  error,  for  the  costs  of  the  action, 
and  permanently  enjoining  the  sheriff  from 
making  any  proclamation  calling  tor  an 
election  prior  to  the  expiration  of  five 
years  from  March,  1SH7. 

The  pleadings  In  this  case  admit  that  an 
election  was  held  for  the  permanent  loca- 
tion of  the  county-seat  of  Wichita  county 
on  March  10, 1887 ;  that  the  board  of  coun- 
ty commissioners  and  other  ofHeers  were 
elected  Kebruary8, 1887,  and  duly  qualified, 
and  entered  upon  the  discbarge  of  their 
duties;  and  that  the  commissioners,  80 
days  prior  to  the  10th  of  March,  1887,  made 
an  order  designating  a  place  in  each  ot  the 
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three  townships  !u  the  county  where  the 
TOt«r8  might  asBemble  for  the  purpose  ot 
registration,  and  that  they  caused  the  or- 
der to  be  published,  as  required  by  section 
8,  c.  120,  of  the  Laws  of  1887;  and  that  the 
township  officers  elected  in  all  the  town- 
ships in  Wichita  county  on  February  8, 
1887,  were  acting  as  boards  of  registration, 
as  required  by  law.  It  is  further  admit- 
ted by  the  pleadings  that  there  was  an 
election  held  for  the  purpose  of  locating 
the  permanent  county-seat,  and  that  the 
returns  were  made  to  the  county  clerk, 
and  that  said  returns  wereduly canvassed, 
and  the  result  was  declared,  and  ttiat  Le- 
oti  city  received  426  votes,  and  the  city  of 
Coronado  120  votes.  No  effort  was  made 
to  contest  the  validity  of  this  election. 
The  declaration  ot  the  result  was  made  a 
matter  of  record  by  the  board  ot  county 
cotntnlBsioners  uf  the  county,  and  still  re- 
mains in  full  force,  and  is  final.  The  sher- 
iff of  the  county  could  not  sit  in  judgment 
upon  the  question  as  to  whether  the  elec- 
tion of  March  10,  1S87,  was  legal  or  not, 
and  could  notattacl;  that  election  in  a  col- 
lateral proceeding.  The  sheriff  had  no  au- 
thority to  call  a  second  election  after  the 
result  had  been  declared  in  the  first,  show- 
ing that  Leotl  city  had  received  a  major- 
ity of  all  the  votes  cast  for  the  permanent 
county-seat  of  Wichita  connty.  The  stat- 
ute settles  this  question  in  favor  of  the 
plaintiff  below.  Section  2778,  Gen.  St. 
1S89,  reads:  "f  rovlrtlng,  however,  that  in 
no  case  shall  the  validity  ot  any  election 
be  inquired  into  beyond  the  one  last  had, 
and  upon  which  the  proceeding  is  based." 
Light  V.  State,  14  Kan.  489;  County-Seat 
of  Linn  Co.,  15  Kan.  526.  We  think  the 
court  below  committed  no  error  in  sus- 
taining thedemuiTcr  of  the  plaintiff  to  the 
answer  of  the  defendant,  and  recommend 
that  the  judgment  be  affirmed. 

Per  Coriam.    It  is  so  ordered ;  all  the 
justices  concurring. 


State  v.  Creditor. 
(Supreme  Court  of  Kansas.     July  3,  1890.) 

Constitutional  Law  —  Requlatino  Pbacticb  of 
Dentists. 
Chapter  128,  Laws  1885,  "An  act  to  regulate 

the   practice  of  dentistry,  and   punish  violators 
thereof, "  is  not  repuffnant  to  either  section  2,  art. 
4,  or  to  section  1,  of  the  fourteenth  amendmeat  of 
the  federal  constitution. 
(SyllahuH  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county ;  C.  Reed,  Judge. 

Dale  Jt  Wall,  for  appellant.  L.  B.  Kal- 
loffK.  A.tty.  Gen.,  and  W.  S.  Morris,  for 
the  State. 

JoHxsTo.v,  J.  E.  H.  Creditor  was  con- 
victed in  the  district  court  of  Sedgwick 
county  for  practicing  dental  surgery  with- 
out authority,  and  in  violation  of  the  pro- 
visions of  chapter  123  of  the  Laws  of  1SK5, 
entitled  **  An  act  to  regulate  the  practice 
of  dentistry,  and  punish  violators  there- 
of. "  He  appeals,  and  challenges  the  va- 
lidity of  the  statute. 

The  act  provides  that  it  shall  be  unlaw, 
ful  for  any  person  to  i>ractice  dentistry  or 


dental  surgery  without  having  a  diploma 
from  some  reputable  dental  college,  school, 
or  university  department  in  which  there 
was,  at  the  time  the  diploma  was  issued,  an- 
nually delivered  a  full  course  of  lectures  and 
instruction  In  dentistry  or  dental  surgerj-. 
It  enacts  that  the  requirement  ot  a  diplo- 
ma shall  not  apply  to  those  engaged  In  the 
practice  of  dentistry  or  dental  surgery 
within  the  state  at  the  time  of  the  passage 
of  the  act.  A  board  of  examiners  is  created, 
who  are  granted  authority  to  issue  certifi- 
cates to  persons  engaged  in  the  practice  of 
dentistry  at  the  time  of  the  passage  of  the 
act,  and  to  decide  upon  the  validity  ot 
such  diplomas  as  may  be  presented  (or 
registration.  All  persons  engaged  in  the 
practice  ot  dentistry  within  the  state  at 
the  time  of  the  passage  of  the  act  are  re- 
quired to  register  their  names  and  place  ot 
buslnesswith  the  board  of  examiners  with- 
in six  months;  and  when  that  is  done  the 
board  Is  authorized  to  issue  to  such  per- 
sons certificates  authorizing  them  to  con- 
tinue the  practice.  All  persons  desiring  to 
begin  the  practice  after  the  passage  of  the 
act  are  required  to  present  to  tlie  board  of 
examiners  a  diploma,  or  a  duly-authenti- 
cated copy  of  the  same,  which,  if  found  by 
the  board  to  be  valid,  is  accepted,  and  the 
person  holding  the  diploma  is  granted  a 
certificate  authorizing  him  to  practice.  A 
charge  of  $3  is  made  for  the  certificates  is- 
sued to  persons  practicing  in  the  state  at 
the  time  the  act  Is  passed,  and  for  the  cer- 
tificates Issued  to  persons  commencing  to 
practice  after  the  passage  of  the  act  a 
charge  of  f  10  is  Imposed.  It  Is  finally  pro- 
vided that  any  person  who  engages  in 
the  practice  of  dentistry  in  violation  of 
the  provisions  of  the  act  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  fined  In  a  sum  not  less  than 
f  10  nor  more  than  f  100.  The  appellant 
contends  that  the  act  is  repugnant  to  sec- 
tion 2  of  article  4  of  the  federal  constitu- 
tion, which  declares  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  the  priv- 
ileges and  Immunities  of  citizens  in  the  sev- 
eral states,"  and  is  also  In  conflict  with 
section  1  of  the  fourteenth  amendment  ot 
the  constitution  of  the  United  States, 
which  provides  that  "no  state  shall  make 
or  enforce  any  law  which  shall  abridge 
the  privileges  or  immunities  of  citizens  of 
the  United  States." 

The  power  of  the  legislature  to  regulate 
the  practice  of  medicine,  dentistry,  or  sur- 
gery is  undoubted.  It  is  an  exercise  of  the 
police  power  of  the  state  tor  the  protec- 
tion ot  the  health,  and  the  promotion  of 
the  comfort  and  welfare,  of  the  people.  It 
may  provide  that  only  those  possessing 
skill,  and  learned  in  tbese  professions, 
shall  be  permitted  to  practice;  may  pre- 
scribe the  nature  and  extent  of  the  qualifi- 
cations required,  and  the  rules  for  ascer- 
taining and  determining  whether  those 
proi)08ing  to  practice  come  up  to  the  stat- 
utory standard.  If  the  regulations  and 
conditions  are  adopted  in  good  faith,  and 
they  operate  equally  upon  all  who  may 
desire  to  practice,  and  who  possess  the 
required  qualifications,  and  if  they  are 
adapted  to  the  legislative  purpose  of  pro- 
moting the  health  and  welfare  ot  the  peo- 
ple by  excluding  from  the  prac tice  those 
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who  are  ignorant  and  Incapable,  then  the 
fact  that  the  conditions  may  be  rigoi-ouH, 
impolitic,  and  unjnBt  will  not  render  the 
leeislation  invalid.  The  authorities  nni- 
formly  support  the  exercise  ol  tbis  power 
by  the  state,  and  statutes  similar  to  tlie 
one  under  consideration  have  been  repeat- 
edly snHtained.  Dent  v.  West  Virginia,  129 
U.  S.  114,  9  Snp.  Ct.  Eep.  231 ;  State  v. 
VanderslulB,  (Minn.)  43  N.  W.  Rep.  789; 
Hewitt  V.  Charier,  16  Pick.  353;  Eastman 
V.  State,  109  Ind.  278,  10  N.  E.  Rep.  97; 
People  V.  Phippin,  (Mich.)  87  N.  W.  Rep. 
8S8;  Richardson  v.  State.  47  Ark.  562,  2  S. 
W.  Rep.  187 ;  Ex  parte  Spinney,  10  Nev.  323 ; 
Harding  v.  People,  15  Pac.  Rep.  727;  Antle 
V.  State,  6  Tex.  App.  202;  Mnsser  v.  Chase, 
29  Ohio  St.  577;  Thompson  v.  Ha^en,  25 
Me.  104;  State  v.  Gregory,  88  Mo.  123; 
State  V.  Board,  32  Minn.  324,  20  N.  W.  Rep. 
238.  Although  not  specifically  declared  in 
the  act,  the  manifest  purpose  of  the  legis- 
lature was  to  exclude  from  a  profession  re- 
quiring learning,  skill,  and  experience 
those  who  are  unfit  to  practice,  and  thus 
protect  the  public  from  ignorance  and  in- 
competency. No  arbitrary  or  capricious 
conditions  are  imposed.  The  profession 
and  practice  are  ojien  to  every  citizen  of 
the  United  States  who  is  qualified,  and 
who  can  produce  evidence  of  the  same. 
The  legislature  saw  fit  to  permit  those 
practicing  in  the  state  when  the  act  was 
passed  to  continue  to  practice  without  di- 
ploma or  other  evidence  of  competency. 
It  may  be,  as  contended,  that  the  fact  of 
being  in  the  practice  is  not  the  best  test  or 
evidence  of  skill  and  capability;  but  the 
courts  have  nothing  to  do  with  the  expe- 
diency or  wisdom  of  the  standard  of  qual- 
ification fixed,  nor  with  the  tests  adopted 
tor  ascertaining  the  same.  The  legislature 
proceeded  upon  the  theory  that  the  fact 
that  they  had  been  engaged  in  the  practice 
within  the  state  was  sufficient  evidence  of 
their  proficiency  in  the  profession.  This 
fact  is  made  by  the  legislature  an  evidence 
of  skill  and  competency  equivalent  to  a  di- 
ploma from  a  dental  college,  and  the  wis- 
dom of  either  test  is  a  question  for  the 
legislature,  and  not  for  the  courts.  The 
act  cannot  be  held  to  unduly  discriminate 
between  persons  or  classes,  and  unconsti- 
tutional, because  it  exempts  those  en- 
gaged in  the  practice  within  the  state 
when  the  law  was  enacted  from  the  neces- 
sity of  obtaining  a  diploma.  Fox  v.  Ter- 
ritory, 5  Pac.  Rep.  60'};  Ex  parte  Spinney, 
supra:  People  v.  Phippin,  supra;  State  v. 
Vandersiuis,  supra.  All  who  enter  the 
profession  after  the  passage  of  the  law  are 
subject  to  the  same  conditions.  No  dis- 
tinctions are  made  between  citizens  ol 
this  and  other  states.  There  Is  no  dis- 
crimination between  graduates  from  den- 
tal colleges  InKansasand  those  graduated 
from  colie.res  located  in  other  states,  or  In 
foreign  countries.  No  higher  qualification 
is  required,  nor  any  different  test  of  com- 
X)etenc.v  prescribed,  nor  any  higher  charge 
for  a  certificate  imposed  on  the  appellant, 
who  came  into  the  state  after  the  law  was 
enacted,  than  was  required  of  or  imposed 
on  one  who  resided  in  Kansas  at  that 
time,  but  was  not  engaged  in  the  practice 
of  dentistry.  It  may  be  unfortunate  for 
the  appellant  that  he  bad  not  begun  the 


practice  In  the  state  when  the  law  was 
enacted,  and  thus  have  had  that  evidence 
of  qualification  essential  to  the  obtaining 
of  a  certificate  without  a  diploma;  but, 
when  no  more  is  required  of  liim  than  is 
required  of  all  other  citizens  of  the  United 
States  proposing  to  begin  the  practice 
within  this  state,  he  has  no  cause  to  com- 
plain. A  chargt^  of  f  3  is  made  for  a  certifi- 
cate issued  to  those  who  were  practition- 
ers when  the  law  was  passed ;  and,  while 
a  charge  of  $10  is  made  for  a  certificate  to 
those  who  arenot  engaged  in  the  practice, 
and  who  presented  diplomas  as  evidence 
of  their  fitness,  the  charges  are  trifling, 
and  In  each  case  it  is  probably  commen- 
surate with  the  trouble  and  expense  of  at- 
tending the  examination,  and  the  grant- 
ing of  the  certificate.  Those  who  were 
practicing  when  the  law  was  passed  ob- 
tained a  certificate  upon  the  mere  regis- 
tration of  their  names  in  a  book  provided 
by  the  board  of  examiners,  but  in  the  other 
cases  the  board  is  required  to  examine  the 
validity  of  thediplomas  offered  as  evidence 
of  the  qualification  of  the  applicant;  and 
the  Inci'eased  charge  for  a  certificate  In 
such  case  probably  corresponds  with  the 
Increased  trouble  and  expense  In  making 
the  inquiry.  The  difference  In  the  charge  is 
not  an  undue  discrimination,  and  is  not 
invalid,  for  the  same  reason  that  the  ex- 
emption of  those  engaged  in  the  practice 
from  the  requirement  of  the  diploma  does 
not  render  the  act  invalid. 

The  cited  case  of  Statev.Hinman,18  Atl. 
Rep.  194,  is  not  an  authority  against  the 
validity  of  our  statute.  The  New  Hamp- 
shire statute  which  was  there  held  to  be 
invalid  was  an  act  regulating  the  prac- 
tice of  dentistry.  It  reiiuired  a  dentist 
practicing  In  one  part  of  the  state  to  un- 
dergo an  examination,  and  to  pay  a  cer- 
tain license  fee,  while  dentists  residing  else- 
where In  the  state  were  exempted  from 
these  requirements.  There  was  a  discrim- 
ination beween  persons  residing  and  prac- 
ticing in  the  state,  founded  solely  upon  the 
accidental  circumstance  of  residence,  or  a 
change  of  residence,  and  for  that  reason 
was  held  to  be  unconstitutional  and  void. 
No  such  discrimination  is  found  in  our 
statute,  and  we  do  not  think  that  it  Is  re- 
pugnant to  the  federal  constitution  upon 
either  of  the  grounds  relied  upon;  and 
therefore  the  conviction  of  the  defendant 
must  stand.  Judgment  affirmed.  All  the 
justices  concurring. 


(44  Kan.  Ml) 

State  v.  Ladenberoer. 

(Supreme  Court  of  Kantaa.    July  8,  1890.) 

Intoxicatino  LiQDOna — ^Iuleoai.  Sales — Infokma- 

TION. 

Where  an  information  for  unlawfully  sell- 
ing intoxicating  liquors  in  violation  of  the  pro- 
hibitory liquor  law  is  verified  by  tho  county  at- 
torney according  to  the  best  of  his  knowledge  and 
belief,  and  no  motion  is  made  to  set  aside  tho 
warrant  under  which  the  defendant  was  arrested, 
it  is  error  for  the  district  court  to  quash  the  in- 
formation and  dismiss  the  case  upon  the  ground 
that  the  oath  to  the  information  does  not  state 
that  tho  allegations  and  tacts  therein  contained 
are  true.  State  v.  Blackman,  32  Kan.  615,  5  Pao. 
Rep.  173;  State  v.  Clark,  34  Kan.  389,  8  Pac.  Rep. 
538. 
{Syllabxis  by  Oie  Court) 
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Appeal  from  district  court,  Barton  coun- 
ty; J.  H.  Bailey,  Judge. 

L.  B.  KeUogg,  Atty.  Gen.,  and  E.  C.  Cole, 
for  the  State.  DiOenbacher  &  B&nta,  for 
appellee. 

HoKTON,  C.J.  An  information,  contain- 
InK  ouj)  count,  was  filed  by  the  county  at- 
torney of  Barton  county  against  Frank 
Ladenberger  for  selling  Intoxicating  liq- 
uoi-8  in  violation  of  the  prohibitory  liquor 
law.  Tlie  Infurmation  was  verified  by  the 
countj'  attorney  according  to  the  best  of 
his  knowledge  and  belief.  There  was  also 
filed  with  the  information  an  affidavit  of 
R.  Wehr  stating  that,  at  the  time  and 
place  alleged  in  the  information,  he  pur- 
chased intoxicating  liquors  of  the  defend- 
ant as  a  beverage,  and  paid  for  the  same. 
The  defendant  was  arrested,  and  after- 
wards filed  a  motion  to  dismiss  the  case, 
and  for  his  discharge,  upon  the  following 
grounds:  "(1)  Because  there  Is  no  infor- 
mation on  file  in  this  court  charging  the 
defendant  with  any  offense;  (2)  because 
the  pretended  information  filed  In  this 
cause  does  not  state  facts  sutticient  to 
charge  the  defendant  with  a  public  offense; 
(3)  bef^ause  the  pretended  information  was 
not  verified  as  required  bylaw."  Upon 
the  hearing  of  the  motion  the  district 
court  sustained  the  same.  The  state  ap- 
peals to  this  court. 

The  information  states  an  offense.  The 
verification  of  the  county  attorney  is  sufH- 
cient  for  every  purpose,  except  merely  for 
the  issuing  of  a  warrant.  State  v.  Black- 
man.  32  Kan.  ^W  h  Pac.  Rep.  173;  State  v. 
Clark,  34  Kan.  2sy.  K  Pac.  Kep.  .528;  State 
V.  Brooks,  3:i  Kan.  708.7  Vane.  Rei)..591.  No 
motion  was  made  to  set  aside  the  war- 
rant. The  attack  of  the  defendant  was 
upon  the  information, — nothing  else.  The 
Judgment  of  the  district  court  must  be  re- 
versed.   All  the  justices  concurring. 


(44  Kan.  94) 

Forbes  v.  Hiooinbotham. 

{Supreme  Court  of  Kansas.    May  10,  1890.) 

INDIASD — Conveyances — Bona  Fide  Pcbcbaskrs. 

1.  The  dates  of  a  certain  deed  had  first  been 
nrittSD  April  30,  1867,  and  afterwards  changed 
to  August  JW,  18(58.  If  the  deed  was  executed  on 
April  30,  1867,  it  was  valid,  but  If  not  executed 
until  August  80,  1868,  it  was  void  as  to  one  of  the 
grantors,  for  prior  to  that  time  he  died.  The 
trial  court  found  that  the  deed  was  executed  on 
April  30,  1887.  Held,  that  the  evidence  is  suffi- 
cient to  sustain  such  finding. 

2.  The  grantors  in  the  alxive  mentioned  deed 
were  Pottawatomie  Indians,  and  the  laud  conveyed 
by  them  was  Indian  land,  and  the  grantees  men- 
tioned in  such  deed  afterwards  conveyed  the  land 
to  the  defendant  in  this  case,  who  was  an  innocent 
and  bonajlde  purchaser  of  the  land  for  a  valuable 
consideration,  and  who  afterwards  tooli  the  actual 
possession  of  the  property,  and  held  the  quiet 
and  undisturl>ed  actual  possession  thereof  for 
more  than  three  years,  and  made  lasting  and 
valuable  improvements  thereon.  Held  that  under 
section  3,  c.  79,  of  the  laws  of  1874,  (Gen.  St.  1889, 
par.  3305)  the  defendant  has  obtained  the  full, 
complete,  and  absolute  title  to  the  property, 

(SyUabua  by  the  Court) 

Error  from  district  court,  Shawnee 
county;  Jou.n  Guthrik,  Jud^e. 

This  was  an  action  in  the  nature  of  eject- 
ment, brought  in  the  district   court   of 


Shawnee  county  on  Augnst  4, 18S5,  for  the 
recovery  of  certain  land  hereafter  de- 
scribed. The  case  wsm  tried  before  the 
court  below  without  a  jury,  and  the  court 
made  the  following  findings  and  conclu- 
sions of  fact  and  law,  and  rendered  the 
following  Judgment: 

"Findings  of  Fact.  First.  ThatJe-Mabn 
and  Louisa  Je-Mahn  were  husband  and 
wife,  and  both  of  them  were  members  of 
the  Pottawatomie  tribe  of  Indians.  Sec- 
ond. That  said  .le-Mahn  and  wife  had  born 
to  them  twochlldren, named 'See-bus-sum' 
and'Pee-quash-ken.'  Third.  That  priorto 
1867,  the  N.  E.Ji  of  sec.  7,  town  11,  range  15, 
in  Shawnee  county,  Kansas,  was  allotted 
to  Je-Mahn,  as  one  of  the  allottees  of  the 
Pottawatomie  tribe  of  Indians,  under  a 
treaty  with  the  United  States  and  said  tribe 
of  Indians.  Fourth.  That  on  the  30th  day 
of  April,  1S67,  Je-Mahn  and  Louisa,  his 
wife,  executed  a  warranty  deed  to  the 
land  described  in  the  plain  tiff's  petition  to 
George  L.  Young  and  Josetta  Young,  his 
wife,  and  acknowledged  thesanie  before  A. 
R.  Button,  justice  of  the  peace;  that  this 
deed  was  duly  filed  for  record  in  the  office 
of  the  register  of  deeds  of  Shawnee  county, 
Kansas,  on  the  17th  day  of  September, 
18GS.  Fifth.  That  on  the  3Qth  day  of  April, 
1807,  George  L.Young  and  Josetta  Young, 
his  wife,  executed  to  the  defendant,  John 
Higginbotham,  a  warranty  deed  to  the 
land  described  in  the  plaintiff's  petition, 
and  acknowledged  the  same  before  A.  R. 
BuTTO.v,  a  Justice  of  the  peace,  which  deed 
was  duly  filed  for  record  in  the  olHce  of 
the  register  of  deeds  of  Shawnee  county, 
Kansas,  the  same  day.  Sixth  That  on 
the  2]Bt  day  of  August,  1868.  a  patent  was 
issued  by  the  government  of  the  United 
States  to  Je-Mahn  for  the  N.  E.  %  at  sec- 
tion 7,  township  11,  range  15,  in  Shawnee 
county,  Kansas;  that  said  patent  was  is- 
sued in  pursuance  of  the  allotment  pre- 
viously made  to  the  said  Je-Mahn;  that 
the  patent  was  filed  for  record  in  the  office 
of  the  register  of  deeds  of  Shawnee  county, 
Kansas,  on  the  17th  day  of  September,  1S68. 
.Seventh.  That  Je-Mahn  died  in  the  fall  of 
1867,  and  left,  surviving  him  a  wife  and  two 
children,  Louisa,  his  widow,  and  See-bus- 
Buni  and  Pee-quash-ken,  his  two  children. 
Eighth.  Thaton  the  10th  day  of  April,  180S, 
Louisa,  widow  of  Je-Mahn,  married  Ell 
ShearerinShawneecounty,  Kansas.  Xiuth. 
That  on  the  23d  day  of  July,  1880,  Louisa 
Shearer  execiited  to  the  defendant,  John 
Higginbotham,  a  warranty  deed  for  the 
premises  described  in  the  plaintiff's  petition, 
which  deed  was  filed  for  record  on  the  3<1 
day  of  September,  1880.  That  the  Louisa 
Shearermentionedlnthedecd  was  formerly 
Louisa  Je-Mahn.  Tenth.  That  on  the 
seventh  day  of  July,  1880,  X,  M.  Juneau 
was  appointed  by  the  probate  Judge  of 
Shawnee  county,  Kansas,  guardian  of  See- 
buK-Hum  and  Pee-quash-ken,  minor  heirs  ot 
Je-Mahn,  deceased.  Eleventh.  Thaton  Au- 
gust 2, 18S0,  N.  M.  Juneau,  guardian,  as 
aforesaid,  of  Soe-bus-sum  and  Pee-ijuash- 
ken,  minor  heirs  of  Je-Mahn,  deceased, 
sold  the  undivided  one-baif  ot  the  land  de- 
scrilied  in  plaintiff's  petition  to  the  de- 
fendant, John  Higginbotham,  for  the  sum 
of  $405,  having  first  obtained  the  necessary 
and  proper  authority  from  the  probate 
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court  of  Shawnee  county  to  sell  the  same 
as  such  guardian  ;  that  the  platntin,  Rob- 
ert Forbes,  was  present  at  such  sale  and 
bid  upon  said  land  at  said  guardian's 
sale ;  that  the  sale  bo  made  was  reported 
to  the  probate  court,  and  said  sale  so 
made  was  confirmed  on  August  21, 1880; 
that  N.  M.  Juneau,  as  such  guardian,  In 
obedience  to  the  order  of  said  probate 
court,  executed  to  the  defendant,  John 
Higglnbotham,  a  guardian's  deed  for  the 
undivided  one-half  of  the  premises  de- 
scribed In  the  plaintiff's  petition,  which 
deed  was  filed  for  record  In  the  register  of 
deeds'  office  on  August  21, 1880;  that  the 
two  minor  children  mentioned  In  this  deed 
were  the  two  children  of  Je-Mahn,  de- 
ceased. Twelfth.  That  under  and  by  vir- 
tue of  the  said  deed  executed  by  Je-Mabn 
and  wife  to  George  L.  Young  and  Josetta 
Young,  and  a  deed  from  Young  and  wife 
to  the  defendant,  John  Higglnhotham, 
and  the  deed  from  Louisa  Shearer  to  the 
said  Higglnbotham,  and  the  said  guard- 
ian's deed,  executed  as  aforesaid,  tlie  said 
John  Higglnbotham,  in  the  fall  of  1880, 
took  actual  possession  of  the  land  de- 
scribed in  plaintiff's  petition,  and  fenced 
the  same  In  the  fall  of  1880,  and  broke 
about  100  acres,  and  that  during  all  of  the 
time  since  the  fall  of  1880,  the  defendant, 
John  Higglnbotham,  has  been  in  the  quiet 
and  undisturbed  actual  possession  of  all 
of  said  land ;  that  the  said  John  Higgln- 
botham then  took  possession  of  the  land 
in  good  faith,  and  believing  that  he  was 
tlie  owner  thereof;  that  he  bought  the 
same  for  a  valuable  consideration,  and  in 
good  faith.  Thirteenth.  That  the  petition 
in  this  case  was  filed  and  this  suit  com- 
menced on  the  4th  day  of  August,  1885. 
Fourtet'itth.  That  on  the  8th  da.v  of  May, 
18S0,  Louisa  Shearer  and  Eli  Shearer  exe- 
cuted to  Eobert  Forbes,  plaintiff,  a  war- 
ranty deed  to  the  land  deseribed  in  the 
plaintiff's  petition,  which  deed  was  duly 
filed  for  record  in  the  ofBce  of  the  register 
of  deedr)  of  Shawnee  county  on  the  24th 
day  of  May,  ISSO.  Fifteenth.  That  on  the 
21st  day  of  May.  1880.  Peter  Wash-ko-no- 
bee  and  See-bus-sum  and  William  E. 
Thompson  executed  to  Robert  Forbes  a 
warranty  deed  to  the  land  described  In 
the  plnlntlff's  petition,  which  deed  was 
duly  recorded  on  the  24th  day  of  May, 
1880.  Sixteenth.  That  at  the  time  of  the 
execution  of  the  deed  by  Peter  Wash-ko- 
no-bee,  See-bus-sum,  and  Wm.  E.  Thomp- 
son, and  dated  May  21,1880,  the  said  Peter 
Wash-ko-no-bee  and  See-bus-sum  were  min- 
ors, of  the  age  at  that  time  of  from  14 
to  16  y*ars,  and  signed  their  names  by 
marks.  Seventeenth.  That  after  N.  M. 
Juneau  had  been  discharged  by  the  pro- 
bate court  as  guardian,  Robert  Forbes, 
the  plaintiff  in  this  case,  was  appointed 
guardian  by  said  court  of  the  two  minors 
of  Je-Mahn,  namely,  See-bus-sura  and  Pee- 
<iunsli-ken,  on  the  19th  day  of  January, 
ISSl.  and  on  the  16th  day  of  March,  1881. 
c(»mnienced  suit  in  the  -district  court  of 
Kliawnee  county,  Kansas,  as  guardian  of 
said  minors,  to  set  aside  said  guardian's 
deetl  made  by  .Tuneau  to  the  defendant, 

John  Hlgginbothnm,  and   on   the 

day  of ,  188^—,  said  suit  was  decided 

on  demurrer  to  plaintiff's  petition  in  favor 


of  said  John  Higginbotham,  and  Judg- 
ment rendered  accordingly.  Eighteenth. 
That  at  the  time  of  the  commencement  of 
the  suit  by  Robert  Forbes,  as  guardian, 
against  John  Higglnbotham,  he  had  the 
deed  upon  which  he  now  seeks  to  recover 
the  one-halt  of  this  land.  Nineteenth. 
That  said  Peter  Wash-ko-no-bee  and  .See- 
bns-Bum  were  the  children  of  said  Je-Mahn 
and  his  wife,  Louisa  Je-Mahn,  now  Louisa 
Shearer,  and  the  heirs  of  Je-Mahn,  and  on 
the  death  of  Je-Mahn  one  undivided  half 
of  the  land  in  controversy  descended  to 
said  two  children,  and  the  other  one  undi- 
vided half  of  said  land  descended  to  their 
mother,  Louisa  Shearer,  widow  of  Je- 
Mahn.  Twentieth.  That  all  of  the  deeds 
and  conveyances  heretofore  referred  to 
were  duly  acknowledged  and  delivered  be- 
fore being  recorded.  Twenty-Flmt.  That 
when  N.  M.  Juneau,  guardian  of  See-bus- 
Bum  and  Pee-quash-ken,  filed  his  petition 
in  the  probate  court  praying  for  an  order 
of  said  court  to  sell  the  undivided  one-half 
of  the  premises  in  controversy  as  the  prop- 
erty of  said  minor  children,  referred  to  In 
finding  of  fact  No.  11,  the  said  guardian 
caused  the  notice  of  the  time  and  place  of 
hearing  said  petition  tobeglven  as  herein- 
afterstated.  Said  petition  of  said  guardian 
tor  such  order  of  sale  was  filed  in  the  pro- 
bate court  July  17, 188U,  and,  among  other 
proceedings  of  said  court,  the  following 
were  had,  viz. :  [Here  follows  various  pro- 
ceedings.] That  such  further  proceedings 
were  had  that  such  real  estate  in  contro- 
versy was  sold  and  conveyed  by  snch 
guardian  according  to  the  forms  of  law  to 
the  defendant,  John  Higginbotham,  as 
found  in  conclusion  of  fact  No.  11,  afore- 
said. I'wenty-Second.  That  the  plaintiff 
and  defendant  are  both  white  men,  and 
are  not,  nor  ever  were,  members  of  the 
tribe  of  Pottawatomie  Indians. 

"Conclusions  of  Law.  First.  That  the 
plaintiff's  cause  of  action  did  not  accrue 
within  three  years  before  the  commence- 
ment of  this  action,  and  that  this  action 
is  within  section  three  of  an  act  entitled 
'An  act  to  protect  bona  fide  purchasers  of 
Indian  lands,'  approved  March  7, 1874,  and 
plaintiff's  cause  of  action  is  barred  by  said 
act  of  the  legislature.  Second.  That  the 
issues  are  with  the  defendant,  and  said  de- 
fendant is  entitlerl  in  law  to  Judgment 
against  theplaintiff  for  his  costs  paid, laid 
out,  and  expended  in  this  action. 

"Judgment.  It  is  therefore,  on  consid- 
CTation,  ordered, adjudged,  and  decreed  by 
the  court  that  the  plaintitt  take  nothing 
by  his  snid  action,  and  that  the  defendant 
have  and  recover  of  and  from  the  plaintiff 
his  costs  paid,  laid  out,  and  expended, 
taxed  at  f ." 

The  plaintiff  below,  us  plaintiff  in  error, 
brings  the  case  to  this  court  tor  review. 

\Vw.  P.  Doathitt  and  W.  C.  Webh,  tor 
plaintiff  in  error.  HaseD  &  Jsenhart,  for 
defendant  in  error. 

»  ALKXTiNE,  J.,  {after  statln/f  the  facts 
as  above.)  The  first  and  principal  ques- 
tion Involved  In  this  case  is  whetlier  the 
fourth  finding  of  fact  made  by  the  court 
below  is  sustained  by  sufficient  evidence 
or  not.  On  the  trial  of  the  case  a  deed  of 
conveyance  was  Introduced  in  evidence. 
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answering  to  the  description  of  the  deed 
described  In  the  fourth  lindinf?  of  fact  in 
every  particular,  except  that  prima  f&cie  it 
purports  to  have  been  executed  on  Au- 
gust 30,  186S,  instead  of  April  30,  1867.  If 
such  deed  was  in  fact  executed  on  April  30, 
18C7,  then  the  finding  Is  correct,  and  no 
valid  objection  can  be  urged  against  the 
regularity orvalldlty  of  the  deed  asa  deed. 
But  if  it  was  executed  on  August  30, 1868, 
then  It  must  have  been  a  forgery  so  far  as 
one  of  the  grantors,  Je-Mahn,  Is  concerned, 
for  he  was  dead  at  that  time,  although  It 
may  have  been  the  valid  deed  of,  and  may 
have  been  executed  and  acknowledged  by, 
the  other  grantor,  Louisa  Je-Mahn,  for  she 
was  still  alive,  and  as  competent  to  exe- 
cute a  deed  as  she  ever  was.  Both  this 
deed  and  the  deed  described  In  the  fifth 
finding  of  the  court  below,  to-wlt,  a  deed 
executed  for  the  same  land  on  April  30. 

1867,  by  the  grantees  mentioned  In  the  first 
deed,  George  L.Young  and  Josetta  Young, 
his  wife,  to  John  Higglnbotham,  were  in- 
troduced In  evidence,  and  also  A.  R.  But- 
ton, the  Justice  of  the  peace  befoi-e  whom 
these  deeds  were  acknowledged,  was  In- 
troduced as  a  witness  on  the  trial.  So, 
also,  was  Higglnbotham.  But  for  some 
unexplained  reason  neither  Young  nor  his 
wife  nor  Louisa  Je-Mahn  nor  Ben  Payne 
or  B.  T.  Payne  was  Introduced  as  a  wit- 
ness in  the  case  by  either  party,  nor  was 
the  testimony  of  any  one  of  them  given  on 
the  trial.  Payne  was  the  person  who 
wrote  these  deeds  or  did  the  writing  In 
filling  them  up,  and  who  witnessed  the 
Je-Mahn  deed,  and  was  present  when  it 
was  acknowledged.  The  evidence  Intro- 
duced on  the  trial  shows  that  where  the 
dates  occurred  in  the  Je-Mahn  deed  such 
dates  were  originally  April  30,  1867;  but 
they  had  afterward  been  erased,  or  partial- 
ly erased,  and  the  dates  August  30,  18CS, 
were  written  over  them.  The  plaintiff 
claims  that  the  dates  were  altered  before 
the  execution  of  the  deed,  and  therefore 
that  It  was  not  executed  until  August  30, 

1868,  and  therefore  that  the  deed  was  nec- 
essarily void  and  a  forgery  as  to  Je-Mahn, 
who  was  then  dead.  He  also  claims  that 
It  was  a  forgerj'  as  to  Louisa  Je-Mahn, 
but  there  is  no  reason  why  it  should  be 
considered  a  forgery  as  to  her  except  Je- 
Mahn's  death,  and  she  was  then  married 
to  Ell  Shearer.  On  the  other  side,  the  de 
fendant  claims  that  the  deed  was  properly 
executed  on  April  30, 1867,  and  that  all  the 
changes  made  in  the  deed  were  made  after 
its  execution  and  delivery  to  the  Youngs, 
and  after  Young  and  wife's  deed  to  Hig- 
glnbotham had  been  executed  and  deliv- 
ered to  him.  There  is  no  positive  evidence 
as  to  when  these  changes  were  made,  and 
therefore  the  whole  thing  is  left  for  infer- 
ence from  the  surrounding  facts  and  cir- 
cumstances. That  thegrantees  mentioned 
in  this  deed,  George  L.Young  and  Josetta 
Young,  on  April  30,  1867,  executed  their 
deed  for  the  same  land  to  Higglnbotham 
cannot  be  questioned;  and  It  wouldhardly 
seem  probable  that  Higginbotham  would 
want  such  a  deed,  unless  he  believed  that 
Young  and  wife  had  at  that  time,  or  prior 
thereto,  i-eceivcd  their  deed  from  Je-Mahn 
and  wife.  Hlgginbotham's  deed  from  the 
Youngs  would  be  worth  nothing  except 


for  the  .Te-Mahn  deed  to  the  Youngs.  Both 
of  these  deeds  were  introduced  in  evidence, 
and  the  court  below  had  an  opportunity 
of  seeing  tbem.  Thecourt  could  see  whether 
the  sameblanks  were  usedfor  both  deeds  or 
not;  whether  the  same  person  had  writ- 
ten orfllled  up  both  deeds  ornot;  whether 
the  two  deeds  had  been  written  or  filled 
up  from  the  same  ink  or  not.  In  the  deed 
executed  by  George  L.Young  and  wife  they 
wrote  their  own  signatures.  In  the  deed 
executed  by  Je-Mahn  and  wife  their  marks 
only  were  made.  Both  deeds  were  ac- 
knowledged before  A.  R.  Button,  a  Justice 
of  the  peace  of  Shawnee  county,  and  he 
wrote  his  own  signature.  Thecourt  below 
had  an  opportunity  of  seeing  whether  all 
these  signatures  and  marks  were  made 
from  the  same  Ink  or  not;  and  also  whether 
the  ink  used  In  making  these  signatures 
and  marks  was  the  same  kind  of  Ink  that 
was  used  in  filling  up  the  dee<1s  originally, 
or  in  making  the  changes  afterwards.  It 
the  changes  were  made  by  using  a  differ- 
ent kind  of  Ink  from  that  used  in  making 
these  signatures  and  marks,  the  inference 
would  be  strong  that  the  changes  were 
made  after  the  execution  of  the  deeds.  If 
Je-Mahn  had  been  living  on  August  30, 
1868,  the  presumption  would  be  that  the 
changes  were  made  before  the  execution  of 
the  deed ;  but  there  is  also  a  presumption, 
and  a  strong  presumption,  in  favor  of  the 
validity  and  truthfulness  of  the  acknowl- 
edgment attached  to  the  deed.  In  the  ac- 
knowledgment, the  Justice  of  the  peace. 
Button,  certifies:  "Personally  came  Je- 
Mahn  and  his  wife,  Louisa,  to  me  person- 
ally known  to  be  the  identical  pei-sons, " 
etc.,  who  executed  the  deed.  Now  as  Je- 
Mahn  was  dead  on  August  30, 1868,  but 
was  living  on  April  80, 1867,  there  would 
be  a  strong  presumption  on  that  account, 
and  in  favor  of  the  validity  and  truthfal- 
uesB  of  the  acknowledgment,  that  the  ac- 
knowledgment was  In  fact  taken  on  April 
30,  1867,  and  not  on  August  30,  1S68.  Be- 
sides, the  justice  of  the  peace  had  seen  Je- 
Mahn,  or  "Steamboat,"  as  he  was  some- 
times called,  and  also  slightly  knew  his 
wife,  Louisa,  and  probably  could  not  have 
been  mistaken  as  to  their  identity.  It 
would  seem  strange  that  he  would  or 
could  have  be?u  mistaken,  on  August  30, 
1S68,  as  to  Louisa,  and  should  have  taken 
an  acknowledgment  from  some  other  wo- 
man, who  was  there  pretending  to  repre- 
sent Louisa,  when  In  fact  he  had  only  the 
April  before  performed  the  marriage  cere- 
mony in  marrying  her  to  EH  Shearer. 
While  the  justice's  memory  upon  this 
whole  subject  Is  not  very  strong,  yet  he 
believes  that  Je-Mahn  and  Louisa  Je-Mahn 
did  In  fact  appear  before  him  when  the  ac- 
knowledgment was  taken;  and,  as  before 
stated,  this  could  not  have  so  occurred, so 
far  as  Je-Mahn  is  concerned,  on  August  30, 
1868,  but  It  could  have  so  occurred  on 
April  30,  1867.  As  we  understand  the  case, 
it  could  be  of  but  little  benefit  to  the  plain- 
tiff to  suppose  that  Loulsaand  someother 
person  pretending  to  be  Je-Mahn  appeared 
before  the  justice  of  the  peace  on  August 
30, 1868;  for  at  that  time,  as  Je-Mahn  was 
dead,  and  as  she  was  his  wife  at  the  tim? 
of  his  death,  she  took  one  undivided  half 
of  his  real  estate,  and  could  convey  such 
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nndlTlded  half  of  thie  property.    As  to  the 
other  halt,  aee  flndin;?  of  fact  No.  11. 

It  does  not  seem  that  the  Pottawotamle 
Indians  are  very  particolar  with  reference 
to  names.  LoutBa'B  original  name  was 
Louisa  Fa-ya.  She  married  a  man  by  the 
name  of  Waj3b-ko-no-bee.  He  died,  and 
then  8he  married  Je-Mahn.  He  died,  and 
then  she  married  Shearer.  Yet  one  of  her 
Bons,  bom  while  she  waa  the  wife  of  Je- 
Mahn,  executed  a  deed  to  the  plaintiff, 
Forbes,  while  she  was  the  wife  of  Shearer, 
executing  such  deed  in  the  name  of  Peter 
Wash-ko-no-bee,  the  surname  of  his  moth- 
er's first  husband,  and  for  land  in  which 
be  could  have  no  possible  interest,  unless 
be  was  the  son  of  Je-Mahn.  The  theory 
of  the  plaintiff  is  that  the  deed  from  Je- 
Mahn  and  wife  to  Young  and  wife  is  an 
absolute  forgery.  But,  if  so,  why  did  the 
persons  forging  the  same  in  1868  flrst  use 
the  dates  April  30,  1867?  and  why  did  they 
afterwards  change  these  dates  to  August 
30,1868?  Dmiuestionably  Ben  Payne,  or 
B.  T.  Payne,  filled  up  the  deed  claimed  to 
be  a  forgery,  and  also  witnessed  its  execu- 
tion, and  he  possibly  also  filled  upthe  deed 
executed  by  foung  and  wife  to  Higgin- 
botham.  Now  what  possible  motive  or 
interest  could  Payne  have  had  in  forging 
the  deed  in  question?  Besides,  it  appears 
that  at  the  time  the  deed  was  acknowl- 
edged Young  and  Payne  and  several 
others  were  present.  Now  if  the  deed  was 
actually  a  forgery,  why  should  the  parties 
forging  the  same  have  obtained  its  ac- 
knowledgment before  such  a  number  of  peo- 
ple? Would  they  not  have  attempted  to 
accomplish  this  result  by  more  secret  meth- 
ods? Probably  the  true  theory  of  the 
case  Is  this:  The  two  deeds  were  execut- 
ed and  acknowledged  at  the  same  time. 
They  were  first  tilled  up  at  the  ofiice  of 
Payne  or  Young,  and  by  Payne,  and  then 
all  the  parties— Payne  and  Young  and 
wife,  and  Je-Mahn  and  wife,  and  possi- 
hly  HIgginbotham,  and  perhaps  others 
— went  before  the  justice  of  the  peace, 
and  then  and  there  both  deeds  were 
signed  and  acknowledged,  and  the  ac- 
knowledgments certified  to  by  the  justice 
and  the  deeds  delivered.  The  one  to  HIg- 
ginbotham was  probably  at  once  delivered 
to  him,  or,  if  he  wasnot  present,  then  sent 
to  him ;  and  the  one  executed  to  Young 
and  wife  was  probably  then  delivered  to 
them,  and  retained  by  them  until  after  Au- 
gust Zl,  1868,  when  the  patent  was  issued 
to  Je-Mahn,  and  then  Young  orsome  other 

Person  thought  that  the  deed  executed  to 
oung  and  wife  should  bear  date  subse- 
quent to  the  date  of  the  patent,  and 
changed  the  dates  of  the  deed  so  as  to 
make  it  appear  that  it  was  executed  after 
the  date  of  the  patent,  and  tht«n  both  the 
deed  and  the  patent  were  filed  with  the 
register  of  deeds  for  record  at  the  same 
time,  to-w!t,  on  September  17, 1868.  HIg- 
ginbotham never  received  this  deed  from 
Je-Mahti  and  wife  to  Young  and  wife  un- 
til after  it  whs  recorded,  and  he  had  noth- 
ing to  do  with  making  any  of  the  changes. 
It  does  not  appear  from  anything  in  the 
ease  that  any  person  had  any  real  Interest 
in  making  these  changes  unless  possibly 
Young  and  wife  had.  It  may  have  been 
supposed  that  the  deed  would  not  be  good 


unless  It  was  dated  sabseqaently  to  the 
date  of  the  patent,  and  that  unless  the 
deed  was  good  Young  and  wife  would  be 
liable  on  their  covenants  contained  in  their 
deed  to  HIgginbotham,  for  their  deed  to 
HIgginbotham  was  a  general  warranty 
deed,  with  all  the-  usual  covenants.  But 
as  HIgginbotham  had  already  purchased 
the  property  from  Young  and  wife,  and 
had  obtained  his  deed  from  them,  any 
change  in  the  deed  from  .Te-Mahn  and  wife 
to  Young  and  wife  after  that  time,  and 
without  Higginbotham's  consent  or 
knowledge,  could  not  affect  Higginboth- 
am's title.  Presumptively  HIgginboth- 
am was  an  innocent,  honest,  and  bona 
Sde  purchaser  of  the  property  at  the  time 
he  obtained  his  deed  from  Young  and  wife. 
The  consideration  expressed  in  that  deed  is 
f  600.  and  there  Is  nothing  in  all  the  case 
tending  to  show  that  such  was  not  the 
real  consideration.  HIgginbotham  also 
took  the  actual  possession  of  the  proper- 
ty in  controversy  in  the  fall  of  1880,  and 
had  the  quiet  and  undisturbed  actual  pos- 
session thereof  up  to  the  commencement 
of  this  action,  which  was  on  August  4, 1885, 
and  during  that  time  he  made  lasting  and 
valuable  Improvements  thereon.  This 
we  think  unquestionably  gave  to  him  the 
absolute  title  to  the  property  under  sec- 
tion 3,  c.  79,  Laws  1874,  even  if  he  did  not 
have  such  title  before.  Gen.  St.  1889,  par. 
3805.  This  section  relates  to  titles  pro- 
cured to  Indian  lands  by  a  purchaser  in 
good  faith  for  a  valuable  consideration 
from  the  Indian  himself,  or  from  his  heirs 
or  his  or  their  grantees,  and  the  section 
reads  as  follows:  "Sec.  3.  That  three 
years'  quiet,  undisturbed,  actual  posses- 
sion of  any  such  lands  by  any  pun^haser 
thereof,  in  good  faith,  as  aforesaid,  under 
color  of  title,  shall  be  a  complete  bar  to 
any  action  for  the  recovery  of  said  lands 
by  the  holders  of  any  adverse  title  to  the 
same,  and  such  possession  shall  be  deemed 
to  vest  in  the  possessor  a  full  and  complete 
title  to  the  same  in  fee-simple. "  After  the 
X>atent  was  issued  by  the  United  States, 
and  after  all  the  title  had  passed  from  the 
United  States  to  Je-Mahn's  heirs  or  gran- 
tees, then  the  limitation  for  the  commence- 
ment of  actions  contained  in  the  aforesaid 
section  had  full  opportunity  to  operate, 
provided,  of  course,  that  the  purchaser 
took  the  actual  possession  of  the  proper- 
ty; and  HIgginbotham,  in  this  case,  did 
take  the  actual  possession  of  the  property 
In  1880.  and  thereby  brought  this  limita- 
tion into  active  operation,  and  it  so  oper- 
ated before  this  action  was  commenced  as 
to  fully  and  completely  bar  all  action 
founded  upon  any  adverse  title.  This 
view  in  no  way  conflicts  with  the  view 
taken  in  the  case  of  Mcttannon  v.Stralght- 
lege,  32  Kan.  524.  4  Pac.  Rep.  1042. 

It  is  perhaps  unnecessary  to  extend  this 
opinion  further,  lor  what  we  have  already 
decided  will  give  to  HIgginbotham  the 
title  to  the  property  in  controversy,  and 
will  aflirm  the  judgment  of  the  court  be- 
low. Bat  HIgginbotham  has  other  and 
further  muniments  of  title.  He  has  the 
deed  of  Louisa  Shearer,  formerly  Louisa 
Je-Mahn,  executed  on  July  23,  1880,  and 
also  the  deed  of  the  guardian  of  the  two 
children  of  Je-Mahn,  executed  on  August 
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21, 1880,  and  he  took  the  actual  possesBloa 
of  the  property  under  these  two  deeds  as 
well  as  under  the  deeds  from  Je-Mahn  and 
wife  to  YouDR  and  wife,  and  from  Toang 
and  wife  to  himself.  The  Judgment  of  the 
court  below  will  be  affirmed.  AU  the  Jus- 
tices concurrlnR. 

(44  Kan.  «8) 

Southern  Kan.  By.  Co.  t.  Gould. 

(Supreme  Cowrt  of  Kansas.  May  10,  1890.) 
AocomiT  Stated. 
Where  a  claim  or  demand  for  money  arises 
out  of  contract,  either  express  or  implied,  and  is 
for  something  furnished  or  performed  by  one  party 
for  another,  but  is  not  founded  upon  a  promissory 
note  or  other  instrument  in  writing,  and  a  state  - 
ment  of  such  claim  or  demand  is  made  out  in 
detail  and  in  writingby  the  claimant  or  demandant, 
and  presented  to  the  other  party,  such  statement 
constitutes  an  account,  within  the  meaning  of  sec- 
tion 84  of  the  justices'  act,  and  section  IWi  of  the 
Civil  Code. 

iSyUubvLs  by  the  Court.) 

Error  from  district  court,  Sumner  coun- 
ty; J.  T.  Herrick,  Judge. 

George  R.  Peck,  A.  A.  Hnrd,  and  Robert 
Dunlnp,  for  plaintiff  In  error.  Ray  <ft 
Neustadt,  for  defendant  In  error. 

Valentine,  J.  This  was  an  action 
brought  before  a  justice  of  the  peace  of 
Sumner  covinty,  by  A.  C.  Gould,  agamst  the 
Southern  Kansas  Railway  Co.,  in  which 
action  the  plaintiff  filed  the  following  bill 
of  particulars,  omitting  title  and  signa- 
ture, to  wit:  "The  plaintiff,  A.  C.Gould, 
states  that  he  Is  a  bona  tide  resident  of  the 
state  of  Kansas,  and  has  a  family  which 
he  supports  wholly  by  his  wages  or  salary 
earned  from  his  personal  services  as  brake- 
man,  in  which  capacity  he  has  been  work- 
ing for  the  defendant  for  four  months  last 
past,  which  defendant  is  a  corporation 
doing  buKiness  by  virtue  of  and  under  the 
laws  of  the  state  of  Kansas;  that  said 
wages,  when  earned,  are  necessary  for  the 
maintenance  and  support  of  his  family; 
that  the  defendantlslndebted  to  theplaln- 
tlff  in  the  sum  of  sixty  dollars  and  sixty 
cents  for  services  rendered  asbrakeman  at 
the  special  Instance  and  request  of  the  de- 
fendant for  the  month  of  January,  1887, 
and  ten  days  In  the  month  of  February, 
1887,  at  fifty-five  dollars  per  month,  mak- 
ing a  total  of  sixty  dollars  and  sixty  cents, 
which  sum  is  Just,  due,  and  unpaid,  and 
which  defendant  refuses  to  paj%  although 
often  requested  to  do  so.  Wherefore  plain- 
tiff prays  judgment  against  the  defendant 
for  the  sum  of  sixty  dollars  and  sixty 
cents,  and  for  all  costs. "  This  bill  of  par- 
ticulars was  duly  verified  by  the  oath  of 
the  plaintiff.  No  verified  denial,  nor  in- 
deed any  denial,  was  ever  filed  In  answer 
to  the  plaintiff's  bill  of  particulars.  TTpon 
this  bill  of  particulars  the  justice  of  the 
peace  rendered  judgment  In  fuvor  of  the 
plaintiff,  and  against  the  defendant,  for 
the  amount  claimed  by  the  plaintiff;  and 
the  defendant  appealed  to  the  district 
court,  where  a  like  judgment  was  ren- 
dered. When  the  case  came  on  for  trial  in 
the  district  court,  a  jury  was  waived,  and 
the  plaintiff,  without  introducing  any 
evidence,  moved  the  court  orally  for  a 
Judgment  in  his   favor  for  the  amount 


claimed  in  his  bill  of  partlcolars.  Tbia 
motion  was  sustained  by  the  court,  and 
judgment  was  rendered  accordingly,  the 
defendant  excepting.  A  motion  was  then 
filed  by  the  defendant  to  set  aside  the 
judgment,  and  for  a  new  trial,  which  mo- 
tion was  overruled ;  and  the  defendant  ex- 
cepted, and  then,  as  plaintiff  In  error, 
broughtthe  case  to  this  court,  making  the 
plaintiff  below  the  defendant  in  error. 

The  only  question  Involved  in  this  case 
Is  whether  the  bill  of  particulars  of  the 
plaintiff  states  an  account  within  the 
meaning  of  section  84  of  the  justices'  act, 
and  section  108  of  the  Civil  Code.  These 
two  sections  are  substautially  the  same. 
Section  84  of  the  justices'  act  reads  as  fol- 
lows: "Sec.  84.  In  all  actions,  allegations 
of  the  exe<;ution  of  written  Instruments, 
and  indorsements  thereon,  of  the  existence 
of  a  corporation  or  partnership,  or  any 
appointment  or  authority,  or  the  cor- 
rectness of  an  account  duly  verified  by 
the  affidavit  or  affirmation  of  the  party, 
his  agent  or  attorney,  shall  be  taken  as 
true  unless  the  denial  of  the  same  be  veri- 
fied by  the  affidavit  of  the  opposite  party, 
his  agent  or  attorney."  The  word  "ac- 
count" has  various  meanings  and  shades 
of  meaning,  and  is  used  In  various  ways. 
Where  it  is  used  alone,  and  without  words 
of  limitation,  extension,  qualification,  or 
explanation,  It  Is  almost  equivalent  to  the 
word  "claim  "  or  "  demand ; "  but  the  word 
is  generally  so  used  that  it  can  be  known 
precisely  what  is  meant  by  it.  Among 
others,  we  have  accounts,  mutual  ac- 
counts, book  accounts,  bank  accounts, 
long  accounts,  open  accounts,  running  ac- 
counts, accounts  current,  accounts  closed, 
accounts  rendered,  and  accounts  stated. 
The  words  "an  account"  are  used  In  sec- 
tion 84  of  the  justices'  act,  and  the  words 
"any  account"  are  used  in  section  108  of 
the  Civil  Code.  These  words  are  as  broad 
and  comprehensive  as  they  well  could  be, 
and  there-  do  not  appear  to  be  any  other 
words  in  these  sections  limiting  their  sig- 
nlflcation.  There  are  other  statutes  in 
which  the  word  "account"  Is  used.  In 
section  28  of  the  act  relating  to  counties 
and  county  officers,  (Gen.  St.  18S9,  par. 
1(>47,)  that  word  Is  used  as  the  equivalent 
of  the  word  "  claim  "  or  "  demand ; "  for  the 
word  in  that  section  includes  every  kind 
of  claim  or  demand  against  a  county 
which  could  legally  be  presented  to  a 
board  of  county  commissioners  for  al- 
lowance. See,  also.  Gen.  St.  1889,  pars. 
59.>S.  (J.'iSO.  Just  how  the  question  present- 
ed In  this  case  should  be  decided  Is  not 
clear,  but  it  is  believed  by  this  court  that 
we  should  give  the  word  "account,"  as 
used  in  the  aforesaid  sections  84  and  108, 
its  broadest  signification.  Whenever  a 
suit  is  brought  before  a  justice  of  the  peace 
for  money,  if  not  brought  upon  a  promis- 
sory note,  nor  upon  any  other  written  in- 
strument, it  would  be  said.  In  nine  cases 
out  of  ten,  that  It  was  brought  upon  an 
account;  and  this  although  the  claim  or 
demand  was  neither  a  book-account,  nor 
mutual  accounts  between  the  parties.  In 
our  opinion,  it  is  not  necessarj*.  In  order 
that  the  claim  or  demand  sued  on  should  be 
an  account,  within  the  meaning  of  said  sec- 
tions 84  and  108,  that  it  should  be  a  book- 
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opinion,  vrhoMrtr  any  dlaim  or  demand 
for  money  ariaefl  ont  of  contract,  either  ex- 
prees  or  implied,  and  to  for  RometbinK  Inr- 
nished  or  performed  by  one  party  tor  an- 
other, bnt  is  not  foanded  apona  promla- 
Bory  note  or  other  Instmment  in  writing, 
and  a  statement  of  such  claim  or  demand 
la  made  ont  In  detail  and  in  wrltlns  by 
the  claimant  or  demandant,  and  presented 
to  the  other  party,  snch  statement  constl- 
tntee  an  acconnt,  within  the  meaning  of 
section  84  of  the  lastices'  act.  and  section 
108  of  the  Civil  Code.  We  think  this  prop- 
osition might,  perhaps,  be  enlarged  or 
varied  in  Its  terms  so  as  to  comprehend 
still  other  partienlars,  and  still  be  correct. 
We  hare  made  the  proposition,  however, 
Jnst  broad  enough  to  cover  the  present 
ease;  and,  while  we  bave  some  doubts  as 
to  its  correctness,  yet  we  think  it  is  cor- 
rect. Of  course.the  defendant  below  had  the 
right,  in  both  the  Justice's  court  and  the  dis- 
trict court,  to  introduce  evidence  to  prove 
any  set-off  or  counter-claim  which  It  might 
have  had ;  bntnosuch  question  was  raised 
In  either  of  such  courts,  nor  has  any  such 
qneotlon  been  raised  In  this  court.  We  sup- 
pose that  the  defendant  did  not  have  any 
set-off  or  counter-claim  to  present  in  any 
court.  Thejudgmentof  thecourtbelow  will 
be  affirmed.    All  the  Justices  concuiTing. 

(«  Kan.  4U)  

McAlfinr  t.  Powkll. 

(Supreme  Court  of  Kantaa.    July  >,  1890.) 

HouBSTXAO— CoirTSTA.NCB— RscovaBT— -Bbtot- 

FKL — EtISBNOS. 

1,  When  the  owner  of  a  tract  of  land  la 
Wyandotte  county,  occupied  by  his  family,  ex- 
changes it  for  a  tract  of  land  In  Woodson  conn^, 
and  he  and  his  family  voluntarilyrelinquish  the 
poasesalon  of  it  in  porsuanoe  of  the  terms  wid  oondi- 
Uona  of  the  exchange,  that  are  well  known  to  Ua 
wife,  and  they  aU  move  to  Woodson  ooonty  and 
take  poaaesaion  of  the  land  conveyed  to  them  bv 
the  exchange,  and  remain  in  possession  of  it  ana 
en]0T  Its  boieflts  for  years,  and  some  years  after 
the  death  of  the  husband,  and  after  the  wife  ao- 
anlred  title  to  the  Woodson  county  land,  and  sold 
it  and  received  and  enjoyed  tue  proceeds  of 
the  sale,  she  commences  her  action  in  ejectment 
to  recover  possession  of  the  Wyandotte  land,  it 
is  error  tat  the  trial  court  to  instmot  the  Jury  at 
the  trial  of  the  action  of  ejectnwnt  "that  the  only 
qneation  to  decide  in  this  case  is  whether  the 
plaintiff  did  in  fact  execute  and  admowledge  the 
deed  from  Daniel  Powell  and  Mary  A.  Fowell, 
dated  January  88,  1875;  and  if  you  find  that  the 
nIaintiS  did  not  execute  and  acknowledge  said 
deed,  von  will  find  for  the  plaintiff. "  And  it  is 
•Ror  me  the  trial  court  to  exclude  from  the  Jui7 
evidence  tending  to  show  that  the  wife  had  Imowl- 
edge  of  the  terms  and  conditions  of  the  exchange; 
that  she  assented  thereto;  that  she  voluntarily 
relinqnished  possession  of  the  Wyandotte  county 
land;  andtbatshe  reoeived  andei^oyed  the  bene- 
llta  of  the  CKOIiange. 

8.  At  the  trial  of  tuoh  aa  action  it  is  competent 
for  the  defendant  below  to  prove  every  act  and 
declaration  of  theplaintiS  that  tends  to  show  tbut 
^b»  is  eauitablyestopped  from  now  claiming  an 
interest  in  the  Wyandotte  county  land. 

>.  The  facts  of  this  case,  as  established  at  the 
Wal,  do  not  Justify  the  application  of  those  strict 
rules  governing  the  alienation  of  homesteads  to  the 
conveyance  made  by  Fowell  toBartlett  tooomplets 
the  exchange  of  the  tractaof  land. 
{Syllalm*  bv  Simpson,  C.) 

Commissioners'  decision.  Error  from 
dtsMct  court,  Wyandotte  county ;  O.  L 
MiLi'EB,  Judge. 

Jtunea  M,  Maaon,  tor  plaintiff  in  error. 
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BatebbigB  M 
error. 

SiMPSOM.C.  Thto  action  was  commenced 
In  tho  district  court  of  Wyandotte  county. 
February  8,  1886,  under  section  69.').  Civil 
Code,  by  Mary  A.  Powell  asalnst  Nicholas 
McAlpine,  to  recover  the  posaesBlon  of  one 
undivided  half  of  10  and  a  fraction  acrea 
of  land.  Prior  to  the  15th  day  of  January, 
1875.  Daniel  Powell,  the  husband  of  the 
plaintiff  b^ow,  owned  and  oi^upied  with 
his  family  the  certain  10  acrea  and  a  frac> 
tion  which  is  the  subject  of  this  contro- 
versy. Besides  himself  and  wife,  the  family 
consisted  of  their  sons,  Joseiib,  (sine* 
dead,)  Alexander,  James,  and  Thomas, 
Powell.  Of  these  four  sons,  named  in  the 
order  of  their  birth,  Thomas,  the  younger, 
was  abont  17  years  old  at  the  date  above 
mentioned,  to-wit,  January  15, 1875.  Ac- 
cording to  the  theory  of  the  plaintiff  be- 
low,— and  the  evidence  she  offered  tended 
strongly  to  su  pport  It, — MaryA.  Powell  left 
Wyandotte  county  on  the  15th  day  of  Jan- 
uary, 1875,  for  Woodson  county,  to  reside 
on  a  tract  of  land,  arrived  there  in  due 
time,  took  possession  of  It,  and  lived 
thereon  for  years.  This  land  in  Woodson 
county  was  obtained  by  Daniel  PoweU 
by  an  exchange  of  the  10  and  a  fraction 
acres  in  Wyandotte  county  with  one  A.  B. 
Bartlett  for  80  acres  in  section  0,  township 
25, range  15,  in  Woodson  county.  Bartlett 
conveyed  the  80  acres,  and  gave  aome 
money  in  addition  for  the  land  In  contro- 
versy. The  Powells  lived  on  the  land  In 
Woodson  county  for  about  12  years,  the 
old  man  dying  in  1882,  and  finally  sold  it. 
A  title  to  a  part  of  this  land  was  in  Mary 
A.  Powell,  and  she  enjoyed  the  benefits  ol 
all  the  land,  knowing  that  It  came  to  them 
by  the  exchange  with  Bartlett.  She  avera 
that  she  never  signed  or  acknowledged  • 
conveyance  of  the  10  and  a  fraction  acres 
to  Bartlett.  It  is  on  this  theory  that  she 
brought  the  action,  and  that  it  was  tried 
In  the  court  below.  It  was  claimed  thai 
the  property  in  Wyandotte  county  was 
her  homestead,  and  that  she  never  gave 
her  consent  to  Its  alienation,  and  the  trial 
court  held  strictly  on  that  question  that 
the  joint  consent  of  the  husband  and 
wife  to  an  alienation  of  their  homestead 
consists  in  a  deed  signed  by  them,  at  the 
same  time  and  before  the  same  officer, and 
duly  acknowledged.  Atthe  trial  theplaln- 
tiff  in  error  offered  a  deed  that  purported 
to  be  signed  and  acknowledged  by  Daniel 
and  Mary  A.  Powell.  This  deed,  she  tee- 
tlfies,  she  never  did  sign  and  execute.  It 
was  dated  on  the  23d  day  of  January,  1875, 
and  she  states  that  on  that  day  she  was 
in  Woodson  county,  or  on  her  way  there, 
to  take  possession  of  the  land  traded  to 
them  by  Bartlett.  The  whole  theory  of 
ber  case,  as  tried  in  the  court  below,  (and 
there  was  evidence  to  sustain  It.)  was 
that  at  the  time  thto  deed  purported  to  bo 
executed  by  her  she  was  not  In  Wyandotte 
county,  but  in  Woodson  county,  or  on  her 
way  there.  The  trial  court  instructed 
the  Jury  "  that  the  only  question  to  decide 
in  this  case  is  whether  said  plaintiO,  Mary 
A.  Powell,  did  in  tact  execute  and  acknowl- 
edge the  deed  from  Daniel  Powell  and  Mary 
A.  Fowell,  dated  January  23, 1876;  and  it 
you  find  that  the  plaintiff  did  not  execute 
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and  ackno'vrledgt  said  deed,  yon  will  And 
for  the  plalntifl."  During  the  trial  the 
plaintiff  in  error  offered  to  prove  what  the 
plaintiff  below  Bald  about  the  exchanse  of 
lands  with  Bartlett;  from  whom  the  title 
and  poBseBBlon  of  the  80  acres  in  Woodson 
connty  had  been  obtained;  about  the 
Powells  delirerlns  np  the  possession  of 
the  land  in  controversy  to  Bartlett ;  about 
a  team  being  turned  over  to  Powell  in 
part  consideration  of  the  exchange.  But 
all  of  this  was  ruled  out,  and  the  court  ex- 
cluded from  the  Jury  a  large  amount  of 
testimony  tending  to  show  that,  at  and 
before  the  exchange  of  lands  with  Bart- 
lett, Mary  A.  Powell  knew  of  the  exchange, 
expressed  satisfaction  with  it,  anted  in  ac- 
cordance with  its  terms,  and  enjoyed  for 
years  all  the  benefits  of  the  Woodson 
county  lands,  with  a  full  knowledge  of  all 
the  terms  and  conditions  of  the  exchange. 
All  this  evidence  was  excluded  by  the  trial 
Judge,  and  the  defendant  below  not  al- 
lowed to  present  the  details  of  the  ex- 
change and  Mrs.  Powell's  knowledge  of 
them,  and  her  satisfaction  with  them.  We 
thluk  this  case  was  tried  on  the  wrong 
theory,  and  that  the  exclusion  from  the 
Jury  of  all  these  things  was  error.  Ac- 
cording to  Mary  A.  Powell's  own  state- 
ment she  had  abandoned  her  homestead 
in  Wyandotte  county  and  taken  another 
in  Woodson  county,  at  the  date  of  the  exe- 
cution of  this  deed,  and  the  case  does  not 
call  tor  the  application  of  the  strict  rule* 
that  are  so  often  Invoked  in  the  alienation 
of  a  homestead.  At  the  exact  moment  of 
the  execution  of  the  deed  from  her  hus- 
band to  Bartlett  she  was  in  the  possession 
of  a  homestead  in  Woodson  county,  and 
therefore  the  controlling  question  in  the 
ease  Is  not  whether  she  signed  that  deed, 
or  whether  It  was  executed  with  all  the 
formalities  that  are  invoked  by  an  at- 
tempt to  convey  away  a  homestead,  but 
whether  or  not  she  had  full  knowledge  of 
the  exchange  of  lands  by  Bartlett  and  her 
husband,  and  tacitly,  if  not  expressly,  as- 
sented thereto,  and  received  and  enjoyed 
the  benefits  of  that  exchange,  and  is  now 
equitably  estopped  from  claiming  an  In- 
terest In  the  Wyandotte  county  property. 
It  can  very  safely  be  asserted  that  she 
could  not  enjoy  two  homesteads,  one  in 
Wyandotte  county  and  another  in  Wood- 
son county.  If  she  and  her  husband  and 
their  family  were  in  the  actual  possession 
of  a  piece  of  land  in  Woodson  county,  liv- 
ing thereon,  occupying  it  at  the  date  of 
the  execution  of  tbeir  deed  to  the  Wyan- 
dotte property,  the  land  so  occupied  by 
them  and  their  children  in  Woodson  was 
tbeir  homestead.  It  is  clear  from  the  rec- 
ord that  the  Woodson  county  land  was 
their  homestead  until  about  the  time  this 
suit  was  brought.  According  to  her  own 
■worn  statement  she  voluntarily  removed 
to  Woodson  county,  and  hence  neces- 
sarily abandoned  her  homestead  in  Wyan- 
dotte county.  There  can  be  no  possible 
foundation  for  a  claim  of  homestead  on 
the  Wyandotte  county  land  under  all  the 
facts  recited  In  this  record.  In  the  years 
intermediate  the  execution  of  the  deed  and 
the  institution  of  this  action  Daniel  Pow- 
ell, one  of  the  grantors,  died,  the  notary 
before  whom  the  deed  was  acknowledged 
died,  and  A.  B.  Bartlett,  the  man  wliu 


made  the  exchange  of  property  with  Pow- 
ell, died.  Under  these  circumstances,  the 
admlsaion  of  facts  tending  to  show  Mrs. 
Mary  A.  Powell's  knowledge  of  the  ex- 
change, her  participation  la  Its  benefits, 
and  all  her  acts  and  expressions  with  ref- 
erence to  It,  seems  to  ua  to  be  so  Impera- 
tively demanded  in  the  furtherance  of  Jus- 
tice that  grave  errors  were  committed  by 
the  trial  court.  The  only  theory  upon 
which  they  could  In  any  aspect  of  the  case 
be  excluded  was  that  adopted  by  the  trial 
court.  II  Mrs.  Mary  A.  Powell  had  resisted 
the  specific  performance  of  the  exchange, 
or  had  retained  possession  of  the  Wyan- 
dotte county  property,  and  repudiated  th« 
attemptof  berhabband  to  alienate  It,  then 
the  ruling  below,  excluding  these  various 
facta,  might  be  sustained.  The  funda-. 
mental  error  that  entails  a  succession  by 
excluding  a  proof  of  her  knowledge  and 
acquiescence  in  the  exchange  is  the  adop- 
tion by  the  court  of  the  theory  of  the  de- 
fendant in  error  that  the  conveyance  of 
the  land  by  Daniel  Powell  to  Mrs.  Bartlett 
must  be  viewed  In  the  light  of  those  strict 
rules  that  apply  to  the  alienation  of  a 
homestead.  For  this  error,  and  the  oth- 
ers generated  by  it,  the  Judgment  of  the 
district  court  of  Wyandotte  county  should 
be  reversed  and  a  new  trial  granted. 

Pbb  Curiam.    It  la  so  ordered;  all  the 
Justices  concurring. 


(M  Kan.  310) 


Statk  ▼.  Wait. 


{Supreme  Court  of  Kantae.    July  8, 189a) 

IdXBL  x»Azim  ATToamT— BamiHe  Jubt— Jcm- 
ncATioK— ByrosNOB. 

1.  A  newspaper  oontainlngr  an  alleged  Ubelotn 
•rUoie  was  published  In  Lincoln  county,  but  held 
that  snfflcient  evidence  was  introduced  io  auatain 
a  finding  by  the  Jury  that  the  newspaper  and  the 
alleged  libelona  arUole  were  also  published  in 
Saline  oounty. 

a.  An  article  published  In  a  newspaper  oon- 
oeming  an  attorney  at  law,  which  would  tend  to 
in]  ore  his  character  and  reputation  as  an  honest 
and  honorable  attorney  at  law  and  oitiien,  would, 
like  any  similarly  inJorioDS  artiola  pnblishea 
against  any  other  person,  be  prima  facte  libel- 
ous; and  tiiefact  that  it  had  some  oonnectlon  with 
judicial  proceedings,  though  not  a  report  of  any 
portion  thereof,  would  not  render  it  privileged  or 
conditionally  privileged.  Nor  would  the  burdra 
in  a  criminal  prosecution,  founded  thereon  against 
the  publisher  for  libel,  be  devolved  upon  the  state 
to  prove  express  malice,  but  malice  wiould  be  pre- 
sumed, and  nothing  would  be  a  oomplete  defense 
to  the  action  except  a  showing  that  the  allewed 
defamatorymatter  was  true  in  fact,  andpubll^ed 
for  justifiable  ends;  and  such  a  showing  would, 
under  the  constitution  and  statutes  of  Kansas,  be 
a  oomplete  defense,  and  in  suoh  a  case  the  supposed 
libelous  matter  would  not  be  libelous. 

8.  A  part  of  the  alleged  libelous  article  was 
that  the  person  alleged  to  be  libeled  who  was  an 
attorney  at  law  assisting  in  the  defense  in  a  crim- 
inal prosecution  for  murder,  had  at  the  time  no 
possible  hope  of  being  able  to  clear  his  client 
with  a  fair  jury,  but  bis  only  hope  lay  in  a  packed 
Jury,  and  that  his  manner  of  conducting  the  trial 
showed  that  he  relied  upon  hanging  the  Jury  by 
a  "fixed  man, "or,  in  other  words,  by  a  bribed 
Juror;  and  evidence  was  introduced  tending  to 
prove  these  matters ;  and  the  defendant  io  the  Uhel 
case  then,  for  the  purpose  of  showing  that  one  of 
the  Jurors  was  "fixed"  or  bribed,  and  that  he  did 
in  face  hang  the  jury  in  the  murder  case,  offered 
to  Introduce  other  evidence  to  show  the  conduct 
of  this  Juror  in  the  jury-room  while  the  jury  were 
deliberating  upon  theirverdlct  inthemurdercase, 
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And  what  h«  tliett  aad'  tlMM  mM  and  did,  imd 
what  he  omitted  to  »aj  and  do,  and  how  he 
voted,  and  hov  the  other  members  of  the  Jury 
voted,  and  that  in  fact  he  did  hang  the  Jury,  but 
the  court  excluded  all  this  evldenoe.  Seld  error. 

^  In  a  criminal  prosecution  for  libel,  where 
the  defendant  justifies  upon  the  ground  that 
the  alleged  libelous  matter  was  and  is  true, 
and  was  published  for  justifiable  ends,  it  is 
necessary  for  him  to  prove,  or  in  some  manner 
to  show,  only  its  suDstantial  truth,  and  that 
it  was  published  for  justifiable  ends;  and  it  is 
not  necessary  for  him  to  prove  or  show  the  truth 
of  any  of  the  alleged  libelous  matter,  except  such 
as  wonid  in  fact  be  libelous  if  not  true,  and  it  is 
not  necessary  for  him  to  prove  or  show  the  truth 
of  even  that  portion  of  the  alleged  libelous  mat- 
ter by  a  preponderance  of  the  evidenoe,  but  only 
by  evidenoe  sufficient  to  create  a  reasonable 
donbt  in  the  minds  of  the  jurv.  His  proof,  how- 
ever, should  extend  to  all  the  alleged  libelous 
matters  that  would  in  fact  be  libelous  if  not  true. 

6.  In  a  criminal  prosecution  for  libel,  the 
eonrt  permitted  the  counsel  for  the  state  in  his 
eloelntr  argumentto  read  to  the  jury,  from  an  opin- 
ion published  in  the  Supreme  Court  Reports,  state- 
meots  with  r^rard  to  certain  matters  in  another 
criminal  case  as  evidenoe  of  certain  tacts  in  the 
Ubel  case.  Held  error. 
lauUabm  by  the  Court) 

AppeaUrom  dlstrlctcoiirt,  Sallneconntjr. 

GarverJt  Bond, forappellant.  L.B.KeU 
logg,  Atty.  Gen.,  «nd  E.  W.  Blair,  tor  the 
State. 

Valkntikk,  J.  This  was  a  criminal  pros- 
ccntlon,  commenced  In  the  district  court 
of  Saline  county,  In  which  It  was  charged 
upon  information  that  the  defendant, 
Walter  8.  Walt, published  in  "The  Lincoln 
Beacon,"  a  weekly  newspaper  published 
In  the  city  of  Lincoln,  in  Lincoln  connty, 
and  bavins  a  circulation  In  Saline  connty, 
■  libelous  article  concerning  J.  O.  Mohler, 
the  prosecutinK  witness.  A  trial  was  had 
before  the  court  and  a  Jury,  and  the  de- 
fendant was  found  guilty,  and  sentenced 
to  pay  a  fine  of  $10,  and  the  costs  of  suit, 
taxed  at  $723.25 ;  and  from  this  sentence 
the  defendant  appeals  to  this  court.  It 
appears  that  on  January  8, 1888,  in  Lincoln 
county,  Patrick  deary  shot  and  killed 
Jesse  Turner;  that  afterwards  be  was 
charged  with  murder  in  the  first  degree, 
and  tried  therefor,  and  convicted  of  mur- 
der in  the  second  degree,  and  sentenced  to 
Imprisonment  in  the  penitentiary  for  the 
term  of  20  years ;  that  the  sentence  waa 
afterwards  reversed  by  the  supreme  court, 
and  a  new  trial  g^ranted,  (State  t.  Cleary, 
40  Kan.  287, 19  Pac.  Rep.  776;)  that  on  May 
16, 1889,  and  succeeding  days,  he  was  again 
tried  in  the  district  court  of  Lincoln 
county  for  murder;  that  during  such  tiial 
J.  O.  Mohler,  an  attorney  at  law  resid- 
ing In  Saline  county,  assisted  in  the  de. 
lenae;  that  on  May  29,  1889,  the  Jury  re- 
tired to  deliberate  upon  their  verdict,  but, 
failing  to  agree,  they  were  discharged  on 
June  1,1889;  that  on  June  8,1889,  aeaiy 
was  taken  by  a  mob  in  Lincoln  county 
and  hung  antil  he  was  dead;  that  on 
Jane  13, 1889,  the  present  defendant,  Wal- 
ter S.  Wait,  published  in  a  weekly  news- 
paper edited  and  published  by  him  in  Lin- 
coln county,  and  known  as  "The  Lincoln 
Beacon,"  an  article  which  reads  as  fol- 
lows: "  'SentimentallBts  cannot  arouse 
sympathy  for  Pat  Cleary  by  appealing  to 
the  heart,  or  saying  that  the  murder  was 
commltteid  in  self-defense.   Pat  was  a  mur- 


derer on  at  least  three  oocasIonB,  was  a- 
highway  robber  plying  his  vocation  from 
Salina  to  Denver,  and  ought  to  have  been 
killed  years  ago.  •  •  •  Kansas  people, 
ought  now  to  be  convinced  of  the  necessi- 
ty of  capital  punishment.  Men  commit 
the  most  cold-blooded  murders  imagi- 
nable, and,  afterspendlngthousands  of  dol- 
lars, a  sentence  of  from  three  to  twenty 
years  is  the  result.  We  do  not  want  the 
legislature  abolished  until  after  they  pass 
asultablelaw  on  this  subject.  •  •  •  Sen- 
ator Mohler  is  getting  a  great  deal  of  free 
advertising  these  days.  We  will  have  to 
spring  his  name  as  a  candidate  for  the  sen- 
ate, not  against  Ingalls,  but  against  Bur- 
ton, if  this  thing  continues.' — SsUina  Dally 
Republican.  The  number  of  people  in 
Lincoln  county  who  would  have  raised  a 
finger  to  remove  Pat  Cleary  had  his  at- 
torney been  content  to  have  let  him  serve 
his  first  sentence  of  only  twenty  years 
could  have  been  counted  on  the  fingers  ol 
one  hand.  That  Pat  Cleary  is  dead  can 
be  laid  at  the  door  of  his  attorney,  J.  Q. 
Mohler,  whose  insatiate  greed  to  secure 
not  only  the  last  dollar  that  Pat's  family 
had,  but  the  last  penny  his  relatives  and 
friends  had,  and  also  a  $400  Judgment  cov- 
ering what  they  might  hereafter  earn, 
must  be  satisfied.  He  had  no  possible 
hope  of  being  able  to  clear  Cleary  with  a 
fair  Jury.  His  only  hope  lay  in  a  packed 
Jury,  and  his  manner  of  conducting  the 
lasttrial  showed  that  he  relied  upon  hang- 
ing the  Jury  by  a  '  fixed  man.'  His  effort 
before  the  Jnry  was  so  weak  that  It  war 
noticed  by  nine  out  of  ten  who  heard  it, 
His  wholeeHortwasconstltutedof  abuseol 
the  witnesses  and  Mr.  Downey,  one  of  the 
attorneys  for  the  state.  The  people  felt 
that  It  was  absolutely  necessary  that  Pat 
Cleary  should  be  where  he  could  take  the 
lives  of  no  more  men;  and  they  would 
have  been  satisfied  had  he  been  imprisoned 
tor  even  twenty  years,  for  that  would 
virtually  have  been  a  life  term.  Society 
would  then  have  been  safe  from  depreda- 
tions by  hlra.  Butamobcouldnotlmpria- 
on  him.  They  had  but  one  alternative, 
and  Jerry  Mohler  forced  that  upon  them. 
If  he  likes  the  advertising,  he  is  welcome 
to  it. "  The  newspaper  In  which  this  arti- 
cle was  published,  also  had  a  circulation  in 
Raline  county.  On  June  17, 1880,  this  pres- 
ent criminal  prosecution  was  comniened 
in  the  district  court  of  Saline  county,  J. 
O.  Mohler  being  the  prosecuting  witness. 
Only  that  portion  of  the  aforesaid  article 
commencing  with  the  words,  "The  number 
of  people  in  Lincoln  county,"  etc.,  and 
closing  with  the  end  of  the  article,  is  com- 
plaint of.  The  case  was  tried  In  the  man- 
ner and  with  the  result  aforesaid.  Section 
11  of  the  bill  of  rights  of  the  constitution, 
reads  as  follows:  "Sec.  11.  The  liberty  of 
the  press  shall  be  inviolate,  and  all  pei> 
sons  may  freely  speak,  write,  or  publish 
their  sentiments  on  all  subjects,  being  r» 
sponsible  for  the  abuse  of  such  right;  and 
in  all  civil  or  criminal  actions  for  libel  the 
truth  maybe  given  in  evidence  to  the  jury, 
and,  if  it  shall  appear  that  the  alleged 
libelous  matter  was  published  for  Justifi- 
able ends,  the  accused  party  shall  be  ao* 
quitted. "  Sections  270,  272,  and  275  of  th« 
act  relating  to  crimes  and  punishments 
(Gen.  St.  1889,  pars.  2444,  2446,  $449)  read 
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an  follows:  "860.270.  A  libel  Isthemali- 
clous  defamation  of  a  person,  made  pub- 
lic by  any  printing,  writing,  sign,  picture, 
representation,  or  effigy,  tending  to  pro- 
voke him  to  wrath,  or  expose  him  to  pub- 
lic hatred,  contempt,  or  ridicule,  or  to  de- 
prive him  of  the  benefits  of  public  confi- 
dence and  social  Intercourse,  or  any  mali- 
cious defamation,  made  public,  as  afore- 
said, designed  to  blacken  and  vilify  the 
memory  of  one  who  is  dead,  and  tending 
to  scandalize  or  provoke  his  surviving 
relatives  and  friends."  "Sec.  272.  In  all 
prosecutions  or  indictments  for  libel,  the 
truth  thereof  may  be  given  in  evidence  to 
the  jury;  and,  if  it  appears  to  them  that 
tbe  matter  charged  as  libelous  was 
true,  and  was  published  with  good  mo- 
tives, and  for  justifiable  ends,  thp  defend- 
ant shall  be  acquitted."  "Sec.  275.  In  all 
Indictments  or  prosecutions  for  libel,  tbe 
Jury,  after  having  received  the  direction  of 
the  court,  shall  have  the  right  to  deter- 
mine, at  their  discretion,  the  law  and  the 
fact. "  That  portion  of  section  272  above 
quoted,  requiring  the  defendant,  in  order 
to  make  a  good  defense  of  Justification, 
to  prove  that  the  alleged  libelous  matter 
was  published  "with  good  motives,"  has 
been  held  to  be  in  violation  of  the  consti- 
tution, and  void.  State  v.  Verry,  36  Kan. 
416,  l»4>ac.  Rep.  838. 

It  is  claimed  by  the  defendant  that  there 
was  no  proof  of  the  publication  of  the 
aforesaid  article  in  Saline  county.  The 
newspaper  was  published  in  Lincoln  coun- 
■ty,  and  the  proof  is  meager  of  any  publi- 
cation or  circulation  thereof  by  the  defend- 
ant, or  at  his  instance,  in  Saline  county. 
We  think,  however,  the  evidence  was  suffi- 
cient to  go  to  the  jury,  and  sufficient  to 
sustain  a  finding  by  the  Jury  that  the  arti- 
cle was  published  in  Saline  county. 

The  defendant  also  claims  that  the  pub- 
lication of  the  article  belongs  to  a  class 
which  is  privileged,  or  at  least  condition- 
ally privileged.  Now,  it  is  generally  true 
that  a  newspaper  publisher  may,  without 
committing  libel,  publish  Judicial  proceed- 
ings, although  such  proceedings  may  con- 
tain false  statements  injurious  to  individ- 
ual persons.  In  such  a  case  he  merely 
publishes  the  proceedings  as  judicial  pro- 
ceedings, without  giving  the  statements 
contalneid  therein  any  credit  on  his  own 
account,  and  without  reference  to  whether 
such  statements  are  true  or  false;  and  in 
such  cases  he  need  not  publish  tbe  entire 
proceedings,  or  publish  them  verbatim; 
but  he  may  publish  merely  their  substance. 
But  this  he  should  do  fairly  and  truth- 
fully. He  may  also  make  comments  upon 
the  proceedings,  but  the  comments  should 
also  be  fair,  and  should  be  such  only  as 
the  proceedings  themselves,  or  as  the  pro- 
ceedings and  the  actual  extrinsic  facts, 
would  fairly  warrant.  He  cannot  assume 
to  be  true  extrinsic  defamatory  matters 
which  are  not  true,  nor  can  he  assume  to 
be  true  anything  In  the  proceedings  which 
Is  still  controverted,  or  which  has  not  yet 
been  judicially  determined.  To  the  extent 
already  mentioned,  the  publication  and 
comments  respecting  judicial  proceedings 
may  go  to  all  persons  connected  with  such 
proceedings,— to  the  Judges  or  justices,  to 
the  jurors,  witnesses,  sherltts,  constables, 


and  balliftB,  and  to  the  parties  and  their 
attorneys  or  counsel.  There  are  also 
many  other  kinds  of  privileged  publica- 
tions or  communications,  and  condition- 
ally privileged  publications  or  communi- 
cations, including  such  as  have  reference 
to  the  ofiicial  conduct  of  public  officers, 
and  to  the  qualifications  and  fltuess  of 
candidates  for  public  office,  etc. ;  but  tbe 
matters  published  in  the  aforesaid  article 
do  not  come  within  any  of  them.  As  to 
candidates  lor  public  office,  see  State  v. 
Balch,  31  Kan.  46.0,  2  Pac.  Rep.  609.  It  is 
true  that  the  matters  published  In  the 
aforesaid  artlclehnd  some  connection  with 
Judicial  proceedings,  but  such  matters 
were  not  the  proceedings  themselves,  nor 
were  they  determined  to  be  true  by  such 
proceedings.  It  is  claimed  that  Mohler  re- 
lied upon  hanging  the  Jury  by  a  "fixed 
man."  This  "fixed  man"  was  the  juror 
J.  P.  Haruian,  who,  it  Is  claimed,  was 
bribed.  Now  tbe  fixing  of  this  juror,  and 
the  procuring  of  a  bung  jury  by  means 
thereof,  was  no  part  of  the  judicial  pro- 
ceedings. Nor  was  the  procuring  of  the 
last  dollar  that  Pat  Cleary's  family  had, 
and  the  last  penny  that  his  relatives  and 
friends  had,  and  the  $400  judgment  cover- 
ing what  they  might  subsequently  earn, 
any  part  of  the  Judicial  proceedings;  nei- 
ther was  the  hanging  of  Cleary,  for  which 
it  is  claimed  that  Mohler  is  responsible, 
any  part  of  such  proceedings.  Now,  upon 
the  theory  that  these  matters  as  published 
in  the  aforesaid  article  are  false,  we  think 
they  are  also  libelous,  and  not  privileged 
or  conditionally  privileged.  Weeks,  Attys. 
S§  136,  137,  et  seq. ;  Odger,  Sland.  &  Lib.  7, 
29.  30,  99,  253,  254;  Newell,  Defani.  pp.  1H4- 
186,  §§  18-22 ;  Id.  pp.  544-559,  §iS  147-167 ;  Id. 
pp.  580, .581,  §§  19-21 ;  Townsh.  Lib.  &Sland. 
|§  230,  252;  Ludwig  V.  Cramer,  53  Wis.  193, 
10  N.  \V.  Rep.  81;  Hetherlngton  v.  Sterry, 
28  Kan.  426.  It  Is  claimed,  however,  that 
attorneys  at  law  are  to  some  extent  pub- 
lic officers,  and  this  for  the  reason  that 
they  are  often  spoken  of  as  "  oflicers  of  the 
court,"  and  therefore  it  is  inferred  that 
false  and  defamatory  matters  maybe  pub- 
lished of  and  concerning  them  with  impu- 
nity, provided,  of  course,  that  thepubllsher 
does  so  In  good  faith.  Now  an  attorney 
at  law  is  not,  except  in  a  very  limited  and 
remote  sense,  a  public  ofilcer.  His  business 
or  vocation  is  to  blm  a  private  matter. 
It  Is  the  means  by  which  he  procures 
his  livelihood,  and  with  reference  to  it, 
and  to  his  good  character  and  reputation, 
he  is  treated  just  as  other  persons  are 
treated  with  i-eference  to  their  private 
business  or  vocation  and  their  character 
and  reputation.  He  is  treated  in  these  re- 
spects just  as  a  physician  or  farmer  or  ar- 
tisan or  mechanic  would  be  treated.  The 
authorities  seem  to  universally  sustain 
this  view,  and  not  a  single  authority,  so 
far  as  we  ai-e  informed,  can  be  found  that 
promulgates  or  enunciates  any  different 
doctrine.  It  is  also  stated  that  the  public 
is  vitally  concerned  in  knowing  the  truth 
with  reference  to  the  conduct  of  attorneys 
at  law,  and  therefore  it  Is  inferred  that  a 
newspaper  publisher  may  publish  false- 
hoods of  a  defamatory  character  concern- 
ing attorneys  at  law  with  impunity,  pro- 
vided, of  course,  that  the  newspaper  pub- 
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liHher  does  so  in  sood  faith.  This  is  hard- 
ly the  law.  The  authoritlee  Beem  univer- 
sally to  lay  down  the  doctrine  that  a 
newspaper  pabilsher  has  no  greater  right 
to  publish  falsehoods  of  a  defamatory 
character  concerning  attorneys  at  law,  or 
concerning  any  one  else,  than  any  other 
person  has.  All  are  equally  required  to 
tell  the  truth.  We  have  already  stated 
that  newspaperpublisbera  have  a  right  to 
publish  Judicial  proceedings,  and  to  make 
fair  comments  thereon:  bnt,  when  tliey 
resort  to  extrinsic  matters,  they  should 
be  sure  that  such  extrinsic  matters  are  not 
false  and  defamatory.  Innocent  persons 
should  not  be  defamed  by  falsehoods,  nor 
should  the  public  be  deceived  by  the  same. 
Each  is  entitled  to  demand  that  whatever 
is  published  should  be  the  truth.  The 
public  is  certainly  interested  in  Icnowing 
the  conduct  of  attoroeys  at  law  as  well 
as  of  all  other  persons  whose  acts  or  con- 
duct might  in  any  manner  affect  the  pub- 
lic ;  but  the  vital  interest  of  the  public  in 
this  respect  is  in  linowlnK  the  truth,  and 
not  in  being  deceived  by  falsehoods,  and 
the  public  interest  ia  not  fairly  satisfied  by 
the  publication  of  falsehoods  Instead  of 
the  truth.  The  publication  of  falsehoods  is 
nice  giving  stones,  or  something  worse, 
where  bread  is  wanted.  In  our  opinion, 
an  article  pulilfshed  in  a  newspaper,  con- 
cerning an  attorney  at  law,  whk-li  would 
tend  to  injure  his  character  and  reputa- 
tion as  an  honest  and  honorable  attorney 
at  law,  would,  liiie  any  similarly  injurious 
article  published  against  any  other  per- 
son, be  prffoa  tocie  libelous;  and  the  fact 
that  it  had  some  connection  with  judicial 
proceedings,  though  not  »  report  of  any 
portion  thereof,  would  not  render  it  priv- 
ileged, or  conditionally  privileged.  Nor 
would  the  burden,  in  a  criminal  prosecu- 
tion founded  thereon  against  the  publisher 
for  libel,  be  devolved  upon  the  state  to 
prove  express  malice,  but  malice  would  be 
presumed ;  and  nothing  would  be  a  com- 
plete defense  to  the  action  except  a  show- 
ing that  the  alleged  defamatory  matter 
wa*  true  in  fact,  and  published  for  justifi- 
able ends,  and  such  ashowlng  would,  under 
the  constitution  and  statutes  of  Kansas, 
be  a  complete  defense,  and  in  such  a  case 
the  supposed  libelous  matter  would  not 
be  libelous. 

The  defendant  further  claims  that  the 
court  below  erred  in  refusing  to  permit 
evidence  to  beintroduced  on  the  trial  tend- 
ing to  show  the  conduct  and  actions  in 
the  Jury-room  of  the  juror  J.  P.  Harman, 
who,  it  is  claimed,  was  a  "  fixed  man, "  or, 
in  other  words,  was  bribed  to  prevent,  and 
who  did  prevent,  the  jury  from  agreeing 
upon  a  verdict  that  Patrlclc  Cleury  was 
guilty  of  murder,  or  of  any  other  offense 
charged  against  him.  That  portion  of  the 
aforesaid  newspaper  article  which  had 
reference  to  this  matter,  with  the  innuen- 
does explaining  the  same,  as  set  forth  in 
the  information  in  this  case,  reads  as  fol- 
lows: "He  [meaning  the  said  J.  Q.Mohler] 
had  no  possible  hope  of  being  able  to  clear 
Cleary  [meaning  the  said  Patrick  Cleary] 
with  a  fair  Jury.  His  [meaniuK  the  said 
,1.  G.  Mohler's]  only  hope  lay  in  a  paclced 
Jury,  [meaning  thereby  a  jury  composed  of 
one  or  more  persons  unduly  ordishonestly 


biased  or  prejudiced  in  favor  of  said  Pat- 
rick (Heary,]  and  his  [meaning  the  said  J. 
G.  Mohler's]  manner  of  conducting  thelast 
trial  [meaning  the  trial  aforesaid  of  said 
Patrick  Cleary]  showed  that  he  [meaning 
the  said  J.  G.  Mohler]  relied  upon  hanging 
the  jury  by  a  "fixed  man,"  [meaning  that 
said  J.  G.  Mohler,  either  by  himself,  or 
others  with  his  knowledge,  did  unlawfully 
bribe  or  induce  a  member  of  the  jury  on 
said  trial  corruptly  not  to  agree  to  a  ver- 
dict of  guilty  against  the  said  Patrick 
Cleary  on  said  charge  of  murder  in  the  first 
degree,  and  relied  as  his  defense  of  his  said 
client,  Patrick  Cleary,  on  said  trial,  upon 
a  jury  composed  of  one  or  more  persons 
unduly  or  dishonestly  or  corruptly  biased 
or  prejudiced  in  favor  of  said  Patrick 
Cleary.]  His  [meaning  the  said  J.  G.  Mohl- 
er's] effort  before  the  jury  [meaning  the 
Jury  in  the  case  aforesaid]  was  so  weak 
that  it  was  noticed  by  nine  out  of  ten 
who  heard  it,  [meaning  that  the  said  J. 
Q.  Mohler  did  not  labor  all  in  bis  power 
as  an  advocate,  attorney,  and  counselor 
bi  fore  the  jury  aforesaid,  and  in  the  case 
aforesaid,  and  on  the  trial  thereof,  because 
that  the  said  .T.  G.  Mohler  knew  that  one 
or  more  of  said  jury  was  unduly  or  dis- 
honestly or  corruptly  biased  or  prejudiced 
or  influenced  in  favor  of  said  Patrick 
Cleary,  or  against  rendering  a  verdict  in 
said  cause  against  said  Patrick  Cleary  of 
guilty  of  any  of  the  offenses  of  which  he 
stood  charged  in  said  cause.]  "  Some  evi- 
dence was  Introduced  on  the  trial  of  this 
case  tending  to  show  that  Mohler  did  rdy 
upon  some  one  hanging  the  jury  in  the 
Cleary  Case.  Other  evidence  was  intro- 
duced tending  to  show  that  an  improper 
effort  was  made,  presumably  by  bribery, 
to  procure  some  one  to  hang  the  jury  In 
that  case.  And  evidence  was  also  intro- 
duced tending  to  show  that  J.  P.  Har- 
man, one  of  the  Jurors  in  that  case,  acted 
very  strangely,  to  say  the  least.  He  refused 
to  have  his  photograph  taken  along  with 
the  other  jurors,  and  gave  as  a  reason 
therefor  that  "there  might  be  some  hard 
feelings  against  the  jurors  by  some  people, 
and  if  they  had  their  photographs  th^ 
could  ver.v  easily  hunt  them  out,  and  they 
would  know  the  Jurors,  and  the  Jurors 
would  not  know  them. "  And  when  a  fel- 
low-jnror  said  to  him  during  the  trial  that 
thejudgewas  very  strict,  and  did  not  intend 
that  they  should  be  tampered  with,  Har- 
man said:  "No,  you  might  have  an  en- 
velope slipped  into  your  hand  with  a  hun- 
dred dollar  bill  in  it. "  And  although  Har- 
man, upon  his  voir  dire,  while  tlie  jury 
were  being  impaneled,  qualified  as  a  com- 
petent andanimpartiaijuror,  andone  who 
knew  nothing  about  tlie  case,  yet  it  was 
shown  on  the  trial  of  this  ease  that  he 
was  and  had  been  a  subscriber  to  the  Lin- 
coln Beacon,  that  gave  a  full  report  of  the 
proceedings  of  the  former  trial.  The  de- 
fendant further  attempted  to  show  in  this 
case  what  Harman  said  and  did,  and  what 
he  omitted  to  say  and  do,  while  the  jury  in 
the  Cleary  Case  were  in  their  room  deliber- 
ating upon  their  verdict;  but  the  court 
refused  to  permit  anything  of  the  kind  to 
be  shown.  It  is  claimed  that  all  the  jurors 
except  Harman  voted  for  conviction,  and 
that   Harman  voted  constantly  for  ac- 
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qulttal,  and  that  he  did  in  fact  hang  the 
jury.  But  the  court  refused  to  permit 
anything  of  the  Icind  to  be  shown.  The 
court  refused  to  permit  anything  to  be 
shown  which  transpired  In  the  jury-room 
during  the  deliberation  of  the  jury,  al- 
though it.  was  stated  that  what  did  trans- 
pire in  the  jury-room  had  come  to  the 
knowledge  of  the  defendant  in  this  case 
before  he  published  the  alleged  libelous 
article.  The  court  excluded  the  foregoing 
evidence  upon  the  following  ground,  as 
stated  by  the  court,  to-wlt :  "  If  that  Icind 
of  evidence  is  admissible,  it  would  be  nec- 
essary to  recflU  to  this  courtevery  witness 
who  testified  in  that  case,  and  to  show 
whether  or  not  he  had  reasons  for  taking 
the  position  he  did  upon  the  Jury.  I  do 
not  believe  that  evidence  ought  to  be  ad- 
mitted. " 

It  will  be  noticed  that  the  evidence  was 
not  excluded  because  no  sufficient  founda- 
tion for  its  introduction  had  been  laid, 
but  becauseits  introduction  would  Involve 
the  calling  as  witnesses  of  all  the  witnesses 
who  had  previously  testified  in  the  Cleary 
Case.  Now  we  do  not  think  that  the  in- 
troduction of  this  kind  of  evidence  would 
netcssarliy,  or  even  probably,  involve  any 
such  consequences;  but,  even  if  it  would, 
it  would  hardly  be  a  sufficient  reason  for 
its  exclusion.  In  proving  Harnian's  con- 
duct in  the  jury-room  only  so  much  of  it 
could  be  proved  as  might  tend  to  show 
that  he  was  a  "  fixed  man, "  or,  in  other 
words,  to  show  that  he  had  been  bribed 
or  tampered  with;  and  this  might  not 
have  required  the  calling  of  a  single  wit- 
ness who  had  previously  testified  in  the 
Cleary  Case.  We  think  the  evidence  should 
have  been  admitted. 

The  defendant  claims  that  the  court 
erred  in  giving  a  certain  Instruction  to 
the  Jury,  wherein  the  court  said  :  "But  the 
truth  so  shown  must  be  as  broad  as  the 
libelous  publication,  and  the  proof  of  one 
of  these  matters  alone  does  not  constitute 
a  defense  in  such  a  case. "  This,  however, 
wasniodified  by  .inother  instruction  given 
to  the  jury,  wherein  the  court  stated  that 
the  defendant  must  be  found  guilty,  "un- 
less you  further  find  that  said  article  was 
substantially  true,  and  was  published  for 
justifiable  ends;  but,  if  you  find  that  it 
was  both  substantially  true  and  published 
for  Justifiable  end8,th:n  you  should  acquit 
the  defendant.  "  And  the  court  also  gave 
full  Instructions  with  respect  to  "reason- 
able doubts."  Taking  all  these  instruc- 
tions together, we  think  no  material  error 
was  committed,  nor  was  the  jury  probably 
misled.  As  to  the  first  of  the  above  in- 
structions, see  Newell,  Defam.  p.  706,  §  4.5; 
as  to  the  second,  see  the  case  of  State  v. 
Verry,36  Kan.  416, 13  Pac.  Rep.  83-S.  Where 
the  defendant  in  a  criminal  prosecution 
for  libel  Justifies  upon  the  ground  that  the 
alleged  libelous  matter  was  and  is  true, 
and  was  published  for  justifiable  ends,  he 
is  required  to  prove,  or  in  some  manner  to 
show,  only  its  substantial  truth,  and  that 
it  was  published  for  Justifiable  ends;  and 
he  is  not  required  to  prove  or  show  the 
trutli  of  any  of  the  alleged  libelous  matter, 
except  such  as  would  in  fact  be  libelous  if 
hot  true,  and  he  Is  not  reciulred  to  prove 
or  show  the  truth  of  even  that  portion  of 


the  alleged  libelous  matter  by  a  prepon- 
derance of  the  evidence,  but  onlj'  by  evi- 
dence snfflclent  to  create  a  reasonable 
doubt  in  the  minds  of  the  jury.  His  proof, 
however,  should  extend  to  all  the  alleged 
libelous  matters  that  would  in  fact  be 
libelous  if  not  true;  and  in  this  sense  the 
proof  should  be  "as  broad  as  the  libelous 
publication. "  In  this  state  In  every  crim- 
inal action  it  devolves  upon  the  state  to 
prove  beyond  a  reasonable  doubt  every 
fact.  Ingi-edient,  or  element  necessary  to 
constitute  the  offensecharged.  Crlni.Code, 
§  228;  State  v.  Crawford,  11  Kan.  32,  42,  et 
seq.;  State  v.  Child,  40  Kan.  482.  20  Pac. 
Rep.  275.  It  may  be  different  Avith  respect 
to  such  defenses  as  admit,  in  effect,  that 
the  offense  charged  may  have  been  orlg- 
Inall.v  committed,  as  once  in  jeopardy,  a 
former  acquittal, a  former  conviction,  or  a 
pardon.  These  are  afBrmative  defenses, 
that  admit  substantially  that  the  offense 
charged  may  have  once  been  committed, 
and  are  not  negative  defenses  Included  in 
the  general  plea  of  "  not  guilty. "  which,  In 
sui)stance,  denies  that  the  offense  charged 
was  ever  committed.  If  the  alleged  libel- 
ous matter  was  true,  and  published  for 
justifiable  ends,  then  no  offense  was  ever 
committed ;  and  if,  upon  the  whole  of  the 
evidence  Introduced,  with  all  the  relevant 
legal  presumptions,  the  jury  cannot  say 
that  they  are  convinced  beyond  a  reason- 
able doui)t  that  the  alleged  libelous  mat- 
ter was  not  true,  or  was  not  published  for 
justifiable  ends,  the  defendant  should  be 
acquitted. 

The  defendant  further  complains  of  the 
following  matters  that  occurred  in  the 
closing  argument  of  counsel  for  the  state, 
to-wlt:  "In  the  closing  argument  upon 
the  part  of  the  state  by  .1.  R.  Burton,  after 
referring  to  the  position  taken  by  defend- 
ant and  his  counsel  that  the  juror  Har- 
man  had  been  bilbed,  and  that  Pat  Cleary 
was  a  murderer,  he  said :  'The  supreme 
court  takes  a  different  view  from  what 
they  do  as  to  Cleary's  guilt,'  and  thei-e- 
upon.  takingupthe  40tiiVol.  of  the  Kansas 
Reports,  and  turning  to  the  case  of  the 
State,  vs.  Pat  Cleary,  that  he  would  read 
what  the  supreme  court  said  as  to  the 
guilt  or  Innocence  of  Cleary.  Thereupon 
counsel  for  defendant  lnterrupte<l  Mr.  Bur- 
ton in  his  argument,  and  objocted  to  the 
court  to  connscl'H  rending  from  the  report 
of  the  case  which  he  had  just  referred  to. 
The  coui't  overruled  said  objection,  re- 
marking that 'counsel  for  defendant  had 
been  allowed  great  latitude  in  presenting 
the  case  to  the  jury,'  to  which  ruling  de- 
fendant excepted.  Thereupon  said  J.  R. 
Burton  read  from  the  decision  of  the  court 
in  the  case  referred  to  above,  on  page  2!^!, 
as  follows:  'We  are  loath  to  express  an 
opinion  on  the  merits  of  this  case,  but  we 
are  compelled  by  an  unavoidable  necesHlty 
to  say  that  the  evidence  preserved  in  this 
record  does  not  so  strongly  impress  us 
with  the  guilt  of  the  defendant  as  to  In- 
cline us  to  the  opinion  that  the  substan- 
tial rights  of  the  defendant  have  not  been 
invade<l  by  this  erroneous  ruling.  On  the 
contrary,  we  think,  as  the  case  is  one  of 
tact  entirely,  and  grave  doubt  might  be 
fairly  entertained,  that  the  district  court 
should  have  given  the  defendant  the  bene- 
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fit  of  the  donbt,  and  sustained  the  motion 
for  a  new  trial,  for  the  reason  that  the  Jury 
was  not  fairly  constituted.'  Counsel 
stated  to  the  Jury  that  that  was  the  lan- 
guage of  the  decision  of  the  supreme  court 
upon  the  evidence  in  that  case.  There* 
after,  and  In  another  part  of  this  argu- 
ment, said  J.  B.  Burton  read  from  the  al- 
leged libelous  article:  'He  had  no  hope  of 
being  able  to  clearCleary  with  a  fair  jury," 
— again  took  in  his  hands  said  report  of 
the  case  of  The  State  vs.  Clcary,  and  said 
to  the  Jury,  'The  supreme  court  says  that 
he  has.'  And  again.  In  another  part  of  his 
argument,sald  J.  B.  Burton  again  referred 
to  said  report  and  said  expi-esBlon  of  opin- 
ion in  said  report  of  said  case,  and  said  to 
the  jury :  'Cleary  may  have  been  guilty,  or 
there  may  have  been  a  grave  doubt,  as  the 
supreme  court  says  there  was.'" 

"The  views,  or  supposed  views,  of  the  su- 
preme court,  referred  to  by  counsel  for  the 
state  In  the  closing  argument,  are  found  in 
the  opinion  prepared  by  one  of  tlie  com- 
missioners of  the  supreme  court  in  the 
case  of  State  v.  Cleary,  40  Kan.  2S8,  l9Pac. 
Rep.  776  et.  seq.  These  views,  however, 
have  nothing  to  do  with  the  law  of  the 
present  case,  nor,  indeed,  with  any  law. 
They  are  really  only  an  expression  of  opin- 
ion with  regard  to  the  facts  of  the  Cleiiry 
Case,  as  deduced  from  the  evidence  intro- 
duced on  tiie  first  trial  of  that  case.  This 
report  of  the  views  of  the  supreme  court 
was  not  Introduced  In  evidence  In  the  pres- 
ent case,  except  by  counsel  for  the  state  in 
his  closing  argument;  and  it  was  then  in- 
troduced for  the  purpose  of  rebutting  any 
oninion  that  might  be  deduced  from  the 
evidence  In  this  case,  or  be  entertained, 
"that  thejurorHarman  had  been  bribed," 
or  "that  Pat  Cleary  was  a  murderer,"  or 
that  Mohler  "had  no  hope  of  being  able  to 
clearCleary  with  a  fair  jury."  It  was  an 
attempt  to  make  the  supreme  court  testi- 
fy in  the  present  case  with  regard  to  some 
of  the  facts  of  the  Cleary  Case  supposed  to 
be  involved  in  the  present  case;  and  it 
was  new  evidence  not  introduced  on  the 
trial  of  the  present  case,  nor  in  the  case  at 
any  time  prioT  to  the  closing  argument  of 
counsel  for  the  state,  and  it  could  not 
properly  have  been  introduced  at  all.  We 
think  the  court  committed  error  when  it 
permitted  this  to  be  done.  iSome  of  the 
decisions  which  have  some  application  to 
this  question  are  as  follows:  Huckell  v. 
McCoy, 38  Kan.  53,  59,15  Pac.Rep.  870,  and 
cases  there  cited  ;  WolJTe  v.  Miiiuis,  74  Ala. 
386;  Bulloch  V.Smith,  15  Ga.  395;  Dickerson 
V.Burke,  25Ga.225;  Forsyth  v. Cothran, 61 
Ga.  :.'r8;  Tucker  v.  Henniker,  41  N.  H.  317; 
Bullard  v.  Eailroad  Co.,  (N.  H.)  5  Atl. 
Bep.  838,  844,  and  note;  Railroad  Co.  v. 
Boyd.  (Md.)  10  Atl.  Rep.  315;  Hall  v.  Wolff, 
01  Iowa,  559, 16  N.  W.  Rep.  710;  Henry  v. 
Kallroad  Co.,  (Iowa.)  30  N.W.  Bep. 630, 632, 
and  note;  Ricketts  v.  Railway  Co.,  (W. 
Va.)  10  S.  E.  Rep.  801;  Coble  v.  Coble.  79 
N.  C.  589;  Paper  Co.  v.  Banks,  15  Neb.  20, 
16  N.  W.  Rep.  833:  Railroad  Co.  v.  Brago- 
nier.  13  III.  App.  467:  Kinnaman  v.  Kinna- 
man,  71  Ind.  417;  Rudolph  v.  Landwerlen, 
!)2  Ind.  34;  School  Town  of  Rochester  v. 
Shaw,  100  Ind.  268;  Campbell  v.  Matter,  105 
Ind.  383,  4  N.  E.  Rep.  911 ;  Hoxie  v.  Insur- 
ance Co.,  83  Conn.  471;  Bedford  v.  Penny, 


5S  Mich.  424,  25  N.  W.  Rep.  381 ;  Rickabus  v.; 
Gott,  (Mich.)  16  N.  W.  Rep.  384;  Railroad. 
Co.  \'.  Nichols,  (Tex.)  9  Amer.  &  Eng.  R. 
Cas.  361;  Willis  v.  McNeill,  57  Tex.  465;. 
Railroad  Co.  v.  Cooper,  70  Tex.  67,  8  S.  W. 
Rep.  68;  Railroad  Co.  v.  Kutac,  (Tex.)  11. 
S.  W.  Rep.  127 ;  Insurance  Co.  v.  Cheever,. 
36  Ohio  St.  201;  Brown  v.  Swinelord,  44 
Wis.  282;  Bremmer  v. Railroad  Co.,  61AVls. 
114,20  N.  W.  Rep.  687;  Baker  v.  City  of 
Madison,  62  Wis.  137,  22  N.  W.  Rep.  141, 
583;  Koelges  ▼.  Insurance  Co.,  57  N.  Y. 
638;  State  v.  Balch,  31  Kan.  465,  2  Pac. 
Rep.  609.  The  judgment  of  the  court  be- 
low will  be  reversed,  and  cause  remanded 
for  a  new  trial. 

Johnston,  J.,  concurring. 

HoRTON,  C.  J.  I  fully  concur  In  the  re- 
versal of  the  Judgment  of  the  district 
court,  but  I  am  not  satisfied  with  all  that 
is  stated  in  the  opinion.  I  do  not  agree- 
with  all  the  limitations  placed  on  the  pab-- 
lication  of  Judicial  proceedings,  or  matters- 
directly  connected  therewith.  I  think  that 
every  newspaper  has  a  riglit  to  comment 
on  matters  of  public  concern,  provided  it 
is  done  fairly  and  honestly.  I  do  not 
think  that  such  comments  are  libelous, 
however  severe  In  their  terms,  unless  they 
are  written  and  published  maliciously.  I 
think  the  administration  of  the  law,  the 
verdicts  of  Juries,  the  conduct  of  suitors, 
their  lawyers  and  witnesses,  are  all  mat- 
ters of  lawful  comment  by  newspapers  as 
soon  as  the  trial  is  over.  Attorneys  at 
law  are  officers  of  the  court  in  which  they 
practice,  and  are  admitted  by  its  order,  up- 
on evidence  of  their  possession  of  sufficient 
legal  learning  and  good  moral  character. 
They  hold  their  office  during  good  bebay- 
lor,  and  can  only  be  deprived  of  it  for  mis- 
conduct. Therefore,  any  attorney  can  be 
protected  from  libel  for  anything  occur- 
ring upon  a  trial,  or  for  any  matter  con- 
nected directly  therewith,  to  the  same  ex- 
tent as  any  other  ofiicer  of  the  court. 
That,  and  nothing  more.  Of  course,  if  a 
publisher  of  a  newspaper  writes  and  pub- 
lishes maliciously  any  false  or  libelous 
mutter  against  an  attorney,  or  any  other 
ofiicer  of  a  court,  there  is  no  danger  but 
what  the  publisher  may  be  properl.y  pun- 
ished, even  if  express  malice  must  be 
proved.  The  jury  have  the  authorit.T  to 
take  all  the  matters  into  consideration, 
and,  if  express  malice  is  established,  or  if 
malice  is  found  from  the  circumstances  at- 
tending the  publication,  the  jury  will  be 
justified  in  rendering  a  verdict  of  guilty. 
When  it  Is  said  that  malice  must  be  shown 
in  the  case  of  privileged  communications, 
theterm"  malice  "is  used  In  its  legal,  not  in 
its  popular,  sense.  It  is  legal  malice  if  one 
publishes  as  true  what  lie  knows  to  be 
false,  or  what,  by  proper  investigation, 
he  might  have  assured  himself  was  false. 
The  case  of  State  v.  Cleary  -was  a  public 
trial.  The  state  and  the  people  of  the 
state  were  greatly  interested  in  its  result. 
If  justice  miscarried  from  the  act  or  con- 
duct of  any  ofiicer  of  the  court  during  the 
trial,  it  was  a  subject  of  legitimat*  news- 
paper comment.  The  jury  could  deter- 
mine, under  the  facts  and  circumstances  ot 
this  case,  whether  the  comments  of  the 
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newspaper  were  made  from  good  or  hon- 
est motives  apon  reHsonable  fcrouuds,  or 
whether  they  were  mallclonsly  written 
and  pabllshed.  It  the  defendant,  In  refer- 
ring to  the  trial,  or  any  matters  directly 
connected  with  the  trial,  acted  solely  from 
good  and  honest  motives,  and  upon  rea- 
sonable grounds, be  ought  not,  In  my  opin- 
ion, to  be  criminally  liable. 


Callen  v.  Calleit. 
(Supreme  Court  of  Kansas.    July  3,  1890.) 

DlVOBCB— CbUBLTT— PlBADINO. 

1.  It  is  error  by  the  trial  court  to  overrule 
a  motion  to  make  the  petition,  in  an  action  for 
divorce,  more  definite  and  certain,  that  charges 
"that  during  the  time  the  defendant  lived  with 
the  plaintiff  as  his  wife  he  was  guilty  of  gross 
neglect  of  duty  and  extreme  cruelty  towards  the 
plaintiff. " 

2.  Id  a  petition  for  divorce  for  gross  neglect 
of  duty  and  extreme  cruelty  the  particular  acts 
complained  of,  and  the  dates  of  their  commission, 
should  be  stated  with  reasonable  certainty. 

(SyUabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Montgomery  county; 
Georoe  Cha.ndi.er,  Judge. 

Joseph  Chandler,  tor  plaintiff  In  error. 
A.  B.  Clark,  for  defendant  lu  en*or. 

Simpson,  C.  Artie  M.  Callen  commenced 
her  action  for  divorce  against  Samuel  H. 
Callen  in  the  district  court  of  Montgomery 
county  on  the  7th  day  of  June,  1887,  and 
In  her  petition  alleged  causes  for  divorce 
In  these  words:  "That  during  the  time 
She  lived  with  Cullen  as  his  wife  lie  was 
guiUy  ot  gross  neglect  ol  duty,  and  was 
guilty  of  extreme  cruelty  towards  the 
plaintiff,  without  cause  or  provocation 
on  the  part  of  the  plaintiff.  And  the 
plaintiff  further  alleges  that  on,  to-wit,  the 

day  of  May,   18S6,  the  defendimt, 

disi'egarding  his  marital  obligations,  wlll- 
tnlly  and  without  cause  deserted  and 
abandoned  the  plaintiff,  and  ever  since 
has,  and  still  does,  continue  to  abandon 
the  plaintiff  and  live  separate  and  apart 
from  her,  without  any  just  or  sufficient 
cause  therefor,  and  against  her  will  and 
consent."  The  defendant  filed  a  motion 
to  require  the  plaintiff  to  make  hor  peti- 
tion more  definite  and  certain  in  the  fol- 
lowing particulars :  That  she  be  required 
to  allege  the  facts  constituting  the  charge 
of  gross  neglect  of  duty,  and  the  dates  at 
which  the  acts  were  committed;  also  the 
same  in  ivspect  to  e.xtreme  cruelty.  The 
court  overrulo<l  this  motion,  stating  that 
it  had  not  been  the  practice  in  that  judi- 
cial district  to  iT<iuIre  the  petition  charg- 
ing extreme  cruelty  and  gross  ncglwt  of 
duty  to  set  out  the  acts  complained  of, 
but  the  bar  must  take  notice  that  liei-eaft- 
er  auch  petitions  nui.st  set  out  the  particu- 
lar acts  complained  of.  The  defendant  an- 
swered, and  the  cause  came  on  regularly 
for  trial  at  the  March  term,  Isss,  and  rlie 
court  ordered  a  jury  to  be  called,  and  sub- 
mitted to  them  certain  questions  of  fact. 
The  jury  answered  these  (lueHtions  as  fol- 
lows: "(1)  Was  the  plaitrl  1ft  married  to 
the  defendant?  If  ,rea,  when?  Answer. 
Yes.  February  14,  lss">.  (2)  What  has 
been  the  conduct  of  the  plaintiff  towards 


the  defendant  during  the  time  she  has 
lived  with  him?  A.  Good.  (3)  Has  the 
defendant  been  guilty  of  gross  neglect  of 
duty  towards  the  plaintiff?  If  yea,  when? 
A.  Yee.  For  two  years.  (4)  It  you  an- 
swer the  third  question  in  the  affirmative, 
state  fully  in  what  such  gross  neglect  of 
duty  consisted.  A.  Not  providing  for  her 
maintenance.  (5)  Has  thedetenJant  been 
guilty  of  extreme  cruelty  towards  the 
plaintiff?  If  yea,  when,  and  under  what 
circumstances?  A.  Yes.  Whenhethrowed 
the  hatchet  at  her,  and  using  unbecoming 
language,  at  Pueblo.  (6)  If  yon  answer 
the  fifth  question  in  the  affirmative,  state 
tully  In  what  such  cruelty  consisted.  A. 
Answered  above.  (7)  Has  the  defendant 
abandoned  the  plaintitt?  It  yea,  when, 
where,  and  under  what  circumstances? 
Answer  fully.  A.  Yes.  When  he  forced 
her  to  sign  that  contract,  and  left  tor 
parts  unknown  to  her.  (8)  Did  the  de- 
fendant have  any  just  cause  or  excuse 
therefor?  A.  No.  (9)  Did  the  defendant 
leave  the  plaintiff  against  her  wilt  and 
consent?  A.  Yes.  (10)  Did  the  plaintiff 
in  any  way  contribute  to  the  cause  of  the 
alleged  wrongs  of  which  she  complains? 
If  yea,  how,  and  in  what  manner?  A. 
No.  (11)  Is  the  plaintiff  the  owner  ot  any 
real  estate  in  her  own  name?  If  yea, 
where  is  It  located?  Describe  It.  A.  Yes. 
As  set  forth  In  the  petition  ot  plaintiff. 
(12)  Has  the  plaintiff  condoned  the  acts 
of  the  defendant?  A.  Yes.  (13)  What 
waa  the  maiden  name  of  the  plaintitt?  A. 
Artie  M.  Morgan.  (14)  Where  was  the 
plaintiff  living  at  the  time  she  commenced 
this  action?  A.  Montgomei-y  county, 
Kansas,  with  her  mother.  (15)  How  lung 
had  the  plaintiff  lived  In  the  state  ot  Kan- 
sas just  prior  to  the  commencement  ut 
this  action?  A.  Over  one  year."  The 
court  called  the  attention  ot  the  jury  to 
their  answer  to  special  question  No.  12, 
and  said  :  "  I  suppose  you  will  understand 
the  force  and  effect  ot  your  answers  to 
special  question  No.  twelve,  that  it  does 
not  give  plaintiff  a  divorce?  "  To  this  the 
jury  gave  no  reply.  In  the  Instruction  ot 
the  court  to  the  jurj',  with  reference  to 
special  question  No.  12,  it  was  said:  "Con- 
doned is  defined  by  Bouvier  a«  follows: 
It  is  forgiveness  by  the  husband  ot  his 
wife, or  by  the  wife  of  the  husband,  ol  acts 
committed  with  the  implied  condition 
that  the  injury  should  not  be  repeated, 
and  that  the  other  partyshould  be  treated 
with  conjugal  kindness. "  When  the  jury 
returned  their  answers,  the  plaintiff  made 
a  motion  for  Judgment  in  her  favor  on  the 
special  findings,  regardless  ol  the  aimn-er 
to  the  twelfth  special  question.  Tills  mo- 
tion was  sustained  by  the  court,  and  n  de- 
cree for  a  divorce  rendered  in  favor  ot  the 
plaintiff  below.  This  decree  recites  that 
the  court  finds  all  the  allegations  in  the 
petition  of  the  plaintiff  to  be  true.  A  mo- 
tion for  a  new  trial  was  filed  and  over- 
ruled, and  all  necessary  exceptions  saved. 
It  should  have  been  stated  in  regular  or- 
der that  at  the  trial  the  defendant  below 
objected  to  the  evidence  tending  to  show 
extreme  cruelty;  but  all  objections  were 
overrukHl. 

The  first  error  assigned  is  the  adverse 
ruling  on  the  motion  to  make  the  {letltion 
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more  deflntteand  certain  as  to  theextrenie 
enielty  and  gross  neglect  of  duty.  The 
Code  requires  that  the  petition  must  con- 
tain a  statement  of  the  facts  constituting 
the  cause  of  action.  In  thocase  of  Prather 
r.  Prather,  26  Kan.  275,  this  court  say: 
"  An  action  for  divorce  is  a  civil  proceed- 
ing, and  the  pleadinKs  in  it  are  to  be  con- 
strued by  the  ordinary  laws  governing  a 
civil  action.  The  tacts  should  be  fairly 
and  reasonably  stated,  so  that  defendant 
can  be  clearly  and  fully  apprised  of  the 
claim."  Separate  and  apart  from  these 
autlioritles,  and  as  a  matter  of  elementary 
principle,  it  is  a  part  of  the  alphabet  of 
the  law  that  the  pleadings  munt  state 
facts,  and  not  conclusions.  It  was  mate- 
rial error  in  the  trial  court  to  overrule  the 
motion  to  malce  the  petition  more  definite 
and  certain.  This  error  was  aggravated 
by  the  trial  court  permitting  the  plaintiff 
below  to  offer  evidence  tending  to  prove 
acts  of  extreme  crnelty  committed  at  va- 
rious times  by  the  defendant,  of  which  he 
bad  no  notice  in  time  to  roalLe  a  defense. 
For  these  errors  we  recommend  that  tlie 
judgment  be  reversed  and  the  cause  re- 
manded, with  instructions  to  grant  a  ne.v 
trial. 

Pbr  Ccriam.    It  is  BO  ordered ;  all  the 
lustlces  concurring. 


"Watkins  v.  Houck  e*  al. 

(Supreme  Court  of  Kansas.    July  8,  1890.) 

QtnBTiNO  TITI.B — Frattdulbkt  JucairEXT — Riohts 

OF  HORTGAOEE. 

1.  The  general  rule  is  that,  where  a  real- 
estate  mortgage  has  been  executed,  oontainiug  tuU 
covenants  of  warranty,  a  subsequently  acquired 
title  by  the  mortgagor  inures  to  the  benefit  of  the 
mortgagee.  But  where  the  mortgagor,  after  the 
execution  of  the  mortage,  obtains  judgment 
fraudulently  quieting  his  title  to  the  mor^aged 
land  against  one  who  is  the  owner  thereof,  and 
such  Judgment  is  subsequently  vacated,  with  the 
consent  of  all  the  parties  thereto,  on  account  of 
the  fraud,  neither  the  mortgagor  nor  the  mortgagee 
acquires  any  benefit  or  title  under  the  fraudulent 
Judgmeat 

2.  A  person  who  is  the  owner  In  fee-simple 
of  a  tract  of  land  may  buy  in  a  pretended  title 
with  the  view  to  quiet  the  enjoyment  of  his  land, 
and  the  purchase  of  such  a  title  cannot  impair  or 
disturb  his  prior  title. 

{SyUalyus  by  the  Court. ) 

Error  to  district  court,  Lyon  county ; 
Charles  B.  Gkavbs,  Judge. 

This  was  an  action  brought  by  J.  B. 
Watisius  against  Peter  P.  Houck,  MaryL. 
Hall,  .Toseph  Wheat,  Laura  B.  Wheat,  Ed- 
ward F.  Murray,  Warren  &  Harrison, 
Kellogg  &  Sedgwick,  and  J.  M.  Campbell, 
to  foreclose  a  mortgage  given  by  Peter  P. 
Houck  and  wife  upon  the  following  de- 
scribed premises:  The  N.  E.  J^  of  section 
No.  29;  also  the  N.  W.  %  of  the  S.  W.  %  of 
section  No.  28,— all  in  township  15,  range 
No.  12  E.  of  the  sixth  P.  M.,  in  Lyon  coun- 
ty.  Kan.  Trial  hud  on  the  llth  day  of 
February,  1888,  before  the  court  without 
a  Jury. 

The  court  made  the  followingflndingsof 
fact:  "(1)  On  and  prior  to  June  29,  1858. 
Jacob  Hall  owned  the  land  in  controvcr- 
sy,  and  also  a  large  amount  of  other 
lands,  in  Johnson  and  other  counties 'u  the 


state  of  Kansas.  (2)  On  July  22, 1861,  one 
Munkers  sued  the  said  JacobJiail  and  one 
Porter,  as  Hall  &  Porter,  in  Lyon  county, 
Kan.,  and  attached  the  land  in  contro- 
versy. Said  attachment  was  dissolved 
October  24.  1861 ;  and  another  writ  of  at- 
tachment was  thereupon  issued  and  levied 
upon  said  land,  October  26,  1861.  (3)  Oc- 
tober 8, 1S61,  Jacob  Hall  gave  a  warranty 
deed  of  all  bis  Kansas  lands,  including  tlie 
land  in  controversy,  to  McCoy  &  Waldo, 
which  was  intended  as  a  mortgage  to  se- 
cure a  large  debt  due  to  them  from  said 
Jacob  Hall.  This  deed  wus  recorded  in 
Lyon  county,  Kan.,  on  November  21, 18G1. 
(4)  On  August  8,  1863,  the  sheriff  of  Lyon 
county,  Kan.,  upon  an  order  of  the  court 
made  aftci-  Judgment,  scle,  and  confirma- 
tion duly  bad  in  the  suit  mentione<l  in 
conclusion  No.  2  hereof,  conveyed  the  land 
in  controversy  to  one  Mnnkers,  who  was 
the  plaintiff  in  said  suit.  Said  deed  was 
duly  recorded  in  said  Lyon  county,  Sep- 
tember 14,  1863.  (5)  On  November 22, 1865. 
said  Munkers  received  an  alius  deed  to  said 
land,  upon  the  sale  and  order  aforesaid, 
which  was  duly  recorded  in  said  Lyon 
county  on  April  13,  1866.  (6)  On  August 
27, 1869,  said  McCoy  &.  Waldo  began  suit 
in  the  Johnson  county  district  court  to 
foreclose  said  warranty  deed  mentioned  in 
conclusion  No.  3  hereof.  Said  Munkers 
was  a  party  to  said  suit,  and  appeared 
and  filed  an  answer  therein.  In  said  suit 
said  McCoy  &  Waldo  obtained  a  decree 
of  foreclosure,  and  an  order  to  sell  said 
lands,  including  the  land  in  controversy, 
and  that  the  proceeds  of  said  sale  be  ap- 
plied to  the  payment  of  the  debt  due  to 
said  McCoy  &  Waldo.  The  said  Munkers, 
In  said  suit,  was  decreed  to  have  a  first 
lien  on  the  land  in  controversy  to  the 
amount  of  |1,800,  which  lien  was  subse- 
quently paid  by  the  said  McCoy  &  Waldo. 
(7)  On  February  2, 1871,  said  Munkers  con- 
veyed the  land  in  controversy  to  the  de- 
fendant Peter  P.  Houck  by  usual  warran- 
ty deed.  The  deed  constituting  said  con- 
veyance was  duly  recorded  in  said  Lyon 
county  May  30,  1871.  (8)  On  Novembers. 
1874,  the  defendants  Peter  P.  Houck  and 
wife  mortgaged  said  land  to  one  M.  L. 
Ross.  Said  mortgage  was  duly  recorded 
on  the  same  day  in  said  Lyou  county. 
Said  mortgage,  by  its  terms,  became  due 
November  2, 1879,  or  whenever  any  part 
of  the  principal  or  interest  was  due  and 
unpaid.  On  May  1,  1878,  a  semi-annual 
payment  of  interest  fell  due.  It  is  yet  due 
and  unpaid.  A  copy  of  which  said  mort- 
gage is  attached  to  plaintiff's  petition 
herein,  marked  'B.'  (9)  On  October  12, 
1876,  the  defendant  Peter  P.  Houck  began 
suit  in  said  Lyon  county,  against  the  said 
McCoy  &  Waldo  to  quiet  his  title  to  the 
laud  in  controversy.  He  gave  said  defend- 
ants nolce  by  publication  only,  they  being 
then  non-residents  of  the  state  of  Kansas. 
They  had  no  notice  of  said  suit  other  than 
said  publication.  On  March  13, 1877,  said 
Houck  obtained  his  decree  on  default.  (10) 
On  April  25,  1877,  said  Houck  conveyed 
the  land  in  controversy  to  William  McCoy, 
of  the  firm  of  McCoy  &Waido,  by  warran- 
ty deed.  Said  <leed  was  duly  recorded  in 
said  Lyon  county  on  June  2, 1877.  (11)  On 
July  25, 1877,  said  William  McCoy  received 
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a  BherlTf' B  deed  to  the  land  In  controversy, 
and  other  lands,  after  decree,  sale,  and 
confli-matlon  duly  had  In  the  suit  in  John- 
son county,  mentioned  In  conclnsion  No. 
6  hereof.  This  sheriff's  sale  was  made  on 
October  8,  1876.  (12)  On  April  18, 1879,  the 
said  Ross  began  suit  In  Lyon  county, 
Knn.,  to  foreclose  the  mortgage  In  this 
suit  against  Peter  P.  Houck,  Mary  Hall, 
and  AVilliam  McCoy,  and  obtained  a  de- 
cree of  foreclosure  and  an  order  of  sale 
against  Peter  P.  Houck  only.  At  the  sale 
made  in  pursuance  of  said  order,  the  plain- 
tiff herein  pui-chased  the  land  In  contro- 
versy, and  obtained  n  sheriff's  deed  there- 
for January  13,  1S81.  (13)  On  June  18, 
1885,  the  heirs  of  Jacob  Hall  conveyed  the 
land  in  controversy  to  the  said  William 
McCoy.  The  deed  was  duly  recorded  Au- 
gust 7, 1SS.5.  (14)  On  March  12,  ISSC,  said 
William  McCoy  conveyed  said  land  to  Joe 
Wheat.  The  deed  was  duly  recorded  April 
21,  1886.  (15)  June  5,  1886,  the  plaintliT 
began  this  suit ;  the  note  and  the  mort- 
gage sued  on  having  been  assigned  to  him 
by  the  said  Ross  before  maturity.  (10) 
The  defendant  Peter  P.  Houck  has  been  a 
non-resident  of,  and  absent  from, the  ptate 
of  Kansas  ever  since  April  1, 1879.  (it)  M. 
L.  Boss,  in  his  said  foreclosure  proceedings, 
dismissed  his  suit  as  to  the  defendants  Mc- 
Coy and  Hall  before  trial  and  before  judg- 
ment, and  prosecuted  It  to  personal  judg- 
ment on  September  3.  1879,  and  decree 
against  the  defendant  Peter  P.  Houck 
alone,  who  had  been  served  by  publication 
as  aforesaid.  (18)  At  the  March,  1881, 
term  of  the  district  court  in  said  Lyon 
county,  a  decree  by  confession  pui-porting 
to  vacate  and  set  aside  the  decree  obtained 
by  Peter  P.  Houck,  mentioned  in  conclu- 
sion No.  9  hereof,  was  entered  in  said 
court  The  decree  thus  sought  to  be  va- 
cated recites  'that  at  the  commencement 
of  this  suit,  and  up  to  the  time  of  this  de- 
cree, Peter  P.  Houck  was  the  owner  of, 
and  in  the  actual,  peaceable,  and  quiet 
possession  of,  the  land  in  controversy, 
and  that  the  defendants  David  Waldo  and 
William  McCoy  claimed  Jointly  and  sever- 
ally an  estate,  judgment  lien,  and  interest 
in,  upon,  and  to  said  real  estate  above  de- 
scribed, adverse  to  the  possession  and 
ownership  of  the  plaintiff,  and  that  said 
claim  of  said  defendants,  and  each  of 
them.  Is  absolutely  void  as  against  the 
ownership  and  possession  of  the  plaintiff 
herein,  and  to  said  real  estate.  Wherefore, 
upon  motion  by  Buggies  &  Sterry,  plain- 
tiff's attoi-neys  in  said  cause,  it  is  by  the 
court  considered  and  adjudged  that  the 
plaintiff  Is  the  owner  of,  and  in  the  actual 
possession  of,  the  above-described  land, 
and  that  the  adverse  claim  of  the  Interest, 
judgment  lien,  and  estate  therdn  by  the 
said  defendants,  and  each  of  them,  is 
wholly  void,  and  of  no  force  or  effect,  as 
against  the  title  and  ownership  of  the 
plaintiff  therein  and  thereto.'  (19)  Neither 
the  said  Ross  nor  the  said  Watkins  were 
parties  to  the  above-mentioned  decree  by 
confession ;  nor  did  they,  or  either  of  them, 
have  any  notice  or  knowledge  thereof  un- 
til after  Its  rendition.  Neither  were  they, 
or  either  of  them,  parties  to  the  decree  of 
March  I7th,  mentioned  in  conclusion  No.  9 
hereof;  nor  did  they,  or  either  of  them, 


have  any  notice  or  knowledge  thereof  un- 
til after  its  rendition.  (20)  The  decree  ob- 
tained by  the  said  Peter  P.  Houck,  and 
mentioned  in  conclusion  No.  9  hereof,  and 
the  decree  by  confession  mentioned  in  con- 
clusion No.  18  hereof,  were  both  between 
the  same  parties  and  in  the  same  suit, — 
the  one  vacating  the  other;  and,  after 
the  entry  of  the  decree  vacating  the  former 
judgment,  tlie  suit  In  wlilch  such  former 
judgment  was  obtained  was  dismissed  by 
Peter  P.  Houck  without  prejudice.  (21) 
Thesaid  decree  by  confession  was  based  up- 
on a  confessed  finding  therein  to  the  effect 
that  the  suit  in  which  the  decree  sought  to 
be  vacated  was  obtained  was  begun  by 
the  said  Houck  with  the  fraudulent  intent 
on  his  part  to  deprive  the  said  Waldo  & 
McCoy  of  their  title,  interest,  and  estate 
in  the  land  which  they  obtained  through 
the  Johnson  county  suit,  hei-einbefore  men- 
tioned, and  with  a  full  knowledge  of  all 
the  facts,  and  for  the  purpose  of  defeating 
and  annulling  said  Johnson  county  judg- 
ment and  decree.  (22)  On  February  11, 
1888,  there  was  due  from  the  said  Peter  P. 
Houck  to  plaintiff,  on  the  note  and  mort- 
gage In  this  suit,  the  sum  of  f  2,623,  includ- 
ing f49.52  taxes  paid  by  plaintiff.  (23)  On 
March  5, 18S6,  Joe  Wheat  and  wife  mort- 
gaged the  land  in  controversy  to  Warren 
&  Harrison  for  $2,500.  The  note  and 
mortgage  were  by  them  duly  assigned  to 
the  defendant  Murray,  and  there  is  now. 
February  11, 1888,  due  him  on  said  note 
and  mortgage  the  sum  of  f3,080,  with  in- 
terest at  the  rate  of  12  per  cent,  per  annum 
from  February  11,  1888.  On  the  7th  day 
of  March,  1880,  said  Wheat  and  wife  mort- 
gaged said  land  to  said  Warren  &  Harri- 
son for  the  sum  of  $1,800,  upon  which 
there  Is  now  due  the  sum  of  .f  2,214.  Both 
of  said  mortgages  were  duly  recorded 
March  9,  1886.  (24)  On  May  7.  1886,  the 
said  Wheat  aud  wife  conveyed  the  undi- 
vided one-half  of  said  land  to  John  Camp- 
bell. Mrs.  Mary  L.  Hall  has  no  interest 
whatever  In  the  land  in  question.  (23)  On 
April  25,  1887,  the  said  Wheat  and  wife 
mortgaged  said  land  to  Kellogg  &  Sedg- 
wick for  the  sum  of  $.iOO,  upon  which  there 
is  now,  February  11, 188S,  due  the  sum  of 
$530,  with  interest  at  the  rate  of  8  per 
cent,  per  annum.  (a6)  >  ^n  March  .5, 1886, 
the  said  Joe  Wheat  and  wife  mortgaged 
said  land  to  said  Warren  &  Harrison  for 
the  sum  of  $2i)0,  upon  which  there  is  now 
duo  the  sum  of  $308,  with  interest  at  the 
rate  of  8  per  cent,  per  annum. " 

And  thereupon  the  court  made  and  filed 
the  following  eimcluslons  of  law:  "(1) 
When  the  defendant  purchased  of  Munk- 
ers,  he  took  subject  to  whatever  decree 
might  be  entered  in  the  Johnson  county 
suit  then  pending,  and  he  got  nothing. 
(2)  The  decree  obtained  by  the  defendant 
Peter  P.  Houck,  quieting  his  title  to  said 
land,  was  vacated  by  the  parties  thereto, 
and  the  suit  dismissed,  which  left  the  de- 
fendant, as  before,  with  nothing.  (3)  The 
plaintiff  has  no  vested  right  in  said  decree 
which  would  prevent  the  parties  thereto 
from  vacating  the  same.  His  right  to  the 
land  after  the  decree  was  tlie  same  as  It 
was  when  his  mortgage  was  given.  (4) 
The  defendants  Murray,  Warren  &  Har- 
rison, and  Kellogg  &  Sedgwick,  are  each 
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ratitled  to  Jadgment  and  decree  ae  prayed 
for.  (5)  The  proceedB  arising  from  the 
Bale  of  Bald  land  ought  to  be  applied  as 
foUowB,  vi». :  First,  to  the  payment  of  the 
Judgment  in  favor  of  the  defendant  Mur- 
ray;  aeconc/,  to  the  payment  of  thejudg* 
raent  in  favor  of  the  defendants  Warren  & 
Harrison;  third,  to  the  payment  of  the 
JadKinent  in  favor  of  the  defendants  Kel- 
logg &  Sedgwick.  (6)  The  proceedings  in 
the  attempted  foreclosure  by  M.  L.  Ross 
were  void,  and  bis  dismisnal  as  to  all  the 
defendaats  except  Houcic,  and  such  fore- 
closure proceedings,  did  not  in  any  wise 
affect  this  plaintiff. " 

The  plaintllT  filed  his  motion  for  Judg- 
ment upon  the  findings  of  fact,  which  was 
overruled.  He  also  filed  a  motion  for  a 
new  trial,  which  was  overruled.  There- 
upon the  court  rendered  judgment  in  favor 
of  the  defendants,  as  follows:  "It  is  there- 
upon coneidered,  ordered,  and  adjudged 
by  the  court  that  the  defendant  Joseph 
Wheat  is  hereby  adjudged  and  decreed  to 
be  the  owner  of  said  land;  that  the  defend- 
ant Joseph  Wheat  has  a  paramount  title 
to,  and  is  the  owner  of,  said  land,  as 
against  the  plaintiff  herein,  and  that  the 
pinintitf  has  no  interest,  title,  or  estate  or 
claim  thereto  whatever ;  and  that  said  de- 
fendant Joseph  Wheat  hereby  recover  his 
costs  of  said  plaintiff  herein,  taxed  at 
f46.13.  It  is  further  decreed  that  the  de- 
fendant E.  F.  Murray  recover  of  and  from 
his  co-defendants  Joseph  Wheatand  Laura 
B.  Wheat,  his  wife,  the  sum  of  $3,0S0,  with 
interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum  from  February  11, 1.S88, 
and  that  the  defendants  Warren  &  Har- 
rison recover  of  tbeirco-detendants  Joseph 
Wheat  and  lAura  B.  Wheat,  his  wife,  up- 
on their  first  mortgage,  the  sum  of  $2,214, 
with  interest  thereon  at  the  rate  of  twelve 
per  cent,  per  annum  from  February  11, 
1888,  and  that  they  recover  of  Joseph 
Wheat  and  Laura  B.  Wheat,  upon  their 
second  mortgage,  the  Bum  of  f808,  with 
interest  thereon  at  the  rate  of  twelve  per 
rent,  per  annum  from  February  11,  1888; 
that  tbe  said  sums,  respectively,  are  a  sec- 
ond and  third  Hen  upon  the  said  land  de- 
scribed in  plaintiff's  petition;  and  that  tbe 
d^endants  Kellogg  &  Sedgwick  do  have 
and  recover  of  and  against  tbe  defendants 
Joseph  Wheat  and  Laura  B.  Wheat,  bis 
wife,  tlie  sum  of  $530,  and  Interest  thereon 
at  the  rate  of  twelve  per  cent,  per  annum 
from  February  11,1888;  that  said  Judg- 
ment is  a  fourth  lien  upon  the  said  land ; 
that  the  Judgment  herein  rendered  in  faror 
of  said  defendant  E.  F.  Murray  is  a  first 
and  prior  mortgage  lien  upon  said  land ; 
that  all  of  said  mortgages  are  hereby  fore- 
closed, and,  if  said  several  Judgments  are 
iiOt  paid  within  six  months  fromtbisdate, 
the  said  real  estate  will  be  sold  accor  ling 
to  law,  without  appraisement,  and  the 
proceeds  of  such  sale  be  applied— First,  to 
the  costs  and  expenses  of  sale ;  second,  to 
tbe  costs  of  suit,  except  the  amount  of 
costs  taxed  to  plaintiff;  third,  to  tbe  pay- 
ment of  Judgment  in  favor  of  defendant 
Murray;  /bart/i,  to  tbe  payment  of  Judg- 
ment in  favor  of  delendajits  Warren  & 
Harrison;  aitb,  to  the  payment  of  the 
Judgment  in  favor  of  the  defendants  Kel- 
logg &  Sedgwick.   And  hereof  let  execution 


ismie. "    The  plaintiff  excepted,  and  brings 
the  case  here  for  review. 

W.J.Patterson  and  Buck  &  Feighan, 
for  plaintiff  in  error.  T.  N.  Seilgwick,  for 
defendants  in  error. 

HoETox,  U.  J.,  (nttrer  stating  the  tacts  as 
above.)  This  wa.4  an  action  brought  by 
J.  B.  Watklns  to  foreclose  a  mortgage  up- 
on real  estate,  executed  and  delivered  by 
Peter  Houck  and  wife  on  the  2d  of  Novem- 
ber, 1874,  to  M.  L.  Ross  to  secure  the  pay- 
ment of  f  1,000  and  certain  Interest  notes. 
The  real  estate  described  in  tbe  mortgage 
is  as  follows:  "The  north-east  quarter  of 
section  twenty-nine,  also  the  north-west 
quarter  of  the  south-west  quarter  of  sec- 
tion twenty-eiglit,  in  town  fifteen,  range 
twelve, containing  two  himdred  acres,  sit- 
uate in  Lyon  county,  in  this  state. "  Be- 
fore tbe  maturity  of  the  mortgage,  or  the 
notes  secured  thereby,  tbey  were  assigned 
to  J.  B.  Watkins,  the  plaintiff.  In  the 
trial  court,  the  defendants  Peter  P.  Houck 
and  Mary  Hall  did  not  file  any  answer  or 
pleading,  or  otherwise  appear.  The  de- 
fendants Joseph  Wheat  and  Laura  B. 
Wheat  being  subsequent  purchasers,  filed 
an  answer  alleging  "(1)  a  general  denial; 
(2)  that  plaintiff  was  not  the  owner  of  tbe 
note  and  mortgage;  (3)  that  the  proceed- 
ings In  asuit  of  M.  L.  Ross  V.  Peter  P.  Houck 
et  al.  were  a  bar;  (4)  that  the  five-year 
statute  of  limitations  had  run. "  The  oth- 
er defendants,  Edward  F.  Murray,  Warren 
&  Harrison,  and  Kellogg  &  Sedgwick,  filed 
substantially  the  same  answer,  with  the 
addition  of  cross-petitions  asking  the  fore- 
closure of  mortgages  executed  subsequent- 
ly to  the  mortgage  of  plaintiff.  To  these 
answers  plaintiff  filed  replies  containing 
a  general  denial,  and  matters  in  avoidance. 
Tbe  trial  court  decided  that  tbe  plaintiff 
had  no  interest,  title,  or  claim  in  the  real 
estate  described  in  the  mortgage,  and  ren- 
dered judgment  in  favor  of  the  defendants 
Murray  and  Warren  &  Harrison  and  Sedg- 
wick as  prayed  for  by  them.  Tbe  plain- 
tiff excepted,  and  brings thecase  here. 

It  appears  from  the  findings  of  fact  of 
the  trial  court  that  in  1858  Jacob  Hall  ob- 
tained from  the  United  States  a  grant  of 
tbe  land  in  controversy,  and  other  lands 
lying  in  the  counties  of  Johnson,  Usage, 
Lyon,  and  Morris.  The  patent  was  issued 
to  him  for  the  lands  on  the  10th  day  of  Oc- 
tober, 1862.  Prior  to  the  Issuance  of  the 
patent,  and  on  the  8th  of  October,  1861, 
Hall  conveyed  the  lands,  by  a  deed  abso- 
lute upon  its  face,  to  William  McCoy  and 
David  Waldo.  This  deed  was  intended  as 
a  mortgage  to  secure  a  debt  due  to  tbem 
from  James  Hall.  It  was  recorded  in  Lyon 
county  on  the  21st  of  November,  1861.  On 
July  22,  1861,  James  C.  Mnnkers  brought 
an  action  against  Jacob  Hall  in  the  dis- 
trict court  of  Lyon  county,  and  attached 
the  land  In  controversy ;  but  this  attach- 
ment was  dissolved  October  24, 1861.  An 
aJias  writ  of  attachment  was  issued  and 
levied  upon  the  land  October  26, 18G1 ;  but 
this  was  after  the  execution  of  the  deed 
intended  as  a  mortgage,  to  McCoy  & 
Waldo.  James  C.  Mnnkers  prosecuted  his 
action  commenced  on  July  22, 1861,  to  final 
Judgment;  and  on  August  3, 1863, the  sher- 
IB  of  L^yon  county,  after  a  sale  of  the  land. 
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and  a  conflrmntlon  thereof,  conveyed  the 
land  to  Munkers.  Thin  deed  was  recorded 
in  Lyon  county  on  September  14, 1863.  On 
November  22,  ISKi,  James  C.  Munkers, 
upon  the  foregoing  sale,  obtained  anotber 
deed  to  the  land,  which  was  recorded  In 
Lyon  county  on  April  13,  1866.  On  An- 
Kust  27,  1869,  McCoy  &  Waldo  began  an  ac- 
tion In  the  district  court  of  Johnson  coun- 
ty to  foreclose  their  deed  or  mortgage  of 
C)ctober  8,  '861 ;  and  James  C.  Munkers 
was  made  a  party  to  that  action.  Reap- 
peared, and  filed  an  answer.  In  the  action 
McCoy  &  Waldo  obtained  a  decree  of  fore- 
closure, and  an  order  to  sell  all  the  lands 
dcBcribed  In  the  deed,  Including  the  land 
In  controversy.  Munkers  was  decreed  to 
have  the  first  lien  on  the  land  to  the 
amount  of  $1,800,  which  was  paid  by  Mc- 
Coy &  Waldo.  On  February  2, 1871,  James 
C.  Munkers  conveyed  the  land  in  contro- 
versy to  Peter  P.  Uouck  by  warranty  deed. 
This  deed  was  recorded  In  Lyon  county 
May 30. 1871.  Subsequently,  PeterP.  Houck 
and  wife  executed  the  mortgage  to  M.  L. 
Ross  heretofore  referred  to.  On  October 
12,  1876,  Peter  P.  Uuck  commenced  an  ac- 
tion against  McCoy  &  Waldo  in  Lyon 
county  to  quiet  his  title  to  the  land  con- 
veyed to  blm  by  Munkers.  The  defend- 
ants, being  non-residents,  were  notified  by 
publication.  On  March  13.  1877,  Houck 
obtained  a  decree  on  default.  On  April 
25,  1877,  Houck  conveyed  the  land  to  Will- 
iam Mi-Coy.  This  deed  was  recorded  In 
Lyon  county  on  June  2,1877.  After  McCoy 
&  Waldo  obtained  a  decree  of  foreclosure 
in  their  action  of  August  27, 1869,  the  land 
in  controversy  was  sold  at  sheriff's  sale  on 
October  8. 1876;  and,  after  a  confirmation 
of  the  sale,  William  McCoy  received  a  sher- 
iff's deed  to  the  land  on  July  2.5, 1877.  On 
April  18, 1879,  M.  L.  Ross  commenced  an 
action  In  Lyon  county  to  foreclose  the 
mortgage  set  forth  in  the  petition  In  this 
action.  He  obtained  a  decree  of  foreclos- 
ure and  an  order  of  sale  against  Peter  P. 
Houck  only.  J.  B,  Watkins,  the  plaintiff, 
purchased  the  land  in  controversy  at  a 
sale  made  under  that  deci-ee,  and  obtained 
a  sheriff's  deed  on  January  13,  1881.  On 
June  18, 1885,  the  heirs  of  Jacob  Hall  con- 
veyed the  same  land  to  William  McCo.v. 
This  deed  was  recorded  August  7,  1885. 
On  March  12,  1886,  William  McCoy  con- 
veyed the  land  to  Joseph  Wheat.  This 
deed  was  recorded  April  21, 1886.  .\t  the 
March  term  of  the  district  court  of  Lyon 
county  for  1881,  the  judgment  obtained  by 
Peter  P.  Houck  on  October  12.  1876,  in 
that  court,  against  McCoy  &  Waldo,  to 
quiet  his  title  to  the  land,  was  by  agree- 
ment set  aside,  and  declared  void.  Neither 
M.  L.  Ross  nor  J.  B.  Watkins  were  parties 
to  the  vacation  of  that  Judgment,  nor  did 
either  of  them  have  any  notice  or  knowl- 
edge thereof  until  after  it  was  entered. 
Neither  Ross  nor  Watkins  were  parties  to 
the  action  brought  on  October  12,  1876,  by 
Houck  against  McCoy  &  Waldo.  On  June 
5,  18S6,  J.  B.  Watkins,  the  plaintiff,  began 
this  action.  Thedefendant  Peter  P.  Houck 
is  a  non-resident  of  the  state,  and  has  been 
absent  from  the  state  ever  since  April  1, 
1879.  .\fter  Joseph  Wheat  obtained  a  con- 
veyance of  the  premises,  he  executed  sev- 
eral  mortgages  thereon.    Theee  are  the 


mortgages  opon  which  the  district  court 
rendered  judgments  in  favor  of  someof  the 
defendants.  It  fully  appears  from  these 
findings  that  James  C.  Munkers  had  no 
title  to  the  premises  in  dispute  on  Novem- 
ber 2, 1874,  when  he  conveyed  the  land  to 
Peter  P.  Honck,  because  his  attachment, 
upon  which  the  property  was  Bold,  was 
not  levied  until  after  the  deed  or  mortgage 
of  October  8, 1861.  to  McCoy  &  Waldo,  and 
because  McCoy  &  Waldo  had  satisfied  any 
and  all  Hens  he  had  on  the  land,  amount- 
ing to  91,800.  The  deed  or  mortgage  from 
Jacob  Hall  to  McCoy  &  ^'aldowas  on  rec- 
ord in  Lyon  county  on  November  21, 1861, 
of  which  Peter  P.  Houck  bad  notice. 
Therefore,  on  November2, 1874,  when  Peter 
P.  Houck  and  wife  executed  the  mortgage 
to  M.  L.  Ross,  Houck  had  no  title  or  in- 
terest to  convey,  transfer,  or  mortgage. 

The  contention  of  the  plaintiff  is  that 
the  judgment  obtained  in  the  district  court 
of  Lyon  county  by  Houck  on  March  13, 
1877,  against  McCoy  &  Waldo,  quieting  his 
title  to  the  land,  inured  immediately  to 
the  benefit  ol  M.  L.  Ross,  the  mortgagee, 
as  the  mortgage  contained  covenants  of 
warranty.  Of  course,  the  general  rule  is 
that  a  subsequently  acquired  title  inures 
to  the  benefit  of  the  mortgagee.  Boone, 
Mortar.  §  105;  2  Herm.  Estop.  §  662;  Rail- 
road Co.  V.  Cowdrey,  11  Wall.  459;  Lincoln 
v.  Emerson,  108  Mass.  90.  The  judgment, 
however,  of  Houck  v.  McCoy  &  Waldo 
was  a  fraudulent  judgment,  as  it  could 
only  have  been  obtained  by  fraud  and  per- 
jury. Laithe  V.  McDonald,  7  Kan.  2.54. 
Houck  had  no  title,  or  claim  of  title,  to 
quiet.  Subsequently,  with  his  assent,  this 
judgment  was  vacated  and  set  aside.  The 
findings  of  the  court  in  reference  to  the 
vacation  of  that  judgment  are  as  follows: 
"The  decree  obtained  by  the  said  Peter  P. 
Houck,  and  mentioned  in  conclusion  No. 
9  hereof,  and  the  decree  by  confession 
mentioned  in  conclusion  No.  18  hereof, 
were  both  between  the  same  parties  ant' 
in  the  same  suit, — ^the  one  vacating  the 
other;  and,  after  the  entry  of  the  decree 
vacating  the  former  judgment,  the  suit  in 
which  such  former  judgment  was  obtained 
was  dismissed  by  Peter  P.  Houck  without 
prejudice.  The  said  decree  of  vacation 
was  based  upon  a  confessed  finding  there- 
in to  the  effect  that  the  suit,  in  which  the 
decree  sought  to  be  vacated  was  obtained, 
was  begun  by  the  said  Houck  with  the 
fraudulent  Intent  on  his  part  to  deprive 
the  said  Waldo  ft  McCoy  of  their  title,  in- 
terest, and  estate  In  the  land  which  they 
obtained  through  the  Jackson  county 
suit,  hereinbefore  mentioned,  and  with  a 
full  l(nowledge  of  all  the  facts,  and  for  the 
purpose  of  defeating  and  annuUing  said 
Johnson  county  ludgment  and  decree." 
Upon  these  findings,  we  do  not  think  it 
can  be  held  that  M.  L.  Ross  or  his  assignee, 
the  plaintiff,  obtained  any  benefit  what- 
ever on  account  of  the  fraudulent  decree 
or  judgment.  Neither  Ross  nor  Watkins 
accepted  the  mortgage  upon  the  faith  of 
that  decree  or  judgment,  and  as  it  was 
fraudulentin  its  inception,  and  subsequent- 
ly set  aside,  by  consent  of  all  the  parties 
thereto,  on  account  of  such  fraud,  nothing 
can  be  claimed  for  it.  No  title  or  benefit 
can  be  claimed  under  it  or  through  it. 
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The  plalntifr  contends,  farther,  that  as 
Peter  P.  Houck  and  wife  conveyed  the 
land  in  controversy  to  William  McCoy  by 
deed  on  April  25, 1877,  and  as  McCoy  ac- 
cepted the  same,  he  thereby  recoenized 
HoucIc'b  title;  that  he  and  all  pereons 
claiming  ander  him  are  estopped  from 
denyinii; sach  title;  and  that  the  defend- 
ants acquiring  any  title  to  the  property 
through  McCoy,  or  Watkins,  his  grantee, 
took  the  same  snbject  to  Houck's  title  and 
the  mortgage  in  the  salt.  This  argument 
is  fallacioas  in  that  Houck  had  nothing 
but  a  fraudulent  jndgrment  upon  which  to 
found  any  deed.  This  Judgment  was  set 
aside,  and  must  count  for  nothing.  Mc- 
Coy had  title  to  the  land  before  he  ob- 
tained the  deed  from  Houck  and  wife.  The 
sheriff's  deed  to  him  was  dated  Jnly  25, 
1877,  but  related  back  to  thesale  of  October 
8. 1876.  He  had  the  right  to  buy  the  pre- 
tended title  of  Houck,  with  the  view  of 
quieting  theenjoyment  of  his  land.  Clear- 
ly, the  deed  from  Houck  to  McCoy,  if  it 
did  n<»t  strengthen,  did  not  have  the  effect 
to  Impair  or  destroy,  his  prior  title.  By 
accepting  the  deed  from  Houck,  McCoy 
did  nut  forfeit  or  lose  his  own  title.  He 
obtained  the  deed  simply  to  purchase  his 
pence.  "  It  is  not  the  policy  of  the  law  to 
deter  persona  from  buying  their  peace,  and 
compel  them  to  submit  to  the  expense 
and  rexatton  of  lawsnits,  for  fear  of  hav- 
ing their  titles  tainted  by  defects  which 
they  would  gladly  remedy  by  purchase, 
where  it  can  be  done  with  safety. "  Coak- 
ley  V.  Perry,  3  Ohio  St.  844 ;  Donahue  v. 
Klassner,  22  Mich.  2-52;  Gardner  v.  Greene, 
5  R.  1. 104.  The  Judgment  of  the  district 
court  will  be  affirmed.  All  the  Justices 
concurring. 

ScHooo-DiBT.  No.  3  OF  Bepublic  County 

V.  HowELL  et  hI. 

(Supreme  Court  of  JSanaa*.   July  S,  1800.) 

IlECHAyicB*  LiR(8— Statbmbiit— FnroiKss  of 

BSPBKEB. 

1.  In  a  statement  of  lien  filed  for  materials 
famished  in  the  oonstruction  of  a  school-house 
the  first  page  shows  the  quantity  and  dimensions 
of  lumber  famished,  but  not  the  price  of  each  par- 
ticular lot  in  detail,  but  there  is  a  general  foot- 
ing ot  $1,639.  It  was  proved  at  the  trial  that  the 
lumber  aescribedon  this  page  was  sold  as  a  lump 
lot  at  a  discount  on  yard  prices,  and  under  these 
circumstances  the  statement  is  not  so  unoertain 
and  indefinite  as  to  be  void. 

2.  A  referee  who  malras  general  findings  of 
every  material  fact  in  issue  is  not  required  to 
answer  numerous  questions  about  minute  details. 

(SyUabus  by  Simpson,  C.) 

Commissioners'  decision.  Errorfrom  dis- 
trict court,  Republic  county ;  E.  Hctchi.v- 
SON,  Judge. 

W.  T.  rnilon,  forplalntlff  in  error.  Cald- 
well, Ellis  &  Cook,  for  defendants  In  error. 

Simpson,  C.  On  the  10th  daj'  of  April, 
1886,  Howell  Bros,  commenced  this  action 
in  the  district  conrt  of  Republic  county 
against  W.  C.  SchnU  and  School-District 
No.  8  of  said  county.  In  their  petition 
they  ask  for  a  personal  Judgment  against 
Scboll  for  f 570.47,  and  a  'oreclosure  of  a 
material  lien  on  the  school-house  situate 
in  district  No.  8.  It  was  alleged  that  the 
ecbool-dlstrlct  had  made  a  contract  with 


SchnU  to  erect  a  school-house,  agreeing 
to  pay  him  the  sum  of  $8,000  therefor. 
Howell  Bros,  sold  and  delivered  to  Schull, 
to  be  used  in  the  construction  of  the 
school-house,  a  quantity  of  lumber  and 
other  building  material,  amounting  to 
$2,110.35;  the  sum  aued  for  remaining  un- 
paid. That  the  school-house  and  build- 
ings Wore  fully  completed  on  the  Ist  day 
of  January,  1^.  On  the  18th  day  of  Jan- 
uary, 1886,  they  filed  their  statement  of  a 
material  lien.  The  answer  of  the  school- 
district  admitted  its  ownership  of  the  land 
and  building  described  in  the  statement 
of  lien,  admitted  its  contract  with  Schull 
as  stated  in  the  petition,  admitted  that 
the  plalntitis  furnished  lumber  and  mate- 
rial to  Schull  to  the  amount  of  $1,420,  but 
denies  that  the  plaintiffs  furnished  SchnU 
any  other  lumber  or  material  that  was 
used  in  the  construction  of  the  school- 
house,  and  denies  that  the  plantiffs  have 
filed  such  a  statement  of  lien  as  is  required 
by  law.  The  plantiffs  file  a  reply,  contain- 
ing a  general  denial  of  such  allegations  a» 
are  not  admitted  by  the  answer. 

ItwiU  beseen  thattwolssuesaremade,— 
one  of  law,  as  to  whether  the  statement  of 
lien  issnfilcient;  and  the  other  of  fact,  as 
to  whether  the  plaintiffs  below  furnished 
lumber  and  other  material  to  Schull,  to  be 
used  in  the  constmction  of  the  srhooi- 
bonse,  in  excess  of  $1,420.  These  Issues  were 
sent  to  a  referee  for  trial,  who  reported  as 
follows : 

"I  find  as  matter  of  fact :  First.  That 
the deft»ndant school-district  numberthree, 
in  the  county  of  Republic  and  state  of  Kan- 
sas, is,  and  was  during  the  yearl885,  a  cor- 
poration created,  organised,  and  doing 
business  under  the  laws  of  the  state  of 
Kansas,  and  that  on  the  4th  day  of  Sep- 
tember, A.  D.  1885,  it  was  the  owner  of  the 
following  described  real  estate  situated  in 
the  town  of  Wayne,  in  said  county  of  Re- 
public and  state  of  Kansas,  to-wit:  Com- 
mencing at  the  point  of  intersection  ot  the 
north  line  of  Randolph  street,  in  the  town 
of  Wayne,  with  the  west  Une  of  Third 
street  of  said  town;  thence  north,  in  a  con- 
tinuation of  the  west  line  ot  Third  street 
aforesaid,  three  hundered  feet:  thence 
west,  parallel  with  the  north  line  of  Ran- 
dolph street,  three  hundred  feet;  thence 
south,  in  a  continuation  of  the  east  line 
ot  Second  street,  in  said  town,  three  hun- 
dred feet,  to  intersect  the  north  line  ot 
Randolph  street;  thence  west  on  said 
north  line  to  the  place  of  beginning,— Hson- 
taining  two  and  six-hundredth  a  acres, 
more  or  less,  and  being  a  partofthe  north- 
west quarter  of  the  south-west  quarter  of 
section  nine,  19,)  in  township  four  (4) 
south,  of  range  four  (4)  west  of  the  sixth 
(6)  principal  meridian;  same  land  being 
described  in  the  petiton  ot  the  aliove- 
named  plaintitrs,  and  ownership  admitted 
in  the  answer  of  said  school-district  num- 
ber three,  defendant  above  named.  Htc- 
ond.  That  on  the  29th  day  of  August,  A. 
D.  1885,  defendant  school-district  number 
three,  above  named,  and  defendant  W.  C. 
SchuU,  above  named,  entered  into  a  writ- 
ten agreementand  contract  with  each  oth- 
er, whereby  W.  C.  Schull  agreed  that  for 
and  in  consideration  of  two  thousand 
nine  hundred  and  fifty  ($2,960)  dollars,  he 
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(W.  C.  Schull)  would  furntsh  the  material, 
and  erect,  according  to  certain  planB  and 
Hpeciflcations,  a  Bcliool-bouse  on  the  land 
herctolore  mentioned  and  described,  for 
which  school-district  number  three  agreed 
to  pay  said  \V.  C.  ScbuU  the  Raid  Rum  of 
two  tbuuKand  nine  hundred  and  fifty 
(f2,a50)  dollars.  I  further  find  as  a  mat- 
ter of  fact  that  there  wn8  an  oral  or  ver- 
bal contract  by  and  between  said  school- 
district  number  three  and  W.  C.  Schull, 
the  aforesaid  defendant,  made  and  entered 
into  on  or  about  the  Ist  day  of  December, 
A.  D.  lS8o,  whereby  said  W.  C.  Schull  Hgreed 
to  furnish  the  material  and  erect  certain 
outhouses,  platform  to  school  building, 
and  extra  cornice  and  other  extra  fixt- 
ures thereon,  to  the  amount  of  three 
hundred  and  nineteen  and  35-100  (?319.35) 
dollars,  for  said  school-dlHtrict  number 
three,  above  mentioned,  and  on  the  lot 
heretofore  described  as  owned  by  said 
school-district  in  tlie  town  of  Wayne  and 
county  aforesaid.  Third.  I  further  find  as 
a  matter  of  fact  that  in  pursuance  of  said 
contract  by  and  between  said  school-dis- 
trlct  number  three  and  W.  C.  Schull,  the 
defendant  in  this  action,  thatW.  C.  Schull, 
defendant  and  contractor,  did  agree  to 
purchase,  and  did  purchase,  of  the  above- 
named  plaintiffs,  Howell  Brothers,  lumber 
and  othermaterial  for  the  erection  of  said 
school  building,  outbuildings,  and  plat- 
form and  other  extrnH  to  the  amount  of 
two  thousand  one  hundred  and  nineteen 
and  35-100  dollars,  ($2,119.35,)  and  that 
the  above-named  plaintiffs,  Howell  Broth- 
ers, did,  in  pursuance  of  said  contract 
made  by  and  between  said  school-district 
nmuber  three  and  W.  C.  Schull,  contract- 
or, contract  to  furnish,  and  did  furnish  in 
pursuance  thereof,  to  said  W.  C.  Schull, 
contractor,  lumber  and  other  material  for 
the  erection  of  said  school  building,  out- 
buildings, platforms,  and  other  extras,  all 
to  be  used  on  the  land  heretofore  men- 
tioned and  described,  and  under  the  con- 
tract heretofore  mentioned  and  described, 
to  the  amount  and  of  the  value  of  two 
thousand  one  hundred  and  nineteen  and 
35-100  dollars,  of  which  lumber  and  ma- 
terial there  was  used  by  said  contractor, 
W.  C.  Schull,  In  the  erection  of  said  school 
building,  outhouses,  and  improvements, 
placed  on  the  land  above  described,  to 
the  amount  and  of  the  value  of  one  thou- 
sand one  hundred  and  eiglity-two  dollars 
and  37-100.  That  the  said  plaintitt  has 
received  pay  on  said  bill  as  follows: 

By  return  ot  lumber  and  materiikl $  138  88 

By  cash 1,430  00 

Total $1,548  88 

"That  there  was  one  hundred  and  eight 
and  10-100(lollars' worth  of  thewaleilal  re- 
ceived from  this  plaintiff  by  defendant  \V 
C.  Schull,  to  be  placed  in  said  school  build- 
ing and  other  improvements  heretofore 
mentioned,  that  was  not  used  by  said  W. 
C.  Schull,  nor  was  the  same  returned  to 
the  plaintiff,  nor  to  any  other  person  for 
them.  Fourth.  It  was  agreed  by  and  be- 
tween C.  A.  Campbell,  Thomas  Lapert, 
and  George  A.  Hovey,  the  three  constitut- 
ing the  members  of  the  school  board,  that 
they  would  look  after  the  building  and 


see  that  the  material  was  nsed  for  the 
building;  and  it  was  agreed  that  George 
A.  Hovey  was  to  oversee  the  building  ot 
the  school-house,  he  having  a  business 
within  about  three  hundred  feet  of  where 
theschool  building  was  then  being  erected, 
and  time  sufiicient  to  look  after  the  school 
building.  And  I  further  find  that  certain 
members  ot  the  school  board  above  men- 
tioned took  and  used  a  part  of  the  one 
hundred  and  eight  and  lO-lOO  dollars' 
worth  of  material,  just  above  referred  to, 
and  the  same  was  so  done  without  the 
knowledge  or  consent  of  the  plaintiffs. 
Fifth.  That  all  said  material  and  lumber 
was  furnished  by  the  above-named  plain- 
tiff,  to  be  used  in  school  building  and  other 
improvements  heretofore  mentioned  on 
the  land  heretofore  described,  and  not 
otherwise,  and  was  so  furnished  between 
the  9th  day  of  September,  A.  D.  1885,  the 
last  being  furnished  on  the  7th  day  of  De- 
cember, A.  D.  1885;  and  that  said  building 
and  improvements  were  all  completed  on 
the  1st  du.T  of  January.  A.  D.  1886,  and  ac- 
cepted by  theschool-distrlctnumber  three, 
oneof  the  above-named  defendants.  Sixth. 
That  on  the  1st  day  of  .lanuary,  ]88fi,  there 
was  a  balance  due  and  owing  from  W.  C. 
Schull,  contractor,  to  the  above-named 
plaintiffs,  who  I  find  to  be.  as  a  matter  of 
fact,  subcontractors,  for  lumber  and  mate- 
rial furnished  by  said  plaintiffs,  subcon- 
tractoi-s,  as  heretofore  set  forth.  In  the 
sum  of  Ave  hundred  and  seventy  and  47- 
100th  dollars,  (»570.47.)  And  I  further  find 
that  said  sum  of  five  hundred  and  seventy 
and  47-lOOth  dollars  still  remains  due  and 
owing  to  said  plaintiffs  from  W.  C.  Schnll, 
contractor.  Seventh.  I  further  find  that 
on  the  18th  day  ot  January,  1886,  the 
plaintiff  filed  in  the  oti3ce  of  theclerk  of  the 
district  court  ot  Eepublic  county,  Kan.,  a 
material-men's  lien  and  aflSdavit,  same 
containing  an  itemized  account  and  value 
of  said  lumber  and  building  material,  with 
credits.  I  further  find  that  on  the  17th 
day  of  January,  1886,  the  plaintiffs  served 
a  full,  true,  and  complete  copy  of  said  ma- 
terial-men's lien,  just  referred  to,  with 
credits,  on  Charles  A.  Campbell,  director 
of  said  school-district  number  three.  In  Re- 
public county,  Kan.  1  find  as  matter  of 
law  First.  That  the  Hen  statement  filed 
in  the  above-entitled  action  by  the  plain- 
tiffs seta  forth  the  amount  rlaimed,  and 
the  items  thereof,  sufficiently  definite  tu 
give  reasonable  notice  to  purchasers  and 
creditors  of  the  existence  and  estentot  the 
lien,  and  therefore  complied  with  article 
twenty -seven  of  lien  of  mechanics  and  oth- 
ers, of  chapter  eighty.  Gen.  St.  Kan.,  and 
that  said  lien  statement  was  duly  filed  In 
the  office  of  the  clerk  of  the  district  coart 
in  and  for  Republic  county,  Kan.,  and  cop- 
ies served  as  required  by  section  631  of 
statutes  just  above  mentioned.  Second. 
Tliat  the  referee  has  the  power,  and  that 
under  the  reference  of  this  case  it  became 
his  duty  upon  good  cause  shown,  to  allow 
any  and  all  amendments  to  the  pleadings 
that  may  be  necessary  to  justly  determine 
the  matters  in  issue  between  the  parties 
before  him ;  and  therefore,  upon  good 
cause  being  shown,  allows  the  plaintiff  to 
amend  his  petition  by  attaching  a  copy 
of  the  mechanic's  lien  filed  in  this  case  to 
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same.  TO/M.  That  thepe  hr  dne  plaintiff 
from  defendant  W.  C.  SchiiU  the  sum  of 
five  hundred  and  seventy  and  47-lOOth  dol- 
lars, ($570.47,)  with  interest  at  seven  per 
cent,  from  and  after  the  1st  day  of  Janu- 
ary, 18S6,  for  which  said  plaintiff  is  en- 
titled to  jud$;mcnt  in  this  action  against 
said  defendant,  together  with  costs ;  and 
that  said  plaintiffs  are  entitled  to  have  a 
lien  upon  the  land,  school  building,  and 
improvements  just  aforementioned,  to  the 
amf)unt  of  five  hundred  and  seventy  and 
47-100  dollars,  with  interest  at  seven  per 
cent,  per  annum  from  and  after  the  let  day 
of  Jannapy,  1886,and  costs  of  this  action." 
There  were  exceptions  to  the  report  of 
the  referee,  and  a  motion  for  a  new  trial, 
and  all  questions  raised  by  the  plaintiff  in 
error  properly  saved.  Several  of  these 
qaestions  are  unimportant,  and  are  made 
on  side  issues.  Those  that  are  important, 
in  view  of  the  issues  made  by  the  plead- 
In;^,  we  will  proceed  to  notice. 

1.  It  is  claimed  that  there  was  no  sufB- 
eient  statement  of  Hen  filed.  This  partic- 
ular contention  is  based  upon  the  fact  that 
the  statement  is  indefinite,  uncertain,  and 
void,  and  because  the  first  page  of  the 
statement  does  not  give  in  detail  the  di- 
mensions of  the  lumber,  orthe  price  of  each 
particular  kind  of  lumber,  and  therefore 
does  not  contain,  in  the  language  of  the 
statute,  "the  amount  claimed,  and  the 
items  thereof,  as  nearly  as  practicable. " 
The  amount  of  the  material  furnished,  as 
stated  on  this  page,  is  ¥1,639.60.  There  is 
evidence  in  the  record  tending  strongly  to 
show  that  this  was  a  lump  purchase; 
that  by  the  agreement  of  SchuU  and  the 
plaintiffs  below  this  bill  of  material  in 
eluded  on  the  first  page  was  sold  at  a  dis- 
count from  yard  prices;  and  that  Sch nil 
promised  to  pay  the  sum  of  $1,639.60  for 
all  that  was  included  on  the  first  page  of 
the  statement.  The  statement  shows, 
among  other  items,  on  the  first  page,  8,000 
feet  of  Biding,  1,000  feet  of  fencing,  4,000  feet 
of  flooring,  and  many  otlier  items,  giving 
number,  size,  and  length ;  but  the  price  of 
each  is  not  carried  out,  because  ail  these 
were  grouped  together,  and  sold  for  a  lump 
sum.  It  Is  apparent  that  the  st.itement, 
so  far  as  this  particular  page  is  concerned. 
Is  not  BO  Indefinite  and  uncertain  as  to  be 
void.  Objection  is  made  to  the  use  of  ab- 
breviations that  are  almost  universally 
used  by  business  men,  but  their  signifl- 
canf^e  is  so  apparent  that  it  would  be  a 
waste  of  time  to  comment  at  length  on 
such  criticisms.  The  statement  of  the  Hen 
is  definite  and  certain  enough  for  all  prac- 
tical purposes,  and  served  every  purpose  of 
notice  to  the  officers  of  the  school-district, 
and  is  as  near  a  substantial  compliance 
with  all  the  requirements  of  the  statute 
as  the  nature  of  the  transaction  will  al- 
low. 

2.  Thexe  is  some  evidence  to  sustain  the 
findings  of  the  material  facts  as  made  by 
the  referee,  and  they  are  approved  by  the 
trial  court,  and  are  conclusive  here;  but 
In  view  of  the  objections  urged  by  counsel 
for  plaintiff  in  error,  that  the  referee  re- 
fused to  answer  many  special  questions 
propounded,  and  assuming,  without  de- 
ciding, that  he  can  be  required  to  do  so  to 
the  same  extent  as  a  Jury,  yet  it  appears 


that  every  material  fact  was  "found  by 
the  referee,  and  that  the  numerous  ques- 
tions propounded  involved  unnecessary 
details,  and  were  in  the  nature  of  a  cross- 
examination. 

One  other  objection  is  deserving  of  a 
passing  note.  It  appears  that  after  most 
of  the  evidence  was  in  it  was  discovered 
that  the  plaintiffs  below  had  failed  tt)  at- 
tach to  the  amended  petition  a  copy  of 
the  statement  of  lien  tiled  in  the  office  of 
the  district  clerk,  but  it  was  referred  to  in 
the  petition  "as  hereto  attached,  and 
marked  'Exhibit  A.'"  The  referee  permit- 
ted this  to  be  attached  to  the  petiton,  and 
this  is  characterized  by  the  plaintiff  in  er- 
ror as  a  material  amendment  that  the  ret- 
ei-ee  had  no  power  to  make.  We  regard  it 
as  an  act  of  neglect  that  might  be  reme- 
died by  the  permission  of  the  referee.  It 
did  not  change  the  Issue  in  any  respect, 
and  could  not  by  any  possibility  affect  any 
substantial  right  of  either  party.  It  is 
not  permitting  an  amendment  of  the 
pleadings  so  as  to  change  any  issue  made, 
as  that  would  be  clearly  without  the 
power  of  the  referee.  We  think  substan- 
tial justice  has  been  done,  and  no  material 
error  committed  that  ought  to  bring 
about  a  reversal,  and  recommend  that  the 
judgment  be  affirmed. 

Per  Cijri.^m.  It  is  so  ordered ;  all  the 
justices  concurring. 


Walcott  v.  Weli^,    (No.  1,322.) 

(Supreme  Cmtrt  of  Nevada.    July  19,  1890.) 

Prohibitiox— JuDOE  De  Facto — Quo  Warbaxto. 

1.  A  writ  of  prohibition  will  not  issue  to  pre- 
vent an  inferior  court  from  trying  an  action  once 
properly  before  It,  but  claimed  to  have  been  after- 
wards dismissed,  or,  If  not  dismissed,  then  trans- 
ferred to  the  United  States  courts,  as  the  question 
of  the  dismissal  or  ti-ansfer  is  one  for  that  court 
to  determine,  and  error  in  so  doing  is  only  review- 
able on  appeal. 

2.  Where  a  person  was  appointed  by  the  gov- 
ernor as  district  Judge  under  St.  Nov.  1889,  o.  118, 
providing  for  the  redistrioting  of  the  state,  and 
for  the  appointment  of  an  additional  Judge  "of  the 
judicial  district  of  Nevada,  "to  hold  office  until  the 
next  general  election,  and  for  more  than  a  year 
thereafter  the  appointee  officiated  as  judge,  and 
still  acts  as  such  in  the  locality  assigned  to  him, 
with  the  acquiescence  of  the  people,  the  law  orig- 
inally creating  the  office  of  district  judge  being  of 
unquestioned  validity,  he  Is  a  Judge  de  facto, 
though  the  statute  under  which  he  was  appointed 
be  unconstitutional  and  void;  andhia  offlclal  acts 
are  valid  so  far  as  the  rights  of  third  persons  or 
the  public  are  concerned.  Belknap,  J.,  dissent- 
ing. 

.3.  The  constitutionality  of  St  Nev.  1889,  o.  118, 
authorizing  the  appointment  of  additional  district 
judges  by  the  governor,  and  the  authority  of  a  per- 
son officiating  as  Judge  de  facto  by  virtue  orchis 
appointment  thereunder  to  entertain  and  try  a 
oause  pending  in  his  court,  cannot  be  questioned 
by  proceedings  for  a  writ  of  prohibition.  Quo 
warranto  is  the  exclusive  remedy.  Belknap,  J., 
dissenting. 

Application  for  writ  of  prohibition. 
A.    C.    EIUs,  for    petitioner.      Wren    & 
Cheney  and  Henry  Hives,  for  respondent. 

Hawlet,  C.  J.  This  1b  an  application 
by  the  petitioner  for  a  writ  of  prohibition 
to  prevent  the  trial  of  the  case  of  Walcott 
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y.  Wataon  et  al.  in  the  district  court  of 
White  Pine  connty. 

1.  Petitioner  claims  that  the  court  has 
no  jurisdiction  to  try  the  case  (1)  because 
it  has  been  dismissed ;  (2)  that,  if  not  dis- 
missed, it  has  been  transferred  to  the  cir- 
cuit court  of  the  United  States.  The  writ 
of  prohibition  is  an  extraordinary  remedy, 
and  should  be  Issued  only  in  cases  of  ex- 
treme necessity.  Before  it  should  issue,  it 
must  appear  that  the  petitioner  has  ap- 
plied to  the  inferior  tribunal  for  relief. 
The  object  of  the  writ  is  to  restrain  in- 
ferior courts  from  acting  without  author- 
ity of  law  in  cases  where  wrong,  damage, 
and  injustice  are  likely  to  follow  from  such 
action.  It  does  not  lie  for  grievances 
which  may  be  redressed,  in  the  ordinary 
course  of  judicial  proceedings,  by  appeal. 
It  is  not  a  writ  of  right,  but  one  of  sound 
judicial  discretion,  to  be  Issued  or  refused 
according  to  the  ftxcts  and  circumstances 
of  each  partii:ular  case.  Liiie  all  other 
prerogative  writs.  It  is  to  be  used  with 
caution  and  forbearance,  lor  the  further- 
ance of  justice,  and  securing  order  and  reg- 
ularity in  judicial  proceedings  in  cases 
where  none  of  the  ordinary  remedies  pro- 
vided by  law  are  applicable.  The  writ 
should  not  be  granted  except  in  cases  of  a 
usurpation  or  abuse  of  power,  and  not 
then  unless  the  other  remedies  provided  by 
law  are  inadequate  to  afford  full  relief.  If 
the  inferior  court  has  jurisdiction  of  the 
subject-matter  of  the  controversy,  and 
only  errs  in  the  exercise  of  its  jurisdiction, 
this  will  not  justify  a  resort  to  the  extra- 
ordinary remedy  by  prohibition. 

The  district  court  has  unquestioned  juris- 
diction of  the  subject-matter  of  the  action 
of  Walcott  V.  Watson  et  al.  Petitioner, 
after  submitting  her  cause  to  the  jurisdic- 
tion of  that  court,  sought  to  dismiss  the 
action.  A  controversy  arose  as  to  wheth- 
er or  not  the  action  was  dismissed  before 
the  filing  of  defendant's  answer  setting  up 
a  counter-claim.  This  was  a  question  for 
the  district  court  to  decide.  It  may  have 
erred  in  deciding  it  adversely  to  petition- 
er: but  if  it  did,  the  petitioner  would  have 
redress  by  an  appeal  to  this  court,  If  the 
final  judgment  should  be  rendered  against 
her.  The  same  principle  applies  to  the 
second  ground  relied  upon.  It  was  with- 
in the  lurisdictlon  of  the  court  to  determine 
whether  or  not  the  case  had  been  trans- 
ferred If  the  court  erred  in  its  rvllng  up- 
on this  question,  petitioner  could  have  re- 
dress in  the  same  manner,  by  appeal,  or 
she  might  apply  by  petition  to  the  circuit 
court  of  the  UnitedStates  to  have  the  case 
transferred, — a  proceeding  involving  but 
little.  If  any,  greater  expense  or  delay  than 
will  be  Incurred  by  this  application.  More- 
over, that  question  ought  not  to  be  raised 
by  this  extraordinary  remedy  in  this 
court.  The  decision  thereon  would  not  be 
Unal.  If  it  was  considered  and  decided  by 
this  court  that  the  cause  was  trans- 
ferred, the  circuit  court  might,  when  it 
came  up  in  that  court,  decide  otherwise, 
and  send  it  baclc  to  the  state  court  for 
trial.  It  is  a  principle  which  lies  at  the 
very  foundation  of  the  law  of  prohibition 
that  the  jurisdiction  is  strictly  confined  to 
cases  wliere  no  other  remedy  exists ;  and 
it  has  always  been  held  to  be  a  sufficient 


reason  to  refuse  to  issue  the  writ  -where  it 
clearly  appears  that  the  petitioner  there- 
for has  another  plain,  speedy,  and  ade- 
quate remedy  at  law. 

In  Martin  ■%,  Sloan,  after  a  temporary 
injunction  wds  dissolved  in  an  action 
brought  by  an  administrator,  the  defend- 
ant therein  moved  for  an  assessment  of 
damages  on  the  Injunction  bond.  During 
the  proceedings  a  new  administrator  was 
substituted.  One  of  the  sureties  on  the  in- 
junction bond  instituted  this  proceeding, 
and  applied  for  a  writ  of  prohibition  to 
prevent  the  court  from  proceeding  any 
further  upon  the  motion  for  damages,  Jii 
the  ground  that  the  original  suit  had 
abated,  and  the  jurisdiction  of  the  court 
terminated.  The  court  said:  "This  1b 
plainly  no  case  for  the  Issue  of  a  writ  of 
prohibition.  Should  the  trial  court  enter 
a  finding  and  judgment  for  damages 
against  petitioner,  and  the  other  sureties 
on  the  InjunctlOQ  bond,  any  one  of  them 
aggrieved  may  review  that  result  by  ap- 
peal or  writ  of  error,  on  taking  proper 
steps  to  that  end.  Any  error  that  court 
may  make  in  determining  the  proper  lim- 
its of  its  jurisdiction  In  the  premises  can 
be  effectively  corrected  by  any  of  the  usual 
modes  of  reviewing  Judgments.  The  writ 
of  prohibition  should  issue  only  in  circum- 
stances where  the  ordinary  remedies  are 
inadequate  to  the  ends  of  justice.  Where, 
as  here,  an  appeal  or  writ  of  error  fur- 
nishes a  complete  and  effective  remedy  for 
an  error  of  the  court  below  prejudicial  tu 
the  rights  of  a  party,  this  extraordinary 
remedy  should  be  denied."  11  S.  W.  Rep. 
558.  See,  also.  People  v.  District  Court, 
11  Colo.  574,  19  Pac.  Kep.  541 ;  Buskirk  v. 
Judge,  W.  Va.  91;  Fleming  v.  Commis- 
sioners. 31  W.  Va.  619,  8  S.  E.  Rep.  267:  Su- 
pervisors V.  Wlngfleld,  27  Grat.  B33;  State 
v.  Houston,  40  La.  Ann.  393,  4  South.  Hep. 
50;  State  v.  Rlghtor,  40  La.  Ann.  839,6 
South.  Rep.  102;  Wilson  v.  Berkstresser, 
45  Mo.  2S3;  People  v.  Westbrook.  S9  N.  Y. 
152;  Tumef  v.  Mayor,  78  Ga.  687,  3  S.  E, 
Rep.  649;  People  v.  Circuit  Court,  U  Mich. 
403;  People  v.  Hills,  16  Pac.  Rep.  405: 
Powelson  v.  Lock  wood,  82  Cal.  61.5,  23 
Pac.  Rep.  143;  High,  Extr.  Rem.  |  765  eC 
seq. 

2.  Petitioner  next  contends  that  the 
writ  should  be  issued  to  prohibit  respond- 
ent. Wells,  from  acting  as  judge  upon 
the  trial  of  said  cause,  upon  the  ground 
that  he  is  not  oneof  the  district  Judgesau- 
thorlzed  to  try  cases  in  the  district  court 
of  the  state  of  Nevada;  that  be  is  acting 
as  a  judge  without  any  authority  of  law ; 
that  he  has.  In  defiance  of  law  and  with- 
out any  jurisdiction,  "usurped  the  authori- 
ty and  power  to  try  said  cause,  in  that 
the  law  under  which  he  was  appointed 
and  commissioned  by  the  governor  Is 
wholly  void,  and  of  no  effect."  Oir  the 
other  hand,  It  Is  claimed  that  the  right  of 
respondent.  Wells,  to  exercise  and  perform 
the  functions  of  a  district  judge,  and  his 
title  to  the  office  of  district  judge,  cannot 
be  raised,  tried,  or  determined  in  this  pro- 
ceeding; that  the  constitutionality  ot  the 
act  of  the  legislature  under  which  he  wau 
appointed  to  the  office  is  not  involved, 
and  cannot  be  attacked,  and  should  nut 
be  considered  or  decided  herein ;  that  the 
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validity  of  the  act,  In  bo  far  as  It  InvolreB 
respondent's  title  to  tbe  office,  can  only  be 
confiidered  and  determined  in  proceedings 
in  the  nature  of  quo  warranto,  instituted 
as  provided  by  statute,  fur  ttie  purpose  of 
determining  his  right  to  hold  said  office; 
that  until  auch  a  proceeding  is  Instituted, 
and  until  it  is  decided  therein  that  he  has 
no  right  or  title  to  the  office,  he  Is,  as  to 
third  persons  and  the  public,  at  leaMt  a  de 
iHcto  officer;  and  that  uU  his  acts  as  such 
are  valid  and  binding,  and  that  there  is  no 
valid  reason  why  he  should  not  be  permit- 
ted to  try  petitioner's  case,  as  well  as  tbe 
caseuof  other  litigants  pending  in  thecourt 
over  which  he  presides.  Which  contention 
1m  correct?  First,  let  us  consider  the  facts 
upon  which  tbe  respective  claims  are 
based. 

The  act  supplemental  to  and  amenda- 
tory ol  an  act  entitled  ,  "  An  act  to  redis- 
trlct  the  state, "etc.,  approved  March  4, 
1885.  was  approved  March  12,  1889;  and 
section  1  of  said  act  reads  as  follows: 
"Tbe  number  of  district  Judges  in  the  Ju- 
dicial district  ol  tbe  state  ol  Nevada  shall, 
from  and  alter  the  passage  of  this  act,  l>e 
four;  and  tbe  governor  o(  said  stateshtill. 
Immediately  upon  tbe  passage  of  this  act, 
appoint  a  district  judge  from  said  judicial 
district  to  hold  such  office  under  such  ap- 
pointment until  the  next  general  election, 
when  four  district  judges  from  said  ju- 
dicial district  shall  be  elected. "  St.  1889. 
p.  122,  c.  118.  There  was,  at  the  time  of 
the  passage  of  this  act,  a  district  court,  le- 
gally constituted,  constitutionally  organ- 
ised, and  existing  by  virtue  of  law,  to  be 
held  in  every  county  of  the  state.  Tbe 
office  of  district  judge  also  legally  existed. 
There  wa«  but  one  Judicial  district  for  tbe 
entire  state,  but  one  district  court,  and 
one  Judicial  office  in  connection  therewith 
to  l)e  filled,  to-wit,  the  uffice  of  district 
judge  of  the  district  court  of  the  state  of 
Nevada.  This  office  was  then  filled  by 
three  district  Judges,  each  having  equal 
and  co-extenstve  jurisdiction  and  power 
throughout  tbe  state  to  hold  the  district 
court  in  any  county,  and  to  exercise  and 
perform  the  powers,  dnties.  and  functions 
of  the  court,  and  all  other  duties  pertain- 
ing to  the  office  of  district  judge.  These 
judges  were  authorized  to  elect  a  presiding 
judge,  who  had,  among  other  things,  the 
power  to  direct  the  district  judges  to  hold 
court  in  tbe  several  counties  as  the  public 
business  might  require.  St.  1885,  p.  60 ; 
State  v.  Atberton,  19  Nev.  332, 10  Pac.  Rep. 
901. 

Ttie  legislature,  in  1S89,  deeming  it  to  be 
necessary  for  the  proper  and  speedy  trans- 
action of  judicial  bustneHB  In  the  district 
court,  and  believing  that  they  were  au- 
thorised to  increase  the  number  of  district 
judges,  passed  the  act  in  question,  author- 
ising the  governor  to  appoint  another 
judge.  This  act  did  not  create  any  new 
court  or  new  officer.  It  simply  provided 
for  an  increase  of  judges.  There  were  to 
be  more  officers, — an  additional  district 
judge  to  preside  in  the  district  court,  and 
periorm  the  functions  and  exercise  the 
powers  of  a  district  Judge  throughout  the 
state.  The  governor,  pursuant  to  the 
provisions  of  the  supplemental  act,  ap- 
pointed and  commissioned  tbe  respondent 
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as  a  district  judge.  There  was  no  first, 
second,  third,  or  fourth  Judge.  But  there 
were  four  district  judges,  each  commis- 
sioned to  fill  the  one  office  of  district 
judge;  each,  apparently  at  least,  author- 
ised to  hold  court,  not  in  any  particular 
county,  but  in  each  and  every  county  in 
the  state.  We  are  bound  to  take  judicial 
notice  of  the  fact  that,  after  respondent 
was  commissioned  and  sworn  into  office, 
be  was  assigned  by  this  presiding  judge  of 
tbe  judicial  district  to  hold  the  district 
court  in  the  county  of  White  Pine,  and 
certain  other  counties ;  that  immediately 
thereafter  he  commenced  to  discharge  the 
duties  pertaining  to  the  office  of  district 
Judge;  and  that  for  more  than  ayearpast 
he  has  been  recognized  by  the  state  and 
county  officers,  and  by  the  people  of  this 
state,  as  one  of  the  district  Judges,  and 
that  bis  right  to  perform  the  duties  of  the 
office  of  district  judge,  and  receive  the  sal- 
ary pertaining  thereto,  has  never  been 
questioned  until  this  proceeding  was  insti- 
tuted. It  Is  a  general  rule,  of  universal 
application,  that  the  acts  of  an  officer 
de  tacto  are  valid  and  binding  as  to  third 
persons  and  the  public,  and  cannot  he 
questioned  except  In  a  direct  proceeding 
instituted  for  that  purpose  by  quo  ivar- 
raato. 

In  Coyle  v.  (/om.,  tbe  defendant,  on  trial 
for  murder,  contended  that  the  judge  was 
acting  under  an  unconstitutional  law, 
and  that  he  had  no  Jurisdiction  to  try  the 
case.  The  supreme  court  snid:  "The 
question  sought  to  be  raised  by  the  pris- 
oner's special  plea  to  the  jurisdiction  is 
not  properly  before  us.  The  rightful  au- 
thority of  a  judge,  in  the  full  exercise  of  his 
public  judicial  functions,  cannot  be  ques- 
tioned by  any  merely  private  suitor,  nor 
by  any  other,  excepting  in  the  form  espe- 
cially provided  by  law.  A  judge  de  facto 
assumes  the  exercise  of  a  part  of  the  pre- 
rogative of  sovereignty,  and  the  legality 
of  that  assumption  is  open  to  the  attack 
of  the  sovereign  power  alone.  If  the  ques- 
tion may  he  raised  by  one  private  suitor, 
it  may  be  raised  byaill;  and  the  adminis- 
tration of  justice  would,  under  such  cir- 
cumstances, prove  a  failure.  It  is  not  de- 
nied that  .Tudge  McLean  was  a  judge  de 
facto;  and  if  so  he  Is  a  Judge  dejure  as  to 
all  parties exc<'pt  thecoramonwealth.  The 
'attorney  general,  representing  the  sov- 
ereignty of  tbe  state,  by  a  writ  of  quo 
warranto,  might  properly  present  this 
constitutional  question  for  our  considera- 
tion ;  but  It  cannot  come  before  us  from 
any  other  source,  or  in  any  other  form." 
104  Pa.  St.  130.  See,  also,  to  same  effect, 
Clark  V.  Com.,  29  Pu.  St.  129;  Com.  v.  Mc- 
Combs,  50  Pa.  St.  436;  People  v.  Sassovich, 
29  Cal.  4S5;  Buckner  v.  Veuve,  63  Cal.  .S04; 
Carleton  v.  People,  10  Mich.  251;  People  v. 
White,  24  Wend.  524;  Fowler  v.  Bebee,  9 
Mass.  231 ;  Sheehan's  Case,  122  Mass.  445; 
Com.  V.  Taber,  123  Mass.  253;  In  re  Boyle, 
9  Wis.  264;  State  v.  Bloom,  17  Wis.  .521 ;  Ex 
parte  Johnson.  15  Neb.  512, 19  N.  W.  Rei>. 
ii!»4;  Trumbo  v.  People, 75  111. ,565;  State  v. 
Meehan,45  N.J.  Law,192:  Statev.  Vickers, 
51  N.  J.  Law,  180. 17  Atl.  Rep.  163;  Keith 
v.  State,  49  Ark. 442.6  S.W.  Rep.  880;  State 
v.  Fuller,  96  Mo.  1«7,9S.  W.  Rep.  583;  In  re 
Cleveland,  17  Atl.  Rep.  772;  Jewell  v.  Gil- 


Digitized  by 


Google 


S70 


PACIFIC  KEPOETEB,  Vol.  24. 


(Nev. 


bert,  64  N.  H.  14,  5  Atl.  Rep.  80;  Baker  t. 
State,  69  AVie.  37,  '43  N.  W.  Bep.  62;  Hull  v. 
Superior  Court,  63  Cal.  177. 

But  petitioner  contendB  that  respondent 
is  not  a  de  facto  ofHcer,  that  the  condi- 
tions neceHsary  to  constitute  such  an  officer 
do  not  exist,  that  there  is  no  office  to  be 
tilled,  that  it  is  a  legal  Impossibility  for  a 
fourth  judge  to  fill  the  office  of  district 
judge,  "because  the  office  has  always  been 
lull,"  and  that  for  these  reasons  the  rule 
above  stated  has  no  application  to  this 
case.  We  admit  that  there  can  be  no  offi- 
cer, either  de  Jure  or  de  facto,  if  there  be 
no  office  to  fill ;  that  an  office  attempted  to 
be  created  by  an  unconstitutional  law  has 
no  existence,  and  is  without  any  validity ; 
and  that  any  person  attempting  to  fill 
such  a  pretended  office,  whether  by  ap- 
pointment or  otherwise,  is  a  usurper, 
■whose  acts  would  be  absolutely  null  and 
void,  and  could  be  questioned  by  any  pri- 
vate suitor,  in  any  kind  of  an  action  or 
proceeding.  It  would  be  a  misnomer  of 
terms  to  call  a  person  an  "officer"  who 
holds  no  office.  A  public  office  cannot  ex- 
ist without  authority  of  law.  An  offlce 
cannot  be  created  by  an  unconstitutional 
act,  for  such  an  act  is  no  law.  It  confers 
no  rights,  imposes  no  duties,  affords  no 
protection,  furnishes  no  shield,  and  gives 
nonnthority.  It  is  inlegal  contemplation 
TO  be  regarded  as  never  having  been  pos- 
sessed of  any  legal  force  or  effect,  and  is  al- 
ways to  be  treated  as  though  it  never  ex- 
isted. State  V.  Tufly,  20  Nev.  — ,  22  Pac. 
Kep.  1054;  Norton  v.  Shelby  Co.,  118  U.  S. 
442,  6  Sup.  Ct.  Rep.  1121.  If.  therefore,  tlie 
contention  of  counsel  for  petitioner  has 
an}  solid  foundation  for  its  support,  tlie 
conclusions  to  be  drawn  therefrom  should 
be  sustained.  But.  if  the  contenticm  Is 
wholly  unsupported  and  unwarranted  by 
the  facts,  then  the  entire  fat)rlc  upon  which 
the  claim  is  made  must  fall;  it  having 
nothing  to  support  it. 

The  case  of  Ex  parte  Round  tree,  51  Ala. 
40,  wherein  a  writ  of  prohibition  was  is- 
sued to  a  circuit  judge  to  prohibit  him 
from  proceeding  in  a  case,  is  relied  upon 
by  petitioner's  counsel  to  sustain  his  po- 
sition. That  case,  however,  is  wholly  dif- 
ferent In  its  facts,  and  is  plainly  distin- 
guishable, from  this.  There  the  legisla- 
ture of  Alabama  passed  an  act,  by  its 
terms  creating  a  new  court,  to  be  known 
as  the  "Law  and  E:<iuity  Court  of  Morgan 
County, "  and  provided  "that  the  judge  of 
the  fourth  judlcialcircuit  of  Alabama  shall 
be  the  judge  of  said  court  of  law  and  eq- 
uity. "  This  act  was  held  to  be  unconsti- 
tutional because  it  took  fi-omthe  qualified 
electors  of  Morgan  county  the  power  of 
electing  a  judge.  The  court  attempted 
to  be  created  by  an  unconstitutional  law 
had  no  legal  existence.  Here  the  district 
court  in  which  respondent  is  presiding 
had  a  legal  existence  prior  to  and  at  the 
time  of  his  appointment,  and  was  not 
created  by  virtue  of  the  act  authorizing 
his  appointment.  We  refer  to  two  other 
decisions,  similar  to  the  Alabama  case, 
for  the  purpose  of  Illustrating  the  particu- 
lar character  of  cases  to  which  the  argu- 
ment of  petitioner's  counsel  would  apply, 
and  to  show  the  distinction  In  the  fac^s 
between  such  cases  and  the  one  under  con- 


sideration The  legislature  of  Kentucky 
attempted,  In  an  unconstitutional  manner, 
to  abolish  the  constitutional  court  of  ar>- 
peals,  and  to  create  a  new  court  of  ap- 
peals. In  direct  violation  of  the  plain  pro- 
visions of  the  constitution  of  the  state. 
The  constitutional  court  of  appeals,  in 
Hildreth's  Heirs  v.  Mclntire's  Devisee,  1 
J.  J.  Marsh.  206,  held  that  there  could  be 
but  one  court  of  appeals,  and  that  such  a 
thing  08  a  de  facto  court  of  apnenls  could 
not  exist  under  the  constitution,  and  as 
no  such  court  existed  the  gentlemen  ap- 
pointed to  preside  over  such  a  court  were 
not  de  facto  officers.  In  Norton  v.  Shelby 
Co.,  118  U.  S.  426,  6  Sup.  Ct.  Rep.  1121,  on 
writ  of  error  from  the  supreme  court  of 
Tennessee  to  the  supreme  court  of  the 
United  States,  tho  legislature  had  at- 
tempted, by  an  unconstitutional  act,  to 
abolish  what  was  known  as  the" Quarter- 
ly Court, "  composed  of  the  justices  of  the 
peace  of  Shelby  county,  and  to  create  In 
its  stead  a  board  of  commissioners  consist- 
ing of  three  members.  It  xVas  held  that, 
as  this  board  of  commissioners  never  had 
a  lawful  existence  the  members  thereof 
were  not  de  f/iefo  officers,  and  that  all  the 
acts  of  the  pretended  board  were  null  and 
void.  The  distinction  in  the  facts  between 
the  cases  referred  to  and  the  present  one  Is 
so  clear,  plain,  and  manifest  that  no  one 
ought  to  be  misled  in  applying  the  legal 
principles  which  control  the  respective 
classes  of  cases.  In  each  of  thecases  referred 
to,  no  court  or  office  known  to  the  law  exist- 
ed, to  be  filled  by  any  one.  Here  the  court 
and  the  offlce  existed  by  virtue  of  the  con- 
stitution and  a  valid  law.  There  the 
right  of  the  pretended  officers  to  perform 
the  functions  of  the  pretended  office  was 
not  admitted  by  any  one,  but,  on  the  con- 
trary, was  directly  disputed  and  drawn  in 
question  when  the  respective  persons  at- 
tempted to  act.  In  Norton  v.  Shelby  Co. 
the  members  of  the  quarterly  court  not 
only  denied  the  right  of  the  supervisors  to 
act,  but  instituted  proceedings  by  quo 
WHrranto  to  remove  them  from  offlce; 
and  such  proceedings  were  pending  in  the 
courts  at  the  time  the  acts  under  review 
in  that  case  were  performed.  Here  the 
right  of  respondent  to  act  as  district 
judge  was  never  disputed,  and  his  author- 
ity to  act  was  publicly  recognized  and  ac- 
quiesced In. 

What  constitutes  a  de  facto  officer? 
This  court  in  Mallett  v.  Mining  Co.,  1  Nev. 
197,  said  that  an  officer  de  facto  is  on  the 
one  hnnd  distinguished  from  a  mere  usurp- 
er of  the  offlce,  and  on  the  other  hand  from 
an  officer  de  Jure.  In  Meagher  v.  Storey 
Co.,  5  Nev.  245,  It  was  said  that  acts  per- 
formed by  a  city  recorder  as  a  committing 
magistrate,  though  the  statute  authoriz- 
ing him  to  so  act  is  unconstitutional  and 
void,  are  to  be  regarded  as  the  acts  of  a 
de  facto  officer,  and  valid  as  to  third  per- 
sons and  the  public.  In  State  v.  Curtis,  9 
Nev.  338.  we  had  occasion  to  examine  and 
discuss,  to  a  limited  extent,  the  question 
as  to  what  constitutes  an  officer  de  fkcto. 
The  rules  taken  from  the  authorities  were 
there  announced  as  follows:  (1)  One  who 
has  the  reputation  of  being  the  officer  he 
assumes  to  be,  and  yet  is  not  a  good  olB- 
cer  in  point  of  law;  (2)  one  who  actuaUy 


Digitized  by 


Google 


Nev.) 


WALCOTT  #.  WELLS. 


371 


perforins  the  duties  of  an  office,  with  ap- 
parent right,  and  under  claim  and  color  of 
an  appointment  or  election;  (3)  one  who 
has  the  color  of  right  or  title  to  the  office 
he  exercises ;  (4)  one  who  has  the  appar- 
ent title  of  an  officer  de  Jan.  In  State  v. 
Carroll,  Chief  Justice  Butler  gave  the  fol- 
lowing complete  definition  of  a  de  facto 
officer:  "An  officer  t/e /iieto  is  one  whose 
acts,  though  not  those  of  a  lawful  officer, 
the  law,  upon  principles  of  policy  and  jus- 
tice, will  hold  valid  so  far  as  they  involve 
the  Interests  of  the  public  and  third  per- 
sons, where  the  duties  of  the  office  were 
exercised:  First.  Without  a  known  ap- 
pointment or  election,  but  under  such  clr- 
cnmstancps  of  reputation  or  acquiescence 
as  were  calculated  to  induce  people,  with- 
out inquiry,  to  submit  to  or  Invoke  his  ac- 
tion, supposing  him  to  be  the  officer  he  as- 
sumed to  be.  Second.  Dmler  color  of  a 
known  and  valid  appointment  or  election, 
butwhere  the  officer  had  failed  to  conform 
to  some  precedent  requirement  or  condi- 
tion, 88  to  take  an  oath,  give  a  bond,  or 
the  like.  Third.  Undercolor  of  a  known 
election  or  appointment,  void  because  the 
officer  was  not  eligible,  or  because  there 
was  a  want  of  power  in  the  electing  or  ap- 
pointing body,  or  by  reason  of  some  defect 
or  li-regularity  In  Its  exercise;  such  Ineligi- 
bility, want  of  power,  or  defect  being  un- 
known to  the  public.  Foortli.  Dnder  col- 
or of  an  election  or  appointment  by  or 
pursuant  to  a  public  unconstitutional  law, 
before  the  same  is  adjudged  to  besuch."  88 
Conn.  471.  This  definition  has  been  ac- 
cepted, approved,  and  followed,  in  its  en- 
tirety. In  all  the  numerous  subsequent 
cases  where  the  question  has  been  dis- 
coBsed,  and  was  referred  to  with  approba- 
tion by  this  court  In  State  v.  Blossom,  19 
Nev.  317, 10  Pac.  Eep.  4550 

In  Taylor  v.  Skrine,  decided  In  1815,  It 
was  sought  to  set  aside  a  decree  on  the 
ground  that  it  was  made  by  a  person  who 
waa  not  coDstitutionaily  qualified  to  pre- 
side as  Judge.  There  was  an  act  in  South 
Carolina  authorizing  the  governor  to  ap- 
point andcomniission  some  fit  and  proper 
person  to  sit  as  Judge  In  case  any  of  the 
judges  on  the  circuit  should  happen  to  be 
sick  or  unable  to  hold  the  court,  in  bis  cir- 
cuit. The  ]udge  who  made  the  decree  was 
appointed  pursuant  to  the  provisions  of 
that  act.  After  the  rendition  of  the  decree 
the  act  was  declared  void  by  a  decision  of 
the  supreme  court.  The  question  was 
whether  all  the  acts  of  the  Judge  so  ap- 
pointed were  necessarily  void.  The  court, 
in  answering  this  question,  said:  "The 
Judge  in  this  case  acted  under  color  of 
legal  authority.  He  had  a  commission 
under  the  seal  of  the  state,  signed  by  the 
governor,  and  authorized  by  an  act  of  the 
legislature.  •  ♦  •  The  public  acts  of 
officers  de  facto  are  often  valid  although  the 
authority  under  which  they  act  is  void. 
Public  convenience,  as  well  as  public  jus- 
tice, requires  that  they  should  be  support- 
ed. It  would  lead  to  incalculalile  mischief 
11  all  the  proceedings  under  the  several 
Judges  who  liave  been  thus  appointed 
should  be  declared  null  and  void.  3  Brev. 
516.  The  cases  of  State  v.  Carroll,  supra, 
and  Ex  parte  Strang,  21  Ohio  St.  610,  are 
similar  In  their  facts  to  that  of  Taylor  v. 


Skrine;  the  difference  being  only  that  in 
the  South  Carolina  case  the  law  authoris- 
ing the  appointment  of  a  temporary  judge 
had  been  declared  unconstitutional  iSefore 
the  decision  In  Taylor  v.  Skrine  was  ren- 
dered, and  in  the  other  cases  the  court  de- 
clined to  pass  upon  the  constitutional 
question,  holding  It  to  be  unnecessary  so 
to  do,  as  the  temporary  presiding  judge 
was  at  least  a  de  facto  officer,  and  that 
his  acts  were  valid  and  binding  as  to  the 
public  and  third  persons.  We  are  of  opin- 
ion that  the  facts  of  the  presentcase bring- 
ing respondent  clearly  within  the  deflul- 
tlon  of  a  de  fiteto  officer,  as  given  in  State 
V.  Curtis  and  State  v.  Carroll,  even  It  the 
act  authorizing  his  appointment  is  uncon- 
stitutional, and  that  the  case  comes  clear- 
ly within  the  principle  of  law  as  stat/ed  in 
the  three  cases  above  quoted  from  or  re- 
ferred to.  In  those  cases  the  office  was 
full.  There  was  no  vacancy.  The  law  au- 
thorizing the  appointmentof  a  temporary 
Judge  had  either  been  declared  unconstitu- 
tional, or,  for  the  purposes  of  the  decis- 
ions, admitted  to  be  unconstitutional. 
The  temporary  judge  acted  in  the  place  of 
the  judge  dejure,  under  color  of  authority 
derived  from  an  unconstitutional  statute 
by  virtue  of  his  commiHsion,  etc.  Hero 
respondent  did  not  take  the  place  of  either 
of  the  three  other  judges,  for  thei-e  was  no 
separate  place  for  either  to  fill,  except  by 
the  assignment  of  the  pi-esiding  judge.  Ho 
was  acting  by  virtue  of  his  commission, 
in  his  own  right,  by  the  consent  of  the 
other  judges,  and  was  assigned  to  the 
place  by  the  presiding  judge,  and  was  the 
only  judge  presiding  in  the  district  court 
of  the  state  In  and  for  the  county  of  White 
Pine.  He  acted  as  a  district  judge,  filled 
the  office,  and  presided  in  court,  under  as 
much  color  of  authority  as  either  of  the 
temporary  judges  in  the  cases  referred  to. 
Why  should  not  the  same  shield  of  protec- 
tion to  the  public  be  given  to  his  acts? 
"The  doctrine  which  gives  validity  to  acts 
of  officers  de  iacto,  whatever  defects  there 
may  be  In  the  legality  of  their  appoint- 
ment or  election,  is  founded  upon  consid- 
erations of  policy  and  necessity,  for  the 
protection  of  the  public  and  individuala 
whose  interests  may  be  effected  thereby. 
Offices  are  created  for  the  benefit  of  the 
public,  and  private  parties  are  not  per- 
mitted to  inquire  Into  the  title  of  persons 
clothed  with  the  evidence  of  such  offices, 
and  in  apparent  possession  of  their  pow- 
ers and  functions.  For  the  good  order 
and  peace  of  society,  their  authority  Is  to 
be  respected  and  obeyed  until,  la  some 
regular  mode  prescribed  by  law,  their  title 
is  investigated  and  determined.  It  isman- 
Ifest  that  endless  confusion  would  result 
If,  In  every  proceeding  before  such  officers, 
tlielr  title  could  be  called  In  question." 
Norton  v.  Shelby  Co.,  118  U.  S.  441,  6  Sup. 
Ct.  Bep.  1121. 

In  Leach  v.  People,  122  111.  420,  12  N.  E. 
Bep.  726,  the  legislature  having  passed  an 
act  in  violation  of  the  constitution  of  the 
state  of  Illinois,  taking  the  management 
of  county  affairs  under  township  organi- 
zations from  the  supervisoi-s  of  the  several 
towns, consisting  of  15  members,  and  vest- 
ing the  same  in  a  board  of  supervisors 
consisting  of  only  5  members,  It  was  con-> 
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tended,  aa  It  Is  contended  here,  that  there 
was  node  Jure  office  tor  the  supervisors  to 
fill ;  and  Norton  v.  Shelby  Co.  was  relied 
upon  to  BUBtain  this  position.  Chief  Jus- 
tice Sheldon,  Bpea  King  for  a  majority  of 
the  members  uf  the  supreme  court,  in  an- 
swer to  this  contention,  said:  "Wherever 
township  organization  prevails,  there  is 
in  every  county  a  board  of  supervisors  for 
the  transaction  of  the  affairs  of  the  coun- 
ty. The  act  In  question  merely  changed 
the  number  of  the  members  uf  the  board 
from  fifteen  to  five,  and  the  mode  of  elec- 
tion from  towns  singly  to  two  or  more 
towns  unitedly,  and  the  term  of  office. 
Nothing  waB  added  to  or  taken  from  the 
powers  or  duties  of  the  board.  After  the 
passaere  of  the  act  there  still  remained  the 
board  of  superviBors  of  Wayne  county, 
the  official  body  for  the  management  of 
the  county's  affairs,  and  the  persons 
elected  as  members  under  the  act  went 
on,  under  the  sanction  of  the  statute,  and 
exercised  the  powers  and  duties  of  the 
board  of  supervisors  of  Wayne  county 
without  question.  There  was  no  rival 
board,  hut  it  was  the  sole  acting  board  of 
supervisors  in  Wayne  county.  "  There  was 
all  the  while  the  legally  established  office 
or  offlcal  body  of  the  board  of  supervisors. 
It  appeared  In  that  case  that  the  new 
members  of  the  board  were  elected  in  pur- 
suance of  the  act,  and  entered  upon  the 
duties  of  their  office,  and  went  on  and  ex- 
ercised the  powers  and  duties  of  the  board 
of  supervisors  of  Wayne  county  for  years, 
without  question  of  their  right  to  do  80. 
They  had  the  sole  management  and  trans- 
action of  the  affairs  of  the  county,  and 
did  all  the  official  legislative  business  of 
the  county,  just  as  respondent,  Wells,  had 
the  sole  management  of  the  affairs  of  the 
district  court  in  White  Pine  county,  and 
did  all  the  judicial  business  of  the  county 
that  was  done.  There  was  no  other  offi- 
cial body  ready  and  willing  to  do  it,  ITpon 
this  state  of  facts,  the  court  said :  "  They 
were  recognized  and  acquiesced  In  by  all 
the  public  as  the  board  of  supervisors  of 
Wayne  county;  and  to  hold  their  acts  to 
be  invalid  would  bemost  disaBtrous  to  the 
public  Interest,  and  that  of  individuals 
who  were  justified  in  relying  upon  such  acts 
as  the  acts  of  the  board  of  supervisors  of 
the  county.  There  are  present  here  all  the 
elements  which,  from  considerations  of 
public  policy,  and  for  the  avoiding  of  pub- 
lic inconvenience,  have  been  recognized  as 
going  to  make  up  the  character  olde  facto 
officers,  whose  acts  should  be  held  valid 
as  officers  by  virtue  of  an  election  as  such 
under  an  act  of  the  legislature;  reputation 
of  being  public  officers,  and  public  belief  of 
there  being  such ;  public  recognition  there- 
of, and  public  acquiuscence  therein ;  and 
action  as  such  unquestioned,  during  a  se- 
ries of  years,  with  noother  body  ready  and 
willing  to  act  as  the  board  of  supbrvisors. 
We  are  therefore  of  opinion  that  this  act 
•  •  •  in  relation  to  the  board  of  super- 
visors of  Wayne  county,  even  if  It  be  un- 
constitutional, was  sufficient  to  give  color 
of  title  that  the  official  board,  elected  and 
acting  under  the  law,  were  officers  de  facto, 
and  that  their  acts  should  be  held  valid, 
ao  far  as  the  public  and  third  persons  are 
concerned." 


In  State  v.  McMartin,  48  N.  W.  Rep.  572, 
there  was  an  act  of  the  legislature  estab- 
lishing a  justice's  court  in  one  of  the  wards 
of  the  city  of  St.  Paul,  and  providing  for 
the  election  of  such  justice  at  the  next  gen- 
eral city  election.  There  was  a  section  of 
the  act  authorizing  the  mayor  of  the  city 
to  appoint  the  first  justice  to  have  the 
office  until  the  next  election.  Respondent, 
McMartln,  was  occupying  the  office,  and 
performing  its  duties,  under  appointment 
by  the  mayor,  pursuant  to  the  provisions 
of  this  act.  A  civil  action  was  commenced 
in  the  court,  arid  the  defendant  therein  ap- 
plied for  a  writ  of  prohibition  to  restrain 
McMartln  from  proceeding  in  the  action, 
on  the  ground  that  he  was  not  a  justice  of 
the  peace,  and  had  no  authority  to  act  as 
such,  for  the  reason  that  the  provision  of 
the  act  assuming  to  confer  the  power  on 
the  mayor  to  fill  the  office  by  appointment 
Is  unconstitutional.  The  court  said: 
"This  part  of  the  act  is  entirely  separate 
and  distinct  from  the  provisions  creating 
the  court  or  office;  and  hence,  even  assum- 
ing that  the  former  is  invalid,  the  latter 
are  valid.  We  have,  then,  a  case  where 
the  court  or  office  was  legally  created; 
and  the  Illegality,  it  any,  consists  in  an  at- 
tempt to  fill  it  by  appointment  for  the 
geriod  indicated  In  a  way  not  authorized 
y  the  constitution.  On  these  facts,  ac- 
cording to  all  the  authorities,  the  respond- 
ent is  a  justice  de  facto.  That  his  title  to 
the  office  cannot  be  tried  on  a  writ  of  pro- 
hibition, but  only  on  information  in  the 
nature  of  quo  warranto, ia  too  well  settled 
to  require  discussion."  Counsel  in  that 
case,  as  well  as  in  the  case  under  consider- 
ation, argued  that  petitioner  had  no  other 
available  remedy  for  the  wrong  and  injus- 
tice that  was  about  to  be  done  him,  and 
that,  inasmuch  as  there  must  be  a  remedy 
for  every  wrong,  therefore  a  writ  of  prohi- 
bition ought  to  be  issued.  But,  said  the 
court:  "Thefallacyconsistsln  the  assump- 
tion that  relator  Is  threatened  with  any 
wrong.  Respondent  being  a  justice  de 
fficto,  his  acts  are  as  valid  as  If  be  was  a 
justice  de  Jure.  In  fact,  as  to  everybody 
except  the  state,  in  proceedlnjrs  by  quo 
Vf&rrnnto  to  test  his  right  to  the  office,  he 
is,  in  effect,  a  justice  dejure. " 

In  support  of  the  views  we  have  ex- 
pressed we  cite  the  following  additional 
authorltiesr  Rives  v. Petti t,  4  Ark. 582;  In 
re  .\h  I.«e,  6  Sawy.  410,  5  Fed.  Rep.  899; 
Campbell  V.  Com.,  96  Pa.  St.  347;  Brown 
V.  Lunt,  37  Me.  429 ;  Dugan  v.  Farrier,  47 
N.  J.Law.  385, 1  Atl.  Rep.  751,  Carll  v. 
Rhner,  27  Minn.  293,  7  N.  W.  Rep.  139;  In 
re  Parks,  3  Mont. 431 ;  FItchburg  Railroad 
Co. V.Grand  .function  Railroad  and  Depot 
Co.,  1  Allen,  557;  Petersllea  v.  Stone,  119 
Mass.  4G7 ;  Clark  v.  Easton,  146  Mass.  45, 
14  N.  E.  Rep.  795;  People  v.  Staton,  73  N. 
C.  546;  Hamlin  v.  Kassafer,  15  Or.  458,  15 
Pac.  Rep.  778. 

The  construction  of  petitioner's  counsel 
"that,  when  a  law  is  unconstitutional  un- 
der which  a  person  claims  to  exei-clse 
authority,  such  authority  may  be  at- 
tajked  and  disregarded  in  any  form  of 
proceeding, "is  not  sustained  by  reason  or 
authority.  The  legal  existence  of  the  dis- 
trict court  of  the  state  of  Nevada,  and  of 
the  office  of  district  judge  of  said  court. 
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cannot  be  qaestfoned.  Neither  the  conrt 
nor  the  office  was  created  by  the  act  which 
1b  claimed  to  be  anronatltutional.  The 
qnestion  raised  in  this  proceeding;  is  not, 
therefore,  one  tnuchint;  the  juriadiction  of 
the  court;  but  It  iB  an  inquiry  into  the 
ilKht  of  a  particular  person  to  hold  -^e 
ofBoe  of  district  jndee,  which  is  a  question 
absolutely  distinct  from  that  of  the  juris- 
diction of  the  conrt.  The  only  question 
that  is  before  us  for  consideration  is 
whether  or  not  the  reputed  or  colorable 
authority  required  by  law  to  constitute 
an  officer  de  facto  can  be  derived  from  an 
unconstitutional  statute.  From  a  review 
of  the  authorities  bearing  directly  on  the 
question,  it  clearly  appears  that  it  is  suffi- 
cient if  the  officer  claims  and  holds  the 
office  under  some  power  havini;  color  to 
appoint,  and  that  a  statute,  thoueh  it 
should  be  found  repucmant  to  the  consti- 
tution, will  eive  such  color. 

The  question  of  the  constitutionality  of 
the  act  increasin^r  the  number  of  district 
.iudfres  to  four  will  not  be  considered.  It 
is  not  properly  before  us  for  decision.  It 
was  not  dlBcusBed  by  counsel  for  respond- 
ent, and  is  simply  assumed  to  be  unconsti- 
tutional by  petitioner's  counsel.  This 
question,  in  so  far  as  respondent's  right 
to  bold  the  office  of  district  judge  is  con- 
cerned, can  only  be  raised  in  a  direct  pro- 
ceedlnK,  by  900  wamtoto,  to  determine 
by  what  authority  he  exervlBes  the  right. 
The  alternative  writ  of  prohibition  here- 
tofore iHsued  in  this  case  is  vacated,  and 
the  temporary  writ  asl(ed  for  denied. 

MuBPBT,  J.,  iconcnrriag.)  I  was  not 
present,  and  did  not  hear  the  oral  argu- 
ments made  by  the  attorneys  on  the  bear- 
ing of  the  writ.  Butfrom  auexaminutiou 
of  tbe  briefs  filed,  and  all  the  authorltieB 
having  any  bearing  upon  the  subject,!  ara 
of  the  opinion  that  the  application  for  the 
writ  should  be  denied.  I  therefore  concur 
in  the  opinion  of  Chief  Justice  Uawlky. 

Belk.nap,  J .,  (disseotlnjr.)  At  tbe  ses- 
sion of  1885  the  legiHlature  constituted  the 
state  one  judicial  district,  and  provided 
that  there  should  be  three  judges  of  the  dis- 
trict court.  Pursuant  to  this  law,  three 
judges  were  elected  at  the  general  election 
of  1886  for  the  term  of  four  years.  Their 
terms  will  not  expire  by  lluiitatiun  until 
the  first  Monday  in  January,  1891.  At  the 
session  ol  1889  the  legislature  enacted  that 
the  number  of  district  Judgea  should  be 
increased  to  four,  and  authorized  the  gov- 
ernor of  tbe  state  to  forthwith  appoint  a 
fourth  judge.  Respondent  was  commis- 
sioned under  this  authority  in  tbe  month 
ol  March,  1S89.  This  enactment,  in  so  far 
as  it  attempts  to  increase  the  number  of 
district  judges  during  the  term  of  the 
judges  elected  in  1886,  is  in  direct  violation 
of  the  provisions  of  tbecoustitutlon,  which 
require  that  the  number  shall  not  be  In- 
creased or  diminished  "except  in  case  ol  a 
vacancy,  or  upon  the  expiration  of  the 
term  of  an  incumbentoftbeotflce. "  Const, 
art.  6,  §  3.  The  enactment,  being  uncon- 
stitutional and  void  in  the  respect  stated, 
created  no  office  or  judgeship  to  be  filled. 
It  was  OS  inoperative  as  though  it  had 
•ipvcr  been  passed.    No  dejiire  Judge  could 


be  created  by  virtue  of  Its  provisions ;  and, 
if  there  could  he  no  de  Jare  judge,  there 
could  be  no  de  facto  judge,  for  the  reason 
that  the  de  /Jicto  doctrine  presupposes  pro- 
vision by  law  for  a  de  Jure  otficer.  It  is 
considered,  however,  by  the  majority  of 
the  court,  that  if  the  law  ol  1889  be  uncon- 
stitutional, the  office  of  district  judge  cre- 
ated by  the  constitution  and  laws  passed 
in  pursuance  thereof  remains;  that  re- 
spondent Is  an  Incumbent  of  this  office, 
and  therefore  a  de  facto  officer.  In  my 
view  the  ease  does  not  admit  of  the  ap- 
plication of  the  de  facto  doctrine.  At  the 
time  of  respondent's  appointment  the  of- 
fice of  district  iudge  was,  and  continuously 
since  has  been,  filled  bv  the  three  .iudges 
before  mentioned.  A  de  facto  officer,  as 
the  term  implies,  is  one  who  is  in  fact  the 
officer.  It  is  evident  that  there  is  no  room 
for  such  an  officer  if  the  number  of  the  offi- 
cers fixed  bv  the  law  are  in  the  actual 
possession  of  the  office.  MoCahon  v.  Com- 
missioners, 8  Kan.  437 ;  Boardman  v.  Halli- 
day,  10  Paige,  232;  Morgan  v.  Ouacken- 
buah,  22  Barb.  80;  Cohn  v.  Beal,  61  Miss. 
399;  State  v.  Blossom,  19  Nev.  312,  10 
Pac.  Rep.  430. 

The  cases  cited  by  the  cliief  justice  fall 
short,  it  seems  to  me,  of  establising  the 
conclusion  that  respondent  is  n  de  facto 
officer.  In  State  v.  Carroll,  Taylor  v. 
Skrlne,  and  Ex  parte  Strang,  the  legal  In- 
cumbent was  temporarily  Incapable  of  dis- 
charging the  duties  of  the  office,  and  had 
surrendered  It  and  its  instrumentalities  to 
the  possession  of  the  appointee.  There 
was,  therefore,  in  each  of  these  cases,  a 
vacancy,  or  that  which  was  tantamount 
to  one.  In  State  v.  McMartln,  43  N.  W. 
Rep.  572,  the  office  was  vacant  when  the 
appointment  was  made.  In  Leach  v.  Peo- 
ple. 122  III.  420,12  N.  E.  Rep.  726,  the  legis- 
lature had  passed  an  unconstitutional  act 
providing  for  the  election  of  a  board  ol  su- 
pervisors for  the  management  ol  the  af- 
fairs of  Wayne  county,  consisting  of  5 
members  only,  instead  of  15.  "'  The  real 
cause  of  complaint, "  said  tbe  court  in  its 
opinion,  "Is  that  the  office  legally  existing 
was  Illegally  filled."  The  question  In  aU 
of  these  cases  was  whether  an  officer  ap- 
pointed or  elected  under  an  unconstitu- 
tional act  to  a  vacant  office  was  a  de  fucto 
officer.  This  question  Is  not  involved  In 
the  present  case,  because  there  was  uo 
vacancy  in  the  legal  organlztlon  of  the 
rourt  to  be  filled.  I  think  respondent 
should  not  be  conaldn-ed  a  Judge  de  facto, 
ind  that  the  writ  o<  rohibition  should 
issue. 


Alexawdes  t.  Akcher.  (No.  1,31»> 
(Supreme  Court  of  Nevada.    June  IS,  1890.) 
Constitutional  Law — Jumsdiction  of  Jus- 
tice— EsTOPPEIi — Cebtiobabi. 

1.  St.  Nev.  1881,  p.  66,  i  8,  provides  that,  la 
sU  cases  of  attachment,  etc.,  any  miner,  mechanic, 
etc.,  may  serve  upon  tbe  officer  executing  the  same 
a  sworn  statement  of  his  claim  at  any  time  before 
the  sale,  and  shall  also  notify  the  creditor  at  whose 
instance  the  writ  was  issued,  and  the  debtor,  if 
he  be  found  in  the  county  wliere  the  property  is 
sitnsted,  and  if  he  be  not  found,  then  service  up- 
on ttie  officer  shall  be  snfficient;  and  unless,  with- 
in five  days  after  receivingr  such  notice,  either  the 
creditor  or  debtor  disputes  the  olaim,  tiie  ofBoer 
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shall  pay  the  amount  thereof  as  a  first  Hen  upon 
the  proceeds  ol  the  sale.  Held,  the  statute  does 
not  provide  for  the  taking  of  private  property 
without  due  process  of  law,  and  is  constitutional. 
a.  Where,  in  a  suit  in  a  justice's  court,  such 
notices  were  served  upon  the  attaching  creditor, 
and  upon  the  sherifl  who  made  the  levy,  the 
debtor  being  not  found,  and,  although  the  claim 
was  not  disputed  within  five  days,  the  sheriff 
failed  to  pay  it,  but  applied  the  proceeds  of  the 
sale  to  the  satisfaction  of  the  execution,  the  jus- 
tice had  jurisdiction,  upon  showing  by  the  claim- 
ant, to  enter  an  order  requiring  the  sheriff  to  pay 
tiie  amount  of  the  claims.  Belknap,  J.,  dissent- 
ing. 

3.  The  judgment  creditor,  whose  Judgment  was 
satisfied  in  full  from  the  proceeds  of  the  attached 
property,  is  estopped  from  objecting  to  such  or- 
der, on  the  ground  that  his  own  complaint  was  in 
reality  insuOlcient,  or  that  the  proceedings  were 
irrcgalar. 

4.  On  a  return  by  the  lower  court  to  a  writ 
of  certioniri  no  evidence  will  be  considered  which 
does  not  constitute  part  of  the  record  seat  up. 

Certiornrl. 

J.  H.  MHCwiUait  and  W.  E.  F.  Deal,  for 
petitioner.  L.  A.  Buckner  and  R.  M. 
Clark,  for  respondent. 

MuBPHY,  J.  The  petition  in  this  case  is 
for  a  writ  ol  certiorari  to  review  the  pro- 
ceedings of  the  justice  of  the  peace  of 
Union  township,  Humboldt  county.  It 
appears  from  tlie  transcript  from  the  Jus- 
tice's docket  that  on  theTth  day  of  March, 
1889,  the  petitioner  filed  in  the  justice's 
court  a  complaint  on  a  promissory  note 
against  the  Clltf  Mining  Company  for  the 
sum  of  J276.47,  signed  by  "  N.  Fraybr, 
Snpt;"  that  on  the  same  day  a  writ  of 
attachment  and  summons  were  issued, 
placed  In  the  hands  of  a  deputy-sheriff, 
and  service  made  on  the  superintendent 
and  managing  agent  of  the  said  mining 
cwmpany,  and  certain  personal  property 
attache<l  to  satisfy  whatever  judgment 
that  might  be  obtained.  On  the  11th  day 
of  March,  1889,  the  petitioner  appeared  in 
court,  and,  there  being  no  appearance  on 
the  part  of  the  Cliff  Mining  Company,  judg- 
ment was  entered  in  favor  of  the  plaintiff 
(petitioner  here)  for  the  amount  claimed 
to  be  due.  Execution  issued,  and  on  the 
16th  day  ol  March.  1889,  the  property  was 
sold,  and  on  the  29th  day  of  March,  1889, 
said  execution  was  returned  by  the  sheriff 
satisfied.  On  the  1.5tb  day  of  March,  1889, 
one  Lawrence  Walsh  made  out,  subscribed 
to,  and  bad  flled  in  the  justice's  court  a 
preferred  claim  against  the  Cliff  Mining 
Company,  under  the  provisions  of  an  act 
of  the  legislature  to  protect  the  wages  of 
labor,  approved  February  28,  1881.  (St. 
1881,  p.  56,)  and  served  a  copy  thereof  on 
each  of  the  parties  to  the  action  of  Alex- 
ander T.  Cliff  Mining  Company,  and  on  the 
officer  executing  the  writs  of  attachment 
and  execution;  and,  the  defendant  whose 
property  had  been  attached  and  levied 
upon  not  being  in  the  county,  the  said 
Walsh  delivered,  at  the  same  time  and 
place,  one  of  the  notices  to  the  officer  serv- 
ing the  writs,  in  lieu  of  the  Cliff  Mining 
Company,  and  also  one  of  said  notices  to 
William  S.  BonnlHeld,  as  attorney  for  the 
said  Cliff  Mining  Company.  On  the  9tb 
day  of  October,  1889,  Lawrence  Walsh 
served  a  written  notice  on  F.  M.  Fellows, 
sheriff  ot  Humboldt  county,  demanding  ol 


said  sheriff  the  payment  of  the  sum  of 
S150.50,  the  amount  alleged  to  be  due 
Walsh  on  his  preferred  claim,  and  on  the 
same  day  a  citation  was  issued  out  of  the 
justice's  court,  directed  to  the  said  sheriff 
and  bis  sureties,  requiring  them  to  appear 
before  the  said  justice  on  the  16th  day  of 
October.  1889,  and  show  cause,  If  any  they 
had,  why  an  order  should  not  be  made 
requiring  the  said  sheriff  to  pa.y  to  Walsh 
the  said  sum  of  $150.50  realized  from  the 
sale  of  property  belonging  to  the  Cliff  Min- 
ing Company.  Service  of  the  papers  was 
made  on  the  sheriff.  On  the  2:{d  day  ol 
October,  18S9,  to  which  time  the  hearing 
had  been  continued,  the  parties  appeared 
before  the  Justice  of  the  peace.  Walsh  in- 
troduced Ills  documentary  evidence,  and 
F.  M.  Fellows,  the  sheriff,  appeared  and 
objected  to  the  jurisdiction  of  the  court. 
The  ground  of  the  objection  Is  not  stated. 
Whereupon  the  justice  made  an  order 
that  F.  M.  Fellows,  assherlff.pay  to  Law- 
rence Walsh  $150.50,  United  States  gold 
coin,  of  the  money  he  made  on  attach- 
ment In  the  action  of  L.  W.  Alexander  v. 
Cliff  Mining  Company,  the  amount  due  on 
Walsh's  i)referred  claim,  and  the  sum  of 
93.75  costs. 

Section  3  of  the  act  under  whksta  the 
above  proceedings  were  had,  reads  as  fol- 
lows: "In  all  cases  of  execution,  attach- 
ments, and  writs  of  a  similar  nature, 
against  the  property  of  any  person  or  per- 
sons or  chartered  company  or  corpora- 
tion, it  shall  be  lawful  for  such  miner,  me- 
chanic, salesman,  servant,  clerk,  and  la- 
borer to  give  notice  of  their  claim  or 
claims,  and  the  amount  thereof,  duly  cer- 
tified and  sworn  to  by  the  creditor  or 
creditors  making  the  claim,  to  the  officer 
executing  either  of  such  writs,  at  any  time 
before  the  actual  sale  of  property  levied 
upon.  The  creditor  or  creditors  making 
the  claim  shall  at  the  same  time  give  no- 
tice in  writing  to  the  creditor  or  creditors 
at  whose  instance  the  property  has  been 
levied  upon,  or  his  or  their  attorney,  ol 
their  said  claim  or  claims,  and  the  amount 
thereof,  dnly  certified  and  sworn  to  by 
such  claimant  or  claimants.  A  copy  ol 
said  notice  shall  also  be  served  upon  the 
debtor,  II  he  be  found  within  the  county 
where  the  property  levied  upon  Is  situated ; 
provided,  that  11  the  debtor  cannot  be 
found  within  the  county  where  the  prop- 
erty levied  upon  Is  situated,  then  said  no- 
tice may  be  served  upon  the  officer  execut- 
ing either  of  such  writs.  In  lieu  «1  said 
debtor.  Upon  the  filing  in  the  court 
where  the  action  or  actions  against  the 
debtor  is  or  are  pending,  of  an  affidavit  ol 
the  claimant  or  claimants  showing  his  or 
their  compliance  with  the  foregoing  pro- 
visions of  this  section,  the  officer  executing 
either  of  said  writs  shall  pay  to  such  miners, 
mechanics,  salesmen, servants, clerks,  or  la- 
borers, out  of  the  proceeds  of  the  sale,  the 
amounteach  Isjnstly  and  legally  entitled  to 
receive  for  services  rendered,  within  ninety 
days  next  preceding  the  levy  of  the  writ  ol 
execution,  attachment,  or  other  writ,  not 
exceeding  two  hundred  dollars,  in  gold 
coin  ol  the  Dnlted  States:  provided,  that 
either  the  creditor  or  debtor  may  dispute 
theclalm  of  any  person  seeking  and  claim- 
ing preference  under  this  section ;  and  in 
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such  case  the  party  or  parties  dispntliiK 
such  claim  shall  serve  a  written  no- 
tice that  they  dispute  such  claim  upon  the 
claimant  or  claimants,  and  upon  the  offi- 
cer executlnjt  such  writs,  within  five  days 
from  the  time  o!  service  upon  such  credit- 
or or  debtor  ol  the  notice  of  the  claim  by 
the  claimant  seeking  preference  as  herein- 
before provided  for."  The  petitioner  con- 
tends that  the  act  under  consideration  is 
unconstitutional,  in  that  it  is  an  attempt 
to  deprive  a  person  of  his  property  with- 
out due  process  of  law,  and  they  rely  upon 
the  decision  in  case  of  Coscla  v,  Kyle,  15 
Nev.  395.  The  court  in  that  case  did  not 
hold  the  law  to  be  unconstitutional.  The 
record  showed  that  the  plaintiff  presented 
his  claim,  duly  verified,  to  the  sheriff,  be- 
fore the  sale  of  the  property;  but  as  no 
notice  had  ever  been  served  upon  the  cred- 
itor or  debtor,  except  as  to  Huntington, 
Hopkins  &  Co.,  it  was  to  be  inferred  that 
the  sheriff  notified  them,  and  they  denied 
the  preferred  claims,  and  the  sheriff  noti- 
fied the  claimant  that  Ms  claim  was  dis- 
puted. Upon  those  facts  the  court  below 
set  aside  the  verdict  of  the  jury,  and  grant- 
ed a  new  trial  on  the  ground  that  the 
claims  were  disputed,  and  no  suit  was  ever 
brought  to  establish  said  claims.  On  ap- 
peal the  attorney  for  appellant  contended 
that  the  notice  to  the  sheriff  was  sufficient, 
and,  neither  the  creditor  nor  debtor  hav- 
ing disputed  the  claim  byserving  upon  the 
claimant  a  written  notice  of  their  objec- 
tions, the  sheriff  was  in  duty  bound  to 
pay  the  preferred  claim.  The  majority  of 
the  court  held  that,  if  such  was  to  be  taken 
as  the  intention  ol  the  law,  it  would  bo  un- 
constitutional, as  it  would  deprive  the 
judgment  creditor  of  his  property  to  the 
extent  of  his  judgment  lien,  and  the  judg- 
ment debtor  for  whatever  money  might  be 
in  the  officer's  hands  after  paying  said 
judgment.  The  court  then  said  :  "  We  do 
not  think  that  in  this  Instance  the  legis- 
lature has  attempted  anything  of  the 
kind.  As  we  construe  the  statute,  it  clear- 
ly implies,  although  it  does  not  expressly 
eay  so,  that  notice  of  the  claims  must  not 
only  be  g^ven  to  the  sheriff,  but  also  to  the 
debtor  and  creditor,  for  how  otherwise 
can  they  dispute  the  claims?  "  Intimating 
that  if  the  claimant  had  served  notices  of 
his  claim  on  the  debtor  and  creditor,  the 
law  would  have  been  compiled  with,  and, 
it  the  claim  was  not  disputed,  the  claim- 
ant would  be  entitled  to  his  money.  Since 
the  decision  in  the  case  Coscia  v.  Kyle  was 
rendered,  the  statute  has  been  amended, 
removing  all  ambiguity.  In  California, 
where  they  have  a  statute  similar  to  our 
own,the8upri-mc  court  said,  in  the  case  of 
Mohlev.  T8chirch,63  Cal.3S2:  "It  is  con- 
tended by  appellant  that  section  1206  of 
the  Code  of  Civil  Procedure  is  unconstitu- 
tional, in  that  it  provides  for  taking  pri- 
vate property  without  due  process  of  law, 
and  that  it  is  special  legislation.  The  sec- 
tion provides  for  notice  to  the  attaching 
creditor,  and  the  latter  knows  that  his  at- 
tachment will  hold  the  property  for  the 
benefit  ol  the  claims  of  the  preferred  class 
which  may  be  established.  t)ur  attention 
has  not  been  called  to  any  subdi\  islon  of 
secttion  25  of  article  4  of  the  state  constitu- 
tion which  prohibits  such  legislation  as  is 


enacted  in  section  1206  of  the  Code  of  Civil 
Procedure. " 

There  are  two  points  to  be  considered  In 
the  construction  of  all  remedial  statutes, 
— the  mischief  and  the  remedy;  and  it  is 
the  duty  ol  courts  so  to  construe  acts  of 
the  legislature  as  to  suppress  the  mischief 
and  advance  the  remedy.  The  object  of 
the  law  under  consideration  being  to  se- 
cure the  claims  ol  the  miner,  mechanic, 
salesman,  servant,  clerk,  and  laborer,  who 
have  by  their  labor  contributed  to  en- 
hance the  value  of  their  employers' prop- 
erty, should  receive  the  most  liberal  con- 
struction to  give  full  effect  to  its  provis- 
ions. In  the  majority  of  cases  the  labor- 
ers are  men  of  limited  means,  depending 
entirely  upon  their  daily  wages  for  tha 
support  of  themselves  and  families.  The 
legislature,  knowing  this  to  be  the  case, 
enacted  ths  above  law,  as  being  the  most 
expedient  and  least  expensive,  and  to  se- 
cure to  the  class  named  their  pay,  which 
they  couldnot  do, if  required  to  pursue  the 
ordinary  course  ol  law,  as  the  first  at- 
tachment  or  the  first  writ  of  execution 
would  exhaust  all  the  property  of  the 
Judgment  debtor, leaving  the  man  who  by 
his  labor  created  the  property  without 
any  redress  whatever.  Walsh,  having 
made  out  his  preferred  claim,  duly  certified 
and  sworn  to,  filed  the  same  in  the  justice's 
court,  where  the  action  of  Alexander  v. 
Cliff  Mining  Company  was  Instituted, 
served  copies  thereof  on  the  parties  to  the 
suit,  and  the  officer  serving  the  writs,  as 
required  by  the  statute,  and,  his  claim 
not  being  disputed  within  the  five  days, 
as  required  by  the  law, it  became  and  was 
the  duty  of  the  sheriff,  after  selling  the 
property  and  receiving  the  money,  to  pay 
Walsh's  preferred  claim.  That  officer,  not 
having  done  so,  is  liable  to  Walsh  for  the 
amount  found  to  be  due.  Walsh's  claim 
not  being  disputed,  he  Is  not  required  to 
bring  an  additional  action  for  the  recovery 
of  the  amount  due  him.  The  filing  of  his 
preferred  claim,  and  the  service  of  copies 
thereof  on  the  judgment  creditor,  Judg- 
,  ment  debtor,  and  the  officer  serving  the 
writs,  Is  in  the  nature  of  a  petition  of  in- 
tervention ;  It  Is  a  notice  to  the  creditor 
and  debtor  tliat  the  claimant  has  an  in- 
terest in  the  action  commenced  as  against 
both  plaintiff  and  defendant,  and  claims 
a  lien  on  the  money  coming  into  the  offi- 
cer's hands  from  the  sale  Cl  the  property, 
if  either  the  debtor  or  creditor  objects  to 
the  claim,  they  must  within  five  days 
serve  written  notices  upon  the  claimant 
and  the  officer  executing  the  writs,  that 
they,  or  either  of  them,  dispute  the  claim, 
or  some  part  thereof.  If  such  notice  la 
served,  then  it  becomes  the  duty  of  the 
claimant  within  10  days  to  commence  an 
action  in  a  court  having  jurisdiction  to  es- 
tablish his  claim.  The  notice  served  upon 
the  officer  serving  the  writs  and  receiving 
the  money  is  In  its  nature  a  garnishee.  It 
is  a  notice  to  him  that  theclnlmantciaims 
a  portion  of  the  money  in  his  hands.  He 
has  notice  of  the  proceedings,  and  knows, 
or  should  know,  what  is  required  of  him. 
At  the  expiration  of  five  days  after  the 
service  of  notice  of  the  preferred  claim  up- 
on him,  if  he  has  not  been  notified  in  writ- 
ing that  the  claim  isdisputcd,  hcmust  pay 


Digitized  by 


Google 


vn 


PACIFIG  BEPOBTEB,  Vol.  24 


(NCF. 


the  claim,  for  by  the  silence  of  the  ]ndg- 
ment  creOltor  and  debtor  they  confess  the 
jUBtnesB  of  the  claim.  If  he  should  be  no- 
tlfled  within  the  time  and  In  the  manner, 
as  required  by  the  statute,  that  the  claim 
la  disputed,  he  shall  retain  the  money  In 
his  hands  for  10  days  from  the  service  of 
such  notice.  If  suit  has  not  been  com- 
menced by  the  claimant  within  the  10 
days,  it  Is  an  admission  that  his  claim  is 
not  a  Just  one,  and  the  officer  will  pay  the 
money  over  to  the  judgment  creditor.  If 
the  suit  has  been  commenced  as  required 
by  the  act,  the  officer  should  retain  pos- 
session of  the  money  until  the  final  ter- 
mination of  the  sale,  and  pay  it  out  in  ac- 
cordance witli  the  orders  of  the  court. 
Money  received  by  an  officer  by  virtue  of 
a  writ  of  attachment  or  gai-nlshee  is  in  the 
custody  of  the  law,  and  the  officer  is  in 
duty  bound  to  pay  it  out  as  the  taw  and 
the  court  directs;  and  the  law  In  this  case 
said  that  the  sheriff  should  b^ve  paid 
Walsh's  claim,  as  the  same  had  not  been 
disputed.  The  sheriff  not  having  done  so, 
the  only  course  left  for  Walsh  to  pursue 
was  to  petition  the  court,  and  the  court 
had  the  power  to  nialce  the  order.  This 
is  the  only  reasonable  and  logical  con- 
struction that  can  be  placed  upon  the  act. 
The  act  is  not  subject  to  the  objection 
that  It  deprives  a  person  of  his  property 
without  due  process  of  law.  The  act  pro- 
vides for  the  serving  of  notices,  and  gives 
the  judgment  debtor  and  creditor  an  op- 
portunity to  be  heard  in  court ;  and  If 
they  do  not  avail  themselevs  of  that  priv- 
ilege, it  is  their  own  fault,  and  not  thefault 
of  the  law.  The  officer  cannot  complain, 
as  he  has  no  interest  in  the  subject-mat- 
ter whatever  except  to  obey  the  law  and 
the  orders  of  the  court  out  of  which  the 
writs  issued,  and  enforce  their  mandates. 
In  the  case  of  McCauley  v.  Fulton,  44  Cal. 
360,  the  court  said :  "  The  form  and  mode 
of  service  of  process  by  which  parties  de- 
fendant are  brought  into  court,  whether 
it  be  an  inferior  or  superior  court,  so  as  to 
give  the  court  Jurisdiction  of  Ibelr  per- 
sons, are  matters  of  legislatlvediscretion." 
And  In  the  case  f  Dent  v.  West  Virginia, 
129  D.  S.  114,  9  Sup.  Ct.  Bep.  231,  Mr.  Jus- 
tice Field,  in  delivering  the  opinion  of  the 
court,  said  :  "  Legislation  must  necessarily 
Tary  with  the  different  objects  upon  which 
it  is  designed  to  operate.  lti86ufficlent,for 
the  purpose  of  this  case,  to  say  that  legis- 
lation is  not  open  to  the  charge  of  depriv- 
ing one  of  his  rights  without  due  process 
of  law,  if  it  be  general  In  its  operation  up- 
on the  subjects  to  which  it  relates,  and  is 
enforceable  in  the  usual  modes  established 
in  the  administration  of  government  with 
respect  to  kindred  matters;  that  is,  by 
process  or  proceedings  adapted  tothenat- 
ure  of  the  cases."  Jurisdiction  is  the  pow- 
er to  hear  and  determine  cauues  between 
oartics  and  to  carry  judgments  Into  effect. 
Petitioner  also  claims  that  Walsh  cnniiot 
recover  because  there  was  no  suit  pending; 
no  writ  of  attachment  issued  in  any  ac- 
tion wherein  the  Cliff  Mining  Company  was 
a  defendant;  that  there  was  no  judgment 
agaiusC  the  Cliff  Mining  Company;  and 
be  bases  his  objections  on  the  ground  that 
the  note  sued  upon  was  not  the  note  of 
the  Cliff  Mi  Ding  Company.    These  objec- 


tions will  not  be  considered.  Petitioner, 
having  obtained  Judgment  against  the 
Cliff  Mining  Company,  and,  by  legal  pro- 
cess, collected  the  amount  of  the  judgment, 
is  estopped  from  making  any  objections  to 
the  autliciency  of  his  complaint,  or  to  the 
regularity  or  legality  of  any  of  the  pro- 
ceedings by  virtue  of  which  be  obtained 
the  judgment  and  succeeded  in  collecting 
the  full  amount  of  his  claim.  The  petition 
for  the  writ  of  certiorari  was  filed  in  this 
court  on  the  11th  day  of  January,  1890. 
On  the  3d  day  of  March  the  writ  issued, 
and  was  made  returnable  on  the  15th  day 
of  March.  On  the  13th  day  of  March  two 
ex  parte  affidavits  were  made  on  behalf  of 
petitioner,  and  we  are  asked  to  consider 
them  as  part  of  the  record  before  us.  The 
court  to  which  a  writ  of  certiorari  Is  ad- 
dressed is  required  to  comply  by  returning 
and  certifying  the  record  of  its  proceedings. 
No  more  of  the  facts  of  the  case  will  be  re- 
quired to  be  returned  that  those  which 
are  necessary  to  determine  the  point  of  Ju- 
risdiction, and  the  return  is  treated  as 
conclusive.  No  evidence  will  be  ret^eived 
and  examined  unless  it  is  embodied  in  ttie 
record  received  from  the  court  against 
which  the  writ  is  issued.  State  v.  Board, 
7  Nev.  87.  The  justice  of  the  peace  had  Ju- 
risdiction of  the  subject-matter.  The  writ 
will  therefore  be  dismissed. 

Since  writing  the  above,  the  cjise  of  Car- 
ter V.  Mining  Co.,  has  been  reported  in  23 
Pac.  Rep.  317,  and  it  supports  the  views 
herein  expressed. 

Bki.knap,  J.,  (dtssentlng.)  I  dissent 
from  the  judgment  of  the  court  upon  the 
ground  that  the  court  of  the  Justice  of  the 
peace  Iiad  no  jurisdiction  to  make  the  or- 
der requiring  the  sheriff  to  pay  the  claim- 
ant the  amount  of  his  preferred  claim.  A 
court  of  record,  out  of  which  an  execution 
has  issued,  may.  In  the  exercise  of  Its  com- 
mcm-law  powers,  determine  the  applica- 
tion of  the  proceeds  of  the  execution.  But 
courts  of  justice  of  the  peace  possess  no 
common-law  powers.  Their  functions  are 
such,  and  only  such,  as  the  legislature  has 
conferred  upon  them.  The  statutes  of  the 
state  make  no  mention  of  orders  of  the 
character  of  the  one  under  review.  Apply- 
ing the  well-established  principle  that 
courts  not  of  record,  and  not  proceeding 
{u:cording  to  the  course  of  the  common 
law,  derive  all  their  powers  from  the  stat- 
ute, and  take  nothing  by  Implication,  I 
am  of  the  opinion  tliat  the  order  of  the 
justice  is  void.  This  conclusion  is  strength- 
ened by  a  consideration  of  the  provisions 
of  the  practice  act  relating  to  appeals. 
Section  3352  of  tlie  General  Statutes  pro- 
vides, among  otlier  things,  that  an  appeal 
may  be  taken  from  any  special  order  of 
the  district  court  made  after  final  Judg- 
ment, but  the  statutes  make  no  provision 
forappeals  from  orders  of  a  similar  nature 
made  by  the  justices  of  the  peace.  If  jus- 
tices have  the  authority  exercised  in  the 
present  case  their  orders  arc  final,  while 
those  of  the  district  court  are  reviewable 
by  appeal.  This  result  is  contrary  to  the 
general  plan  of  procedure  established  by 
our  laws,  and  tends  to  show  that  the  ex- 
ercise of  the  authority  was  not  contem- 
plated by  the  legislature. 
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<  Ckl.  Unrep.  m 
Pbrrinb  v.  Coopbb  et  a/.    (No.  18,179.) 
(Stipreme  Ccmrt  of  California.    July  8,  1890.) 
BaoKCB'a  Commission — Evisenoe— Appeal. 

1.  Under  Civil  Code  Cal.  i  1624,  providing 
that  an  agreement  authorizing  an  agent  to  sell 
real  estate  lor  a  commission  must  be  in  writing, 
a  real-estate  agent  cannot  recover  from  executors, 
as  inAiriduals,  commissions  for  selling  property, 
vrhen  the  contract  produced  is  contained  in  letters 
from  one  of  the  executors  only,  which  show  that 
he  was  acting  as  executor,  and  not  individually. 

2.  When  an  appeal  is  taken  within  60  days 
after  judgment,  a  Dill  of  exceptions,  containing 
the  eividence,  may,  even  fhongh  there  is  no  mo- 
tion for  a  new  trial,  be  looked  into  to  determine 
whether  it  is  sufficient  to  support  the  verdict  un- 
der Code  Civil  Froo.  1 989,  providing  that  such  ex- 
exceptions  cannot  be  reviewed  unless  the  appeal 
be  taken  within  60  days. 

8.  An  appeal  is  t^en  under  Code  Civil  Proo. 
S  940,  when  notice  of  appeal  is  served  and  filed, 
though  the  undertaking  by  which  the  appeal  is 
perfected  Is  not  filed  till  afterwards. 

In  bank.  Appeal  from  euperior  court* 
Sauta  Barbara  county:  R.  M.  Mijllard, 
Judge. 

E.  B.  Hall,  J.  W.  TagK&H,a.-aA  R.B.Can- 
Seld,  for  appellantB.  B,  F.  Thomaa,  for 
respondent. 

8HABP8TELV,  J.  Action  to  recover  a 
broker's  commiBsion  for  effecting  a  Bale  of 
the  property  known  as  the  "Arlington 
Hotel,"  in  the  city  of  Santa  Barbara. 
Verdict  and  judtsment  for  plaintiff.  De- 
fendants appeal  from  the  ludgraent.  The 
record  contains  a  bill  of  exceptions  which, 
respondent  contends,  cannot,  in  the  ub- 
seuce  of  a  motion  for  a  new  trial,  be  looked 
Into  for  the  purpose  of  determining 
whether  the  evidence  is  sufficient  to  justify 
the  verdict.  Such  was  the  rule  under  the 
practice  prior  to  the  adoption  of  the  Code, 
which  contains  the  following  provision  : 
"An  exception  to  the  decision  or  verdict 
on  the  ground  that  It  Is  not  supported  by 
the  evidence  cannot  be  reviewed  on  an  ap- 
peal from  the  judgment  unless  the  appeal 
is  taken  within  sixty  days  after  the  rendi- 
tion of  the  judgment. "  Code  Civil  Proc.  § 
939.  The  Implication  is  that,  if  the  appeal 
be  taken  within  60  days  alter  the  rendi- 
tion of  the  judgment,  such  an  exception 
may  be  reviewed.  Balch  v.  Jones,  61  Cal. 
236;  In  re  Crowey,  71  Cal.  800-302, 12  Pac. 
Rep.  230.  It  is  contended,  however,  that 
the  appeal  In  this  case  was  not  taken 
within  60  days  after  the  rendition  of  the 
judgment,  because  no  undertaking  on  ap- 
peal was  filed  within  that  period  of  time. 
An  appeal  is  taken  when  a  notice  of  ap- 
peal 1b  served  and  filed.  Code  Civil  Proc. 
S  940.  The  filing  of  an  undertaking  per- 
fects an  appeal,  but  is  not  a  part  of  the 
taking  in  the  statutory  sense.  Lowell  v. 
Lioweil,  55  Cal.  318.  Coming  to  the  ques- 
tion, "la  the  verdict  supported  by  the  evi- 
dence?" we  are  perfectly  satisfied  that  it  Is 
not.  As  we  construe  the  complaint,  the 
action  is  not  against  the  defendants  as 
executors  or  trustees  of  the  Holllster  es- 
tate, but  as  individuals.  This  is  expressly 
conceded  by  the  learned  counsel  of  re- 
spondent, who  states  in  his  brief  that  the 
action  "was  not  brought  against  the  de- 
fondants  as  executors  of  W.  W.  Holllster, 
deceased.  •  •  •  The  defendants  were 
sued  as  individuals.  This  being  so,  it  is 
Cal.Hep.  23-26  P.— 34 
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dlffleultto  see  how  a  Judgment  can  be  sus- 
tained which  Is  payable  In  the  course  of 
administration  upon  the  estate  of  W.  W. 
Holllster,  deceased.  Assuming,  however, 
In  favor  of  respondent,  that  this  portion 
of  the  judgment  oughtto  be  treated  as  sur- 
plusage, and  treating  it  as  a  personal 
judgment  against  the  defendants,  the  evi- 
dence is  not  sufficient  to  support  sacb  a 
judgment.  The  complaint  alleges  that 
"the  defendants,  by  an  agreement  In  writ- 
ing, employed  plaintiff  as  an  agent  to  pro- 
cure for  them  a  purchaser, "  etc.  This  aU 
legation  was  denied  by  the  answer,  and  It 
devolved  on  the  plaintiff  to  prove  it.  The 
Code  provides  that  an  agreement  author- 
izing or  employing  an  agent  or  broker  to 
purchsjie  or  sell  real  estate  for  compensa- 
tion or  a  commission  must  be  in  writing, 
avil  Code,  §  1624.  The  only  writing  intro- 
duced in  evidence  In  this  case  is  that  of 
defendant  Cooper  alone.  The  other  de- 
fendants are  clearly  not  liable;  nor  do  we 
think  defendant  Cooper  Is.  His  letters 
show  (what  is  apparent  from  all  the  evi- 
dence) that  he  was  acting  as  an  executor 
of  the  Holllster  estate,  and  In  no  other 
capacity,  and  he  promised  nothing  which 
could  make  him  personally  responsible. 
Blanchard  v.  KauU,  44  Cal.  440;  Haskell 
v.  Cornish,  13  Cal.  45.  There  being  no 
"note,  memorandum,  or  writing"  of  any 
contract  sufficient  to  bind  any  of  the  de- 
fendants, there  can  be  no  recovery  against 
them.  McCarthy  v.  Loupe,  62  Cal.  2»»; 
Myres  v.  Surryhne,  67  Cal.  657,  8  Pac.  Rep. 
523.  Judgment  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur:    McFabland,  J.;  Fox,  J.; 
Patkkson,  J.;  Works,  J. 


84  CaL  141 

SPAULDINO  V.  Wesson  et  a.1.    (No.  12,391.) 

(Supreme  Court  of  Calif  omia.    Hay  12, 1890.) 

Dedication — Evidence — Assessments. 

1.  Where  the  issue  in  an  action  to  recover  an 
assessment  for  grading  a  street  was  whether  the 
street  had  been  dedicated,  findings  by  a  oourt 
that  the  superrisors  "had  no  authority  or  joris- 
dlction"  to  order  the  work  done;  that  the  super- 
intendent of  highways,  etc.,  " did  not  legally  malje, 
sign,  or  issue  any  assessments  "  therefor ;  that  the 
land  was  not  "lawfully  assessed  "  for  any  sum,  —do 
not  amount  to  a  finding  upon  the  fact  of  dedica- 
tion. 

2.  The  street  in  question  had  been  an  open 
street  long  before  the  grading  was  ordered;  more 
than  two  blocks  had  been  previously  graded ;  the 
superintendent  of  streets  had  recommend^  the 
grading  of  the  part  in  question ;  legal  notice  of  a 
resolution  of  Intention  had  been  given,  and  no  ob- 
jections had  lieen  filed  by  abutting  property  own- 
ers. Heid,  that  the  board  of  supervisors  acquired 
jurisdiction  to  order  the  work  under  St.  Cal.  1871- 
72,  c.  562,  art.  4,  §  4,  which  provides  that  the  su- 
pervisors can  order  the  completion  of  the  grading 
of  a  street,  two  blocks  of  which  have  been  pre- 
viously graded,  "without  a  petition  therefor, "  up- 
on the  filing  of  the  recommendation  of  ttie  super- 
intendent 01  streets,  and  the  publication  of  notice 
of  intention,  and  the  overruling  of  objections  filed 
by  abutting  property  owners. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  M.  A. 
Edmonds,  Judge. 

This  action  was  to  foreclose  a  street 
assessment,  amounting  to  $249.17,  upon  a 
lot  on  the  south-westerly  comer  of  Unloo 
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and  Polk  streets,  In  the  city  and  county  of 
San  Francisco,  tor  grading  Union  street 
from  Larlcin  street  to  the  westerly  line  of 
Franklin  street.  The  complaint  contains 
all  the  allegations  necessary  to  entitle  the 
plaintiff  to  recover.  The  answer  denies 
that  the  defendants,  except  J.  W.  and  Ab- 
by  C.  Wesson,  owned  the  lot  in  question ; 
denies  that  the  lot  was  assessed,  and  al- 
leses  that  the  board  of  supervisors  never 
acquired  jurisdiction  to  order  the  work  of 
grading  to  be  done,  or  make  any  assess- 
ment  therefor;  that  Union  street  from 
Larkin  street  to  westerly  line  of  Franklin 
street  runs  over  and  upon  a  lot  of  the  de- 
fendants', which,  before  the  grading,  was 
inclosed,  and  is  not  and  never  has  been  a 
public  street  or  dedicated  to  public  use. 
The  evidence  established,  prima  facie,  the 
regularity  of  the  proceedings  of  the  board 
and  of  all  the  acts  of  the  superintendent  of 
streets ;  that  for  a  long  time  prior  to  the 
grading  thereof  the  street  had  been  laid 
down  on  the  official  map  as  a  public  street; 
that  more  than  two  blocks  of  the  street 
had  been  graded,  and  the  superintendent 
of  streets  had  recommended  the  grading 
of  the  balance  thereof,  including  that  in 
question;  that  on  his  recommendation  a 
resolution  of  intention  to  order  the  work 
was  passed  by  the  board  of  supervisors, 
and  notice  thereof  duly  published,  and 
thereafter  the  order  for  the  work  was  en- 
tered by  the  board  of  supervisors ;  that 
the  defendant  did  not  lile objections  to  the 
proceedings,  nor  object  to  the  subsequent 
grading  of  the  street:  that  the  street  had 
since  been  one  of  the  oftenest  used  streets 
in  the  city;  that  the  lot  over  which  the 
street  was  laid  was  not  the  one  on  which 
the  defendants  lived,  but  another  which 
came  by  a  line  of  title  from  the  same  gran- 
tor as  the  other,  and  that  such  grantor 
obtained  the  one  In  the  street  from  an 
alcalde,  after  having  already  received  the 
first  one  and  another;  that  the  territorial 
acts  of  November  •<{2, 1835,  prohibited  an  al- 
calde from  granting  more  than  one  lot  (of 
100  varas)  to  one  person.  The  court  sit- 
ting as  a  jury  found  as  follows:  (1)  That 
the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  had  no  authority 
or  jurisdiction  to  order  to  be  done  the 
work  described  in  the  complaint  herein ; 
(3)  that  said  superintendent  of  public 
streets,  highways,  and  squares  did  no 
duly  or  legally  make,  sign,  or  issue  any 
nsseesment  for  said  work,  or  for  $8,419.15, 
or  otherwise;  (6)  that  the  lot  of  land  No. 
18  on  said  alleged  assessment  and  diagram, 
and  described  in  complaint,  was  not  as- 
sessed lor  $249. 17,  or  lawfully  assessed  for 
any  sum;  (18)  that  all  the  other  allega- 
tions in  the  answer  of  defendants  (and 
amendment  thereto)  are  true,  as  therein 
stated.  And  on  those  findings  judgment 
was  rendered,  from  which  the  plaintiff  ap- 
peals. 

St.  Cal.  1871-72,  c.  562.  art.  4,  §  3,  pro- 
vides :  "  The  hoard  of  supervisors  are  hei-e- 
b.y  authorized  and  empowered  to  order 
the  whole  or  anyportion  of'streets  which 
have  been  opened  or  dedicated,  "graded," 
etc.  Section  4  provides:  "The  board  of 
supervisors  may  order  any  work  author- 
ized by  section  3  of  this  act  to  be  done 
after  notice  of  their  intention  so  to  do,  in 


the  form  of  a  resolution,  •  •  •  has  been 
published  for  a  period  of  ten  days ;  •  •  • 
provided,  that  no  such  notice  shall  be 
given,  or  order  made,  "  •  •  unless  the 
majority  of  the  frontage  of  the  lots  and 
land  fronting  on  the  work  proposed  to  be 
done  •  •  •  shall  have  been  represent- 
ed by  the  owners  thereof  *  •  *  In  a 
petition  to  the  said  board  of  Bupervisora, 

*  •  •  requesting  that  such  improve- 
ments   or   street    work    shall     be   done. 

*  •  *  At  the  expiration  of  any  notice  of 
intention  the  board  of  supervisors  shall 
be  deemed  to  have  acquired  jurisdiction  to 
order  any  work  to  be  done.  •  ♦  »  And 
It  Is  further  provided  that  where  any  pub- 
lic street  shall  have  been  graded  »  •  • 
for  the  distance  of  two  or  more  blocks 

*  *  •  it  shall  be  the  duty  of  the  board 
of  supervisors,  upon  the  recommendation 
of  the  superintendent  of  public  streets, 
highways,  and  squares,  to  order  the  no- 
tice provided  in  this  section  to  be  given 
without  the  petition  provided  first  afore- 
said ;  and  if  the  owners  of  three-fourths  of 
the  frontage  of  the  land  and  lots  fronting 
on  such  portions  of  said  streets  to  be 
graded  or  improved,  shall,  within  the  time 
prescribed  in  said  notice,  file  written  objec- 
tions to  the  improvement  of  thesaid  street, 
theboardof  supervisors  shall  duly  consider 
said  objections  before  ordering  said  work; 
and,  if  said  board  of  supervisors  shall  de- 
cide and  declare  by  an  entry  in  the  min- 
utes of  said  board  of  supervisors  that  the 
objections  so  made  arc  not  good,  thereup- 
on theboardof  supervisors  shall  be  deemed 
to  have  acquired  Jurisdiction  to  order  any 
such  street  work  to  be  done. " 

Wm.  H.  H.  Hart  and  D.  H.  Whittemore, 
for  appellant.  J.  C.  Bates,  for  respond- 
ents. 

Fox,  J.  A  vital  Issue  in  this  case  is 
whether  or  not  Union  street,  between 
Larkin  and  Franklin  streets,  had  ever 
been  dedicated  as  a  public  street.  Upon 
that  issue  there  is  no  finding  whatever, 
unless  it  be  held  that  the  finding  "that  all 
the  other  allegations  of  the  answer  of  de- 
fendants, and  amendments  thereto,  are 
true  as  therein  stated,"  covers  that  issue. 
If  there  is  no  finding  covering  tlie  Issue,  the 
erroris  fatal.  If  theomnibus finding  quot- 
ed covers  it,  tlien,  in  our  judgment,  the 
finding  upon  this  point  is  not  supported 
by  the  evidence.  In  either  event  the  order 
must  be  reversed. 

The  first,  third,  and  sixth  findings  are 
mere  conclusions  of  law.  .\n  allegation 
tliat  the  board  had  no  authority  or  juris- 
diction to  order  the  work  to  be  done 
raises  simply  an  issue  of  law.  The  facta 
should  be  alleged  and  specifically  found. 
Spanlding  v.  Bradley,  22  Pac.  Rep.  47. 
But  if  the  finding  in  this  case  on  that  sub- 
ject be  considered  as  a  finding  of  fact  it  is 
not  supported  by  the  evidence.  It  ap- 
pearing that  two  or  more  blocks  on  each 
side  of  the  street  had  been  graded,  that 
the  work  had  been  recommended  by  the 
superintendent  of  streets,  and  that  the 
resolution  of  intentiou  bad  been  duly 
passed  and  published,  it  was  not  necessary 
to  jurisdiction  that  there  should  be  a  pt-ti- 
tion  by  owners.  St.  1871-72,  pp.  804,  805, 
i  art.  4,  §§  8,  4.    Neither  the  facts   nor  the 
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questions  raised  In  Spanldlns  ▼.  Bradley 
are  theaame  as  tbose  Involved  herein.  Or- 
der appealed  from  reversed,  and  cause  r»- 
n<<inded  for  a  new  trial. 

We  concur:     McFABitAJiD,  J.;  Patbb- 
•ON,  J. ;  Shabpstkin,  3. 

<8*  c»i.  at)  """"■ 

CcBTiBB  y.  BiCBUAN  et  al.    (No.  12,884.) 
iaupramOowrtcfCaUfomia.    Hay  81, 189a) 
ImoxonoH  Boin>— -PiJUDnra— Dnnnxsa. 
1.  In  an  action  npon  an  Injnnctienbond  aoom- 
plalnt  is  Insuffldent  which  eontaiiia  no  allegation 
of  the  non-payment  of  the  money  daimed  under 
tha  contract;  and  such  aa  allegation  caonot  be 
Implied  from  an  averment  that  plaintiff  has  been 
injured  by  reason  of  the  Issuance  of  the  injunction 
In  the  sum  named  In  the  bond. 

a.  Code  Civil  Froo.  Cal.  f  4T9,  provtdes  that  a 
demurrer  is  not  waived  byflUng  an  answerat  the 
Hune  time.  Held,  that  a  demurrer  to  a  complaint 
Is  not  waived  by  the  subsequent  filing  of  an  an- 
'  upon  leave  given  by  tlu>  court 


Commissioners'  decision.  Department  1. 
Appeal  from  saperiorcourt,  city  and  coun- 
ty of  San  Francisco;  T.  K.  Wilson,  Judge. 

W.  B.  Sbarp,  for  appellants.  CbHrlea  F. 
H»ttIOtt,  for  respondent. 

Foots,  C.  On  March  28, 1880,  Nettie  Gil- 
mau  instltnted  an  action  against  Gilbert 
L.  Curtlss,  the  plaintltt  In  the  present  ac- 
tion, and  the.£tna  Life  Insurance  Ck>m- 
pany,  in  order  to  recover  a  certain  life  pol- 
wy  issued  by  that  company  to  the  mother 
of  plaintiff,  and  assigned  by  her  to  him, 
and  also  to  restrain  the  company  from 
paying  over  the  money  due  on  the  policy 
to  any  one  but  Nettie  Oilman,  and  seelc- 
Ing  to  have  Gilbert  L.  Curtlss  required  to 
assign  the  policy  in  question  to  her.  ▲ 
temporary  restraining  order  was  made 
by  the  court  upon  the  execution  of  a  bond 
by  the  plaintiff  in  that  action  in  the  sum 
of  f 500.  A  motion  was  made  to  dissolve 
this  temporary  injunction.  That  motion 
was  denied  on  the  30th  day  of  July,  1880, 
the  court  at  that  same  time  continuing  in 
force  the  temporary  injunction  until  the 
final  deteroilnation  of  the  case,  upon  the 
•plaintiti  in  that  action  giving  a  bond  for 
$6,000  within  five  days,  which  instrument 
Is  the  one  on  which  the  present  action  is 
predicated.  The  injunction  first  referred 
to  was  dissolved,  and  judgment  for  costs 
given  in  favor  of  Gilbert  L.  Curtlss,  on 
April  9, 1885.  Thereupon  the  present  ac- 
tion vras  brought  on  the  7th  of  June,  1880, 
by  Gilbert  L.  Curtlss,  against  the  defend- 
ants here,  as  the  sureties  on  the  Injunction 
bond  of  f 5,000  heretofore  mentioned.  The 
defendants  demurred  to  the  complaint. 
the  second  ground  of  which  was  that  such 
pleading  did  "not  state  facts  sufficient 
to  constitute  a  cause  of  action. "  The  d»- 
morrer  was  overruled,  and  the  defendants 
granted  "ten  days  to  answer."  They  duly 
filed  th^r  answer  in  accordance  with  the 
permission  of  the  court,  and  upon  a  trial 
being  had  before  the  court,  a  Jury  being 
waived,  that  tribunal  decided  In  favor  of 
the  plaintiff,  and  rendered  Judgment  in  his 
favor  for  the  sum  of  f3,462,  and  cnats. 
Ftom  tbat  and  an  order  denying  a  new 
trial  the  defendants  prosecute  this  appeal. 

It  becomes  unnecessary  to  determine  the 


questions  raised  upon  the  appeal  from  the 
order,  as  the  complaint  here  states  no 
cause  of  action  which  will  support  the 
Judgment.  The  action  was  upon  a  con- 
tract to  pay  money.  In  such  a  case  the 
complaint  must  show  a  breach  of  the  con- 
tract, or  it  states  no  cause  of  action. 
"  A  party  suing  upon  a  contract  to  pay 
money  must  show  a  breach  of  the  con- 
tract, or  his  complaint  states  no  cause  of 
action.  Therefore  it  is  held  that  the  com- 
plaint must.  In  such  cases,  allege  the  non- 
payment of  the  money  claimed  under  tbA 
contract."  Richards  v.  Insurance  Co.,  80 
Cal.  506,  22  Pac.  Rep.  930,  and  cases  cited. 
The  complaint  here  under  consideration 
containsno  allegation  of  non-payment,  nor 
Is  there  anything  alleged  in  It  from  which 
such  non-payment  can  be  Implied.  The 
allegation  "that  the  plaintiff,  GUbert  L. 
Curtlss,  has  been  injured  and  damaged  by 
reason  of  the  issuance  and  continuance  of 
said  injunction  in  the  sum  of  f  5,000, "  cer- 
tainly does  not  allege  anything  from 
which  non-payment  can  be  held  to  be  in 
the  remotest  degree  even  impliedly,  much 
less  directly,  alleged.  But  the  respondent 
claims  that  inasmuch  as,  after  their  de- 
murrer was  overruled,  the  defendants  an- 
swered, that  such  action  on  their  part  was 
a  waiver  of  the  dem  urrer.  It  seems  to  have 
been  formerly  held  that  the  filing  of  an  an- 
swer after  the  overruling  of  a  demurrer  Is 
a  waiver  of  the  demurrer.  De  Boom  v. 
Priestly,  1  Cal.  206;  Pierce  v.  Mintum,  Id. 
470;  Brooks  v.  Mintum,  Id.  481.  But  sec- 
tion 472  of  the  Code  of  Civil  Procedure,  as 
amended,  provides,  among  other  things, 
that  "a  demurrer  is  not  waived  by  filing 
an  answer  at  the  same  time. "  Thus  it  is 
expressly  enacted  that  a  demurrer  is  not 
waived  by  the  filing  of  an  answer  at  the 
same  time;  and  a  fortiori  it  is  not  waived 
by  the  filing  of  an  answer,  upon  leave 
given  by  the  court,  subsequently  to  the 
filing  and  overruling  of  the  demurrer. 
Ever  since  this  amendment  the  practice 
has  been  to  review  rulings  on  demurrer, 
on  appeal  from  a  judgment,  notwith- 
standing a  subsequent  answer.  Hundreds 
of  cases  have  been  reviewed  in  this  way ; 
and  in  view  of  this  universal  practice,  we 
are  somewhat  surprised  that  cuunsel 
should  have  made  the  point.  For  the 
prejudicial  error  thus  shown  the  Judgment 
and  order  should  be  reversed,  and  tb« 
cause  remanded  with  directions  to  the 
court  below  to  sustain  the  demurrer  OB 
the  ground  as  herein  indicated. 

We  concur:    Bblchkh,  C.  C;  Hatnb,  C 

Pbb  CtiBiAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  are  reversed,  with  directions  to  the 
court  below  to  sustain  the  demurrer  oa 
the  ground  as  herein  indicated. 

— —  (84  Cal.  27») 

Pkopls  t.  Chot  Ah  Sino.    (No.  20,617.) 

{Supreme  Court  of  California.    June  8, 1890.) 

AS&1UI.T  WITH  DsiUiLT  Wkapon— Fuoax— Kvi- 
ssKoa. 
1.  Where,  upon  the  trial  ot  a  defendant  for 
assault  with  a  deadly  weapon,  the  evidence  is 
conflicting  as  to  the  character  oi  his  flight  imme- 
diately aitar  deliveriag  the  blow  It  la  ector  1m 
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the  court  to  instruct  that  such  flight "  is  a  clrcum- 
stanco  tending  to  establish  his  guilt, "  to  be  talcen 
into  consideration  with  all  the  other  circum- 
stances and  testimony. 

8.  Tocharge  that,  if  the  evidence  is  "sufficient 
to  satisfy  the  minds  of  the  jury"  that  the  circum- 
stances relied  on  to  excuse  or  mitigate  the  offense 
existed,  they  should  find  the  defendant  guilty  of 
a  simple  assault,  will  not  he  held  prejudicial 
error,  as  leading  the  Jury  to  believe  that  they 
mast  find  him  guilty  unless  satisfied  of  those 
facts,  where,  at  the  end  of  the  charge,  they  were 
instructed  that  they  might  find  the  defendant  not 
guilty  "in  case  of  a  reasonble  doubt  •  *  •  as 
to  the  facts  offered  in  evidence  being  suiflcient  to 
establish  his  guilt. " 

3.  It  is  error  to  permit  the  prosecuting  wit- 
ness to  be  asked  whether  "any  person"  had  spoken 
to  him  about  dismissing  the  case,  and  to  permit 
him  to  testi^  that  persons  other  than  the  defend- 
ant had  approached  him,  and  offered  him  a  bribe 
not  to  prosecute  the  case.  The  prosecuting  attor- 
ney should  have  first  stated  that  he  intended  to 
connect  defendant  witti  the  attempted  bribery, 
and  then  framed  his  question  so  ai  to  confine  the 
answer  to  overtures  made  by  the  defendant  or  his 
authorized  agent. 
Fox,  J.,  dissenting. 

Commlsslonei-s'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county  ol 
San  Francisco;  F.  W.  Van  Reynegom, 
JndKe. 

Indictment  and  conviction  for  assault 
with  a  deadly  weapon.  Amon^  other  In- 
structions, the  Riving  of  which  is  assigned 
as  error,  was  the  following :  "When  the 
defendant,  to  excuse  or  mitigate  an  act, 
claims  It  was  In  self-defense,  the  partic- 
ulars of  the  transaction  may  be  given  in 
evidence,  and  if  suiflcient  to  satisfy  the 
minds  of  the  Jurors  that  the  circumstances 
were  such  as  to  excite  the  reason  able  fears  of 
the  defendant  that  his  life  was  in  danger, 
or  that  he  was  In  serious  danger  of  great 
bodily  barra,  at  the  time  of  using  the 
weapon  by  him,  you  may  find  him  guilty 
of  simple  assault,  if  you  believe  from  the 
evidence  that  he  began  the  difficulty ;  or 
you  muy  find  him  not  guilty,  in  case  of  a 
reasc>nable  doubt  in  your  minds  as  to  the 
facts  offered  In  evidence  being  sufficient 
to  establish  the  guilt  of  the  defendant. " 

Thos.  D.  Riordan  and  Jaa.  F.  Smith,  for 
appellant.  Geo.  A ,  Jobnaon,  Atty.  Gen., 
for  resijondent. 

FooTB,  C.  The  defendant  was  convict- 
ed of  an  assault  with  a  deadly  weapon. 
From  the  judgment  in  the  premises,  and 
an  order  denying  a  new  trial,  this  appeal 
Is  prosecuted.  The  first  ground  of  error 
alleged  is  that  the  court  Instructed  the 
Jury  wrongfully  with  reference  to  the  run- 
ning away  of  the  defendant,  after  the 
striking  of  the  blow  with  a  deadly  weapon, 
which  he  was  found,  by  the  jury,  to  have 
feloniously  inflicted  upon  the  person  of 
one  Ah  Mow.  The  part  of  the  charge  of 
the  court  to  which  objection  is  made 
reads  as  follows:  "The  flight  of  the  de- 
fendant is  a  circumstance  tandlng  to  estab- 
lish his  guilt,  but  Is  not  of  itself  alone 
sufficient  to  justify  a  verdict  of  guilty. 
The  jury  may  take  the  evidence  of  such 
flight  into  consideration  in  connection  with 
the  other  circumstances  and  the  testimony 
in  the  case. "  The  record  shows  that  upon 
the  trial  there  was  evidence  of  the  running 
awa;'  ol  the  defendant  from   the  place 


tvhere  he  had  stricken  the  prosecuting 
witness.  Ah  Mow,  with  an  iron  bar;  but 
while  the  prosecution  contended  that  this 
running  away  was  a  flight  from  the  scene, 
as  of  one  guilty  of  the  crime  charged,  the 
defeudau  t  claimed  In  his  testimony  that  be 
did  so  to  avoid  the  friends  of  Ab  Mow, 
who  were  chasing  the  former.  Such  being 
the  facts  in  evidence,  of  a  conflicting  nat- 
ure, aa  to  the  character  of  the  flight,  it 
wafl  for  the  Jury  to  say  whether  it  was  a 
flight  such  a«  tended  to  show  guilt,  or  a 
flight  merely  to  avoid  injury.  The  instruc- 
tion assumes  that  it  was  a  flight  of  the  de- 
fendant of  a  kind  which  tended  to  estab- 
lish his  guilt.  This  w^as,  under  the  facts 
of  this  case,  an  Instruction  which  in  effect 
excluded  the  defendant's  account  of  the 
nature  of  his  running  away  from  the 
jury,  and  was  therefore  erroneous.  An- 
other portion  of  the  charge  to  which  the 
defendant  makes  ol>jection  is  to  be  found 
In  the  transcript  at  folios  47  and  48.  The 
counsel  for  defendant  contends  that  "It  la 
not  necesBar.v  that  the  particulars  of  the 
transtiction  given  In  evidence  by  the  de- 
fendant to  sustain  the  pica  of  self-defense 
should  be  sufficient  to  satisfy  the  minds  of 
the  jury  It  is  sufficient  If  they  raise  a  rea- 
sonable doubt  in  the  minds  of  the  jurors 
as  to  the  guilt  of  the  defendant,  and.  If 
they  do  raise  such  reasonable  doubt,  then 
the  defendant  is  entitled  to  an  acquittal." 
While  the  language  used,  to  which  objec- 
tion is  thus  made,  is  not  so  clear  as  It 
might  have  been,  we  do  not  think  It  prej- 
udicial error,  in  view  of  the  last  clause 
thereof,  which  contains  a  statement  of  the 
rule  that  to  find  the  defendant  guilty  the 
jury  must  hare  no  reasonable  doubt  as 
to  the  sufficiency  of  the  facts  offered  in  evi- 
dence to  establish  the  defendant's  guilt. 
It  is  further  assigned  as  error  that  the 
court,  over  the  defendant's  objection,  per- 
mitted this  question  to  be  put  to  the  wit- 
ness Ah  Mow :  "  Did  any  one  speak  to  you 
about  a  dismissal  of  thectise?"  The  an- 
swer was  that  two  persons  other  than 
the  defendant  had  approached  the  wit- 
ness,  and  offered  him  a  bribe  not  to  prose- 
cute the  defendant.  The  answer  made  to 
the  question  was  In  response  to  It,  because 
the  question  was  one  which  called  for  the 
acts  of  "any  one"  In  relation  to  speaking 
about  "the  dismissal  of  the  case."  The 
evidence  brought  out  In  the  answer  was 
irrelevant,  because  It  did  not  connect  the 
defendant,  or  any  oneauthorized  to  act  for 
him,  with  the  alleged  attempt  to  bribe 
the  witness  to  have  the  prosecution  dis- 
missed. The  court  should  have  required 
the  prosecution  to  state  whether  they 
proposed  to  connect  thedefendantwlth  it, 
and  the  question  to  be  so  framed  as  that 
It  would  have  directed  the  witness  to 
state  If  he  knew  what  the  defendant,  or  an 
authorized  agent,  had  done  In  the  matter, 
and  not  have  allowed  it  to  be  put  in  such 
a  way  as  that  the  acts  of  any  person  what- 
soever, even  an  unauthorized  one,  could  be 
given  in  evidence.  The  ruling  of  the  court 
was  right  in  aiterwards  excluding  similai 
evidence  as  to  what  the  cousin  of  Ah  Mow, 
the  prosecuting  witness,  had  done  and 
said  with  a  view  to  getting  money  from 
Toy  Sing  Ang,  a  witness  for  the  defense, 
and  settle  the  case.    For  the  reaaona  here- 
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tofore  stated  we  advise  that  tbeiudgment 
and  order  be  reverBed. 

Gibson,  C,  concurrinfi;. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing;  opinion,  the  Judgment  and 
order  are  reversed. 

Fox,  J.,  dissentlog. 

84  Cal.  lOT 

Ja  re  Gbitfith's  Estatk.    (No.  1S,528.) 
(Supreme  Court  of  California.    May  9,  1880.) 

Al>Ui:XI8TBAT0It — ApPOISTMEST— REMOViX. 

1.  An  order  granting  letters  of  administra- 
tion is  an  adjudication  t£at  all  facts  existed  that 
were  necessary  to  give  the  court  jurisdiction  of 
the  decedent's  estate,  and  that  all  steps  had  been 
taken  that  were  necessary  to  the  issuauoe  of  such 
letters. 

2.  Ck)de  Civil  Proc.Cal.  {  1378,  provides  that 
uppn  the  filing  of  a  i>etition  for  letters  of  admin- 
istration the  clerk  must  post  notices  thereof  in 
certain  public  places  10  days  before  the  hearing. 
Held  that,  on  an  application  to  remove  an  admin- 
istrator, the  plaintiff,  in  the  absence  of  averments 
that  such  notices  were  not  posted,  will  not  be  per- 
mitted to  deny  that  he  had  notice  of  the  applica- 
tion. 

3.  In  1.  proceeding  to  remove  an  adminis- 
trator, six  afHdavits  that  the  deceased  was  not  a 
resident  of  the  county  where  the  appointment  was 
made  were  filed  with  the  petition,  but  were  not 
refiled  with  the  amended  petition.  Four  aifidavits 
to  the  contrary  were  filed  upon  the  amended  peti- 
tion, and  tiie  fact  was  found  for  the  defendant. 
Seld,  that  there  is  no  ground  for  disturbing  the 
finding. 

4.  The  fact  that  an  applicant  for  letters  of  ad- 
ministration "offered"  to  divide  commissions  with 
a  relative  of  the  deceased  if  the  latter  would  al- 
low him  to  procure  the  appointment,  and  that  he 
knew  deceased  was  not  a  resident  of  the  county 
in  which  the  application  was  made,  and  failed  to 
so  inform  the  court,  is  not  sufficient  to  maintain 
an  action  to  set  aside  the  appointment  on  the 
ground  of  fraud. 

5.  Where  the  deceased  had  property  in  two 
counties,  a  valid  appointment  of  an  aidministrator 
in  one  rendered  void  a  subsequent  appointment  in 
the  other. 

Beattt,  C.  J.,  dissenting. 

On  reliearing.  For  former  report,  see  23 
Pac.  Rep.  .528. 

Per  Curiam.  Upon  the  argument  of  this 
casu  In  bank,  we  are  satisfied  with  tlie  de- 
cision heretofore  rendered  as  correct,  and 
the  same  will  stand  as  the  decision  of  the 
court.    Order  atBrmed.    So  ordered. 


I  dissent:  Beatty,  C.  J. 


«  (M.  ill  

Fallon  v.  Brittan  et  a/.  (No.  13,846.) 
(iSu2>re?ii«  Court  of  California.  Jane  12,  1890.) 
PABTrnoN— AppKAii — Stat  oi"  Prooebdinos. 
In  a  suit  for  partition  of  lands  the  supreme 
court  will  not  order  a  stay  of  proceedings  pend- 
ing the  hearing  of  an  appeal  from  the  action  of 
the  lower  court  in  correcting  the  description,  as 
set  out  in  the  complaint  and  the  decrees,  by 
changing  "Terrine"  and  "Theresa"  street  to  "Ter- 
raine"  street,  the  proper  spelling,  and  from  an 
order  appointing  referees  to  conduct  the  sale  to 
succeed  others,  who  resigned. 

In  bank.  On  application  for  order  to 
stay  proceedings  in  partition  in  the  supe- 
rior court  ol  the  city  and  county  of  San 
Franciaco;  F.  W.  Lawlbk,  Judge. 


James  L.  Crittenden,  for  petitioner. 
Daniel  Titus,  for  respondents. 

Fox,  J.  Action  tor  the  partition  of  five 
several  parcels  of  land  held  by  the  parties 
as  tenants  in  common, — two  situate  in  the 
city  and  county  of  San  Francisco,  two 
situate  in  the  city  of  San  Josfi,  and  one 
situate  in  the  county  of  Santa  Cruz.  In- 
terlocutory decree  entered  January  6,1888, 
determining  the  interests  of  the  respective 
parties,  adjudging  that  as  to  two  of  said 
parcels, — one  situate  in  San  Francisco, 
and  one  in  San  Jos6,— partition  could  not 
be  made  without  material  injury  to  the  in- 
terests o(  the  parties,  and  directing  that,  as 
to  these  two  lots,  they  be  sold  for  purposes 
of  partition,  and  that,  as  to  the  remain- 
ing lots,  they  be  partitioned  in  due  course, 
and  appointing  three  referees  to  make  sale 
of  the  two  lots,  and  the  partition  of  the 
others.  From  this  decree  appeal  was 
taken,  January  0, 1888,  to  this  court.  On 
the  appeal  this  decree  was  affirmed,  and 
the  appeal  dismissed  February  6,  1890.' 
Upon  thegoingdown  of  the reui/tt/tur,  the 
referees  originally  appointed  to  make  the 
partition  and  conduct  the  sale  resigned, 
and  the  court  by  order  appointed  other 
referees  in  their  stead.  It  was  also  then 
discovered  that,  in  describing  one  of  the 
lots  in  the  city  of  San  Jos6,  there  was  a 
clerical  error  in  the  complaint,  which 
spelled  the  name  of  an  abutting  street  on 
the  west  as"Terrine,  "when  itsiiould  have 
been  spelled  "Terraine. "  The  court  or- 
dered the  complaint  amended  so  as  to  cor- 
rect this  clerical  error,antl  properly  spell  the 
name  of  the  street,  "Terraine. "  It  was  al- 
so discovered  that,  as  to  the  same  lot  and 
the  same  boundary,  a  clerical  error  hud 
crept  into  both  the  findings  and  decree, 
and  in  each  the  street  abutting  on  the 
west  was  described  as  "Theresa  Street." 
The  court  ordered  this  mistake  corrected 
by  amending  both  the  findings  and  decree 
by  striking  out  the  word  "Theresa"  wher- 
ever it  occurred,  and  inserting  in  lieu 
thereof  the  word  "Terraine.  "  From  these 
orders,  and  from  this  decree  "as  amended," 
one  of  the  defendants  again  appealed  to 
this  court.  May  7, 1890.  Subisequently,  the 
appellant  finding  that,  notwithstamllng 
the  perfection  of  her  appeal,  the  referees 
had  advertised  for  sale  the  lots  which  by 
the  decree  were  ordered  to  be  sold  for  pur- 
poses of  partition, — of  which,  however, 
the  one  affected  by  these  so-called  amend- 
ments is  not  one,— she  applied  to  this 
court  for  a  supersedeas,  or  order  staying 
all  proceedings  in  said  case  pending  the 
hearing  of  her  appeal.  An  order  to  show 
cause  was  issued  May  13, 1890,  and  mean- 
time proceedings  were  stayed.  Upon  the 
hearing  of  such  order,  the  facts  as  above 
stated  are  made  to  appear  by  affidavit; 
and  on  the  facts  appellant  insists  that  the 
amendments  made  make  this  a  new  decree, 
from  which  she  has  a  right  of  appeal,  and 
pending  appeal  to  have  all  proceedings 
stayed. 

These  amendments,  other  than  the  ap- 
pointment of  new  referees  in  the  place  of 
tliose  who  had  resigned,  are  the  mere  cor- 
rection of  clerical  errors  patent  upon  the 

'No  opinion. 
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face  of  the  record.  The  lot  affected  by 
them  wuK  amply  described  In  divers  ways, 
to  fix  ItH  identity,  clvlng  abutting  stn^ets 
on  all  sides,  giving  distances  on  each  line, 
and  winding  up  by  declaring  that  It  is  the 
property  ivnown  as  the  "Fallon  Home- 
stead." It  Is  also  shown  upon  this  hear- 
ing that  there  is  no  street  in  iSan  Jos6,  the 
name  of  which  is  spelled  "Terrlne,"  but 
there  is  one  spelled  "  Terraine, "  and  that 
It  is  situate  at  the  point  called  for  by  the 
other  ijortions  of  the  description  given. 
It  is  also.iu  nice  manner,  shown  that  there 
is  no  street  in  San  Jos6  named  "Theresa 
Street."  There  is  a  street  called  "Santa 
Teresa  Street,"  but  It  Is  some  500  feet 
west  of  Terrains  street.  To  extend  the 
lines  to  that  street,  Terraine  street  must 
be  crossed,  and  several  hundred  feet  added 
to  the  lines  given  In  the  description. 
While  it  is  true  that  monuments  control 
distances,  they  must  not  be  fictitious  mon- 
uments, nor  monuments  not  called  for; 
and  a  monument  which  will  conform  to 
distances  must  not  be  ignored  simply  be- 
cause a  single  letter  has  been  omitted  in 
spelling  its  name.  The  court  had  the  right 
at  any  time,  In  furtiierance  of  justice,  to 
authorize  the  correction  of  this  mistake  in 
the  complaint, — a  mistake  which  was 
merely  clerical,  and  did  not  go  to  the  mer- 
its of  the  cause.  SeeCode  Civil  Proc.  S  473, 
and  cases  cited  in  the  note  to  the  se<'.tIon 
In  Deeriug's  edition.  And  it  bad  the  right 
to  correct  clerical  errors  in  Its  Judgment, 
where  it  could  be  done  from  the  record. 
Dreyfuss  v.  Tompkins.  67  Cal.  340,  7  Pac. 
Bep.  732;  Swain  v.  Naglee,  19  Cal.  127; 
Frcem.  Judgm.  §  71  et  seq.  And  this  might 
be  doneeven  after  an  appeal,  and  affirmance 
of  the  judgment.  Rousset  v.  Boyle,  45  Cal. 
64.  And  such  correction  did  not  operate 
to  extend  the  time  for  taking  an  appeal 
from  tlie  decree.  Society  v.  Ilorton,  63 
Cal.  310. 

The  appointment  of  new  referees  in  place 
of  those  who  had  resigned  was  the  mere 
designation  of  proper  and  competent  per- 
sons to  carry  into  effect  the  decree  of  the 
court  already  entered.  Their  proceedings 
would  be  subject  to  review  by  the  court 
upon  the  coining  in  of  their  report,  and 
the  action  uf  the  court  thereon  might  be 
reviewed  in  this  court  upon  an  appeal 
from  tlie  final  judgment  of  partition ;  but 
we  cannot  conceive  that  it  is  the  right  of 
a  party,  every  time  the  court,  by  reason 
of  death,  resignation,  or  other  disability, 
finds  it  necessary  to  appoint  a  new  referee 
to  carry  its  interlocutory  decree  into  effect, 
to  stay  all  proceedings  by  appeal  from 
such  an  order.  Such  a  course  might  lead 
to  interminable  litigation,  and  utterly  de- 
feat the  execution  of  the  Judgment  of  the 
court.  Even  where  referees  have  acted 
and  reported,  if  the  court  does  not  ap- 
prove their  report,  it  may  appoint  new 
referees  (Code  Civil  Proc.  §766;)  and  the 
order  appointing  referees  does  not,  of 
itself,  seem  to  be  an  order  from  which  ap- 
peal may  be  taken.  The  motion  for  super- 
tiadriis  or  stay  of  proceedings  is  denied, 
and  the  order  heretofore  made,  staj'ing 
proceedings,  is  discharged. 

We  concur:  Beatty,  C  J. ;  Sbarpbtsin, 
J. ;  McFarland,  J . ;  Paterson,  J. 


(CiJ. 

8S  Cal.   t 
EVERSDON  V.  Mayhew.     (No.  12,517.) 
{Supretne  Count  of  California.    July  8,  1890.) 
Trusts— Plbadcjo — ^Notice— Ktidbiice. 

1.  Flaintitt's  mother,  a  widow,  purchased 
town  lots  from  one  in  possession,  taking  the  title 
in  an  assumed  name,  entered  into  possession,  and 
lived  upon  the  property  until  her  second  mar- 
riage, when  her  husband  lived  with  her.  The 
mustier  died  intestate,  leaving  as  her  heirs  her 
husband  and  plaintiff.  Prior  to  her  second  mar- 
riage the  United  States  issued  a  patent  to  the  town- 
site  to  the  county  Judge,  in  trust  for  the  several 
use  and  benefit  of  the  occupants,  according  to  the 
respective  interests.  After  her  death  the  hus- 
band applied  for  and  obtained  a  certificate  of  ti- 
tle to  the  whole  of  the  property  in  his  own  name, 
which  title  by  conveyances  became  vested  in  de- 
fendant. Plaintiff  commenced  ejectment,  claim- 
ing the  entire  property;  the  complaint  alleging 
that  the  husband  had  obtained  the  title  by  fraud. 
On  the  first  appeal  the  court  held  that  uie  com- 
plaint stated  a  cause  of  action  in  ejectment.  On 
the  second  appeal  the  husband  was  held  to  have 
taken  the  title  in  trust  forplaintifftotheextent  of 
her  interest,  by  virtue  of  the  relationship  between 
them  as  co-heirs,  and  decreed  to  plaintiff  a  half 
interest  therein.  Held,  that  the  suffloiency  of  the 
complaint,  as  stating  a  case  of  action  for  the  en- 
forcement of  a  trust,  was  established  by  that  ap- 
peal, and,  no  specfio  objection  having  been  raised 
as  to  misjoinder  of  causes  or  variance,  the  objec- 
tion will  not  be  considered  on  the  third  appeal. 

2.  On  the  second  appeal  the  defendant  was 
held  to  have  had  constructive  notice  of  plaintiff's 
rights,  but  tliat  the  answer  failed  to  present  the 
defense.  On  the  third  trial  the  answer  was 
amended,  and,  while  the  record  introduced  failed 
to  show  the  husband's  application,  it  contained 
the  certificate  of  title,  which  recited  that  the 
husband  duly  made  claim  and  application  in  writ- 
ing. Held,  that  the  defendant  had  notice  that  an 
application  had  been  filed,  and  that  it  would  be 
presumed  that  it  was  on  file  when  defendant  pur- 
chased, and  that  it  set  forth  the  only  title  the  hus- 
band had,  which  was  a  claim  through  the  wife. 

Beattt,  C.  J.,  dissenting. 
8.  It  is  not  error  to  admit  in  evidence  a  copy 
of  a  deed  without  producing  the  original,  where 
only  a  general  objection  is  made  to  its  admissi- 
bility. 

In  bank.  On  rehearing.  For  statement 
of  facte,  see  former  opinion,  21  Pac.  Ren. 
431. 

John  F.  Ellison  and  J.  Chadhonrne,  for 
appellant.  Cbipman  &  Garter,  for  re- 
spondent. 

Works,  J.  This  case  was  affirmed  in 
department  1,  and  a  rehearing  granted. 
We  have  again  given  It  our  careful  atten- 
tion, and  are  satisfied  that  the  correctcon- 
cluslon  was  reached  on  the  former  hear- 
ing, for  tlie  reasons  stated  in  the  opinion 
of  Commissioner  Haynk.  It  was  claimed 
In  the  petition  for  a  rehearing  that  the 
statute  of  1808,  (St.  1867-68,  p.  489,)  re- 
ferred to  and  relied  upon  in  the  opinion  of 
the  learned  commissioner  as  affording  no- 
tice to  the  defendant  of  the  plaintiff's  title, 
was  not  the  one  under  which  the  deed  of 
the  county  Judge  to  Wesson  was  made. 
We  think  counsel  are  right  in  this  conten- 
tion, and  that  the  wrong  statute  was  re- 
ferred to  by  mistake.  But  In  our  opinion 
this  does  not  materially  affect  the  ques- 
tion of  notice.  There  was  a  deed  of  record 
from  one  Stafford  to  Mrs.  Wasson,  by 
the  name  of  Ann  Watson,  before  her  mar- 
riage. This  deed  showed  the  conveyance 
of  the  property  to  another  than  tlie  de- 
fendant's grantor,  Wasson,  and  was  suffi- 
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clent  to  put  blm  upon  Inqnlry  aa  to  tha 
true  condition  of  bis  title.  And  the  evi- 
dence clearly  shows  that  a  very  sllstat  de- 
gree of  inquiry  and  diligence  would  hare 
apprised  him  of  the  fact  that  the  plaintiff 
was  cbe  equitable  owner  of  one-half  of  the 
property  in  controTersy.  In  all  other  re- 
Bi>ect8  tlieopinlon  of  Commissioner Hatnb 
Is  approved.    Judgment  affirmed. 

We  concur:  Patkrson,  J.:  Fox.  J.; 
Shabfviun,  J.;  McFarlano.  J. 

(84  Cal.  at) 

Abbbl  «t  aL  T.  Clabk.    (No.  18,511.) 

(Supreme  Court  of  CaUfon^la.    Vaj  81, 1880.) 

CoHMirvnoaAL  Law— Titlis  ov  Laws— Fouoa 
Pown. 

1.  nie  saUect  «f  an  act,  porovidinK  for  the  vao- 
cliiation  of  ohiidren  before  they  shall  De  adinitted 
to  any  of  the  pnblio  aohools,  Sa  sufficiently  ez- 
iceaaed  in  the  title,  "An  act  to  encourage  and 
wovide  for  a  general  racdnation  In  the  state  of 
Oidifemia,"  (Bt  Cal.  1889,  p.  Si.)  within  the 
weening  of  Const.  Cal.  art  4,  |  84,  declaring  that 
every  act  shall  embrace  but  one  subject,  which 
shall  be  expressed  in  its  title. 

2.  The  act  operating  nniformly  on  all  who  at- 
tend the  pablio  schools  of  the  state  is  general  in 
its  scope,  thoui^  it  does  not  inolnde  all  classes  of 
indiTidoaU  in  the  state. 

8.  Vaooinatimi  being  the  most  eSeotlTe  meth- 
od known  of  inereuting  tlie  spread  of  a  deadly 
•nd  highly  oontagioos  disease,  the  legislature  can, 
nnder  Const.  Cal.  art.  19,  1 1,  giving  it  power  to 
notect  the  state  firom  persons  suffering  from  con- 
tagions diseases,  enact  that  the  scholars  of  the 
■oblie  schools,  oonstltnting  a  general  class,  shall 
M  subjected  to  it. 

Commisslonets*  decision.  In  bank.  Ap- 
peal from  superior  court,  Santa  Oua  coun- 
ty.   F.  J.  McCann,  Judge. 

B.  E.  Bacon,  for  appellant.  Wm.  T. 
Jeter,  Dlst.  Atty.,  for  respondent. 

OiBSON,  C.  This  was  a  proceeding  tor  a 
writ  of  mandaniva  to  compel  the  defend- 
ant, who  Is  the  principal  of  a  public  school 
In  the  city  of  Santa  Cruz,  to  admit  James 
Abeel  as  a  scholar.  The  trial  court  gave 
Judgment  tor  the  defendant,  and  the  plain- 
tiffs appeal.  The  only  ground  upon  which 
admission  to  the  school  was  refused  was 
that  said  James  Abeel  had  not  complied 
with  the  provisions  of  what  is  known  as 
the"  Vaccination  Act. "  This  act  provides, 
bi  substance,  that  the  trustees  o!  the  sev- 
eral common-school  districts  and  boards 
of  common-school  government  of  the 
cities  and  towns  in  this  state  shall  "ex- 
clude from  the  beneflts  of  the  common 
schools  therein  any  child  or  any  person 
who  has  not  been  vaccinated,  until  such 
time  when  said  child  or  person  shall  be 
BuccessfuUy  vaccinated:  provided,  that 
any  practicing  and  licensed  physician  may 
certify  that  the  child  or  person  has  used 
due  diligence,  and  cannot  be  vaccinated  so 
as  to  produce  a  successful  vaccination, 
whereupon  such  child  or  person  shall  be 
excepted  from  the  operation  of  this  act. " 
It  is  further  provided  that  the  trustees, 
etc.,  shall  provide  vaccine  virus  for  chil- 
dren whose  parents  are  not  able  to  have 
them  vaccinated,  and  that  the  expenses 
thereof  shall  be  defrayed  oat  of  the  school 
land ;  and  if  there  is  not  sufficient  money 
la  such  fund  to  meet  such  expenses,  a  tax 


shall  be  levied  for  that  purpose.  St.  Cal. 
1889,  p.  32.  The  appellants  contend  hera 
that  the  act  is  unconstitutional,  for  two 
reasons:  (1)  The  subject  of  the  act  is  not 
expressed  in  its  title;  and  (2)  it  is  special, 
and  not  general,  in  Its  scope. 

1.  Theconstitution  declares:  "Every  act 
shall  embrace  but  one  subject,  which  sub- 
ject shall  be  expressed  in  its  title.  But  It 
any  subject  shall  be  embraced  in  an  act 
which  shall  not  be  expressed  in  its  title 
such  act  shall  be  void  only  as  to  so  mucb 
thereof  as  shall  not  be  expressed  in  its 
title."  Article 4,  S  24.  The  main  object  oC 
this  provision  is  to  prevent  legislators  and 
the  public  from  being  entrapped  by  mis- 
leading titles  to  bills  whereby  legislation 
relating  to  one  subject  might  be  obtained 
under  the  title  of  another.  Kurts  v.  Peo- 
ple, 88  Mich.  282;  Boyd  v.  State,  63  Ala.  605; 
HannibalT.  Marion  Ck>.,69  Mo.  675;  Robin- 
son T.Skipworth,  23Ind.317;  Commission- 
ers of  Marion  Co.  v.  Commissioners  of  Har- 
vey Co.,  26 Kan.  197 ;  Howell  v.  State,  71  Oa. 
S27.  And  it  must  receive  a  reasonable, 
and  not  a  narrow  or  technical,  construc- 
tion. See  Stone  v.  Brown,  64  Tex.  342; 
Breen  v.  RaUroad  Co., 44  Tex. 305:  Stater. 
Ranson,  73  Mo.  86;  In  re  Public  Parks,  88 
N.  Y.  439, 440 ;  Lamed  v.  Tleman,  110  111.  177 ; 
Mills  v.Charleton,29Wi8.410;  McAunlcb  ▼. 
Railroad  Co.,  20  Iowa,  342;  Cooley,  Const. 
Lim.  146.  The  title  of  the  act  In  question 
here  Is  as  follows :"  An  act  to  encourage 
and  provide  for  a  general  vaccination  in 
the  state  of  California."  Now,  whatis  the 
subject  expressed  In  it?  Clearly  vaccina- 
tion, and  that  only.  This  is  also  the  sub- 
ject of  the  act  Itself.  It  is  true  that  the 
term  "  vaccination  "  in  the  title  is  qualified 
by  the  adjective  "general,"  which  makes  it 
broad  enough  to  include  all  the  people  of 
the  state;  while  the  body  of  the  act  relate 
to  only  a  certain  general  class  lathe  state, 
viz.,  scholars  of  the  public  schools,  and 
those  who  desire  to  become  such.  But  we 
think  that  under  the  rules  of  construction 
above  stated,  that  the  term  "general"  in 
the  title  applies  to  that  general  class  speci- 
fied in  the  act;  and  that  neither  the  leg:lB- 
latoi's  nor  the  public  could  be  misled  by 
the  manner  in  which  the  subject  of  the  act 
is  expressed  in  the  title.  It  seems  to  be 
well  settled  that  it  is  not  necessary  that 
the  title  of  an  act  should  embrace  an  ab- 
stract or  catalogue  of  its  contents.  See 
Montclalr  v.Itamsdell,  107  IT.  S.  155,  2  Sup. 
Ct.  Rep.  391;  People  v.  Hazel  wood,  116  111. 
327,  6N.  E.  Rep.4S0;  Hope  v.  Gainesville,  72 
Ga.  250;  Allegheny  Co.  Home's  Case,  77 
Pa.  St.  80;  Lockhart  v.  Troy,  48  Ala.  584; 
State  V.  Barrett,  27  Kan.  218;  Brewster  v. 
Syracuse,  19  N.  Y.  117. 

2.  The  legislature  shall  not  pass  local  or 
special  laws  in  certain  enumerated  cases, 
among  which  the  ttct  in  question  does  not 
come,  nor  in  other  cases  where  a  general 
law  can  apply.  Const,  art.  4,  §  25.  The 
act  here  is  not  obnoxious  to  this  provision. 
It  embraces,  and  is  designed  to  act  nni- 
formly upon,  all  who  do  or  may  attend 
the  public  schools  of  the  state.  Such 
schools  are,  by  article  9,  $  6,  of  the  consti- 
tution, defined  as  follows:  "The  public 
school  system  shall  include  primary  and 
grammar  schools,  and  such  high  schools, 
evening  schools,  normal  schools,  and  tech- 
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nlcal  achools  as  may  be  estabUabed  by  tbe 
legUlature.  or  by  mantdpul  or  district  au- 
thority." The  class  that  does  or  may  at- 
toud  such  schools  is  certainly  a  large  and 
general  one,  and  we  cannot  conceive  how 
It  could  be  more  general  in  its  nature.  An 
act,  to  be  general  in  Its  scope,  need  not  In- 
clude all  classes  of  individuals  In  the  state. 
It  answers  the  constitutional  requirement 
if  it  relates  to  and  operatfs  uniformly 
upon  the  whole  of  any  single  class,  as  we 
un  satisfied  the  act  b^ore  us  does. 

It  Is  suggested  that  the  subject  of  tbe 
racclnatlon  act  is  not  within  the  scope  of 
a  police  regulation.  The  legislature  bas 
power  to  enact  such  laws  as  It  may  deem 
necessary,  not  repugnant  to  tbe  constitu- 
tion, to  secure  and  main  tain  the  health  and 
prosperity  of  the  state,  by  subjecting  both 
persons  and  property  to  such  reasonable 
restraints  and  burdens  as  w>U  effectuate 
such  objects.  See  article  19,  v  !•  The  act 
referred  to  is  designed  to  prevent  the  dis- 
semination of  what,  notwithstanding  all 
that  medical  science  has  done  to  reduce  its 
severity,  still  remains  a  highly  conta- 
gious and  much-dreaded  disease.  While 
vaccination  may  not  b'  ^he  best  and  safest 
preventive  possible,  e.iperience  and  ob- 
servation, the  test  of  the  value  of  such  dis- 
coveries, dating  from  the  year  1796,  when 
Jenner  disclosed  It  to  the  world,  have 
proved  It  to  be  the  best  method  known  to 
medical  science  to  lessen  the  liability  to 
Infection  with  tbe  disease.  This  being  so, 
it  seems  highly  proper  that  the  spread  of 
sraalt-pox  through  the  public  schools 
should  be  prevented  or  lessened  by  vac- 
cination, thus  affording  protection  both 
to  the  scholars  and  the  «M>mmunity.  Vac- 
cination, then,  being  tiae  most  effective 
method  known  of  preventing  the  spread 
of  the  disease  referred  to.  It  was  for  the 
legislature  to  determine  whether  tbe  schol- 
ars of  the  public  schools  should  be  subject- 
ed to  it,  and  we  think  It  was  justified  in 
deeming  it  a  neceauary  and  salutary  bur- 
den to  impose  upon  that  general  class. 
The  remarks  of  Judge  Cooley  in  his  work 
on  Constitutional  Lilm['*^«tlons,  page  156, 
are  applicable  here,  whet-he  says:  "What 
Is  for  the  public  good,  and  what  are  pub- 
lic purposes,  and  what  does  properly  con- 
stitute a  public  burden,  are  questions 
which  the  legislature  must  decide  upon  its 
own  Judgment,  and  in  respect  to  which  it 
is  vested  with  a  large  discretion  which 
cannot  be  controlled  by  the  courts,  except, 
perhaps,  where  its  action  is  clearly  evasive, 
and  where,  under  pretense  of  a  lawful  au- 
thority, It  bas  assumed  to  exercise  one 
that  is  unlawful."  We  therefore  advise 
that  tbe  Judgment  be  affirmed. 

We  concur:  Bbloheb,  C.  C,  and  Footb, 
C. 

Per  Ccriau.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(84  Cal.  STO)  — — 

People  v.  Thoupsom.    (No.  20,633.) 
^Supreme  Contrt  qf  Cat^/iomia.    June  8S,  18S0.) 

Ojumisal  Law— PsELnnNABT  Hiariko — OsvaoT- 
IVB  COMMITUBNT — CoNrBssion. 
1.  Where  a  magistrate  before  whom  defendant, 
charged  with  robbery,  had  Um  preUmlaacy 


iaatioii,  does  not  ladone  a  prcper  order  of  com 
mitment  on  the  complaint,  the  superior  oonrt  ao- 
qnires  no  Joriadiction  over  defendaA,  and  the  pa- 
pen  tent  up  by  the  masistrate  have  no  place  in 
that  oonrt.  The  oomplahit  may  therefore  be  sent 
back  to  the  mafistrata  to  be  indorsed  as  required 
by  Fen.  Code  Cal.  |  873,  which  provides  that  the 
order  ahall  recite  that  the  preliminary  ezaminatiOB 
showed  a  public  offense  to  have  beea  ocmmltted, 
and  that  there  Is  probable  cause  to  believe  de- 
fendant ^ilty  thereof;  the  ma^strate's  docket 
showing  that  these  were  the  facts. 

a.  Where  an  information  is  lUed  In  the  superior 
ooort,  based  oo  a  defective  order  of  onmnitmea^ 
there  Is  no  action  pending  before  that  court;  and  a 
deposition  of  the  oomplalnlng  witness,  tidcen  by  a 
Jndge  of  thatooort  before  the  order  of  commitment 
was  corrected,  Is  not  admissible  on  the  trial  under 
a  second  valid  Information;  Fen.  Code  CaL  ||  S79, 
883,  providing  that  a  Judge  of  the  court  la  which 
an 'action  Is  pending"  may  take  the  deposition  ofa 
material  witness  for  the  people  where  there  is 
ground  to  believe  that  he  will  not  be  present  at 
the  trial,  and  that  he  Issnable  to  procure  soreties 
for  his  sppearanoe. 

8.  Negleot  by  the  magistrate  to  comply  with 
Fen.  Code  CaL  |  875,  which  provides  that  In  ball- 
able  offenses  the  order  of  commitment  shaU  redte 
the  amount  of  defendant's  bail,  wiU  not  defeat 
the  JnrisdioUon  of  the  superior  court  over  an  In- 
formation based  on  such  order,  which  shows  that 
the  magistrate  has  properly  conducted  the  pre- 
liminary examination,  and  has  adjudged  that  de- 
fendant should  be  tried  for  the  offense  and  be 
committed  to  the  proper  offloer  for  that  purpose. 

4.  Advioe  by  the  sheriff  to  defendant,  an  18- 
year-old  boy,  that  It  would  be  better  for  him  to 
confess,  will  ezolude  a  oonfeoslon  made  in  reli- 
ance thereon. 

Commisslonen'  decision.  Department 
1.  Appeal  from  superior  court,  Tehama 
county ;  Cbables  P.  Bratn&bd,  Judge. 

Information  against  John  Thompson 
tor  robbery.  He  was  convicted  of  grand 
larceny,  and  appeals.  Pen.  Code  Cal.  {  873, 
provides:  "If  •  •  •  it  appears  from 
the  examination  that  a  public  offmse  has 
been  committed,  and  there  is  sufficient 
cause  to  believe  the  defendant  guilty 
thereof,  the  magistrate  must  make  or  in- 
dorse on  tbe  deposition  an  order,  signed 
by  him,  to  tbe  following  effect:  'It  ap- 
pearing to  me  that  the  offense  In  tbewltn- 
la  deposition  mentioned  •  •  •  has  been 
committed,  and  that  there  is  sufficient 
cause  to  believe  the  witbln-named  A.  B. 
guilty  thereof,  I  order  that  he  be  held  to 
answer  to  the  same,  and  committed  to 
the  sheriff  of  .'"  Section  875  pro- 
vides :  "  If  the  offense  is  bailable,  and  the 
defendant  is  admitted  to  bail,  the  follow- 
ing words  must  be  added  to  the  order: 
'And  that  he  be  admitted  to  bail  In  tbe 

sum  of dollars,  and  Is  committed 

to  the  sheriff  of  the  county  of  ,  until 

he  gives  such  ball.' "  Section  879  provides : 
"When  the  magistrate  or  a  judge  of  the 
court  in  which  the  action  is  pending  Is 
satisfied,  by  proof  on  oath,  that  there  la 
reason  to  believe  that  any  [material]  wit- 
ness [for  the  people]  will  not  appear  and 
testify,  unless  security  is  required,  he  may 
order  the  witness  to  en  ter  into  a  written  un- 
dertaking, with  sureties,  in  such  sum  as  he 
may  deem  proper,  for  his  appearance." 
Section  S82  provides:  "  When,  however,  It 
satisfactorUy  appears  by  examination,  on 
oath  of  tbe  witness,  or  any  other  person, 
that  the  witness  Is  unable  to  procure  sure- 
ties, be  may  be  forthwith  condltionaUy 
examined  on  behalf  of  the  people. " 
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S.  V.  Bitcbcock  and  R.  E.  Ragland,  for 
appellant.  A.  M.  McCoy,  Dist.  Atty.,  and 
Geo.  A.  Johnson,  Atty.  Gen.,  for  the  Peo- 
ple. 

FooTE,  C.  The  defendant  wae  convicted 
of  grand  larceny  upon  an  information 
charging  taim  wltli  robbery.  He  appeals 
from  the  judgment  therein  rendered,  and 
from  an  order  denying  a  new  trial.  His 
first  point  is  that  the  court  erred  In  refus- 
ing to  set  aside  an  Information  filed  on 
the  23d  of  October,  1880.  An  information 
for  the  same  offense  bad  been  filed  on  the 
7th  of  September,  1889,  and  was  set  aside, 
on  motion,  on  the  Blst  of  October,  1889, 
after  The  second  information  had  been 
filed.  The  reasons  assigned  wby  the  court 
should  have  set  atiide  the  last  Information 
are  that  the  magistrate  who  examined 
the  defendant  made  a  defective  commit- 
ment, and  that,  therefore,  the  information 
h(kd  no  proper  basis  on  which  to  rest,  and 
the  district  attorney  no  authority  to  file 
it.  It  is  truetbat  the  indorsement  upon  the 
deposition  or  complaint,  as  first  made  on 
the  13tb  of  August,  1889,  aud  returned  to 
the  superior  court,  was  not  in  accordance 
with  the  statute,  and  that  the  informa- 
tion based  on  it  was  properly  set  aside. 
There  being  no  proper  commitment  nor 
information  before  the  superior  court,  that 
tribunal  could  not  try  the  defendant,  and 
the  papers  thus  sent  up  by  the  magistrate 
had  no  place  in  such  court.  We  see  no 
reason  why  they  could  not  be  sent  back 
to  the  magistrate,  as  they  were  by  order 
of  thesuperlor  court  of  the  29th  of  October, 
1889,  and  indorsed  under  section  872,  Pen. 
Code,  if  the  docket  of  such  magistrate 
showed,  as  It  did,  that  he  had  conducted 
the  examination  of  the  defendant,  and  had 
determined  upon  the  evidence  adduced 
that  it  was  sufllclent,  and  that  the  defend- 
ant ought  to  be  tried  In  the  superior 
court,  which  had  jurisdiction  of  the  offense 
with  which  he  was  charged.  The  matter 
stood  just  as  it  the  magistrate,  after  an 
examination  which  bad  satisfied  him  of 
the  defendant's  probableguUt,  had  decided 
and  entered  such  determination  on  bis 
docket,  that  the  defendant  should  be  tried, 
and  had  sent  up  the  deposition,  com- 
plaint, and  other  papers  without  any  in- 
dorsement whatever.  In  such  an  event 
the  matter  would  be  In  the  same  condi- 
tion as  If  he  had  retained  the  papers  In  his 
own  office, and  had  thereafter  a  time, dis- 
covered his  own  laches  in  not  indorsing 
and  sending  them  up  to  the  proper  court. 
Indorsed  a  proper  order  of  commitment  on 
the  complaint,  no  evidence  having  been 
reduced  to  writing,  and  then  sent  It  up  to 
the  trial  court.  If  the  papers  from  the 
magistrate's  court  were  not  legally  filed, 
and  had  no  place  in  the  superior  court, 
they  were  still  in  the  magistrate's  court, 
and  be  could  make  a  proper  commitment, 
being  guided  by  his  docket,  to  show  what 
he  bad  actually  done  at  the  preliminary 
examination.  If  the  commitment  as  last 
made  b.v  the  magistrate  Is  good  under 
sections  872  and  875,  Pen.  Code,  then  there 
is  no  merit  in  the  point  raised  by  the  de- 
fendant. So  faras  section872  Isconcerned, 
the  commitment  of  29th  of  October,  1889, 
is  sufiicient  to  satisfy  its  terms;  and  It  Is 
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shown  by  such  commitment  that  the  mag- 
istrate examined  into  the  merits  of  the 
charge  against  the  defendant,  was  satis- 
fied that  he  was  guilty,  and  committed 
him  for  trial  in  the  proper  court.  There  is 
no  doubt,  therefore,  that  as  to  the  prelim- 
inary examination  and  determination  of 
the  magistrate  that  the  defendant  should 
be  held  for  trial  before  the  superior  court, 
and  committed  to  the  bands  of  the  sherlll 
for  that  purpose,  the  commitment  plainly 
shows  these  necessary  facts. 

But  the  defendant  argues  that,  conced- 
ing such  to  be  tbefacts.yet  the  magistrate 
neglected  to  add  to  the  commitment,  as 
the  offense  was  bailable,  the  words,  "  and 
that  he  be  admitted  to  bail  In  the  sum  of 

dollars,  and  is  committed  to  thesher- 

10  of  the  county  until  he  gives  such  ball. " 
It  does  not  appear  to  us  that  the  mag- 
istrate's neglect  to  state  that  the  defend- 
ant is  admitted  to  ball  in  a  certain  sum. 
In  default  of  giving  which  he  Is  committed 
to  the  hands  of  the  sheriff,  goes  to  defeat 
the  Jurisdiction  of  the  trial  court  to  enter- 
tain an  information  filed  by  the  district 
attorney,  based  upon  a  commitment 
which  shows  that  the  magistrate  has 
properly  conducted  a  defendant's  prelimi- 
nary examination,  adjudged  thatheshould 
be  tried  for  his  alleged  offense  in  the  prop- 
er court,  and  committed  to  the  proper  of- 
ficer for  that  purpose.  It  is  true  that  the 
magistrate,  In  order  properly  to  perform 
his  whole  duty  in  the  premises,  ought,  un- 
der section  875,  to  have  advised  the  de- 
fendant, the  superior  court,  the  sherlH, 
and  all  others  concerned,  of  thefact  that  the 
defendant's  bail-bond  had  been  fixed,  and 
that,  on  giving  It.  he  might  be  discharged 
from  custody;  but  the  neglect  to  do  this 
does  not  vitiate  the  commitment  to  the 
extent  that  we  can  say  It  does  not  show 
that,  as  an  examining  magistrate,  he  has 
beard  the  evidence  for  and  against  the  de- 
fendant charged  with  a  certain  offense,  ad- 
judged that  there  is  probable  cause  to  be- 
lieve him  guilty  as  charged,  ordered  that 
he  be  tried  before  the  proper  court,  and 
committed  him  to  the  hands  of  the  sheriff 
that  he  may  be  thus  tried.  If  the  commit- 
ment, as  It  does,  shows  the  performance 
by  the  magistrate  of  all  his  duties,  up  to 
the  end  of  the  preliminary  examination 
into  the  defendant's  case,  the  judgment  of 
the  officer  that  theevidence  warrants  that 
he,  defendant,  should  be  put  on  trial 
for  the  offense  charged,  before  the  proper 
tribunal,  and  that  he  Is  ordered  into  the 
custody  of  the  sheriff  for  that  purpose, 
the  omission  to  indorse  that  hels  admitted 
to  ball  in  a  certain  snm,  otherwise  to  re- 
main in  custody,  Is  not  such  an  omission 
of  duty  as  vitiates  the  other  jurisdictional 
performances  of  duty.  We  therefore  con- 
cluae  that  the  court  did  not  en-  In  refusing 
to  set  aside  the  Information  of  the  23d  of 
October,  1889,  based  on  the  commitment 
of  that  date,  on  which  the  defendant  was 
tried. 

But  the  further  point  Is  made  that  the 
defendant's  rights  were  prejudiced  by  the 
admission  of  the  conditional  deposition 
of  one  Floyd,  the  prosecuting  witness, 
taken  on  the  10th  of  October,  1889,  over 
the  defendant's  objection.  Tills  deposition 
was  taken  in  the  presence  of  the  judge  of 
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the  fluperior  court,  before  the  filing  of  the 
second  information.  In  other  wi/i-ds,  it 
■waB  taken  at  a  time  when  there  wa«t  noth- 
ing before  the  superior  court  ■nhlchgave 
it  Jurisdiction  to  try  the  defendant.  For, 
as  we  have  seen,  the  first  information  of 
the  7th  of  September,  1889,  was  set  aside 
for  the  reason  tbatit  appeared  the  defend- 
ant had  nerer  been  legally  committed  for 
trial.  Was  there,  then,  any  case  pending 
against  the  defendant  in  the  superior  court 
at  the  time  the  deposition  of  Floyd,  of  Oc- 
tober 10, 1889.  was  taken?  When  the  de- 
fendant was  tried  It  was  by  virtue  of  a 
commitment  made  after  the  first  informa- 
tion was  filed,  but  before  the  second  one 
was  filed.  The  deposition  was,  therefore, 
not  taken  at  a  time  when  the  case  in 
which  the  defendant  was  tried  was  pend- 
ing. If  the  first  information  had  been  de- 
murred to,  the  demurrer  sustained,  and 
the  information  dismissed,  there  would  be 
no  caae  pending  against  the  defendant  un- 
til another  proper  information  was  filed 
against  him.  So,  In  this  case,  the  first  ln> 
formation  being  set  aside,  there  was  no 
case  pending  against  the  defendant  until 
the  second  information,  based  upon  a 
proper  order  of  commitment,  was  filed. 
If  there  was  no  case  against  the  defendant 
pending  in  the  superior  court  at  the  time 
the  deposition  was  taken,  could  a  deposi- 
tion, taken  under  section  882  of  the  Penal 
Code,  be  read  against  him  on  the  trial, 
upon  the  second  information?  It  appears 
that  when  a  magistrate  or  a  judge  of  the 
court  in  which  an  action  is  pending  is  sat- 
isfied by  proof  on  oath  that  there  is  rea- 
son to  believe  that  a  material  witness 
(whether  an  undertaking  for  his  appear- 
ance has  been  taken  by  the  committing 
magistrate  or  not,  under  section  878  of  the 
Penal  Code)  will  not  appear  and  testify 
at  the  trial  court,  to  which  the  deposi- 
tions and  statements  taken  in  the  com- 
mitting court  are  sent,  the  committing 
magistrate,  or  the  Judge  of  the  court  in 
which  the  action  is  pending,  may  order 
such  witness  to  enter  into  a  written  un- 
dertaking, with  sureties  in  any  sum  that 
such  oflicer  requiring  the  bond  may  deem 
proper,  for  his  appearance,  as  specified  in 
section  878,  supra.  By  section  882,  Pen. 
Code,  it  is  provided  that  where  such  ac- 
tion has  been  taken  by  either  of  the  offi- 
cials mentioned  in  section  879,  that  in 
the  event  "it  satisfactorily  appears  by 
examination  on  oath  of  the  witness  or 
any  other  person  that  the  witness  is  un- 
able to  procure  sureties,  he  may  be  forth- 
with conditionally  examined  on  behalf  of 
the  people, "  etc.  In  the  present  Instance 
It  appears  that  no  undertaking  had  been 
taken  from  Floj'd,  a  material  witness,  ac- 
cording to  the  pro  visions  of  section  878,  Id. 
He  was  subject  then  to  the  provisions  ol 
section  879,  supra.  Under  them  the  judge 
of  tlie  superior  court,  where  it  was  sup- 
posed the  action  against  the  defendant 
was  ponding,  proceeded  to  require  an  un- 
dertaking of  the  material  witness  with 
sureties.  The  witness  having  satisfied  the 
judge  of  that  tribunal  that  he  was  "una- 
ble to  procure  sureties, "  that  official  pro- 
ceeded to  have  the  deposition  taken  before 
himself.  It  is  clear,  as  we  have  seen,  that 
when  the  deposition  was  taken  the  action 


in  which  the  defendant  was  tried  was  not 
pending  before  the  court  over  which  that 
judge  presided.  The  committing  magis- 
trate had  not  acted  In  the  matter  of  or- 
dering a  bond  with  sureties  to  be  given  by 
the  witness  under  section  879,  supra.  The 
witness  was  under  no  obligation  to  enter 
into  the  undertaking  and  give  sureties,  be- 
cause neither  the  committing  magistrate 
nor  a  Judge  of  the  court  where  the  action 
in  which  he  was  a  material  witness  was 
pending  had  required  him  to  give  such 
a  bond.  The  conditions,  then,  under 
which  the  deposition  could  be  taken  were 
not  met,  and  the  deposition  of  Floyd,  not 
taken  while  the  case  in  which  it  was  read 
was  pending,  was  not  admissible  against 
the  defendant  on  his  trial. 

The  defendant  further  assigns  for  error 
that  the  court  erred  in  admitting  his  al- 
leged confessions  made  to  the  sheriff.  Ves- 
tal. It  Is  clear,  from  all  the  evidence 
as  to  the  inducement  which  occasioned 
this  confession,  that  it  was  brought  about 
by  the  defendant  believing  what  the  sher- 
iff told  him  would  come  to  pass, — ^that  is, 
that  it  would  be  better  for  him  to  confess. 
The  effort  is  made  to  have  It  appear  that 
such  was  not  thecase;  that  the  defendant 
did  it  of  his  own  accord,  and  not  influenced 
by  what  the  sheriff  said.  The  defendant 
was  about  18  years  of  age,  and  had  evi- 
dently heard  of  some  persons  accused  of 
crime  who  had  gotten  off  by  confessing, 
and,  imbued  with  this  notion,  he  sought 
an  interview  with  the  officer,  and  after  as- 
certaining that  his  impression,  to  a  cer- 
tain extent,  was  true, inquired  of  the  sher- 
iff whether  it  would  be  better  for  him  to 
make  a  statement  of  the  facts,  and  the 
sheriff  replied:  "I  told  him  that  I  didn't 
think  the  truth  would  hurt  anybody.  It 
would  be  better  for  him  to  come  out  and 
tell  all  he  knew  about  it  if  he  felt  that 
way."  Again,  the  sheriff  was  asked  this 
question,  concerning  the  defendant  and  his 
proposed  confession :  "  Well,  now,  his  pur- 
pose evidently  in  sending  for  you,  from 
what  was  said,  and  what  he  said  to  you, 
was  to  find  out  whether  it  would  be  bet- 
ter for  him  to  tell  what  he  knew,  or  keep 
it  to  himself?  Answer.  I  think  that  was 
it,  proliably.  Q.  But  you  left  with  him 
the  Impression  that  If  the  statement  was 
made  that  it  would  be  better  for  him  than 
to  keep  it  to  hiniself,— left  him  with  that 
Impression  on  his  mind?  A.  Well,  I  think 
I  did.  Q.  And  you,  in  that  conversation, 
in  a  general  way,  rather  encouraged  the 
idea  that  it  would  be  better  to  tell  the 
truth  than  to  keep  It,  didn't  you?  A. 
Yes,  sir. "  It  Is  evident  that  the  defendant 
sought  to  find  out  if  a  confession  would  be 
bettor  for  him,  and  that  the  sheriff  induced 
him  to  think  it  would  be  better,  and  that 
thus  Induced  he  made  it.  Such  a  confes- 
sion comes  clearlj  within  the  rule  laid 
down  in  People  v.  Barrio,  49  Cal.  345,  and 
was  not  voluntary,  but  induced  by  the 
advice  of  the  sheriff  to  the  effect,  "It  will 
be  better  for  you  to  make  a  full  disclos- 
ure ; "  concerning  which  the  rule  la  without 
exception  "  that  such  a  promise  made  by 
one  in  authority  will  exclude  a  confession. 
Public  policy  absolutely  requires  the  re- 
jection of  confessions  obtained  by  means 
of  Inducements  held  out  by  such  persons. 
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It  may  be  true,  even  in  such  cases— owing 
to  the  variety  in  character  and  circum- 
stances — that  the  promise  may  not,  in  fact, 
induce  the  confession.  But  aeltistliought 
to  succeed  in  a  large  majority  of  instances. 
It  is  wisely  adopted  as  a  rule  ol  law  ap- 
plicable to  them  all.  We  cannot  too 
BtronRly  urge  on  the  district  attorneys 
never  to  oHer  evidence  of  confessions,  ex- 
cept it  has  HrHt  been  made  to  appear  that 
they  were  made  voluntarily." 

It  further  appears  that  thecourtdld  sot 
admonish  the  Jury  under  section  1122  of 
the  Penal  Code  on  their  separations,  occur- 
ring at  adioumments  and  recess  during  the 
cuui-se  ol  the  trial.  In  the  present  case  no 
Injury  appears  to  have  resulted,  and  there 
may  have  been  no  prejudicial  error,  yet 
the  section  should  have  been  and  always 
ought  to  be  strictly  complied  with.  For 
the  reasons  stated  wead  vise  that  the  judg- 
ment and  order  be  reversed. 

We  concur:    Belcher,  C.  C. ;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  toregoiuK  opinion  the  j  udgment  and 
order  are  reversed. 
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Davis  et  a/,  v.  Caufornia  Powder  Works. 

(No.  12,295.) 

(Supreme  Court  of  California.    Jane  24,  1890.) 

Mexican  IiAks  Gbants — Cboss-Kx  a  miwatiok — 

Ihfeacbino  Witsesbes. 

1.  Defendant  claimed  title  to  lands  under  a 
grant  made  by  the  Mexican  governor  of  Cali- 
fornia in  1838.  Plaintiff  alleged  that  such  pre- 
tended grant  was  really  madeln  1848,  after  Cali- 
fornia had  become  subject  to  the  United  States. 
The  only  written  evidence  of  the  grant  was  the 
original  petition  therefor,  havinp;  upon  its  margin 
a  grant  of  the  lands  asked  for,  signed  by  the  gov- 
ernor. The  Mexican  ex-governor  nimself  testified 
to  a  positive  recollection  that  he  wrote  the  grant 
on  the  day  of  its  date,  and  another  Mexican  swore 
that  he  wrote  the  petition  on  the  same  date.  But 
there  'was  no  record  of  the  grant  in  the  archives 
of  California  for  the  time  it  was  part  of  Mexico, 
and  it  was  not  recorded  until  1848.  The  ex-gov- 
ernor was  unable  to  recollect  the  dates  of  the 
most  important  events  of  his  life,  and  the  dates 
of  many  other  grants.  Held,  a  finding  that  such 
pretended  grant  was  not  made  until  1848  was  sup- 
supported  by  some  evidence,  and  will  not  be  dis- 
turbed. 

2.  It  was  proper  on  cross-examination  to  ask 
the  ex- governor  as  to  another  grant,  to  show  that 
he  had  no  special  recollection  of  it,  when  noeflort 
was  made  to  contradict  him,  or  to  show  that  the 
making  of  such  grant  was  a  wrongful  act. 

8.  It  appearing  that  a  change  had  taken  place 
in  his  signature,  it  was  proper  to  prove  the  date 
of  another  grant  purporting  to  have  been  made 
shortly  after  the  date  of  the  grant  in  question,  in 
order  to  determine  by  a  comparison  of  the  signa- 
tures whether  the  latter  was  made  at  the  time  of 
its  date,  or  many  years  later  as  claimed  by  plain- 
tiff. 

i.  For  the  purpose  of  testing  his  recollection 
the  witness  was  asked  as  to  a  number  of  other 
grants  made  by  him.  There  are  decisions  of  the 
United  States  supreme  court  tending  to  show  that 
hewaa  guilty  of  turpitude  inmaking  these  grants. 
Seld,  the  fact  that  the  court  is  presumed  to  have 
knowledge  of  such  decisions  will  raise  no  pre- 
sumption that  it  was  inflaeuoed  thereby  in  consid- 
ering the  evidence. 

5.  A  witness  for  defendant  having  said  that 
he  had  received  a  certain  grant,  and  stated  some 
particulars  in  regard  to  it,  it  was  proper,  for  the 
porpoee  of  impeachment^  although  this  was  a  col- 


I'ateral  matter,  to  cross-examide  him  as  to  sxl<A 
ntint,  and  then  to  show  by  another  witness  that 
Wiere  was  no  trace  of  it  In  the  proper  archives. 

6.  One  who  was  formerly  a  Mexican  alcalde's 
assistant  stated  that  in  1841  or  1842  he  had  seen 
in  the  archives  the  title-papers  of  the  grantee  un- 
der whom  defendant  claims,  and  to  give  probabil- 
ity to  the  statement  testified  as  to  several  matters 
tending  to  show  his  knowledge  of  the  archives. 
On  cross-examination  as  to  the  extent  of  bis  famil- 
iarity, he  mentioned  that  he  had  seen  a  certain 
grant  therein  in  1886  or  1887.  Heid  proper  to  show 
that  such  grant  was  not  made  until  1841. 

7.  The  scribe  who  testified  as  to  a  positive 
recollection  that  he  wrote  the  petition  for  the 
grant  in  question  on  the  day  of  its  date,  Februarys, 
1838,  said  on  cross-examination  that,  while  on  his 
way  to  his  brother's  Rancho  Kl  Refugio,  he  had 
met  the  grantee,  and  that  this  was  before  he 
wrote  the  petition.  Held  proper  to  show  by  an- 
other witness  that  £1  Hefugio  was  not  granted  to 
witness'  brother  until  184tt. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  connty 
of  San  Francisco  ;  John  Hunt,  Judge. 

McAllister  &  Bergtn  and  Oarher,  Bishop 
&  Boait,  for  appellant.  Wilson  &  Wilson, 
(Samuel  M.  Wilson,  of  counsel,)  for  re- 
spondents. 

FooTE,  C.  This  action  was  brought  by 
the  plaintiffs,  Davis  and  Cowell,  the  first 
of  whom  is  now  dead,  and  the  cause  re- 
vived in  the  name  of  his  administrator, 
against  the  defendant,  the  California  Pow- 
der Works,  with  the  object  in  view  to 
quiet  title  to  a  certain  tract  of  land  lying 
on  the  east  side  of  the  San  Lorenzo  river, 
in  Santa  Cruz  county.  The  plaintiffs  had 
judgment  as  prayed  for.  From  that  no 
appeal  is  prosecuted,  but  the  one  in  hand 
Is  taken  from  an  order  denying  the  defend- 
ant a  new  trial.  Both  partiesclalm  under 
patents  issued  by  the  government  of  the 
United  States  upon  confirmed  Mexican 
grants.  The  patent  under  wliich  the  de- 
fendant claims  was  issued  after  the  com- 
mencement of  the  action,  and  was  pleaded 
by  supplemental  answer.  The  plaintiffs 
claim  title  under  their  patent,  and  also  by 
estoppel  and  adverse  possession  for  the 
statutory  length  of  time.  The  court  be- 
low found  for  the  plaintiffs  upon  the  issues 
presented  for  decision,  and  judgment  was 
thereupon  entered  on  the  findings. 

From  the  view  which  we  take  of  the 
case,  as  presented  in  a  most  voluminous 
transcript,  and  as  argued  at  great  length 
and  with  great  ability  by  counsel  on  both 
sides,  it  seems  only  necessary  to  determine 
whether  the  trial  court  was  justified  by 
the  evidence  presented  In  finding-  that  the 
grant  purporting  to  have  been  made  by 
Juan  B.  Alvarado,  the  governor  of  Cali- 
foi-nia,  then  a  part  of  the  Mexican  repub- 
lic, and  to  one  William  Bocle,  was  never 
in  fact  made,  as  Its  face  imports,  during 
the  term  of  such  governor  as  a  Mexican 
official,  but  was  made  long  after  his  func- 
tions as  such  official  had  ceased.  In  other 
words,  that  the  pretended  grant  to  Will- 
lam  Bocle  on  the  8d  day  of  February,  1838, 
under  which  the  defendant  claims,  was 
not  made  at  that  time,  but  in  the  year 
1848,  after  California  had  ceased  to  be  un- 
der Mexican  authority,  and  had  become  a 
part  of  the  territory  of  the  United  States 
of  America.  Second.  Whether  the  evidence 
in  support  of  such  findings  was,  any  of  it, 
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Improperly  admitted  by  the  trial  court. 
The  grant  to  Bocle,if  made  as  ItM  date  im- 
ports, frag  earlier  in  date  than  that  ot 
Sainsevain,  under  which  the  plaintiffs 
claim,  and  the  land  in  dispute  la  included 
in  both  patents.  If  the  evidence  sustains 
the  court  in  its  view  that  the  Bocle  grant 
was  not  made  by  Alvarado  on  the  3d  of 
February,  1838,  but  was  made  bj  him  in 
1848,  after  his  functions  as  a  Mexican  offi- 
cial bad  censed,  then,  of  course,  the  Bocle 
grant  was  fraudulently  antedated,  and  a 
patent  based  upon  it  should  never  have 
been  granted  by  the  authorities  ot  the 
United  States.  Both  sides  to  this  contro- 
versy concede  that  they  are,  ns  to  the 
patents  adverse  to  their  interests,  "third 
parties,"  within  the  meaning  of  that  lan- 
guage as  used  in  section  15  of  the  act  of 
congress  ot  March  3, 1851.  Bodrigues  r 
U.  S.,  1  Wall.  588.  And  that  the  question 
of  the  isenuineness  of  each  original  grant 
from  the  Mexican  officials  is  a  legitimate 
subject  of  inquiry  in  this  action,  provided 
such  inquiry  is  admissible  underthe  plead- 
ings ;  the  counsel  for  the  plaintiffs  claiming 
that  this  inquiry  is,  under  the  pleadings, 
admissible  as  to  the  Bocle  grant,  but  not 
as  to  the  Salnsevain  grant,  and  counsel 
for  the  defendant  claiming  that  both 
grants  are,  under  the  pleadings,  equally 
subject  to  be  nttacl:ed  as  not  being  suffi- 
cient to  carry  the  land  in  controversy. 

We  entertain  no  doubt  but  that  the 
grant  made  to  Salnsevain,  and  under 
which  the  plaintiffs  claim,  Is  valid  and 
genuine,  and  that  the  patent  to  the  same 
issued  by  the  United  States  government 
Includes  the  land  in  dispute.  The  evidence 
as  to  the  Bocle  grant,  under  which  the  de- 
fendant claims,  is,  in  the  main,  to  the  effect 
that  there  is  no  official  paper  appertaining 
to  this  grant  which  appears  anywhere  in 
the  archives  of  California,  when  a  part  of 
Mexican  territory ;  that  there  is  no  trace 
ot  any  petition,  map,  or  any  other  of  the 
necessary  title  papers  for  such  a  grant,  to 
be  found  anywhere  in  those  archives ;  that 
so  far  as  the  paper  title,  or  any  record  ot 
It,  is  concerned,  it  depends  solely  upon  a 
petition  prepared  by  Bocle  in  1838  to  Bol- 
coff,  the  alcalde  ot  thetownof  Branclforte, 
where  Bocle  then  lived,  for  such  a  grant 
as  that  official  could  make,  itself  ot  no 
value  as  a  muniment  of  title,  and  a  peti- 
tion to  Alvarado,  as  the  governor  of  Cali- 
fornia, to  grant  the  land  in  dispute,  that 
petition  having  a  marginal  writing  by 
Alvarado  granting  the  land  as  aslieu  for. 
But  no  record  appears  ever  to  have  been 
made  ot  these  papers  until  the  year  1848, 
when  they  were  recorded  in  an  alcalde 
book  at  Santa  Cruz,  after  California  had 
ceased  to  be  Mexican  territory.  This 
grant  is  striven  to  be  upheld  by  parol  tes- 
timony going  to  show  that  the  petition 
was  written  by  a  then  youth  named  Joaq- 
uin EscamiUa.  the  marginal  grant  by  Al- 
varado himself,  each  of  whom  swears  that 
they  wrote  what  defendant  claims  they 
wrote,  and  that  it  was  done  at  the  time 
which  the  paper  expresses,  viz.,  the  3d  of 
February,  1838.  The  question,  then,  is 
whether  the  evidence  of  Alvarado  and  Es- 
camillo,  supplemented  as  it  is  by  certain 
other  witnesses,  to  theelfect  that  they  saw 
*'hls  petition  and   grant  is  the  hands  ot 


Bocle  some  years  before  IMS,  Is  nncontra- 
dieted  in  any  way,  sothat  the  court  below 
had  no  legal  right  to  disregard  it. 

It  it  be  true  that,  as  a  legal  proposition, 
the  trial  court  was  authorized  to  disbe- 
lieve Alvarado  and  EscamiUo,  and  to  be- 
lieve that  the  grant  was  not  made,  as  they 
declare,  in  1838,  but  was  made  in  1848,  then 
the  finding  that  the  grant  was  a  fraud, 
and  antedated  to  deceive  the  United  States 
authorities,  is  to  be  sustained.  The  force 
to  be  attached  to  evidence  of  this  kind, 
that  in  the  case  of  an  alleged  grant,  where 
the  Mexican  archives  for  California  show 
no  existence  ot  any  of  the  papers  on  which 
the  grant  is  based,  and  parol  evidence  is 
introduced  to  prove  the  genuineness  of  a 
grant  which  has  always  been  in  the  pos- 
session of  the  grantee,  without  any  record 
of  It  until  the  time  has  passed  when  the 
Mexican  officials  had  any  power  to  make 
a  grant,  has  been  frequently  discussed, 
and  rules  applied,  by  the  supreme  court 
ot  the  United  States  tor  the  guidance  of  its 
courts  in  their  action  determining  the  va- 
lidity of  such  grants.  The  authority  of  a 
Mexican  official,  suchas  Alvarado  claimed 
to  be.  In  making  grants  of  land  sucb  as 
are  here  involved,  was  derived  from  the 
colonization  act  of  Mexico  ot  1824,  and 
the  regulations  made  thereunder  in  1828. 
They  are  to  be  found  in  Rockwell's  Span- 
ish &  Mexican  Law,  452,453;  Wheeler's 
Land  Titles,  7,  8.  "They  ai-e,  and  were 
also  considered  to  be,  directions  to  peti- 
tioners tor  land  before  they  could  get  ti- 
tles. Where  [as  here]  the  petition,  and 
the  other  requirements  following  It,  have 
not  been  registered  in  the  proper  office 
with  the  grant  Itself,  a  presumption  arises 
against  its  genuineness,  making  It  a  prop- 
er subject  of  inquiry  before  that  fact  can 
be  admitted.  It  is  not  to  be  taken  as  a 
matter  of  course,  nor  should  slight  testi- 
mony be  allowed  to  remove  the  presump- 
tion. Both  the  kind  and  quantum  of  evi- 
dence must  be  regarded."  Fueutes  v.  U. 
S.,  22  How.  454.  "The  governor  could 
not  dispense  with  them  with  official  pro- 
priety ;  nor  shall  it  be  presumed  that  he 
has  done  so,  because  there  may  be,  in  a 
paper  said  to  be  a  grant,  a  declaration 
that  they  had  been  observed,  particularly 
in  a  case  where  the  archives  do  not  show 
any  record  of  such  a  erant. "  Id.  453. 
"The  Mexicans  of  the  Spanish  race,  like 
their  progenitors,  were  a  formal  people, 
and  their  officials  were  usually  formal  and 
careful  in  the  administration  ot  their  pub- 
lic affairs. "  White  v.  U.  S.,  1  Wall.  680. 
And  where  It  was  attempted  to  be  shown 
that  the  book  which  might  probably  ha  vo 
contained  a  grivnt,  had  it  existed,  was 
lost,  the  supreme  appellate  tribunal  snld : 
"Evidence  was  also  introduced  by  the 
claimant  tending  to  prove  that  a  book  of 
records  appertaining  to  land  titles  In  Cali- 
fornia tor  the  year  1846  was  lost,  but  uo 
attempt  was  made  to  show  that  the  grant 
in  question  was  ever  recorded  in  that 
book.  All  we  thlok  it  necessary  to  sny 
upon  that  subject  at  the  present  time  iB 
that  proof  of  such  a  loss  cannot  avail  a 
party  in  a  case  like  the  present  unless  it 
also  be  shown,  at  least  by  circumstances 
which  win  justify  the  court  tn  finding  the 
tact,  that  the  grant  was  duly  and  proper* 
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ly  entered  In  the  lost  record."  U.  S.  v. 
Knight's  Adm'r,  1  Black,  252. 

But  it  could  hardly  be  true,  from  the 
evidence  ot  Alvarado  in  this  case,  that 
any  of  the  atepa  necessary  to  have  a  rec- 
ord made  of  the  grant  were  taken ;  for,  as 
he  says,  the  whole  affair  occupied  but 
about  20  minutes,  when  he  had  no  organ- 
ized otficlal  staff,  and  was  just  about  to 
set  out  on  a  military  expedition  against 
his  rival,  his  uncle  Carrillo.  and  that  he 
made  no  record  or  memorandum  of  the 
grant,  and  no  report  of  It  to  the  depart- 
mental assembly,  as  it  was  his  official  duty 
to  do.  and  had  no  organized  office  orsecre- 
tary  at  that  time.  The  transaction  of  the 
presentation  of  this  oetltlon  by  an  obscure 
Englishman,  as  Bocle  was,  to  Alrarado, 
the  then  political  and  military  chieftain, 
and  his  writing  the  grant  on  its  margin, 
as  related  by  that  gentleman,  causes  us 
to  be  reminded  much  of  a  hasty  dispatch 
or  order  written  by  a  general  j ust  on  the 
eve  of  a  march  to  a  battle,— an  affair  ap- 
parently so  trivial  that  he  did  not  i-eport 
it  to  the  departmental  assembly,  or  ap- 
pear to  take  any  steps  at  all  to  perpetu- 
ate it  as  an  official  act.  In  speaking  as 
to  the  memory  of  those,  like  Alvarado, 
former  officials  ot  the  Mexican  govern- 
ment, it  is  said  in  Luco  v.  U.  S.,  23  How. 
543:  "Owing  to  the  weakness  of  memory 
with  regard  to  the  dates  of  grants  signed 
by  tbem,  the  testimony  of  the  late  officers 
of  that  government  cannot  be  received  to 
supply  or  contradict  the  public  records, 
or  establish  a  title  of  which  there  is  no 
trace  to  be  found  in   the  public  archives.  ** 

In  addition  to  these  elements  casting 
suspicion  and  doubt  upon  the  validity  of 
Bocle's  grant,  it  appears  by  the  evidence 
of  Alvarado  that  to  his  knowledge  there 
never  was  any  paper  in  existence  which 
had  any  connection  with  such  grant 
other  than  the  oneadverted  to.  Itstands, 
therefore,  based  upon  the  petition  and 
marginal  indorsement  alone, — a  paper 
which  never  left  the  possession  of  the 
grantee  during  Mexican  ownership  of  Cali- 
fornia, and  never  was  recorded  at  all,  in 
any  way  so  that  it  could  be  inspected  by 
those  desiring  to  do  so,  until  1848,  when 
Mexican  authority  bad  ceased  to  exist. 
Thus  condemned,  as  evidence  entitled  to 
weight,  by  the  highest  tribunal  in  the 
land,  it  Is  supplemented  before  the  trial 
court  by  the  evidence  of  persons,  assum- 
iog  that  they  ever  saw  such  a  paper,  who 
had  not  seen  it  for  about  40  years  until 
shortly  before  the  trial  of  the  cause.  Yet 
Alvarado  could  remember,  and  swear 
most  pertinaciously  and  positively,  as  a 
matter  auout  which  tlierecould  beno  mis- 
take, that  he  made  the  marginal  grant  on 
the  day  it  purports  to  have  been  written, 
and  that,  without  ever  having  seen  the 
paper  shown  him  for  about  30  years,  he 
could,  10  years  before  his  examination, 
have  told  one  asking  him  the  date  of  it. 
Nevertheless,  this  same  witness,  when 
questioned  as  to  the  most  stirring  and  re- 
markable events  of  his  life  as  asoldier  and 
politician,  could  remember  no  date  as  to 
when  any  of  them  occurred.  He  seemed 
to  remember  nothing  except  that  the  date 
of  the  Bocle  grant  was  the  3d  of  February, 


Bald  Mr.  Justice  Field,  in  Pico  v.  U.  S., 
2  Wall.  282:  "  When,  therefore,  a  claim  to 
land  in  California  is  asserted  under  an  al- 
leged grant  from  the  Mexican  government, 
reference  must,  in  the  first  Instance,  be  had 
to  the  archives  of  the  country  embracing 
the  period  when  the  grant  purports  to 
have  been  made.  If  they  furnish  no  In- 
formation  on  the  subject,  a  strong  pre- 
sumption naturally  arises  against  the  va- 
lidity of  the  instrument  produced,  which 
can  only  be  overcome,  if  at  all.  by  the 
clearest  proof  of  its  genuineness,  accom- 
panied by  open  and  continued  possession 
of  the  premises. "  Again,  it  is  said  in  U.  S. 
V.  Tescbmaker,  22  How.  406:  "At  least, 
satisfactory  evidence  should  be  required, 
under  the  circumstances  in  which  most  of 
these  Mexican  grants  were  made,  as  to 
make  the  antedating  of  any  given  grant 
irreconcilable  with  the  proof ;  otherwise, 
there  can  be  no  protection  against  Imposi- 
tion and  fraud  in  these  cases. "  With  ref- 
erence to  the  tests  ot  the  truth  of  parol 
testimony  of  witnesses  such  as  are  relied 
on  here  to  supply  the  waat  of  record  evi- 
dence, the  same  distinguished  court  says : 
"There  are  many  more  satisfactory  testa 
of  the  truth  of  parol  testimony  than  that 
ot  character  of  the  witnesses.  Where  the 
facts  awom  to  are  capable  of  contradic- 
tion, they  may  be  proved  by  others  not  to 
be  true;  and,  when  they  are  not,  the  in- 
ternal evidence  is  often  more  convincing 
than  any  other.  A  shrewd  witness,  who 
is  swearing  falsely  to  something  which 
cannot  be  disproved  by  direct  testimony. 
Will  confine  his  recollection  wholly  to  that 
single  fact,  professing  a  want  ot  recollec- 
tion of  ail  the  facts  and  circumstances  at- 
tending it.  An  inexperienced  witness, 
whose  willingness  to  oblige  his  friend  ex- 
ceeds his  judgment,  will  endeavor  to  give 
verisimilitude  to  his  tale  by  a  recital  of  Im- 
aginary circumstances.  A  stringent  cross- 
examination  will  generally  Involve  the  lat- 
ter in  a  web  of  contradictions,  which  will 
be  in  a  measure  evaded  by  the  other  with 
the  answer  that  be 'does  not  recollect.'" 
Luco  v.  U.  S.  28  How.  535,  536. 

The  insigniflcant  marginal  order  or 
grant,  where  there  are  no  papers  except  a 
petition  on  which  such  order  is  written, 
made  at  a  time  when  Alvarado  was  doubt- 
less absorbed  in  reflection  over  one  of  the 
most  daring  and  dangerous  acts  of  his 
eventful  life,— his  expedition  against  Car- 
rillo, his  rival,— and  made, too,  for  a  small 
and  almost  valueless  piece  of  laud,  to  a 
man  in  no  way  prominent  or  related  to 
him,  in  whose  behalf  there  appears  no  rea- 
son for  such  informal  action.  Is  remem- 
bered by  Alvarado  after  many  years,  dur- 
ing which  time  he  has  never  seen  the  grant, 
or  had  his  interest  or  attention  attracted 
to  It  in  any  way,  with  so  much  particu- 
larity that  he  cannot  be  mistaken,  be  says, 
astoitsdate,  when, to  all  other  Inquiries  as 
to  the  date  of  the  most  eventful  occur- 
rences of  his  somewhat  remarkable  career, 
he  answers  he  "does  uot  recollect. "  The 
evidence  of  Escamillo  is  also  far  from  con- 
vincing that  he  wrote  the  grant  in  1838. 
We  think  the  trial  court  cannot  be  said  tD 
have  made  findings  unsupported  by  evi- 
dence upon  the  question  as  to  the  ante- 
dating of  this  grant,  and  its  frandalent 
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effect  npon  the  board  of  land  commiBslon- 
era,  and  tbe  procurement  of  the  dismiseal 
of  the  appeal  therefrom  to  the  United 
States  district  court.  It  then  becomes 
necessary  to  determine  whether  or  not 
any  evidence  was  allowed  to  be  introduce<l 
erroneously,  which  tends  to  support  such 
findingH. 

There  are  a  large  number  of  exceptions 
taken  to  the  Introduction  of  evidence  on 
cross-examination, upon  which  itlsclaimed 
the  findings  In  question  are  necessarily.  In 
part  at  least,  based.  The  main  grounds 
upon  which  it  Is  urged  that  the  action  of 
the  trial  court  in  the  premises  was  with- 
out legal  sanction  are  that  some  of  the 
evidence  thus  introduced  was  as  to  collat- 
eral facts,  and  was  intended  and  in  the  di- 
rection of  the  Impeachment  of  certain  wit- 
nesses introduced  by  tbe  defendant,  and 
that  some  of  it  was  as  to  particular 
wrongful  acta  committed  by  Alvarado  in 
making  other  grants,  which  evidence  was 
to  show  him  as  a  man  unworthy  of  belief. 
The  general  rule  with  reference  to  this 
method  of  Impeaching  or  wealcenlng  the 
evidence  of  a  witness  on  cross-examina- 
tion is  thus  stated  by  the  appellate  court 
of  this  state:  "As  we  have  said  above,  a 
witness  cannot  be  Impeached,  on  cross- 
examination  or  otherwise,  by  proof  of  spe- 
cific wrongful  acts.  The  matter  about 
which  she  was  questioned  was  entirely 
foreign  to  the  case,  and  was  wholly  im- 
material, except  to  discredit  the  witness, 
and  thereby  brealt  the  force  of  her  testi- 
mony. "  Sharon  v.  Sharon,  79  Cal.  674,  22 
Pac.  Rep.  26,  131.  In  People  v.  Dye,  75 
Cal.  108, 16  Pac.  Rep.  537,  It  was  said:  "A 
party  cannot  cross-examine  his  adver- 
sary's witness  upon  irrelevant  matters  for 
the  purpose  of  eliciting  something  to  be 
contradicted ;  and  if  such  matters  are 
drawn  out,  the  court  should  stop  the  In- 
quiry there.  It  is  well  settled  that  a  wit- 
ness cannot  be  impeached  by  contradict- 
ing him  upon  collateral  matters. "  If  this 
collateral  matter  showed  the  witness  to 
be  guilty  of  particular  wrongful  acts,  it 
would  certainly  go  very  far  to  discredit 
his  evidence,  as  being  "a  low  specimen  of 
humanity, "  and  to  permit  It  would  be  to 
proceed  in  a  manner  contrary  to  the  first 
principles  of  justice.  "Any  other  rule 
would  destroy  the  law  of  evidence,  and 
make  trials  interminable. "  Id. 

The  first  exception  to  which  our  atten- 
tion Is  directed  by  the  appellant  is  to  be 
found  at  folio  2953  of  the  transcript.  The 
question  put  to  the  witness  Alvarado 
was:  "Will  you  look  at  the  document, 
which  I  have  before  referred  you  to,  con- 
cerning the  Milpitas  grant,  and  state 
whether  that  document  does  not  purport 
to  be  executed  by  you  as  constitutional 
governor  of  the  department  of  the  (;all- 
fornias?"  The  question  was  objected  to 
•m  the  ground  that  it  sought  to  introduce 
a  collateral  matter  with  a  view  to  im- 
peach the  witness.  Counsel  for  the  plain- 
tiffs insisted  at  folio  2958  that  he  had  the 
right  to  Introduce  the  evidence  to  show 
that,  as  to  Important  events  of  his  life, 
Alvarado  had  no  recollection  at  all,  and 
that  the  Bocle  grant  w us  antedated.  It 
had  been  brought  out  in  the  examination 
in  chief  that  Alvarado  was  acting  govern- 


or and  political  chief  in  1838,  and  that  in 
1839,  about  July,  he  btvame  constitution- 
al governor.  He  had  shown  great  posi- 
tlveness  of  recollection  that  he  had  actual- 
ly signed  the  Bocle  grant  at  the  time  in 
1838  it  purported  on  its  face  to  have  been 
signed.  Thus  the  accuracy  of  his  reroi lec- 
tion as  to  the  material  point  in  Issue,  viz., 
the  date  of  the  actual  signing  of  the  Bocle 
grant,  became  a  matter  of  Importance; 
and  to  test  that  it  was  shown  that,  as  to 
the  Milpitas  grant,  a  larger  and  more  im- 
portant grant,  which  was  made  in  May, 
1839,  before  he  became  constitutional  gov- 
ernor, he  had  no  specially  accurate  remem- 
brance. This  was  proper,  especially  in 
view  of  the  fact  that  his  signing  it,  as  con- 
stitutional governor,  a  short  time  before 
he  actually  became  such,  was  no  proof 
that  he  acted  wrongfully  in  so  signing  it. 
Inasmuch  as  he  had  a  right  to  make  the 
grant  as  acting  governor  and  political 
chief;  and  no  effort  was  afterwards  made 
to  contradict  his  statement  aa  to  when  he 
made  it.  So  that  it  came  under  neither  of 
the  alleged  exceptions  to  the  latitude  of  a 
proper  cross-examination,  either  as  proof 
of  the  commission  of  a  special  wrongful 
act,  or  as  collateral  matter  brought  out 
on  cross-examination,  and  then  contra- 
dicted. And  it  was  also  competent  to 
show  the  date  of  that  signature,  with 
a  view  to  Its  comparison  with  the  signa- 
ture to  the  Bocle  grant,  and  thus,  per- 
haps, to  show  the  likeness  or  unlikeness 
of  the  two,  made  within  about  a  year  of 
each  other. 

Regarding  the  evidence  objected  to  with 
reference  to  the  Feliz  grant,  Alvarado's 
signature  thereto  was  already  In  evidence, 
and  unobjected  to.  It  then  became  im- 
portant to  show,  if  possible,  there  ap- 
pearing to  have  been  some  change  in  his 
signature,  what  difference  existed  between 
the  signature  to  that,  made  some  yeaiu 
after  the  Bocle  grant,  and  the  one  of  Al- 
varado affixed  to  this  grant,  in  order  to 
determine  by  comparison  whether  the 
Bocle  grant  was  actually  signed  in  1838  or 
later,  in  1848.  Tho  evidence,  we  think, 
was  competent,  too,  in  another  point  of 
view,  and  that  was  to  test  the  accuracy 
of  the  memory  of  the  witness,  and  toshow. 
If  possible,  that  he  was  mistaken  as  to  the 
true  date  of  the  Bocle  grant ;  and  further, 
the  explanation  which  Alvarado  made  as 
to  the  probable  time  when  he  made  it  as 
being  In  1S42, rather  than  in  1843,  as  it  pur- 
ports to  be,  tended  to  divest  the  transac- 
tion of  any  appearance  of  wrongfulness 
and  no  effort  was  afterwards  made  tocon- 
tradlct  his  statements  on  that  point. 

The  witness  was  further  asked  with  ref- 
erence to  his  making  other  grants,  and  an- 
swered that  he  made  them,  and  that  they 
were  not  antedated,  but  made  at  the  time 
they  were  purported  to  have  been  made. 
This  evidence  was  objected  to  as  being  col- 
lateral matter.  In  the  language  of  the  ob- 
jection, it  was  "perfectly  foreign  to  the 
case. "  The  court  overruled  the  objection, 
and  the  witness  stated  that  he  bad  made 
certain  grants  to  "the  Sobrante"  and  to 
"  Verba  Buena  Island,"  in  the  bay  in  front 
of  San  Francisco ;  the  Ortega  grant  being 
withdrawn.  There  was  no  effort  made  to 
show  that,  at  tbe  time  these  grants  pur- 
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pdrt  to'  have  b««n  made,  Alvara<io,  If  he 
made  tbem  at  that  time,  was  not  author- 
lied  to  Ail  BO,  BO  that  no  particular  wrong- 
ful act  1b  shown.  Nor  was  there  any  effort 
made  to  discredit  him  by  showing  that  he 
did  not  make  them  at  that  date.  So  far  as 
the  record  shows,  as  to  these  particular 
matters,  there  la  nothing  brought  out 
which  tends,  to  impeach  Alvarado.  But  it 
Is  argued  that  there  are  certain  decisions 
of  the  United  States  supreme  court,  ol 
which  the  trial  court  had  knowledge, 
which  tended  to  show  that  Alvarado,  in 
making  these  gnrants,  was  guilty  of  turpi- 
tude. Be  this  as  It  may.  It  Is  not  to  be 
supposed  that  the  trial  court  would  have 
been  Influenced  to  disbelieve  Alvarado 
through  its  knowledge  of  matters  not  in 
evidence  In  the  particular  case  It  was  then 
trying.  Since  nothing  was  shown  which 
tended  to  impeach  the  witness,  the  defend- 
ant was  not  prejudiced. 

The  fourteenth  assignment  of  error,  up- 
on which  the  defendant  Heems  to  rely,  is 
that  the  court,  against  Its  objection,  per- 
mitted R.  C.  Hopkins,  a  witness  for  the 
plaintiffs,  "to  testify  in  rebuttal  of  the  case 
made  by  the  defendant,  and  for  the  pur- 
pose of  impeaching  the  testimony  of  James 
Weeks,  a  witness  for  the  defendant,  that 
he  (Hopkins)  had  examined  the  records 
and  papers  and  Spanish  archives  in  the 
office  of  the  United  States  surveyor  gen- 
eral, whether  be  could  find  any  grant  of 
land  ever  made  to  James  Weeks,  and  that 
upon  such  examination  be  found  no  grant 
of  land  to  James  Weeks. "  The  ground  of 
the  objection,  is,  as  stated,  that "  the  whole 
qoestlon  of  a  grant  of  land  to  James 
Weeks  was  a  collateral  matter  brought 
out  by  plaintiffs'  counsel  on  his  cross-ex- 
amination of  James  Weeks,  and  Weeks' 
answers  as  to  such  collateral  matter  were 
not  contradictable  by  plaintiffs  in  their  re- 
butting evidence."  The  record  shows  that 
Weeks  was  asked  on  his  examination  in 
chief  If  he  had  ever  bad  any  land  granted 
to  him.  He  stated  that  be  bad,  in  Santa 
Clara  and  Santa  Cruz  counties.  He  was 
then  asked  the  name  of  his  g:rant.  His 
answer  was:  "1  lived  on  the  Potrero  in 
Siinta  Cruz. "  Afterwards,  be  was  aslced: 
"Did  you  get  your  grant  of  the  Potrero 
previous  to  your  building  the  mill  on  the 
Zayante  creek,  or  subsequently  ?  "  He  an- 
swered," Afterwards. "  Again  be  was  asked 
"Whom  did  you  sell  that  Potrero  land  of 
yours  to?  Answer.  To  Don  Pedro  Rich- 
ards. "  It  does  not  appear  that  it  was  in- 
quired nf  him  what  sort  of  a  grant  ttiis 
was;  but,  as  it  seems  to  us,  since  he  de- 
clared that  he  had  a  srrant  of  this  land, 
and  sold  it,  that  it  was  permissible  to 
cross-examine  him  as  to  the  matter,  and 
then  to  show  by  another  witness,  as  a 
circumstance  tending  at  iea,8t  to  contra- 
dict him,  that  tliere  was  no  trace  ol  any 
such  grant  In  the  Mexican  archives.  And, 
further,  Weeks  was  put  upon  the  stand  by 
defendant  to  show,  among  other  things, 
bis  familiarity  with  Mexican  land  grants, 
so  as  to  strengthen  the  testimony  he  gave 
as  to  having  seen,  and  being  capable  of 
recognizing,  the  title  papers  of  the  Bode 
grant  in  1841  or  1842,  thus  tending  to  neg- 
ative the  Idea  that  it  was  made  in  1848. 
Therefore,  any  circumstances  in  rebuttal 


or  cross-examination  wbicb  went  to  show, 
the  improbability  of  such  knowledge  ori. 
bis  part  was  competent;  and  the  evidencei 
of  Hopkins  that  no  such  ^rant  as  Weeks 
claimed  to  have  had  appeared  in  the  Mex- 
ican archives  tended  to  throw  light  upon 
the  matter,  and  was  material  and  compe- 
tent. 

By  the  fifteenth  assignment  of  error,  it 
is  claimed  that  it  was  Improper  to  allow 
the  evidence  given  by  Mr.  Hopkins  in  re- 
buttal of  the  testimony  of  Weeks,  and  for 
the  purpose  of  impeaching  him,  to  the  ef- 
fect that  the  grant  made  to  oneCoppinger 
of  a  ranch  called  the  "Canada  del  Ray- 
mondo"wa8  in  the  year  1841,  and  that 
Copplnger's  petition  for  said  grant  was 
really  dated  In  1839.  The  ground  of  error 
relied  on  Is  that  the  matter  of  the  grant 
of  land  to  Coppinger  was  collateral  in  its 
nature,  and  brought  out  on  the  cross-ex- 
amination of  Weeks,  and  that  what  he 
then  stated  was  not  subject  to  be  contra- 
dicted by  Hopkins.  The  examination  in 
chief  ol  Weeks  was  evldentl.v  lor  the  pur- 
pose of  sbowtDg  that  he,  as  a  Mexican 
alcalde's  assistant,  sometimes  acting  as 
constable,  and  at  others  as  clerk  and  in- 
terpreter, and  himself  the  beneficiary  of 
several  grants  of  land,  bad  special  knowl- 
edge of  such  matters,  ana  was  likely  to 
know  and  recognize  the  proper  title  papers 
appertaining  thereto.  Upon  his  cross-ex- 
amination, this  matter  was  gone  into  ex- 
tensively, in  rebuttal  of  the  claim  of  his 
special  knowledge  of  such  matters,  as 
above  stated,  set  up  in  the  examination 
in  chief;  and  the  witness  finally  remem- 
bered that  before  he  came  to  Santa  Cruz 
to  live,  and  consequently  before  he  could 
bave  seen  the  Bocle  grant,  he  had  seen  one 
given  to  Coppinger  by  Alvarado,  and  that 
it  was  in  1836  or  1837.  Afterwards,  as  we 
have  seen,  Mr.  Hopkins  was  called  by  the 
plaintiffs,  and  stated  that  the  Coppinger 
grant  was  not  made  In  1836  or  1837,  but  in 
1841.  It  was  competent,  as  It  seems  to  us, 
on  cross-examination,  to  determine,  if 
possible,  how  much,  if  any,  of  such  knowl- 
edge Weeks  did  '  actually  possess,  as  a  cir- 
cumstance tending  to  throw  light  upon 
the  question  as  to  whether  or  not  he 
knew  what  Bocle's  title  papers  amounted 
to,  which  papers  he  claims  to  bave  seen  in 
1841  or  1842;  for,  if  he  had  seen  them  signed 
by  Alvarado  in  1841  or  1842,  then  they 
could  not  bave  been  antedated  in  1848. 
But,  If  be  had  no  such  special  knowledge 
as  was  attempted  to  be  shown  on  his  ex- 
amination In  chief,  then  he  probably  was 
mistaken  as  to  what  Bocle's  title  papers 
were,  If  he  saw  them  at  all  in  1841  or  1842. 
They  may  have  been  the  alcalde  grant, 
which  is  admitted  to  have  been  made  in 
1838.  Thus  the  cross-examination  was  in 
rebuttal  of  that  In  chief,  and  the  whole  of 
the  testimony  was  that  of  the  defendants, 
and  the  plaintiffs  could  contradict  it. 

The  sixteenth  assignment  of  error  is  to 
the  effect  that  it  was  Improper  for  the 
court  to  allow  Mr.  Hopkins,  as  a  witness 
in  rebuttal,  and  to  impeach  the  testimony 
of  Joaquin  Escamilio,  the  scribe  who  tes- 
tified that  he  wrote  the  Bocle  petition  at 
Monterey  on  the  3d  of  February.  1838,  to 
testify  as  to  the  date  of  a  certain  grant 
made  to  bis  brother,  Bias  Escamillo,  co 
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theOtta  of  Jnne,lS46;  and  the  same  sroimd 
of  objection  vras  made  as  tbat  Just  dls- 
cuBaed.  The  witness,  when  examined  in 
chief,  had  stated  very  positively  the  date 
of  the  Bocle  grant  to  have  lieen  In  1838, 
and  to  show  that  his  recollection  of  other 
matters  occun-lng  at  about  or  after  this 
was  not  so  accurate  would  tend  to  de- 
termine whether  his  memory  of  the  true 
date  of  the  Boclo  grant  was  reliable  or 
not;  and  therefore  it  was  competent  to 
show  on  cross-examination  that  he  had 
seen  Bocle  at  Santa  Cru«  at  a  time  when 
he  (the  wltuess)  was  on  his  way  to  visit 
his  brother,  Bias  E8camillo,at  the  Rancho 
El  Refugio,  concerning  the  date  of  the 
grant  to  which  Hopkins  testiBed,  as  also 
the  fact  that  such  a  grant  had  been  made 
to  his  brother,  and  that  the  witness  had 
gone  there  to  see  him.  It  was  also  proper, 
in  this  same  view,  to  bring  out  the  fact 
on  cross-examination  that  the  witness  re- 
membered he  had  gone  there  before  he  had 
written  the  Bocle  petition.  And  then,  it 
the  plaintiffs  couid  contradict  these  mat- 
ters of  recollection  by  showing  that  the 
grant  to  Bias  Escamiilo  was  not  made 
until  1846,  it  would  tend  to  show  the  in- 
accuracy of  the  recollection  of  the  witness 
as  to  the  true  date  of  the  Bocle  grant;  for, 
If  It  was  probable  that  the  witness  would 
not  visit  his  brother  until  after  the  mak- 
ing of  the  grant,  In  1846,  then  the  witness 
would  be  mistaken  in  his  recollection  that 
he  met  Bocle  before  1838,  and  hence  that 
evidence  would  tend  to  show  that  this 
meeting  could  not  have  been  before  1838, 
but  after  1846,  and  about  1848,  when  the 
plaintiffs  claimed  the  true  date  to  be.  So 
that,  the  cross-examination  being  proper, 
the  whole  evidence  was  that  of  the  defend- 
ant; and  the  plaintiffs  had  a  right  to  con- 
tradict it  if  it  could  be  done. 

It  follows  that  the  evidence  objected  to 
was  proper;  that  it  tends  tr>  support  the 
finding  that  the  Bocle  grant  was  ante- 
dated; and  we  advise  that  the  judgment 
and  order  denying  a  new  trial  be  affirmed. 

"We  concur:    Gibson,    . ;  Vanclief,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  denying  a  new  trial  are  affirmed. 

Cabtagno  v.  Carpenter. 
(Supreme  Court  of  Colorado.    June  13,  1890.) 

ASSIONMENT  OF  NOTE— ISSOLVENCT  OP  MaKBB. 

1.  On  trial  of  an  issue  between  the  holder  and 
the  assignor  of  a  promissory  note,  as  to  the  solv- 
ency of  the  maker,  there  is  no  material  error  in 
an  instruction  that,  if  he  was  insolvent  In  the 
county  of  his  residence,  it  was  not  necessary  to 
show  his  insolvency  throughout  the  country;  the 
evidence  tending  to  show  that  he  was  insolvent 
In  that  county,  and  without  property  anywhere, 
and  the  only  testimony  to  the  contrary  relating  to 
property  within  the  county. 

2.  Where  the  testimony  clearly  showed  that 
the  maker  was  insolvent  when  the  note  matured, 
and  from  that  time  to  the  trial,  there  is  no  prej- 
udicial error  in  a  charge  that,  when  a  fact  is 
found  to  exist  approximately,  the  law  presumes 
it  to  continue  until  the  contrary  is  shown. 

Commissioners'  decision.  Appeal  from 
district  court,  Ouray  county. 

J.  P.  Cassidy  and  J.  TV.  Mills,  for  appel- 
lant,   a.  L.  Carpenter,  for  appellee. 


Pattibon',  C.  This  action  was  bronxtat 
by  Liuther  Harris  in  his  life-time,  against 
John  Castaguo,  appellant,  as  assignor  of 
a  certain  promissory  note  bearing  date 
June  1, 1882,  made  by  Nellie  0.  Bragaw 
and  B.  S.  Bragaw,  her  husband,  for  the 
sum  of  $275,  payable  to  the  order  of  George 
P.  Costigan  one  year  after  date,  with  in- 
terest at  the  rate  of  2  per  cent,  per  month. 

The  original  complaint  was  in  the  usual 
form,  and  alleged,  among  other  things, 
that  the  note  was  assigned  or  Indorsed  to 
appellant  on  or  abont  June  15, 1882,  and 
that  it  was  thereafter  indorsed  by  him  to 
one  "W.  M.  Stewart  and  by  Stewart  to 
Harris.  To  this  complaint  a  demurrer 
was  intei'posed.  Subsequently,  by  amend- 
ment, the  following  allegation  was  add- 
ed: "That  at  the  time  said  note  became 
due  the  makers  thereof,  and  each  of  them, 
were  insolvent,  and  each  of  them  ever 
since  have  been  and  now  are  insolvent." 
An  answer  was  filed  which  put  in  issue  the 
material  allegations  of  the  complaint, 
and  setup  afflrmatlvedefenses, which  need 
-  ot  be  considered  by  this  court. 

The  only  question  presented  to  this 
court  (that  being  the  sole  issue  tried  by 
the  court  below)  arises  upon  the  allega- 
tion of  the  complaint  to  the  effect  that  at 
the  time  the  note  in  question  matured  the 
makers  of  the  note  were  wholly  insolvent. 
As  no  action  has  ever  been  instituted 
against  the  makers,  the  purpose  of  this  alle- 
gation, and  the  proof  introduced  to  sustain 
it,  was  to  show  that  such  an  action  would 
have  been  entirely  unavailing  within  the 
the  meaning  of  the  statute.  The  nature 
and  extent  of  the  liability  of  the  assignor 
of  a  negotiable  Instrument  is  expressly  de- 
fined by  section  7,  c.  9,  Gen.  St.  That  sec- 
tion provides  that  "every  assignor  •  »  • 
of  every  such  note  •  •  •  shall  be  liable 
to  the  action  of  the  assignee  thereof,  or 
his  executors  oi  administrators,  if  such 
assignee  shall  have  used  due  diligence,  by 
the  Institution  and  prosecution  of  a  suit 
against  the  maker  ot  such  assigned  note, 

•  •  •  for  the  recovery  of  the  money  or 
property  due  thereon,  or  damages  in  lien 
thereof:  provided  that,  if  the  institution 
of  such  suit  would  have  been  unavailing, 

•  •  •  such  assignee  •  •  •  mayret'-^ver 
against  the  assignor  •  •  •  as  If  doe 
diligence  by  suit  had  been  used. " 

It  is  conceded  that  If,  at  the  maturity 
of  the  note  in  question,  the  makers  there- 
of were  insolvent,  then  a  suit  against 
them  would  have  been  unavailing  within 
the  meaning  of  the  statute,  and  that  to 
tlx  the  liability  of  the  assignor  an  action 
against  them  was  unnecessary.  The  exe- 
cution and  the  assignment  of  the  note  be- 
ing admitted,  the  only  issue  presented  to 
the  court  below  was  that  of  the  insolven- 
cy of  the  makers,  and  all  the  evidence  In- 
troduced at  the  trial  bore  directly  upon 
this  issue.  A  review  of  the  evidence  in  be- 
half of  plaintiff  is  entirely  unnecessary.  It 
is  sufficient  to  say  that  such  evidence 
tended  toshow  that  the  makers  ot  the  note 
were  insolvent,  not  only  In  the  county  of 
Ouray,  where  they  resided  at  the  time  the 
note  was  made  and  at  its  maturity,  but 
that  they  were  without  property  any- 
where within  the  state  of  Colorado  or  else- 
where.   No  evidence  on  the  part  ot  the  de 
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fftndant  was  oBered  which  showed,  or 
tended  to  show,  that  the  makers,  or  either 
of  theiu,  were  solvent,  or  that  they  had 
property  any  where  within  the  state  which 
was  subject  to  execution,  except  that  here- 
inafter recited.  Mr.  Cassldy,  attorney  for 
the  appellant,  was  sworn  as  a  witness, 
and  stated  in  substance  that  he  had  exam- 
ined the  records  of  thecounty  otOnray,  and 
found  that  on  the  4th  day  of  June,  18S3,  Mr. 
Bragaw  was  the  owner  of  an  undivided 
one-quarter  interest  in  a  lot  50x142  in  the 
town  of  Ouray,  and  three  mining  claims; 
that  this  tra,ct  of  land  and  thette  mining 
claims  were  Incumbered  with  a  $300  trust- 
deed,  upon  which  a  balance  of  $25,  with 
interest  thereon  for  about  two  years,  re- 
mained unpaid:  that  the  value  of  the  lot 
was  f  150.  There  Is  no  evidence  whatever 
as  to  the  value  of  the  three  mining  claims. 
The  records  were  not  produced,  and  Mr. 
Cassldy  did  not  state  whether  this  prop- 
erty was  {u;tually  owned  by  Mr.  Bragaw 
when  the  note  matured. 

It  further  appears  that  the  property 
mentioned  had  been  sold  for  taxes  in  June, 
188.^.  No  other  evidence  was  introduced 
on  behalf  of  the  defendant.  The  Jury  were 
instructed  to  the  effect  that,  if  they  found 
that  the  makers  of  the  note  were  insolv- 
ent in  the  countyin  which  they  lived  at  the 
time  of  making  the  note,  and  had  lived  for 
several  months  before, that  it  wasnotnec- 
essary  to  show  their  Insovlency  through- 
out the  coontry;  that,  when  a  fact  or 
state  of  facts  is  found  to  exist  approx- 
imately, the  law  presumed  such  fact  or 
state  of  tacts  to  continue  till  the  contrary 
is  shown  ;  that  if  the  Jury  should  find  by 
the  preponderance  of  proof  that  the  mak- 
ers of  the  note  were  insolvent  or  had  ab- 
sconded when  the  note  became  due,  or 
that  the  institution  of  the  suit  against  the 
makers  of  the  note  would  have  been  un- 
availing, then  the  verdict  should  be  for  the 
plaintiff.  The  other  instructions  given  by 
the  conrt  need  not  be  recited.  The  argu- 
ment of  appellant  is  predicated  upon  this 
instruction,  and  upon  the  further  proposi- 
tion that  the  testimony  of  Cassldy  shows 
that  B.  S.  Bragaw  had  property  subject 
to  execution  which  might  have  been 
reached  and  applied  in  part  payment  of 
the  note  had  suit  been  begun  against  the 
makei-s  in  the  first  instance. 

It  is  first  InslBted  that  the  court  erred  in 
instructing  the  Jury  that,  if  they  should 
And  the  makers  of  the  note  insolvent  in 
the  county  in  which  they  lived,  plain- 
tiff need  not  show  their  insolvency 
throughout  the  country.  It  is  unneces- 
sary to  determine  whether  this  part  of  the 
charge  was  erroneous  or  not.  The  evi- 
dence introduced  by  plalntlB  tended  to 
Khow  that  the  makers  of  the  note  were 
without  property  anywhere  in  the  state 
of  Colorado,  and  there  was  no  testimony 
introduced  by  defendant  which  showed, or 
tended  to  show,  that  they  had  property 
anywhere,  except  that  of  Cassldy,  which 
related  solely  to  the  property  situated  In 
the  town  and  county  of  Ouray.  As  there 
was  no  testimony  to  which  the  instruction 
could  apply,  it  is  manifest  that  defendant 
was  not  prejudiced,  and  the  error,  if  it 
was  one,  was  harmless. 

It  is  farther  contended  that  the  proposi- 


tion embraced  in  that  part  of  the  instruc- 
tion in  which  the  court  said  that,  when  a 
tact  or  state  of  facts  is  found  to  exist  ap- 
proximately, the  law  presumes  such  fact 
or  state  of  facts  to  continue  until  the  con- 
trary is  shown.  Is  erroneous.  It  may  be 
assumed  that  this  portion  of  the  instruc- 
tion was  suggested  to  the  court  by  the 
fact  that  the  evidence  of  some  of  the  wit- 
nesses as  to  the  financial  condition  of  the 
mnkers  of  the  note  was  not  confined  to 
the  precise  point  of  time  at  which  the  note 
matured.  But  as  the  testimony,  taken  as 
a  whole,  clearly  showed  that  these  parties 
were  Insolvent  when  the  note  matured, 
and  from  that  time  until  the  trial  was 
had,  it  is  clear  that  the  defendant  could 
not  have  been  prejudiced.  The  remainder 
of  the  instruction  states  the  law  clearly 
and  correctly,  and  no  complaint  is  made 
by  appellant  concerning  it. 

Again,  it  is  contended  that  the  testimo- 
ny of  Cassidy  was  snfl^lclent  in  itself  to 
show  that  an  action  against  the  makers 
of  the  notes  would  not  have  been  unavail- 
ing, within  the  meaning  of  the  statute. 
This  position  is  untenable.  The  evidence 
of  Cassidy  was  not  nncontradicted.  Two 
or  three  of  plaintiff's  witnesses  stated  that 
they  had  claims  against  these  parties; 
that  they  sought  for  property  out  of 
which  to  make  their  claims,  but  could  find 
none:  that  the  little  property  which  they 
bad  was  so  incumbered  that  no  equity  of 
any  appreciable  value  remained  to  them ; 
that,  In  their  opinion,  they  were  wholly  in- 
so  1  vent.  The  question  of  in  sol  vency ,  there- 
fore, was  one  for  the  Jury  and  not  for  the 
court.  That  question  was  correctly  sub- 
mitted to  the  Jury  by  the  following  in- 
struction: "The  court  instructs  the  Jury 
that  an  indorser  on  a  note  is  not  liable  for 
the  payment  of  said  note  indefaultot  pay- 
ment by  the  makers,  unless  the  holders 
first  procure  judgment  against  the  makers 
thereof,  and  have  return  of  execution  that 
said  judgment  cannot  be  satisfied  out  of 
the  property  of  the  makers  of  said  note, 
or  prove  to  the  satisfaction  of  the  Jury 
that,  if  suit  had  been  brought  on  the  note 
against  the  makers  thereof,  and  Judgment 
recovered  thereon,  the  said  Judgment 
could  not  have  been  satisfied,  either  in 
whole  or  In  part,  out  of  the  property  of 
the  makers  of  said  note. "  That  this  is  a 
correct  statement  of  the  law  cannot  be 
doubted.  In  Dunn  v.  Ghost,  5  Colo.  134,  it 
is  held  that  "the  statute  fixes  the  liability 
of  an  assignor  by  indorsement  of  negotia- 
ble instruments  after  diligence  against  the 
maker  by  suit,  unless  such  suit  would 
have  been  unavailing. "  The  same  princi- 
ple is  enunciated  in  Martin  v.  Cole,  104  U. 
S.  30.  In  Wickersham  v.Altom,77  111,  620, 
it  Is  said  that,  "where  the  evidence  shows 
that  the  maker  of  an  indorsed  promis- 
sory note  was  insolvent  at  its  maturity, 
and  so  continued,  and  therefore  a  suit 
against  hlin  would  have  been  unavailing,, 
the  assignor  will  be  liable  to  the  assignee 
upon  his  assignment."  As  the  provision 
of  our  statute  under  consideration  was 
borrowed  from  Illinois,  the  decisions  of 
the  supreme  court  of  that  state  are  good 
authority  here. 

The  record  fails  to  disclose  any  error  of 
which  appellant  can  Justly  complain.    It 
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ia  unneceesary  to  consider  In  this  connec- 
tion the  effect  of  section  13  of  the  Code  of 
Civil  Procedure,  permitting  the  joinder  in 
the  same  action  of  parlies  and  sureties  to 
promissory  notes.  See  Haniil!  v.  Ward, 
23  Pac.  Rep.  330,  (decided  b.v  this  conrt  at 
the  last  term.)  The  Judgment  should  be 
aflSrmed. 

Rked  and  Richmond,  CC,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  judgment  Is  al- 
flrmed. 


State  v.  Olps. 
{Supreme  Court  of  Oregon.    July  1, 1890.) 
Change  op  Vesue — Mubdeb — EvroESCE — In- 

STBrCTIOSS. 

1.  It  is  the  duty  of  a  court  of  justice  empow- 
ered to  try  a  party  for  a  criminal  offense,  In  all 
cases,  to  see  that  the  party  has  a  fair  trial  by  an 
impartial  jury;  and  where  the  party  charged  with 
a  criminal  offense  applies  to  the  court  to  change 
tie  place  of  trial  upon  the  ground  that  the  inhab- 
itants of  the  county  where  the  offense  is  alleged 
to  hare  been  committed  arc  so  prejudiced  against 
him  tlut  he  cannot  expect  a  fair  and  impartial 
trial,  and  the  facts  and  circumstances  of  the  case 
show  that  the  party  is  not  likely  to  obtain  an  im 
partial  jury  in  such  county.  It  is  the  duty  of  the 
court  to  change  the  place  of  trial  to  another  county. 

2.  Where  O.  was  Indicted  in  the  circuit  court 
for  the  county  of  M.  for  murder  in  the  first  degree, 
he  having  killed  W.  in  said  county,  and  after 
two  trials  O.  was  convicted  of  the  crime  as 
charged,  which  conviction  having  been  set  aside 
by  the  supreme  court,  the  case  was  again  set  for 
trial,  whereupon  O.  applied  to  the  circuit  court 
for  a  change  of  venue,  upon  the  grounds  that  the 
inhabitants  of  the  county  of  M.  were  so  preju- 
diced against  him  that  he  could  not  expect  to  ob- 
tain a  fair  trial,  and  showed  in  his  application 
that  the  leading  newspapers  at  sold  county  of  M. 
had  published  full  accounts  of  the  former  trial, 
and  represented  O.  as  guilty  of  the  offense 
charged;  and  one  of  them  contained  an  article 
animadverting  upon  the  majority  of  the  members 
of  the  appellate  coui-t  for  having  set  aside  the  con- 
viction, and  it  appeared  upon  the  third  trial  that 
a  jury  was  only  obtained  from  800  names  drawn, 
two  of  them  having  been  taken  after  O.  had  ex- 
hausted his  peremptory  challenges,  seven  of  them 
stated  upon  their  examination  for  cause  that  they 
had  formed  and  expressed  an  opinion  as  to  the 
Kuilt  or  innocence  of  O.  and  one  of  them  was  al- 
lowed to  sit  in  the  case, — }teld,  that  the  court 
should  have  ordered  a  change  of  the  place  of  trial. 

8.  To  justify  one  person  in  taking  the  life  of 
another,  it  must  appear  that  it  was  done  to  pre- 
vent the  commission  of  a  felony  by  the  latter  up- 
on the  former.  The  killing,  however,  if  not  jus- 
tifiable, is  not  murder  in  the  first  degree,  unless 
done  purposely,  and  of  deliberate  and  premedi- 
tated malice,  or  in  the  commission  or  attempt  to 
commit  rape,  arson,  robbery,  or  burglary;  and 
there  must  be  some  other  evidence  than  the  more 
proof  of  killing  to  constitute  it  murder  in  the  first 
degree,  unless  effected  in  the  commission  or  at- 
tempt to  commit  a  felony ;  andthedeliberationand 
premeditation  necessary  in  such  a  case  must  be 
evidenced  by  poisoning,  lying  in  wait,  or  some 
other  proof  that  the  design  was  formed  and  ma- 
tured in  cool  blood,  ana  not  hastily  upon  the  oc- 
casion. 

4.  As  in  the  opinion  of  a  majorityof  the  mem- 
bers of  the  court  there  was  no  proof  in  the  case  of 
the  character  above  mentioned,  held,  that  the  ev- 
idence was  not  sufficient  to  warrant  a  conviction 
of  murder  in  the  first  degree. 

6.  Held,  further,  that  where  the  evidence  in 
a  case  of  murder  is  not  sufficient  to  establish  the 
highest  grade  of  the  offense  charged,  it  is  the 
duty  of  the  trial  court,  of  its  own  motion,  to  In- 


struct the  jury  to  that  effect;  and  wbere  it  afBnn- 
atively  appears  upon  the  appeal  to  tliis  comrt,  from 
a  judgment  of  conviction  of  murder  in  the  flivt  de- 
gree, that  the  evidence  was  not  sufficient  to  jus- 
tify it,  that  it  is  ita  duty  to  reversethe  judgment. 

6.  The  admission  of  incompetent  testimony  in 
a  criminal  trial  prejudicial  to  the  accus^,  and 
which  is  admitted  against  his  objection,  is  suob 
an  error  as  will  require  the  appellate  court  to  re- 
verse the  conviction  obtained  therein. 

7.  Where,  in  a  trial  for  murder  in  the  first 
degree,  charged  to  have  been  committed  by  the  ac- 
cused shooting  the  deceased  at  a  certain  place,  the 
state,  in  order  to  show  that  the  accused  was 
waiting  at  the  place  immediately  before  the  shoot- 
ing was  done,  introduced  a  witness  who  testified 
that  as  ho  passed  the  place  he  saw  a  heavy-set 
man  standing  there,  but  did  not  recogiiize  him  as 
the  accused,  nor  was  he  able  to  describe  the  man 
so  that  he  could  be  identified  as  the  accused,  held, 
that  the  statement  of  a  witness  to  a  friend  of  his 
a  short  time  thereafter,  upon  his  hearing  that  the 
accused  had  shot  deceased,  to  the  effect  that  he 
believed  that  the  accused  was  standing  at  the 
place  when  he  passed  by,  was  not  competent  evi- 
dence. Held, further,  that  the  admission  of  snch 
statement  as  evidence,  under  the  particular  cir- 
cumstancos  of  the  case,  against  the  objection  of 
the  accused,  was  error,  and  highly  prejudicial 
to  him. 

LoKD,  J.,  dissenting. 
(Syllubiis  by  the  Court) 

Appeal  from  a  judgment  of  conviction 
of  the  appellant,  Charles  Olds,  forthe  mur- 
der of  Emil  Weber,  rendered  by  the  circuit 
court  of  the  county  of  Multnomah. 

This  Is  an  appeal  from  a  second  conrlc- 
tlon  of  the  appellant  for  the  crime  of  mur- 
der In  the  first  degree,  the  first  conviction 
having  been  reversed  by  this  court  at  the 
October  term,  18S9.  The  opinion  there  de- 
livered will  be  found  in  22  Pac.  Rep.  940. 
The  cause  being  remanded  to  the  circuit 
court,  thedlstrlct  attorney  moved  to  again 
set  it  for  trial,  whereupon  It  was  so  set  for 
February  12, 1890.  The  order  setting  It  for 
trial  at  this  time  recites  that  it  was  done 
by  consent  of  the  parties;  but  on  the  7th 
day  of  Febniary  preceding  the  date  at 
which  the  cansewas  set  the  appellant  filed 
a  motion  to  change  the  place  of  trial  of 
the  action,  upon  the  grounds  that  the 
judge  of  the  circuit  court  presiding  In  de- 
partment No.  2,  and  the  Inhabitants  of 
Multnomah  county,  respectively,  were  so 
prejudiced  against  him  that  he  could  not 
expect  an  impartial  trial  either  by  said 
judge  or  in  the  county.  The  motion  was 
based  on  the  affidavit  of  the  appellant, 
which  stated  in  Hubstance  that  on  the  15th 
day  of  May,  1880,  the  Indictment  was  re- 
turned by  the  grand  Jury  charging  him 
with  having  on  thelOth  of  the  same  month 
deliberately,  and  with  premeditated  mal- 
ice, killed  EmIl  Weber;  that  he  was  ar- 
rested on  the  day  of  the  homicide,  and  had 
ever  since  been  kept  in  close  confinement, 
with  no  opportunity  to  prepare  for  trial; 
but  that  the  court,  notwithstanding  his 
objections,  set  his  case  for  trial  for  the  20th 
daj-  of  June,  1889,  on  which  day  he  was 
tried,  and  the  trial  resulted  in  a  disagree- 
ment of  the  Jury;  that  the  court  imme- 
diately thereupon,  against  the  objection  of 
appellant,  again  set  the  case  to  be  tried 
July  9,  1889 ;  but  It  was  subsequently  con- 
tinued until  the  16th  day  of  that  month, 
at  which  time  the  trial  was  had ;  that  on 
the  3l8t  day  of  July,  1889,  appellant  made 
and  filed  an  affldavit,  with  several  extracts 
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from  tbe  Dally  Orpgonian  &nd  ErtnlnK 
Telet^am  attached  thereto  as  exhibits  in 
snpport  of  it,  a  motion  to  postpone  the 
trial  until  the  next  term  of  court ;  that 
from  Bald  affidarlts  and  exhibits  the  court 
was  fnlly  advised  that  the  public  mind 
was  grreatly  Inflncinced  and  prejudiced 
ag'alnst  him,  and  could  nut  fail  to  have 
known  that  he  could  not  have  a  fair  and 
Impartial  trial  at  that  term  ol  court; 
that,notwth8tanding  said  facts,  the  court 
overraled  the  motion,  and  forced  him  tu 
trial.  In  consequence  of  which  a  verdict  of 
g'uilty  was  found  against  him.  He  further 
said  that  he  believed  that  the  said  judge 
was  so  Influenced  by  the  course  pursued 
by  said  newspapers,  and  so  prejudiced 
against  blm,  that  he  could  not  expect  an 
impartial  trial  In  a  conrt  over  which  he 
presided  ;  that  he  believed  that  the  judge 
was  in  great  fear  and  dread  of  attaclts 
from  said  newspapers,  If  he  failed  to  pur- 
sue a  course  which  would  meet  with  their 
approval ;  and  that  such  dread  and  fear 
would  prevent  him  from  pursuing  an  Inde- 
pendent  course  and  giving  appellant  afalr 
trial.  A  further  ground  lor  his  belief  that 
tbe  Judge  was  prejudiced  was  that  when 
he  yvas  called  Into  court  to  have  his  case 
set  for  trial  the  last  time  one  of  the  coan- 
sel  on  his  former  trial  notified  the  court 
thatthesenior  counsel  who  had  conducted 
his  former  defense  was  confined  to  his  room 
by  sickness  at  Tacoma.  That  another  of 
his  counsel,  who  had  assisted  ut  the  argu- 
ment of  the  case  in  the  supreme  court,  had 
gone  to  San  Francisco,  and  that  the  day 
of  his  return  was  uncertain.  That  anoth- 
er lawyer  who  had  been  negotiated  with 
to  assist  In  the  defense  was  confined  at 
home  by  sickness,  and  it  was  impossible  to 
know  when  he  would  be  able  to  attend 
court.  The  court,  however,  fixed  said  12th 
day  of  February  for  the  trial,  although  the 
district  attorney  expressed  his  willingness 
that  it  should  be  fixed  for  a  week  la  ter ; 
the  judge  saying  that  in  view  of  tbe  busi- 
ness on  the  docket  be  would  not  cbange 
the  time.  That,  as  appellant  was  Informed 
and  believed,  there  was  businetis  on  tlie 
docket  whicti  would  have  occupied  the 
whole  time  of  the  court  during  the  week 
asked  for,  and  he  believed  that  the  only 
reason  why  tbe  court  refused  to  allow  an- 
other week  for  bis  counsel  to  prepare  bis 
case  was  that  ne  was  Influenced  by  his 
prejudice  against  appellant,  and  his  fear  of 
attack  by  the  newspapers.  That  he  be- 
lieved that  the  inhabitants  of  the  county 
were  so  prejudiced  against  him  tbat  he 
could  not  expect  a  fair  trial  therein.  That, 
in  addition  to  the  causes  stated  In  his  affl- 
davit,  and  the  exhibits  thereto  attached. 
were  the  following :  After  his  second  trial, 
and  the  judgment  was  entered  upon  the 
verdict  of  the  jury,  tbat  he  caused  the  case 
to  beappealed  to  the  supremecourt,  where 
tlie  Judgment  was  reversed,  and  after  it 
was  known  to  the  Daily  Oregonian  that 
newspaper  attacked  the  decision  with 
sreat  bitterness,  and  tbe  majority  of  the 
court  which  rendered  it;  which  attack 
was  published  therein  on  the  17th  day  of 
December,  1889,  a  copy  of  which  is  attached 
to  the  affidavit,  and  mado  a  part  of  It. 
That  the  effect  of  the  publication  was,  as 
be  verily  believed,  to  still  further  prejudice 


the  InhaEbitants  of  the  county  agtrinst 
him  ;  to  increase  the  fear  of  the  judge  of . 
the  court  that  he  would  be  likewise  at- 
tacked if  he  should  not  please  the  said 
newspapera  with  his  action.  That  the 
Evening  Telegram,  under  date  of  Febru- 
ary 4, 1890,  caused  to  be  poblished  in  Its 
columns  an  article  relating  to  his  possible 
application  for  a  change  of  place  of  trial 
for  the  purpose,  as  he  verily  believed,  of 
forestalling,  as  far  as  possible,  any  action 
he  might  think  necessary  to  take  In  the 
matter,  and,  if  possible,  prevent  the  court 
from  grautlng  such  application  If  made, 
and  also  tor  still  further  influencing  and 
prejudicing  the  Inhabitants  of  the  county 
against  him.  A  copy  of  this  article  was 
also  attached  to  and  made  a  part  of  said 
affidavit.  The  attorney  lor  the  state  en- 
deavored to  controvert  the  said  affidavit 
by  the  affidavits  of  a  number  of  persons, 
stating  that  they  were  citizens  of  Multno- 
mah county,  and  were  acquainted  with 
many  other  citizens  thereof,  and  believed 
that  the  accused  could  have  a  lair  and  im- 
partial trial  therein;  that  a  jury  could  be 
selected  from  the  body  of  the  county  who 
would  not  in  any  manner  be  prejudiced 
against  him.  The  said  motion,  at  tbe  re> 
quHst  of  the  said  judge  of  department  No. 
2,  was  heard  before  the  judge  of  said  court, 
who  presides  in  Department  No.  1  thereof, 
and  tbe  same  was  denied.  When  the  case 
came  on  tor  trial,  a  jury  was  selected  from 
300  names  drawn,  two  of  them  having 
been  taken  after  the  accused  had  exhausted 
all  hisperemptory  challenges.  Seven  of  the 
jurors  drawn  stated  upon  their  examina- 
tion torcause  that  they  had  formed  and  ex- 
pressed an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  and  one  uf  those  was 
allowed  to  sit  In  the  case.  Upon  the  trial 
the  following  testimony  was  given  regard- 
ingthe  circumstances  of  the  alleged  crime: 
John  Bose  testified,  in  substance,  that  he 
was  in  the  employ  of  Weber.  That  on  the 
day  of  tbe  homicide,  tbe  10th  day  of  May, 
18^,  he  started  with  the  deceased  to  go  to 
their  boarding-house  on  Alder  street,  in 
the  city  of  Portland.  That  they  left  the 
barber  shop  about  1  o'clock  p.  m.,  went 
west  on  Alder  street,  and  at  the  corner  of 
Second  and  Alder  met  Mrs.  Weber  and 
Miss  Walters  with  a  gentleman  friend. 
That  they  stopped  and  talked  with  them 
5  or  10  minutes.  That  they  then  went 
on  the  north-east  corner  of  Third  and  Al- 
der streets,  where  they  met  Mr.  Gullixson, 
and  Weber  ordered  a  mat  from  him  to  be 
put  in  front  of  the  boot-black  stand  in  the 
barber  shop.  Then  they  started  across 
Third  street,  and  when  they  got  within  15 
or  20  feet  of  the  edge  of  the  sidewalk,  on 
the  west  side  of  Third  street,  they  looked 
up  and  noticed  the  accused  standing  at  the 
water-plug  at  the  north-west  corner  ol 
Third  and  Alder  streets.  That  as  soon  as 
they  noticed  him,  he  said:  "Mr.  Weber, 
I  bear  you  have  been  round  town  looking 
for  me."  In  reply  to  which  Mr.  Weber 
said :  "  Ton  son  of  a  bitch,  what  do  you 
want  of  me?"  And  he  hardly  had  the 
words  out  of  his  mouth  when  Mr.  Olds 
commenced  shooting.  The  first  shot 
missed  Weber;  the  second  one  struck  him 
in  the  back  of  the  neck.  As  he  was  falling 
another  bullet  struck  him,  and  after  he 
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waB  down  Olds  walked  up  and  shot  him 
at  another  place,  and  then  stooped  over 
and  shot  him  In  the  back  of  the  head .  Fl  ve 
shots  were  fired.  At  the  time  Olds  ac- 
costed Weber  he  was  standlDg  up  against 
the  water-plug,  and  had  his  right  hand  in 
his  front  pauts  pocket,  In  which  he  had 
the  pistol.  That  when  the  first  shot  was 
fired,  Weber  threw  up  his  right  arm  and 
started  to  go  round  the  comer  of  the  side- 
walk. There  was  an  Interval  between  the 
first  and  second  shots  fired.  Witness  sup 
posed  that  a  cartridge  missed  fire,  or 
something  similar  to  that.  After  Olds 
fired  the  last  shot,  he  walked  around 
Weber's  body.  He  looked  at  witness, 
and  then  said,  "Now,  yon  son  of  a  bitch, 
I  suppose  you  will  go  round  looking  for 
me,"  and  then  walked  down  Third  street. 
The  witness  farther  stated  that  Olds  was 
about  two  feet  from  Weber  when  he  shot 
him  in  the  neck,  and  upon  his  crosn-ezaml- 
natlon  stated  that  when  Olds  spoke  to 
Weber  the  latter  reached  bis  left  hand  up 
to  his  pants  pocket ;  that  he  was  prob- 
ably five,  six,  or  seven  feet  from  him  at  the 
time  he  answered  Olds;  that  he  was  put- 
ting his  hand  in  his  pocket  while  he  was 
addressing  Olds. 

H.  P.  Gnllixson  testified,  in  substance, 
that  he  saw  Weber  at  the  time  referred  to 
by  witness  Bose;  that  he  had  got  down 
a  short  distance  from  the  lower  crossing 
of  Third  and  Alder  streets,  and  turned 
around  and  looked  towards  the  upper 
comer  of  said  streets,  and  saw  a  man  fall 
headlong  on  his  face,  with  his  hands  out; 
tell  in  a  line  with  the  curb.  As  he  tell  wit- 
ness saw  another  man  standing  over  him, 
with  a  pistol,  shooting.  Between  the  first 
and  second  shots  there  was  probably  a 
little  more  time  elapsed  than  between  the 
other  three  shots.  Witness  only  saw  when 
the  man  fell.  Did  not  see  the  first  shot 
fired.  Being  on  the  wagon,  and  driving 
away,  his  attention  was  called  from  hear- 
ing the  report  of  the  first  shot.  He  in- 
dicated the  manner  of  the  shooting  by 
snapping  his  fingers  for  the  period  of  time 
of  about  five  seconds.  He  identified  tlie 
accused  as  being  the  man  wiio  did  the 
shooting,  and  Weber  the  man  who  was 
shot.  Stated  that  after  accused  shot 
Weber  he  turned  around  and  walked  upon 
the  sidewalk,  with  his  pistol  in  his  hand, 
and  put  it  in  his  pocket,  and  then  took  his 
handkerchief  out;  took  his  hat  off,  wiped 
tlie  lining  and  his  brow,  put  the  hat  on, 
and  bis  handkerchief  in  his  pocket,  and 
started  to  walk  down  the  upper  side  of 
Third  street,  between  Alder  and  Washing- 
ton. Witness  did  not  notice  that  he  was 
excited,  "except  you  might  say  so  from 
perspiring. "  The  witness  further  testified 
that  he  saw  the  accused  as  he  was  walk- 
lug  to  the  Jail  with  Mr.  Hacheney;  that 
he  walked  past  witness'  store  on  the  op- 
posite side  of  the  street;  that  he  dirt  not 
appear  to  beexcited;  that  he  walked  along 
verv  quietly  with  Mr.  Hacheney. 

M.  C.  Griffln  testified.  In  snbstance,  that 
he  resided  in  Portland,  and  was  a  real-es- 
tate investment  agent;  that  about  1 
o'clock  In  the  afternoon  of  the  10th  day  of 
May,  1889,  he  was  on  the  east  side  of  Third 
street,  about  80  feet  from  the  corner  of  Al- 
der, and  from  90  to  lOO  feet  from  the  water- 


plng  In  qnestlon;  that  lie  beard  a  shot 
which  attracted  his  attention.  Before  he 
conld  locate  it  two  or  three  shots  were 
fired.  He  then  saw  the  accused,  when  the 
fourth  shot  was  fired,  stoop  over  a  pros- 
trate form,  and  very  deliberately  shoot  iu- 
to  the  body.  The  back  was  towards  htm. 
He  shot  agcdn.  Then  the  accused  looked 
at  the  body  very  calmly,  walked  a  step  or 
two,  threw  back  a  part  of  his  coat,  put  in 
his  revolver,  then  put  his  band  behind  his 
back  ,  took  out  a  handkerchief,  and,  as 
calmly  as  I  am  doing  It  now,  took  off  his 
bat,  wiped  his  brow,  wiped  his  hat,  and 
at  the  same  time  he  walked  around  the 
body  and  looked  at  It  a  couple  of  times, 
put  on  his  hat,  and  walked  north  on  Third 
street,  very  slowly,  then  he  commenced  to 
quicken  his  step.  And  several  spectators 
gathered,  and  said  this  man  ought  not  to 
be  allowed  to  go.  That  witness  ran 
across  the  street,  and  put  his  hand  on  the 
shoulder  of  the  accused,  and  told  him  "he 
thought  he  ought  to  go  to  the  city  jail." 
Then  Mr.  Hacheney  said  he  would  take 
him  down,  and  the  accused  said  he  would 
go  with  him. 

Milton  Weldler  testified,  in  substance, 
that  he  was  secretary  of  the  Portland  fire 
department,  and  that  was  his  business 
and  occupation  in  May  last;  that  he  was 
not  acquainted  with  the  defendant,  Charles 
Olds,  or  Sandy  Olds;  that  he  had  seen 
him ;  that  he  saw  him  about  tour  or  five 
days  before  the  shooting  of  Weber,  in 
front  of  the  Magnolia  restaurant;  that  as 
witness  was  going  into  a  restaurant  there 
were  four  or  five  persons  standing  just 
outside  of  the  entrance,  and  as  witness 
came  up  one  party  mentioned  Olds' name; 
that  he  did  not  know  whether  it  was  an 
Introduction  ornot,  and  in  lookingaround 
he  saw  the  accused;  that  that  was  all. 
The  witness  was  then  asked  if,  about  1 
o'clock,  on  Maj-  10th  last,  he  saw  the  ac- 
cused, and  where  it  was  he  saw  him.  To 
which  the  witness  answered:  "No,  sir. 
I  won't  swear  that  1  saw  him. "  Witness 
was  then  asked  the  following  question: 
"State  If  you  saw  any  one  upon  that  day 
at  the  comer  of  Alder  and  Third."  The 
question  was  objected  to  by  defendant's 
counsel,  unless  there  was  testimony  tend- 
ing to  siiow  and  identify  the  defendant. 
Whereupon  the  counsel  for  the  state  said : 
"We  will  bring  it  directly  home  by  this 
very  witness. "  Thecourt  thereupon  over- 
ruled this  oiijectlon,  and  the  defendant  ex- 
cepted to  tlie  ruling.  The  witness  then 
answered:  "I  left  the  Magnolia  Reetau- 
ant  about  1  o'clock,  •  •  •  and  passed 
down  Alder  street,  and  there  was  a  man 
standing  in  close  proximity  to  that  fire- 
plug there.  I  paid  no  particular  attention 
to  him,  and  passed  on,  and  I  noticed  that 
he  was  a  heavy-set  man,  and  his  back 
was  towards  me  as  1  passed  on  down, 
and  I  went  on  down  Third  street  to  Wash- 
ington."  Witness  further  said  that  he  did 
not  particularly  observe  the  color  of  the 
pei-son's  hair  and  his  clothing.  Merely  no- 
ticed that  there  was  a  heavy-set  man 
standing  there.  That  was  all  he  noticed. 
That  he  passed  on  down  Washington 
street,  on  the  north  side  of  it  and  about 
half  way  between  Third  and  Second,  when 
a  boy  came  running  along,  and  the  ahoot- 


Digitized  by 


Google 


Oi.) 


STATE  0.  OLDS. 


397 


ing  was  spoken  of;  and  the  boy  said  Olda 
shot  Weber.  The  defendant  objected  to 
what  tbe  boy  said.  The  wltneds  then 
went  on  to  Bay  what  occurred  to  him,  and 
an  objection  was  interposed  on  the  part 
of  tbe  defendant.  The  connsel  lor  tbe 
state  then  asked  the  folio wlDg  question: 
"Just  state  that  as  to  what  party 
was  standing  there, "  which  was  objected 
to  by  defendant.  Whereupon  the  court 
said:  "I  think  he  may  state  It."  To 
which  the  defendant  excepted.  Counsel 
for  defendant  then  objected  to  the  witness 
stating  what  occurred  to  him  at  the  time. 
To  which  the  court  said :  "  Very  well.  An- 
swer. "  Defendant  excepted.  The  witness 
then  said :  "  Shall  T  answer  what  I  said ?  " 
To  which  the  court  replied:  "Yes;  answer 
tbe  question. "  The  witness  then  proceed- 
ed to  say:  "The  boy  said  Olds  shot,—  " 
when  an  objection  was  interposed  on  the 
part  of  the  defendant  as  to  what  the  boy 
said.  Whereupon  the  court  remarked  as 
follows:  "What  occurred  to  you  is 
what  you  were  to  state.  What  you  said 
at  that  time?"  Counsel  for  the  defendant 
objected  to  what  the  witness  said  at  that 
time  for  the  reason  that  it  was  incompe- 
tent, immaterial,  and  hearsay.  The  court 
overruled  the  objection,  the  defendant  ex- 
cepted, and  the  witness  answered  as  fol- 
lows: "I  said  to  this  friend  of  mine:  'I 
believe  that  Olds  was  standing  on  tbe  cor- 
ner when  I  passed  by.'"  The  witness  fur- 
ther stated  that  he  did  not  know  any- 
thing that  caused  him  to  believe  it.  He 
was  then  asked  by  the  counsel  for  the 
state  what  was  bis  impression  as  to  tbe 
person  that  was  standing  there  at  the 
time,  which  question  was  objected  to  by 
defendant's  counsel  as  incompetent.  The 
court  overruled  the  objection,  and  the  de- 
fendant excepted  to  tbe  ruling.  The  wit- 
ness then  answered  "  that  he  merely  cou- 
pled the  fact  of  a  man  standing  there  and 
the  tragedy  occurring  a  few  minutes  after- 
wards; that  he  coupled  the  two  as  any 
one  would,  and  merely  said  that  he  be- 
lieved that  Olds  was  standing  there  as  he 
came  down. "  Did  not  pay  any  particular 
attention  to  the  man  as  he  stood  there; 
that  witness  was  merely  passing  by  and 
saw  the  figure  was  there.  "He  was  a 
heavy-set  man,  but  I  would  not  be  willing 
to  swear  that  I  noticed  his  complexion." 

Blanche  Martin  testified.  In  substance, 
that  she  had  been  residing  In  the  city  since 
1881.  That  she  remembered  the  circum- 
stances of  the  shooting  on  thelftth  of  May, 
1889.  That  she  was  at  the  time  on  Third 
street,  between  Washington  and  Alder. 
Wan  coming  up  Third  street  and  heard  a 
shot,  but  did  not  know  It  was  a  pistol 
shot,  nor  pay  any  attention  to  It.  Then 
saw  the  confusion  around,  looked  up  and 
saw  a  man  just  fall,  and  then  saw  another 
stoop  over  him  and  lire  three  shots  when 
be  was  already  down  lying  on  his  face. 
That  there  were  three  shots  fired  into  his 
body.  After  he  had  done  that  he  stepped  on 
to  the  sidewalk,  took  his  bat  off,  wiped  his 
brow  and  his  hat,  and  then  walked  down 
Third  street.  Would  not  swear  that  the 
accused  was  the  man  she  saw  at  the  time. 

C.  E.  Hoxie  testified,  in  substance,  that 
be  was  a  police  officer  of  the  city  on  the 
10th  day  of  May,  1889,  and  was  acquainted 


with  the  «ccu6ed.  Thwt  he  had  a  conver- 
sation with  him  on  the  way  from  the  police 
station  to  the  county  Jail.  That  be  said : 
"  When  wo  got  nearly  up  to  the  comer  of 
Third  and  Alder,  'this  is  the  place'  he 
said.  'I  was  walking  up  Third  street  with 
my  bands  in  my  pocket,  and  my  head 
down,  and  when  I  got  near  to  the  comer  I 
looked  and  saw  Weber  on  the  crossing  of 
Third  street.*  That  when  he  saw  him  he 
said:  'Mr.  Weber,  I  understand  you  have 
been  looking  for  me. '  And  Weber  said : 
*  What  do  you  want  of  me? '  And  he  said 
'that  Weber  went  down  with  his  hand 
towards  his  pocket,  and  I  never  waited. 
I  pulled  my  gun,  and  began  shooting. 
The  first  shot  I  missed  him.  Weber  put 
up  his  arm,  and  I  reached  over  and  shot 
him  in  the  neck,  and  he  tell,  and  I  shot 
him  again.'" 

J.  F.  Clark,  a  book-keeper,  residing  In 
Portland,  testified,  in  substance,  that  on 
the  10th  day  of  May,  1889,  about  1  o'clock 
p.  M.,  on  his  way  from  his  house  to  the 
store,  after  he  got  past  Third  street 
about  50  feet,  be  heard  tbe  quick  crack  of 
pistol  shots.  That  he  turned  around,  and 
just  as  he  turned  saw  the  accused  step 
off  the  sidewalk  and  fire  two  shots  into 
the  body  of  another  man.  The  body  was 
lying  close  to  the  curb,  the  feet  towards 
the  curb,  and  the  face  lying  In  the  dust  to- 
wards Alder  street.  The  accused,  after  he 
fired  those  shots,  walked  right  around  the 
head  of  the  body,  took  his  handkerchief 
out,  and  wiped  his  brow ;  also  wiped  his 
hat,  and  then  placed  it  on  his  Head,  and 
walked  off  down  Third  street.  That  it 
looked  to  the  witness,  the  distance  he  was 
away,  aa  though  he  did  it  pretty  cool. 

Mrs.  Weber,  wife  of  the  deceased,  testi- 
fied that  she  and  her  husband  boarded  at 
the  Magnolia  Bestaurant  on  Aider  street; 
that  they  had  been  boarding  there  about 
six  months;  that  she  knew  the  accused  by 
Bight,  and  that  he  knew  they  were  board- 
ing there;  that  he  had  seen  them  going  In 
and  out  of  there  frequently.  Witness  also 
testified  that  her  husband's  right  hand 
was  crippled,  and  that  when  walking  in 
the  street  he  "  most  always  can-led  it  in 
his  pocket. "  Witness  had  been  married  to 
deceased  about  two  years.  He  had  bad  a 
former  wife,  but  she  bad  obtained  a  di- 
vorce from  him. 

M.  C.  Sullivan  testified,  in  substance, 
that  he  was  a  detective  by  occupation, 
and  resided  in  Portland;  that,  having 
business  at  Freeborn's  store,  between 
Washington  and  Alder  streets,  on  the 
west  side  of  Third,  he  was  leaving  the 
store  when  he  saw  Olds,  just  before  the 
homicide;  that  he  (Olds)  was  moving  to- 
wards the  corner  very  slowly,  perhaps 
about  50  feet  from  the  corner,  perhaps  far- 
ther; that  he  had  his  face  turned  like  as 
though  he  was  looking  towards  Second 
street,  going  along  in  a  very  slow  gait ; 
that  wltnens  walked  down  on  Washing- 
ton street,  when  be  heard  the  shot;  that 
the  distance  he  walked  from  the  time  be 
saw  Olds  until  he  heard  the  shot  was 
about  200  feet;  that  he  has  walked  it  since 
in  a  minute  and  a  half;  that  he  (witness) 
was  in  a  hurry  after  leaving  Freeborn's, 
and  walked  pretty  fast. 

Charles  SUter  was  called  as  a  witness 
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on  the  part  of  the  state,  and ,  testified,  va 
substance,  that  he  was  one  of  the  proprie- 
tors of  the  Crystal  Palace  Saloon;  that 
Olds'  business  was  that  of  runninff  the 
Olympic  club-rooms,  up-stairs  over  the 
Palace  Saloon;  that  the  business  belonged 
to  an  association,  of  which  Olds  was  the 
principal  party;  that  witness  was  the 
lessee  of  the  building:,  and  leased  the  club- 
rooms  to  the  association,  the  managers 
of  which  were  Olds  and  Prank  Lynch; 
that  witness'  saloon  {urnished  the  liquur 
for  the  association's  rooms;  that  on  the 
Diorning  ol  the  shooting,  somewhere  in 
the  neJKhborhood  ol  11  o'clock,  Weber 
and  a  Mr.  Dru^an  cnrae  to  the  Palace  Sa- 
loon, and  had  a  driuk.  "Mr.  Weber  say  a 
to  me,  '  I  suppose  you  heard  about  the 
trouble  I  had  the  other  day?'  I  says, 
'Yes.'  'Well,'  he  Huys.  'I  broke  some  Rlass- 
ware.  and  done  other<lamage  here.  What- 
ever it  is,  I  will  pay  lor  it.'  I  told  him 
there  was  no  pay.  So  far  as  that  was 
concerned  it  was  all  right.  It  was  the 
trouble  in  the  house  I  cared  more  about 
than  anything  else.  'Well,'  he  says,  'I 
came  up  to-day;  this  morning,'  he  says: 
'I  want  to  talk  to  you  about  this  red- 
headed son  of  a  bitch  upstairs.'  He  says, 
'  I  know  he  Is  running  a  game  up  there, 
and  he  shall  not  do  business  in  the  town 
while  I  am  in  it.'  And  with  that  I  waa 
busy,  and  Htopped  talking,  and  our  con- 
versation went  on  at  Intervals,  broken 
like,  because  people  were  coming  In  and 
out  all  the  time,  and  I  was  behind  the  bar, 
and  had  to  do  the  work.  And  finally  Mr. 
Weber  says  to  me  he  would  come  over 
again  when  I  was  at  leisure.  'Anyway,' 
he  says, '  I  am  going  to  have  him  ragged 
today,  and  I  will  see  what  I  can  do  with 
him.'  So  somebody  else  came  in,  and  he 
stepped  over  there,  and  there  was  a  writ- 
ing-desk in  the  comer  of  the  room,  and  he 
stepped  over  there,  and  Mr.  Urugan  was 
with  him,  and  they  carried  on  a  conversa- 
tion, and  I  was  quite  busy  at  that  time, 
and  Mr.  Weber  called  outto  me  and  hesays, 
'  1  see  you  are  busy.  I  will  see  you  again 
after  awhile.'  And  he  went  out."  The 
witness  then  said  that  Just  about  noon  he 
went  out  of  the  saloon  to  go  to  his  up- 
town place;  and  he  continued  his  testi- 
mony as  follows :  **  I  went  out,  and  waa 
looking  for  a  street-car;  and  just  as  I 
stepped  out  of  the  front  door  Mr.  Olds  came 
up,  and  I  said,  'Good  morning,'  and  he 
said  'Good  morning;'  and  he  says  to  me, 
'  I  understand  Weber  has  been  around 
again.'  I  says, 'Yes;  he  was  here,  and  he  is 
pretty  hot,  and  he  talks  pretty  bad.'  And 
I  told  him  about  the  conversation  we 
had,  and  told  him  also  about  having  him 
vagged.  I  then  told  Mr.  Olds  that  I 
thought  the  best  thing  he  could  do  was  to 
keep  quiet,  or  to  go  away  awhile;  go 
away  somewhere  until  the  thing  quieted 
down,  and  it  probably  could  be  settled 
satisfactorily  In  some  way.  Mr.  Olds  says, 
'Well,  I  will  ten  you,  if  you  think  I  am 
any  detrimennt  to  the  house,  I  would 
rather  go  away.'  '  Well,'  I  says,  'that  is 
my  judgment.  I  think  you  better  go  away 
for  a  while.'  And  at  that  the  car  came 
along,  and  I  jumped  on  the  car,  and  that 
was  our  last  conversation. "  The  witness 
also  testified  that  Weber  had  been  at  the 


Crystal  Palace  Saloon  several  times  before 
this  inquiring  for  Olds,  and  "lookinsr"  for 
him,  and  that  this  was  what  Olds  referred 
to  when  he  said  he  understood  that  Weber 
had  been  there  again.  That  Weber  threat- 
ened to  inform  on  the  house.  Said  that 
he  (Olds)  should  not  do  any  business  while 
he  (Weber)  was  in  town.  That  he  would 
inform  against  the  house  and  against 
Olds  for  carrying  on  a  gambling  game. 
And  witness  thought  to  that  extent  Oldu 
was  a  detriment  to  the  house.  That  he 
did  not  want  any  trouble  there.  That 
the  business  was  carried  on  by  the  Olym- 
pic Association.  It  was  an  incorporated 
institution.  The  witness  also  testified, 
against  the  objection  of  counsel  for  the 
accused,  that  he  (witness,)  was  the  re- 
sponsible man  in  the  association.  Tho 
state  thereupon  rested.  The  accused  did 
not  deny  the  killing,  but  claimed  and  at- 
temi)ted  to  prove  that  it  was  done  in  sell- 
defense. 

E.  A.  Post,  a  wituessfor  the  defense,  tes- 
tified, in  substance,  that  he  resided  in 
Portland.  That  he  had  no  occupation  at 
present;  had  just  left  the  hotel  business; 
was  one  of  the  proprietors  of  the  Oilman 
House;  was  acquainted  w^ith  Weber. 
That  the  latter  had  a  place  of  business  50 
feet  from  the  Oilman  House,  in  1883  or  18S4. 
That  he  always  considered  him  a  person 
disposed  to  be  quarrelsome,  vicious,  irrit- 
able, and  dangerous.  That  witness  used 
to  drive  a  soda  wagon,  and  was  in  bis 
place  every  morning ;  knew  there  was  a 
disturbance  there  several  times,  and  they 
all  seemed  to  blame  Mr.  Weber  for  it.  His 
reputation  was  that  of  a  person  who 
would  shoot;  has  seen  him  carry  a  pistol; 
seen  him  take  a  pistol  out  of  his  drawer 
and  put  in  his  pocket  when  he  went  oil 
watch,  (meaning  when  Weber  left  hts  sa- 
loon lor  any  length  of  time;)  would  not 
swearthat  itwaa  the  pistol  shown  to  him 
in  court,  but  stated  that  it  was  one  like 
that. 

C.  W.  Holyapple  testified.  In  substance, 
that  he  was  a  police  officer  of  the  city,  and 
acquainted  with  Weber  In  his  life-time. 
Thut  he  had  the  reputation  of  being  very 
quarrelsome  and  disagreeable  to  get  along 
with,  and  that  he  would  shoot.  Counsel 
for  the  state,  upon  the  cross-cxamtnatioa 
of  tho  witness,  showed  that  the  latter  had 
arrested  Weber  several tiroesforgambling. 
and  attempted  to  show  that  the  persons 
whom  he  had  heard  speaking  concerning 
Weber's  character  had  done  so  from  the 
fact  that  Weber  claimed  that  the  police  of- 
ficers should  not  interfere  with  him  in  car- 
rying on  a  gambling  business,  while  they 
permitted  others  to  do  so;  and  did  show 
that  upon  one  occasion  when  he  arrested 
Weber  for  gambling,  that  Weber  told 
him  that  if  he  would  go  with  him  to  a  cer- 
tain place  he  would  show  him  where  there 
was  gambling,  and  that  witness  told 
Weber  that  one  at  a  time  was  all  he  could 
handle.  That  after  he  took  him  down  to 
the  station  that  be  should  see  if  there  waa 
gambling  going  on  at  other  places,  bob 
did  not  arrest  any  one  then ;  not  at  that 
particular  time. 

William  Summers  testified, in  substance, 
that  he  was  acquainted  with  Weber; 
knew  him  In  the  winter  of  1881;  first  be- 
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cameacqaalnted  with  blm  InLaramteclty, 
Wyo.  Ter. ;  used  to  be  very  intimate  witli 
him  ;  was  in  his  employ  botli  In  Wyoming 
territory  and  Portland,  in  the  iatter  place 
about  nine  months,  and  In  the  former 
place  about  three  months.  That  Weber 
was  engaged  in  the  saloon  and  gambling 
business.  His  reputation  was  bad.  He 
was  believed  among  those  whom  he  asso- 
ciated with,  and  understood  generally,  to 
be  one  who  would  ohoot.  He  and  Olds 
were  not  on  friendly  terms;  heard  him  say 
at  the  comer  of  First  and  Alder  streets, 
Portland,  mure  than  a  year  ago,  some- 
thing about  a  big  son  of  a  bitch,  but  that 
some  people  were  bigger  sous  of  bitches 
than  others ;  bacli  cappers.  That  witness 
turned  around  and  said,  "  What  do  you 
mean?"  and  Weber  said,  "I  mean  that 
big  red-headed  son  of  a  bitch  standing 
there,"  referring  to  Olds.  Olds  turned 
and  walked  round  the  corner  of  the  side 
walk  out  of  the  way.  That  Weber  was  in 
the  habit  of  currying  a  pistol  in  front  of 
taim  inside  his  pants.  That  the  pistol  in 
eourt  is  the  same  kind  of  a  pistol  he  used 
to  carry.  That  he  had  seen  him  handle  It 
with  both  his  right  and  left  hand.  That 
his  right  hand  was  drawn  up,  and  be  could 
not  open  it  to  the  full  extent.  That  he 
had  seen  him  take  a  gun  in  tliis  band,  (re- 
ferring to  a  pistol.)  That  Weber  told  him 
that  he  had  braked  on  the  Union  Pacific 
Railroad  between  Laramie  city  and  Green 
river  and  between  Laramie  and  Rawline, 
Wyo.  Ter.  That  his  reputation  there  was 
bad.  Witness  said,  on  his  cross-esamina- 
tion,  that  he  came  to  this  country  with 
Weber,  and  that  the  latter  paid  his  way 
out  here.  That  be  was  a  pretty  good  man 
when  he  came  here.  That,  as  a  man  to 
work  for,  he  so  regarded  him.  That  he 
never  bad  any  trouble  with  him  but  once, 
and  that  settled  it  between  us  two.  That 
lie  could  not  say  that  hn  testified  on  tiie 
former  trial  that  Weber's  bad  reputation 
arose  out  of  an  order  that  gambling 
should  not  be  allowed  on  the  first  floor, 
and  bis  declaration  that  if  gambling  was 
not  allowed  on  the  first  floor  it  should 
not  be  allowed  on  any  floor.  That  his 
reputation  became  worse  after  that  time 
than  it  was  before,  but  that  was  not  the 
first  that  started  it.  That  Weber  was  in- 
terested with  Jacob  Weber,  Paul  Furray, 
Isaac  Gratton,  and,  he  thought,  James 
Furra.T,  In  the  Brunswick  Billiard  Hail,  a 
gambling-house  and  saloon.  That  wit- 
ness was  working  there  at  that  time; 
could  not  say  that  his  reputation  among 
those  people  was  good.  That  he  had  been 
closed  up  in  his  gambling-house  previous 
to  that  time.  That  his  gambling-house 
on  the  corner  of  First  and  Alder  had  been 
closed  by  the  authorities,  and  after  tliat 
he  went  into  business  with  Jacob  Weber, 
Gratton,  Furray,  and  Vernon.  That  he 
had  heard  men  in  his  profession  say  that 
his  reputation  was  bad,  but  could  notsay 
that  it  was  any  worse  after  he  left  the 
Brunswick  Billiard  Hall  than  it  was  pre- 
tIoub  to  that  time.  That  he  was  con- 
sidered by  men  in  his  profession  a  dan- 
gerous man.  That  he  would  use  a  gun, 
pistol,  knife,  poker,  or  anything  else. 
That  everybody  at  the  Brunswick  Bill- 
iard  Hall,   who    was    Interested   in   the 


house,  had  no  love  tor  him.  That  there' 
was  more  or  less  rivalry  between  him  and, 
them.  They  were  engaged  in  the  same 
kind  of  business.  That  witness  was  now' 
a  saloon  man  at  Aberdeen,  Wyo.  Ter. 

Joseph  Day  testified  substantially  that 
he  was  a  police  officer  in  Portland,  and 
had  been  suchsince  the  1st  of  August,  1888, 
and  had  been  such  officer  at  a  time  previ- 
ous to  that.  That  he  knew  Weber's  gen- 
eral reputation  for  being  a  violent,  vicious, 
and  dangerous  person.  That  it  was  bad; 
a  quarrelsome  man.  That  he  knew  Olds. 
That  he  had  a  conversation  with  Weber 
about  two  days  before  the  shooting  oc- 
curred. "  I  saw  him  as  I  was  going  down 
Third  street.  He  was  walking  up  the 
streeet.  I  looked  at  him  and  says,  'You 
look  from  the  looks  of  your  eyes  as  if  you 
had  been  having  a  scrape.'    He  says,  'Yes; 

the  son  of  a that  did  that  I  will  make 

him  jump  off  the  wharf '  or  the 'dock,' I 
don't  remembur  which  words.  I  says, 
'Weber,  if  I  were  you  I  would  not  have 
any  trouble  about  anything  like  that.  It 
won't  do  any  good  to  make  any  talk  like 
that.'    He  says,  'I  will  kill  the  son  of  a 

b on  sight.'   I  says, '  Weber,  you  hadn't 

ought  to  talk  that  way.  You  know  I  am 
a  police  officer,  and  that  is  not  very  good 
talk  for  you  to  make,  because  if  this  man, 
should  hear  it,  he  might  not  give  you  any 
opportunity  to  do  that.'  'W^ell,'  he  said, 
'It  don't  makeany  differenceto  me  whether 
he  does  or  not,'  and  I  walked  away,  and 
went  dowu  to  the  station. " 

J.  F.  Watson  testified,  in  substance,  that 
he  was  a  captain  in  the  police  foi'ce,  and 
had  been  a  police  officer  for  12  or  14  years ; 
that  Weber's  reputation  was  bad,  and 
that  Olds'  reputation  in  the  community 
as  a  peaceable,  quiet  citizen,  was  good. 

J.  M.  Gilman  testified, in  substance,  that 
he  lived  in  Portland :  was  a  steam-boat 
man,  and  owned  the  Gilman  House;  that 
he  knew  Weber,  and  that  hia  reputation 
was  bad. 

John  Minto  testified,  In  substance,  that 
be  resided  in  Portland,  and  that  he  saw 
the  fight  which  occurred  between  Weber 
and  ()ld8  a  few  da.vs  before  the  homicide; 
that  he  was  standing  on  the  sidewalk  in 
front  of  the  Crystal  Palace  Saloon.  Olds 
was  standing  on  the  edge  of  the  platform 
in  front  of  the  saloon,  with  his  face  to- 
wards the  street,  leaning  on  a  small  cane. 
Weber  passed  directly  behind  Olds,  and 
looked  into  the  saloon,  and  turned  around 
and  came  to  Olds  from  behind,  ran 
against  him,  and  pushed  him  off  the  plat- 
form onto  the  sidewalk.  Olds  dropped 
the  cane,  and  hit  Weber  In  the  face;  hit 
him  two  or  three  times.  After  the  first 
lick  Weber  threw  up  his  hands  to  his  face, 
and  hit  him  three  or  four  times  about 
that  time.  They  scuffled  a  short  time. 
Weber  seemed  to  stoop  down  and  got 
both  hands  up  to  his  face,  and  started  for 
the  saloon  door.  Olds  was  on  the  back  of 
his  neck,  and  hit  him  once  or  twice  in  the 
neck  and  back  of  the  head,  but  both  went 
against  the  door,  pushed  it  open,  and 
went  inside.  As  soon  as  the  doors  were 
open  Weber  started  to  the  bar,  evidently 
to  get  hold  of  tumblers.  Olds  still  having 
hold  of  blm ;  but  he  got  to  the  counter, 
and  got  hold  of  two  or  three  tumblers, 
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90cl  stepped  back.  Olda  let  go  of  him, 
tnmed.  almost  facing  bim,  and  said: 
"Throw  It,  you  son  ol  a  bitch.  You  don't 
dare  to  throw  It."  This  was  theflrst  word 
spoken  from  the  time  they  commenced. 
Weber  threw  one  ot  the  tumblers  at  Olds 
and  missed  him,  and  Olds  hit  him  again; 
and  as  Weber  stooped  to  pick  up  one  of  the 
tumblers  he  had  dropped,  after  he  threw 
the  first  one,  Olds  again  hit  him.  By  this 
time  they  had  clinched,  were  scuffling,  and 
went  over  the  left  side  against  the  wall. 
The  bar-tender  then  interfered,  and  said, 
"Don't  knock  those  pictures  off  the  wall.  ■* 
They  both  seemed  to  be  pretty  well  out 
ot  breath,  and  separated.  No  one  inter- 
fered to  any  great  extent  before  they  were 
separted.  Neither  of  them  was  knocked 
down.  Weber  threw  the  glass  with  his  left 
hand.  Witness  called  his  attention  to  it 
in  talking  to  him  afterwards;  told  him 
that  he  did  not  know  that  he  was  left- 
handed  before.  Witness  further  testified 
that  he  was  a  real-estate  man ;  that  he 
bad  formerly  been  sheriff  of  Marion  coun- 
ty. 

Frank  Summers,  bar-tender  at  the  Gil- 
man  House,  testified,  in  substance,  that 
about  a  year  before  he  heard  Weber  In 
front  of  the  Brunswick  Billiard  Hall, 
about  the  time  he  was  arrested,  say  to 
Olds, "You  dirty  son  of  a  bitch,  I  have  got 
it  In  for  you.  You  are  the  cause  of  this. " 
Olds  said  to  him, "  Keep  away  from  me.  I 
do  not  want  anything  at  all  to  do  with 
you."  And  he  started  to  walk  away  from 
Weber,  and  the  latter  followed  him  up, 
and  kept  talking  to  him  in  that  way. 
Witness  also  testified  that  Weber's  repu- 
tation was  not  very  good ;  that  he  had 
beard  that  he  would  use  a  gun;  that  Olds' 
reputation  was  good. 

Paul  Furray  testified  that  he  resided  in 
Portland;  that  he  bad  been  bar-tender 
for  Weber;  that  he  was  acquainted  with 
his  general  repntatlun  as  a  vicious,  quar- 
relsome, dangerous  person,  and  that  it 
was  bad ;  that  after  the  fight  they  had 
at  the  Crystal  Palace  Saloon  he  told  wit- 
ness up  at  his  room  that  it  was  not  over 
yet ;  that  he  would  be  fixed  for  him  the 
next  time  he  saw  him;  and  Identified  the 
pistol  in  court  as  the  same  one  Weber 
used  to  carry. 

Albert  Richster  testified  that  he  was  a 
bar-keeper;  had  been  living  in  Portland 
10  years ;  knew  Weber  in  his  life-time,  and 
was  acquainted  with  Olds.  That  on  and 
Just  prior  to  the  10th  day  of  May,  lf*89.  he 
was  at  the  Crystal  Palace  Saloon.  That 
he  recollected  the  fight  which  occurred  be- 
tween Olds  and  Weber  In  the  early  part  of 
May  at  the  saloon,  but  was  not  present 
at  the  time.  That  Weber  was  there  about 
half  past  5  o'clock  of  that  day;  and  he 
came  in  and  asked  how  many  glasses  were 
broken,  and  witness  referred  hlra  to  Mr. 
Watson.  He  then  inquired  where  Olds 
was,  referring  to  him  in  his  usual  style  ot 
designating  him.  Said:  "If  he  Is  up  stairs, 
call  him  down.  I  will  make  him  'eave 
town.  I  will  do  him  up.  I  will  make  him 
jump  in  the  river."  That  was  the  day  be- 
fore the  shooting.  That  be  came  back 
that  evening  ibout  11  o'clock,  and  asked 
witness  the  same  question  again ;  said  ho 
could  not  work  in  this  town.    That  wit- 


ness commnnlcated  to  Olds  that  Weber 
bad  been  looking  tor  him,  and  told  him 
what  Weber  had  said.  That  he  had  never 
spoken  six  words  to  Weber,  but  bad  al- 
ways heard  that  his  general  reputation 
was  bad;  and  Olds' reputation,  as  a  quiet, 
peaceable  person,  was  good.  That  even- 
ing when  Olds  came  down  from  up-statrs 
he  waited  until  I  closed  up  the  saloon.  It 
was  1  o'clock.  That  Frank  Lynch  and 
witness  walked  home,  and  Olds  wag  on 
the  inside,  and  walked  up  Washington 
street  to  East  park,  and  there  they  left 
him,  and  he  went  up  East  park.  That 
Lynch  told  Olds  that  he  had  better  get  in 
the  center;  that  Weber  might  be  around 
one  of  "these  corners;"  and  that  Olds 
stepped  between  Lynch  and  witness,  and 
walked  up  Washington  street. 

Edward  Holman,  the  undertaker,  who 
took  charge  of  Weber's  body,  testified  that 
he  saw  a  pistol  after  they  had  raised  the 
body  from  the  sidewalk.  It  was  lying 
down  on  the  sidewalk.  That  in  raising 
the  body  up  he  thought  that  the  pistol 
was  laying  right  underneath  blm.  "Tha* 
he  put  a  tag  on  it,  and  gave  It  to  Sheriif 
Kelly.  Could  not  tell  whether  the  pistol 
was  laying  there  or  dropped  there  when 
the  body  was  picked  up  ;  thought  the  pis- 
tol was  very  similar  to  the  one  in  court. 
That  It  was  loaded.  Witness  also  stated 
that  there  was  a  brass  weight  found  there 
at  the  place,  about  the  size  of  an  Iron 
weight  for  scales,  marked  "  200  lbs. " 

Penumbra  Kelly,  sheriff  of  the  county, 
testified  that  the  pistol  In  court  was  the 
same  one  got  from  Edward  Holman. 
Thatit  was  loaded  atthetlme  he  received  it. 

David  Campbell  testified  that  he  re- 
sided in  Portland,  and  p  the  10th  day  ot 
May,  1889,  was  there.  That  he  was  drive* 
in  the  fire  department,  and  acquainted 
with  Olds.  That  at  the  time  the  shooting 
took  place  he  was  on  Fourth  and  Alder, 
exercising  the  horses,  riding  horseback. 
That  ]u8t  previous  to  that  had  been  right 
where  the  shooting  was  done.  That  he 
was  well  acquainted  with  Olds,  but  did 
not  see  him  there;  would  have  known 
him  if  he  had  seen  him.  That  it  was  just 
long  enough  for  him  to  go  from  thereto 
Washington,  up  Washington  to  Fourth, 
up  Fourth  to  Alder,  before  the  shooting 
occurred.  That  the  horses  trotted  all  the 
way. 

Frank  G.  Richardson  testified,  among 
other  things,  that  he  saw  Olds  coming  up 
Third  street  Just  before  the  shooting,  and 
also  saw  Weber  and  Bose  crossing  the 
street;  did  not  pay  much  attention  to 
them  until  he  heard  a  shot  fired.  That 
Weber  and  Bose  had  not  got  off  the  curb 
on  Alder  street  when  witness  first  saw 
them.  That  when  he  first  looked  up  after 
the  shot  was  fired,  he  saw  Weber  stand- 
ing on  the  crossing  west  side  ot  Third, 
where  It  Intersects  Alder.  That  he  went 
over  and  helped  pick  him  up  after  he  was 
shot.  That  he  saw  a  brass  stopper  or 
ping  in  the  street  under  him  when  he  lifted 
him  up.  That  he  saw  a  pistol.  Mr.  Hol- 
man picked  it  up.  That  he  was  put  In  JalV 
as  a  witness  tor  the  state,  and  was  held 
until  the  trial  ot  Olds  began.  Tliat  hewns 
not  called  on  either  trial  as  a  witnena  for 
the  state. 
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M.  J.  Kochman  testified  that  he  saw 
Weber  and  Olds  standing  togetlier,  and 
saw  Weber  inalse  a  motion  for  bia  bind 
poclcet.  Question.  By  defendant's  coun- 
sel. "What  pocket?"  Answer.  "For  bis 
hind  pocliet,  or  for  his  pocltet,  and  imme- 
diately after  that  heard  a  shot  fired,  and 
almost  immediately  another  one,  and  then 
saw  Weber  fall ;  and  In  a  very  few  seconds 
after  that  Olds  tired  three  more  shots  in 
his  back  over  him. " 

S.  B.  Parrlsh,  chief  of  police  of  the  city  of 
Portland,  testified  that  soon  after  Weber 
was  killed  he  was  at  the  place  of  the  kill- 
ing. That  he  saw  the  pistol  picked  up 
from  the  ground.  That  when  they  turned 
Weber  over  It  was  under  hiui,  and  was 
picked  up  then.  And  he  recognUed  the 
pistol  In  court  as  the  one  picked  up. 

Several  other  witnesses,  including  the 
accused  himself,  gave  evidence  on  the  part 
of  the  defense,  but  in  the  main  it  was 
only  cumulative  of  that  which  was  al- 
ready given.  The  accused,  however,  in 
his  testimony,  made  a  full  statement  of  bis 
antecedents,  of  his  relations  with  Weber, 
and  of  the  circumstances  relating  to  the 
killing.  The  state  also  called  three  or  four 
witnesses  to  rebut  the  evidence  of  the  de- 
fense, regarding  Weber's  reputation  as  to 
his  being  vicious  and  quarrelsome;  als  > 
sought  to  impeach  some  of  the  witnesses 
for  the  accused  by  attempting  to  show 
that  they  had  testified  differently  from 
what  they  did  on  the  former  trial.  Sev- 
eral of  the  witnesses  for  the  defendant 
were  gamblers,  and  the  counsel  for  the 
state  proved  by  them,  upon  their  cross-ex- 
amination, that  the  gambling  fraternity 
at  Portland  and  otber  places  had  raised  a 
fund  to  assist  the  accused  In  his  defense  to 
the  charge  against  him,  and  the  district 
attorney,  in  his  closing  address  to  the 
Jury,  made  statements  concerning  the  testi- 
mony so  elicited,  and  drew  inferences 
therefrom  which,  the  counsel  for  the  defend- 
ant claimed,  were  unwarranted,  and 
which  operated  prejudicially  to  thedefeud- 
ant.  After  the  testimony  was  closed,  the 
trial  court  charged  the  Jury  generally  as 
to  the  law  of  the  case,  to  which  no  excep- 
tions were  taken  that  are  relied  upon  by 
defendant's  counsel.  Said  counsel,  how- 
ever, saved  exceptions  to  the  refusal  of 
the  court  to  give  instructions  requested 
by  them,  and  upon  which  they  do  rely. 
The  instructions  so  requested  and  refused 
are  as  follows :  "  Fii-at.  It  is  your  dutj'  to 
reconcile  the  evidence  in  this  case  with  the 
defendant's  innocence,  if  you  can  cousist- 
entiy  do  so.  Second.  You  cannot  find  a 
verdict  against  the  defendant  unless  you 
find  that  his  guilt  is  In  all  things  consist- 
ent with  theevidence  in  thecase,  and  whol- 
ly inconsistent  with  any  reasonable  hy- 
pothesis of  his  innocence. "  The  jury  re- 
turned the  following  verdict :  "  We,  the 
jury,  find  the  defendant,  Clharles  Olds, 
guilty  of  murder  in  the  first  degree,  as 
<*harged  in  the  Indictment."  The  counsel 
(or  the  defendant  thereupon  moved  the 
i-uurt  to  set  aside  the  said  verdict  uptm 
several  grounds  spet^ifled  in  the  motion 
filed.  The  court  overruled  the  said  mo- 
tion, and  adjudged  that  the  defendant  be 
hanged,  which  is  the  judgment  appealed 
from. 
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C.  B.  Bellinger,  for  appellant.  Henry  E: 
McGinn,  Dist.  Atty.,  for  the  State. 

Thater,  C.  J.,  (after  atating  the  facta 
aa  above.)  This  is  the  second  time  this 
case  has  been  here,  (see  22  Pac.  Kep.  940.) 
and  the  circumstances  attending  the  sec- 
ond trial,  ajid  the  whole  affair.  Indeed,  has 
been  of  such  a  character  as  to  greatly  em- 
barrass the  court  in  its  determination  of 
the  questions  involved.  This  court  has 
no  authority  to  review  the  determination 
of  trial  courts  upon  questions  of  fact 
where  the  evidence  is  conflicting;  but  it 
has  authority  to  look  Into  a  case  where 
there  has  been  a  criminal  conviction,  in 
order  to  ascertain  whether  there  is  evi- 
dence to  support  the  conviction,  and  to 
ascertain  whether  or  not  the  accused  has 
had  a  fair  trial.  State  v.  Hunsaker,  16  Or. 
497,  19  Pac.  Rep.  605 ;  State  v.  Cody,  23 
Pac.  Rep.S91.  Every  person  charged  with 
a  public  offense,  whether  guilty  or  not,  is 
entitled  to  a  fair  trial.  "  Because, "  as  said 
Mr.  Bishop,  in  section  40  of  volume  l,of  his 
work  on  Criminal  Procedure,  "a  guilty 
man  has  by  the  law  Itself  a  right  to  be  ac- 
quitted, unless  he  can  be  convicted  by  vir- 
tue  of  the  rules  and  methods  which  the 
law  has  Itself  provided. "  In  order  to  in- 
sure such  a  trial,  the  constitution  of  this 
state  (section  11, art.  1)  has  provided :  "In 
all  criminal  prosecutions  the  accused  shall 
have  the  right  to  public  trial,  by  an  im- 
partial jury,  in  the  county  in  which  the 
offense  shall  have  been  committed,"  etc. 
The  securing  to  parties  accused  of  crime  a 
fair  trial,  by  an  impartial  jury,  especially 
in  capital  cases,  has  ever  been  the  solici- 
tude of  the  common  law.  Blackstone 
says:  "It  was  necessary  for  preserving 
the  admirable  balance  of  our  constitution 
to  vest  the  executive  power  of  the  laws  in 
the  prince,  and  yet  this  power  might  be 
dangerous  and  destructive  of  that  very 
constitution  if  exerted  without  check  or 
control,  by  justices  of  oyer  and  terminer, 
occasionally  named  by  the  crown,  who 
might  then,  as  in  France  or  Turkey,  im- 
prison, dispatch,  or  exile  any  man  that 
was  obnoxious  to  the  government,  by  an 
instant  declaration  that  such  is  their  will 
and  pleasure.  But  the  founders  of  the  En- 
glish law  have  with  excellent  forecast  con- 
trived that  no  man  should  be  called  to  an- 
swer to  the  king  for  any  capital  crime,  un^ 
less  upon  the  preparatory  accusation  of 
twelve  or  more  of  his  fellow-subjects,  the 
grand  jury,  and  that  the  truth  of  every  ac- 
cusation, whether  preferred  in  the  shape  of 
indictment,  information,  or  appeal,  should 
afterwards  beconflrmed  by  the  unanimous 
suffrage  of  twelve  of  his  equals  and  neigh- 
bors, indifferently  chosen  and  superior  to 
all  suspicion;  so  that  the  liberties  of  Eng- 
land cannot  but  subsist  so  long  as  this 
paJladiiim  remains  sacred  and  inviolate, 
not  only  from  all  open  attacks,  (whicli 
none  will  be  so  hardy  as  to  make,)  but  al- 
so from  all  secret  machinations  which  may 
sap  and  undermine  it,  by  introducing  new 
and  arbitrary  methods  of  trial  by  justices 
of  the  peace,  commissioners  of  the  revenue, 
and  courts  of  conscience.  And  however 
convenient  these  may  appear  at  first, 
(as  doubtless  all  arbitrary  powers  well 
executed  are  the  most  couvenienl,)  yet  let 
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It  be  again  remembered  that  delays  and 
little  Inconveniences  in  the  forms  of  Justice 
are  the  price  that  all  free  nations  must 
pay  for  their  liberty  in  more  substantial 
matters;  that  these  Inroads  upon  the  sa- 
cred bulwark  of  the  nation  are  fundament- 
ally opposite  to  the  Hj)lrlt  of  our  consti- 
tution; and  that,  though  begun  In  trifles, 
the  precedMit  may  gradually  increase  and 
spread  to  the  utter  disuse  of  juries  in  ques- 
tions of  the  most  momentous  concern." 
Cooley,  Bl.  Coram,  bk.  4,  pp.  3.=i0,  351.  The 
importance  of  any  Immunity,  however, 
does  not  depend  so  much  upon  constltu- 
tionnl  guaranties  as  it  does  upon  their  ob- 
servance and  enforcement.  The  violation 
of  the  spirit  of  the  law  is  as  pernicious  In 
Its  consequences  as  the  violation  of  its  let- 
ter. The  right  of  the  accused  In  a  criminal 
case  to  a  trial  by  jury  would  be  of  little 
advantage  if  the  jury  had  to  come  from  a 
community  biased  and  prejudiced  against 
him  by  influences  which  he  was  unable  to 
countervail.  Such  a  condition  of  public 
sentiment  In  a  community  renders  it  Im- 
possible, many  times,  to  enf<irce  a  due  ad- 
ministration of  the  law;  and  it  is  often 
produced  by  the  publication  of  Intemper- 
ate newspaper  articles.  It  is  extremely 
nnfortontate  to  the  cause  of  justice  that 
many  of  the  newspapers  of  the  country 
pureue  the  course  they  do  with  reference 
to  cases  of  homicide.  They  seldom  fail  to 
designate  tlie  transaction  as  a  murder, 
which  of  itself  is  a  judgment,  to  the  extent 
of  newspaper  jurisdiction  in  such  matters, 
that  the  slayer  is  guilty  of  that  crime, 
Avithont  regard  to  the  circumstances  con- 
nected with  it.  And  they  usually  publish 
not  only  a  detailed  hearsay  statement  of 
the  affair,  but  decidedly  indicate  tlieir  own 
views  regarding  It.  The  result  is  that  by 
the  time  the  accused  is  arraigned  for  trial 
the  reading  portion  of  the  community 
have  generally  formed  and  expressed  an 
opinion  concerning  his  guilt  or  innocence, 
which  renders  it  very  difficult  to  secure  an 
intelligent  and  unbiased  jury  to  try  him 
by. 

In  the  case  under  consideration,  the 
newspapers  referred  to  in  the  appellant's 
petition  to  postpone  the  trial,  and  for  a 
change  of  venue,  assume,  I  should  judge 
from  the  tenor  of  thi*  articles  made  exhib- 
its, to  decide  how  the  case  should  be  dis- 
posed of.  The  publishers  of  those  sheets 
appear  to  have  established  a  tribunal  of 
their  own  in  which  to  try  the  accused ;  and 
in  view  of  the  extensive  circulation  of 
those  papers,  and  their  high  standing  as 
public  journals,  it  is  difficult  to  conceive 
how  an  impartial  jury  could  be  secured 
from  the  county  where  they  are  published, 
by  which  he  could  be  tried,  especially  after 
two  trials  had  already  been  had.  Under 
these  circmnstanccs,  I  cannot  see  why  the 
trial  court  should  have  refused  a  change 
of  venue.  It  was  apparent,  then,  that  a 
great  proportion  of  those  who  would  be 
likely  to  be  summoned  as  jurors  would  be 
found  to  have  formed  and  expressed  an 
Apinion  as  to  the  guilt  or  Innocence  ol  the 
accused  ;  an  opinion  superinduced  by  the 
reading  of  the  published  statements  of  the 
witnesses  examined  on  the  former  trial  and 
positive  comments  made  by  the  publisher. 
There  were  two  questions  in  the  case  to 


be  tried :  First.  Was  the  accused  Justifled 
in  killing  Emll  Weber  V  Sftcond.  Was  there 
sufficient  evidence  in  the  case  to  show  that 
the  killing  was  done  with  such  deliber- 
ate and  premeditated  malice  as  to  consti- 
tute murder  in  the  first  degree?  That 
Weber  had  been  abasive  and  overbearing 
towards  Olds,  had  made  it  a  point  to  in- 
sult him  whenever  an  opportunity  pre- 
sented itself,  and  that  the  latter  submitted 
to  it  meekly  except  when  assaulted  by 
force,  is  clearly  shown  by  the  testimony. 
What  the  cause  of  Weber's  animosity  was 
does  not  appear,  except  from  the  state- 
ments of  Olds  himself.  He  testified  that  he 
was  born  at  Coldwater,  Mich.  That  be 
lived  there  until  he  was  20  years  of  age. 
That  he  went  from  there  to(:hicago,  where 
he  traveled  two  years  for  a  wholesale 
house.  That  he  then  went  to  Colorado, 
and  from  there  to  New  Mexico.  That.  In 
tlie  first  place,  he  was  In  the  contract  bus- 
iness. That  he  built  orAvas  subcontractor 
of  five  miles  of  the  Atchison  &  Topeka 
Railroad,— the  New  Mexico  branch.  That 
he  then  went  into  the  livery  business  at 
Las  Vegas,  N.  M.  That  from  there  he 
went  to  Leadville,  where  he  had  his  first 
experience  in  gambling,  and  after  various 
perambulations.  In  May  of  1883,  arrived  in 
Portland,  where  he  had  since  resided. 
That  he  got  acquainted  with  Weber  when 
he  first  came  to  Portland,  the  latter  hav- 
ing come  there  about  the  same  time,  and 
kept  a  saloon  and  gambling-house.  That 
the  first  trouble  accused  had  with  Weber 
was  in  1885.  That  It  was  over  the  city 
election.  They  had  been  on  opposite  sides. 
That  the  next  dtjy  after  the  election  ac- 
cused called  at  Weber's  place  of  business, 
and  was  refused  admission  into  the  gamb- 
ling department,  and  that  Weber  used 
abusive  language  towards  him,  and 
threatened  to  have  him  vagged.  That  ac- 
cused said  to  him  :  "Mr.  Weber,  you  have 
a  big  gambllng-house  here,  are  worth 
plent.y  of  money,  and  I  am  a  poor  man.  Of 
course,  you  have  that  privilege."*  That 
Webcrtold  him  not  tocome  near  his  house 
any  more,  and  that  he  did  not  go  there 
again  while  he  kept  it.  That  it  was  closed 
about  a  year  and  a  half  after  that,  and  he 
sold  or  leased  it  to  other  parties.  That  In 
1887  or  1888  Weber  undertook  to  indict  the 
police,  and  accused  was  subpcenaed  to  ap- 
pear before  the  grand  Jury.  That  Weber 
found  it  out.  and  came  and  wanted  to 
dictate  to  him  what  he  should  testify  to. 
This  he  refused  to  submit  to.  The  accused 
then  jiroceeded  to  describe  minutely  Wel)- 
er's  course  of  conduct  to  wards  him  thereaft- 
er, which  was  bitter  and  malicious  in  the  ex- 
treme, and  which,  no  doubt,  led  to  the 
commission  of  this  homicide.  It  is  evident 
from  the  testimony  in  the  case  that  Weber 
aspired  to  be  a  sort  of  leader  among  the 
class  with  whom  he  associated.  He  may 
not  have  been  a  bad  man  at  heart,  and 
probably  was  respectful  and  courteous  to 
his  8ni)eriors;  but  he  had  accumulated 
property ;  and,  like  many  othei-s,  became 
insolent  and  arrogant  towards  those 
whom  he  regarde<l  as  his  inferiors  in  posi- 
tion, when  they  opposed  his  views  and 
wishes.  His  vocation  was  calculated  to 
make  him  morose  and  Irritable.  He  was 
engaged  in  an  irrepressible  conflict  with 
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the  police  force,  was  at  variance  'vrith  his 
own  fraternity,  and  aeema  to  baveconcen- 
trated  all  his  spite  and  wratli  upon  Olds; 
and  after  the  latter  bad  beaten  him  in  the 
liBt-fiffht,  in  which  he  himself  was  clearly 
the  agKre»8ur,he  indulged  in  thenumeronH 
threats  ol  violence  against  him  shown  in 
the  testimony.  These  threats  may  have 
amounted  to  nothing  more  than  bravado 
and  swagger;  but  with  such  a  man  as 
Olds,  who  was  of  a  taciturn  ajid  impres- 
sible temperament,  and  probably  remorse- 
fal  on  account  of  the  false  and  ruinous 
<9tep  he  had  taken  in  .  life,  they  appeared 
portentous.  But  whether  or  not  he  was 
Jastifled  in  taking  bis  life,  under  the  proofs 
in  the  case,  was  purely  a  question  for  the 
Jury. 

The  right,  either  of  the  state  or  of  an  indi- 
vidual, to  take  human  life,  must  he  sanc- 
tioned by  law.  In  the  latter  case  it  must 
appear  that  it  was  done  to  prevent  the 
commission  of  a  felony  upon  the  Individ- 
ual, etc.,  as  provided  in  section  1730,  Ann. 
Code.  The  killing,  however,  if  not  justifi- 
able, is  not  murder  in  the  first  degree,  unless 
done  purposely,  and  of  deliberate  and  pre- 
meditated malice,  or  in  the  com  mission  or 
attempt  to  commit  rape,  arson,  robbery, 
or  burglary;  and  there  roust  be  some  other 
evidence  of  malice  than  the  mere  proof  of 
killing  to  constitute  murder  in  the  first 
degree,  nnless  effected  in  the  commission 
or  attempt  to  commit  a  felony;  and  the 
deliberation  and  premeditation  necessary 
in  sncb  a  case  must  be  evidenced  by  pois- 
oning, lying  in  wait,  or  some  other  pi'oof 
that  the  design  was  formed  and  matured 
in  cool  blood,  and  not  hastily  upon  the 
occasion.  This  is  the  effect  of  the  pi'ovis- 
lons  of  the  statute  of  this  state  upon  the 
subject.  Section  1727,  Id.  It  therefore  de- 
volved upon  the  prosecution  in  this  case, 
before  the  jury  could  be  warranted  in  find- 
ing the  accused  guilty  of  murder  in  the 
first  degree,— there  being  no  pretense  that 
the  killing  was  done  in  the  commission  or 
attempt  tocommit  felony, — to  prove  facts 
aside  from  the  fact  of  the  killing,  the  direct 
and  legal  tendency  of  which  was  to  estab- 
lish that  Olds  In  cool  blood  formed  a  de- 
sign to  kill  Weber,  and  that  the  killing  was 
done  in  pursuance  thereof.  It  is  not 
enough,  in  such  a  case,  to  prove  cii-cum- 
stances  from  which  inferences  might  be 
drawn  that  the  design  was  so  formed,  as 
the  statute  requires  that  eitlier  the  mode 
of  the  killing  be  of  a  character  that  it  of  it- 
self proves  deliberation  and  premedita- 
tion, such  as  poisoning,  or  that  some  spe- 
cial proof  of  a  distinct  fact  be  made,  such 
as  lying  in  wait. 

It  is  claimed  by  the  learned  district  at- 
torney that,  from  the  evidence  that  Olds 
gave  Weber  the  beating  referred  to;  that 
Weber  called  upon  Bliter,  and  Informed 
hini  that  Olds  could  no  longer  continue  to 
run  the  game  he  was  then  running  over 
the  Ci-ystal  Palace  Saloon;  that  Sliter  in- 
formed Olds  of  this,  and  requested  him  to 
leave  the  city  tor  a  while;  that  Olds 
walked  up  Third  street  to  the  corner  of 
Alder,  where  he  met  Weber,  and  the  killing 
was  done  as  described  in  the  testimony  for 
the  state,  and  the  various  circumstances 
transpired  us  therein  mentioned,— it  clear- 
ly  appeared  that  Olds  killed  Weber  for  the 


reason  that  the  latter  had  been  hunting 
around  town  for  him,  and  for  what  he  had 
said  to  Sliter.  The  several  points  in  the  tes- 
timony which  the  district  attorney  urged 
at  the  hearing,  with  great  force,  as  evi- 
dence that  Olds  had  in  cool  blood  formed 
the  design  to  kill  Weber,  were  Important 
matter  of  proof  in  the  case;  but  that  they 
were  sufficient  to  establish  that  Olds  was 
lying  in  wait  to  commit  the  homicide  can- 
not be  maintained.  "Lj'ing  in  wait,"  ac- 
cording to  Bouvier,  is  being  in  ambush  for 
the  purpose  of  murdering  another.  It  Im- 
plies a  hiding  or  secreting  of  one's  self.  It 
could  hardly  be  claimed  that  a  person 
walking  on  a  public  street  in  broad  day-' 
light,  in  a  populous  town,  was  lying  in 
wait.  I  do  not  think,  however,  that  the 
statute  requires  proof  that  the  slayer  in 
such  case  was  secreted ;  but  it  requires 
proof  of  some  fact,  aside  from  the  killing, 
showing  that  it  was  done  in  pursuance  of 
a  previous  design.  Olds  having  gone  to 
the  place  of  the  homicide  in  the  manner  he 
did,  and  under  the  circumstances  existing 
between  himself  and  Weber,  was  no 
stronger  proof  that  he  went  there  to  slay 
Weber  than  it  would  have  been  that  Web- 
er went  there  to  kill  him,  it  he  had  been 
the  slayer.  It  was  not  pretended  that 
Olds  had  ever  made  threats  against  Web- 
er, or  evinced  any  intention  whatever,  be- 
fore tlie  time  of  the  fatal  meeting,  to  com- 
mit violence  upon  him.  He  seemed  to  ac- 
quiesce in  Sliter's  suggestion  to  leave 
town;  and  never,  BO  far  as  appears  from 
the  testimony,  did  he  breathe  a  breath  of 
vengeance,  or  even  utter  a  word  of  com- 
plaint. Nor  does  it  appear  that  Olds  had 
any  expectation  of  meeting  Weber  on  that 
day.  He  had, in  fact, been  trylngto  avoid 
such  meeting.  Upon  the  night  previous, 
according  to  his  own  testimony  and  that 
of  Eichter,  he  remained  up-stairs  until 
a  late  hour  to  keep  clear  of  him,  and, 
apprehensive  that  the  latter  might  be 
lying  in  wait  to  do  him  bodily  injury, 
went  a  long  distance  towards  his  stop- 
ping place  between  Rlchter  and  Lynch. 
Again,  U  Olds  had  intended  to  murder 
Weber, — had  planned  to  take  his  life, — he 
would  not  have  been  likely  to  have  chosen 
the  time  and  place  where  the  killing  was 
done  to  execute  his  purpose. 

It  was  vehemently  contended  by  the 
district  attorney,  in  his  address  to  the 
Jury,  that  the  gamblers  in  Portland  were 
at  the  bottom  of  the  affair ;  that  they  bad 
compassed  the  death  of  Weber,  had  em- 
ployed Olds  to  carry  out  their  design,  and 
raised  money  to  clear  blm,  and  defeat  the 
ends  of  justice.  And  he  strongly  intimat- 
ed that  the  police  force  of  the  city  had  lent 
its  aid  and  influence  to  further  the  scheme. 
The  following  extracts  from  the  remarka- 
ble address  will  show  the  position  which 
the  district  attorney  occupied  at  the  trial 
respecting  that  feature  of  the  case. 

"Men  of  Multnomah  county,  will  you 
stand  forth  and  say  that,  because  these 
men  have  sentforth  the  ul<ase  that  Weber 
Should  die,  and  that  the  man  who  killed 
him  should  be  defended  by  their  money 
and  influence,  and  by  their  power  and  by 
their  perjury,  do  you  mean  to  say  that, 
because  they  have  decreed  the  sacrifice, 
you  will  execute  their  behest?" 
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"But  Weber  had  made  an  effort  to  qnlt 
that  busiDesa.and  getlnto  a  buBlnesR  law- 
ful and  legitimate;  and  because  be  did  ro 
he  was  murdered, — because  he  attempted 
to  Btop  the  wheels  ot  the  chariot  of  King 
Faro  and  King  Poker,  driven  by  Gratton 
and  Sllter  and  Olds.  I  don't  know  what 
hlB  motiveB  were.  They  may  have  been 
eelflsh.  Bat  grant  it.  He  was  undertak- 
ing to  suppress  something  that  was 
against  the  law,  and,  because  he  told  them 
he  would  do  It,  they  killed  him,  and  shot 
him  down;  and  they  are  now  rallying 
around  the  standard  of  their  twin  broth- 
ers, King  Faro  and  King  Poker. " 

"Is  it  not  a  shame  and  a  disgrace  that 
men  who  are  on  the  police  force  of  the  city 
of  Portland  are  able,  day  after  day,  to 
patrol  their  beats,  knowing  the  existence 
ot  gambling  in  this  community,  knowing 
where  it  is,  knowing  its  devotees, convers- 
ing with  its  devotees,  walk  calmly  and 
Slacldly  into  a  court  of  justice,  raise  their 
ands  to  the  tribunal  nf  Qod,  when  that 
same  hand  had  formerly  been  raised  to 
support  and  sustain  the  law,  and  take  an 
oath  that  these  men  with  whom  they  as- 
sociated— aiamblers,  all  of  them — that 
Weber's  character  was  bad,  and  Olds' 
character  was  good.  Gentlemen  of  the 
jury,  I  submit  these  facts  to  you.  I  state 
the  facts.  You  draw  your  own  conclu- 
Blons. " 

"  Was  this  case  to  be  prosecuted,  or  was 
it  a  case  for  the  public  executor  to  come 
into  court  and  say:  'Most  grave,  re- 
verend, and  worthy  senior  Olds,  my  most 
approved  good  master,  led  by  Vernon  and 
le<l  by  Gratton,  and  the  balance  of  your 
kind,  I  apologize  most  humbly  to  you.  I 
crave  your  humble  pardon.  It  is  true 
that  you  were  armed  with  a  deadly  weap- 
on. It  Is  true  that  you  stoijped  a  man  on 
the  streets.  It  is  true  you  sat  on  the  fire- 
plug, and  waited  for  him.  It  Is  true  that 
you  were  waiting  there,  with  your  hat 
over  your  eyes, — with  your  eyes  turned 
toward  Second  street, — waiting  for  him 
to  come.  It  is  true  that  Sullivan  and  Uol. 
Weldler  saw  you  there.  But,  my  dear, 
good  fellow,  the  poHcc  say  you  are  a  good 
man;  and  I  know  you  must  be  a  good 
man,  or  they  would  not  say  so.'" 

"Go  thou  and  enjoy  the  peace  of  the 
land.  King  Faro  and  King  Poker,  and  the 
balance  of  the  kings.  They  go  to  rob 
manhood  and  womanhood  ot  its  honor 
and  Integrity. " 

"I  repeat  again  that  Emll  Weber  dead  is 
a  grander  character  in  my  judgment,  is  a 
grandercharacter  in  the  judgmentof  every 
law  abiding  citizen  of  this  county,  is  a 
grander  character  to-day  with  the  hand 
of  every  one  of  these  sconndi  els  against 
him  in  court,  than  he  would  be  living  with 
every  one  of  them  for  him.  O!  for  a  new 
Christ  that  would  enter  this  temple  of  jus- 
tice to-daj,  saying,  as  of  old,  'My  house  is 
a  house  of  prayer,  but  you  make  it  a  den 
of  thieves.'  That  is  what  they  would  do 
with  this  court-house.  They  have  com- 
menced to  undermine  the  foundacion  of 
justice.  They  have  raised  a  sack.  The 
cry  has  gone  forth.  Seattle  has  bi  ?n  ral- 
lied, Tacoma  has  been  rallied,  Spokane 
has  been  rallied,  and  with  Portland  gam- 
blers have  joined  hands  to  defeat  the  ends 


of  justice,  and  to  let  this  gambler  go  an- 
whipped  of  justice,  in  order  that  King 
Faro  may  rule,  and  that  everj-  man  may 
be  deterred  from  undertaking  to  stop  him 
in  his  coui-se. " 

"  Gentlemen,  this  case  is  now  with  yon. 
The  people  will  not  be  decayed.  They 
cannot  be  deceived.  Theyknow  where  the 
right  Is,  and  you  know  where  the  right  is 
too.  You  know  the  elements  that  are  to- 
dny  contesting  in  this  court  for  suprem- 
acy. You  know  that  on  the  one  hand  is 
law  and  order,  and  on  the  other  hand  is 
riot  and  bloodshed  and  disorder.  You 
know  that  those  two  things  are  trying  to 
gain  the  supremacy  in  this  county.  You 
know  that  one  or  the  other  will  rule.  If 
Charles  Olds  is  allowed  to  go  forth  with 
your  verdict  registered  one  Iota  less  than 
charged  In  this  indictment.  If  It  is  said  of 
him  that  hedid  notcommlt  deliberate  and 
premeditated  murder,  the  shout  will  go 
forth  to  Spokane,  the  shout  will  go  forth 
tu  these  various  places,  that  Multnomah 
county  juries  will  not  convict  gamblers 
when  they  are  clearly  proven  to  beguilty ; 
that  Multnomah  county  juries  will  not  do 
their  duty  in  this  regard,  but  that  they 
will  shirk  it. " 

"Can  anybody  dispute  It?  Has  it  not 
come  to  be,  as  I  said,  a  by-word  and  a  re- 
proach that,  in  the  administration  of  the 
criminal  law  In  these  United  States  uf 
America,  the  murderer  frequently  goes 
free?" 

"Unfortunately,  is  it  not  found  that 
there  are  jurors  who  do  not  do  their  full 
duty  ?  Because  you  know  the  tactics  of 
the  gambler,  the  state  needs  twelve  Jurors 
to  convict,  and  he  only  needs  one.  That 
Is  the  test.  That  is  what  has  brought  ju- 
risprudence In  this  country  into  disrepute. 
That  is  what  has  caused  the  legislatures 
of  various  states  to  pass  laws  to  try,  it 
possible,  to  execute  laws,  and  to  prevent 
money  and  power  and  wealth  from  imped- 
ing and  stopping  t  be  goddess  in  dealing 
out  her  even-handed  justice  to  all. " 

These  are  only  a  few  excerpts  from  the 
address,  and  were  not  all  taken  in  the  or- 
der in  which  it  was  delivered,  but  they  are 
a  faithful  Index  to  its  tenor  and  spirit.  It 
was  a  re<narkable  diatribe.  It  was  a 
powerful  invective  against  the  gambling 
class,  a  severe  criticism  upon  the  police  ot 
the  city,  and  also,  indirectly,  a  damaging 
reflection  upon  the  ofiicers  charged  with 
the  administration  of  the  criminal  law  of 
the  county.  The  eloquent  attorney  seemt» 
to  have  occupied  the  position  of  Samson 
when  he  pulled  down  the  temple  of  Dagon 
on  the  heads  of  the  Phlllatines,  and  it  fell 
upon  him  also.  If  the  assumption  that 
the  attorney  indulged  in,  that  the  gam- 
blers ot  Portland  had  conspired  to  take 
Weber's  life,  and  Olds'  shooting  him  was 
a  part  ot  the  conspiracy,  coald  have  been 
sustained.  It  would  have  established  the 
latter's  guilt  of  the  crime  charged  in  the 
Indictment  beyond  any  question.  But 
when  he  appeared  In  this  court,  and  at- 
tempted, under  the  evidenoe.  to  justify  the 
verdict  of  murder  in  the  first  d^^ree,  he 
was  unable  to  point  out  wherein  it  sup- 
ported the  assumption  to  any  extent 
whatever;  and  there  seemed  no  other  ex- 
cuse for  bis  engaging  in  such  extraordi* 
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nary  hyperbole  than  an  ezcem  of  seal  bor- 
dering onfrenxy. 

The  proot,  however,  showed  that  some 
of  the  witnesses  on  the  part  of  the  defense 
were  gamblers,  and  that  they  had  assisted 
to  raise  a  sum  of  money  to  aid  Olds  In  his 
defense,  which,  of  course,  tended  to  Impeach 
their  testimony.  The  claim  of  the  district 
attorney  that  the  gamblers  had  conspired 
to  take  Weber's  life,  and  raise  a  fund  to  se- 
cure Old's  acquittal  and  corrupt  the  foun- 
tain of  justice,  seems  to  have  been  pred- 
icated, in  the  main,  upon  the  testimony 
elicited  from  Thomas  Williams  on  his 
cross-examination.  The  witness  had  tes- 
tified as  to  the  threats  made  by  Weber 
against  Olds,  and  in  regard  to  Webers 
bad  character  aud  Olds'  good  character. 
It  appeared  that  the  witness,  among  oth- 
er occupations,  had  been  engaged  in  the 
gambling  business.  He  also  testified  that 
he  had  taken  a  good  deal  of  interest  In  the 
case;  had  raised  money  for  the  defense 
amounting  to  abont  f 3,000,  about  half. of 
which  he  contributed  himself;  that  he  vis- 
ited Seattle  and  Tacoma,and  had  written 
to  Spokane  Falln,  in  the  Interest  of  the  ac- 
cused. Upon  his  redirect  examination,  he 
was  asked  to  state  the  reason  why  betook 
this  interest,  and  he  answered :  "Simply 
because  he  asked  me  to. "  "  He  sent  for  me 
after  this  man  w^as  killed.  I  guess  I  was 
the  first  man  that  saw  him,  and  I  think  I 
was  about  the  only  gambling  man  in  the 
town  at  the  time.  He  sent  for  me,  and  I 
went  to  the  cit.y  jail  to  see  him,  and  he 
told  me  what  had  happened;  and  he  says  r 
'I  haven't  got  a  quarter.  Will  you  do 
what  you  canfor  me?'  I  told  him  I  would, 
and  I  made  my  word  good,  as  near  as  I 
could. "  The  witness  further  testified  that 
he  had  been  feeding  Olds  while  he  was 
down-stairs,— sending  his  meals  to  him. 

The  harangue  of  the  district  attorney  to 
the  Jury  was  highly  sensational,  and 
served,  no  doubt,  to  incite  their  pansions 
and  prejudices  against  the  accused,  iiut, 
unless  justified  by  the  evidence,  was  quite 
out  of  place.  The  trial  of  a  fellow-being 
for  murder,  where  the  penalty  is  death, 
devolves  a  grave  responsibility  upon  the 
attorney  lor  the  state,  as  well  as  upon  the 
court  and  jury ;  and  a  conviction  should 
never  be  urged  unless  Justified  by  the 
proof,  fairly  weighed  and  considered.  It 
is  to  ascertain  the  truth,  and  apply  the 
law;  and  a  resort  to  imagination  or  fancy 
In  order  to  incite  the  passions  and  preju- 
dices of  i.ie  triers  is  a  deviation  from  the 
true  and  proper  course.  To  convict  and 
put  to  death  a  human  being  through  the 
Influence  of  prejudice  and  caprice  is,  mor- 
ally, murder,  and  more  pernicious  in  its 
consequences  by  far  than  the  escape  of  a 
guilty  person;  and  the  forms  oflawshould 
never  be  prostituted  to  such  a  purpose. 

It  is  claimed  by  the  counsel  for  the  state 
that  the  manner  of  the  accused  when  he 
did  the  shooting,  and  the  langunge  made 
nse  of  by  him,  showed  deliberation  and 
premeditation.  But  I  do  not  think  what 
he  did  or  said  on  that  occeiaion  proves 
that  he  had  previously  designed  to  take 
the  life  of  Weber.  His  having  the  appear- 
ance of  being  cool,  his  firing  the  number 
of  shots  he  did,  and  the  remark  he  made 
"'ter  Weber  was  killed,  were  acts  as  lia- 


ble, or  even  more  so,  perhaps,  to  attend 
upon  a  hastily  formed  design  to  kill,  as 
upon  one  formed  in  cool  blood. 

Said  counsel  also  claims  that,  as  the 
trial  court  was  not  called  upon  to  make 
any  ruling  regarding  the  sufilclency  of  the 
evidence  to  warrant  the  conviction  of 
murder  in  the  first  degree,  no  question 
can  therefore  be  made  upon  that  point  in 
this  court,  and  the  question  must  be 
raised  there  before  it  can  be  considered 
here.  It  has  been  held  repeatedly  by  this 
court  that  it  had  no  authority  to  review 
the  decision  upon  a  motion  for  anew  trial, 
and  has  been  indicated  very  strongly  a 
number  of  times  that  the  question  as  to 
the  sufficiency  Of  the  evidence  to  support 
the  Judgment  or  conviction  roust  have 
been  first  passed  upon  in  the  trial  court. 
But  whether  that  rule  should  be  adiiered 
to  in  a  capital  case  has  never  before,  that 
I  am  aware  of,  been  pressed  upon  the  at- 
tention of  the  court.  I  have  always  been 
of  the  opinion,  since  my  attention  was 
called  to  the  matter,  that,  where  the  evi- 
dence in  a  capital  case  is  shown  to  be 
clearly  insufncient  to  warrant  a  convic- 
tion, it  would  be  the  duty  of  this  court, 
under  its  supervisory  power  over  thn  cir- 
cuit courts,  to  reverse  the  conviction,  and 
order  a  new  trial.  If,  for  instance,  a  case 
were  brought  here  where  the  accused  had 
been  convicted  of  murder  in  the  first  de- 
gree, and  the  evidence  showed  affirmative- 
ly that  the  corpus  delicti  had  not  been 
proven,  we  could  not,  it  seems  to  me,  af- 
firm the  conviction.  The  counsel  for  the 
appellant  cites  in  his  brief  a  number  of  de- 
cishms  from  the  courts  of  other  states  to 
the  effect  that  the  appellate  court  will  not 
apply  in  capital  cases  the  rules  which 
govern  superior  courts  in  other  cases  with 
the  same  strictness,  and  I  am  of  the  opin- 
ion that  such  a  rule  should  obtain  here. 
I  think  it  the  duty  of  a  trial  court,  at  all 
events  In  a  case  of  murder,  where  tne  evi- 
dence Is  not  sufficient  to  warrant  a  convic- 
tion of  the  highest  grade  of  the  offense 
charged,  to  instruct  the  Jury,  of  its  own 
m  otion ,  to  th  at  effect.  "  It  is, "  says  Blac  k- 
stone,  "the  noble  declaration  of  the  law 
*  *  •  that  the  judge  shall  be  counsellor 
theprisoner;  that  is, shall  seethat  thepro- 
cecdings  against  him  are  legal,  and  strictly 
regular."    Cooley,  Bl.  Comm.  bk.  4,  "SoS. 

I  have  thus  far  omitted  any  reference  to 
the  testimony  of  the  witness  Milton  Weid- 
ler,  contained  in  the  statement  herein. 
The  district  attorney  seemed  to  rely  upon 
this  testimony,  In  his  argument  to  the 
Jury,  as  proof  that  Olds  was  lying  in  wait 
to  kill  Weber,  as  it  appears  in  one  of  the 
extracts  from  his  speech  above  set  out. 
That  testimony,  however,  was  clearly  in- 
competent, as  the  witness  would  swear 
that  the  man  he  saw  standing  by  the  flre- 
plng  was  Olds,  and  could  not  describe  the 
man  further  than  that  he  was  a  heavy-set 
man;  and  the  court  committed  palpable 
error  when  1*  allowed  the  witness  to  testi- 
fy to  what  he  said  to  his  friend  as  to  his 
belief  that  Olds  was  standing  on  the  cor- 
ner when  he  passed.  If  the  witness  had 
seen  Olds  standing  at  the  place  at  the  time 
reierred  to,  his  testimony  to  that  effect 
would  necessarily  have  been  damaging 
to  the  accused;  but  he  could  not  so  swear, 
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nor  describe  the  man  hf»  saw  so  that  he 
could  be  identified  as  Olds.  He  should 
not,  therefore,  have  been  permitted  to  eke 
out  his  eTldence  upon  that  point  by  testi- 
fying to  the  expression  he  made  use  of, 
when  he  heard  the  announcement  that 
Olds  had  shot  Weber,  rcRarding  his  men- 
tal impression  that  the  man  he  saw  stand- 
ing; on  the  corner  was  Olds.  It  was  a 
mere  surmise  on  the  part  of  the  witness ; 
yet,  admittin)?  it  'in  evidence,  under  the 
particular  circumstances,  was  tiighij-  prej- 
udicial to  the  accused. 

There  are  other  questions  in  the  case 
which  have  been  discussed,  but  it  is  not 
necessary  to  especially  consider  them. 
The  counsel  for  the  accused  hud  the  right 
to  have  the  two  instructions  requested  by 
them  given  in  some  form  to  the  jury. 
Whether  they  were  included  in  the  instruc- 
tions given  may  be  questioned,  but  the 
solution  of  that  question  is  not  necessary 
to  the  decision  of  the  case,  and  probably 
will  be  obviated  in  the  future. 

After  a  thorough  examination  ol  the 
facts  in  the  case,  1  am  constrained  to  be- 
lieve that  the  accused  has  not  had  such  a 
trial  as  thelaw  accords  to  parties  cliargcd 
in  capital  cases.  That  he  is  a  gambler, 
and  worthless  member  of  the  community, 
may  be  true;  but  he  is  on  trial  for  his  life, 
is  within  the  pale  of  the  law,  and  the 
courts  can  do  no  less  than  to  require  that 
the  law  be  administered  in  biB  case,  as  in 
all  others,  in  accordance  with  its  letter 
and  spirit.  1  am  of  the  opinion  that  the 
judgmentof  conviction  should  be  reversed, 
and  the  case  remanded  for  a  new  trial 

Lord,  J.,  {dissenting.)  Upon  the  points 
discusued,  my  views,  briefly,  are  these: 

1.  That  an  opinion  formed  from  news- 
paper reports  does  not  elisquaiify  a  juror 
when  it  is  such  as  will  yield  to  the  evi- 
dence which  may  be  adduced,  and  it  ap- 
pears that  he  can  give  the  defendant  a 
lair  and  impartial  trial ;  that  "  all  men, " 
as  Butler,  C.  J.,  said,  "tal<e  newspapers 
statements  as  current  news,  liable  to  qual- 
ification, explanation,  or  contradiction, 
and  when  qualified,  explained,  or  contra- 
dicted, they  change  their  opinions  or  be- 
lief accordingly,  as  a  matter  of  course." 
So  that  the  opinion  which  should  exclude 
a  juror  must  be  of  a  fixed  and  settled 
character,  showing  that  his  mind  is  not 
open  to  the  reception  of  testimony,  and 
partalcing,  in  fact,  of  the  nature  of  a  pre- 
judgment. And  finally,  that  the  trial 
court  has  a  better  opportunity  to  judge 
of  the  juror's  fitness  and  competency  upon 
the  whole  examination,  conducted  in  its 
presence  and  hearing,  than  can  the  appel- 
late court  from  a  bare  inspection  of  the 
record  alone. 

2.  That  the  motion  for  a  change  of  venue 
on  account  of  prejudice  alleged  to  have 
been  produced  In  the  public  mind  by  ex- 
aggerated newspaper  reports  that  would 
prevent  the  defendant  from  having  a  fair 
and  impartial  trial,  controverted  bycoun- 
ter-aflidavits  on  behalf  of  the  state  to  the 
effect  that  the  accused  could  have  a  fair 
and  Impartial  trial,  and  that  a  jury  could 
be  selected  from  the  body  of  the  county, 
was  addressed  to  the  discretion  of  the 
trial  court,  and  is  not  reversible  error,  ex- 


cept from . manifest  abuse  and  injustice; 
that  the  books  abound  in  cases  which 
show,  upon  applications  of  this  kind,  that 
where,  soon  after  the  killing,  false  and  ex- 
aggerated statements  are  alleged  to  have 
been  published  concerning  the  transac- 
tion, in  newspapers  of  general  circulation, 
in  the  county,  and  that  these  publications 
reflected  severely  upon  the  defendant's 
character,  and  greatly  Inflamed  the  public 
mind  and  prejudiced  the  people  against 
him,  controverted  by  affidavits  on  behalf 
of  the  state  to  the  effect  tliat  the  afiiants 
were  acquainted  with  the  feelings  and  sen- 
timents of  the  people,  and  that  no  excite- 
ment or  prejudice  existed  against  the  de- 
fendant which  would  prevent  him  having 
a  fair  and  impartial  trial,  that  such  appli- 
cations are  addressed  to  the  discretion  of 
the  trial  court,  and  refused  to  Interfere; 
and  that,  except  in  special  cases,  an  inter- 
ference of  tlie  appellate  court  is  more 
likely  to  result  in  a  failure  of  justice  than 
in  depriving  the  accused  of  a  fair  and  im- 
partial trial. 

3.  That  this  court  cannot  review,  as  has 
been  done  in  this  case,  the  determination 
of  the  trial  court  upon  a  motion  to  set 
aside  the  verdict  on  the  ground  of  the  in- 
sufficiency of  the  evidence — 

Because  (1)  such  motion  is  not  review- 
able in  the  appellate  court,  and  that  it 
has  been  its  constant  practice,  from  State 
V.  Fitzhugh,  2  Or.  230,  to  State  v.  Clements, 
15  Or.  243, 14  Pac.  Rep.  410,  in  which  Thay- 
er, C  J.,  said,  as  to  the  identical  point 
now  raised:  "Thiscourt  long  ago  held  that 
a  matter  [motion  to  set  aside  the  verdict] 
ol  that  character  is  not  reviewable.  Coun- 
sel, however,  continue  from  time  to  time 
to  persist  in  urgiug  such  questions  upon 
theconsideration  ol  this  court,  and  seem  to 
thinlc  that,  unless  they  are  able  to  raise 
them,  judgments  are  liable  to  be  given 
without  surticient  evidence  in  law  to  sus- 
tain them.  But  such  results  are  not  liable 
to  follow  if  counsel  will  properly  present 
them.  This  court  will  not  uphold  a  judg- 
ment where  the  evidence  is  not  suflicient 
in  law  to  justify  its  rendition,  if  the  ques- 
tion is  properly  made,  which  can  be  done 
by  a  motion  at  the  trial  to  discharge  the 
defendant  upon  that  particular  ground, 
and  including  all  the  evidence  in  the  bill 
of  exceptions  tending  to  establish  his 
guilt.  So,  also,  a  question  regarding  the 
sufliclency  ol  the  proof  of  a  particular  fact 
In  the  case  maybe  reviewed  here,  but  it 
must  be  raised  by  an  exception  at  the 
trial.  Should  the  trial  court  say  to  the 
Jury  that  if  they  found  such  and  such 
facts,  and  there  was  no  sufficient  evidence 
In  law  to  authorize  such  finding  of  all  or 
any  one  of  the  facts  thus  submitted,  an 
exception  in  either  case  could  be  saved, 
and  made  available.  All  the  evidence, 
however,  would  have  to  be  certified  to 
this  court,  bearing  upon  the  same,  in  the 
statement  ol  the  exception ;  and  the  state- 
ment, in  such  case,  must  purport  to  con- 
tain all  the  evidence  upon  the  point.  This 
court  has  nothing  to  do  with  the  rulings 
of  the  lower  court  upon  a  motion  for  a 
new  trial,  or  to  set  aside  the  verdict  of 
the  jury.  It  deals  only  with  questions  of 
law,  and  they  must  be  squarely  presented 
as  such. " 
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Because  (2)  the  rule  as  thus  declared 
and  steadily  maintained  in  better  adapted 
to  protect  all  the  legal  rights  ol  the  ac- 
ensed,  and  to  meet  the  ends  of  Justice,  by 
presenting  the  particular  matter  or  point, 
as  here,  the  fact  of  premeditation,  and  the 
evidence  in  respect  to  it,  alone,  so  that 
the  appellate  court  can  examine  and  pass 
directly  upon  it  without  wading  through 
a  Tolumlnons  mass  of  other  matter, 
about  which  there  is  do  controversy. 

Because  (3)  the  determination  of  the 
trial  court  cannot  be  reviewed,  for  the 
reason,  as  Stoky,  J.,  said,  that  "it  is  not 
a  matter  of  absolute  riglit  in  the  party, 
but  rests  in  the  judgment  of  the  trial 
court,  and  is  to  be  granted  only  when  it 
Is  in  furtherance  of  substantial  justice,  but 
that  the  case  is  far  different  upon  a  writ 
of  eiTor  bringing  the  proceedings  at  the 
trial,  by  a  bill  of  exceptions,  to  the  cogni- 
zance of  the  appellate  court.  The  directions 
of  the  trial  court  must  then  stand  or  fall 
upon  their  own  intrinsic  propriety  as 
matters  of  law."  As  such  rule  is  operative 
to  prevent  a  Judgment  without  sufficient 
evidence  in  law  to  sustain  it,  it  ought  to 
stand;  and  its  reversal  will  be  apt  to 
needlessly  multiply  new  trials,  and  per- 
haps to  cause  a  failure  of  justice. 

Because  (4)  that  the  cases  referred  to 
(State  V.  Cody,  23  Pac.  Bep.  892.  and  State 
V.  Hunsalcer,  1(5  Or.  497, 19  Pac.  Rep.  605) 
are  not  authorities  to  ioolc  into  the  case, 
and  pass  upon  the  sufficiency  of  the  evi- 
dence, upon  the  determination  of  a  mo- 
tion of  this  character,  but  that  the  first 
(State  V.  Cody)  was  brought  to  the  cog- 
nizance of  the  appellate  court  upon  an  ex- 
ception to  the  trial  court's  refusal  to  di- 
rect a  verdict  for  the  defendant,  and  that 
he  be  discharged,  or  that  the  court  in- 
stroct  the  jury  that  the  defendant  could 
not  be  convicted  of  the  crime  of  mayhem 
for  that  the  evidence  was  insufficient  to 
satisfy  the  same,  and  not  for  the  refusal 
of  the  trial  court  to  set  aside  the  verdict; 
and  in  the  other,  (State  v.  Hunsaker,) 
while  Strahan,  J.,  expressed  his  personal 
opinion  to  that  effect,  the  court  did  not 
decide,  and  be  expressly  added:  "But  we 
do  not  consider  or  decide  that  matter 
now. "  So  that  there  is  not  only  no  au- 
thority in  our  practice  to  justify  It,  but 
the  rulings,  as  already  shown,  have  been 
constantly  the  other  way. 

But,  if  these  precedents  are  to  be  disre- 
garded and  overturned  to  meet  the  ex- 
igency of  the  case  at  bar,  and  the  evidence 
examined  upon  a  motion  for  a  new  trial 
after  verdict,  then  (5)  my  contention  is 
that  there  is  evidence  disclosed  by  the  rec- 
ord of  facts  and  circumstances  tending  to 
show  premeditation ;  that  the  evidence 
shows  that  the  parties  had  had  a  previous 
quarrel  and  fight;  that  afterwards,  and 
upon  the  day  of  his  death,  Weber  called 
upon  one  Sliter,  and  told  him  that  the  de- 
fendant. Olds,  could  no  longer  continue  to 
run  the  game  over  the  Crystal  Palace  Sa- 
loon; and  that  Sliter  communicated  this 
information  to  the  defendant.  Olds,  and 
requested  him  to  leave  the  city ;  that  Olds 
walked  up  Third  street  to  the  comer  of 
Alder,  and  that  at  the  time  he  was  armed, 
with  his  pistol  lu  his  right  front  pants' 
pocket,  and  that  he  had  bis  hand  on  it, 


and  there  met  Weber,  and  said  to  him,  "I 
hear  you  have  been  about  town  looking 
for  me?"  and  before  Weber  could  make  full 
reply  commenced  firing,  and  aftershooting 
four  bullets  into  him,— some  of  which  after 
his  victim  lay  dead  or  dying  at  his  feet,— 
threw  back  his  coat,  put  in  his  revolver, 
then  took  out  his  handkerchief,  and  calmly 
took  off  his  hat,  wiped  his  brow,  wiped 
his  hat,  walked  around  the  body,  and,  be- 
fore leaving  it,  saying,  "Now,  you  s of 

a  b ,  you  have  got   me,"  tending   to 

show  that  his  mind  was  made  up  to  an- 
swer his  own  inquiry  in  the  way  it  was 
done  before  Weber  could  reply.  One  wit- 
ness, when  asked,  "  What  time  would  you 
say  elapsed  between  the  time  Olds  ad- 
dressed the  remark,  'Mr.  Weber,  I  under- 
stand you  have  been  looking  for  me,'  un- 
til be  fl  red  the  shot, "  answered  that  "it 
was  almost  instantaneous,  and  that  Weber 
had    hardly   completed   his   reply,  "You 

8 of  a  b ,  w^hat  do  you  want  with 

me?"  when  the  first  shot  was  fired,  tend- 
ing to  show  that  the  question  was  not 
asked  to  elicit  an  answer,  but  that  it  was 
asked  and  followed  so  Instantly  by  pistol 
shots  as  tended  to  indicate  that  the  pur- 
pose to  take  Weber's  life  was  alreadj' 
formed  when  it  was  done.  When  all  the 
facts  are  taken  together, — the  fight  which 
had  preceded  Weber's  conversation  with 
Sliter,  which  he  haU  imparted  to  the  de- 
fendant. Olds,  and  which  indicated  a  pur- 
pose to  break  up  his  garablinggame;  Olds 
going  armed  to  the  comer  of  Alder  street, 
his  stopping  there,  and,  when  Weber  came 
along,  addreHSing  to  him  an  inquiry  that 
tended  to  show  that  what  Sliter  had  told 
him  was  then  in  his  mind,  but  followed 
so  quickly  by  pistol  shots  as  tended  to  in- 
dicate that  no  reply  was  expected,  but 
that  he  was  executing  a  purpose  already 
formed ;  and  his  manner  after  the  killing, 
so  comparatively  free  from  excitement  or 
passion,  deliberately  putting  back  hia 
revolver  into  bis  pocket,  calmly  wiping 
his  brow,  his  hat,  and  walking  about 
his    victim,   leaves  him  with  the  remark, 

"Now,    you    son    ol  a    b ,  you    have 

got  me, "or,  as  the  facts  would  seem 
to  tie  together,  "You  have  been  looking 
for  me,  and  now  you  have  got  me," — 
they  tend  to  Indicate  a  state  of  mind  that 
was  not  acting  on  the  impulse  of  the  mo- 
ment, but  executing  a  purpose  already 
formed  with  deliberation  to  insure  cer- 
tainty in  its  results.  It  may  be  that  there 
Is  testimony  of  other  witnesses  which 
would  contradict  this,  or  from  which  dif- 
ferent inferences  may  be  drawn,  or  which 
would  tend  to  support  some  other  theory, 
or  from  facts  admitted,  and  even  undis- 
puted, as  to  what  is  the  proper  deduction, 
where  different  men,  equally  sensible  and 
Impartial,  would  make  different  inferences. 
But  that  only  serves  to  showthat  the  law 
commits  the  case  to  the  decision  of  the 
Jury,  and  not  the  court;  for,  in  passing 
upon  the  sufficiency  of  the  evidence  by  a 
court,  "it  must  be  assumed,"  said  Judge 
Dillon,  "that  all  the  evidence  in  the  case 
is  true,  and  that  the  witnesses  are  all 
credible,  for, if  there  are  questions relatinfr 
to  the  credibility  of  witnesses,  or  if  what 
the  evidence  proves  depends  upon  the  cred- 
ibility of  witnesses,  or  upon  the  proper 
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deduction  to  be  drawn  from  the  evidence, 
thene  are  queetlona,  not  for  the  court, 
but  for  the  Jury  under  the  direction  of  the 
court."  U.  S.v.  Babcock.SDill.  578.  That 
rule,  applied  to  the  evidence  dlHclosed  by 
this  record,  makes  this  a  case  for  the  de- 
cision of  the  jury,  and  not  for  the  court, 
as  It  is  their  province  to  decide  questions 
of  fact,  as  it  Is  of  the  court  to  decide  ques- 
tions of  law. 

4.  That  the  testimony  of  Weldler  is  mere- 
ly cumulative,  and  that  there  Is  sufficient 
evidence  to  support  the  verdict  without 
it,  and  therefore  its  admission,  conceding 
it  to  be  incompetent,  was  without  prej- 
udice, and  Is  not  reversible  error. 

5.  That  the  remarlcs  attributed  to  the 
district  attorney  asimpropec,  and  inserted 
in  the  record  were  not  excepted  to,  and 
brou>;bt  to  the  attention  of  the  trial  court 
for  its  decision,  and  cannot  now  he  raised 
for  the  first  time  In  this  court,  within 
the  ruling  and  decision  in  State  v.  Abrams, 
11  Or.  172,  8  Pac.  Rep.  327,  in  which  Wat- 
son, J.,  said :  "Some  of  the  remarks  attrib- 
uted to  Mr.  Dorris  were  undoubtedly  im- 
proper, and  can  hardly  be  condemned  with 
too  much  severity.  But  however  repre- 
hensible, there  Is  one  Insuperable  obstacle 
to  their  being  considered  here  as  ground 
for  reversal:  They  involve  no  error  of  the 
court  below.  We  have  announced  this 
principle  before,  (State  v.  Anderson,  10  <')r. 
448,)  and  we  now  lay  it  down  as  a  rule  to 
which  there  can  be  no  exception,  that  no 
objection  to  proceedings  in  the  court  be- 
low can  be  Iieard  in  this  court  wLich  is 
not  based  on  alleged  error  In  judicial  ac- 
tion on  the  part  of  the  lower  court. " 

In  view  of  these  considerations,  much  as 
I  regret  to  differ  with  my  associates,  as  I 
understand  the  law  and  the  practice,  so 
long  and  steadily  adhered  to  by  this  court, 
I  cannot  consent  to  disregard  and  over- 
turn them,  and  have  therefore  no  other 
alternative  than  to  dissent. 


St'LLivAN  V.  Oregon  Ry.  &  Nat.  Co. 

(Supreme  Court  of  Oregon.    June  10,  1890.) 

Railroad  Companies — Fences  —  Killino  Stock. 

1.  A  statute  which  prescribes,  as  a  precaution- 
ary measure,  what  shall  be  deemed  a  sufficient 
fence  to  protect  a  railroad  track  from  the  entrance 
of  live-stock,  and  declares  an  absolute  liability 
for  the  killing  of  stock  for  the  failure  to  fence, 
or  for  killing  stock  on  an  unfenced  track,  except 
for  contributory  negligence  or  misconduct,  im- 
poses, by  implication,  the  duty  to  fence  as  much 
as  if  such  duty  was  expressly  declared. 

2.  Section  4044  makes  a  railroad  company  lia- 
ble for  the  value  of  stock  killed  upon  or  near  any 
unfenced  track  by  a  moving  train,  and  section 
4U46  prescribes  what  shall  be  deemed  a  sufficient 
fence  to  guard  the  railway  track  from  the  en- 
trance thereon  of  live-stock,  and  section  404S  pro 
vides  that  in  every  action  for  the  value  of  any 
stock  mentioned  in  section  4044  so  killed  that  proof 
of  such  killing  shall  be  deemed  and  held  conclusive 
evidence  of  negligence,  exceptwhen  the  owner  is 
guilty  of  negligence,  or  misconduct.  Held,  that 
the  statute,  in  prescribing  the  fence,  and  declar- 
ing that  stock  killed  "on  or  near  any  unfenced 
track"  shall  be  conclusive  evidence  of  negligence 
by  implication,  makes  it  the  duty  of  a  railway  to 
fence  Its  track. 

S.  A  statute  often  spoalcs  as  plainly  by  infer- 
ence, and  by  means  of  the  purpose  which  under- 
lies the  enactment,  as  in  any  other  manner. 

4.  Such  a  statute  is  intended  as  a  precaution- 


arv  measure  to  protect  the  track  from  stock,  where 
allowed  to  roam  at  large,  so  as  to  insure  safety  in 
the  running  of  the  trains  as  well  as  to  prevent  the 
destruction  of  live-stock,  and  is  a  polioe  regrnla- 
tion,  which  linds  its  authority  in  the  same  power 
as  regulates  the  storage  of  gunpowder,  or  other 
dangerous  instrumentalities,  and  is  not  obnoxious 
to  the  constitutional  objection  of  depriving  the 
company  of  its  property  without  due  process  of 
law,  or  of  denying  it  the  equal  protection  of  the 
laws. 

5.  Under  the  statute,  in  view  of  the  oontmo- 
tion  given  in  Hindman  v.  Navigation  Ck).,  17  Or. 
619,  22  Pac.  Rep.  116,  when  it  is  alleged  and  proven 
that  stock  is  killed  or  Injured  at  a  place  where 
the  company  has  failed  to  fence,  but  the  duty  ex- 
isted, (an  unfenced  track, )  a  case  of  negligence  is 
made  out  unless  the  defendant  can  show  contrib- 
utotj  negligence  or  misconduct. 

6.  Proof  of  the  place  of  entry  of  the  stock  only 
becomes  material  and  devolves  on  the  plalntifl 
when  stock  is  killed  or  injured  at  a  place  where 
the  railroad  company  is  not  bound  to  fence,  as  a, 
public  highway,  which  has  entered  where  its  track 
was  unfenced,  and  the  duty  to  fence  existed,  and 
such  killing  or  injury  is  the  direct  consequence 
of  omission  to  fence. 

(SyllobiM  try  the  Cmirt.) 

Appeal  from  circuit  court,  Uma  tilla  coun- 
ty; Jambs  A.  Fee,  Judge. 

The  action  was  to  recover  damages  for 
the  killing  of  a  stallion  by  the  defendant 
railroad,  belonging  to  the  plaintiff,  based 
upon  the  act  of  1887,  and  found  in  Hill's 
Compilation,  §§  4044-4049,  inclusive.  Upon 
issue  being  joined,  a  trial  was  had,  and  the 
plaintiff  recovered  judgment,  from  which 
this  appeal  is  brought. 

W.  W.  Cotton  and  Gilbert  &  Snow,  for 
appellant.  Ramsey  &  Wager,  for  respond- 
ent. 

Lord,  J.  There  are  two  questions  sug- 
gested by  the  defendant  upon  this  record 
forour  determination.  These  will  beexam- 
Ined  in  the  order  discussed.  The  first 
is  that  the  act  of  1S87,  In  relation  to  kill- 
ing stock  upon  or  near  any  unfenced  track 
of  an.y  railroad,  and  found  in  Hill's  Com- 
pilation of  1887,  as  sections  4044  to  4049, 
inclusive.  Is  unconstitutional.  Section  4044 
provides  as  follows:  "Any  person  •  •  • 
or  corporation  •  •  •  owning  or  oper- 
ating any  railroad  within  the  state  of  Or- 
egon shall  be  liable  for  the  vaiu«  of  any 
horses  *  •  •  killed  •  •  •  upon  or 
near  any  unfenced  track  of  any  railroad  in 
this  state,  whenever  such  killing  or  injury 
is  caused  by  any  moving  train  or  engine 
or  cars  upon  such  track. "  Section  4043  is 
as  follows:  "No  railroad  track  shall  be 
deemed  to  be  fenced  within  the  meaning 
of  this  act  unless  such  track  Is  guarded  by 
such  fence  against  the  entrance  thereon  of 
any  such  live-stock  on  either  side  of  said 
track,  and  not  more  than  one  hundred 
feet  distant  therefrom :  provide*!,  that 
whatever  is  a  lawful  fence  under  the  laws 
of  this  state  in  the  county  where  such  kill- 
ing or  injury  shall  occur,  and  no  other, 
under  the  laws  of  this  state,  shall  be 
deemed  and  held  a  lawful  fence  under  this 
act;  and  provided,  further,  that  complete, 
natural  defenses  against  the  entrance  of 
such  stock  upon  said  track,  such  as  natu- 
ral walls  or  deep  ditches,  shall  be  deemed 
and  held  to  be  a  fence  under  this  act,  when 
the  same.  In  connection  with  other  and  or- 
dinary lawful  fences,  form  a  continuous 
guard  and  defense  against  the  entrance  of 
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Bach  live-stock  apon  the  track."  It  is 
claimed  by  counael  lor  the  detendant  that 
these  sections  are  unconstitutional,  for 
the  reason  that  they  are  In  conflict  with 
the  fourteenth  amendment  of  the  constitu- 
tion oT  the  United  States,  (1)  in  that  they 
deprive  the  defendant  of  its  property  with- 
out due  process  of  law;  and  (2)  in  that 
they  deny  to  the  defendant  the  equal  pro- 
tection of  tue  laws.  As  corporations  are 
persons  within  the  meaning  of  the  clause 
in  question,  they  are  entitled  to  Invoke  the 
beneflt  of  Its  provisions.  Santa  Clara  Co. 
V.  Railroad  Co.,  118  L'.  S.  '6M,  396,  6  Sup, 
Ct.  Rep.  1132.  The  defendant,  then,  Is 
within  its  protection.  The  alleged  con- 
flict of  these  sections,  or  the  act  of  1887,  to 
the  fourteenth  amendment,  ordaining  that 
no  state  shall  deprive  any  person  of  Its 
property  without  due  process  of  law,  nor 
deny  to  any  person  within  Its  jurisdic- 
tion the  equal  protection  of  the  laws,  is 
supposed  to  He  In  discriminating  against 
the  defendant  by  imposing  a  liability 
where  no  duty  Is  required  by  law,  or  with- 
out any  act  of  negligence  on  Its  part. 
The  contention  is  that  the  act  of  1887  Im- 
poses no  duty  upon  the  defendant  to  fence 
Its  track.  Tet  it  declares  that  tlie  compa- 
ny shall  make  reparation  for  the  killing  of 
stock  In  the  prosecution  of  Us  lawful  busi- 
ness, without  any  fault  or  negligence  on  its 
part,  or  the  violation  of  any  duty  imposed 
by  law.  As  the  defendant  has  the  law- 
ful right.  In  a  lawful  way,  to  run  Its 
trains.  In  order  to  hold  it  liable  for  the 
value  of  stock  killed, causedbytherunning 
of  its  trains,  there  must  be  some  vlolutlon 
of  a  duty  Imposed  by  law,  or  some  act  of 
negligence  on  Its  part.  And  it  would  fol- 
low, unless  the  act  imposes  some  duty, 
the  violation  of  which  renders  the  defend- 
ant liable.  It  would  be  open  to  the  objec- 
tion that  it  subjects  the  defendant  and  its 
business  to  a  liubllity  where  no  wrong  has 
been  committed  or  duty  unperformed, 
thereby  depriving  it  of  its  property  and 
the  equal  protection  of  the  law  afforded  to 
othei-8.  Thatthelegislature, intheexercise 
of  the  police  power  of  the  state,  may  re- 
quire all  railroads  to  fence theirtrack,  and 
for  neglect  or  failure  to  perform  this  dut.y 
render  them  liable  for  whatever  Injury  is 
done,  or  for  double  the  value  of  the  stock 
killed,  and  that  such  legislation  Is  not  ob- 
noxious to  tlie  clause  of  the  constitution 
In  question,  has  been  frequently  decided, 
and  cannot  be  questioned.  The  danger 
attending  the  running  of  steam  railway 
cars,  and  liability  to  serious  injury  or  loss 
of  life  of  its  passengers  by  collision  with 
animals  straying  upon  its  track  where  al- 
lowed to  roam  at  large,  makes  It  a  re- 
quirement of  duty  to  exercise  the  utmost 
care,  and  to  take  every  i)recautlon  to 
keep  Its  track  clear,  so  as  to  prevent  accl- 
dentsfromsuchcollisloDs.  Howcan thisbe 
better  done,  and  the  track  kept  compara- 
tively secure  from  stock  going  upon  it, 
than  by  requiring  the  railroad  comparv 
to  fence  its  track,  and.  In  default  thereof, 
to  hold  it  liable  for  the  value  of  the  stock 
killed  by  such  collision,  when  the  plaintiff 
is  not  contributorlly  negligent?  Such  a 
precaution,  where  stock  is  allowed  to  run 
at  large,  is  a  police  regulation,  and,  as  a 
security  against  the  loss  of  life  and  prop- 


erty In  the  operation  of  dangerous  ma- 
chinery, is  based  upon  the  same  principle, 
and  finds  its  authority  In  the  same  power, 
which  regulates  the  storage  of  gunpowder 
or  other  dangerous  explosives.  This  being 
so,  the  legislature  may  require  railroad 
companies  to  Inclose  their  tracks  with 
fences,  and  provide  that  they  may  be  held 
liable  for  all  stock  killed,  caused  by  their 
neglect  to  maintain  such  fences;  and.  If 
the  act  In  question  has  Imposed  this  duty 
on  the  defendant,  and  attached  a  liability 
for  Its  neglect,  It  is  a  valid  exercise  of  the 
police  power,  and  not  subject  to  the  con- 
stitutional objection  urged.  The  real  In- 
quiry, then.  Is,  does  the  act  of  1887,  as 
found  iu  the  sections,  supra,  inclusive,  un- 
dertake to  Impose  any  duty  upon  railroad 
companies  to  fence  the  line  of  their  track, 
and  forfallure  to  discharge  this  obligation 
render  them  liable  for  the  value  of  the 
stock  killed?  While  the  act  does  not  de- 
clare the  duty  of  the  defendant  railroad 
company  to  fence  Its  track  in  express 
terms,  it  is  sufficient,  and  forms  part  of 
the  statute,  if  It  makes  it  the  duty  of  the 
defendant  to  do  so  by  Implication.  "An 
Implication,"  said  Folgbr,  J.,  "is  an  In- 
ference of  something  not  directly  declared, 
but  arising  from  what  Is  admitted  or  ex- 
pressed. Thus,  when  a  statute,  looking 
beyond  the  question  of  revenue,  inflicts  a 
penalty  for  doing  &.n  act,  though  that  act 
be  not  In  terms  prohibited, yet  It  is  unlaw- 
ful, for  the  penalty  Implies  a  prohibition. 
GrlfBth  V.Wells,  3  Denlo,  226.  And  the 
principle  Is  that  as  the  law  will  not  pun- 
ish an  act  which  it  Is  lawful  to  do,  when 
it  does  punish  It  the  act  must  of  necessary 
Implication  be  unlawful.  In  re  City  of 
Buffalo,  68  N.  Y.  173.  So  a  statute  which 
prescribes,  as  a  precaution ar3'  measure, 
what  shall  be  deemed  a  sufficient  fence  to 
protect  a  railroad  track  from  the  entrance 
of  live-stock,  and  declares  an  absolute  lia- 
bility for  the  killing  of  stock  for  the  fail- 
ure to  fence,  or  for  killing  stock  on  an  un- 
fenced  track,  except  for  misconduct  or  con- 
tributory negligence,  imposes,  by  implica- 
tion, the  duty  to  fence  as  much  as  If  such 
duty  was  expressly  declared.  A  duty 
which  is  implied  from  what  Is  expressed  In 
a  statute  forms  a  iiart  of  it,  and  is  as  ob- 
ligatory as  if  directly  enjoined  and  de- 
clared. Section  4044  makes  the  defendant, 
as  a  railway  corporation,  liable  for  the 
value  of  stock  killed  on  or  near  any  "  un- 
fenced  track, "  and  section  4045  prescribes 
what  shall  be  deemed  a  sufficient  fence  to 
protect  the  railway  track  from  the  en- 
trance thereon  of  live-stock,  and  section 
4048  provides,  In  substance,  that  in  every 
action  lor  the  value  of  any  stock  men- 
tioned In  section  4044,  and  killed  on  an 
unfenced  track,  proof  of  such  killing  shall 
be  deemed  and  held  conclusive  evidence  of 
negligence  on  the  part  of  the  company  ex- 
cept when  the  owner  Is  guilty  of  contribu- 
tory negligence  or  misconduct  contribut- 
ing to  the  injury.  The  fence  defined  in  sec- 
tion 4045  was  Intended  to  guard  the  rail- 
road track  "against  the  entrance  thereon" 
of  live-stock,  as  a  precautionary  measure 
to  avoid  liability  to  accidents,  and,  when 
erected  and  maintained  as  prescribd,  ob- 
viates the  liability  created  by  section  4044 
by  converting  the  "  unfenced  "  into  a  fenced 
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track.  There  is  no  liability  for  the  icilling 
of  stock  except  where  there  is  a  failure  to 
fence,  or  on  an  "  unfenced  track, "  and  It  ia 
for  the  omisaion  of  an  "  unfenced  track," 
or  the  failure  to  fence  it,  that  createo  the 
liability,  except  for  mlBCondact  or  con- 
tributory neRlifcence.  As,  then,  it  is  only 
"unfenced  tracks"  to  which  the  liability 
attaches  when  the  owner  Is  not  RuUty  of 
contributory  negligence  or  misconduct 
contributing  to  his  injury,  it  is  the  failure 
of  the  defendant  to  fence  its  track,  or  the 
negligence  in  nilowing  it  to  be  exposed  as 
"an  unfenced  track"  for  the  entrance  of 
llye-etock,  that  renders  It  liable  for  the 
value  of  such  stock  when  killed  by  a  collis- 
ion with  its  trains.  The  statute  declares 
what  kind  of  fence  will  be  deemed  suffi- 
cient to  guard  the  track  from  stock  going 
upon  It,  and,  by  implication,  if  fenced  as 
prescribed,  will  avoid  the  liability  declared 
as  to  "  unfenced  tracks ; "  that  is,  if  the  de- 
fendant railroad  company  will  erect  and 
maintain  the  fence  prescribed  by  the  stat- 
ute along  the  line  of  its  track,  it  ceases  to 
be  liable  uader  the  preceding  section.  It 
does  not  make  the  company  absolutely 
liable  for  the  stock  killed  on  its  tracK,  but 
the  liability  attaches  only  when  the  road 
is  unfenced,  when  the  precautionary  meas- 
ure prescribed  by  the  statute  to  avoid  ac- 
cidents and  collision  with  such  stock  is 
neglected  and  unperformed,  and  the  owner 
is  not  contributorlly  negligent  or  guilty 
of  misconduct.  The  duty,  then,  to  fence  is 
plainly  implied,  and  the  liability  is  imposed 
for  the  failure  to  do  it.  Negligence  is  the 
failure  to  perform  some  act  required  by 
law,  or  the  doing  of  an  act  in  an  improper 
manner.  When  the  statute  prescribes  the 
fence,  and  declares  stock  killed  on  "an  un- 
fenced track  "  shall  be  conclusive  evidence 
of  negligence  by  Implication,  it  makes  it 
the  duty  of  the  company  to  fence  its  track, 
because  one  cannot  be  deemed  guilty  of 
negligence  unless  a  duty  has  gone  unper- 
formed or  neglected.  "A.  statute,"  it  is 
said,  "often  speaks  as  plainly  by  inference 
and  by  means  of  the  purpose  which  un- 
derlies the  enactment  as  in  any  other 
manner. "  U.  S.  v.  O'Connor,  31  Fed.  Rep. 
451.  And  so  here  the  duty  to  fence  is  as 
plainly  inferred  as  if  it  had  been  declared 
in  express  language,  and  the  liability  only 
attaches  for  disregarding  it,  and  leaving 
the  track  unfenced. 

In  lo  wn  the  statute  Is  as  follows:  "Any 
corporation  operating  a  railway  that 
falls  to  fence  the  same  against  live-stock 
running  at  large,  at  all  points  where  such 
right  to  fence  exists,  shall  be  liable  to  the 
owner  of  such  stock  injured  or  killed  by 
reason  of  tlie  want  of  such  fence  for  the 
value  of  the  property  or  damage  caused, 
unless  the  same  was  occasioned  by  the 
willful  act  of  the  owner  or  his  agent,  and 
in  order  to  recover  it  shall  only  be  neces- 
sary for  the  owner  to  prove  •  •  •  ; 
and,  if  such  corporation  neglects  to  pay, 
»  •  •  suchowner  shall  be  entitled  to  re- 
cover double  the  value  of  the  stock  killed 
or  damages  caused  thereto. "  Code  Iowa, 
§  1289.  In  Welsh  v.  Railroad  Co.,  53  Iowa, 
684,  6  N.  W.  Rep.  13,  the  action  was  to  re- 
cover double  the  value  of  a  horse  alleged 
to  have  been  killed  by  one  of  the  defend- 
ant's engines  at  a  point  where  it  had  the 


right  to  fence  its  road,  and  the  court  be- 
low instructed  the  jury  that  it  was  the 
duty  of  a  railroad  company  to  fence  its 
road  against  live-stock  running  at  large 
at  all  points  where  such  right  to  fence  ex- 
ists, and  it  was  objected  to  this  instruc- 
tion  that  no  such  dnt.y  exists,  and  the 
court  say:  "While,  it  is  true,  the  statute 
does  not  impose  an  abstract  duty  or  obli- 
gation upon  railway  companies  to  fence 
their  roads,  yet,  as  to  live-stock  running 
at  large,  a  failure  to  fence  fixes  an  abso- 
lute liability  for  injuries  occurring  In  the 
operation  of  the  road  by  reason  of  the 
want  of  such  fence.  The  corporation  owes 
a  duty  to  the  owners  of  live-stock  running 
at  large,  either  to  fence  its  road  or  pay  for 
Injuries  resulting  from  the  neglect  to 
fence."  And  in  Bennett  v.  Railway  Co.,  61 
Iowa,  356, 16  N.  W.  Rep.  210,  the  court  say : 
"  We  think  the  only  proper  construction  of 
the  statute  is  that,  in  order  to  escape  lia- 
bility, the  company  must  not  only  fence, 
but  keep  the  road  sufliciently  fenced ;  and 
this  has  been  more  than  once  ruled. "  This 
statute  does  not  in  express  terms  declare 
the  duty  of  the  railway  companies  to  fence 
their  tracks,  but  it  is  implied  as  a  reason- 
able means  to  keep  its  track  clear,  and  In- 
sure safety  in  the  movement  of  its  trains. 
In  Railway  Co.  v.  Beckwith,  129  D.  S.  26,  9 
Sup.  Ct.  Rep.  207.  the  validity  of  the  stat- 
ute was  assailed,  as  here,  as  being  in  con- 
flict with  the  first  section  of  the  fourteenth 
amendment  of  the  c(mstitut!on  of  the 
United  States,  and  it  was  held  not  subject 
to  that  objection,  but  a  valid  and  reason- 
able exercise  of  the  police  power  of  the 
state  for  the  protection  of  its  citizens. 
Mr.  Justice  Field,  in  delivering  the  opin- 
ion of  the  court,  among  other  things,  said: 
"The  tremendous  force  brought  into  ac- 
tion in  running  railway  cars  renders  it  at)- 
solutely  essential  that  every  precaution 
should  be  taken  against  accident  by  col- 
lision, not  only  with  othertrains,  but  with 
animals.  A  collision  with  animals  may  be 
attended  with  more  serious  injury  than 
their  destruction.  It  may  derail  the  car, 
and  cause  the  death  or  serious  injury  of 
passengers.  Where  these  companies  have 
the  right  to  fence  their  tracks,  and  thus 
secure  their  roads  from  cattle  going  upon 
them,  it  would  seem  to  be  a  wise  precau- 
tion on  their  part  to  put  up  sucli  guards 
against  accidents  at  places  where  cattle 
are  allowed  to  roam  at  large.  The  stat- 
ute of  Iowa,  in  fixing  an  absolute  liability 
upon  them  lor  inluriesto  cattle  committed 
in  the  operation  of  their  roads  by  reason 
of  the  want  of  such  guards,  would  seem 
to  treat  this  precaution  as  a  duty.  •  •  • 
But  the  obligation  of  the  defendant  rail- 
way company  to  use  reasonable  means  to 
keep  its  track  clear,  so  as  to  insure  safety 
In  the  movements  of  its  trains,  is  plainly 
implied  in  the  statute  of  Iowa,  which  also 
Indicates  that  the  putting  up  nt  such 
fences  would  be  such  reasonable  means  of 
safety."  And  again:  "As  It  is  thus  the 
duty  of  the  railway  company  to  keep  its 
track  free  from  animals,  its  neglect  to  do 
so,  by  adopting  the  most  reasonable 
means  forthat  purpose, — the  fencing  of  its 
road-way,  as  indicated  by  the  statute  of 
Iowa,— justl_v  subject:  It,  as  already 
Stated,  tu  punitive  damages,  where  Inju- 
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rloB  are  committed  by  reason  of  such  neg- 
lect. "  And  so  hero,  the  duty  ol  the  defend- 
nnt  railway  company  to  use  reasonable 
means  to  keep  its  track  clear  by  fencing  It 
as  indicated  by  the  statute,  and  thereby 
avoid  the  liability  to  accidents  from  stock 
runninK  at  large  and  straying  upon  Its 
track,  is  plainly  implied  as  the  proper 
means  to  secure  safety,  and  its  neglect  to 
do  so  by  leaving  its  track  unfenced  Justly 
subjects  It  to  the  liability  fixed  for  the  In- 
Jury  committed.  Nor  la  the  case  of  Blelen- 
berg  V.  Railway  Co.,  8  Mont.  276,  20  Pae. 
Rep.  314,  relied  upon  by  appellant's  coun- 
uel.  In  conflict  with  the  view  snpgestfld. 
There  the  statute  was  different,  and  In 
effect  declared  that  any  railroad  corpora- 
tion shall  make  reparation  to  the  owner 
of  any  stock  for  any  injury  inflicted  in  the 
prosecution  of  Its  lawful  business  without 
any  fault  or  negligence  on  Its  part.  It 
was  as  follows:  "Every  railroad  corpora- 
tion or  company  operating  any  line  of 
railroad  or  railway,  or  any  branch  there- 
of, within  the  limits  of  this  territoi-y, 
which  shall  damage  or  kill  any  horse 
•  •  •  by  running  any  engine  or  engines, 
car  or  cars,  over  or  against  any  such  ani- 
mal, shall  be  liable  to  the  owner  of  such 
animal  for  the  damages  sustained  by  such 
owner  by  reason  thereof. "  As  there  was 
"no  law, "  as  the  court  say,  "in  the  terri- 
tory which  compels  railroads  to  fence  their 
lands,"  and  as  the  statute  in  question  did 
not  make  It  their  duty,  either  expressly  or 
impliedly,  to  fence  its  track,  it  re<iuired 
the  court,  to  sustain  such  statute,  "to  lay 
down  thedoctrine  that  the  legislature  can 
Inflict  a  penalty  upon  one  who  is  doing  a 
lawful  act  in  a  lawful  manner, "  which  the 
court  refused  to  do.  The  liability  of  rail- 
way corporations,  under  this  statute,  did 
not  attach  for  the  violation  of  any  law, 
or  the  neglect  to  perform  any  duty,  or  for 
the  want  of  proper  care  in  running  Its 
trains,  but  they  were  mulct  in  damages 
without  any  wrong  or  fault,  when  en- 
gaged in  the  lawful  prosecution  of  their 
business,  and  when  no  one  else  was  so  lia- 
ble under  such  circumstances.  The  same 
may  be  said  of  Railway  Co.  v.  Lackey,  78 
111.  55;  and  Zeigler  v.  Railroad  Co..  58  Ala. 
595;  Jensen  v.  Railway  Co.,  (Utah.)  21 
Pac.  Rep.  994, — which  were  under  like  stat- 
utes. Nor  is  Hindmnn  V.  Navigation  Co., 
17  Or.  619,  22  Pac.  Rep.  116,  in  conflict  with 
the  construction  which  we  have  given  to 
our  statute.  It  is  true  that  Thayer, C.  J., 
In  the  course  of  his  opinion,  said  that 
"fencing  the  railroad  track  Is  not  Imposed 
upon  the  company  as  a  duty,"  that  Is,  not 
directly  or  expressly  imposed  as  a  duty, 
"but, "  he  observes,  "It  is  a  fact; "  that  Is, 
the  killing  of  stock  on  an  unfenced  track 
by  a  moving  train,  "  which  of  Itself  estab- 
lishes conclusively  that  the  company  Is 
guilty  of  negligence."  This  could  not  be 
BO  unless  some  duty  was  neglected,  and  It 
must  therefore  be  implied.  The  theory  of 
the  argument  is  only  consonant  with  this 
hypothesis.  Its  meaning,  plainly,  le  that 
when  stock  is  killed  at  a  place  where 
the  duty  to  fence  has  been  neglected  by 
tlie  company,  an  absolute  linbility  at- 
taches. "  It  is  a  fact  which  of  i  tself  estab- 
lishefi  conclusively  that  the  company  la 
guilty  of  negligence. "    The  result  is  that 


we  think  that  the  statute  In  question  is 
not  obnoxious  to  the  constitutional  ob- 
jection suggested,  but  that  in  devolving  a 
liability  for  the  violation  of  the  duty  to 
fence  it  Is  a  valid  and  reasonable  exercise 
of  the  police  power  of  the  state,  intended 
to  guard  the  track  against  live-stock,  so 
as  to  insure  the  safety  of  the  lives  of  pas- 
sengers and  property  Involved  in  the  run- 
ning of  its  trains,  as  well  as  to  prevent 
the  destruction  or  loss  of  such  property 
by  collision  with  moving  trains  or  cars. 

The  next  objection  embraces  exceptions 
to  instructions  given  and  instructions 
asked  and  refused.  These  instructions  are 
as  follows :  "  Under  the  laws  of  this  state. 
In  an  action  like  this,  proof  of  the  killing 
of  the  horse  by  the  defendant's  moving  en- 
gine or  cars,  and  that  the  place  where  the 
horse  entered  on  the  track  was  notfenced,  is 
conclusive  proof  of  negligence  on  the  part 
of  the  defendant  corporation,  unless  the 
point  where  the  horse  entered  and  was 
killed  was  a  county  road  or  public  high- 
way. (3)  In  this  case,  If  you  find  from 
the  testimony  that  the  horse  entered  upon 
the  track  of  the  defendant  at  a  point  some 
distance  from  where  he  was  struck  and 
killed,  and  some  distance  from  any  county 
road  or  public  crossing,  and  that  soon 
after  he  entered  thereon  the  defendant's 
train  came  along,  and  that  the  horse  ran 
along  upon  said  track  where  it  was  un- 
fenced, in  front  of  said  train,  until  he  was 
struck  and  killed  by  it.  and  that  he  en- 
tered upon  said  track  from  a  common,  un- 
fenced range,  then  you  should  find  a  ver- 
dict for  the  plaintiff  for  the  full  value  of 
said  horse  at  the  time  he  was  killed.  (4) 
I  charge  you  that  if  the  horse  entered  up- 
on the  defendant's  unfenced  track  from  a 
common,  unfenced  range,  at  a  point  where 
there  was  no  public  road  or  public  cross- 
ing, and,  being  on  said  track  at  said  point, 
ran  from  there  along  and  upon  said  un- 
fenced track  in  front  of  the  defendant's 
train  to  a  point  at  or  near  a  public  road, 
and  was  there  struck  by  the  defendant's 
engine  or  cars,  and  was  killed,  then  the 
defendant  Is  liable  for  the  value  of  said 
horse.  And  the  fact  that  he  may  have 
been  struck  in  the  edge  of  the  public  road 
affords  no  defense,  provided  he  got  on  the 
track  and  ran  along  It,  and  was  struck  an 
aforesaid.  "  Theconrt  alsochargeii  to  the 
effect  that  the  section  of  the  Code  referred 
to  did  not  apply  to  public  crossings,  etc., 
and  that  the  owners  or  operators  of  rail- 
roads were  not  liable  for  killing  stock  on 
public  highways  unless  guilty  of  negli- 
gence, or  a  want  of  ordinary  care,  and 
that  if  they  found  from  the  evidence  that 
the  plaintiff's  stallion  was  upon  the  track 
at  a  point  where  a  public  highway  crosses 
the  same,  and  was  there  struck  and  killed 
by  a  moving  train,  the  fact  that  the  track 
was  unfenced  at  that  point  Is  no  evidence 
of  negligence.  The  defendant  claims  error 
in  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction:  "The  mere  fact  that 
plaintiff's  stallion  was  struck  by  a  mov- 
ing train  or  engine  on  the  railroad  track 
of  the  defendant,  at  a  point  where  the  de- 
fendant had  no  legal  right  to  fence  the 
same,  is  not  sufficient  evidence  of  negli- 
gence to  warrant  you  in  flnding  a  verdict 
for  the  plaintiff.     If , -therefore,  you  find 
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trom  the  eridence  that  the  plalntUTs  stal- 
lion was  atruck  and  killed  by  a  movini; 
engine  or  train  on  the  track  of  defendant's 
railroad,  at  a  point  where  the  same  was 
nnfecced,  and  that  snch  point  was  a  pub- 
lic highway,  then  the  defendant  had  no 
legal  right  to  fence,  and  your  verdict 
mast  be  for  the  defendant.  To  entitle 
to  plaintiff  to  recover  in  this  action,  he 
must  show  that  the  stallion  was  struck 
by  a  moving  train  on  defendant's  railroad 
track,  at  a  place  other  than  upon  a  conn- 
try  road  or  public  highway.  The  onus  of 
proof  is  upon  the  plaintiff,  and  unless  he 
shows  by  a  preponderance  of  the  evidence 
that  the  stallion  received  the  Injury  which 
caused  his  death  at  a  point  other  than  on 
a  public  highway,  your  verdict  must  be 
tor  the  defendant. "  Dpun  the  facts  as  ex- 
hibited by  this  record,  the  position  of  the 
trial  conrt  was  that  if  the  stallion  entered 
npon  the  track  at  a  point  where  there  was 
no  fence,  but  where  the  duty  to  fence  exist- 
ed, although  It  might  be  killed  at  a  place 
afterwards  where  the  statute  made  no  re- 
quirements to  fence  as  a  public  highway, 
the  defendant  company  would  be  liable. 
While  the  counsel  for  the  defendant  was 
contending  for  a  literal  construction  of 
the  statute,  namely,  that  the  statutespeci- 
fled  that  it  was  the  killing  of  the  stock 
npon  or  near  an  unfenced  track,  and  as  a 
track  crossing  an  unfenced  highway  was 
an  unfenced  track,  It  was  within  the  letter 
of  the  law,  that  the  plaintiff,  to  bring  him- 
self within  the  statute,  must  show  that 
his  stock  was  killed  on  an  unfenced  track, 
and  that  b.v  reason  of  the  instructions  as 
given  and  refused  the  defendant  was  preju- 
diced under  the  evidence  as  to  whether 
the  animal  was  killed  on  a  public  high- 
way. The  statute  Is:  "•  •  •  shall  be 
liable  •  •  •  for  any  horse  •  •  • 
killed  upon  or  near  any  unfenced  track," 
etc. ;  and  is  broad  enough,  construed  lib- 
erally, to  Include  highways  or  depot 
grounds.  But,  as  the  court  charged,  such 
a  construction  is  inconsistent  with  the 
reason  of  the  statute  and  the  purpose  un- 
derlying its  enactment.  It  was  therefore 
held  in  Moses  v.  Railroad  Co.,  18  Or.  — , 
23  Pac.  Rep.  498,  that  the  statute  did 
not  apply  to  such  places;  that  railroad 
companies  were  not  required  to  fence  their 
depot  grounds  or  public  road  crossings, 
and,  as  a  consequence,  were  not  liable  to 
pay  for  live-stuck  which  may  wander  up- 
on their  track  at  such  places  and  be  killed 
without  negligence  on  their  part.  Such 
places,  then,  must  be  considered  without 
the  operation  of  the  law,  or  the  require- 
ment to  fence  to  guard  the  track  from  the 
entrance  of  stock  thereon.  To  give  the 
statute  the  construction  contended  for  it 
would  make  It  apply  to  places  where  the 
duty  to  fence  is  not  required,  as  a  public 
highway,  where  the  track  is  necessarily 
unfenced  to  accommodate  the  public  con- 
venience. Proof  that  stock  wandered  on 
the  track  at  such  place,  and  were  killed, 
would  not  render  the  railroad  company 
liable,  and  the  court  so  instructed  thejury. 
It  is  at  such  places  as  the  company  Is 
bound  to  fence,  and  falls  to  observe  that 
requirement  of  thelaw,  whereby  stock  enter 
upon  the  track  and  are  killed,  which  con- 
stttuto  the  liability.    As  hlghwaiys  are  ex- 


empted from  Its  operation,  there  eould  be 
no  liability  for  stock  which  may  enter  up- 
on the  track  at  a  public  highway  and  be 
killed.  That  result,  if  It  occurred  on  a 
public  highway,  could  only  arise  where 
the  stock  entered  npon  the  track  at  some 
place  where  the  duty  to  fence  was  neglect- 
ed, and  the  animal  running  down  the 
track  was  struck  by  the  engine  and  killed 
at  some  place  where  the  duty  to  fence  did 
not  exist  as  a  public  highway  or  depot 
grounds.  In  such  case  the  killing  of  the 
stock  Is  the  natural  and  proximate  result 
of  the  duty  neglected  in  failing  to  fence 
where  the  law  required  It.  It  is  the  want 
of  a  fence  that  has  caaaed  the  Injury. 
Hence  the  theory  of  the  court,  that  if  the 
horse  strayed  upon  the  track  at  a  point 
where  the  company  was  bound  to  fence, 
but  had  neglected  to  do  so,  it  was  liable, 
irrespective  of  the  place  at  which  the  horse 
may  have  been  killed.  But  It  by  no  means 
follows,  nor  did  the  court  so  rule,  that  if 
stock  was  killed  at  a  place  where  the  duty 
to  fence  existed,  but  had  been  neglected, 
that  a  case  of  negligence  was  not  made 
out.  While,  under  the  statute,  the  duty 
to  fence  is  not  decla^d  In  mandatory 
terms.  It  Is  implied  from  the  omission  to 
fence  or  leaving  the  track  unfenced  wher^ 
by  stock  may  enter  thereon  and  be  killed. 
It  Is  therefore  the  failure  to  fence  when 
stock  are  "killed  upon  or  near  any  un- 
fenced track, "  where  the  duty  to  fence  ex- 
isted, that  constitutes  the  negligence  and 
fixes  the  liability,  the  Implication  being 
the  stock  entered  upon  the  track  at  the 
place  where  they  were  killed  and  the  re- 
quirement to  fence  was  neglected.  The 
action  is  prosecuted  upon  the  omission  to 
fence,  so  that  when  it  Is  pniven  that  the 
stock  were  killed  at  a  place  where  the 
company  is  obliged  to  fence,  but  where  it 
Is  not  fenced,  f *^n  unfenced  track, ")  the 
statute  says  that  "such  proof  shall  be 
deemed  and  held  to  be  conclusive  evidence 
of  negligence. "  This  is  upon  the  assump- 
tion that  the  company  have  failed  to  fence 
and  keep  the  stock  off  of  the  track  at  a 
point  where  It  was  the  duty  of  the  com- 
pany to  fence,  and  where  the  cattle  en- 
tered, and  by  reason  thereof  were  killed. 
It  is  true  that  in  some  Jurisdictions  un- 
der their  statutes  it  is  held  that  the  point 
of  entry  must  be  alleged,  and  that  the  evi- 
dence must  distinctly  show  that  the  stock 
got  upon  the  track  at  a  point  where  there 
should  have  been  a  fence,  but  there  was 
none;  otherwise  the  plaintiff  cannotrecoT- 
er.  But  under  our  statute,  and  In  view 
of  the  construction  already  given  to  it  in 
Hindman  v.  Navigation  Co.,  where  the 
facts  to  be  alleged  and  proved  are  stated, 
when  stock  is  killed  or  Injured  at  a  place 
where  the  company  has  failed  to  fences 
but  the  duty  to  fence  existed,  a  case  of 
negligence  Is  made  out,  unless  the  defend- 
ant can  show  contributory  neglig^ence  or 
misconduct.  If,  then,  the  proof  showed 
that  the  horse  was  killed  by  a  movinx 
train  at  a  place  where  the  track  was  un- 
fenced, or  where  there  was  a  failure  to 
fence,  and  the  law  n  luired  it  to  be  fenced, 
the  defendant  is  liable,  or,  If  the  horse  got 
on  the  track,  and  was  killed  at  a  pnolie 
crossing,  as  the  court  charged,  the  defend- 
ant is  not  liable.    But  U  the  horse  got  on 
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the  track  wbere  tte  daty  to  («ace  was 
neglected,  and  tbe  bone  was  mn  down 
and  Btrack  by  a  moving  engine  and  killed, 
at  a  public  highway,  tbe  injury  originat- 
ing In  the  failure  to  fence  is  tbe  proximate 
cause  of  the  injury,  and,  as  tbe  court 
charged,  the  defendant  is  liable.  Under 
our  statute  proof  of  the  place  wbere  the 
borse  got  on  tbe  track  only  becomes  ma- 
terial when  the  horse  is  killed  at  a  public 
place  or  crossing,  and  tbe  claim  of  tbe 
plaintiff  is  that  he  got  on  the  track  at  a 
place  where  the  law  required  a  fence,  and 
that  bis  killing  at  a  public  crossing  was 
tbe  direct  and  natural  result  of  an  omis- 
sion tofence.  Suchplacebeingwitbout  the 
statute,  the  plaintiff,  to  bring  the  injury 
within  its  operation,  would  be  required 
to  show  that  It  was  caused  by  an  omis- 
sion to  fence  where  the  duty  existed.  In 
effect  the  court  charged  this,  but  it  did 
not  charge,  as  thei'e  was  evidence  tending 
to  show,  that  if  the  horse  was  killed 
where  tbe  doty  to  fence  was  neglected, 
that  a  case  of  negligence  was  made  out, 
and  that  the  defendant  was  liable.  The 
truth  is  that  there  is  no  pretense  that  the 
railroad  is  fenced  anywhere  in  this  region, 
and  upou  the  facts  as  disclosed  by  this 
record,  how  the  defendant  was  prejudiced, 
it  is  difficult  to  understand.  Under  our 
view  of  the  law,  the  court,  by  its  instruc- 
tions, required  stricter  proof  of  tbe  plain- 
tiff than  the  statute  would  require  in  case 
tbe  borse  was  killed  where  the  duty  to 
fence  was  neglected.  As  to  tbe  first  in- 
stniction  asked  by  the  defendant,  and  re- 
fused, in  the  first  part  it  assumes  a  fact 
disputed,  and  in  the  last  is  covered  by  in- 
structions given.  As  to  the  other  two, 
thecourt  does  charge  that  the  injury  must 
bare  occurred  from  the  omission  to  fence, 
which  excludes  injuries  originating  on 
highways,  to  which  the  statute  does  not 
apply.  Injuries  originating  from  a  failure 
to  fence,  although  occurring  on  a  high- 
way, are  tied  to  the  causes  away  from  it, 
andlield  within  the  operation  of  thelaw,so 
that  the  plaintiff,  to  recover,  must  show 
that  the  inception  of  the  injury,  or  its 
cause,  was  at  a  place  where  the  duty  to 
fence  was  neglected,  which  shows  that  it 
did  not  originate  on  a  highway,  but  owes 
its  occurrence  and  existence  to  causes  away 
from  it.  Some  of  the  authorities  indicate 
that  when  the  want  of  a  fence  is  shown, 
and  the  injury  is  proven  as  the  direct  con- 
sequence of  it,  if  the  defendant  thinks  it 
occurred  where  no  fencing  is  required,  as 
on  a  public  highway,  that  to  avoid  the 
liability  thereby  established  the  defendant 
ought  to  be  required  to  show  it.  Refer- 
ring to  cases  of  this  character,  Mr.  Borer 
says :  "  When  the  absence  of  a  fence  is 
shown,  and  the  injury  is  proven,  then.  If 
defendant  will  avoid  liability  by  showing 
the  occurrence  to  have  originated  at  a 
place  wbere  fencing  was  not  required, 
or  was  not  allowable,  as  at  a  public  cross- 
ing •  *  *  or  other  public  place  of 
business,  then  tbe  burden  of  proof  is  on 
the  defendant  to  prove  these  facts ;  and,  if 
not  absolutely  necessary,  yet  it  were  the 
better  practice  to  plead  them. "  2  Bor.  B. 
R.  1896.  But,  however  this  may  be,  we 
are  unable  to  see  that  there  was  error, 
and  the  judgment  most  be  affirmed. 


Eaton  v.  Obeoon  Rt.  &  Nay.  Co. 
iSux/reme  Court  of  Oregon.    June  10, 1800.) 

KAIUtOAD  COKP^NIES— KiLUNO  STOCK— FSXCKS— 
PLBADISQ — EVIDSNCI. 

1.  Under  the  statute  for  killing  or  injuring 
live-stock  on  an  unfenced  track,  it  is  not  neces- 
sary to  allege  the  point  at  which  tbe  animals  en- 
tered upon  the  track  of  the  railroad. 

8.  Nor  is  proof  of  entry  material  except 
where  stock  Is  killed  at  a  place  where  the  com- 
pcuiy  is  not  bound  to  fence,  as  a  publio  highwn' 
which  has  entered  where  its  track  was  unfenoed, 
and  tbe  duty  to  fence  existed,  and  such  killing  is 
the  direct  consequence  of  the  neglect  to  fence. 

8.  When  it  Is  alleged  and  proved  that  the  com- 
pany failed  to  fence,  and  that  the  plaintiff's  stock 
was  killed  or  injured  Tipoa  or  near  such  unfenced 
track  by  a  moving  train,  the  n^ligence  is  estab- 
lished, and  can  only  be  defeated  by  proof  of  con- 
tributory negligence  or  misconduct. 
{SyllcUma  by  Oie  Court.) 

Appeal  from  circuit  court.  Union  coun- 
ty ;  James  A.  Fee,  Judge. 

This  is  enaction  composed  of  six  causes, 
five  of  which  are  brought  to  recover  dam- 
ages for  killing  and  injuring  stock  belong- 
ing to  the  plaintifT  by  moving  trains  of 
tbe  defendant  railroad  company,  and  the 
last  for  the  destruction  by  fire  of  grass, 
etc.,  and  to  which  further  reference  will 
not  be  made,  as  no  argument  for  error  is 
suggested.  Tbe  trial  resulted  In  a  verdict 
and  judgment  for  the  plaintiff,  from  whicb 
the  defendant  has  brought  this  appeal. 

W.  W.  Cotton  and  Gilbert  &  Snow,  for 
appellant.  B.  Eakia  and  T.  H.  Craw- 
ford, for  respondent. 

Lord,  J.,  (after  stating  the  facts  as 
above.)  Tbe  first  objection  is  directed  to 
the  refusal  of  the  court  to  give  certain  In- 
structions asked  by  tbe  defendant,  and 
designed  to  raise  tJie  question  as  to  tJie  li- 
ability of  the  company  for  live-stock  killed 
by  its  moving  trains  where  such  stock 
stray  upon  the  track  at  some  point  where 
the  company  is  not  required  to  fence  by  the 
statute ;  but  as  to  which  instructions  it  is 
certified  to  us  in  tbe  bill  of  exceptions  that 
tbey  were  refused  by  the  court  for  the  rea- 
son that  there  was  no  evidence  tending  to 
show  where  the  animals  entered  upon  tbe 
track.  Tbe  object  of  the  first  of  such  in- 
structions refused  was  to  question  the 
sufficiency  of  the  following  allegation: 
"That  the  track  and  grounds  of  the  defend- 
ant at  the  point  wbere  said  animals  were 
so  killed  and  destroyed  were  not  fenced  by 
the  defendant  as  required  bylaw."  This 
objection  is  made  on  tbe  hypothesis  that 
the  point  of  entry  on  tbe  track  must  be 
distinctly  alleged,  otherwise  the  allegation 
is  defective.  Without  conceding  it,  but  for 
the  purposes  of  the  argument  only,  it  may 
be  admitted  that  tbe  allegation  is  defect- 
ive in  the  particular  claimed,  and  that.  If 
subjected  to  tbe  test  of  a  demurrer.  It 
would  be  held  to  be  insufficient ;  and  yet 
we  think,  if  the  defect  claimed  be  a  defect, 
it  was  cured  by  theverdict.  Tbeallegation 
is  that  the  stock  was  killed  at  a  point  on  the 
defendant's  road  where  it  was  required  by 
la  wto  fencelts  track,  but  it  does  not  allege 
that  the  track  was  not  fenced  at  the  point 
wbere  tbe  stock  catered  upon  the  track.  If 
the  stock  was  killed  at  a  place  along  tbe  line 
of  the  railroad  track  where  it   was   uot 
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fenced.bat  where  the  company  was  reqnlred 
to  fence,  as  alleged ,  It  is  plain  that  the  stock 
were  not  killed  by  an  Injury  orlKinating 
on  a  public  highway,  or  other  place  where 
the  company  was  not  reqnlred  to  fence  by 
law.  As  the  averment  1b  that  the  track 
was  not  fenced  where  thestock  was  killed, 
and  the  duty  to  fence  was  imposed  by  law, 
this  language  may  mean  there  w(ub  no 
fence  anywhere  along  the  track,  or  that 
the  track  was  fenced  except  where  the 
stock  was  killed ;  and  In  either  case  the 
implication  Is  that  the  track  was  not 
fenced  where  the  stock  entered  upon  the 
track.  In  such  cases  it  Is  fair  to  assume 
after  verdict,  and  in  support  of  the  judg- 
ment, that  the  omitted  fact  was  proven. 
But  inactions  of  this  character, predicated 
upon  an  omission  to  fence,  it  the  stock  la 
killed  at  a  place  where  the  company  was 
obliged  to  fence,  but  has  failed  to  do  it,  the 
jury  is  justified  in  presuming  that  such 
stock  entered  upon  the  track  atthnt  place. 
Mr.  Wood  says :  "  When  cattle  are  injured 
or  killed  at  a  place  where  the  company 
has  failed  to  fence,  or  to  maintain  a  suffi- 
cient fence,  the  jury  is  justified  in  presum- 
ing that  they  entered  upon  the  track  at 
that  place."  .3  Wood  Ky.  Law,  §  422,  p. 
1566.  So  that,  if  the  evidence  is  that  the 
road  was  not  fenced  at  the  place  where 
the  stock  was  killed,  but  where  the  law 
Imposed  the  duty  to  fence,  the  presump- 
tion Is  that  the  stock  got  upon  the  track 
at  the  place  where  It  was  killed.  In  Rail- 
road Co.  V.  Casner,  72  111.  3S4,  it  was  held 
that  in  an  action  against  a  railroad  com- 
pany, where  the  evidence  is  that  the  road 
was  not  fenced  at  the  place  where  the 
stock  was  killed,  it  is  but  a  fair  inference 
that  the  stock  got  upon  the  road  at  the 
place  where  It  was  killed. 

When,  therefore,  the  want  of  a  fence 
where  the  duty  to  fence  is  shown,  and  the 
killing  of  the  stock  is  proven,  the  presump- 
tion is, and  thejuryare  authorized  to  find, 
that  the  stock  entered  upon  the  track  at 
that  place.  So  that  after  verdict,  and  in 
support  of  the  judgment,  especially  when 
the  court  certities  there  was  no  evidence 
showing  where  the  Rlock  entered  upon  the 
track,  the  defect  in  tlie  allegation  is  cured 
by  the  inference  that  they  entered  upon 
the  track  where  they  were  killed,  and  that 
the  jury  so  inferred  by  their  verdict.  In  the 
case  of  Railroad  Co.  v.  Casner,  supra,  the 
claim  was  that  the  evidence  did  not  show 
the  place  whei-e  the  stock  got  upon  the 
track,  but  the  court  said:  "But  the  evi- 
dence was  that  the  road  was  not  fenced 
where  thestock  was  killed;  and, in  theab- 
aence  of  any  other  proof,  it  would  be  but 
a  fair  inference  that  the  stock  got  upon 
the  road  at  the  place  where  it  was  killed." 
It  does  not  seem  to  me  the  objection  is 
tenable  in  any  view.  But  I  do  not  under- 
stand  the  statute  requires  that  the  point 
of  entry  shall  be  alleged.  Section  4048, 
Hill's  Code,  provides  that  in  every  action 
to  recover  the  value  of  live-stock  men- 
tioned in  section  4044 — that  is,  killed  on  an 
unfenced  track — "so  killed,  •  •  •  proof 
of  such  killinK  or  injury  shall  of  itself  be 
deemed  and  held  to  beconclusive  evidence. 
In  any  ccmrt  of  this  state,  of  negligence. " 
So  that  when  it  is  alleged  and  proved 
that  the  defendant  company  failed   to 


fence,  or  Its  track  was  unfenced,  and  that 
the  plaintiff's  stock  was  killed  or  injured 
upon  or  near  the  track  by  a  moving  train, 
the  negligence  is  established,  and  can  only 
be  defeated  b.y  proof  of  contributory  negli- 
gence or  misconduct  on  the  part  of  the 
plaintiff.  In  Hindman  v.  Navigation  Co., 
17  Or.  619,  22  Pac.  Rep.  116,  Thayer,  C.  J.,  in 
constrningthoseidentical  provisions, said : 
"Under  these  provisions,  it  would  seem 
that  a  plaintiff  is  entitled  to  recover 
against  a  railroad  company  for  the  killing 
or  injury  of  his  stock  by  alleging  and  prov- 
ing that  the  company  owned  or  operated 
the  railroad,  that  its  track  was  unfenced, 
and  that  the  plaintiff's  catcie  or  horses 
were  killed  »)r  injured,  as  the  case  might 
be,  on  or  near  the  track,  by  a  moving 
train,  engine,  or  cars  upon  such  track; 
that  the  company  will  be  allowed  to  de- 
feat the  recovei-y  by  proof  of  contributory 
negligence,"  etc.  It  would  seem  to  be 
plain  from  the  statute,  and  the  construc- 
tion given  to  it  in  Hindman  v.  Navigation 
Co.,  supra,  that  It  is  not  necessary  to  al- 
lege or  prove  the  point  of  entry,  or  that 
proof  of  entry  is  material,  except  when 
the  stock  is  killed  where  the  company  is 
not  bound  to  fence,  as  a  public  highway 
which  has  entered  where  its  track  is  un- 
fenced, and  the  duty  to  fence  was  imposed, 
and  such  is  the  direct  consequence  of  the 
neglect  to  fence.  In  such  case  the  killing 
or  injury,  although  it  took  place  on  a 
highway ,  owes  its  inception  to  the  neglect 
or  omission  of  the  company  to  fence  its 
track,  and  is  the  direct  and  proximate  re- 
sult of  it ;  and  in  legal  contemplation  the 
place  of  the  injury  is  inseparably  con- 
nected with  the  cause  of  the  Injury,  which 
is  the  ground  of  the  action,  and  within 
the  statute.  In  canes  of  this  sort,  in  order 
to  show  that  the  killing  of  the  stock  was 
within  the  operation  of  the  statute,  al- 
though it  occurred  at  a  place  outside  of  it, 
the  plaintiff  would  be  required  to  show 
that  the  stock  entered  the  track  where  the 
law  required  the  compan.v  to  fence,  but 
where  it  had  omitted  to  do  it,  and  that 
the  killing  was  the  direct  and  proximate 
result  of  it.  While,  therefore,  the  allega- 
tion might  be  better  stated,  it  is  not  sub- 
ject to  the  objection  urged. 

The  other  instruction  refused  and  ex- 
cepted to  was  intended,  as  the  argument 
indicates,  to  throw  upon  the  plaintiff  the 
burden  of  showing  tlie  point  at  which  the 
stock  entered  upon  the  track;  the  claim 
being  that  the  evidence  showed  that  some 
of  the  animals  killed  were  killed  upon  the 
track  at  a  point  where  the  public  highway 
crosses  tlie  railroad  track.  The  view  al- 
ready expressed  will  relieve  us  of  the  duty 
to  say  more  in  respect  to  the  point  of  en- 
try, except  to  add  that  in  our  judgment 
the  evidence  does  not  show  that  the  cat- 
tle were  killed,  or  strayed  upon  the  track, 
at  a  public  crossing.  It  shows  that  the 
animals  were  killed  at  points  where  the 
law  required  the  company,  but  where  it 
had  failed,  to  fence,  although  some  of 
them  were  killed  near  the  crossing;  and  in 
such  case  it  is  not  necessary  for  the  plain- 
tiff to  prove  where  the  entry  on  the  track 
occurred,  for  these  facts,  under  the  statute, 
constitute  negligence.  Nor,  as  disclosed 
by  the  facta  upon  the  record,  do  we  think 
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theconrt  ecred  In  retadng  the  other  In- 
8tructlon,upon  tbegronnd  Indicated. 

Astu  the  conBtitutional  objection  raised 
to  the  act.it  iaaufficientto  refer  to  Sulli  ran 
V.  Naviii^utlon  Co.,  ante,  408,'  which  is  ad- 
verse to  the  contention  set  up.  It  follows 
that  the  ]udgment  must  be  affirmed. 


Eaton  t.  Oregon  By.  &  Nav.  Co. 

(Supreme  Court  of  Oregon.    June  21, 1890.) 

RuutoAD  CoMPAiraE»— FiKBS— Kitxixa  Stock 

— Plbadiko. 

1.  While,  under  theCkide,  each  cause  of  action 
must  be  separately  stated,  with  the  relief  Bought, 
so  as  to  be  intelligently  distin^ished,  yet,  where 
the  corporate  existence  of  the  defendant,  and  the 
ownership  of  its  roal,  is  not  only  made  certain  by 
reference,  but  the  answer  supplies  the  defect  in 
each  count,  Tield  that,  in  the  absence  of  a  de- 
murrer specifying  the  objection,  after  the  evi- 
dence ttos  submitted  the  objection  conjes  too  late. 

2.  The  purpose  of  our  statute  is  to  make  the 
railroad  company  owning  the  road,  or  the  com- 
pany operating  the  road,  liable,  so  that  either 
may  be  sued,  as  the  plaintiff  may  elect,  who  has 
sustained  injury  to  his  live-stock  by  a  moving 
train  upon  its  unfenced  track. 

8.  U  the  plaintiff  was  in  a  position  to  have 
prevented  any  damage  from  flre  to  his  property 
without  incurring  unusual  danger,  and  made  no 
effort  to  do  so,  it  was  negligence  on  bis  part,  and 
precludes  his  right  of  recovery. 
(SyUabut  by  the  Court.) 

Appeal  Iromcircultcourt, Union  c<ianty; 
jAXfBs  A.  Fke,  .Tndge. 

The  complaint  set  forth  ten  causes  of  ac- 
tion, eight  of  which  grew  out  of  the  al- 
leged injury  or  killing  of  stock  belonging 
to  the  plaintiff,  and  the  other  two  by  rea- 
son of  fires  alleged  to  have  been  set  out  by 
engines  belonging  to  the  defendant.  Issue 
was  joined  on  each  cause  of  action ;  and, 
after  the  plaintiff  had  submitted  his  evi- 
dence at  the  trial,  the  defendant  moved 
for  a  nonsuit  on  the  ground  that  there 
was  no  allegation  of  the  corporate  exist- 
ence of  the  defendant,  and  its  ownership 
of  the  road,  except  in  the  first  count  of 
the  complaint.  The  court  granted  the 
motion  auto  thelast  nine  causes  of  action, 
but  refused  it  as  to  the  first  cause  of  ac- 
tion, upon  which  there  was  a  trial,  verdict, 
and  judgment  for  the  plaintiff, from  which 
the  defendant  appealed ;  and  the  plaintiff 
appealed  from  the  judgment  of  nonsuit, 
which  Is  now  to  be  considered. 

R.  Eaktn  and  T.  H.  Cra  wford,  for  appel- 
lant. W.  W.  Cotton  and  Gilbert  &  Sdow, 
for  respondent. 

Lord,  .T.,  (after  stating  the  facts  as 
above.)  Under  the  Code,  it  la  required 
that  each  cause  of  action  must  he  sepa- 
rately stated,  with  the  relief  sought,  so  as 
to  be  intelligently  dlBtlnguished.  In  the 
first  count  the  averment  Is  distinctly  made 
of  the  incorporation  and  ownership  of  the 
road  by  the  defendant.  In  the  succeeding 
counts,  such  averment  is  not  repeated,  but 
it  is  made  certain  by  reference  to  the  first 
count;  and  in  the  answer  the  incorpora- 
tion, corporate  existence,  and  ownei-shlp 
of  the  railroad  is  directly  admitted  and 
averred.  It  Is  no  doubt  true  that  the  com- 
plaint must  state  all  the  facts  which  con- 
stitute the  cause  of  action  embraced  In  it, 
and  Its  defects  cannot  be  supplied  from 
other  statcmentB.    But  here  the  fact  of  the 


corporate  existence  of  the  defendant,  and 
its  ownership  of  the  road,  is  not  only  dis- 
tinctly made  certain  by  reference,  but  the 
answer  supplies  the  defect  in  the  allega- 
tion. So  that,  in  the  absence  of  a  demur- 
rer specifying  the  defect,  after  the  evidence 
is  submitted,  the  objection  comes  too  late, 
and  ought  not  to  prevail.  Defects  of  this 
character  should  be  pointed  out  before  an- 
swering and  going  to  trial;  otherwise, 
when  the  defects  complained  of  are  supplied 
by  the  answer,  and  the  defendant  is  con- 
tent to  go  to  trial,  he  will  be  precluded 
from  raising  them. 

The  next  objection  Is  that  the  defendant 
company  was  not  operating  the  road  al- 
leged to  be  owned  by  it,  which  caused  the 
alleged  injuries  to  the  plaintiff.  This  ob- 
jection is  based  on  the  assumption  that 
our  statute  delaring  a  railroad  company 
liable  for  the  value  of  live-stock  killed  upon 
or  near  its  unfeueed  track  does  not  apply 
to  the  owner  of  the  road  unless  such  owner 
was  actually  operating  the  road  which 
caused  the  Injury.  That  statute  provides: 
"Any  •  •  •  company  or  corporation, 
or  lessee  or  agent  thereof, owning  or  oper- 
ating any  railroad  within  the  state  of 
Oregon,  shall  beliable  for  the  value  of  any 
horses  •  »  •  killed,  and  for  reasonable 
damages  for  any  Injury  to  any  such  live- 
stock, upon  or  near  any  unfenced  track  of 
any  railroad  In  this  state,  whenever  such 
killing  or  Injury  is  caused  by  any  moving 
train  or  engine  or  cars  upon  sucli  track. " 
Hill's  Compilation,  §  4044.  We  think  it  la 
plainly  the  purposeof  this  statute  to  make 
the  company  owning  the  road,  and  the 
company  operating  the  road,  liable,  and 
that  either  may  be  sued,  as  tlie  jilaintlff 
may  elect,  for  the  Injury  which  he  may 
have  sustained  to  bis  live-stock  by  a  mov- 
ing train  upon  any  unfenced  railroad  track. 
Its  language  is  that  "  any  company  own- 
ing or  operating"  shall  be  liable,  etc., 
which  means  either  the  one  or  the  other 
shall  be  liable,  and  not  that  the  one  oper- 
ating the  road  at  the  time  of  the  accident 
must  be  the  owner  In  order  to  render  it 
liable,  within  the  terms  of  the  statute. 
This  is  the  view  taken  inHlndman  v.  Nav- 
igation Co..  17  Or.  619,  22  Pac.  Bep.  116,  in 
which  Thayer,  C.  J.,  said:  "Under  these 
provisions  it  would  seem  that  a  plaintiff 
is  entitled  to  recover  against  a  railroad 
company  lor  the  killing  or  injury  of  his 
stock  by  alleging  and  proving  that  the 
company  owned  or  operated  the  railroad, 
that  its  track  was  unfenced,"  etc.,  which 
plainly  means  that  It  would  be  sufficient, 
under  the  statute,  to  allege  and  prove  the 
facts  of  killing  or  injui'v  of  such  animals, 
either  against  the  company  which  owned 
or  the  company  which  operated  the  rail- 
road, upon  its  unfenced  track,  to  entitle 
the  plaintiff  to  recover.  As  this  disposes 
of  all  the  objectK/ns  which  we  deem  It  nec- 
essary to  consider  under  the  motion  for 
nonsuit, it  results  that  the  judgment  must 
be  reversed  as  to  the  2d,  3d,  4th,  5th,  6th, 
audTtb  causes  of  action;  and  as  to  the 
Sth,  9th.  and  10th,  we  shall  proceed  briefly 
to  consider  them  separately. 

The  eighth  cause  of  action,  as  set  forth 
la  the  complaint,  is  based  on  the  common- 
law  liability  for  negligence  in  killing  a  steev 
upon  the  track  of  the    defendant    at  a 
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point  where  It  croBScs  the  county  road. 
The  ovklence  In  respect  to  the  point  where 
the  killing  occurred  is  that  "the  stock 
wen)  struck  on  the  railroad  track  in  the 
lane.  The  lane  Is  a  county  road  "  The 
only  question,  then,  to  be  considered,  is 
whether  any  negligence  is  shown  on  the 
part  of  the  company.  While  it  does  not 
appear  directly  that  the  train  which  the 
witness  saw,  when  It  passed,  killed  the 
animals  that  were  found  dead  and  crippled 
at  the  crossing,  yet,  assuming  that  such 
was  the  case,  it  does  not  appear  that  the 
company  or  its  agents  omitted  to  exercise 
any  precantioix  necessary  under  the  cir- 
cumstances. The  witness  does  not  know 
whether  the  hell  was  rung  or  the  whistle 
was  sounded,  or  that  every  precaution 
was  not  observed  consistent  with  a  due  re- 
gard for  the  saieiy  of  the  train.  In  such 
case,  in  the  absence  of  any  proof  of  negli- 
gence, the  defendant's  motion  for  nonsuit 
was  properly  granted  as  to  this  cause  ot 
action. 

The  ninth  cause  ot  action  as  set  forth 
In  the  complaint  is  hawed  on  the  negligence 
of  the  defendant  in  allowing  tire  to  escape 
from  Its  engine,  whereby  a  Krowth  of  dry 
grass  which  had  been  left  uncut  by  the 
plaintifl  for  fail  and  winter  feed  was 
burned  and  destroyed.  The  ground  upon 
which  the  motion  for  non-suit  now  to  be 
considered  Is  based,  is  whether,  from  the 
plaintiff's  evidence,  he  was  guilty  of  con- 
tributory negilKcnce.  It  appears  from  the 
testimony  that  the  Are  was  burning  close 
to  the  railroad  track  on  the  right  of  way 
of  the  defendant  when  the  plaintiff  first 
saw  it.  The  plaintiff  testifies :  "I  was  on 
my  way  down  to  my  pasture.  Near  the 
field,  I  saw  a  smoke  start  up,  and  get 
larger  until  we  got  near  it.  We  saw  that 
the  grass  in  my  field  north  of  tlie  Stafford 
lane  was  on  fire.  I  was  within  one-quar- 
ter mile  of  the  fire,  going  to  the  Union 
depot,  when  I  saw  it.  Just  before  we  saw 
the  first  smoke,  we  had  noticed  a  train 
pass  towards  the  Union  depot,  going 
east.  We  went  on  and  watered  my 
horses  that  were  in  the  pasture.  There 
was  a  large  band,  and  it  took  some  time, 
and  then  I  went  up  to  the  depot  to  notify 
the  section  boss  and  station  agent.  When 
we  got  down  to  where  the  fire  was,  it  had 
spread  out,  and  was  burning  fast.  There 
was  one  hundred  acres  burned  at  that 
time,  and  it  was  worth  f 7  an  acre  for  fall 
and  winter  feed.  I  left  it  uncut  for  that 
purpose.  I  made  no  effort  to  put  the  fire 
out.  It  was  none  of  my  business.  It  was 
the  business  of  the  railroad  company.  I 
had  two  men  with  me  at  the  time.  The 
fire  was  burning  close  to  the  railroad  track 
when  we  first  saw  it.  It  was  on  the  right 
of  way  of  the  defendant. "  From  this  tes- 
timony It  clearly  appears  that,  when  the 
plaintiff  first  saw  the  fire,  it  was  burning 
close  to  the  railroad  track,  and  on  the 
right  of  way  of  the  defendant,  and,  as  the 
train  had  just  passed,  had  been  set  out 
only  a  short  time,  and  had  not  reached 
the  field  of  uncut  grass  which  was 
subsequently  destroyed;  thatat  thattime 
he  had  two  men  with  him,  and  was  with- 
in a  quarter  mile  of  the  fire,  and  that,  in- 


stead of  taking  aome  measure,  or  in«kliig 
some  effort,  to  put  out  the  fire,  be  went  on 
and  watered  his  horses  that  were  In  the 
pasture;  and,  as  the  band  was  large,  he 
says,  It  took  some  time.  But  when  be 
was  done  he  then  went  to  the  depot,  more 
than  a  mile  away,  to  notify  tke  sectloB 
boss  or  the  station  ageat.  When  all  this 
was  done,  and  finally  "we  got  down  to 
where  the  fire  was,  it  had  spread  out,  and 
was  burning  very  fast.  There  was  a  hun- 
dred acres  burned  at  that  time. "  Consid- 
ering that  the  fire,  when  first  seen  by  the 
plaintiff,  had  Jnst  started,  and  was  then 
only  burning  on  the  railroad  track,  and 
that  the  plaintiff ,  with  two  men,  was  with- 
in a  short  distance  of  it.  but  that,  before 
he  went  to  water  his  horses,  it  was  in  his 
field,  it  Is  clear  that,  if  he  had  made  reason- 
able efforts,  his  property  could  have  been 
preserved.  There  is  nothing  in  the  circum- 
stances, as  detailed  by  himself,  necessary 
to  prevent  the  fire  spreading,  and  save  hia 
uncut  grass,  which  required  any  unusual 
effort,  or  involved  any  great  danger.  His 
Indifference  Is  explained  by  his  own  testi- 
mony when  he  states:  "It  was  none  of 
my  business.  It  was  the  bnsiness  of  the 
railroad  company  to  put  the  fire  oat." 
This  Is  the  reason  he  "made  no  effort  to 
put  the  fire  out. "  But,  if  he  was  In  a  posi- 
tion to  have  prevented  any  damage  from 
fire,  it  was  his  bnsiness;  and,  if  he  made 
no  effort  to  do  so,  it  was  an  act  of  negli- 
gence on  his  part  which  precludes  a  recov- 
ery. Said  Brbese,  .T.  :  "  He  saw  the  lire 
in  time  to  arrest  its  progress,  or  at  any 
rate  to  make  some  effort  to  that  end,  but 
did  not  choose  so  to  do.  He  left  the  scene, 
and  was  absent  nearly  one  hour,  and  on 
his  return  the  fire  had  reached  the  meadow. 
Common  prudence  required  he  should  havt, 
made  some  effort  to  prevent  this,  and  it 
was  negligence  on  bis  part  •  •  •  that 
he  did  not."  Railroad  Co.  ▼.  McClelland. 
42  111.869.  "Even  if  the  appellants  were 
guilty  of  negligence,"  said  Walkek,  J., 
"  the  appellees  were  bound  to  use  reason- 
able efforts  to  preserve  their  property. 
When  the  fire  escaped,  they  had  no  right  to 
fold  their  hands,  and  permit  their  property 
to  be  consumed,  without  effort  for  its  pres- 
ervation, and  then  claim  the  right  to  re- 
cover the  loss  from  the  company."  Rail- 
road Co.  V.  Pindar,  53  III.  451.  Other  cases 
might  be  cited  of  like  Import,  but  these 
are  sufficient  to  Illustrate  the  principles  in- 
volved. His  neglect  to  try  and  stop  the 
fire  when  he  first  saw  it  burning,  and 
when,  with  reasonable  exertion,  all  dam- 
age from  it  to  his  property  could  have 
been  avoided  with  sllgiit  effort,  and  with- 
out danger,  precludes  his  right  of  recovery. 
The  motion  for  nonsuit  was  rightly  sus- 
tained to  this  cause  of  action,  as  well  as 
the  tenth  and  last  cause  ot  action  em- 
braced in  the  complaint,  to  which  we  do 
not  deem  it  necessary  to  make  further  ref- 
erence than  to  say  the  proof  submitted  by 
the  plaintiff  islnsufficient  to  sustain  it.  It 
follows  that  the  judgment  must  be  re- 
versed as  to  the  2d,  3d,  4th,  5th,  6th,  and 
7th  causes  of  af'tlon.but  affirmed  as  to  the 
8th,  9th,  and  10th  causes  ot  action;  and  It 
is  so  ordered. 
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JS^TOir  T.  Obsoox  Bt.  ft  Nat.  Oo. 
(Atprima  Court  c|f  Ongon.    June  SI,  18M.) 

AppMtl  ficomelroiilt  oourt,  nBigBooanly;  Jaxh 

A.  Fu,  Judge. 

W.  W.  CottonendOOlMrt^t  Snow,  for  appellant. 

B.  SaMn  and  T.  H.  Crawford,  tot  respondent 

Pn  CCHiAJL  The  polnta  raiaed  and  decided  in 
flie  preoedtnc  oaies  (Eatoo  ▼.  Narigatiaa  Co., 
ants,  418,  415;  Bnlllvan  v.  Same,  ante,  406)  render 
It  aaneoessary  to  consider  the  main  questions  sug- 
gested by  this  reooid.  In  the  views  there  ex- 
pressed, the  Instruotions  were  not  prelndloial,  and 
the  Judgment  must  be  affirmed. 

(44  Kan.  ISO)  

Wkatbebbeb  r.  Cockbsl.u 

(JSvipreme  Court  tf  Kamsai.    July  8,  1890.) 

WmtmauiMtit  CoiiTiTAircBS— Bmor  is  ro  Pi>- 
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Where  tbe  porchaaer  ot  a  tract  of  land, 
who  Is  IB  debt  as  a  surety  for  others,  tias  the 
grantor,  when  paid  the  consideration,  execute  a 
deed  of  general  warranty  for  the  land  to  his  sons, 
and  the  purchaser  has  the  conveyance  so  made  to 
deceive  and  defraud  his  creditors,  the  deed  is 
binding  between  the  parties,  and  is  also  binding 
between  the  purchaser  and  a  grantee  of  his  sons, 
who  stands  in  their  shoes. 
{SyUabut  by  tlw  Coiint.) 

Error  from  district  conrt,  Greenwood 
county;  A.  L.  Bbdden,  Judge. 

On  tbe  14th  day  of  May,  1886,  James 
Weatlierbee  commenced  his  action  against 
Ellas  Cockrell,  and  alleged  in  bis  petition 
that  " on  or  about  the  Ztitb  day  ot  Janu- 
ary, 1879,  plaintiff  purchased  the  following 
described  lands,  situate  In  Greenwood 
county,  KanssB,  to- wit:  The  east  half 
(Ij)  of  section  twenty-three,  (23,)  In  town- 
snip  twenty-three  (23)  south,  of  range 
twelve  (12)  east;  that  at  tbe  time  ot  said 
purchase  said  plaintiff  caused  and  pro- 
cured the  conveyance  of  said  land  to  Paul 
Weatherbee  and  Ben  Weatherbee,  sons  ot 
plaintiff;  that  said  conveyance  was  ho 
made  In  trust  tor  the  benefit  and  use  of  the 
plaintiff;  that  the  entire  consideration 
paid  tor  said  land  was  paid  by  plaintiff, 
and  no  part  thereof  was  paid  by  said  Paul 
and  Ben  Weatherbee;  that  afterwards,  to- 

wit,  on  the day  of ,  1885,  said 

Paul  and  Ben  Weatherbee,  without  any 
right  or  authority,  and  In  fraud  of  plain- 
tiff's rights,  conveyed  said  land  to  defend- 
ant ;  that,  at  the  time  and  before  said  con- 
veyance of  said  land  by  said  Paul  and  Ben 
Weatherbee  to  defendant,  the  said  defend- 
ant was  Informed  and  well  knew  of  the 
equitable  title  to  said  lands,  and  that  the 
same  was  In  the  plaintiff;  that  tbe  bare 
iM^al  title  was  In  said  Paul  and  Ben 
Weatherbee  In  trust  for  plaintiff;  that 
with  said  knowledge  said  defendant  re- 
ceived the  legal  title  from  said  Paul  and 
Ben  Weatherbee.  Second.  For  a  second 
and  further  cause  of  action  plaintiff  says 
that  be  Is  theequltable  and  legal  owner  of 
tbe  lands  described  In  plaintiffs  first  cause 
ot  action;  that  he  is  entitled  to  tbe  Im- 
mediate possession  ot  the  same ;  and  that 
said  defendant  wrongfully  and  unlawfully 
detains  tbe  possession  thereof  against 
plaintiff.  Wherefore,  plaintiff  prays  Judg- 
ment against  said  defendant,  that  said  de- 
fendant be  compelled  to  convey  the  legal 
title  to  said  land  to  plaintiff,  and  that 
plaintiff  have  the  Immediate  possession 
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tbereol,  and  tor  costs. "  On  ths  8d  day  of 
December,  1886,  tbe  defendant  filed  a  general 
denial  to  the  petition.  Trial  bad  on  tba 
20th  ot  September,  1887.  After  the  plain, 
tiff  had  Introduced  all  ot  his  evidence,  the 
defendant  demurred  tliereto,  upon  th* 
ground  tbattbeevldmoe  did  not  prove,  or 
tend  to  prove,  a  cause  of  action  in  favor 
of  the  plaintiff  and  against  the  defendant. 
This  demurrer  was  sustained  by  the  eonrt, 
and  Judgment  rendered  thereon.  To  the 
ruling  and  Judgmentof  tbe  euorttbepiatai- 
tiff  excepted,  and  brfngs  the  ease  here. 

ClogstOB,  Hawllten,  FaUer  A  Cubbbmu, 
tor  plaintiff  In  error.  Irm  P.  Nye,  tor  d» 
fendantin  error. 

HoBTON,  O.  J.,  (after  stating  tbe  iketa  mm 
above.)  This  was  an  action  in  the  court 
below  by  James  Weatherbee,  to  compel 
Ellas  Cockrell  to  convey  to  him  one-half  ol 
a  section  of  land.  The  evidence  upon  tiM 
trial  was  substantiaUy  as  follows:  In 
January,  187D,  James  Weatherbee  resided 
in  Ohio.  He  purchased  the  land  in  contro- 
veruy  from  John  Burry,and  paid $3,000  tor 
It.  He  directed  Bnrry  to  execute  a  con- 
veyance of  the  land  to  his  two  sons,  Panl 
and  Ben  Weatherbee.  This  was  dona. 
Paul  was  then  17  years  of  age,  and  Ben  10 
years  of  age.  Shortly  after  this  convey- 
ance, the  plaintiff  and  hto  sons  removed 
to  Kansas,  and  lived  near  the  land.  Paul 
and  Ben  Weatherbee  sold  tbe  land  tor  $8 
an  acre  to  William  Cockrell.  Soon  after, 
at  the  instance  of  William  Cockrell,  the 
deed  was  made  from  Paul  and  Ben  Weath- 
erbee directly  to  Ellas  Cockrell.  At  tbe 
time  that  Paul  and  Ben  Weatberbee  sold 
the  land  to  William  Cockrell  for  $8anacrsv 
it  was  worth  $10  an  acre.  William  Cock- 
rell claims  he  sold  the  land  to  bis  brother 
at  $4  an  acre.  Before  William  Cockrell 
purchased  the  land  he  was  Informed  by 
plaintiff  "that  the  land  belonged  to  him, 
and  that  he  bad  better  not  buy  It;  If  he 
did,  be  would  probably  buy  a  lawsuit. " 
Plaintiff  also  testified  that  WUllam  Cock- 
rell was  tbe  agent  or  partner,  or  both,  of 
Ellas  Cockrell ;  that  they  did  business  to- 
gether, under  the  firm  name  of  Cockrell 
Bros.  The  trial  court  sustained  a  de- 
murrerto  the  evidence  ot  the  plaintiff,  and 
rendered  Judgment  in  favor  of  the  defend- 
ant for  his  costs.  The  ruling  and  Indg- 
ment  ot  the  trial  court  are  complained  of. 
This  complaint  is  not  well  founded.  Upon 
the  tacts  as  disclosed  upon  the  trial  tbe  de- 
murrer to  the  evidence  was  properly  sus- 
tained. 

It  clearly  appears  from  the  evidence  that 
when  the  plaintiff  purchased  the  land  in 
dispute  he  bad  the  deed  executed  to  his 
sons,  then  minors,  tor  the  purpose  ot  de- 
frauding his  creditors.  He  had  sigrned  two 
notes  as  surety.  These  notes  amounted 
to  $1,500,  and  he  had  the  land  conveyed  to 
bis  sons,  so  that  it  would  not  be  subject 
to  the  payment  of  these  notes;  at  least, 
the  conveyance  was  so  made  with  the 
hope,  on  the  part  of  the  plaintiff,  that  It 
would  deceive,  delay,  and  defraud  his  cred- 
itors. Of  course,  as  to  the  creditors  of  the 
plaintiff,  the  conveyance  of  tbeland  to  the 
sons  was  fraudulent,  and.  If  the  creditors 
of  the  plaintiff  were  mcUcIng  any  claim  to 
tbe  land,  the  conveyanc*  wonid  be  so  r»> 
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carded.  Paragraph  7165,  Oen.  St.  1889.  A 
n^udulent  contract,  voluntarily  made, 
blnda  the  parties,  althoagh  void  as  to  cred- 
itors. There  Is  no  obligation  upon  acourt 
of  equity  toextricate  a  fraudulentgrantor 
from  the  effect  of  his  voluntary  act.  "As 
between  the  parties  themselves,  and  all 
persons  claiming  under  them  in  privity  of 
estate,  voluntary  conveyances  are  bind- 
ing ;  but  in  BO  far  as  they  have  the  effect 
of  delaying,  defrauding,  or  deceiving  cred- 
itors, voluntary  conveyances  are  not 
bona  Me,  and  are  void  as  against  cred- 
itors, to  the  extent  to  which  it  may  be  nec- 
essary to  deal  with  the  property  to  their 
satisfaction.  To  this  extent,  and  to  this 
extent  only,  they  will  be  treated  as  if  they 
bad  not  been  made.    To  every  other  pnr- 

Sose  they  are  good. "  Kerr,  Fraud  &  M. 
99.  "A  conspiracy  to  defraud  creditors  is 
an  offense  against  good  morals,  common 
honesty,  and  sound  public  policy,  for  it  is 
a  let  and  hindrance  to  the  due  course  and 
execution  of  law  and  Justice,  and  tends  to 
overthrow  all  true  and  plain  dealing,  bar- 
gaining, and  cAovteaoce  between  man  and 
man,  wlthoutwhich  no  commonwealth  or 
civil  society  can  be  maintained  or  contin- 
ued. It  is  therefore  a  proper  case  for  the 
application  of  the  maxim.  Id  part  delicto, 
mellor  eat  conditio  defeodeatls.  [In  equal 
fault,  the  defendant's  case  is  the  better.] " 
Bump,  Fraud.  Conv.  443;  Dunning  v. 
Bathrick.  41 111.425;  Railroad  Co.  v.  Math- 
ers, 71  III.  092.  The  conveyance  made  to 
the  sons,  at  the  instance  of  their  father,  is 
binding  between  the  parties,  and  therefore 
is  binding  between  the  plaintiff  and  the 
grantee  of  the  sons,  who  stands  in  their 
shoes.  Further,  under  paragrapn  7164, 
Gen.  St.  1889,  the  plaintiff  has  no  resulting 
tru8t  by  the  conveyance  to  his  sons.  That 
paragraph  reads:  "When  a  conveyance 
tor  a  valuable  consideration  is  made  to  one 
person,  and  the  consideration  therefor 
paid  by  another,  no  use  or  trust  shall  re- 
sult in  favor  of  the  latter;  but  the  title 
shall  vest  in  the  former,  subject  to  the  pro- 
visions of  the  next  two  sections."  He 
does  not  bring  himself  within  the  terms  of 
paragraph  7165  or  7166,  Gen.  St.  1889.  Mlt^ 
CheU  V.  Skinner,  17  Kan.  663.  The  sons 
did  not  agree  to  hold  the  land  in  trust,  or 
otherwise,  for  their  father.  They  never 
agreed,  by  parol  or  otherwise,  to  recon- 
vey  the  land  to  their  father,  or  to  any  one 
for  bis  benefit.  Plaintiff  claims,  however, 
that  the  money  paid  by  him  for  the  land 
was  exempt  under  the  statute  of  the 
United  States,  and  therefore  that  no  fraud 
was  intended,  or  could  have  been  intended, 
in  having  the  laud  conveyed  to  the  sons. 
The  record  does  not  show,  or  tend  to 
show,  that  the  money  was  exempt.  The 
only  evidence  upon  this  point  is  that  of 
the  plaintiff,  and  reads  as  follows : 
"Question.  Was  it  your  money  that  paid 
tor  the  land?  Answer.  It  was  my  individ- 
ual money  that  paid  for  it;  f 8,000  was 
money  that  I  earned  as  a  United  States 
soldier  daring  the  late  war."  This  evi- 
dence does  not  show,  or  tend  to  show, 
that  the  $3,000  was  pension  money,  or  ex- 
empt within  the  terms  of  the  United  States 
statute.    Cranz  v.  White,  27  Kan.  319. 

It  is  also  claimed  that,  as  the  deed  or 
conveyance  to  the  sons  was  not  oHered  In 


evidence,  and  is  not  contained  In  the  rec- 
ord, it  will  be  presumed,  as  the  plointift  re- 
ferred to  it  as  a  deed  of  trust,  that  it  de- 
clared upon  its  face  that  the  sons  held  the 
land  In  trust  for  their  father,  the  plaintitl. 
The  record  does  not  support  this  claim. 
It  was  admitted  by  the  parties  upon  the 
trial  that  the  conveyance  to  the  two  sons 
was  in  the  form  of  a  warranty  deed  from 
John  Bun7  to  them.  Again,  John  Burry 
testified  that  the  deed  which  he  executed 
"was  the  ordinary  form  of  a  warranty 
deed. "  The  ruling  and  Judgment  of  the 
district  court  must  be  affirmed.  All  the 
Justices  concurring. 


Mabtin  et  al.  t, 


(U  Kan.  295) 
MA.STIM. 


(.Supreme  Count  of  K€maa».  Jnly  S,  1890.) 
Eqinrr — JnaisDionoM — Coiminoin — FoRrsiTuas. 
In  an  action  to  forfeit  an  estate  in  certala 
land,  where  the  court  has  acquired  Jurisdiction  to 
hear  the  case,  it  may  adjudicate  and  pass  upon 
all  of  the  real  and  substantial  rights  of  the  par- 
ties connected  with  the  subject-matter  of  the  liti- 
gation, in  order  to  avoid  a  multiplicity  of  sulfa. 

{SyUabut  by  Qreen,  C.) 

CJommissionera'  dedslon.  Error  from 
district  court,  Franklin  county;  A.  W. 
Benson,  Judge. 

John  W.  Deford,  tor  plaintiff  in  error. 
Mecbem  &  Sm&rt  and  H.  P.  Welab,  tor  de- 
fendants in  error. 

Grkkn,  C.  The  facta  material  to  this 
case  are:  Jacob  Martin  and  his  wife 
deeded  their  homestead,  in  Franklin  coun- 
ty, to  their  son  Henry,  on  the  6th  day  of 
July,  1880,  on  the  condition  that  the  father 
should  have  his  support  and  a  home  as 
long  as  he  should  live.  Henry  occupied 
the  farm  with  his  father  and  mother  until 
1884,  when  he  left  theplace,  and  moved  to 
Iowa.  In  July,  1885,  Henry  deeded  thefarm 
to  bis  brother,  Frank,  in  consideration  of 
fl,375  cash.  This  conveyance  was  made 
without  the  express  consent  of  the  father, 
but  it  was  understood  by  Frank  that  hia 
father  was  to  have  his  support.  Frank 
moved  onto  the  farm,  but  he  and  bis  father 
did  not  get  along  very  agreeably.  Com- 
plaint was  made  that  the  son  did  not  fur- 
nish proper  support.  The  wife  died  tai 
1886,  and  after  a  time  the  father  went  to 
live  with  a  married  daughter.  This  suit 
was  commenced  in  August,  18S7,  to  forfeit 
the  estate  which  Henry  and  Frank  Mar- 
tin, or  either  of  them,  had  in  the  land  con- 
veyed by  the  father  to  Henry,  and  for  such 
other,  further,  and  different  relief  as  might 
be  decreed  equitable.  The  court  below 
found  that  the  defendants  were  in  default 
of  the  performance  of  the  conditions  and 
fulfillment  of  the  covenants  contained  in 
the  conveyance  of  title  to  the  real  estate 
described  in  the  plaintiff's  petition,  and  by 
reason  of  the  default  the  plaintiff  had  sus- 
tained damages  in  the  sum  of  $150,  and 
that  Frank  Martin,  since  the  commence- 
ment of  the  suit,  had  leased  said  farm,  for 
$100,  lor  the  term  of  one  year  from  March 
1, 1888,  to  March  1, 1889,  and  had  received 
said  $100,  and  gave  Judgment  to  the  plain- 
tiff against  Henry  and  Frank  Martin  for 
$160  and  costs,  and  judgment  against 
Frank  Martin  for  f  100,  and  made  each 
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Judgment  a  lien  on  the  place,  and  also  de- 
creed that  the  plaintiff  should  recover  pos- 
seesion  of  the  real  estate  on  March  1,  1889, 
and  ha-ve  peaceable  posseselon,  and  enjoy 
the  same,  during  the  term  of  his  natural 
life,  upon  the  sole  condition  that  the  taxes 
should  be  paid  on  or  before  December  20th 
of  each  year  after  December,  188S,  and  in 
case  of  failure  to  pay  the  taxes  the  prem- 
ises should  revert  to  the  defendant  Frank 
Martin.  A  motion  for  a  new  trial  was 
made— i'Yrs*,  because  the  decision  of  the 
court  was  not  sustained  by  sufficient  evi- 
dence, and  is  contrary  to  law;  second, 
that  the  amount  of  plaintiff's  recovery 
was  too  large;  and,  third, error  of  law  oc- 
curring at  the  trial,  which  motion  was 
denied. 

The  firstcomplnint  made  by  the  plalntiO 
in  error  iw  that  the  defendant  Henry  Mar- 
tin was  discharged ;  that  the  second  deed 
bound  the  son  Franlc  to  furnish  a  home 
and  support,  not  defining  where  that 
should  be.  We  do  not  agree  with  counsel 
for  plalntlB  in  error  upon  this  proposition. 
We  think  when  Henry  Martin  accepted 
the  deed  from  his  father,  it  was  with  the 
idea  that  he  was  to  support  his  father 
during  his  natural  life;  and  he  could  not 
be  released  from  such  obligation  without 
the  express  consent  of  the  father.  The 
court  must  have  found  that  this  was  not 
given,  and  therefore  the  son  was  not  re- 
leased. Again,  we  think  that  the  condi- 
tion expressed  was  a  covenant  running 
with  the  land,  and  was  upon  a  condition 
subsequent.  The  language  at  the  close  of 
the  body  of  the  deed  is:  "But  said  Jacob 
Martin  to  have  his  support  and  home  as 
long  as  he  lives.''  While  the  question  is 
not  free  from  difficulty,  we  think  It  better 
and  safer  to  hold  this  construction.  The 
consideration  moving  the  father  to  deed 
his  home  to  the  son  was  that  he  should  be 
supported.  It  is  a  well-settled  equitable 
rule  that  a  court  of  equity  will  fully  re- 
scind a  conveyance  by  parents  to  a  son,  in 
consideration  of  the  covenant  of  the  son 
to  support  and  maintain  them,  in  rase  of 
a  breach  of  such  covenant.  Bogie  v. 
Bogie,  41  Wis.  209 ;  Bresunhan  v.  Bresna- 
han,  46  Wis.  385, 1  N.  W.  Kep.  39;  Blake  v. 
Blake,  14  N.  W.  Rep.  173;  Delong  v.  De- 
long,  Id.  591;  Drew  v.  Baldwin,  4  N.  W. 
Eep.  576. 

The  plaintiff  in  error  contends  that  the 
defendants  did  not  waive  a  Jury  in  the 
court  below,  and  therefore  the  court  could 
only  grant  strictly  equitable  relief,  and 
had  no  right  to  assume  the  functions  of  a 
jury,  and  give  a  Judgment  for  damages 
and  the  posnession  of  realty.  The  case 
was  one  for  equitable  relief.  A  Jury  was 
not  requested  to  pass  upon  any  question 
of  fact  in  the  case.  It  is  a  well-settled 
principle  of  equity  Jurisprudence  that, 
where  the  court  has  all  the  parties  before 
It,  it  will  adjudicate  upon  all  the  rights  of 
the  parties  connected  with  the  suit,  so  far 
as  it  can,  so  as  to  avoid  a  multiplicity  of 
suits.  Seibert  v.  Thompson,  8  Kan.  65. 
Courts  of  equity  may  adjust  their  decrees 
so  as  to  meet  most,  if  not  all,  the  exigen- 
cies which  may  arise:  and  they  may  vary, 
qualify,  restrain,  and  model  the  remedy  so 
as  to  suit  it  to  the  mutual  and  adverse 
claims  controlling  equities,  aud  the  real 


and  substantial  rights  ot  the  parties.  1 
Story,  Eq.  Jur.  §  '28.  The  court  below, 
having  acquired  jurisdiction  of  the  parties 
and  the  subject-matter  of  the  suit,  had  the 
inherent  power  to  make  all  necessary  or- 
ders, decrees,  and  judgments  so  as  to  set- 
tle the  matters  in  controversy,  and  thus 
prevent  litigation.  Where  a  court  of 
equity  obtains  Jurisdiction  of  a  suit  for  the 
purpose  of  granting  some  distinctively 
equitable  relief,  and  the  special  relief 
prayed  for  Is  not  practical,  the  court  may 
retain  the  cause,  decide  all  the  issues  in- 
volved, and  may  decree  the  payment  of 
mere  compensatory  damages.  1  Pom.Eq. 
Jur.  §  237,  and  authorities  there  cited.  We 
think  the  Judgment  and  decree  of  the  court 
below  should  not  be  disturbed,  and  rec- 
ommend that  it  be  affirmed. 

Per  Curiam,    It  is  so  ordered ;  all  the 
Justices  concurring. 


Farry  v.  Davidson  et  al. 

(Supreme  Court  of  Kansas.    July  8,  1800.) 
Falsb  Impbisonment — Attobxet's  Lien — Es- 

FOKCSMENT. 

An  action  for  false  imOTisonment  in  which 
the  attorneys  for  the  plaintiff  bad  filed  an  attor- 
ney's lien,  and  given  notice  thereof  to  the  defend- 
ant in  the  action,  was  thereafter  settlod  between 
the  plaintiff  and  the  defendant,  and  the  plaintiff 
dropped  out  of  the  case ;  whereupon,  without  any 
motion  for  substitution,  the  case  proceeded,  over 
the  objection  of  the  defendant,  as  upon  an  is- 
sue between  the  plaintiff's  attorneys  and  the  de- 
fendant for  the  recovery  of  the  attorneys'  fees  un- 
der their  Hen  and  notice.  Held  error,  and  that 
the  attorneys  must  proceed  In  an  independent  ac- 
tion to  establish  their  lien,  and  collect  their  fees. 
Railway  Co.  v.  Thacher,  17  Ean.  9i. 
{SylUibus  by  Stratig,  C.) 

Commissioners'  decision.  Errorfrum  dis- 
trict court,  Chautauqua  county;  M.  G. 
Troup,  Judge. 

John  W.  SharteJ,  lor  plaintiff  in  error. 
^Vhltney  dt  Donaldson  and  J.  D.  AlcBrlan, 
tor  defendants  in  error. 

Strang,  C.  January  13,  1887,  John  M. 
Davidson  brought  an  action  In  the  district 
court  of  Chautauqua  county  against  John 
Farry,  for  false  Imprisonment.  Pending 
the  trial  of  the  case,  and  befoi'e  the  is.sues 
were  fully  made  up,  the  plaintiff  and  de- 
fendant settled  their  differences,  and  the 
plaintiff  gave  the  defendant  a  receipt  in 
full  except  the  claim  of  his  attorney. 
When  the  case  was  begun  the  attorneys 
for  the  plaintiff  filed  a  Hen  In  the  case  for 
attorneys'  lees,  claiming  ^500,  and  served 
a  copy  of  this  lien  upon  the  defendant, 
Farry.  Notice  of  this  lien  was  served  up- 
on Farry  before  his  settlement  with  Da- 
vidson. After  the  settlement  between  Da- 
vidson and  Farry,  Farry  asked  and  ob- 
tained leave  to  file  a  supplemental  answer 
in  the  case,  and  set  up  his  settlement  with 
Davidson.  Whitney  and  Donaldson,  Da- 
vidson's attorneys,  then  asked  leave  to  i-e- 
ply,  which  was  granted.  They  filed  a  re- 
ply alleging  that  they  were  the  attorneys 
of  Davidson, and,  as  such,  commenced  this 
suit  against  Farry,  at  which  time  they 
Hied  an  attorney's  lien  for  their  fees, claim- 
ing !$500,  and  served  a  copy  of  such  lien  up- 
on Farry ;  that  their  services  were  worth 
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$500;  and  thereafter,  without  any  notice 
tor  SDbBtitution,  or  any  leave  o{  court  in 
any  manner  obtained,  makinK  Whitney 
and  Donaldson  parties  to  the  action,  the 
case  proceefled  as  upon  an  issue  between 
Whitney  and  Donaldson,  the  attorneys  for 
Davidson,  the  plaintiff,  and  Farry,  David- 
son dropping  entirely  out  of  the  case.  Up- 
on this  Issue,  over  the  objection  of  Farry 
all  the  time,  the  case  was  tried  by  a  jury, 
resulting  in  a  verdict  tor  Whitney  and 
Donaldson  for  f280.  A  motion  tor  a  new 
trial  was  filed  and  overruled,  and  Judg- 
ment entered  on  the  verdict. 

There  are   numerous  errors   alleged  in 
the  case,  and  argued  at  length  in  the  brief 
of  plaintiff  in  error,  most  of  which  we  do 
not  care  to  consider,  as  it  seems  to  us  that 
the  whole  proceeding  subsequent  to  the 
supplemental  answer  was  erroneous.    We 
do  not  think  there  was  anything  tor  the 
court  to  settle  except  the  question  of  costs, 
after  the  supplemental  answer  was  filed. 
Whitney  and  Donaldson  could  not  litigate 
their  rights  under  their  employment  with 
Davidson,  and  their  notice  of  lien,  In  the 
case  between  Davidson  and  Farry.    They 
had  settled,  and  Davidson  had  gone  out  of 
court,  and  Farry  had  a  right  to  go  when 
the  court  had  settled  the  question  of  costs 
between  him  and  Davidson,  and  he  bad 
complied  with  the  order  t)f  the  court  with 
respect   thereto.     Whatever  rights   Whit- 
ney  and   Donaldson   had  under  their  Hen 
and  notice  thereof  tbey  must  litigate  in 
an  action  brought  for  that  purpose.    In 
this  case  they  were  simply  intruders.  They 
stepped  in  without  any  leave  from  any 
one,  and  without  asking  leave,  and,  over 
the  objection  ol  the  defendant,  Farry,  at 
once  proceeded  to  try  an  issue  not    In- 
volved in  thecase;  in  other  words,  at  once 
instituted  a  case  of  their  own  against  Far- 
ry, giving  it  the  place  in  court  of  thecase 
that  had  Just  dropped  out  by  settlement 
and  satisfaction  between  the  parties  there- 
to.   We  know  of  no  such  easy  road  into 
court.    They  could  not  form  an  issue  with 
Farry  to  try  their  rights  under  the  notice 
of  their  Hen  in  that  summary  way.    If  this 
case  as  between  Whitney  and   Donaldson 
and  the  defendant,  Farry,  had  any  stand- 
ing in  court.  It  would  have  to  be  reversed 
because  of  errors  in  the  instructions  of  the 
court,  which  seem  to  be  very  faulty.    The 
court  not  only  assumed  that  a  judgment 
would  have  been  found  against  the  defend- 
ant if  the  case  between  Davidson  and  Far- 
ry had  been  tried  through,  but  assumed 
the  amount  of  such  Judgment,  and  then 
gave  that  amount  to  the  Jury  as  a  basis 
for  finding  the  value  of   the  services  of 
Whitney  and  Donaldson.    The  court  also 
practically  instructed   the  jury  what  evi- 
dence they  should   believe  and  take  as  the 
basis  for  their  finding  as  to  the  value  of 
the  services  of  the  attorneys  Whitney  and 
Donaldson.    In  jury  trials  the  court  should 
leave  something  open  for  the  jur.v  to  pass 
upon.  In  this  casethecourt  assumed  every- 
thing  against  the  defendant  except  the 
value  of  the  services  of  the  attorneys,  and 
told  them  what  witnesses  they  should  be- 
lieve upon  that  subject. 

Counsel  for  the  defendants  ask  us  to  re- 
verse the  case  because  of  error  on  the  part 
of  the  court  in  refusing  to  give  an  instruc- 


tion which  tbey  asked  in  relation  to  the 
champertoua  character  ol  the  contract  be- 
tween Whitney  and  Donaldson  and  their 
client,  whereby  they  agreed  to  take  and 
try  the  eaae.  There  was  evidence  in  the 
case  upon  that  question,  and,  as  the  conrt 
gave  nothing  in  its  general  instructions 
upon  that  subject,  it  was  the  court's  duty 
to  give  an  Instruction,  if  asked  so  to  do. 
upon  thatsubject.  Such  instruction, how- 
ever, should  be  so  drawn  as  to  properly 
present  that  question  to  the  Jury.  As  we 
think  the  instruction  asked  in  this  case 
upon  that  subject  somewhat  Incomplete, 
and  as  this  case  must  be  reversed  upon 
other  grounds,  we  will  not  pass  upon 
this  question  now.  We  recommend  that 
the  Judgment  of  the  district  court  be  re- 
versed. 

Per  Cubiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Miller  et  al.  t.  Topeka  Land  Co. 

(Suprane  Court  of  KaiWia     July  8,  1890.) 
Deeds — Desobiption — Patents — Bocn-sabies. 

1.  The  reference  in  a  deed  of  conveyance  of 
real  estate  to  tUe  government  patent,  in  the  de- 
scription of  the  property  conveyed^  makes  the  de- 
scription and  reference  to  the  XJmted  States  sur- 
vey a  part  of  the  deed. 

2.  On  a  line  of  the  same  survey,  and  between 
remote  comersj  the  whole  len^h  of  which  ia 
found  to  be  variant  from  the  length  called  for,  it 
is  not  to  be  presumed  that  the  variance  was  caused 
Itom  a  defective  survey  in  any  part,  but  it  mnst 
be  presumed,  in  the  absence  of  circumstances 
showing  the  contrary,  that  it  arose  from  imper- 
fect measurment  of  the  whole  line;  and  such  va- 
riance must  be  distributed  between  the  several 
subdivisions  of  fbe  line,  in  proportion  to  their  re- 
spective length. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Shawnee  coun- 
ty; Z.  T.  Hazen,  Judge  pro  tew. 

J.  T.  Ward,  for  plaintiffs  in  error.  A. 
Bergen,  tor  defendant  in  error. 

HoRTON,  C.  J.  The  Topeka  Land  Com- 
pany brought  Its  action  against  F.  O.  and 
G.  F.  Miller,  to  quiet  its  title  to  a  strip  or 
tract  of  land  in  the  N.  E.  H  of  section  2, 
township  12,  range  15,  In  Shawnee  county, 
described  as  follows:  "Commencingl,323.08 
feet  north  of  south-east  comer  of  said 
quarter  section;  thence  running  west  40 
chains,  or  thereabouts,  to  the  west  line  of 
said  quarter  section,  at  a  point  l,'i25M3 
north  of  the  south-west  comer  of  said 
quarter  section;  thence  south  S3  teet; 
thence  east  40  chains,  or  thereabouts,  to 
the  east  line  ofsald  quarter  section;  thence 
north  83  feet  to  place  of  beginning. "  Trial 
had  by  the  court.  Hon.  Z.  T.  Haze.n  act- 
ing as  judge  pro  tew.  The  court,  after 
hearing  the  evidence  and  arguments  ot 
counsel, found  the  allegations  In  the  plain- 
tiff's petition  to  be  true,  and  made  a  gen- 
eral finding  in  favor  of  the  plaintiff.  The 
court  subsequently,  upon  its  general  find- 
ing, rendered  Judgm-^nt  in  favor  of  the 
plaintiff  and  against  the  defendants,  for- 
ever quieting  the  title  In  the  plaintiff  to 
the  land  In  controversy  as  against  the  de- 
fendants, and  all  persons  claiming  under  or 
through  them,  or  either  of  them.    The  de- 
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f^idantB  bring  tbe  case  bere.  The  princi- 
pal complaint  Is  that  the  Judgment  of  the 
trial  court  Is  not  Bostalned  by  RufiBcIent 
evidence.  The  record  does  not  show  any 
exception  to  the  evidence  given,  nor  does 
it  show  any  evidence  was  excluded.  The 
case  made  does  not  state  expressly,  or  by 
Implication,  that  it  contains  all  ot  the  evi- 
dence introduced  upon  the  trial.  The  cer- 
tificate of  the  judge  clearly  implies  that  all 
of  the  evidence  is  not  embraced  in  the  rec- 
ord. As  the  Judgment  follows  the  peti- 
tion, the  only  matter  for  oar  considera- 
tion la  whether  the  allegations  of  the  peti- 
tion are  nufflcient  to  entitle  the  land  com- 
pany to  the  Judgment  rendered. 

The  petition  alleges,  among  other  things, 
that,  on  the  2d  day  of  April,  18«0,  the 
United  States  conveyed  by  its  patent,  to 
Lewis  C.  Wilmarth,  "  the  north-east  quar- 
ter of  the  north-east  quarter  of  section 
two,  (2,)  in  township  twelve,  (12.)  ol 
range  fifteen,  (15,)  in  the  district  of  lands 
subject  to  sale  at  Lecompton,  Kan.,  con- 
taining thirty-eight  acres  and  twenty- 
seven  hundredths  of  an  acre,  according 
to  the  official  plat  of  the  survey  of  said 
lands  returned  to  the  general  land-office 
by  the  surveyor  general;"  that  on  the 
1st  day  of  June,  1860,  the  Onited  States 
also  conveyed  by  its  patent,  to  Lewis  C. 
Wilmarth,  "the  south  half  of  the  north- 
east quarter,  and  the  north-west  quarter 
of  the  north-east  quarter,  of  section  two, 
(2.)  in  township  twelve,  (12,)  range  fifteen, 
(15,)  in  the  district  of  lands  subject  to  sale 
at  Lecompton,  Kan.,  containing  one  hnn- 
dred  and  eighteen  acres  and  fifty-two  bon- 
dre<ltli8  of  an  acre,  according  to  the  offi- 
cial plat  of  the  survey  of  the  said  land  re- 
turned to  the  general  land-offlce  by  the 
surveyor  general,"  which  patent  is  duly 
recorded  in  the  office  of  the  register  of 
deeds  of  Shawnee  county,  at  page  28U,  vol. 
13;  that  according  to  the  official  plat  of 
the  survey  of  said  land,  returned  to  the 
general  land-office  of  the  Onited  States  by 
the  surveyor  general,  the  width  of  the 
south  halt  of  said  quarter  section  was  20 
chains  on  its  east  and  west  lines;  that 
the  east  line  of  said  north-east  quarter  of 
said  quarter  section  was  19.07 chains;  that 
the  length  of  the  west  line  of  the  said 
north-east  quarter  of  said  quarter  section 
waa  19.13  coains;  that  the  length  ot  the 
west  line  of  the  said  north-west  quarter  of 
said  quarter  section  wasl9.19chains;  that 
the  real  length  ot  the  entire  east  line  of 
the  said  quarter  section  is  39.20  chains, 
and  not  merely  the  total  of  the  official 
measurements,  which  are  39.07  chains; 
that  the  actual  and  real  length  of  the  en- 
tire west  line  of  the  said  quarter  section  la 
39.43  chains,  and  not  merely  the  total  of 
said  official  measurements,  which  are  89.19 
chains;  and  that  there  are  no  monuments 
upon  the  land  of  the  government  survey  of 
the  line  between  the  north  bait  of  said 
quarter  section  and  thesouth  half  thereof; 
that  on  the  24th  ot  May,  18S0,  Lewis  C. 
Wilmarth  and  wife  executed  and  delivered 
to  theTopelta  Land  Compauy  a  convey- 
ance of  a  certain  portion  ot  said  land,  de- 
scribed as  follows:  "The  south-half  of  the 
north-east  quarter  ot  section  two,  (2. )  in 
township  twelve,  (12.)  range  fifteen,  (15,) 
in  the  district  of  lands  subject  to  sale  at 


Lecompton,  Kan.,  as  descril>ed  in  govern- 
ment patents  issued  to  the  parties  of  the 
first  part  April  2d  and  June  1st.  1860,  and 
duly  recorded  in  volume  13,  pp.  289,  290, 
Shawnee  county  records;"  that  on  the 
same  day,  the  24th  of  May,  1880,  Lewis  C. 
Wilmarth  and  wife  executed  and  delivered 
to  F.  O.  Miller  a  conveyance  of  a  certain 
portion  of  said  land,  described  as  follows: 
The  north  half  of  the  north-east  quarter 
of  section  two,  (2,)  in  township  twelve, 
(12,)  range  fifteen,  (15,)  in  the  district  ot 
lands  subject  to  sale  at  Lecompton,  Kan., 
as  described  in  government  patents  issued 
to  the  parties  of  the  first  part  April  2d 
and  June  1st,  1860,  and  duly  recorde<l  in 
volume  13,  pp.  289,  290,  in  Shawnee  county 
reconds;"  that  said  defendants  have  not, 
nor  has  either  of  them,  any  right,  title,  or 
interest  in  or  to  any  of  said  lands  herein- 
before described,  save  and  except  under 
and  by  virtue  of  said  deed  of  said  Lewis  0. 
Wilmarth  and  wife;  that  the  plaintiff  is 
the  owner  and  in  the  actual  possession  ot 
the  strip  or  tract  of  land  heretofore  de- 
scribed as  83  feet  wide  from  north  to 
south,  and  40  chains  long  from  east  to 
west. 

Upon  the  allegations  In  the  petition,  the 
Judgment  of  the  district  court  must  be 
sustained.  In  the  deeds  of  Wilmarth  to 
the  parties  to  this  action,  the  reference  to 
the  government  patents  made  the  descrip- 
tion and  the  United  States  survey  a  part 
of  the  deeds.  Tied.  Real  Prop.  §  841,  and 
cases  cited  ;  Davidson  v.  Ariedge,  88  N.  C. 
828;  Powers  v.  Jackson,  50  Cal.  429 ;  Tar- 
penning  V.  Cannon,  28  Kan.  665.  Accord- 
ing to  the  government  survey  the  entire 
length  of  the  east  line  ot  the  whole  quar- 
ter section  was  89.07  chains,  of  which  the 
east  line  ot  the  south  half  of  the  quarter 
section,  as  measured  by  the  government 
survey,  was  20  chains  long,  and  the  north 
half  19.07  chains.  The  length  by  accurate 
measurement  ot  the  entire  east  line  of  the 
quarter  section  is  39.20  chains,  being  .18 
chains  more  than  the  survey  as  made  by 
the  government  surveyors.  The  plaintiff 
below,  under  its  petition,  is  entitled  to  Its 
proportionate  share  ot  the  .13  of  a  chain. 
"  Where,  on  a  line  of  the  same  survey,  be- 
tween remote  comers,  the  whole  length  of 
which  line  is  found  to  be  variant  from  the 
length  called  for,  •  •  •  we  are  not  per- 
mitted to  presume  merely  that  a  variance 
arose  from  defective  survey  In  any  part, 
but  we  must  conclude,  in  the  absence  of 
circumstances  showing  the  contrary,  that 
it  arose  from  the  imperfect  measurement 
of  the  whole  line,  and  distribute  such  vari- 
ance between  the  several  subdivisions  of 
such  line  In  proportion  to  their  respective 
lengths. "  Moreland  v.  Page,  2  Iowa,  139; 
McAIpine  ▼.  Reichenelter,  27  Kan.  257; 
Newcomb  v.  Lewis,  31  Iowa,  488—490; 
O'Brien  v.  McGrane,  27  Wis.  446;  Jones  v. 
Kimble,  19  Wis.  430-432.  Again,  the  peti- 
tion alleges  that  the  plaintiff  Is  the  owner 
of  and  in  the  actual  possession  of  the  strip 
or  tract  of  land  In  dispute.  In  the  absenre 
of  evidence,  we  must  assume  that  the  trial 
court  had  evidence  before  it  to  Justify  its 
finding,  and  tberdore  properly  rendered 
judgment  accordingly.  The  judgment  of 
the  district  court  will  be  affirmed.  All 
the  Justices  concurring. 


Digitized  by 


Google 


422 


PAOIPIC  BEPORTER.  VOL.  24. 


(Kan. 


Cooper  ▼.  Clabk. 

(Supreme  Court  of  Kansas.    July  8, 1890.) 

Absionment  fos  Benefit  of  Creoitoss— Attach- 

HENT. 

Where  a  deed  of  assignment  for  the  benefit 
of  creditors  is  executed  In  good  faith,  and  with- 
out any  wrongful  intent,  but  is  so  defectively  ex- 
ecuted as  to  render  it  void,  held,  that  the  execu- 
tion of  such  instrument  in  such  manner  is  not 
sufficient  of  itself  to  authorize  an  attachment 
against  property. 
(SyUaima  by  the  Court.) 

Error  Irom  district  court,  Washington 
county;  E.  Hutchinson,  Judge. 

A.  S.  Wilson,  lor  plaintiff  Id  error.  Charles 
Smith,  tor  defendant  In  error. 

Valentine,  J.  This  was  an  action 
brought  In  the  district  court  of  Washing- 
ton county  on  June  13,  1888,  by  O.  A. 
Cooper  against  N.  L.  Clark,  to  recover  the 
sum  of  91367.50  on  an  account  for  goods  al- 
leged to  have  been  sold  and  delivered 
by  the  plaintiff  to  the  defendant.  On 
the  same  day  an  order  of  attachment 
was  Issued  and  levied  upon  certain  prop- 
erty as  the  property  of  the  defendant. 
The  affidavit  upon  which  the  attachment 
was  founded  sets  forth  the  grounds  there- 
for as  follows :  "That  said  defendant  is 
about  to  remove  his  property,  or  a  part 
thereof,  out  of  the  jurisdlctlou  of  this 
court,  with  the  intent  to  defraud  his  cred- 
itors, and  Is  about  to  convert  his  prop- 
erty, or  apart  thereof, into  money,  for  the 
purpose  of  placing  It  beyond  the  reach  of 
his  credltore,  and  has  property  and  rights 
In  action  which  he  conceals,  and  Is  about 
to  assign,  remove,  and  dispose  of  his  prop- 
erty, or  a  part  thereof,  with  the  intent  to 
defraud,  hinder,  and  delay  his  creditors, 
and  has  assigned,  removed,  and  disposed  of 
his  property,  or  a  part  thereof,  with  the  in- 
tent to  defraud,  hinder,  and  delay  hlscredlt- 
ors,  and  fraudulently  contracted  the  debt, 
and  Incurred  the  obligation,  tor  which  the 
above-named  suit  has  been  brought.  "  On 
.Tune  20, 1888,  the  defendant  filed  a  motion 
to  dissol  ve  the  attachment  u  pon  the  ground 
"that  the  grounds,  statements,  and  affl- 
davits  in  and  upon  which  said  attach- 
ment, and  the  order  tlierefor,  were  made 
and  Issued,  are  not  nor  are  any  of  them, 
true. "  On  tiie  next  day  this  motion  was 
heard  by  thecourtupon  evidence,  and  was 
sustained,  and  the  attachment  dissolved; 
and,  to  reverse  this  order  of  the  district 
court  dissolving  the  attachment,  the 
plaintiff,  as  plaintiff  in  error,  brings  the 
case  to  this  court. 

The  principal  evidence  relied  on  by  the 
plaintiff  to  sustain  his  attachment  was  a 
deed  of  assignment  executed  by  the  de- 
fendant on  June  11,  1888,  to  R.  Vincent,  for 
the  benefit  of  the  delendanfs  credltore, 
which  assignment  the  plaintiff  claims  was 
and  is  defective  in  two  particulars,  to- wit: 
"(1)  The  deed  of  assignment  attempted  to 
make  John  Sanders  a  preferred  creditor; 
(2)  no  schedule  of  liabilitleH  was  filed." 
On  Junel4,lSSS,thcderendantexecuted  an- 
other deed  of  assignment,  precisely  like  the 
first,  exceijt  that  the  alleged  defects  in  the 
first  deed  of  assignment  were  rectified  and 
cured.  In  the  second  deed  of  assignment, 
no  creditor  was  prefen-ed,  and  with  it  a 
full  schedule  of  liabilities  was  filed.    This 


second  deed  of  assignment,  however,  haa 
but  little  materiality  in  this  case.  The 
first  deed  of  assignment  purports  to  con- 
vey all  the  property  of  the  defendant,  real 
and  personal,  except  such  as  was  exempt 
from  judicial  process;  and  It  then  contains 
the  following  -provisions,  to- wit:  "The 
said  second  party  shall  take  immediate 
possession  of  all  snid  property,  both  real 
and  personal,  hereby  assigned,  and  sell 
and  dispose  of  the  same  as  shall  best  pro- 
mote the  purposes  hereof,  and  In  such 
manner  as  shall  be  to  the  best  interests  of 
the  ci-editors  of  the  said  assignor,  and  do 
and  i>erform  all  things  necessary  and 
proper  to  bedone  andpeformed  to  execute 
fully  the  trust  hereby  created,  giving  and 
granting  to  said  assignee  full  power  and 
authority  to  make,  execute,  and  deliver 
any  and  all  papers,  receipts,  bills,  mort- 
gages, and  conveyances  necessary  or 
proper  to  be  made,  executed,  or  delivered 
for  the  full,  perfect,  and  final  execution 
and  settlement  of  said  trust,  and  by  and 
with  the  proceeds,  sales,  and  collections 
to  pay  the  just  and  proper  costs  of  the 
execution  of  said  trust,  and  pay  and  dis- 
charge— First,  the  debt  and  demand  of 
John  Sanders  against  the  said  first  party 
in  full;  second,  all  the  other  debts  of  said 
first  party  in  full,  together  with  interest 
due  and  accruing,  whether  due  or  hereaft- 
er to  become  due,  provided  the  remainder, 
after  paying  said  costs  and  expenses  and 
the  said  debt  of  the  said  John  Sanders, 
shall  be  suflicient  therefor.  It  not,  then 
to  pay  each  and  every  of  said  debts,  de- 
mands, and  liabllitlea  due  or  to  become 
due  against  said  first  party,  otherwise  than 
that  of  said  John  Sanders,  pro  nttoassaid 
remainder  shall  be  suflicient ;  it  being  the 
purpose  and  intent  to  prefer  said  John 
Sanders."  From  anything  appearing  In 
the  case,  the  defendant  may  have  acted 
in  the  utmost  good  faith  in  all  that  he 
did ;  and  as  the  court  below  sustained  the 
defendant's  motion,  and  dissolved  the 
attachment,  it  must  have  found  that  the 
defendant  did  so  act.  Upon  the  evidence, 
we  cannot  reverse  this  finding. 

The  only  question,  then,  to  be  consid- 
ered, is  whether,  as  a  matter  of  law.  the 
facts  that  the  defendant  in  the  deed  of  as- 
signment preferred  a  creditor,  and  did  not 
file  any  schedule  of  liabilities,  proves  the 
truth  of  the  grounds  set  forth  in  theplain- 
tiff's  affidavit  for  the  attachment.  The 
quctition  is  not  whether  these  fat'ts  render 
thedeed  of  assignment  void.  Thatquestlon 
4b  not  in  this  case.  But,  as  before  stated, 
the  question  is  whether  these  two  facts, 
with  the  other  evidence,  necessarily  proves 
the  truth  of  the  plaintiff's  grounds  for  his 
attachment.  We  think  they  do  not.  Har- 
ris v.  Capell,  28  Kun.  117;  Tootle  v.  Cold- 
well,  30  Kan.  125, 13-5, 1  Pac.  Rep. 329etseq. ; 
McPlke  V.  Atwell,  34  Kan.  142,  148,  8  Pac. 
Rep.  118.  There  is  some  uncertainty  with 
reference  to  Sanders'  claim ;  but  upon  the 
evidence,  and  as  against  the  decision  of 
the  court  below,  we  cannot  say  that  it 
was  in  any  rosiject  fraudulent,  or  that 
there  was  any  fraud  or  intended  wrong. 
In  any  manner,  connected  therewith.  Nor 
does  it  make  any  difference  with  reference 
to  whom  the  property  attached  belonged. 
The  attachment  was  against  the  detend- 
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ant,  and  the  i^oandB  for  the  attachment, 
as  Bet  forth  in  the  plaintiff 'b  affidavit,  were 
that  he  was  guilty  of  fraud,  or  of  Intended 
fraud.  If  he  was  not  guilty  of  any  fraud 
or  intended  fraud,  then  the  attachment 
was  rightfully  dissolved,  whether  the  or- 
der of  attachment  was  levied  upon  his 
property  or  upon  some  one  else's  proper- 
ty; and  this  tor  the  reason  that  there  was 
no  sufficient  ground,  in  fact,  for  the  at- 
tachment to  rest  uijon.  Upon  the  evi- 
dence, it  Is  to  some  extent  doubtful  wheth- 
er the  defendant  and  Sanders  were  part- 
ners or  not,  whether  the  preferred  debt  to 
Sanders  was  a  partnership  debt  or  an  in- 
dividual debt,  and  whether  the  property 
levied  upon  under  the  attachment  be- 
longed to  the  defendant  or  to  Sanders  or 
to  the  partnership.  Whether  the  defend- 
ant and  Sanders  were  partners  or  not  is 
wholly  immaterial  so  far  as  this  case  is 
concerned,  provided  the  preferred  debt 
was  not  a  partnership  debt;  and  there 
was  evidence  sufficient  to  authorise  the 
court  below  to  find  that  the  preferred  debt 
was  not  a  partnership  debt,  but  was  the 
individual  debt  of  the  defendant  to  San- 
ders. There  was  also  sufficient  evidence  to 
authorize  the  court  to  find  that  the  prop- 
erty upon  which  the  attachment  was  lev- 
led  was  the  individual  property  of  thedo- 
fendant;  but  the  quostioii  Is  immaterial, 
sofar  as  this  case  is  concerned,  Theorderof 
the  court  below  dissolving  theattachment 
win  be  affirmed.  All  the  justices  concur- 
ring. 


Blackwood  v.  Shaffeb. 
{Supreme  Court  of  Kansas.    July  8, 1890.) 

APPEAI/— TiMB  OP  Takixq. 
Where  a  demurrer  by  the  plaintiff  Is  sns- 
tAined  as  to  tbe  third  paragraph  of  the  defend- 
ant's answer,  and  afterwards  the  easels  tried  up- 
on the  issues  presented  by  the  petition  and  the 
remainder  of  the  answer,  and  within  less  than 
one  year  after  the  rendering  of  the  judgment,  but 
not  within  one  year  after  the  sustainiuf;  of  the  de- 
murrer, the  defendant,  as  plaintiff  in  error,  brings 
the  case  to  the  supreme  court.  Held,  that  the  su- 
preme court  cannot  consider  the  question  whether 
the  court  below  erred  or  not  in  sustaining  the  de- 
murrer, as  It  is  brought  to  the  supreme  court  too 
late. 
{SyUabru  by  the  Court.) 

Error  from  district  court,  Clay  county ; 
E.  HuTcmxBON,  Judge. 

C.  Af.  Antboiiy,  for  plaintiff  in  error. 
Harkness  &  Uodard,  for  defendant  in  er- 
ror. 

Valentine,  J.  This  was  an  action 
brought  in  the  district  court  of  Clay 
county,  In  March.  1S80.  by  J.  W.  Shaffer, 
against  Thomas  Blackwood  and  S.  M. 
Hollis,  to  recover  for  alleged  breaches 
of  certain  injunction  bonds.  On  April 
14, 18S6,  the  defendants  filed  their  answer, 
which,  omitting  title  and  signature, 
reads  as  follows:  "(1)  The  detcndnnts 
deny  each  and  every  allegation  contained 
in  plaintiff's  petition.  (2)  For  further  an- 
swer defendants  say  that  the  defendant 
Uollis  Is  neither  jointly  nor  severally  liable 
on  the  several  undertakings  sued  upon,  as 
the  same  were  not,  nor  was  either  of  them, 
executed  by  him.  (3)  The  defendants  aver 
that  there  never  has  been  a  final  judgment 


or  adjudication  fhat  said  temporary  in- 
junction ought  not  to  have  been  granted, 
said  cause  still  being  undecided,  and  now 
pending  in  the  supreme  court  of  the  state 
of  Kansas."  On  May  3, 1886.  tbe  plaintlH 
demurred  to  the  third  paragraph  of  the 
foregoing  answer,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  consti- 
tute any  defense  to  tbe  plaintlR's  action. 
On  May  8, 1886,  this  demurrer  was  heard 
by  the  court  and  sustained.  The  plaintiff 
then  dismissed  his  action  as  to  Eollis. 
The  case  was  then  continued  from  time  to 
time  as  against  Blackwood,  until  May  10, 
1888,  when  be  moved  the  court  to  dismiss 
the  same  upon  tbe  ground  that  the  action 
had  been  brought  prematurely.  This  mo- 
tion was  overruled.  On  May  11,  18S8,  the 
case  was  tried  before  the  court  and  a  jury, 
and  the  jury  rendered  a  verdict  In  favor  of 
the  plaintiff  and  against  the  defendant 
Blackwood,  and  assessed  tbe  damages  at 
f«11.38.  On  May  14,1888,  the  defendant 
Med  bis  motion  for  a  new  trial  upon  the 
following  grounds,  to-wit:  "(1)  Miscon- 
duct of  the  jury.  (2)  Excessive  damages 
appearing  to  have  been  given  under  the 
influence  of  passion  or  prejudice.  (3)  Er- 
ror In  the  assessment  of  damages  and 
amount  of  recovery,  the  same  being  too 
large.  (4)  That  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  Is  con-' 
trary  to  law.  (."))  Error  of  law  occurring 
at  the  trial,  and  excepted  to  by  the  de- 
fendant at  the  time.  Affidavits  and  other 
evidence  will  be  used  at  the  hearing  of  this 
motion."  On  May  21,1888,  this  motion 
lor  a  new  trial  was  heard  and  overruled, 
.  and  on  tbe  same  day  judgment  was  ren- 
dered in  favor  of  the  plaintiff  and  against 
the  defendant,  Blackwood,  In  accordance 
with  the  verdict  of  the  jury.  On  July  6, 
1888,  the  defendant,  Blackwood,  as  plain- 
tiff in  error,  brought  the  case  to  this  court 
for  review.  The  errors  alleged  In  the  peti- 
tion In  error  are  as  follows:  "(1)  The 
court  erred  in  sustaining  tbe  plaintiff's  de- 
murrer to  the  third  paragraph  of  defend- 
ant's answer.  (2)  The  court  erred  in  re- 
fusing to  sustain  said  demurrer  to  plain- 
tiff's petition  at  the  request  of  defendant. 
(3)  The  court  erred  in  rendering  judgment 
for  the  aggregate  amounts  of  the  bonds 
sued  on.  (4)  The  court  erred  in  refusing 
to  grant  a  new  trial.  (5)  The  Judgment 
was  given  for  the  plaintiff,  J.  W.  Shaffer, 
when  it  should  have  been  for  the  said  de- 
fendant, Thomas  Blackwood,  said  suit 
having  been  instituted  by  the  said  J.  W. 
Shaffer  before  any  right  of  action  had  ac- 
crued to  him. " 

The  plaintiff  in  error,  however,  in  his 
brief  seems  to  abandon  all  the  alleged  er- 
rorH,  except  the  ones  relating  to  the  ruling 
of  tbe  court  below  on  the  demurrer,  and 
certainly  the  other  alleged  errors  are  not 
tenable.  But  are  the  ones  relating  to  tb€ 
demurrer  tenable?  It  is  alleged,  In  effect, 
in  the  third  paragraph  of  the  defendant's 
answer,  that  the  action  in  which  the  in- 
junction bonds  were  given  was  still  pend- 
ing In  the  supreme  court  when  the  answer 
was  filed  In  this  case;  but  there  is  no  alle- 
gation anywhere  that  the  action  In  which 
the  injunction  bonds  were  given  wa.s  pend- 
ing in  the  supreme  court  or  elsewhere 
when  this  present  action  was  commenced, 
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or  tbat  any  bond  or  nndertakinff  was  ever 
giren  in  the  action  in  which  the  injunction 
boads  were  given  tor  the  pnrpoae  of  stajr- 
Inc  the  proceedings  in  tbat  action  In  the 
district  court  wblie  the  action  was  pend- 
ing In  the  supreme  court.  Nor  is  ther« 
any  allegation  anywhere  showing  what 
was  sought  to  be  reriewed  in  tlte  supreme 
court  in  that  action.  Probably  because 
of  a  want  ot  such  allegations  the  district 
court  sustained  the  demurrer.  But  a  pre* 
llmlnary  question  is  presented  in  this  court 
by  the  denndaat  In  error.  The  defendant 
In  error  claims  that  this  court  cannot  con- 
sider the  question  as  to  whether  the  rul- 
ing ot  the  court  below  upon  the  demurrer 
was  right  or  not,  tor  the  reason  that  the 
demurrer  was  sustained  on  May  8, 1886, 
and  this  proceeding  in  error  was  not 
brought  to  this  court  until  July  6, 1888, 
more  than  one  year— Indeed,  more  than 
two  years— after  the  ruling  of  the  court 
below  upon  the  demurrer.  When  the 
court  below  sustained  the  demurrMr  the 
defendant  below  might  have  Immediatdy 
brought  that  order  to  the  supreme  court 
tor  review,  (Civil  Code,  {642;)  but  he  could 
not  wait  two  years,  nor  more  than  one 
year,  and  then  bring  it  to  the  supreme 
court,  (Id.  S  666.)  As  the  ruling  of  the 
court  below  upon  the  third  paragraph  of 
the  defendant's  answer  virtually  swept 
such  third  paragraph  out  of  existence, 
and  as  no  amendment  was  ever  made  to 
such  third  paragraph,  nor  any  leave  asked 
for  or  given  to  so  amend  it,  the  ruling  on 
the  demurrrer  was  a  final  order,  and  such 
ruUng  was  not  subsequently  involved  in 
anyother  ruling  of  the  court  below.  When 
a  case  is  brought  to  the  supreme  court  for 
the  purpose  of  having  anyjudgrmentor  or- 
der of  the  court  l>e1ow  reviewed,  every- 
thing necessarily  involved  in  such  Judg- 
ment or  order  Is  reviewable  in  the  supreme 
court;  but  the  order  of  the  court  below  in 
this  case,  sustaining  the  demurrer  to  the 
third  paragraph  of  the  defendant's  an- 
swer, Is  not  involved  in  any  other  order, 
or  in  any  judgment  of  the  court  below, 
and  hence  it  is  not  reviewable  upon  this 
principle.  If  the  demurrer  had  been  over- 
ruled a  different  rule  would  apply.  Also, 
if  the  trial  of  the  case  upou  its  merits  had 
been  had  in  a  short  time  after  the  ruling 
on  the  demurrer,  so  tbat  the  entire  case, 
the  ruling  on  the  demurrer,  and  all,  could 
have  been  brought  to  this  court  within 
less  than  one  year  after  the  sustaining  of 
the  demurrer,  and  if  the  entire  case  hod 
been  so  brought  to  this  court  within  less 
than  one  year  after  the  sustaining  of  the 
demurrer,  then  we  could  determine  wheth- 
er the  order  sustaining  the  demurrer  was 
erroneous  or  not;  but  such  Is  not  this 
case.  As  every  alleged  error  except  the 
ruling  of  the  court  below  upon  the  demur- 
rer is  now  abandoned  by  the  plaintiff  in 
error,  and  as  no  error  is  shown  to  have 
been  committed  by  tbe  court  below,  unless 
such  court  committed  error  in  sustaining 
the  aforesaid  demurrer,  the  order  ot  the 
court  below  sustaining  the  demurrer  is 
virtually  the  only  action  of  the  court  be- 
low brought  to  this  court  tor  review ;  and 
It  was  brought  here  too  late. 

The  judgment  of  the  court  below  will  be 
affirmed.    All  the  justicos  concurring. 


(MKan.  MO) 
MoQbb  t.  Eroh. 

(AipmM  Court  <4  Kan»ai.    July  M,  UM.) 

Brsomo  PsaroRiLUCcs— Bvidbkos— Lsrms. 

When  an  action  for  cpeoifio  performanos 
i«  souKht  to  be  sHBtained  upou  the  writing  of  an 
alleeea  a^nt,  it  U  error  to  introduce  tbe  wslt- 
ingln  taitimoDy  before  the  authority  of  the  agent 
la  latlsfactorlly  shown. 

{SyVUibua  by  Stxtma,  C.) 

Commissioners'  decMon.  Error  trom 
district  court,  Wyandotte  county;  O.  L«. 
MiLLBB,  Judge. 

Sherry  &  Hugbes  and  Hale  Jk  Fife,  for 
plaintiff  In  error.  Hutcbtnga  ±  KepUoger, 
tor  defendant  in  error. 

Strang,  C.  Robert  McOee  was  the  own- 
er  of  three  lots  situate  la  Armourdaleu 
Kan.  He  authorised  Major  Anderson,  ot 
Armonrdale,  to  sell  tbe  lots  for  $2,200. 
Anderson  got  Williams  and  Chadwlck  to 
assist  him  in  selling  the  lots  to  a  customer 
of  theirs,  and  they  succeeded  in  malcing 
tbe  sale  for  f  2,200,  half  cash  and  half  on  a 
year's  time.  Anderson  then  west  over 
to  Kansas  City,  Mo.,  to  see  McGee,  and 
report  tbe  sale,  but  found  McGee  away 
from  home.  He  notified  McGee's  son, 
whom  he  found  in  McGee's  place  of  busi- 
ness, of  the  sale.  The  son  said  he  would 
notify  his  father.  A  few  days  afterwards, 
on  returning  to  his  office,  Anderson  founa 
a  note  which  read:  "Major:  Will  take 
f  2,200.  f  1,100  cash.  McObb."  He  took 
the  note  and  called  on  McGee.  McGee  de- 
nied any  knowledge  ot  the  note,  bat  upon 
calling  his  son,  he  (the  son)  said  he  had 
written  it  after  hearing  from  him.  Ander- 
son informed  McGee  that  he  had  sold  the 
lots  tor  $2,200,  91,100  cash  and  $1,100  in  a 
year.  McGee  replied  that  be  would  not 
sell  that  way.  That  if  be  sold  he  must 
have  all  cash.  He  claimed  that  be  had 
not  authorized  a  sale  part  cash  and  part 
on  time ;  that  he  had  not  authorised  his 
son  to  do  or  say  anything  in  connection 
with  the  lots.  The  lots  were  sold  to  the 
defendant,  Kroh.  Kroh  went  to  see  Mc- 
Gee, and  demanded  a  deed,  which  was  re. 
fused,  and  on  the  23d  day  of  September, 
18S7,  he  commenced  this  action  for  specific 
performance.  April  16, 1S88,  it  was  tried 
by  the  court  without  a  jury,  resulting  in 
a  Jurlgment  for  the  plaintiff  for  specifls 
performance  and  for  costs.  Defendant  be- 
low filed  a  motion  for  a  new  trial,  which 
was  overruled.  The  plaintiff  assigned 
numerous  errors,  and  has  discussed  them 
at  considerable  length  in  bis  brief,  while 
the  defendant  has  filed  no  brief  In  this 
court. 

There  are  one  or  two  rulings  upon  the 
admission  of  evidence  that  seem  so  plainly 
erroneous  that  It  will  probably  not  be 
necessary  for  us  to  notice  many  of  the  er- 
rors asBlf2;ned.  The  plaintiff  complains  ot 
the  admlKsIon  in  evidence  of  the  note  men- 
tioned above,  which  was  written  by  Mc- 
Gee's sou.  This  note  was  Identified  as 
having  been  written  by  the  boy,  but  there 
is  no  evidence  that  the  boy  bad  any  au- 
thority to  write  it.  or  to  do  or  say  any« 
thing  else  in  connection  with  the  lot» 
This  was  clearly  error.  After  the  plain* 
tiff  rested,  McGee  was  put  upon  the  stand 
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and  aBked  U  he  had  ever  authorised  his 
son  to  write  the  note  received  In  evidence, 
^yhIch  question  was  objected  to,  and  the 
objection  was  by  the  court  sustained  up- 
on the  ^oond  that  the  witness  had  said 
he  wrote  his  son  abont  these  lots  and 
other  matters,  and  therefore  to  answer 
would  be  giving  the  contents  of  letters. 
An  examination  of  McOee's  evidence  shows 
that  the  conclusion  of  the  court  was  un- 
warranted. Any  fair  construction  of  Mc- 
Gee's  evidence  shows  that  he  did  not  in- 
tend to  say  that  he  wrote  his  son  giving 
him  any  authority  in  connection  with  the 
lots,  and  that  he  did  not  so  say.  Uis 
answer  was  broken  by  an  inteiTuption, 
and  was  never  completed,  and  does  not 
justify  the  conclusion  that  the  court 
reached,  and  therefore  the  ruling  of  the 
court,  sustaining  the  objection  to  the  ques- 
tion, was  erroneous.  The  court  made  the 
following  as  a  finding  of  fact:  "About  the 
28tb  of  June,  the  day  upon  which  the  sale 
was  made  to  the  plaintiff  as  before  found, 
the  son  of  the  defendant,  by  and  with  the 
authority  of  the  defendant,  left  with  the 
defendant's  agent,  Anderson,  the  little 
scrap  of  paper  introduced  In  evidence, 
which  contained  the  following  words  re- 
lating to  said  lota:  'Major:  Will  take 
f2,'J00.  $1,100  cash.  McGee."'  This  find- 
ing is  erroneous.  It  is  not  supported  by 
any  evidence,  there  being  no  evidence  that 
McGee's  son,  who  wrote  the  note,  had  any 
authority  to  write  it.  For  these  several 
errors  we  i-ecomraend  that  the  Judgment 
of  the  district  court  be  reversed. 

PbrCckiam.    It  is  ao  ordered;  all  the 
jostices  concurring. 


Strowqrb  v.  Sample. 
(Supreme  Court  of  Kansas.    July  8,  1890.) 
Tbiai.— Recbftiox  of  Verdict — ^REMi,BEs  or 

COCXSEL. 

1.  In  a  civil  action,  it  is  not  error  for  a  trial 
court  to  receive  the  verdict  of  the  Jury  In  the  vol- 
untary absence  of  the  parties  and  their  attorneys, 
while  the  court  is  in  rogular  session. 

2.  In  a  civil  action,  where  counsel,  in  his  ar- 
gument to  the  ^ury,  says  of  an  affidavit  for  con- 
tinuance: "This  is  not  the  evidence  of  the  absent 
witness.  It  is  only  what  the  affiant  swears  the 
absent  witness  would  testify  to  if  here,  "—and  he 
is  immediately  called  to  order  b3'  the  court,  and 
the  jury  are  Immediately  instructed  that  counsel 
is  wrong, — that  the  affidavit  must  be  treated  as  the 
deposition  of  the  absent  witness, — and  it  also  ap- 
pears from  the  record  that  other  witnesses  testi- 
fied on  both  sides  of  the  case  upon  the  same  sub- 
ject-matter to  which  the  afBdavit  to  be  treated  as 
the  deposition  of  the  absent  witness  related,  held 
not  error  sufficient  to  reverse. 

(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Butlercounty ;  A.  L.  L.  Ham- 
ilton. Judge. 

E.  N.  Smith  and  T.  A.  Kramer,  for 
plaintiff  in  errorr.  a.  P.  Aiktnan  and 
Harris,  Harria  &  Vermillion,  for  defendant 
In  error. 

Strans,  C.  Action  on  contract,  begun 
August  12,  1887.  before  a  justice  of  the 
peace  of  Butler  county,  Kan.  Plnlntilf 
below  claimed  a  balance  due  him  from  tl?e 
defendant  upon  a  contract  for  work,  drill- 


ing wells,  at  a  stipulated  share  of  the  pro- 
ceeds received  for  drilling  the  wells.  Plain- 
tiff alleged  he  was  to  work  lor  the  defend- 
ant himself,  furnish  a  man  and  two  teams 
to  operate  the  well  drills,  and  to  receive 
as  compensation  lor  such  services  one- 
third  the  net  proceeds  from  the  wells 
drilled,  and  claims  a  balance  due  him  of 
$161.79.  August  25,1887,  the  case  was  tried 
before  the  justice,  who  rendered  a  judg- 
ment for  the  plaintiff  for  the  amount  of  his 
claim  and  costs.  The  defendant  appealed 
to  the  district  court,  where,  on  the  23d 
daj'  of  April,  1888,  after  all  the  motions 
and  pleadings  known  to  the  practice  were 
exhausted,  the  case  came  to  trial  on  a  bill 
of  particulars  making  a  claim  on  part  of 
the  plaintiff,  in  substance, asabovesta ted, 
and  an  answer  by  the  defendant,  setting 
up  that  the  plaintiff  and  he  were  partners 
In  the  businesfl  of  drilling  wells ;  that  the 
partnership  had  never  been  settled,  and 
there  were  outstanding  partnership  ac- 
counts, uncollected,  which  would  render 
it  impossible  in  the  present  action  to  as- 
certain how  much  was  due  either  the 
plaintiff  or  defendant,  as  between  them- 
selves. The  jury  found  for  the  plaintiff, 
returning  as  their  verdict  thesame amount 
as  the  judgment  of  the  justice,— $161.79. 
The  jury  made  special  findings  of  fact 
against  the  pai-tnership  theory  of  the  de- 
fendant, and  In  favor  of  the  claim  of  the 
plaintiff  below  that  he  was  at  work  for 
the  defendant  below  lor  one-third  of  the 
net  proceeds  of  the  wells  drilled ;  and  they 
also  made  other  findings  necessary  to 
support  their  general  verdict. 

There  are  many  errors  discussed  in  the 
brief  of  the  plaintiff  in  this  case,  most  of 
which,  we  think,  are  eliminated  by  the 
findings  of  thejnry.  We  have  examined 
the  instructions  of  the  court,  and  fail  to 
find  any  error  therein  that  would  justify 
a  reversal  of  this  case.  That  being  true, 
we  think  all  the  errors  assigned  growing 
out  of  the  questions  relating  to  the  juris- 
diction of  the  court,  and  all  others  de- 
pending upon  the  question  of  partnership, 
are  taken  out  of  the  case  by  the  findings 
of  the  Jury  that  no  partnership  existed  be- 
tween the  plaintiff  and  the  defendant,  but 
that,  on  the  other  hand,  the  plaintlS 
worked  for  the  defendant  by  himself, 
and  with  hie  teams  and  son,  and  was  to 
have  one-third  of  the  net  proceeds  from 
the  wells  drilled  as  compensation  for  the 
labor  so  performed.  We  think  this  ques- 
tion of  partnership  was  fairly  submitted 
by  the  court  to  the  Jury,  and  that  the  find- 
ings of  the  jury  thereon  are  supported  by 
the  evidence.  Indeed,  it  seems  to  be  sup- 
ported by  a  preponderance  of  theevldence. 

The  plaintiff  argnes  that  the  failure  of 
the  Jury  to  answer  all  the  questions  sub- 
mitted by  the  defendant  below  to  them  la 
error.  The  defendant  made  no  applica- 
tion to  the  court  to  require  the  jury  to 
make  any  other  or  further  answers  to  their 
questions,  and  no  objection  to  the  recep- 
tion of  either  the  general  verdict  or  the 
special  findings  of  the  Jury,  but  relied  up- 
on his  subsequent  motions  for  Judgment 
upon  the  findings,  notwithstanding  the 
general  verdict,  and  (or  a  new  trial.  We 
do  not  ihink  the  defendant  is  in  a  posi- 
tion, on  the  record  here,  to  urge  this  ob- 
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Jectioii;  and,  besides,  an  examination  of 
all  the  findings  satiBfieg  us  that, if  the  fail- 
ure to  answer  should  be  treated  as  counsel 
treats  it — that  is,  as  a  negative  answer — 
there  would  not  exist  anything,  so  far  as 
this  question  Is  concerned,  that  would  re- 
verse this  case. 

It  is  claimed  that  the  case  should  be  re- 
versed because  of  misconduct  of  the  attor- 
ney of  the  plaintiff  in  connection  with  the 
deposition  of  Burnham.  For  lils  remark 
in  relation  to  Bumham's  deposition,  the 
attorney  was  at  once  called  to  order,  and 
reprimanded  by  the  court;  and  the  court 
instructed  the  jury  not  to  consider  the 
statement  of  counsel  in  relation  to  the 
deposition,  but  to  treat  the  affidavit  as 
the  deposition  of  Mr.  Burnham.  Under 
the  circumstances,  we  do  not  think  the 
matter  couid  have  prejudiced  the  jury. 
The  counsel  was  immediately  called  to  or- 
der, and  the  jury  was  immediately  in- 
structed by  the  court  that  counsel  was 
wrong, — that  the  affidavit  was  to  be  con- 
sidered as  the  deposition  of  Burnham. 
Besides,  there  was  evidence  from  olher 
witnesses,  on  both  sides  of  the  case,  on 
the  question  to  which  Burnham's  evidence 
related.  Several  witnesses,  including  the 
defendant,  testified  thereon.  The  jury  may 
have  considered  the  afiidavlt  of  Mr.  Burn- 
ham as  his  deposition,  untainted  or  unim- 
peached  in  any  degree  by  the  remark  of 
counsel,  and  yet  have  found  as  they  did 
upon  the  question  to  which  Bumham's  ev- 
idence related. 

It  is  argued  that  a  new  trial  should  be 
granted  because  at  the  time  the  verdict 
was  received  the  defendant  below  and  his 
attorneys  were  absent  from  the  court- 
room. But  it  appears  the  court  was  in 
session,  the  judge  and  clerk  thereof  were 
present,  and  there  is  no  showing  that  de- 
fendant was  in  any  way  prejudiced  by 
reason  of  not  being  present.  We  do  not 
think  it  necessary.  In  a  civil  case,  that  the 
Judge  should  send  for  the  defendant  or  his 
counsel  before  receiving  a  verdict ;  nor  do 
we  think  the  court  should  delay  or  em- 
barrass the  business  of  the  court  by  wait- 
ing until  a  party  in  a  civil  case  comes  into 
court  before  receiving  a  verdict.  If  they 
want  to  be  present,  they  must  attend  the 
sessions  of  the  court.  We  fall  to  find  any 
reversible  error  in  the  record  in  this  case, 
and  therefore  recommend  that  the  judg- 
ment of  the  district  court  be  aflirmed. 

Per  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 


Abbet  et  al.  v.  W.  B.  Grimes  Dry 

Goods  Co. 

(Supreme  Court  of  Kansas.    July  3,  1890.) 

SUMMONa — ISDOKSEMEST — COHPORATIOX — STOCK- 
HOLDERS' Liability. 

1.  The  indorsement  of  a  summons,  in  accord- 
ance with  section  .59  of  the  Code  of  Civil  Proced- 
ure, need  not  necessarily  be  signed  by  the  clerk, 
and  attested  with  the  seal  of  the  court. 

2.  Under  section  44  of  chapter  23  of  the  law 
concerning  private  corporations,  (parajrraph  1204, 
Oen.  St  1889,)  the  liability  of  stockholders  to  the 
creditors  of  a  corporation  is  several,  and  not  joint, 
and  each  must  be  sued  separately. 

{SyllabiLs  by  Green,  C.) 


CommiBsioners'  decision.  Error  to  dia- 
trict  court,  Republic  county;  E.  Hutciun- 
soN,  Judge. 

W.  T.  Dillon,  for  plaintiffs  In  error. 
Caldwell,  Ellis  <&  Cook  and  E.  C.  Ellis,  for 
defendant  in  error. 

Green,  C.  This  action  was  commenced 
against  the  stockholders  of  the  Republic 
County  Co-operative  Association,  to  fix 
the  liability  of  said  stockholders,  under 
section  44 of  thegeneral  incorporation  a«t, 
(Gen.  St.  1S89,  par.  1204. )  The  corporation 
was  organized  in  1.SS2,  to  engage  in  buy- 
ing and  selling  general  merchandlHe  in 
Belleville,  Republic  county,  and  continued 
in  business  until  the  19th  of  April,  18>>0, 
when  the  association  made  a  general  as- 
slgunient  of  all  its  property  for  the  benefit 
of  itscreditors;  and  inpnrsuanceof  thean- 
signment  the  entire  property  of  every  kind 
owned  by  it  was  devoted  to  the  payment 
of  thecreditorsof  the  association  pro  rata,. 
Certain  sums  being  still  unpaid,  plain- 
tiff below  commenced  this  action  on 
the  10th  of  February,  1888,  to  recover  the 
sum  of  $165.94,  with  interest  at  the  rate  of 
7  per  cent,  from  the  6th  of  June,  1S87, mak- 
ing 82  stockholders  of  the  corporation  de- 
fendants, seeking  to  make  them  liable  for 
an  amountcqual  to  the  stock  held  byeach 
in  said  association.  The  co-operative  aa- 
Bociation  was  not  sued,  and  no  judgment 
bad  been  previously  obtained  against  it. 

1.  The  first  alleged  error  is  the  overrul- 
ing of  the  motion  made  by  the  defendants 
below  to  Bet  aside  the  summona  for  the 
reason  that  there  was  no  proper  indorse- 
ment thereon.  The  indorsement  reads  as 
follows :  "  Suit  brought  for  the  recovery  ol 
money.  Amount  claimed,  91G4.94,  with  in- 
terest from  the  6th  day  of  June,  1887,  at 
the  rate  of  7  per  cent,  per  annum  till  paid, 
and  the  liability  of  the  several  within  de- 
fendants for  the  payment  of  said  sum  of 
$164.94,  and  interest,  be  fixed  as  follows: 
Delia  Abbey,  $20.00;  D.  C.Bower8ox,$5.00; 
Gertrude  Bowersox,  $20.00,"  etc.,  naming 
each  one  of  the  defendants  for  the  amount 
of  stock  which  it  was  claimed  each  had  at 
the  dissolution  of  said  corporation.  It  is 
claimed  upon  the  part  of  the  plaintiff  in 
error  that  this  is  not  a  compliance  with 
the  statute;  that  the  clerk  should  make 
this  indorsement  and  sign  it,  and,  being  an 
ofiicial  act,he8hould  attestlt  with  tbeseal 
of  the  court.  We  do  not  think  this  posi- 
tion tenable.  Wethink  the  decisions  of  this 
court  in  thecaseof  George  v.  Hatton,2Kan. 
33.3,  and  Weaver  v.  Gardner,  14  Kan.  347, 
I  settle  this  objection,  and  that  there  was  no 
error  in  the  court's  overruling  the  motion 
to  set  aside  the  summons.  Upon  the  over- 
ruling of  the  motion  of  the  defendants  to 
set  aside  the  summons,  the  defendants  in- 
terposed a  demurrer  to  the  plaintiff's  peti- 
tion, on  the  ground— F/J«t,  that  the  peti- 
tion did  not  state  facts  sufiicient  to  con- 
stitute a  cause  of  action;  and,  second, 
that  several  causes  of  action  were  improp- 
erly joined ;  which demurrcrwasovemiled 
by  the  court  and  excepted  to.  Judgment 
was  thereupon  entered  against  the  defend- 
ants for  $180.68,  and  costs  taxed  at$56.30; 
and  ordered  that  execution  Issue  against 
each  one  of  the  defendants,  respectively,  in 
accordance  with   the  amount  of  stock 
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owned  by  each  of  them,  and  tbe  costs  ot 
tbe  action. 

2.  Tbe  controUiDg  question  in  this  case 
is  tbe  one  raised  by  the  second  ground  of 
demurrer,  and  the  only  one  discussed  by 
counsel  which  we  will  proceed  to  consider. 
The  suit,  as  stated,  was  to  fix  tbe  liability 
of  certain  stockholders  In  a  corporation. 
The  language  of  the  statute  is:  "If  any 
corporation,  created  under  this  or  any 
general  statute  of  tills  state,  except  rail- 
way or  charitable  or  religions  corpora- 
tions, be  dissolved,  leaving  debts  unpaid, 
suits  may  be  brought  against  any  person 
or  persons  who  were  stockholders  at  the 
time  of  such  dissolution,  without  joining 
the  corporation  in  such  suit;  and  if  Judg- 
ment be  rendered,  and  execution  satisfied, 
the  defendant  or  defendants  may  sue  all 
who  were  stockholders  at  the  time  of  dis- 
solution for  the  recovery  of  the  portion  of 
such  debt  for  which  they  were  liable,  and 
the  execution  upon  the  Judgment  shall  di- 
rect the  collec  tion  to  be  made  from  property 
of  each  stockholder,  respectively ;  and  i( 
any  number  of  stockholders  [defendants 
in  the  case]  shall  not  have  property  enough 
to  satisfy  his  or  their  portion  of  the  execu- 
tion, then  tbeamount  of  deficiency  shall  be 
divided  equally  among  all  the  remaining 
stockholders,  and  collections  made  accord- 
ingly, deducting  from  tlie  amount  a  sum 
in  proportion  to  the  amount  of  stock 
owned  by  the  plaintiff  at  the  time  the 
company  dissolved. "  Gren.  St.  1889,  par. 
1204. 

Tbe  contention  of  counsel  is  that  tbe  lia- 
bility of  stockholders,  in  tuitions  of  this 
kind, is  several  and  not  Joint;  that  tbe  ac- 
tion is  purely  legal  in  its  nature,  beins:  the 
action  of  one  creditor  of  a  cori)oration  to 
enforce  the  statutory  liability  of  each  de- 
fendant; and  that  said  liability  of  tbe 
joint  defendants  is  unequal  in  amount. 
The  nature  of  this  liability  is  peculiar.  It 
seems  to  have  been  created  for  tbe  exclu- 
sive benefit  of  corporate  creditors.  The 
liability  rests  upon  the  stockholders  ot  a 
corporation  to  respond  to  the  creditors 
tor  an  amount  equal  to  the  stock  held  by 
each,  and  it  has  been  held  that  the  action 
to  enforce  this  liability  can  only  be  main- 
tained by  the  creditors  themselves,  in  their 
own  right,  and  tor  their  own  benefit. 
Cook,  Stocks,  §  2ie.  Can  a  suit  be  main- 
tained under  this  liability, created  bystat- 
ate,  by  one  creditor  againstraore  than  one 
stockholder,  where  the  liability  is  neces- 
sarily for  different  sums,  as  in  this  case  12 
of  the  82  defendants  are  liable  for  $5  each ; 
6  for  $10  each ;  3  (or  (15  each ;  and  others 
for  (20  each  ?  Reason  alone  answers  the 
qnestlon  In  the  negative,  from  the  very 
nature  of  the  difficulties  we  would  encoun- 
ter, to  hold  otherwise  in  an  action  for  a 
money  judgment  alone.  The  rule,  how- 
ever. Is  well  settled  by  the  great  weight  of 
authorities  that  such  an  action  must  be 
maintained  against  each  stockholder 
alone.  Tbe  supreme  court  of  Missouri  has 
had  occasion  to  consider  a  statute  similar 
to  our  own,  and  says  that  suits  of  the 
above  description,  whether  brought  in  law 
or  equity,  will  not  lie  against  defendants 
jointly,  but  must  be  begun  against  each 
one  severally,  and,  under   the   law,  the 


stockholder  thus  compelled  to  pay  must 
resort  to  his  remedy  for  contribution. 
Ferry  v.  Turner,  55  Mo.  418.  The  law  Is 
stated  In  the  case  of  Paine  v.  Stewart,  38 
Conn.  510:  "  Where  a  general  statute  un- 
der which  a  corporation  is  organized  im- 
poses a  liability  upon  the  stockholders  in 
their  individual  capacity,  in  general  terms, 
and  in  proportion  to  the  amount  of  their 
stock,  such  liability  is  distinct  from  the 
corporate  liability,  and  is  of  the  same 
character  as  that  incurred  by  an  associa- 
tion of  individuals  where  there  is  no  cor- 
porate existence;  and,  although  upon 
principle  they  should  be  subject  to  suit  as 
in  other  cases  of  associate  liability, yet,  as 
such  liability  is  peculiar,  because  unequal 
and  limited,  and  a  joint  judgment  against 
all  Is  impossible,  their  liability  must  be 
treated  as  several,  ex  necesslt&te  rei,  and 
they  must  be  sued  severally." 

The  rule  that  stockholders  of  a  corpora- 
tion cannot  be  joined  as  defendants  neces- 
sarily rests  upon  the  ground  that  the  lia- 
bility Is  for  dlffereut  sums,  and  each  stock- 
holder might  have  a  distinct  and  separate 
defense.  Where  the  liability  of  stockhold- 
ers is  confined  to  tbe  extent  or  amount 
of  their  stock,  or  is  in  proportion  to 
their  stock,  the  liability,  being  unequal 
and  limited,  is  several.  Shafer  v.  Moriar- 
ty,  46  tnd.  9;  Bank  v.  Ibbotson,  24  Wend. 
473;  Ohio  Life  Ins.  &  Trust  Co.  v.  Mer- 
chants' Ins.  &  Trust  Co.,  11  Humph.  1,  33; 
Crease  v.  Babcock,  10  Mete.  525.  557.568; 
Pettibone  v.  McGraw,  6  Mich.  441 ;  Lane 
v.  Harris,  16  Ga.  217;  Adkins  v.  Thornton, 
19  Ga.  325,  328;  2  Mor.  Priv.  Corp.  §  901; 
Pom.  Rem.  §  317. 

Counsel  for  defendant  in  error  contend 
that  section  44  of  chaptei  23  of  the  corpo- 
ration act  authorizes  a  suit  against  all  of 
the  stockholders.  We  are  of  the  opinion, 
however,  that  suits  can  only  be  main- 
tained by  stockholders  who  have  been 
sued,  and  judgment  has  been  satisfied 
against  other  stockholders  for  contribu- 
tion. It  may  be  urged  that  the  view  we 
take  of  this  question  will  lead  to  a  great 
many  suits  against  Individual  stockhold- 
ers; but  this  is  not  necessarily  true.  Section 
32  of  chapter  23,  (par.  1192,  Gen.  St.  1889,) 
prescribes  a  very  simple  remedy,  where  a 
judgment  has  been  obtained  against  a  cor- 
poration, and  an  execution  issued  against 
the  property  of  the  corporation,  and  re- 
turned "  No  property  found. "  An  execution 
can  then  issue,  upon  prox>er  order,  against 
any  ot  the  stockholders,  to  an  extent 
equal  in  amount  to  the  amount  of  stock 
held  by  each.  In  this  case  no  judgment 
was  rendered  against  the  corporation, 
and  there  may  be  a  question  whether  suit 
can  be  entertained  against  the  stockhold- 
ers Individually  until  the  corporation  has 
been  dissolved  by  Judicial  declaration,  or 
the  expiration  of  its  charter.  But  this 
question  was  not  discussed  by  counsel  in 
their  briefs,  and  is  not  now  decided. 

We  think  the  court  erred  in  overruling 
the  demurrer  of  the  defendants  in  the 
court  below,  and  we  recommend  that  the 
judgment  be  reversed. 

Feu  Curiam.  It  is  so  ordered ;  all  the 
justices  concurring. 
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McBbidb  et  vx.  v.  Lombakd  Morto.  Co. 
(Su/preme  Court  of  Kansas.    July  8,  1890.) 

Note  aud  MOBTOAaE— Action  on— Limitation. 

Where  a  note  and  mort^ra^  ai^  executed 
and  delivered  to  the  mortgagee,  the  law  implies, 
in  the  absence  of  any  agreement  to  the  contrary, 
that  the  money  for  the  note  and  mortgage  is  at  once 
4ue  and  payable  to  the  mortgagor  from  the  mort- 
gagee. U  no  agreement  is  made  in  writing  by  the 
mortgagee  for  the  payment  of  the  money  for  the 
note  ana  mortgage  when  delivered  and  accepted, 
an  action  for  the  recovery  of  the  money  therefor 
by  the  mortgagor  against  the  mortgagee  must  be 
brought  within  three  years  after  the  note  and 
mortgage  are  accepted. 
(SyUaima  by  the  Court.) 

Error  from  district  court,  Sedgwick 
county;  T.  B.  Wall,  Judge. 

E.  N  Smith,  for  plaintiff  in  error.  Har^ 
rjs,  Harris  &  VermllUon,  for  defendant  In 
error. 

HoKTON,  C.  J.  Tliis  was  an  action 
brought  in  tlie  court  below  on  tlip  27tli  of 
December,  1884,  l>y  William  A.McBrideand 
wife  agaiiist  the  Lombard MortKage  Com- 
pany, to  recover  f311.45.  The  petition  al- 
leged that  on  the  27th  of  June,  1881,  the 
plaintiffs  executed  and  delivered  to  the  de- 
fendant a  note  secured  by  a  mortgage 
upon  i-eal  estate  in  Butler  county,  in  this 
state,  lor  f750,  with  interest  coupon  notes 
attached,  at  the  rat*  of  7  per  cent.,  paya- 
ble semi-annually ;  that  the  defendant,  in 
consideration  of  the  execution  of  the  notes 
and  mortgage,  agreed  to  loan  and  pay  to 
the  plaintiffs,  in  a  reasonable  time  after 
the  delivery  of  the  notes  and  mortgage  to 
the  defendant,  the  sum  of  9750 ;  that  the 
defendant  paid  the  plaintiffs  upon  the 
notes  and  mortgage  f 438. 65,  leaving  a  bal- 
ance of  $311.45  due  and  unpaid;  that  in 
April,  1882,  plaintiffs  demanded  of  the  de- 
fendant this  money,  which  it  refused  to 
pay,  and  has  never  paid.  The  defendant 
answered,  and  among  other  defenses 
pleaded  the  three-years  statute  of  limita- 
tions. Before  the  action  was  tried,  Will- 
lam  A.  McBride  died ;  and  upon  the  mo- 
tion of  Mi-8.  Margaret  M.  McBride,  the  ad- 
ministratrix of  the  estate  of  her  husband, 
the  action  was  revived  in  her  name.  Upon 
the  trial,  Mrs.  McBride  testified,  among 
other  things,  that  in  liis  life-time  she  was 
the  wife  of  William  A.  McBride;  that, 
with  her  husband,  she  executed  in  1881  the 
note  and  mortgage  for  f  750  to  the  compa- 
ny; that  the  company  paid  them  tlie 
amount  thereof,  excepting  about  fSOO; 
that  payment  was  made  by  the  company 
on  the  day  they  executed  the  note  and 
mortgage;  that  they  borrowed  the  money 
for  general  purposes,  and  were  to  receive 
the  amount  of  the  note  and  mortgage  at 
the  time  they  delivered  them  to  the  com- 
pany, but  the  company  kept  back  f300. 
The  defendant  interposed  a  demurrer  to 
the  evidence,  which  was  sustained  by  the 
court.  The  plaintiff  excepted  and  brings 
the  case  here. 

The  mortgage  company  dkl  not  sign  or 
execute  any  written  agreement  for  the 
payment  of  the  money  on  the  notes  and 
mortgage  for  $750  when  they  were  received 
from  McBride  and  wife.  Therefore,  as 
soon  as  the  notes  and  mortgage  were  de- 
livered and  accepted  by  the  company,  the 


money  became  at  onee  due  and  payable. 
As  McBride  and  wife  were  entitled  to  the 
money  upon  the  notes  and  mortgaifewhen 
they  delivered  them  to  the  company,  their 
right  of  action  for  the  money  retained  or 
not  paid  accrued  at  that  time,  and,  not 
being  in  writing,  was  barred  within  three 
years.  The  notes  and  mortgage  were  ex- 
ecuted and  delivered  on  the  27th  of  June, 
1881.  This  action  was  not  brought  until 
the  27th  of  December,  1884,— more  than 
three  years  thereafter.  Therefore,  it  was 
not  commenced  within  time,  and  the  rul- 
ing of  the  trial  court  must  be  sustained. 

There  is  in  the  record  evidence  tending 
to  show  that  the  mortgage  company  kept 
hack  or  retained,  out  of  the  proceeds  of 
the  $750  loan,  $300,  to  pay  a  mortgage  to 
the  Corbin  Banking  Company.  There  is 
no  allegation,  however.  In  the  petition,  of 
any  con  tract  or  arrangement  to  that  effect, 
or  that  the  mortgage  company  had  the 
right  to  keep  back  or  retain  any  money 
for  any  such  purpose.  The  allegations  in 
the  petition  slb  to  the  payment  of  the  $750 
are  as  follows:  "That  the  defendant,  in 
consideration  of  the  execution  of  said 
notes  and  mortgage,  agreed  to  loan  and 
pay  to  the  plaintiffs,  in  a  reasonable  time 
after  the  delivery  of  said  notee  and  mort- 
gage as  aforesaid  to  said  defendant,  on  the 
terms  of  the  aforementioned  agreement  and 
note  and  mortgage,  the  sura  of  $790. "  The 
evidence  introduced  upon  the  trial  does  not 
sustain  these  allegations,  because  it  ap- 
pears from  the  evidence  that  the  money 
was  to  be  paid  upon  the  delivery  of  the 
notes  and  mortgage,  and  not  within  a 
reasonable  time.  Again,  the  evidence 
shows  that,  even  if  the  $300  was  kept  or 
retained  to  pay  a  prior  mortgage,  plain- 
tiffs received  notice  in  August  or  Sep- 
tember, 1881,  that  the  mortgage  was  due 
and  had  not  been  paid,  and  this  action 
was  not  commenced  until  more  than  three 
years  after  such  notice.  It  the  mortgage 
company  agreed  with  plaintiffs  to  pay  or 
take  up  any  prior  mortgage,  these  facts 
should  have  been  alleged  in  the  petition; 
and  then,  if  the  company  had  deceived  or 
def ra  aded  the  parties  by  failing  or  rettts- 
ing  to  carry  out  the  contract,  an  action 
could  have  been  instituted  for  damages  for 
the  breach.  There  are  no  such  allegations 
in  the  petition.  The  contention  ie  that 
the  money  for  the  notes  and  mortgage 
was  not  due  until  a  demand  therefor,  and 
that,  as  a  demand  was  made  In  April,  1882, 
the  action  was  commenced  within  three 
years  thereafter,  and  therefore  in  time; 
but  the  evldencelnthe  record  does  notsus* 
tain  this  view.  The  judgment  of  the  trial 
court  will  be  afflrmed.  All  the  justices 
concurring. 


Smith  v.  Davis  et  vx. 

(Supreme  Court  of  Kansas.    July  8,  1890.) 

'Covenant  against  Inccmbbanobs— Bkeach — 
Damages. 
In  an  action  by  a  grantee  against  a  grantor  up- 
on a  covenant  by  the  grantor  ttiat  tbo  land  conveyed 
was  free  and  clear  from  all  incumbrances,  where 
it  is  allCRod  that  another  than  the  grantor  had  the 
right,  under  a  lease  which  would  not  expire  for 
some  years,  to  procure  ice  front  tiie  premises,  and 
a  right  of  way  across  the  premises  for  sncdi  pur- 
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pose,  the  plalntiif  may,  nmm  proper  andsriffloient 
proof,  leoover  sabstantial  danMges,  althoogb  he 
nas  paid  sothinf  to  ertlnguish  the  incumbrance, 
nor  been  disturbed  in  his  possession. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Boarbon  coun- 
ty ;  C.  O.  French,  Judge. 

West  A  Humphrey,  for  plaintiff  In  error. 
DtUard  A  Padgett,  for  defendants  in  error. 

Talentinb,  J.  This  was  an  action 
brought  In  the  district  court  of  Bourbon 
county  on  November  4,  1887,  by  H.  D. 
Smith  against  John  Davis  and  Mamaret 
L.  Davis,  husband  and  wife,  to  recover  for 
an  alleged  breach  of  covenants  contained 
in  a  deed  of  conveyance  of  real  estate  ex- 
ecuted by  the  defendants  to  the  plaintiff. 
The  plaintiff's  petition  alleges  and  sets 
forth,  among  other  things,  that  the  deed 
contained  the  following  covenants,  to- 
wit :  "  And  the  said  parties  of  the  first 
part  do  hereby  covenant  and  agree  that, 
at  the  delivery  hereof,  they  are  the  lawful 
owners  of  the  ]>remisea  above  granted, 
and  seised  of  a  good  and  Indefeasible  es- 
tate of  inheritance  therein,  free  and  clear 
of  all  incumbrances,  and  that  they  will 
warrant  and  defend  the  same  in  the  quiet 
and  peaceable  possession  of  the  said  party 
of  the  second  part,  hki  heirs  and  assigns, 
forever,  against  all  persons  lawfully  claim- 
ing the  same. "  A  copy  of  the  deed  is  also 
Klven  as  a  part  of  the  petition.  The  al- 
leged breach  of  the  coveoants,  and  the 
prayer  for  relief,  as  set  forth  in  plaintiff's 
petition,  read  as  follows:  "Plaintiff  al- 
leges that  at  the  delivery  and  execution  of 
said  deed,  to-wlt,  on  May  18, 1887,  defend- 
ants were  not  the  lawful  owners  of  said 
real  estate,  and  seised  of  a  good  and  in- 
defeasible estate  of  inheritance  therein,  free 
and  clear  of  all  IncumbranceB,  but  that  at 
that  time,  and  ever  since,  there  was  and 
has  been  a  lease  on  suid  premises  from  de- 
fendant J.  £.  Davis  to  M.  D.  Hartman  & 
Co.,  for  the  purpose  of  cutting,  haoling, 
and  removing  ice,  which  said  lease  was  by 
its  terms  to  run  and  continue  till  Septem- 
ber 17, 18M,  a  copy  of  which  Is  hereto  at- 
tached, marked  'B,'and  made  a  part  here- 
of; said  lease  beingin  fact  an  incumbrance 
on  said  real  estate  to  the  extent  of  one 
thousand  dollars.  Plaintiff  alleges  that 
said  lease  could  not  be  purchased  in  for 
less  than  fl.OOO,  and  is  a  valid  subsisting 
lease  from  dclendant  J.  E.  Davis  to  said 
M.  D.  Hartranii  &  Co.,  and  is  to  plaintiff  a 
damage  of  fl.OOO.  Wherefore  plaintiff  de- 
mands judgment  against  defendants  J.  E. 
.Davis  and  Margaret  L.  Davis  for  one  thou- 
sand dollars  and  costs  of  suit. "  A  copy 
of  the  lease  is  also  given  as  a  part  of  the 
petition.  The  lease  was  dated  September 
17, 1884.  The  defendant  J.  E.  Davis  was 
the  party  of  the  first  part,  and  M.  D.  Hart- 
man  A  Co.  constituted  the  party  or  par- 
ties of  the  second  part.  The  ice  was  to  be 
cut  and  obtained  from  the  Marmaton 
river,  where  it  runs  across  the  land  con- 
veyed by  the  defendants  to  the  plaintiff. 
The  lease  contained  the  following,  among 
other  things,  to-wlt:  "To  have  and  to 
bold  the  same,  unto  the  said  party  of  the 
second  part,  from  the  17th  day  of  Septem- 
ber, 1884,  to  the  17th  day  of  September, 
1864,  being  tor  a  period  of  teq  (10)  years; 


and  the  said  party  of  the  second  part,  in 
consideration  of  the  leasing  of  the  prem- 
ises as  above  set  forth,  and  the  said  sale 
of  the  ice  thereon,  covenants  and  agrees 
with  the  said  party  of  the  first  part  to  pay 
the  said  party  of  the  first  part,  his  heirs 
and  assigns,  as  rent  for  the  same,  the  sunt 
of  one  hundred  dollars  per  year,  as  fol- 
lows: First  year,  rent  to  be  paid  in  ad • 
vance,— the  receipt  thereof  Is  hereby  ac- 
knowledeed,— and  thereafter  on  the  first 
day  of  June  in  each  and  every  year  during 
this  lease.  And  the  said  party  of  the  first 
part,incouBideratlon  of  the  leasing  of  said 
premises,  further  agrees  that  said  party  of 
the  second  part  shall  have  the  right  of 
way  across  said  land,  to  and  from  said 
river,  during  the  Ice  season,  for  the  pur- 
pose of  cutting,  hauling,  and  removing 
said  ice  as  aforesaid.  The  covenants  and 
agreements  herein  shall  extend  to,  and  be 
binding  upon,  the  heirs,  executors,  admin- 
istrators, or  assigns  of  the  parties  to  this 
lease. "  The  defendants  demurred  to  the 
plaintiff's  petition,  which  demurrer  was 
overruled :  and  they  then  answered,  and 
the  plaintiff  replied.  Afterwards  the  case 
was  regularly  called  for  trial,  and  the  rec- 
ord, with  reference  to  this  subject  and  sub- 
sequent proceedings,  reads  as  follows: 
"And  afterwards,  to-wlt,  on  May  23, 1888, 
said  cause  came  on  to  be  tried,  and  a  jury 
was  impaneled,  whereupon  defendants,  in 
open  court,  offered  to  confess  judgment  for 
one  dollar,  which  offer  was  by  pluIntiR 
refused.  Thereupon  the  plaintiff, to  main- 
tain the  Issue  on  his  part,  was  sworn,  and 
took  the  witness  stand,  and  was  asked  to 
state  it  be  was  the  plaintiff  in  this  case. 
Whereupon  defendants  objected  to  any  ev- 
idenceunder  plaintiff'spetitlon,fortbe  rea- 
son that  it  states  grounds  for  nominal 
damages  only,  which  objection  was  ar- 
gued by  counsel :  and  the  court,  having 
heard  all  the  arguments,  and  being  fully 
advised,  sustained  said  objections,  to 
which  the  plaintiff  then  and  there  excepted. 
Whereupon  the  court  ordered  the  jury  to 
return  a  verdict  in  the  following  words: 
'We,  the  jury,  find  for  the  plaintiff,  and  as- 
sess his  damages  at  one  dollar.  Robert 
McCoBD,  Foreman,' — which  said  verdict 
said  jury  thereupon  signed  by  its  foreman, 
and  returnt'd  it  into  court.  •  •  • 
Thereupon,  it  is  considered,  ordered,  and 
adjudged  by  the  court  that  plaintiff  have 
and  recover  of  and  from  defendants,  and 
each  of  them,  the  sum  of  one  dollar  and 
his  costs  herein,  taxed  at  f — ■ ;  and  ex- 
ecution is  awarded.  To  all  of  which  th9 
plaintiff  excepted  and  excepts. "  The  plaiur 
tiff  then  moved  the  court  to  set  aside  the 
foregoiuK  verdict,  and  togrant  a  new  trial, 
upon  various  grounds,  but  the  court  over- 
ruled the  motion ;  and  the  plaintiff  except- 
ed, and  afterwards,  as  plaintiff  in  error, 
brought  the  case  to  this  court  for  review. 
It  will  be  seon  that  the  only  question  In- 
volved In  this  case  is  whether  the  plain- 
tiff's petition  states  facts  sufflcient  to  con- 
stitute a  cause  of  action  for  anything 
more  than  nominal  damages.  The  court 
below  held  that  It  did  not;  and  the  plain- 
tiff in  error  (plaintiff  below)  claims  that 
this  was  error.  A  solution  of  this  ques- 
tion depends  upon  the  nature  and  charac- 
ter of  the  covenants  contained  in  the  dee<i 
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of  con  veyance  f rom  the  defendants  to  the 
plaintiff,  and  also  npon  the  nature  and 
character  ol  the  breaches  ol  such  cove- 
nants. We  shall  treat  this  case,  however, 
principally,  as  though  the  breach  of  the 
covenant  against  incumbrances  was  the 
only  breach  of  covenant  to  be  considered, 
altliough  It  may  be  that  there  are  other 
covenants  which  were  broken  at  the  time 
of  theexecntlon  of  the  deed  of  conveyance, 
to-wit,  a  covenant  that  the  defendants 
were  the  lawful  owners  of  the  property,  a 
covenant  that  the  grantors  were  lawiully 
seised  or  the  premises,  and  a  covenant  that 
they  had  a  good  and  indefeasible  estate  of 
inheritance  therein ;  for,  while  these  things 
were  principally  true,  yet  they  were  not 
absolntely  and  entirely  true.  The  defend- 
ants'Intei  est  In  the  property  was  dimin- 
ished to  the  extent  of  the  rights  trans- 
ferred by  the  lease  to  M.  D.  Hartman  & 
Co.  The  incnnibrance  consisted  of  the 
right  of  M.  D.  Hartman  &  Co.  to  cut, haul, 
and  remove  ice  from  the  preniisRs,  and  the 
right  ol  way  of  M.  D.  Hartman  &  Co. 
across  the  premises  for  the  purpose  of  cut- 
ting, hauling,  and  removing  ice  therefrom. 
These  things  constituted  an  absolute,  un- 
qualified, and  unconditional  incumbrance 
upon  the  premises.  In  this  respect  they 
are  unlike  a  contingent  dower  Interest, 
such  as  could  exist  at  common  law,  which 
might  never  come  into  actual  existence. 
Neither  the  plaintiff  nor  the  defendants 
had  any  power  to  remove  or  to  extinguish 
this  incumbrance  except  with  the  consent 
of  M.  D.  Hartman  &  Co.,  the  lessee;  and 
the  value  of  this  incumbrance  to  M.  D. 
Hartman  &Co.,  or  the  Injury  it  occasioned 
to  the  premises  conveyed,  no  one  could 
tell  by  any  certain  or  definite  rule.  In  this 
respect  It  is  wholly  different  from  a  mort- 
gage Hen,  or  any  other  kind  of  ascertain- 
able money  lien,  npon  real  estate;  for  such 
a  Hen  is  fixed  and  definite  in  the  amount 
which  it  would  take  to  remove  it.  But 
suppose  that  the  plaintiff  in  this  particu- 
lar case  could  have  had  the  incumbrance 
removed,  with  the  consent  of  M.  D.  Hart- 
man &  Co.,  by  paying  to  them  the  sum  of 
$1,000;  and  suppose  that  he  had  paid  that 
amount,  and  that  they  had  then,  in  con- 
sideration of  that  amount,  relinquished 
all  their  claims  to  theproperty.  Stfll  that 
amount  would  not  be  the  measure  of  dam- 
ages in  thiscase,  or  any  other  case  brought 
by  the  plaintiff  against  the  defendants  be- 
cause of  a  breach  of  their  covenants.  The 
real  measure  of  damages  would  be  the 
amount  of  the  actual  Injury  to  the  prem- 
ises by  reason  of  the  incumbrances,  which 
might  not  be  one-tenth  the  amount  paid; 
and,  If  not,  then  the  plaintiff  could  not  re- 
cover in  this  or  in  any  other  action,  as 
damages,  oue-tenth  of  the  amount  paid. 
As  before  stated,  this  case  is  unlike  a  case 
where  the  Incumbrance  is  a  money  lien  ol 
fixed  amount  upon  the  premises  conveyed. 
Tn  this  case  the  amount  of  the  damages 
resulting  from  the  Incumbrance  is  not  as- 
certainable by  any  mere  calculation,  as  it 
Is  when  the  Incumbrance  consists  of  a 
mere  money  lien  ;  and  neither  can  the  In- 
cumbrance be  removed  at  the  •will  or 
pleasure  of  an  Interested  party,  as  it  can 
when  it  consists  of  amere  money  Hen.  We 
suppose  that  the  ice   mentioned  in  this 


case  has  actual  value,  and  the  right  of 
way  to  procure  such  Ice  also  has  actual 
value ;  and  the  right  to  the  ice  and  to  the 
right  of  way,  being  in  another  than  the 
owner  of  the  land,  depreciates  the  market 
value-  of  the  laud  as  to  such  owner,  and 
these  values  and  this  depreciation  may  be 
shown  by  evidence.  We  think  the  plain- 
tiff In  this  case  is  entitled,  upon  proper  and 
sufficient  proof,  to  recover  substantial 
damages,  and  that  the  court  below  erred 
in  holding  otherwise.  Among  the  author- 
ities which  tend  to  support  these  views, 
seethe  following:  Harlow  v.  Thomas.  15 
Pick,  ee ;  Wetherbee  v.  Bennett,  2  Allen, 
428;  Bronson  v.Coftin,  108  Mass.  175;  Will- 
iamson V.  Hall,  62  Mo.  405;  Kellogg  v. 
MaHn,  Id.  429,  434;  Hubbard  v.  Norton,  10 
Conn.  422;  Funk  v.  Voneida,  11  Serg.  &  R. 
109 :  Fritz  v.  Pusey,  31  Minn.  3(>8, 18  N.  W. 
Rep.  94;  Walker  v,  Wilson,  13  Wis.  522; 
Guthrie  v.  Pugsley,  12  Johns.  126.  There 
are  also  many  similar  cases,  in  which  sub- 
stantial damages  were  recovered  in  the 
lower  court,  and  the  judgment  sustained 
by  the  appellate  court,  in  which  no  ques- 
tion was  raised  with  regard  to  the  right 
of  the  plaintiff  to  recover  substantial  dam- 
ages. These  cases  we  also  think  are  some 
authority  in  favor  of  the  rights  of  parties 
in  cases  like  this  to  recover  substantial 
damages.  See,  also,  2  Suth.  Dam. 324,  326- 
329,  and  cases  there  cited.  The  defendants 
cite  the  following  cases:  Black  v.  Coan,  48 
Ind.  385;  Kosenberger  v.  Keller,  33  Grat. 
489;  Boon  v.  McHenry,  56  Iowa,  202,  7  N. 
W.  Rep.  503;  Fritz  v.  Pusey,  31  Minn.  868, 
18  N.  W.  Rep.  94;  Ogden  v.  BaU,  36  N.  W. 
Rep.  344.  The  judgment  of  the  court  be- 
low will  be  reversed,  and  cause  remanded 
for  a  new  trial.  All  the  justices  concur- 
ring. 

Ex  parte  Curnow.    (No.  1,323.) 
{Supreme  Court  of  Nevada.    June  33,  1890.) 

Homicide — Indictment — A8aA.ui.T  witb  Intent 
TO  Kill. 
Under  an  indictment  for  murder  defendant 
may  be  convictod  of  assault  with  intent  to  kill 
under  Gen.  St.  Nev.  S  4292,  providing  that  the 
defendant  may  be  found  guilty  of  any  offense 
necessarily  inoladed  in  that  charged  in  the  indict- 
ment, or  of  an  attempt  to  commit  the  offense 
charged. 

On  application  tor  wtitot  habeas  corpus. 
Baker  &  Wives,  for  petitioner.     Peter 
Breen,  Dist.  Atty.,  for  the  State. 

Hawley,  C.  J.  Petitioner  wa«  Jointly 
Indicted  with  William  Curnow  for  the 
crime  of  murder.  The  charging  porldon  of 
the  indictment  is  as  follows:  "That  here- 
tofore, to-wit,  on  or  about  the  18th  day 
of  September,  A.  D.  1889,  •  •  •  in  the 
county  of  Eureka,  state  of  Nevada,  the 
said  defendants,  William  Curnow  and 
Nicholas  Curnow,  did  then  and  there  lelo- 
niously,  unlawfully,  premeditatedly,  and 
with  malice  aforethought,  shoot  and 
wound  one  William  Courtney  and  inflict 
upon  the  body  of  him,  the  said  WiUlam 
Courtney,  a  mortal  wound,  of  which  mor- 
tal wound  the  said  William  Courtney. 
•  •  ♦  on  or  about  the  18th  day  of  Oc- 
tober, A.  D.  1889,  •  •  •  dled.'^'  They 
were  jointly  tried  under  this  indictment 
and  found  "guilty  of  an  assault  with  in- 
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tent  to  kill, "  and  upon  this  conviction  the 
court  sentenced  f'ls  petitioner  to  six  years' 
Imprisonment  In  the  state  penitentiary, 
where  he  is  now  confined.  Petitioner  con- 
tends that  his  imprisonment  is  illef^al,  be- 
cause, au  he  claims,  the  verdict  is  absolutely 
void,  and  that  the  court  had  no  Jurlsdic- 
tlon  to  impose  such  a  sentence. 

Is  the  verdict  rendered  by  the  jury  re- 
sponsive to  the  issues  raised  by  the  indict- 
ment? Can  a  delendant  under  an  indict- 
ment for  murder  be  convicted  of  any  offense 
less  than  manslaughter?  The  answer  to 
these  questions  deiiends  to  some  extent 
upon  the  evidence  that  was  submitted  at 
the  trial,  and  It  is  questionable,  to  say  the 
least,  whether  under  the  writ  of  habeas 
corpus  they  can  be  reviewe<l  where  the 
petition  simply  sets  forth  the  Indictment 
and  verdict.  It  may  be  that  under  the 
proofs  in  this  case  the  verdict  was  con- 
trary to  law,  wholly  unwarranted  and  un- 
authorized by  the  evidence.  The  only  ques- 
tion, however,  which  we  are  called  upon 
to  determine  in  this  proceeding  is  whether 
in  any  conceivable  case,  under  any  pos- 
sible state  of  facts,  such  a  verdict  can  be 
sustained  upon  a  charge  of  murder  in  the 
foi-m  mentioned  in  the  indictment.  It  it 
can,  then  it  is  admitted  that  petitioner 
should  be  remanded  to  the  custody  of  the 
warden  of  the  stnte-pidson.  Our  statute 
provides  that  "in  all  cases  the  defendant 
may  be  found  guilty  of  any  offense  the 
commission  of  which  is  necessarily  Included 
In  that  with  which  he  is  charged  in  the  in- 
dictment, or  may  be  found  guilty  of  an  at- 
tempt to  commit  the  offense  charged." 
Gen.  St.  §  4292.  It  must  be  admitted  that 
there  are  many  cases  where  the  crime  of 
an  assault  with  intent  to  Itill  is  not  nec- 
essarily included  in  the  crime  of  murder. 
A  defendant  may,  in  certain  cases,  be  con- 
victed of  murder  In  the  first  degree  when 
the  evidence  clearly  shows  that  there  was 
no  intent  whatever  upon  the  part  of  the 
defendant  to  kill  the  deceased.  If  a  defend- 
ant sets  fire  to  a  house,  without  any 
knowledge  that  it  is  inhabited  by  any 
human  being,  with  the  Intent  only  to  com- 
mit the  crime  of  arson,  and  a  person  there- 
in was  killed  by  the  burning  of  the  house, 
the  defendant  could  be  indicted  and  found 
guilty  ol  murder.  Id.  §  4620.  So  in  all  the 
cases  enumerated  in  section  17  of  the  act 
concerning  crimes  and  punishment  where 
the  killing  is  committed  In  the  perpetra- 
tion, or  attempt  to  perpetrate,  any  arson, 
rape,  robbery,  or  burglary.  Id.  §4581.  This 
Is  precisely  what  was  meant,  and  all  that 
was  decided,  in  State  v.  Lopez,  15  Nev.  418, 
cited  by  petitioner,  wherein  It  was  said 
that  under  this  statute  "there  may  be 
murder  without  any  intent  to  kill. " 

There  are  other  cases,  that  need  not  be 
here  enumerated,  where  a  conviction  for 
mnrder  could  be  sustained  against  a  de- 
fendant without  any  direct  proof  ol  an  in- 
tent on  his  part  to  kill,  murder  being  the 
natural  result  and  consequence  of  his  un- 
lawful act.  But  the  assault  and  the  In- 
tent with  which  the  assault  Is  committed 
by  the  defendant  are,  in  a  majority  of 
cases,  essential  links  In  the  chain  of  evi- 
dence necessarily  Included,  as  material  in- 
gredients constituting  thecrimeof  murder. 
These  acts,  being:  Included  as  a  part  of  the 


entire  transaction,  must  necessarily  be 
considered  in  determining  thecrime,  if  any, 
committed  by  the  defendant.  If  the  crime 
of  which  the  defendant  is  convicted  can  be 
legally  carved  out  of  the  crime  of  which 
he  is  Indicted,  the  verdict  is  not  void.  In 
all  cases  of  murder,  where  the  injury  in- 
flicted by  the  defendant  Is  the  mediate  or 
immediate  cause  of  the  death,  the  jury 
would  only  be  justified,  under  an  indict- 
ment for  murder.  In  finding  the  defendant 
guilty  ol  murder  in  the  first  degree,  mur- 
der in  the  second  degree,  or  manslaughter. 

In  People  v.  Adams,  where  the  delend- 
ant was  indicted  for  murder,  and  convict- 
ed of  assault  and  battery,  the  supreme 
court,  upon  appeal,  said :  "It  is  certainly 
a  little  singular  that  an  assault  which  Is 
followed  by  death  as  its  result  should  be 
regarded  as  anything  but  homicide.  If  a 
crime  at  all,  it  must  have  been  murder  or 
manslaughter,  and  a  verdict  clearing  a 
party  from  that  guilt  is  not  In  accordance 
with  common  sense.  "  52  Mich.  25, 17  N.  W. 
Rep.  226.  But  let  us  suppose  a  case  where 
the  deceased  Is  assaulted  by  the  defendant 
with  the  intent  to  kill  him,  and  the  de- 
ceased dies  within  a  year  and  a  day  there- 
after, and  the  defendant  is  indicted  for  the 
murder  upon  the  theory  of  tlie  prosecu- 
tion, that  the  death  was  the  result  of  the 
injuries  inflicted  by  the  assault;  but  upon 
the  trial  the  evidence  upon  the  part  of  the 
defendant  shows,  to  the  satisfaction  ot 
the  jury,  that  the  deceased  did  not  die  from 
the  effects  of  the  wound,  but  from  other 
causes  entirely  independent  of  the  effects  ol 
the  assault.  Would  not  the  jury,  in  such 
a  case,  be  authorized  to  find  the  defendant 
guilty  of  an  assault  with  Intentto  kill?  In 
such  a  case,  would  not  the  crime  of  an  as- 
sault with  intent  to  kill  be  necessarily  In- 
cluded in  the  higher  offense  with  which  he 
was  charged  in  the  indictment?  Should 
the  defendant,  in  such  a  case,  after  his 
conviction  of  the  lesser  crime,  be  dis- 
charged, or  held  In  thecustody  of  the  sher- 
iff to  answer  before  another  grand  jury 
for  the  crime  for  which  the  jury,  on  his 
trial  for  murder,  found  he  was  guilty? 
Could  not  the  deff'udnnt,  if  he  was  subse- 
quently indicted  for  the  lesser  crime,  plead 
that  he  had  been  placed  in  jeopardy  for 
the  same  offense  by  his  former  trial  upon 
the  indictment  for  murder? 

The  questions  involved  in  this  proceed- 
ing have  never  been  decided  in  this  state, 
and  it  is  only  In  rare  and  exceptional  cases 
that  they  are  liable  to  be  raised.  There 
are,  however,  cases  In  this  and  other 
states  where  analogous  principles  have 
been  either  decided  or  discussed  which 
have  a  direct  bearing,  more  or  less,  upon 
the  subject.  The  principles  involved  are 
not,  therefore,  entirely  new,  novel,  start- 
ling, or  monstrous  in  their  character.  In 
State  V.  Robey  the  delendant  was  indicted 
lor  an  assault  with  intent  to  murder,  and 
was  found  guilty  of ''an  assault  with  a 
deadly  weapon,  with  Intent  to  inflict  bod- 
ily injury."  The  indictment  charged  that 
Robey,  "  without  authority  of  law,  and 
with  malice  aforethought,  did  shoot  at 
William  Newsom,  with  a  shotgun  loaded 
with  leaden  bullets,  with  intent  to  kill 
him."  It  was  claimed  that  the  indict- 
ment would  notsustalu  the  verdict  be- 
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cause  it  did  not  charge  an  Intent  to  do 
bodily  Injury.  This  court,  after  reviewing 
several  authorities,  said:  "After  a  care- 
ful consideration  of  this  appeal,  we  are  of 
theopiniontbat  the  Judgment  Is  suHtalned 
alike  by  reason  and  authority.  The  de- 
fendant was  fnlly  Informed  by  the  indict- 
ment of  the  charge  against  him  and  of  the 
means  employed  in  committing  it.  He  is 
accused  of  intent  to  murder  by  shooting. 
Murder  by  shooting  cannot  be  effected 
without  bodily  injury.  The  offense  of 
which  he  was  convicted  is  therefore  neces- 
sarily embraced  in  the  one  charged.  By 
the  Indictment  he  is  charged  with  the  par- 
ticular act  of  which  he  was  convicted,  but 
in  a  higher  grade  of  crime. "  8  Nev.  321,  and 
authorities  cited.  In  People  v.  Prague, 
similar  In  all  respects  to  the  Robey  Case, 
recently  decided  by  the  supreme  court  of 
Michigan,  the  court  said :  "  Where  the  of- 
fense embraces  different  degrees,  and  the 
highest  degree  is  charged,  it  has  been  held 
that  the  i)er8on  charged  may  be  convicted 
of  any  of  the  lesser  degrees.  Thus,  if 
charged  with  murder  in  the  first  degree, 
he  may  be  convicted  of  murder  in  the  sec- 
ond degree,  or  of  manslaughter,  or  of  as- 
sault and  battery.  The  reasons  are  that 
the  offense  springs  from  the  same  transac- 
tion, and  is  supported  by  the  same  class 
of  testimony."  40  N.  W.  Rep.  24.3.  In 
State  v.  Smith  the  court  declined  to  pass 
upon  the  question  whether  a  defendant 
could,  in  any  case,  under  an  indictment 
for  murder,  be  convicted  of  a  simple  as- 
sault, as  it  was  not  involved  In  the  case. 
It  was,  however,  said  that  the  only  theory 
upon  which  defendant  could  have  been  ac- 
quitted of  the  homicide  and  convicted  of 
assault  "Is  that  the  wound  inflicted  was 
not  the  cause,  mediate  or  immediate,  of 
the  death,  a  theory  which  derives  no 
countenance  from  the  testimony. "  10  Nev. 
124.  In  Wilson  v.  State,  where  it  was  held 
that  the  defendant  could  not,  under  the 
charge  of  murder,  be  convicted  of  "cruel 
and  unusual  treatment  of  a  slave, "the 
court  said  :  "  If  a  case  shall  arise  in  which 
a  party  has  made  an  unlawful,  felonious 
assault  on  another.  Inflicting  a  wound, 
and  death  follows  the  woundiug,  but 
from  the  evidence  the  Jury  are  unable  to 
say  that  the  wounding  caused  the  death, 
yet,  if  the  eviden'^e  shall  clearly  satisfy 
them  that  the  assault  was  made  with  the 
intent  of  taking  life,  a  case  may  be  pre- 
sented authorizing  the  courts  to  punish 
for  the  assault  with  the  intent  to  commit 
murder  upon  an  indictment  charging  the 
commission  of  the  offense.  The  record, 
however,  does  not  present  such  a  case, 
and  its  discussion  would  be  premature  at 
this  time. "  29  Tex.  ^45.  Bishop  says  that 
"If  the  Indictment  is  for  murder,  the  ver- 
dict, when  the  prisoner  is  found  guilty, 
may  be  either  for  murder  or  manslaugh- 
ter. If  the  indictment  charges  an  assault, 
as  most  indictments  for  murder  do,  the 
verdict  may  even  be  for  the  simple  assault, 
or  for  a  simple  assault  and  battery,  if  the 
allegation  includes  also  a  battery,  except 
where  the  common-law  rule  prevails,  that 
there  can  be  no  conviction  of  a  misde- 
meanor on  an  indictment  for  a  felony." 
2  Ulsh.  Crim.  Proc.  §  639.  In  Com.  v. 
Roby,  12  Pick.  604.  cited  and  relied  on  bv 


petitioner,  Chief  Justice  Shaw  was  of 
opinion  that  the  rule  of  the  common  law, 
as  stated  In  the  last  clause  of  the  above 
section  from  Bishop,  did  not  result  from 
considerations  peculiar  to  the  adminis- 
tration of  justice  In  England,  "but  from 
the  broader  consideration,  that  the  of- 
fenses are,  In  legal  contemplation,  essen- 
tially distinct  In  their  nature  and  charac- 
ter, and  that  this  is  manifest  from  an  ex* 
aminatiou  of  the  authorities."  Entertain- 
,  ing  this  view,  he  held  that  "in  no  case 
could  a  party  on  trial  for  tiie  one  be  con- 
victed of  the  other. "  There  are  many  cases 
which  declare  that  the  reason  upon  which 
the  qualification  of  the  role  was  founded 
was  that,  upon  a  trial  for  misdemeanor 
in  England,  the  defendant  had  the  privi- 
lege of  making  a  defense  by  counsel,  to 
have  a  copy  .^f  the  charge  against  him, 
and  a  special  jury,  which  were  not  al- 
lowed In  cases  of  felony.  In  this  country 
the  rights  of  thedefendant  to  afair  and  im- 
partial trial  are  as  full  and  complete,  and 
In  some  respects  greater,  on  a  trial  for  fel- 
ony as  in  cases  of  misdemeanor.  Hence, 
in  many  of  the  states,  the  qnailflcation 
stated  by  Bishop  has  been  departed  from, 
upon  the  ground  that,  the  reason  for  it 
ceasing,  the  qualification  ceased  with  it.  In 
other  states  the  qualification  has  been 
abolished  by  statute.  It  has  also  been  so 
a  bolished  in  England .  There  are,  ho  wever, 
a  few  states  that  still  adhere  to  the  old 
common-law  rule  upon  the  subject.  What- 
ever the  weight  of  authority  may  have 
been  at  the  time  the  Roby  Case  In  Massa- 
chusetts was  decided,  in  1832,  we  are  of 
opinion  that  the  views  expressed  by  Chief 
Justice  Shaw  are  not  sustained  by  the 
weight  of  the  authorities  as  they  exist  at 
the  present  time.  Hanna  v.  People,  19 
Mich.  318;  Stapp  v.  State,  8  Tex.  App.  144; 
1  Bish.  Crim.  Law,  §  804  et  seq.,  and  au- 
thorities  there  cited.  But,  in  any  event, 
that  question  is  not  directly  presented  in 
this  case,  as  the  crime  of  which  petitioner 
was  convicted  is  of  the  same  generic  rlasa 
as  that  charged  in  the  Indictment,  to-wit, 
a  felony.  In  Wright  v.  State  the  court 
said:  "Assault  and  battery,  which  is 
simply  a  misdemeanor,  is  not  Included  in 
any  of  the  degrees  of  homicide.  The  mis- 
demeanor is  merged  in  the  felony.  The 
assault  •  •  •  which  results  in  death 
must  belong  either  to  felonious  homicide, 
embraced  In  murder  or  manslaughter,  or 
to  justifiable  or  excusable  homicide,  as  the 
execution  of  a  felon  by  due  course  of  law, 
or  In  a  proper  measure  of  eelf-defeuse.  In 
either  event,  the  simple  assault  and  bat- 
tery no  longer  remains,  as  such,  to  be 
punished.  It  is  either  merged,  justified, 
or  excused. "  5  Ind.  528.  But  it  must  be 
noticed  that  this  Indiana  case — like  the 
case  of  People  v.  Adams,  52  Mich.  24, 17 
N.  W.  Rep.  226,  where  it  was  held  that 
an  indictment  charging  murder.  In  the 
abbreviated  statutory  form,  would  not 
sustain  a  verdict  for  the  offense  of  assault 
and  battery— relates  to  that  class  of  cases 
to  which  we  have  heretofore  referred, 
where  death  resulted  from  the  Injuries  in- 
flicted by  the  assault.  It  will,  for  this  rea- 
son, readily  be  seen,  as  before  stated,  that 
the  decisions  in  this  class  of  cases  have  no 
application  (certainly  no  binding  force)  to 
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a  case  like  the  one  we  bbve  auppowd  to 
exist,  -where  the  death  of  the  deceased  was 
not  the  mediate  or  Immediate  resnlt  of  the 
assault,  etc. 

It  has  frequently  been  decided  that  a  de- 
fendant Indicted  for  rape  may  be  found 
guilty  of  an  assault  with  intent  tocomniit 
rape,  or  a  simple  aBsanlt,  upon  the  reason 
that  these  minor  offenses  were  necessarily 
included  in  the  crime  of  rape.  The  ques- 
tion, however,  does  not  solely  depend  up- 
on the  averments  in  the  indictment,  but 
also  upon  the  character  of  the  evidence  at 
the  trial,  as  cases  have  arisen  where  the 
facts  showed  that  the  assault  was  not  a 
necessary  infrredlent  of  the  crime  of  rape, 
or  attempted  rape.  State  v.  Pickett,  11 
Nev.  259.  The  reason  why  a  d^endant 
indicted  in  the  ordinary  form  for  murder 
may  be  convicted  of  manslaughter  is  that, 
if  the  averment  that  the  killtnK  was  with 
malice  atorethought  be  negatived  or 
stricken  from  the  indictment,  there  still  re- 
mains a  Bufflcient  charge  of  manslaughter. 
To  constitute  the  crime  of  an  assault  with 
intent  to  murder,  every  ingredient  of  mur- 
der must  be  present  except  the  death  of 
the  party  assaulted.  In  an  indictment  for 
murder  It  is  not  necessary  that  the  assault 
with  intent  to  kill  should  be  expressly 
charged  in  formal  words.  It  is  sufficient, 
in  the  case  we  have  supposed.  If  the  mur- 
der charged  necessarily  includes  the  as- 
sault. In  determining  the  question  wheth- 
er, nnder  such  an  indictment,  a  verdict  for 
the  lo-wer  offense  can  be  sustained,  courts 
should  look  at  the  evidence  submitted  at 
the  trial,  as  well  an  to  the  language  of  the 
charge  contained  in  the  Indictment.  It 
has  been  decided  that  a  defendant  may  be 
loand  guilty  of  murder  in  the  first  degree 
upon  the  finding  of  the  jnry  that  he  killed 
the  deceased  in  the  perpetration  of  rob- 
bery, or  rape,  etc.,  without  any  all^a- 
tion  of  thatfactintheindictment.  The  in- 
dictment In  the  case  of  State  v.  Gray  sim- 
ply charged  that  defendant,  "  without  au- 
thority of  law,  and  with  malice  afore- 
thought, killed  R.  H.  Scott,  by  shooting 
him  with  a  shotgun."  No  question  was 
raised  in  that  case  as  to  the  sufficiency  of 
the  Indictment;  but  the  verdict,  as  well 
as  certain  instructions  given  by  the  court, 
was  sustained  apon  the  sole  ground  that 
the  murder  was  committed  by  the  defend- 
ant while  attempting  to  commit  a  rob- 
bery. 19Nev.ai3,  S  Pac.Rcp.456.  Instate 
v.  Johnson  the  indictment  contained  two 
counts,  each  alleging  premeditation,  delib- 
eration, and  other  necessary  ingredients  of 
murder  in  the  first  degree.  There  was  no 
averment  In  either  count  that  the  murder 
was  committed  in  the  perpetration  of  a 
robbery.  The  trial  court,  as  In  the  Gray 
Case,  instructed  the  jury  that,  if  they  fuund 
from  the  evidence  that  the  killing  wns 
done  in  the  perpetration  of  a  robbery,  it 
was  murder  in  the  first  degree.  Upon  ap- 
peal it  was  argued  that.  In  the  absence  of 
an  allegation  in  the  indictment  that  the 
killing  was  done  in  the  perpetration  of  a 
robbery,  the  finding  of  such  fact  would  not 
authorize  n  verdict  for  murder  In  the  first 
degree.  The  supreme  court  snld :  "  We 
are  of  a  dlflerent  opinion.  The  indictment 
sufficiently  alleges  that  thekllling  amount- 
ed to  uiui*der  in  the  firat  degree.  It  was 
v.24p.no,7— 28 


not  necessary  to  allege  the  facts  and  c1r> 
cumstances  attending  the  crime.  The  in- 
dictment sufficiently  supported  proof  of 
facts  which  constituted  the  killing  mur- 
der in  the  first  degree,  and  under  it  proof 
was  competent  to  show  that  the  crime 
was  committed  in  the  perpetration  of  rob- 
bery." 72  Iowa,  400,  84  N.  W.  Rep.  177. 
See  also.  Graves  v.  State,  46  N.  J.  Law, 
347 ;  Titus  v.  State,  49  N.  J.  Law,  89,  7  Atl. 
Rep.  621.  Now,  it  being  true  that  none  of 
the  rights  or  privileges  of  the  defendant, 
guarantied  by  the  provisions  of  the  con- 
stitution, are  violated,  or  any  recognized 
rule  of  law  disregarded,  by  convicting 
blm  of  murder  in  the  first  degree  upon 
proofs  that  the  crime  was  committed  in 
an  attempt  to  commit  robbery,  under  an 
Indictment  wliich  described  the  crime  in 
the  abbreviated  statotoi-y  form,  how  can 
It  consistently  be  claimed  that  such  rights 
and  privileges  are  violated  when  he  iscon- 
vlcted  of  a  lesser  offense,  the  Ingredients  of 
which  are  included  In  the  ch  arge  of  murder? 
If  the  Indictment  need  not  In  formal  terms 
state  the  attempt  to  commit  robbery  in 
the  one  case,  why  should  it  be  necessary 
to  allege  the  assault  with  Intent  to  kill  in 
the  other?  Is  not  the  defendant,  in  either 
C6kse,  under  an  Indictment  in  proper  statu- 
tory form,  duly  informed  of  the  nature  and 
cause  of  the  accusation  against  him?  In 
Graves  v.  State,  supra,  the  court  said: 
"When  the  legislatnre,  commendably  sim- 
plifying the  form  of  the  Indictment,  provid- 
ed that  incharglng  the  crime  itshould  not 
be  necessary  to  set  forth  the  manner  in 
which,  or  the  means  whereby,  the  death 
was  caused, but  that  itshould  besuiBcient 
to  chaTv:e  that  the  defendant  willfully, 
feloniously,  and  of  his  malice  afore- 
thought, killed  and  murdered  thedeceased, 
it  merely  provided  that  in  a  charge  of 
murder,  a  crime  well  understood  and  de- 
fined In  the  law,  It  should  be  enough  to 
charge  the  crime  in  language  sufficient  to 
designate  it.  It  also  provided  that,  If  the 
Jury  should  find  the  accused  guilty  of  mur- 
der, they  should,  by  their  verdict,  say 
whether  It  was  murder  of  the  first  or  sec- 
ond degree.  •  •  •  The  statute  did  not 
make  murder  of  the  first  degree  a  separate 
and  distinct  crime  from  murder  of  the  sec- 
ond, but  murder  of  each  grade,  after  the 
passage  of  the  statute,  continued  to  be,  as 
It  had  theretofore  been,  the  crime  of  mur- 
der. The  indictment  In  the  statutory 
form  Is  for  the  crime  of  murder,  without 
regard  tothedegree.  Undersuch  an  indict- 
ment, the  defendant  Is  not  only  Informed 
of  the  nature  and  cause  of  the  accusation, 
but  Is  apprlMcd  of  what  It  Is  exactly.  It 
is  a  charge  of  murder,  and  the  cause  the 
willful  and  felonious  killing,  by  him,  of  the 
deceased,  of  his  malice  aforethought.  The 
offense  for  which  he  is  called  to  answer  is 
charged  in  the  indictment.  It  is  murder. 
According  as  he  shall  or  shall  not  bo 
proved  to  have  committed  the  crime  of 
murder,  he  will  be  convicted  or  acquitted ; 
and,  if  convicted,  according  as  it  shall  be 
proved  that  he  committed  It  undercircum- 
stances  which  characterise  the  one  degree 
or  the  other,  so  It  will  be  found  or  ad- 
jurtgPd  with  a  view  to  his  punishment, 
and  he  will  l>e  punished  accordingly."  45 
N.  J.  Law,  358. 
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It  waB  unnecessary,  In  thelndictmcntfor 
murder  af^alnst  petitioner,  to  allege  an  as- 
sault with  intent  to  kill,  in  formal  and  ex- 
prees  terms,  but  under  the  averments  in 
the  indictment  all  the  facts  and  circum- 
stances in  relation  to  the  shooting  of  the 
deceased  could  be  Riven  in  evidence  at  the 
trial.  The  real  questions,  therefore,  are, 
as  before  stated,  (1)  whether  the  proofs 
upon  the  trial  showed  that  there  was  an 
assault  with  intent  to  kill  the  deceased ; 
and,  (2)  if  there  was  such  an  assault, 
whether  that  offense  is,  upon  the  facts, 
necessarily  included  in  the  charge  set  out 
in  the  indictment. 

Supposing,  as  we  have,  that  the  facts  of 
the  case  tended  to  show  that  the  death  of 
Courtney  was  not  In  any  manner  to  be  at- 
tributed to  the  wound  lnfiicte<l  by  the 
shooting,  we  proceed  to  consider  the  cases 
which  are  directly  in  point.  In  State  v. 
Scott,  24  Vt.  127,  the  evidence  was  consid- 
ered iiisutficient  to  show  that  the  death  of 
the  decenned  i-esulted  from  the  beating 
and  wounding  by  Scott,  but  might  have 
resulted  from  otlier  causes.  It  was.  held 
that  the  defendant,  who  was  indicted  for 
manslaughter,  might  proi)erly  be  convict- 
ed of  assault  and  battery,  although  the 
indictment  did  not  contain  any  count  spe- 
cially charging  the  less  offense.  In  Stapp 
v.Stiite  the  defendant  was  indicted  for  the 
murder  of  one  Finley,  and  upon  the  trial 
was  convicted  of  an  assault  with  Intent 
to  murder.  The  question  whether  such  a 
conviction  could  be  sustained  was  re- 
viewed at  considerable  length.  The  court 
said :  "  After  a  careful  examination  and 
consideration  of  the  briefs  and  oral  argu- 
ment of  counsel,  and  the  authorities  cited, 
we  believe  that  an  indictment  for  murder 
includes  an  indictment  for  an  assault  witli 
Intent  to  murder. "  3  Tex.  App.  146.  This 
conchision  was  partly  arrived  at  by  rea- 
son of  the  language  used  in  paragraphs  ((, 
7,  art.  3096.  Pasch.  Dig.,  which  is  as  fol- 
lows: "(6)  Every  offense  against  the  per- 
son includes  within  it  assaults  with  intent 
to  commit  said  offense,  when  such  assault 
is  a  violation  of  the  penal  law.  (7)  Every 
offense  includes  within  it  an  attempt  to 
commit  the  offense  when  such  attempt  is 
made  penal  by  law. "  These  paragraphs 
do  not,  in  our  opinion,  furnish  any  givat- 
er  support  for  such  a  conviction  than  the 
provisions  of  our  own  statute,  and  all  the 
reasoning  of  the  court,  and  facts  of  the 
case,  are  directly  applicable  to  the  ques- 
tions we  are  considering  and  the  case  we 
are  supposing.  The  question  was  niised 
bj'  the  evidence  at  the  trial  whether  Fin- 
ley  died  from  the  wounds  Inflicted  by 
Stapp,  or  whether  his  death  was  to  be  at- 
tributed "entirely  to  engorgement  of  the 
lungs,  produced  by  intoxication  and  ex- 
posure, and  the  antecedent  predisposition 
to  pneumonia. "  Upon  this  state  of  the 
testimony,  under  an  indictment  for  munler 
bystabbinsrwith  a  knife. thecourtcharired 
the  jury  "that  if  they  acquitted  the  defend- 
ant of  the  three  degrees  of  homicide, — 
murder  in  the  first  degree,  in  the  second 
degree,  and  manslaughter,— that  then 
they  could  consider  whether  the  defendant 
was  guilty  of  assault  to  murder."  After 
a  definition  of  the  several  degrees  of  homi- 
cide the  court  further  charged  tlie  jury  as 


follows:  "Should  yon  not  believe  beyond 
b  reasonable  doubt  that  the  defendant  is 
guilty  of  either  murder  in  the  first  or  the 
second  degree,  or  of  manslaughter,  but 
should  you  believe  beyond  such  a  reasona- 
ble doubt  that  he  Is  guilty  of  an  assault 
with  intent  to  murder,  you  should  so  find." 
The  court,  after  declaring  that  the  allega- 
tions in  the  Indictment  were  sufficiently 
comprehensive  to  charge  an  assault  with 
Intent  to  murder,  said:  "In  the  case  at 
bar  the  injury  appears  to  have  been  inflict- 
ed with  deliberate  design,  and  in  a  vital 
part,  with  a  knife,  charged  to  be  a  deadly 
weapon.  In  a  manner  and  under  circum- 
stances [as  the  jnry  doubtless  concluded] 
calculated  to  Induce  the  belief  that 
the  accused  intended  to  take  life,  and 
without  any  extenuating  circumstances. 
We  tiilnk  that  the  charge  of  the  court  up- 
on the  offense  of  an  nsHanlt  with  intent  to 
murder  was  sufficiently  specific.  Taking 
tlie  charge  as  a  whole.  It  was  a  clear  and 
able  exposition  of  tne  law  applicable  to 
the  case,  and  was  not  calculated  to  mis- 
lead the  Jury.  The  verdict  of  the  Jury  was 
fully  authorized  by  the  evidence.  •  •  • 
If  the  defendant  was  surprised  by  the 
charge  of  the  court,  we  cannot  relieve  hini. 
He  was  called  upon  by  the  indictment  to 
meet  every  offense  included  in  it.  If  the  in- 
terpretation given  to  the  statute,  both  by 
the  district  court  and  this  court,  is  'an  in- 
terpretation against  public  policy,' the  leg- 
islative department  of  the  government  is 
theone  to  go  to  tohnvethe  evil  corrected." 
The  legislature,  desiring  to  place  this  ques- 
tion beyond  all  cavil,  subsequently  amend- 
ed the  statute  by  providing,  in  express 
terras,  that  murder  includes  assault  with 
intent  to  murder,  and  that  assaults  with 
intent  to  commit  any  felony  Include  all 
assaults  of  an  inferior  degree.  Code  Crim. 
Proc.  Tex.  art.  714. 

In  Bean  v.  State  the  indictment  charged 
the  defendant  with  murder  In  the  second 
degree,  and  he  was  convicted  of  an  "ag- 
gravated assault  and  battery,"  and,  not- 
withstanding the  express  provisions  of 
the  Code.it  was  contended  by  counsel  that 
the  conviction  could  not  be  sustained  be- 
cause the  essential  elements  of  the  latter 
offense  were  not  set  out  nor  embraced  in 
the  charge  in  the  indictment.  The  court, 
in  reviewing  this  question,  said:  "Inde- 
pendently of  this  artlcle714,  we  are  further 
of  opinion  that  tlie  indictment  in  this  case 
is  sufficient,  even  in  setting  forth  the  of- 
fense of  an  aggravated  assault  and  bat- 
tery, under  the  seventh  subdivision  of  ar- 
ticle 488  of  the  Penal  Code,  which  makes 
an  assault  aggravated  'when  a  serious 
bodily  injury  Is  Inflicted  upon  the  person 
assaulted."  Now,  the  indictment  charges 
that  the  appellant  killed  and  murdered 
the  deceased  by  *  striking,  beating,  bruis- 
ing, and  wounding  him  with  a  stick.'  It 
is  clear  that  he  could  not  have  done  this 
without  inflicting  serious  bodily  Injury 
upon  him.  It  is  true,  the  exact  statutory 
words  which  we  have  quoted  are  not  used 
in  the  indictment,  but  the  substituted 
words  are,  if  tio'.  equivalent,  certainly  of 
more  extensive,  signification  than  the  stat- 
utory words,  and  this  is  all  that  is  re- 
quired. "  25  Tex.  App.  35,5,  8  S.  W.  Rep.  278. 
In  Davia  v.  State  the  defendant  was  In- 
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dieted  for  murder,  charged'  to  hare  been 
committed  by  shooting;  the  deceased  with 
a  gan,  and  was  convicted  of  an  assault 
with  intent  to  kill.  The  statute  of  Arkan- 
sas is  not  essentially  different  in  sub- 
stance from  the  statute  of  our  state.  The 
court,  upon  the  questions  applicable  to 
this  case,  said :  "An  assault  with  intent 
to  kill,  though  a  felony  by  our  law,  is  not 
one  of  the  degrees  of  homicide,  but  it  is  an 
attempt  to  commit  murder,  and  is  virtu- 
ally included  in  every  murder  that  is  com- 
mitted by  violence.  All  the  elements  of 
murder,  except  tbe  actual  killing,  must 
conspire  to  constitute  the  crime.  *  •  * 
We  therefore  conclude  that,  following  the 
analog:ies  of  tbe  previous  decisions  of  this 
court,  reinforced,  as  they  are,  by  direct 
provisions  of  the  (Mminal  Code,  if  the 
proof  fails  to  establish  all  the  allegations 
of  the  indictment  so  s»  to  wan-ant  a  con- 
viction of  the  offense  presented,  but  at  the 
same  time  shows  the  defendant  is  guilty 
of  a  substantial  crime  necessarily  con- 
tained In  the  terms  of  the  indictment,  be 
may  be  found  guilty  of  the  minor  offense. 
Cases  may  readily  be  supposed  where  any 
other  rule  would  operate  to  defeat  justice; 
as,  if  the  proof  should  show  that  the  per- 
son alleged  to  have  been  murdered  was 
not  in  reality  dead,  or  that  he  died  after 
the  lapse  of  more  than  a  year  and  a  day, 
or  from  other  causes  than  tbe  wounds  in- 
flicted by  the  accused.  •  •  *  The  pre- 
sent indictment  is  in  the  abbreviated  code 
form,  and  does  not  in  terms  charge  an  as- 
sanlt  upon  tbe  person  of  Adams,  as  the 
common-law  form  does.  Yet,  as  it  sufH- 
ciently  charges  murder  in  the  second  de- 
gree, and  as  the  offense  for  which  the  pris- 
oner was  convicted  is  necessarily  included 
In  that  charged,  it  may  suffice  for  the 
purpose,  though  there  be  no  words  specif- 
ically designating  the  offense  so  included." 
45  Ark.  46».  In  Smith  v.  State  the  defend- 
ant was  indicted,  with  two  other  persons, 
for  the  murder  of  S.  fi.  Oanthrnn.  The 
indictment,  as  in  this  case,  charged  that 
tbe  o&ense  was  committed  by  shooting  the 
deceased  with  a  gun.  There  was  testi- 
mony tending  to  show  that  Canthronmay 
have  died  from  the  effects  of  pneumonia 
Instead  of  from  the  wound.  There  was 
also  testimony  tending  to  show  that  the 
wound  Inflicted  by  the  defendant  was  like- 
ly to  bruise  the  lung  and  cause  pneumo- 
nia. The  defendant  was  convicted  of  mur- 
der in  the  first  degree.  Upon  appeal  he 
claimed  that  the  court  erred  in  refusing  to 
S^ve  the  following  instruction:  "If  the 
Jury  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  the  defendant  par- 
ticipated in  tbe  shooting  of  deceased,  but 
fall  to  find  tbat  death  resulted  from  said 
wound,  they  may  find  defendant  guilty  of 
an  assault  with  Intent  to  kill,  but  not  of 
marder  or  manslaughter."  Tbe  court 
said:  "It  is  most  probable  from  the  testi- 
mony that  Canthron  died  from  pneumonia 
or  congestion  of  the  lung,  caused  by  the 
wound  inflicted  by  the  appellant,  or  so 
aggravated  by  it  as  to  hasten  death.  In 
either  event,  the  wound  should  be  regard- 
ed as  the  juridical  cause  of  death,  and  the 
Srisoner  held  to  the  consequences.  •  ♦  * 
ut,  in  determining    whether  the  court 


ought  or  ought  not  to  have  instructed  the 
jury  on  the  question  of  a  lower  offense  in- 
cluded in  the  greater  charge,  we  look  to 
the  record  only  t«)  see  if  there  is  any  testi- 
mony to  base  it  on.  Fngg  v.  State,  G(y 
Ark.  506,  8  S.  W.  Rep.  829.  We  do  not  stop 
to  weigh  it,  and  thus  try  to  ascertain 
what  effect,  if  any,  it  might  have  had 
with  the  jury.  Where  the  defendant  is 
shown  to  have  inflicted  a  malicious 
wound,  and  the  proof  shows  that  death 
ensues  from  it,  and  he  seeks  to  evade  the 
consequences  by  showing  that  his  act  was 
not  the  cause,  nor  the  cause  of  the  cause, 
of  death,  the  evidence  should  be  very  plain 
to  warrant  the  jury  in  agreeing  to  his  ver- 
sion. But,  if  there  is  any  evidence  to  sus- 
tain his  theory,  it  must  be  submitted  to 
the  jury  under  proper  Instructions  from 
the  court.  The  court  has  no  discretion  to 
withhold  instructions  appropriate  to  any 
theory  of  the  cause  sustained  by  compe- 
tent evidence.  •  •  •  Korthe  error  Indi- 
cated, the  judgment  is  reversed. "  60  Ark. 
549,  8  S.  W.  Rep.  941.  In  State  v.  Parker, 
the  court  said :  "  It  is  urged  by  counsel  for 
defendant  that  tbe  verdict  of  guilty  of  an 
assault  with  an  intent  to  commit  a  great 
bodily  injury,  upon  the  Indictment  for 
murder,  is  unauthorized  by  law.  Code,  § 
4466,  provides  that  'the  defendant  may  be 
found  guilty  of  an  offense,  tbe  commission 
of  which  is  necessarily  Included  in  that 
with  which  he  is  charged  in  the  indict- 
ment.' It  cannot  be  doubted  that  an  as- 
sault is  Included  in  the  crime  of  murder. 
Usually  an  indictment,  in  express  words, 
charges  an  assault  with  felonious  intent. 
Of  necessity  an  assault  must  have  been 
literally  committed  in  all  cases  of  murder 
by  direct  violence.  The  intent  with  which 
the  assault  is  committed  relates  to  its 
character,  and  indicates  its  degree.  It  is 
discovered,  not  in  the  extent  or  nature  of 
tbe  violence,  but  in  the  animus  of  the  per- 
petrator. It  follows  that  an  assault, 
whether  with  an  intent  to  murder,  to 
malm,  or  to  inflict  a  great  bodily  injury, 
is  included  in  the  crime  of  murder.  It  is 
the  settled  doctrine  of  the  law  in  this  state 
tbat  an  assault  is  included  in  the  crime  of 
murder.  The  Intent  with  which  the  as- 
sault is  committed  does  not  exclude  it. 
This  case  illustrates  the  i-easonableness  of 
the  rule  we  recognize.  The  indictment  al- 
leges assault  upon  tbe  deceased,  who  was 
a  child,  the  failure  and  refusal  of  defend- 
ant to  furnish  htm  with  medical  treat- 
ment and  care,  and  the  compelling  of  the 
child  t'*  work  while  wounded  and  bruised. 
Now,  it  the  jury  found  that  death  resulted, 
not  from  the  assaults  and  treatment  re- 
ceived from  defendant,  but  from  disease, 
and  also  found  that  defendant  did  assault 
tbe  child  with  an  intent  to  inflict  a  great 
bodily  Injury, their  verdietlsauthorlzed  by 
the  law,  tbe  assault  being  included  In  the 
charge  of  murder. "  66  Iowa,  589,  24  N.  W. 
Rep.  225. 

From  this  review  of  the  authorities  it 
seems  to  us  perfectly  clear  that  petitioner 
should  not  be  either  discharged,  or  re- 
manded to  the  custody  of  the  sheriff  of 
Eureka  county.  Petitioner  Is  remanded 
to  the  custody  of  tbe  warden  of  the  state- 
prisoo. 
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Taft  V.  Pbebisio  ft  F.  R.  Co.    (No.  11,988.) 

(Sxipreme  Court  of  CcUifamia.    May  12,  1890.) 

FOWBR  OF  ATTOBNET— TBA.NSFBB  OF  STOCKS — 
COKVERSION. 

A  power  of  attorney  conferred  authority  to 
invest  money  in  securities,  and  *'to  sell,  dispose  of, 
transfer,  ana  deliver  all  or  any  of  my  interests  in 
the  capital  stock  of  any  association,  bodies  cor- 
porate, "  etc ;  also  "to  bargain  and  agree  for, 
buy,  sell,  mortgage,  hypothecate,  and  in  any  and 
every  way  and  manner  deal  in  and  with,  *  «  • 
choses  in  action."  Civil  Code  Cal.  {  824,  pro- 
vides that  the  shares  of  capital  stock  of  a  corpo- 
ration "may  be  transferred  oy  Indorsement  by  the 
signature  of  the  proprietor,  or  his  legal  repre- 
sentative, and  delivery  of  the  certificate. "  Held, 
that  the  attorney  in  fact  had  no  power  to  have 
certain  shares  of  defendant  company 's  capital  stock 
belonging  to  his  principal  transferred  to  himself 
upon  the  books  of  defendant,  without  indorsement 
of  her  name  upon  the  certificate  either  by  her,  or  by 
himself  as  her  attorney,  and  such  transfer  was  a 
conversion  by  the  company,  for  which  it  ia  liable. 

In  bank.  Appeal  from  enpertor  court, 
city  and  county  of  San  Francisco ;  T.  H. 
Reardon,  Judge. 

Jarboe  &  Harrison  and  Lloyd  <ft  Wood, 
for  appellant.  WUsoa  &  WUsoa,  tor  re- 
spondent. 

Sharpstein,  J.  On  the  22d  day  of  Octo- 
bpr,  1874,  the  plaintiff  executed  to  Arthur 
W.  Bowman,  a  power  o[  attorney,  au- 
thorixing  him  tu  transact  her  businesB  gen- 
erally and  particularly,  "to  Invest  all  and 
singular  such  sums  of  money  as  may  be  In 
his  bands  belonging  to  me  in  such  securi- 
ties and  upon  such  terms  as  he  may  think 
fit,  and  tor  my  interest ;  to  sell,  dispose  of, 
transfer,  and  deliver  all  or  any  of  my  in- 
terests in  the  capital  stock  of  any  associa- 
tion, bodies  corporate  or  politic,  and  to 
represent  me  and  vote  tor  me  at  any  and 
all  meetings  ot  stockholders  ot  any  and  all 
corporations  in  which  T  now,  or  may  here- 
after bold  or  own  shares  ot  capital  stock ; 
and  represent  me  and  my  shares  ot  stock 
aforesaid  In  all  matters  and  things  touch- 
ing the  said  shares,  and  the  acts  and  do- 
ings ot  the  said  corporations;  also,  to 
bargain  and  agree  for,  buy,  sell,  mort- 
gage, hypothecate,  and  in  any  and  ever.y 
way  and  manner  deal  in  and  with,  goods, 
wares,  and  merchandise,  (rhoscs  in  action 
and  other  property  in  possession  or  in  ac- 
tion ;  and  to  make,  do,  and  transact  all 
and  every  kind  of  business  ot  whatever 
nature  and  Kind  soever;  •  •  •  giving 
and  granting  unto  my  said  attorney  full 
power  and  authority  to  do  and  perform 
all  and  evei-y  act  and  thing,  whatsoever, 
requisite  and  necessary  to  be  done  In  and 
about  the  premises,  as  fully,  to  all  Intents 
and  purposes,  as  I  might  or  could  do  if 
personally  present. "  This  power  of  at- 
torney continued  in  force  until  October  18, 
1884,  when  it  was  revoked. 

On  and  prior  to  the  23d  day  ot  May,  1882, 
the  plaintiff  was  the  owner  ot  aOOshares  of 
the  capital  stock  ot  the  defendant  corpo- 
ration,  which  stood  in  her  name  on  the 
books  ot  the  corporation,  and  for  which 
a  certificate,  numbered  31,  had  been  issued 
to  her.  The  defendant  corporation  was 
organized  under  the  laws  ot  this  state  tor 
profit.  Its  by-laws,  regulating  transfers 
of  stock,  BO  tar  as  relevantto  this  case,  are 
aa  follows:  "Sec.  2.  Every   transfer  ot 


stock,  or  ot  the  certtflcates,  above  pro- 
vided to  be  issued,  shall  be  entered  in  tbe 
transfer  books,  to  be  kept  by  the  secre- 
tary, by  an  entry  showing  to  and  by 
whom  transferred,  the  numbers  and  desig- 
nations ot  the  shares,  and  the  date  ot  the 
transfer,  and  duly  attested  by  the  secre- 
tary. No  transfer  shall  be  valid  except  as 
between  the  parties,  unless  made  as  in 
this  section  provided.  Sec.  S.  The  stock 
shall  be  transferable  as  In  the  last  preced- 
ing section  specified,  and  upon  the  books 
ot  the  corporation,  upon  proper  assign- 
ment and  delivery  to  the  assignee  ot  the 
certificates  above  provided  tor.  •  »  • 
Sec.  4.  The  surrendered  certificate  shall  in 
all  cases  be  canceled  by  the  secretary,  be- 
fore issuing  a  new  one  in  lien  thereof. "  On 
the  10th  day  ot  August,  1882,  A.  W.  Bow- 
man presented  to  the  secretary  ot  defend- 
ant the  certificate  ot  stock  No.  31  Issued 
to  the  plaintiff  as  aforesaid,  but  not  in- 
dorsed by  her  or  by  any  other  person  tor 
her;  and  at  the  same  time  presented  to 
the  secretary  said  power  ot  attorney  from 
the  plaintiff,  and  demanded  a  transfer  to 
himself,  in  his  own  name,  of  the  200  shares 
of  stock  represented  by  certificate  No.  81, 
then  standing  in  hername  on  the  books  of 
the  company.  The  secretary  then  received 
from  Bowman  the  certificate  No.  31  with- 
out indorsement,  canceled  it,  made  tbe 
transfer  on  tbe  books  as  requested,  and, 
in  Hen  of  certificate  No.  31,  issued  to  Bow- 
man, in  his  own  name,  two  certificates  of 
100  shares  each,  numbered  respectively  211 
and  212.  At  tbe  time  of  this  transfer  the 
plalnttn  was  absent  from  this  state,  and 
actually  knew  nothing  of  it,  and  had  aa- 
thotlzed  it  in  no  other  way  than  by  said 
power  of  attorney.  On  said  Iftth  day  of 
August,  1882,  Bowman  was  largely  In- 
debted to  divers  persons  in  tills  state,  and 
was  then,  and  ever  since  has  been,  insolv- 
ent. Thereafter,  for  a  valuable  consider- 
ation, Bowman  assigned  and  transferred 
said  certificates  numbered  211  and  212  to 
tbe  California  State  Deposit  &  Trust  Com- 
pany, a  corporation  which  took  the  as- 
signment and  transfer  thereof  in  good 
faith,  without  notice  ot  the  rights  of  the 
plaintiff.  Plaintiff  had  no  notice  of  this 
transfer  and  assignment  ot  certificates  Nos. 
211  and  212,  uutil  after  they  were  made, 
and  did  not  authorlEe  the  same,  otherwise 
than  by  said  power  ot  attorney.  Bow- 
man was  a  director  of  the  defendant  cor- 
poration from  January,  1882,  until  October. 
1884.  The  defendant  corporation  never 
had  any  actual  or  presumptive  notice  that 
Bowman  procured  the  transfer  ot  said 
stock  to  himself  tor  his  own  use,  or  that 
he  intended  to  convert  it  to  his  own 
use,  or  to  use  It  in  any  way  prejudicial 
to  the  rights  of  the  plaintiff,  unless  snch 
notice  maybe  presumed  from  the  tact  that 
he  was  one  ot  the  directors  of  the  defend- 
ant corporation,  as  above  stated.  The 
action  was  brought  by  tbe  plaintiff  to  re- 
cover from  the  defendant  damages  for  an 
alleged  conversion  ot  said  200  shares  ot 
stock,  and  the  court  found:  "EH/fbtb. 
That  said  defendant  did,  prior  to  the  com- 
mencement ot  this  action,  convert  and  ap- 
propriate said  200  shares  ot  stock  ot  the 
defendant,  so  btionging  to  plaintiff,  aod 
has  wholly  refused  to  return  the  same,  or 
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any  part  thereof,  to  plaintiff;  and  that, 
at  the  time  of  such  cunTersion,  the  same 
was  of  the  value  of  $10,000."  JndKinent 
waH  accordingly  rendered  In  favor  of  plain- 
tiff for  flO.UOO  and  costs.  Defendant 
moved  for  a  new  trial,  on  the  irround, 
among  others,  of  Insufflciency  of  the  evi- 
dence to  Justify  the  decision.  From  the 
order  denying  the  new  trial,  and  also  from 
the  judgment,  the  defendant  appeals. 

The  decision  turns  upon  the  construction 
of  the  power  of  attorney  held  by  Bowman. 
If  It  conferred  on  him  the  power  to  trans- 
fer to  himself  the  stock  of  his  principal, 
then  the  court  below  erred  in  finding  that 
appellant  converted  respondent's  stock, 
otherwise  not.  The  authority  conferred 
by  the  power  of  attorney  is  very  general, 
but  does  not  authorise  the  attorney  to  do 
anything  except  for  and  in  the  name  of  his 
principal.  The  exchange  of  her  shares  for 
an  equal  number  of  shares  to  be  issned  to 
himself  Is  not  directly, nor,  in  our  opinion, 
indirectly,  authorised  by  anything  con- 
tained In  the  power  of  attorney ;  and  it 
WHS  not  done  for  and  in  the  name  of  the 
principal,  nor  In  accordance  with  the  by- 
laws of  aopellant,  or  the  provision  of  the 
Code  that  such  shares  of  stock  may  be 
transferred  by  indorsement,  by  the  signa- 
ture of  the  proprietor,  or  his  attorney,  or 
legal  representative.  Civil  Code,  §  324. 
Here  the  transfer  In  controversy  was  made 
without  indorsement  by  the  signature  of 
the  proprietor,  or  her  attorney,  or  her  le- 
gal representative.  In  Stackpole  v.  Ar- 
nold, 11  Mass. 27,  Paekkb,  C.  J., said:  "No 
person,  in  making  a  contract,  is  considered 
to  be  the  agent  of  another,  unless  he  stip- 
ulates for  his  principal  by  name,  stating 
his  agency  in  the  instrument  which  he 
signs.  This  principle  has  been  long  set- 
tied,  and  has  been  frequently  recognized; 
nor  do  I  know  an  Instance  in  the  books  of 
an  attempt  to  charge  a  person  as  the 
maker  of  any  written  contract,  appearing 
to  be  signed  by  another,  unless  the  signer 
professed  to  act  by  procuration  or  author- 
ity, and  stated  the  name  of  the  principal 
on  whose  behalf  he  gave  his  signature." 
In  this  case  there  was  no  indorsement  by 
signature  such  as  the  law  requires  to  effect 
a  valid  transfer,  and,  if  there  had  been,  the 
agent's  signature,  without  stating  the 
name  of  the  principal  on  whose  behalf  he 
gave  his  signature,  would  not  have  uu- 
thorised  the  cancellation  of  the  principal's 
certificate,  and  the  obliteration  of  all  evi- 
dence of  her  ownership  of  stock.  Appel- 
lant Is  certainly  in  no  better  position  now 
than  it  would  be  if  the  agent  had  indorsed 
the  certificate  by  his  own  signature,  with- 
out stating  the  name  of  his  principal.  Re- 
spondent had  a  right  to  rely  on  tbe  observ- 
ance by  appellant  of  its  own  by-laws,  and 
the  laws  of  tbe  state,  iu  the  transaction  of 
its  business.  Appellant  was  underno  obli- 
gation to  permit  a  transfer  until  the  re- 
qnirements  of  its  by-laws,  and  of  the  laws 
of  the  state,  were  fully  complied  with.  "A 
purchaser  of  stock  does  not  receive  the  cer- 
tificate of  bis  vendor,  but  a  new  one,  made 
out  in  bis  own  name,  and  reciting  nothing 
contained  In  the  former.  He  is  therefore 
protected  In  the  enjoyment  of  his  purchase, 
eveo  though  there  was  no  right  to  mtke 
tbe  transfer  to  him.    For  this  reason  an 


unauthorised  transfer  is  a  wrong  done  to 
the  owner  of  stock,  for  which,  not  only  tbe 
person  who  makes  It,  but  any  one  know- 
ingly assisting  in  the  wrong,  is  respon- 
sible. That  a  bank  or  other  corporation, 
and  also  these  defendants,  are  trustees  to 
a  certain  extent  for  stockholders — that  is, 
for  the  protection  of  Individual  interests — 
cannot  be  denied.  They  are  alike  trustees 
of  the  property,  and  of  the  title  of  each 
owner.  They  have  in  their  keeping  the 
primary  evidence  of  title,  and  they  are 
justly  held  to  proper  diligence  and  care  in 
its  preservation.  From  this  it  results  that 
they  may  rightfully  demand  evidence  of 
authority  to  make  a  transfer  before  they 
permit  It  to  be  made.  Their  own  safety 
requires  that  they  be  satisfied  of  the  right 
of  the  person  proposing  to  make  a  trans- 
fer to  do  what  he  proposes.  Generally, 
sutflcient  evidence  of  such  right  is  found  In 
the  possession  of  legal  title  to  the  stock. 
Yet  it  is  well  settled  that  it  is  not  in  all 
cases  sufficient,  notwithstanding  that  the 
true  equitable  ownership  may  be  in  some 
other  than  the  holder  of  the  legal  right, 
and  the  transfer  may  be  a  gross  wrong  to 
such  au  equitable  owner.  To  that  wrong 
the  corporation  or  keepers  of  the  register 
make  themselves  parties,  if,  with  knowl- 
edge that  there  Is  no  equitable  right  to 
transfer,  they  permit  it  to  be  done. "  Bay- 
ard V.  Bank,  52  Pa.  St.  232.  In  Selover  v. 
Commercial  Co.,  7  Cal.  266,  it  Is  held  that 
"  where  a /fenie  so/e  becomes  the  owner  of 
shares  of  stock  in  a  company,  and  after- 
wards marries,  and  after  marriage thehus- 
band  and  wife  execute  an  indorsement  on 
the  certificate  of  stock,  purporting  to  sell 
the  same  to  A.,  without  any  privy  exam- 
ination of  the  wife,  and  there  being  at  the 
time  no  inventory  of  theseparate  property 
of  the  wife  on  record,  such  a  sale  was 
void  as  against  a  subsequent  purchaser, 
under  an  instrument  duly  signed  and  ac- 
knowledged."  No  Indorsement  is  not  bet- 
ter than  a  defective  Indorsement,  which 
was  held  in  that  case  to  be  wholly  ineffect- 
ual. It  an  Indorsement  had  not  been  con- 
sidered necessary  in  that  case  the  court 
would  not  have  written  an  elaborate  opin- 
ion to  prove  that  theindorsement  wasnot 
such  as  the  law  required.  It  would  have 
disposed  of  the  case  by  holding  that,  as 
no  indorsement  was  required,  it  was  im- 
material whether  the  attempt  to  Indorse 
had  been  snccessful  or  otherwise. 

After  a  careful  inspection  of  the  power 
of  attorney  we  are  unable  to  discover  any 
clause  which  even  constructively  author- 
ized Bowman  to  convert  the  shares  of  his 
principal  into  shares  of  his  own.  And 
that  is  precisely  what  he  did  by  the  assist- 
ance of  the  appellant,  without  which  he 
could  not  have  converted  them.  Appel- 
lant invokes  thefamillar  rule, "  that  where 
one  of  two  Innocent  persons  must  suffer, 
the  loss  shall  fall  on  htm  who  has  afforded 
the  opportunity  for  the  same. "  Bat  It  was 
the  appellant,  in  this  case,  who  afforded 
the  agent  an  opportunity  to  inflict  loss 
upon  his  principal,  and  also  aided  him  In 
inflicting  it.  As  was  said  in  Bayard  v. 
Bank,  supra:  "AVlth  them  [the  corpora- 
tion] was  the  registry,  and  transfers  could 
be  made  only  with  their  consent,  by  the 
surrender  ol  tbe  certificates  and  the  issue 
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of  new  ones. "  We  tbtnk  It  clear  that  a 
transfer  not  made  by  the  party  transfer- 
ring, or  some  agent  duly  authorized,  can 
have  no  effect.  And  we  think  in  this  case 
the  transfer  was  not  made  by  the  owner 
of  the  stoci?,  or  by  an  agrent  duly  author- 
ized to  mal(e  it  as  it  was  made,  and,  as  re- 
spondent was  divested  of  her  property  by 
the  unauthorized  act  of  appellant,  it  must 
be  held  responsible  to  her  for  the  damage 
she  has  suffered  in  conseuuence  of  such 
wrongful  act.  Judgment  and  order  af- 
firmed. 

We   concur:    Beatty,  C.  J,;    Fox,   J. 
Works,  J. 


BURCH  V.  Tayj.or. 
(Supreme  Court  of  Washington.    May  28,  1890.) 
CoRPOHATioxs — Stockholder — Unpaid  Subscbip- 

TI0S8. 

1.  Under  Code  Wash.  J  24.34,  making  every 
stockholder  "personally  liable  to  the  creditors  of 
the  company  to  the  amount  of  what  remains  un- 
paid upon  his  subscription  to  the  capital  stock,  " 
the  unpaid  subscriptions  constitute  a  trust  fund, 
which  cannot  be  reached  in  an  action  at  law  by  a 
judgment  creditor  of  the  corporation  against  an 
individual  stockholder.  Andeks,  C.  J.,  dissent- 
ing. 

2.  A  Judgment  creditor  of  a  corporation  and 
others  cannot  sue  a  stockholder  for  his  unpaid 
subscription  before  execution  is  issued  as  against 
the  other  debtors  and  returned  nulla  bona,  though 
the  corporation  is  alleged  to  have  no  assets. 

Appeal  from  district  court,  Spokane 
county. 

Turner,  Forster  &  Turner,  lor  appel- 
lant. GritHtbs,  Moore  &  Feighan  and 
Frank  U.  Graves,  tor  appellee. 

Stiles,  J.  Plaintiff  In  error  was  a  sub- 
scriberto  the  capital  stock  of  the  Spokane 
Falls  &  Coeurd'Alene  Transportation  Com- 
pany, who  bad  not  fully  paid  his  subscrip- 
tion,— the  sum  of  f  25  still  being  due  from 
him, — though,  for  aught  that  appears, 
the  balance  had  not  been  called  in  Iny  the 
corporation.  Being  such  a  stockholder,  he 
sued  oat  and  obtained  a  Judgment  against 
the  corporation,  C.  C.  McCoy,  M.  R.  Brown, 
and  George  McCabe,  for  something  over 
f600,  which  judgment  is  unpaid.  The  de- 
fendant in  error  was  another  subscriber 
to  the  stock  of  the  same  company,  whose 
unpaid  subscription  amounted  to  ^275, 
and  plaiutiff  brought  suit  against  him  in 
a  justice's  court  for  that  amount,  less  tlie 
sum  of  f  25  due  from  himself  to  the  cor- 
poration. There  was  a  judgment  for 
plaintiff  in  justice's  court,  as  prayed  for, 
from  which  an  appeal  was  taken  to  the 
district  court,  which  district  court  bob- 
tained  defendants'  demurrer  to  the  com- 
plaint as  amended  therein,  and  entered 
judgment  for  defendants'  costs.  Error  is 
assigned  thereon. 

The  main  iiuestlon  involved  in  this  case 
is,  does  section  2434  of  the  Code  of  Wash- 
ington authorize  an  action  at  law  by  a 
creditor  of  a  corporation  against  a  stock 
subscriber?  This  inquiry,  if  determined 
In  the  negative,  would  oust  the  justice's 
court  of  jurisdiction.  The  second  clause 
of  section  24.34  is  as  follows:  "Each  and 
every  stockholder  shall  be  personally  liable 
to  the  creditors  of  the  company  to  the 


amount  of  what  remains  unpaid  upon  bis 
subscription  to  the  capital  stock,  and  not 
otherwise," — which  is  simply  a  declara- 
tion of  the  American  doctrine  of  the  com- 
mon law  of  corporations  a»  held,  almost 
without  exception,  in  the  decisions  of 
courts.  Thomp.  Liab.  Stockh.  §§  25-37; 
Cook,  Stocks,  §  199  and  note  1 :  Sawyer 
V.  Hoag,  17  Wall.  610.  In  the  discussion 
of  this  case,  both  sides  seem  to  have  en- 
tirely lost  sight  of  this  fact,  and  have  cit- 
ed us  to  numerous  authorities  which  are 
in  nearly  every  instance  discussions  of 
what  is  known  as  the  "statutory  liabili- 
ty "  of  stoclcholders,  which  is  a  liability 
created  by  statute  in  addition  to  unpaid 
subscriptions,  and  which,  being  construed 
to  be  a  contract  liability  between  the 
stockholders  and  the  creditor,  without 
any  piivity  with  the  corporation,  is  sub- 
ject to  many  rules  different  from  those 
applicable  In  cases  like  this;  the  one  great 
distinction  between  these  two  classes  of 
liability  being  that  stock  subscriptions  are 
held  to  be  a  trust  fund  for  the  payment  of 
creditors,  while  the  additional  statutory 
liability  produces  a  fund  without  any 
trust  features,  as  has  been  held  in  some 
states.  To  enforce  a  right  to  participate 
in  a  trust  fund  requires  proceedings  in 
equity,  unless  there  be  peculiar  and  explic- 
it statutory  provisions  to  the  contrary. 
So  in  this  class  of  cases  the  action  must  be 
in  equity,  where  the  creditor  desires  him- 
self to  be  the  actor  in  the  proceeding  to 
collect  and  apply  subscriptions.  There- 
fore, in  the  case  at  bar,  the  justice  had  no 
jurisdiction  of  the  subject-matter  of  the 
action,  and  the  judgment  mustbe  affirmed. 
There  were  several  o  ther  interesting  ques- 
tions suggested  by  the  record  in  this  case, 
but  we  shall  allude  to  only  one  of  them, 
which,  it  seems  to  us,  would  have  defeated 
plaintiff's  action  upon  either  theory  as  to 
a  stockholder's  liability.  Plaintiff's  judg- 
ment was  against  the  corporation,  Mo- 
Coy,  Brown,  and  McCabe.  The  complaint 
showed  that  the  corporation  had  no  as- 
sets but  its  unpaid  stock  subscriptions, 
which,  we  presume,  was  intended  to  be 
equivalent  to  an  allegation  of  insolvency, 
and  to  excuse  the  Issuance  of  au  execution 
against  it,  and  a  return  of  nulla  bona; 
but  it  contained  no  showing  whatever 
that  the  olaintiff  could  not  have  made  his 
judgment  out  of  the  property  of  the  other 
judgment  debtors,  McCoy,  Brown,  or  Mc- 
Cabe. Where  so  simple  a  process  as  an 
execution  might  have  satisfied  plaintiff's 
demand,  the  defendant  should  not  have 
been  attacked  until  it  bad  been  resorted 
to,  and  failed ;  and  the  failures  should 
have  been  shown.  The  judgment  of  the 
court  below  is  affirmed,  with  costs  to  the 
defendant  in  error. 

HoYT,  J.,  concurs.  Scott,  J.,  concurs 
in  result.    Dunbab,  J.,  not  sitting. 

Anders,  C.  J.,  {digsentiag.)  I  concur  in 
the  result,  but  I  cannot  agree  with  the 
majority  of  the  court  in  holding  that  a~ 
stockholder  who  is  himself  a  creditor  of 
the  corporation  cannot  maintain  an  ac- 
tion at  law  directly  against  another  stock- 
holder, who  has  not  paid  up  his  subsciiit- 
tion.    See  Smith  v.  Londoner,  5  Colo.  3G5. 
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BtntCR  V.  Olovkb. 
(Supreme  Court  of  Washington.    May  28, 1890.> 

Appeal  from  district  court,  Spokane  county. 

Turner,  Forstcr  <t-  Twner,  for  appellant. 
Ortfflffis,  Moore  JiFclnhan  ani  Frank  H.  (J-ravea, 
for  apijellee. 

Stiles,  J.  This  cause  presents  precisely  the 
same  state  of  facts  as  that  of  Burch  v.  Taylor, 
ante,  43$,  (just  decided;)  and  for  the  reasons 
given  in  that  case  the  judgment  of  the  court  be- 
low is  affirmed. 

HoTT,  J.,  concurs.  Scott,  J.,  concurs  in  re- 
sult   Andebs,  C.  J.,  dissenting. 


Burch  v.  Hooke. 
(Supreme  Cmirt  of  Washington.    May  28,  1890.) 

Appeal  from  district  court,  Spokane  county. 

THnier,  Forsfer  &  Turner,  for  appellan£. 
O-rifflthH,  Moore  <t  Felghan  aai  Frank  H.  Qravea, 
for  appellee. 

Stiles,  J.  This  cause  presents  precisely  the 
same  state  of  facts  as  that  of  Burch  v.  Taylor, 
ante,  438,  (just  decided;)  and  for  the  reasons 
given  in  that  case  the  judgment  of  the  court  be- 
low is  affirmed. 

HoTT,  J.,  concurs.  Scott,  J.,  concurs  ta  re- 
snlt.     Andbbs,  C.  J.,  dissenting 


McQlaiiflin  et  al.  v.  Holman  et  al. 
(Supreme  Cmirt  of  WashlngU/n.    May  19,  1890.) 

Landlord  and  Tenant — Uxackxowledoed 
Lease. 
Tenants  who  enter  under  a  lease  sufficient 
except  for  lack  of  acknowledgment,  and  pay  rent 
and  erect  improvements,  cannot  be  ejected  by  a 
subsequeni  vendee  of  the  landlord,  who  takes  with 
knowledge  of  the  facts. 

Appeal  trom  district  court,  Spokane 
county. 

Action  by  N.  F.  Holman,  Rosamond 
Holman,  and  Phcebe  B.  Green  against 
George  McGlauflin  and  L.  B.  Handley,  to 
recover  possession  of  land.  Defendants 
appeai. 

Turner,  Foster  &  Turner,  for  appellants. 
Houghton,  Graves  &  Junes,  for  appellees. 

Scott,  J.  It  appears  in  this  case,  by  ap- 
pellants' answer,  that  on  May  1.5,  1888, 
one  Henry  L.  Tilton  agreed  to  execute  to 
appellants  a  lease  of  certain  lands  In  the 
city  of  Spokane  Falls,  for  the  terra  of  three 
years  from  said  date,  and  on  said  day,  by 
a  written  Instrument,  purported  to  lease' 
the  same  to  them  accordingly.  The  in- 
strument was  invalid  byrcHBon  of  its  hav- 
ing no  acknowledgment,  nlthougli  It  was 
otherwise  sufficient. 

It  further  appears  by  the  answer  that 
appellants  went  into,  and  remained  in, 
possession  of  the  premises,  made  several 
payments  of  rent  in  pursuance  of  the  terms 
of  said  purported  lease,  and,  for  the  pur- 
pose of  engaging  in  business,  ei-ected  a 
building  thereon  at  a  cost  of  several  hun- 
dred dollars.  Subsequently,  said  Tlltou 
Bold  the  premises  to  appellees,  who  In  July 
of  said  year  brought  this  suit  to  oust  ap- 
pellants. Upon  the  trial  of  the  cause,  ap- 
pellants offered  to  prove  the  payment  of 
rent  to  said  Tilton  up  to  the  time  of  said 
sale,  and  subsequentlj'  to  the  appellees, 
according  to  the  terms  of  the  instrument; 


also,  that  they  were  put  in  possession  of 
the  premises  thereunder  by  said  Tilton, 
and  were  in  possession  thereof  at  the  time 
appellees  purchased ;  also  the  making  of 
said  Improvements;  and  further,  that  ap- 
pellees had  actual  knowledge  of  appel- 
lants' rights  In  the  premises;  all  of  which 
mattei-B  were  pleaded  in  said  answer.  Ap- 
pellees objected  to  the  introduction  of  such 
testimony,  whereupon  the  district  judge 
sustained  the  objections,  and  directed  the 
jury  to  find  a  verdict  for  appellees.  This 
was  error;  for,  were  the  facts  as  pleaded 
by  appellants,  and  which  they  thus  sought 
to  prove,  they  wcx-e  entitled  to  a  specific 
performance  of  the  terms  of  the  defective 
agreement  for  which  they  had  praj'ed  in 
their  answer.  See  1  Tayl.  Landl.  &  Ten. 
§§  32,  3:5 ;  Fry,  Spec.  Pert.  §§  584,  585;  Pom. 
Spec.  Perf.  §§  124-126;  3  Pom.  Eq.  Jur. 
§§  1297. 1409.  The  judgment  of  the  lower 
court  is  reversed,  and  the  cause  remanded. 

Anders,  C..T.,and  Stii.eb  and  Hoyt,  JJ.. 
concur.    Dunbar,  J.,  not  sitting. 


Bi.anton  v.  State. 

(Supreme  Court  of  Waghinf/ton.    May  81,  1890.) 

Homicide — Indictment — Grand  Jurt— Venire — 

Evidence. 

1.  Under  Code  Wash.  H  786,  790,  makinf; 
one  who  "purposely,  and  of  deliberate  and  premed- 
itated malice, "  Idlls  another,  guilty  of  murder  in 
the  first  degree,  and  one  who  kills  purposely  and 
maliciously,  but  without  deliberation  "and  pre- 
meditation, "  guilty  in  the  second  degree,  an  In- 
dictment for  murder  which  does  not  charge  a  pur- 
pose to  kill,  though  it  allege  that  defendant  pur- 
posely, and  of  his  deliberate  and  premeditated 
malice,  assaulted  deceased,  and  purposely,  etc., 
fired  the  shot,  is  insufficient  though  not  objected 
to  in  the  court  below ;  and  the  delect  is  not  cured 
by  the  conclusion  of  the  Indictment:  "And  so  the 
grand  jury  aforesaid  do  say  that  defendant  •  • 
purposely,  and  of  his  deli  berate  and  premeditatei 
malioe,  did  kill  and  murder."  Hott,  J.,  dissent 
log. 

2.  But  such  an  indictment  will  support  t 
judgment  and  sentence  for  manslaughter. 

8.  Under  Code  Wash.  §  1047,  providing  that 
no  motion  to  sot  aside  an  indictment  on  the 
ground  that  the  grand  jury  was  summoned  and  Im- 
paneled without  authority  of  law  shall  be  al- 
lowed to  a  defendant  held  to  answer  before 
indictment,  a  motion  to  quash  on  that  ground 
is  properly  overruled  where,  after  the  grand 
jury  was  discharged,  defendant  committed  mur- 
der, and  was  in  custody  when  the  jury  was  re- 
summoned, and  declined  to  challenge  the  panel 
or  the  individuals. 

4.  A  venli-e  for  additional  jurors,  ordered  be- 
fore the  regular  panel  was  exhausted,  is  a  harm- 
less irregularity  where  the  regular  panel  was  ex- 
hausted before  any  of  the  talesmen  were  drawn. 

6.  On  an  indictment  for  shooUng  deceased,  it 
is  admissible  to  show  that,  almost  immediately 
after  the  killing,  defendant  turned  and  fired  at 
the  two  persons  with  whom  deceased  was  walking. 

6.  It  is  not  error  to  exclude  evidence  of  de- 
fendant's witness  who  has  testified  as  to  how  de- 
fendant acted  and  talked,  especially  on  Uie  day  of 
the  homicide,  as  to  "whether  he  talked  like  a 
sane  or  insane  man  during  the  night. " 

Appeal  from  superior  court,  Whitman 
county;  W.  N.  Buhy,  Judge. 

Moses  Bull  und  C.  M.  Kineald,  for  appel- 
lant.   L.  H.  Plattor,  for  the  State. 

Anders,  C.  J.  On  the  16th  day  of  De- 
cember, 1889,  the  appellant,  Benjamin 
Blanton,  killed  one  Thomas  C.  Click,  in 
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Whitman  county,  In  this  state,  by  Rboot- 
ing  blni  with  a  pistol.  Upon  the  plea  of 
not  Kuilty,  and  the  defense  of  Insanity  or 
delirium  tremens  resulting  from  long-con- 
tinned  use  of  intoxicating  liquors,  he  wae 
tried,  convicted  of  murder  in  the  first  de- 
gree, and  sentenced  to  be  banged.  The 
defendant  brings  the  cause  to  this  court 
for  review,  and  claims  a  reversal  ol  the 
judgment  of  the  court  below  for  errors 
alleged  to  have  been  conunitted  on  tbe 
trial. 

Although  the  Indictment  was  not  at* 
tacked  in  the  trial  court  either  by  motion  to 
quash  or  by  demurrer,  or  even  by  motion 
in  arrest  of  judgment,  it  was  insisted  on 
the  argument  in  this  court,  by  appellant's 
counsel,  that  It  does  not  state  facts  suffi- 
cient to  constitute  murder  either  in  the 
first  or  sei'ond  degree,  under  our  statute, 
and  Is  Insufficient  to  sustain  the  judgment 
of  the  superior  court ;  and  while  it  is  to  be 
regretted  that  the  question  was  not  raised 
at  an  earlier  stage  of  the  proceedings,  and 
presented  in  the  brief  of  counsel,  still  we 
are  of  the  opinion  that  It  Is  a  matter 
which  thedetendant  should  not  be  deemed 
to  have  waived  by  his  failure  to  urge  It  in 
the  court  below.  The  indictment,  omit- 
ting the  venue,  Is  as  follows:  "  Benjamin 
Blanton  is  accused  by  thegrand  juryofthe 
state  of  Washington,  for  the  county  of 
Whitman,  by  this  indictment,  of  the  crime 
of  murder  In  the  first  degree,  committed 
as  follows:  That  he,  the  said  Benjamin 
Blanton,  on  the  16th  day  of  December,  1889, 
at  the  county  of  Whitman,  In  the  state  of 
Washington,  In  and  upon  the  body  of  one 
Thomas  C.  Click,  then  and  there  being,  fel- 
oniously, purposely,  and  of  his  deliberate 
and  premedldated  malice,  did  malce  an  as- 
sault; and  that  he,  the  said  Benjamin 
Blanton,  with  a  certain  revolving  pistol, 
then  and  there  charged  with  leaden  bul- 
lets, which  said  revolving  pistol  he,  the 
said  Benjamin  Blanton,  then  and  there 
had  and  held,  and  there,  feloniously,  pur- 
posely, and  of  his  deliberate  and  premedi- 
tated malice,  did  discbarge  and  shoot  off, 
to,  at,  against,  and  upon  the  said  Thomas 
C.  Click,  and  that  the  suld  Benjamin  Blan- 
ton, with  one  of  the  leaden  bullets  afore- 
said, out  of  the  revolving  pistol  aforesaid, 
then  and  there,  by  force  of  the  gunpowder 
aforesaid,  by  the  said  Benjamin  Blanton 
discharged  and  shot  off  as  aforesaid,  then 
and  there,  feloniously,  purposely,  and  of 
his  dellberateand  premeditated  malice,  did 
strike,  penetrate,  and  wound  him,  the 
said  Thomas  C.  Click,  giving  to  him,  the 
said  Thomas  C.  Click,  one  mortal  wound, 
of  which  said  mortal  wound  he,  the  said 
Thomas  C.  Click,  then  and  there  instantly 
did  die ;  and  so  the  grand  jury  aforesaid 
do  say  that  the  said  Benjamin  Blanton, 
him,  the  said  Thomas  C.  Click,  In  the  man- 
ner and  by  the  means  Bforesald,  felonious- 
ly, purposely,  nod  of  his  deliberate  and 
premeditated  malice,  did  kill  and  murder, 
contrary  to  the  form  of  the  statutes  In 
such  cases  mode  and  provy-'d,  and  against 
the  peace  and  dignity  of'  the  state  of  ' 
Washington.  Dated  at  Colfax,  in  said 
county  of  Whitman,  the  19th  day  of  De- 
cember, A.D.  1^89.•' 

At  common  law,  murder  was  defined  as 
the  unlawful  killing  of  a  human  being  un- 


der the  king's  peace,  with  malice  prepense 
or  aforethought,  either  express,  or  implied 
by  law.  1  Russ.  Crimes,  4S2;  4  Bl.  Comm. 
198.  And  there  was  no  classification  of 
crime  into  degrees,  but  all  malicious  homi- 
cides were  of  tbe  same  grade,  and  subject 
to  the  same  penalty.  It  being  manifestiy 
unjust  to  punish  him  who  kills  another 
with  only  that  degree  of  malice  which  is 
Implied  by  law  with  the  same  severity  as 
him  who  deliberately  and  premeditatedly 
takes  the  life  of  a  fellow  being,  the  legisla- 
tures of  several  of  our  states  have  changed 
the  common  law  relating  to  murder,  not 
only  by  dividing  it  into  distinct  degrees, 
but  by  specifically  defining  its  grades,  and 
prescribmg  corresponding  penaltiee.  Our 
statute  defines  murder  in  the  first  degree 
as  follows:  "Every  person  who  shall, 
purposely,  and  of  deliberate  and  premedi- 
tated muice,  or  in  the  perpetration,  or  at- 
tempt to  perpetrate,  anv  rape,  arson,  rob- 
bery, or  burglary,  or  by  atlmlnistermt 
poison,  or  causing  the  same  to  be  done, 
kill  another,  every  such  person  shall  be 
deemed  guilty  ol  murder  In  the  first  de- 
gree, and  upon  conviction  thereof  shall 
suffer  death. "  Code,  §  786.  And  "every  per- 
son who  shall  purposely  and  maliciously, 
but  without  deliberation  and  premedita- 
tion, kill  another,  every  such  person  shall 
be  deemed  guilty  of  murder  In  the  second 
degree."  Id.  §790.  Murder,  therefore,  with 
us,  Is  now  a  purely  statutory,  and  not  a- 
comraon-law,  crime,  anri  must  be  so  con- 
sidered by  the  courts,  and.  In  order  to 
constitute  murder  In  either  degree,  it  is 
necessary  that  there  must  have  been  a 
specific  intent  or  purpose  to  kill.  Under 
our  statute,  this  is  evident;  but  the  diffi- 
culty in  given  cases  la  to  determine 
whether  or  not  this  intent  has  been  suffi- 
ciently expressed  in  the  Indictment.  And 
the  question  now  before  us  Is,  has  this 
been  done  In  the  indictment  now  nnder 
consideration?  It  is  insisted  that  the  in- 
dictment nowherecharges  that  thedefend- 
ant  purposely,  and  of  his  deliberate  and 
premedltate<l  malice,  killed  the  deceased, 
and  that  without  such  a  direct  and  posi- 
tive allegation  it  is  fatally  defective.  The 
objection  is  well  taken,  and  must  be  sus- 
tained. 

The  indictment  does  allege  that  the  dc- 
fendtint  did  pupo8ely,and  of  bis  deliberate 
and  premeditated  malice,  assault  the  de- 
ceased, and  that  he  purposely',  and  of  his 
deliberate  and  premeditated  malice,  fired 
the  fatal  shot;  but  It  does  not  allege  that 
it  was  thus  fired  with  the  Intent  to  kill,  or 
that  the  killing  was  thus  done.  All  of  tbe 
averments  of  this  Indictment  may  be  true, 
and  yet  the  defendant  not  guilty  of  mur- 
der. But  it  has  been  suggested  that  the 
concluding  part  of  the  indictment,  begin- 
ning with  the  words  "  and  so, "  does  con- 
tain all  the  averments  necessary  to  make  it 
conform  to  the  requirements  of  the  stat- 
ute. But  is  this  a  concise  statement  of  an 
act  descriptive  of  the  crime,  or  is  it  a  mere 
conclusion  of  law  drawn  from  antecedent 
averments  of  facts?  The  adverb  "so"  Is 
defined  by  Webster  as  meaning  "in  tbe 
same  manner ;  as  has  been  stated :  in  this 
or  that  condition  or  state;  under  these 
circ,  mstances;  in  this  way  with  reflex 
reference    to   something  just    asserted." 
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This  is  the  ordinary  way  the  word  la  un- 
deratood,  and  It  mast  be  taken  to  mean 
the  same  thins  when  used  in  an  Indict- 
ment. Under  our  statute  an  Indictment 
must  be  direct  and  certain  as  to  the  party 
charged,  the  crime  charged,  and  the  cir- 
cumstances ol  the  crime,  when  necessary 
to  constitute  a  complete  crime;  and  the 
act  or  oraissiun  charged  as  the  crime  must 
be  clearly  and  distinctly  stated.  In  plain 
and  concise  language,  so  that  a  person  ot 
ordinary  understanding  may  know  what 
Is  Intended;  and  conclusions  of  law  need 
not  be  stated.  At  common  law  the  indict- 
ment would  be  good,  as  it  was  not  neces- 
sary to  allege  a  purpose  or  design  to  kill 
in  an  indictment  for  murder;  and  the  con- 
clnding  part  was  deemed  only  a  conclusion 
of  law,  without  which  an  indictment,  as 
such,  would  be  sufficient.  Rex  r.  Nicholas, 
32  E.  C.  L.  747;  Fonts  v.  State,  8  Ohio  St. 
98,  and  authorities  cited. 

If  this  were  a  new  question,  and  present- 
ed for  the  first  time ;  if  pleaders  and  courts 
were  not  familiar  with  the  form  in  which 
this  indictment  Is  drawn,  and  accustomed 
to  look  upon  it  as  the  established  and 
long-sanctioned  precedent  of  an  indict- 
ment,—would  wp  hesitate  to  say  that  It 
does  not  consist  with  the  essential  require- 
ments of  onr  statutes?  We  think  not. 
And,  as  we  have  no  common-law  crime  of 
murder  in  this  state,  we  are  constrained 
to  look  solely  to  our  statute  for  the  defini- 
tion of  the  crime;  and  it  will  not  do  for 
the  grand  Jury  to  charge  an  assault  or  a 
shooting  in  the  language  of  the  statute, 
and  then  conclude  that  "so"  the  deceased 
was  killed.  The  following  cases  are  in 
point:  See  Fouts  v.  State,  8  Ohio  St.  98; 
Kain  V.  State,  Id.  807;  State  v.  McCop- 
mick,  27  Iowa,  402;  Shaffer  v.  State,  35 
N.  W.  Rep.  884;  Leonard  v.  Territory,  2 
Wash.  T.  381,  7  Pac.  Rep.  872.  In  the  case 
of  Leonard  v.  Territory,  supra,  the  indict- 
ment was  identical  In  its  language  with 
the  one  now  before  us;  and  uur  late  terri- 
torial supreme  court  held  It  insufficient  to 
charge  murder  In  the  first  degn*,  for  the 
reason  that  it  failed  to  allege  that  the  kill- 
ing therein  described  was  done  purposely, 
and  of  deliberate  and  premeditated  malice. 
And  the  majority  of  the  court  are  satisfied 
both  with  the  reasoning  and  the  conclu- 
sion reached  In  tlie  opinion  of  the  learned 
Judge  In  that  case. 

But,  while  we  are  constrained  to  hold 
that  the  Indictment  In  this  case  Is  Insuffi- 
cient to  sustain  a  conviction  of  murder  in 
either  the  first  or  second  degree,  we  are 
clearly  of  the  opinion  that  it  sufficiently 
charges  manslaughter,  and  Is  therefore 
valid  to  that  extent. 

Taming  from  the  indictment,  we  will 
now  direct  our  attention  to  the  errors  al- 
leged to  have  been  committed  on  the  trial 
of  the  cause  In  the  court  below.  The  first 
assignment  Is  that  the  court  erred  in  over- 
rating defendant's  motion  to  set  aside  the 
indictment  for  the  alleged  reason  that  the 
grand  jury  which  found  the  Indictment 
was  ordered,  summoned,  lmi)ancled,  and 
sworn  without  authority  of  law.  A  grand 
Jury  bad  been  summoned  fi)r  the  regular 
term  of  the  district  court  of  the  territory, 
had  been  discharged  by  the  court  on  the 
sixth  day  of  the  session.    Afterwards  the 


defendant,  while  the  court  was  In  session 
and  without  a  grand  Jury,  committed  the 
crime  with  which  he  is  charged.  The 
court  ordered  the  grand  jury  to  be  resum- 
moned to  inquire  Into  the  matter.  The 
defendant  was  then  In  the  custody  of  an 
officer  upon  complaint  duly  made,  was 
present  when  the  grand  jury  was  impan- 
eled, and,  though  given  an  opportunity  to 
challenge  either  the  entire  panel  or  the  In- 
dividual jurors,  declined  so  to  do,  but 
afterwards  Interposed  a  motion  to  set 
aside  the  Indictment  for  the  reasons  above 
Stated.  The  court  very  properly  over- 
ruled the  motion.  After  waiving  his  right 
to  object  to  the  Jury,  the  defendant  had 
no  right  to  raise  the  objection  by  motion 
to  quash  the  indictment.  Besides  the  stat- 
ute provides  that  no  motion  to  set  aside 
the  Indictment  on  the  ground  specified 
shall  be  allowed  to  a  defendant  held  to  an- 
swer before  indictment.  Code,  5  1047.  The 
defendant  was  In  substantially  the  posi- 
tion contemplated  by  that  section  of  the 
Code,  and  he  cannot  be  heard  to  urge  any 
objections  to  the  grand  Jury. 

It  Is  next  urged  that  the  court  erred  in 
ordering  a  venire  for  36  additional  trial 
Jurors  before  the  regular  panel  of  23  jurors 
was  exhausted.  But  the  record  shows 
thatnone  of  the  additional  Jurors  or  tales- 
men were  drawn  as  trial  jurors  until  the 
original  panel  was  entirely  exhausted. 
This,  at  most,  was  but  an  irregularity, 
and  we  fail  to  see  any  error  therein  that 
could  have  been  prejudicial  to  the  defend- 
ant. 

On  the  third  day  of  the  trial,  defendant 
moved  for  a  continuance  on  the  ground 
of  newly-discovered  evidence.  The  motion 
was  overruled,  and  exception  taken  and 
error  assigned.  The  affidavit  was  insuffi- 
cient, and  we  cannot  say  the  court  abused 
its  discretion  In  denying  the  motion. 

Objection  is  also  made  to  the  refusal  of 
the  court  to  exclude  from  the  jury  the  evi- 
dence of  one  Mattock  as  to  the  shooting  of 
Bennett  and  Boble,  on  the  ground  of  irrel- 
evancy. The  facts  disclosed  by  the  record 
are  these:  At  the  time  of  the  commission 
of  the  homicide.  Click,  the  deceased,  and 
Bennett  and  Doble  were  walking  together 
on  the  sidewalk  in  Colfax.  As  they  were 
passing  by  the  defendant,  he  suddenly 
drew  a  revolver  fi-om  his  pocket,  and  shot 
Click,  and  almost  imme<Iiately  turned  and 
fired  at  the  other  two  persons,  Bennett 
and  Doble.  Mattock  testified  to  these 
facts,  and  bis  evidence  was  objected  to  as 
Irrelevant,  and  as  tending  to  show  the 
commission  by  defendant  of  other  distinct 
crimes.  The  testimony  was  properly  ad- 
mitted. It  was  a  part  of  wliat  the  defend- 
ant did  at  the  time, — a  part  of  his  acts. 
All  the  res  ffentiB  may  be  shown,  though 
the  transaction  Is  a  continuing  one.  1 
BIsh.  Crim.  Proc.  (3d  Ed.)  S  1125. 

During  the  trial,  one  John  Tobln  was 
called  as  a  witness  for  defendant.  After 
stating  to  the  court  and  Juiy  how  the  de- 
fendant acted  and  talked,  especially  on 
the  day  of  the  homicide,  he  was  asked  by 
defendant's  counsel  to  "state  whether  or 
not  he  talked  like  a  sane  or  insane  man 
during  the  night."  The  question  was 
objected  to  by  the  prosecution,  and  the 
objection  sustained,  and  the  ruling  of  the 
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court  duly  excepted  to,  and  assigned  for 
error.  The  question  might  have  been 
permitted  without  prejudice  to  the  state; 
and,  on  the  other  hand,  we  fail  to  per- 
ceive wherein  the  defendant  could  have 
been  in  any  degree  Injured  or  prejudiced  by 
Its  e:xclusiun.  It  is  true,  that  non-expert 
witnesses  may  give  their  opinions  as  to 
the  insanity  of  an  individual  after  having 
first  testified  to  his  actions,  declarations, 
general  demeanor,  and  peculiarities ;  but 
we  fail  to  see  that  this  rule  was  violated 
in  this  particular  instance. 

It  is  further  claimed  that  the  court  un- 
duly abridged  the  right  of  the  defendant 
to  testify  In  his  own  behalf,  but  we  thinli 
tlie  objection  is  not  well  taken. 

The  defend  ant  also  assigns  several  errors 
which  he  alleges  were  committed  by  the 
court  In  charging  the  jury,  as  well  as  in 
refusing  to  charge  as  requested  by  his 
counsel.  We  have  carefully  examined  the 
instructions,  and  have  come  to  the  con- 
clusion that  the  law,  as  applicable  to  the 
tacts  of  the  case,  was  fully  and  fairly  given 
to  the  jury,  and  that  the  defendant  could 
not  have  been  prejudiced  by  the  refusal  of 
the  court  to  instruct  as  requested. 

Holding,  as  we  do,  that  the  indictment 
eufflciently  charges  manslaughter,  the 
cause  must  be  remanded  to  the  court  be- 
low with  instructions  to  set  aside  the 
judgment  heretofore  entered,  and  to  pass 
sentence  upon  the  defendant  for  man- 
slaughter, upon  the  verdict  of  guilty;  and 
it  Is  so  ordered. 

Scott  and  Stiles,  J  J.,  concur,  Dunbak, 
J.,  not  sitting  In  the  case. 

HoYT,  J.,  (dissentlnff.)  1  concede  that 
the  weight  of  authority  is  with  the  mar 
jority  of  the  court,  but  1  cannot  bring  my 
judgment  to  a  concurrence  therewith,  and 
hence  I  am  compelled  to  dissent.  The  rea- 
soning of  the  cases  relied  upon  to  sustain 
the  position  of  the  majority  as  to  thesuffl- 
ciency  of  the  indictment  seems  to  me  to  be 
over  technical,  and  unsatisfactory  to  the 
common  understanding.  I  agree  with  the 
a  majority  that  the  specific  intent  to  kill 
must  appear:  but,  unlike  them,  I  am  of 
the  opiuion  that  it  does  appear  in  the  in- 
dictment in  question.  I  think  tbatthe rea- 
soning of  the  minority  of  the  coui-t  in  the 
two  Ohio  cases  cited  by  Chief  Justice  A. n- 
DEiis  is  more  satisfactory  than  that  of  the 
majority,  and  should  be  Inclined  to  follow 
the  same,  and  hold  this  indictment  good, 
without  the  aid  of  our  statute  as  to  the 
sufficiency  of  indictments,  and,  when  aided 
by  such  statute.  It  seems  to  me  clear  that 
the  position  tniicn  by  the  majority  of  the 
court  is  untenable.  It  is  true  that  one 
section  of  our  statute  requires  that  the  al- 
legations of  the  Indictment  must  be  direct 
and  certain ;  butthis  section  must  beinter- 
preted  In  the  light  of  the  subsequent  sec- 
tions, which  provide,  In  substance,  tliat 
an  indictment  shall  be  sufficient  if  a  man 
of  common  understanding  can  determine 
therefrom  with  what  he  is  charged.  In- 
terpreting those  sections  together,  and  I 
can  give  them  all  force  cmly  by  holding 
that  the  legislature  meant  to  state  In  said 
first  section  what  a  perfect  indictment 
should   contain,  and    how  it  should   be 


stated,  and  that  the  subsequent  sections 
were  enacted  tor  the  purpose  of  preventing 
a  person  charged  with  crime  from  avail- 
ing himself  of  a  want  of  a  technical  com- 
pliance with  said  first  section  by  the  pros- 
ecution. In  other  words,  the  legislature 
has  said  every  indictment  ought  to  be  di- 
rect and  positive  as  to  all  its  allegations, 
but  if  it  iB  not  the  defendant  can  take  no 
advantage  of  such  tact,  provided  certain 
things  can  be  gathered  therefrom  by  a 
man  of  common  understanding.  If  this 
construction  of  those  sections  of  the  stat- 
ute Is  correct,  the  material  Inquiry  in  this 
case  is  this:  Can  a  man  of  copimon  under- 
standing see  from  the  indictment  in  ques- 
tion what  crime  Is  intended  to  be  charged, 
together  with  certain  other  necessary  al- 
legations, as  to  which  no  question  is 
made?  In  my  oplnlo:i,  there  can  be  but 
one  answer  to  this  question,  and  that  an 
affirmative  one.  Let  any  man  of  common 
understanding  read  the  said  indictment, 
and  he  cannot  possibly  fail  to  see  that  the 
prosecution  Intended  to  charge  the  defend- 
ant with  murder  in  the  first  degree ;  and, 
it  this  is  so,  I  think  that  under  our  statute 
the  indictment  is  good  as  against  the  ob- 
jections urged  against  it. 

Not  only  do  I  think  thelndlctment  good, 
but,  even  If  It  were  bad,  I  do  not  think  the 
defendant  was  In  a  position  to  avail  him- 
self of  its  Insufficiency  as  a  cause  tor  re- 
versal by  this  court;  for,  while  it  is  doubt- 
less true  that  the  objection  that  thelndlct- 
ment does  not  state  facts  constituting  the 
crime  of  which  the  defendant  was  convict- 
ed can  be  raised  tor  the  first  time  in  this 
court,  yet  in  my  opinion  it  must  be  regu- 
larly raised  by  the  assignment  of  errors 
in  the  case,  or  at  least  by  the  brlofa  of  one 
or  both  of  the  parties  to  the  appeal.  In 
this  case  the  sufficiency  of  the  indictment 
is  not  attacked  in  the  least  degree,  either 
in  the  assignment  of  errors  or  in  the  briefs, 
and  was  first  suggested  by  the  oral  argu- 
ment on  the  part  of  the  plaintifl  in  error. 
To  hold  that  such  a  question  can  thus  be 
raised  and  made  available  by  a  defendant 
is  to  practically  nullify  the  requirement  of 
an  assignment  of  errors,  either  in  the  brief 
or  elsewhere,  and  throw  open  the  doors 
to  such  a  course  of  practice  as  will  prac- 
tically deprive  this  court  of  the  benefit  of 
an  argument  by  the  defendant  in  error  as 
to  the  vital  question  upon  which  the  case 
may  turn  In  this  court,  and  also,  in  many 
cases,  as  to  the  final  determination  ot  the 
cause. 

I  think  that  the  judgment  and  sentence 
of  the  court  below  should  be  affirmed — 
First,  because  the  indictment  is  sufficient; 
and,  second,  because  the  error  upon  which 
the  majority  of  the  court  founds  the  re- 
versal was  not  properly  before  the  court 
for  determination. 


Statb  y.  So  Ho  Gi. 

(Supreme  Cmirt  of  WanMnfiton.    May  81, 1890.) 

Appeal  from  superior  court,  Walla  Walla  county. 
WcUlngttm  Af.    Clark,   for  appellant.    L.  H. 
Plattor,  for  the  State. 

Scott,  J.  Defendant  was  convicted  of  murder 
in  the  second  degree  upon  an  indiotment  failing 
to  charge  a  purpose  to  kilL    A  motion  by  defeud- 
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ant  In  arrest  of  judgment  was  sustained.    The 
state  appeals. 

In  Leonard  v.  Territory,  a  Wash.  T.  881,  7  Pao. 
Rep.  872,  the  court  decided  that  it  was  necessary 
to  allege  a  purpose  to  Icill  in  order  to  sustain  a 
conviction  for  murder  under  our  statutes.  We 
have  followed  that  case  in  Blanton  v.  State,  ante, 
4S9,  (just  decided.)  The  indictment  in  this  case 
is  sufBcient  to  charge  manslaughter.  These  mat- 
ters having  been  discussed  in  the  last  case  cited, 
it  is  unnecessary  to  review  hero.  Allowance  of 
the  motion  in  arrest  of  judgment  was  therefore 
error,  and  the  same  is  reversed.  The  cause  is  re- 
manded, with  instructions  to  the  court  below  to 
sentence  the  defendant  for  manslaughter  upon 
the  conviction  already  had. 

Btijoes,  J.,  concurs. 

HoTT,  J.,  {dU»enttng.)  I  concur  in  the  result 
in  this  case,  out  not  In  the  reasoning,  in  the  two 
cases  above  referred  to. 


Statb  v.  So  Ho  Mb. 

(Supreme  Court  of  Waghington.    May  81, 1890.) 

Appeal  from  superior  court,  Walla  Walla  county. 
WelUnaton  M.    Clark,   for  appellant.    L.  H. 
Plattor,  for  the  State. 

Scott,  J.  This  case  is  in  the  same  condition  as 
State  V.  So  Ho  Qe,  ante,  442,  (just  decided.) 
The  order  sustaining  the  motion  in  arrest  of  judg- 
ment is  reversed,  and  the  court  below  is  directed 
to  sentence  the  defendant  for  manslaughter. 

Stiles,  J.,  concurs.  Horr,  J.,  concurs  in  the 
result. 


Langebt  V.  Boss  et  a/. 

(Supreme  Court  of  Washington.    May  28,  1890.) 

Vbndob  and  Vendee— Cosstbcction  or  Con- 
tract. 

1.  A  memorandum  reading :  "Received  of  A. 
$5  as  part  payment  for  lots  1  and  2  in  block  No.  1806, 
conditions  as  follows:  f2,41)5  to  be  paid  on  or 
about  the  30th  day  of  March,  1888,  and  balance, 
of  $1,500,  to  run  on  time,  to  suit  said  A.  's  con- 
venience, " — with  an  agreement  to  furnish  a  war- 
ranty deed  on  payment  of  the  £3,495,  is  not  an  op- 
tion, merely,  but  an  agreement  of  sale  which  may 
be  enforced"  by  the  buyer  until  his  rights  have 
been  terminated  by  tender  of  performance  by  the 
seller,  as  time  will  not  be  regarded  as  of  its  es- 
sence. 

3.  It  may  be  shown  by  parol  that  the  block  re- 
ferred to  was  in  the  city  whore  the  receipt  was 
dated,  and  that  the  ¥1,.500  was  to  be  kept  back  to 
pay  a  mortgage  ou  the  lots. 

Appeal  from  superior  court,  Pierce  coun- 
ty. 

Suit  by  Cliarles  Laiigert  against  Frank 
C.  Koss  and  James  M.  Asliton  for  specific 
performance,  or,  in  case  that  cannot  be 
decreed,  (or  damages.  The  defendant  Ash- 
ton  purchased  the  property  In  question 
after  the  expiration  of  the  time  referred  to 
In  the  memorandum  between  Langert  and 
Boss.  Judgment  was  given  for  defend- 
ants, and  plaintiff  appeals. 

Judson,  Shurpstein  &  Sullivan,  for  ap- 
pellant. F.  Campbell  and  Mitchell,  Aali- 
toB  iSt  CliapiBHB,  for  appellees. 

HoYT,  J.  The  rights  of  the  parties  to 
this  action  must  be  determined  by  the  con- 
struction to  be  given  to  the  memorandum 
In  writing  made  by  the  defendant  to  the 
plaintiff  in  words  and  figures  as  follows, 
to-wlt:  "Tncoma,  W.  T.,  March  16,  1H88. 
Keceived  of  Cbas.  Langert,  f  5.00  as  part 


payment  for  lots  No.  1  and  2,  In  block  No. 
1806,  conditions  as  follows:  $2,495.00  to 
be  paid  on  or  about  the  20th  day  of  March, 
1888,  and  balance,  of  fl,500.00,  to  run  on 
time,  to  snlt  said  C.  Laiigert's  conven- 
ience. I  also  agree  to  furnish  saidC.  Lang- 
ert a  warranty  deed  upon  the  payment  of 
the  f 2,<U)5.00,  and  a  clear  title.  Fbank  C. 
Ross.  Witness:  J.  W^.  Summers."  Was 
It  simply  an  option  giving  the  right  to  the 
plaintiff  to  purchase  the  property  in  ques- 
tion, which  terminated,  by  the  terms  of 
the  memorandum  Itself,  on  the  20th  day  of 
March,  named  therein?  or  was  It  a  con- 
tract for  the  sale  of  said  property,  with 
dependent  conditions  making  it  the  duty 
of  either  party  to  tender  performance  on 
his  part  before  hecould  declare  thecontract 
forfeited  by  the  other  party  ?  The  court 
below  evidently  found  the  legal  effect  of 
said  memorandum  was  as  first  stated,  as 
with  this  construction  the  evidence  might 
warrant  the  conclusions  of  fact  and  law 
as  found  by  said  court,  while  the  giving 
to  the  said  contract  the  other  construc- 
tion would  have  made  the  findings  of  facts 
by  the  lower  court  impossible,  upon  any 
fair  and  reasonable  construction  of  the 
evidence  introduced  upon  the  trial  of  the 
cause. 

The  material  question,  then,  is  as  to  the 
construction  of  said  contract.  Plaintiff 
contends  that  it  Is  a  full  contract  for  the 
sale  of  tlie  real  estate  in  question,  with  all 
the  elements  of  such  contracts,  and  that, 
as  It  does  not  appear  therefrom  tliat  time 
was  of  the  essence  thereof,  It  entitled  the 
plalntitf    to    tender    performance  on   his 

gart,  and  demand  his  deed,  at  any  time 
efore  he  was  put  in  default  by  a  proper 
tender  of  performance  by  defendant.  If 
the  first  part  of  plaintiff's  contention  is 
true,  we  think  the  latter  is  also,  as  we 
deem  the  doctrine  of  equity,  that  time  will 
not  be  held  to  be  of  the  essence  of  con- 
tracts of  thlH  nature,  unless  the  intent  of 
the  parties  thereto  that  it  should  be  clear- 
ly appears  therefrom,  is  too  well  estab- 
lished by  authority  to  be  open  to  ques- 
tion, or  to  make  it  proper  to  cite  au- 
thorities In  support  thei'eof.  Defendant, 
however,  argues  that  the  first  part  of  said 
contention  is  not  true,  for  the  reason  that 
said  memorandum  is  tooindefii)iteand  un- 
certain to  be  capable  of  enforcement  in  a 
court  of  equity.  We  agree  with  the  con- 
tention of  the  defendant  that  the  memo- 
randum in  question  cannot  be  construed 
as  contended  for  by  plaintiff  unless  all  the 
terms  of  the  sale  reasonably  appear  there- 
from, or  may,  under  the  rules  applicable 
to  the  Introduction  of  oral  evidence  in  aid 
of  such  contracts,  be  made  to  appear.  In- 
vestigating the  contract  in  question  by 
the  rule  thus  Invoked  by  the  defendant, 
we  see  but  two  provisions  thereof  that 
are  at  all  open  to  criticism.  The  first  is  as 
to  the  description  of  the  property.  But 
as  the  property  is  described  with  deflnite- 
ness,BO  far  as  theijarticularlotsand  block 
are  concerned,  and  is  <mly  faulty  in  not 
showing  that  the  block  named  Is  in  Ta- 
coma,  we  think  the  omission  is  one  that 
could  be  supplied  by  oral  proof.  The  other 
is  as  to  the  time  of  payment  of  the  $1,500 
that  was  not  to  be  paid  on  the  delivery 
of  the  deed ;  and  as  to  this,  we  think,  oral 
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proof  to  explain  the  altaation  of  the  con- 
tracting parties  waa  admisBlble,  not  for 
the  purpose  of  changing  the  contract,  bat 
to  show  that  there  was  a  mortgage  of 
f  1,500  on  the  property  in  question,  and 
that  the  keeping  back  of  the  f  1,500  was 
for  the  purpose  of  pay  lug  off  thesaid  mort- 
gage when  It  became  doe;  and,  this  hav- 
ing been  made  to  appear,  the  time  of  pay- 
ment of  said  $1,5U0  becomes  certain,  au 
that  is  certain  which  may  be  made  cer- 
tain, as  this  could  hare  been  by  referring 
to  said  mortgage,  or  the  record  thereof. 
The  contract  relied  upon  by  plaintiff  en- 
titled him  to  relief  as  against  the  maker 
of  said  contract,  but  the  proof  showed 
that  it  was  not  in  the  powerofsaid  maker 
to  specifically  perform;  and  therefore  it 
was  the  duty  of  the  court  to  have  given 
the  plaintiff  damages  for  the  violation  of 
the  contract. 

The  proof  of  damages  was  not  satisfac- 
tory, and  it  la  doubtful  whether,  thereon, 
a  judgment  of  more  than  nominal  dam- 
ages should  have  been  rendered;  and.  In 
view  of  the  unsatisfactory  state  of  the 
proof  upon  this  question,  we  think  equity 
demands  that  there  should  be  a  rehearing 
in  the  court  below.  The  cause  will  there- 
fore be  remanded,  with  instruftions  toset 
aside  the  Judgment  in  favor  of  defendant, 
and  proceed  to  a  rehearing  of  the  cause 
against  defendant  Ross  in  accordance  with 
this  opinion. 

Anders,  C.  J.,  and  Scott  and  Stii.eb, 
JJ.,  concur.    Dunbar,  J.,  not  sitting. 


Martin  v.  Whitman  Codnty. 
(Suirreme  Court  of  Washington.    May  38,  1890.) 

CONTRACT— CoSSTKUCTION—DBLIXQtrBST  TaXEB. 

A  contract  with  a  county  to  list  delinquent 
taxes  therein  for  5  per  cent,  on  the  total  amount 
of  the  list,  "to  be  paid  out  of  the  tax  due  the 
county  on  said  tax-list,  as  it  is  collected,  "  entitles 
the  maker  of  the  list  to  a  sum  equal  to  5  per  cent, 
of  the  total  amount  out  of  the  iii^t  money  collect- 
ed, and  not  merely  to  5  per  cent  of  the  amount 
collected.    Hott,  J.,  dissentinfr. 

Appeal  from  district  court,  Whitman 
county. 

D.  J.  Crowley,  Frank  H.  Brown,  and  P. 
C.  SuIUvan,  for  appellant. 

Stiles,  J.  Plaintiff  in  error  brought 
suit  against  Whitman  county  upon  a  con- 
tract made  with  him  by  the  board  of  coun- 
ty commissioners,  by  an  order  spread  upon 
Its  minutes  In  the  following  words :  "  It  is 
hereby  ordered  that  C.  Q.  Martin  make  a 
tax-list  of  all  taxes  delinquent  in  Whit- 
man county,  and  that  he  receive  therefor 
5  per  cent,  on  the  total  amount  of  said 
tax-list.  That  said  5  per  cent,  is  to  be 
paid  out  of  the  tax  due  Wtiitman  county 
on  said  tax-list,  as  it  is  collected. "  The 
supreme  court  of  the  territory,  in  Martin 
V.  Whitman  Co.,  20  Pac.  Rep.  599,  held  the 
making  of  thiscontract  to  have  been  with- 
in the  power  of  the  board  of  commission- 
ers. This,  therefore, Is  the  law  of  the  case. 
See  Navigation  Co.  v.  Dacres,  23  Pac.  Rep. 
415,  (January  session  of  this  court.)  The 
cause  was  tried  upon  its  merits,  in  ac- 
cordance with  that  opinion,  upon  .a  com- 
plaint alleging  the  list  to  have  been  made 


by  plaintiff,  showing  $68,676.25  delinquent 
taxes  due  the  county,  and  the  sum  of  92,- 
000  thereof  actually  collected.  The  truth 
of  these  allegations,  and  others  showing 
the  refusal  of  the  board  to  allow  more 
than  5  per  cent,  of  the  money  collected, 
was  admitted.  The  answer  of  the  defend- 
ant alleged  that  the  list  prepared  by  the 
plaintiff  was  so  carelessly  and  negligently 
prepared  that  it  was  useless  for  the  pur- 
pose for  which  It  was  designed,  viz.,  the 
collection  of  the  taxcH  delinquent,  but  no 
proof  neems  to  have  been  offered  to  sus- 
tain these  averments;  and  the  case  was 
submitted  to  the  jury  alter  a  refusal  of  the 
court  to  direct  a  verdict  for  the  plaintiff 
for  f  2,000,  and  upon  the  court's  direction 
to  find  for  plaintiff  for  $100,  and  costs. 

The  request  to  charge  necessarily  In- 
volved a  construction  of  the  terms  of  the 
contract  by  the  court,  on  the  questloa 
whether  the  services  of  the  plaintiff  were 
to  be  compensated  by  the  payment  of  an 
amount  equal  to  3  per  cent,  of  the  total 
amount  of  delinquent  taxes  discovered 
and  listed  by  him,  out  of  the  first  money 
derived  from  that  source,  or  5  per  cent,  of 
the  money  collected,  without  regard  to 
the  gross  delinquency.  The  court,  as  has 
been  observed,  instructed  that  only  5  per 
cent,  of  the  amount  collected  had  been 
stipulated  for,  and  plaintiff  api»ealed.  Wo 
are  well  satisfied  that  the  construction 
given  to  the  contract  was  wrong.  In- 
deed, as  we  view  it.  It  was  not  subject  to 
construction  at  all,  but  was  plainly  such 
an  agreement  as  the  plaintiff  contends 
it  t«  be.  Upon  a  retrial  of  the  case,  there- 
fore, unless  the  defendant  can  show  the 
truth  of  tne  matters  alleged  in  its  answer, 
judgment  must  be  entered  for  plaintiff  for 
the  amount  collected  up  to  5  per  cent,  of 
:$68, 576.25.  Upon  so  plain  a  case  it  would 
be  within  the  power,  and  it  would  ordina- 
rily be  the  inclination,  of  this  court,  with- 
out ordering  a  new  trial,  to  amend  the 
judgment  of  the  court  below;  but  in  the 
case  at  bar  the  contract  made.  In  view  of 
the  short  time  occapied  by  the  plaintiff  In 
the  performance  of  the  work,  (barely  three 
months.)  seems  to  have  been  so  recklessly 
improvident  and  unbuaiuess-like  a  trans- 
action on  the  part  of  the  commissioners, 
that  we  think  justice  requires  that  the 
county  have  an  opportunity  to  avail  itself 
of  the  alleged  worthlessness  of  plain- 
tiff's work,  as  shown  In  its  answer. 

The  judgment  is  reversed,  and  a  new 
trial  ordered,  in  accordance  herewith. 

Anders,  C.  J.,  and  Scott,  J.,  concur; 
Dunbar,  J.,  not  sitting. 

Hoyt,  J.,  {.dissenting.)  I  am  unable  to 
agree  with  the  majority  of  the  court  la 
their  conclusions  as  to  this  case,  'i  he  or- 
der relied  upon  as  a  contract  was  made 
by  a  body  representing  the  county,  which 
is  a  necessary  part  of  the  government  of 
the  state,  and  therefore,  in  the  strictest 
sense,  a  public  body.  The  rule  is  well  set- 
tled that  any  and  all  acts  of  such  a 
public  body,  when  alleged  a«  the  founda- 
tion of  a  claim  by  a  private  person  against 
such  body,  must  be  construed  In  favor  of 
the  public,  and  against  such  private  per- 
son.   It  follows  that  if  the  order  In  que»> 
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tion  la  capable  of  two  conatrnctlons  tbat 
one  muat  be  i^lven  It  that  will  best  pro- 
tect the  rlghtB  of  the  pnblic.  I  think  the 
order  In  question  might  well  be  constraed 
as  it  has  been  by  the  majority  of  the 
court,  but  I  also  think  it  capable  of  the 
conBtructloD  contended  for  by  the  defend- 
ant,— that  the  compensation  of  5  per  cent, 
attached  to  the  entire  amount  of  the  tax- 
Hat,  but  became  due  and  payable  only  up- 
on Buch  portion  of  said  amount  aa  waa 
from  time  to  time  collected ;  and  thin  con- 
struction being  in  the  interest  of  the  pub- 
lic, and  being  alao  reasonable  and  Just  as 
between  the  parties,  while  the  other  con- 
struction makea  it  unreasonable  and  op- 
pressive to  the  public,  I  think  it  ought  to 
be  adopted  by  the  court.  In  my  opinion 
the  Judgment  appealed  from  should  be 
affirmed. 


Hickman  t.  Hickman. 
{Supreme  Court  of  WasMimton.   May  28,  1890.) 

DiTOBCE— ISSASITT — CJONSTITUTIONAL  LaW. 

Act  Wash.  T.  Dec.  22,  1885,  authorizing  di- 
vorce on  the  ground  of  Incurable  chronic  mania 
existing  for  more  than  10  years,  ia  valid,  and 
within  the  power  of  the  territorial  legislatnre. 

Appeal  from  superior   court,  Jefferson 
county;  Mbrris  B.  Sacbb,  Judge. 
Hays  &  Phituley,  for  appellant. 

Scott,  J.  Appellant  brought  this  suit 
In  the  superior  court  of  Jefferaon  county, 
to  obtain  a  divorce  upon  the  ground  of  In- 
curable chronic  mania  or  clewentin  of  the 
defendant,  existing  for  more  than  10  years 
prior  to  the  c<imroencement  of  the  action. 
The  defendant,  by  her  guardian  ad  litem, 
interposed  a  general  demurrer  to  the  com- 
plaint. 

The  sole  question  presented  to  us  In  the 
case  is  aa  to  the  validity  of  the  act  of  the 
territorial  legislature  approved  Decemt>er 
22,  1885,  making  such  Incurable  chronic 
mania  or  demeutia  one  of  the  grounds  up- 
on which  divorces  might  be  granted, 
where  the  affliction  had  existed  for  10 
years  or  more.  The  Judge  of  the  superior 
court  by  whom  the  cause  was  tried  held 
that  the  act  was  contrary  to  public  policy, 
and  was  therefore  unconstitutional.  No 
other  objection  was  urged  here,  nor  Is  there 
any  apparent  defect  In  the  act.  However 
it  may  be  regarded  as  a  measure  of  public 
policy,  the  power  of  our  territorial  legis- 
lature under  the  organic  act  extended  to 
all  rightful  subjects  of  legislation.  The 
reasons  for  which  divorces  might  be 
granted  have  always  been  recognized  as 
one  of  them,  under  our  system  of  govern- 
ment. In  fact  our  territorial  supreme 
court  held  tbat  the  legislature  could  itself 
grant  a  divorce  by  a  special  act  ( Maynard 
V.  Valentine.  2  Wash.  T.  3,  3  Pac.  Rep.  195,) 
and  this  was  subsequeutly  affirmed  by  the 
supreme  court  of  the  United  States,  (May- 
nard v.  Hill.  125  U.  S.  190,  8  Sup.  Ct.  Bep. 
723.)  It  follows  that  the  legislature  could 
authorize  the  granting  of  divorces  by  the 
courts,  for  any  causes  that  the  legislature 
deemed  suf&clent,  and  whether  tlie  same 
should  be  due  to  misfortune  or  misbehav- 
ior could  not  affect  the  validity  of  such 


laws.    The  Judgment  of  the  lower  court  is 
reversed. 

Anders,  C.  J.,  and  Hott,  Ddnbab,  and 
Stiles,  JJ.,  concur. 


Kebbon  t.  North  Pao.  Lumberlno  & 

Manuf'g  Co. 

{Supreme  Court  of  Washington.    May  28, 1890.) 

Replevin— Plbamno—Ambsdmeni. 

1.  In  an  action  to  recover  personal  property, 
it  is  a  irood  defense  that  plaintiffs,  who  allege 
ownership  generally,  claim  only  under  a  mort- 
gage from  third  persons,  and  such  oaae  does  not 
come  within  Ck>de  Wash,  g  106,  providing  that 
plaintiffs,  in  such  action,  failing  to  establish 
ownership,  may  prove  a  right  of  possession  by 
virtue  of  a  special  propertjr,  and  amend. 

2.  Where  plaintlffls  alle^  ownership  general- 
ly, defendant  need  not  set  up  in  his  answer  tiiat 
a  bill  of  sale,  under  which  plaintiffs  claim,  is  a 
mortgage,  in  order  to  introduce  evidence  to  that 
effect. 

Appetil  from  superiorcourt,  Wahkiakum 
county;  Frank  Ai.len,  Judge. 

Seneca  Smith  and  Stott,  Boise  &  Stott, 
for  appellants.  Titos.  N.  Stronfir  and  Doo- 
little,  Piitcliard  &  Stevens,  for  appellee. 

HoYT,  J.  This  action  was  brought  to 
secure  the  possession  of  certain  saw-logs, 
alleged  to  have  been  unlawfully  detained 
by  the  defendants.  In  Its  complaint  the 
plaintiff  alleged  that  it  was  the  owner  of 
the  logs  in  question.  Defendants  denied 
the  ownership,  and  set  up  that  they  were 
in  possession  .by  authority  of  one  J.  F. 
Kimball,  who  cut  and  put  Into  the  water 
the  logs.  Plaintitr,  to  prove  its  owner- 
ship, put  in  evidence  a  bill  of  sale,  made  by 
said  Kimball,  in  wordB  aud  figures  as  fol- 
lows, to- wit:  "Know  all  men  by  these 
presents  that  I,  James  F.  Kimball,  nfCath- 
lainet,  Washington  Teiritory,  the  party 
of  the  first  part,  for  and  in  consideration 
of  the  sum  of  one  dollar  and  other  good 
considerations  to  me  in  hand  paid  by  the 
North  Pacific  Lumbering  &  Manufacturing 
Company,  a  corporation,  the  party  of  the 
second  part,  the  receipt  whereof  is  hereby 
acknowledged,  do,  by  these  presents, 
grant,  bargain,  sell,  and  convey  unto  the 
said  party  of  the  second  part,  its  succes- 
Hors  and  assigns,  all  of  the  following  de- 
scribed personal  property,  to-wlt :  All  of 
the  saw-logs  manufactured,  or  purchased 
by  me,  and  now  in  or  near  the  waters  of 
the  Columbia  and  Elokomon  rivers,  in 
Wahkiakum  county,  territory  of  Washing- 
ton, beinK  all  the  saw-logs  now  on  hand 
and  owned  by  me  in  said  county  of  Wah- 
kiakum ;  and  I  do  also  sell  to  said  corpo- 
ration all  the  logs  now  in  the  process  of 
manufacture,  or  that  I  may  cut  Into  saw- 
logs  during  the  year  1887,  all  marked  as 
follows:  A  stump  mark  or  brand  in  the 
end,  a  'T,'  and  a  sap  mark,  a  crow's  foot, 
— to  have  and  to  hold  the  same  to  the  said 
party  of  the  second  part,  its  successors 
and  assigns,  forever;  and  I  do  for  myself, 
my  heirs,  executors,  and  administrators 
covenant  and  agree  to  and  with  the  said 
party.  Its  successors  and  assigns,  to  war- 
rant aud  defend  the  sale  of  said  property, 
goods,  and  chattels  hereby  made  with  the 
said  party  of  the  second  part,  its  succes- 
sors and  assigns,  against  all  and  every  per- 
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«on  or  persons,  whomsoever,  lawfully 
claiming  or  to  claim  tlie  same.  In  wit- 
ness whereof  I  have  hereunto  set  my  hand 
an«l  seal  the  17th  day  of  October,  in  the 
year  of  our  Lord,  18ti7.  Signed,  sealed,  and 
delivered,  in  presence  of  Tho.  N.  Stkong, 
F.  R.  Strong.  .1.  F.  Kimball.  [Seal.]" 
Defendants  offered  to  prove  certain  facts 
tending  to  show  that  said  bill  of  sale  was 
given  simply  as  a  security,  and  was  there- 
fore, in  fact,  only  a  mortgage.  The  court 
excluded  this  proof.  Defendants  excepted, 
and  have  assigned  error  thereon,  and  this 
ruling  we  will  proceed  to  examine. 

The  plaintiff  concedes,  in  its  brief,  that 
the  said  ruling  was  erroneous  if  the  fact 
that  it  was  only  a  mortgagee,  and  not  the 
owner,  would,  under  the  pleadings  in  the 
cause,  have  been  of  any  avail  to  the  de- 
fendants, but  argues  upon  two  grounds 
that  proof  of  such  a  fact  would  not  have 
aided  them :  Firnt,  for  the  reason  that  as 
mortgagee  it  would  have  had  a  special 
property  in  the  logs,  and  have  been  en- 
titled to  maintain  Its  action  by  virtue  of 
the  provisions  of  section  108  of  the  Code ; 
and,  second,  that  before  the  defendants 
could  avail  themselves  of  such  a  defense 
they  must  havepleaded  it  in  their  answer. 
As  to  the  first  proposition  above  stated. 
It  Is  only  necessary  to  say  that  this  court, 
at  its  last  term,  held  in  a  case  like  this, 
where  the  plaintiff  claimed  as  owner  and 
proved  only  that  he  was  a  mortgagee, 
that  he  could  not  recover;  and  as  we  are 
satisfied  with  that  decision,  and  the  rea- 
soning therein,  it  is  conclusiveol  this  ques- 
tion. See  Silsby  v.  Aldridge,  23  Pac.  Rep. 
836,  (decided  at  last  term.)  If  the  plain- 
tiff in  its  complaint  had  set  out  the  bill  of 
sale  in  question,  and  alleged  ownership 
thereunder,  it  would  undoubtedly  have 
been  necessary  for  the  defendants  to  have 
pleaded  that  It  was  only  a  mortgage  to 
have  entitled  them  to  introduce  proof  to 
show  such  fact;  but  as  it  contented  itself 
with  the  allegation  of  ownership  without 
showing  how  it  was  acquired,  and  thus 
entitled  Itself  to  establish  such  ownership 
by  any  competent  proof.  It  must  follow 
that,  when  such  proof  was  introduced,  the 
defendants  were  entitled  to  meet  the  case 
made  by  plaintiff's  evidence  by  any  com- 
petent proof  that  tended  to  show  that 
such  evidence  was  untrue;  and  that  the 
bill  of  sale  introduced  was  not,  in  fact,  a 
conveyance  of  the  property,  but  was  only 
a  mortgage  thereon,  as  fully  and  com- 
pletely as  though  the  matters  in  defense 
had  been  fully  set  out  in  their  answer. 
The  proof  offered  by  the  defendants  was 
wrongfully  excluded,  and  the  error  there- 
on assigned  was  well  taken. 

Error  was  also  assigned  upon  various 
rulings  growing  out  of  the  instructions  to 
the  Jury,  but  the  record  seems  to  be  im- 
perfect, and,  as  it  is  impossible  to  deter- 
mine therefrom  just  what  the  judge  did  in- 
struct the  jury,  we  shall  not  discuss  these 
errors  further  than  to  say  that,  excepting 
as  to  the  instruction  that  the  intent  of 
the  parties  must  be  gathered  solely  from 
the  bill  of  sale  which,  for  the  reason 
hereinbefore  stated,  we  hold  to  be  error, 
we  are  of  the  opinion  that  the  instructions 
fairly  Interpreted  the  law  of  the  case.  The 
Judgment  of  the  lower  court  must  be  re- 


versed, and  the  cause  remanded  tor  a  new 
trial. 

Anders,  C.  J.,  and  Stiles  and  Scott,  JJ., 
concur;  Dunbar,  J.,  not  sitting. 


Chamberlain  v.  Wixn. 
(Supreme  Cmiit  of  Washington.    May  28, 1890.) 

RjEPlaVIN — PlBADISG — IK8TRUCTIOS3. 

1.  In  an  action  to  recover  possession  of  spe- 
cific personal  property,  the  defendant  may,  under 
the  general  denial,  prove  ownership  or  the  right 
of  possession  of  the  property  in  controversy  in  a 
third  person. 

2.  In  such  action  a  charge  to  the  effect  that 
"the  plaintiff  claims  that  the  defendant  detains 
her  property, "  and  that  the  defendant  denies  such 
detention,  is  misleading,  as  tending  to  exclude 
from  the  consideration  of  the  jury  the  question  of 
ownership. 

3.  Where  there  was  evidence  to  show  that  a 
bill  of  sale  under  which  defendant  claimed  had 
been  given  aa  a  compromise  of  a  disputed  claim, 
it  is  error  to  instruct  the  jury  that  such  bill  of 
sale  conveys  no  right  to  the  property  in  question. 

On  rehearing.  For  former  opinion,  see 
20  Pac.  Rep.  7S0. 

SuIUvnn,  Woolford  &  Sullivan  and  C.  S. 
Voorliees,  for  appellant.  Allen  &  Crowley 
fUii  Anileis,  Benton  AVlark,  for  appellee. 

vScoTT,  J.  Upon  the  reargument  of  this 
cause  which  was  allowed  by  tlie  territo- 
rial supreme  court,  aconstltutlonal major- 
ity of  this  court  have  not  become  satisfied 
that  the  judgment  heretofore  last  ren- 
dered, reversing  the  lower  court, is  wrong. 
It  is  therefore  allowed  to  stand,  and  a  re- 
mittitur is  directed. 

Stiles  and  Hoyt,  JJ.,  concur.  Anders, 
C.  J.,  not  sitting  In  the  case,  having  been 
of  counsel  below.    Di'Nbar,  J., not  sitting. 


Johnston  et  al.  v.  Eisenbeis. 
(Supreme  C<ywrt  of  WashingUm,.    May  38,  1890.) 

Appeal— Final  Order — VmvrsiynoTf. 

An  order  denying  a  motion,  based  on  de- 
fendant's answer  and  other  papers,  to  dissolve  a 
temporary  injunction,  and  grant  an  injunction 
against  plaintiff  without  disposing  of  plaintiff's 
prayer  for  a  permanent  injunction,  is  not  a  final 
disposition  of  the  cause  from  which  an  appeal 
will  lie. 

Appeal  from  district  court,  Jefferson 
county;  C.  H.  Hanford,  Judge. 

Bill  In  equity  by  Charles  Elsenbeis, 
against  Charles  G.  Johnston,  William  Ol- 
sen,  and  Herman  Metzger.  Defendants 
appeal. 

Wm.  T.  Muir,  for  appellants.  Calhoun 
&  ColewHD,  for  appellee. 

HoYT,  J.  The  plaintiff  herein  filed  his 
complaint  in  the  lower  court,  asking  that 
defends  uts  be  perpetualiy  enjoined  from  do- 
ing certain  acts  therein  complained  of,  and 
obtained  from  the  court  a  temporary  re- 
straining order  pending  the  hearing  of  the 
cause.  Defendants  filed  their  answer.  In 
which  they  set  forth  certain  affirmative 
allegations,  and,  based  thereon,  asked  an 
Injunction  against  the  plaintiff.  Upon  the 
record  thus  made  up,  and  upon  other  pa- 
pers and  affidavits  filed  in  the  cause,  de- 
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tendants  served  notice  upon  the  other  par- 
ty that  they  would  move  the  court  to  dis- 
solve the  restraining  order  that  had  been 
granted  to  plalntlS,  and  to  grant  unto 
said  defendants  an  Injunction  restraining 
the  plaintiff  from  doing  certain  acta  set 
out  therein.  Upon  the  hearing  of  the  mo- 
tions the  court  made  an  order  simply  de- 
nying both  branches  of  said  motion,  and 
making  no  other  adjudication  as  to  the 
rights  of  the  parties.  Was  this  order  such 
that  an  appeal  therefrom  would  lie  to  this 
court?  If  it  was  not  a  final  judgment  or 
order,  then,  under  numerous  decisions  of 
this  court,  an  appeal  therefrom  would  not 
lie;  and  we  think  it  was  not.  There  was 
no  final  disposition  of  the  cause.  The 
plaintiff  is  still  In  court,  asking  tor  the 
permanent  injunction,  and  his  right  there- 
to has  never  been  adjudicated.  There  was 
no  judgment  that  finally  foreclosed  the 
rights  of  either  party,  nor  was  there  any 
order  as  to  costs.  The  order,  we  think, 
was  interlocutory,  and  not  final.  The  ap- 
peal must  be  dismissed,  and  it  is  so  or- 
dered. 

Anders,  C.  J.,  and  Dunbar,  Scott,  and 
Stiles,  J  J.,  concur. 


Terry  v.  State. 
(Supreme  Court  of  Washington.    May  28,  1890.) 

Indictment — Embezzlement. 
Code  Wash,  i  835,  provides  that  "if  any 
officer,  agent,  clerk,  or  servant,  or  person  to  whom 
any  money  or  other  property  shall  be  intrusted  for 
any  specific  purpose,  for  hire,  shall  embezzle, 
•  •  •  [he]  shall  be  deemed  guilty  of  larceny.  " 
Seld,  the  words  "for  hire"  qualify  each  of  the 
enumerated  classes;  and  therefore,  in  an  indict- 
ment for  embezzlement  by  an  agent,  an  omission 
to  charge  that  he  was  an  agent  for  hire  was  fatal. 

Error  from  district  court.  King  county. 

Code  Wash.  §  835,  provides  that  "if  any 
officer,  agent,  clerk,  or  servant,  or  person 
to  whom  any  money  or  other  property 
shall  be  Intrusted  for  any  specific  purpose, 
for  hire,  shall  embezzle,"  •  •  »  [he] 
shall  be  deemed  guilty  of  larceny,"  etc. 
And  section  8.36  provides,  among  other 
things,  that,  "  If  any  agent,  clerk,  officer, 
servant,  or  person  to  whom  any  money 
or  other  property,  shall  be  intrusted,  with 
or  without  hire,  shall  fraudulently  convert 
to  his  own  use,  •  ♦  ♦  he  shall  be 
deemed  guilty  of  larceny, "  etc. 

Ronald,  Piles  &  Relfe,  for  plaintiff  in  er- 
ror. 

DuNBAB,  J.  The  indictment  under  which 
the  appellant  was  convicted  of  larceny 
was  under  section  835  of  the  Code,  and, 
omitting  the  formal  parts,  was  as  fol- 
lows: "The  said  J.  E.  Terry,  on  the  2oth 
day  of  May,  A.  D.  1889,  in  the  county  of 
King,  In  the  district  aloresald,  then  and 
there  beiugthe  agent  of  one  W.H.Gleason 
ttsv  sale  of  a  certain  horse,  then  and  there 
the  personal  property  of  said  W.  H.  Glea- 
son,  did  then  and  there  sell  the  said  horse 
to  one  F.  V..  Scott  for  the  sum  and  price  of 
one  hundred  and  ninety  dollars,  and  did 
then  and  there,  by  virtue  of  said  employ- 
ment, receive  from  said  F.  E.  Scott  as  the 
purchase  price  of  said  horse,  and  as  the 
personal  property  of  said  Gieoeon,  the  sum 


of  one  hundred  and  fifty  dollars,  lawful 
money  of  the  United  States,  and  the  prom- 
issory note  of  said  Scott  for  forty  dollars, 
and  did  then  and  there,  willfully,  fraudu- 
lently, and  feloniously,  take  and  secrete  the 
whole  of  saldmoney,  with  the  intent  there- 
by to  embezzle  and  fraudulently  convert 
the  same  to  his  own  use,  contrary  to  the 
form  of  the  statute, "  etc. 

Several  points  are  raised  by  the  appel- 
lant ;  but  the  one  to  which  the  court  will 
address  itself,  as  being  decisive  of  the  case, 
is  "that  the  omission  to  charge  in  the  In- 
dlctmentthat  the  defendant  was  an  agent 
for  hire"  is  fatal.  The  court  below  held 
that  the  words  "for  hire"  did  not  apply 
to  "any  officer,  agent,  clerk,  or  servant," 
but  only  to  any  one  included  In  the  word 
"person,"  and  that  the  word  "person,"  as 
used  In  that  statute,  meant  any  person 
other  than  an  oflicer,  agent,  clerk,  or  serv- 
ant, and  that  the  words  "for  hire"  only 
applied  to  such  other  persons.  This  con- 
struction of  section  835  us  an  independent 
section  is  not  In  harmony  with  the  rule  of 
^usJenj^zier/s,  that  In  the  construction 
of  statutes,  contracts,  and  other  instru- 
ments, where  an  enumeration  of  specific 
things  is  followed  by  a  general  word  or 
phrase,  the  latter  is  held  to  refer  to  things 
of  the  same  kind  as  those  specified.  But, 
outside  of  this  rule  of  construction,  the  en- 
actment of  section  836,  which  must  be  con- 
strued in  connection  with  section  835,  by 
its  terms.  Included  in  the  proviso,  express- 
ly covers  cases  of  embezzlement  by  the 
same  classes  of  persons  mentioned  in  sec- 
tion 835.  "  without  hire,"  showing  conclu- 
sively that  in  the  legislative  mind  the 
words  "lor  hire"  were  Intended  to  apply 
to  all  persons  mentioned  in  section  835. 
C>n  any  other  theory  the  proviso  would 
be  meaningless.  We  are,  therefore,  of  the 
opinion  that  the  omission  to  charge  in  the 
indictment  that  the  defendant  was  an 
agent  for  hire  is  fatal.  The  legislature  not 
having  provided  any  punishment  for 
crimes  specified  in  the  proviso  In  section 
835,  that  portion  of  the  law  is  inoperative. 
The  cause  will  be  remanded  to  the  court 
below,  with  instructions  to  discharge  the 
defendant,  appellant. 

A.N'DERS,  C.  J.,  and  Hoyt,  Scott,  and 
Stiles,  J  J.,  concur. 


White  v.  Territory. 

{Supreme  Cmirt  of  Washington.    June  3,  1890.) 

FoBOBKY — Indictmbst— Evidence. 

1.  In  an  indictment  for  forgery  of  a  draft  it 
is  not  necessary  to  set  out  the  figures  cut  therein. 

2.  As  under  the  statutes  of  Washington  for- 
gery may  consist  in  the  uttering  of  a  forged  instru- 
ment, an  indictment  charging  that  defendant  ut- 
tered and  published  as  true  a  certain  false  and 
forged  writing,  set  out  in  the  indictment,  is  suffi- 
cient to  cover  the  case  of  a  raised  di-aft. 

3.  A  juror,  having  stated  that  he  has  impres- 
sions as  to  the  merits  in  a  criminal  action,  cannot  be 
asked  whether  such  impressions  Eire  favorable  to 
defendant. 

4.  The  prosecution  may  show,  by  either  party 
to  it,  an  entire  conversation,  a  part  of  which 
has  been  called  out  by  defendant. 

5.  That  the  judge  intimated  his  opinion  as  to 
the  value  of  some  jwrtions  of  the  evidence  will 
not  require  a  reversal,  where  he  cleurly  and  fully 
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gave  the  jury  to  understand  that  the  facts  were 
exclusively  for  them. 

6.  An  Instruction  that  "the  mere  uttering:  of 
a  forged  instrument  is  of  itself  a  circumstance 
from  which  knowledge  of  its  falsity  may  be  pre- 
sumed, *  •  ♦  but  that  presumption  is  not  cou- 
clusive;  ♦  •  •  it  is  open  to  the  defendant  to 
contradict  or  explain  the  fact  of  his  having  guilty 
knowledge,  "—is  not  erroneous  where  it  is  shown 
by  the  other  instructions  to  have  meant  that  the 
utterance  of  a  draft,  found  to  be  forged,  would  be 
a  circumstance  from  which  the  jury  would  be 
warranted  in  finding  a  guilty  knowledge  if  they 
were  convinced  by  it  beyond  a  reasonable  doubt, 
when  examined  in  the  light  of  the  other  evidence. 

Appeal  from  district  court,  King  county. 

James  Ha  miltnn  Lewis  and  IV.  Latr  HUI, 
for  appellant.  Stratton  &  Feuton,  for  re- 
spondent. 

HoYT,  J.  Defendant  was  cfjnvlcted  of 
the  crime  of  forgery,  in  the  district  court 
for  the  third  judicial  district  holding  terms 
atSeattle.  Numerous  exceptions  were  tak- 
en to  the  ruling  of  the  court  during  the 
Erogrt'ss  of  the  <:au8e,  and  errors  thereon 
ave  been  duly  assigned,  and  the  case 
brought  here  for  review.  Nearly  all  of  the 
errors  assigned  have  been  relied  upon  here 
as  cause  tor  reversal,  and  have  been  ai^ 
gued  by  counsel  with  great  diligence  and 
ability.  "We  do  not,  however,  feel  called 
upon  to  discuss  the  questions  arising  upon 
each  of  said  alleged  eiTors  separately,  and 
shall  content  ourselves  with  the  examina- 
tion of  four  principal  questions,  as  we 
think  that  the  mind  of  the  court  as  to  the 
other  errors  assigned  will  be  sufficiently 
Indicated  by  such  discussion.  The  ques- 
tions which  we  shall  notice  are  as  fol- 
lows! (1)  As  to  the  sufficiency  of  the  In- 
dictment; (2)  as  to  the  challenge  of  the 
Juror  McRedmond;  (3)  a8tothctestlmon.y 
of  the  witness  Morrlsett;  (4)  as  to  the  In- 
structions to  the  jury. 

The  following  Is  a  copy  of  the  Indict- 
ment: "Wni.  M.  White  Is  accused  by  the 
grand  jury  of  the  territory  of  Washington 
for  the  county  of  King,  in  the  third  ju- 
dicial district  of  said  territory,  by  this  In- 
dictment, of  the  crime  of  forgery,  commit- 
ted as  follows:  The  said  Wm.  M.  White, 
on  the  25th  day  of  May,  A.  D.  1889,  In  the 
county  of  King,  in  the  district  aforesaid, 
then  and  there  being,  did  then  and  there 
willfully,  knowingly,  falsely,  fraudulent- 
ly, unlawfully,  and  feloniously  utter  and 
publish  as  true,  to  the  Puget  Sound  Na- 
tional Bank  of  Scuttle,  the  same  being  a 
body  corporate  under  the  banking  laws  of 
the  United  States,  a  certain  false  and 
forged  writing  on  paper,  of  the  tenor  fol- 
lowing: 'The Commercial  National  Bank, 
No.  l(i,743,  Portland,  Oregon,  May  13,  1S«9. 
At  sight  of  this  first  exchange,  second  and 
third  unpaid,  pay  to  the  order  of  J.  C. 
Smith  ($2,r)00.00)  twenty-flve  hundred  dol- 
lars, value  received,  and  charge  the  same 
to  the  account  of  E.  L.  Durham,  cashier. 
To  the  National  Bank  of  the  Republic,  Now 
York  City;'  with  the  words,  'J.  C.  Smith,' 
and  '  Wm.  M.  White,'  written  on  the  back 
of  said  paper,  he,  the  said  Wm.  M.  White, 
then  and  there  well  knowing  the  said  In- 
Btniment  of  writing  to  befalneancl  forged, 
with  Intent  then  and  there  to  injure  and 
defraud  the  Puget  Sound  National  Buuk, 
and  other  persons  to  the  juroi-s  unknown, 


contrary  to  the  form  of  the  statute  in 
such  case  made  and  provided,  and  against 
the  peace  and  dignity  of  the  territory  of 
Washington."  The  act  allowed  to  be 
proved  under  said  indictment  waa  the  at- 
terlng  bythedefendant  of  a  draft,  original- 
ly genuine.for  925,  which  had  been  altered 
to  $2,500.  The  indictment  correctly  sets 
out  the  altered  draft,  with  the  exception 
that  In  the  draft  Itself  there  appeared  the 
figures  "$2,500"  cut  therein,  which  did  not 
appear  In  the  copy  in  the  Indictment;  and 
It  was  claimed  that  such  omission  made 
the  draft  Inadmissible  in  evldeuce.  We 
think,  however,  that  such  figures  so  cut 
In  the  draft  were  no  part  of  the  contract 
contained  therein.  Such  figures  were  no 
more  a  part  of  the  Instrument,  In  a  legal 
sense,  than  are  the  marginal  figures  on  a 
bank  note,  or  the  lathe  work,  or  any  oth- 
er device  thereon,  to  prevent  counterfeit- 
ing; and  as  it  has  never  been  held  neces- 
sary to  set  these  out  In  the  indictment,  we 
think  the  same  rule  should  apply  to  the 
figures  in  question.  See  Whart.  Crim.  PI. 
&  Pr.  §  167;  State  v.  Flye,  26  Me.  312;  1 
Whart.  Crim.  Law,  §  731.  It  is  further 
claimed  that  the  draft  introduced,  having 
been  originally  a  genuine  one,  and  the 
forgery  consisting  of  an  alteration,  and 
not  of  an  original  false  making,  the  indict- 
ment did  not  snfllclently  state  the  facts  to 
warrant  proof  of  such  alteration.  We 
cannot  agree  with  this  contention.  The 
offense  of  forgery  under  our  statute  may 
consist  in  the  uttering  of  a  forged  Instru- 
ment. The  draft  set  out,  If  altered  from 
$25  to  $2,.o00,  was  ivB  much  a  forged  in- 
strument as  though  the  signature  of  the 
maker  bad  been  falsely  w^rltten  thereto; 
and  we  see  no  more  reason  for  allying 
that  the  draft  was  made  a  forged  one  by 
a  material  alteration  thereof,  than  there 
would  be  in  a  proper  case  in  stating  that 
the  forged  writing  was  made  such  by  the 
false  signing  of  the  same.  In  either  case 
we  think  the  facts  are  sufficiently  stated 
when,  in  addition  to  the  other  averments 
contained  in  this  indictment,  the  instru- 
ment alleged  to  have  been  forged  is  set  out 
in  full,  and  that  under  such  Indictment  the 
forgery  of  the  Instrument  may  be  shown, 
as  well  by  proof  of  a  material  altera  ''on, 
as  by  proof  of  an  oiiglnal  false  makmg. 
2  Archb.  Crim.  PI.  &  Pr.  1569,  (Pomeroy's 
Notes;)  1  Whart. Crim. Law, §  735;  2  Bish. 
Crim.  Law,  §  535;  State  v.  Flye,  above 
cited. 

The  juror  McRedmond,  having  stated 
that  he  had  Impressions  as  to  the  merits 
of  the  cause,  was  asked  by  counsel  for  de- 
fendant whether  or  not  such  Impressions 
were  favorable  to  defendant.  The  answer 
of  the  juror  was  excluded,  and  we  think 
such  exclusion  was  correct.  That  such  a 
question  would  have  been  Improper  under 
the  old  rule  as  to  the  examination  of 
jurors  is  conceded.  It  is  claimed,  how- 
ever, that  the  statute,  which  provides 
that  opinions  shall  not  disqualify  if 
the  court  finds  certain  facts,  has  changed 
the  rule,  and  several  authorities  are  cited 
which  sustain  this  proposition.  We,  how- 
ever, are  not  well  enough  satisfied  with 
the  reasoning  of  these  cases  to  justify  us 
in  reversing  the  long-standing  practice  of 
the  courts  of  this  territory  and  state;  and 
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we  tblnk  that  It  la  not  necessarjr  to  add 
another  to  the  numeroos  side  isaaea  that 
have  to  be  examined  In  the  trial  of  a  cause. 

The  teatimony  elicited  from  the  witpeaa 
Morriaett  was  called  for  by  the  courae  of 
the  defense  In  calling  oat  the  convervation 
aa  to  which  he  testified,  and,  a  part 
of  the  converaation  being  in,  the  jury  were 
entitled  to  the  whole  of  it;  and,  on  princi- 
ple, it  la  Immaterial  which  one  of  the  par- 
ttee  to  the  converaation  la  called  to  prove 
it. 

The  inatrnctioBR  were  volnmlaona,  and 
defendant  allcKea  error  aa  to  aeveral  parta 
of  the  same.  That  part  of  the  inatruction 
moat  relied  upon  by  defendant  aa  groand 
for  reversal,  and  which  we  tbinlc  moat 
likely  to  have  been  prejudicial  to  defend- 
ant, la  aa  folio wa:  "Yon  are  to  conaider 
the  testimony  in  regard  to  all  these  differ- 
ent writlnga  that  have  been  offered  here  aa 
aimply  a  circumatance  which  you  are  to 
Judge  of  in  the  light  of  your  own  experi- 
ence aa  buainesa  men,  and  aa  men  of 
atfaJra,  for  whatever  weight  you  coiiaider 
it  entitled  to  aa  being  deciaive  or  othei*- 
wiae  in  thla  caae.  The  mere  uttering  of  a 
forged  instrument  la  of  itself  a  circum- 
atance from  which  knowledge  of  ita  falsity 
may  be  presumed.  I  mean  by  that,  if  you 
find  from  the  testimony  that  thia  partic- 
ular draft  described  in  the  indictment  was 
forged,  that  is,  falHifled,  and  that  it  waa 
nttered,  that  la.  passed,  by  the  defendant, 
you  have  got  a  right  to  presume  from 
these  facts  that  he  knew  that  it  waa 
forged  at  the  time  of  passing  it;  but  that 
presumption  is  not  conclusive;  it  ia  not 
bindiue  as  againat  other  teatimony  in  the 
case.  If  these  facts  Hta,nd  alone,  without 
being  met  by  other  testimony  in  the  case, 
you  could  rest  upon  that  presumption ; 
but,  as  I  have  said,  it  is  not  conclusive. 
It  is  open  to  the  defendant  to  contradict 
or  explain  the  fact  ol  his  having  guilty 
knowledge;"  and  we  shall  examine  only 
this  one,  as  our  reasoning  as  to  this  will 
apply  with  gi-eater  force  aa  to  the  other 
instructions  given.  It  the  above-quoted 
instruction  stood  alone  it  might  be  open 
to  objection,  as  thus  construed  it  is  possi- 
ble that  the  jury  would  have  been  justi- 
fied in  believing  that  a  prima  facie  case 
having  been  made  out  by  the  prosecution, 
they  could  only  look  to  the  defendant's 
testimony  to  rebut  the  case  so  made  by 
the  prosecution;  but  when  thia  instruc- 
tion is  examined  in  the  light  of  all  the 
others  given,  we  are  not  satisfied  that  the 
jury  could  have  been  misled  by  it.  The  in- 
struction, taken  as  a  whole,  we  think,  fair- 
ly states  the  law  applicable  to  the  evi- 
dence introduced  attbe  trial.  It  is  doubt- 
less true  that  there  are  isolated  sentences 
in  aeveral  parta  of  the  charge  which 
In  themselves  are  objectionable,  and  it  is 
probable  that  the  Instructions  taken  as  a 
whole  intimated  to  the  jury  the  opinion 
otthe  trial  judge  as  to  the  value  of  some 
portions  of  the  evidence;  yet,  as  it  clearly 
and  fully  gave  the  jury  to  understand  that 
the  facta  were  exclusively  for  them,  we  do 
not  think  that  such  intimation  alone 
wonld  justify  a  reversal  of  the  judgment. 
The  Instruction  above  quoted,  when  inter- 
preted in  the  light  of  all,  as  above  stated, 
could  mean  nothing  more  than  that,  if  the 
T.24p.no.8— 29 


Jury  were  satisfied  that  defendant  had  ot- 
tered the  draft  in  question,  and  that  't« 
waa  forged  as  claimed,  auch  utterance 
would  be  a  circumstance  in  the  case  from 
which  the  jury  would  be  warranted  in 
finding  a  guilty  knowledge ;  if,  in  fact,  their 
minds  were  convinced  beyond  a  reasona- 
ble doubt  by  auch  circumstance,  and  that, 
being  ao  convinced,  they  would  be  war- 
ranted in  convicting  the  defendant,  pro- 
vided that,  when  thai'  examined  such  cir- 
cumstance  in  the  light  of  ail  the  proofs, 
auch  conviction  beyond  a  reasonable 
doubt  atiil  eziated  in  their  mlnda;  and 
thus  conatrued  we  think  it  correctly  atat- 
ed  the  law,  for  while  it  la  true  that  the 
cases  are  not  numeroaa  where  the  bare 
poBseaalon  of  a  single  forged  instrument 
has  been  held  to  warrant  a  presumption 
of  guilty  knowledge,  yet  the  cases  are 
numerous  where  the  posaeasion  of  three 
or  four  bank  biUa  haa  been  hrid  8u£9cient 
to  justify  such  presumption,  and  it  ia 
clear  to  any  peraon  of  common  under- 
standing that  it  would  be  more  reasona^ 
ble  to  require  an  explanation  of  the  poa- 
aession  of  a  single  draft  liketheone  inques* 
tion  than  it  would  of  three  or  four  oreven 
ten  bank  billa  of  ordinary  eiae;  for  while 
even  a  prudent  man  who  handles  larg^e 
sums  of  money  might  be  utterly  unable  to 
show  where  any  one  of  ten,  or  even  a 
hundred,  five-dollar  bills  came  from,  there 
are  very  few  men  whose  transactions  are 
such  that  a  $i!,5()0-draft  passes  through 
their  hands  without  their  being  able  to 
show  conclusively  from  whom  they  re- 
ceived it. 

The  instructions  as  to  what  oonstitutea 
a  reasonable  doubt  were  more  favorable 
to  defendant  than  the  law  required,  and 
from  the  whole  case,  as  presented  by  the 
record,  we  are  ol  the  opinion  that  the 
defendant  had  a  fair  trial,  and  that  no 
substantial  error  to  his  prejudice  has  been 
made  to  appear.  The  judgment  and  sen- 
tence of  the  lower  court  must  be  affirmed, 
and  the  cause  remanded  for  further  pro- 
ceedings.   All  concur. 


Kelly  v.  Dalles  Citt. 

(Supreme  Court  of  Oregvn.    May  23, 1880.) 

PuBuo  LiJiDS— Donation  Claims— Miutast  Bn- 

EBVATI0N3. 

1.  The  right  to  take  a  donation  land  claim 
under  the  act  of  congress  of  September  37,  18.50, 
creating  the  ofHce  of  snrveyor  general  of  the  pub- 
lic lands  in  Oregon,  and  to  provide  for  the  survey 
thereof,  and  to  make  donation  to  settlers,  did  not 
attach  to  any  tract  or  parcel  of  Itmd  selectnd  for 
a  military  ]post,  or  within  one  mile  thereof,  un- 
less the  residence  and  cultivation  of  the  claim 
were  commenced  previous  to  the  selection.  The 
settlement  of  the  donation  claimant  upon  the  land 
will  not,  however,  bo  adjudged  to  have  been  m 
violation  of  the  said  act  where  it  appears  that  he 
duly  filed  a  notification  of  his  claim  with  the  sor- 
veyor  general,  made  proof  of  residence  and  culti- 
vation in  accordance  with  the  provisions  of  the 
said  act,  and  that  the  same  were  duly  received 
and  acted  upon  bj  the  land  department,  unless  it 
Is  shown  by  competent  proof  that  the  selection 
was  duly  made  prior  to  the  settlement,  although 
the  land  adloining  the  claim  waa  occupied  at  the 
time  byUnlted  States  troop*  as  a  mllituy  post 

3.  Where  a  qualified  claimant  under  said  aot 
of  congress  duly  made  a  settlement  upon  the  pub- 
lic domain,  and  filed  a  notification  with  tlie  sur- 
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TVyor  general  claiming  a  parcel  of  laud  described 
therein  as  a  donation  claim  under  ttie  act,  held, 
that  neither  the  secretary  of  war  nor  the  presi- 
dent had  authority  to  select  the  land  as  a  militair 
reservation  without  his  relinquishment  thereof, 
or  making  him  due  compensation  there/or. 
(Syllatma  by  the  Court.) 

Appeal  from  circuit  court,  Wasco  coun- 
ty; J.  H.  Bird,  Judge. 

The  appetlant  commenced  a  suit  in  said 
court  to  have  the  respondent  decreed  to 
be  the  holder  of  the  legal  title  to  certain 
land  in  trust  for  appellant,  and  to  execute 
a  deed  of  conveyance  of  all  its  rights,  title, 
and  Interest  therein  to  nppellant,  with 
such  other  and  further  relief  as  he  might 
be  entitled  to  in  equity.  He  alleged  in  bis 
complaint  that  on  the  22d  day  of  Novem- 
ber, 1853,  one  Wlnson  D.  Bigelow,  being 
then  a  resident  and  settler  upon  a  certain 
tract  of  land  in  Oregon,  and  duly  qualified 
to  enter  the  same  as  a  donation  claim  un- 
der the  act  of  congress  approved  Septem- 
ber 27, 1850,  commonly  known  as  the  "Do- 
nation Law, "  filed  with  the  surveyor  gen- 
eral of  Oregon  a  notice,  in  writing,  setting 
forth  his  claim  to  the  benefits  of  the  fourth 
section  of  said  act  of  congress,  and  where- 
in he  notified  said  surveyor  general  of  the 
tract  of  land  claimed  by  him,  described  as 
accurately  as  the  same  could  be  done  in 
advance  of  the  public  surveys  thereof ;  that 
said  Bigelow  personally  resided  upon  and 
cultivated  the  said  tract  of  land  continu- 
ously from  the  1st  day  of  November,  1853, 
the  time  of  said  settlement  thei-eon,  to  the 
leth  day  of  February,  1860,  and  within 
three  months  after  the  survey  was  made 
by  the  United  States  thereof,  as  a  part  of 
the  public  lands,  be  notified  the  register 
and  receiver  of  the  proper  land-offlce  of 
the  precise  tract  of  land  claimed  by  him, 
and  made  his  final  proof  c)f  his  said  resi- 
dence and  cultivation,  and  of  his  having  in 
all  respects  complied  with  the  provisions 
of  said  act  of  congress,  and  the  amend- 
ments thereto, so  as  to  entitle  hlni  to  a  do- 
nation of  said  tract  of  land  ;  that  after- 
wards, on  the  5th  day  of  May,  1881,  the 
United  States  issued  to  said  Bigelow  a 
patoit  for  all  of  said  land,  except  a  por- 
tion thereof  embraced  In  a  patent  which 
■was  wrongfully  issued  by  the  United 
States  to  the  Missionary  Society  of  the 
Methodist  Episcopal  Church  on  the  9th 
day  of  July,  1875,  also  except  a  portion 
thereof  which  is  embraced  in  what  is 
linown  as  the  "Harney  Military  Eeserva- 
tion;"  that  appellant,  by  direct  and 
mesne  conveyance  from  the  said  Bigelow, 
succeeded  to  his  title  to  that  portion  of 
the  donation  claim  which  lies  between  the 
western  boundary  thereof  and  what  is 
linown  as  the"n.  S.  Military  Reservation" 
and  "Fort  Dalles,"  as  estal>lished  by  Bilg. 
Uen.  Harney  In  tlie  year  l.S.")'J,  which  last- 
described  land  Is  the  parcel  of  land  In  con- 
troversy; that  said  military  reservation, 
PHtablishe<l  in  18."i!>,  adjoined  what  was 
then  the  southern  boundary  line  of  Dalles 
City,  tlie  respondent  herein ;  that  the  east- 
ern boundary  line  of  said  Hamey  Military 
Reservation,  commencing  at  the  north- 
'astern  comer  thereof,  runs  thence  S.,  13 
leg.30  mln.  W., 19.16  chains,  where  it  Inter- 
sects and  crosses  the  western  boundary  of 
the  Bigelow  claim,  and,  continuing  on  in 


the  same  course, — S.,  13  deg.  30  mln.  W., 
runs  53  chains  from  said  point  of  intersec- 
tion upon  the  said  donation  claim,  and 
running  thence  N.,  96  deg.  34  uiin.  W.,  17 
chains,  where  It  recrosses  the  said  western 
boundary  of  the  donation  claim,  and 
thereby  Includes  in  said  military  reserva- 
tion about  44J^  acres  of  land  lielonglng  to 
appellant;  that  appellant  is  the  equitable 
owner  of  said  44}i  acres  of  land,  and  that 
the  legal  title  thereof  is  in  the  respondent 
by  virtue  of  a  grant  made  under  an  act  of 
congress  entitled  "An  act  to  provide  for 
the  disposition  of  useless  uilltitaiT  reder- 
vations,"  approved  February  24,1871,  and 
entitled  to  a  conveyance  of  the  legal  title 
from  the  respondent.  The  respondent 
filed  an  answer  to  the  said  complaint,  de- 
nying all  the  allegations  therein  contained, 
and  for  a  further  answer  averred  that  no 
part  of  said  land  was  subject  to  be  taken 
as  a  donation  claim,  for  the  reason  that, 
at  the  time  of  the  alleged  settlement  and 
filing  thereof,  it  was  a  part  of  a  duly  au- 
thotized  and  established  military  icserva- 
tlon  known  as  "Fort  Dalles, "  which  In- 
cluded 10  miles  square,  was  established  by 
the  president  of  the  United  States  in  1848, 
and  remained  unchanged  until  some  time 
after  the  alleged  settlement  of  the  said 
Bigelow,  and  at  the  time  thereof  was  act- 
ually occupied  as  such  building,  parade, 
and  other  grounds,  a  part  of  which  was 
inclosed,  and  said  inclosure  Included  said 
grounds  and  the  lands  In  controversy; 
that  the  east  line  of  the  part  Inclosed  was 
commonly  known  as,  and  called,  the 
eastern  boundary  line  of  the  reservation; 
that  in  1853  the  said  10-mile  reservation 
was  reduced  by  the  proper  authorities  to 
one  mile  square,  the  eastern  boundary  line 
of  which  reduced  reservation  conformed 
In  all  respects  with  the  eastern  boundary 
line  of  the  part  of  the  10-mile  reservation, 
which  was  uKcd  for  the  particular  pur- 
poses mentioned,  and  which  was  the  most 
valuable  and  desirable  part  thereof.  The 
respondent  also  charges  in  his  said  an- 
swer that  the  patent  Issued  to  said  Blge 
low  was  obtained  by  fraud  and  misrepre- 
sentation In  certain  particulars  therein 
specified.  Respondent  further  alleged  that 
whatever  interest  It  may  have  in  said 
tract  of  land  was  obtained  in  the  year 
1871,  since  which  time  it  has  had  the  sole, 
exclusive,  and  notorious  possession  of 
every  part  thereof,  and  that  neither  the 
appellant,  nor  any  of  his  grantors,  have 
ever  been  seised  or  possessed  of  any  part 
of  it  fora  period  of  more  than  lOyenrs  prior 
to  the  commencement  of  this  suit.  The 
appellant  tiled  a  roi)ly  to  the  new  matter 
contained  In  the  answer,  denying  the  same. 
The  case  was  heard  upon  depositions, 
proofs,  and  exhibits,  upon  which  the  cir- 
cuit court  found  that  the  appellant  hud 
failed  to  sustain  the  allegations  of  his 
complaint,  and  thereupon  decreed  that  it 
bo  dismissed,  which  is  the  decree  appealed 
from. 

J.  K.  Kelly,  appellant,  pro  se.  F.  P. 
Mays,  for  respondent. 

TnAYER,  C.  J.,  (after  stating:  the  facts  as 
above.)  The  decision  of  this  case  tum.s 
mainly  upon  the  question  as  to  whether 
the  land  claimed  by  the  said  Wlnson  J). 
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Bigelow  as  a  donation  claim  was  Bubject 
to  be  taken  as  such  under  said  act  of  con- 
gress ol  September  27,  1850.  Said  Bigelow 
was  doubtless  a  qualified  person  tu  take 
a  claim  under  said  act,  and,  so  far  as  I 
am  able  to  discover,  performed  all  the  con- 
ditions and  requirements  necessary  under 
it  to  entitle himto  tlie  benefit  of  itsprovis- 
ions.  But  it  is  earnestly  contended  on 
the  part  of  i-espondent's  counsel  that  the 
tiaim  would  not  attach  to  the  parcel  ol 
land  included  in  his  notification  for  the 
reason  that  it  was  a  part  of  a  tract  select- 
ed for  a  military  post,  or  at  least  was 
within  one  mile  of  land  reserved  for  the 
governmental  purposes,  and  therefore  in- 
valid. 

The  history  of  the  case  shows  that  on 
January  29,  1848,  the  then  secretary  of 
war,  tlie  Hon.  W.  L.  Marcy,  made  and 
published  an  order  that  the  commanding 
officer  of  the  military  stations  established 
In  the  route  to  Oregon  make  a  reserve  of 
10  miles  square  around  the  same,  and  cause 
It  to  be  surveyed  and  divided  oft  into  suit- 
able portions,  the  boundaries  of  which  to 
be  clearly  marked  by  natural  or  other  ob- 
jects, and  indicated  by  numbers  on  a  map 
to  be  prepared  for  the  convenience  ol  fut- 
ure reference.  A  copy  of  this  order  was 
Inclosed  by  the  adjutant  general  ol  the 
United  States,  on  February  2,  1848,  to 
Lieut.  Col.  C.  Wharton,  first  dragoons, 
commanding  at  Fort  Leavenworth,  di- 
recting him  to  furnish  every  commander  ol 
a  post  that  might  be  established  with  a 
copy  ol  the  said  order,  and  to  enjoin  upon 
him  a  strict  compliance  with  Its  require- 
ments. That  on  June  22, 1850,  Col. Loring, 
commanding  the  eleventh  military  depart- 
ment, at  Fort  Vancouver,  O.  T.,  made  a 
special  order  to  the  effect  that  Brevet 
Maj.  S.  S.  Tucker,  mounted  riflemen,  should, 
in  establishing  the  military  post  at  the 
Dalles  of  the  Columbia  river,  make  a  mili- 
tary reservation  of  10  miles  square;  that 
he  cause  it  to  be  surveyed  by  an  officer  of 
his  command,  and  designate  its  limits  by 
prominent  natural  objects,  11  any.  and 
strong  posts;  that  a  plat  ol  the  reserva- 
tion be  sent  to  head-quarters,  at  Van- 
couver. A  survey  and  map  were  intro- 
duced In  evidence  at  the  hearing,  purport- 
ing to  be  a  survey  and  map  of  a  loi-mile 
military  reservation  at  the  Dalles,  and  to 
have  been  made  by  George  C.  Bomford, 
surveyor,  in  1852.  Upon  this  map  was  in- 
dorsed the  following  certificate:  "This 
sur^'ey  ol  the  military  reservation  at  this 
post  was  made  by  Mr.  Geo.  C.  Bomford 
under  a  contract  made  with  iiim  on  the 
10th  of  September,  1852,  by  Ist  Lieut.  John 
B.  G!bs(m,  Ist  artillery,  then  in  command 
of  this  post,  acting  under  the  order  of 
BrVt  Brig.  Gen.  E.  A.  Hitchcock,  com- 
manding the  Pacific  Division,  Hd.  Qrs. 
Dalles  ol  theColumbia  river. Oregon Ter'y, 
3l8t  October,  lSo2.  [Signed]  B.  Alvord, 
Capt.,  B'v't  Major  U.  S.  A.,  Com'd'g." 
It  further  appears  that  on  the  18th  da,y  ol 
May,  1854,  the  then  secretary  ol  war,  Hon. 
Jefferson  Davis,  made  and  published  an 
order  as  follows:  "War  Department, 
Washington,  May  18th,  1854.  Gen.  John 
E.  Wool,  Com'g  Dept.  ol  the  Pacific— Sir: 
It  is  represented  to  this  department  that 
a  reservation  ol  ten  miles  square  has  been 


made  for  military  purposes  at  the  Dalles 
of  the  Columbia,  and  that  possession  of 
this  tract  Is  claimed  by  the  military  au- 
thorities to  the  exclusion  of  persons 
claiming  parts  thereof.  You  will  please 
cause  a  tract  of  not  exceeding  six  hundred 
and  forty  acres  to  be  selected  for  the  use 
of  the  post,  avoiding,  as  far  as  consistent 
with  the  public  interest,  all  interference 
with  private  claims,  and  cause  the  limits 
thereof  to  be  properly  marked.  You  will 
also  please  have  a  plat  thereof  made  and 
forwarded  to  this  department,  with  such 
a  description  of  the  tract  that  it  can  be 
platted  in  Its  proper  position  on  the  maps 
of  the  public  lands.  The  selection  of  this 
tract  being  made  carefully,  and  after  full 
examination  by  competent  oflBcers,  you 
will  cause  the  commanding  oificer  to  re- 
linquish possession  of  any  other  lands  held 
at  that  place.  Should  the  reservation  in- 
clude the  improvements  of  any  settler 
made  previous  to  the  reservation,  you  will 
cause  the  value  thereof  to  be  ascertained, 
if  possible,  in  a  manner  satisfactory  to  the 
owner,  and  report  the  amount,  in  detail, 
to  this  department.  Very  respectfully, 
your  obedient  servant,  Jeff'n  Davis,  Sec'y 
ol  War. "  The  appellant  concedes  that.  Id 
pursuance  ol  this  last  order  ol  the  war  de- 
partment, a  military  reservation  was  duly 
established  at  the  Dalles  of  the  Columbia, 
but  contends  that  uo  such  reservation 
was  established  there  prior  to  that  time. 

It  appears  that  said  BIgelow,  on  the 
22d  day  ol  November,  1853,  filed  with  the 
then  surveyor  general  of  Oregon  a  notifi- 
cation of  his  claim  to  a  donation  of  320 
acres  of  land  under  said  act  of  congress  of 
September  27, 1850,  In  which  the  bounda- 
ries of  said  claim  were  as  follows :  "  Be- 
ginning at  a  point  on  the  south  bank  of 
the  Columbia  river,  at  a  point  where  Will- 
iam C.  Laughlln's  west  line  intersects  the 
Columbia  river,  running  thence  south,  82° 
30'  west,  105  chains ;  thence  east  72  chains ; 
thence  north  52  chains;  thence  west  15 
chains ;  thence  north,  36  degrees  50  min- 
utes east,  to  the  place  of  beginning ;  con- 
taining 820  acres,  as  appears  by  the  an- 
nexed diagram. "  Appended  to  said  noti- 
fication were  filed  notes  purpoi'ting  to  be 
of  a  survey  of  said  claim  made  September 
4,  1853,  by  Justin  Chaneworth.  These 
notes  were  recorded  in  the  land-offlce  at 
Oregon  City,  October  6, 1853,  and  described 
the  said  claim  as  follows:  "Beginning  at 
the  south-western  corner  of  W.  C.  Laugh- 
lln's claim;  thence  south,  33  degrees  30 
minutes,  adjoining  the  military  reserva- 
tion, including  Fort  Dalles,  two  hundred 
and  ten  two  pole  chains ;  witness  oak  18 
inches  in  dia.  6;  thence  144  chains  to  the 
southern  boundary  of  John  A.  Simms' 
claim,  13  chains  north  from  the  south- 
western comer;  witness  oak  12  inches  in 
dia. :  thence  along  said  boundary  107  to 
the  north-western  corner  of  said  claim; 
thence  west  along  the  south  boundary  ol 
Laughlln's  claim  30  ch.  to  the  south-west- 
ern comer;  thence  along  the  western 
boundary  of  said  claim  73  ch.  to  the  place 
ol  beginning.  "  A  plat  was  drawn  in  the 
margin  of  said  field-notes,  indicating  the 
shape  of  theclaim;  and  accompanying  the 
said  uotlflcation  and  field-notea  was  the 
affidavit  of  the  said  BIgelow  to  the  effect 
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that  he  was  a  vchlte  settler  on  the  public 
lands,  in  that  he  arrived  In  said  territory 

on  the day  of  October,  184—,  and  was 

a  resident  thereof  on  and  before  the  Ist 
day  of  December,  1850;  that  he  was  a  na- 
tlvr-bom  citizen  of  the  United  States; 
that  he  was  bom  In  Ma8sachuBett8inl823; 
and  that  he  personally  resided  upon,  and 
cultivated,  that  part  of  the  pabllc  lands 
particularly  described  in  his  notiflcatiou 
continuously  from  the  2d  day  of  Novem- 
ber, 1853,  to  the  16th  day  of  February,  1860, 
and  that  he  was  not  a  married  man.  Itfur- 
ther  appears  that,  at  the  time  of  filing  the 
said  notification,  the  lands  upon  which  It 
was  filed  were  unsurveyed  lands  of  the 
United  States,  and  that  the  same  were 
not  surveyed  until  February  4,1860.  That 
on  the  16th  day  of  February,  1860,  said 
Bigelow  filed  with  the  surveyor  general  of 
Oregon  a  notification  of  his  claim  to  a  do- 
nation of  820  acres  of  land.  In  which  he  de- 
scribed the  same  as  "beginning  at  the 
north-west  comer  of  the  claim  in  section 
3,  48.92  chains,  west  4.83  chains,  south  of 
the  comer  of  fractional  sections  '2  and  8 ; 
thence  south  86.50  chains ;  thence  east  16.26 
chains;  thence  south  49.47  cbains;  tlience 
west  71.02  chains;  thence  N.,  32  degrees  80 
minutes  east,  101.82  cbains,  to  the  place  of 
beginning."  That  said  notification  was 
accompanied  by  the  affldasit  of  the  said 
Blgelow,  In  the  form  of  settler's  oath,  up- 
on final  proofand  cultivation  of  the  claim. 
Also  the  affidavits  of  two  witnesses  as  to 
such  settlement  and  cultivation  thereof  as 
required  by  said  act  of  congress. 

There  is  testimony  in  the  case  tending 
to  prove  that,a+about  the  timesaid  Blge- 
low filed  his  original  notification,  Lieut. 
Montgomery,  of  the  fourth  infantry,  was 
then  stationed  at  the  Dalles  Military  Post 
by  order  of  BrevetMaj.  Alvord,  whowasin 
command  of  the  post,  surveyed  a  line  from 
the  north-west  comer  of  the  McLaughlin 
donation  claim  one  mile  south,  which  was 
recognized  as  the  eastern  line  of  said  reser- 
vation, and  that  it  coincided  with  the 
west  line  of  Bigelow's  donation  claim; 
that  subsequently,  in  the  year  1854  or  1855, 
Ma].  Bains,  then  in  command  at  the  post, 
caused  a  new  survey  of  the  reservation  to 
be  made,  changing  the  line  established  by 
Montgomery,  and  threw  off  a  portion  of 
it  on  the  north  for  a  town-site.  It  further 
appears  that  on  the  Ist  day  of  .lanuary, 
1859,  certain  parties  petitioned  the  honor- 
able secretary  of  war  to  relinquish  to 
Dalles  City  that  part  of  the  said  reserva- 
tion lying  between  the  first  bluff  and  the 
Columbia  river,  and  the  bluff  of  rocks  on 
the  west  bank  of  Mill  creek  and  the  line  of 
the  reservation,  toeether  with  that  por- 
tion lying  east  of  a  line  extending  Second 
street  south  to  a  point  parallel  with  the 
southern  boundary  of  said  city,  and  that 
on  the  2d  day  of  September,  1869,  Acting 
Secretary  of  War  Drinkard  made  an  order 
authorizing  the  commanding  offlt-er  of  the 
department  of  Oregon,  at  his  discretion, 
to  reduce  the  limits  of  the  said  reservation 
so  as  to  leave  the  land  referred  to  by  the 
petitioners  unoccupied  ;  that  the  reserve, 
not  exceeding  one  mile  square,  and  includ- 
ing all  the  public  buildings,  should  then  be 
accurately  surveyed,  and  the  necessary 
plat  and  notes  forwarded  to  the  adjutant 


general's  office.  In  order  that  it  might  be 
formally  set  apart  for  military  purposes. 
The  matter  was  referred  to  the  command- 
ing general  by  the  assistant  adjataot  sen- 
eral,  September  17, 1859.  In  pursuance  of 
which  order.  Gen.  Harney  ordered  said 
reservation  to  be  so  surveyed,  plats  and 
notes  to  be  transmitted  to  his  ofiice  to  be 
forwarded  to  the  adjutant  general,  that 
the  reservation  might  be  formally  set 
apart  for  military  purposes;  that  the 
northern  limits  of  the  reserve  E^hould  not 
extend  beyond  the  first  bluff  from  the 
Columbia  river,  and,  should  no  inconven- 
ience be  found  to  arise  to  the  military 
service  when  running  the  lines,  the  pro- 
longation of  Second  street  of  tlie  town  of 
Dalles  should  murk  the  eastern  boundary ; 
and  Brevet  Second  Lieut.  Joseph  Dixon, 
corps  of  topographical  engrineers,  was  as- 
signed to  the  execution  of  the  duty.  On 
the  20th  day  of  December,  1869,  said  Joseph 
Dixon  reported  that  he  had  completed  the 
survey,  and  also  the  triplicate  maps  of  the 
reservation.  Under  this  proceeding  the 
limits  of  the  said  reservation  seem  to 
have  been  definitely  established.  It  will 
be  seen  from  an  inspection  of  the  maps 
and  reports  of  the  surveys  that  the  east 
line  of  the  reservation,  as  established  by 
Lieut.  Dixon,  is  the  same  as  that  al> 
tempted  to  be  established  by  Maj.  Bains. 
They  differ,  however.  In  their  extent  north. 
The  former  one  "does  not  extend  beyond 
the  upper  edge  of  the  first  blutT  from  the 
Columbia  river,  "while  the  latter,  traced 
from  south  to  north,  continues  to  the 
"most  eastern  extremity  of  the  rock  at  the 
mouth  of  Mill  creek."  They  also  differ  In 
their  extent  south ;  the  Bains  line  stop- 
ping "at  a  rock  on  the  brow  of  the  bluff 
marked  with  a  cross,"  and  the  Dixon  line 
extending  several  chains  further  south. 
Whether  the  said  east  line  of  said  reserva- 
tion was  changed  by  the  Bains  and  Dixon 
survey  in  Its  termini  and  course  from  the 
line  thereof  as  surveyed  and  located  by 
Lieut.  Montgomery  is  a  material  question 
In  the  question  between  the  parties. 

It  is  claimed  by  appellant,  and  the  evi- 
dence tends  to  show,  that  Lieut.  Mont- 
gomery established  the  Initial  point  of  the 
line  at  the  north-west  corner  of  theLaugh- 
lin  donation  claim,  and  ran  from  thence 
S.,  32  deg.  30  min.  W.,  one  mile,  while  it  is 
shown  that  Maj.  Bains  established  the  in- 
itial point  of  the  eastern  boundary  of  the 
reservation  at  the  most  eastern  ex- 
tremity of  the  rock  at  the  mouth  of  Mill 
creek,  and  ran  from  thence  south,  14  deg. 
23  mln.  'W.,64  pole  cbains  and  30  links  to  a 
certain  point  Indicated  upon  the  map  pre- 
pared by  him.  The  starting-point  of  the 
Bains  and  Dixon  east  boundary  line  of  the 
reservation,  regarded  as  a  continuous  line, 
is  some  distance  west  from  that  of  the 
Montgomery  line,  but  its  bearing  west  is  18 
degrees  7  minutes  less  than  that  of  the  lat- 
ter, in  consequence  of  which  it  cuts  across 
the  same,  and  its  southern  terminus  is 
some  distance  further  east  than  that  of 
the  Montgomery  line  at  its  southern  ex- 
tremity. This  resulted  in  extending  the 
eastern  boundary  of  the  southerly  portion 
of  the  reservation  onto  Bigelow's  dona- 
tion claim  as  described  in  his  notification  ; 
and  the  territory  between  said  two  lines. 
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Boatb  from  the  point  where  the  Sains  and 
Dixon  line  cuts  ncross  the  Montgomery 
line,  constitutes  the  premises  in  contro- 
versy. 

It  further  appears  that  at  the  tltneBIge- 
low  filed  his  notlQcatlon,  and  made  his 
final  proof,  the  Missionary  Society  of  the 
M.  E.  Church  made  aclaim  to  abont  90 acres 
off  the  northern  and  part  of  the  western 
portion  thereof.  The  claim  of  the  said  so- 
ciety was  based  upon  an  alleged  occupancy 
of  the  land  as  a  missionary  station  at  the 
time  of  the  establishment  of  the  territorial 
government  of  Oregon  under  the  act  of 
congress  of  August  14, 1848,  by  virtue  of  a 
clause  In  the  first  section  thereof  which 
provides  "that  the  title  to  the  land,  not  ex- 
ceeding 640  acres,  now  occupied  us  mis- 
sionary stations  among  the  Indian  tribes 
In  said  territory,  etc.,  be  confirmed  and  es- 
tablished in  the  religions  •  »  *  societies 
to  which  said  misHlonary  stations,  respect- 
ively, belong;"  that  the  matter  was  con- 
tested In  the  land-office,  and  was  finally 
decided  by  the  secretary  of  the  Interior  in 
favor  of  the  latter,  and  a  patent  tothesaid 
90  acres  was  thereafter,  and  on  the  9tb  day 
of  July,  1875,  Issued  to  it,  and  afterwards, 
and  on  the  5th  day  of  May,  1881,  a  patent 
was  Issued  tothesaid  Bigelowfor  the  said 
claim,  except  the  portion  thereof  patented 
to  the  said  missionary  society,  and  the 
portion  included  between  the  said  lines,  as 
before  mentioned.  It  further  appears  that 
In  September,  1877,  two  suits  were  com- 
menced against  the  said  missionary  so- 
ciety— one  of  them  by  James  K.  Kelly, 
Aaron  E.  Wait,  and  Orlando  Hnmason, 
and  the  other  by  said  Kelly  and  Wait— to 
test  its  rights  under  the  said  patent  as 
against  the  claim  of  thesaid  Bigelowtotbe 
land  inclnded  in  his  said  donation  claim  ; 
the  plaintiffs  in  the  respective  suits  claiming 
under  him,  the  said  Bigelow.  The^e  suits 
were  removed  to  the  United  States  cir- 
cuit court  for  the  district  of  Oregon,  where 
they  were  tried,  and  a  decree  rendered  to 
the  effect  that  the  said  missionary  society 
was  the  trustee  for  the  plaintiffs  therein 
of  the  legal  title  to  the  said  land,  and  that 
It  convey  the  land  to  them;  that  an  ap- 
peal was  taken  from  the  said  decree  to  the 
supreme  court  of  the  United  States,  and 
was  there  duly  affirmed;  the  said  last- 
mentioned  court  holding  that  the  record 
clearly  showed  a  full  compliance  by  Bige- 
low with  the  law,  and  established  his  right 
to  the  land  in  controversy,  which  he  aft- 
erwards conveyed  to  the  appellees  in  the 
eases.  The  evidence  herein  shows  that  in 
November,  1862,  said  Bigelow  conveyed  to 
appellant  and  said  Wait  the  undivided 
one-third  part  of  his  said  donation  claim, 
except  such  portion  thereof  as  he  had 
previously  sold,  and  that  in  December, 
1864,  he  conveyed  to  saldHumason  the  un- 
divided two-thirds  of  the  claim,  subject  to 
the  same  exception,  and  that  since  said 
time,  and  before  the  commencement  of  this 
salt,  the  appellant  had  acquired  Walt's 
Interest  therein,  and  all  the  interest  con- 
veyed to  Humason. 

The  allegation  In  the  complaint  that 
the  land  In  controversy  in  this  suit  was 
claimed  by  the  respondent.  Dalles  City, 
by  virtue  of  an  alleged  purchase  from  the 
United  Btates  under  the  act  of  congress 


approved  February  at,  1871,  entitled  "An 
act  to  provide  for  the  disposition  of  use- 
less military  reservations,"  seems  to  be 
sustained  by  the  proofs  In  the  case,  al- 
though the  respondent's  counsel  strongly 
contended  to  the  contrary  at  the  hearing; 
Said  counsel  insisted  that  the  said  act,  of 
Itself,  was  not  sufficient  to  confer  the  legal 
title  upon  the  resijondent,  and  thut  there 
was  no  proof  in  the  ease  that  th»i  latter 
had  complied  with  its  terms.  I  have  not 
the  act  before  me,  and  my  only  recollec- 
tions of  its  terms  are  that  it  granted  fo 
the  respondent  certain  lands.  Including 
the  premises  In  qnestlon,  upon  the  pay- 
ment of  five  dollara  an  acre  therefor. 
Whether  the  act  is  sufficient  to  convey  the 
legal  title  to  the  land  to  the  respondent 
without  proof  of  the  payment  by  the  lat- 
ter of  the  five  dollars  an  acre  thei-elormay 
be  somewhat  questionable;  but  I  find 
among  the  exhibits  in  the  case  of  Kelly  ▼. 
Pike,  which  the  parties  herein  stipulated 
should  be  used  as  evidence  In  this  case,  the 
following:  "U.  S.  Land-Office,  Oreeon, 
May  I'Jth,  1881.  It  is  hereby  certified  that 
the  records  of  this  office  show  that  by  the 
act  of  February  24th,  1871,  authorities  of 
Dalles  City, Oregon,  were  allowed  to  make 
cash  entry  No.  1161  at  Oregon  City  land- 
office  on  April  8, 1872.  Part  N.  W.  Kand 
part  of  B.  W.  %  sec.  3,  and  part  of  N.  E.  ¥. 
and  part  of  S.  E.V  sec.  4,  and  part  N.  E. 
%  sec.  9,  and  N.  W.  V  sec.  10,  all  in  town- 
ship 1  N.,  of  R.  18  E..  W.  M.,  containing 
162.51  acres,  at  five  dollars  per  acre,  $812.56, 
and  paid  therrtor,  on  said  April  8, 1872,  at 
the  rate  of  $5  per  acre.  [Signed]  F.  A. 
McDonald,  Register."  Attached  to  this 
Is  a  certificate  In  the  usual  form  by  the 
said  register,  as  register  of  the  United 
States  land-office  at  the  Dalles,  Or.,  to  the 
effect  that  hehad  compared  the  same  with 
the  original  entries  made  In  the  records  of 
that  office  in  said  matter.  In  the  purchase 
of  the  land  by  Dalles  City,  and  that  it  was 
a  true  and  complete  copy  thereof,  and  the 
whole  thereof,  together  with  a  map  of  the 
same.  And  to  which  was  appended  a  small 
map  or  plat  showing  the  location  of  the 
premises. 

The  counsel  tor  the  respondent  has  Inter- 
posed several  other  objections  to  the  ap- 
pellant's right  of  recovery  herein ;  but  It 
seems  to  me  that  the  question  suggested 
in  the  outset,  as  to  whether  the  land 
claimed  by  Bigelowcould belawfnlly taken 
as  a  donation  claim.  Is  the  only  one  which 
In  any  wise  Is  doubtful.  If  the  land  claimed 
by  Bigelow  was  at  the  time  he  filed  his 
first  notification  a  part  of  a  military  res- 
ervatlcjn,  he  had  no  legal  right  to  settle 
thereon,  and  attempt  to  take  It  as  a  dona- 
tion claim  under  said  act  of  congress  o( 
September  27,  1850,  assertion  14 of  said  act 
reserves  such  portions  of  the  pablic  lands 
as  may  be  designated  under  the  authority 
of  the  president  of  the  United  States  for 
forts,  magazines,  arsenals,  dock-yards, 
and  other  needful  public  uses,  from  the 
operation  of  the  act,  and  section  9  of  said 
act  provides  that  such  claim  shall  not  at- 
tach to  any  tract  or  parcel  of  land  selected 
for  a  military  post,  or  within  one  mile 
thereof,  or  to  any  other  land  reserved  for 
governmental  purposes,  unless  the  r^- 
dence  and  cultivation  thereof  shall  have 
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commenced  previous  to  the  selection  or 
reservation  of  the  same  for  such  purposes. 
The  legality  of  the  attempt  upon  the  part 
of  Bigelon'totake  thesaid  donation  claim 
depends,  therefore,  upon  the  fact  whether, 
on  the  2d  day  of  November,  1853,  the  date 
of  his  settlement,  the  land  claimed  by  him 
bad  been  designated  under  the  authority 
of  the  president  of  the  United  States  for 
the  purposes  mentioned,  or  had  been  select- 
ed for  a  military  post,  or  was  within  one 
mile  thereof,  or  had  been  reserved  for  gov- 
ernmental purposes.  It  cannot  be  main- 
tained from  the  proof  that  a  military  re- 
serve of  10  miles  square  was  ever  estab- 
lished at  the  point  in  question.  No  au- 
thority was  shown  for  locating  any  such 
reservation  at  that  place.  The  order  of 
secretary  Marcy  was  only  to  the  effect 
"that  the  commanding  officer  of  the  mili- 
tary stations  established  on  the  route  to 
Oregon  should  make  a  reserve  of  ten  miles 
square  around  the  same, "  etc.  The  order 
was  directed  to  the  commanding  officer  of 
military  stations  which  had  been  estab- 
lished, and  established  on  the  route  to 
Oregon.  It  had  no  reference  to  stations 
of  that  character  which  were  to  be  estab- 
lished at  a  pai'ticular  locality  in  Oregon. 
The  establishment  of  such  a  station  re- 
quired a  special  order  under  the  authority 
of  the  president  of  the  United  States ;  and, 
before  we  can  conclude  that  any  military 
station  was  established  at  the  Dalles,  it 
must  appear  that  such  an  order  was  pro- 
mulgated by  his  authority.  The  adjutant 
general,  Mr.  K.Jones,  In  referring  the  mat- 
ter to  Col.  Wharton,  used,  it  is  true,  tlie 
words,  "  to  be  established  on  Oregon 
route. "  But  that  was  not  the  order  made 
by  the  honorable  secretary  of  war.  The 
order  of  Col.  Loring  to  Maj.  S.  S.  Tucker, 
that  he  would,  "in  the  establishing  of 
the  military  post  at  the  Dalles  of  the  Co- 
lumbia river,  make  a  military  reservation 
of  ten  miles  square,"  does  not  appear  to 
have  been  made  in  accordan-'e  with  any 
authority  competent  to  select  land  for  a 
militai'y  post ;  and  the  subseijuent  order 
of  the  then  secretary  of  war,  Jefferson 
Davis,  dated  May  13, 1S54,  indicated  that 
none  had  been  given,  although  he  recog- 
nized the  fact  that  a  reservation  of  10  miles 
square  had  t>een  made  for  military  pur- 
poses at  the  Dalles  of  the  Columbia,  and 
that  possession  of  such  tract  was  claimed 
by  the  military  authorities  to  the  exclu- 
sion of  pei-sons  claiming  parts  thereof. 
The  inference  to  be  drawn  from  the  proofs 
in  the  case  is  that  the  military  authorities 
located  a  site  at  the  Dalles  of  the  Colum- 
bia tor  a  military  post;  that  they  entered 
Into  occupation  of  it  witli  the  expectation 
that  a  tract  or  pureel  of  land  would  ulti- 
mately be  selected  by  the  president  of  the 
United  States  at  that  point  for  such  pur- 
pose. Until  such  time,  its  limits  could  not 
be  deflned  and  fixed.  It  was,  doubtless, 
in  view  of  such  selection  being  made 
that  Bomford,  in  pursuance  of  a  contract 
■with  Lieut.  Gibson,  surveyed  the  tract  of 
land  shown  upcm  the  map  prepared  by 
him  October  .31, 1S.52.  and  that  the  surveys 
and  maps  bcfoi-e  referred  to  were  made. 
This  work  was  all  done  without  any  au- 
thority from  the  president  except  the  sur- 
vey »nd  map  made  by  Lieut.  Dixon.    That 


work  was  done  by  acting  secretary  of  war, 
Hon.  W.  R.  Drinkard.  The  order  made 
by  the  latter  dated  September  22,  1839, 
after  authorizing  the  commanding  officer 
of  the  department,  at  his  discretion,  to 
reduce  the  limits  of  the  reservation,  etc., 
directed  that  the  reserve,  not  exceeding 
one  mile  square,  and  including  all  the  pub- 
lic buildings,  be  accurately  surveyed,  and 
the  necessary  plat  and  notes  forwarded 
to  the  adjutant  general's  office  at  Wash- 
ington, in  order  that  It  might  be  formally 
set  apart  for  military  purposes.  This  or- 
der was  referred  to  the  commanding  gen- 
eral of  the  department,  Gen.  Harney,  for 
execution,  who  assigned  Lieut.  Dixon  to 
execute  the  duty,  and  subsequently  for- 
warded the  map  of  the  military  reserve  at 
Fort  Dalles,  as  so  laid  off,  to  the  adjutant 
general  at  Washington  City,  D.  C. 

It  is  apparent  that  until  this  time  the 
site  of  the  reservation  was  not  regarded 
as  having  been  authoritatively  estab- 
lished. If  it  had  been,  Bigelow,  Laughlin, 
and  Simms  would  not  have  been  likely  to 
have  taken  donation  claims  in  so  close 
proximity  to  it,  nor  the  surveyor  general 
of  Oregon  have  allowed  their  notifications 
thereon  to  be  filed  in  bis  office,  and  proof 
made  of  their  compliance  -with  the  provis- 
ions of  the  donation  law.  Bigelow  cer- 
tainly knew  he  could  not  take  a  donation 
claim  upon  a  military  reservation,  nor 
within  one  mile  of  a  military  fort  duly  es- 
tablished as  such;  and  it  is  not  probable 
that  he  attempted  to  do  so,  and  highly 
improbable  that  the  land  department 
would  permit  It  to  be  done.  The  fact  that 
he  obtained  a  patent  to  the  larger  part  of 
the  claim  notified  upon,  and  that  his  gran- 
tees established  in  the  United  States 
courts  that,  by  virtue  of  his  settlement, 
residence,  and  cultivation,  he  was  entitled 
in  equity,  under  the  donation  act.  to  the 
part  thereof  patented  to  the  Missionary 
Society  of  the  M.  E.  Church,  are  very  con- 
vincing proofs  that  his  settlement  was 
lawful,  which  could  not  have  been  the  case 
if  the  site  for  the  post  had  been  formally 
set  ai>art  by  the  proper  department  for 
military  purposes;  and,  if  his  settlement 
were  lawful  under  the  said  net,  his  claim 
could  not  be  rightfully  encroached  upon  by 
the  secretary  of  war  or  the  president,  any 
more  than  it  could  be  rightfully  claimed 
by  the  missionary  society  under  the  decis- 
ion of  the  secretary  of  the  Interior,  and 
the  patent  issued  in  accordance  therewitli. 
The  settlement,  and  compliance  with  the 
law  authorizing  it,  secured  to  Bigelow 
and  his  grantees  a  vested  right  in  the  claim 
notified  upon,  of  which  they  cannot  be  de- 
prived by  the  exercise  of  any  power  of  the 
government,  for  any  purpose,  without 
payment  of  just  compensation.  Nor  did 
tlie  se<*retary  of  war,  acting  under  the  au- 
thority of  the  president,  have  power  to  in- 
clude in  the  said  reservation  any  part  of 
the  claim  of  the  said  Bigelow  alter  his  set- 
tlement thereon,  and  the  filing  of  his  noti- 
fication, it  the  settlement  were  legally 
made,  without  his  relinquishment  thereof, 
or  making  to  him  such  compensation 
therefor.  The  part  of  the  donation  claim 
included  in  what  is  known  as  the  "Har- 
ney Reservation,"  as  surveyed  and  plat- 
ted by  Lieut.  Dixon,  equitably  belongs,  in 


Digitized  by 


Google 


Or.) 


MITCHELL  V.  CAMPBELL. 


455 


my  opinion,  to  ihe  apx)ellaTit  aa  grantee 
directly  and  indirectly,  from  said  Bigelow; 
and  he  ie  entitled  to  the  relief  prayed  for 
In  his  complaint.  I  think,  however,  that 
as  the  respondent.  Dalles  City,  has  paid 
the  United  States,  at  the  rate  of  five 
dollars  per  acre,  for  the  land  in  contro- 
versy, it  should  not  be  required  to  pay 
costs  and  disbursements  herein,  but  that 
the  appellant  should  be  required  to  pay 
all  disbursements  in  this  court  and  in  the 
circuit  court.  A  decree  will  be  entered 
herein  in  accordance  with  the  principles 
of  this  opinion. 


Mitchell  t.  Campbell. 

(Supreme  Court  of  Oregon.     May  7,  1880.) 

Sjbctmext — Pleauiso  — Admisistratoks  —  Sales 
BT  Obuek  or  Court — Statutes — Exaotment. 

1.  Under  the  Code  of  Civil  Procedure  of  this 
state  it  is  only  necessary  for  the  plaintiff,  in  an 
action  to  recover  the  possession  of  real  property, 
to  set  forth  in  his  complaint  the  nature  of  his  es- 
tate in  the  property,  whether  in  fee,  for  life,  or  a 
term  of  years ;  if  for  life,  for  whose  life ;  if  for  a 
term  of  years,  the  duration  thereof;  and  to  al- 
lege  that  he  is  entitled  to  the  possession  of  the 
pax>perty,  and  that  the  defendant  wrongfully  with- 
holds the  same  from  him,  to  his  damage  in  the 
s\un  claimed  by  him.  It  is  also  necessary  to  de- 
scribe the  property  with  sufflclent  certainty  to  en- 
able the  possession  thereof  to  be  delivered,  in 
case  a  recovery  be  had. 

2.  The  defendant  must  deny  the  allegations 
of  the  complaint  which  he  desires  to  controvert, 
and  if  he  claims  that  the  property  belongs  to  him 
or  another,  or  claim  any  license  or  right  to  the 
possession  thereof,  he  must  set  forth  the  nature 
and  duration  of  such  estate  or  license  or  right 
with  the  certainty  and  particularity  required  in 
the  complaint,  which  really  is  all  the  facts  that 
need  be  pleaded  in  the  complaint  and  answer. 

8.  A  sale  of  real  property  belonging  to  the 
estate  of  a  deceased  person,  made  by  an  executor 
or  administrator  thereof,  under  an  order  of  a  coun- 
ty court  sitting  in  probate,  and  having  jurisdic- 
tion over  the  estate,  is  not  necessarily  void,  al- 
though the  petition  for  the  order  of  sale,  the  ci- 
tation to  the  heirs,  and  the  service  of  Uie  cita- 
tion are  defective. 

4.  Such  defects,  under  the  curative  acts  of 
1874  and  1878,  should  be  disregarded  where  the 
property  sold  at  such  sale  has  been  purchased  for 
a  valuable  consideration  which  has  been  paid  by 
the  purchaser  to  the  executor  or  administrator  or 
his  successor  in  good  faith,  and  the  sale  lias  not 
been  set  aside,  but  has  been  confirmed  or  acqui- 
esced in  by  the  court. 

5.  The  le^lature  has  no  power  to  make  valid, 
by  a  retroactive  statute,  that  which  is  inherently 
a  nullity,  nor  render  a  sale  of  property  efBcacious 
when  nmde  in  manner  which  it  had  no  power  to 
authorize;  but  when  the  sale  is  void  merely  in 
consequence  of  a  failure  to  comply  with  the  con- 
ditions upon  which  the  power  to  make  it  vras  del- 
egated by  the  legislature,  and  which  it  could 
have  dispensed  with  in  the  beginning,  and  the 
sale  been  valid,  it  can  by  the  adoption  of  such  a 
statute  legalize  it. 

6.  After  an  act  of  the  legislature  has  been  In 
force  many  years,  and  recognized  and  acted  apon 
by  the  courts  in  numerous  instances,  without  any 
question  having  been  made  as  to  the  manner  of 
its  passage,  the  court  will  regard  it  as  having 
been  duly  adopted,  and  will  not  look  into  the 
Journals  of  the  two  houses  of  the  legislature  in 
order  to  ascertain  whether  the  bill  for  the  act 
was  read  the  number  of  times  required  by  the 
constitution,  or  whether  amendments  proposed  in 
one  house  were  adopted  by  the  other. 

7.  The  act  of  the  legislative  assembly  of  the 
state,  entitled  "An  act  to  amend  sections  four  and 


seventeen  of  chapter  one  of  the  Code  of  Civil  Pro- 
cedure, relating  to  the  time  for  the  commence 
ment  of  actions  to  recover  the  possession  of  real 
projjerty, "  approved  October  17,  1878,  limits  such 
time  to  10  years  only  in  case  the  party  entitlefl  to 
oommenoe  the  action  labor  under  none  of  the  dis- 
abilities specified  tharein,  one  of  whioh  Is  that 
the  party  at  the  time  the  canae  of  action  accrued 
was  a  married  woman. 

8.  When  a  plaintiff,  ajnarried  woman,  brought 
an  action  against  a  defendant  to  recover  the  pos- 
session of  certain  real  property,  claiming  to  be 
the  owner  in  fee  of  five-ninths  thereof,  four  of  the 
ninths  by  purchase  from  certain  heirs  to  the  prop- 
erty, the  other  ninth  by  inheritance,  and  alleged 
that  the  other  four-nintitis  belonged  to  oertaitt 
other  heirs  of  the  estate;  and  the  defendant  set 
up  as  a  defense  adverse  possession  of  the  proper^; 
and  It  appeared  that  none  of  the  heirs  to  tne  es- 
tate were  under  any  legal  disability  except  the 
plaintiff,  who  was  such  married  woman  at  the 
time  her  right  of  action  accrued,  and  during  all 
the  time  of  the  adverse  possession,— fteld,  that  the 
plaintilt  was  entitied  to  the  full  p«^ad  at  16 
years  in  which  to  commence  the  action  to  reoover 
the  ninth  interest  inherited  by  her,  but  that  10 
years'  adverse  possession  was  a  sufficient  time  tQ 
bar  the  right  to  recover  any  of  the  other  interests 
in  the  property;  and  that  an  instruction  of  the 
cotirt  upon  the  trial  of  the  action,  that  10  years' 
adverse  possession  was  snlScient  to  bar  the  plain- 
tiff's right  of  reooveiy  without  exception  in  re- 
gard to  the  ninth  interest  inherited,  was  error. 
Held,  further,  that  while  the  error  affected  only 
said  ninth  interest,  yet  it  could  not  be  corrected 
on  appeal  without  a  reversal  of  the  entire  Judg- 
ment and  directing  a  new  trial.  Held,  also,  that 
adverse  possession  of  real  property  for  the  pe- 
riod preembed  by  the  statute  of  limitBtioiis  vests 
a  perfect  titie  in  the  possessor  as  against  the  for- 
mer holders  of  the  title.  The  decision  ■apaa  the 
point  in  Parker  v.  Uetzger,  13  Or.  409, 7  Pac  Rep.. 
618,  approved. 

(SylUibua  by  the  Court.) 

Appeal  from  circnitcourt,  Unioacounty; 
Jamkb  A.  Fek,  Judge. 

The  appellant  commenced  an  action  in 
the  said  circuit  court  to  recover  posses- 
sion of  certain  real  property,  cousisting  ol 
a  tract  of  land  situated  in  said  county  of 
Onion,  claiming  to  be  the  owner  in  fee  ol 
an  undivided  five-ninths  Interest  therein 
as  tenant  in  common  with  four  other  par- 
ties named  in  the  complaint,  who  were  al- 
leged to  be  the  owners  of  the  other  four- 
ninths  thereof.  The  complaint  contained 
two  coDDts,  both  of  which  relate  to  the 
same  subject-matter,  and  allegpe  but  one 
cause  of  action.  An  answer  was  filed  on 
the  part  of  the  respondent  which  con- 
tained a  denial  of  the  material  allegations 
alleged  in  the  complaint,  and  also  several 
defenses  of  new  matter  pleaded  to  the  re- 
spective counts;  the  first  of  which  defenses 
was  an  alleged  ownership  on  the  part  of 
the  respondent  of  the  property  in  contro- 
versy. The  second  one  was  that  the  ap- 
pellant's cauae  of  action  did  not  accrue 
within  the  period  prescribed  by  the  stat- 
ute of  limitations.  The  third  one  was  ad- 
verse possession  of  the  property  by  the  re- 
spondent for  more  than  10  years.  The 
fourth  one  was  that  the  property  belonged 
to  the  estate  of  one  P.  M.  Curry,  who  died 
in  said  county  about  the  year  1H08;  that 
in  the  course  ot  the  administration  ol  his 
estate  it  was  sold  at  administrator's  sale 
under  nn  order  ol  the  county  court  of  said 
county,  in  due  course  of  administration: 
that  one  F.  T.  Dick  became  the  purchaser 
thereof  at  the  price  of  |605,  bidden  therefor; 
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that  the  sale  was  condrmed  by  the  said 
county  conrt,  and  a  deed  executed  to  the 
eald  iHck,  and  that  the  respondent  de- 
rived title  through  mesne  conveyances 
from  blm  in  good  taith ;  and  th^t  more 
than  five  years  bad  elapsed  since  said  sale. 
And  the  fifth  one  was  that  the  appellant 
oueht  not  to  be  admitted  to  allegeowner- 
ship  ot,  and  right  to  possession  of,  said 
property,  by  reason  of  the  facts  set  forth 
Jn  the  fourth  ground  of  defense.  The  ap- 
pellant, after  filing  amotion  and  a  demur- 
rer to  said  answer,  which  were  overruled 
by  the  court,  filed  a  reply  to  the  several 
defenses  of  new  matter  set  forth  in  the  said 
answer.  The  first  reply  filed  by  the  ap- 
pellant was  to  the  effect  that,  the  said  de- 
fenses were  bused  upon  the  act  of  the  legis- 
lative assembly  of  the  state  of  Oregon  en- 
titled "An  act  to  amend  sections  four  and 
[Seventeen  of  chapter  one  of  the  Code  of 
Civil  Procedure,  relating  to  the  time  for 
the  commencement  of  actions  to  recover 
the  possession  of  i-eal  property, "  approved 
October  17, 1878,  (Laws  1878,  p.  21,)  which 
act  the  appellant  alleged  was  void  upon 
the  ground  that  it  was  not  read  by  sec- 
tions or  otherwise  on  three  several  6&ya 
In  the  state  senate,  nor  were  the  rules  re- 
quiring such  reading  Buspendefl;  that  cer- 
tain proposed  amendments  to  said  act, 
made  in  the  senate,  were  not  constitution- 
ally concurred  In  by  the  house  of  represent- 
atives, nor  such  amendments  passed  by 
the  house;  that  the  title  to  the  act  was 
not  read  as  required  by  the  constitution, 
nor  passed  by  the  legislature.  To  this  re- 
ply the  respondent  interposed  a  general 
demurrer,  which  was  sustained  by  the 
court.  The  appellant  thereupon,  by  leave 
of  the  court,  filed  a  i-eply  to  the  defenses 
referred  to,  denying  all  the  material  allega 
tions  therein  set  forth,  except  the  one  al- 
leging that  more  than  five  years  had 
elapsed  since  said  administrator  sold   the 

firoperty;  and,  further  replying,  alleged 
bat  appellant,  on  and  prior  to  the  2d 
day  of  October,  1869,  and  ever  since  had 
been,  a  mariied  woman ;  also  that  the  re- 
spondent was  the  administrator  of  the  es- 
tate of  said  P.  M.  Curry,  and  as  snch 
fraudulently  and  corruptly  caused  and 
procured  fictitious  claims  to  be  allowed 
by  the  said  county  court  In  his  own  favor, 
tor  the  purpose  of  Involving  the  same,  and 
of  cheating  and  defrauding  the  heirs  to 
the  estate,  Including  appellant,  out  of  said 
land,  and  vesting  a  colorable  title  thereto 
In  himself;  that  he  obtained  the  posses- 
sion thereof  while  acting  as  administrator 
of  the  estate,  and  while  in  such  possession 
of  the  land  obtained  a  pretended  colora- 
ble title  to  the  same  by  such  fraud;  also 
that  the  proceedings  under  wliich  the  sale 
by  the  administrator  was  made,  copies  of 
which  were  exhibited,  were  Irregular,  and 
Insuflicient  to  authorize  such  sale;  and 
the  appellant  alleged,  also,  many  other 
fraudulent  acts  committed  by  tberespond- 
ent  In  the  management  of  the  said  estate 
as  administrator  thereof.  The  issues  be- 
tween the  parties,  after  having  been  made 
up  as  mentioned,  were  tried  by  a  jury, 
■who  returned  a  verdict  in  favor  of  the  re- 
spondent, which  was  to  the  effcitt  that  the 
appellant  was  not  the  owner  of  any  inter- 
est in  the  lands  described  In  the  complaint, 


nor  entitled  to  the  possession  thereof, 
upon  which  verdict  tbe  judgment  appealed 
from  was  entered. 

T.  H.  Crawford  and  J.  W.  Sbeltoa,  for 
appellant.  James  D.  Slater,  for  respond- 
ent. 

Thayer,  C.  J.,  (after  statiax  tbe  facts  us 
above.)  Tbe  issues  in  this  case  are  too  pro- 
lix. A  large  amount  of  tbe  labor  be- 
stowed thereon  was  unnecessary,  and 
served  no  purpose,  except  to  obscure  the 
real  points  of  contention  between  the  par- 
ties. In  an  action  to  recover  the  posses- 
sion of  real  property  under  the  Code  of 
this  state,  the  plaintiff  is  required  to  set 
forth  the  nature  of  his  estate  in  the  prop- 
erty, whether  in  fee,  for  life,  or  a  term  of 
years,  and  for  whose  life,  and  the  dura- 
tion of  such  term,  and  that  he  Is  entitled 
to  the  possession  thereof,  and  that  the  de- 
fendant wrongfully  withholds  the  same 
from  him,  to  his  damage  in  such  sum  as 
may  be  therein  claimed.  The  complaint 
must  describe  the  property  with  su (Helen t 
certainty  to  enable  the  poss&xsion  thereof 
to  be  delivered  in  case  a  recovery  be  had. 
The  defendant  may  controvert  the  allega- 
tions of  the  complaint,  and  if  heclaimtliat 
the  property  belongs  to  him  or  to  another, 
or  claim  any  license  or  right  to  the  pos- 
session thereof,  he  must  x)lead  it  In  his  an- 
swer, and  set  forth  the  nature  and  dura- 
tion of  such  estate  or  license  or  right  to 
the  possession  with  the  certainty  an-ipur- 
ticularlty  required  in  thecomplalnt.  This, 
substantially,  is  all  that  is  required  to  be 
pleaded  In  that  character  of  actions;  all 
other  matters  being  redundant,  and  not 
necessary  to  be  spread  upon  the  record. 

Counsel  for  the  appellant  have  urged  a 
number  of  points  herein  as  error,  and  have 
cited  a  great  many  authorities  to  sustain 
them ;  but  it  seems  to  me  that  the  main 
question  in  the  case  to  be  tried,  and  which 
was  tried  In  the  circuit  court,  was  whether 
or  not  the  appellant's  action  was  barred 
by  the  statute  of  limitations.  The  re- 
spondent's counsel  does  not,  so  far  as  I 
can  discover,  contend  that  the  probate 
proceedings  under  which  the  property  was 
sold  at  administrator's  sale  were  strictly 
in  conformity  with  the  statute,  although 
he  insists  that  the  sale  was  made  in  good 
faith,  and  that  the  funds  realized  there- 
from were  honestly  applied  in  the  paj'- 
ment  of  debts  existing  against  the  estate 
of  the  Intestate,  and  thai  the  irregulari- 
ties and  defects  in  said  proceedings  were 
of  such  a  character  as  would  require  the 
courts,  under  the  curative  statutes  of  1874 
and  1878,  to  disregard  them.  The  effect 
of  tliese  statutes  upon  sales  of  real  proper- 
ty by  administrators,  under  irregular  pro- 
ceedings, has  not  been  determined  by  any 
adjudication  of  this  court  which  has  come 
to  my  knowledge;  but  It  seems  to  me  that 
they  Jiave  an  Important  bearing  upon  the 
decision  regarding  the  validity  of  such 
sales  when  they  are  made  in  good  faith, 
for  the  purpose  of  paying  legal  claims 
against  the  estate  administered  upon.  No 
one  will  contend  that  the  legislature  has 
power  to  make  valid  that  which  inherent- 
ly is  a  nullity,  or  render  a  sale  efficacious 
when  made  In  a  manner  which  it  had  no 
power  to  authorize.    Where, however,  the 
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tsale  Ib  void  merely  In  consequence  of  a  fail- 
ure of  those  having  the  direction  of  It  to 
observe  conditions  imposed  by  the  leffis- 
lature  itself,  and  which  it  could  have  dis- 
pensed with  in  the  beginning,  and  the  sale 
have  been  valid,  I  do  not  see  why  it  could 
not  by  a  retroactive  act  cure  the  defect. 
Section  3  of  the  act  of  1878,  entitled  "An 
act  to  cure  defects  in  deeds  heretofore 
made  to  real  property  that  are  defective  in 
execution  or  acknowledgment,  and  to  cure 
defects  in  Judicial  sales  of  real  property 
and  sales  of  lands  by  executors  and  ad- 
ministrators," provides  as  follows.  "All 
sales  by  executors  and  administrators 
of  their  decedents'  real  property  in  this 
state  to  purchasers  for  a  valuable  consid- 
eration, which  has  been  paid  by  such  pur- 
chasers to  such  executors  or  administra- 
tors of  their  successors  In  good  faith,  and 
such  sales  shall  not  have  been  set  aside  by 
the  county  or  probate  court,  but  shall 
have  been  confirmed  or  acquiesced  In  by 
snch  county  or  probate  court,  shall  be  suf- 
ficient to  sustain  an  executor's  or  adminis- 
trator's deed  to  such  purchaser  for  such 
real  property ;  and.  In  case  such  deed  shall 
not  have  been  given,  shall  entitle  such 
purchaser  to  such  deed,  and  such  deed 
shall  be  sufflclent  to  such  purchaser, "  to 
entitle  such  purchaser  to  "all  the  title 
that  such  decedent  had  In  said  real  prop- 
erty: and  all  irregularities  in  obtaining 
the  order  of  the  court  for  such  sale,  and 
all  irregularities  in  making  or  conducting 
the  same  by  such  executor  or  administra- 
tor, shall  be  disregarded."  Laws  1878,  p. 
82.  And  section  one  of  the  act  of  1874,  en 
titled  "An  act  for  the  relief  of  purchasers 
of  real  estate  at  sales  made  by  adminis- 
trators or  executors,"  provides:  "When 
any  real  estate  has  been  heretofore  or 
shall  be  hereafter  sold  by  any  executor  or 
administrator  under  or  by  virtue  of  any 
license  or  order  of  any  county  court  In  this 
state,  and  said  sale  shall  nave  been  ap- 
proved by  said  county  court,  and  the  pur- 
chaser shall  have  paid  the  purchase  money 
for  the  same,  and  said  sale  shall  have  been 
made  In  good  faith  in  order  to  provide 
for  payment  of  the  claims  against  said  es- 
tate, and  the  executor  or  administrator 
shall  have  failed  or  neglected  tu  make  or 
execute  any  deed  conveyintj  such  real  es- 
tate to  such  purchaser,  or  if  from  mistake 
or  omission  In  said  deed,  or  defect  in  its 
execution,  the  same  shall  be  Inoperative, 
and  the  period  of  five  years  shall  have 
elapsed  after  the  making  of  such  sale, 
then,  in  such  case,  all  such  sales  shall  be,  and 
are  hereby,  confirmed  and  approved,  not- 
wltntitandlng  any  irregularities  or  infor- 
malities in  the  proceedings  prior  to  said 
sale. "    Laws  1874,  p.  92. 

These  acts,  according  to  my  view,  are 
wholesome  regulations  of  law,  and  the 
heirs  to  thepropertysold  have  no  grounds 
for  complaint  on  account  of  the  enforce- 
ment of  their  provisions.  The  title  of  the 
heirs  to  the  property  Is  subject  to  the  par- 
amount right  of  the  government  to  direct 
Its  disposition,  If  necessary,  for  the  pur- 
pose of  liquidating  existing  claims  against 
the  estate  of  the  decedent.  The  heire'  title 
vests  In  them  by  operation  of  law,  but  Is 
subject  to  such  right  of  disposition.  If, 
therefore,  the  projierty  is  sold  under  an 


order  of  the  probate  court,  by  a  doly-«p- 
pointed  and  qualified  executor  or  adminis- 
trator, for  the  purposes  mentioned,  and  a 
valuable  consideration  has  been  paid  there- 
for by  the  purchaser  In  good  faith,  the 
heirs  are  not  deprived  of  any  vested  rigbti 
although  the  conditions  upon  which  the 
general  statute  authorized  the  sale  to  be 
made  were  not  strictly  compiled  with. 
Under  the  general  statute,  the  executor  or 
administrator,  in  order  to  obtain  a  license 
to  sell  real  property  belonging  to  the  es- 
tate of  the  decedent,  must  file  a  petition 
containing  certain  facts.  The  probate 
court  must  thereupon  issue  a  citation  to 
the  heirs  to  show  cause  why  the  property 
should  not  be  sold  to  pay  claims  against 
the  estate,  which  must  be  retumefl  with 
proof  that  it  had  been  served  in  the  man- 
ner prescribed  by  statute.  In  proceedings 
of  that  character,  a  detect  in  the  petition, 
citation,  or  in  the  proof  of  the  service  of 
the  citation  will,  under  the  general  stat- 
nte,  render  the  sale  a  nullity ;  and  aX- 
though  an  order  were  made  In  due  form  to 
sell  the  property,  and  It  were  sold  for  Its 
full  value  by  the  executor  or  administra- 
tor, and  the  proceeds  were  received  by  him 
and  applied  in  good  faith  to  the  payment 
of  the  debts  against  the  estate,  which  are 
charged  by  law  upon  the  property, yet  the 
heirs  could  reclaim  it  freed  from  sucb 
charge.  For  the  purposes,  therefore,  oC 
preventing  such  flagrant  injustice,  the  said 
curative  acts  were  passed.  And  it  can- 
not be  maintained  that  they  were  adopt- 
ed in  order  to  obviate  the  effect  of  mere  in- 
formalities. The  legislature,  for  the  pur- 
pose of  presei'ving  to  the  heirs  tb^r  inher- 
itance, provided  that  certain  preretiulsltes 
should  be  observed  as  a  condition  to  the 
right  of  the  representative  to  legally  sell 
it.  The  effect  of  the  said  provision  was 
that  a  sale  made  without  a  compliance 
with  such  prerequisites  was  void,  and  in 
order  to  prevent  such  consequence,  in  a 
certain  class  of  cases,  the  said  curative 
statutes  were  adopted.  Their  object  evi- 
dently was  to  render  valid  sales  made  un- 
der the  circumstances  specified  in  the  sec- 
tions of  said  acts  above  set  out,  which 
wonld  otherwise  have  been  void.  It  was 
to  prevent  injustice,  which  is  ample  apol- 
ogy for  upholding  that  character  of  legis- 
lation. The  view  I  have  endeavored  to  In- 
dicate herein  is  much  better  expressed  In  a 
note  by  Mr.  Brightley  appended  to  the  de- 
cision In  the  case  of  Wilkinson  v.  Leland, 
2Pet.(3dEd.)627,asfollowB:  "The leglslat- 
ure  has  power  to  validate  a  prior  ac- 
knowledgment of  a  deed  or  mortgage, 
(Journeay  v.  Gibson,  56  Pa.  St.  57.)  or  to 
validate  a  void  contract,  (Watson  v.  Mer- 
cer, 8  Pet.  88,)  such  as  theprior  conveyance 
of  a  married  woman,  (Jones'  Appeal,  57  Pa. 
St.  369.)  To  the  objection  that  such  laws 
violate  vested  rights  of  property,  It  has 
been  forcibly  answered  that  there  can  be 
no  V3sted  right  to  do  wrong.  Claims  con- 
trary to  justice  and  equity  cannot  be  re- 
garded as  of  that  character;  consent  to 
remedy  the  wrong  Is  to  be  presumed.  The 
only  right  taken  away  Is  the  right  dishon- 
estly to  repudiate  an  houcst  contract  or 
conveyance  to  the  Injury  of  the  other  party. 
Even  where  no  remtdy  could  be  had  in  the 
courts,  the  vested  right  Is  generally  unat- 
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tended  with  the  Bllghtest  equity.    Bandall 
V.  Krelger,  23  Wall.  149." 

II  the  construction  of  the  two  acts  sng- 
geeted,  which  is  obviously  in  accordance 
with  the  intention  of  the  legislature,  be 
correct,  and  the  power  to  provide  that  a 
eaje  by  an  executor  or  administrator  of 
the  real  property  of  the  decedent  shall  be 
regarded  valid,  which  under  the  existing 
law  would  have  been  deemed  a  nullity, 
reside  in  that  body,  then  all  the  principal 
exceptions  i-elied  on  by  the  appellant's  coun 
sel,  aside  from  thuso  relating  to  the  stat- 
ute of  limitations,  may  easily  be  dispoised 
of.  That  the  power  to  validate  a  sale  in 
such  cases,  which  in  legal  effect  was  void, 
is  within  the  province  of  legislative  func- 
tions, is  fully  sustained  by  Wilkinson  r. 
Leland,  supra.  Judge  Stoky,  who  deliv- 
ered the  opinion  of  the  court  In  that  case, 
at  page  657  says:  "The  qnestion  then 
arises  whether  the  act  of  1792  " — referring 
to  an  act  of  the  legislature  of  Eliode 
Island — "involves  any  sucli  exercise  of 
power, " — power  to  divest  the  vested  rights 
of  property,  and  transfer  them,  witliout 
the  assent  of  the  parties.  "  It  is  admitted 
that  the  title  of  an  lieir  by  descent  in  the 
real  estate  of  bis  ancestor,  and  of  a  devisee 
in  an  estate  unconditionally  devLsed  to 
him,  is,  upon  the  death  of  the  party  under 
whom  he  claimed,  immediately  devolved 
upon  him,  and  he  acquires  a  vested  estate. 
But  this,  though  true  in  a  general  sense, 
still  leaves  his  title  incumbered  with  all 
the  liens  which  have  been  created  by  the 
party  in  his  life-time,  or  by  the  law  at  his 
decease.  It  is  not  an  unqualified,  though 
it  be  a  vested,  interest,  and  it  confers  no 
title,  except  to  what  remains  after  every 
such  lien  is  discharged.  In  the  present 
case,  the  devisee  under  the  will  of  Jona- 
than Jeiickes,  without  doubt,  took  a  vest- 
ed estate  in  fee  in  the  land  in  Bhode  Island. 
But  it  was  an  estate  still  subject  to  all  the 
qualifications  and  liens  vvhicli  the  laws  of 
that  state  annexed  to  those  lands.  It  is 
not  Bufflcient  to  entitle  the  heirs  of  the 
devisee  now  to  recover,  to  establish  the 
fact  that  the  estate  so  vested  has  been  di- 
vested, but  that  it  has  been  divested  in  a 
manner  inconsistent  with  the  principles  of 
law."  Again,  at  pages  660.  661,  he  says: 
"What,  then,  are  the  objections  to  the  act 
of  1792?  Fli-st,  it  is  said  that  It  divests 
vested  rights  of  property.  But  It  has  been 
already  shown  that  it  divests  no  such 
rights,  except  in  favor  of  existing  liens  ol 
paramount  obligation, and  thattbe  estate 
was  vested  in  tlie  devisee  expressly  subject 
to  such  rights.  Then,  again,  it  is  said  to 
be  an  act  of  judicial  authority,  which  the 
legislature  was  not  competent  to  exei-cise 
at  all,  or,  if  it  could  exercise  it,  it  could 
be  only  after  due  notice  to  all  the  parties 
In  Interest,  and  a  hearing  and  decree.  We 
do  not  think  that  the  act  Is  to  be  consid- 
ered as  a  judicial  act,  but  as  an  exercise  of 
legislation.  It  purports  to  be  a  legisla- 
tive resolution,  and  not  a  decree.  As  to 
notice,  if  it  were  necessary,  (and  it  cer- 
tainly would  be  wise  and  convenient  to 
give  notice,  where  extraordinary  efforts  of 
legislation  are  resorted  to,  which  touch 
private  rights,)  it  might  well  be  presumed, 
after  the  lapse  of  more  than  30  years,  and 
the  acquiescence  of  the  parties  for  the  same 


period,  that  such  notice  was  actually  giv- 
en. But,  by  the  general  laws  of  Bhode 
Island  upon  this  subject,  no  notice  Is  re- 
quired to  be,  or  is  in  practice,  given  to  heirs 
or  devisees,  in  cases  of  sales  of  this  nature; 
and  it  would  be  strange  if  the  legislature 
might  not  do,  without  notice,  the  same 
act  which  It  would  delegate  authority  to 
another  to  do  without  notice.  If  the  leg- 
islature had  authorized  a  future  sale  by 
the  executrix  for  the  payment  of  debts.  It 
is  not  easy  to  perceive  any  sound  objec- 
tion to  it.  There  is  nothing  in  the  nature 
of  the  act  which  requires  that  it  should  be 
performed  by  a  judicial  tribunal,  or  that  It 
should  be  performed  by  a  delegate  Instead 
of  the  legislature  itself.  It  Is  remedial  in 
its  nature,  to  give  effect  to  existing  risrhts. 
But  it  is  said  that  this  is  a  retrospective 
act,  which  gives  validity  to  a  void  transac- 
tion. Admitting  that  it  does  so,  still  it 
does  not  follow  that  it  may  not  be  within 
the  scope  of  the  legislative  authority  in  a 
government  like  that  of  Bhode  Island,  if 
it  does  not  divest  settled  rights  of  proper- 
ty. A  sale  had  already  been  made  by  the 
executrix  under  a  void  authority,  but  in 
entire  good  faith,  (for  It  is  not  attempted 
to  be  impeached  for  fraud,)  and  the  pro- 
ceeds, constituting  a  fund  for  the  payment 
of  creditors,  were  ready  to  be  distributed 
as  soon  as  the  sale  was  made  effectual  to 
pass  the  title.  It  is  but  common  justice 
to  presume  that  the  legislature  was  satis- 
fled  that  the  sale  was  bona,  SiJe,  and  for 
the  full  value  of  the  estate.  No  creditors 
have  ever  attempted  to  disturb  It.  The 
sale,  then,  was  ratified  by  the  legislature, 
not  to  destroy  existing  rights,  but  to 
effectuate  them,  and  in  a  manner  beneficial 
to  the  parties.  We  cannot  say  that  this 
Is  an  excess  of  legislative  power,  unless  we 
are  prepared  to  say  that,  in  a  state  not 
having  a  written  constitution,  acts  of  leg- 
islation having  a  retrospective  operation 
are  void  as  to  all  persons  not  assenting 
thereto,  even  tliough  they  may  be  for  ben- 
eficial purposes,  and  to  enforce  existing 
rights.  We  think  that  this  cannot  be  as- 
sumed, as  a  general  principle,  by  courts  of 
justice.  The  present  case  is  not  so  strong 
In  its  circumstances  as  that  of  Calder  v. 
Bull,  3  Ball.  886,  or  Rice  v.  Parkman,  16 
Mass.  226,  in  both  of  which  the  resolves  of 
tlie  legislature  were  held  to  be  constitu- 
tional. " 

Whether  the  sale  of  the  property  in  con- 
trovercy  by  the  administrator  to  the  said 
F.  T.  Dick  was  made  under  circumstances 
that  would  bring  the  transaction  within 
the  provisions  of  said  two  acts  was  aques- 
tion  of  fact  proper  to  be  submitted  to  the 
jury,  and  they  may  be  presumed  to  have 
found  by  their  verdict  that  the  sale  was 
made  under  such  circumstances.  And  the 
appellant'scounsel  do  not  appear  to  claim 
that  the  proofs  In  the  case  were  not  snfil- 
cient  to  warrant  the  jury  In  so  finding. 
Said  counsel  do,  however,  claim  that  the 
petition  for  the  order  to  sell  and  the  cita- 
tion to  the  heirs  were  defective ;  but  that, 
in  view  of  the  said  curativeacts,  would  not 
necessarily  render  the  sale  void.  They, 
however, contend  thattbe  actsdo  notcure 
jurisdictional  defects,  and  cite,  among 
other  authorities,  the  language  of  Mr. 
Cooley  upon  the  subject  in  his  work  on 
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Constitutional  Limitations,  (page  457,  5th 
Ed.)  where  he  says:  "A  retrospective 
statute  curing  defects  in  legal  proceedingH, 
■where  they  are  in  their  nature  irregulari- 
ties only,  and  do  not  extend  to  matters  of 
jurisdiction,  Is  not  void  on  constitutional 
grounds,  unless  expressly  forbidden. "  But 
the  learned  author  did  not  mean  by  this 
that  defects  arising  from  a  failure  to  set 
forth  the  necessary  facts  prescribed  by 
statute,  to  confer  jurisdiction  uponacourt 
in  regard  to  a  particular  matter,  cuuld 
not  be  cured  by  subsequent  legislation, 
•where  the  court  had  general  jurisdiction 
of  the  subject.  He  says,  at  page  458,  same 
work:  "The  rule  applicable  to  cases  of 
this  description  is  substantially  the  follow- 
ing: If  the  thing  wanting,  orwhicli  failed 
to  be  done,  and  which  constitutes  the  de- 
fect in  the  proceedings,  is  something  the 
necessity  for  which  the  legislature  might 
have  dispensed  with  by  prior  statute,  then 
it  is  not  beyond  the  power  of  the  legisla- 
ture to  dispense  with  it  by  subsequent 
statute.  And  if  the  irregularity  consists 
in  doing  some  act,  or  in  the  mode  or 
manner  of  doing  some  act,  which  the  legis- 
lature might  have  made  Immaterial  by 
prior  law,  it  is  equally  competent  to  make 
the  same  immaterial  by  a  subsequent 
law. "  Also  at  page  471 :  "But  the  healing 
statute  must  in  all  cases  l>e  confined  to 
validating  acts  which  the  legislature 
might  previously  have  authorieed.  It 
cannot  make  good  retrospectively  acts  or 
contracts  which  it  had  and  could  have  no 
power  to  permit  or  sanction  in  advance." 
This  last  clause  indicates  very  clearly 
what  the  author  did  mean  by  "curing  de- 
■  tects  in  legal  proceedings,  where  they  do 
not  extend  to  matters  of  jurisdiction." 
He  evidently  meant  matters  not  within 
the  Jurisdiction  of  the  legislature.  That 
body  could  not  cure  a  defect  arising  from 
a  failure  to  serve  process  in  an  action  or 
suit  in  accordance  with  some  prescribed 
mode,  as  it  has  no  power  to  authorize  an 
adjudication  against  the  party  to  the  ac- 
tion or  suit  without  such  service  being 
made.  A  failure  to  acquire  original  juris- 
diction over  the  perstm  or  property  ol  a 
defendant  in  any  case  would  doubtless 
come  under  the  same  rule.  But  where  a 
court  obtains  jurisdiction  over  a  special 
subject-matter  given  to  it  by  law,  as  pro- 
bate courts  do  over  the  estates  of  deceased 
persons  after  an  executor  or  administra- 
tor of  the  estate  has  been  duly  appointed 
and  qualified,  and  the  court  has  proceeded 
to  exercise  Its  Jurisdiction  in  regard  tea 
matter  connected  therewith  witliout  hav- 
ing complied  with  the  mode  which  the 
legislature  had  prescribed,  but  which  it 
could  have  dispensed  with,  then  the  pro- 
reeding  of  the  conrt,  although  irregular 
and  defective,  could  be  confirmed  by  sub- 
sequent legislation  when  justice  would 
thereby  be  promoted. 

The  appellant's  counsel  also  contend 
that  the  circuit  court  committed  error  in 
refusing  to  give  the  following  instruction : 
"If  yon  find  from  the  evidence  that  the  de- 
fendant entered  ttie  premises  without  ti- 
tle, the  fact  that  defendant  has  acquired 
by  adverse  possession  the  title  of  the  ten- 
ants in  common,  who  were  not  made  par- 
ties to  this  action,  does  not  preclude  the 


plaintiff  from  recovering  the  whole  of  the 
pi-emlses.  "  Said  counsel  attempt  to  sus- 
tain their  contention  that  said  instruction 
should  have  been  given  upon  the  author- 
ity of  Chipman  v.  Hastings,  50  Cal.  310, 
which  seems  to  be  in  point.  The  supreme 
court  of  California  held  in  that  case  that 
the  question  as  to  whether  the  title  of  the 
tenants  in  common,  wlio  were  not  par- 
ties, had  been  defeated  by  such  an  adverse 
possession  on  the  part  of  the  defendant, 
could  be  determined  only  in  an  action  to 
which  they  were  parties.  The  view  taken 
by  that  court  must  have  been  that  the  le- 
gal title  to  the  property  was  not  acquired 
by  adverse  possession ;  that  such  posses- 
sion would  merely  operate  as  a  bar  to  the 
right  of  entry  of  the  owner  of  the  fee. 
Such,  however,  Is  not  the  rule  in  thla 
state.  This  court  held  in  Parker  v.  Metz- 
ger,  12  Or.  409,  7  Pac.  Bep.  61S,  that  ad- 
verse possession  of  real  estate  for  the  pe- 
riod prescribed  by  the  statute  of  liraita* 
tions  vested  a  perfect  title  In  the  posses- 
sor as  against  the  former  holder  of  the 
title  and  all  the  world,  and  that  he  was 
entitled  to  all  the  romedies  which  were 
Incident  to  possession  under  a  written  ti- 
tle. According  to  that  view,  the  respond- 
ent's tenure  in  the  property  was  as  cer- 
tain under  the  proof  of  an  adverse  hold- 
ing during  the  period  prescribed  by  the 
statute  of  limitations  as  it  would  have 
been  under  an  absolute  deed  of  convey- 
ance from  such  tenants  in  common. 

The  point  claimed  by  appellant's  coun- 
sel, that  the  act  of  the  legislative  assem- 
bly of  the  state  approved  October  17, 
1878,  purporting  to  be  an  amendment  to 
sections  4  and  17  of  chapter  1  of  the  Code 
of  CSvll  Procedure,  was  void  (or  the  rea>- 
sons  stated  in  the  appellant's  reply,  can- 
not, at  this  late  date, be  entertained.  Said 
act  had  stood  upon  the  statute  books  for 
nearly  10  years,  and  been  recognized  and 
acted  npon  by  the  courts  in  a  number  of 
cases  without  being  questioned.  Under 
such  circumstances,  it  should  be  presumed 
to  have  been  adopted  in  conformity  with 
the  requirements  of  the  constitution.  It 
the  matter  had  been  brought  to  the  at- 
tention of  the  court  soon  after  the  act  was 
passed,  it  'would  have  been  proper  to  have 
inquired  as  to  whether  the  bill  was  read 
in  the  respective  houses  the  number  of 
times,  and  in  the  manner,  prescribed  by 
that  instrument,  and  as  to  whether  pro- 
posed amendments  to  it  in  one  of  the  houses 
had  been  regularly  concurred  in  by  the  oth- 
er; but,  after  having  been  acquiesced  in 
for  so  great  a  length  of  time,  it  would  be 
highly  detrimental  to  public  interest  to 
determine  it  invalid  in  consequence  of  an 
Informality  in  its  enactment,  wlien  it  is 
e  vidently  tbu  express  will  of  the  legislc^ 
ture.  The  effect  of  the  act  was  to  change 
the  time  for  the  commencement  of  an  ac- 
tion to  recover  the  possession  of  real 
property  from  20  years  to  10  years,  which 
has  always  been  regarded  by  the  com- 
munity as  a  wholesome  regulation,  and 
I  do  not  tlilnk  that  it  would  be  either  just 
or  politic  to  decide  it  a  nullity  at  this  late 
date,  even  if  the  jonmais  of  the  two 
houses  of  the  legislative  assembly  do.  fall 
to  show  the  facts  claimed  by  appellant's 
counsel.    But  the  act  of  1878,  in  prescribing 
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the  period  of  10  years  In  which  an  action 
shall  be  broagbt  to  recover  real  property, 
provides,  amonK  other  things,  that  if  any 
person  entitled  to  bring  the  action  be,  at 
the  time  the  cause  of  action  accrued,  a 
married  woman,  the  time  of  such  disabil- 
ity shall  not  beapartof  the  time  limitedtor 
the  commencement  of  the  action ;  but  the 
period  within  which  the  action  shall  be 
brought  shall  not  be  extended  more  than 
Ave  years  by  such  disability,  nor  be  ex- 
tended longer  than  one  year  alter  It 
ceases.  The  appellant  herein,  being  a 
married  woman  at  the  time  her  alleged 
cause  of  action  lor  the  recovery  of  the 
ninth  interest  In  the  real  property  in  ques- 
tion inherited  by  her  arose,  n-as  entitled 
to  the  full  period  of  15  years  In  which  to 
commence  her  action  to  recover  such  in- 
terest, while  she  was  only  entitled  to  the 
period  of  10  years  In  whicn  to  commence 
her  action  for  the  recovery  of  the  other 
Interests  conveyed  to  her,  assuming,  what 
seems  to  be  conceded  by  her  counsel,  that 
the  statute  had  begun  to  ran  against  the 
respective  owners  of  those  interests  at 
the  time  they  were  so  conveyed.  The  dis- 
ability of  the  appellant  was  set  forth  In 
her  reply  to  the  defense  of  the  statute  of 
limitations  contained  In  the  answer,  to 
which  the  respondent  filed  a  demurrer, 
and  the  court  sustained  it,  and  subse- 
quently instructed  the  Jury  to  the  effect 
that  10  years'  adverse  possession  by  the 
respondent  was  sufficient  to  bar  ber  right 
of  recovery,  without  making  any  excep 
tion  in  favor  of  the  interest  inherited  by 
her.  This  was  error.  The  holding  should 
have  been  that  the  appellant  was  entitled 
to  the  period  of  15  years  in  which  to  com- 
mence the  action  to  recover  that  particu- 
lar interest.  I  doubt  very  much  whether 
the  error,  as  a  matter  of  fact,  prejudiced 
the  appellant's  case,  as  the  jury  very  prob- 
abl.v  found  that  the  sale  of  the  property 
by  the  administrator,  under  the  curative 
acts,  was  valid;  but  the  appellant  was 
entitled  to  the  benefit  of  the  law,  and 
may  have  been  prejudiced  by  its  having 
been  withheld  from  her. 

Another  contention  of  appellant's  coun- 
sel Is  that  the  statute  does  not  begin  to 
run  in  such  a  case  until  theadministration 
of  the  estate  has  fully  terminated.  I  have 
no  doubt  but  that  the  statute  does  not 
begin  to  run  while  the  property  is  subject 
to  the  possession  of  the  administrator 
for  the  purposes  of  being  applied  to  the 
satisfaction  of  claims  against  the  estate, 
as  such  posaesslon  is  not  inconsistent 
with  the  title  of  the  heir.  Where,  hovv- 
cvor,  tho  administrator  has  sold  the  prop- 
erty under  an  order  of  the  probate  court, 
the  sale  been  confirmed,  and  a  deed  exo- 
euted  to  the  purchaser,  As  was  done  in 
this  case,  the  matter  stands  diff<;rently. 
There  the  sale,  and  possossion  of  the  pur» 
chaser  under  It,  operate  as  diHsclKin  of  the 
heir,  and  the  right  claimed  by  the  i)ur- 
chaser  under  the  sale  Is  in  hostility  to  his 
title;  and  If  such  possession  be  open,  no- 
torious, and  continuous,  under  a  claim  of 
ownership  of  the  property,  during  the  pe- 
riod prescribed  by  the  statute  of  llmlta. 
tlons  applicable  in  such  cases,  it  will  ripen 
Into  a  valid  title,  although  It  were  wrong- 
ful In  the  outset.    I  am  unable  to  discover 


any  error  in  the  record  herein  aside  from 
the  one  suggested.  The  judgment  ap- 
pealed from  should  therefore  be  affirmed, 
except  so  far  as  It  affects  the  ninth  Inter- 
est claimed  by  the  appellant  In  the  prop- 
erty as  heir  at  law  of  P.  M.  Curry,  de- 
ceased; but  as  to  that  interest  it  should 
be  reversed,  and  the  appellant  have  a  new 
trial  concerning  her  right  to  recover  it,  in 
view  of  the  law  that  her  claim  thereto,  If 
she  has  any,  is  only  barred  by  an  adverse 
possession  for  the  period  of  15  years;  and 
such  would  be  the  order  of  the  court  If  It 
had  the  legal  right  to  make  it.  Thecourt. 
however.  Is  compelled  to  reverse  the  judg- 
ment in  toto,  and  remand  the  cause  to  the 
circuit  court  for  a  new  trial  In  accordance 
with  the  principles  of  this  decision.  Such 
will  therefore  be  the  order. 


Wilkin  et  aJ.  v.  Ei.le.nsbdro  Water  Co. 
(Supreme  Court  of  Washington.    May  19, 1890.) 

CONSTBUCTION  0»  COSTBACT. 

Under  a  contract  for  construction  of  a  ditch 
at  16  cents  "per  cable  yard  of  eorOior  gravel  nec- 
essarily moved, "  except  a  portion  between  cer- 
tain points,  whicli  is  to  be  at  18  cents  per  cubic 
yard,  extra  compensatioa  cannot  be  recovered  on 
the  ground  that  "cement  gravel"  or  hard  pan  was 
found  between  those  points,  and  was  not  contem- 
plated by  the  parties  in  fixing  the  price. 

Error  to  district  court,  fourth  district. 

Parsons,  Cadwell  &  Bausman,  tor  plain- 
ttlfs  in  error.  D.  Gabs  and  Tamer,  Fors- 
ter  <ft  Turner,  for  defendant  in  error. 

Anders,  C.  J.  At  the  time  of  the  com- 
mencement of  this  action  Frank  H.  Wilkin 
and  Thomas  J.  Wilson,  plaintiffs  below, 
were  copartners,  doing  business  under  the 
firm  name  of  Wilklns  &  Wilson,  and  de- 
fendant in  error  was  a  corporation  duly 
organized  under  the  laws  of  thethen  terri- 
tor.v  of  Washington.  On  the  14th  day  of 
October,  liiSti,  plaintiffs  and  defendant  en- 
tered  Intothefollowing  agreement  in  writ 
ing :  "  Know  all  men  by  these  presents,  that 
the  Ellensburg  Water  Company  has  this 
day  let  unto  F.  H.  Wilkin  and  T.  J.  Wil- 
son a  contract  to  construct  certain  por- 
tions of  ditch  for  said  company,  as  fol- 
lows :  Commencing  at  station  forty -three 
and  running  to  station  seventy -seven ; 
again  commencing  at  station  ninety-four 
and  running  to  station  ninety -eight;  again 
commencing  at  station  three  hundred  and 
ninety-four  and  running  to  station  four 
hundred  and  forty-eight ;  agtiin  commenc- 
ing at  station  one  hundred  and  sixty-six 
and  running  to  station  one  hundred  and 
eighty-four;  again  commencing  east  of 
the  tunnel  and  constructing  one  mile  be- 
tween that  and  the  Xannum  creek;  again 
commencing  east  of  McCausland's  plac4 
and  constructing  the  ditch  to  its  termina- 
tion. All  ditch  above  the  tunnel  to  be 
twelve  feet  wide  on  the  bottom  and  fifteen 
feet  wide  nt  the  toj),  or  thirty  inches  above 
grade,  and  thirty  inches  deep;  and  all 
east  of  the  tunnel  to  be  eight  feet  wide  on 
the  bottom  and  eleven  feet  wide  at  the 
top,  and  thirty  Inches  deep,all  of  theditch 
to  be  built  according  to  tiie  regular  sur- 
veyed grade.  All  earth  or  ground  exca- 
vated to  be  placed  on  the  lower  side  of  the 
ditch,  not  nearer  than  one  foot  from  edge 
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of  ditch,  and  all  flUa  on  lower  elde  of  ditch  to 
be  two  feet  higher  than  the  usual  bank; 
and  in  uolnBtance  la  the  bank  on  the  lower 
Bide  of  the  ditch  to  be  cut  down  lowei 
than  thirty  inches  above  the  bottom  ol 
the  ditch.  Work  to  becommenced  on  that 
portion  of  the  ditch  above  the  tnnnel  im- 
mediatdy,  and  be  finished  by  the  first  day 
ol  June,  A.  D.  1887,  and  the  balance  on  east 
to  be  finished  by  Jnne  1, 1888.  In  consid- 
eration of  the  said  F.  H.  Wilkin  and  T.  J. 
Wilson  performing:  the  agreements  and 
constructing  said  ditch  as  above  speci- 
fied, the  said  EllensbnrK  Water  Company 
agree  to  pay  F.  H.  Wilkin  and  T.  J.  Wil- 
sun,  or  their  assigns,  sixteen  cents  per  ca- 
ble yard  of  earth  or  gravel  necessarily 
moved  in  constrncting  all  that  portion  of 
the  ditch  west  or  above  the  tunnel  speci- 
fied in  the  agreement,  except  that  portion 
between  stations  one  hundred  and  sixty- 
six  and  one  hundred  and  eighty-four,  in- 
clnslve,  which  last  amount  Is  to  be  paid 
for  at  the  rate  of  eighteen  cents  per  cubic 
yard  necessarily  removed.  On  that  por- 
tion of  the  contract  west  of  the  tunnel  the 
company  are  to  make  measurements  and 
estimates  every  thirty  days  while  the 
work  is  being  done,  and  make  payments  in 
cash  as  fast  as  accepted.  That  portion  of 
the  contract  east  of  the  tunnel  to  be  paid 
for  in  stock  of  the  company  at  par,  at  the 
rate  of  ten  cents  per  cubic  yard  of  earth, 
and  sixteen  cents  fur  gravel  and  rock,  nec- 
essarily moved  in  constructing  said  por- 
tion of  the  ditch,  whenever  each  contract 
is  completed. " 

It  was  conceded  upon  the  argument 
that  plaintiff  constructed  the  ditch  ac- 
cording to  the  terms  of  the  contract,  and 
that  defendant  had  paid  them  on  account 
thereof  an  amount  equal  to  the  contract 
price,  as  specified.  But  plaintiffs  In  error 
contend  tliat  in  prosecuting  the  work  they 
encountered  a  large  amount  of  "cement 
gravel"  or  hard  pan,  between  station?  166 
and  184,  as  well  as  at  a  place  called  the 
••  Abbott  Ranch, "  and  that  "cement  gravel " 
was  not  contemplated  by  the  parties  to 
the  contract,  or  the  price  to  be  paid  for 
removing  it  specified  in  the  agreement,  and 
that  therefore  they  are  entitled  to  recover 
what  it  was  reasonably  worth  to  exca- 
vate it,  regardless  of  the  terms  of  the  con- 
tract as  to  price.  We  will  here  state  that 
plaintiffs  in  error  on  the  argument  waived 
all  claim  to  recover  extra  compensation 
for  work  done  at  points  other  than  be- 
tween stations  166  and  184,  inclusive.  It 
appears  that,  at  the  time  plaintiffs  entered 
Into  the  contract  with  defendant,  they 
knew,  or  might  have  known,  that  the 
work  between  the  stations  last  mentioned 
would  be  more  dif9cult  to  perform  than 
elsewhere.  They  must  be  presumed  to 
have  known  it,  tor  they  ssked,  and  de- 
fendant agreed  to  pay,  a  higher  price  for 
that  particular  portion  than  for  the  re- 
mainder. They  also  knew  that  one  Par- 
menteer  had  previously  undertaken  the 
work,  but  had  abandoned  it.  We  cannot 
therefore  say  that  excavating  "cement 
gravel"  was  not  contemplated  by  the  par- 
ties to  the  contract,  or  that  plaintiffs  are- 
entitled  to  recover  compensation  for  re- 
moving it  beyond  the  price  spei!ifled.  On 
the  contrary,  we  are  of  the  opinion  that 


the  contract  price  must  be  the  measure  of 
plaintiffs'  compensation.  Plaintiffs  may 
have  made  a  bad  bargain,  but,  if  so,  it  is 
their  misfortune,  and  they  can  be  afforded 
no  reUef  fai  this  action.  See  1  Redf.  R.  R. 
•417 ;  Canal  Co.  v.  Dubois.  15  Wend.  87 ;  Sher- 
man V.  Mayor,  1  N.  Y.  316. 

Several  errors  are  assigned  and  relied  on 
by  the  learned  counsel  for  plaintiffs  in  er- 
ror as  grounds  of  reversal  ol  the  judgment 
of  the  court  below,  but,  as  we  are  clearly 
of  the  opinion  that  the  judgment  was 
right,  the  errors,  if  any,  were  without  prej- 
udice to  plaintiffs.  The  Judgment  of  the 
court  below  Is  afiSrmed. 

Stiles,  Scott,  and  Hott,  JJ.,  concur. 
Dunbar,  J.,  not  sitting. 


Seaman  et  al.  v.  Hax  et  al.,  (two  cases.) 
(Supreme  Court  of  Colorado.     May  16,  1890.) 

MOBTOAQOB  AND  MOBTOAOEE — ESTOPPEL. 

A  mortgagee  who  levies  on,  and  sells  under 
execution,  the  mort^gor's  equity  of  redemption, 
to  satls^  an  independent  debt,  is  not  estopped 
from  enlaroine  his  mortgage  lien  also  against  the 
mortgagor  or  nls  ereditnirs;  for,  such  interest  be- 
ing subject  to  levy  and  sale  by  Gen.  St.  Colo.  1883, 
i  1888,  the  mortgagee  may  subject  it  to  an  inde- 
pendent debt  as  well  as  a  stranger. 

Appeal  from  district  court,  Arapahoe 
county. 

In  the  year  1882,  Catherine  Caspar,  being 
indebted  to  appellees  In  the  sum  of  $2,000, 
executed  four  promissory  notes  for  ;(500 
each,  payable  in  three,  six,  nine,  and  twelve 
months,  respectively.  To  secure  these 
notes,  she  also  gave  a  mortgage  upon 
eight  lots  in  the  city  of  Denver,  which 
mortgage  was  at  the  time  duly  filed  tor 
record  with  the  clerk  and  recorder  of  Arap- 
ahoe county.  At  the  time  of  the  forgo- 
ing transaction,  four  of  the  said  lots  were 
already  incumbered  by  a  trust-deed.  The 
four  lots  thus  incumbered  were  afterwards 
sold  to  satisfy  the  indebtedness  secured  by 
the  said  trust-deed.  In  18S4.  appellees  ob- 
tained a  judgment  against  said  Caspar  for 
a  separate  and  distinct  indebtedness.  In 
July  of  said  year,  under  said  judgment, 
execution  was  duly  levied  upon  the  four 
lots  covered  by  the  mortgage.  They  were 
sold  at  sheriff's  sale;  and  Gartner,  one 
of  the  appellees,  became  the  purchaser 
thereof.  In  August,  1884,  the  mortgage 
notes  being-  due  and  unpaid,  appellees  be- 
gan suit  to  obtain  judgment  thereon,  and 
to  foreclose  their  mortgage  against  the 
property.  In  1885,  wMle  said  foreclosure 
suit  was  still  pending,  Bentley,  who  was 
impleaded  in  the  present  suit,  obtained  a 
jiidgment'  against  Caspar  for  the  sum  of 
)^3.53.  After  the  expiration  ol  six  months 
from  the  date  of  the  execution  sale  above- 
mentioned,  at  which  Gartner  became  the 
purchaser,  Bentley,  as  an  execution  cred- 
itor, redeemed,  under  the  statute,  from 
that  sale.  His  execution  was  then  levied 
upon  tlie  property.  It  was  sold  by  the 
sheriff.  He  became  the  purchaser,  and 
ultimately  received  his  abeiiff's  deed.  In 
September,  1886,  a  judgment  of  foreclosure 
was  rendered  in  the  mortgage  proceed- 
ings, and  the  real  estate  ordered  sold,  in 
pursuance  thereto,  to  satisfy  the  debt,  then 
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amorintinf;  to  f2,893.75.  On  the  12th  of 
October,  1886,  Bentley  sold  and  conveyed 
by  deed  to  appellant  Seaman  the  interest 
acquired  by  bim  under  hie  Bheriff's  deed. 
On  the  25th  of  October,  1886.  the  present 
action  was  inetituted ;  Caspar,  Seaman, 
and  Bentley  being  made  parties  thereto. 
The  object  was  to  obtain  a  decree  which 
should  in  effect  remove  the  cloud  cast  upon 
the  title  by  reason  of  the  Bentley  execution 
sale  and  the  Seaman  purchase,  so  that 
upon  sale  under  the  decree  of  foreclosure 
the  purchaser's  title  might  beperfect.  De- 
fendants Bentley  and  Caspar  disclaimed. 
Defendant  Seaman  answered.  A  demurrer 
to  his  second  defense  was  sustained,  and 
from  the  order  thus  entered,  the  first  of 
these  appeals  was  taken,  under  the  act  of 
1885,  no  longer  in  force.  Afterwards,  Sea- 
man having  in  the  mean  time  amended  his 
answer,  upon  motion  the  court  found  in 
favor  of  appellees  on  the  pleadings,  and 
rendered  a  decree  accordingly.  To  review 
the  latter  proceedings  and  decree  the  sec- 
ond appeal  was  taken.  Gen.  St.  Colo. 
§  1883,  provides  that  every  interest  in  laud, 
legal  and  equitable,  shall  be  subject  to 
levy  and  sale  under  execution. 

J.  A.  Bentley,  for  appellant.  O.  B.  Lid- 
dell,  for  appellees. 

Hklm,  C.  J.  These  appeals  are  consid- 
ered together,  as  the  view  of  the  court, 
hereafter  expressed,  is  decisive  of  both. 
It  is  unnecessary  to  critically  analyze  the 
pleadings.  The  answer  contains  many 
supposed  denials,  and  it  also  sets  up  sup- 
posed affirmative  defenses.  But  we  shall 
address  ourselves  to  the  question  whether 
or  not  the  facts  that  appear  In  the  plead- 
ings without  contradiction  warranted 
the  decree  rendered  by  the  court  below. 
If  we  shall  discover  that  the  decree  was 
proper  under  the  pleadings  as  they  stood 
at  the  time  it  was  rendered,  no  error  was 
committed  by  the  court  in  its  ruling  upon 
the  demurrer  to  the  second  defense. 

Though  the  mortgage  originally  de- 
scribed eieht  lots,  the  sale  to  a  third  party 
in  satisfaction  of  a  prior  trust-deed  entire- 
ly divested  of  its  value  the  mortgagees' 
lien  upon  the  four  lots  sold ;  and  their  se- 
curity was  narrowed  to  the  remaining 
four  lots,  which  alone  are  the  subject  of 
the  present  controversy.  Appellant  relies 
upon  the  doctrine  of  equitable  estoppel, 
f.  e.,  an  estoppel  created  by  the  conduct  of 
appellees.  His  position  is  that  appellees, 
by  levying  execution  upon  and  selling  the 
mortgaged  lots,  waived  their  rights  to  en- 
force the  mortgage  lien  as  against  him  or 
bis  vendor;  but  he  cites  no  case  that  rec- 
ognizes such  waiver  or  estoppel  under  cir- 
cumstances similar  to  those  before  us.  By 
statute  in  this  state,  the  mortgagor's  in- 
terest in  land  is  expressly  made  subject  to 
execution  sale;  and  there  is  no  doubt  but 
that  a  stranger  to  the  mortgage  might 
have  levied  his  execution  upon  the  prem- 
ises in  question,  and  have  sold  the  same, 
to  satisfy  his  judgment.  The  mortgage 
lien  would  not,  in  such  case,  have  been  di- 
vested, and  the  purchaser  would  have 
taken  title  subject  thereto.  To  all  intents 
and  purposes,  after  issue  of  the  sheriff's 
deed  he  would  step  into  the  shoes  of  the 
mortgagor.    We  know  of  no  reason  why 


the  mortgagee  has  not  the  same  righ  ts  in 
this  respect  as  other  creditors.  Suppose 
his  mortgage  debt  is  not  due.  The  mere 
fact  that  he  happens  to  have  a  prior  lien, 
given  to  secure  a  different  debt  which  has 
not  yet  matured,  would  not,  either  upon 
principle  or  authority,  prevent  his  pro- 
ceeding in  the  premises  as  any  other  judg- 
ment creditor.  The  mortgagee  must  not 
make  a  fraudulent  use  of  his  superior  lien, 
secrete  its  existence,  or  otherwise  mislead 
others  to  their  disadvantage;  but  the 
mere  isolated  fact  that  he.  Instead  of  an- 
other, subjects  his  mortgagor's  remaining 
interest  to  judicial  sale  in  satisfaction  of 
an  independent  debt,  does  not  of  itself 
work  the  estoppel  contended  for.  The 
acts  of  appellees  do  not  constitute  a  fraud 
in  law;  and  we  scan  the  record  before  us 
in  vain  for  such  indicia  of  fraud  in  fact  as 
will  sustain  appellant'scontention.  Appel- 
lees do  not  appear  to  have  done  anything, 
either  by  word  or  act,  or  by  omission  to 
speak  or  act. tending  to  mislead  ordeceive 
appellant.  Their  mortgage  was  regular 
in  form.  It  correctly  described  the  prop- 
erty, and  was  duly  recorded.  Thus  all 
parties  were  visited  with  constructive  no- 
tice of  its  existence,  and  the  lien  created 
thereby.  It  was  not  released  of  record, 
and  nothing  was  said  or  done  by  appellees 
to  fairly  justify  an  inference  that  the  mort- 
gage notes  had  been  paid.  On  the  con- 
trary, the  complaint  avers  that  appellant 
had  notice,  when  he  purchased,  that  the 
foreclosure  suit  was  pending.  The  denial 
that  his  vendor,  Bentle.y ,  had  "  legal  notice  " 
thereof,  "so  as  in  any  way  to  affect 
*  •  •  the  title  derived,"  etc.,  was  no  de- 
nial, even  as  to  Bentley.  We  fail  to  dis- 
cover in  these  transactions  the  essential 
elements  of  an  equitable  estoppel.  Defin- 
ing such  elements,  see  Bigelow,  Estop. 
(2d  Ed.)437;  2Pom.Eq.Jur.  §  80S;  Griffith 
V.  Wright.  6  Colo.  248.  The  judgments  of 
the  court  below  in  both  cases  are  affirmed. 


Missouri  Pac.  Ry.  Co.  v.  Caepentek. 

{Supreme  Court  of  Kansas.    July  8,  1890.) 

Authority  of  Aoent— Evidksoe — ^iNSTBncTious. 

1.  In  a  action  against  a  railroad  company  for 
damages  growing  out  of  alleged  negligence  on 
part  of  tiie  company  in  complying  with  a  verbal 
contract  between  ttie  plaintiff  and  ttie  company's 
agent,  where  the  company  denies  the  authority  of 
the  agent  to  make  the  contract,  and  there  is  evi- 
dence tending  to  prove  that  the  agent  had  no  au- 
thority to  make  the  contract,  it  is  error  for  the 
court  to  assume  that  the  agent  had  authority,  and 
so  instruct  the  jury. 

2.  The  question  of  autliority  should  be  sub- 
mitted to  the  jury. 

(Syllalms  hy  Strang,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Chautauqua  county;  M.  G. 
Thodp,  Judge. 

J.  H.  Richards  and  C.  E.  Benton,  for 
plaintiff  in  error.  Whitney  &  Donaldson, 
for  defendant  in  error. 

Strang,  C.  G.  M.  Carpenter,  plaintiQ  be- 
low, on  the  4th  of  July,  1887,  placed  in  the 
yards  of  the  Missouri  Pacific  Railroad 
Company  at  Sedan,  Kan.,  a  lot  of  hogs, 
preparatory  to  shipping  them.  He  alleges 
be  made  a  verbal  contract  with  one  Ray, 
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agent  of  8ald  company  at  Sedan,  by  which 
Ray  agreed  to  feed  and  fui-niata  water  to 
said  hngB  while  they  were  in  the  yards, 
iiuflicient  to  keep  them  in  good  condition ; 
that  Kay  did  notfurnlBhsuilicientwaterto 
the  hoga^by  reason  ol  which  11  of  them 
died;  that  eaid  contract  was  made  with 
Kay  as  the  agent  of  the  said  railroad  com- 
pany; and  therefore  the  railroad  com- 
pany in  liable  for  the  loBS  of  the  hogB. 
The  company  refused  to  pay  for  the  lioga ; 
and  on  the  22d  day  of  December,  1887,  Car- 
penter brought  hiB  action  to  recover  from 
the  company  the  value  of  the  hogs,  as 
damages.  Tlie  case  was  tried  December 
31st,  and  a  judgment  rendei-ed  against  the 
defendant,  the  Missouri  Pacific  Railway 
Company,  for  92u0  and  costs.  An  appeal 
was  taken  to  the  district  court  of  Chau- 
tauqua county,  and  was  there  tried  on  the 
9th  of  Mai-ch,  1888,  by  a  jury,  resulting  in 
a  verdict  for  the  plaintiff  below  for  1^125.50. 
A  motion  for  a  new  trial  followed,  which 
was  overruled;  and  the  company  brings 
the  case  here,  asking  this  court  to  reverse 
the  judgment  of  the  district  court. 

Of  the  errors  assigned,  the  first  relates 
to  the  instructions  of  the  court,  given  as 
follows:  "There  is  some  evidence  in  this 
case  tending  to  show  that  the  agent  of 
the  railroad  company  had  no  authority 
to  make  the  contract  which  was  made  in 
this  case;  but  the  court  is  of  the  opinion 
that,  whether  the  agent  had  such  express 
authority  or  not  from  the  railroadcompa- 
ny,  he  had  implied  authority  to  make 
such  contract,  from  his  general  authority 
as  such  agent  of  the  defendant  -,at  this 
place.  The  court  is  of  the  opinion  that 
the  contract  for  the  care  that  was  to  be 
bestowed  upon  this  stock  was  such  a  rea- 
sonable one  as  the  agent  of  the  defend- 
ant at  this  place  would  have  the  right 
to  make,  in  and  about,  and  by  virtue  of, 
bis  general  authority  as  the  station  agent 
of  the  railroad  company  at  this  place.  So 
that  the  court,  in  this  case,  does  not  sub- 
mit to  you,  as  a  question  of  fact  in  this 
case,  whether  the  agent  bad  express  au- 
thority to  make  this  contract  or  not  In 
this  case.  1  submit  to  you  only  the  ques- 
tion of  fact,  whether  the  contract  was 
made,  and  whether  it  was  complied  with, 
by  this  railroad  company:  and,  if  not, 
how  much  the  plaintiff  is  entitled  to  re- 
cover for  the  damages  that  resulted  from 
such  failure."  These  instructions,  we 
think,  are  erroneous.  The  judge  says: 
"  There  is  some  e\  idence  tending  to  show 
that  the  agent  of  the  railroad  company 
had  no  authority  to  make  the  contract 
which  was  made  in  this  case."  This  state- 
ment is  hai-dly  as  strong  as  the  facts 
made  the  evidence,  as  there  is  not  only  a 
total  want  of  any  evidence  tending  to 
show  that  the  agent  had  any  authority  to 
make  the  contract,  but  positive  evidence 
that  he  did  not.  The  contract  was  an 
oral  one,  and  there  was  positive  evidence 
that  the  agent  was  Instructed  not  to  make 
any  contract  touching  shipments  except  in 
writing;  and  yet  the  court  instructed  the 
jury  that  the  agent  had  authority  to 
make  the  contract.  The  assumption  in 
this  instruction  was  unwarranted.  It 
was  not  alone  an  assumption  of  author- 
ity growing  out  of  the  character  of  the 


agent's  employment  witl»  the  company, 
but  it  was  directly  In  the  face  of  thee\-l- 
dence  that  the  agent  was  prohibited  from 
making  such  contracts.  The  court  should 
at  least  have  submitted  the  question  of 
authority  in  the  agent  to  make  the  con- 
tract to  the  jury.  Gano  v.  Railway  Co.,  49 
Wis.  m,  5  N.  W.  Rep.  45;  Chapman  v.  RaU- 
way  Co.,  26  Wis.  296;  Voorhees  v. Railway 
Co.,  30  N.  W.  Rep.  29;  Railway  Co.  v. 
Stults,  31  Kan.  752,  3  Pac.  Rep.  522. 

In  the  last  clause  of  the  instructions 
above  copied,  the  court  assumes  that 
damages  accrued  to  the  plaintiff  below  if 
the  jury  should  find  a  contract  was  made, 
and  the  defendant  below  did  not  comply 
with  it.  This  assumption  is  also  unwar- 
ranted. The  court  should  have  left  it  to 
the  jury  to  say  whether  damages  followed 
at  all,  as  well  as  how  much.  Johnston  v. 
Clements,  25  Kan.  376;  Uelthecker  v.  Fitz- 
hugh,  41  Kan.  50,  20  Pac.  Rep.  465,  41  Kan. 
54,  21  Pac.  Rep.  782;  Gano  v.  Railway  Co., 
49  Wis.  59,  5  N.  W.  Rep.  45. 

Complaint  is  also  made  that  tlie  court 
erred  in  rejecting  evidence  that  should 
have  been  received.  Among  other  ques- 
tions asked,  to  which  objections  were  sus- 
tained, were  the  following:  "Question.  I 
will  ask  you  if  you  don't  know  you  had 
read  the  rules  and  regulations  for  the 
transportation  of  live-stock  by  the  Mis- 
souri Pacific  Railway  Company,  in  which 
the  authority  of  the  agent  was  confined 
strictly  to  the  written  or  printed  live- 
stock contract,  and  in  which  these  rules 
especially  stated  that  he  had  no  author- 
ity or  power  to  make  any  contract  other 
than  that  contained  In  the  printed  con- 
tracts?" "Q.  And  whether  you  did  not 
know  It  was  the  rule  and  regulation  of 
this  couipaoy  in  the  shipment  of  stock, 
and  which  was  a  part  of  its  contracts 
that  you  had  heretofore  made,  and  which 
you  knew  you  would  be  required  to 
make  in  this  case,  that  the  owner  of  the 
stock  was  required  to  take  care  of, 
feed,  water,  and  attend  his  stock  while 
the  same  may  be  in  the  stock-yards 
of  the  railroad  company,  and  that  yon 
knew  it  was  the  rule  and  rezulation  of 
the  company  that  while  awaiting  shipment 
the  stock  would  only  be  held  at  the  risk 
of  the  owners?"  The  court  should  have 
permitted  answers  to  these  questions. 
They  related  directly  to  the  issue  upon  the  ' 
question  of  the  agent's  authority  to  con- 
tract with  Carpenter,  and  tended  to  prove 
that  the  agent  had  no  authority  to  make 
the  contract,  and  also  that  Carpenter 
knew  he  had  no  such  authority.  It  was 
cross-examination,  because  Carpenter  had 
just  testified  fully  in  regard  to  the  con- 
tract he  alleged  he  had  made  with  the 
agent.  The  defendant  below  offered  to 
prove  by  Carpenter,  the  plaintiff,  that  he 
knew,  at  the  time  be  made  the  alleged 
verbal  contract  witli  the  agent,  that  it 
was  the  rule  of  the  company  that  the  ship- 
per should  take  care  of,  feed,  water,  and 
attend  his  stock  while  in  the  stock-yards 
awaiting  shipment,  and  that  he  knew  the 
agent  had  no  authority  to  make  a  con- 
tract to  waive  that  portion  of  the  regular 
contract  of  shippers.  The  court  sustained 
an  objection  to  this  offer,  which  we  think 
is  error,  for  reasons  above  stated.    But 
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the  plaintiff,  being  a  witness  on  the  stand 
when  the  offer  was  made,  remarked  in  re- 
lation thereto,  to  the  Jury :  "  I  don't  know 
that. "  This  statement  the  defendant  be- 
low requested  the  court  to  withdraw  from 
the  jury,  which  it  refused  to  do.  This  we 
think  was  error,  also.  The  court,  having 
refused  the  offer,  should  not  have  permit- 
ted any  evidence  to  go  to  the  jury  in  rela- 
tion to  it.  The  statement  having  been 
made  by  the  witness  to  the  jury,  it  should 
have  been  withdrawn.  For  these  errors, 
we  recommend  that  the  Judgment  of  the 
district  court  be  reversed. 

Pek  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


Missouri  Pac.  Ry.  Co.  v.  Gednet. 

(Swpreme  Court  of  Kansas.    July  3,  1890.) 

RuLKOAD  Companies — ^Khxino  Stock— Vigi- 
lance. 
It  is  not  enough  tor  the  engineer  and  fire- 
man in  charge  of  a  railway  locomotive  and  train 
to  merely  use  diligence  in  driving  animals  away 
that  are  discovered  upon  the  track,  but  they 
should  keep  a  vigilant  lookout,  and  exercise  or- 
dinary diligeuoe  to  frighten  away  animals  that 
may  be  discovered  approaching,  and  in  dangerous 
proximity  to,  the  track,  by  sounding  the  whistle, 
ringing  tae  bell,  and  using  the  means  i>rovided 
for  that  purpose. 

(SyUabua  by  the  Cou/rU) 

Error  from  district  court,  Anderson 
county ;  A.  W.  Bknson,  Judge. 

W.  A.  Johnson,  for  plaintiff  in  error. 
Kirk  A  SeAoonover, fordefendant  in  error.. 

Johnston,  J.  This  was  an  action 
brought  by  Harry  Gedney  to  recover  for  a 
cow  killed  by  a  train  of  the  Missouri  Pa- 
cific Railway  Company  at  a  crossing  of  a 
public  highway  in  Anderson  county,  and 
resulted  in  a  verdict  of  fSO  in  favor  of  the 
plaintiff.  The  railway  company  insist 
that  the  findings  and  verdict  of  the  jury 
are  not  sustained  by  the  evidence.  The 
cow  killed  was  one  of  several  that  were 
grazing  on  the  highway,  near  to  the  cross- 
ing on  the  railroad,  on  the  morning  of  the 
accident.  Some  of  them  were  upon  one 
side  of  the  track  and  some  upon  the  other, 
when  a  freight  train,  traveling  at  the  rate 
of  15  miles  an  hour,  passed  along  the  road 
and  over  the  crossing.  Shortly  before  the 
train  reached  the  crossing,  the  cow  stepped 
upon  the  track,  and  was  struck  and  killed. 
The  principal  question  tried  was  whether 
those  in  charge  of  the  train  exercised  due 
care,  under  the  circumstances,  to  avert 
the  injnrj-.  The  jury  found  that  they  did 
not.  It  is  found  that  they  failed  to  keep 
a  vigilant  lookout  for  stock  or  obstruc- 
tions on  the  track,  and  failed  to  sound 
the  whistle  or  ring  the  bell  when  approach- 
ing the  crossing,  and  failed  to  do  that 
which  was  necessary  lu  order  to  avoid  a 
collision.  We  think  there  is  sufficient  evi- 
dence in  the  record  to  support  the  findings 
and  verdict.  It  is  true,  the  jury  found 
that  the  engineer  did  not  discover  the  cow 
going  upon  the  track  until  the  engine  was 
within  20  feet  of  her,  and  that  the  train 
was  then  going  at  the  rate  of  15  miles  an 
hour,  and  could  not  have  been  stopped 
afler  the  cow  came  upon  the  track,  and 


before  she  was  struck.  It  is  also  true  that 
the  engineer  and  fireman  testify  that  they 
were  vigilant  in  looking  out  along  the  line 
of  the  road  to  see  it  there  were  any  objects 
ahead,  or  animals  dangerously  proximate 
to  the  track;  and,  further,  that  they 
sounded  the  whistle  as  they  approached 
the  crossing,  and  as  soon  as  they  saw  the 
cow  that  they  reversed  the  engine,  and 
endeavored  to  stop  the  train.  The  testi- 
mony of  Gedney,  however,  is  to  the  effect 
that  the  whistle  was  not  sounded,  nor 
any  danger  signal  given,  80  rods  from  the 
crossing,  nor  at  any  time  afterwards  be- 
fore the  cow  was  struck.  There  is  also  tes- 
timony that  the  ground  was  level  near  the 
crossing,  and  that  there  were  no  obstruc- 
tions to  prevent  the  engineer  and  fireman 
from  seeing  the  cattle  on  the  side  of  the 
track  for  a  distance  of  half  a  mile  or  more, 
and  that,  although  the  cattle  were  in 
plain  view,  and  approaching  the  track,  no 
alarm  was  given  to  drive  them  away  from 
the  track.  If  the  engineer  and  fireman 
were  at  their  posts,  and  kept  a  lookout  for 
obstructions,  and  an  animal  not  seen  by 
them  came  suddenly  upon  the  track  when 
there  was  not  sufficient  time  or  opportu- 
nity to  frighten  her  away,  or  where  they 
could  not,  by  ordinary  diligence,  avoid  a 
colllsion,the  company  would  not  be  liable. 
It  is  not  enough,  however,  that  they  used 
diligence  to  avert  the  injury  after  they 
saw  the  cow  upon  the  track.  It  was 
their  duty  to  keep  a  lookout  for  objects  or 
animals  approaching  or  in  dangerous 
proximity  to  the  track,  and  if  the  circum- 
stances indicated  that  there  was  danger 
that  they  would  get  upon  the  track,  to 
use  the  means  which  they  possessed  for 
driving  them  away.  The  sounding  of  the 
whistle  or  other  alarm  80  rods  from  the 
crossing  might  not  have  served  the  purpose 
of  driving  the  cattle  away  from  the  track, 
but  certainly  the  sounding  of  an  alarm,  as 
they  approached  more  closely,  would  have 
tend  edto  drive  the  cattle  beyond  the  reach 
of  danger.  There  was  no  direct  evidence 
contradictingthe  testimony  of  the  engineer 
and  fireman  that  they  kept  a  vigilant  out- 
look for  animals  or  objects  on  or  near  the 
track,  but  the  testimony  that  the  view 
was  unobstructed  along  the  track  for  the 
distance  of  half  a  mile  or  more,  and  that 
the  animals  were  in  plain  view,  and  could 
have  been  seen  by  them  for  that  distance  If 
they  had  looked,  certainly  tends  to  sup- 
port the  finding  of  the  Jury  that  there  was 
negligence  In  not  keeping  an  outlook  ahead 
of  the  train.  If  by  a  diligent  outlook  ani- 
mals approaching  or  dangerously  proxi- 
mate to  the  track  could  have  been  discov- 
ered by  the  engineer  and  fireman,  their 
failure  to  use  the  ordinary  means  provided 
for  frightening  animals  from  the  track, 
and  to  avoid  a  collision  with  them,  was 
such  negligence  as  would  make  the  com- 
pany liable  for  the  Injury  occasioned.  As 
is  stated  in  Railway  Co.  v.  Wilson,  28 
Kan.  641 :  "If  the  employes  of  the  railroad 
company  could,  by  the  use  of  ordinary 
prudence,  see,  or.  seeing  the  stock  on  the 
road,  could  withont  danger  stop  tho 
train  and  avoid  striking  the  animal,  they 
wer^  required  to  do  so,  because  the  Idea  is 
not  tolerable  that  an  Injury  may  be  in- 
flicted  which  by  ordinary  care  and  diU- 
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H^nce  maybe  avoided."  The  conflict  of 
tegtlmony  as  to  the  care  and  diligence 
used  by  the  engineer  and  fireman  In  re- 
spect to  keeping  an  outlook  and  in  sound- 
Ing  an  alarm,  the  topography  of  the 
ground  near  to  the  crossing,  and  the 
proximity  of  the  animals  to  the  track,  baa 
been  settled  by  the  jury,  and  under  well- 
worn  precedents  their  finding  and  verdict 
upon  such  testimony  mast  be  held  con- 
clusive. We  think  the  case  was  fairly  sub- 
mitted to  the  Jury  by  the  charge  of  the 
court,  and  that  no  good  reasons  for  a  re- 
versal of  the  judgment  exist.  Judgment 
affirmed.    All  the  justices  concurring. 


M188001U  Pac.  Ry.  Co.  V.  HARREI.90N'  et  at. 
(.Supreme  Cawrt  of  Kansas.    July  8,  1890. ) 

CONSTITCTIOITAI,  LaW — ^TlTI,ES  OF  hXW9 — RUh- 
B0AD8— PKXCBS. 

1.  Chapter  154  of  the  Session  Laws  of  1885, 
"An  act  to  compel  railroad  companies  to  fence 
their  roads  by  and  througn  lands  inclosed  with  a 
lawful  fence, "  is  constitatioual  and  valid. 

8.  The  Utle  to  an  act  is  snlficient  if  it  indi- 
cates clearly,  though  in  g«ieral  terms,  the  subject- 
matter  of  the  legislation.    State  v.  Barrett,  37 
Elan.  218. 
{SyUabus  by  Oreen,  C.) 

Commissioners'  decision.  En-or  from 
district  court,  Miami  county:  J.  P.  Hind- 
man,  Judge. 

W.  A.  Johnson,  for  plaintiff  in  error. 
John  C.  Sheridan,  for  defendant  in  error. 

GvBEN,  C.  This  case  was  tried  in  the 
court  below  upon  the  following  stipula- 
tion: "It  is  hereby  agreed  b.y  and  between 
the  parties  to  this  action  that  a  jury  trial 
shall  be  waived  in  this  case,  and  the  cause 
be  submitted  to  the  court  upon  the  follow- 
ing agreed  facts,  which  shall  be  all  the  evi- 
dence in  the  case:  It  is  hereby  stipulated 
and  agreed  between  the  parties  hereto  that 
N.  £.  Harrelson  is,  and  was  on  September 
6, 1886,  the  owner  of  the  south-west  quar- 
ter of  section  six,  (6,)  and  the  north-west 
quarter  of  section  seven,  (7.)  in  township 
number  seventeen,  (17,)  of  range  twenty- 
four,  (24,)  all  in  Miami  county,  Kan.;  that 
J.  B.  Hawthorne  is,  and  was  on  Septem- 
ber 6,  1886,  the  tenant  and  occupant  of 
said  lands  ;tliat  on  September  6, 1886,  said 
lands  were  inclosed  with  a  good,  sufli- 
clent,  and  lawful  fence;  that  the  lineof  de- 
fend ant's  rail  road  mns  through  said  landR ; 
that  on  the  6th  day  of  September,  1886,  the 
plaintiff  notified  the  defendant,  in  writ- 
ing, to  inclose  its  said  line  of  railroad 
through  said  lands  with  a  lawful  fence 
within  sixty  days  therefrom,  and  main- 
tain the  same;  that  the  defendant  did  not 
Inclose  its  line  of  railroad  through  said 
lands  with  a  lawful  fence  within  sixty 
days  from  the  service  of  said  notice;  that 
on  the  14th  day  of  March,  1887,  the  plain- 
tiff commenced  the  construction  of  a  good 
and  lawful  barbed  wire  fence  along  said 
line  of  said  railroad,  through  said  de- 
scribed lands,  and  on  June  5, 1887,  com- 
pleted the  construction  of  said  fence,  which 
entirel.v  inclosed  said  line  of  railroad 
through  said  described  lands;  that  there 
are  14U  rods  of  said  fence,  and  that  the 
reasonable  cash  value  fur  the  conRtructlon 
and  material  of  said  fence  would  be  fifty 
v.24p.no.9— 30 


(50)  cents  a  rod ;  that  said  defendant  has 
not  paid  anything  to  plaintiff  for  the  con- 
struction of  said  fence.  Itisfurther  agreed 
that,  in  case  the  plaintlS  is  entitled  to  re- 
cover an  attorney  fee  on  this  statement  of 
facts,  the  sum  of  twenty-flve  (25)  dol- 
lars would  be  a  reasonable  attorney  fea 
for  the  prosecution  of  said  action.  The 
defendant  denies  that  it  is  liable  for  the 
payment  of  an  attorney  fee,  under  the 
facts  and  law  in  this  case. "  Judgment 
was  rendered  for  the  plaintiff  below. 

The  constitutionality  of  chapter  154  of 
the  Session  Laws  of  1886  is  challenged  by 
the  plaintiff  in  error.  The  claim  is  first 
made  that  the  statute  in  question  is  un- 
constitutional and  void  for  the  reason 
that  it  simply  requires  the  railroad  com- 
panies to  fence  their  roads  through  landA 
Inclosed  by  a  lawful  fence;  that  it  is  for 
the  benefit  of  the  land-owners  alone.  This 
is  not  the  only  object  of  the  law.  Animals 
straying  upon  a  railroad  track  are  one  of 
the  recognised  sources  of  danger  to  ti-avel ; 
and,  with  the  increased  speed  of  railroad 
trains,  experience  amply  demonstrates  the 
necessity  of  inclosing  railroad  tracks 
through  inclosed  fields,  as  well  as  else- 
where, with  good  and  sufficient  fences; 
and,  to  Insure  safety  and  protection  to  the 
traveling  public,  all  these  necessary  pre- 
cautions are  demanded.  It  is  not  the 
land-owner  alone  who  is  benefited.  The 
railroad   company,  in  obeying  the  law, 

grotects  its  passengers  and  its  property 
iterests  as  well.  The  protection  is  three- 
fold. We  place  the  validity  of  this  law 
upon  the  broad  ground  of  protection  to 
the  passengers  who  intrust  themselves  to 
the  care  of  the  railroads.  It  is  the  duty  of 
these  corporations  to  give  to  those  who 
travel  in  their  cars  increased  safety  of  life 
and  limb.  If,  in  the  judgment  of  the  law- 
making power  of  the  state,  this  can  be 
done  by  requiring  the  railroad  companies 
to  fence  their  roads,  it  is  bat  reasonable, 
and  within  the  power  of  the  state,  and 
they  should  comply  with  the  legislation. 
Incidentally  the  property  of  the  road  is 
protected,  as  well  as  the  stock  of  the  ad- 
joining owner.  In  the  exercise  of  the  or- 
dinary police  powers  of  the  state,  it  has 
been  held  reasonable  to  require  the  rail- 
roads to  fence  their  tracks,  not  alone  for 
the  protection  of  the  live-stock  of  the 
abutting  owners.  Indeed,  the  chief  object 
of  tlie statute  is  the  protection  to  thetrav- 
eling  public  against  accidents  occurring 
through  collision  of  trains  with  cattle,  and 
one  exercise  of  the  power  to  require  rail- 
roads to  fence  their  tracks  does  not  pre- 
clude a  second  regulation  of  thesame  kind, 
providing  for  other  and  diffei'ent  fences; 
and  the  railroad  company  cannot  relieve 
itself  from  the  obligation  to  erect  and 
maintain  fenceH  by  a  contract  with  abut- 
ting owners.  Tied.  Llm.  §  194;  Blair  v. 
Railroad  Co.,  20  Wis.  262;  Hchmidt  v.  Rail- 
road Co.,  23  Wis.  186.  In  the  case  of  Rail- 
road Co.  v.  McClelland,  25  111.  140,  the  court 
declared  that,  when  the  safety  of  person 
and  property  both  demand  the  fencing  of 
railrondH,  it  is  no  more  than  the  exercise 
of  a  reasonable  police  regulation  to  re- 
quire it,  and  to  inipose  adequate  penaltieH 
to  .secure  aconipliance;  and  theimposition 
of  such  a  duty  does  not  deprive   the  corn- 
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pany  ot  any  of  Its  corporate  rights  and 
franchiBes,  as  they  still  exist,  and  may  be 
exercised,  although  it  may  be  in  a  less 
commodious  manner;  but,  when  the  pub- 
lic exigencies  demand  it,  the.v  must  submit 
to  the  regulation,  as  If  required  of  indi- 
viduals. But  we  are  not  obliged  to  go  be- 
yond our  own  jurisdiction  to  find  ample 
nuttiority  to  uphold  sucli  legislation.  Mr. 
Justice  Bhkwkk,  in  speaking  for  this  court 
In  tlie  case  of  Railway  Co.  v.  Mower,  16 
Kan.  iiT-S,  cited  numerous  authorities  to 
support  a  similar  measure,— the stocli  law 
of  1874.  The  authorities  are  fully  collated 
and  cited  in  the  opinion  of  tlie  court  in 
that  case,  and  we  need  only  to  call  atten- 
tion to  tiiem  here.  This  decision  has  been 
upheld  and  approved  since  1876,  and  we 
HC-e  no  good  reason  why  the  principle  set- 
tled then  should  now  be  disturbed. 

Counsel  agniucontend  that  tiiat  portion 
of  section  3  of  the  act  in  question  which 
provides  for  attorney's  fees  is  unconstitu- 
tional and  void,  for  the  reason  that  the 
subject-matter  is  not  clearly  expressed  in 
the  title.  A  reference  to  chapter  94  ot  the 
Session  Laws  of  1874,  relating  to  the  liill- 
Ing  or  wounding  ot  stocli  by  railroad  com- 
panies, will  show  that  the  same  penalty 
and  provisions  are  in  that  statute  as  the 
one  in  question:  and  this  court  has  held 
that  section  2  of  said  chapter  94,  giving  a 
reasonable  attorney's  fee  to  the  plaintiff, 
In  case  of  recovery,  for  the  prosecution  of 
his  suit  against  the  railroad  company  for 
the  value  of  stock  killed  or  injured,  was 
constitutional ;  that  It  is  in  the  nature  of 
a  penalty,  and  Is  not  beyond  the  power  of 
the  legislature.  The  title  questioned  is,  "An 
act  to  compel  railroad  companies  to  fence 
their  roads  by  and  through  lands  inclosed 
with  a  lawful  fence. "  This  Is  sufficiently 
broad  and  comprehensive  to  Include  the 
penalties  pre8cribe<l.  It  is  not  necessary 
that  the  title  to  an  act  should  be  a  synop- 
sis or  abstrac  t  of  the  entire  act  In  all  its 
details.  It  is  sufficient  if  the  title  indicates 
clearly, though  in  general  terms,  the  scopj 
of  the  act.  State  v.  Barrett,  27  Kan.  213. 
There  is  no  error  In  the  record,  and  we  rec- 
ommend that  the  judgment  of  the  court 
below  be  atflrmed. 

Per  Ci;riam.  It  is  so  ordered ;  all  the 
justices  concurring. 


BUKK  V.  BCRK. 

(Supreme  Court  of  Kmuias.    July  3,  1890.) 

Eiivorcb—Adultert—Eviden-ce— Admissions. 

1.  The  admissions  of  a  party  ai^inst  himself 
are  admissible  in  evidence  in  an  action  for  a  di- 
vorce, when  It  appears  that  the  admissions  have 
not  been  obtaiued  by  connivance,  fraud,  coercion, 
or  other  improper  means. 

2.  Divorce  is  a  remedy  protecting  the  innocent 
party,  and  is  not  intended  for  cases  in  which 
both  parties  are  equally  Guilty;  therefore,  where 
the  husband  is  shown  to  be  Kuilty  of  adultery,  he 
cannot  have  a  divorce  for  adultery  committed  by 
the  wife. 

8.  Where  an  action  is  brought  for  divorce  up- 
on tbe  ground  of  adultery,  the  proof  to  establish  the 
adultei-y  must  bo  clear,  positive,  and  satisfactory. 
Although  presumptive  evidence  alone  is  sufficient 
to  establi»h  the  fact  of  adulterous  intercourse,  the 
circumstances  must  lead  to  It,  not  only  by  fair 
inference,  bub  as  a  necessary  conclusion.    Appear-  I 


ances  equally  capable  of  two  interpretations,  one 
an  innocent  one,  will  not  justify  the  presumption 
of  guilt. 
{Syllabus  by  the  Court.) 

Error  from  district  court,  Linn  county ; 
C.  O.  French,  Judge. 

A.  A.  Hurria,  Blue  &  Rich,  and  Jamea  D. 
Snoddy,  for  plaintiff  in  error.  Diddle  & 
Smith  and  John  C.  Cannon,  for  defendant 
in  error. 

noRTON,  C.  .1.  This  was  an  action 
brought  In  the  court  below  by  ().  W.  Burk 
against  Texas  Burk,  his  wife,  to  obtain  a 
divorce  on  the  ground  of  her  adultery. 
The  alleged  particeps  crlinlnin  was  A.  T. 
Brook.  The  defendant  answered,  denying 
the  allegations  of  her  adultery,  and  mak- 
ing recriminatory  allegations  of  adultery 
by  the  plaintiff.  The  female  with  whom 
the  plaintiff  was  charged  with  having 
committed  adultery  was  Mrs.  Olive  Meek. 
Upon  the  trial  the  courtgriiutcd  a  divorce 
to  the  plaintiff  against  the  defendant  on 
the  ground  of  her  adultery.  She  com- 
plains of  the  judgment. 

Section  650  ot  the  Civil  Code  i-eads :  "  Up- 
on the  trial  of  an  action  for  a  divorce  or 
for  alimony,  tlie  court  may  admit  proof  of 
the  admissions  of  theparties  to  be  received 
In  evidence,  carefully  excluding  such  as 
shall  appear  to  have  been  obtained  by 
connivance,  fraud,  coercion,  or  other  im- 
proi)er  means.  Proof  of  cohabitation, 
and  reputation  of  the  marriage  of  the  par- 
ties, may  be  received  as  evidence  ot  the 
marriage;  but  no  divorce  shall  be  grant- 
ed without  proof. "  Upon  the  evidence  of 
B.  B.  Boggcss  and  J.  VV.Cox,it  clearly  ap- 
pears that  the  plaintiff  confessed  his  adul- 
tery as  alleged  in  the  nnswer.  The  admis- 
sions were  not  obtained  by  connivance, 
fraud,  coercion,  or  other  Improper  means; 
nor  were  such  admissions  collusive,  or  for 
the  purpose  of  a  reconciliation  with  the 
wife.  The  plaintiff  was  present  at  the 
trial  as  a  witness  in  his  own  behalf.  He 
di<l  not  deny  or  dispute  the  admlsBlons. 
The  evidence  offered  on  the  trial  we  deem 
suflicient  to  establish  his  guilt.  Divorce 
is  a  remedy  provided  tor  an  Innocent  par- 
ty. One  shown  to  be  guilty  of  adultery 
cannot  have  a  divorce  for  adultery  com- 
mitted by  the  other ;  therefore,  as  the  de- 
fendant established  her  recriminatory  or 
counter  charge,  the  plaintiff  was  not  en- 
titled to  any  divorce  or  other  relief.  It  is 
not  claimed  that  the  wife  ever  condoned 
the  offense  of  her  husband.  5  Amer.  & 
Eng.  Enc.  Law,  824-826;  2  Blsh.  Mar.  & 
Dlv.  {6th  Ed.)  §  80;  2  Greenl.  Ev.  (15th 
Ed.)  §  52;  Home  v.  Home,  72  N.  C.  530; 
Hoffman  v.  Hoffman,  43  Mo.  547;  Mattoz 
V.  Mattos,  2  Ohio,  234. 

Further,  however,  it  is  extremely  doubt- 
ful whethertherewas  sufficient  evidence  in- 
troduced upon  the  trial  to  establish  the 
adultery  of  the  wife.  The  proof  of  adultery, 
in  such  a  case  as  this,  must  be  clear,  posi- 
tive, and  satisfactory.  Theevidenceshould 
show  that  actual  adultery  was  committed, 
since  nothing  short  of  the  carnal  act  can  lay 
a  foundation  for  divorce  for  this  cause. 
Evidence  simply  showing  full  and  frequent 
opportunlt3' tor  Illicit  or  carnal  intercourse 
is  not  alone  sufficient  to  found  an  inference 
that   the  criminal  act  was    committed. 
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Although  presumptive  evidence  alone  Is 
Biifflclent  to  eatabHnh  the  fact  of  adulter- 
ous Intercourse,  the  circumstances  must 
lead  to  It,  not  onlj'  by  fair  Inference,  but 
as  a  necessary  conclusion.  Appearances 
equally  capable  of  two  Interpretations, 
one  an  Innocent  one,  will  not  Justify  the 
presumptltm  of  guilt.  Pollock  v.  Pollock, 
71  N.  y.  137;  Osborne  v.  Osborne,  14  Atl. 
Rep.  217;  Koenlg  v.  Koenlg,  9  Atl.  Rep. 
750;  Powell  v.  Powell,  1  South.  Rep.  551 ; 
"VVnUanis  r.  Wmiams,  2  S.  W.  Rep.  823; 
Harherger  v.  Ilarberger,  14  Pac.  Rep.  70; 
2Bish.  Mar.  &  Dlv.  (6th  Ed.)  §§  61.3-««3. 

In  this  case,  the  evidence  showed  op- 
portunity between  the  wife.  Texas  Burk, 
and  A.  T.  Brook,  but  there  was  no 
direct  proof  of  the  fact  of  adultery  be- 
tween them.  The  finding  of  adultery  on 
the  part  of  the  wife  is  based  wholly  upon 
inferences  from  th«»  fact  of  opportunity, 
and  from  the  clrcnnistances  thereto  at- 
tending. No  letters  from  the  wife  to 
Brook,  or  from  Brook  to  the  wife,  were  in 
evidence.  No  witnesses  testified  to  hav- 
ing seen  any  kisses,  embraces,  or  undue 
familiarity  between  the  wife  and  Brook. 
Both  the  defendant  and  Brook  denied  un- 
der oath  the  misconduct  alleged,  and  at- 
tempted to  explain  all  the  circumstances 
causing  the  suspicions  of  the  plaintiff.  It 
is  also  siguiticant  that  the  plaintiff,  until 
after  the  separation  between  himself  and 
wife,  never  said  anything  to  her  about 
her  Intimacy  with  Brook,  and  never  talked 
with  Brook  about  It.  When  the  plaintiff 
left  the  defendant,  he  was  asked  "what 
reason  he  had  for  acting  that  way. "  He 
replied,  "Hedidn't  know."  In  vfew.how- 
ever,  of  the  adultery  of  the  plaintiff,  the 
evidence  offered  to  establish  adultery  on 
the  part  of  the  wife  need  not  be  discussed 
at  length.  We  have  referred  to  this  only 
to  show  that,  under  the  authorities.  If  the 
opportunity  merelyfor  adultery  is  proved, 
there  being  no  evidence  of  the  will  to  im- 
prove it,  this  docs  not  justify  the  Inference 
of  guilt.  It  must  be  further  shown  that 
the  parties  were  together  under  suspicious 
circumstances,  not  to  be  easily  accounted 
for  unless  they  had  the  corrupt  design. 
Mayer  v.  Mayer,  21  N.  J.  Eq.  246.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded.  All  the 
Justices  concurring. 


Missouri  Pac.  Rt.  Co.  v.  Holcomb. 

(Supreme  Court  vf  Kanaat,    July  S,  1880.) 

Carbikbs  or  PAgsisoEss — Fskioht  Ttuxs^—Cnta. 

1.  A  railroad  company  that  for  years  has  been 
in  the  habit  of  cairyin^  passengers  on  ooe  of  its 
local  freight  trains  is  required  to  exeroise  tlie 
highest  possible  degree  of  care  and  diligence  to 
irmch  sach  trains  are  susceptible, 

2.  When  the  caboose  that  is  usually  attached 
to  such  a  freight  train  is  in  the  repair  shop,  and 
a  common  box-car,  with  temporary  rude  seats,  is 
substituted  to  accommodate  imssengers,  and  the 
use  of  such  box-car  is  more  dangerous,  the  de- 
gree of  care  on  the  part  of  the  company  is  thereby 
increased. 

{SyUabw  Z>|/  Stmpton,  0. 

Commissioners'  decision.  Error  from 
district  court,  Miami  county ;  J.  P.  Hind- 
MAX,  Judge. 

If.  A.  JobnaoD,  tor  plaintiff  in  error. 


W.  R.  Wagfitail  and  John  C.  ShcrMan,  for 
defendant  in  error. 

Simpson,  C.  Catherine  A.  Molcomb 
brought  her  action  against  the  Missouri 
Pacific  Railway  Company  to  recover  dam- 
ages for  personal  injuries  occasioned,  afl 
she  allegPH,  by  the  negligent,  careless,  and 
unskillfnl  management  of  the  train  upon 
which  she  was  a  passenger.  These  per- 
sonal injuries  consisted  in  a  fracture  of  the 
upper  part  of  the  thigh  bone,  and  other 
serious  wounds,  caused  by  the  sudden  and 
•violent  Jerking  of  the  car  In  which  she  was 
riding  as  it  started  from  the  station, 
throwing  her  with  great  violence  out  of 
her  seat  and  <)nto  the  floor,  thus  produc- 
ing the  injuries  complained  of.  Mre.  Hol- 
comb was  a  widow,  with  a  family  of  six 
children,  and  at  the  time  of  the  injury  was 
.55  years  old,  possessing  an  unusually 
strong  and  vigoi'ous  constitution,  had 
not  been  sick  for  more  than  five  years, 
was  doing,  and  for  years  had  been  doing, 
all  her  own  household  work  and  washing 
without  assistance.  From  the  time  of  the 
injury  up  until  about  the  4tli  day  of  July, 
18S7,  she  was  compelled  to  and  did  remain 
night  and  day  propped  up  In  an  easy 
chair.  After  that  date  she  became  able  to 
lie  a  part  of  the  time  on  a  couch,  then  she 
Improved  so  that  she  could  go  about  the 
house  on  crutches,  but  not  able  to  ascend 
stairs,  and  she  remains  permanently  crip- 
pled and  unable  to  do  any  work,  except 
such  as  she  can  do  sitting  in  a  chair.  At 
the  time  of  the  last  trial  she  had  decreased 
In  weight  about  50  pounds.  The  train 
upon  which  Mrs.  Holcomb  received  the  in- 
jury complained  of  consisted  of  36  freight 
cars,  27  empties,  and  9  loaded.  It  was 
known  as  a  local  freight,  scheduled  to  car- 
ry passengers,  and  had  been  running  at 
about  the  same  time  for  several  years, 
carrying  passenerers.  This  train  usually 
left  Paola,  going  east,  at  1 :40  p.  m.,  but 
on  this  day  (December  10, 1886)  It  was  about 
two  hours  behind  the  regular  time.  It 
usually  carried  more  passengers  from  two 
stations  east  of  Paola,  to  and  from  that 
point,  than  the  regular  passenger  train,  as 
the  time  of  its  arrival  and  departure  to 
and  from  Paola  was  more  convenient  to 
the  people  living  in  the  eastern  part  of  the 
county  than  the  regular  passenger  train. 
She  purchased  a  ticket  from  the  compa- 
ny's agent  at  Paola  for  passage  on  the 
train  on  which  she  received  the  injury, 
paying  the  regular  price  charged  on  all 
trains  between  that  station  and  the  sta- 
tion of  Louisburg,  where  she  was  going. 
Other  passengers  going  to  the  two  sta- 
tions east  of  Paola  also  bought  tickeits 
from  the  company's  agent  for  passage  on 
this  particular  train.  The  regular  ca- 
boose usually  attached  to  this  train  was 
in  the  repair  shop,  and  an  ordinary  box- 
car, fitted  with  two  rough  pine  seats,  cov- 
ered with  caboose  cushions,  was  being 
used  in  Its  place.  She  went  aboard  the 
train  at  Paola,  and  took  a  sent  In  the  box- 
car at  the  south-east  side  of  the  car,  two 
or  three  feet  from  the  sliding  door  on  the 
side.  The  train  ran  to  Somerset,  the  first 
station  east  of  Paola,  a  distance  of  six  or 
seven  miles.  When  the  train  started  at 
Somerset  It  did  so  with  a  violent  Jerk, 
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that  threw  Mra.  Holcomb  on  the  floor  of 
the  car  near  the  center,  and  Inflicted  the 
InjnrieB  complained  of.  She  was  picked 
up  by  one  of  the  crew  and  a  paasengerand 
placed  In  a  chair,  and  when  the  train 
■topped  at  Louisbnrg  waa  carried  in  a 
chair  to  a  carrlaf^e  and  taken  to  her  home. 
At  the  time  the  train  started  at  Somerset, 
with  the  "violent  jerk"  that  threw  Mrs. 
Holcomb  ont  of  her  seat,  a  brakeman  In 
the  car  was  braced  against  the  side  uf  the 
car,  Reld,  a  passenger,  was  holding  onto 
the  door  with  both  hands,  Huddleeon,  a 
nassenger,  was  holding  onto  an  iron 
hand  hold  by  the  side  of  the  door,  and 
Mathers,  a  passenger,  had  a  hold  on  the 
side  ol  the  ladder.  These  persons  all  tes- 
tified at  the  trial,  explaining  how  they 
were  protected  from  injury  by  the  move- 
ment of  the  train  as  it  started  from  Somer- 
set. The  case  was  twice  tried  to  a  Jury, 
the  first  trial  resulting  in  a  verdict  for 
f4,643.74.  This  being  set  aside,  the  court 
sustained  a  motion  for  a  new  trial,  and 
this  trial  resulted  in  a  verdict  for  $5,000 
in  favor  of  Mrs.  Holcomb. 

The  following  special  findings  were  re- 
turned by  the  jury :  "(1)  Did  the  plaintiff, 
on  December  10,  1886,  at  Paola,  Miami 
county,  Kan.,  get  In  the  rear  car  of  defend- 
ant's train  No.  ]%,  commonly  known  as 
the 'local  freight'?  Answer.  Yes.  (2)  Did 
the  defendant's  ticket  and  station  agent 
at  Paolo,  Kan.,  tell  the  plaintiff  on  the 
arrival  of  said  train,  'This  is  your  train,' 
or  words  to  that  effect?  A.  Tes.  (3) 
Was  said  train  at  that  time,  and  had  it 
been  for  a  number  of  years  prior  thereto, 
used  for  the  conveyance  of  freight  and 
passengers  over  the  defendant's  line  of 
railroad  toand  from  Paola  andLoulsburg 
in  Mlama  county,  Kan.,  and  other  points 
on  its  said  line?  A.  Yes.  (4)  DldladleB,as 
well  as  others,  frequently  ride  upon  said 
train?  A.  Yes.  (5)  Was  the  rear  car  of 
said  train  the  only  one  used  for  conveying 
passengers?  A.  Yes.  (6)  Did  the  defend- 
ant's brakeman  assist  the  plaintiff  to  en- 
ter said  rear  car  of  said  train  at  Paola, 
Kan.,  on  December  10, 1886?  A.  Yes.  (7) 
Was  the  car  the  plaintiff  so  entered  an  or- 
dinary box-car,  with  a  long  scat  con- 
structed on  and  along  the  wall  on  each 
side,  which  seats  were  covered  with 
cushions,  and  which  car  was  then  being 
used  instead  of  the  usual  caboo.se  run  on 
to  the  rear  end  of  said  train?  A.  Yes. 
(8)  Was  said  curplalntitt  entered  as  afore- 
said used  on  said  train  for  about  two 
weeks.  In  lieu  of  the  said  caboose-car,  to 
carry  passengers,  and  did  passengers,  with 
the  consent  of  defendant,  ride  in  it  during 
said  time  it  was  so  used?  A.  Yes.  (834) 
Did  the  conductor  of  said  train,  before  ar- 
riving at  Soraei-set,  take  up  a  ticket  plain- 
tiff had  purchased  at  the  regular  price  of 
forty  cents  from  defendant's  ticket  and 
station  agent  at  Paola,  Kan.,  for  passage 
from  Paola  to  Loulsburg,  in  Miami  coun- 
ty, Kan.?  A.  Yes.  (9)  How  many  of  the 
passeugers  were  aboard  of  said  car  when 
plaintiff's  ticket  was  taken  up  by  the  con- 
ductor? A.  Five  or  six.  (10)  While  In 
said  car  on  said  10th  day  of  December, 
1886,  on  the  way  to  Loulsburg,  without 
any  fault  on  her  part,  was  she  Injured  by 
the  negligence  of  the  defendant's  agents, 


or  either  of  them,  operating  said  train? 
A.  Yee.  (11)  How  many  other  pasaengen 
were  on  or  in  said  car  at  the  time  the 
plaintiff  was  injured?  A.  Two  or  three. 
(12)  At  the  time  plaintiff  sustained  the  lii' 
Jury,  was  she  sitting  properly  and  secore- 
ly  on  the  seat  provided  tor  pasaengen  in 
the  rear  car  of  said  train?  A.  Yee.  (18) 
Was  the  plaintiff  thrown  violently  from 
the  seat  she  was  sitting  upon,  uponherside, 
upon  the  floor  of  said  car,  by  the  sudden, 
violent,  unnecessary,  and  negligent  Jerking 
of  said  train  in  starting  the  same  at  Somer- 
set? A.  Yes.  (14)  Was  the  injury  plaintiff 
sustained  on  said  train  at  Somerset  directly 
caused  by  negligence  of  the  defendant's 
agents,  or  either  of  them,  in  operating  or 
managing  said  train,  and  withont  any 
negligence  on  the  part  of  the  plaintiff? 
A.  Yea.  (14%)  By  reason  of  the  plaintiff 
being  violently  thrown  from  her  seat  in 
said  car  to  the  floor,  by  the  negligence  of 
the  defendant.  In  violently  and  negligently 
Jerking  said  car  in  starting  said  train, 
was  she  seriously  and  permanently  in- 
jured, and  was  the  upper  part  of  her  thigh 
bone  fractured,  and  other  parts  of  her 
body  bruised  and  injured  ?  A.  Yes,  to  in- 
Jury;  but  uncertain  as  to  fracture.  (16) 
Was  the  plalntlfl,  by  reason  of  being 
thrown  to  the  floor,  by  the  negligent  and 
violent  starting  of  the  train,  rendered  un- 
conscious? A.  Yes.  (16)  How  far  was 
plaintiff  thrown  from  her  seat  by  the  sad- 
den and  violent  starting  ol  the  train?  A. 
Two  or  three  feet.  (17)  Could  the  en- 
gineer, by  the  exercise  of  reasonable  care 
and  prudence,  have  avoided  the  violent 
Jerk  of  the  car  that  threw  the  plaintiff 
from  her  seat  to  the  floor?  A.  Yee.  (18) 
Was  the  engineer  careless  In  starting  the 
train  at  the  time  the  plaintiff  waa  thrown 
from  her  seat?  A.  Yes.  (19)  Was  the 
train  on  which  plaintiff  was  injured  au- 
thorized to  carry  passengers?  A.  Yee. 
(20)  By  reason  of  the  plaintiff  being 
thrown  from  her  said  seat  in  said  train  at 
Somerset,  by  the  negligent  and  violent 
starting  of  the  train,  did  she  sustain  in- 
juries which  have  permanently  crippled 
and  disabled  her?  A.  Yes.  (21)  Was  the 
health  and  constitution  of  the  plaintiff,  at 
the  time  of  the  injury,  unusually  good  and 
vigorous  for  one  of  her  age,  and  up  to 
that  time  had  she  been  able  and  did  she 
perform  the  work  of  her  household,  con- 
sisting of  washing,  ironing,  cooking,  sew- 
ing, etc.,  for  a  family  of  four  to  seven  pep- 
sons?  A.  Yes.  (22)  iSlnce  said  injury  has 
she  declined  very  much  in  flesh,  and  been 
unable  to  work  or  care  for  lierseif  without 
aaaistanee,  and  is  she  still  in  that  condl> 
tlon?  A.  Yes.  (28)  By  reason  of  said  in- 
Jury,  has  plalntlfl  Buffered  great  pain  and 
loss  of  previous  good  health?  A.  Yee. 
(24)  Does  the  plaintiff  atill  suffer  pain  re- 
sulting from  said  Injury?    A.  Yes. " 

The  following  questions  were  asked  by 
the  railroad  company,  and  answered  as 
follows:  "(1)  Did  the  plaintiO  go  upon 
one  of  defendant's  freight  trains  at  Paola, 
to  be  carried  upon  said  train  to  Louls- 
burg? Answer.  Yes.  (2)  Was  plalntlfl 
riding  on  one  of  the  defendant* a  freight 
trains  at  the  time  she  received  the  injuries 
complalneuofin  thlsaction?  A.  Yes.  (8) 
When  plaintiff  went  aboard  of  defendant's 
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train  at  Paola,  on  the  10th  day  of  I>ecem- 
ber,  1886.  did  she  get  into  a  box-car  pro- 
vided with  a  temporary  seat  for  the  use 
of  tlie  trainmen  that  were  engaged  in  run- 
ning the  freight  train?  A.  Yes.  And  also 
used  for  passensers.  (4)  Was  there  any 
pa88eng:er  car  or  caboose  in  the  train  that 
plaintiff  took  passage  upon  at  Paola  for 
the  purpose  of  rldiug  to  Loulsburg?  A. 
Yes.  An  Improvised  caboose.  (6)  Had  the 
train  that  plaintiff  took  paasacre  in  at 
Paola,  for  the  purpose  of  riding  to  Louis- 
burg,  any  car  Intended  solely  for  the  car- 
riage of  passengers  A.  No.  (6)  If  the 
Jury  answer  the  last  question  in  tlie 
afRrmative,  they  will  please  state  what 

kind  of  a  car  it  was.    A.  .    (7)  Was 

the  plaintiff  sitting  near  tfaeendot  the  seat 
constructed  of  boards  that  bad  no  guards 
to  prevent  her  from  slipping  t>tt  in  case  oi 
a  sudden  jerk  of  the  car?  A.  Yes.  From 
one  to  two  feet  from  end  of  seat.  (8) 
When  the  train  started  up  at  Somerset, 
did  it  start  up  with  a  Jerk?  [Answer  in- 
serted here  'Yes.']  And  did  plaintiff  slip 
oft  the  end  of  the  seat,  and  fall  on  the 
floor  of  the  car,  and  strike  the  floor  with 
the  back  part  of  her  thigh?  A.  No. 
Thrown  oB.  (9)  Was  the  Injury  received 
by  the  plaintiff  caused  by  reason  of  the 
failure  of  the  defendant  to  provide  a  safe 
car  for  the  carriage  of  passengers?  A. 
No.  (10)  Was  the  failure  of  the  railway 
company  to  provide  a  safe  car,  furnished 
with  convenient  and  well-arranged  seats, 
the  cause  of  the  injury  to  plaintiff?  A. 
No.  (11)  Did  the  plaintiff  make  any  effort 
to  save  herself  from  falling  off  the  seat 
when  she  heard  the  rattle  of  the  cars  in 
pulling  out  the  slack?  A.  Yes.  (12)  If 
the  Jury  answers  the  last  question  in  the 
aflirmative.they  will  state  wbateffort  was 
made.  A.  By  bracing  with  her  hands. 
(13)  How  tar  was  plaintiff  lying  on  the 
floor  from  the  seat  ou  which  she  had  been 
Bitting?  A.  Two  to  three  feet.  (14)  In 
what  direction  was  plaintiff  lying  on  the 
flo()r  from  the  seat  where  she  had  been 
Bitting?    A.  North-west." 

The  first  error  complained  of  was  the 
refusal  of  the  trial  court  to  give  the  fol- 
lowing instruction :  "  If  the  jury  find  from 
the  evidence  that  the  train  upon  which  the 
plaintiff  was  riding  at  the  time  she  re- 
ceived the  injury  complained  of  was  sim- 
ply a  freight  train,  and  had  no  passenger 
coach  or  caboose  for  the  carriage  of  pas- 
sengers ;  that  it  was  simply  provided  with 
a  box-car,  with  improvised  seats  and 
benches  fortheaccommodation  of  the  men 
connected  with  the  train  ;  that  they  slept 
in  it,  and  deposited  the  lamps  of  the 
cars  and  tools  tha.t  thoy  used  in  it, 
and  it  was  not  adapted  for  passen- 
gers; and  thepIalntlHentered  the  car  with 
the  full  knowledge  of  tliesc  facts,  and  paid 
fare  to  be  carried  on  said  train,  the  same 
being  only  u-scd  or  intended  for  the  carry- 
ing of  freight,— then,  in  the  carriage  of 
plaintiff,  the  defendant  was  simply  a  pri- 
vate carrier  for  hire,  and  as  such  carrier, 
being  only  a  freight  train,  it  was  not  un- 
der the  same  obligation  and  responsibility 
whicli  attaches  to  common  carriers  of  pas- 
sengers by  rail.  The  latter  undertakes, 
for  iiire,  to  carry  ail  passengers,  indiffer- 
ently, who  apply  for  passage;   and  the 


law  tor  the  protection  of  travelers  sub- 
jects such  carriers  to  very  strict  responsibil- 
ities. The  defendant  in  this  case  would 
not  be  Bubject  to  thestringent  obligations 
and  responsibilities  of  a  common  carrier 
of  pctssengers  if  it  did  not  hold  out  itself 
as  capable  of  carrying  passengers  safely, 
and  had  no  arrangement  of  this  train  for 
passenger  service.  It  was  not  required  to 
provide  its  freight  trains  with  the  neces- 
sary means  of  carrying  passengers.  If  the 
plaintiff  knew  its  condition,  and  the  rela- 
tion to  her  when  she  applied  for  passage, 
she  therefore  took  upon  herself  the  risk  in- 
cident to  the  mode  of  conveyance  used  by 
defendant.  Under  these  circumstances, 
the  defendant  was  only  required  to  exer- 
cise such  care  and  skill  in  the  management 
and  use  of  the  train  as  prudent  and  can- 
tlous  men,  experienced  in  such  business, 
are  accustomeid  to  under  similar  circum- 
stances. " 

This  instruction  totally  ignores  the  fact 
that  this  train  had  for  some  years  been 
carrying  passengers;  that  tlie  railroad 
company  had  sold  this  passenger  a  ticket 
that  entitled  Iier  to  ride  on  this  train; 
that  it  was  the  bounden  duty  of  the  com- 
pany to  furnish  the  passengers  a  reason- 
ably well  equipped  car  to  ride  in.  and  that 
if,  by  an  accident,  the  regular  caboose 
usually  provided  for  passengers  could  not 
b«  used,  and  the  improvised  box-car  used 
on  that  occasion  was  more  dangerous  to 
the  passenger  than  the  caboose,  the  de- 
gree of  care  on  the  part  of  the  company 
was  thereby  increased.  It  cannot  be  the 
law  that  a  railroad  company  furnishing 
inferior  accommodations  to  its  pasaengers 
1b  protected  from  liability  on  account  of 
the  inferiority.  It  is  the  law  of  this  coun- 
try, as  we  understand  it,  that  a  passenger 
riding  on  a  freight  train  is  entitled  to  de- 
mand from  the  railroad  company  trans- 
porting him  the  exercise  of  the  highest  pos- 
sible degree  of  care  and  diligence  to  which 
such  trains  are  susceptible.  Railway  Co. 
v.  Higgs,  88  Kan.  375.  16  Pac.  Kep.  667. 
The  supreme  court  of  the  United  States,  in 
the  case  of  Bailroad  Co.  v.  Horst,  93  U. 
S.  291,  say,  (page  295,  commencing  with 
the  last  paragraph  on  the  page:)  "Such 
is  the  rule  of  care  and  diligence  laid  down 
by  this  court  in  three  adjudications  where 
the  action  was  against  a  carrier  of  per- 
sons. The  first  was  Bailroad  Co.  v.  Derby, 
14  How.  486.  The  plaintiff  was  traveling 
gratuitously  on  a  passenger  train.  It 
was  said :  '  Where  carriers  undertake  to 
convey  passengers  by  the  powerful  and 
dangerous  agency  of  steam,  public  policy 
and  safety  require  that  they  should  l>e  lield 
to  thegreatestpossiblecare  and  diligence.' 
'  Any  negligence  in  such  case  may  well  de- 
serve the.  epithet  of  "gross."*  The  next 
was  The  New  World  v.  King,  16  How. 469. 
Tliat  was  the  case  of  a  free  passenger  car- 
ried on  a  steamer,  and  injured  by  the  ex- 
plosion of  a  boiler.  Referring  to  the  rule 
laid  down  in  the  prior  case,  the  court  said : 
'  We  desire  to  reaffirm  the  doctrine,  not 
only  as  resting  on  public  policy,  but  on 
sound  principles  of  law.'  Thelastcasc  was 
Railroad  Co.  v.  Lockwood,  17  Wall.  357. 
That  was  a  case,  like  this,  of  a  passenger 
accompanying  hiucattleon  a  freight  train. 
It  was  there  said :  '  The  highest  degree  of 
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carefuIneBB  and  dlllKence  1b  expressly  ex- 
acted.' This  Is  conclusive  as  authority 
upon  the  subject.  But,  upon  principle, 
why  shouhl  not  tlielaw  l)e  so  in  thiHcase? 
Life  and  limb  are  as  valuable,  and  there  is 
the  same  right  to  safety,  in  the  caboose  as 
In  the  palace  car.  The  same  formidable 
power  Rives  the  traction  in  both  cases. 
The  rule  is  uniformly  applied  to  pussenKcr 
trains.  The  same  ronsiderations  apply  to 
freight  trains.  The  same  dangers  are  com- 
mon to  both.  Such  care  and  diligenie  are 
as  effectual  and  as  important  upon  the 
latter  as  upon  the  former,  and  not  more 
dlflicult  to  exercise.  There  is  no  reason  In 
the  nature  of  things  why  the  passenger 
should  not  be  as  sale  upon  one  as  the  other. 
With  proper  vigilance  on  the  part  of  the 
carrier,  he  is  so.  The  passenger  has  no 
authority  upon  either,  except  as  to  the 
personal  care  of  himself.  The  conductor 
Is  the  animating  and  controlling  spirit  of 
the  mechanism  employed.  The  public  have 
no  choice  but  to  use  it.  The  standard  of 
duty  should  be  according  to  the  conse- 
quences that  may  ensue  from  carelessness. 
The  rule  of  law  has  its  foundation  deep  in 
public  policy.  It  is  approved  by  e-xperl- 
ence,  and  sanctioned  by  the  plainest  prin- 
ciples of  reason  and  justice.  It  is  of  great 
importance  that  courts  of  justice  should 
not  relax  it.  The  terms  in  question  do 
not  mean  all  the  care  and  diligence  the 
human  mind  can  conceive  of,  nor  such  as 
will  render  the  transportation  free  from 
any  possible  peril,  nor  such  as  would  drive 
the  carrier  from  his  business.  It  does  not, 
for  Instance,  require,  w^ith  respect  to  either 
passenger  or  freight  trains,  steel  rails  and 
iron  or  granite  cross-ties,  because  such  ties 
are  less  liable  to  decay,  and  hence  safer 
than  those  of  wood ;  nor  upon  freight 
trains  nir-brakes,  bell-pulls,  and  a  brake- 
man  upon  every  car;  but  it  does  emphat- 
ically require  everything  necessary  to 
the  security  of  the  passenger  upon  either, 
and  reasonably  consistent  with  the  busi- 
ness of  the  carrier  and  the  means  of  con- 
veyance employed.  The  language  used 
cannot  mislead.  It  well  expresses  the  vig- 
orous requirement  of  the  law,  and  ought 
not  to  be  departed  from.  The  rule  is  ben- 
eficial to  both  parties.  It  tends  to  give 
protection  to  the  traveler,  and  warns  the 
carrier  against  the  consequences  of  delin- 
quency. A  lower  degree  of  vigilance  than 
that  required  would  have  averted  the  ca- 
tastrophe from  which  this  litigation  has 
atisen. "  A  fair  application  of  this  rule 
would  reach  this  caseeven  if  thefactswere 
that  Mrs.  Holcomb  was  riding  on  a  train 
that  was  used  exclusively  for  freight,  if 
the  agent  of  the  company  had  taken  her 
money  and  given  her  a  seat  in  a  freight- 
car.  Bu  t  we  are  dealing  with  a  state  of 
facts  here  where  it  appears  that  this  local 
freight  was  advertised  to  carry  passen- 
gers, and  had  been  doing  so  for  years. 
The  instruction  refused,  therefore,  Ignored 
the  facts,  and  misstated  the  law.  Every 
Instruction  asked  for  by  the  railroad  com- 
pany, about  which  they  now  complain, 
Ignores  the  fact  that  this  train  was  adver- 
tised to  and  did  carry  passengei-s.  It  is 
doubtful  if  they  are  good  as  applied  to  a 
freight  train  that  was  not  in  the  habit  of 
carrying  passengers,  but  they  are  certain- 


ly not  good  as  applied  to  this  train.  A 
railroad  company  cannot  for  years  carry 
passengers  on  one  of  their  freight  trains, 
and  then  escape  liability  for  injuries  occa- 
sioned by  negligence  or  reckless  manage- 
ment by  denying  that  the  ordinary  rules 
governing  common  carriers  forhiredo  not 
apply  to  their  trains  1  this  character. 
There  were  no  errors  committed  by  the 
trial  court  in  refusins:  theinstructions  asked 
for  by  the  railroad  company.  The  gen- 
eral charge  of  the  court  was  unusually  lib- 
eral to  the  company  in  a  case  of  this  char- 
acter. Take  these  selections  from  the  In- 
structions, and  it  will  be  seen  that  there 
was  no  prejudice  against  the  company: 
"The  company  may  permit  passengers  to 
ride  upon  Its  freight  trains;  and,  when  a 
person  elects  to  ride  as  a  passenger  on  a 
freight  train,  such  passenger  assumes  all 
the  dangers  and  discomforts  ordinarily 
and  necessarily  Incident  to  such  niude  of 
travel. "  "  The  plaintiff  cannot  recover  for 
the  failure  of  the  compnay  to  provide  a 
suitable  car. "  It  Is  asserted  that  the  jury 
answered  the  second  question  submit- 
ted by  the  plaintiff  below  directly  con- 
trary to  the  evidence,  but  we  find  in  the 
record  that  Reld,  a  passenger  on  the  train, 
testifies  that  he  saw  the  agent  point  out 
the  train  to  Mrs.  Holcomb,  and  say  to  her, 
" This  is  your  train. "  The  "  violent  jerk " 
w£i8  the  proximate  cause  of  the  injuries 
to  Mrs.  Holcomb.  causing  her  to  be  thrown, 
from  the  seat  onto  the  floor.  The  loco- 
motive engineer  of  the  train  was  a  witness 
on  behalf  of  the  railroad  company,  and 
testified  at  the  trial  " that  be  could  have 
moved  the  train  so  slow  that  you  would 
scarcely  see  it  moving. "  This  Is  a  com- 
plete answer  to  the  claim  of  the  company 
that  the  injuries  were  the  result  of  un- 
avoidable accident,  and  explodes  the  the- 
ory that  the  starting  of  a  freight  train  is 
necessarily  accompanied  with  a  series  of 
violent  jerks,  occasioned  by  "taking  out 
the  slack. "  The  conduct  of  the  engineer, 
and  those  in  charge  of  the  train,  was  not 
only  reckless  and  grossly  negligent  in  the 
management  of  the  train,  but  they  were 
also  unmindful  of  the  ordinary  prompt- 
ings of  human  nature  to  try  In  some  way 
to  alleviate  the  physical  sufferings  of  u 
human  being.  The  verdict  and  judgment 
are  right,  abstractly  and  judicially,  and 
we  recommend  an  affirmance. 

Peb  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


GiFFEN  v.  City  of  Olatbe  et  a/. 

(Supreme  Court  of  Kansas.    July  3,  1890.) 

DEDICA.TION— EVISEKCE — P1.AT8 — ACKSOWI.SDO- 
UBXT. 

1.  Where  a  town-site  was  surveyed,  and  laid 
out  in  lots,  blocks,  streets,  and  alleys,  and  a  plat 
thereof  made  and  lithographed,  and  distributed 
among  the  occupants  of  said  town-site,  and  one  of 
the  lithographed  copies  of  said  plat  was  after- 
words recorded  in  the  olHce  of  the  register  of 
deeds  of  the  county  where  the  town-site  was  sit- 
uated, but  the  same  was  not  acknowledged:  and 
said  town-site  was  pre-empted  by  the  president 
of  a  town  company,  duly  incorporated,  and  a  pat- 
ent issued  from  the  general  government  to  the  pres- 
ident of  said  town  company,  in  trust  for  tho  use 
and  benefit  of  the  occupants  of  said  town-site,  ac- 
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cording  to  their  re3i>eotive  interests;  and  O.,  an 
oocuiiant  of  said  town-site,  executes  and  accepts 
deeds  to  property  upon  said  town-site,  in  which 
the  lots  are  described  by  number  and  block,  as 
described  in  said  plat, — held  that,  notwithstand- 
ing the  fact  that  said  plat  was  not  acknowledged, 
there  was  a  dedication  to  the  public  use  of  the 
streets  and  alleys  as  shoivu  by  the  plat,  and  that 
the  validity  of  said  plat  has  been  recognized  byQ. 
2.  Where  land  in  a  city  was  dedicated  to  pub- 
lic use  for  streets  and  alleys,  but  certain  portions 
of  said  streets  and  alleys  so  dedicated  were  not 
needed  or  used  by  the  public  for  more  than  15 
years,  held,  that  the  authorities  of  said  city  might 
order  said  streets  and  alleys  opened,  and  all  per- 
sons occupying  any  portion  of  the  same  will  be 
presumed  to  hold  them  subject  to  the  paramount 
right  of  the  public. 

{SyUabtu  by  Green,  C.) 

CommlsslonerB'  declBion.  Jfirror  from 
district  court,  Johnson  county;  J.  P. 
Hi.vuMAN,  Judj?e. 

A.  Smith  l>eveniiey,for  plaintiff  in  error. 
F.  R.  Offg  and  S.  T.  Seaton,  for  defend- 
ants in  error. 

Gbeen,  C.  This  was  an  action  for  an 
Injunction  against  the  city  of  Olathe  and 
Its  officers  to  restrain  them  from  enforcing 
certain  orders  to  open  portions  of  certain 
streets  and  alleys  wlilch  bad  been  inclosed 
by  the  plaintiff  tielow.  The  trial  court 
made  the  following  findings  of  fact :  "(1) 
The  court  finds  that  the  defendant  is  a 
city  of  the  second  class,  duly  incorporated 
and  organized  as  such  under  the  laws  of 
the  state  of  Kansas.  (2)  That,  in  the  year 
1857,  John  T.Barton  surveyed  and  laid  off 
the  south-east  quarter  of  section  26,  and 
the  north-east  qnarter  of  section  35,  all  in 
township  23,  of  range  23,  in  Johnson 
county,  Kan.,  into  lots,  blocks,  squares, 
and  streets  for  a  town-site,  and  platted 
and  prepared  a  map  of  the  same,  and  des- 
ignated it  as  the  town-site  of  Olathe, 
Johnson  county,  Kan.  (3)  That  at  the 
time  said  Barton  located  on  saJd  lands, 
and  commenced  surveying  and  platting 
the  same,  there  were  no  other  occupants 
Thereon  except  those  Interested  In  the 
town  company,  but  that,  while  the  same 
was  being  surveyed  and  platted,  other 
parties  came  and  located  on  said  lands 
with  the  view  of  purchasing  lots.  (4) 
That  said  Barton  entered  said  lands  at 
thegeneral  land-officeat  Lecompton,  Kan- 
sas territory,  on  the  17th  day  of  May, 
1858;  the  S.  E.  %  of  said  section  26  (being 
the  quarter  section  In  which  the  lots, 
blocks,  and  streets  hereinafter  mentioned 
are  all  situated)  being  entered  by  said 
Barton  as  '  president  of  the  Olathe  Town- 
Site  Corporation.'  (5)  That  on  said  17th 
day  of  May,  1868,  there  were  27  inhabit- 
ants on  said  lands,  some  on  each  of  said 
quarter  sections.  (6)  That  before  the 
completion  of  said  survey,  and  the  plat- 
ting of  said  town-site,  said  Barton  formed 
a  town  company  of  not  less  than  6  mem- 
bers. (7)  That  on  the  20th  day  of  Febru- 
ary, 18.57,  the  legislature  of  Kansas  terri- 
tory passed  the  act,  offered  in  evidence, 
'to  incorporate  the  city  of  Olathe.'  (8) 
That  afterwards,  and  about  the  month  of 
May  or  June,  1857,  the  inhabitants  of  said 
town-site  held  a  town  or  city  election,  and 
said  John  T.  Barton  was  elected  mayor. 
(9)  That  on  the  11th  day  ot  May,  1858,  the 
leg^ature  ot  Kansas  territory  passed  the 


act,  offered  in  evidence  herein,  'Incorpo- 
rating the  city  of  Olathe.'  (10)  That  in 
the  summer  of  18,57  said  John  T.  Barton 
had  the  map  ot  said  to  wn-site  li  tbographed, 
and  said  town  company  distributed  nu- 
merous copies  thereof  among  the  inhab- 
itants ot  said  town-Bite,  and  throughout 
the  country,  and  said  Barton  filed  a  copy 
of  said  map  or  plat  in  the  office  of  tbe  reg- 
ister ot  deedsof  Johnson  county ;  but  that 
said  copy  filed  as  aforesaid  was  not  ac- 
knowledged, and  there  was  no  certificate 
or  other  evidence  thereon  that  it  was  filed 
by  said  Barton,  or  any  one  acting  for 
said  town  company.  (11)  That  the  plats 
offered  In  evidence,  including  the  plat  filed 
in  the  register  of  deeds  ofiice  in  1858,  are 
copies  of  the  original  plat  and  map  made 
from  tbe  original  survey  of  said  town-site 
by  said  Barton  in  1857.  (12)  That  said 
town  company  sold  the  lots  on  said  town- 
site  by  the  numbers  of  the  lots  and  blocks 
as  designated  on  said  plat,  and  by  refer- 
ence thereto ;  and  that  the  numbers  of  the 
lots  and  blocks,  and  the  names  of  the 
streets,  In  said  city,  ever  since  have  been, 
and  now  are,  the  same  as  designated  on 
said  original  plat;  and  that  the  lots  and 
blocks  and  streets  in  said  city  have  uni- 
formly been  known  and  designated  as  on 
said  original  plat.  (13)  That  on  the  26th 
day  of  March,  1862,  the  T^nited  States  Is- 
sued a  patent  to  the  S.  E.  %  of  section  26, 
township  13,  ot  range  23,  in  Johnson  coun- 
ty, Kan.,  being  the  %  section  in  which  the 
lands  and  streets  in  controversy  are  sit- 
uated, to  John  T.  Barton,  'prettident  of 
tbe  Olathe  Town  Company,  in  trust  tor 
the  several  use  and  benefit  ot  the  occu- 
pants of  the  town-site  ot  Olathe,  accord- 
ing to  their  respective  interests,  and  as  the 
proper  corporate  authority  under  the 
town-site  act.'  (14)  That  said  Barton 
has  not  executed  any  deed  or  other  con- 
veyance of  said  tow^n-site  to  said  town 
company.  (15)  That  the  proclamation  of 
the  president  of  the  United  States  opening 
the  lands  on  which  said  town-site  was  lo- 
cated for  entry  and  settlement  was  offi- 
cially published  in  the  Lecompton  Demo- 
crat on  the  26th  day  of  March,  18.58.  (16) 
That  at  the  time  of  tbe  survey  of  said 
town-site,  in  1S57,  as  aforesaid,  the  lots 
and  blocks  in  said  town-site,  including  the 
blocks  9,  24,  and  25,  and  the  lots  in  said 
blocks,  were  staked  oft  as  surveyed  and 
platted.  (17)  That  the  streets  in  said  city 
were  worked  and  graded,  and  have  been 
worked  and  graded,  by  the  city  author- 
ities, as  originally  surveyed  and  platted, 
as  aforesaid :  and  in  the  greater  part  of 
Raid  town-site  the  lots  and  blocks  have 
been  fenced  or  occupied  by  buildings,  and 
the  tra  vel  has  been  on  the  sti-eeta  as  orig- 
inally platte<l.  (18)  That  the  portion  of 
Prairie  street  between  blocks  9  and  24,  and 
that  portion  ot  Spruce  street  between 
blocks  24  and  25,  have  never  been  worked 
or  graded  by  said  city,  or  traveled  as 
streets  by  the  public  (19)  That,  in  1871, 
the  plaintiff,  being  employed  by  the  city 
council  of  Olathe  for  the  purpose,  made  a 
resurvey  of  said  town-site  and  traced  the 
blocks  and  streets,  and  made  a  plat  ac- 
cording to  the  original  survey  and  plat 
thereof,  and  in  said  survey  surveyed  said 
blocks  9,  24,  and  25,  but  did  not  trace  said 
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Spruce  and  Prairie  streets  through  or  be- 
tween said  blocks;  and  that  the  map  of 
said  resurvey  was  submttterl  to,  and  ap- 
proved by,  the  city  council.  (20)  That 
plaintiff  has  been  a  resident  of  the  town- 
site  of  Olathe  since  March,  18.58,  and  was 
a  resident  of  the  quarter  section  of  land  in 
which  the  said  lots,  bloclcs,  and  streets 
are  situated  in  May  17,  18.")8.  (21)  That 
plaintiff  toolt  possession  of  said  blocks  9 
and  24,  and  part  of  block  25,  in  1866,  plowed 
the  same,  and  in  1867  fenced  said  lands, 
and  ever  since  said  time  has  had  all  said 
premises  inclosed  in  one  field,  farming  the 
same  from  year  to  year  during  all  of  the' 
time  since  1867,  and  was  in  the  sole,  exclu- 
sive, and  undisturbed  possession  of  said 
premises,  under  claim  of  own^srship  and 
color  or  title,  from  the  year  1866  until  the 
18th  day  or  19th  day  of  July,  1885,  at  which 
time  said  defendant,  by  its  officers,  com- 
mitted the  acts  complained  of  In  plain- 
tiff's petition  ( 22)  That  on  the  18th  or  19th 
day  of  July,  1887,  the  street  commissioner 
of  said  city,  acting  under  the  orders  and 
direction  of  the  mayor  and  city  council  of 
said  city,  cut  down  and  destroyed  the 
fence  of  plaintiff  across  said  Prairie  street 
at  tlie  point  where  said  street  intersects 
the  east  line  o(  blocks  9  and  24,  and  across 
Spruce  street  at  the  intersection  of  the 
east  line  of  blocks  24  and  25,  and  opened 
said  streets  between  said  blocks;  and  that 
the  cost  to  plaintiff  of  repairing  said  fence 
was  $7.00.  (23)  That  said  streets  have 
no  outlet  from  the  west  line  of  said  blocks ; 
and  there  was  at  the  time  the  same  were 
opened  by  said  street  commissioner  as 
aforesaid  no  public  need  for  the  use  of  said 
streets  through  said  blocks.  (24)  That 
all  of  said  lots  have  been  taxed  since  1857 ; 
and  that  at  the  time  plaintiff  took  posses- 
sion of  said  lots,  in  1866,  he  held  tax-deeds 
from  said  Johnson  county  to  a  large  num- 
ber of  said  lots.  (25)  That  plaintiff  has 
sold  lots  in  said  blocks  sincehls  occupancy 
of  the  same  as  aforesaid,  and  conveyed 
said  lots  by  the  numbers  of  the  lots  and 
blocks  'as  described  in  the  plat  of  the 
town  of  Olathe.'  "  And  from  the  forego- 
ing facts  the  court  made  the  following 
concluslonsof  law:  "(1)  That  said  Spruce 
and  Prairie  streets  are  legal  public  streets 
through  and  between  said  blocks  above 
mentioned.  (2)  That  the  city  of  Olathe 
has  the  right,  by  its  officers,  to  open  said 
streets  for  the  use  of  the  public  between 
said  blocks  9  and  24  and  25,  and  to  remove 
all  obstructions  therefrom,  including  the 
fences  of  the  plaintiff  erected  thereon.  (3) 
That  the  plaintiff  is  not  entitled  to  the  re- 
lief prayed  for  in  his  petition.  (4)  That 
the  temporary  injunction  heretofore  grant- 
ed herein  should  be  dissolved." 

The  contentions  of  the  plaintiff  in  error 
are  that  there  was  no  lawful  entry  of  the 
town-Bite  of  Olathe;  that  the  i)atent 
thereto  is  void ;  that  there  was  neither  a 
statutory  nor  common-law  dedication  of 
the  town-site;  and  that  there  was  an  ad- 
verse enjoyment  of  the  alleged  streets  and 
alleys  for  the  statutory  period  of  15  yein-s. 
The  claim  is  made  in  behalf  of  the  ^.ty 
that  there  was  a  dedication  of  the  streets 
and  alleys  and  public  grounds,  as  platted 
by  John  T.  Barton,  In  1857,  and  subse- 
quently recognized  by  the  i>laiutiff  in  er- 


ror, and  that  by  reason  of  snch  recogni- 
tion he  is  estopped  from  questioning  the 
validity  of  such  plat  and  dedication. 

1.  To  determine  the  question  of  the  suf- 
ficiency of  the  dedication,  it  will  be  neces- 
sary to  consider  the  act  of  congress  "for 
the  relief  of  the  citizens  of  towns  upon  the 
lands  of  the  United  States,  under  certain 
circumstances:"  "That  whenever  any 
portion  of  the  surveyed  public  lands  has 
been,  or  shall  be,  settled  upon  and  occu- 
pied as  a  town-site,  and  therefore  not  sub- 
ject to  entry  under  the  existing  pre-emp- 
tion laws,  it  shall  be  lawful,  in  case  such 
town  or  place  shall  be  Incorporated,  for 
the  corporate  authorities  thereof,  and,  if 
not  Incorporated,  for  the  Judges  of  the 
county  court  for  the  county  in  which  such 
town  may  bo  situated,  to  enter  at  the 
proper  land-offlce,  and  at  the  minimum 
price,  the  land  so  settled  and  occupied,  in 
trust  for  the  several  use  and  benefit  of  the 
occupants  thereof,  according  to  their  re- 
spective Intei-ests ;  the  execution  of  whlcli 
trust,  as  to  the  disposal  of  the  lots 
in  such  town,  and  the  proceeds  of  the 
sales  thereof,  to  be  conducted  under  such 
rules  and  regulations  as  may  be  pre- 
scribed by  the  legislative  authority  of  the 
state  or  territory  In  which  the  same  is 
situated," etc.  5  U.  S.  St.  at  Large,  657. 
We  are  of  the  opinion  that  this  act  of  con- 
gress conferred  sufficient  authority  to  en- 
ter tlie  land  for  the  purposes  indicated; 
and  this  included  streets,  alleys,  lots, 
blocks,  and  squares.  This  seems  clear  from 
the  decision  of  the  supreme  court  of  the  Unit- 
ed States  in  the  caseofAshby  V. Hail,  119U. 
S.  526,  7  Sup.  Ct.  Rep.  808,  in  construing 
the  act  of  congress  of  March  2, 1867,  which 
is  identical,  almost,  in  language  with  the 
above.  The  court  said:  "As  thus  seen, 
the  act  required  the  entry  of  land  settled 
upon  and  occupied  to  be  in  trust '  for  the 
several  use  and  benefit  of  the  occupants 
thereof,  according  to  their  respective  in- 
terests.' The  very  notion  of  land  settled 
upon  and  occupied  as  a  town-site  implies 
the  existence  of  streets,  alleys,  lots,  and 
blocks ;  and  for  the  possession  of  the  lots, 
and  their  convenient  use  and  enjoyment, 
there  must  of  necessity  be  appurtenant  to 
them  a  right  of  way  over  adjacent  streets 
and  alleys.  The  entry  of  the  land  car- 
ried with  It  snch  a  right  of  way.  The 
streets  and  alleys  were  not  afterwards  at 
the  disposal  of  the  government,  except  as 
subject  to  such  easement." 

To  supplement  the  act  of  congress,  the 
territorial  legislature  passed  section  11, 
c.  156,  Laws  1855,  and  section  11,  c.  24, 
Laws  1859,  which  provided  that"  the  plats 
of  all  cities  and  towns  which  have  hereto- 
fore been  laid  off,  or  which  may  hereafter 
be  laid  off,  on  the  public  lands  within  this 
territory,  shall  be  flled  with  the  register, 
and  recorded  as  aforesaid;  which  plats 
shall  accurately  set  forth  the  streets, 
squares,  alleys,  parks,  and  avenues,  and 
the  width  and  extent  thereof,  which  are 
intended  for  public  use,  and  when  so  flled 
they  shall  be  deemed  a  sufficient  convey- 
ance of  such  streets,  squares,  alleys,  parks, 
and  avenues  to  such  purposes;  and  any 
person  occupying  or  in  any  wise  obstruct- 
ing such  streets,  squares,  alleys,  parks,  or 
avenues  shall  be  held  liable  for  damages 
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as  If  8uch  streete,  squares,  parks,  or  ave- 
nnes  bAd  been  absolatelyconveyedfo  pub- 
lic use  as  Jn  the  third  section  8i>eclfled.'' 
As  Ru^gested,  the  words,  "as  in  the  third 
section  provided,"  sbould  be,  "as  la  the 
sixth  section  provided. " 

On  the  17th  day  of  May,  1858.  this  land, 
upon  which  the  town-site  was  located, 
was  entered  at  thegeneral  land-office  at  Le- 
compton  by  John  T.  Barton,  as  president 
of  the  Olathe  Town-Site  Corporation; 
and  on  March  K,  1862,  the  United  States 
Issued  a  patent  therefor  to  the  said  Bar- 
ton, president,  etc.,  in  trust  for  the  benefit 
of  the  occupants  of  the  town-site  of  Olathe, 
according  to  their  respective  ihterests,  un- 
der said  act  of  May  23, 1844.  This  settles 
the  question  of  the  dedication  of  this  land 
for  a  town-site,  and  as  indicated  In  Ashby 
▼.  Hal),  SDpra,  necessarily  implies  the  ex- 
istence uf  streets  and  alleys.  The  evidence 
shows, too,  that  there  was  an  acceptance. 
The  site  was  surveyed  into  lots  and 
bloclcs,  streets  and  alleys,  the  occupants 
Incorporated,  and  the  offlcere  made  deeds 
in  accordance  with  the  plat. 

The  rule  with  reference  to  dedication  and 
acceptance  has  been  stated  by  Judge  Dil- 
lon, in  his  work  on  Mnnicipal  Corpora- 
tions, (volume  2,  §628.)  It  should  be  re- 
marked, however,  that  an  Incomplete  or 
defective  statutory  dedication  will,  when 
accepted  by  the  public,  or  when  rights  are 
acquired  under  it  by  third  persons,  operate 
as  a  common-law  dedication  by  the  owner. 
The  supreme  court  of  Illinois  has  held 
that  an  unsigned  and  unacknowledged 
plat,  recorded  and  acted  on,  is  effective  as 
a  common-law  dedication.  Godfrey  v. 
aty  of  Alton,  12  111.  30;  Alvord  v.  Ashley, 
17  111.  368;  City  of  Belleville  v.  Stookey,  23 
111.  441;  Waugh  v.  Leech,  28  III.  488;  Field 
V.  Carr.  59  111.  198;  Village  of  Fulton  v. 
Mehrenfeld,8  Ohio  St.  440;  Baker  ▼.  Johns- 
ton, 21  Mich.  819;  Banks  v.Ogden,  2  Wall. 
."7.  The  court  below  found  that  the  plain- 
tiff bad  taken  tax-deeds  from  Johnson 
county  for  a  large  number  of  lots,  and 
several  In  the  blocks  which  he  had  in- 
closed, and  had  conveyed  lots  by  thennm- 
bers  ot  the  lots  and  blocks  "  as  described 
In  the  plat  ot  the  town  of  Olathe. "  This, 
we  think,  would  amount  to  a  dedication, 
so  far  as  he  was  concerned.  Dedication 
of  streets  and  public  places,  properly 
marked  and  designated  upon  the  plat  of 
a  survey  of  urban  property,  is  complete 
upon  conveyance  being  made  of  lots  includ- 
ed in  such  survey,  with  reference  to  such 
plat,  though  not  properly  certified  for  rec- 
ord. Such  ccmveyance  works  an  estopp6I 
In  favor  of  the  grantors,  and  no  nubse- 
quent  revocation  can  be  made  without 
their  consent,  and  the  rights  so  granted 
may  be  adopted  and  enforced  by  the  pub- 
lic anthoritie*.  Bartlett  v.  Bangor,  67 
Me.  460-465;  2  Dill.  Mun.  Corp.  §  640,  and 
cases  there  cited ;  Brooks  v.  City  of  To- 
pcka.  84  Kan.  277,  8  Pac.  Rep.  892.  We  do 
not  think  the  plaintiff  in  error  is  in  a  posi- 
tion to  question  the  entry  of  this  land  for 
the  purpose  of  a  town-site,  or  to  challenge 
the  validity  of  the  patent  issued  by  the 
government. 

2.  We  consider,  next,  the  claim  of  the 
plaintiff  in  error  of  the  non-user  of  the 
portions   ot   Prairie  and  Spruce  streets, 


and  the  alleys  Inclosed,  and  the  adverse 
enjoyment  of  the  same  for  the  ststutosy 
period  of  ISyears.  The  limitation  claimed 
by  the  plaintiff  in  error  has  no  application 
to  streets  and  alleys.  The  city  of  Olathe 
does  not  own  the  streets  and  alleys  in 
question,  or  any  portion  of  them,  and 
could  make  no  disposition  of  them;  and 
no  laches  upon  the  part  of  the  city,  or  any 
of  its  officers,  could  impair  the  rif^hts  ot 
the  traveling  public.  This  court  has  said, 
in  the  case  ot  Goald  v.  City  of  Topeka,  32 
Kan.  486,  4  Pac.  Bep.  822:  "  In  Kansas,  as 
well  as  elsewhere,  cities  do  not  own  the 
public  streets.  In  Kansas  the  fee.«imple 
title  to  the  streets  Is  vested  in  the  coun- 
ties in  which  the  cities  are  situated,  and  Is 
so  vested,  not  for  the  benefit  of  the  conn- 
ties  or  tbe  cities  merely,  but  also  for  the 
beneflt  of  the  entire  traveling  public,  and 
the  cities  are  invested  only  with  the  con- 
trol and  management  ot  the  streets ;  and 
this  control  and  management  is  not  mere- 
ly for  the  benefit  ot  tbe  cities  themselves, 
but  is  also  lor  the  benefit  of  the  entire 
traveling  public.  Tills  control  of  streets, 
however,  is  not  wholly  discretionary,  or 
Judicial,  or  quasi-judicial,  or  legislative, 
and  is  not  divided  or  shared  with  other 
corporations,  boards,  or  tribunals,  but  it 
is  absolute  and  exclusive  in  the  cities; 
and,  as  we  think,  it  is  not  conferred  upon 
them  merely  as  a  benefit  which  they  may 
exercise  or  not  at  their  option  or  discre- 
tion, but  is  imposed  upon  them,  also,  as 
an  absolute  and  mandatory  doty,  which 
they  have  no  right  to  evade  or  avoid. 
Generally,  they  must  keep  their  streets  in 
a  safe  and  proper  condition  at  their  peril. " 
Judge  Dillon  has  stated  tbe  rule  in  his 
work  on  Municipal  Corporations,  (volume 
2,  §  675:)  "It  yfiW,  perhaps,  be  found  that 
cases  will  arise  of  such  a  character  thut 
justice  requires  that  an  equitable  estoppel 
shall  be  asserted  even  against  the  public; 
but,  if  so,  such  cases  will  form  a  law  unto 
themselves,  and  do  not  fall  within  the 
legal  operation  of  limitation  enactments. 
The  author  cannot  ausent  to  tbe  docti-ine, 
that,  as  respects  public  rights,  municipal 
corporations  are  within  ordinary  limita- 
tion statutes.  It  is  unsafe  to  recognize 
such  a  principle. " 

Itseems  clear  from  reason,  and  the  great 
weight  of  adjudicated  cases,  that  the  stat- 
ute of  limitations  cannot  be  invoked 
against  cities  for  a  failure  to  open  portions 
of  streets  and  alleys  dedicated  to  the  pub- 
lic use.  Cities,  under  our  law,  are  charged 
with  the  imperative  duty  of  opening  and 
keeping  in  repair  these  thoroughfares. 
The  obligations  they  owe  to  the  public 
are  paramount,  and  should  control,  this 
duty  resting  upon  the  municipalities,  and 
these  obligations  ol  a  public  Interest  must 
be  exercised  as  the  public  wants  demand. 
"Immediate  opening  and  user  by  the  pub- 
lic of  all  the  streets  for  their  entire  length, 
or  immediate  formal  acceptance  by  some 
competent  public  authority,  cannot  be 
necessary  to  give  effect  to  a  dedication  ot 
land  to  the  public  use  of  a  street  by  tne 
making  of  a  town  plat,  and  the  selling 
and  conveying  of  lots  with  reference  to 
the  plat.  A  municipality  must  be  permit- 
ted to  wait  its  reasonable  time  tor  open- 
ing and  Improving  its  public  streets,  as  its 
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own  reeources  and  the  public  need  may 
allow  and  require,  without  thereby  ren- 
dering its  streets  subject  to  appropriation 
for  the  exclusive  use  and  enjoyment  of  In- 
dividuals." Town  ol  Lake  View  v.LeBahn, 
120  111.  92,9  N.  E.  Rep.  269.  "Until  the 
time  arrives  when  any  street  or  part  of  a 
street  is  required  for  actual  public  use,  and 
when  the  public  authorities  may  be  prop- 
erly called  upon  to  open  it  for  public  use, 
no  mere  non-user  of  any  length  of  time 
will  operate  as  au  abandonment  of  it,  and 
all  persons  In  possession  of  it  will  be  pre- 
sumed to  hold  subject  to  the  paramount 
rigbt  of  the  public.  This  principle  is  fully 
recognized  and  applied  in  the  two  follow- 
ing cases,  closely  analogous  in  th'iir  facts 
to  this  case:  Town  of  Derby  v.  Ailing,  40 
Conn.  410;  Henshaw  v.  Hunting,  1  Gray, 
210.  If  this  principle  is  a  sound  one  in  re- 
lation to  the  plats  of  cities  and  villages  in 
the  old  states  of  Connecticut  and  Massachu- 
setts, it  is  especially  well  grounded  in  rea- 
son in  its  application  to  the  plats  of  west- 
ern cities  and  villages,  which  must  have  a 
chance  of  growth  commensurate  with  the 
public  necessity,  which  will  not  be  lost  by 
mere  lapse  of  time  within  the  above  rule.  " 
Bellly  V.  City  of  Racine,  51  Wis.  526,  8  N. 
W.  Rep.  417;  Meier  v.  Railroad  Co.  (Or.) 
19  Pac.  Rep.  610;  Orogan  v.  Hay  ward,  6 
Sawy.  498,  4  Fed.  Rep.  ICl ;  Shea  v.  City  of 
Ottumwa,  67  Iowa,  39,  24  N.  W.  Rep.  582; 
Cheek  v.  Aurora,  92  Ind.  107;  Kopf  v.  Ut- 
ter, 101  Pa.  St.  27.  The  plaintiff  below 
failed  to  show  that  he  had  such  a  posses- 
sion of  the  streets  and  alleys  In  question 
as  would  bar  the  right  of  the  public,  ac- 
quired under  dedication.  The  court  be- 
low committed  no  error  in  refusing  to 
grant  the  perpetual  injunction  prayed  for, 
and  we  therefore  recommend  an  affirm- 
ance of  the  judgment. 

Per  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


Jung  v.  Liebert. 

{Supreme  Court  of  Kansat.     July  8,  1890.) 

Pleadi.no  and  Proof— Variance  — Bill  op  Par- 

TICrLAR.S. 

Where  there  is  a  variance  between  the  alle- 
^'.^ons  of  a  bill  of  particulars  and  the  facts 
proved  and  specially  found  by  the  jury  on  the 
trial,  yet,  if  it  be  u  case  where  an  amendment  to 
a  bill  of  particulars  ouf?ht  to  bo  allowed  to  con- 
form it  to  the  facts  proved  and  found,  the  Jud^- 
mont  in  favor  of  the  plaintiff  will  not  be  reversed 
on  account  of  the  variance,  if  no  substantial 
rights  of  the  defendant  have  been  prejudiced. 
(SulM)Uii  by  tlic  Court.) 

Error  from  district  court,  Ellsworth 
county;  S.  O.  Hinds,  Judge. 

Ira  E.  Lloyd,  for  plaintiff  in  error.  S. 
P.  Harrison,  for  defendant  in  error. 

HoBTON,  C.  J.  Mrs.  Theresa  Liebert 
brought  her  action  against  Phillip  Jung 
before  a  justice  of  the  peace  of  Ellsworth 
county,  to  recover  f72,  for  24  weeks  of 
work  as  a  housekeeper,  at  f3  per  week, 
and  for  f  25  for  money  paid  out  by  her  for 
the  defendant.  After  a  trial  before  the  Jus- 
tice of  the  peace,  the  case  was  taken  by 
appeal  to  the  district  court  of  Ellsworth 
county.    Judgment  was  rendered  in  that 


court  in  favor  of  the  plaintiff  for  $60.30. 
The  defendant  brings  the  case  here.  He 
complains  that  the  evidence  does  not  show 
that  Mrs.  Liebert  paid  out  $25  or  any 
other  sum  for  him.  He  further  complains 
that  he  is  not  liable  for  any  railroad  fare 
or  expenses  paid  or  incurred  by  Mrs.  Lie- 
bert in  coming  to  Kansas.  It  appears 
from  the  evidence  that  in  March,  1886, 
Phillip  Jung,  who  was  65  years  of  age  and 
a  widower,  lived  at  Blackwolf,  in  this 
state,  and  by  correspondence  with  Mrs. 
Liebert  he  induced  her  to  come  to  Kansas 
and  keep  house  for  him  and  his  son,  who 
was  then  20  years  of  age.  Mrs.  Liebert 
worked  for  the  defendant  24  weeks. 
About  a  week  after  she  came  to  Black- 
wolf  the  defendant  asked  her  what  her  ex- 
penses were  in  coming  to  his  house.  She 
told  him.  He  answered  "that  the  amount 
was  pretty  high,  but  he  would  have  to 
pay  it."  While  Mrs.  Liebert  was  serving 
as  housekeeper,  her  daughter  married  Ar- 
thur Jung,  the  son  of  the  defendant.  Soon 
after  this  marriage,  Mr.  Jung,  the  defend- 
ant, carried  Mrs.  Liebert  to  the  railroad 
station  at  Ellsworth,  where  she  took  the 
train  for  Milwaukee.  He  gave  her  $25. 
and  said  to  her  that  it  was  in  full  of  her 
services.  Before  that  time  he  had  paid 
to  her  $3  upon  her  wages.  The  Jury,  in 
addition  to  their  general  verdict,  made 
special  findings  of  fact.  The  following 
findings  are  not  supported  by  any  evi- 
dence: "Question.  Before  the  plaintiff 
came  to  Ellsworth  county,  Kan.,  did  de- 
fndant  promise  to  pay  the  plaintiff  her 
railroad  fare  and  expenses  to  Blackwolf, 
Kan.,  or  to  any  part  In  Ellsworth  coun- 
ty, Kan.  7  Answer.  Yes.  Q.  Was  there 
anything  said  or  written  to  plaintiff  about 
railroad  fare,  or  paying  expenses,  until 
aft«.>r  the  arrival  of  plaintiff  at  the  residence 
of  defendant,  at  Blackwolf?  A.  Yes."  If 
it  were  not  for  other  findings,  these  would 
reverse  the  judgment;  but,  in  view  of  the 
facts  developed  upon  the  trial  and  the  fol- 
lowing special  findings  of  fact,  we  think 
the  special  findings  abovequoteii  are  imma- 
terial. The  special  findings  which  show 
the  liability  of  the  defendant  for  railroad 
fare  are  as  follows:  "Question.  After  the 
plaintiff  arrived,  did  defendant  promise  to 
pay  her  railroad  fare  or  expenses?  An- 
swer. Yes.  Q.  What  were  the  services  of 
plaintiff  worth  per  week  while  she  was 
working  for  defendant?  A.  $2.50,  and 
board  and  fare  to  Kansas.  Q.  How  many 
weeks  in  all  did  she  work  for  defendant? 
A.  Twenty -four. "  These  findings  are 
supported  by  the  evidence.  It  is  further 
contended  that  Mrs.  Liebert  Is  not  enti- 
tled to  recover  her  railroad  fare  or  ex- 
penses, under  the  special  findings  of  the 
jury,  because  she  only  charg:ed  in  her  bill 
of  particulars  for  her  work  as  housekeep- 
er three  dollars  per  week.  It  was  decided 
in  Railroad  Co.  v.  Caldwell,  8  Kan.  244, 
that  "though  there  be  a  variance  between 
the  allegations  of  a  petition  and  the  facts 
proved  on  the  trial,  yet,  if  it  be  a  case 
where  an  amendment  ol  the  petition  ought 
to  be  allowed  to  conform  It  to  the  feM:ts 
proved,  the  judgment  will  not  be  reversed 
oo  account  of  such  variance. "  See,  also. 
Railway  Co.  v.  Montelle,  10  Kan.  127; 
IJaird  v.Truitt.lS  Kan.124;  Papev.  Bank, 
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20  Kan.  446;  Mitchell  v.  Mllhoan,  11  Kan. 
«26;  Gas  Co.  v.  Schllefer,  22  Kan,  470; 
Grandstaff  v.  Brown,  23  Kan.  178. 

Though  no  formal  amendment  was 
made  or  requested  In  the  trial  court,  we 
think  as  Mrs.  Liebert  was  clearly  entitled 
to  her  railroad  fare  or  expenses,  and,  as 
the  defendant  was  notified  upon  the  trial 
of  her  intention  to  claim  the  same,  we 
may  properly  treat  thecaseas  If  an  amend- 
ment to  the  bill  of  pBrtleuIars,  to  accord 
with  the  special  findings  of  the  jary,  was 
In  fact  made.  Therefore  we  hold  that  no 
substantial  rights  of  the  defendant  have 
been  prejudiced.  An  account  or  bill  of 
particulars  filed  with  a  justice  of  the  peace 
is  not  usually  framed  with  much  care  or 
nicety,  and  the  strict  rules  applicable  to 
the  construction  of  pleadings  are  not  to 
control  such  accounts  or  claims.  Morally 
and  legally,  the  plaintiff  below  is  entitled 
to  the  amount  she  baa  recovered,  and  this 
court  ought  not,  on  account  of  a  mere 
technicality,  which  does  not  effect  the  sub- 
stantial rights  of  the  parties,  to  set  the 
judgment  aside.  The  judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  jus- 
tices concurring. 


Dknver,  M.  &  A.  Ry.  Co.  V.  Cowoii^L. 

(Suprenne  Court  of  Kansas.     July  8,  1890.) 

Appeai.  —  Record  —  Railkoads  —  Insufficibnt 
catti.e-gcards — action — evidence. 

1.  'Where  the  record  ol  a  case  brought  to  the 
ffupreme  court  fairly  admits  of  two  interpreta- 
tions, that  one  which  will  sustain  the  ruling  of 
the  trial  court  will  be  adopted  in  preference  to  an 
interpretation  wMcb  would  OTerttirow  such  rul- 
ing. 

2.  An  action  was  begun  before  a  justice  of 
the  peace  against  the  railway  company  to  recover 
damages  alleged  to  have  been  caused  by  the  fail- 
ure of  the  company  to  construct  and  maintain 
proper  cattle-guai'ds  where  its  road  enters  and 
leaves  the  plaintiff's  iuclosure.  The  case  was  re- 
moved to  the  district  court,  where  it  was  tried 
upon  the  plaintiff's  bill  of  particulars.  No  plead- 
ing was  liied  by  the  company  in  either  tho  jus- 
tice's or  the  district  court,  and  none  was  demand- 
ed or  ordered.  At  the  final  trial  the  company 
offered  to  prove  that  when  the  injury  happened, 
it  had  not  constructed,  did  not  own,  and  was  not 
operating  the  railroad  w^hich  passed  through  the 
plaintiff's  land.  This  offer  was  refused.  Held, 
etroF.  Although  no  pleading  was  filed  by  the 
company,  it  was  entitled  to  introduce  evidence  in 
support  of  any  defense  which  it  had.  Grerman  y. 
Ritcble,  9  Kan.  106. 

(SyUtilms  by  the  Court.) 

Error  from  district  court,  Chautauqua 
county;  M.  G.  Trodp,  Judge. 

J.  H.  Richards  and  ('.  i?.  Benton,  for 
plaintiff  in  error.  J.  D.  McBrlnn  and  D. 
M.  Pile,  for  defendant  in  error. 

Johnston,  J.  This  action  was  brought 
by  Henry  CowgUl  against  the  Denver, 
Memphis  &  Atlantic  Railway  Company  to 
recover  damages  alleged  to  have  been 
caused  by  the  failure  of  the  railway  com- 
pany to  construct  and  m  alntaln  proper  cat- 
tle-guards at  the  points  where  Its  road  en- 
ters and  leaves  his  Inclosure.  Thecausewas 
instituted  and  tried  before  a  justice  of  the 
I)eacf,  was  removed  from  there  to  the  dis- 
trict court  upon  petition  in  error,  where 
it  was  finally  tried  nn  its  merits,  and  a 
judgment  given  in  favor  of  Cowgill  for  ?30. 


No  new  pleadings  were  filed  In  the  district 
court,  and  the  railway  company  alleges 
that  Cowglll  was  permitted  to  prove  and 
recover  damages  done  to  his  grass  and 
pasture,  and  that  such  damages  were  not 
named  or  claimed  In  his  bill  of  particulars. 
The  record  contains  two  copies  of  the 
bill  of  particulars,  in  one  of  which  dam- 
ages are  alleged  and  claimed  for  grass  that 
was  destroyed,  and  in  the  other  it  is  not 
mentioned.  The  omission  in  the  one  may 
have  been  an  errorin  transcribing,  or  pos- 
sibly the  bill  of  particulars  may  have  been 
amended  in  the  district  court  so  as  to  in- 
clude damages  for  the  grass  that  was  con- 
sumed. At  any  rate,  proof  of  injury  to 
the  g^ass  was  admissible  under  one  copy 
of  the  bill  of  particulars  found  in  the  rec- 
ord ;  and,  where  the  record  admits  of  an 
interpretation  which  will  sustain  the  rul- 
ing of  the  district  court,  that  interpreta- 
tion should  be  given  to  it. 

Another  and  more  serious  objection  to 
the  judgment  is  a  want  of  proof  that  the 
defendant  company  constructed,  owned, 
or  operated  the  railroad  which  passed 
through  Cowglll'sfarm,  and  farther,  that 
the  defendant  company  was  not  permitted 
to  show  that  the  road  was  constructed, 
owned,  and  operated  by  other  companies 
during  the  time  when  the  Injury  com- 
plained of  occurred.  The  company  offered 
to  fihow  that  the  road  in  question  was 
constructed,  owned,  and  operated  by  the 
Fitagerald  &  Mallory  Construction  Com- 
pany up  to  February  15, 1887,  and  that 
since  that  time  it  has  been  owned  and 
operated  by  the  Missouri  Pacific  Railway 
Company ;  and  further,  that  the  Fitzgerald 
&  Mallorj'  Construction  Company,  as  well 
as  the  Missouri  Pacific  Railway  Company, 
were  each  distinct  and  separatecompanies 
from  the  Denver,  Memphis  &  Atlantic 
Railway  Company.  This  testimony  was 
excluded  on  the  ground  that  it  was  incom- 
petent and  Inadmissible  under  the  plead- 
ings. It  should  have  been  admitted.  If 
the  defend  ant  company  had  not  construct- 
ed, and  did  not  own  or  operate,  the  road 
when  the  Injuries  were  Inflicted,  It  cannot 
be  held  liable  for  them.  It  cannot  be  held 
responsible  fordamages  occasioned  by  finy 
other  company  upon  a  railroad  with 
which  it  had  no  connection;  and.  If  there 
was  any  proof  offered  by  plaintiff  below 
which  would  make  the  company  liable, 
then  the  offer  of  testimony  by  the  com- 
pany was  both  competent  and  material. 
No  objection  was  made  to  the  competency 
of  the  witness.  The  only  objection  was 
that  the  testimony  was  incompetent  and 
inadmissible  under  the  pleadings.  There 
was  but  a  single  pleading  In  the  case,  and 
that  was  the  bill  of  particulars  of  Cowgill. 
No  pleading  of  any  klud  was  filed  by  the 
company,  either  before  the  justice  of  the 
peace  or  in  the  district  court;  and  there 
was  no  demand  or  order  that  one  be  filed. 
That  being  the  case.  It  was  proper  for  the 
company  to  Introduce  evidence  In  support 
of  any  defense  which  it  might  have.  Ger- 
man v.  Ritchie,  9  Kan.  106.  The  only  allega- 
tion in  the  plaintiff's  bill  of  particulars 
which  stood  admitted  for  want  of  a  veri- 
fied denial  was  the  existence  of  the  defend- 
ant as  a  railway  corporation.  All  other 
allegations  in  regard  to  the  relation  of 
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the  defendant  to  the  road  in  question,  and 
aa  to  whether  it  had  in  any  manner  occa- 
sioned the  damaKes,  were  open  to  he  es- 
tablished or  controverted  by  the  testimony 
of  the  parties.  It  may  be,  as  claimed,  that 
the  witness  offered  would  not  have  sus- 
tained this  defense;  but,  there  being  no 
olijection  to  liis  competency,  the  company 
was  entitled  to  examine  him  upon  the 
questions  suggested,  and  to  an  opportuni- 
ty to  establish  this  defense,  which  was  the 
only  nne  offered  by  them.  The  company, 
however,  cannot  escape  liability  for  dam- 
ogee  occasioned  by  tlie  Fitzgerald  &  Mai- 
lory  Construction  Company,  if  that  com- 
pany was  a  mere  construction  company, 
and  was  building  and  operating  the  road 
as  the  agent  of  tlie  defendant  railroad 
company;  nor  wiii  it  avoid  liability  if, 
after  constructing  its  road,  it  leased  the 
same  to  the  Missouri  Pacific orsome  other 
railway  comjiany.  Railway  Co.  v.  Curl, 
2SKan.  622;  Railway  Co.  v.  Morrow,  32 
Kan.  217,  4  Pac.  Rep.  87.  Neither  would 
the  fact  that  the  Missouri  Pacific  or  some 
other  railway  company  had  purchased  the 
stoclc,  or  a  majority  of  the  shares  of 
Htoclt,  of  the  Denver,  .Mempliis  &  Atlantic 
Railway  Company,  relieve  the  latter  from 
the  duty  of  maintaining  proper  cattle- 
guards  on  the  road,  or  prevent  a  recovery 
against  the  defendant  for  the  damages 
sustained  by  reason  oftheomission  of  such 
duty.  The  company,  however,  was  enti- 
tled to  malce  its  defense,  although  no 
pleading  was  filed  by  it;  and  the  ruling  of 
the  court  in  excluding  the  evidence  to  sus- 
tain such  defense  was  material  error.  The 
judgment  will  be  reversed,  and  the  cause 
remanded  for  a  new  trial.  All  the  justices 
concurring. 

Baker  Wire  Co.  v.  Kinqman  et  al. 

(Supreme  Court  of  Kansas.    July  3,  1890.) 

Attachmbnt— Affidavit  —  Sufficibsct — Amend- 
ment. 
The  plaintiir,  in  an  action  upon  a  claim  be- 
fore due,  obtained  an  attachment  upon  an  affidavit 
which  sets  forth  tbe  grounds  therefor  as  follows: 
The  defendants  "are  about  to  convert  a  part  of 
their  property  into  moneyfor  the  purpose  of  plac- 
ing it  beyond  the  reach  of  their  creditors;  have 
property  which  they  conceal ;  have  rights  in  ac- 
tion which  they  conceal;  have  assigned,  removed, 
and  disposed  of  a  part  of  their  property  with  in- 
tent to  hinder,  delay,  and  defraud  their  creditors; 
are  about  to  assign,  remove,  and  dispose  of  a  part 
of  their  property  with  intent  to  hinder,  delay, 
and  defraud  their  creditors. "  The  defendants 
moved  to  discharge  the  attachment  for  insufficien- 
cy of  the  affidavit,  and  the  court  held  the  affidavit 
to  be  insufficient;  when  tlie  plaintiff  immediately 
asked  leave  of  the  court  to  file  an  amended  affi- 
davit, which  was  then  and  there  presented  to  the 
court,  and  was  amply  sufficient  under  section  230 
of  the  Civil  Code,  but  the  court  refused  and  dis- 
charged the  attachment.  Held  error. 
(SylUibv^  by  the  Court.) 

Error  from  district  court.  Saline  county ; 
S.  O.  Hi.NDS,  Judge. 

R.  A.  Lovitt  and  Chas.  A.  HtUer,  for 
plaintiff  in  error.  Garver  &  Bond,  for  de- 
fendants in  error. 

Valentine,  .J.  This  was  an  action 
brought  In  the  district  court  of  Saline 
county  on  June  21,  18SS.  by  the  Baker 
Wire  Company,  a  corporation  of  the  state 


of  Iowa,  against  Freeman  Kingman, 
Frank  Kingman,  A.  D.  Kelley,  and  J.  T. 
Kelley,  copartners  as  Kingman  &  Kelley, 
to  recover  on  two  promissory  notes  and 
an  account  not  due.  An  affidavit  was 
filed  in  the  case  for  an  attachment,  set- 
ting forth,  among  other  grounds  therefor, 
that  the  defendants  "are  about  to  con- 
vert a  part  of  their  property  Into  money 
tor  the  purpose  of  placing  it  beyond  the 
reach  of  their  creditors;  have  property 
which  they  conceal;  have  rights  In  action 
which  they  conceal;  have  assigned,  re- 
moved, and  disposed  of  a  part  of  their 
property  with  the  intent  to  hinder,  delay, 
and  defraud  their  creditors ;  are  about  to 
assign,  remove,  and  dispose  of  a  part  of 
their  property  with  intent  to  binder,  de- 
lay, and  defraud  their  creditors. "  An  order 
of  attachment  was  granted  by  the  pro- 
bate judge,  issued  by  the  clerk  of  the  dis- 
trict court,  and  levied  upon  property  of 
the  defendants  by  the  sheriff.  Afterwards 
the  defendants  filed  a  written  motion  to 
discharge  the  attachment  for  the  alleged 
reason  that  the  grounds  set  forth  in  the 
foregoing  aifldavit  were  not  true.  This 
motion  coming  on  to  be  heard  In  the 
district  court,  the  defendants  then  inter- 
posed an  oral  motion  to  discharge  the  at- 
tachment because  of  the  alleged  insuffi- 
ciency of  the  aforesaid  affidavit.  The 
court  then  held  that  the  affidavit  was 
not  sufficient,  and  thereupon  the  plaintiff 
asked  leave  of  the  court  to  file  an  amended 
affidavit,  which  was  then  and  there  pre- 
sented to  the  court,  but  the  court  refused 
and  discharged  the  attachment;  and  to 
reverse  this  ruling  of  the  district  court  the 
plaintiff,  as  plaintiff  in  error,  brings  the 
case  to  this  court. 

The  original  affidavit  filed  In  this  case 
was  drawn  principally  under  section  190 
of  the  Civil  Code,  and  was  sufficient  for  an 
attachment  If  the  claim  upon  which  the 
action  was  brought  had  been  due;  but, 
as  before  stated,  the  claim  was  not  due, 
and  hence  the  affidavit  should  have  been 
drawn  exclusively  under  section  230  of  the 
Civil  Code,  which  reads  as  follows:  "Sec. 
230.  Where  a  debtor  has  sold,  conveyed, 
or  otherwise  disposed  of  his  property, 
with  the  fraudulent  intent  to  cheat  or 
defraud  his  creditors,  or  to  hinder  or  de- 
lay them  in  the  collection  of  their  debts, 
or  is  about  to  make  such  sale  or  convey- 
ance or  disposition  of  his  property,  with 
such  fraudulent  Intent,  oris  about  to  re- 
move his  property,  or  a  material  part 
thereof,  with  the  intent  or  to  the  effect  of 
clieating  or  defrauding  his  creditors,  or  of 
hindering  or  delaying  them  in  the  collec- 
tion of  their  debts,  a  cre<litor  may  bring 
an  action  on  bis  claim  before  it  Is  due,  and 
have  an  attachment  against  the  property 
of  the  debtor. " 

It  will  bo  seen  that  the  grounds  for  the 
attachment,  as  stated  In  the  original  affi- 
davit, were  not  stated  in  the  form  pre- 
scribed by  section  230  of  the  Civil  Code, 
and  were  therefore  subject  to  criticism; 
but  the  plaintiff  presented  an  amended 
affidavit  which  was  in  every  way  suffi- 
cient under  section  230  of  the  Civil  Code, 
and  we  think  the  court  should  then,  in- 
stead of  discharging  the  attachment, 
have  overruled  the  defendant's  second  mo- 
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tloD,  and  should  have  permitted  the  plain- 
tiff to  amend  its  affidavit  hj  filing  its 
amended  affidavit.  It  will  be  noticed  that 
the  Kroiinds  set  forth  in  the  original  affi- 
davit, and  the  grounds  required  by  sec- 
tion 280  ol  the  Civil  Code,  and  which  were 
amply  set  forth  in  the  amended  affidavit, 
are  not  so  vpry  different.  That  affidavits 
for  attachment  may  be  amended,  see  the 
following  cases :  Burton  v.  Robinson,  5 
Kan.  287 ;  Ferguson  v.  Smith,  10  Kan.  896; 
Wells  V.  Danford,  28  Kan.  487;  Tracy  v. 
Gunn,  29  Kan.  508;  Bunn  v.  Prltchard,  6 
Iowa,  56.  And  that  courts  may  commit 
material  and  substantial  error  by  dis- 
charging attachments  for  insufficient  affi- 
davits, without  giving  the  plaintiff  In  the 
particular  case  an  opportunity  to  amend 
his  affidavit,  seethe  second,  third,  and  fifth 
of  the  above-cited  cases.  The  order  of  the 
court  below  discharging  the  attachment 
will  be  reversed,  and  the  cause  remanded, 
with  the  order  that  the  court  below  per- 
mit the  plaintiff  to  amend  its  affidavit  as 
requested,  and  for  further  proceedings. 
All  the  juaticeB  concurring. 


HoGtiB  V.  Macret  et  ah 

(.Supreme  Court  of  Kanaat.    July  8, 1890.) 

Vbndob  JiSD  Vexobe — Contract — EvrosxcE. 

1.  In  a  negotiation  between  parties  for  the 
sale  of  property  the  price  of  tl87.50  was  agreed 
lupon,  and  a  payment  of  $7.50  was  made  thereon. 
Ilie  balance,  tlSO,  was  to  be  paid  in  installments 
of  $30.  One  of  the  parties  nndei'stood  and  agreed 
that  an  installment  was  payable  every  80  days 
tbereafter  until  all  was  paid,  while  the  other  un- 
derstood and  agreed  that  an  installment  was  pay- 
able every  90  days  thereafter.  Held,  Uiat  tjieora 
was  no  sale. 

2.  The  plaintiff  brought  an  action  to  recover 
the  possession  of  the  property,  and  the  jury  re- 
turned s  general  verdict  in  his  favor,  but  made 
special  ilndings  showing  that  the  minds  of  the 
parties  did  not  meet  upon  one  of  the  substantial 
caudltions  of  the  sale.  The  court  set  aside  the 
general  verdict,  and  gave  judgment  in  favor  of 
uie  defendant  upon  the  special  findings.  Held  no 
error. 

{Syllabus  by  the  Court.) 

Error  from  district  court,  Johnson  coun- 
ty; J.  P.  Hi.NDMAN,  Judge. 

Jotin  T.  Little,  for  plaintiff  in  error.  J. 
W.  Burker,  for  defendants  in  error. 

Johnston,  J.  This  was  an  action  of  re- 
plevin brought  by  Hiram  M.  Hogue 
against  John  Mackey  and  David  Swarts 
to  recover  a  wooden  building  of  the  value 
of  9187.60,  which  was  standing  upon  leased 
grojind,  and  was  personal  property. 
Hogue  claimpd  to  have  purchased  the 
building  from  Swart*  on  November 9, 1886, 
at  an  agreed  price  of  $187.50;  that  he  then 
paid  $7.60  of  the  purchase  money,  and 
that  the  balance  of  the  purchase  price  was 
to  be  paid  In  iustallments  ol  $20  every  90 
days,  for  which  notes  were  to  be  executed 
on  a  certain  subsequent  day.  Swarte 
claimed  that  be  negotiated  a  sale  of  the 
building  to  Hoguefor  the  price  stated,  and 
received  a  payment  of  $7.50,  as  Hogue 
claimed ;  but  the  agreement  was  that  the 
balance  was  to  be  paid  in  installments  of 
$20  every  30  days.  When  Hogue  refused 
to  execute  the  notes  for  these  InstHllnients, 
payable  every  30  days,  Swartz  sold  the 


building  to  Mackey,  and  Hogue  then 
brought  this  action  to  recover  its  posses- 
sion. The  only  matter  in  dispute  between 
Hogue  and  Swartz  was  as  to  the  times 
when  the  deferred  payments  were  due. 
The  Jury  found  a  general  verdict  in  favor 
of  Hogue,  but  they  al«o  made  special  find- 
Ingn  of  fact  that  were  inconsistent  with 
the  general  verdict.  The  court  set  aside 
the  general  verdict,  and  gave  Judgment 
upon  the  special  findings  in  favor  of  the 
defendants.  This  was  a  correct  ruling. 
The  Jury  found  that  negotiations  were  had 
between  the  parties  on  the  day  stated, 
when  the  price  of  the  building  was  agreed 
upon  and  payment  made,  as  the  plaintiff 
claims,  but  that  Hogue  stipulated  and 
understood  that  he  was  to  make  pay- 
ments of  $20  every  90  days,  while  Swarts 
stipulated  and  understood  that  payments 
of  that  amount  were  to  be  made  every  80 
days.  It  thus  appears  that  the  minds  of 
the  parties  did  not  meet  upon  one  of  the 
Bubtantial  conditions  of  the  sale.  There 
must  have  been  a  concurrent  assent  of 
both  to  the  same  terms  and  conditions  in 
order  to  hind  either.  The  findings  clearly 
show  that  there  was  not  that  assent,  and 
hencethere  was  no  contract orsale.  There 
being  no  sale,  Hogue  has  neither  owner- 
ship nor  right  of  possession  in  the  building. 
Therefore  the  general  verdict  in  his  favor 
was  erroneous.  Where  thespeclal findings 
are  inconsistent  with  the  general  verdict, 
the  former  must  prevail,  and  if  they  cover 
the  issues  in  the  case,  and  are  consistent 
with  each  other,  and  are  supported  by  the 
testimony,  the  general  verdict  should  not 
only  be  set  aside,  but  Judgment  must  be 
given  in  accordance  with  the  special  find- 
ings. Civil  Code,  §  287;  Railway  Co.  v. 
Lyon,  24  Kan.  748;  aark  v.  Railway  Co., 
m  Ran.  850, 11  Pac.  Rep.  IM.  The  ques- 
tion of  the  sufficiency  of  the  evidence  to 
support  the  findings  is  not  before  this 
court,  for  the  reason  that  the  case  made 
does  not  show  that  it  contains  all  the  evi- 
dence. There  is  such  a  statement  in  the 
eertlflcate  of  the  Judge,  which  Is  a  ttached 
to  the  case  made ;  but  this  Is  Insufficient. 
Eddy  ▼.  Weaver,  87  Kan.  540,  15  Pac.  Rep. 
492:  Railroad  Co.  r.  Grimes,  38  Kan.  241, 
16  Pac.  Rep.  472;  Insurance  Co.  v.  Hogue, 

41  Kon.  524,  21  Pac.  Rep.  641 ;  Hill  v.  Bank, 

42  Kan.  864,  22  Pac.  Rep.  324.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 


WX-NSTON  V.  BUBNELL. 

{Supreme  Court  of  Kantas.    July  8,  1890.) 

Mortgages— EviOEXCE— Appeal— Recobd. 

1.  Upon  an  Issue  whether  a  written  instru- 
ment which  was  in  form  an  absolute  conveyance 
was  intended  as  a  mortgage,  an  instruction  was 
given  by  the  court  that  the  fact  must  be  proved 
by  a  clear  preponderaace  of  the  evidence.  Held 
to  be  a  correct  rule  as  to  the  measure  of  proof. 

2.  Errors  assigned  upon  a  refusal  to  give  in- 
structions are  not  available  where  the  record  does 
not  properly  show  that  it  contains  allttie  instruc- 
tions that  were  given. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Jewell  coun- 
ty; n.ABK  A.  Smith,  Judge. 
T.  S.  Kirkpatrick  and  J.  U.  Mecbem,  for 
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plaintiff  In  error.    C.  Angevine,  for  defend- 
ant in  error. 

Johnston',  J.  Tlils  was  an  action  in 
ejectment,  brouKht  by  Alexander  Winston 
against  C.  P.  Burnell  to  recover  a  quarter- 
section  of  land  sitnate  in  Jewell  county. 
The  trial  in  tlie  district  court  was  with  a 
jury,  and  resulted  in  favor  of  the  defend- 
ant. Tlie  principal  errors  alleged  by  the 
plaintiff  are  based  upon  rulings  of  the 
court  in  charging  the  jury,  and  upon  the 
sufficiency  of  the  evidence;  but  the  condi- 
tion of  the  record  is  such  as  to  preclude  an 
examination  of  some  of  the  most  impor- 
tant questions  presented  in  the  plaintiff's 
brief.  Tlie  i-ecord  contains  no  recital  that 
the  copies  of  the  pleadings  found  in  the 
case  made  are  those  which  were  filed  in 
the  district  court;  nor  are  any  of  the  en- 
tries of  the  steps  and  proceedings  taken  in 
the  case,  and  which  appear  to  be  copied  in 
the  record,  properly  described  or  identified. 
Although  very  defective  in  this  respect, 
there  is  perhaps  sufficient  in  the  record, 
such  as  copies  of  file-marks,  the  titles  to 
the  various  pleadings  and  orders,  and  the 
character  of  the  subject-matter  which  they 
contain,  to  Indicate  that  they  belonged  to 
and  were  filed  as  a  part  of  the  proceedings 
In  the  present  case.  We  think  there  is  at 
least  sufficient  in  the  record  to  resist  the 
motion  for  a  dismissal  of  the  proceeding. 
We  cannot,  however,  review  the  evidence 
to  determine  whether  it  is  sufficient  to 
sustain  the  verdict  and  judgment  that 
■were  rendered,  because  the  case  made,  as 
served,  contains  no  statement  that  it  em- 
braces nil  the  testimony  given  on  the  trial. 
It  has  been  repeatedly  decided  that  a 
statement  to  that  effect  in  the  certificate 
of  the  judge,  which  is  attached  to  the  case 
made,  is  not  sufficient.  Eddy  v.  Weaver, 
37  Kan.  .')40,  15  Pac.Kep.  492;  Railroad  Co. 
V.  Grimes,  .18  Kan.  241,  16  Pac.  Kep.  472; 
Insurance  Co.  v.  Hogue,  41  Kan.  .')24.  21 
Pac.  Kep.  641 ;  Hill  v.  Bank,  42  Kan.  364, 
22  Pac.  Rep.  324;  Hogue  v.  Mnckey,  43 
Kan.  — ,  ante,  477.  It  appears  that  Bur- 
nell,  who  was  in  the  possession  of  the  land 
In  controversy,  joined  with  his  wife  in  the 
execution  of  a  conveyance  of  the  same  to 
the  plaintiff.  It  was  in  the  form  of  a  war- 
ranty deed;  but  Burnell  claimed  that  the 
conveyance  was  intended  as  a  mortgage 
to  secure  an  indebtedness  of  $l,000due  from 
him  to  the  plaintiff.  This  is  the  main  is- 
sue in  the  case,  and  the  evidence  thereon 
is  conflicting  and  unsatisfactory ;  but,  in 
the  absence  of  all  the  testimony,  the  ap- 
proved verdict  of  the  jury  Is  conclusive. 
Complaint  Is  made,  however,  of  the  charge 
of  tne  court  in  respect  to  the  measure  of 
proof  necessarj'  to  sustain  the  defense  of 
Burnell.  The  plaintiff  asked  for  an  instruc- 
tion that  parol  testimony  to  establish  that 
an  absolute  conveyance  was  Intended  as  a 
mortsage  must  be  positive,  and  so  clear 
as  to  leave  no  doubt  as  to  the  intention  of 
the  parties.  Instead  of  giving  that  in- 
struction, the  court  charged  that  "the 
burden  of  proving  by  preponderance  of  the 
evidence  that  said  deed  was  intended  only 
to  secure  the  payment  of  money  rests  upon 
the  defendant:  and,  unless  he  hus  proved 
this  by  a  clear  preponderance  of  the  evi- 
dence, you  will  find  for  the  plaintiff. "    A 


higher  and  more  satisfactory  character  of 
proof  is  required  to  establish  that  an  in- 
strument or  conveyance  is  not  what  It 
purports  to  be  than  is  necessary  in  ordinary 
civil  cases.  Generally  a  mere  preponder- 
ance is  sufficient ;  but  when  parties  delib- 
erately execute  a  written  conveyance,  there 
Is  a  strong  presumption  that  it  expresses 
their  Intentions,  and  more  than  a  bare 
preponderance  of  parol  proof  is  required 
to  remove  this  presumption  and  to  show 
a  contrary  intention.  Some  of  the  courts 
declare  that  in  such  cases  the  proof  must 
be  "clear, "  others  that  it  must  be  "con- 
vincing;" others  that  it  must  be  "satis- 
factory ; "  and  still  others  that  it  must  be 
"clear  of  all  reasonable  doubt."  These 
expressions  substantially  convey  the  same 
Idea,  and  require  the  same  degree  of  proof. 
To  establish  a  fact  by  the  clear  preponder- 
ance of  the  evidence,  the  proof  must  be 
clear  of  reasonable  doubt.  We  think  the 
instruction  given  was  not  erroneous.  Mc- 
Millan v.  Bissell,  63  Mich.  66,  29  N.  W.  Rep. 
737;  Sloan  v.  Becker,  84  Minn.  491,26  N.  W. 
Rep.  730;  Gardner  v.  Weston,  18  Iowa,  535; 
Knight  v.  McCord,  19  N.  W.  Rep.  310;  Mi- 
ner v.  Hess,  47  III.  170;  Kent  v.  Lasley,  24 
Wis.  6i)4;  Stockbrldge  Iron  Co.  v.  Hudson 
Iron  Co.,  107  Mass.  290;  Guernsey  v.  Insur- 
ance Co.,  17  Minn.  104,  (Gil.  83;)  Hopper  v. 
Jones,  29  Cal.  18 ;  McQellan  v.  Sanford,  26 
Wis.  595;  1  Story,  Eq.  Jur.  §  157;  1  Jones, 
Mortg.  c.  8 ;  see,  also,  Gabbey  t.  Forgeus, 
38  Kan.  62,  15  Pac.  Rep.  866.  There  are 
numerous  errors  assigned  on  the  refusal  of 
instructions  requested  by  the  plaintiff,  but 
these  are  not  available.  The  record  fails 
to  show  that  all  the  instructions  given 
are  preserved  In  the  record,  and  therefore 
the  court  cannot  say  that  those  refused 
were  not  given,  or  that  any  error  was 
committed  by  the  refusal.  See  Kansas 
cases  first  above  cited;  Wilson  v.  Fuller,9 
Kan. 176;  DaLee  v. Blackburn.  11  Kan.  190; 
Ferguson  v.  Graves,  12  Kan.  39;  Railroad 
Co.  V.  Brown,  14  Kan.  469;  Bard  v.  El- 
ston,  31  Kan.  274,  1  Pac.  Rep.  505.  The  ob- 
jections to  the  ruling  of  the  court  on  the 
admission  of  testimony  are  not  material, 
and  furnish  no  ground  for  a  reversal.  The 
judgment  of  the  district  court  must  be  af- 
firmed.   All  the  justices  concurring. 


RlCHAEPSOX  V.  EMMERT. 
{Supreme  Court  of  Kansas.    July  8,  1890.) 

Covena:«t  sot  to  Engaoe  in  Tradk  — Breach — 
injusotiojt. 
1.  Miss  E.  purchased  of  Mrs.  R.  a  millinery 
business  in  the  city  of  Ft.  Scott,  and  Mrs.  R. 
covenanted  in  writing  that  she  would  "never  en- 
ter into,  or  bo  interested  in  any  manner  in,  the 
millinery  business  in  that  city. "  Pri  or  to  the  pur- 
chase by  Miss  E.,  Mrs.  K.  had  carried  on  the 
millinery  business  in  Ft.  Scott  for  10  years.  Dur- 
ing that  time  she  had  built  up  a  large  trade. 
After  Miss  E.  had  made  the  purchase,  she  took 
possession  of  the  store,  and  carried  on  the  busi- 
ness at  the  old  place ;  Mrs.  R.  having  transferred 
to  her  the  lease  of  the  store-room.  After  the  pur- 
chase by  Miss  E.,  Mrs.  R.  and  her  husband  left 
the  country,  and  went  to  Ireland.  Boon  afterwards 
they  returned  to  Ft.  Scott.  The  husband  sold  the 
homestead,  the  title  of  which  was  in  his  name: 
and,  with  the  money  so  obtained,  they  commenced 
to  carry  on  the  millinery  business  In  Ft.  Scott  in 
the  name  of  the  husband,  Mr.  R.,  but  Mrs.  R.  had 
the  principal  supervision  of  iu    She  bought  the 
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millinery  fhey  offered  for  sale.  AnadTertisemeiit 
fras  placed  In  the  dty  papers  notifying  the  pub- 
lie  of  Mrs,  R.  '8  display  of  millinery,  and  inviting 
the  ladies  of  the  city  to  call  and  see  her  goods. 
Held,  that  upon  the  facts  of  the  case,  and  the 
finding  of  the  trial  court  against  Mrs.  R.,  the 
opening  up  and  carrying  on  of  the  millinery  bus- 
iness in  the  name  of  Mr.  R.,  the  husband,  of 
which  business  Mrs.  R.  had  the  ^ncipal  super- 
vision, was  a  violation  by  Mrs.  R.  of  her  cove- 
nant, and  she  could  be  restrained  by  injunction. 
i.  In  the  written  agreement  for  the  sale  of  the 
millinerv  goods,  containing  the  condition  that  Mrs. 
R.  would  "never  enter  into,  or  be  interested  in  any 
manner  In,  the  millinery  business  in  Fort  Bcott, " 
was  the  following  clause:  "  In  case  of  any  differ- 
ences, they  shall  be  settled  by  arbitration,  the  first 
party  selecting  one,  the  second  party  one,  and 
the  two  so  selected  the  third;  and  their  deoislon 
shall  be  final  and  accepted."  Seld,  that  this 
clause  did  not  oust  the  courts  of  their  legitimate 
Jurisdiction;  and,  held,  further,  tiiat  upon  the 
written  contract  of  the  parties,  and  the  plead- 
ings in  the  case,  this  clause  was  no  bar  to  an  ac- 
tion broogfat  by  Miss  K.  against  Mrs.  R.  to  en- 
join her  m>m  being  interested  in  the  millinery  bus- 
iness in  Vt.  Scott 
(SyUabua  by  the  Court.) 

Error  from  tUstrlctconrt,  Bourbon  coun- 
ty; CO.  French,  Judge. 

Dlllard  &  Padgett  and  A.  A.  Harris  * 
Son,  for  plaintiff  in  error.  Ware,  Biddle 
A  Cory,  for  defendant  in  error. 

HoRTON,  C.  J.  On  the  8th  day  of  July, 
1886,  Mrs.  Kosana  Blchardson,  the  wife  of 
M.  J.  Richardson,  sold  to  Miss  Louisa  U. 
Emmert  a  stuck  ol  millinery  goods  in  the 
city  of  Ft.  Scott  lor  $2,000.  A  written 
agreement  was  signed  and  executed  by  the 
parties  at  the  time  of  the  sale.  Mrs.  Rich- 
ardson covenanted,  among  other  things, 
that  she  would  "never  enter  Into,  or  be 
interested  in  any  manner  in,  the  millinery 
business  in  the  city  of  Fort  Scott. "  Prior 
to  the  purchase  by  Miss  Emmert,  Mrs.  Rich- 
ardson had  carried  on  this  business  In  Ft. 
iJcott  lor  10  years.  During  that  time  she 
had  built  up  a  large  trade.  After  Miss 
Emmert  had  made  the  purchase,  she  took 
possession  of  the  store,  and  carried  on  the 
business  attbeold  place;  Mrs.  Richardson 
having  transferred  the  lease  ol  the  store 
to  her.  In  February,  18H7,  Mrs.  Richard- 
son, with  her  husband,  left  Ft.  Scott,  go- 
ing to  Ireland.  They  returned  to  Ft.  Scott 
In  the  winter  of  188«;  and  on  April  12th  of 
that  year  they  commenced  to  carry  on  the 
millinery  business  in  a  room  opx>08ite  the 
street  where  Miss  Emmert  was  in  busi- 
ness. On  the  back  of  the  store  the  sign 
was, " Richardson . "  On  the  front  the  sign 
was,  "M.  J.  Richardson."  The  business 
was  carried  on  in  the  name  of  M.  J.  Rich- 
ardson, but  Mrs.  Richardson  had  the  su- 
pervision of  it.  She  bought  the  dry  goods 
and  millinery  they  offered  for  sale.  About 
thetlmethe  millinery  business  was  opened 
up  in  the  name  of  M.  J.  Richardson,  the 
following  advertisement,  with  the  consent 
of  Mrs.  Richardson,  was  published  in  the 
leading  newspaper  of  Ft.  Scott:  "Thurs- 
day Is  the  day  set  for  the  grand  millinery 
opening  at  M.J.  Richardson's,  at  Bright's 
old  stand  on  Main  street.  The  rapid 
growth  ol  Ft.  Scott  has  had  the  effect  to 
cause  all  our  merchants  to  buy  larger  and 
finer  stocks  of  goods  this  season  than  ever 
before,  and  particularly  Is  this  so  In  the 
Una  uf  millinery  goods.    The  ladies  of  the 


city  and  county  have  never  before  had  so 
fine  an  opportunity  to  make  selections  of 
styles  and  goods  to  their  taste  as  at  pres- 
ent; and  foremost  among  our  merchants 
to  take  the  lead  in  their  line  Is  M.  J.  Rich- 
ardson, at  Bright's  old  stand,  the  Main- 
Street  milliner.  Mrs.  Richardson  is  well 
known,  and  her  taste  in  the  purchase  and 
selection  of  fine  goods  is  superb.  She  has 
bought,  and  is  displaying,  a  stock  of  milli- 
nery goods  this  season  that  is  more  beau- 
tiful and  exquisite  than  ever  before;  and 
every  lady  in  the  city  will  be  pleased  by  a 
visit  to  her  store  on  Thursday  next,  the 
occasion  of  her  grand  opening.  She  Invites 
all  the  ladles  of  the  city  and  county  to 
call  and  see  her  display  of  goods. "  After- 
wards the  following  advertisement  was 
published,  with  the  consent  of  Mrs.  Rich- 
ardson, in  another  paper  of  Ft.  Scott: 
"The  ladles  ol  Fort  Scott  and  vicinity  are 
cordially  invited  to  visit  the  new  and  at- 
tractive millinery  and  dry  goods  store  ot 
M.  J.  Richardson,  on  Main  street.  In 
Bright's  old  stand.  •  •  •  They  have 
Just  opened  another  invoice  of  those  ele- 
gant French  sateens,  which  have  been  so 
pleasing  and  satisfactory  to  former  pur- 
chasers. As  to  prices  the  public  is  assured 
that  nowhere  can  better  bargains  be  at- 
tained. These  goods  were  purchased  for 
cash,  and  the  best  discount  secured. 
Therefore  the  lowest  possible  pricescan  be 
made  to  customers.  The  ladies  are  cordi- 
ally asked  to  call,  and  confirm  these  state- 
ments by  personal  examination. "  This 
action  was  brought  on  March  14, 1888,  by 
Miss  Emmert,  to  enjoin  Mrs.  Richardson 
from  entering  Into,  or  being  interested  In 
any  manner  In,  the  millinery  business  at 
Ft.  Scott,  and  also  for  damages.  The  trial 
court  granted  the  injunction  prayed  for, 
and  rendered  judgment  against  Mrs.  Rich- 
ardson for  costs.  No  damages  were  al- 
lowed. Mrs.  Richardson  complains,  and 
brings  the  case  here. 

The  contention  is  that  Mrs.  Richardson, 
since  the  sale  of  her  stock  ol  millinery 
goods  to  Miss  Emmert,  has  never  entered 
into,  or  become  interested  in  any  manner 
In,  the  millinery  business  in  the  city  of  Ft. 
Scott;  that  she  is  simply  aiding  her  hus- 
band in  the  conduct  of  his  business;  and 
that  the  assistance  rendered  by  her  to  her 
husband  is  not  a  violation  of  the  letter  or 
spirit  of  her  contract  with  Miss  Emmert. 
As  the  trial  court  granted  the  Injunction 
prayed  for,  and  rendered  a  judgment  for 
costs  against  Mrs.  Richardson,  the  general 
finding  of  the  trial  court  Is  against  her. 
We  must  assume  that.  It  the  evidence  and 
the  inferences  est:ibllsb  that  Mrs.  Richard- 
son has  violated  her  contract,  the  judg- 
ment must  be  sustained.  That  such  con- 
tracts as  were  entered  into  between  Mrs. 
Richardson  and  Miss  Emmert  are  valid, 
see  Roller  v.  Ott,  14  Kan.  609.  All  contracts 
of  this  kind  are  to  some  extent  against 
public  policy,  and  their  provisions  are  not 
to  be  extended  by  construction  or  impli- 
cation. Id.  There  is  surflcient  in  the  evi- 
dence, in  view  of  the  general  finding  of  the 
trial  court,  to  show  that  Mrs.  Richardson, 
after  her  sale  of  her  stuck  of  millinery 
goods,  entered  into,  and  again  became  in- 
terested in,  the  millinery  business  In  Ft. 
Scott,  In  violation  ol  her  contract.    The 
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buHlnees.  evidently,  Ib  carried  on  for  the 
Joint  benefit  of  Mr.  and  Mrs.  Richardson, 
bat  under  her  supervisiun.  The  husband 
furnished  the  money  in  the  business  from 
the  sale  of  the  homestead  of  the  parties, 
the  title  of  which  was  In  his  name,  and 
the  store  is  operated  In  his  name;  yet  it 
Is  carried  on  for  the  Interest  of  the  wife,  as 
well  as  the  husband.  Both  are  interested. 
Under  her  contract,  Mrs.  Richardson  can- 
not become  Interested  In  any  millinery 
business  in  Ft.  Scott,  in  competition  or 
opposition  to  Miss  Emmert.  Guerand 
V.  Dandelet,  32  Md.  561. 

It  Is  claimed  that  the  cases  of  Harkln- 
Bon'B  Appeal,  78  Pa.  St.  196,  and  Tabor  v. 
Blake,  61  N.  H.  83,  are  decisive  affalnst  the 
Judgment  of  the  trial  court.  In  the  Harkin- 
Bon  Case  the  mother  sold  a  bakery,  and 
covenanted  that  she  would  not  engaj^e  In 
the  same  business,  directly  or  indirectly, 
In  the  same  place,  for  10  years.  Within 
that  time  she  established  her  son  in  the 
same  business  In  the  same  place,  advanc- 
ing blm  money  as  she  had  done  to  her 
other  children  in  their  business.  The 
trial  court  found  as  a  fact  that  the  busi- 
ness was  carried  on  in  good  faith  by  the 
son,  and  not  by  the  mother,  and,  as  no 
actual  damage  was  shown,  an  injunction 
•was  refused.  Mercuh,  J.,  In  delivering  the 
opinion  in  that  case,  said:  "In  the  present 
case  the  appellant  did  not  erect  nor  fur- 
nish the  establishment  with  any  Intention 
that  she  would  engage  in  the  basiness,  or 
be  in  any  manner  interested  therein.  In 
furtherance  of  her  plan  for  aiding  her  chil- 
dren, she  had  substantially  advanced  to 
him  his  supposed  share  in  lier  estate.  It 
was  invested  in  that  particular  for  his 
benefit,  and  not  hers.  The  effect  was  the 
same  as  if  she  had  given  or  loaned  to  him 
money,  with  aknowledge  that  helutended 
BO  to  use  it.  It  is  certainly  going  very  far 
to  say  that,  by  the  general  terms  Used  in 
this  agreement,  a  parent  has  covenanted 
to  control  the  business  of  her  son  by  with- 
holding from  him  his  share  in  her  estate. 
•  •  *  The  appellant  denies  In  her  an- 
swer that  shehasencouretgedand  promot- 
ed the  business  of  others  with  the  intent 
and  effect  of  Injuring  complainant.  On  the 
contrary,  she  alleges  and  avers  that  she 
has  advised  and  encouraged  the  old  cus- 
tomers of  her  place  to  continue  their  cus- 
tom, and  has  enJeavored  to  remove  ob- 
jections on  their  part  to  purchasing  of  the 
appellee."  Ttiat  case  is  <iulte  different 
from  this.  Mrs.  Richardson  has  not  ad- 
vised or  encouraged  her  old  customers  to 
continue  their  custom  with  Miss  Emmert, 
nor  has  she  endeavored  to  remove  objec- 
tions on  their  part  from  purchasing  of 
Miss  Emmert.  Again,  the  mother  in  that 
case  Invested  her  money  for  the  particu- 
lar benefit  of  the  son,  and  not  for  herself. 
In  thla  case  Mrs.  Richardson  does  not  ob- 
tain wages  or  pay  for  her  services;  but, in 
carrying  on  the  business,  the  fair  tnfei-ence 
froiri  the  evidence  Is  that  she  is  interested 
in  the  business  the  same  as  her  husband. 
Both  get  the  benefit.  In  the  Tabor  Case, 
Blake  agreed  that  "he  would  not  open, 
or  cause  to  be  opened,  a  grocery,  a  bill- 
iard or  an  eating  saloon  for  trade  in  the 
vlUageof  Woodsvllle. "  Subsequently,  Mrs. 
Blake,  bis  wife,  opened  an  eating  saloon  lii 


the  village,  and  her  husband  acted  as  her 
agent  in  carrying  it  on.  The  finding  of 
the  court  was  that  the  bnsineBS  belonged 
to  the  wife,  and  that,  as  the  husband  con- 
ducted the  business  in  good  faith  as  her 
agent,  he  did  not  violate  his  agreement. 
The  findings  of  fact  in  thai  case  were  in  fa- 
vor of  the  party  who  had  covenanted  not 
to  again  engage  in  business,  but  in  this 
case  the  finding  Is  against  such  party.  In 
many  respects  the  cases  are  similar,  but 
yet  the  facts  are  somewhat  different. 
With  the  finding  of  the  court  against  Mrs. 
Richardson,  which  is  sustained  by  the  evi- 
dence, we  think  it  cannot  be  said,  as  in  the 
Tabor  Case,  that  the  defendant  has  not 
violated  her  contract. 

The  written  contract  contained  the  fol- 
lowing clause:  "In  case  of  any  differences, 
they  shall  be  settled  by  arbitration,  the 
first  party  selecting  one,  the  second  party 
one,  and  the  two  so  selected  the  third; 
and  their  decision  shall  be  final  and  ac- 
cepted." It  is  contended  that  Miss  Em- 
mert cannot  maintain  any  action  until 
the  prescribed  method  of  arbitration  hcua 
been  pursued,  or  some  valid  excuse  exists 
for  not  pursuing  it.  We  do  not  think  that 
the  clause  in  question  was  Intended  to 
oust  the  courts  of  their  legitimate  juris- 
diction. Evidently  the  differencea  referred 
to  related  only  to  the  inventory,  the  arti- 
cles purchased,  the  money  to  be  paid,  and 
other  matters  of  that  kind.  2  Wood,  Ins. 
§  456.  Again,  the  defendant  did  not  al- 
lege in  her  answer  that  she  offered  to  ar- 
bitrate, or  that  she  had  selected  any  per- 
son for  arbitration.  The  judgment  of  the 
district  couii:  will  be  affirmed.  All  the  Jus- 
tices concurring. 


Emmebt  v.  Richardson. 
{Supreme  Court  o/  Karwag.    July  3,  1890.) 

COVESAKT  BT  WiFB— BREACH  BT  HCSBA^^>— Ijf- 
JtTNOTION. 

In  an  action  brought  to  enjoin  Mr.  R.  from 
entering  Into,  or  being  Interested  in,  the  millinery 
business  in  Ft.  Scott,  it  was  alleged  In  the  peti- 
tion that  Hrs.  B.,  the  wife,  who  was  carrying  oa 
a  millinery  business  in  Ft.  Scott,  sold  out  her 
stock  of  goods  to  Miss  E.  for  a  valuable  consider- 
ation, and  covenanted  in  writing  that  she  would 
"never  enter  Into,  or  be  interested  in  anyrianner 
in,  the  millinery  business  in  that  city;"  that  su1>- 
sequentlyMr.  R.,  the  husband,  opened  up  and  car- 
ried on  a  large  dry  goods  store  in  Ft.  Scott,  which 
contained  a  stock  of  millinery;  and  that  Mrs.  R. 
had  the  control  and  management  of  this  stock.  It 
was  not  alleged,  however,  that  Mrs.  R.  furnished 
the  money  to  buy  the  millinery  goods,  or  to  oper- 
ate the  store.  Held,  that  it  did  not  appear  m>m 
the  allegations  of  tiie  petition  that  the  name  of 
the  husband  was  used  as  a  mere  cover  and  blind 
to  conceal  the  interest  of  the  wife;  and,  held, 
further,  that  Mr.  R.,  the  husband,  cannot  l>e  en- 
joined, on  account  of  the  contract  between  his 
wil'e  and  Miss  £.,  from  entering  into,  or  txjing  in- 
terested in,  the  millinery  business  in  Ft.  Scott. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Bonrbon 
county ;  C.  O.  French,  Judge. 

Ware,  BIddle  d-  Cory,  for  plaintiff  in  er- 
ror. W.  P.  Dillard  and  A.  A.  H&rrls,  for 
defendant  In  error. 

HoRTON,  C.  J.  This  was  an  action  in 
the  court  below  for  an  injunction, 
brought  by  Louisa  U.  Emmert  against  M. 
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J.  Richardson,  to  restrain  him  Irom  enter- 
ing into,  or  being  interested  in  any  manner 
in,  the  millinery  buslnesa  at  Ft.  Scott. 
The  defendant  demurred  to  the  petition. 
The  demurrer  wau  sustained,  and  the 
plaintift  brings  the  case  here.  It  appears 
from  the  pleadings  that  on  the  8tb  day  of 
July,  ISSC,  Mrs.  Rosana  Richardson,  the 
wile  of  M.  J.  Richardson,  sold  to  Miss 
Louisa  U.  Emmert  a  stock  of  mUlinery 
goods  in  that  city.  The  contract  between 
the  parties  was  In  writing,  which  was 
signed  by  Mrs.  Richardson  and  Miss  Em- 
mert. Mrs.  Richardson  covenanted  in  the 
contract,  aniuug  other  things,  that  she 
would  "never  enter  into,  or  be  interested 
in  any  manner  in,  the  millinery  business 
in  the  city  of  Ft.  Scott."  M.  .1.  Richard- 
son, the  husband,  did  not  sign  the  con- 
tract. After  her  purchase.  Miss  Eramert 
took  poHsusslon  of  the  store  and  goods 
formerly  owned  by  Mrs.  Richardson,  and 
carried  on  the  business  in  the  old  place. 
In  tlie  spring  of  18S8,  M.  J.  Richardson 
opened  up,  and  now  carries  on,  a  large 
dry  goods  store  in  Ft.  Scott.  The  store 
contains  a  stock  of  mUlinery.  Of  this 
stock  Mrs.  Richardson  has  the  control 
and  management. 

We  have  just  held  in  the  case  of  Richard- 
son V.  Emmert,  ante,  478,  that  the  written 
contract  between  those  parties  was  bind- 
ing, and  that  Mrs.  Richardson  could  be 
•njoined,  under  her  covenant,  from  enter- 
ing into,  or  being  interested  in  any  man- 
ner In,  the  millinery  business  in  Ft.  Scott. 
But  the  husband,  M.  J.  Richardson,  did 
not  sign  the  written  contract,  and  is  not 
bound  thereby.  If  he  desires  to  carry  on 
a  dry -goods  store  in  the  city  of  Ft.  Scott, 
and  have  a  milliner.v  department  conducted 
in  connection  with  it,  be  cannot  be  pre- 
vented from  so  doing  by  the  written  con- 
tract between  his  wife  and  Miss  Emmert. 
Such  contracts,  while  valid,  are  to  some 
extent  against  public  policy,  and  their 
provisions  will  not  be  extended  by  con- 
struction or  implication.  Roller  v.  Ott,  14 
Kan.  609.  This  case  is  not  like  that  of 
Guerand  v.  Dandelet.  32  Md.  561,  where  the 
capital  employed  by  the  father,  as  well  as 
the  property  occupied  by  the  business,  be- 
longed to  the  father,  who  had  covenanted 
not  to  engage  in  his  trade  again,  and 
where  the  business  was  in  the  son's  name 
merely  as  a  cover  and  blind.  It  is  not  al- 
leged in  the  petition  that  Mra.R.  furnished 
the  capital  to  operate  the  store  or  milli- 
nery business ;  and,forauKhttliat  appears 
In  the  pleading,  the  business  may  becarried 
on  for  the  interest  and  benefit  of  both,  and 
not  for  Mrs.  R.  alone.  No  injunction  ought 
to  be  issued  against  M.  J.  Richardson  to 
prevent  him  from  carrying  on,  in  his  own 
name,  the  dry-goods  business  that  he  is 
conducting,  whether  he  is  selling  millinery 
goods  or  not.  The  Judgment  of  the  dis- 
trict court  will  be  affirmed.  All  the  jus- 
tices concurring. 


Howell  et  ah  v.  Scott,  Sheriff. 

{Supreme  Court  of  Kaiuas.    July  3,  1890.) 

Taxation — Fbopertt  Sold  aftbr  Timb  fob  List- 

iho — pubchaseb— isjusction. 

1.  The  person  who  owned  certain  personal 

property  on  the  1st  day  of  March,  1886,  is  under  a 

v.24p.no.9— 31 


legal  obligation  to  list  such  property  for  taxation 
for  the  year  1886,  when  called  upon  by  the  as- 
sessor to  do  so,  and  to  pay  the  taxes  thereon,  not- 
withstanding he  sold  and  transferred  the  same  on 
the  8th  day  of  March,  1886. 

3.  A  stook  of  merchandise  that  had  been  in 
the  county  during  the  entire  preceding  year  was 
sold  and  transferred  on  the  8ih  day  of  March, 
1886.  Thereafter  the  purchaser  was  assessed,  and 
a  tax-warrant  issued,  under  which  the  sheriff 
threatened  to  levy  on  the  property.  Held,  that 
the  purchaser  was  not  liable,  under  paragraph  6864, 
Gen.  Bt.  1889,  to  pay  the  taxes  levied  on  such 
property,  it  being  the  duty  of  the  vendor  who 
owned  the  property  on  the  1st  day  of  Marcti,  1886, 
to  list  the  same  for  taxation ;  and  that  the  pur- 
chaser was  entitled  to  an  injunction  restraining 
the  levy  of  the  tax-warrant 
(SyUdbus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district    court,    Washington    county;    E. 

HUTCBINBON,  Judge. 

Smith  A  Solomon,  for  plaintiffs  in  error. 
iS.  //.  HamiltOD.  for  defendant  in  error. 

Simpson,  C.  The  plaintiffs  in  error, 
Howell  Bros.,  brought  thlst  action  in  the 
district  court  of  Washington  county  to 
perpetually  enjoin  the  levy  of  a  tax-war- 
rant Issued  to  the  sheriff  of  that  county 
on  certain  lumber  and  other  personal  prop- 
erty belonging  to  the  plaintiffs  in  error. 
The  case  was  tried  to  the  court,  and  con- 
clnsions  of  fact  and  law  made  as  follows : 

"On  the 8th  day  of  March,  1886,  C.  F.  Al- 
len was  engaged  in  the  lumber  business, 
and  had  lumber-yards  at  the  city  of  Wash- 
ington, in  Washington  township,  and  at 
Morrow,  in  Mill  Creek  township,  in  Wash- 
ington county, Kan.  That  said  Allen  had 
been  running  and  operating  said  yards  at 
said  places  for  more  than  one  year  prior 
to  March  1, 1886.  That  on  the  8th  day  of 
March,  1886,  said  C.  F.  Allen  sold  both  of 
said  lumber-yards  and  all  the  lumber 
therein  to  George  W.  Howell,  doing  busi- 
ness under  the  firm  name  and  style  of 
Howell  Brothers,  for  the  sum  of  f  l.j,951.83, 
taking  therefor  three  notes  of  Howell 
Brothers  for  the  sum  of  f5,217.27  each, 
payable  in  4,  5,  and  6  months  respectively ; 
and  on  said  March  8th,  1886,  said  Allen 
turned  over  to  the  plaintiff  the  lumber  in 
said  yards.  Said  yards  were  bought  by 
Howell  to  be  conducted  as  retail  lumber- 
yards, and  have  so  been  run  by  him  ever 
since.  Beforethesaid  March 8, 1886, neither 
Howell  Brothers  nor  Geo.  W.  Howell 
owned  personal  property  in  Washington 
county.  On  the  22d  day  of  April,  1886,  one 
Hayes  was  managing  the  Washington 
yard,  and,  when  asked  by  the  assessor  to 
make  out  a  statement  for  Howell  Bros, 
covering  the  average  amount  of  mer- 
chant's stock  for  the  preoeding  .year,  he 
objected,  and  told  the  assessor  that 
Howell  Brothers  owned  no  lumber  or 
other  personal  property  in  Washington 
county  on  the  1st  day  of  March,  lvS86,  or 
theretofore.  The  assessor  told  Hayes  to 
make  out  the  statement,  anyway,  and,  if 
the  tax  was  wrong,  it  would  be  fixed,  or 
words  to  that  effect.  Thereupon  said 
Hayes  made  out  a  personal  property  state- 
ment in  words  and  figures  following,  to- 
wit: 
"'Statement  of  Personal  Property, 

"'In  the  township  City  of  Washington, 
in  the  county  of  Washington,  in  the  pos- 
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seesion  or  under  control  of  Howell  Bros., 
as  liable  to  taxation  on  the  first  day  of 
March,  A.  D.  1886,  whose  residence  on  said 
first  day  of  March  was  school-district  No. 


i>E8ClUPTIOM  OF  PEBSONAL  NITU- 
Pbopkhty.  BBB. 

HorMB,  six  months  old  and  over    4 

Neat  cattle,  alx  months  old  and 
over 

Males  and  asses,  six  months  old 
and  OTer 

Sheep,  six  months  old  and  over... 

Hofn,  bIx  months  old  and  otst... 

Uoata,  six  months  old  and  over.. 

Farm  Implements 

Wagons 

Pleasnre  carriages,  of  erer;  d». 
Bcrlptlon 

Gold  watches m 

Silver  watches 

Plate  and  Jewelry 

Piano-fortes _ 

Other  mnslcal  Instrnments 

All  Interest  on  bonds  of  the  Unit* 
ed  States,  amonnt  of 

All  bonds  and  Int.  on  bonds  of 
an;  state,  Co.,  Ulst.,  or  mnnlct- 
palltj,  actaal  value 

All  other  bonds  not  exempt  front 

taxation, , ,  actaal 

valae 

Stocks  In  any  company,  or  cor- 
poration,   .  actaal  valae.. 

Shares  in  national  banks,  , 
cunt,  of 

Moneiys 

Credits,  $ ,  less  legal  dedno. 

tlon.  $ ,  actaal  valae 

Average  amonnt  of  merchant's 
stock  for  preceding  year, 
te.OCO.OO,  actaal  val 

Average  amonnt  of  merchant's 
moneys  and  credits  for  preced- 
ing year, ,  act.  val 

At.  amt.  of  manufacturer's  mon- 
eys and  credits  for  preceding 
years, ,  actual  valne 

Av.amt.  of  manufactorer's  stock 

forprecedlngyear, ,  actaal 

Talne >. 

Dbbcbiptiox  op  Pbopibtt.       beb" 

Shares  In  any  vessel  or  boat, 
,  actual  value 

Tax -sale  certificates,  ,  arat. 
of 

Judgments,  amt.  of. 

Note.i,  amt.  of. 

UortgHgeii.  amt.  of 

Aggregate  value  of  all  other  per- 
soaal  property,  f800,    actaal 


As  E88KD  Vai.. 
Dollars.    Cents. 


US 


S.«W 


AsBBssED  Val. 
Dollars.    Cents. 


value 

2M 

11.881.00 

Constitatlonal  exemptions,  amt. 
of 

'State  of  Kansas, 


county,  ss.: 


I  do  solemnly  swear  that  in  the  above 
statement  I  have  truly  set  forth  all  per- 
sonal property  -which  by  law  I  was  re- 
quired to  list,  either  on  my  own  account 
or  in  behalf  of  others,  according  to  the 
best  of  my  knowledge.  [Signed]  How- 
KLi.  Bros.  Per  Manager,  Hayes.  Sworn 
to  before  me,  and  subscribed  in  my  pres- 
ence, this  22d  day  of  April,  A.  D.  1886.  W. 
H.  (,'OLLixs,  Assessor.' 

"That  the  statement  of  the  Morrow 
Yard  was  made  under  similar  circumstan- 
ces to  the  assessor  of  Mill  Creek  township, 
but  the  average  amount  of  merchant's 
stock  for  the  preceding  j'ear  and  other  per- 
sonal property  was  less.  That  the  amount 
of  personal  taxes  assessed  to  Howell 
Brothers  In  Washington  township  for  the 
year  1886  was  $197,  and  the  penalty  and 
fees  were  J6.40.    That  the  amount  of  per- 


sonal taxes  SLSseBsed  to  Howell  Brothers 
In  Mill  Creek  township  for  the  year  1886 
was  f  21,  and  the  penalty  and  fees  f  1.13. 
That,  upon  the  failure  of  the  plaintiff  to 
pay  said  taxes  and  penalties,  execution  or 
tax-warrants  were  issued  in  due  form  at 
the  proper  time  against  the  plaintiff,  and 
were  placed  in  the  hands  of  the  defendant 
for  service,  and  hewas  proceeding,  as  sher- 
iff of  Washington  county,  to  take  posses- 
sion of  the  plaintiff's  lumber  under  the 
same,  in  Washington  county,  where  this 
action  was  brought.  That  C.  F.  Allen, 
from  whom  the  plaintiff  bought  said  lum- 
ber-yards, left  the  state  immediately  after 
the  sale,  and  has  not  been  a  resident  of 
Kansas  since.  That  the  plaintiff  got  the 
money  to  pay  for  said  lumi)er-yard8,  and 
to  pay  said  notes,  from  S.  R.  Howell  and 
H.  N.  Jewett,  then  composing  the  firm  of 
Howell,  Jewett  &  Co.,  said  firm  letting 
plaintiff  have  the  money  npon  an  indebt- 
edness existing  from  Howell,  Jewett  &  Co. 
to  George  W.  Howell,  not  shown  to  be 
listed  anywhere  for  taxation.  Said  How- 
ell, Jewett  &  Co.  at  the  time  were  doing 
business  at  Atchison,  Kan.,  and  had  bank 
accounts  in  Chicago  and  Omaha,  and 
said  Jewett  lived  in  Omaha,  and  S.  R. 
Howell  in  Chicago.  They  did  a  jobbing 
lumber  business  at  Atchison,  Atchison 
county,  Kan.,  in  1885  and  1886,  and  listed 
their  personal  property  for  taxation  in  At- 
chison county  in  those  years  as  follows: 

1886 $8,980 

1886 ; 8,390 

"That  they  carried  on  lumber  business 
at  no  other  place  than  at  Atchison,  Kan. 
That  the  above  and  foregoing  show  all 
the  proceedings  had  to  list,  assess,  or  col- 
lect personal  tax  from  the  plaintiff  doing 
business  as  Howell  Brothers  for  the  year 
1886. " 

On  these  facts  the  trial  court  concluded, 
as  a  matter  of  law,  that  the  plaintiffs  in 
error  were  not  entitled  to  an  injunction 
restraining  the  levy  of  the  tax-warrant  on 
their  property. 

The  sole  question  here  is  whether  the 
property  was  taxable  as  the  property  of 
George  W.  Howell,  he  having  bought  the 
same  on  the  8th  day  of  March,  1886.  The 
tax-laws  bearing  on  this  question  are  as 
follows:  Gen.  St.  1889,  par.  6857:  "All 
property  shall  be  listed  and  valued  as  on 
the  first  day  of  March  in  the  year  in  which 
the  same  is  assessed,  and  the  transfer  or 
sale  of  any  taxable  personal  property  sub- 
sequently to  the  first  day  of  March  shall 
not  authorize  any  person  to  omit  the 
same  from  his  list,  although  such  list  be 
not  made  until  after  the  sale  or  transfer 
of  such  property ;  but  all  such  property 
shall  be  listed  for  taxation  in  the  same 
manner  as  if  no  sale  or  transfer  thereof 
had  been  made.  "  Par.  6862.  Stntement. 
Sec.  16.  "Every  person,  company,  or  cor- 
poration who  shall  own  or  hold,  sub- 
ject to  his  control,  any  personal  property 
within  this  state  which  shall  have  been 
purchased  with  a  view  of  being  sold  at 
an  advanced  price  or  profit,  or  which  shall 
have  been  consigned  to  him  for  tlie  pur- 
pose of  being  so  sold,  shall  be  held  to  be  a 
merchant :  and  when  such  person  shall  be 
required,  according  to  the  provisions  of 
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tbis  act,  to  make  and  deliver  to  the  asses- 
sor a  statKHient  of  his  personal  property, 
he  shall  include  in  such  statement  the  value 
«1  the  personal  property  appertaininR  to 
his  business  as  a  mei-cliunt;  and  in  esti- 
mating the  value  of  such  property  he  shall 
estimate  the  average  value  of  such  arti- 
cles of  personal  property  which  he  shall 
have  had  in  his  possesHion  or  under  his 
control  during  the  year  next  preceding 
the  first  day  of  March  preceding  the  time 
of  malting  such  statement,  or  during  that 
portion  of  said  year  which  he  may  have 
been  engaged  in  said  business.  Par.  6863. 
Average  Value.  Sec.  17.  In  order  to  arrive 
at  the  average  value  of  such  property,  he 
shall  estimate  the  amount  on  hand  as 
nearly  as  may  be.  In  each  month  in  the 
preceding  year,  or  such  portion  thereof  as 
he  may  have  been  enj^aged  in  such  busi- 
ness, then  add  the  several  monthly  esti- 
mates, and  divide  the  aggregate  by  the 
number  of  mouths  he  may  have  been  en- 
gaged in  business.  Ko  consignee  shall  be 
required  to  list  for  taxation  any  property 
consigned  to  him  for  the  mere  purpose  of  be- 
Ingforwarded.  Par, 6864.  Report toCoun- 
ty  Clerk.  Sec.  18.  Every  person,  company, 
or  corporation,  who  shall  commence  mer- 
chandising, trading,  or  freighting  in  any 
town,  city,  or  village  in  this  state,  after 
the  first  da.y  of  March  and  before  the  first 
day  of  November  in  any  year,  and  the 
value  of  whose  personal  property  so  em- 
ployed shall  not  have  been  listed  Tor  taxa- 
tion in  any  other  county  in  this  state, 
shall  report,  under  oath,  to  the  clerk  of 
the  county  in  which  such  person,  com- 
pany, or  corporation  is  engaged  in  busi- 
ness, the  probable  amount  of  the  average 
value  of  personal  property  intended  by 
such  person,  company,  or  corporation  to 
be  so  employed;  aud  such  amount  shall 
be  entered  by  said  clerk  on  the  assessment 
roll  of  the  county  in  which  such  business 
may  be  carried  on,  and  such  property  shall 
be  taxed  the  same  as  if  the  same  had  been  re- 
turned by  the  proper  assessor.  Par.  6865. 
Failure;  Forfeiture.  Sec.  19.  It  any  per- 
son, company,  or  corporation  shall  com- 
mence merchandising,  trading,  or  freight- 
ing, as  designated  in  the  foregoing  section, 
and  shall  not,  within  one  month  thereaft- 
er, report  in  accordance  with  the  require- 
ments of  section  sixteen  of  tbis  act,  such 
person, company,  or  corporation  shall  for- 
feit and  pay  four  per  cent,  on  the  value  of 
the  personal  property  by  him  or  them  so 
employed,  and  the  value  of  such  property 
shall  be  ascertained  by  the  testimony  of 
witnesses  called  by  the  treasurer  of  the 
county  in  which  such  buHiness  may  be 
carried  on ;  and  the  said  forfeiture  shall 
be  collected  by  such  treasurer  by  a  suit  be- 
fore any  justice  of  the  peace  or  court  hav- 
ing jurisdiction  thereof;  and  when  such 
forfeiture  shall  be  collected  the  amount 
shall  be  distributed  in  the  same  propor- 
tion as  other  taxes:  provided,  it  shall  be 
the  duty  of  said  treasurer  to  notify  such 
merchant  of  the  above  requirement  of 
law,  at  least  ten  days  before  the  com- 
mencement of  such  suit.  Par.  6866.  Man- 
ufacturer,  When.  Sec.  20.  Every  person, 
company,  or  corporation  who  shall  hold 
or  puivhase  personal  propertyfor  the  pur- 
pose of  adding  to  the  value  thereof,  by 


any  process  of  manufacturing,  refining,  or 
by  the  combination  of  different  materials, 
shall  beheld  to  be  a  manufacturer;  and, 
when  such  company  or  corporation  shall 
be  required  to  make  out  a  statement  of 
other  personal  property  for  taxation,  he 
or  the.v  shall  state  the  average  amount  of 
all  articles  purchased  or  held  for  the  pur- 
pose of  being  used  in  such  process  of  man- 
ufacturing, refining,  or  combining,  which 
he  or  they  shall  have  had  on  hand  during 
the  year  next  preceding  the  first  day  of 
March  preceding  the  time  of  making  such 
statement,  which  amount  shall  be  ascer- 
tained by  estimating  the  amount  of  such 
property  on  hand  in  each  month  of  the 
preceding  year,  or  such  portion  thereof  as 
he  or  they  may  have  been  engaged  in  such 
business;  then  add  the  several  monthly 
estimates,  and  divide  the  aggregate  by  the 
number  of  months  he  or  they  have  been 
engaged  in  such  business,  and  such  state- 
ment shall  be  verified  on  oath,  as  required 
in  other  cases. " 

It  seems  to  us  that  the  plain  intent  of 
the  legislature,  as  manifested  by  para- 
graph 6857  of  the  tax-law,  is  that  all  per- 
sonal property  in  the  state  shall  be  listed 
for  the  purposes  of  taxation  by  the  owner 
thereof  on  the  1st  day  of  March  in  each 
year;  that  it  is  the  duty  of  each  owner  to 
list  the  property  he  owns  on  the  Ist  day 
of  March,  for  this  section  expressly  pro- 
vides "  that  the  transfer  or  sale  of  any  tax- 
able personal  property  subsequently  to 
the  1st  day  of  March  shall  not  authorize 
any  person  to  omit  the  same  from  his  list, 
although  such  list  be  not  made  until  after 
the  sale  or  transfer  of  such  property. "  It 
is  plain  from  this  statute  that  it  was  the 
duty  of  Allen  to  list  this  lumber  and  other 
personal  property,  whenever  calh>d  upon 
by  the  assessor,  as  of  the  1st  day  of  March, 
1886,  the  same  being  at  that  time  his  prop- 
erty. By  no  possible  construction  of  this 
section  of  the  tax-law  can  it  be  said  that 
it  was  the  duty  of  Howell  Bros,  to  list 
this  specific  personal  property  for  taxa- 
tion. It  is  equally  certain  that  the  duty 
of  listing  this  property  was  imposed  upon 
Allen. 

The  only  other  question  remaining  is 
whether  or  not  there  is  any  other  provis- 
ion of  the  tax-law  requiring  the  owner  of 
personal  property  who  purchased  it  after 
the  1st  day  of  March,  such,  property  hav- 
ing been  in  the  county  and  owned  by 
some  other  person  prior  to  that  time,  to 
list  it  for  taxation,  the  previous  owner 
having  failed  to  do  so.  It  is  claimed  by 
the  county  attorney  that  Howell  Bros, 
were  merchants  within  the  meaning  of 
paragraph  6862  of  thetax-lawas  contained 
in  the  General  Statutes  of  1889,  and  con- 
sequently by  that  paragraph  and  by  that 
of  6864  It  was  their  duty  to  list.  The  rule 
established  by  paragraph  68.57,  that  all 
property  shall  be  listed  and  valued  as  on 
the  Ist  day  of  March  In  the  year  In  which 
the  same  is  assessed,  and  the  transfer  or 
sale  thereafter  shall  not  authorize  the 
owner  on  the  1st  day  of  March  to  omit  the 
same  from  the  list,  is  a  general  one,  and 
applies  to  all  personal  property  of  every 
kind  and  nature.  Paragraph  6862  defines 
a  "merchant,"  and  provides  that  he  shall 
list  the  average  value  of  the  stock  in  trade 
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during  the  preceding  year.  Paragraph 
6863  provides  how  this  average  value  tor 
the  preceding  year  shall  be  aecertalned. 
Paragraph  6864  provides  that  every  mer- 
chant who  shall  commence  business  after 
the  Ist  day  of  March,  and  before  the  1st 
day  of  November,  and  who  shall  not  have 
listed  his  personal  property  in  any  other 
county  In  the  state,  shall  report  the  same 
to  the  clerk  ol  the  county,  etc.  This  par- 
agraph provides  for  the  taxation  of  a  mer- 
chant's stock  that  has  been  shipped  into 
the  county  from  another  state,  oi  from 
some  other  county  in  the  state,  and  has 
not  been  listed  in  the  county  from  which 
It  has  been  removed,  but,  In  our  judgment, 
has  no  application  to  a  stock  of  merchan- 
dise that  has  been  In  the  county  of  Wash- 
ington during  all  of  the  preceding  year, 
and  was  subject  to  taxation  under  the 
general  provisions  of  the  tax-law,  and 
whose  owner  on  the  Ist  day  of  March, 
1886,  was  under  a  legal  obligation  to  list 
It.  Regarding  this  as  the  construction  of 
these  various  parts  of  the  tax-law,  it  fol- 
lows that  Howell  Bros,  were  not  required 
to  list  this  specific  personal  property  lor 
taxation  for  the  year  1880,  and  that  the 
trial  court  erred  in  Its  legal  conclusion. 
Accepting  the  findings  of  fact  made  by  the 
trial  court  as  conclusive,  the  case  Is  re- 
versed and  remanded,  with  instruction  to 
the  court  below  to  grant  the  Injunction 
restraining  the  levy  of  the  tax-warrant. 

Per  Curiam.    It  Is  so  ordered;  all  the 
justices  concurring. 


Board  of  County  Commissioners  of 

Kearney  County  v.  Rush  et  al. 
(Supreme  Court  of  Kansas.    July  8, 1890.) 

Vbsub  ni  CrviL  Cases— Suit  bt  Cocxtt  for 
Illegal  Allow akces. 
Where  an  action  Is  brought  under  section 
89,  c.  25,  of  the  act  relating  to  counties  and  coun- 
ty officers,  torecover  illegal  allowances,  the  action 
is  not  for  the  recovery  of  a  penalty  Imposed  by 
the  statute,  within  the  terms  of  section  48  of  the 
Civil  Code.  Therefore,  where  an  action  is  brought 
in  the  county  where  the  illegal  claims  were  al- 
lowed, but  service  of  the  summons  is  upon  a  de- 
fendant in  another  county,  and  judgment  is  ren- 
dered upon  default,  without  any  appearance  by 
the  defendant,  the  judgment  Is  wholly  void,  as  the 
court  has  no  jurisdiction  of  the  person  of  the  de- 
fendant. 
(SyUabus  bt/  t?i«  Court.) 

Error  from  district  court,  Kearney  coun- 
ty; A.  J.  Abbott,  Judge. 

The  plaintiff  filed  a  petition  on  March  16, 
18S9,  a  copy  of  which,  omitting  the  title, 
Is  as  follows,  to-wlt : 

"The  plaintiff  complains  of  the  defend- 
ant, and  says  that  the  county  of  Kearney, 
iu  the  state  of  KauHas,  was  at  all  the 
times  herein  mentioned  an  organized  coun- 
ty ol  said  state;  that  the  defendant  the 
First  National  Bank  of  Larned,  Kan.,  was 
at  all  times  herein  mentioned  a  corpora- 
tion duly  organized  under  the  laws  of  the 
state  of  Kansas ;  that  the  defendant  J.  W. 
Rush  was  at  all  times  herein  mentioned 
an  officer  and  duly-authorized  aseut  of 
said  defendant  the  First  National  Bank  of 
Larned,  Kan. ;  that  on  or  about  the  9th 
day  of  August,  1888,  the  board  of  county 
commissioners  of  the  county  of  Kearney, 


without  any  warrant  or  authority  of  law 
for  so  doing,  and  at  the  special  instance 
and  request  of  the  said  defendants,  J.  W. 
Rush  and  the  First  National  Bank  of 
Lamed,  Kan.,  Issued  and  delivered  to  the 
said  defendants,  and  caused  to  be  deliv- 
ered to  said  defendants,  in  the  form  jjre- 
scribed  by  law,  one  county  order  or  war- 
rant of  said  county  of  Kearney  of  the  de- 
nomination and  amount  of  eight  thousand 
dollars,  by  the  terms  of  which  the  treas- 
urerof  Kearney  county,  Kan.,  was  ordered 
and  directed  to  pay  to  the  said  J.  W.  Rush 
or  bearer  the  said  sum  of  98,000  out  of 
any  money  In  the  treasury  not  otherwise 
appropriated ;  that  said  order  and  war- 
rant is  not  in  plaintiff's  possession,  or 
within  its  knowledge,  reach,  or  control,  by 
reason  whereof  plaintiff  Is  unable  to  at- 
tach a  copy  thereof  to  this  petition;  that 
said  allowance  was  made,  and  said  order 
and  warrant  was  issued  to  said  defend- 
ants as  aforesaid,  without  any  account 
containing  the  items  of  the  pretended  claim 
for  which  the  same  was  issued,  verified  by 
affidavit,  setting  forth  that  the  same  was 
just  and  correct,  and  remained  due  and 
unpaid,  having  first  been  presented  to  said 
board  of  county  commissioners  as  required 
by  law,  and  without  any  verification 
whatever  of  the  pretended  claim  or  ac- 
count lor  the  payment  of  which  said  sum 
of  monpy  was  so  as  aforesaid  appropri- 
ated; that  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  the  de- 
fendauts  that  they  return  and  refund  to 
said  county  of  Kearney  said  order  and 
warrant,  or  the  amount  of  money  appro- 
priated thereby,  or  any  bonds  of  the  said 
county  of  Kearney,  if  any  they  held  in  lieu 
thereof,  which  said  defendants,  and  each 
of  them,  refused,  and  still  refuse,  to  do; 
thatthe  defendants  have  wrongfully  taken 
and  appropriated  the  proceeds  of  said  or- 
der and  warrant  to  their  own  use;  and 
that  by  reason  of  the  foregoing  plaintiff  is 
entitled  to  recover  from  the  said  defend- 
ants said  sum  of  eight  thousand  dollars 
so  as  aforesaid  wrongfullj'  allowed  nnd 
appropriated  to  said  defendants,  together 
with  an  additional  amount  equal  thereto 
on  account  of  the  wrongful  taking  thereof, 
and  the  refusal  of  the  said  defendants  to 
return  and  refund  said  order  and  warrant, 
or  the  amount  of  money  thereby  appro- 
priated, on  demand  duly  made. 

"  Second  cause  of  action :  And  plaintiff 
further  says  that  on  or  about  the  9th  day 
of  August,  1888,  the  board  of  county  com- 
missioners of  said  county  of  Kearney, 
without  any  warrant  or  authority  of  law 
for  so  doing,  and  at  the  special  Instance 
and  request  of  the  said  defendants,  J.  W. 
Rush  and  the  First  National  Bank  of 
Larned,  Kan., issued  and  delivered  to  said 
defendants,  and  caused  to  be  issued  and 
delivered  to  said  defendants,  in  the  form 
prescribed  by  law,  one  county  order  or 
warrant  of  the  said  county  of  Kearney  of 
the  denomination  and  amount  of  seven 
thousand  dollars,  by  the  terms  of  which 
the  treasurer  of  said  Kearney  county, 
Kan.,  was  ordered  and  directed  to  pay  to 
the  said  J.  W.  Rush  or  bearer  the  said  Kum 
of  8e%'en  thousand  dollars  out  ol  any  money 
in  the  treasury  not  otherwise  appropri- 
ated; that  said  order  and  warrant  is  not 
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In  the  plaintiff's  possesBloD,  or  within  its 
knowledge,  reach,  or  control,  by  reaHon 
whereof  plaintiff  is  unable  to  attach  a 
copy  thereof  to  this  petition;  that  said 
allowance  was  made,  and  said  order  and 
warrant  was  Issued,  to  said  defendants  as 
aforesaid,  without  any  account  contaiu- 
ing  the  Items  of  the  pretended  claim  for 
which  the  same  was  issued,  verified  by 
affidavit  setting  forth  that  the  same  was 
just  and  correct,  and  remained  due  and 
unpaid,  having  first  been  presented  to  the 
said  board  of  county  commlsslonerB  as  re- 
quired by  law,  and  without  any  verifica- 
tion whatever  of  the  pretended  claim  or 
account  for  the  payment  of  wlilch  said  sura 
of  money  was  so  as  aforesaid  appropri- 
ated ;  that  prior  to  the  commencement  of 
this  action  plaintiff  demanded  of  the  de- 
fendants that  they  return  and  refund  to 
said  coimty  of  Kearney  said  order  and 
warrant,  or  the  amount  of  money  appro- 
priated thereby,  or  any  bonds  of  said  coun- 
ty of  Kearney,  if  any  they  held  in  Ueu 
thereof,  which  said  defendants,  and  each 
uf  them,  refused,  and  still  refuses,  to  do; 
that  thedefendants  have  wrongfully  taken 
and  appropriated  said  order  and  warrant, 
and  the  proceeds  thereof,  to  their  use; 
and  that  by  reason  of  the  foregoing,  plain- 
tiff is  entitled  to  recover  from  the  siild  de- 
fendants said  sum  of  seven  thousand  dol- 
lars so  as  aforesaid  wrongfully  appropri- 
ated and  allowed  to  said  defendants,  to- 
gether with  an  additional  amount  equal 
thereto  on  account  of  the  wrongful  taking 
thereof,  and  the  refusal  of  said  defendants 
to  return  and  refund  said  order  and  war- 
rant, or  the  amount  of  money  thereby  ap- 
propriated, on  demand  duly  made. 

"Third  cause  of  action:  And  plaintiff 
further  says  that  on  or  about  the  9th  day 
of  August,  188S,  the  board  of  county  com- 
missioners of  said  county  of  Kearney, 
without  any  warrant  or  authority  of  law 
for  BO  doing,  and  at  the  special  instance 
and  request  of  the  said  defendants,  J.  W. 
Bush  and  the  First  National  Bank  of 
Lamed,  Kan.,  issued  and  delivered  to  said 
defendants,  and  caused  to  be  issued  and 
delivered  to  said  defendants,  in  the  form 
prescribed  by  law,  one  county  order  or 
warrant  of  the  said  county  of  Kearney  of 
the  denomination  and  amount  of  five  hun- 
dred twentj- -eight  and  95-100  dollars,  by 
the  terms  of  which  the  treasurer  of  said 
Kearney  county,  Kan.,  was  ordered  and 
directed  to  pay  to  the  said  J.  W.  Rush  or 
bearer  the  said  sum  of  five  hundred  twen- 
ty-eight and  95-100  dollars  out  of  any 
money  In  the  treasury  not  otherwise  ap- 
propriated ;  that  said  order  and  warrant 
is  not  In  plaintiff's  possession,  or  within 
its  knowledge,  reach,  or  ccjntrol,  by  rea- 
son whereof  i>lalntlH  is  nnable  to  attach  a 
copy  thereof  to  this  petition;  that  said  al- 
lowance was  made  and  said  order  and 
warrant  was  issued  to  said  defendants,  as 
aforesaid,  without  any  account  contain- 
ing the  items  of  the  pretended  claim  for 
which  thH  same  was  issued,  verified  by  affi- 
davit sotting  forth  that  the  same  was  just, 
and  remained  due  and  unpaid,  having  firpt 
been  presented  to  said  board  of  cornty 
commissioners  as  required  by  law,  and 
without  any  verification  whatever  of  the 
pretended  claim  or  ticcouDt  for  the  pay- 


ment of  which  said  sum  of  money  was  so 
as  aforesaid  appropriated ;  that  prior  to 
the  commencement  of  this  action  plaintiff 
demanded  of  the  defendants  that  they  re- 
turn and  refund  to  said  Kearney  county 
said  order  and  warrant,  or  the  amount  of 
money  appropriated  thereby,  or  any 
bonds  of  said  county  of  Kearney,  if  any, 
they  held  in  lieu  thereof,  which  said  de- 
fendants, and  each  of  them,  refused,  and 
still  refuses,  to  do;  that  the  defendants 
have  wrongfully  taken  and  appropriated 
said  order  and  warrant,  and  the  proceeds 
Ihereof,  to  their  use;  and  that  by  reason 
of  the  foregoing  plaintiff  is  entitled  to  re- 
cover from  the  said  defendants  said  sum 
of  f 528.95,  so  as  aforesaid  wrongfully  ap- 
propriated and  allowed  to  said  defend- 
ants, together  with  an  additional  amount 
equal  thereto  on  account  of  the  wrongful 
taking  thereof  and  the  refusal  of  said  de- 
fendants to  return  and  refund  said  order 
and  warrant,  or  the  amount  of  money 
thereby  appropriated,  on  demand  duly 
made. 

"Wherefore  plaintiff  prays  judgment 
against  the  said  defendants,  J.  '^'.  Bush 
and  the  First  National  Bank  of  Lamed, 
Kan.,  for  the  sum  of  f31,057.90,  with  six 
percent,  interest  thereon  from  the  15th  day 
of  March,  1889,  and  for  costs  of  this  action." 

On  filing  the  petition  a  summons  was 
issued  by  the  clerk  of  the  district  court  ol 
Kearney  connty  to  the  sheriff  of  Pawnee 
county,  and  there  served  upon  each  of  the 
defendants.  Afterwards  a  judgment  was 
rendered  by  default  against  each  of  the  de- 
fendants, as  follows:  "It  is  therefore  con- 
sidered, ordered,  and  adjudged  that  the 
plaintiff,  the  board  of  connty  commission- 
ers of  Kearney  county,  Kan.,  do  have  and 
recover  of  and  from  the  defendants,  J.  W. 
Bush  and  the  first  National  Bank  of  Lar- 
ned,  Kan.,  the  total  sum  of  $31,213.18,  with 
interest  thereon  at  six  per  cent,  per  annum 
from  this  date  until  paid,  and  for  all  costs 
of  this  action,  taxed  at  f  13.91,  and  hereof 
let  execution  Issue."  The  defendants,  at 
the  same  term  of  the  court,  appearing  spe- 
cially for  the  purpose  of  the  motion  only, 
moved  to  vacate  and  set  aside  the  judg- 
ment, for  the  following  reasons :  "  First, 
that  the  court  had  no  jurisdiction  of  the 
subject-matter  of  this  action;  second, 
that  it  had  no  jurisdiction  of  the  persons 
of  the  defendants,  or  either  of  them  ;  third, 
that  neither  of  said  defendants  ever  ap- 
peared in  said  action,  and  that  the  sum- 
mons in  said  action  was  served  upon  them 
In  Pawnee  county.  Kan.,  as  will  fully  ap- 
pear from  the  records  and  files  in  said 
cause;  /ourtA,  that  said  judgment  is  ab- 
solutely void  upon  the  face  of  the  record, 
as  no  appearance  was  ever  made  in  said 
cause  or  summons  served  upon  said  de- 
fendants, or  either  of  them,  in  Kearney 
county,  Kan.,  as  appears  fully  from  the 
record  in  said  cause. "  The  court,  having 
heard  the  motion,  sustained  the  same,  and 
the  plaintiff  brings  the  case  to  this  court 
for  review. 

Ady  Jt  NieboleoB,  J.  A.  Wilson,  and  J. M. 
Jolinson,  for  plaintiff  in  error.  C.  N.  Ster^ 
ry,  for  defendants  In  error. 

HoRTOx,  I'.  J.,  (after  stating  the  facts  as 
ubove.)    This  was  an  action  commenced 
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In  Kearney  county  by  the  board  of  com- 
misBlonera  of  that  county  aj;ainHt  J.  W. 
Rush  and  the  First  National  Bank  of  Lar- 
ned,  under  section  39,  c.  25,  of  the  act  relat- 
ing  to  counties  and  county  officers.  The 
section  reads:  "All  fees,  coHts,  or  other  al- 
lowances, or  any  fees  obtained  from  or  al- 
lowed against  any  county,  when  the  same 
are  not  authorized  bylaw,  and  not  refund- 
ed on  demand,  may  be  recovered  back  in 
a  clril  action,  in  the  name  of  the  proper 
county,  in  any  court  of  competent  juris- 
diction ;  and  on  the  rendering  of  the  judg- 
ment in  any  such  case  the  justice,  or  the 
court  rendering  the  same,  shall  add  one 
hundred  per  cent,  to  the  same,  to  go  to  the 
county,  and  also  a  fee  of  ten  dollars  if  in  a 
Justice's  court,  and  twenty-five  dollars  if 
In  the  district  court,  to  go  to  the  county 
attorney  or  other  person  prosecuting  the 
same. "  Gen.  St.  1889,  par.  1658.  A  sum- 
mons was  issued  by  the  clerk  of  the  dis- 
trict court  of  Kearney  county  to  the  slieriff 
of  Pawnee  county,  and  served  in  that 
county  on  each  of  the  defendants.  Judg- 
ment was  rendered  upon  default  against 
each  of  the  defendants  for  $31,213.18. 
This  Judgment  was  subsequently  set  aside 
by  the  district  court,  upon  the  ground 
that  the  court  had  no  Jurisdiction  of  the 
defendants,  or  either  of  them.  Tills  pro- 
ceding  has  been  brought  to  reverse  the  rul- 
ing of  the  district  court. 

It  is  claimed  by  the  plaintiff  that  the  ac- 
tion in  the  court  below  was  for  the  re- 
covery of  a  penalty  imposed  by  statute; 
therefore,  that  the  action  was  properly 
brought  In  Kearney  county,  and  the  serv- 
ice of  the  summons  properly  made  in  Paw- 
nee county.  Section  48,  Civil  Code.  At 
most,  the  action  is  prosecuted  to  recover 
illegal  allowances,  and  a -penalty.  The 
penalty,  if  any,  follows  as  an  incident  to 
the  recovers'  of  the  Illegal  allowances.  An 
action  could  not  be  brought  under  the 
statute  for  the  penalty  only,  nor  could  an 
action  under  the  statute  be  brought  for 
the  recovery  merely  of  the  attorney's  fee. 
There  must  be  a  verdict,  or  general  find- 
ing, for  a  specific  amount,  before  100  per 
cent,  can  be  added.  The  illegal  fees,  costs, 
or  other  allowances  sued  for  must  first  be 
ascertained,  and  then,  on  the  rendering  of 
the  Judgment  for  such  illegal  fees,  costs,  or 
other  allowances,  it  is  the  duty  of  the  court 
to  add  100  per  cent,  to  the  same.  If  tlie 
action  is  before  a  Justice,  an  attorney's  fee 
of  $10  must  be  added.  If  the  action  Is 
pending  in  the  district  court,  an  attorney's 
fee  of  $25  must  be  added.  Tlje  action, 
therefore,  in  our  opinion,  is  not  merely  for 
the  recovery  of  a  penalty  imposed  by 
statute,  but  is  an  action  for  the  recovery 
of  illegal  fees,  costs,  or  other  allowances, 
and  when  such  fees,  costs,  or  other  allow- 
ances are  determined  by  a  verdict  or  find- 
ing, the  court  is  to  add  100  per  cent,  and 
the  attorney's  fees  prescribed.  Theaction, 
therefore,  does  not  come  strictly  within 
the  provisions  of  said  section  48.  Under 
the  statute  the  cause  of  action  or  subject- 
matter  must  all  be  for  the  recovery  of  a 
penalty.  We  cannot,  and  ought  not  to, 
extend  the  terms  of  the  section  to  em- 
brace cases  not  within  its  language.  While 
the  percent,  to  beaddod  isa  large amouut, 
the  principal  is  the  same  as  if  only  one  or 


more  per  cent,  were  to  be  added,  and  the 
action  is  no  more  for  a  penalty  than  it 
only  a  small  per  cent,  in  place  of  100  per 
cent,  wei-e  to  be  added  on  the  rendering 
of  the  Judgment.  The  district  court,  in 
rendering  judgment,  had  no  jurisdiction 
over  either  of  the  defendants,  and  therefore 
committed  no  error  in  subsequently  va- 
cating the  same.  Section  55,  Civil  Code. 
It  an  action  could  have  been  brought,  or 
had  been  brought,  for  the  recovery  of  the 
penalty  only,  a  different  question  would 
be  presented.  It  is  urged  that  the  peti- 
tion is  fatally  defective.  In  view  of  the 
conclusion  we  have  reached,  we  need  not 
decide  this  now.  We  would  suggest,  how- 
ever, that,  if  the  action  is  prosecuted,  it 
would  be  better  if  the  petition  is  amended 
so  as  to  expressly  allege  that  the  money 
was  drawn  from  the  county  treasurer np- 
on  the  orders  or  warrants  of  the  board  of 
county  commissioners,  or  that  the  orders 
or  warrants  were  refunded  into  county 
bonds.  The  Judgment  of  the  district 
court  will  be  affirmed.  AH  the  justices 
concurring. 


Oswego  Tp.  et  al.  v.  Anderson  et  al. 
{Supreme  Court  of  Kantaa.    July  S,  1890.) 

Municipal  Bonds— Towssnip — City  Detached — 
Apportionment  bt  Contbact. 
1.  The  villago  of  Oswego,  situated  within  and 
lomtinga  part  ol  the  township  of  Oswego,  Labette 
county,  undertook,  in  1871,  to  incorporate  as  a  city 
of  tho  second  class,  under  chapter  39^  Laws  1871, 
which  was  an  unconstitutional  and  void  act.  Aft- 
erwards, city  officers,  except  city  assessor,  were 
elected  within  the  city,  and  the  inhabitants  there- 
of exercised  many  of  the  privileges  and  performed 
many  of  tho  duties  provided  and  imposed  by  law  up- 
on cities  of  the  second  class.  The  township  elec- 
tions, however,  were  held  within  the  city  in  1871, 
1873,  and  1873,  and  tho  jieople  of  the  city  participated 
in  tho  elections,  and  voted  for  the  election  of  town- 
ship officers,  and  upon  all  other  questions  submitted 
at  such  elections.  Ko  city  assessor  was  chosen  dur- 
ing the  years  1871  and  lti72,  but  the  inhabitants  of 
tho  city  joined  with  the  people  of  the  township,  and 
selected  a  township  trustee,  who  assessed  tho 
property  of  the  township  and  city,  and  tho  trustee 
and  assessor  thus  chosen  was  a  resident  of  tho 
city.  The  township  ofBcers  for  the  years  1871  and 
1872  were  residouts  and  citizens  of  the  town  at 
the  time  of  their  election,  and  continued  as  such 
during  their  terms  of  office.  Persons  resident 
within  the  town  were  candidates  for  township 
officers  against  persons  residing  outside  of  the  lim- 
its of  the  town,  and  in  some  cases  defeated  the 
oatsiiie  candidates  at  the  township  elections.  Dur- 
ing the  years  1871  and  1872  a  largo  amount  of 
township  bonds  were  voted  and  issued  in  aid  of 
railroads,  and  the  petitions  for  tho  bond  elections 
were  signed  by  the  inhabitants  of  the  town,  and 
they  were  largely  instrumental  in  calling  tho 
elections  and  in  voting  the  bonds  upon  the  town- 
ship. The  voting  place  and  precinct  for  all  these 
township  elections  were  within  the  corporate  lim- 
its of  the  city.  In  June,  1880,  the  people  of  tho 
city  tool!  steps  to  organize  Oswego  as  a  city  of  the 
second  class,  and  perfected  the  organization  under 
the  general  law.  Held,  that  the  act  of  1871,  un- 
der which  the  city  attempted  to  incorporate,  fur- 
nished no  authority  for  a  separation  of  the  city 
from  the  township;  and,  further,  that  the  at- 
tempted organization,  and  tho  steps  and  acts  done 
and  performed  by  tho  people  of  the  city,  did  not 
create  such  a  de  facto  municipality  as  will  sepa- 
rate it  from  the  township,  and  release  the  i>eopie 
therein  from  the  bonds  which  they  assisted  in 
voting  upon  the  township;  nor  are  they  relieved 
from  the  payment  of  funding  bonds  issued  by  the 
township  to  cancel  and  satisfy  the  boaia  orig- 
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isBlIy-  issued,  although  {ha  people  ol  tbe  city  took 
no  part  in  the  funding  operations.  Brown  t. 
Milliken,  42  Kan.  769,  23  Pac.  Bep.  167. 

2.  A  contract  between  the  cityofiScera  and  the 
township  officers,  and  to  which  the  holders  of  the 
bonds  were  not  parties,  adjusting  the  bonded  debt 
between  the  cit^  and  the  township,  and  stipulat- 
ing that,  upon  payment  of  a  certain  sum  of  money 
by  the  city  to  the  township,  the  city  will  be  re- 
leased from  the  Hen  of  such  bonds,  and  from  tax- 
ation to  pay  the  same,  is  unauthorii.ed  and  void, 
and  will  not  prevent  a  levy  of  taxes  upon  the 
property  of  the  entire  territory  subject  to  taxation 
for  the  payment  of  such  bonds  in  acoordance  with 
law. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Labette 
county ;  John  N.  Ritteh,  Judge. 

Action  brought  by  J  oeeph  Anderson  and 
many  other  clttcens  and  tax-payers  ot  the 
city  of  Oswego  to  enjoin  the  collection  of 
taxes  levied  upon  their  property  sitaate 
within  the  corporate  limits  ol  the  city  of 
Oswego.  The  petition  is  in  three  counts. 
The  flrstcount  is  for  an  injunction  against 
a  ten-mill  tax  levied  to  pay  interest  on 
$78,000  of  funding  bonds  issued  by  Oswego 
township:  the  second  seeks  to  enjoin  a 
six-mill  tax  levied  to  pay  interest  on  f46,- 
000  of  funding  bonds  Issned  by  the  town- 
ship :  and  the  third  is  for  an  injunction 
against  a  three-mill  tax  levied  to  pay  in- 
terest on  $20,000  ot  the  funding  bonds  of 
the  township.  It  is  alleged  that  thebonds 
were  Issued  when  the  city  of  Oswego  was 
not  a  part  of  the  township,  and  the  plain- 
tiffs allege  that  their  property  within  the 
city  is  not  liable  for  the  payment  of  the 
bonds,  and  that  the  taxes  levied  for  that 
purpose  are  illegal.  After  the  issues  had 
been  closed  by  answer  and  reply,  the  cause 
was  submitted  to  the  court  upon  a  state- 
ment of  facts  agreed  upon  between  the  par- 
ties, which  is  as  follows : 

"  (1)  The  township  of  Oswego  was  duly 
organised,  as  one  of  the  municipal  town- 
ships of  Labette  county,  in  the  year  1867, 
and  as  so  organized  Included  within  the 
incorporated  limits  all  the  following  terri- 
tory, to-wit :  Commencing  at  the  Intersec- 
tion of  the  north  line  of  the  congressional 
township  83  south,  with  the  east  tine  of 
Labettn  county;  running  thence  south, 
along  the  east  line  of  said  county,  to  the 
south  line  of  said  congressional  township; 
thence  west,  to  the  west  line  ot  range 
22  east;  thence  north,  to  the  north  line  of 
said  congressional  township;  thence  eaot 
to  the  place  of  beginning. 

"  (2)  That  on  February  8, 1870,  the  In- 
habitants of  a  portion  of  the  territory  of 
said  township,  to-wit,  the  south-eastquar- 
ter  of  the  north-west  quarter,  the  south- 
west quarter  of  the  north-east  quarter, 
the  east  halt  of  the  south-west  quarter, 
and  the  south-east  quarter  of  section  16, 
and  the  south-west  quarter  ot  section  15, 
and  the  north  half  of  the  north-east  quar- 
ter of  section  21,  all  in  township  33  south, 
range  21  east,  became  and  were  duly  in- 
corporated as  a  town  or  village,  under  the 
provisions  of  chapter  108,  Gen.  St.  1868. 

'•(3)  That  on  the  1st  day  ot  July,  1870. 
there  M-as  issued  by  the  proper  county  of- 
ficers, for  and  in  behalf  ol  Oswego  town- 
ship, one  hundred  bonds,  for  $1,000  each, 
aggregating  $100,000,  bearing  interest  at 
7  per  cent,  per  annum,  payable  annually. 


which  bonds  were  issued  to  payment  of  a 
subscription  ot  said  township  to  the  cap^ 
Ital  stock  ot  the  Missouri,  Kansas  and 
Texas  Railroad  Company,  under  the  pro- 
visions of  chapter  90  of  the  Laws  ot  1870, 
and  pursuant  to  an  election  held  in  said 
township  on  the  17th  day  of  May,  1870,  at 
which  the  question  as  to  whether.said  sub- 
scription should  be  made  and  bonds  is- 
sued was  submitted  to  the  voters  of  said 
township. 

"  (4)  That  on  the  15th  day  of  October, 
1872,  said  township  issued  twenty  bonds, 
of  $1,000  each,  aggregating  $20,000  for  the 
purpose  of  securing  the  building  of  two 
bridges  across  the  Neosho  river  in  said 
township,  which  bonds  bore  interest  at 
the  rate  of  ten  per  cent,  per  annum,  pay- 
able semi-annually.  Said  bonds  were  is- 
sued under  the  provisions  of  chapter  68  of 
the  Laws  of  1872,  and  pursuant  to  an  elec- 
tion held  on  the  30th  day  of  July,  1872,  at 
which  the  question  as  to  whether  said 
bonds  should  be  issued  was  submitted  to 
the  qualified  electors  ot  said  township. 

"  f 6)  That  on  the  2d  day  of  September, 
1872,  there  was  issued  by  the  proper  coun- 
ty officers,  lor  and  in  behalf  of  said  town- 
ship, eighty  bonds,  ot  $1,000  each,  aggre- 
gating $80,000,  bearing  Interest  at  the  rate 
of  10  per  cent,  per  annum,  payable  semi- 
annually, which  bonds  were  issued  in  pay- 
ment of  a  subscription  of  said  township 
to  the  capital  stock  of  the  Memphis,  Car- 
thage and  Northwestern  Railroad  Com- 
pany, under  the  provisions  of  Chapter  68 
of  the  Laws  of  1872.  That  only  $30,000  or 
thereabouts  ot  these  bonds  were  ever  de- 
livered. The  residue  were  placed  In  escrow, 
and  It  is  claimed  by  the  township  that  the 
terms  of  the  escrow  have  not  been  com- 
plied with,  and  said  bonds  have  not  been 
delivered.  That  there  was  no  election 
held  in  said  township  directly  authorizing 
the  subscription  of  stock  and  issuance  of 
bunds  to  the  Memphis,  Carthage  and 
Northwestern,  but  on  the  20th  da.y  of  De- 
cember, 1871,  there  was  an  election  held 
authorizing  the  subscription  of  the  same 
amount  ot  stock  and  the  issuance  of  the 
same  amount  of  bonds  to  the  State  Line, 
Oswego  and  Southern  Kansas  Railroad 
Company,  which  company  assigned  all  of 
Its  rights,  subscriptions,  and  franchises  to 
the  Memphis,  Carthage  and  Northwestern 
Railroad  Company;  and  It  is  claimed  by 
the  parties  instrumental  In  having  said 
bonds  issued  that  so  long  as  the  amount 
was  the  same,  and  the  company  proposed 
to  build  the  road  on  the  same  line,  and 
was  the  assignee  of  the  former  company, 
that  no  new  election  was  necessary,  and 
the  bonds  were  accordingly  issued. 

"  (6J  That  at  the  time  the  elections  were 
held,  as  set  forth  in  paragraphs  3,  4,  and 
five  hereof,  the  usual  and  only  voting  place 
and  precinct  for  said  township  was  with- 
in the  corporate  limits  of  said  village  or 
city  ot  Oswego,  the  inhabitants  of  which 
participated  in  and  voted  at  eai:h  ot  said 
elections.  That  the  inhabitants  of  said 
village  were  generally  in  favor  ot  the 
propositions  submitted  at  said  elections, 
signed  the  petitions  therefor,  and  were 
largely  instrumental  In  calling  the  elec- 
tions, and  carrying  them  in  favor  of  the 
propositions  submitted. 


Digitized  by 


Google 


488 


PACIFIC  KEPORTEtl,  Vol  24; 


(Efto. 


"(7)  That  for  many  years  no  Interest 
bas  been  paid  on  any  of  the  bonds  men- 
tioned, except  about  $1,200  upon  a  Judg- 
ment which  had  been  rendered  for  interest 
upon  the  bridge  bonds  mentioned ;  the 
citizens  u(  the  township,  aided,  advised, 
and  encouraged  by  the  citizens  of  Oswego 
city,  contesting  in  the  courts  the  validity 
of  each  ol  tlie  different  issues  of  bonds  men- 
tioned. That  all  of  said  bondspassed  into 
the  hands  of  persons  who  claimed  to  be 
Innocent  holders  thereof  for  value,  and 
■numerous  judgments  were  rendered  in  the 
circuit  court  of  the  United  States  for  the 
district  of  K  ansas  against  the  township  for 
Interest  that  had  accrued  and  matured 
upon  each  of  the  several  Issues  of  bonds 
described.  That  in  March,  1885,  the  in- 
debtedness of  said  township  on  account 
of  said  bonds  and  accrued  interest.  Includ- 
ing Judgments  for  unpaid  interest,  amount- 
ed to  $350,000  or  more. 

"(8)  That  on  the  2d  day  of  March,  1885, 
for  the  purpose  of  funding  and  canceling 
a  portion  of  said  indebtedness,  said  town- 
ship issued  the  $78,000  in  bonds  described 
in  the  petition,  of  which  $48,000  were  is- 
sued to  compromise  and  cancel  more  than 
$13u,000  of  the  Indebtedness  outstanding 
against  said  township,  on  aecount  of  said 
Missouri,  Kansas  and  Texas  Railroad 
bonds  mentioned  in  the  third  paragraph 
hereof,  and  $30,000  for  the  purpose  of  com- 
promising and  canceling  more  than  $90,- 
000  of  the  indebtedness  outstanding  against 
said  township  on  account  of  the  Memphis, 
Carthage  and  Northwestern  Railroad 
bonds  mentioned  In  the  fifth  paragraph 
thereof.  That  said  bonds  were  issued  in 
compliance  with  the  provisions  of  chapter 
170  of  the  Session  Laws  of  1881,  as  amend- 
ed by  chapter  157  of  the  Session  Laws  of 
18S3. 

"  (9)  That  for  the  purpose  of  compromis- 
ing and  canceling  the  indebtedness  exist- 
ing against  said  township  on  account  of 
said  bridge  bonds,  and  twool  said  Missou- 
ri, Kansas  and  Texas  bonds,  which, Includ- 
ing accrued  Interest  and  judgments  there- 
on, amounting  to  $63,000  or  more,  said 
township,  on  the  1st  day  of  August,  1887,  is- 
sued its  bonds  to  the  amount  of  $50,000,  of 
which  $4,000  have  been  paid,  and  the  resi- 
due of  which  are  the  $4u,000  of  bonds  men- 
tioned in  the  second  cause  of  action  in  the 
petition.  That  said  bonds  were  used  in 
compromising  and  canceling  the  indebted- 
ness existing  against  the  said  township 
on  account  of  said  bridge  bonds,  and  on 
account  of  two  of  the  Missouri,  Kansas 
and  Texas  Railroad  bonds  hereinbefore 
described. 

"(10)  That  for  the  purpose  of  compro- 
mising and  canceling  another  portion  of 
the  indebtedness  existing  against  said 
township  on  account  of  a  judgment  ren- 
dered against  It  on  a  portion  of  the  Mis- 
souri, Kansas  and  Texas  Railroad  bonds 
before  mentioned,  amounting  to  about 
$45,000,  said  township,  on  tlie  Ist  day  of 
January,  18SS,  Issued  $20,000  In  bonds, 
which,  together  with  about  $2,700  in  mon- 
ey paid  by  said  township,  w»>re  used  for 
the  purpose  of  compromising  said  Judg- 
ment, and  which  are  the  bonds  mentioned 
In  the  third  cause  of  action  In  the  i)etltlon ; 
it   being  agreed  at  the  time,  as  a  part  of 


said  compromise,  by  the  trustees  of  said 
township,  that  if  default  was  made  In  the 
payment  of  any  of  the  installmenta  of  in- 
terest maturing  on  said  funding  bonds  or 
the  principal  thereof,  then  that  said  Judg- 
ment should  be  In  full  force  and  effect 
against  said  township.  Said  Judgement 
was  taken  against  said  township  by  a 
confession  of  judgment  made  by  G.  A. 
Cooper,  township  trustee,  upon  bonds,  a 
portion  of  which  were  not  due  at  the  time 
said  Judgment  was  talcen.  The  Judgment 
creditor  in  whose  favor  said  judgmeat 
was  taken  was  Geo.  S.  C.  Dow,  who  has 
since  died,  and  proceeding's  are  now  pend- 
ing to  revive  said  judgment  in  the  name  of 
his  executrix. 

"(11)  That  t>efor«  the  bonds  mentioned 
in  paragraphs  9  and  10  were  Issued,  elec- 
tions were  held  In  said  township  as  then 
constituted,  at  which  the  question  as  to 
whether  said  funding  bonds  should  be  is- 
sued or  not  was  submitted  to  the  qnallfled 
electors  of  said  township,  which  election 
in  each  case  resulted  In  favor  of  the  issue 
of  said  bonds  by  the  majority  required  by 
law,  and  said  bonds  were  Issued  In  all  re- 
spects In  compliance  with  the  law,  and  are 
valid  and  outstanding  obligations  against 
said  township.  None  of  the  citizens  or  in- 
habitants of  the  city  of  Oswego  took  part 
In  the  elections  mentioned  in  this  para- 
graph. 

"(12)  That  In  March,  1871,  the  authori- 
ties of  the  village  or  city  of  Oswegocaused 
to  be  taken  the  steps  prescribed  by  section 
one,  c.  59,  of  the  Laws  ol  1871,  and  on  the 
16th  day  of  the  same  month,  and  within 
twenty  days  after  the  presentation  of  the 
petition  required  by  said  act,  enacted  an 
ordinance  dividing  the  city  Into  wards, 
and  providing  for  holding  an  election  as 
provided  by  section  two  of  said  act.  Said 
election  was  held  cm  the  first  Monday  in 
April,  1871,  and  at  each  city  elet;tion  since 
that  time  said  city  has  claimed  the  right 
to  and  has  elected  the  officers,  (not  Includ- 
ing city  assessors,)  and  has  exercised  many 
of  the  privileges  and  performed  many  ot 
the  dnties  provided  or  Imposed  by  law  up- 
on cities  of  the  second  class.  That  the 
territory  claimed  by  said  city  as  included 
within  Its  incorporate  limits  under  this 
incorporation  is  described  as  follows: 
All  the  territory  hereinbefore  described  in 
paragraph  second.  That  in  1873  ordinan- 
ces wereenacted  by  said  city  purporting  to 
add  to  the  city  limits  the  following  terri- 
tory: The  west  half  of  the  south-west 
one-fourth  of  section  16,  and  thenorth-east 
one-fourth  of  the  north-west  one-fourth 
of  the  north-west  one-fourth  of  section 
21,  all  in  township  38,  range  21,  Labette 
county,  Kan.  That  in  1880  ordinances 
were  enacted  by  said  city  purporting  to 
add  to  said  city  the  following  territory, 
to- wit:  The  south-east  one-fourth  of  sec- 
tion 17,  and  commencing  at  the  south-east 
corner  of  the  sonth-west  one-fourth  of  sec- 
tion 17,  thence  north  SO  rods,  thence  west 
76  rods,  thence  south  80  rods,  thence  east 
76  rods,  to  the  point  of  beginning;  the 
west  one-half  of  the  north-east  one-fourth 
of  section  20;  the  north  half  of  the  north- 
west one-fourth  of  section  21 ;  the  north 
half  of  the  south-west  quarter  of  the 
north-east  quarter  of  section21 ;  thenorth 
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ooe-balf  oftbe  north-wwt  one-fourth  of 
section  22,  commencing  at  the  south-east 
corner  of  lot  3,  section  15,  thence  north  6 
rods,  thence  west  80  rods,  thence  south 
8  rods,  thence  east  80  rods,  to  place  of  he- 
ginning;  all  of  lot  2  in  section  16  lying 
west  of  the  county  road,  running  from 
Commercial  street,  In  the  city  of  Oswego, 
to  the  Neosho  river  bridge;  the  south-east 
one-Iourth  of  the  north-west  one-fourth 
of  section  16;  and  the  south  one-half  of  the 
south-west  one-fourth  of  the  north-west 
one-fourth  of  section  16,— -all  in  township 
38,  range  21.  That  in  1881  ordinances  were 
passeil  purporting  to  add  to  said  city  the 
following  territory :  Lot  No.  3  in  section 
15,  and  lot  No.  2  in  section  16,  8,11  In 
township  83,  range  21.  That  the  proceed- 
ings of  the  city  council  show  that  a  city 
assessor  was  appointed  in  1872  and  in 
1873.  and  that  since  that  time  the  city  has 
appointed  an  assessor  each  year;  and, 
further,  that,  since  and  including  the  year 
1872,  the  city  of  Oswego  has  had  a  board 
of  education  and  a  police  Judge. 

"(13)  That  the  township  elections  for 
the  years  1870, 1871, 1872,  and  1873  were  held 
in  said  city,  and  within  the  territory  de- 
scribed in  the  second  and  twelfth  para- 
graphs hereof,  the  inhabitants  of  said  city 
participating  and  voting  at  such  elections 
for  township  officers,  and  on  all  other 
questions  submitted  at  such  elections,  and 
citizens  residing  in  said  city  were  elected 
to  several  of  the  township  offices  tor  three 
years,  and  served  ns  such.  That  C.  F. 
Winton,  T.  E.  Clark,  and  H,  P.  Newlon 
were  elected  to  the  ofOces  of  township 
trustee,  treasurer,  and  clerk,  respectively, 
of  said  township,  nt  the  election  held  in 
April.  1871,  and  qualified  and  served  as 
such  officers ;  the  said  T.  E.  Clark  and  H. 
B.  Newlon  at  the  time  of  said  election, 
and  during  their  entire  term  of  office,  re- 
siding within  and  beingcitizens  of  said  city. 
That  Joseph  Nelson,  H.  L.Woodford,  and 
Andy  Monfort  were  elected  to  the  offices 
of  township  trustee,  treasurer,  and  clerk, 
respectively,  of  said  township  for  the  year 
1S72,  and  qualified  and  served  as  such;  all 
of  said  officers  at  the  time  of  said  election 
and  during  their  entire  term  of  office  resid- 
ing within  and  being  citizens  of  said  city. 
That  in  several  cases  the  persons  named 
were  candidates  for  said  offices  against 
persons  residing  outside  of  the  limits  of 
said  city,  and  defeated  such  outside  can- 
didates at  the  election  held  in  said  city  as 
aforesaid.  That  for  the  years  1871  and 
1872  said  city  had  no  city  assessor,  the  terri- 
tory included  therein  being  assessed  by  the 
trustee  of  said  township. 

"  (14)  That  in  May  or  June,  1880,  the  ter- 
ritory described  in  the  second  paragraph 
hereof,  togetlier  with  some  adjacent  terri- 
tory which  was  added  thereto  from  the 
township,  attained  a  population  of  two 
thousand  or  more,  which  fact  w^as  duly 
ascertained  and  certified  to  the  goveror  of 
this  state,  who  thei*eup<m,  to-wit,  on  the 
18th  day  of  J  one,  18S0,  by  public  procla- 
mation, declared  said  city  subject  to  the 
provisions  of  the  act  governing  cities  of 
the  second  class,  being  chapter  100  of  the 
Laws  of  1872. 

"(1.5)  That  a  short  time  before  the  $20,- 
000  in  bonds  described  in  the  tenth  para- 


graph hereof  were  voted  and  issued,  to- 
wit,  on  the  20th  day  of  August,  1887,  the 
question  having  been  raised  as  to  whether 
the  city  waA  or  would  be  liablefor  funding 
bonds  issued  by  the  township,  an  instru- 
ment in  writing  was  executed  by  the  offi- 
cers of  the  city  and  township,  a  copy  of 
which  is  hereto  attached,  marked  'A,'  and 
made  a  part  hereof. 

"  (16)  That  on  the  1st  day  of  July,  1887, 
the  officers  of  Oswego  township,  and  the 
mayor  aud  clerk  of  the  city  of  Oswego,  ex- 
ecuted the  instrument  attached  to  the 
amended  reply,  and  made  a  part  hereof. 

"(17)  That  on  the  3d  day  of  January, 
1888,  the  city  of  Oswego  paid  to  Oswego 
township  the  sum  of  $2,060,  on  account  of 
the  $23,760  mentioned  in  said  instrument, 
but  since  that  time  said  city  has  not  made 
any  further  payments  on  account  thereof. 

"(18)  That  tuxes  were  levied  for  the 
years  1875, 1876,  and  1877  on  all  the  prop- 
erty In  Oswego  township  and  city  to  pay 
the  interest  which  had  accrued  on  the 
bridge  bonds  mentioned  in  the  fifth  para- 
graph thereof,  and  for  the  year  1875  to  pay 
a  Judgmentorjudgmentsforlnterest  there- 
on, which  taxes  were  paid  by  the  plain- 
tiffs in  so  far  as  they  then  owned  taxable 
property  in  said  city  for  those  years,  and 
by  all  other  tax-payers  therein. 

•'(19)  That  for  ten  years,  to-wit,  from 
1877  to  1887,  the  township  of  Oswego  had 
no  qualified  or  acting  township  officers, 
the  township  being  assessed  by  the  so- 
called  assessor  appointed  by  the  board  of 
county  commissioners  of  said  county;  and 
the  funding  operations  during  the  period 
prior  to  1887  were  conducted  by  an  agent 
or  agents  appointed  for  that  purpose. 
That  C.  M.  Condon  acted  tor  several 
years  with  others  in  that  capacity.  In 
1883  the  said  C.  M.  Condon,  J.  B.  Draper, 
A.  T.  Shrout  were  such  agents;  the  first 
named  being  at  all  times  a  citizen  of  the 
city  of  Oswego,  and  during  a  portion  of 
the  time  he  was  so  acting  being  the  mayor 
of  said  city. 

"  (20)  That  the  defendant  W.  H.  Porter 
was  and  is  the  duly-qualified  and  acting 
treasurer  of  Labette  county.  That  as 
such  be  was  about  to  collect  the  taxes 
mentioned  In  the  petition.  That  all  the 
plaintiffs  are  the  owners  of  taxable  prop- 
erty within  the  limits  of  the  city  of  Oswe- 
go, and  that  the  taxes  mentioned  in  the 
petition  were  levied  for  the  purpose  of 
paying  the  interest  maturing  on  the  bonds 
described  in  paragraphs  8,  9,  and  10  here- 
of, and  that  such  taxes  are  liens  and 
charges  upon  the  property  owned  by  said 
plaintiffs  in  said  city. 

"(21)  That  the  term  'village,'  'city,'  or 
'incorporation,' as  used  In  the  sixth  or  any 
of  the  paragraphs  hereof, shall  not  be  held 
or  construed  asinany  manneraffectlng  the 
question  as  to  whether  the  city  of  Oswego 
was  or  was  not  at  such  times  a  city  of  the 
second  class.  The  question  as  to  such  in- 
corporation shall  be  determined  from  the 
facts  stated,  and  not  from  the  name  or 
term  depignating  such  city  or  village. 

"(22)  The  parties  are  to  have  the  right 
to  introduce  such  proof  as  they  may  de- 
sire wmcerning  tlie  matters  stated  in  par- 
agraph 12  and  paragraph  4,  and  as  to  any 
other  not  herein  agreed  upon. 
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"(23)  The  parties  reserve  the  rlRht  to 
object  to  the  relevancy  and  materiality  ot 
the  facts  herein  agreed  upon." 

During  the  progresB  of  the  trial  the  par- 
ties in  open  court  made  other  admissions 
of  fact,  as  follows:  "It  Is  admitted  that 
Since  the  year  1873  there  has  been  a  city 
assessor  appointed  by  the  city  of  Oswego. 
It  is  admitted  that  In  the  year  1888  the 
taxes  were  levied  as  alleged  In  the  pe- 
tition. That  said  city  included  within  its 
corporate  limits  all  the  territory  described 
in  the  petition  as  being  within  the  corpo- 
rate limits  ot  said  city.  It  is  admitted  by 
both  parties  there  was  an  agreement  of 
a  certain  character  entered  into  between 
the  city  and  township,  a  copy  of  which  is 
set  up  in  the  reply,  and  also  set  up  In  the 
findings  of  fact  with  reference  to  the  set- 
tlement of  what  are  known  as  the  'Bolles' 
and  'Bolles  Claims.'  It  is  admitted  that 
In  the  years  1870,  '71,  '72,  and  '73,  the 
assessed  valuation  oF  the  property  now 
claimed  by  the  plaintiffs  to  be  the  city  ot 
Oswego,  and  the  property  outside  of  the 
city  of  Oswego  In  Oswego  township,  was 
about  the  same.  That  since  that  time  the 
property  within  said  city  has  materially 
increased  In  value,  and  Is  now,  and  at  the 
time  of  the  making  of  the  levy  complained 
of  in  this  case  was,  largely  increased  over 
the  valuation  at  the  time  before  stated, 
and  Is  and  was  at  the  time  of  the  levy 
complained  of  in  this  action  largely  In  ex- 
cess of  the  value  of  the  property  within 
Oswego  township  as  then  constituted. 
That  at  the  time  of  the  first  division  of 
the  territory  as  claimed  by  the  city  the 
taxable  property  in  the  township  outside 
of  the  city  and  within  the  city  was  sub- 
stantially equal.  That  on  the  same  terri- 
tory, respectively,  at  the  last  assessment 
before  the  levy  of  the  tax  complained  of, 
the  assessed  value  of  the  same  property 
within  the  city  was  in  the  proportion  fol- 
lowing :  3-5  In  the  city  and  2-5  in  the  town- 
ship on  the  same  territory  as  on  the  first 
division  as  atthetime  of  the  first  division. 
It  Is  admitted  that  tor  the  year  1888  the  as- 
sessed value  for  Oswego  city  as  then  con- 
stituted was  more  than  double  that  of  Os- 
wego township  as  then  constituted,  and 
that  this  difference  in  value  in  favor  of  the 
city  was  made  up  partly  from  the  increase 
of  the  value  of  the  property  within  the 
city,  and  partly  from  additions  which 
were  made  to  the  city  by  taking  in  the  ter- 
ritory which  had  theretofore  been  a  part 
of  the  township. " 

After  the  cane  was  submitted,  and  on 
the  Ist  day  of  June,  1889,  the  court  was 
aboutto  announce  its  decision  In  the  case, 
when  it  suggested  that,  if  the  pleadings 
showed  a  willingness  on  the  part  of  the 
plaintiffs  to  pay  the  portion  of  the  tax 
levied  for  the  purpose  of  paying  interest 
on  $48,000  of  the  funding  bonds  Issued  to 
refund  bonds  issned  to  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  it  would 
make  the  injunction  as  to  the  balance  of 
the  tax,  and  which  had  been  levied  to  pay 
the  interest  on  $30,000  funding  bonds  is- 
sued to  fund  the  Memijhls,  Carthage  & 
Northwestern  Railway  bonds.  Issued  by 
the  township,  perpetual.  Tlie  amendment 
was  made  as  suggested,  and  the  court 
thereupon  found  that  itve-tbirteenths  ot 


the  lO-milltax  mentioned  In  the  first  canse 
of  action  Is  not  a  legal  tax  upon  property 
within  the  limits  of  the  city  of  Oswego, 
and  that  eight-thirteenths  of  thelO-mill 
tax  is  B  legal  tax  against  the  property  of 
the  plaintiffs  within  the  limits  of  the  city. 
It  further  found  that  the  taxes  described 
in  the  second  and  third  causes  of  action 
were  legal  and  valid  taxes  against  the 
property  of  the  plaintiffs,  and  against  all 
of  the  taxable  property  within  the  limits 
of  the  city  of  Oswego.  Judgment  was 
rendered  that  the  temporary  injunction 
against  the  five-thirteenths  of  the  lO-mill 
levy  should  be  made  perpetual,  and  that 
as  to  the  eight-thirteenths  of  the  10-milI 
levy,  as  well  as  the  other  taxes  complained 
of,  the  injunction  should  be  dissolved. 
Exceptions  were  taken  by  each  party  to 
the  rulings  advci-se  to  them,  and  the  case 
has  been  brought  to  the  supreme  court  for 
review,  both  parties  alleging  error. 

Kimhall  &  Osgood,  for  plaintiffs.  Mor- 
rison &  McCune,  for  defendants. 

Johnston,  J.,  (after  st&tiug  the  facts  as 
above.)  Three  classes  of  bonds  which 
have  been  Issued  by  Oswego  township, 
Labette  county,  are  Involved  in  this  ac- 
tion. The  first  is  what  is  known  as  the 
"Missouri,  Kansas  &  Texas  Railroad 
Bonds, "  issned  July  1, 1870,  in  pursuance 
of  an  election  held  May,  17, 1870;  the  sec- 
ond were  bridge  bonds,  originally  issued 
October  15, 1872,  in  pursuance  of  a  vote 
taken  July  30,  1872;  and  the  third  class 
were  the  Memphis,  Carthage  &  Northwest- 
em  Railroad  bonds,  issued  September  2, 
1872,  upon  a  vote  taken  December  20,  1871. 
The  vote  last  mentioned  authorized  the' 
Issuance  of  $80,000  of  bonds  to  the  state 
Line  &  Southern  Kansas  Railway  Com- 
pany, which  company  transferred  its 
rights,  subscriptions,  and  franchises  to 
the  Memphis,  Carthage  &  Northwestern 
Railroad  Company,  after  which,  and  up- 
on the  date  mentioned,  $30,000  of  the 
amount  voted  was  delivered  to  the  latter 
company.  The  validity  of  these  various 
classes  of  bonds  was  contested  in  the  fed- 
eral court,  and  judgments  sustaining  their 
validity  and  In  favor  of  the  holders  ot 
each  class,  were  rendered.  When  the  in- 
debtedness arising  from  the  Issuance  ot 
these  bonds  amounted  to  about  $3.'>0,000, 
the  township  compromised  and  reduced 
the  debt  to  $148,000,  and  Issued  funding 
bonds  to  that  amount  to  satisfy  and 
cancel  the  original  debt.  The  township 
of  Oswego  originally  Included  the  territory 
which  now  constitutes  the  city  ot  Oswego, 
and  In  March,  1871,  steps  were  taken  to  or- 
ganize and  incorporate  the  village  ot  Os- 
wego as  a  city  of  the  second  class  in  pur- 
suance of  the  provisions  ot  chapter  59  ot 
the  Laws  of  1871.  It  is  contended  l»y  the 
plaintiffs  below,  who  were  tax-payers  with- 
in the  city  ot  Oswego,  that  since  that  time 
Oswego  has  been  at  least  a  rfe  facto  city 
of  the  second  class,  and  that  the  territory 
now  composing  the  city  was  not  a  part  ot 
the  township  at  the  time  the  bonds  were 
issued,  and  therefore  not  liable  for  the  in- 
debtedness represented  by  them,  nor  lia- 
ble for  any  funding  bonds  based  thereon. 
Some  taxes  were  levied  upon  the  property 
within  the  village  and  collected  from  the 
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tax-poyere  thereon  after  the  attempt  to 
oi^auize  Uawego  as  a  city  of  the  second 
class,  in  1871,  but  both  the  township  and 
the  city  resisted  the  payment  of  these  bonds 
for  sereral  years,  and  until  a  compromise 
and  settlement  -was  effected,  in  1885.  The 
tax-payers  within  the  city  now  resist  the 
payment  of  the  taxes  levied  to  meet  the 
funding  bonds  issued  to  compromise  and 
cancel  the  bonds  above  mentioued,  but 
the  court  below  sustained  the  tax  levy  to 
meet  the  first  two  classes  of  bonds,— that 
is,  the  Missouri,  Kansas  &  TexaH  Bailway 
bonds  and  the  bridge  bonds ;  and  it  en- 
joined the  collection  of  the  third  class, 
namely,  the  Memphis,  Carthage  &  North- 
western bonds ;  and  of  this  latter  ruling 
the  township  complains. 

The  recent  case  of  Brown  t.  Milliken, 
42  Kan.  769,  23  Pac.  Bep.  1G7,  is  an  apt. 
and  to  a  great  extent  a  controlling,  au- 
thority in  the  present  case.  The  attempt- 
ed organization  of  the  city  of  Oswego  in 
1871,  like  that  of  Chetopa,  was  wholly 
void,  and  did  not  operate  to  create  a 
municixiality,  and  to  take  It  out  of  the 
township  of  Oswego.  Chapter  59  of  the 
Laws  of  1871,  under  which  both  Oswego 
and  Chetopa  undertook  to  incorporate, 
was  a  direct  violation  of  that  provision 
of  the  constitution,  which  prohibits  the 
legislature  from  conferring  corporate  pow- 
ers by  a  special  act.  City  of  Council  Grove. 
20  Kan.  619;  Brown  v.  Milliken,  supra.  It 
furnished  no  authority  for  a  separation  of 
the  city  as  a  municipality  from  the  town- 
ship, nor  will  it,  or  the  action  of  the  peo- 
ple thereunder,  relieve  the  tax-payers  and 
property  within  the  city  from  a  bonded 
debt  which  its  people  voluntarily  incurred 
as  a  township  debt  after  the  passage  of 
the  act.  It  is  true  that  a  corporation  or- 
ijanlzed  under  an  invalid  law  is  sometimes 
held  to  be  a  corporation  de  fhcto,  in  order 
that  justice  may  be  done  to  innocent  par- 
ties ;  but  to  sustain  the  claim  of  the  de- 
fendant in  error,  that  a  de  fHCto  organi- 
zation and  separation  from  the  township 
bad  been  perfected,  would  work  a  legal  in- 
justice. While  steps  were  taken  under  the 
void  act  to  incoi-porate,  and  in  some  re- 
spects the  people  of  the  city  acted  as  If 
their  purpose  was  to  carry  on  a  separate 
municipality,  yet  the  steps  and  acts  taken 
and  performed  did  not  create  such  a  de 
facto  municipality  as  will  separate  it  from 
the  township,  and  relieve  the  people  there- 
in from  the  debt  which  they  were  largely 
instrumental  in  voting  upon  the  town- 
ship as  it  then  existed.  A  de  facto  organ- 
ization such  as  would  separate  the  city 
from  the  township  was  not  only  not  rec- 
ognized by  the  people  of  the  township 
outside  of  the  city,  but  was  not  recognized 
and  acquiesced  in  by  the  people  within  the 
city  during  the  years  when  the  bonds  in 
question  were  voted  and  issued.  It  is 
true  that  an  election  for  the  purpose  of 
choosing  some  city  officers  was  held  in 
April,  1871,  and  that  since  that  time  the 
city  has  claimed  the  right  to  elect,  and 
has  elected,  some  of  the  officers,  and  "has 
exercised  many  of  the  privileges  and  per- 
formed many  of  the  duties  provided  or  im- 
posed by  law  upon  cities  of  the  second 
class."  They  did  many  things,  however, 
during  the  same  time,  which  wei<e  Incon- 


sistent with  the  organization  and  main- 
tenance of  a  separate  municipality.  Ttie 
people  within  the  city,  during  Jill  the  years 
from  1871  to  187.3,  Inclusive,  acted  and  vot- 
ed with  the  city  in  choosing  townsliip 
officers,  voting  township  bonds,  and  up- 
on all  other  questions  submitted  at  town- 
ship elections.  The  voting  place  and  pre- 
cinct for  said  townsliip  at  these  elections 
was  within  the  corporate  limits  of  the 
town  of  Oswego,  and  the  inhabitants  of 
the  town  signed  the  petitions  for  the  bond 
elections,  and  were  largely  instrumental 
in  calling  the  elections,  and  carrying  them 
in  favor  of  the  propositions  submitted. 
The  people  within  the  town  had  no  city 
assessor  during  the  years  1S71  and  1S72, 
but  joined  with  the  jjcoplc  of  the  entire 
township  in  selecting  a  township  trustee, 
who  assessed  the  property  of  the  town- 
ship and  town ;  and,  more  than  that,  the 
trustee  and  assessor  thus  chosen  resided 
within  the  limits  of  the  town.  The  town- 
ship treasurer  and  clerk  chosen  at  the 
election  in  1871  were  residents  of  the  (own, 
and  continued  as  such  during  their  entire 
terms  of  office;  and  the  trustee,  treasurer, 
and  clerk,  who  were  chosen  In  1872,  were 
residents  and  citizens  of  the  town  at  the 
time  of  the  election,  and  continued  as  such 
during  their  entire  terms  of  office.  It  fur- 
ther appears  that  persons  resident  witliln 
the  town  were  candidates  against  persons 
residing  outside  of  the  limits  of  the  town, 
and  defeated  the  outside  candidates  at 
the  township  elections.  In  all  these  things 
the  people  of  the  town  acted  as  though 
they  were  inhabitants  of  the  township, 
and  their  conduct  was  consistent  with 
the  theory  that  the  site  of  the  town  In 
which  they  resided  was  within  the  terri- 
torial limits  of  the  township.  It  Is  fair  to 
E resume  that  these  large  debts  would  not 
ave  been  incurred  had  it  not  been  for  the 
action  of  the  inhabitants  of  the  town. 
They  signed  the  petitions  calling  the  elec-' 
tions,  and  generally  voted  In  favor  of  the 
bond  propositions  submitted  at  such  elec- 
tions. The  people  within  the  town,  .as 
well  as  without,  proceeded  upon  the  the- 
ory that  all  theelectors  in  both  places  had 
the  right  to  vote  a  township  debt,  and 
that  the  property  of  the  entire  township, 
Including  that  of  the  town,  would  be  lia- 
ble for  Che  payment  of  such  debt.  Then, 
again,  the  peraon  who  acted  for  the  town- 
ship in  funding  the  debt  in  question  was  a 
resident  of  the  town,  and  since  the  debt 
was  funded  the  people  of  the  town  have 
contributed  to  some  extent  towards  the 
payment  of  the  funding  bonds  that  were 
issued.  Subsequently,  and  in  .Tune,  1880, 
the  people  of  the  town  took  steps  to  or- 
ganize as  a  city  of  the  second  class  under 
the  general  law,  and  thus  to  some  extent 
they  recognized  the  fact  that  no  separa- 
tion had  occurred  prior  to  that  time.  We 
are  clearly  of  opinion  that  at  the  time  the 
bonds  in  question  were  authorized  and 
issued  the  town  of  Oswego  did  not  con- 
stitute a  de  facto  city  of  the  second  class, 
such  as  separated  It  from  the  township, 
and  therefore  the  case  of  Brown  v.  Milli- 
ken, supra.  Is  an  applicable  and  controlling 
authority. 

It  appears  from  the  record  that  the  va- 
lidity of  the  bonds  originally  issued  by  the 
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township  has  been  tried  and  determined 
in  the  lederal  courts,  and  the  question 
saggesteu,  as  to  whether  the  Memphis, 
Carthage  &  Northwestern  Railway  bonds 
were  legally  issued,  is  not  before  us.  The 
bonds  passed  into  the  hands  of  persons 
claiming  to  be  innocent  holders  thereof  for 
value,  and  judgments  were  rendered 
against  the  township  for  interest  that  ac- 
crued and  matured  thereon  prior  to  the 
funding  of  the  debt.  There  waw  due  on 
these  bounds  at  the  time  they  were  funded 
about  f90,000,  but  the  representatives  of 
the  township  succeeded  in  making  a  com- 
promise which  reduced  the  debt  to  fSO.OOO. 
Under  the  authority  of  Brown  v.  Millitcen, 
supra,  and  the  cases  there  cited,  It  must  be 
held  that  the  tax  levied  upon  the  property 
within  the  city  of  Oswego  for  the  payment 
of  this  debt  was  legal,  and  the  judgment 
of  the  district  court  enjoining  its  coliection 
is  to  that  extent  erroneous. 

There  are  two  other  serious  objections 
urged  by  the  township  against  the  judg- 
ment rendered  against  the  tax,  but,  in 
view  of  the  conclusion  we  have  reached 
upon  the  merits  of  the  question,  it  is  un- 
necessary to  discuss  and  determine  tljem. 
The  defendants  la  error  complain  of  the 
judgment  rendered  against  them  dissolv- 
ing the  injunction  as  to  the  tax  levied  to 
pay  the  interest  on  the  funding  bonds  is- 
sued to  compromise  and  fund  the  Missou- 
ri, Kansas  &  Texas  Hallway  bonds  and 
the  bridge  bonds.  They  contend  that  the 
court  erred  in  Ignoring  an  agreement  made 
between  the  mayor  and  clerk  on  the  part 
of  the  city,  and  the  township  ofiBcers  in 
behalf  of  the  township.  The  agreement 
was  dated  July  1,1887,  and  by  it  the  town- 
ship agreed  to  compromise  and  settle  ¥68,- 
000  of  the  debt,  which  it  is  recited  might 
be  comproml8edfor$47,B00in  cash,  or  ?.50,- 
000  in  the  bonds  of  the  township ;  and  the 
city  officers  agreed  that  in  consideration 
of  the  township  assuming  the  payment  of 
the  ^47,500,  either  by  payment  of  cash  or 
the  Issue  of  Its  bonds,  the  city  would  pay 
$23,750  in  five  equal  installments,  which 
should  be  received  in  full  of  all  obligations 
on  the  part  of  the  city  on  account  of  the 
$63,000  indebtedness.  In  pursuance  of  this 
agreement,  and  on  January  3,  1888,  the 
city  paid  to  the  township  the  sum  of 
f  2,060,  but  no  other  or  further  payments 
have  been  made  on  account  of  the  agree- 
ment. It  does  not  appear  thatthe  mayor 
and  dork  of  theclty  were  authorized  l)y  any 
vote  of  the  people  or  the  city  council  to 
enter  into  such  a  contract,  neither  does  it 
appear  that  the  township  officers  were 
authorized  by  a  vote  of  the  people  of  the 
township  to  adjust  the  indebtedness,  or 
to  relieve  any  portion  of  the  territory  sub- 
ject to  taxation  therefor  from  the  pay- 
ment of  its  proportionate  share  of  such 
debt.  Tlie  indebtedness  was  a  lion  against 
the  projierty  of  the  township  and  city, 
and  no  authority  is  given  by  the  iegisla- 
ture  or  otherwise  for  these  subordinate  offi 
cers  to  change  the  course  of  taxation,  or 
to  shift  the  burden  of  the  debt  from  one 
portion  of  the  munlcii)altty  to  another. 
Aside  from  this,  the  creditor  wlio  held  the 
indebtedness  was  not  a  party  to  the  agree- 
ment, and  no  ai'rangement  between  the 
tax-payers  could  affect  the  right  of  the 


creditor  to  have  a  levy  extended  upon  all 
the  property  subject  to  taxation  for  the 
payment  of  his  debt.  We  think  there  was 
no  authority  whatever  in  the  officers  to 
make  the  agreement,  and  that  the  court 
properly  ignored  the  same  in  the  rendition 
of  its  judgment. 

The  further  point  Is  made  against  the 
tax  levied  to  pay  interest  on  funding 
bonds  Issued  to  compromise  and  cancel  a 
judgment  rendered  against  the  township 
on  what  were  known  as  the  "Misbonrl, 
Kansas  &  Texas  Railway  Bonds, "  and  the 
Interest  thereon.  It  appears  that  the 
township  trustee  confessed  judgment  on  a 
portion  of  the  bonds  before  they  were  due. 
The  judgment,  however,  stands  unreversed, 
and  the  funding  bonds  Issued  in  satlsfac- 
tion  of  the  judgment  and  the  debt  were  tor 
a  much  less  sum  than  the  original  debt. 
The  judgment  was  a  finality,  and,  the 
creditor  having  accepted  the  funding 
bonds,  the  judgment  is  satisfied  and  can- 
celed, and  both  the  city  and  the  township 
are  released  from  the  payment  of  the  judg- 
ment or  the  original  indebtedness  which  it 
represented.  The  funding  bonds  issued  to 
compromise  and  cancel  the  judgment  are 
binding  obligations  against  the  township, 
and  certainly  it  would  be  estopped  from 
settlngup  the  irregularity  that  a  part  of  the 
debt  was  not  due  when  the  judgment  was 
rendered ;  and,  that  being  true,  every  tax- 
payer of  the  township,  Including  the  de- 
fendants In  error,  are  likewise  estopped. 
Brown  v.  Milllken,  supra.  Further  than 
that,  all  parties  to  this  proceeding  have 
agreed  that  these  funding  bonds,  which 
were  executed  and  delivered  In  satisfaction 
of  the  judgment,  were  "issued  in  all  re- 
spects In  compliance  with  the  law,  and 
are  valid  outstanding  obligations  against 
said  township. " 

Our  opinion  is  that  the  Judgment  of  the 
Court  below  in  favor  of  the  township,  and 
dissolving  the  injunction,  is  correct,  and 
should  stand.  That  part  of  the  Judgment, 
however,  which  perpetually  enjoins  the 
levy  and  collection  of  taxes  to  pay  the  In- 
terest upon  the  f  30,000  bonds  Issued  t  « 
compromise  and  cancel  the  Memphis,  Cat- 
thttge  &  Northwestern  Railway  bonds  is- 
sued by  the  township  should  be  i-eversed, 
and  the  cause  remanded,  wltli  the  direc- 
tion to  dissolve  the  temporary  injunction 
theretofore  granted  against  the  levy  and 
collection  of  all  the  taxes,  and  to  render 
judgment  In  favor  of  the  defendants  below 
for  costs.  That  will  be  the  Judgment  of 
this  court.    .\11  the  justices  concurring. 


Brows  et  al.  v.  JAJfES  H.  Campbelt.  Co. 

(Supreme  Court  of  Kansas.  July  8,  1890.) 
Removal  op  Mortgaoed  Goods — Sale  bt  Aqexts. 
A  chattel  mortgage  was.  properly  deposited 
In  the  office  of  the  register  of  deeds,  and  was  valid ; 
and  the  mortgage  debt  was  not  paid,  although  It 
had  been  due  for  some  time,  ana  the  moitgagee 
never  had  the  actual  possession  of  the  property. 
The  wife  of  the  mortgagor  transported  me  prop- 
erty to  another  county,  consigned  it  to,  and  placed 
it  in  the  possession  of,  a  commission  merchant  or 
broker  for  sale,  who  sold  and  delivered  the  same 
to  others,  and  paid  over  the  proceeds  of  the  sale 
to  the  consignor,  the  wife  of  the  mortgagor;  and 
all  this  was  done  without  the  knowledge  or  con- 
sent Of  the  mbrtgagee,  and  without  any  actual 
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knowledge  on  the  part  of  the  commisslOD  mer- 
chant or  broker  concerning  the  mortgage,  or  the 
rights  of  the  mortgagee.  Held  that,  as  the  mort- 
gage was  properly  on  file  In  the  office  of  the  reg- 
Istar  of  deeiM,  and  valid,  the  commission  mer- 
chant or  broker  was  bound  to  take  notice  of  the 
same,  and  of  the  rights  of  the  mortgagee,  and  that, 
by  selling  and  deiirering  the  property  to  others, 
he  made  himself  liable  to  the  mortgagee  as  for  a 
conversion  of  the  property. 

{Syllabtu  by  the  Court) 

Error  from  district  court,  Wyandotte 
county;  O.  L.  Mill-rr,  Judge. 

Shlaa  &  Yettger  and  W  H.  H.  Freeman, 
tor  plaintiffs  la  error.  Aldeo  &  McGrew, 
tor  defendant  in  error. 

Valentink,  J.  This  WEB  an  action 
brouKlit  in  the  district  court  of  Wyan- 
dotte county  by  George  W.  Brown,  and 
C.  W.  Brown,  partners  as  Brown  Bros., 
against  the  James  H.  Campbell  Com- 
pany, a  corporation  and  a  llve-8tock 
commission  merchant,  to  recover  from 
the  defendant  the  sum  of  $1,400,  with 
interest,  for  the  alleged  conversion  of 
45  head  of  neat  cattle  belonging  to  the 
the  plaintiffs  as  mortgagees.  A  trial  was 
had  before  the  court  and  a  jury,  and  judg- 
ment was  rendered  In  favor  of  the  defend- 
ant; and  the  plaintiffs,  as  plaintiffs  in  er- 
ror, bring  thecase  to  this  court  for  review. 

The  principal  facts  of  the  case  are  sub- 
stantially as  follows:  On  September  27, 
1888,  C.  J.  Blanchard,  who  resided  in  Cow- 
ley county,  and  who  owned  and  possessed 
the  cattle  above  mentioned,  in  thatcounty 
mortgaged  the  same,  along  with  some 
other  personal  property,  to  the  plaintiffs. 
The  mortgage  was  executed  to  secure  a 
debt  of  ♦2,0i)0,  t600  of  the  same  to  become 
due  in  80  days,  and  the  remainder  thereof, 
f  1,450.  to  become  due  in  90  days.  The 
mortgage  was  deposited  in  the  office  of 
the  register  of  deeds  on  the  next  day,  to- 
wit,  September  28, 1888.  There  was  no  stip- 
ulation in  the  mortgage  as  to  who  should 
have  thelegal  title  orthe  possession  of  the 
mortgaged  property,  but  the  mortgagor 
was  permitted  to  retain  the  possession 
thereof.  The  mortgaged  property  was 
not  to  be  removed  from  Cowley  county. 
The  mortgage  debt  has  never  been  paid. 
On  February  12, 1889,  without  the  consent 
or  knowledge  of  the  plaintiffs,  the  cattle 
were  transported  by  railroad  from  Cowley 
county  to  Kansas  City,  Wyandotte  coun- 
ty, Kan.,  in  the  name  of  M.  A.  Blanchard. 
This  M.  A.  Blanchard  was  Martha  A. 
Blanchard,  the  wife  of  C.J.  Blanchard,  the 
mortgagor.  The  cattle  wereconsigned  to, 
and  placed  in  the  possession  of,  the  defend- 
ant, which,  as  aforesaid,  is  a  corporation 
and  a  commission  merchant  or  broker. 
On  the  next  day  the  defendant,  in  the  or- 
dinary course  of  business,  sold  and  deliv- 
ered the  cattle,  In  four  different  lots,  to 
different  purchasers,  received  the  proceeds 
of  the  sale,  and  paid  the  same,  less  com- 
mission, over  to  the  consignor,  M.  A. 
Blanchard.  All  this  was  done  without 
the  consent  or  knowledge  of  the  plaintiffs. 
The  defendant  at  the  time  had  no  actual 
knowledge  of  the  chattel  mortgage,  nor 
any  knowledge  that  any  one  except  the 
consignor  claimed  to  have  any  interest  in 
the  property.  The  case  was  tried  in  the 
conrt  below  upon   the  theory  that   the 


plaintiffs  were  negligent  In  not  taking  the 
possession  of  the  cattle  within  a  reason- 
able time  after  the  mortgage  debt  became 
due,  and  that  if  the  defendant  sold  the 
property,  and  paid  over  the  proceeds  to 
the  consignor,  innocently,  without  any 
knowledge  of  the  plaintiff's  claim,  and 
only  as  a  commission  broker,  it  was  not 
liable.  For  Instance,  the  court  gave, 
among  others,  the  following  instructions: 
"If  the  Jury  find  from  the  evidence  that 
said  defendant  did  not  purchase  the  cat- 
tle In  controversy,  and  sell  and  dispose  of 
the  same,  as  its  own,  but  that  said  cattle 
were  shipped  by  M.  A.  Blanchard  to  the 
defendant  as  live-stock  commission  mer- 
chants,to  be  sold  bysaid  defendant  as  the 
agent  for  and  on  account  of  the  said  M.  A. 
Blanchard,  and  the  proceeds  of  said  sale 
paid  over  by  said  defendant  to  the  said  M. 
A.  Blanchard,  in  the  ordinary  course  of 
business,  without  actual  notice  to  said  de- 
fendant of  therightsorclaim  of  said  plain- 
tiffs thereto,  then  said  defendant  is  not 
guilty  of  a  conversion  ol  said  cattle  or 
their  proceeds,  and  you  will  find  for  the 
defendant. "  "  U  the  Jury  find  from  the  ev- 
idence that  the  plaintiffs  permitted  the 
mortgaged  property  described  intheroort- 
gage  introduced  in  evidence  in  the  caae  to 
remain  in  the  possession  of  the  mortgagor 
for  a  considerable  length  of  time  after  the 
conditions  of  the  mortage  had  been  broken, 
and  that,  by  usiug  reasonable  diligence 
after  default  in  the  conditions  of  said  mort- 
gage, said  plaintiffs  could  have  obtained 
possession  of  said  property,  and  subjected 
the  same  in  payment  of  the  debt  secured 
thereby,  then  I  instruct  that  it  was  the 
duty  of  said  plaintiffs  so  to  do  within  a 
reasonable  time;  and  if  the  plaintiffs  failed 
toso  take  possession  of  said  property, and 
subject  it  to  the  payment  of  said  indebt- 
edness, within  a  reasonable  time  after  de- 
fault In  the  conditions  of  said  mortgage, 
they  were  guilty  of  negligence,  and  can- 
not recover  in  this  action,  unless  you  find 
that  the  defendant  had  actual  notice  of 
the  plaintiffs' mortgage,  in  which  case  you 
will  find  for  plaintiffs." 

The  statutes  in  this  state  do  not,  in  ex- 
press words,  enact  that  a  chattel  mort- 
gage shall  In  any  case  be  valid,  or  shall  in 
any  case  be  notice  to  any  person ;  but  by 
the  strongest  of  implications,  we  think, 
they  enact  that  every  chattel  mortgage, 
duly  and  honestly  executed,  deposited  in 
the  olflee  of  the  register  of  deeds,  shall  be 
valid,  and  shall  be  notice  as  to  all  the 
world  for  the  period  of  one  year,  unless 
the  mortgage  debt  is  sooner  satisfied,  and 
shall  remain  valid  and  notice  as  to  all  the 
world  for  each  succeeding  year,  provided 
themortgagedebtremalns  unsatisfied,  and 
provided  a  sufflcient  renewal  affidavit  is 
filed  prior  to  the  expiration  of  each  suc- 
ceeding year.  Mortgage  Act,  §§  9,11.  Our 
statutes  also  provide  that,"in  theabsence 
of  stipulations  to  the  contrary,  the  mort- 
gagee of  personal  property  shall  have  the 
legal  title  thereto,  and  the  right  of  posses- 
sion." Id.  §  15.  In  other  words,  where 
there  are  no  stipulations  to  the  contrary, 
the  mortgagee  is  the  owner  of  the  mort- 
gaged property,  and  has  the  right  to  the 
possession  thereof  from  the  execution  of 
the  mortgage  until  It  is  satisfied  or  ccaseff 


Digitized  by 


Google 


494 


PACIFIO  REPOBTEB,  Vol.  24. 


(Kan. 


to  bnve  validity,  whether  the  debt  Is  due 
or  not;  and  there  are  no  stipulations  to 
the  contrary  In  the  present  mortgaKe. 
Our  statutes  also  provide  that,  when  a 
chattel  mortgage  is  satisfied,  it  shall  be 
the  duty  of  the  holder  thereof  to  enter  sat- 
isfaction thereof  of  record,  and,  if  he  fails 
to  do  so  within  30  days  after  demand  there- 
for, he  is  liable  to  pay  a  penalty  for  his  fail- 
ure of  f  100.  Id.  §§  8, 16.  It  will  therefore 
be  seen  that  our  statutes  require  that  the 
existence  of  every  chattel  mortgage,  and 
whether  it  is  still  valid  and  In  force  or  not, 
shall  be  shown  by  the  records  in  the  offlce 
of  the  register  of  deeds. 

The  defendant  claims  that  It  is  not  liable 
Jn  this  action,  for  several  reasons,  among 
■which  are  the  following: 

It  claims  that  it  was  not  boimd  to  take 
notice  of  the  plaintiffs'  mortgage,  al- 
though )t  was  duly  deposited  in  the  offlce 
of  the  register  of  deeds;  and  it  cites  the 
case  of  Frlzzell  v.  Bundle,  12  S.  W.Rep.  918, 
(decided  by  the  supreniecourt  of  Tennessee 
In  January,  1890.)  and  also  cites  Hoach  v. 
Turlv,  9  Heisk.  708.  This  Is  certainly  not 
the  law  in  Kansas,  for  the  implications  of 
the  statutes,  and  of  all  the  decisions  of 
this  court,  are  certainly  to  the  contrary, 
and  that  a  chattel  mortgage,  duly  exe- 
cuted, and  on  file  in  the  otBce  of  the  regis- 
ter of  deeds,  is  notice,  as  above  stated,  to 
all  the  world. 

The  defendant  also  claims  that  the 
plaintiffs  wore  negligent  in  not  talcing  the 
puHHOBslon  of  the  mortgaged  property  im- 
mediately after  the  mortgage  debt  became 
due,  and  that  for  this  reason  the  mort- 
gage ceased  to  operate,  and  became  void ; 
and  it  cites  the  following  cases  from  Mon- 
tana and  Illinois,  to-wit:  Travis  v.  Mc- 
Cormlck.  1  Mont.  148;  Reed  v.  Eames,  19 
111.594;  Cass  V.  Perkins,  23  111.382;  Bar- 
bour V.  White,  37  111.  164;  Reese  v.  Mitch- 
ell, 41  111.  365;  Hanford  v.  Obrecht,  49  111. 
146;  Wylder  v.  Crane,  63  111.  490;  Lemen  v. 
Robinson,  59  III.  115;  Arnold  v.  Stock,  81 
III.  407;  Dunlap  v.  Gallon,  88  111.  82.  This, 
we  think,  is  also  against  the  implications 
of  our  statutes,  and  agtiinat  the  views 
heretofore  entertained  by  the  entire  bench 
and  bar  of  this  state,  and  is  against  the 
great  weight  of  authority. 

The  defendant  also  claims  that  it  is  not 
liable  for  the  reason  that  it  was  only  a 
mere  agent  or  servant  of  the  consignor, 
transferring  the  property  from  the  con- 
signor to  the  purchaser,  and  asserted  no 
right,  title,  or  Interest  in  or  to  the  prop*- 
erty  with  reference  to  itself;  and  it  relies 
upon  the  cases  heretofore  and  hereafter 
cited.  Among  its  cases  cited  in  support  of 
this  claim  is  the  case  of  Rogers  v.  Huie,  2 
Cal.  571.  w^hero  It  is  held  that  an  auctioneer 
selling  stolen  property  in  the  regular 
course  of  hisbusiness,and  paying  over  the 
proceeds  to  the  felon,  without  notice  that 
the  goods  were  stolen,  is  not  liable.  This 
decision,  we  think,  is  against  all  author- 
ity, and  is  not  good  law.  See  Mechem.  Ag. 
ii  IH5,  and  cases  there  cited.  The  defend- 
ant also  cites  Burdltt  v.  Hunt,  25  Me.  419, 
and  Leuthold  v.  Fairehild,  35  Minu.99.100, 
27  .V.  AV.  Rep.  50;i,  2S  N.  W.  IUn>.21S.  These 
.•«H(>H  HH'ni  to  ouuuclato  the  doctrine  that 
u  nu'iv  Mervant,  agent,  or.  carrier,  who  in 
Kood  faith  transports  the  goods  tmm  one 


place  to  another,  or  otherwise  aEsists  in 
disposing  of  the  goods,  without  asserting 
or  claiming  any  right,  title,  or  Interest  in 
himself,  or  any  right  to  transfer  any  right, 
title,  or  interest  in  the  property  to  anoth- 
er, is  not  liable.  This  may  be  correct; 
but,  if  so,  then  it  will  hardly  apply  to  this 
case.  A  i)erson  can  never  be  held  liable  for 
a  conversion  of  personal  property  unless 
he  claims  or  asserts  some  right,  title,  or 
interest  in  himself  or  in  another  ad vei'se 
to  the  Interest  of  the  owner.  The  defend- 
ant also  cites  Spooner  v.  Holmes,  102 
Mass.  503,  Which  seems  to  decide  that  an 
innocent  seller  of  certain  stolen  negotiable 
coupons  payable  to  bearer,  and  which 
could  be  transferred  by  mere  delivery,  was 
not  liable.  For  the  purposes  of  this  case, 
this  may  be  admitted  to  be  good  law,  but 
it  does  not  apply  to  this  case.  The  case 
of  Kimball  v.  Billings,  55  Me.  147,  seems, 
however,  to  enunciate  a  different  doctrine. 
The  defendant  also  cites  Hathaway  v. 
Brayman,  42  N.  Y.  322.  In  this  case  it 
was  decided  that  a  mortgagor  uf chattels, 
in  possession,  has  a  right  before  default  to 
sell  and  deliver  the  mortgaged  property 
subject  to  the  mortgage.  This,  we  think, 
is  good  law,  provided  the  mortgagor  sells 
the  property  in  good  faith,  and  without 
any  intent  to  hinder,  delay,  or  defraud  his 
creclitors,  and  especially  the  owner  of  the 
mortgage  debt.  If  the  mortgagor,  how- 
ever, should  sell  the  mortgaged  property 
without  reference  to  the  mortgage  debt, 
or  with  any  Intent  to  hinder,  delay,  or  de- 
fraud theholder  of  the  mortgage,  he  would 
commit  a  criminal  offense;  and  the  sale 
would,  in  all  probability,  be  void.  Gen. 
St.  1889,  pars.  2233,  2452. 

The  plaintiffs  cite  the  following  cases, 
among  others,  with  regard  to  the  rights 
of  mortgagees  of  chattels  where  inno- 
cent parties,  without  the  consent  of  the 
mortgagees,  have  interfered  or  intermed- 
dled with  the  mortgaged  property:  Coles 
V.  Clark,  3  Cush.  399;  Spraighta  v.  Haw- 
ley,  39  N.  Y.441 ;  Moloughney  v.Hegeman, 
9  Abb.  N.  C.  403;  Marks  v.  Robinson,  82 
Ala.  69,  2  South.  Rep.  292;  Poole  v.  Adkis- 
son,  1  Dana,  110;  Nichols  v.  Barnes,  3  Dak. 
348, 14  N.  W.  Rep.  110;  Philip  Best  Brew- 
ing Co.  V.  Pillsbury  &  Hurlbut  Elevator 
Co  ,  5  Dak.  62,  37  N.  W.  Rep.  763;  White  v. 
Phelps.  12  N.  H.  382.  The  plaintiffs  also 
cite  the  followingnmongothercnseswhich 
have  no  particular  relation  to  chattel 
mortgages,  but  which  assert  the  general 
principles  regarding  the  liability  of  per- 
sons who,  as  servants  or  agents  of  others, 
interfere  or  meddle  with  property  not  be- 
longing to  their  master  or  principal: 
Bamhart  v.  Ford,  37  Kan.  520, 15  Pac. 
Rep.  542;  Kimball  v.  Billings,  55  Me.  147; 
Koch  V.  Branch,  44  Mo. 642;  McCormick  v. 
Stevenson,  13  Neb.  70. 12  N.  W.  Rep.  828. 

In  the  case  of  Coles  v.  Clark,  supra,  the 
syllabus  reads  as  follows:  "Where  the 
mortgagor  of  goods,  of  which  the  mort- 
gagee had  the  right  of  immediate  posses- 
sion by  a  mortgage  duly  recorded,  induced 
the  mortgagee,  by  false  and  fraudulent 
representations,  to  allow  the  goods  to 
remain  in  his  possession  for  a  certain  pe- 
riod, during  which  the  mortgagor,  for  the 
purpose  of  cheating  and  defrauding  the 
mortgagee,  sent  the  goods  to  an  auction- 
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eer,  by  whom  they  were  sold,  and  the  pro- 
ceeds paid  over  to  the  mortKngor,  it  was 
held  that  the  mortgagee  might  maintain 
trover  for  the  goods  against  the  auction- 
eer, although  the  latter  did  not  partici- 
pate in  the  fraud  of  the  mortgagor,  and 
had  no  Ivnowiedge,  in  fact,  of  the  existence 
of  the  mortgage.  In  the  case  ofSpraights 
T.Hawley,  supra,  a  portion  of  the  syllabus 
reads  as  follows :  "Where  the  mortgagor 
of  chattels,  In  possession  thereof,  after  de- 
fault in  the  payment  of  the  mortgage  debt, 
fraudulently  delivered  them  to  a  third  per- 
son for  sale,  representing  that  they  were 
his  property,  and  the  third  person,  as 
agent  for  the  mortgagor,  sells  the  chat- 
tels, such  third  person  is  liable  to  the 
mortgagee  for  the  value  thereof  notwith- 
standing he  acted  in  good  faith,  believing 
that  the  chattels  were  the  property  of  the 
mortgagor,  and  paid  the  proceeds  of  the 
sale,  which  he  made,  to  the  mortgagor, 
without  reward  for  his  services. "  In  the 
case  of  Marks  v.  Robinson,  sui)ra,  a  por- 
tion of  the  syllabus  reads  as  follows :  "  A 
factor  or  commission  merchant  receiving 
and  selling  cotton  for  a  mortgagor,  with- 
out actual  notice  of  the  mortgage,  is  liable 
in  trover  to  the  mortgagee  if  the  mortgage 
has  been  properly  recorded  in  the  county 
In  which  the  cotton  was  raised. " 

Mr.  Jones,  In  his  work  on  Chattel  Mort- 
gages, (3d.  Ed.  §  460,)  uses  the  following 
language:  "An  absolute  sale  of  the  mort- 
gaged property  by  the  mortgagor,  or  any 
one  claiming  under  him,  in  exclusion  of 
the  rights  of  the  mortgagee,  is  a  conver- 
sion of  It  for  which  the  mortgagee  may 
maintain  trover.  This  is  upon  the  gen- 
eral principle  that  assuming  to  one's  self 
the  property  and  right  of  disposing  of  an- 
other's goods  is  a  conversion.  •  •  •  If 
a  mortgagor,  for  the  purpose  of  defraud- 
ing the  mortgagee,  sends  the  mortgaged 
Koods  to  an  auctioneer,  by  whom  they  are 
sold,  and  the  proceeds  paid  over  to  the 
mortgagor,  the  mortgagee  may  maintain 
troTcr  tor  the  goods  against  the  auc- 
tioneer, although  the  latter  did  not  parti- 
clpatt)  in  the  fraud,  and  had  no  knowledge  ^ 
of  the  existence  of  the  mortgage.  In  such 
action  the  plaintiff  need  not  show  that  ) 
the  mortgagor  Is  wholly  irresponsible.  An 
absolute  sale  of  the  mortgaged  property 
by  the  mortgagor's  assignee  for  the  ben- 
efit of  creditors  is  a  conversion,  and  he 
is  liable  to  an  action  of  trover  by  the  mort- 
gagee."  Mr.  Boone,  In  his  work  on  Mort- 
gagee, (section  260,)  uses  the  following 
language  •  "  If  a  mortgagor  of  chattels,  or 
any  one  claiming  under  him,  sells  the  en- 
tire property,  as  owner.  In  exclusion  of  the 
rights  of  the  mortgagee,  such  sale  Is  a  con- 
version of  the  chattels,  and  the  mortgagee 
may  maintain  trover  therefor."  Mr. 
Mechem,  in  his  work  on  Agency,  (section 
915,)  uses  the  following  language:  "An 
auctioneer  who  receives  and  sells  stolen 
property  is  liable  to  the  true  owner  as  for 
a  conversion,  although  he  acted  In  good 
faith,  and  received  the  property  In  the  us- 
ual course  of  trade.  So  an  auctioneer 
wotild  undoubtedly  be  liable  as  for  a  con- 
Terslon  who,  having  received  property  for 
sale  from  one  not  having  authority  to 
cause  it  to  be  sold,  proceeded  to  sell  it,  or 
to  pay  over  the  proceeds,  after  notice  of  the 


rights  of  the  true  owner,  and  without  hia 
authority  ;  and  it  has  been  held  that  an 
auctioneer  who  in  good  faith  received  and 
sold  property  for  one  whom  he  supposed 
to  have  the  right  to  direct  the  sale,  but 
who  In  fact  had  no  such  right,  was  guilty 
of  a  conversion."  Judge  Story,  in  his 
work  on  Agency,  (section  312,)  uses  the 
following  language:  "A  fortiori,  if  the 
principal  is  a  wrong-doer,  the  agent,  how- 
ever Innocent  in  intention,  who  partici- 
pates in  his  acts,  is  a  wrong-doer  also. 
Thus,  if  an  auctioneer  should  be  employed 
by  a  sheriff  to  sell  goods  at  auction  which 
he  had  unlawfully  seized  upon  an  execu- 
tion, as  If  the  goods  did  not  belong  to  the 
execution  debtor,  the  auctioneer  who 
should  sell  would  be  liable  to  an  action  for 
the  tortious  conversion  equally  with  the 
sheriff.  So,  if  the  agent  of  a  merchant  who 
had  received  goods  from  a  bankrupt  after 
a  secret  act  of  bankruptcy  should,  pursu- 
ant to  orders  from  his  principal,  sell  the 
goods,  an  action  of  trover  would  lie  in  fa- 
vor of  the  assignees  against  the  agent, 
however  ignorant  he  might  be  of  the  defect 
of  title;  for  a  person  is  guilty  of  a  conver- 
sion who  intermeddles  with  the  property 
of  another  without  due  authority  from 
the  true  owner,  and  it  is  no  answer  that 
he  acted  as  an  agent,  under  the  authority 
of  a  person  supposed  at  the  time  to  be  en- 
titled as  the  owner. "  Judge  Cooley,  in  his 
work  on  Torts,  (star  page  451,)  uses  the 
following  language :  "  One  who  buys  prop- 
erty must,  at  his  peril,  ascertain  the  own- 
ership; and,  11  he  buys  of  one  who  has  no 
authority  to  sell,  his  taking  possession  In 
denial  of  the  owner's  right  Is  a  conversion. 
The  vendor  is  equally  liable  whether  he 
sells  the  property  as  bis  own  or  as  officer 
or  agent,  and  so  is  the  party  for  whom  he 
acts,  if  he  assists  In  or  advises  the  sale. 
So  It  Is  no  protection  to  one  who  has  re- 
ceived nrope-ty,  and  disposed  of  it  in  the 
usual  courst  of  trade,  that  he  did  so  In 
good  faith,  and  in  the  belief  that  the  per- 
son from  whom  he  took  it  was  owner,  it 
in  fact  the  possession  of  the  latter  was  tor- 
tious." Mr.  Walt,  in  bis  work  on  Actions 
and  Defenses,  (volume  6,  p.  140,)  uses  the 
following  language:  "Every  person  who 
aids  or  assists  in  the  conversion  of  prop- 
erty, whether  with  knowledge  of  the 
facts,  or  in  ignorance  thereof.  Is  responsi- 
ble to  the  owner  for  all  the  damages  sus- 
tained by  him."  In  4  Amcr.  &  Eng.  Enc. 
Law,  108,  the  following  language  is  used : 
" The  action  of  trover  is  founded  on  the 
right  of  property  and  possession;  and 
any  act  of  a  party,  other  than  the  owner, 
which  militates  against  this  conjoint  right, 
Inlaw,  is  a  conversion.  It  Is  not  neces- 
sary for  a  manual  taking  to  make  conver- 
sion, nor  that  the  party  has  applied  it  to 
his  own  use.  The  question  is,  does  he  ex- 
ercise dominion  over  it  in  exclusion  or  in 
defiance  of  the  owner's  right?  If  he  does, 
that  is  conversion,  be  it  for  his  own  or 
another's  use.  It  is  conversion  if  one  takes 
the  propert.v  of  another,  and  sells,  or 
otherwise  disposes  of  It,  without  the  own- 
er's authority ;  or  if  he  takes  it  for  a  tem« 
porary  purpose  only.  In  disregard  of  the 
owner's  right.  It  Is  conversion.  The  word 
'conversion,'  by  a  long  course  of  practice, 
has  acquired   a   technical   meaning,  and 
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means  detaining  goods  bo  as  to  deprive 
the  owner,  or  person  entitled  to  posses- 
sion of  them,  of  his  dominion  over  them. 
Any  carrying  away  of  a  chattel  lor  the  use 
ol  one  Tvlthout  the  owner's  consent,  or  for 
a  third  party,  amounts  to  a  conversion, 
because  It  Is  inconsistent  with  the  general 
right  of  dominion  which  the  owner  has  in 
it,  who  Is  entitled  to  the  use  of  it  at  all 
times  and  in  all  places.  Such  an  asporta- 
tion Is  conversion. " 

We  think  the  defendant  is  liable.  The 
mortgage  was  valid.  It  had  been  exe- 
cuted and  deposited  In  the  office  of  the  reg- 
isterof  deeds  less  than  oneyear  prior  to  the 
sale.  Thedefendant  was  bound  to  take  no- 
tice of  the  mortgage,  and  of  the  plaintiffs' 
rights  thereunder;  and  In  law  the  plaintiffs 
■were  the  owners  of  the  property,  and  had 
the  absolute  right  to  the  possession  and 
the  control  thereof.  The  defendant  sold 
and  delivered  this  property  to  different 
persons,  not  under  the  mortgage,  or  sub- 
ject to  the  mortgage,  but  independent 
thereof,  and  as  the  absolute  property  of 
M.  A.  Blanchard,  and  attempted  to  give 
to  the  purchasers  the  absolute  title  there- 
to, and  absolute  control  and  doniinlou 
over  the  same.  All  this  was  in  violation 
of  the  plain  tiffs'  rights,  and  rendered  thede- 
fendant liable  to  the  plaintiffs  as  for  a 
conversion  of  the  property.  Thejudgment 
of  the  court  below  will  be  re'versed,  and 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 


SorTHEEN  Kan.  Ry.  Co.  v.  Schmidt. 

(Supreme  Court  of  Kansas.  July  8,  1890.) 
RiiLKOADs— Killing  Stock— Hiohwat  CBOSgiiro. 
In  an  action  against  a  railroad  company  for 
damages  to  stock  injured  at  a  public  crossing,  by 
reason  of  the  failure  to  sound  the  wbistle  80  rods 
from  the  crossing,  and  the  further  reason  that  the 
speed  of  the  train  was  not  slackened,  and  there  is 
some  evidence  to  show  that  the  signal  was  not 
i^ven.  and  that  tne  train  did  not  slow  up,  and  the 
Injury  might  have  been  prevented  if  the  signal  for 
the  crossing  had  been  given,  or  the  train  slack- 
ened, the  verdict  of  a  jury,  otherwise  supported 
by  evidence,  will  not  be  disturbed. 

(Syllabui  by  Green,  O.) 

Commissioners'  decision.  Error  from 
dl«trict  court,  Allen  county;  L..  Still- 
well.  Judge. 

George  R.  Feck.  A.  A.  Burd,  and  Robert 
Danlap,  for  plaintiff  in  error.  G.A.  Amos, 
for  defendant  in  error. 

Green,  C.  This  suit  was  commenced 
before  a  justice  of  the  peace  in  Allen  coun- 
ty, and  appealed  to  the  district  court. 
Plaintiff's  bill  of  particulars  alleged,  in 
substance,  that  on  April  2(5, 1886,  the  plain- 
tiffs agent  was  moving  a  lot  of  cattle,  53 
In  number,  along  the  public  highway,  and 
in  doing  so  it  was  necessary  to  cross  the 
track  of  the  railroad  company.  When  the 
cattle  got  to  the  track,  a  freight  train 
which  was  one  hour  late  came  along  and 
ran  into  the  cattle,  crippling  two  so  that 
they  had  to  be  killed;  that  the  engineer 
could  plainly  see  them;  that  the  whistle 
was  not  blown  80  rods  from  the  public 
highway;  that  it  the  whistle  had  been 
sounded  plaintiff's  agent  would  have  been 
able  to  have  prevented  the  cattle  from  be- 


ing on  the  track ;  that  there  were  hedge 
fences  on  either  side  of  the  railroad  which 
prevented  plaintiff's  agent  from  seeing  the 
train.    Plaintiff's  agent  did  not  hear  the 
train,  as  the  whistle  was  not  blown  until 
it  was  within  100  yards  of  the  crossing; 
and  that  the  negligence  of  the  defendant 
consisted  In  not  sounding  the  whistle  as 
required  by  law,  and  In  not  checking  the 
speed  of  the  train  after  the  engineer  saw 
the  cattle.    He  asked  for  damages  in  the 
sum   of  50  dollars.    The  evidence  of  the 
plaintiff  showed  that  he  was  taking  his 
•erd  ol  about  53  head  of  cattle  to  a   past- 
ure some  4  miles  north  of  where  he  lived. 
The  herd  was  in  charge  of  his  hired  man, 
and  the  plaintiff  went  ahead  about  half  a 
mile.    As  he  crossed   the   railroad  track 
where  the  accident  occurred,  he  looked  up 
and  down  the  railroad,  and   saw  no  train 
or  smoke.    That  he  could  see  one  and  one- 
half   miles   south   from   where   the  road 
crossed  the  track.    That  the  regular  time 
for  the  train   to  pass   this   point  going 
north  was  about  2  o'clock  p.  m.    On  the 
day  the  cattle  wei-e  injured  it  passed  this 
crossing  after  3  o'clock.    At  the  time  the 
train   crossed   the   road  where  the  cattle 
were  injured  the  plaintiff  was  about  one- 
hall  mile  north-east  of  the  crossing.    As 
the  train  was   running  north  approaching 
the  crossing,  the  danger  signal  for  cattle 
was  heard  30  or  40  rods  from  the  crossing, 
and  was  heard   again  very  near  or  upon 
the  crossing.    There  was  a  hedge  fence  on 
each  side  of  the  railroad,  which  rendered 
It  difficult  for  the  engineer  to  see  very  far 
on  each  side  of  the  track    The  train  was 
running  at  the  speed  of  from  15  to  SO  miles 
an    hour.    The  engineer  could  not  have 
stopped  the  train  In  time  to  prevent  the 
injury  after  the  second  whistle.    The  cat- 
tle were  struck  and  injured,  so  that  it  was 
necessary  to  kill   one  cow,  of  the  value  ol 
$30,  and  one  heifer,  worth  $20.    The  train 
was  going  up  grade  at  this   particular 
point,  and  there  was  no  evidence  to  In- 
dicate that  the  engineer  slacked  the  speed 
ol  the  train  after  giving  the  first  cattlu 
alarm,  and  the  only  slowing  up  was  occa- 
sioned by  the  train  going  up  grade.    There 
was  some  evidence  showing  that  the  sie- 
nai  was  not  given  at  the  w^histllng  post. 
W'hen  the  man  in  charge  of  the  cattle  first 
heard  the  train, he  rode  up  to  the  crossing 
to  do  what  he  could  to  get  the  cattle  off 
the  track.    A  demurrer  was  Interposed  to 
the  evidence  of  the  plaintiff  below,  and 
was  overruled.    The  company  offered  no 
evidence  In  the  court  below.    The  jury  re- 
turned a  verdict  for  the  plaintiff  for  $50. 
Motion  of  the  defendant  belowfor  new  trial 
was  overruled,  and  judgment  reudered  for 
the  plaintiff  for  the  amount  ol  the  verdict. 
The  plaintiff  In  error  complains  that  the 
alleged  negligence  to  sound  the  whistle  80 
rods  from  the  public  crossing  was  not  the 
cause  of  the  accident,  and  therefore  the 
company  Is  not  liable;  that  the  failure  to 
sound  the  whistle  must  have  been  the  prox- 
imate cause  of  the  Injury ;  and  that  the  de- 
fendant below  could  only  be   liable  for 
damages  sustained  by  reason  of  such  neg- 
lect.   No  complaint  is  made  of  the  Instruc- 
tions of  the  court.    We  have  examined  th»f 
evidence  In  this  case  very  carefully,  and 
are  not  prepared  to  say  that  the  Injury 
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^vem  not  caused  by  reanon  of  the  failure  to 
Doand  the  whistle.  We  cannot  say  posi- 
tively what  the  result  would  have  been,  un- 
der all  the  circumstances  of  the  case,  if  the 
whistle  had  been  sounded  where  the  law 
required  it  to  be  done.  It  might  have  given 
sufficient  time  to  have  moved  the  cattle 
over  the  railroad  track.  A  part  of  tlie 
herd  had  already  crossed,  and  it  would 
hardly  have  been  prudent  to  have  attemjjt- 
ed  to  drive  the  cattle  back  and  separate 
the  herd.  The  facts  as  presented  to  us  in 
the  record  would  seem  to  indicate  that  it 
was  a  part  of  wisdom  for  the  man  in 
charge  to  use  hie  best  efforts  to  Ret  the 
cattle  over  the  crossing  as  speedily  as  pos- 
sible, rather  than  to  attempt  to  turn  them 
back ;  and,  if  the  proper  warning  had  been 
Riven,  when  the  train  was  80  rods  from 
this  crossing,  he  might  have  had  sufficient 
time,  by  hurrying  up  the  herd,  to  get  them 
over.  We  think  there  was  some  evidence 
upon  which  to  base  a  finding.  Again,  the 
evidence  indicates  that  the  speed  of  the 
train  was  not  slackened,  save  the  natural 
Blowlngupof  the  train  as  it  wentupgrade. 
It  may  be  that  the  jury  based  the  verdict 
upon  this  ground  of  negligence.  We  can- 
not say.  We  do  not  feel  disposed,  under 
the  evidence  as  it  appears  to  us,  to  disturb 
the  verdict  of  the  Jury  in  the  court  below, 
and  therefore  i-ecommeud  that  it  be  af- 
firmed. 

Per  Curiam.    It  Is  so  ordered ;  all  the 
justices  concurring. 


Chicago,  K.  &  N.  Ry.  Co.  v.  Brown. 

{Supreme  Court  of  Kantaa.    July  8,  1890.) 

INJUKIES  to  EmFLOTE— DePOSITIOXS — EVIDBNCB. 

1.  The  acUou  involves  the  question  of  negli- 
gence on  the  part  of  the  defendant  railway  com- 
pany. Seld  doubtful  as  to  whether  any  negli- 
gence is  shown  as  af^inst  the  railway  company, 
though  the  question  is  not  decided. 

2.  The  action  also  involves  the  question  as 
to  wnether  the  defendant  railway  company  or 
another  railroad  company  is  liable  for  the  in- 
Itiries  complained  of ;  and,  in  order  to  prove  that 
the  defendant  railway  company  was  the  party 
liable,  the  plaintiff,  with  the  permission  of  the 
courL  but  over  the  objections  and  exceptions  of 
the  defendant,  introduced  parol  evidence  show- 
ing that  certain  time-checks  were  made  out 
in  the  name  of  the  defendant,  although  no  evi- 
dence was  introduced  tending  to  show  that  these 
time-checks  were  lost  or  destroyed,  or  that  any 
search  had  ever  been  made  for  them,  or  that  any 
notice  had  ever  been  given  to  either  of  the  rail- 
road companies,  or  to  any  one  else,  to  produce 
them.    Held,  error. 

8.  It  is  error  to  permit  the  deposition  of  a  res- 
ident of  the  county  to  t)e  introduced  in  evidence 
over  the  objections  of  the  adverse  party  unless  it 
is  Urst  shown  that  the  witness'  oral  testimony 
cannot  be  procured. 

4.  An  instruction  which,  in  effect,  makes  the 
defendant  railway  company  responsible  for  any 
negligence  or  mismanagement  on  the  part  of  any 
agent  or  employe,  while  it  permits  the  plaintiff, 
another  employe,  to  recover  against  the  railway 
company,  although  ho  may  have  been  guilty  of 
slight  negligence,  is  erroneous. 
(SyUabui  by  Hie  Court.) 

Error  from  district  court,  Pratt  county : 
S.  W.  Lkhlik,  .Judge. 

Jaliii   E.  Dolmitn  and   W.  F.  Evnns,  for 
plaintiff  in  en\>r.    Ellis  &  Johnston,  for 
defeudunt  In  error. 
v.24p.no.9— 32 


Valentine,  J.  This  was  an  action 
brought  before  a  justice  of  the  peace  of 
Pratt  county,  by  J.  H.  V.  Brown  against 
the  Chicago,  Kansas  &  Nebraska  Railway 
Company,  for  Injuries  alleged  to  have  been 
received  by  the  plaintiff  through  the  negli- 
gence of  one  of  the  employes  of  the  rail- 
way company.  At  the  time  the  alleged 
injuries  occurred,  the  plaintiff  was  em- 
ployed as  a  sectlonman  under  Daniel 
Shanahan,  the  section  foreman,  and  the 
duties  of  both  were  upon  what  was  known 
as  the  Chicago,  Kansas  &  Nebraska  Rail- 
way; but  who  their  employer  was, — 
whether  the  Chicago,  Kansas  &  Nebraska 
Railway  Company,  or  the  St.  Joseph  & 
Iowa  Railroad  Company, — was  and  is  a 
dlsjiuted  question.  The  principal  allega- 
tions of  the  plaintiff's  bill  of  particulars 
were  and  are  as  follows:  "That  on  or 
about  the  13th  day  of  December,  1887, 
while  plaintiff  and  the  said  Daniel  Shana- 
han  were  engaged  in  operating  and  pro- 
pelling a  hand-car  of  defendant  upon  the 
railroad  of  defendant  in  said  Pratt  coun- 
ty, Kan.,  the  said  Daniel  Shauahan  care- 
lessly and  negligently,  and  without  the 
fault  or  negligence  of  the  plaintiff,  pushed 
and  displaced  a  certain  water  cask,  keg, 
or  small  barrel,  standing  upon  said  hand- 
car, BO  as  to  cause  the  said  cask,  keg,  or 
small  barrel  to  take  a  position  immediate- 
ly under  the  handle  of  said  hand-car,  which 
plaintiff  was  holding  and  operating,  so 
that  two  of  the  flngera  of  plaintiff's  right 
hand  were  caught  on  the  down  ward  stroke 
of  said  handle,  between  said  handle  of  said 
hand-car  and  the  top  of  said  cask,  keg,  or 
small  barrel,  and  the  said  fingers  of  said 
plaintiff  were  thereby  crushed,  cut,  and 
lacerated,  and  the  bone  of  one  of  said  fin- 
gers fractui-ed. "  The  case  was  taken  to 
the  district  court  of  Pratt  county,  where 
it  was  tried  before  the  court  and  a  jury, 
and  judgment  was  rendered  In  favor  of 
the  plaintiff,  and  against  the  defendant, 
for  fl09.41 ;  and  the  defendant,  as  piniutift 
in  error,  brings  the  case  to  this  court  for 
review. 

It  is  certainly  doubtful  whether  any 
culpable  negligence  was  shown  as  against 
Shanalian  or  as  against  any  railroad  com- 
pany. If  any  such  negligence  was  shown, 
it  was  shown  wholly  and  entirely  by  the 
testimony  of  the  plaintiff  below,  Brown, 
and  wholly  and  entirely  as  against  Shana- 
han.  It  appears  that  on  the  evening  of 
December  13,  1887,  at  about  6  o'clock, 
Shanahan  and  Brown  were  retumingfrom 
their  work  by  means  of  a  hnnd-car  which 
they  themselves  operated  and  propelled. 
They  were  moving  east  wardly— Shana- 
han in  fi'ont,  and  Brown  in  the  rear.  An 
empty  water-keg  was  standing  on  the 
car,  about  the  middle  of  the  car  cast  and 
west,  and  on  the  south  side  of  the  car. 
Brown  was  well  acquainted  with  the 
work.  He  had  already  worked  upon  the 
railway,  performing  precisely  the  same 
kind  of  duties,  4!}  days,  and  it  was  always 
their  custom  to  go  to  and  from  their  work 
by  means  of  a  hand-car;  and  they  always 
carried  a  water-keg  with  them  In  the 
manner  aforesaid,  full  of  water  in  the 
morning,  and  empty  in  the  evening.  Ah 
to  how  the  accident  occurred,  with  the  in- 
cidents connected  therewith,  Brown  testi- 
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fled  as  follows:  "I,  beins  behind,  had  one 
hand  in  the  center.  There  were  three 
places, — one  in  the  center,  and  ojie  at  each 
end  ;  and  I  sometimes,  In  order  to  ease  my 
hand,  sonietimcs  took  the  center  bearing. 
I  had  to  get  on  at  the  right-hand  side, 
and  1  got  on  at  the  center  place,  and  had 
my  left  hand  in  the  center  hole.  The  keg 
was  between  me  and  Shanahan.  My  right 
hand  was  directly  behind  the  keg,  and  the 
keg  was  directly  behind  Shanahan.  That 
was  how  we  propelled  the  hand-oar.  Aft- 
er I  had  got  on,  and  the  linch-pin  was 
found,  they  did  not  wait  for  us,  and  the 
othere  had  worked  their  hand-car  so  fast 
were  losing  ground ;  and  Shanahan  made 
an  effort  to  propel  the  hand-car  more  rap- 
idly, and  in  order  to  do  so  gave  himself  a 
wide  swing,  and  placed  his  foot  on  the 
keg.  He  was  very  thickly  dressed, — had 
on  an  overcoat,  I  don't  know  how  many 
shirts  and  pants,  and  thick  pants  over 
them.  In  making  the  effort  to  propel  the 
hand-car,  he  threw  the  keg,  throwing  It 
under  ray  handle.  •  »  •  Question. 
Whei-e  was  Mr.  Shanahan,  with  reference 
to  the  keg?  Answer.  East  of  the  keg. 
Shanahan  struck  against  it,  and  threw 
It  back.  Q.  With  what?  A.  I  think  his 
feet,  or  it  may  be  with  his  leg.  He  made 
this  big  swing  to  work  faster,  and  pushed 
against  the  keg  both.  Q.  You  think  it 
was  his  feet,  then?  A.  His  feet  and  body. 
•  *  •  Q.  Were  you  looking  at  the  keg? 
A.  I  was,  sir.  1  saw  the  keg,  and  Shan- 
ahan, too.  Q.  And  Shanahan,  too?  A. 
Yea,  sir;  I  saw  Shanahan 's  feet  and  body 
push  the  keg.  Q.  You  saw  It  before  It 
came  under  the  handle?  A.  Yes,  sir;  I 
did,  sir.  Q.  You  saw  it  when  it  started  ? 
A.  I  did,  sir.  It  did  not  take  much  time." 
Brown  also  testified  that,  during  all  the 
time  he  worked  on  the  railway,  he  noticed 
the  keg;  that  "it  was  one  of  the  things 
to  look  after.  It  was  every  man's  duty 
to  look  about,  to  watch  the  things  on  the 
car."  He  also  testified  as  follows:  "I 
could  swear  I  noticed  it  ninety-nine  hun- 
dredths of  the  time. "  Shanahan  testified 
that  he  did  not  move  the  keg,  nor  even 
touch  It.  He  did  not  know  what  moved 
it.  Shanahan  also  testified  that  he  told 
Brown  to  keep  a  sharp  lookout  for  tlie 
keg,  and  to  go  from  the  end  where  he  was, 
and  to  the  north  side,  and  he  would  be  all 
right.  Brown,  however,  in  his  testimony 
denied  all  this. 

Under  the  evidence  in  this  case,  we  can 
almost  say  as  a  matter  of  law  that  no 
culpable  negligence  was  shown  as  against 
any  railroad  company  or  railway  compa- 
ny; but,  as  the  judgment  of  the  court  be- 
low must  be  reversed  for  other  reasons,  itis 
unnecessary  to  so  decide,  and  we  shall  not 
do  so. 

It  is  further  claimed  that  the  court  be- 
low erred  in  permitting  Brown,  over  the 
objections  and  exceptions  of  the  defend- 
j'nt,  to  testify  with  regard  to  certain  time- 
checks.  Brown  was  not  only  a  section- 
man,  but  he  also  acted  as  the  clerk  for  the 
section  foreman,  Shanahan,— keeping  his 
books,  making  out  time-checks,  etc.  One 
of  the  questions  presented  and  litigated  in 
the  court  below  in  this  case  was  whether 
the  plaintiff  was  at  the  time  of  the  acci- 
dent working  for  the  Chicago,  Kansas  & 


Nebraska  Bail  way  Company,  or  for  the 
St.  Joseph  &  Iowa  Railroad  Company; 
and  to  proTe  that  he  and  all  the  other  sec- 
tionmen  on  that  railroad  were  working 
for  the  Chicago,  Kansas  &  Nebraska  Rail- 
way Company,  he  testified,  over  the  ob- 
jections and  exceptions  of  the  defendant, 
that  all  the  time-checks  were  made  out  In 
the  name  of  the  Chicago,  Kansas  &  Ne- 
braska Railway  Company,  and  this  he  tes- 
tified to  without  any  further  foundation 
for  the  introduction  of  such  testimony 
than  that  he  did  not  have  such  time- 
checks  in  his  possession  or  under  his  con- 
trol. No  evidence  was  introduced  that 
the.y  were  lost  or  destroyed,  or  that  any 
search  had  ever  been  made  for  them,  or 
that  any  notice  had  been  given  to  either 
of  the  foregoing  railroad  companies,  or  to 
any  one  else,  to  produce  them.  We  think 
this  was  error.  Brock  v.  Cottingham,  23 
Kan.  383,  888,  389.  and  cases  there  cited. 
During  the  time  while  Brown  worked 
upon  the  railroad,  Shanahan.  the  section 
foreman,  kept  a  book  entitled:  "Chicago, 
Kansas  &  Nebraska  Railway  Company. 
St.  Joseph  &  Iowa  Railroad  Company, 
lessee.  Time-Roll, "  etc., — in  which  book. 
Brown, as  Shanahan's  clerk,  kept  the  time 
of  service  of  the  different  sectionmen; 
Brown  hlnjself  making  the  entries  therein. 
In  all  probability  the  time-checks  were 
made  out  in  the  name  of  the  same  railroad 
company. 

It  Is  further  claimed  that  the  court  be- 
low erred  in  permitting  the  deposition  of 
John  Whaley  to  be  Introduced  in  evidence. 
The  objections  urged  against  this  testi- 
mony were  that  Whaley  was  in  the  coun- 
ty, and  that  he  would  have  been  present 
at  the  trial  if  he  had  been  subpoenaed,  and 
that  the  deposition  was  also  Incompetent, 
Irrelevant,  and  immaterial.  The  deposi- 
tion itself  showed  that  the  witness  was  a 
resident  of  the  county.  We  think  the  court 
below  erred,  but  it  is  doubtful  whether 
the  exception  to  its  introduction  was  suffi- 
cient. 

It  is  also  claimed  that  the  court  below 
erred  in  giving  the  following  among  other 
instructions  to  the  Jury:  "Our  statute 
provides  that  every  railroad  company  or- 
ganized or  doing  business  In  this  state 
shall  be  liable  for  all  damages  done  to  any 
employe  of  such  company  in  consequence 
of  an.y  negligence  of  its  agents,  or  by  any 
mismanagement  of  Its  engineers  or  other 
employes,  to  any  person  sustaining  such 
damage;  and  If  you  believe  from  the  evi- 
dence in  this  case  that  the  Injury  com- 
plained of  by  plaintiff  occurred  In  conse- 
quence of  any  negligence  or  mismanage, 
ment  of  any  agent  or  employe  of  defend- 
ant, and  without  any  greater  want  of 
carefulness  on  the  part  of  plaintiff  than 
was  reasonably  to  be  expected  from  a  per- 
son of  ordinary  caution  In  the  situation  In 
which  the  plaintiff  was  at  the  time  of  said 
Injury,  then  your  verdict  should  be  for  the 
plaintiff.  But  If  you  believe  from  the  evi- 
dence that  the  plaintiff  was  at  the  time  of 
the  injury  guilty  of  contributory  negli- 
gence,— In  other  words,  that  his  own  neg- 
ligence contributed  to  said  Injury,— then 
the  plaintiff  cannot  recover  In  this  action. 
The  law,  however,  does  not  require  the 
greatest  care  and  caution,  but  only  such 


Digitized  by 


Google 


Em.) 


CHICAGO.  E.  *  N.  BY.  CO.  «.  BBOWN. 


499 


reaaonabTe  ciara.trach  as  a  man  of  ordinary 
prudence  would  exnrcise  under  simtlar  cir- 
cumstances; and,  although  you  may  find 
that  the  plaintitf  was  gnlTty  of  Blight  neg- 
ligence, yet  It  you  believe  from  the  evidence 
that  there  was  great  negligence  on  the 
part  of  the  defendant,  causing  said  inlurles 
complained  of,  then  such  slight  negligence 
on  the  part  of  the  plaintiff  would  not  de- 
feat his  light  of  recovery  in  this  action. " 
This  instruction,  it  will  be  seen,  makes 
the  railway  company  responsible  for  "any 
negligence  or  mismanagement  of  any 
agent  or  employe, "  while  it  permits  the 
plaintiff  to  recover  although  he  may  hare 
been  guilty  of  "slight  negligence."  It  does 
not  treat  the  parties  alike.  This  Is  error. 
Each  party,  in  such  cases,  is  required  to 
exercise  ordinary  care  and  diligence ;  and 
neither  is  required  to  exercise  any  greater 
degree  of  care  or  diligence.  Shanahan 
was  not  required  to  exercise  any  greater 
degree  of  care  or  diligence  than  was 
Brown.  If  the  railway  company  was  lia- 
ble because  of  "any  negligence"  on  the 
part  of  Shanahan,  then  the  plaintiff  should 
not  be  allowed  to  recover  if  he  himself  waa 
guilty  of  "any  negligence,"  whether 
'slight"  or  otherwise;  and  if  the  plaintitf 
may  recover,  and  still  be  guilty  ot  "slight 
negligrence, " then  the  defendantshould  not 
be  held  liable  because  of "  slight  negligence" 
on  the  part  of  Shanahan,  which  would 
certainly  be  included  in  "  any  negligence. " 
Neither  party,  however,  is  responsible  for 
merely  "slight  negligence,"  which  means 
■imply  a  want  ol  great  or  extraordinary 
care,  while  both  parties  are  responsible 
for  "  ordinary  negligence, "  which  means  a 
want  ol  ordinary  care.  The  word  "negll- 
goioe"  is  nsed  in  various  ways.  It  some- 
times  means  a  failure  to  exercise  the  grea^ 
est  or  most  extraordinary  caxe,  although 
the  party  has  in  tact  exercised  great  care, 
and  all  the  care  required  ot  blm  in  the  par- 
tleolar  Instance.  This  is  osnally  termed 
"slight  negiigence."  It  may  sometimea 
mean  the  failure  to  exercise  ordinary  care, 
or  in  other  words  that  degree  ot  care 
which  an  ordinarily  prudent  person  would 
exercise  nnder  like  circumstances,  al- 
though the  party  has  exercised  some  care, 
and  it  may  be  only  sligbtly  less  than  ordi- 
nary care.  This  is  usually  termed  "  ordi- 
nary n^ligence."  Audit  may  sometimes 
mean  a  failure  to  exercise  that  degree  ot 
eare,  whether  slight,  ordinary,  or  great, 
which  is  required  In  the  particular  in- 
stance, although  the  party  may  have  exer- 
elaed  some  eare,  and  It  may  be  only  slight- 
ly leas  than  the  degree  ot  eare  required. 
ThJfl  is  termed  "culpable  negligence."  In 
the  present  case,  both  Brown  and  Shana- 
han were  required  to  exercise  ordinary 
care,  and  not  to  be  guilty  ot  ordinary  neg- 
ligence; and  neither  was  bound  to  exercise 
any  greaterdegree  ot  care  or  diligence,  nor 
responsible  tor  any  less  degree  ot  negligence. 
The  statute  relied  on  by  the  plaintiff  (Gen. 
St.  1889,  par.  1261)  uses  the  words  "any 
negligence ;"  and ,  in  so  using  the  same,  it  un- 
doubtedly Intends  any  culpable  negligence, 
or  any  negligence  above  what  is  permissi- 
ble. Or,  in  other  words,  it  means  a  want 
ot  that  degree  ot  care  required  in  the  par- 
ttenlar  Instance.  The  statute  is  evidently 
baaed  upon  tb»  theory  that,  when  a  party 


has  exercised  that  degree  ot  care  required 
in  the  particular  instance,  he  Is  not  guilty 
olany  negligence,  although  it  would  be 
possible  for  him  to  have  exercised  a  much 
greater  deg^ree  ot  care.  The  statute  cer- 
tainly does  not  mean  that  the  highest  pos- 
sible degree  of  care  shall  be  exercised,  and 
that  the  party  shall  be  liable  for  the  slight- 
est possible  degree  of  negligence,  thereby 
treating  any  possible  want  of  care,  how- 
ever slight,  as  culpable  negligence.  It  the 
court  below  meant  what  we  think  the 
statute  means,  then  we  think  the  court 
below,  to  that  extent,  was  right.  But, 
from  the  whole  of  the  instruction,  it  can- 
not be  said  that  the  language  thereof 
means  this ;  for,  while  it  is  said,  in  sub- 
stance, that "  any  negligence  "  will  defeat 
the  defendant,  it  is  also  said  that  "slight 
negligence"  will  not  defeat  the  plaintiff, 
and  "slight  negligence " is  certainly  Includ- 
ed within  "any  negligence."  The  court 
probably  meant  by  the  use  of  the  words 
"slight  negligence"  only  a  failure  to  exer- 
cise great  or  extraordinary  care;  but  it 
was  unfortunate  that  it  used  these  words 
with  rererencetothe  plaintiff, Brown,  after 
using  the  words  "any  negligence  "with  rvt- 
erence  to  the  defendant  and  to  Shanahan, 
for  the  court  should  have  applied  precisely 
the  same  degree  of  negligence  to  all.  If  the 
court,  by  the  use  of  the  words  "any  negli- 
gence, "  mean  t  a  degree  of  negligence  grea  ter 
than  ordinary  negligence,— and  any  other 
meaning  than  ordinary  negligence  would 
make  the  instruction  erroneous,— then, 
when  It  used  thewords  "slight  negligence," 
it  would  seem,  unquestionably,  to  have 
meant  a  degree  of  negligence  greater, 
though  perhaps  only  slightly  greater,  than 
ordinary  negligence,  which  would  be  gross 
negligence,  and  which  would  make  the  In- 
struction equally  erroneous.  But  If  the 
court,  by  the  use  of  the  words  "  slight  negli- 
gence," meant  merely  a  failure  to  exercise 
great  or  extraordinary  care,  then  it  would 
seem  that  by  the  use  ot  the  words  "  any  neg- 
ligence" the  court  would  mean  a  much  less 
f ailnre,— a  failure  to  exercise  only  the  great- 
est or  most  extraordinary  degree  of  care; 
and  Inthat  way  the  court  would  make  the 
defendant  railway  company  liable  tor  the 
slightest  and  most  triviai  negiigence,  which 
would  also  make  the  instruction  errone- 
ous. The  defendant  railway  company  is 
responsible  tor  any  culpable  negligence, 
but  not  necessarily  so  for  "any  negli- 
gence;" and  the  plaintitf  would  be  respon- 
sible tor  any  slight  culpable  negligence, 
but  not  necessarily  so  for  any  "slight  neg- 
ligence." But  to  use  the  words  "dight 
negligence"  and  "any  negligence"  in  the 
same  instruction  In  different  senses,  and 
withont  any  explanation,  wonid  be  mis- 
leading and  erroneous.  With  these  words 
"any  n^ligence"  and  "slight  negligence," 
as  nsed  in  the  same  instruction  In  this 
case,  without  any  explanation  as  to  what 
was  meant  by  the  words  "any  negligence," 
the  instruction  is  certainly  erroneous.  As 
above  stated,  both  Brown  and  Shanahan 
were  required  to  exercise  ordinary  care,  or 
that  degree  ot  care  which  an  ordinarily 
prudent  person  would  exercise  under  like 
circumstances,  and  neither  was  required  to 
exercise  any  greater  degree  of  care.  This 
instruction  would  probably,  however,  lead 
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the  J'lry  to  thluk  that  the  railroad  compa- 
ny, through  Its  agents  and  empluyes,  was 
bound  to  exercise  the  greatest  possible  de- 
gree of  care,  and  was  liable  for  the  slight- 
est possible  degree  of  negligence,  which  is 
not  the  correct  rule. 

On  the  side  of  the  plaintiff,  however,  it 
Is  said  that  this  instruction  was  not  prop- 
erty excepted  to.  After  a  copy  of  all  the 
instructions  1b  given  in  the  record,  num- 
bered from  1  to  6,  then  the  following  lan- 
guage is  used :  "And  the  said  Instructions 
from  one  to  6,  inclusive,  are  all  the  instruc- 
tiouB  given  by  the  court  to  the  Jury  in  this 
case,  •  •  •  to  the  giving  of  which  in- 
structions numbered  1.  2,  3,  4,5,  and  6,  and 
to  each  of  them  severally,  the  defendant 
then  and  there  excepted."  The  first  in- 
struction includes  what  is  above  quoted, 
and  the  figure  "1",  representing  its  num- 
ber, is  placed  nearly  in  the  middle  of  the 
Instruction,  and  not  at  the  beginning, 
where  it  should  be  placed,  and  what  we 
have  quoted  comes  before  the  figure;  and, 
for  this  reason,  it  is  claimed  that  the  in- 
struction was  not  properly  excepted  to. 
It  is  clear,  however,  that  the  whole  of  this 
intruction  was  Intended  to  be  numbered 
"1,"  and  the  whole  of  It  was  intended  to 
be  excepted  to,  and  we  think  the  court  and 
the  parties  so  understood  it. 

Other  questions  are  presented  in  this 
case,  but  we  do  not  think  that  It  is  neces- 
sary to  discuBS  them.  The  judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial.  All  the 
Justices  concurring. 


Atchison,  T.  &  S.  F.  R.  Co.  v.  Dwei-lb. 
(Supreme  Court  of  Kansas.    July  8,  1890.) 

Passenoers  — Fabb  — Tesdkr  aftbr  Expclsios 
Beovv — Excessive  Damages— Remissios— New 
Trial. 
1.  Before  a  railroad  company  can  collect  ex- 
cess fare  from  a  passeni^r  who  has  not  purchased 
a  ticket,  under  the  provisions  of  chapter  189  of  the 
Laws  of  ISSfi,  it  must  have  a  ticket-ofllee  open  for 
the  sale  of  tickets  at  the  station  where  passage  is 
taken  at  least  30  minutes  prior  to  the  departure  of 
the  train.  A  keepinjr  of  the  ofBce  open  for  80 
minutes  prior  to  the  sidvertised  time  or  departure 
will  not  suffice  where  the  train  is  behind  time. 
If  the  office  is  not  open,  with  an  agent  in  the 
same,  ready  upon  call  to  sell  tickets,  long  enougli 
before  the  ai'tual  departure  of  the  train,  whether 
delayed  or  notj  to  enable  passengers  to  purchase 
tickets  and  safely  Ijoard  the  train,  no  excess  fare 
can  be  collected. 

3.  In  an  ai-tlon  to  recover  damages  for  expul- 
sion from  the  train  for  refusal  to  pay  the  fare  de- 
manded, the  following  instruction  was  given: 
"That  if  the  passenger  refused,  when  demanded, 
the  faro  he  know,  or  ought  to  have  known,  was 
Justly  due,  and  persisted  iu  such  refusal  until  the 
company,  in  tlio  cxoix'ise  of  its  right  to  expel  him 
tiierefor,  had  taken  the  necessary  stops  to  put 
him  off,  by  commencing  to  stop  the  train,  or  seiz- 
ing theJK>r80U,  if  such  seizure  was  necessary,  such 
pisintitr  was  s  trespasaer,  and  by  such  act  and 
conduct  relieved  tbo  company  of  its  obligation  to 
carry  him ;  and  be  could  not  rcimpose  such  obli- 
gation on  the  company  by  making  a  tender  of  the 
sum  duo  after  having  once  refused  it  for  the  pur- 
pose and  under  the  circumstances  stated,  and  hav- 
ing put  the  company  to  the  trouble  of  tho  per- 
formance of  acts  necessary  to  his  safe  and  proper 
expulsion. "  Held  to  l>e  a  correct  rule  under  the 
facts  of  the  case. 

3.  An  instruction,  tliat,  if  the  Jury  ''l>eiieve 
from  the  evidence  in  the  case  that  the  plaintiff 


refused  to  pay  the  amount  demanded  of  him,  but 
that  such  refiiaal  was  not  for  the  purpose  of  de- 
frauding the  oompany,  or  unjustly  withholding 
its  legal  dues,  or  vexing,  annoying,  delaying,  or 

Eutting  to  inconvenience  the  company '8  employes, 
ttt  was  done  in  good  faith,  under  a  mistaken  1>e- 
lief  that  he  was  under  no  legal  obligations  to  pay 
all  that  was  demanded,  and  such  hones^  of  pur- 
pose and  belief  was  apparent  from  tbe  manner, 
temper,  demeanor,  and  conduct  of  plaintiff  and 
tbe  circumstances  of  the  caae,  tbe  company  was 
bound  to  accept  the  sum  previously  refused,  if 
tendered  at  any  time  liefore  the  actual  expulsion, 
or  after  such  expulsion  and  t>efore  the  starting  up 
of  the  train,  "  is  held  to  lie  erroneous. 

4.  Where  counsel  for  the  prevailing  party  in 
addressing  the  Jury  brings  before  them  extraneous 
matters  and  statements  of  facts  not  in  evidence, 
which  are  calculated  to  divert  the  attention  of  tlie 
Jury  from  the  issues  in  the  case,  and  to  excite 
passion  and  prejudice  against  the  losing  party, 
and  the  trial  court  upon  a  motion  for  a  new  trial 
tinds  and  states  that  the  verdict  returned  by  the 
jury  was  grossly  excessive,  and  that  it  was  prob- 
ably given  under  the  influence  of  passion  and 
prejudice  arising  from  the  misconduct  of  the  pre- 
vailing party,  the  verdict  should  be  set  aside  and 
a  new  trial  granted. 
(Syllabtu  by  the  Coti,rt.) 

Error  from  district  court,  Marion  coun- 
ty ;  Frank  Dostbr,  Judge. 

Action  by  J.  O.  Dwelle  to  recover  dam- 
ages from  the  Atchison,  Topeka  &  Santa 
Fe  Railroad  Company  for  wrongfully  and 
forcibly  ejecting  him  from  one  of  Its  pas- 
senger trains.  The  plaintiff  alleges  that 
on  April  13,  1S87,  he  went  to  the  station  of 
Cedar  Grove  for  tbe  puriioae  of  taking 
passage  on  the  next  train  of  the  defendant 
to  the  city  of  Florence ;  that  when  he  ar- 
rived at  the  station  there  was  no  agent 
or  person  authorised  to  sell  tickets  at  the 
station,  and  he  was  unable  to  procure  a 
ticket  for  such  passage ;  that  he  then  went 
upon  the  train,  and  tendered  18  cent8, 
which  was  the  legal  fare  due  from  Cedar 
Grove  to  Florence;  that  the  tender  of  18 
cents  wns  refused,  and  the  collector  of  the 
company  demanded  10  cents  in  excess  ot 
the  legal  fare;  that  he  thereupon  tendered 
the  sum  of  2S  cents,  but  the  servnnts  of  the 
company  i-efusert  to  accept  the  tender  or 
to  curry  him  upon  the  train,  and  forcibly 
and  unlawfully  ejected  him  from  its  cars, 
midway  between  Cedar  Grove  and  Flor- 
ence, whereby  he  was  greatly  delayed  and 
Injured;  and  he  prayed  damages  In  the 
sum  of  f  25,000.  The  answer  of  the  defend- 
ant was  a  general  denial.  A  trial  was 
had  with  a  Jury,  and,  after  hearing  the  tes- 
timony, the  following  instructions  were 
given  by  the  court  to  the  jury : 

"Jiistnictions.  Gentlemen  ot  the  Jury: 
The  defendant  Is  a  common  carrier,  and 
bound  to  carry  on  its  pasHpnger  trains  all 
persons  who  pay  legal  rates  of  fare,  and 
who  conform  to  all  the  reasonable  ruleH 
of  the  company,  and  who  do  not  deport 
themselves  to  the  annoyance  or  danger  of 
the  passengers,  or  Its  own  employes.  Our 
statute  declares  'that  In  every  case  where 
any  passenger  on  any  railroad  shall  fail 
or  neglect  to  purchase  a  ticket  for  his  or 
her  Journey  prior  to  tnkingpassage  on  the 
train  of  such  railroad  company,  it  shall  he 
lawful  for  such  railroad  company  to 
charge  and  collect  from  such  passenger,  in 
excess  of  the  legal  rate  of  fare,  the  sum  of 
ten  cents  for  each  Journey  of  fifteen  niUea 
or  less,  and  the  sum  of  fifteen  cents  tor 
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each  joarney  of  more  than  fifteen  niilea, 
and  not  exceeding  fifty  miles,  ami  the  sum 
ol  twenty-five  cents  for  eacli  Journey  of 
fifty  mllee  or  more:  provided  that  this 
shall  not  apply  to  any  passengrer  talking 
passage  on  any  railroad  trains  [from  any 
station]  at  which  such  railroad  company 
fails  to  keep  tickets  on  sale,  or  at  which 
such  company  shall  neglect  or  fail  to  keep 
its  ticket-othce  open  for  the  sale  of  tickets 
at  least  thirty  minutes  immediately  prior 
to  the  starting  of  snob  train.'  Laws  1886, 
c.  139.  The  right  of  a  railroad  company 
to  discriminate  in  its  rates  of  fare  between 
those  purchasing  tickets  and  those  who 
do  not  depends  upon  its  compliance  with 
the  proTisions  of  this  statute  in  regard  to 
keeping  its  tlcket-ofHce  open  for  the  re- 
quired length  of  time.  By  keeping  the 
ticket-office  open  is  meant  keeping  an  office 
reasonably  convenient  of  access  and  exit, 
w^ith  an  agent  in  the  same  or  at  hand, 
ready  upon  call  to  sell  its  tickets  long 
enough  before  the  starting  of  its  train  to 
enable  passongera  to  purchase  tickets  and 
safely  board  the  train.  Only  upon  com- 
pliance with  these  legal  requirements  does 
It  obtain  the  right  to  charge  the  excess 
fare  to  a  passenger  who  has  not  purchased 
a  ticket ;  and  of  course,  in  a  case  where  it 
hfUi  no  light  to  demand  the  excess  fare,  it 
has  no  right  to  expel  a  passenger  who  re- 
fuses to  pay  it  when  demanded.  Hence,  it 
you  believe  from  the  evidence  in  this  case 
that  at  the  Cedar  Grove  station,  on  the 
day  the  plaintiff  got  on  the  defendant's 
train,  It  did  not  keep  its  tlcket-oflice  open 
in  the  manner  and  for  the  time  hereinbe- 
fore stated,  so  that  plaintiff  was  unable 
to  purchase  a  ticket  befure  entering  the 
cars,  the  defendant's  employes  had  no 
right  to  demand  an  excess  of  fare  from 
him,  or  to  expel  him  for  refusing  to  pay 
it.  But,  on  the  other  hand,  if  you  believe 
from  the  evidence  that  the  defendant  did 
so  keep  its  ticket-office  open  at  such  sta- 
tion, but  the  plaintiff  did  not  purchase  a 
ticket  before  entering  the  cars,  the  em- 
ployes of  the  defendant  had  a  right  to  de- 
maud  the  excess  tare,  and  had  a  right  to 
exi>el  plaintiff  if  he  refused  to  pay  the 
same;  and  the  failure  of  the  plaintiff  to 
reach  the  railroad  station  in  time  to  pur- 
chase a  ticket  before  the  train  started 
would  not  relieve  him  from  the  obligation 
to  pay  such  excess  fare.  A  person  enter- 
ing a  railroad  car  should  promptly,  on  de- 
mand, produce  and  deliver  to  the  proper 
employe  a  ticket  for  his  passage;  or,  if  he 
has  no  ticket,  and  has  no  legal  excuse  for 
failure  to  provide  himself  with  one,  should 
promptly,  on  demand,  tender  in  money 
the  legal  chargeable  fare,  including  excess. 
If  any  there  be;  and  upon  a  refusal  hy  him 
to  do  so,  if  such  refusal  is  with  the  Inten- 
tion and  for  the  purpose  of  defrauding  or 
unjustly  withholding  from  the  company 
its  just  dues,  or  unreasonably  and  wan- 
tonly vexing,  delaying,  annoying,  or  put- 
ting to  inconvenience  the  company's  em- 
ployes, he  becomes  a  trespasser,  and  may 
be  at  once  ejecte<l  from  the  train,  unless 
prior  to  the  time  the  company  commences 
to  exercise  its  right  of  ejection,  as  by  com- 
mencing to  stop  its  train  for  that  purpose, 
or  the  seizure  of  his  person  by  its  servants 
fur  the  purpose  of  putting  htm  off,  he  re- 


cants and  offers  to  pay  or  deliver  the  tick- 
et, in  which  case  the  company  is  bound  to 
accept  the  same,  and  allow  him  to  ride; 
but  if  his  refusal  to  pay  or  deliver  a  ticket 
is  not  done  to  defraud  the  company,  or  to 
vexatiously  annoy,  delay,  or  inconvenience 
its  employes,  but  is  done  with  an  honest 
belief  as  to  his  right  to  so  refuse,  and  such 
motives  for  refusal  are  apparent  from  his 
temper,  demeanor,  and  conduct,  and  all 
the  circumstances  of  the  case,  then  the 
company  is  bound  to  accept  the  legal 
charges  from  him,  if  tendered  at  any  time 
before  bis  expulsion,  or  even  after  the  ex- 
pulsion and  before  the  starting  up  of  the 
train.  Hence,  if  you  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff,  with 
intent  to  defraud  the  defendant,  and  with- 
hold from  it  its  Jnst  dues,  or  for  the  pur- 
pose of  vexatiously  annoying,  delaying, 
and  putting  to  inconvenience  the  com- 
pany's employes,  refused,  when  demanded, 
to  pay  the  fare  he  knew  or  ought  to  have 
known  was  Justly  due,  and  persisted  in 
such  refusal  until  the  company.  In  the  ex- 
ercise  of  its  right  to  expel  him  therefor, 
had  taken  the  necessary  steps  to  put  him 
off,  as  by  commencing  to  stop  the  train, 
or  seizing  his  person,  if  such  seizure  was 
necessary,  such  plaintiff  was  a  trespasser 
by  such  acts  and  conduct,  relieved  the 
company  of  its  obligation  to  carry  him, 
and  he  could  notrelmpose  such  obligation 
on  the  company  by  making  a  tender  of  the 
sum  due  after  having  once  refused  it  for 
the  purpose  and  under  the  circumstances 
stated,  and  having  put  the  company  to 
the  trouble  of  the  performance  of  acts  nec- 
essary to  his  safe  and  proper  expnision ; 
but,  notwithstanding  such  refusal  for  such 
purpose,  and  under  such  circumstances,  if 
the  plaintiff,  prior  to  the  taking  of  such 
steps  by  the  company  to  expel  him,  ten- 
dered the  proper  amount  to  the  proper 
employe,  he  was  bound  to  accept  it  and 
I»ermit  the  plaintiff  to  ride. 

"Bi't,  on  the  other  hand.  If  you  believe 
from  the  evidence  in  the  case  that  the 
plaintiff  refused  to  pay  the  amount  de- 
manded of  him,  liut  that  such  refusal  was 
not  for  the  purpose  of  defrauding  the 
company,  omnjustly  withholding  its  legal 
dues,  or  Tcxing,  annoying,  delaying,  or 
putting  to  inconvenience  the  company's 
employes,  but  was  done  in  good  faith,  un- 
der a  mistaken  belief  that  he  was  under  no 
legal  obligations  to  pay  all  that  was  de- 
manded, and  such  honesty  of  purpose  and 
belief  was  apparent  from  the  manner, 
temper,  demeanor,  and  conduct  of  plain- 
tiff, and  the  circumstances  of  the  case,  the 
company  was  bound  to  accept  the  sum 

Ereviously  refused,  if  tendered  at  any  time 
efore  the  actual  expulsion,  or  after  such 
expulsion  and  beforethe  starting  np  of  the 
train.  In  the  expulsion  of  a  passenger 
from  a  train  no  moi*e  force  should  be  used 
than  is  necessary,  and  if  any  more  is  used 
by  the  company's  employes  than  is  neces- 
sary, the  company  is  liable  in  damages 
from  injuries  resulting  from  such  excessive 
force,  if  it  Is  employed  in  the  interest  of  the 
company, and  to  effectthe  company's  pur- 
pose in  removing  the  passenger;  but  if  an 
employe  of  the  company,  after  expellini; 
such  passenger,  makes  the  contest  his 
own,  and  commits  an  assault  and  battery 
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atter  such  expulsion,  the  company  would 
not  be  liable.  It  is  the  duty  of  a  person 
to  avoid  injury  to  himself  as  far  as  he  rea- 
sonably can,  and  a  person  In  a  contest 
with  another  cannot,  even  though  he  be 
In  the  right,  lor  the  jjurpose  of  increasing 
the  damageB  to  himRelf.or  for  the  purpose 
of  BubjectinK  his  antagonist  to  other  or 
greater  liabilities,  invite  such  antagonist 
to  exert  force  upon  him,  or  hold  out 
against  hira  until  he  does  exert  such  force, 
when  he  linows  such  force  will  be  exerted 
and  injuries  inflicted,  and  when  all  his 
legal  rights  as  to  the  subject-matter  of  the 
contention  can  bo  preserved  to  him  by 
peaceably  submitting.  In  other  words,  a 
person  cannot,  when  it  is  not  necessary 
to  the  maintenance  of  his  legal  rights,  in- 
viteanother  to  commita  wrong  upon  him, 
or  knowing  that  such  other  will  commit 
such  wrong,  and  that  he  cannot  prevent  it 
or  successfully  resist  it,  hold  out  until 
he  does,  and  then  claim  damage  for  the 
wrong  done.  A  person  is  entitled  to  as 
much  damage  for  a  wrong  done  or  injury 
quietly  endured  as  though  he  violently  re- 
sisted, when  he  knows  that  such  resist- 
ance will  be  unavailing.  Hence,  if  you  be- 
lieve from  the  evidence  in  this  case  that 
the  plaintiff,  even  though  in  the  right  in 
refusing  to  pay  the  sum  demanded  of  him, 
yet,  nevertheless.  Invited  the  defendant's 
employes  to  forcibly  eject  him,  or  know- 
ing that  they  would  do  so,  and  that  he 
could  not  Buccessfully  resi.st,  yet,  neverthe- 
less, refused  to  leave  the  train  when  or- 
dered, he  cannot  recover  for  any  physical 
injuries  he  may  have  sustained  in  resisting 
expulsion,  unless  they  were  caased  by  the 
use  of  unnecessary  force  in  expelling  him. 
He  can,  however,  recover  damages  for  any 
physical  injuries  Bustained  by  hira  in  re- 
sisting expulsion,  which  were  caused  by 
theuse  of  any  unnecessary  force  or  violence 
employed  by  thecompany'sservants.  But 
if  you  should  believe  from  the  evidence 
that  plaintiff,  for  the  purpose  of  making 
a  case  against  the  defendant  company, 
and  not  in  an  honest  assertion  of  what 
he  thought  were  his  legal  rights,  told  de- 
fendant's employes  to  stop  the  train,  and 
put  him  off,  he  cannot  recover,  and  your 
verdict  should  be  for  the  defendant.  If  a 
person  Is  wrongly  expelled  from  a  railroad 
train, he  is  entitled  to  recover  all  damages 
he  has  actually  sustained ;  such  as  loss  ot 
time,  labor,  inconvenience,  and  expense  in- 
cident to  traveling  at  another  time,  or 
by  other  modes  of  conveyance  to  the 
place  he  was  endeavoring  to  reach,  for  the 
physical  pain  endured  by  him,  and  such 
mental  suffering  as  grows  immediately 
out  of  orresults  directly  from  such  physic- 
al pains,  provided  such  physical  and  men- 
tal pains  are  not  the  result  of  such  force 
as  was  necessary  to  employ  in  expelling 
him,  and  which  he  did  not  invite,  or  could 
have  avoided  by  refraining  from  a  hope- 
less and  unreasonable  resisrrnce,  and  also 
such  damages  as  will  comi)ea8ate  for  the 
sufferings  of  outraged  and  humiliated  feel- 
ings, natural  to  a  man  who  is  compelled 
to  submit  to  Buch  an  indignity  in  such  a 
public  place.  And  when  i  wrongful  ex- 
pulsion of  a  passeiiger  occurs,  and  such 
expulsion  is  accomplished  by  or  accom- 
panied with  acts  of  gross  oppression,  wan- 


ton disregard  of  the  rights  and  feelings  of 
the  perKon  expelled, and  wanton  disregard 
of  the  duties  imposed  upon  the  company, 
a  kind  of  damages,  called  'e."cemplary,' 
may  be  allowed;  that  is,  damages  which 
the  law  allows  for  the  piirpoee  of  teaching 
ths  offending  party  lessons  of  good  citi- 
zenship, respect  for  the  rights  and  feelings 
of  others,  and  regard  for  the  duties  rest- 
ing upon  him,  the  offending  party;  but  in 
all  such  cases  the  damages  should  be  rea- 
sonable in  amount,  not  awarded  through 
any  passion  or  prejudice  excited  by  tho 
misconduct  of  the  wrong-doer,  but  should 
be  tempered  and  proportioned  to  the  ne- 
cessities of  the  case,  the  magnitude  of  the 
offense,  the  wrong  actually  endured,  and  the 
lesson  to  be  taught.  Hence,  in  this  case, 
if  you  believe  from  the  evidence  that  plain- 
tiff is  entitled  to  recover  at  all,  he  should 
be  allowed,  as  a  matter  of  right,  to  com- 
pensation for  the  labor,  inconvenience,  and 
expense  of  being  compelled  to  go  to  his 
place  of  destination  at  another  time,  and 
by  other  modes  of  conveyance,  if  any  were 
resorted  to,  tor  physical  pain  endured  by 
him  which  resulted  from  the  force  era- 
ployed  in  expelling  him,  provided  he  did 
not  invite  the  employment  of  such  force, 
or  unreasonably  awaited  its  employment 
when  he  might  have  avoided  It,  and  for 
such  mental  suffering  as  directly  resulted 
from  and  grew  out  of  such  ph.vsical  pain, 
and  for  such  humiliation  and  degradation 
as  were  imposed  upon  him  by  being  com- 
pelled to  leave  the  train,  under  imputation 
publicly  cast  upon  him  of  having  refused 
to  pay  his  fare,  or  having  violated  the  re- 
lations of  passenger  and  carrier  between 
himself  and  the  company.  In  addition  to 
these  items  of  compcnsatorj'  damages,  the 
exemplary  damages  before  spoken  of  may 
be  awarded,  if,  in  the  exercise  of  a  sound 
judgment,  you  believe  from  the  evidence 
the  case  requires  the  same  for  the  reasons 
and  purposes  stated.  No  rules  exist  for 
the  measurement  of  damages  awarded  for 
physical  and  mental  pain,  or  for  the  en- 
durance of  a  humiliating  expulsion  from  a 
train  of  cars,  but  such  damages  must, 
nevertheless,  bear,  so  far  as  it  Is  possible 
to  discover  tlie  same,  an  exact  relation  to 
the  injuries  inflicted,  and  cannot  beawaro- 
ed  as  a  matter  of  guess-work,  or  captious- 
ly and  recklessly,  but  should  be  as  nearly 
compensatory,  in  a  money  point  of  view, 
as  it  is  possible  to  estimate  the  same,  and 
the  distinction  between  such  damages  for 
such  injuries  and  the  exemplary  damages 
before  spoken  of  should  be  kept  fully  In 
mind,  so  as  not  to  confound  the  two,  or 
award  the  one  for  reasons  which  alone 
justify  the  other.  The  burden  Is  upon 
plain  lift  to  prove  his  case,  that  is,  the 
wrongfulness  of  his  expulsion  from  the 
train,  and  the  amount  of  his  damages,  by 
the  preponderance  or  greater  weight  ot  the 
evidence;  not  necessarily  by  the  greater 
number  of  witnesses,  but  by  witnesses  ot 
greater  credibility,  intelligence,  and  knowl- 
edge of  the  matters  about  which  thej-  tes- 
tify. You  should  take  into  account  the 
Interest  which  witnesses  have  In  the  result 
of  the  controversy,  and  the  bias  and  preju- 
dice they  may  have,  if  any,  against  either 
of  the  parties,  and  it  you  believe  from  the 
evidence  that  any   witness  has  willfully 
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sworn  falsely  to  any  material  matter,  you 
are  at  liberty  to  disregard  the  whole  o! 
bis  testimony  because  of  that  fact.  You 
are  the  exclusive  Judges  of  all  the  evidence 
Id  the  case  of  what  it  was  or  was  not,  and 
of  the  nredibillty  of  all  the  witnesses." 

The  Jury  returned  a  verdict  in  favor  of 
the  plaintiff,  and  assessed  his  damages  at 
f4,0<K),  and  in  answer  to  special  questions 
stated  that  ¥3,000  of  the  ami>unt  was  al- 
lowed as  punitive  damages.  Amotion  for 
a  new  trial  was  made  upon  the  grounds, 
among  others,  of  misconduct  of  the  plain- 
tiff, excessive  damages  given  under  the  in- 
fluence of  passion  and  prejudice,  and  that 
tile  verdict  was  not  sustained  by  suflScient 
evidence.  The  court  ruled  that  the  mo- 
tion for  a  new  trial  would  be  sustained 
unless  the  plaintiff  would  remit  one-half 
of  the  compensatory  damages,  and  also 
one-half  of  the  punitive  damages;  and 
thereupon  the  plaintiff  entered  a  remitter 
as  to  one-half  of  the  amount  of  the  verdict, 
the  sum  of  f  2.000,  and  the  court  then  over- 
mled  the  motion  for  a  new  trial.  The 
railroad  company  excepts,  and  brings  the 
case  to  this  court  for  review. 

Geo.  R.  Peck,  A.  A.  Hard,  and  J.  G. 
Egftn,  for  plaintiff  in  error.  Keller&Dean, 
tor  defendant  in  error. 

Johnston,  .T.,  {after  stating  the  facts 
as  above.)  J.  C.  Dwell«  was  expelled 
from  one  of  the  trains  of  the  Atchison, 
Topeka  &  Sante  Fe  Railroad  Compa- 
ny on  April  13, 1887,  for  the  reason  that 
be  reused  to  pay  the  fare  which  the 
collector  of  the  train  demanded  of  him. 
He  took  passage  on  the  train  at  the 
station  of  Cedar  Grove  for  the  purpose 
of  going  to  Florence,  a  distance  ol  six 
miles.  He  reached  Cedar  Grove  about  the 
time  of  the  arrival  of  the  train,  and  after 
the  station  agent  had  left  the  ticket-of- 
fice and  gone  to  the  forward  part  of  the 
train  to  assist  in  loading  the  baggage 
that  was  being  taken  on  at  that  station. 
There  was  no  one  in  the  ticket-offlce  at  the 
time  from  whom  he  could  have  purchased 
a  ticket.  Afterboarding  the  train,  the  col- 
lector demanded  his  fare,  when  Dwelle 
tendered  the  sum  of  20  cents.  The  col- 
lector Informed  him  that,  as  he  had  no 
ticket,  he  must  pay  10  cents  in  excess  of  the 
regular  fare,  which  was  18  cents.  Dwelle 
claimed  that  the  excess  could  not  be  col- 
lected, for  the  reason  that  there  was  no 
one  in  the  ticket-offlce  from  whom  he  could 
purchase  a  ticket,  but  the  collector  insist- 
ed on  the  payment  of  the  28  cents,  and  re- 
turned the  20  cents  which  Dwelle  had  be- 
fore given  him.  There  is  a  dispute  in  the 
evidence  as  to  what  subsequently  oc- 
curred. The  collector  claims  that  Dwelle 
insisted  that  he  would  not  pay  the  excess, 
and  told  him  to  stop  the  train  and  i)ut 
him  off;  and  the  collector  went  forward 
and  informed  the  conductor  that  a  pas- 
senger had  refused  to  pay  his  fare,  and  he 
desired  him  put  off.  Dwelle,  however, 
claims  that  he  endeavored  to  pay  the  ex- 
cess fare  before  any  steps  were  taken  to 
stop  the  train.  After  the  collector  went 
fui  ward  for  the  conductor,  Dwelle  went 
towards  the  rear  of  the  coach,  when  he 
met  another  collector  and  tendered  to  him 
tbe  fare,  which  was  at  first  taken,  but 


about  that  tlmethefirst  collector  returned 
with  the  conductor  of  the  train,  and  the 
second  collector,  being  informed  of  what 
had  previously  occurred  In  relation  to 
Dwelle'B  fare,  returned  the  money  given  to 
him.  After  a  parley  between  Dwelle  and 
the  trainmen,  during  which  Dwelle  several 
times  tendered  the  full  amount  of  28  cents 
as  fare,  he  was  put  off  the  train.  He  vio- 
lently resisted  the  efforts  to  eject  him,  and 
after  being  put  off  he  climbed  on  another 
portion  of  the  train  a  second  time,  and  the 
trainmen  were  again  required  to  use  force 
in  removing  him  from  the  train.  There  ia 
testimony  that  so  much  time  was  taken 
in  remo  vlng  him  that  tbe  train  was  stopped 
for  a  period  of  five  minutes  for  that  pur- 
pose. He  claims  that  one  of  his  legs  was 
strained  and  injured  in  the  struggle.  Er- 
ror is  assigned  on  the  refusal  of  the  court! 
to  instruct  the  jury  that  if  the  ticket-office 
at  Cedar  Grove  was  open  for  the  sale  of 
tickets  for  30  minutes  prior  to  the  schedule 
time  for  starting  the  train,  and  the  plain- 
tiff failed  to  purchase  a  ticket  during  that 
time,  and  did  not  tender  a  ticket  upon  the 
train,  that  he  was  bound  to  pay  the  ex- 
cess fare;  and,  further,  that  the  defendant 
was  not  bound  to  keep  open  its  ticket-of- 
flce after  the  schedule  time  for  the  starting 
of  the  train.  Testimony  was  offered  tend- 
ing to  show  that  the  train  from  whicii 
Dwelle  was  ejected  was  about  10  minutes 
behind  time  when  It  reached  the  Cedar 
Grove  station.  The  court  refused  this  In- 
struction, and  Instructed  the  jury  that  be- 
fore the  railroad  company  could  require 
the  payment  of  excess  fai-e  from  a  passen- 
ger who  had  not  purchased  a  ticket,  it 
must  appear  that  It  kept  its  ticket-office 
open,  with  an  agent  in  the  same,  ready 
upon  call  to  sell  tickets,  long  enough  be- 
fore the  starting  of  the  train  to  enable 
passengers  to  purchase  tickets  and  safely 
board  the  train.  The  statute  which  au- 
thorizes a  railroad  company  to  discrimi- 
nate in  its  rates  of  fare  between  those  who 
purchase  tickets  and  those  who  do  not, 
contains  the  following  proviso:  "This  act 
shall  not  apply  to  any  passenger  taklnr: 
passage  on  any  railroad  train  [from  an;/ 
station]  at  which  such  railroad  company 
fails  to  keep  tickets  on  sale,  or  at  whtcu 
such  company  shall  neglect  or  fail  to  keep 
Its  ticket-oifice  open,  for  the  sale  of  tickets, 
at  least  thirty  minutes  immediately  prior 
to  the  starting  of  such  train."  Laws 
1886,  c.  139.  It  is  contended  that  It  will 
subject  the  companies  to  great  Inconven- 
ience and  hardship  to  require  them  to  keep 
an  aeent  at  his  post,  not  only  30  minutes 
before  the  schedule  time  of  departure,  but 
also  during  the  time  that  trains  are  un- 
avoidably delayed,  as  they  frequently  are. 
The  statute  must  control ;  and  Its  terras 
are  so  plain  that  little  question  can  arise 
as  to  their  meaning.  No  right  to  charge 
an  excess  fare  is  given  unless  the  company 
keeps  an  office  open  for  the  sale  of  tickets 
Immediately  prior  to  the  departure  of  the 
trains.  No  mention  is  made  of  the  sched- 
ule time  of  starting  the  trains,  nor  Is  there 
anything  in  the  language  of  the  statute 
indicating  that  the  office  should  only  b<| 
kept  open  30  minutes  prior  to  the  advep» 
tised  time  of  the  departure.  The  excep- 
tion Is  expressly  made  to  apply  to  any 
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pneseiiKt-T  taking  poRsaRe  on  "  any  ratl- 
ruAd  trnin,**  nmJ  reniiii-CM  the  ttcket-offlce 
t»  be  open  ^JO  miniiteB  beloi-o  tlie  Btartlng 
of  such  train,  and  not  30  minutes  before 
the  nOvertlHed  time  of  starting  such  train. 
It  might  be  that,  in  the  absence  of  a  stat- 
ute, a  i-eKulation  such  as  is  contended  for 
might  be  deemed  a  reaj^onable  one,  such 
as  the  courts  would  enforce;  and  that 
seems  to  have  been  the  holding  of  the 
courts  in  the  cases  cited  by  the  plaintiff 
In  error.  Railroad  Co.  v.  South, 43  111.  176 ; 
Swan  V.  Bailroad  Co.,  132  Mass.  116.  The 
legislature,  however,  has  determined  what 
a  reasonable  regulation  is  In  order  to 
found  a  right  lor  the  charge  of  excess  fare, 
and  we  are  therefore  not  called  upon  to 
determine  what.  In  our  opinion,  would  be 
a  reasonable  regulation  in  that  respect. 
Porter  V.  Railroad  Co.,  34  Barb.  353;  Nel- 
lis  V.  Railroad  Co.,  30  N.  Y.  505;  Chase  v. 
Railroad  Co.,  26  N.  Y.  523.  There  Is  a  con- 
flict In  the  evidence  as  to  whether  Dwelle 
arrived  at  the  depot  in  sufficient  time  to 
have  purchased  a  ticket,  and  to  have  safely 
boarded  the  train ;  but  if  he  did, and  there 
was  no  opportunity  for  him  to  purchase 
a  ticket  after  his  arrival,  the  company  had 
no  right  to  demand  more  than  18  cents 
from  him,  nor  any  right  to  eject  blm  from 
the  train.  Whether  the  tender  of  the  ex- 
cess was  made  by  Dwelle  before  any  steps 
were  taken  to  remove  him  from  the  train 
is  also  a  disputed  question  by  the  evi- 
dence. The  court  properly  ruled  that  if  he 
"refused,  when  demanded,  to  pay  the  fare 
he  knew,  or  ought  to  have  known,  was 
justly  due,  and  persisted  In  such  refusal 
until  the  company,  In  the  exercise  of  Its 
right  to  expel  him  therefor,  had  taken  the 
necessary  steps  to  put  him  off,  as  by  com- 
mencing to  stop  the  train,  or  seizing  his 
persoQ,  If  such  seizure  was  necessary,  such 
plaintiff  was  a  trespasser,  and  by  such 
acts  and  conduct  relieved  the  company  of 
its  obligation  to  carry  blm,  and  he  could 
not  reimpose  such  obligation  on  the  com- 
pany by  making  a  tender  of  the  sum  due 
after  having  once  refused  It  for  the  purpose 
and  under  the  circumstances  stated,  and 
having  put  the  company  to  the  trouble  of 
the  performance  of  acts  necessary  to  his 
safe  and  proper  expulsion;  but,  notwith- 
standing such  refusal  for  such  purpose  and 
under  such  circumstances,  if  the  plaintiff, 
prior  to  the  taking  of  such  steps  by  the 
company  to  expel  him,  tendered  the 
proper  amount  to  the  proper  employe,  he 
was  bound  to  accept  It  and  permit  the 
plaintiff  to  ride."  Complaint  Is  made, 
however,  of  that  part  of  the  charge  imme- 
diately following  the  portion  above  given. 
It  is  as  follows:  "But,  on  the  other  hand, 
if  you  believe  from  the  evidence  in  the  case 
that  the  plain  tiff  refused  to  pay  the  am  omit 
demanded  of  him,  but  that  such  refus- 
al was  not  for  the  purpose  of  defraud- 
ing the  company,  or  unjustly  withholding 
its  legal  dues,  or  vexing,  annoying,  delay- 
ing, or  putting  to  inconvenience  the  com- 
pany's employes,  but  was  done  in  good 
faith,  under  a  mistaken  belief  that  he  was 
under  no  legal  obligations  to  pay  all  that 
was  demanded,  and  such  honesty  of  pur- 
pose and  belief  was  apparent  from  the 
manner,  temper,  demeanor,  and  conduct 
of  plaintiff,  and  the  circumstances  of  the 


case,  the  company  was  bound  to  accept 
the  sum  i)reviously  refused  if  tendered  at 
any  time  before  the  actual  explusion,  or 
after  such  expulsion  and  before  the  start- 
ing up  of  the  train." 

It  is  contended  that  the  motive  of  the 
passenger,  or  whether  he  acted  in  good 
faith,  and  under  a  mistaken  bulief  that  an 
unjust  demand  had  been  madeof  him, can- 
not affect  the  case.  It  Is  said  that  the  per- 
son in  charge  of  the  train  must,  in  the  in- 
terest of  the  public  as  well  as  the  com- 
pany, act  promptly,  and  should  not  be  re- 
quired to  take  the  ex  parte  statements  of 
the  passenger  in  regard  to  whose  fault  it 
was  that  no  ticket  was  purchased.  It  is 
claimed,  in  the  present  case,  that  the  col- 
lector did  inquire  of  another  passenger 
who  came  upon  the  train  at  the  same  sta- 
tion, and  learned  from  him  that  the  oHlce 
was  open,  and  that  tickets  could  have 
been  purchased  there.  It  is  further  urged 
that  it  is  unreasonable  to  compel  a  con- 
ductor to  institute  an  investigation  as  to 
the  motives  of  a  passenger,  whether  he  Is 
acting  In  good  faith  and  jinder  a  mistaken 
belief  that  he  was  tendering  all  the  fare- 
that  could  be  rightfully  required  of  him; 
but  his  proper  course,  when  the  collector 
insisted  on  the  payment  of  the  excess,  was 
to  pay  the  f  a  re  demanded,  and  afterwards^ 
when  opportunity  is  given  for  investiga- 
tion, to  apply  for  a  refund  or  seek  redress 
against  the  company.  The  following  casea 
are  cited  as  supporting  the  contention: 
Bailroad  Co.  v.  Nichols,  8  Kan.  505,  519: 
Railway  Co.  v.  Rice,  38  Kan.  398.  401,  1ft 
Pac.  Rep.  817;  Railroad  Co.  v.  Ganta,  88 
Kan.  608, 17  Pac.  Rep. .54,  and  cases  therein 
cited. 

A  ma]orit.T  of  the  court  are  of  the  opin- 
ion that  that  portion  of  the  instruction 
which  required  an  acceptance  of  a  tender 
of  the  amount  demanded  at  any  time  be- 
fore the  expulsion,  or  after  the  expulsion, 
and  before  the  starting  of  the  train,  where 
the  refusal  was  in  good  faith,  and  mads 
under  a  mistaken  belief  that  tliere  was  no 
legal  obligation  to  pay  the  sum  demand- 
ed, Is  erroneous.  In  the  opinion  of  the 
writer  the  rule  of  the  instruction  is  both 
reasonable  and  correct,  and,  further, 
the  entire  charge  states  the  law  aptly, 
fairly,  and  fully  as  it  arises  under  the  facts 
of  the  case.  Of  course,  the  person  in 
charge  of  the  train  should  not  be  required 
to  read  the  mind  of  a  passenger,  nor  be 
governed  in  his  action  by  tlie  motives  of 
the  passenger  which  are  not  manifest.  As 
will  be  seen,  the  instruction  only  re- 
quired the  collector  to  accept  the  tender 
when  it  appeared  from  the  manner,  tem- 
per, demeanor,  and  conduct  of  the  plain- 
tiff, and  the  circumstances  of  the  case, 
that  the  refusal  of  the  excels  tare  was  not 
to  defraud  the  company  or  withhold  from 
it  all  Its  legal  dues,  nor  to  vex  or  annoy 
the  employes,  but  that  the  passenger  was 
honestly  mistaken  as  to  a  fact,  or  as  to 
what  was  legally  due  from  him.  No  ex- 
cess fare  could  be  collected  if  the  ticket- 
office  was  not  open  for  the  purchase  of 
tickets  until  the  departure  of  the  train, 
and  an  honest  mistake  as  to  this  fact  may 
be  readily  made  by  either  the  conductor 
or  the  passenger.  If  a  passenger,  acting 
in  good  faith,  makes  such  a  mistake,  and 
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retases  a  demand  for  excess  fare,  and  bis 
bonesty  Is  apparent  to  tbe  collector  or 
condactor  of  tbe  train,  and  If,  when  he 
learns  bis  mistake,  either  before  or  after 
his  expulsion,  he  tenders  all  that  is  de< 
manded,  It  Is  reasonable  and  right  that 
his  tender  should  be  accepted,  and  he 
should  be  allowed  to  ride.  No  good  pur- 
pose can  be  accomplished  by  denying  his 
right  to  ride  under  such  circumstances. 

It  is  next  urged  that  the  verdict  was  ex- 
cessiye,  and  was  given  under  passion  and 
prejudice,  due  to  the  miscondnct  of  the 
prevailing  party.  There  Is  good  reason 
for  this  complaint.  The  misconduct  re- 
ferred to  was  tl)«  Btat.ementof  matters  not 
pertinent  to  the  case,  and  which  were  cal- 
culated to  arouse  the  prejudice  of  the  jury, 
by  the  counsel  for  the  plaintiff  below.  In 
the  course  of  the  argument  it  was  said 
that  the  defendant  railroad  company  is  a 
powerful  corporation,  which  holds  Its 
employes  and  servants  In  u  vise,  and  re- 
<]uires  them  to  go  and  come  to  the  wit- 
ness stand  and  testify  a  t  its  behoof  and 
dictation;  that  railroad  companies  are 
looked  upon  with  suspicion  and  prejudice; 
and  that  such  prejudice  Is  well  founded. 
It  was  stated  thatthe  government  gave  to 
the  railroad  company  10  alternate  sec- 
tions ot  land  on  either  side  of  the  railroad 
to  aid  in  the  building  of  its  road;  that 
that  land  was  worth,  on  an  average,  to 
the  railroad  company,  f  6  an  acre,  which 
Is  13,200  for  every  section,  and  which 
would  be  f  32,000  a  mile  that  the  railroad 
KOt  to  assist  in  the  building  of  its  road. 
It  Is  then  stated  that  It  is  a  lamentable 
fact  that,  notwithstanding  all  these 
things,  the  railroad  company  makes  a 
studied  and  determined  effort  to  bleed  the 
people  all  along  Its  line.  An  objection  was 
made  to  the  remarks  of  counsel,  as  not 
based  on  the  facts,  and  as  being  an  ap- 
peal to  the  passion  of  tbe  Jury,  which  ob- 
jection was  overruled.  In  further  argu- 
ment counsel  continued  to  inveigh  against 
railroad  companies,  claiming  that  they 
controlled  legislation,  nnd  that  the  act 
In  relation  to  collection  ol  excess  fare 
was  for  the  benefit  of  railroad  companies, 
and  was  dictated  by  them.  It  was  fur- 
ther stated  that  the  odor  around  railroad 
offices  was  such  as  to  demoralize  men,  and 
to  make  them  disrestard  their  solemn  ob- 
ligaiions  and  their  duties  to  their  fellow- 
men;  and,  further,  that  it  tended  to  make 
them  disregard  their  solemn  oaths  when 
they  come  upon  the  witness  stand ;  that 
they  are  educated  to  throw  baggage  and 
destroy  it,  to  throw  It  off  the  trains  and 
tumble  It  in  heaps ;  and,  further,  that  they 
are  educated  to  snub  passengers  on  every 
occasion,  and  not  to  give  a  civil  answer 
when  aslied  a  civil  question.  It  was  stat- 
ed that  the  employes  of  the  company  per- 
formed its  bidding  without  regard  to  right 
or  wrong,  and  that  they  go  on  the  wit- 
ness stand  to  testify  to  whatever  they  are 
given  to  understand  by  the  railroad  com- 
pany that  they  want  them  to  testify  to. 
It  was  stated  that  there  are  few  men  who 
dare  to  enter  into  litigation  with  a  rail- 
road company,  because  It  has  a  legal  de- 
partment, and  has  lawyers  hired  by  the 
year,  and  therefore  had  no  care  what  the 
cost  of  tbe  litigation  might  be.    A  com- 


parison was  made  between  tfae  defends 
ant  company  and  another  railroad  com' 
pany  which  operated  a  road  through  th« 
town  where  the  court  was  held,  in  which 
it  was  stated  that  the  policy  of  one  was 
to  treat  everybody  decently,  rightfully, 
and  well,  while  the  policy  of  the  other  was 
different,  and  that  the  defendant  should 
be  taught  a  lesson  by  the  Imposition  of 
heavy  punitory  damages.  In  speaking  of 
witnesses  who  had  given  testimony 
against  the  plaintiff  below,  an  allusion 
was  made  to  the  fact  that  there  was  a 
man  killed  down  there  about  six  years 
ago,  and  that  there  were  some  of  these 
witnesses  who  would  cut  another  man's 
heart  ut,  men  who  would  kill  another 
man's  cow,  and  would  steal  another 
man's  rocks,  and  that  these  were  the 
kinds  of  men  whom  the  railroad  company 
had  brought  to  assail  Dwelle's  reputa- 
tion for  truth  and  veracity.  This  line  of 
argument  was  continued  at  considerable 
length.  These  statements  were  not  based 
on  the  testimony,  and  most  of  them  were 
wholly  Incompetent,  and  of  a  very  prejudi- 
cial character.  It  requires  no  discussion 
to  show  that  counsel  went  far  beyond  the 
scope  of  legitimate  argument,  and  their 
course  In  dragging  extraneous  matters 
and  facts  before  the  Jury,  which  manifestly 
tended  to  excite  their  prejudices,  merits 
disapproval,  and  the  setting  aside  of  the 
verdict  which  was  apparently  Influenced 
by  the  misconduct.  Huckell  v.  McCoy,  88 
Kan.  54, 15  Pac.  Rep.  870,  and  cases  cited. 
In  the  course  of  the  argument  counsel  for 
the  plaintiff  below  read  from  the  case  of 
Railroad  Co.  v.  Weaver,  16  Knn.  462,  and 
over  the  objection  of  the  opposing  party. 
That  portion  which  was  read  contained 
expressions  of  the  opinion  of  the  writer 
with  regard  to  the  rule  of  accountability 
of  railroad  companies,  and  also  of  the  con- 
duct of  the  servants  and  employes  of  rail- 
road companies  towards  the  public.  If 
the  law  of  the  Weaver  Case  is  pertinent 
and  proper,  it  should  have  been  presented 
to  the  jury  In  the  charge  of  the  court. 
The  statement  of  what  purports  to  be 
facts  In  the  opinion,  read  to  the  jury,  was 
also  Inapplicable,  and  should  have  been 
excluded.  These  facts  were  not  Intro- 
duced In  evidence  before  the  jury,  nor  in 
fact  could  they  have  been.  Hearsay  evi- 
dence is  not  admissible,  whether  given  by 
a  witness,  stated  by  one  of  the  counsel  in 
his  argument  to  the  Jury,  or  read  from 
the  official  report  of  a  decision  made  by 
the  supreme  court.  All  matters  not  In 
evidence,  and  not  pertinent  to  the  issue, 
cannot  be  brought  before  the  jury  upon 
any  pretense.  In  the  case  of  State  v. 
Walt,  ante.  354,  (decided  at  the  present 
term,)  the  question  of  the  right  of  counsel 
to  read  to  tbe  jury  from  an  opinion  pub- 
lished In  the  supreme  court  reports  state- 
ments with  regard  to  facts  in  another 
case  Is  denied,  and  numerous  cases  are 
cited  In  support  of  that  ruling.  All  these 
matters  were  calculated  to  divert  the  at- 
tention of  the  jury  from  the  testimony  and 
the  i-enl  Issues  in  the  case,  and  to  prejudice 
them  against  thedefendant.  Itisclaimed, 
and  is  true,  that  objections  werenut  made 
to  all  of  the  statements,  but  tbe  attention 
of  tbe  coort  was  called  to  the  objectlona- 
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Ide  langaage  at  fhe  beginning  of  tlie  argu- 
ment, and,  aa  tliat  was  overruled,  the 
party  retrained  from  pressingfurther  fruit- 
less objections.  The  question  is  fairly 
raised  by  tlie  objection  tliat  was  made 
and  the  exception  that  was  taken,  and  it 
was  the  duty  of  the  court  thereafter  to 
regulate  the  course  of  the  argument,  and 
to  exclude  from  the  jury  the  extraneous 
and  improper  statements.  Prima  facie 
these  statements  were  prejudicial,  and 
where  it  appears  that  they  may  have 
prejudiced  the  jury,  and  led  to  the  bring- 
ing in  of  the  verdict  that  was  rendered,  a 
new  trial  should  be  granted.  We  are  not 
left  to  determine  from  the  statements  of 
counsel  alone  as  to  whether  the  verdict 
wasinfluenced  by  the  passion  and  prejudice 
of  the  jury.  The  court  below,  who 
watched  the  conduct  of  the  trial,  and  the 
effect  of  the  argument  upon  the  jury,  has 
found  that  the  verdict  was  excessive,  and 
that  it  was  probably  Influenced  by  the 
misconduct  of  the  prevailing  party.  In 
passing  upon  the  motion  for  a  new  trial, 
the  court  makes  the  following  statement: 
"My  judgment  is,  gentlemen,  and  it  has 
been  since  the  verdict  and  findings  were 
retarned,  that  the  amount  of  damages 
awarded  in  this  case  is  excessive,  and,  con- 
sidering the  argument  of  counsel  to  the 
Jury,  might  have  been  given  under  the  in- 
fluence of  passion  and  prejudice.  Upon 
that  point  I  fear  that  I  committed  error 
myself  in  allowing  the  address  of  plain- 
tiff's counsel,  over  the  protest  and  objec- 
tions of  the  counsel  for  the  defense.  It 
Rtrucic  me  throughout  as  being  heated  and 
inflammatory,  and  calculated  to  arouse 
the  passion  and  prejudice  of  the  jury.  It 
struck  me  at  the  time  as  being  a  character 
of  address  that  would  be  difhcult  for  a 
jury,  unless  exceptionally  discreet  and  fair- 
minded  and  strong-minded,  to  resist. "  The 
court,  having  thus  found,  ordered  a  new 
trial,  unless  the  plaintiff  below  would  remit 
one-hair  of  the  damages,  and  in  pursuance 
of  that  direction  the  judgment  was  reduced 
from  $4,000  to  f  2,000.  We  think  the  court 
should  have  gone  further,  and  have  grant- 
ed a  new  trial  absolutely.  If  the  jury  were 
Influenced  by  passion  and  prejudice  in  ren- 
dering the  verdict  which  the  court  found 
to  be  excessive  to  so  greatan  extent,  there 
were  sufficient  grounds  for  holding  that 
the  entire  verdict,  and  all  the  questions  in 
the  case,  were  likewise  influenced.  From 
the  testimony  Id  the  case,  we  agree  with 
the  judgment  of  the  district  court  that  the 
verdict  is  excessive,  and  when  it  Is  found 
that  a  verdict  so  grossly  excessive  as  this 
has  probably  been  Influenced  by  passion 
and  prejudice,  this  court  will  not  hesitate 
to  reverse  the  judgment  and  grant  a  new 
trial.  Railroad  Co.  v.  Cone,  37  Kan.  567, 
lf>  Pac.  Rep.  499;  Steinbuchol  v.  Wright, 
23  Pac.  Rep.  5R0;  Casein  v.  Dolany,  38  N. 
y.  178.  The  judgment  of  the  district  court 
will  be  reversed,  and  cause  remanded  for 
a  new  trial.    All  the  justices  concurring. 

Town  of  Pendleton  v.  SauiNDEks  et  al. 
(Supreme  Court  of  Oregon.    May  18,  1889.) 

Watbr  CoMPAKiBs— Contracts— Construction — 
EviDEMCE — Experts. 
1.  When  the  town  of  Pendleton  contracted  to 
pump  water  into  a  reservoir  to  the  fall  capacity 


of  its  pumps  whenever  the  first  parties  to  the 
agreement  desired  to  make  a  test  of  the  reservoir^ 
not  exoeedinf  once  each  week  for  (K)  days,  soch 
aereement  did  not  impose  the  duty  on  said  town 
01  doing  more  than  run  its  pumps  to  their  full  ca- 
pacity during  the  time  ihey  were  usually  and 
reasonably  run. 

3.  It  was  not  required  to  incur  extraordinary 
or  unusual  expense  for  that  purpose,  or  to  increase 
its  force  of  engineers,  if  the  oio  then  employed 
was  capable  of  running  the  pumps  to  their  full 
capacity  during  the  hours  he  was  aoonstomed  to 
ran  the  same. 

8.  If  the  supply  of  water  failed  for  any  canae 
without  the  city's  fault,  so  tbst  the  reservoir 
ooald  not  be  filled  at  tihe  times  required  by  S.  & 
C,  such  failure  did  not  put  the  cit^  in  default. 

4.  If  the  cistern  from  which  tae  supply  of 
water  was  drawn  was  inadequate,  or  if,  on  ac- 
count of  tlie  season,  there  was  a  scarcity  of  water, 
the  city  would  not  be  responsible  therefor. 

6.  The  "testa"  provided  for  in  the  agreement 
were  designed  for  the  equal  benefit  of  both  par- 
ties, and  their  purpose  was  to  enable  both  parties 
to  know  by  actual  experiment  when  the  reservoir 
was  completed,  by  being  water-tight. 

6.  So  far  as  either  party  to  the  contracts  men- 
tioned in  the  pleadings  has  bound  himself,  ha 
must  substantially  perform  his  agreement,  and 
neither  is  bound  beyond  the  terms  of  his  agree- 
ment. 

7.  Language  used  in  a  contract  must  generally 
be  held  to  be  used  in  its  ordinary  and  usual  sense 
and  slgniflcation-  but  when  such  rule  would  give 
the  language  no  force  or  effect  whatever,  or  would 
lead  to  an  absurdity,  the  court  may  examine  the 
context,  and  view  the  whole  sabject-matter  in  the 
light  in  which  the  parties  evidently  viewed  it, 
and  ascertain  the  meaning  of  the  language  they 
used  by  their  situation,  the  subject-matter  of  the 
contract,  the  context,  and  all  'Qie  circumstances 
attending  the  execution  of  such  contract. 

8.  Subdivision  9,  $  706,  of  Hill's  Code,  makes 
the  opinion  of  a  witness  competent  evidence  re- 
specting the  identity  or  handwriting  of  a  person, 
where  he  has  knowledge  of  the  person  or  hand- 
writing; and  also  his  opinion  on  a  question  of 
science,  art,  or  trade,  when  he  is  skilled  therein. 

9.  An  expert  is  one  instructed  by  experience; 
and  to  become  such  requires  a  course  of  previous 
habit  and  practice,  or  of  study,  so  as  to  be  famil- 
iar with  the  subject. 

Lord,  J.,  dissenting. 
(Syltabus  by  the  Court.) 

Appeal  from  circuit  court,  Umatilla  coun- 
ty;  James  A.  Fee,  Judge. 

J.  J.  Baileray,  for  appellants.  Wirt  Mt- 
nor  and  L.  B.  Cox,  for  respondent. 

Strahan,  J.  The  object  of  this  suit  is  to 
recover  damages  against  the  defendants 
for  the  alleged  violation  of  the  conditions 
of  a  certain  bond  executed  by  the  defend- 
ants to  the  plaintiff.  It  appears  from  the 
complaint  that  on  the  11th  day  of  Novem- 
ber, 1886,  the  defendants  Saunders  &  Church 
contracted  with  the  plaintiff  to  construct, 
build,  erect,  and  put  in  for  the  plaintiff,  in 
accordance  with  certain  speclflcations,  a 
system  of  water-works,  including  a  reser- 
voir, which  they  agreed  should  be  con- 
structed and  built  pursuant  to  the  said 
specifications,  and  should  have,  when 
built,  the  capacity  of  holding  500,000  gal- 
lons of  water,  and  be  water-tight;  and  for 
such  system  of  water-works,  built  accord- 
ing to  such  plan  and  speciflcations,  the 
plaintiff  was  to  pay  them  f  :^,3T5  in  bonds 
of  the  town  of  Pendleton,  which  wwe  to 
be  received  by  the  contractors  in  payment 
at  6  per  cent,  above  par.  That  said  Saun- 
ders &  Church  entered  upon  the  perform, 
ance  of  said  contract,  and  did  build  and 
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put  In  a  system  of  water-works  for  the 
plaintiff,  pursuant  to  said  argeement,  and 
subtantlally  In  accordance  with  the  speci- 
fications therefor,  in  all  respects,  save  and 
except  that  the  said  Saunders  &  Church 
failed  and  neglected  to  dig,  build,  and  con- 
struct a  reservoir  for  water  wliich  should 
contain  and  hold  500,000  gallons,  and  have 
the  capacity  for  holding  so  much  water, 
and  be  water-tight,  and  did  notify  this 
plaintiff,  and  claim,  that  they  bad  com- 
pleted said  system  of  water-works,  pursu- 
ant to  such  contract,  and  did  call  upon  the 
plaintiff  forthe  contract  price  of  the  same. 
That  plaintiff  examined  said  system  of 
water-works,  and  particularly  the  reser- 
voir, and  finding  the  same  not  built  ac- 
cording to  said  contract,  and  particularly 
that  the  said  reservoir  was  not  built  pur- 
suant to  the  specifications  therefor,  and 
not  to  be  water-tight,  did  refuse  to  accept 
said  system  ol  water-works,  and  to  pay 
the  balance  of  the  contract  price  for  the 
same;  and  at  said  time  plaintiff  had  paid 
Saunders  &  Church,  on  said  agreement, 
the  sum  of  $2'J,200  in  bonds  of  the  town  of 
Pendleton,  at  the  agreed  price  of  6  per  cent, 
above  par;  and  there  still  remained  un- 
paid upon  said  contract  price  the  sum  of 
93,115,  which  plaintiff  refused  to  pay  over 
to  Saunders  &  Church  because  of  their  de- 
fault in  putting  In  said  system  of  water- 
works according  to  contract,  and  partic- 
ularly because  of  their  failure  to  construct 
a  reservoir  pursuant  to  said  contract,  and 
make  the  same  water-tight,  as  required  by 
the  specifications.  That  Saunders  & 
Church,  for  the  purpose  of  Inducing  plain- 
tiff to  accept  the  system  of  water-works 
so  constructed,  and  particularly  to  induce 
the  plaintiff  to  pay  them  the  balance  of  the 
contract  price  of  said  system  of  water- 
works, entered  Into  a  new  contract  with 
plaintiff,  as  follows: 

"This  agreement  made  and  entered  Into 
by  and  between  C.  P.  Church  and  R.  Saun- 
ders, as  partners  under  the  firm  name  of 
Saunders  &  Church,  parties  of  the  first 
part,  and  the  committee  on  fire  and  water 
ol  the  town  of  Pendleton,  composed  of  W. 
F.  Matlock.  E.  Beith,  and  S.  Rothchild, 
parties  of  the  second  part,  witnesseth, 
that  the  parties  of  the  flret  part,  for  and 
in  consideration  of  the  acceptance  by  the 
town  of  Pendleton  of  the  water-works  sys- 
tem constructed  for  said  town  by  the  par- 
ties of  the  first  part  in  Its  present  condl- 
.tion,  and  the  payment  by  the  town  of 
Pendleton  to  said  first  parties  of  the  sum 
of  the  water  bonds  of  the  town  of  Pendle- 
ton, in  the  denominations  of  one  thousand 
dollars  each,  and  numbered  22,  28, 24, 25, 26, 
27,  28,  and  29.  and  of  the  sum  of  one 
hundred  and  ninety-two  and  forty-eight 
one-hundrelhs  dollars,  by  warrant  drawn 
on  the  town  trea.sury,  that  being  the  bal- 
ance of  the  price  agreed  upon  by  the  first 
and  second  parties  as  due  to  said  first  par- 
ties from  said  second  parties  upon  the  full 
and  complete  completion  of  said  water- 
works system,  the  parties  of  the  first  part 
agree  to  and  with  said  second  parties  that 
within  ninety  days  from  the  date  of  the 
Algning  of  the  contract  the  reservoir  of  the 
water-works  system  of  the  town  of  Pen- 
dleton shall  contain  at  least  500,000  gal- 
lons of  water,  or  as  much  as  can  be  put  In 


the  reservoir  bypnmplng;  and  that  said 
reservoir,  when  containing  500,000  gallons 
ol  water,  or  as  near  thereto  as  possible, 
shall  not  lose  from  evaporation  and  flitra- 
tion  more  than  one  and  one-half  inches 
of  water,  vertical  measure,  during  each 
twenty -four  hours;  and  that  if  said  reser- 
voir, when  containing  said  amount  of  wa- 
ter, at  the  expiration  of  said  period  of 
ninety  days,  shall  lose  more  than  one  and 
one-hall  inches  of  water  by  filtration  and 
evaporation  during  each  twenty -four 
hours,  then  that  the  said  first  parties 
shall,  at  their  own  cost  and  expense,  with- 
in twenty  days  thereafter,  make  said  res- 
ervoir water-tight  by  walling  up  the 
north,  east,  and  west  walls  of  the  same, 
wltn  hard-burned  brick  laid  in  cement 
mortar,  and  shall  plaster  the  same  with 
cement  and  black,  sharp  sand,  mixed  In  the 
customary  proportions  for  cementing  cis- 
terns, on  the  Inside  of  the  walls  ol  said  res- 
ervoir to  a  depth  of  at  least  three-eighths 
of  an  Inch.  That  the  parties  of  the  first 
part  make,  sign,  execute,  and  deliver  to 
the  town  of  Pendleton  a  good  and  suffi- 
cient bond  in  the  penal  sum  of  four  thou- 
sand dollars,  with  two  or  more  sureties  to 
be  approved  by  the  common  council,  con- 
ditioned tor  the  faithful  performance  of 
their  part  ol  the  terms  of  this  agreement. 
That  the  parties  of  the  second  part,  for 
and  in  consideration  of  the  covenants  and 
agreements  of  the  first  parties  herein  men- 
tioned, and  by  them  to  be  kept  and  per- 
formed, hereby  agrees  to  and  with  said 
parties,  not  as  individuals,  but  for  and  on 
behalf  ol  the  town  of  Pendleton,  to  accept 
tor  said  town,  subject  to  the  conditions 
and  covenants  mentioned  in  this  agree- 
ment, the  water -works  system  constructed 
for  the  town  of  Pendleton  by  the  first  par- 
ties in  the  condition  the  same  la  now  In, 
and  to  pay  and  deliver  upon  the  filing  of 
this  contract,  duly  signed  and  executed  by 
the  parties  thereto,  accompanied  with  the 
bond  of  the  first  parties  heretofore  men- 
tioned, with  the  recorder  of  the  town  of 
Pendleton  and  the  approval  of  the  same 
by  the  common  council  water  bonds  ot  the 
town  of  Pendleton,  In  denominations  ol 
one  thousand  dollars  each,  and  numbered 
22,  23,  24,  2.5,  26,  27,  28,  and  29;  also  a  war- 
rant of  said  town,  drawn  on  the  town  treas- 
urer, for  the  sum  of  one  hundred  and  ninety- 
two  and  forty-eightone-hundreths dollars. 
And  it  is  further  understood  and  agi'eed 
by  and  between  the  parties  to  this  agree- 
ment that  during  the  time  mentioned  in 
this  agreement  for  the  completion  ot  said 
reserrolr,  that  the  town  of  Pendleton  will 
pump  water  Into  said  reservoir  to  the  full 
capacity  ol  Its  pumps,  (except  what  water 
shall  be  needed  for  consumption  in  said 
town,)  whenever  the  first  parties  may  de- 
sire to  make  a  test  of  said  reservoir,  not 
exceeding  once  each  week ;  and  that  the 
said  first  parties  shall  have  the  right,  dur- 
ing said  time,  to  bleed  the  reservoir  as 
often  as  they  may  deem  It  necessary  for 
the  repairing  of  the  same.  And  It  Is  lur- 
ther  understood  and  agreed  by  and  be- 
tween the  parties  to  this  agreement  that 
W.  F.  Matlock,  E.  Eelth,and  S.  Rothchild, 
parties  of  the  second  part.  In  the  signing 
and  execution  ot  this  agreement,  assume 
no  personal  responslbilty,  and  are  not  t4 
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be  held  In  any  -yray  personally  liable  there- 
on, but  that  they  sIrd  and  execute  the 
«ame  tor  and  on  behalt  of  the  town  ot Pen- 
dleton. In  wltnesB  whereol  the  parties 
have  hereunto  set  their  hands  and  seals, 
this  2lBt  day  ot  June,  1887.  1.  Saukdbbs 
A  Church,    [l.  b.]    4.  W.  F.  Matlock,    [l. 

8.]      2.    £.  REITU.      [L.  8.]     3.   S.  BOTHCHILD. 

[i.-B.]  Intbepreeenceof.ToBNJ.BAi.i.ERAT, 
Taos.  FiTSCtBKALD,  as  to  signatures  1,  2, 
and  S,  4. " 

That  the  foregoing  agreement  is  the 
agreement  or  contract  between  isaunders 
&  Church  and  the  town  of  Pendleton  men- 
tioned In  the  bond  hereinafter  set  forth. 
That  on  the  17th  day  ot  June,  1887,  the  de- 
fendants duly  made  and  executed  to  the 
plaintiff  their  certain  bond,  in  the  words 
and  flgures  following,  to -wit: 

"Know  all  men  by  these  presents  that 
we,  C.  P.  Church  and  K.  Saunders,  Zoeth 
Houser,  Lee  Moorhouse,  C.  B.  Wade,  and 
W.  T.  Clialk,  are  held  and  firmly  bound 
unto  the  town  of  Pendleton  in  the  just 
and  full  sum  ot  tour  thousand  dollars, 
(¥4,000,)  for  the  payment  of  which  sum  to 
the  said  town  of  Pendleton  we,  and  each 
of  us,  do  by  these  presents  bind  ourselves, 
our  heirs,  executors,  and  administrators. 
Jointly  and  severally,  firmly  by  these  pres- 
ents. Signed  with  our  hands  and  sealed 
with  our  seals,  this  17th  day  of  June,  A. 
D.  1887.  The  condition  of  the  above  obli- 
gation is  such  that,  whereas,  the  above- 
bounden  C.  P.  Church  and  R.  Saunders  are 
about  to  enter  into  a  contract  with  the 
town  of  Pendleton,  supplementary  to  the 
contracts  now  existing  between  said  C.  P. 
Church  and  B.  Saunders,  on  one  part, 
and  the  said  town  ot  Pendleton,  on  the 
other,  providing  for  the  construction  of 
the  system  of  water-works  in  the  said 
town,  which  contract  bears  date,  or  is  to 
bear  date,  the  21st  day  of  June,  A.  D.  1387, 
and  which  contract  provides  for  the  doing 
of  certain  work  on  the  reservoir  belonging 
to  said  water  system,  in  case  the  same 
shall  be  necessary  to  make  said  reservoirs 
water-tight:  Now,  therefore,  it  said  C  P. 
Church  and  R.  Saunders  shall  strictly  con- 
form to  and  perform  all  their  covenants 
contained  in  said  contract,  and  abide  by 
and  perform  all  the  covenants  and  condi- 
tions therein  contained  on  their  part,  then 
this  obligation  to  be  and  become  void; 
otherwise,  to  be  and  remain  in  full  force 
and  virtue.  Signed  and  sealed  the  day  and 
year  above  written.    Charles  P.  Chukch. 

[L.  S.]     B.  SADNDBRS.     [L.  8.]     Zo.  HOUSER. 

[l.  S.J  Lbb  Moorhouse.  [l.  s.]  C.  B. 
Wadb.  [L.8.]  W.T.Chaijk.  [us.]  Signed, 
sealed, and  delivered  in  presenceof  John  J. 
Ballbray,  W.  E.  Crbws,  O.  W.  Pittock, 
P.  E.  Qbroulo.  " 

That  said  bond  was,  on  the  23d  of  June, 
1887,  approved  by  the  common  council  of 
the  town  ot  Pendleton.  That  at  said  time 
there  remained  due  the  contractors  from 
the  town  of  Pendleton  93,115,  and  also 
4^5,567.48  for  extra  material  and  labor; 
and  plaintiff  thereupon  paid  the  same,  as 
per  said  agreement  herein  set  forth  ;  and 
plaintiff  has  performed  all  other  condi- 
tions and  promises  by  it  on  its  part  to  be 
performed,  pursuant  to  the  agreement  set 
forth.  That  defendants  C.  P.  Church  and 
R.  Saunders  have  not  performed  nor  ob- 


served the  condltfons  of  the  above^tated 

agreement,  nor  the  promises  on  their  part 
to  be  observed  and   performed,  but  have 
made  default  therein.    That  said  reservoir 
has    never  bad  the  capacity   to  contain 
500,000  gallons  of  water   without  losing 
more  than   1%  inches  of  water,   vertical 
measure,   by  filtration   and   evaporation, 
during  ea'jh  consecutive  24  hours,  nor  less 
than  11  Inches,  vertical  measure,   during 
such  period.    Thatthe  defendants  B.  Saun- 
ders and  C.  P.  Church  were  duly  notified, 
and  well  knew  the  condition  of  said  reser- 
voir, and  the  fact  that  the  same  was  not 
water-tight,  and  would  not,  at  the  ex- 
piration of  the  90  days  specified,  contain 
the  said  amount  of  water  without  losing 
more  than  l)i   inches  ot  water,  vertical 
measure,   by  filtration  and    evaporation, 
during  each  consecutive  24  hours,   nor  less 
than  24  inches;  but  have  failed,  neglected, 
and  refused  to  make  said  reservoir  water- 
tight, and  have  failed,  neglected  and  re- 
fused to  wall  up  the  north,  east,  and  west 
walls  of  said  reservoir,  and  to  cement  the 
same,  or  to  do  any  act  or  thing  to   make 
said   reservoir  water-tight,  or  to,  observe 
or  perform   the    conditions  of  said  con- 
tract or  bond,  and  still  neglect  and   refuse 
so  to  do;  and  by  reason  thereof  the  con- 
ditions of  said  bond  have  become  broken, 
and  the  obligation  has  become  absolute, 
and  plaintiff  is  damaged  in   the  sum   of 
$2,270.    That  by  reason   of  the  default  of 
the  said  C.  P.  Church   and   B.  Saunders  In 
constructing  said  reservoir,  and  in   mak- 
ing the  same  water-tight,  as  provided  la 
the  written   agreement  of  June  21,   1887, 
above  set  forth,  plaintiff  was  compelled  to 
run  Its  pumps    constantly,  in    order  to 
keep  a  supply  of  water  in  said   reservoir, 
and  to  furnish  its  cisterns    with  water, 
and  was  compelled  to  employ   tor  such 
purpose  other  and  extra  labor,  to-wit,  an 
additional  engineer,  for  the  period  of  112 
days,  and  did   actually  pay  as  wages  for 
the  same  the  sum   ot  f  281,  and  plaintiff  la 
specially   damaged    in  said   Bum  of  |281. 
That  by  reason  ot  the  said  default  of  said 
C.  P.  Church  and  B.  Saunders,  and  by  rea- 
son ot  said  reservoir  failing   to  hold   the 
water  pumped  into  it,  plaintiff  was  com- 
pelled to  run  its  pumps  and  engine  con- 
stantly, in  order  to  keep  a  supply  of  water 
in  said  reservoir,  and  to  furnish  its  cus- 
tomers with  water,  and  was   compelled 
to  use  and  bum  much  larger  quantities  of 
wood,   to-wit,   112  cords,   and   that  said 
wood   was    reasonably   worth    f4.49  per 
cord,  and   plaintiff  was  thereby  specially 
damaged   In  the  sum  of  $5«2.88.    That  by 
reason  of  the  default  of  suid  Saunders  & 
Church  the  plaintiff  was  compelled  to  run 
its  engine  at  a  higher   pressure  than  U 
would  have  run   the  same,  and  drive  Its 
pumps  at  a  greater  rate  of  speed,  and  fre- 
quently it  was  compelled  to  shut  the  wa- 
ter off  from   the  reservoir,  and  to  supply 
its  customers  with  water  directly  from  its 
pumps,  and  by  reason  thereof  plaintiff's 
engine  and  pumps  were  much  worn  and 
damaged,  and  plaintiff  was  thereby  dam- 
aged In  the  further  sum  of  9200.    Said  com- 
plaint was  duly  verified  and  filed. 

To  this  complaint  defendants  filed  a  gen- 
eral demurrer,  and,  the  demurrer  having 
been  overruled,  the  defendants  answered. 
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By  the  answer,  Aetendants  admit  the  con- 
tract made  by  Saunders  &  Church  with 
plaintiffH,  dated  November  11,  18S0,  and 
that  Saundera  &  Church  proceeded  under 
the  same  to  construct  a  system  ol  water- 
woriiH  tor  plalutiff,  and  gave  notice  to 
plaintiff  that  they  bad  completed  the 
Bame.  They  admit  that  at  the  time  Saun- 
ders &  Church  gave  notice  to  plaintiff  of 
thie  completion  of  said  water-worlis  they 
had  been  paid  the  sum  of  f  22,200,  and  there 
was  still  due  on  the  said  contract  the  sum 
of  $3,115,  and  the  further  sum  of  $5,567.48 
for  extra  worli  and  for  material.  They 
admit  that  on  the  17th  day  of  June,  the 
defendants  executed  the  bond  set  out  in 
plaintiff's  complaint,  and  that  on  the  ex- 
ecution of  said  bond  the  plaintiff  paid  to 
Saunders  &  Church  the  sum  then  due 
them.  The  answerthen  denies  specifically 
every  other  allegation  of  plaintiff's  com- 
plaint, including  the  alleged  'nducement 
for  signing  the  contract  and  bond  sued  on 
in  this  cause,  and  set  outin  plaintiff's  com- 
plaint. Defendants  alleged  in  their  said 
answer  the  following  new  matter:  That 
at  the  time  said  Saunders  &  Church  gave 
such  notice,  and  made  such  demand,  (that 
is,  gave  notice  that  they  had  completed 
their  contract,  and  demanded  the  balance 
then  due  them,)  they  bad  completed  said 
system  of  water-works, including  said  res- 
ervoir, aci-ording  to  the  said  contract, 
and  said  plans  and  specifications  therefor. 
That  plaintiff  being  unprepared,  at  the 
time  of  the  completion  of  said  worli,  to 
make  a  test  thereof,  and  being  unwilling 
to  accept  the  same  without  such  test,  and 
refusing  to  pay  said  Saunders  A  Church 
the  balance  of  the  contract  price  for  said 
works,  namely,  the  sum  of  $3,115,  besides 
the  sum  of  $5,507.48  due  said  Saunders  & 
Church  for  extra  worli  and  materials,  and 
said  Saunders  &  Chmx:!!  being  about  to 
sue  the  plaintiff  for  said  sums  due  them, 
the  plaintiff  and  defendants,  to  avoid  litiga- 
tion, entered  into  the  contract  set  up  in 
plaintiff'sconiplaint.  Thatafter  the  mak- 
ing of  the  contract  mentioned  in  plaintiff's 
complaint,  dated  November  11,  1886,  by 
and  between  Saunders  &  Church  and  the 
plaintiff  herein,  the  said  Saunders  &  Church 
did  build  and  construct  for  plaintiff  the 
said  system  of  water-works  in  the  town 
of  Pendleton,  including  the  reservoir  be- 
longing to  said  system,  in  strict  accord- 
ance with  the  plans  and  specifications 
>vhich  formed  a  part  of  said  contract,  ex- 
cept where  the  same  were  changed  by  the 
direction  and  at  the  request  of  plaintiff, 
and  did  build  and  construct  said  reservoir 
so  that  the  same  had  a  capacity  of,  and 
was  capable  of  holding,  more  than  500,000 
gallons  of  water,  and  was  when  holding 
such  quantity  of  water,  and  at  all  times, 
water-tight;  and  said  Saunders  &  Churoh 
thereupon  demanded  of  plaintiff  the  bal- 
ance of  the  contract  price  of  said  system  of 
water-works,  which  then  amounted  to 
$3,115,  and  the  price  of  extra  work  done 
thereon  and  material  furnished  therefor, 
which  amounted  to  the  sura  of  $5,567.48. 
That  plaintiff,  without  any  just  cause  or 
reason  therefor,  declined  to  pay  said  sums 
due  said  Saunders  &  Church,  and  declined 
to  test  and  receive  said  system  of  water- 
works till  Saunders  &  Church  would  enter 


into  and  sign  the  contract  of  June  21,1887, 
and  furnish  the  bond  which  was  set  out  in 
plnintiff'scomplaint.  That, after  thesign- 
Ing  of  said  agreement  and  bond  set  out  in 
plaintiff's  complaint,  the  defendants  Saun- 
ders &  Church,  duiing  the  time  therein 
mentioned  and  provided  for  the  comple- 
tion of  said  reservoir,  repeatedly  requested 
plaintiff  to  pump  water  into  said  reser- 
voir to  the  full  capacity  of  its  pumps,  (ex- 
cept what  water  was  needed  for  consump- 
tion in  said  town,)  in  order  to  make  tests 
of  said  reservoir ;  but  that  plaintiff  neg- 
lected and  refused,  at  all  times,  to  com- 
ply with  said  request.  That  within  90 
days  from  the  signing  of  said  contract 
of  Jane  21, 1887,  the  said  reservoir  was 
capable  of  containing,  and  did  contain, 
500,000  gallons  of  water,  and  did  not  lose 
from  evaporation  and  filtration  more 
than  l}i  inches  of  water,  vertical  measure, 
during  each  or  any  consecutive  24  hours, 
and  was  then,  and  has  been  ever  since, 
water-tight.  That  said  Saunders  & 
Church  have  kept  and  performed,  on  their 
part,  all  the  provisions  and  promises  con- 
tained in  said  agreementof  June  21, 1887, 
set  out  in  plaintiff's  complaint,  which  were 
to  be  kept  and  performed  on  their  part, 
and  that  none  of  the  conditions  of  said 
bond  set  up  in  the  plaintiff's  complaint, 
and  on  which  his  action  is  brought,  have 
been  broken. 

The  reply  put  in  issue  the  new  matter 
contained  in  the  answer.  A  trial  before  a 
jury  resulted  in  a  verdict  and  Judgment 
for  the  plaintiff  In  the  sum  of  $2,2.50,  from 
which  gudgmen  t  this  appeal  is  taken.  The 
notice  of  appeal  contains  26  assignments 
of  error,  but  those  only  which  were  spe- 
cially insisted  upon  at  the  argument  here 
will  be  noticed. 

1.  The  liability  of  the  defendants  in  this 
action  must  be  measured  by  the  contract 
which  Saunders  &  Church  made  with  the 
plaintiff,  dated  June  21, 1887,  and  the  bond 
made  pursuant  thereto,  signed  by  all  of 
the  defendants,  dated  June  17,  18S7. 
Though  bearing  different  dates,  these  writ- 
ings were  delivered  at  the  same  time, took 
effect  simultaneously,  and  must  be  con- 
strued together  as  a  part  of  the  same 
transaction.  By  the  first,  Saunders  & 
Church  covenanted  with  the  plaintiff  that 
upon  the  full  and  complete  completion  of 
said  water-works  system  the  parties  of 
the  first  part  agree  to  and  with  said  sec- 
ond parties  that,  within  90  days  from  the 
date  of  the  signing  of  the  contract,  the  res- 
ervoir of  the  said  water-works  system  of 
theto^vn  of  Pendleton  shall  contain  at 
least  500,000  gallons  of  water,  or  as  much 
as  can  be  put  in  the  reservoir  by  pumping; 
and  that  said  reservoir,  when  containing 
500,000  gallons  of  water,  or  as  near  thereto 
as  possible,  shall  not  lose  irom  evapora- 
tion and  filtration  more  than  IJi  inches  of 
water,  vertical  measure,  during  each  24 
hours;  and  that  if  said  reservoir,  when 
containing  said  amount  of  water,  at  the 
expiration  of  said  period  of  90  days,  shall 
lose  more  than  Ijj  Inches  of  water  by  fil- 
tration and  evaporation  during  each  24 
hours,  then  that  the  said  parties  shall  at 
their  own  costand  expense,  within  20day8 
thereafter,  makesaid  reservoir  water-tight 
by  wailing  up  the  north,  east,  and   w  est 
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walls  ot  the  same  with  hard-burned  brick, 
laid  In  cement  mortar,  and  shall  plaster 
the  same  with  cement  and  black,  sharp 
sand,  mixed  In  the  customary  proportions 
lor  cementing  cisterns,  on  the  Inside  walls 
Df  said  i-eservolr,  to  the  depth  of  at  least 
three-eiphths  of  an  inch.  Tho  bond  signed 
by  all  the  defendants  recites  the  making 
of  this  contract,  and  then  continues :  "  And 
which  contract  provides  for  the  doing  of 
certain  work  on  the  reservoir  belonging  to 
said  water  system,  in  case  the  same  shall 
be  necessary  to  make  said  reservoir  water- 
tight: Now,  therefore.  If  said  C.  P. Church 
and  R.  Saunders  shall  strictly  conform  to 
and  perform  all  of  their  covenants  con- 
tained in  said  contract,  and  abide  by  and 
perform  all  the  covenants  and  conditions 
therein  contained  on  their  part,  then  this 
obligation  to  be  and  become  void ;  other- 
wise, to  be  and  remain  in  full  force  and  vir- 
tue. "  The  agreement  made  between  Saun- 
ders &  Church  with  the  town  of  Pendleton 
also  contained  the  following  provision : 
«*  •  •  That  during  the  time  mentioned 
in  this  agreement  for  the  completion  of 
said  reservoir,  that  the  town  of  Pendleton 
will  pump  water  into  said  reservoir  to  the 
full  capacity  of  its  pumps,  except  what 
water  shall  be  needed  for  consumption  in 
said  town,  whenever  the  first  parties  may 
desire  to  make  a  test  of  said  reservoir,  not 
exceeding  once  each  week,  and  that  said 
first  parties  shall  have  the  right  during 
said  time  to  bleed  the  reservoir,"  etc. 
These  provisions  of  the  contracts  between 
the  parties  necessarily  assume  that,  al- 
though the  possession  of  the  system  of 
water-works  had  passed  from  thecontract- 
ors  to  the  town  of  Pendleton,  the  reser- 
voir was  incomplete,  and  they  provide 
for  a  time  within  which  the  contractors 
might  complete  it ;  that  is,  make  it  water- 
tight. A  means  of  making  certain  tests  is 
also  provided;  that  is,  the  town  of  Pen- 
dleton will  pump  water  into  said  reservoir 
to  the  full  capacity  of  its  pumps  whenever 
the  first  parties  may  desire  to  make  a  test 
of  said  reservoir,  not  exceeding  once  in 
each  week ;  but  this  provision  did  not 
impose  the  duty  on  the  town  of  Pendleton 
of  doing  more  than  to  ran  its  pumps  to 
their  full  capacity  during  the  time  they 
were  usually  and  reasonably  run.  It 
was  not  required  to  go  to  extraordinary 
or  unusual  expense  for  that  purpose,  or 
to  increase  its  force  of  engineers,  if  the  one 
already  employed  was  capable  of  running 
the  pumps  to  their  full  capacity  during  the 
hours  he  was  accustomed  to  run  the  same. 
If  the  city  did  all  of  this,  it  performed  the 
lull  measure  of  its  duty  in  this  particular, 
and  was  not  in  default.  It  the  supply  of 
water  failed,  for  any  cause,  without  the 
city's  fault,  so  that  the  reservoir  could 
not  be  filled  at  the  time  required  by  Saun- 
ders &  Church,  such  failure  did  not  put 
the  city  in  defaxilt.  Its  agreement  was  to 
run  its  pumps,  and  I  have  indicated  the 
extent  of  Its  duty  in  that  particular;  but 
If  the  cistern  from  which  the  supply  of 
water  was  drawn  was  Inadequate,  or  If, 
on  account  of  the  season,  there  was  a 
scarcity  of  water,  the  city  would  not  be 
responsible  therefor.  The  city  had  as 
much  interest  In  these  tests  as  had  Saun- 
ders &  Chui-ch.  They  were  designed  for  the 


equal  benefit  of  both  parties.  The  un- 
doubted object  was  to  enable  them  to 
know  by  actual  experiment  when  the 
reservoir  was  completed,  by  being  water- 
tight. But  I  do  not  think  the  terms  of 
this  contract  bring  the  rase  witliln  the 
principle  laid  down  In  the  numerous  cases 
cited  by  appellants'  counsel  on  that  sub- 
ject. Those  cases  state  elementary  law, 
and  their  authority  and  binding  force  is 
fully  recognized  and  admitted;  but  they 
are  not  applicable  to  the  particular  facts 
disclosed  by  this  record.  So  far  as  either 
party  to  this  record  has  bound  himself  to 
perform  any  act  or  thing,  we  hold  he  must 
substantially  perform  his  agreement,  and 
that  neither  is  bound  beyond  the  terms  ol 
his  contract;  and  this  is  the  substance  of 
all  the  authorities  cited  on  this  subject  by 
appellants'  counsel.  Without  entering  in- 
to a  more  particular  specification,  these 
general  observations  dispose  of  a  number 
ol  the  assignments  of  error  by  the  appel- 
lants adversely  to  them.  A  more  particu- 
lar specification  would  tend  to  too  great 
prolixity,  and  I  deem  it  unnecessary. 

2.  But  there  is  one  charge  given  by  the 
court  to  which  an  exception  wa«  taken, 
which  is  not  covered  by  what  has  been 
said,  which  charge  is  as  follows:  "If  yon 
find  that  the  supply-pipe  of  the  reservoir 
did  allow  water  to  escape  through  its 
gates,  and  that  such  escape  was  due  to 
the  failure  of  the  gates  to  shut  by  reason 
of  gravel  getting  into  the  pipe,  and  if  you 
further  find  that  such  gravel  got  into  the 
pipe  from  the  reservoir  after  the  2l8t  day 
of  June,  1887,  and  before  the  expiration  of 
ninety  days,  by  reason  of  its  imperfect 
construction,  and  in  its  ordinary  use,  I 
instruct  you  that  such  loss  was  within  the 
scope  of  the  undertaking  of  the  contract- 
ors, and  they  are  to  be  held  responsible 
therefor.  I  charge  you  that  filtration,  in 
the  sense  used  in  these  instructions,  means 
leakage  from  the  reservoir  from  any  cause 
owing  to  its  defective  construction,  and 
its  incapacity  by  reason  thereof  to  hold 
water."  Further  on  in  this  charge,  the 
court  remarked,  on  the  same  subject: 
"The  burden  ot  proof  Is  upon  the  plaintiff, 
the  town  of  Pendleton,  to  show  that,  at 
the  expiration  of  the  ninety  days  men- 
tioned in  the  contract,  the  reservoir  lost 
by  evaporation  and  filtration,  and  from 
no  other  cause,  one  and  one-half  Inches  of 
water  in  twenty-four  hours. "  Appellants' 
counsel  contend  that  the  word  "filtra- 
tion," used  in  the  contract,  is  there  used  in 
its  ordinary  sense,  and  that  these  Instruc- 
tions are  eiToneous,  because  they  assume 
that  it  was  used  in  a  different  sense.  The 
ordinary  rule  undoubtedly  is  that  lan- 
guage used  in  a  contract  Is  to  be  under- 
stood and  held  to  be  used  in  its  ordinary 
and  usual  sense  and  signification;  but 
within  that  rule  this  word  would  have  no 
signification  whatever.  The  meaning  as- 
cribed to  it  by  lexicographers  is  the  act  or 
process  of  filtering, — the  mechanical  separ- 
ratlon  of  a  liquid  from  the  undissolved 
particles  floating  In  it ;  and  the  process  of 
filtering  Is  defined,  "to  purify  or  defecate, 
as  liquor,  by  causing  it  to  pass  through  a 
filter  or  porous  substance  that  retains  a 
feculent  m  at  ter. "  In  the  sense  in  which  the 
word  is  used  in  the  contract,  it  plainly 
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imports  a  method  of  losing  water  from 
the  reservoir.  The  words  are,  *'  shall  not 
lose  from  evaporation  and  filtration  more 
than  one  and  one-half  inches, "  etc.  To 
claim  that  the  word,  in  this  connection, 
can  have,  or  was  clesig:ned  to  have.  Its  or- 
dinary signiflcatlon.  Is  an  absurdity. 
Looking  at  the  subject-matter  of  this  con- 
tract. Its  object,  the  sitaation  and  sur- 
roundings of  the  parties,  and  particularly 
the  connection  In  which  the  word  occurs 
therein,  we  are  not  prepared  to  say  the 
court  misinterpreted  It  to  the  jury.  The 
only  question  that  does  nut  seem  clear  to 
US  is  whether  or  not  It  is  admissible  in 
such  case  to  employ  interpretation  at  all; 
but,  looking  at  the  whole  subject-matter 
In  the  light  in  which  the  parties  evidently 
viewed  it  when  they  made  the  contract, 
we  think  that  we  may  properly  look  for 
the  meaning  of  the  words  they  used  in  the 
context,  and  in  the  surroundings  and  situ- 
ation of  the  parties,  and  the  subject-mat- 
ter itself.  Thus  viewing  the  matter,  we 
are  not  satisfied  that  the  court  erred  in  Its 
charge  to  the  jury  now  under  considera- 
tion. Section  700  of  the  Code  aids  this 
view  of  the  matter.  By  that  section  It  is 
provided .  "  When  the  terms  of  an  agree- 
ment have  been  Intended  In  a  different 
sense  by  the  different  parties  to  It,  that 
sense  is  to  prevail  against  either  party  in 
which  he  supposed  the  other  understood 
It;  and,  when  different  constructions  of  a 
provision  are  otherwise  e<inally  proper, 
that  is  to  be  taken  which  is  most  favora- 
ble to  the  party  in  whose  favor  the  pro- 
vision was  made. " 

8.  The  defendants  took  some  exceptions 
to  the  Introduction  of  evidence  whlcli  re- 
quire notice.  K.  A.  Habersham,  who  has 
been  a  practical  civil  engineer  for  30  years, 
was  called  by  the  plaintiff,  and  testified, 
without  objection,  in  substance:  "I  was 
at  the  reservoir  of  the  town  of  Pendleton 
yesterday.  I  have  the  elevation  of  the  hill 
on  which  it  is  situated.  I  found  the  top  of 
the  reservoir  wall  about  one  hundred  and 
forty  feet  above  the  pumping-house.  I 
took  it  with  a  barometer.  That  is  a  rec- 
ognized mode  of  taking  elevations.  I  have 
had  experience  in  blasting  and  digging  out 
excavations  In  the  ground  and  in  soil  of 
the  same  character  as  that  out  of  which 
the  reservoir  was  digged.  The  effect  of 
blasting  Is  to  shake  up  and  loosen  such 
gronnd,  and  might  have  a  tendency  to 
give  rise  to  fissures  and  apertures  in  the 
surrounding  earth.  I  have  made  a  test  to 
determine  ns  to  whether  rock  of  the  char- 
acter as  that  oat  of  which  the  reservoir 
was  digged  would  resist  leakage  of  water. 
I  tested  some  of  the  same  rock  by  putting 
it  In  water  for  twenty-four  hours.  When 
I  took  It  out,  some  of  the  pebbles  sti'.l  stuck 
together;  but  generally  It  had  fallen 
apart,  and  showed  no  evidence  of  having 
anything  in  the  nature  of  cement  In  it. 
The  matrix  In  which  the  pebbles  were  en- 
veloped Is  mostly  volcanic  ash,  with  very 
little  coheslveuess  about  It.  1  have  had 
experience  In  building  walls  to  resist  wa- 
ter. If  the  material  into  which  the  reser- 
voir is  excavated  is  solid,  whether  it  be 
earth  or  hard  pan,  it  would  not  require 
any  brick  or  stone  lining  at  all.  It  would 
be  Bufflcient  to  plaster  It  with  cement  to 


prevent  absorption.  If  it  Is  neceiwaiy  to 
make  a  wall  on  account  of  one  weak  spot 
in  the  excavation,  then  a  wall — (provided 
the  backing  Is  put  In  well,  and  made  solid, 
b^ore  any  masonry  is  begun)  a  wall  four 
inches  of  brick,  laid  In  good  cement,  and 
laid  as  you  describe,  would  be  suSicient; 
but  this  estimate  makes  no  allowance  for 
any  unfaithful  or  bad  work.  It  must  be 
absolutely  sound.  For  a  proper  backing 
I  should  want  a  stone  backing,  or  else 
clay  rammed  In  hard.  Irregularities  in  the 
Bide  I  should  have  filled  In  with  either  con- 
Crete  or  good  bard  clay,  well  tamped  in. " 
After  further  describing  the  backing  neces- 
sary to  make  the  wall  safe,  etc.,  the  plain- 
tiff's counsel  asked  the  witness  the  follow- 
ing question:  "I  would  ask  you  to  state 
what  effect  fi-eeiing  would  have  on  the 
wall  you  speak  of?"  This  was  objected 
to,  and  the  objection  overruled,  and  an 
exception  taken,  a,nd  the  witness  then  an- 
swered :  "  It  would  be  liable  to  crack  the 
wall."  The  witness  further  testified, under 
exception :  "  The  hole  in  which  the  reser- 
voir is  built  not  being  water-tight,  the  res- 
ervoir would  leak  down  to  the  bottom  of 
this  crack,  and,  if  the  clay  support  were 
to  continue  alternately  freezing  and  thaw- 
ing, it  would  break  off  in  the  neighbor- 
hood of  that  soft  place.  The  tendency 
would  be  to  yield  at  all  parts  of  the  wall 
within  the  reach  of  this  breaking  up." 
This  witness,  also,  under  exception,  gave 
his  opinion  to  the  jury  on  several  similar 
points  in  the  controversy.  Frank  Duprat, 
Felix  Boumagoux,  and  B.  Paschal,  who 
were  stone-masons,  and  who  constructed 
the  walls  In  the  reservoir  for  the  city,  to 
make  the  same  water-tight,  were  each 
asked  various  questions  tending  to  elicit 
their  opinions  as  to  the  kind  of  walls  nec- 
essary to  be  reasonably  safe  and  durable, 
what  would  be  the  effect  upon  the  wall  of 
water  running  behind  it  and  freezing,  etc. ; 
and  to  each  and  all  of  these  questions  the 
defendants' counsel  objected,  for  the  rea- 
son that  the  same  was  irrelevant  and  im- 
material; which  objections  being  severally 
overruled,  exceptions  were  duly  taken.  A. 
J.  Ford,  who  was  a  brick-mason,  and  had 
had  experience  in  building  cisterns  and 
walls,  also  gave  his  opinion  as  to  the  kind 
of  a  wall  that  would  be  water-tight  and 
reasonably  durable. 

If  these  were  not  proper  subjects  for  ex- 
pert evidence,  or  if  the  several  witnesses 
offered  did  not  possess  the  requisite  knowl- 
edge to  enable  them  to  give  an  opinion, 
the  evidence  offered  should  have  been  ex- 
cluded on  the  ground  of  its  incompetency. 
But  counsel  did  not  make  that  objection. 
They  relied  upon  its  Immateriality  and 
irrelevancy,  and  insisted  on  no  other  ob- 
jections. Under  the  plaintiff's  view  of  this 
case,  this  evidence  was  botli  relevant  and 
material.  It  tended  to  show  the  nature 
and  character  of  the  wall  the  plaintiff  was 
required  to  construct  In  order  to  make  the 
reservoir  reasonably  durable  and  water- 
tight. It  was  material  and  relevant  as 
tending  to  show  the  extent  of  the  labor 
and  material  which  were  necessary  to  con- 
struct such  wall,  and  which  would,  to 
some  extent,  aid  the  jury  in  determining 
the  amount  the  plaintiff  was  required  to 
expend  in  its  construction.      But,  allow- 
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Ing  the  defendants  the  benefit  of  the  other 
objection,— that  such  evidence  was  Incom- 
petent,— stni  the  exceptions  could  not  be 
sustained.  Section  706  of  HlU's  Code  pro- 
vides: "In  conrormlty  with  the  preceding 
provisions,  evidence  mav  be  given  on  the 
trial  of  the  following  facts:  •  •  •  (9) 
The  opinion  of  a  witness  respecting  the 
Identity  or  handwriting  of  a  person,  when 
he  has  Itnowledge  of  the  person  or  hand- 
writing; his  opinion  on  a  qoeation  of 
science,  art,  or  trade,  when  he  is  skilled 
therein.  •  *  •"  This  statute  merely  in- 
dicates the  general  rale  admitting  expert 
testimony,  and  I  think  all  the  testimony 
to  which  exceptions  were  taken,  on  the 
subject  indicated,  were  of  that  nature. 
Each  of  the  witnesses  appeared  to  be 
skilled  in  the  particular  scienco,  art,  or 
trade  to  which  the  qxiestlons related.  "  An 
expert  is  •  •  •  <ine  instructed  by  ex- 
perience, and  to  become  one  requires  a 
course  of  previous  habit  and  practice,  or 
of  Btu<1y,  Bu  as  to  be  familiar  with  the  sub- 
ject. "  Nelson  v.  Insurance  Co.,  71  N.  Y. 
453.  "An  expert  must  have  made  the  sub- 
ject upon  which  he  gives  his  opinion  a 
matter  of  partlcularstudy,  practice,  or  ob- 
servation, and  he  must  have  particular 
and  special  knowledge  on  the  subject." 
Jones  V.Tucker,  41  N.  H.  546.  "Knowl- 
edge of  nny  kind,  gained  for  and  In  the 
course  of  one's  business  as  pertainins: 
thereto,  is  precisely  that  which  entitles 
one  to  be  considered  an  expert,  so  as  to 
renderhls opinion. founded  on  such  knowl- 
edge, admlsalble  in  evidence. "  Buffum  v. 
Harris,  5  R.  I.  251.  And  1  Greenl.  Ev.  § 
440,  Is  an  authority  to  the  same  point.  All 
of  the  evidence  offered  on  the  subjects  In- 
dicated above  was  clearly  admissible,  and 
a  more  particulardiscusslon  of  the  subject 
would  be  unprofitable,  and  Is  unnecessary. 
4.  A  point  was  made  during  the  argu- 
ment here  that  the  writings  sued  on  were 
without  consideration,  and  theaame  ques- 
tion was  made  prominent  during  the  trial 
In  the  court  below;  but  I  am  unable  to 
discover  any  force  in  the  appellants'  con- 
tention on  this  point.  The  writings  de- 
clared on  are  under  seal,  and  seal  always 
imports  a  consideration.  But  that  is  not 
all.  The  mutual  covenants  and  agree- 
ments of  the  parties  are  a  sufticlent  con- 
sideration to  support  such  mutual  prom- 
ises. The  Jndgment  of  the  lower  court  Is 
afflrmed. 

Thaybk,  C.  J.,  concurring.  Lord,  J., 
dissenting. 

on  REHBARIN'Q. 
(June  10,  1890.) 

Thayer,  C.  J.  This  case  was  argued, 
submitted,  and  decided  at  the  last  term  of 
this  court  sitting  at  the  town  of  Pendle- 
ton. Some  doubt  prevailed,  however.  In 
the  minds  of  some  of  the  members  of  the 
court,  as  to  the  correctness  of  the  conclu- 
sions arrived  at;  consequently  it  was  con- 
cluded to  grant  a  rehearing.  The  facts  of 
the  case  are  pretty  fully  set  out  in  the  opin- 
ion rendered  at  the  former  hearing ;  but, 
as  it  will  enable  me  more  clearly  to  express 
m.vviews  in  regard  to  it,  I  shall  briefly  ad- 
vert to  them.  The  appellants,  with  cer- 
tain other  persons  as  their  sureties,  on  tlio 


17th  day  of  June,  18R7,  executed  to  the  re- 
spondent a  bond  or  obligation  for  the  pay- 
ment to  the  respondent  of  the  sum  of  f4,- 
OUO.  Said  bond  contained  the  following 
condition  and  recital:  "The  condition  of 
the  above  obligation  Is  such  that,  where- 
as, the  above-bounden  ('.  P.  Church  and 
R.  Saunders  are  about  to  enter  into  a  con- 
tract with  the  town  of  Pendleton,  sup- 
plementary to  the  contract  now  existing 
between  said  C.  P.  Church  and  R.  Saun- 
ders, on  one  part,  and  the  said  town  of 
Pendleton,  on  the  other,  providing  for 
the  construction  of  the  system  of  water- 
works in  said  town,  which  contract  bears, 
or  is  to  bear,  date  the  2l8t  day  of  June,  A. 
D.  1887,  and  which  contract  provides  for 
the  doing  of  certain  work  on  the  reservoir 
belonging  to  said  water  system,  in  case 
the  same  shall  be  necessary  to  make  said 
reservoir  water-tight:  Now,  therefore,  if 
said  C.  P.  Church  and  R.  Saunders  shall 
strictly  conform  to,  and  perform  all  their 
covenants  contained  in,  said  contract," 
etc.,  "then  this  obligation  to  be  and  be- 
come void,"  etc.  The  agreement  referred 
to  in  the  bond  contained  the  following 
stipulations:  "That  the  parties  of  the  first 
part,  lor  and  In  consideration  of  the  ac- 
ceptance by  the  town  of  Pendleton  of 
the  water-works  system  constructed  for 
said  town  by  the  parties  of  the  first  part  in 
Its  present  condition,  and  the  payment  by 
the  town  of  Pendleton  to  said  parties  of 
the  sum  of  water-bonds  by  the  town  of 
Pendleton,  in  the  denomination  of  one 
thousand  dollars  each,  and  numbered  22, 
2!J,  24,  25,  26,  27,  28,  and  29,  and  of  the  sum 
of  one  hundred  and  ninety-two  and  48-100 
dollars,  by  wan-ant  drawn  on  the  town 
treasurer,  that  being  the  balance  of  price 
agreed  upon  by  the  first  and  second  par- 
ties, as  due  to  said  first  parties  from  said 
second  parties  upon  the  full  and  complete 
completion  of  said  water-works  system, 
the  parties  of  the  first  part  agree  to  and 
with  said  second  parties  that  within  nine- 
ty days  from  the  date  of  the  signing  of 
this  contract  the  reservoir  of  the  water- 
works system  of  the  town  of  Pendleton 
shall  contain  at  least  five  hundred  thou- 
sand gallons  of  water,  or  so  much  as  can 
be  put  into  the  reservoir  by  pumping;  and 
that  said  reservoir,  when  containing  said 
600,000  gallons  of  water,  or  as  near  thereto 
as  possible,  shall  nut  lose  from  evapora- 
tion and  filtration  more  than  one  and  one- 
half  inches  of  water,  vertical  measure, 
during  each  twenty-four  hours;  and  that 
if  said  reservoir,  when  containing  said 
amount  of  water,  at  the  expiration  of  said 
period  of  ninety  days,  shall  lose  more  than 
one  and  one-half  inches  of  water  by  filtra- 
tion and  evaporation  during  each  twenty- 
four  hours,  then  that  the  said  first  parties 
shall,  at  their  own  cost  and  expense,  with- 
in twenty  days  thereafter  make  said  res- 
ervoir water-tight  by  walling  up  the 
north,  east,  and  west  walls  of  the  same 
with  bard-burned  brick,  laid  in  cement 
mortar,  and  shall  plaster  the  same  with 
cement  and  black,  sharp  sand,  mixed  in 
the  customary  proportions  for  cementing 
cisterns,  on  the  inside  of  the  walls  of  said 
reservoir  to  a  depth  of  at  lea«t  three- 
elghthsot  aninch. "  "And  It  is  further  un- 
flpi-Ktood  and  ngre>>d   by  and  between  the 
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parties  to  tbis  agreement  tbat  during  the 
time  mentioned  in  tliiB  agreement  for  the 
completion  or  said  reservoir,  thatthetown 
of  Pendleton  will  pump  water  into  said 
reservoir  to  the  full  capacity  of  Its  pumps, 
(except  what  water  shall  be  needed  for 
consumption  in  said  town,)  whenever  the 
first  parties  may  desire  to  make  a  test  of 
said  reservoir,  not  exceeding  once  each 
week ;  and  that  the  said  first  parties  shall 
have  the  right,  during  said  time,  to  bleed 
the  reservoir  as  often  as  they  may  deem  it 
necessary  for  the  repairing  of  the  same. " 

These  provisions  of  the  said  bond  and 
contract  indicate  very  clearly  the  etatns 
of  the  affair  between  the  parties  at  the 
time  of  their  execution.  The  appellants 
had  contracted  with  the  respondent  to 
construct  and  put  In  for  the  latter  a  sys- 
tem of  water-works,  Including  a  reservoir, 
which  reservoir  was  to  be  built  according 
to  certain  specifications,  was  to  have  the 
capacity  of  holding  500,000  gallons  of  wa- 
ter, and  be  water-tight.  They  had  osten- 
sibly, I  suppose,  completed  the  works,  and 
were  claiming  that  they  were  entitled  to 
their  pay.  The  oftlcers  of  the  city  having 
the  charge  of  the  business  were  probably 
suspicious  that  the  reservoir  might  not  lt>e 
water-tight;  hence  they  withheld  pay- 
ment until  the  bond  and  supplemental 
agreement  were  executed.  They  thereby 
evidently  sought  to  secure  to  the  city  u 
lull  compliance,  upon  the  part  of  the  ap- 
pellants, with  the  terms  of  the  original 
contract  in  the  respect  mentioned ;  and 
the  rights  of  the  parties  in  the  premises 
depend  upon  the  construction  of  the  sup- 
plemental contract,  which  must  be  con- 
strued in  view  of  the  surrounding  facts 
and  circumstanceR.  The  parties  under- 
stood, no  doubt,  that  it  might  be  necessa- 
ry to  wall  up  thesald  three  sides  of  the  res- 
ervoir, and  plaster  the  walls,  as  provided 
in  the  supplemental  contract.  In  order  to 
render  it  water-tight ;  and  the  time  and 
opportunities  agreed  to  be  given  to  the 
appellants  to  test  and  examine  it  were 
lor  the  purpose  of  enabling  them  to  as- 
certain with  certainty  whether  or  not'  it 
was  necessary  to  do  that.  The  impor- 
tant consideration  In  the  matter  was  to 
secure  a  water-tight  reservoir.  The  ap- 
pellants had  agreed  In  the  original  con- 
tract to  construct  such  a  one,  and  they 
were  not  relieved  from  the  obligation  by 
the  supplemental  contract.  The  object 
and  purpose  of  walling  up  the  sides  and 
doing  the  plastering,  as  therein  provided, 
were  to  secure  that  result,  which  the  par- 
ties evidently  supposed  would  accomplish 
it  beyond  a  perad  venture.  The  language 
of  the  instrument  is  that  the  said  appel- 
lants shall  "make  said  reservoir  water- 
tight by  walling  up,"  etc.  The  respond- 
ent agreed,  it  Is  true,  that  it  would  pump 
water  Into  the  reservoir  to  the  full  capaci- 
ty of  its  pumps,  ("except whatwater  shall 
be  needed  lorconsumptionln  said  town,") 
whenever  the  first  parties  may  desire  to 
make  a  test  of  said  reservoir,  not  exceed  • 
ing  once  each  week ;  and  that  said  first 
parties  should  have  the  right,  during  said 
time,  "  to  bleed  the  reservoir"  as  often  as 
they  might  deem  it  necessary.  This  im- 
posed an  obligation  upon  the  respondent, 
but  I  doubt  very  much  whether  It  was 
v.24p.no.9— SS 


such  a  one  that  neglect  upon  the  part  of 
the  respondent  to  observe  It  would  consti- 
tute a  defense  In  favor  of  the  appellants  In 
an  action  against  them  for  a  breach  of  the 
original  contract  to  construct  a  water- 
tight reservoir.  It  certainly  would  not, 
unless  such  neglect  could  be  construed  in- 
to a  positive  acceptance  by  the  respondent 
of  the  reservoir  In  the  condition  It  was  in 
at  the  time  of  the  execution  of  the  supple- 
mental contract;  although  it  would  have 
been  a  good  answer  to  a  charge  by  the 
respondent  of  a  failure  on  the  part  of  the 
appellants  to  build  the  wall  and  do  the 
plastering,  in  the  absence  of  clear  proof 
that  the  reservoir  could  in  no  other  man- 
ner be  made  water-tight.  Under  either  of 
these  contracts  the  appellants  were  obli- 
gated to  construct  a  reservoir  which 
would  hold  water.  The  second  contract 
differs  from  the  first  one  only  in  its  pre- 
scribing the  mode  In  which  the  reservoir 
was  to  be  made  water-tight.  The  Impor- 
tance of  its  being  so  made  is  obvious.  A 
leaky  reservoir,  constructed  for  the  pur- 
poses of  supplying  a  town  with  water, 
would  be  worthless,  and  render  the  water- 
system  which  it  was  intended  to  main- 
tain a  total  failure.  The  parties  to  the 
said  contracts  understood  this  perfectly, 
and  had  the  fact  in  view  at  the  time  of 
their  execution. 

The  appellants'  counsel  insist  that,  if  a 
contract  is  not  ambiguous  or  uncertain, it 
is  the  duty  of  the  court  to  take  the  con- 
tract as  it  finds  it,  and  enforce  the  stipula- 
tions which  the  parties  themselves  have 
made,  as  they  are  only  bound  to  the  ex- 
tent of  those  stipulations.  If  the  counsel 
mean  by  this  that  the  courts,  in  their  con- 
struction of  contracts,  are  bound  by  the 
literal  words  contained  therein,  taken  ac- 
cording to  their  strict  signification,  they 
are  very  wide  of  the  mark.  If  the  inten- 
tion of  the  parties  to  the  contract  is  man- 
Jfest,  of  course  "the  court  should  enforce 
the  stipulation  which  they  themselves 
'javemade. "  A  knowledge  of  such  In  ten- 
■Mon  cannot  always,  however,  be  gained 
rom  the  abstract  meaning  of  thelangnage 
which  the  parties  employ  in  their  con- 
tracts, but  must  be  ascertained  many 
times  from  the  idea  which  was  sought  to 
be  conveyed  by  the  use  of  it.  Nor  should 
the  Interpretation  of  the  language  be  con- 
fined to  its  specific  meaning,  as  general 
words  In  a  contract  or  other  Instrument 
often  imply  Important  obligations  that 
are  binding  upon  the  parties.  The  case  in 
hand  furnishes  a  good  illustration  of  the 
principle  suggested.  Theappellants,inthe 
original  contract  with  the  respondent, 
undertook  to  build  and  construct  a  reser- 
voir which  should  be  water-tight.  The 
terms  of  the  undertaking  were  general, 
yet  an  implied  obligation  was  thereby 
created  to  the  effect  that  the  appellants 
would  do  whatever  might  be  necessary  to 
make  such  water-tight  reservoir.  If, 
therefore,  it  were  necessary.  In  order  to 
prevent  the  reservoir  from  leaking,  to  wall 
up  the  four  sides  thereof,  and  plaster  the 
entire  Inside  "with  cement  and  black, 
sharp  sand,"  they  were  just  as  much  obli- 
gated to  do  it  under  the  general  terms  of 
the  contract  as  they  would  have  been  had 
It  been  definitely  specified  therein.    And  I 
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think  the  lansnase  of  the  second  contract, 
read  by  the  light  of  surrounding  clrcum- 
'jtanceti,  was  sufficiently  broad  to  require 
the  appellants,  in  case  it  were  necessary 
to  render  the  reservoir  water-tight,  to 
construct  permanent  and  durable  walls 
on  the  said  three  sides  of  the  reservoir.  In 
such  a  raanner  as  to  resist  the  force  of  the 
elements  common  to  the  locality  and  cli- 
mate where  it  is  situated,  and  to  which 
they  are  liable  to  be  subjected. 

I  do  not  agree  with  the  view  maintained 
by  the  learned  counsel  for  appellants  that 
the  construction  of  the  walls,  without  re- 
gard to  their  permanency  or  durability, 
although  it  might  answer  the  letter  of  the 
contract,  would  be  sufficient  to  absolve 
the  appellants  from  their  obligations  in 
the  premises.  The  performance  of  the 
work  specified  in  the  contract  was  to 
effectuate  an  object.  It  was  Intended  to 
secure  to  the  town  of  Pendleton  a  system 
of  water-works  that  would  endure  as  long 
as  improvements  of  that  character  usual- 
ly continue.  It  was  intended  to  have  sta- 
bility, and  its  establishment  was  contract- 
ed for  with  a  view  to  that  result.  No  per- 
formance of  the  work,  therefore,  not  done 
In  accordance  with  the  spirit  of  the  con- 
tract, should  be  regarded  as  a  compliance 
with  Its  terms.  Hence  tho  said  walls,  if 
built  at  all,  were  required  to  be  construct- 
ed so  as  to  be  protected  from  frosts,  as  far 
as  Bkili  would  enable  it  to  be  done,  and 
have  such  a  "backing"  as  would  support 
them,  and  prevent  water  during  the  rainy 
seasons  from  getting  beldnd  them.  And 
the  obligation  of  the  appellants  to  con- 
struct walls  of  that  character  and  solidity 
is  fairly  inferable  from  the  terms  and  con- 
ditions of  the  said  contract.  The  testi- 
mony, therefore,  offered  by  the  respondent 
to  show  "  what  would  have  been  a  proper 
wall  to  have  used  in  the  reservoir  to  have 
held  water,  to  stand  a  reasonable  lengtti 
of  time,  taking  into  consideration  tlie 
weather  and  the  frost  which  were  liable  to 
occur,  the  wall  to  be  constructed  of  the 
material  and  in  the  manner  provided  in 
the  supplemental  contract,  **  and  as  to 
what  effect  frost  would  have  upon  the 
walls,  was  competent. 

Nor  do  I  agree  with  th»  view  Indicated 
by  said  counsel,  that  the  respondent  was 
required  to  comply  strictly  with  its  agree- 
ment to  pump  water  into  the  reservoir  as 
provided  in  said  contract,  in  order  to  en- 
title it  to  i-ecover  in  the  action.  I  think 
that  a  substantial  compliance  by  the  re- 
spondent with  the  agreement  was  suffi- 
cient, if  the  appellants  wholly  tailed  to 
perform  the  contract  on  their  part.  The 
agreement  was  made  to  enable  the  appel- 
lants to  test  the  reservoir  in  order  to  ascer- 
tain whether  or  not  It  was  "  water-tiglit, " 
and  to  give  them  an  opportunity  to  re- 
pair any  leakage  which  might  he  found  in 
it.  If,  therefore,  the  respondent  so  far 
compiled  with  itH  said  agreement  as  to  al- 
low the  appellants  to  accomplish  that  pur- 
pose, they  could  have  no  just  grounds  lor 
complaint.  Tt  was  immaterial  whether 
the  reservoir  was  filled  with  water  one 
time  or  a  dozen  times,  in  order  to  discover 
if  it  leaked  or  not.  Whenever  the  water 
was  pumped  into  It,  such  fact  could  be 
readily  ascertained.    The  appellants  bad 


the  right,  under  the  second  contract,  to 
draw  the  water  off, — "to  bleed  the  reser- 
voir as  often  as  they  may  deem  It  neces- 
sary for  the  repairing  of  the  same;"'  and 
any  willful  neglect  on  the  part  of  the  re- 
spondent to  fill  it  so  that  tests  could  be 
made  for  the  purpose  of  ascertaining 
whether  or  not  it  needed  repairing  would 
have  been  a  good  defense  to  a  recovery 
upon  said  contract.  The  appellants  had 
the  rlglit  to  ascertain  by  a  practical  test. 
If  they  were  ignorant  of  the  fact,  whether 
or  not  it  was  necessary  to  repair  the  res- 
ervoir in  order  to  make  It  water-tight; 
but  if,  as  the  court  charged  the  Jury,  they 
were  afforded  reasonable  opportunities  for 
ascertaining  the  fact,  or  if  they  had  knowl- 
edge without  making  such  test  that  it 
would  not  hold  water,  they  should  not 
then  be  absolved  from  their  undertaking. 

The  issues  in  this  ease  were  mainly  is- 
sues of  fact.  The  appellants  maintained 
that  it  did  not  require  the  three  walls  of 
the  reservoir  to  be  walled  up  and  plas- 
tered as  specified  in  the  supplemental  con- 
tract, in  order  to  render  it  water-tight. 
They  claim  that  they  established  that 
fact  by  the  tests  made,  and  also  claim 
that  the  respondent  had  failed  to  give 
them  the  opportunity  to  make  the  tests, 
and  do  the  repairing  of  the  reservoir,  as 
It  agreed  to  do  in  and  by  said  contract. 
These  were  the  questions  to  be  determined 
In  the  case,  and  they  were  very  proper  ones 
to  be  submitted  to  a  Jury.  The  bill  of  ex- 
ceptions shows  that  cogent  proof  was  In- 
troduced on  the  part  of  the  respondent 
tending  to  show  that  the  reservoir  was 
not  water-tight,  anO  could  not  be  made 
so  without  bestowing  thereon  the  addi- 
tional work,  labor,  and  expense  referred 
to ;  also  that  the  appellants  had  been  giv- 
en, in  accordance  with  said  contract,  rea- 
sonable opportunity  to  make  the  test  and 
do  the  necessary  repairing,  and  that  they 
had  neglected  to  avail  themselves  of  it. 
The  jury  found  a  verdict  for  the  respond- 
ent; and  unless  they  were  misled  by  the 
rulings  of  the  court,  to  the  prejudice  of  the 
appellants,  the  judgment  appealed  from 
should  not  be  disturbed. 

The  appellants'  counsel  complain  of 
many  of  the  rulings  of  the  court  at  tho 
trial,  of  certain  of  the  instructions  given 
to  the  jury,  and  of  the  refusal  of  the  court 
to  give  those  which  they  requested.  1 
have  examined  these  various  rulings,  and 
conclude  that  there  was  no  error  commit- 
ted in  making  them  which  would  author- 
ize a  reversal  of  the  judgment.  I  enter- 
tain some  doubt  in  regard  to  the  correct- 
ness of  the  following  instructions  given  by 
the  court  to  the  jury:  "If  you  find  that 
the  supply-pipe  of  the  reservoir  did  allow 
water  to  escape  through  Its  gates,  and 
that  such  escape  was  due  to  the  failure  of 
the  gates  to  shut  by  reason  of  gravel  get- 
ting Into  the  pipe,  and  if  you  further  And 
that  such  gravel  got  Into  the  pipe  from 
the  reservoir  after  the  21st  day  of  June, 
1887,  and  before  the  expiration  of  the  nine- 
ty days,  by  reason  of  its  imperfect  con- 
struction, and  In  its  ordinary  use,  I  In- 
struct that  such  loss  was  within  the  scope 
of  the  undertaking  of  the  contractors,  and 
they  are  to  be  held  responsible  therefor:" 
"that  filtration,  in  the  sense  used  in  the 
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InBtnictions,  meant  leakage  from  the  res- 
ervoir from  any  cause  o^ing  to  Its  defect- 
ive construction,  and  Its  Incapacity  by  rea- 
son thereof  to  hold  water. "  The  escape 
of  water  through  the  supply-pipe  of  the 
reservoir,  whatever  may  have  been  the 
cause,  could  not  mean  "  filtration  "  as  de- 
fined by  the  dictionary.  But  the  parties 
to  the  said  contract  certainly  did  not  In- 
tend to  use  the  word  In  the  sense  in  which 
It  is  defined.  They  could  not  have  meant 
by  It  the  act  or  process  of  filtering.  They 
undoubtedly  Intended  It  In  the  broadest 
sense  which  could  be  implied  therefrom, 
vis.," passing  through."  They  must  have 
meant  the  escape  of  the  water  contrary 
to  the  design  of  the  system,  which  could 
be  obviated  by  the  "walling  tip  of  the 
walls  of  the  reservoir,  "and  doing  the  plas- 
tering, as  specified,  as  no  other  view  would 
be  consistent  with  the  obvious  Intention 
of  the  parties.  The  system  of  water- 
works put  In  by  the  contractors  under 
the  original  contract  with  the  city  could 
only  be  operated  by  pumping  water  from 
a  well  near  the  river,  and  forcing  it 
through  a  receiving  pipe,  where  it  was 
held  by  means  of  gates  in  the  pipe,  in  or- 
der that  it  might  be  drawn  off  through 
the  mains  which  supplied  the  town.  The 
contract  provided  that  the  reservoir  should 
be  water-tight,  hence  the  parties  certainly 
Intended  that  It  should  be  constructed  so 
as  to  enable  the  gates  to  be  closed,  other- 
wise it  could  not  hold  water.  The  sup- 
plemental contract  was  entered  into  mere- 
ly for  the  purpose  of  carrying  out  the 
terms  of  the  original  one;  consequently  It 
was  the  duty  of  the  appellants,  if  the  res- 
ervoir had  been  so  constructed  as  to  pre- 
vent the  gates  from  being  used  for  the  pur- 
pose for  which  they  were  designed,  to  re- 
pair It  in  that  particular.  They  stipulat- 
ed. In  eflect,  that  at  tho  end  of  90  days  the 
reservoir  should  be  virtually  water-tight; 
if  not,  they  would  make  it  so  by  the  mode 
agreed  upon. 

The  theory  of  the  respondent's  connsel 
at  the  trial  of  the  case  in  the  circuit  court 
was  that  the  action  of  the  water  upon  the 
walls  of  the  reservoir,  owing  to  its  imper- 
fect construction,  loosened  and  set  in  mo- 
tion particles  of  gravel,  which  found  their 
way  into  the  supply-pipe,  and  prevented 
Its  gates  from  closing,  thereby  causing  a 
waste  of  water  through  the  same.  In 
view  of  the  testimony  on  the  part  of  the 
respondent  in  support  of  this  theory,  the 
said  instruction  was  based  ;  and  I  am  uf 
the  opinion,  after  a  due  consideration  of 
the  two  contracts,  the  nature  of  the  sub- 
ject-matter thereof,  and  circumstances 
connected  therewith,  that  it  was  properly 
given.  The  Judgment  appealed  from  will 
therefore  be  afllrmed. 


Ahebican  Mobto.  Co.  v.  Hutchinson  et  a). 

iSupreme  Court  of  Oregon.  Jane  10, 1890.) 
Tbul  bt  Jttbt — BoMA  FiDB  PoBoaiLBiBB — Qvrr- 
Claim  Dbes. 
1.  A  circuit  court  has  no  authority  to  trv  an 
•ctloa  at  law  involvlnfir  an  issue  of  lact  without  a 
jnry,  unless  a  jury  trial  is  waived  in  tbe  manner 
ivimded  in  the  Civil  Code.  If  such  court  deem 
such  a  case  a  proper  one  to  be  determined  upon 
the  law.^it  must  direct  the  Jury  to  return  a  ver- 


dict in  flavor  of  the  party  which  the  ooort  consid- 
ers entitled  to  it  under  the  proofs. 

a.  A  subsequent  purchaser  aealnst  whom  an 
unrecorded  conveyauoe  is  void,  under  section  8027, 
Ann.  Code  Or.,  must  be  a  purchaser  in  grood  faith 
and  for  a  valuable  consideration,  of  "the  same  real 
propertjr,  or  a  portion  thereof. "  included  in  the 
nnrecorded  conveyance,  and  mnst  be  a  purchaser 
under  a  form  of  conveyance  or  other  instrument 
which  purports  to  convey  the  property.  Hence  a 
purchaser  under  a  mere  qnltclaim  deed,  which 
only  purports  to  remise,  release,  and  quitclaim 
the  rij;ht,  title,  and  interest  of  the  grantor  in  and 
to  the  property,  will  not  be  regarded  "a  purchas- 
er of  tne  same  real  property  or  any  part  there- 
of." 

3.  Where  F.  was  owner  of  a  parcel  of  land 
which  he  conveyed  to  E.,  but  E.,  having  failed  to 
pay  for  the  land,  conveyed  it  back  to  F.,  who  neg- 
lected for  several  years  thereafter  to  record  the 
deed,  and  in  the  mean  time  E.  executed  a  deed  of 
quitclaim  to  D.,  who  took  the  deed  without  actual 
notice  of  the  prior  conveyance  by  E.  to  F. ,  except 
such  as  might  be  presumed  or  inferred  from  the 
character  of  the  deed  or  the  condition  of  the  deed 
record  of  the  county,  andD.  thereafter  executed  a 
quitclaim  deed  to  the  land  back  to  E.,  who  then 
executed  a  like  deed  to  the  land  to  W.,  who  final- 
ly executed  a  deed  of  wararanty  to  it  to  C.,  and 
several  quitclaim  deeds  were  thereafter  made  to 
it  by  C.  and  his  grantees,  containing  covenants  of 
warranty  against  the  grantors,  and  it  was  finally 
purchased  by  the  respondent  under  a  mortgage 
foreclosure  against  some  of  the  intermediate  claim- 
ants, the  land  during  all  the  time  remaining  va- 
cant and  unoccupied,  held,  that  the  said  deeds  did 
not  constitute  the  grantees  therein  purchasers  ot 
the  same  real  property,  or  any  part  thereof,  con- 
veyed bvE.  to  F.,  within  the  meaning  of  said  sec- 
tion of  the  Code. 

4.  Whether  if  E.,  when  he  executed  the  deed 
to  D.,  had  had  possession  and  seisin  of  the  land, 
and  D.  had  taken  possession  thereof  under  the 
deed  to  him,  it  would  have  constituted  him  such 
subsequent  purchaser,  under  said  section  of  the 
Code,  qucere. 

(SyUaims  b]f  the  Court) 

Appeal  from  circuit  court,  Union  coun- 
ty; James  A.  Fee,  Judge. 

The  respondent  herein,  a  private  corpo- 
ration, commenced  an  action  against  the 
appellants  to  recover  possession  of  certain 
real  property  situated  in  said  Union  coun- 
ty, alleging  that  they  wrongfully  withheld 
from  said  respondent  the  posses-sion  thei-e- 
of.  The  appellants  denied  the  allegations 
contained  in  the  complaint,  and  alleged 
ownership  of  the  property  in  themitelves. 
A  reply  was  filed  den.ylng  the  allegations 
of  new  matter  set  upin  the  answer.  There- 
upon the  said  parties  entered  into  the  fol- 
lowing stipulation:  "It  is  hereby  stipu- 
lated by  and  between  the  plaintiff  and  de- 
fendant in  the  above-eutltled  action  that 
the  following  is  a  complete  and  perfect  ab- 
stract of  ail  the  conveyances  to  the  land  in 
controversy  In  this  action ,  to- wit :  The  east 
one-half  of  the  south-west  one-fourth  of 
section  23,  township  two  south,  of  range 
tblrty-xiine  east ;  and  that  said  abstract 
maybe  received  and  read  in  evidence  at 
the  trial  of  said  cause  in  lieu  of  the  origi- 
nals or  certified  copies:  State  of  Oregon  to 
E.  J.  Flanery.  Qrantor  conveys  by  said 
deed,  dated  December  9, 187SJ;  recorded  Oc- 
tobers, 1873,  Book  B,  page  247;  consider- 
atlon,  flOO.  E.  J.Flaneryto  John  E. Chris- 
man.  Grantor  conv^ed  by  warranty 
deed,  dated  October  23, 1878 :  recorded  Oc- 
tober 23, 1873,  Book  B,  pages  248  and  663; 
consideration,. 960.  John  F.  Chrisman  to 
T.  H.  Foster*  Grantor  conveyed  by  war- 
ranty deed  subject  to  mortgage  to  the 
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Btate,  dated  October  10,  1874;  recorded 
June  10, 1876,  Book  B,  page  664;  considera- 
tion, $20.  T.  H.  Foster  and  wife  to  F.  El- 
liot. Grantor  conveyed  this  and  240  acres 
of  other  land  by  deed  of  bargain  and  sale, 
dated  April  24, 1876 ;  recorded  June  20, 1876 ; 
Book  B,  page  665;  consideration,  91,400. 
F.  Elliot  and  wife  to  T.  H.  Foster.  Gran- 
tor conveyed  this  and  240  acres  of  other 
land  by  quitclaim  and  special  warranty 
against  grantors  or  others  claiming  by, 
through,  or  under  them,  dated  December 
31, 1877;  recorded  Tebniary  23, 1883,  Book 
F,  pages  666  and  698;  consldeiation  ex- 
pressed, fl.  The  true  consideration  is  as 
follows:  The  grantor  F.  Elliot,  having 
failed  to  pay  the  consideration  for  the  con- 
veyance from  T.  H.  Foster  and  wife  to 
him,  reconveyed  to  Foster  and  wife  tor 
that  consideration,  to-wlt,  $1,400.  T.  H. 
Foster  and  wife  to  S.  O.  Swackhamer. 
Grantors  convey  deed  of  bargain  and  sale 
dated  May  2,  1881 ;  recorded  May  2,  1881, 
Book  E,  page  184;  consideration,  foOO. 
That  subsequent  to  the  execution  and  rec- 
ord of  the  last-named  conveyance,  and 
prior  to  the  hereinafter  described  convey- 
ance from  T.  H.  Foster  and  wife  to  M.  B. 
Baird,  the  said  S.  O.  Swackhamer  and  wife 
reconveyed  the  said  land  to  said  T.H.Fos- 
ter by  quitclaim  deed  for  the  considera- 
tion of  $500,  but  that  said  deed  was  not 
placed  on  record.  F.  Elliot  and  wife  to 
Van  B.  De  JLiashmutt.  Grantors  conveyed 
this  and  240  acres  of  other  land  by  quit- 
claim deed  dated  June  16,  1881,  and  re- 
corded June  20, 1881,  Book  E,  page  247; 
consideration,  $800.  The  grantee  took 
this  conveyance  without  actual  notice  of 
the  prior  conveyance  of  F.  Elliot  and 
wife  to  T.  H.  Foster,  except  such  as  will  be 
presumed  or  inferred  from  the  character 
of  the  deed,  or  the  condition  of  the  deed 
record  of  Union  county,  Or.  Van  B.  De 
Lashmutt  and  wife  to  F.  Elliot.  Grantor 
conveyed  this  and  240  acres  of  other  land 
by  quitclaim  deed,  dated  August  10, 1881 ; 
recorded  September  2, 1881,  Book  E,  page 
328;  consideration,  fl.  F.  Elliot  and  wife 
to  T.  A.  Wood.  Grantor  conveyed  this 
and  240  acres  of  other  land  by  quitclaim 
deed,  dated  August  21, 1881 ;  recorded  Sep 
tember  t,  1881,  Book  — ,  page  3^;  consid- 
eration, $500.  Grantee  took  this  convey- 
ance without  personal  notice  of  the  prior 
conveyance  of  this  land  by  F.  Elliot  and 
wife  to  T.  H.  Foster,  except  such  as  will 
be  presumed  orlnferred  from  thecliaracter 
of  the  deed,  or  the  condition  of  the  deed 
record  of  Union  county.  Or.  T.  A.  Wood 
to  Brazella  Chapman.  Grantor  conveyed 
this  and  240  acres  of  other  land  by  quit- 
claim deed,  dated  November  3,1881;  re- 
corded November  10,  1881,  Book  E,  page 
309;  consideration,  $500.  Brazella  Chap- 
man to  T.  A.  Wood.  Grantor  conveyed 
this  and  240  acres  of  other  land  by  quit- 
claim deed,  dated  November  10, 1S81 ;  re- 
corded September  7, 1882,  Book  F,  page 
307;  consideration,  $500.  T.A.Wood  to 
J.H.  Cavanangh.  Grantor  conveyed  this 
and  240  acres  of  other  lands  by  warranty 
deed,  dated  September  19, 18^2;  recorded 
September  27,  1882,  Book  F,  pni?e  309;  con- 
sideration, $1,200.00.  J.  H.  Cavanaugh  to 
D.K.Smith.  Grantor  conveyed  this  and 
240  acrec  of  other  lands  by  quitclaim  deed, 


with  special  warranty  against  grantor, 
or  any  others  claiming  through  or  under 
him,  dated  March  5, 1883;  recorded  April 
5, 1883,  Book  F,  page  758;  consideration, 
$650.  D.  K.  Smith  to  J.  H.  Cavanaugh. 
Grantor  conveyed  this  and  240  acres  of 
other  lands  by  quitclaim  deed,  with  special 
warranty  against  grantor,  and  all  others 
claiming  under  or  through  him,  subject  to 
the  mortgage  of  the  American  Mortgage 
Co.  of  Scotland,  limited,  dated  April  27, 
1883;  recorded  April  30, 1883,  Book  G.page 
65;  consideration,  $1.  T.  H.  Foster  and 
wile  to  M.  B.  Baird.  Grantor  conveyed 
by  warranty  deed,  dated  Feb.  9,  1884;  re- 
corded February22. 1884,  Book  G.page  60fl; 
consideration,  $800.  J.  H.  Cavanaugh  to 
D.K.Smith.  Grantor  conveyed  this  and 
80  acres  of  other  lands  by  quitclaim  deed, 
with  special  warranty  against  grantor, 
and  all  othei-s  claiming  through  or  under 
him,  dated  May  1, 1884;  recorded  May  17, 
18S4,  Book  G,  page  705;  consideration, 
$3,000.  D.K.Smith  to  J.H. Raley.  Gran- 
tor conveyed  this  and  240  acres  of  other 
lands  by  quitclaim  deed,  with  special  war- 
ranty against  grantor,  and  all  others 
claiming  through  or  under  him,  dated  Dec. 
26,1884;  recorded  January  13, 1885,  Book 
H,  page  399 ;  consideration,  $5s)9.00.  The 
American  Mortgage  Company  of  Scotland, 
Limited,  vs.  D.  K.  Smith,  J.  H.  Ealey,  M. 

A.  Kaley,  C.  P.  Huntington,  Charles  Mil- 
ler, W.  E.  S.  Foye,  and  Albert  Gullatin. 
Foreclosure  of  mortgage  and  sale  on  execu- 
tion  thereunder,   and   purchased  by  this 

plaintiff  at  said  sheriff's   sale  on  the 

da.v  of  ,  1885.    Said  foreclosure  waa 

had  under  mortgage  held  by  this  plaintiff 
against  this  D.  K.  Smith  on  said  land  and 
other  lands,  which  was  recorded  in  Mort- 
gage Record.  Book  — .  at  page  ,  on 

the day  of ,  188-,  the  consider- 
ation being  $ .    That  said  sheriS's 

sale  was  afterwards  confirmed,  and  deed 
regularly  issued  to  this  plaintiff.  That 
neither  these  defendants,  nor  those  through 
whom  they  claim,  were  parties  to  said 
foreclosure.  J.  H.  Hutchinson  and  W.  R. 
Hutchinson  vs.  Nelson  Shoonover,  Ad- 
ministrator, and  the  widow  and  heirs  of  M. 

B.  Baird,  deceased.  Foreclosure  of  mort- 
gage and  sale  by  the  sheriff  on  execution 
thereunder,  and  purchase  by  these  defend- 
ants at  said  sheriff's  sale  on  the  10th  day 
of  Apcil,  1888,  and  certificate  of  said  pur- 
chase issued  by  said  sheriff  to  them,  and 
that  said  land  has  not  been  redeemed. 
Said  foreclosure  and  sale  was  had  under 
a  mortgage  in  favor  of  these  defendants, 
and  against  M.  B.  Baird  and  wife,  the  con- 
sideration being  the  sum  of  $1,200.  This 
plaintiff  was  not  a  party  to  said  foreclos- 
ure. It  Is  further  agreed  that  the  recitals 
and  memoranda,  following  each  convey- 
ance in  said  abstract,  may  be  admitted  in 
evidence  as  explanatory  thereof.  It  is 
also  agreed  that  said  land  was  vacant  and 
unoccupied  during  all  the  time  covered  by 
the  conveyances  mentioned  in  said  ab- 
stract. This  agreement  shall  not  be  held 
binding  on  either  of  the  parties  in  any  sub- 
sequent suit  pertaining  to  this  property. " 

"The  case  was  tried  by  a  jury,  and  the 
only  evidence  adduced  at  the  trial  was  the 
Btipluation  above  set  oat;  and  verdict 
was  rendered  for  defendant,  which  waa 
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afterwards,  on  motion  of  plaintiff,  set 
aside,  and  a  new  trial  eranted.  A  second 
trial  was  l^ad  before  a  jury,  and  the  same 
evidence,  and  no  other,  offered;  and  after 
instructions  by  the  court  the  jury  again 
rendered  verdict  for  the  defendants.  Plain- 
tiff again  moved  the  court  to  set  aside  the 
verdict,  and  for  Judgment  upon  the  stipu- 
lation, which  motion  the  court  granted, 
and  then  gave  judgment  for  plaintiff  for 
possession  of  the  land  in  question,  plain- 
tiff having  waived  all  claim  for  damages, 
which  is  the  judgment  appealed  from. 

J.  W.  Shelton,  for  appellants. 

If  the  stipulation  snowed  on  its  face 
that  the  respondent  was  entitled  to  recov- 
er in  the  action,  still  the  trial  court  bad 
no  power  beyond  tlie  setting  aside  of  the 
verdict  and  the  granting  of  a  new  trial. 
It  is  a  settled  law  ol  this  state  that  a 
grantee  in  a  quitvlaim  deed  acquires  no 
title  to  the  land  sought  to  be  conveyed  if 
bis  grantor  had  none  which  be  could  law- 
fully convey.  Balierv.  Wood  ward,  12  Or.  3, 
6  Pai*.  Rep.  173;  Richards  v.  Snyder,  11  Or. 
501-511,  6  Pac.  Rep.  186;  Swift  v.  Mullsey, 
14  Or.  59-64,  12  Pac.  Rep.  76;  Gest  v. 
Packwood,  34  Fed.  Rep.36fu372;  Hastings 
V.  Nlssen,  31  Fed.  Rep.  .587.  To  the  decis- 
ions of  our  own  state  may  be  added: 
Villa  V.  Rodriguee,  12  Wall.  323-33S:  May 
V.  Le  Claire,  11  Wall.  217-232;  MarshaU  v. 
Roberts,  IS  Minn.  405,  (Gil.  365;)  Everest 
V.  Ferris,  16  Minn.  26,  (Gil.  14;)  Brown  v. 
Jackson,  3  Wheat.  449-451 ;  Baker  v.  Hum- 
phrey, 101  U.  S.  494-499;  Dickerson  v.  Col- 
grove,  100  U.  S.  578-584:  Postel  v.  Palmer, 
71  Iowa,  157.  32  N.  W.  Rep.  257;  Watson  v. 
Pheli>s,  40  Iowa,  482;  Mnnn  v.  Best,  62  Mo. 
491;  Kearney  v.  Vaughan,  50  Mo.  284. 

R.  Eakin,  for  respondent. 

A  <iulti.-lalni  deed  first  recorded  will  con- 
vey a  fee-simple  title  to  the  grantee  there- 
in as  against  a  prior  unrecorded  deed. 
Fox  V.  Hall,  74  Mo.  315:  Pettingill  v.  De- 
vin,  35  lowH,  344;  Fash  v.  Blake,  38  111. 
363;  Brown  v.  Oil  Co..  97  111.  214;  Rowe  v. 
Beckett,  30  Ind.  154;  Mansfield  v.  Dyer,  131 
Mass.  200;  Cbaproau  v.  Sims,  53  Miss.  154; 
Pom.  Eq.  .lur.  §§  758-760.  Baker  v.  Wood- 
ward, 12  Or.  3,  6  Pac.  Rep.  173,  only  applies 
to  the  effect  of  a  quitclaim  deed  as  against 
an  outstanding  equity;  hence  the  state- 
ment In  the  opinion  in  that  case  that  "  the 
grantor  can,  by  such  kind  of  deed,  convey 
the  residuum  of  the  estate  he  has,  and  no 
more, "  has  reference  to  the  legal  effect  of 
the  deed  standing  alone,  and  does  not  de- 
termine Its  effect  under  tlie  recording  act. 
Allison  v.  Thomas,  72  Cal.  562,  14  Pac. 
Rep.  309;  Graff  v.  Middleton,  43  Cal.  341; 
Frey  v.  Clifford.  44  Cal.  343;  McConnel  v. 
Reed,  38  Amer.  Dec.  126;  Brown  v.  Jack- 
son, 3  Wheat.  449:  12  Cent.  Law  J.  129; 
Richardson  v.  Levi,  3  S.  W.  Rep.  416;  Mar- 
tin V.  Morrtfl,  22  N.  W.  Rep.  530 ;  Hamil- 
ton v.  Dooiittie.  37  111.  482.  A  quitclaim 
deed  as  part  of  a  chain  of  title  is  sufficient. 
Sherwood  v.  Moelle,  38  Fed.  Rep.  478; 
Snowden  v.  Tyler,  (Neb.)  31  N.  V"  Rep. 
661;  Raymond  V.  Morrison,  (Iowa,;  13  N. 
W.  Rep.  332;  Br.>ant  v.  Buckner.  (Tex.) 
2  S.  W.  Rep.  452. 

TnAYEE.  C.  J.,  (after stating  the  factf  as 
above.)  The  circuit  court  erred  in  trying 
the  case  after  having  set  aside  the  verdict 


of  the  Jury.  It  has  no  autiority  to  try  any 
action  at  law  unless  a  ]ury  trial  is  waived 
in  the  manner  provided  in  the  Civil  Code. 
If  the  court  had  deemed  11  its  duty  to  de- 
termine the  case  in  favor  of  the  respondent 
upon  the  law,  it  should  have  directed  a 
verdict  in  favor  ol  the  respondent  at  the 
trial.  As  the  case  stands,  this  court  has 
no  alternative  but  to  reverse  the  judg- 
ment, and  remand  the  cause  for  a  new 
trial.  This  is  sufficient  to  dispose  of  the 
case  so  far  as  this  court  is  concerned,  but, 
as  it  must  go  back  fur  a  new  trial,  it  be- 
comes our  duty  to  declare  the  law  appli- 
cable to  the  matters  involved.  The  ques- 
tion presented  is  whether  a  conveyance  of 
real  property,  not  recorded  as  provided  in 
title  1,  c.  21,  p.  1356,  Ann.  Code,  is  void  as 
against  a  subsequent  purchaser  of  thesame 
property  whose  conveyance  is  first  re- 
corded, where  the  purchase  is  by  quitclaim 
deed  and  there  is  n  o  e  v  Idence,  aside  f  ro  m  the 
record,  showing  the  subsequent  purchaser 
to  have  been  a  purchaser  in  good  faith 
and  for  a  valuable  consideration;  and 
whether  the  execution  of  a  mere  quitclaim 
deed  to  real  property  by  a  grantor  who 
had  previously  conveyed  It  by  deed  to  an- 
other grantee,  but  which  deed  was  not 
recorded  at  the  time  of  the  execution  of 
the  quitclaim  deed,  constitutes  a  convey- 
ance of  "  the  same  i-eal  property.  " 

Counsel  for  respondent  virtually  con- 
cedes that  a  purchaser  under  a  quitclaim 
deed  takes  subject  to  outstanding  equities 
in  the  property  existing  at  the  time  of  the 
purchase,  whether,  the  purchaser  had 
knowledge  of  them  or  not;  but  he  con- 
tends that  such  a  deed,  under  the  record- 
ing act,  stands  upon  the  same  footing  as 
other  forms  of  conveyance,  and,  if  first  re- 
corded, is  as  effectual  to  annul  a  prior 
unrecorded  deed  to  the  same  property. 
The  question  has  given  rise  to  much  delib- 
eration on  the  part  of  courts,  and  earnest 
discussion  among  law-writers,  though 
it  is  generally  conceded  that  u  grantee  in 
a  mere  quitclaim  deed  acquires  no  right 
against  outstanding  equities  which  were 
valid  against  his  grantor.  Postel  v. 
Palmer.  71  Iowa,  157.  32  N.  W.  Rep.  257; 
Martin  v.  Morris,  22  N.  W.  Rep.  525.  Such, 
also,  is  the  doctrine  of  the  supreme  court 
of  tlie  United  States,  and  of  the  courts  of 
tills  state,  as  will  be  seen  by  a  reference  to 
the  authorities  cited  in  the  appellants'  brief 
herein.  But  it  is  claimed  by  many  that 
such  a  deed  effectually  destroys  the  right 
of  a  grantee  under  a  prior  deed  not  re- 
corded as  required  by  the  registry  act,  al- 
though it  would  not  affect  a  prior  equity 
in  his  favor  which  was  binding  upon  the 
grantor.  This,  to  my  mind,  is  a  some- 
what strange  view.  Why  the  rights  ol 
the  grantee  under  the  prior  deed  should  be 
cut  off  when  a  charge  upon  the  property 
created  in  his  favor  by  the  grantor  would 
not  be,  seems  remarkable.  It  may  be  said 
that  the  prior  grantee  had  the  right  tQ 
and  should  have  put  his  deed  upon  record : 
but  it  may  with  as  much  reason  be  said 
that  be  should  have  bad  the  charge  upon 
the  property  put  in  a  form  that  would 
have  entitled  it  to  be  recorded,  and  had  it 
so  done.  The  claim.  It  seems  to  me, 
amounts  to  this:  If  the  owner  of  real 
property  were  to  create  a  trust  against  it 
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in  favor  of  another,  and  then  execute  a 
quitclaim  deed  to  the  property  to  a  third 
person,  tt  would  not  affect  the  trust,  al- 
thoufrli  the  srrantee  in  the  quitclaim  deed 
had  no  knowledf^  of  it;  but  if  he  had  ex- 
ecuted a  deed  outright  to  the  cestui  qui 
trust,  and  then  quitclaimed  his  interest 
in  the  property  to  a  third  person,  and  the 
prior  deed  had  not  been  recorded,  the 
rights  of  the  grantee  in  the  prior  deed 
■would  be  lost.  According  to  that  kind  of 
logic,  the  grantee  in  the  prior  deed  would 
have  a  better  standing  In  such  a  Chse  if 
his  deed  were  not  witnessed  or  acknowl- 
edged BO  as  to  entitle  it  to  be  recorded,  as 
he  would  then  clearly  have  an  outstanding 
equity  which  would  be  shielded  from  the 
effects  of  the  quitclaim  deed.  The  form  of 
the  deed  under  which  the  respondent 
claims  title  herein  is  not  set  outlnthestip- 
ulation  further  than  that  it  is  stated  to  be 
a  quitclaim  deed.  We  must  therefore  Infer 
that  It  Is  a  remise,  releaHe,  and  quitclaim 
of  the  right,  title,  and  interest  of  the  gran- 
tor in  and  to  the  property  in  suit.  It  did 
not  purport  to  convey  the  property  to  the 
grantee,  it  only  conveyed  to  him  such 
right  as  the  grantor  might  have  therein ; 
and  it  would  be  difficult  to  perceive  how 
the  former  could  have  expected  to  acquire 
any  right  In  the  premises  unless  the  latter 
might  own  an  interest  In  them.  The  terms 
of  the  deed  were  satisfied  whether  the 
grantor  was  owner  of  the  property  in  fee, 
orhad  no  estate  whatever  in  it.  The  gran- 
tee bargained  for  no  quantity  or  quality 
of  estate;  he  boughtwhatever  thegrantor 
might  have,  be  the  same  more  or  less :  and 
I  do  not  see  what  legerdemain  could  be  re- 
sorted to  which  would  vest  him  with  an 
interest  that  the  grantor  had  previously 
divested  himself  of,  and  was  then  owned 
by  a  third  party. 

Purchasers  of  real  property  should  be  left 
free  to  make  their  own  bargains,  and  the 
courts  have  no  right  to  undertake  to  give 
them  something  which  they  did  not  buy, 
and  the  vendor  did  not  own.  The  office  of 
a  quitclaim  deed  is  well  understood,  and 
although  it  is  effective,  under  modern  leg- 
islation, to  convey  all  the  estate  which 
can  be  transferred  by  a  deed  of  bargain 
and  sale,  yet  it  shows  upon  its  face  that 
the  grantee  therein  only  contracts  for 
such  title  to  the  property  as  the  grantor 
has.  Such  a  deed, under  section  30M,  Ann. 
Code  Or., is  sufficient  to  pass  all  the  estate 
which  the  grantor  could  lawfully  convey 
by  a  deed  of  bargain  and  sale;  but  a  ma- 
terial difference  is  still  recognized  between 
the  two  forms  of  conveyance.  A  grantor, 
under  the  former  conveyance,  only  intends 
ordinarily  to  convey  such  right  to  or  in- 
terest In  the  property  as  he  may  have, 
and  the  grantee  does  not  expect  to  acquire 
anything  beyond  that;  while,  under  the 
latter,  tlie  parties  usually  Intend  and  ex- 
pect a  transfer  of  the  property  itself. 

It  would  be  absurd  for  a  grantee  under 
a  mere  quitclaim  deed  to  undertake  to 
claim  that  he  took  title  to  the  property 
freed  from  the  previous  acts  of  the  grantor 
effecting  that  title.  There  is  nothing  in 
thenature  of  thatcharact^r  of  conveyance 
which  assures  the  grantee  indemnity  from 
such  acts.  He  has  no  reason  to  believe 
that  he  has  purchased  a  clear  title  to  the 


property,  or  anything  more  than  what 
the  terms  of  his  deed  indicate.  He  does 
not  undertake  to  purchase  what  his  gran- 
tor has  already  sold  and  conveyed  to  an- 
other, whether  the  deed  of  conveyance  is 
registered  or  unregistered  ;  but  he  pur- 
chases what  the  grantor  has  remaining, 
if  anything.  This  view,  I  think,  is  sus- 
tained by  a  majority  of  the  cases  cited  by 
respondent's  counsel  herein,  and  1  believe 
that  it  is  by  the  weight  of  authority  gen- 
erally. In  the  earlier  case,  (Brown  v.  Jack- 
eon,  3  Wheat.  450,)  which  is  cited  by  said 
counsel,  such  a  deed  was  held  by  the  su- 
preme court  of  the  United  States  not  to 
affect  a  prior  unrecorded  deed,  where  its 
language  showed  that  it  was  only  Intended 
to  operate  upon  the  right,  title,  and  inter- 
est which  the  grantor  had  at  the  time  of 
its  execution.  What  else  a  strictly  quit- 
claim deed  could  operate  upon  I  am  not 
able  to  discover.  In  McConuei  v.  Reed,  38 
Amer.  Dec.  124,  an  early  Illinois  case,  cited 
by  said  counsel,  the  language  of  the  court 
is  well  calculated  to  be  misleading  as  re- 
gards the  nature  and  character  of  a  quit- 
claim deed.  At  pages  126,  127  the  court 
says:  "  A  deed  of  release  and  quitclaim  Is 
as  effectual  for  tlie  purpose  of  transferring 
title  to  land  as  a  deed  of  bargain  and  sale: 
ajid  the  prior  recording  of  such  deed  will 
give  it  a  preference  over  one  previously 
executed,  but  which  was  subsequently 
recorded.  In  this  respect  there  is  no  distinc- 
tion between  different  forms  of  convey- 
ance. As  a  general  rule,  the  one  first  re- 
corded must  prevail  over  one  of  older 
execution,  when  made  in  good  faith,  and 
when  it  appears  to  have  been  theintention 
of  the  parties  to  convey  again  the  same 
lands  which  had  been  previously  conveyed. 
But  where  the  terms  of  the  second  deed  do 
not  necessarily  embrace  th»  land  previous- 
ly conveyed,  and,  ori  the  contrary,  are 
such  as  to  show  that  it  was  not  the  in- 
tention of  the  grantor  to  include  them, 
the  court  will  give  it  such  construction  as 
not  to  embrace  them,  and  will  not  allow 
it  to  operate  to  the  prejudice  of  the  pur- 
chaser. "  In  that  case  one  Arnett  was 
owner  of  80  acres  of  land,  and  on  the  2lBt 
day  of  March,  1835,  executed  to  the  plain- 
tiff a  deed  of  release  thereof,  which  was  re- 
corded on  the  same  day ;  and  on  the  lat 
day  of  July,  1837,  also  executed  to  plain- 
tiff a  deed  of  bargain  and  sale  for  the  same 
land,  confirming  and  explaining  the  former 
deed  of  release.  The  defendant  gave  in  evi- 
dence a  deed  from  Arnett  to  one  Hixford, 
dated  May  12, 1827,  and  recorded  October 
1, 1836;  and  also  several  other  deeds,  con- 
stituting a  connected  chain  of  title  to  the 
said  land  from  Rtxford  to  himself.  The 
court  held  that  the  deed  o!  release  from 
Arnett  to  the  plaintiff,  If  unexplained, 
would  transfer  the  land,  of  the  title  to 
which  the  grantor  had  not  previously  di- 
vested himself,  by  a  valid  transfer  duly  re- 
corded; but  that  the  plaintiff  had  fur- 
nished such  evidence  of  the  Intention  of 
the  grantor,  by  introducing  the  deed  of 
bargain  and  sale  from  Arnett  to  himself, 
as  forbade  such  an  interpretation  of  the 
conveyance;  and  sustained  the  defend- 
ant's prior  deed,  concluding  from  the  extra- 
neous evidence  that  it  might  be  fairly  In- 
tel red  that  Arnett  only  intended  by  the 
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qultclatm  deed  to  transfer  all  right,  titto, 
and  interest  therein  which  he  then  had. 
According  to  this  decision,  the  plaintiff 
would  have  been  secure  in  his  title  to  the 
land  under  his  deed  of  release  If  he  had 
been  content  with  it;  bat,  in  order  to 
malce  assurance  doubly  sure,  he,  two  years 
thereafter,  unfortunately  obtained  the  sec- 
ond deed,  which  enabled  the  court  to  as- 
eertain  what  the  grantor's  intention  was 
ia  the  first  one,  and  this  resulted  in  his 
losing  the  property.  I  thinli  the  case  was 
correctly  decided,  but  do  not  agree  with 
the  views  expressed  in  the  opinion  an- 
nounced by  tlie  learned  court.  In  my  opin- 
ion, ttie  conrt  was  in  error  in  holding  that 
the  prior  recording  of  a  deed  of  release 
and  quitclaim  would  give  it  a  preference 
over  one  previously  executed,  but  which 
was  subsequently  recorded;  also  In  its 
holding  that  the  words,  "  remise,  release, 
and  forever  quitclaim  all  right,  title,  and 
Interest  to  aU  and  every  part,  •  •  •  un- 
explained, would  transfer  all  and  every 
part  of  the  tract  of  land  designated,  of  the 
title  to  which  the  grantor  bad  not  previ- 
ously divested  himseK,  by  a  valid  transfer, 
duly  recorded."  Nor  do  I  admit  that  it 
said  words,  unexplained,  would  have  bad 
the  effect  to  transfer  such  title  to  the 
•aid  grantee,  they  could  be  so  explained 
as  to  convey  an  opposite  meaning,  by 
•bowing  that  tbegrantor  at  a  subsequent 
time  executed  to  hlra  a  second  deed  declar- 
tag  what  his  intention  and  design  were  in 
making  the  first  one;  or  that  words  in  a 
deed,  having  a  fixed  and  settled  meaninic. 
can  be  ezpiuined  in  that  way  to  mean 
something  different  from  what  they  pur- 
port to  in  the  instrument,  and  which  the 
law  attaches  to  them.  If  such  rule  were 
to  obtain,  the  tenure  by  which  real  prop- 
arty  Is  held  would  be  very  insecure. 

The  latter  case,  and  others  following  it, 
seem  to  have  gotten  the  Illinois  courts 
into  a  line  of  error,  as  to  the  etleet  of  a 
qaitclaim  deed,  which  has  become  chronic, 
and  from  which  tliey  are  unable  to  extri- 
cate themselves.  In  Brown  v.  (Jil  Co.,  97 
III.,  214,  in  which  case  the  question  arose, 
the  supreme  court  of  that  state  seemed  to 
realise  its  helpless  condition  and  inability 
to  rid  itself  of  the  unfortunate  precedent 
which  had  been  established.  Chief  Justice 
DicKKT,  in  speaking  for  the  court,  says: 
"Counsel  for  appellants  insist  with  much 
force  that  the  grantee  in  such  a  quitclaim 
deed  as  that  of  Pollock,  made  in  18G5,  [a 
deed  of  all  right,  title,  interest,  claim,  or 
demand  of  the  grantorln  and  to  the  prop- 
erty,] is  not  a  subsequent  purchaser  in 
good  faith  of  the  same  thing  which  was 
conveyed  by  his  former  deed  to  Brown. 
Were  this  an  open  question  before  us,  the 
auggestlons  presented  in  their  argument 
would  be  entitled  to  very  great  conHldera- 
tion;  but  the  question  Is  settled  In  this 
•tatobyaline  of  authorities  which  con- 
stitute a  rule  of  property,  and  ought  not 
to  be  disturbed  by  the  courts."  So  the 
court,  following  the  "line  of  authorities," 
held  that,  as  the  deed  did  not  contain 
words  manifesting  an  intention  not  to  in- 
clude lands  previously  grunted,  or  words 
■nggestive  of  a  former  conveyance  of  the 
tame  land  by  the  grantor,  the  grantee 
ttierein  would  be  a  purchaser  thereof,  and 


protected  by  the  registry  act.  It  mnst.  It 
aeems  to  me,  be  humiliating  to  be  com- 
pelled to  make  such  a  holding.  The  Idea 
that  the  deed  in  question  did  not  manifest 
an  intention  not  to  Include  lands  previ- 
ously granted,  I  can  only  regard  as  pre- 
posterous. Words  may  be  and  often  are 
inserted  in  that  form  of  deed  which  change 
its  nature,  but  it  then  ceases  to  be  a  quit- 
claim deed,  and  becomes,  in  effect,  a  deedol 
bargain  and  sale.  The  Texas  courts  seem 
to  have  had  much  experience  with  that 
class  of  cases.  The  supreme  court  of  that 
state  in  Hichardson  v.  Levi,— reported  in 
S  S.  W.  Rep.,  at  page  444,  which  is  one  ot 
the  cases  cited  by  respondent's  counsel, 
held  that  a  deed  which  purports  to  convey 
only  the  right,  title,  and  interest  of  the 
grantor  will  not  protect  the  grantee 
against  prior  unregistered  instruments; 
but  not  so  where  the  deed  purports  to 
convey  more  than  such  right,  title,  or  in- 
terest. In  that  case  the  granting  clause 
in  the  deed  was,  "grant,  bargain,  sell,  de- 
mise, release,  and  forever  quitclaim  under 
the  said  *  *  *,  his  heirs  and  assigns, 
the  following  lotsot  land,"  etc.;  and  the 
court  held  that  the  grantee  therein  had  his 
election  in  what  way  to  take,  and  might 
take,  what  either  o(  these  words  would 
convey;  that  he  was  not  restricted  by  the 
fact  that  bia  estate  nndcrone  ot  the  words 
would  be  of  less  value  than  under  another; 
that  he  might  therefore  escape  being 
charged  with  notice  under  the  "quitclaim" 
by  electing  to  take  under  the  "grant,  bar* 
gain,  and  sale. " 

Tnere  Is  a  class  ot  cases  which  hold  that 
a  grantee  under  a  quitclaim  deed  will  ac- 
quire a  good  title  as  against  a  prior  gran- 
tee of  the  land  from  the  same  grantor, 
where  the  prior  conveyance  is  notrecordea 
as  required  by  the  registry  act,  and  the 
grantee  under  the  quitcl^m  deed  is  showa 
to  be  a  purchaser  in  good  faith  and  tor  a 
valuable  consideration.  Fox  v.  Hall,  74 
Mo.  315 ;  Graff  v.  Middleton,  43  Cal.  341 ;  and 
Freyv.  Clifford,  44  Cal.  335,— belong  to  that 
class,  and  would  seem  to  support  the  view 
ot  respondent's  counsel.  But  the  decisions 
in  the  two  California  cases  appear  to  b« 
questioned  by  Temple,  J.,  in  Allison  ▼. 
Thomas,  72  Cal.  662, 14  Pac.  Rep.  309.  The 
learned  Judge,  in  delivering  the  opinion  of 
the  court,  after  remarking  that  a  pui^ 
chaser  of  the  right,  title,  and  interest  ot  a 
Judgment  debtor  took  subject  to  all  equi- 
ties and  secret  defects,  at  page  664,  72  Cal., 
and  page  309, 14  Pac.  Rep.,  says :  "  We  do 
not  overlook  thecaseof  Graff  v.  Middleton, 
In  which  it  was  held  that  under  the  twen- 
ty-sixth section  ot  the  recording  act,  then 
in  force,  a  quitclaim  deed  received  in  good 
faith  and  for  a  valuable  consideration 
would  prevail  over  a  prior  unrecorded 
deed.  That  decision  is  made  to  turn  upon 
the  language  ot  that  statute  defining  the 
word  'conveyance.'  This  ruling  was  fol- 
lowed In  Frey  v.  Clifford,  44  Cal.  343,  where 
the  description  ot  the  estate  conveyed 
was '  all  my  right,  title,  and  interest,'  of  the 
grantor.  UnlesB  these  cases  are  Justified 
by  the  peculiar  wording  of  the  statute, 
they  seem  to  be  against  the  decisions  else- 
where upon  the  subject.  It  has  been  uni- 
formly held  that  a  conveyance  of  the  right, 
title,  and  Interest  of  the  grantor  veata  io 
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the  purchaaer  only  what  the  grantor  him- 
self could  claim,  and  that  the  covenants  In 
Buch  deed,  If  there  were  any,  were  limited 
to  the  estate  described;"  citing  in  support 
of  the  view  a  number  of  authorities. 

1  have  no  particular  fault,  however,  to 
find  with  the  doctrine  that  a  grantee  un- 
der a  quitclaim  deed  acquires  a  good  title 
to  the  property  as  against  a  prior  grantee 
thereof  under  the  circumstances  above 
mentioned.  Where  the  grantor  in  such  a 
case  is  in  possession  of  the-  property,  and 
executes  the  deed  for  a  valuable  and  ade- 
quate consideration  to  the  grantee  who 
takes  possession  of  it  under  the  deed,  I 
think  it  would  be  a  wholesome  and  Just 
rule  to  hold  that  his  title  to  the  property 
was  superior  to  that  of  the  grantee  under 
the  prior  unrecorded  conveyance,  or  to  any 
outstanding  equity  against  the  property 
of  which  he  had  no  notice.  But  whether 
he  would  be  able  to  assert  such  superior- 
ity of  title,  under  the  strict  rules  of  law,  I 
express  no  opinion,  as  it  is  unnecessary  to 
do  so  under  the  circumstances  of  this  case. 
I  do,  however,  maintain  that  a  grantee  un- 
der a  mere  quitclaim  deed  reciting  a  nomi- 
nal consideration,  where  no  possession  of 
the  property  is  given  under  the  deed,  ac- 
quires no  right  to  It  as  against  a  prior 
grantee,  whether  the  deed  of  such  grantee 
be  recorded  or  not.  The  view  which  I  en- 
tertain upon  this  subject  is  well  expresned 
In  the  concluding  part  of  an  article  by 
CharlesC.  Marshall,  published  in  volume33, 
pp.  244,  245,  of  the  Albany  Law  Journal, 
which  is  as  follows :  "  It  will  be  seen  from 
this  review  of  the  authorities  that  the  force 
and  effect  of  a  deed  of  quitclaim  is  a  mat- 
ter not  requiring  adjudication  by  the 
courts.  Its  force  is  certainly  dependent, 
not  upon  its  distinguishing  words,  but 
upon  the  Intention  of  the  parties  as  ex- 
pressed in  the  deed.  It  may,  in  the  ab- 
sence of  possession  by  the  grantee  or  re- 
leasee, be  void,  as  stated  in  Branhnm  v. 
Mayor,  [24  Cal.  606,1  and  Bennett  v. 
Irwin,  [3  Johns.  36;]  or,  if  an  Intent 
to  convey  be  recited,  as  in  Lynch  v. 
Livingston,  [6  N.  Y.  422,]  it  may  have 
the  force  and  effect  of  a  deed  of  bar- 
gain and  sale.  The  Intent  seems  to  be  the 
controlling  element,  and  this  may  be  ex- 
pressed in  various  ways, — by  a  formal  re- 
cital, l>y  the  existence  of  some  prior  estate 
In  the  release,  by  words  of  grant  other 
than  'remise,  release,  and  quitclaim.'  In- 
deed, an  adequate  consideration  or  a  cov- 
enant of  warranty  seems  in  some  of  the 
cases  to  imply  an  intent  to  convej-  the  es- 
tate, as  in  the  Massachusetts  cases  above 
referred  to.  But  it  is  difflcult  to  see  where- 
in any  intent  can  be  implied  in  a  naked 
quitclaim,  liy  which  we  mean  a  quitclaim 
deed  without  covenants,  and  expressing 
only  tlie  nominal  consideration  of  one  dol- 
lar. As  above  Intimated,  it  seems  a  mat- 
ter of  some  doubt  whether  the  protection 
of  the  recording  acts  could  be  extended 
under  such  a  deed,  for  such  a  deed  is  per- 
fectly consistent  with  the  existence  of  a 
prior  unrecorded  deed  to  some  third  per- 
son. As  It  purports  to  release  only  such 
right  as  the  releasor  may  have  in  the 
premises  described,  and  as  its  nominal 
consideration  of  one  dollar  must  in  most 
cases  be  conspicuously  inadequate,  there 


seems  saiBcient  to  put  the  purchaser  on 
bis  guard.  If  A.,  being  actually  vested 
with  the  fee  to  certain  real  estate,  executes 
a  quitclaim  deed  thereof  to  B.,  it  is  cer- 
tain the  fee  would  pass.  The  question  is, 
is  the  record  conclusive  evidence  of  the  ex- 
istence of  the  fee  in  A?  It  A.  had  conveyed 
the  fee  to  C.  by  a  prior  unrecorded  deed, 
what  is  to  prevent  C.  from  setting  up  bis 
unrecorded  deed  when  the^  Is  nothing  on 
the  record  from  A.  save  the  quitclaim 
deed?  The  two  deeds  do  not  conflict. 
The  quitclaim  deed,  with  its  nominal  con- 
sideration, purports  to  convey  only  such 
rights  as  A.  may  actually  have.  It  may 
be  something  or  nothing ;  and  the  record- 
ing act,  it  is  suggested,  will  not  give  to 
an  instrument  of  record  any  greater  force 
or  larger  meaning  than  that  expressed  by 
Its  words." 

The  same  view,  substantially,  is  also  ex- 
pressed by  Watts,  .1.,  in  delivering  th< 
opinion  of  the  court  In  Thorn  v.  Newsom, 
W  Tex.  161,  wherein  he  says:  "While  noa- 
registered  deeds  are  declared  void  by  the 
statute  as  to  subsequent  purchasers  for 
value  and  without  notice,  still  the  doc- 
trine Is  well  settled  that  a  subsequent  pur- 
chaser, although  for  value  and  without 
actual  notice,  who  takes  under  strictly  a 
Quitclaim  deed,  that  is,  one  by  which  the 
chance  of  title  and  not  the  land  itself  Is 
conveyed,  will  not  be  accorded  the  protec- 
tion of  the  statute,  for  the  obvious  reason 
that  he  contracted  for  the  interest  only 
that  his  vendor  then  had  In  the  land.  If 
the  vendor  had  previously  divested  him- 
self of  the  title  to  a  portion  or  all  of  the 
land,  to  the  extent  of  the  divestiture  there 
would  be  no  right  remaining  in  the  vendor 
to  pass  by  the  quitclaim  to  the  vendee. 
It  Is  the  then  Interest  of  the  vendor  for 
which  he  contracts,  and  it  is  to  such  inter- 
est only  that  he  is  entitled  under  the  quit- 
claim deed." 

There  are  many  other  authorities  beard- 
ing upon  this  question  which  might  be  no- 
ticed, but  they  are  too  numerous  and  ex- 
tensive to  attempt  it.  Several  of  them, 
notably  Chapman  v.  Sims,  53  Miss.  LM, 
and  Fox  v.  Hall,  74  Mo.  315,  support  the 
position  assumed  herein  by  respondent's 
counsel.  I  think,  however,  that  the  weight 
of  authority  and  reason  are  against  It. 
The  circumstances  under  which  the  deeds 
in  the  Elliot  line  of  title  herein  were  exe- 
cuted are  not  shown  in  the  stipulation  of 
the  parties  upon  which  the  case  was  tried. 
All  that  appears  therefrom  is  that  Elliot 
qnltclalmed  that  land  and  240  acres  ol 
other  land  to  De  Lashmutt  in  June,  1881, 
and  De  Lashmutt  In  August,  1S81,  quit- 
claimed It  back  to  Elliot.  Then  Elliot  qnlt- 
clalmed it  to  Wood,  August  21,  1881.  and 
Wood,  in  November,  1881,  quitclaimed  it 
to  Chapman,  who  in  the  same  month  quit- 
claimed it  back  to  Wood.  After  the  par- 
ties had  thus  tossed  about  their  pretended 
title  to  the  property  for  more  than  a  year. 
Wood,  on  the  19th  day  of  September,  1882, 
executed  the  warranty  deed  to  Cavanaugh 
upon  which  Ihe  respondent's  counsel  pred- 
icates his  point  that  "a  quitclaim  deed  as 
part  of  a  chain  of  title  is  snfBcient. "  This 
deed  is  the  only  deed  which  purports  to 
convey  the  land,  though  the  subsequent 
ones  from  Cavanaugh  and  his  grantees 
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contained  covenants  against  the  grantor. 
The  tacts  in  the  case  are  not,  therefore, 
like  those  In  Sherwood  v.  Moelle,  36  Fed. 
Rep.  478.  There  the  chain  of  title  was 
made  up  of  warranty  deeds  with  the  ex- 
ception of  one  quitclaim  deed  :  while  here 
It  is  made  up  of  quitclaim  deeds,  with  the 
exception  of  one  warranty  deed.  The  facts 
in  the  twocanee  also  differ  in  another  par- 
ticular. In  Sherwood  v.  Moelle  the  testi- 
mony showe*!  thatthe  grantee  in  the  quit- 
claim deed  "acted  in  good  faith,  In  Igno- 
rance of  the  outstanding  title  not  apparent 
of  record,  and  paid  full  value  lor  the 
land;"  while  In  this  case  there  Is  no  evi- 
dence upon  those  points  except  that  the 
grantee,  De  Lashmutt,  took  the  convey- 
ance from  Elliot  without  actual  notice 
from  Elliot  and  wife,  except  such  as  might 
be  presumed  or  inferred  from  the  character 
of  the  deed  or  condition  of  the  county  rec- 
ords. But  the  main  dlfHculty  in  the  re- 
spondent's case  is  that  Wood  had  nothing 
In  the  premises  to  convey  or  that  Cava- 
naugh  could  expect  to  receive;  he  had  no 
possession  of  the  land,  either  actual  or 
constructive.  Foster  and  bis  grantees 
were  In  the  c<instructive  possession  of  it 
under  the  deed  from  Elliot  and  wife  to 
Foster.  The  deed  to  De  Lashmutt,  and 
from  him  to  Wood,  conveyed  no  Interest 
In  the  land  to  either  of  them.  Elliot  had 
neither  possession,  right  to  possession, 
nor  right  of  property  therein.  If  he  had 
bad  seisin  of  the  land  bis  deed  to  De  Lash- 
mutt, and  the  deed  from  De  Lashmutt  to 
Wood,  might  have  vested  It  in  the  latter, 
and  thereby  have  constituted  a  claim  of 
title.  And  I  am  not  able  to  understand 
from  the  said  stipulation  how  said  last- 
named  parties  under  the  said  quitclaim 
deeds  can  be  said  to  have  been  subsequent 
purchasers  "  of  the  same  real  property,  or 
any  portion  thereof;"  which  was  con- 
veyed by  Elliot  back  to  Foster,  within  the 
meaning  of  section  3027,  Ann.  Code;  and, 
if  their  said  transactions  did  not  consti- 
tute them  subsequent  purchasers  of  the 
same  property,  then  the  conveyance  to 
Foster  was  not  affected  thereby,  and  the 
deed  to  Cavanaugh  did  not  entitle  him 
and  his  grantees  to  the  protection  of  said 
provision  of  the  Code.  The  Judgment  will 
be  reversed,  and  the  cause  remanded,  as 
before  indicated. 


Gove  et  «/.  v.  Island  City  MERCANTiii£  & 
Milling  Co. 

(SupreTtie  Court  of  Oregon.    Juno  10,  1890.) 

COXTBACT — ABAKDONMBNT  —  RecOTIBT  OS  QCJlN- 

TCM  Meruit. 

When  one  performs  services  for  another  on 
a  special  contract,  and  for  any  reason,  except  a 
voluntary  abandonment,  fails  to  fully  comply  with 
his  contract,  and  the  service  and  material  have 
been  of  value  to  him  for  whom  they  were  ren- 
dered and  furnished,  he  may  recover  for  such  ma- 
terial and  services  their  reasonable  value,  after 
deducting  therefrom  any  damans  the  party  for 
whom  such  materials  were  furnished  and  serv- 
ices were  reodored  has  sustained  by  reason  of 
such  failure.  Steeples  v.  Newton,  7  Or.  110; 
Tribou  v.  Strowbridge,  Id.  156;  and  Todd  v. 
Huntington,  18  Or.  9,  4  Pac.  Rep.  895,— approved 
and  followed. 

(SyUabiu  by  the  Court.) 


Appeal  from  circuit  court,  Union  coun- 
ty; James  A.  Fee,  Judge. 

The  materia]  portion  of  the  complaint  1b 
as  follows:  "That  heretofore,  to- wit,  be- 
tween the  1st  day  of  May,lS86,  and  the  1st 
day  of  January.  1887,  at  Onion  county, 
state  of  Oregon,  the  plaintiffs,  at  the 
special  instance  and  request  of  the  defend- 
ant, and  for  Its  use  and  benefit,  furnished 
a  large  amount  of  material  and  machinery 
in,  about,  and  tor  the  rebuilding,  con- 
struction, and  repair  of  a  certain  flouring- 
mlll  of  the  defendant,  and,  at  its  special 
instance  and  request,  between  said  dates, 
did  and  performed  a  large  amount  of  work 
and  labor  for  the  defendant  m  the  rebuild- 
ing, construction,  and  repair  of  said  mill 
and  its  attachments;  that  said  material 
and  machinery,  furnished  to  the  defendant 
as  aforesaid,  and  said  work  and  labor 
done  and  performed  for  the  defendant  by 
the  plaintiffs  as  aforesaid,  were  and  are 
reasonably  worth  the  full  sum  of  $8,134.25; 
that  said  sum  of  $8,134.25  long  since  be- 
came, and  is  now,  due  and  payable,  and 
that  no  part  of  said  sum  except  the  sum 
of  $5,631.00  has  been  paid  thereon;  that 
said  sum  of  $8,134.25  became  due  and  pay- 
able piior  to  January  1, 1887,  and  that 
there  is  now  due  and  unpaid  for  said 
work,  labor,  material,  and  machinery,  aft- 
er deductinK  said  partial  payment,  the 
sum  of  $2,503.15,  with  interest,"  etc.,  "and 
the  same  has  been  demanded, "etc.  The 
answer,  after  d«?nying  the  plaintiffs'  alle- 
gations, avers  that  said  labor  was  per- 
formed and  material  and  machinery  fur- 
nished under  a  written  contract,  which  Is 
set  forth  in  the  answer.  The  answer  fur- 
ther avers  that  the  plaintiffs  did  not  per- 
form or  comply  with  the  conditions  of 
said  contract  on  their  part  in  this :  **  That 
the  mlll-wrlght  work  performed  by  the 
plaintiffs  upon  said  mill  was  not  done  in  a 
thoroughly  workman-like  or  substantial 
manner,  but  that  it  was  done  iu  an  un- 
workinan-llke  and  unsubstantial  manner; 
that  the  material  and  machinery  furnished 
by  the  plaintiffs  was  not  flrst-class  of  its 
kind,  or  suitable  for  the  purposes  used,  but 
that  It  was  Indifferent  in  quality,  and  not 
at  all  adapted  to  the  purposes  expressed  in 
said  contract;  that  the  piaintiti  did  not 
demonstrate  that  said  mill,  when  con- 
structed by  them,  had  a  capacity  of  sixty 
barrels  of  flour  in  twenty-four  hours'  time, 
or  that  it  was  capable  of  making  as  good 
flour,  or  as  much  flour  per  busbel  of  wheat, 
as  any  mill  in  eastern  Oregon,  when  grind- 
ing the  same  kind  of  wheat,  and  that  in 
fact  said  mill,  when  abandoned  by  plain- 
tiffs, did  not  have  a  capacity  of  sixty  bar- 
rels of  flour  in  twenty-four  hours'  time,  or 
any  greater  capacity  than  forty-flve  bar- 
rels in  said  time;  and  that  it  was  not  ca- 
pable of  making  as  much  flour  per  bushel 
of  wheat,  or  of  as  good  quality,  as  other 
mills  in  eastern  Oregon,  when  grinding  the 
same  kind  of  wheat."  The  answer  alleges 
also  that  the  mill  was  not  completed  ready 
to  run  until  September  20, 1886.  The  an- 
swer denies  that  the  material,  machinery, 
and  labor  were  worth  more  than  $5,200, 
and  denies  that  the  defendant  accepted 
the  mill,  etc.  The  reply  admits  the  execu- 
tion of  the  written  agreement  pleaded  in 
the  answer,  and  alleges  that  the  plalntitta 
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"fully  complied  with  the  conditions  ol  said 
contract  set  up  in  said  answer,  on  their 
part,  excepting  that  a  small  portion  of  the 
machinery  furnished  under  said  contract 
was  not  in  every  respect  what  it  should 
have  been,  and  that  the  defects  therein 
were  not  discovered  by  them  at  the  time; 
that  the  plaintiHs,  in  good  faith,  endeav- 
ored to  comply  with  the  conditions  of 
said  contract,  on  their  part,  in  every  re- 
spect; and  that  an  exact  compliance  there- 
with, in  every  respect,  became  and  was  im- 
practicable. "  The  plaintiffs  gave  evidence 
tending  to  prove  the  issues  on  their  part, 
after  which  the  defendant  introduced  evi- 
dence tending  to  controvert  the  plaintiffs' 
evidence,  and  to  support  the  issues  ten- 
dered by  the  defendant,  after  which  the 
court  gave  numerous  instructions  to  the 
Jury,  as  follows:  "  (1)  The  plaintiffs,  hav- 
ing andertal^en,  by  their  contract,  to  re- 
model tne  defendant's  mill,  and  so  con- 
struct it  that  it  shall  thereafter  have  a  ca- 
pacity of  sixty  barrels  of  flour  in  twenty- 
four  hours'  time,  and  should  be  capable  of 
malcing  as  good  flour,  and  as  much  per 
bushel  of  wheat,  as  any  mill  in  eastern 
Oregon,  when  grinding  the  same  liind  of 
wheat,  are  bound  to  a  strict  performance 
of  the  terms  of  their  contract  in  each  of 
these  particulars;  and  if  you  find  that  the 
plaintiffs  failed  to  perform  their  contract 
fully  in  any  one  of  these  respects,  but 
that  said  mill,  as  turned  over  to  the  de- 
fendant. In  September,  18S6,  was  intrinsic- 
ally incapable  cf  accomplishing  such  re- 
sults, and  that  the  plaintiffs  voluntarily 
abandoned  their  woric  before  said  mill 
was  made  to  fully  comply  with  said  con- 
tract In  these  particulars,  they  have  no 
right  of  recovery  in  this  action,  and  your 
verdict  must  be  for  the  defendant,  unless 
you  find  that  such  performance  was  pre- 
vented or  waived  by  the  act  of  the  defend- 
ant, or  that  some  service  of  value  above 
the  amount  actually  paid  was  rendered  by 
the  plaintiffs  to  the  defendant,  and  by  it 
voluntarily  accepted ;  or  unless  you  find 
that  the  contract,  after  its  execution,  was 
modified  by  the  defendant's  agreement  to 
Increase  the  power,  and  that  such  increase 
of  power  might  have  made  the  mill  fulfill 
the  guaranty  of  the  contract.  (2)  An  ac- 
ceptance within  the  terms  of  the  last  in- 
struction must  be  one  in  regard  to  which 
the  defendant  had  an  option  to  take  or  re- 
ject. It  must  be  voluntary.  The  fact  that 
the  defendant  took  possession  of  the  mill 
in  controversy  in  the  condition  in  which  it 
was  left  by  the  plaintiffs  is  not  to  be  held 
to  prejudice  any  right  it  may  have  to  re- 
sist the  payment  herein  sought  to  be  en- 
forced against  it.  It  had  a  perfect  right 
to  take  possession  of  said  mill,  and  oper- 
ate it  to  the  best  advantage  possible  un- 
der the  circumstances,  and  from  this  fact 
alone  the  defendant  Is  not  to  be  held  to 
have  waived  the  performance  of  any  stip- 
ulation resting  upon  the  plaintiffs,  or  to 
have  excused  any  default  into  which  you 
may  find  the  plaintiffs  fell  in  the  execu- 
tion of  the  contract  in  the  particulars 
above  referred  to.  (3)  Before  the  plaintiffs 
had  a  right  to  call  on  the  defendant  to  ac- 
ceptthe  mill  and  make  final  payment  spec- 
ified in  the  contract,  it  was  incumbent  on 
them  to  demonstrate  by  an  actual  test 


that  the  mill,  as  remodeled  by  them, 
would  grind  sixty  barrels  of  flour  in 
twenty-four  hours'  run,  by  actually  grind- 
ing that  amount,  and  that  It  would  make 
as  good  flour,  and  as  much  per  bushel,  as 
any  mill  in  eastern  Oregon,  when  grinding 
the  same  kind  of  wheat;  and,  having  failed 
to  establish  such  test  by  evidence,  your 
verdict  must  be  for  the  defendant,  unless 
you  find  that  they  were  absolved  from  so 
doingby  some  modification  orrescission  of 
the  contract.  (4)  I  charge  you  that  un- 
der the  written  contract  entered  into  be- 
tween the  parties  the  plaintiffs  were  under 
obligation  to  build  a  mill  which  would  ac- 
complish the  stipulated  results  with  the 
water-power  as  it  existed  at  the  time  of 
the  execution  of  the  contract,  and  you  will 
be  so  governed  In  arriving  at  your  verdict, 
unless  you  find  that  the  contract  was  aft- 
er its  execution  modified  by  a  further 
agreement  whereby  the  defendant  under- 
took to  supply  a  greater  power."  The 
court,  of  its  own  motion,  gave  the  follow- 
ing charge:  "(5)  But  I  instruct  you  that 
the  provisions  in  this  contract  that  plain- 
tiffs should  construct  a  mill  of  sixty  bar- 
rels' capacity,  and  capable  of  making  as 
much  flour,  and  of  as  good  quality,  from  a 
bushel  of  wheat  as  any  other  mill  in  east- 
em  Oregon,  were  of  the  essence  (<f  the  con- 
tract, and  in  tliis  respect  plaintiffs  are 
bound  to  establish  to  your  satisfaction 
that  these  terms  were  complied  with  be- 
fore they  can  re-cover,  or  that  they  were 
absolved  from  so  doing  by  some  modifica- 
tion or  rescission  of  the  contract,  or  were 
excused  or  prevented  by  defendant  from  so 
doing. "  The  court  refused  to  give  the  fol- 
lowing charges,  requested  by  appellant's 
counsel:  "(1)  If  you  find  from  the  testi- 
mony that  the  plaintiffs  constructed  the 
mill  mainly  according  to  the  written  con- 
tract ;  that  the  work  was  done,  and  the 
material  and  machinery  furnished, in  good 
faith,  with  the  intent  on  the  part  of  the 
plain  tiffs  to  comply  with  said  contract,  and 
that  the  plaintiffs  did  not  willfully  aban- 
don the  performance  of  said  contract, 
then  the  plaintiffs  are  entitled  to  recover 
from  the  defendant  the  reasonable  value 
of  said  work,  material,  and  machinery, 
not  exceeding  the  contract  price,  less  all 
payments  heretofore  made,  and  what  it 
would  cost  to  remedy  the  defects  in  said 
mill,  and  to  make  it  correspond  with  said 
contract."  A  verdict  was  returned  for  the 
defendant,  upon  whicli  a  Judgment  was 
duly  entered,  from  which  this  appeal  Is 
taken. 

\V.  M.  Rumsey,  for  appellants.  L.  B. 
Cox  and  R.  Eakin,  for  respondent. 

Straban,  J.,  (after  stating  the  lads  as 
above.)  Upon  the  trialin  thecourtbelow, 
exceptions  were  taken  to  eacli  of  the  forego- 
ing instructions,  and  also  to  the  refusal  of 
the  court  to  give  the  instruction  asked  by 
the  appellants.  Thecorrectness  of  these  rul- 
ings presents  the  only  q  uestion  necessary  to 
beconsidered  on  this  appeal.  The  instruc- 
tions given  by  the  court  practically  pre- 
sent but  one  question,  and  that  is  whether 
or  not,  where  a  mechanic  or  builder  binds 
himself  by  a  written  contract  to  erect  or 
repair  a  building  or  machinery,  and  he 
performs,  not  literally  according  to  the 
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terms  of  tbe  contract,  but  still  In  snch  a 
manner  as  to  be  ot  some  value  to  the  own- 
sr,  and  tbe  owner  accepts  It  and  uses  it. 
In  an  action  on  a  quantum  meruit  lie  may 
recover  for  the  reasonable  value  of  sacb 
labor  or  materials,  notwithstanding  bis 
(allure  to  substantially  perform  the  writ- 
ten contract.  The  instructions  given  by 
the  court  In  effect  declare  that  no  recovery 
can  be  had  in  such  case,  while  the  one 
asked  on  the  part  of  the  plaintiffs,  and 
which  was  refused  by  the  court,  states 
the  converse  of  that  proposition.  An  ex- 
amination of  what  is  the  correct  rule  ot 
law  on  that  subject,  therefore,  becomes 
necessary.  In  making  this  examination  it 
will  be  more  convenient  to  first  consider 
the  iDStructlun  which  the  plaintiffs  re- 
quested, because,  it  that  stated  the  law 
correctly,  the  instructions  given  by  the 
court  were  necessarily  incorrect. 

In  a  case  like  tbe  one  under  consider- 
ation "the  law  •  •  »  implies  that  the 
work  dune  and  the  materials  furnished 
were  to  be  paid  for.  The  general  rale  of 
lawlsthat  whileaspecial  contract  remains 
open,  that  is,  unperformed,  the  party 
whose  part  of  it  has  not  been  done  cannot 
sue  In  inJehit&tus  assumpsit  to  recover  a 
compensation  for  what  he  has  done  until 
the  whole  shall  be  completed.  •  •  ♦ 
But  the  exceptions  from  that  rule  are  in 
cases  in  which  something  has  been  done 
under  a  special  contract,  but  no  t  in  strict  ac- 
cordance withthatcoDtract.  Insuch acass 
the  party  cannotrecoverthe remuneration 
stipulated  for  in  the  contract,  because  he 
has  not  that  which  was  to  be  the  consid- 
eration ot  it.  Still,  if  the  other  party  has 
derived  any  benefit  from  the  labor  done.  It 
would  be  unjust  to  allow  him  to  retain 
that  without  paying  anything.  The  law, 
therefore,  implies  a  promise  on  his  pa  rt  to 
pay  such  a  remuneration  as  the  benellt 
conferred  Is  really  worth,  and  to  recover  it 
Indebitatus  assumpsit  is  maintainable. 
Such  is  the  law  now  in  England  and  in  the 
United  States,  notwithstanding  many 
cases  are  to  be  found  in  the  reports  of  both 
countries  at  variance  with  it. "  Mr.  Justice 
Waynk.Iu  Dermott  v.  Jones,  23  How.  233; 
Manufacturing  Co.  v.  Phelps,  130  U.  S.  520,  9 
Sup.  Ct.  Rep.  601.  "The  defense  Is  that  it 
was  not  done  in  a  workman-like  manner. 
Insuch  cases  themleis  well  established  that 
tbe  plaintiff  may  recover  on  &qnantum  mer- 
uit and  quantum  r&Iebat  what  the  work 
done  and  materials  furnished  were  worth, 
where,  as  in  this  case,  the  parties  cannot 
rescind  and  stand  in  statu  quo,  but  one  of 
them  must  derive  benefit  from  the  labor  of 
the  other."  Mr.  Justice  Works,  in  Kate 
V.  Bedford,  77  Cal.  819-322,19  Pac.  Rep.  623. 
Trowbridge  v.  Barrett,  30  Wis.  661,  was 
an  action  to  recover  for  a  balance  due  for 
putting  up  a  stationary  engine  and  boiler, 
where  it  appeared  that  the  plaintiff  had 
not  fully  perfoiTued  his  part  ot  the  con- 
tract, and  the  court  said :  "  There  is  no  ar- 
bitrary rule  ot  law  which,  In  violation  of 
every  principle  ot  natural  Justice,  defeats 
the  plalntitls'  right  of  recovery  in  such 
case,  and  permits  the  defendant  to  enjoy 
the  fruits  ot  such  labor  and  expenditures 
without  making  remuneration  therefor. 
The  defendant  had  the  right  to  recoup  all 
damages  simtained  by  hfin  by  reason  ol 


tbe  failure  of  the  plaintiffs  to  fully  perform 
their  contract  with  him."  This  doctrine 
Is  supported  by  an  overwhelming  weight 
of  authority.  Newman  v.  McGregor,  5 
Ohio,  349:  Allen  v.  McKlbbin,  5  Mich.  449; 
Howell  V.  Medler,41  Mlch.641,2N.  W.  Rep. 
911;  Hay  ward  v.  Leonard,  7  Pick.  181;  2 
Pars.  Cont.  523;  Woodward  v.  Fuller,  80 
N.  Y.  312;  Heckmann  v.  Pinkney,  81  N.  T. 
211 ;  Cutter  v.  Powell,  2  Smith,  Lead.  Cas. 
61 ;  Dermott  v.  Jones,  2  Wall.  1.  And  this 
court  is  fully  committed  to  the  same  doc- 
trine. Steeples  v.  Newton,  7  Or.  110;  Tri- 
bou  V.  Strowbridge.Id.  157;  Todd  v.  Hun- 
tington, 13  Or.  9,  4  Pac.  Rep.  295.  Without 
In  any  manner  entering  upon  the  discus- 
sion of  theconflictlng  opinions  and  reasons 
to  be  found  in  the  books  on  this  vexed 
subject.  It  Is  eufflcient  to  say  that  these 
cases  are  decisive  oJ  the  question  present- 
ed by  the  instruction  under  consideration."' 
It  stated  the  correct  rule  of  law  as  an- 
nounced by  this  court  In  the  three  cases 
above  cited,  and  the  same  should  have 
been  given.  It  results,  also,  that  the  in- 
structions which  were  given  by  the  court, 
and  which  are  contrary  to  the  doctrine  of 
these  cases,  were  erroneous,  and  should 
not  have  been  given.  In  tbe  trial  of  this 
case  the  court  below  evidently  undertook 
to  apply  what  was  said  by  this  court  In 
Gove  V.  Milling  Co.,  16  Or.  93,  17  Pac.  Rep. 
740,  to  the  facts  disclosed  by  this  record. 
That  was  an  action  between  the  same 
parties,  founded  upon  the  written  con- 
tract, and  it  was  held  that  before  the 
plaintiffs  could  recover  on  that  contract 
they  must  show  a  compliance  with  its 
terms.  This  is  an  action  on  a  quantum 
meruit  to  recover  the  reasonable  value  ot 
thematerial  and  labor,  and  wehold  that  it 
will  lie.  This  distinction  Is  noted  In  sev- 
eral of  the  cases  above  cited,  and  particu- 
larly in  Todd  v.  Huntington,  supra.  Upon 
the  retrial  of  this  action  In  the  court  below 
the  plaintiffs  will  be  entitled  to  recover 
whatever  amount  they  can  show  their 
work  and  material  placed  In  the  defend- 
ant's mill  were  reasonably  worth,  subject 
to  the  right  of  the  defendant  to  recoup 
from  that  amount  such  damages  as  it  has 
sustained  by  the  deviations  from  the  writ- 
ten contract  by  the  plaintiffs.  These  are 
the  questions  upon  which  the  rights  ot 
the  parties  depend,  and  no  doubt  the  trial 
court  will  exercise  the  power  of  amend- 
ment liberally,  so  as  to  fully  present 
them  for  trial  before  a  Jury.  The  judg- 
ment appealed  from  must  be  reversed,  and 
tbe  cause  remanded  to  thecourt  below  tor 
a  new  trial. 


Statb  v.  Stebritt. 

(Supreme  Court  of  Oregon.    June  10, 1890.) 

MoviNa  Diseased  Sheep  without  Psbjot  —  Iir- 

niCTMEXT. 

1.  In  an  indictment  under  section  SS62,  Hill's 
Code,  ^ilty  knowledge  need  not  be  alleged.  In 
doclaring  the  acts  mentioned  in  that  section  pun- 
ishable, the  legislature  was  exercising  the  polioe 
powers  of  tbe  state,  and  in  such  case  the  indict- 
ment need  not  allege  that  the  party  knew  the  act 
complained  of  was  unlawful. 

U.  An  indictment  under  section  8853,  Hill's 
Code,  for  moving  diseased  sheep,  which  rails  to 
follow  the  descriptive  words  of  tue  statuie  by  al- 
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leging  the  uwnerslilp  of  the  sheep,  is  bad  on  de- 
wrarrer. 
(Syllabus  hy  Oke  Court.) 

Appeal  from  circuit  court,  Grant  coun- 
ty ;  MoKTON  D.  Ci-iFFORD,  Jud^e. 

The  grand  jury  oJ Grant  coun  ty  returned 
into  court  the  folio  wing  Indictment  against 
the  appellant :  "  D.  Sterrltt  is  accused  by 
the  grand  jury  ot  Grant  county  and  state 
ol  Oi-egon,  by  this  indictment,  of  the  crime 
of  unlawfully  moving  sheep  iufected  with 
scab  from  place  to  place  without  first  bar- 
ing obtained  a  traveling  permit  therefor, 
committed  as  follows:  The  said  D.  Stcr- 
ritt,  on  the  Ist  day  of  April,  A.  D.  1889,  in 
the  county  of  Grant  and  state  of  Oregon, 
having  then  and  there  a  band  of  sheep,  of 
about  1,50U  head,  infected  with  scab,  did 
unlawfully  move  said  band  of  sheep  over 
and  across  the  range  of  one  E.  Mumford, 
a  distance  of  about  fifteen  miles,  he,  the 
said  J).  Sterrltt,  then  and  there  having  no 
traveling  permit  to  move  said  sheep,  con- 
trary to  the  statute  in  such  cases  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Oregon. "  This  In- 
dictment is  founded  on  section  3332,  Hill's 
Code,  which  Is  as  follows:  "Any  person, 
company,  corporation,  or  association  de- 
siring to  move  his  or  their  sheep,  which 
are  not  sound,  or  are  infected  or  affected 
with  scab,  or  with  any  Infectious  or  con- 
tagious disease,  shall  obtain  from  the  in- 
spector a  traveling  permit;  but  such  per- 
mit shall  only  be  granted  for  the  purpose 
of  moving  said  sheep  to  some  place  where 
they  may  be  treated  for  said  disease,  and 
by  such  route  as  the  Inspector  may  desig- 
nate." The  defendantdemurredto  said  in- 
dictment on  the  foUowlnggrounds,  among 
others:  "That  said  indictment  does  not 
show  that  the  defendant  knew  that  said 
slicep  were  Infected  with  scab  at  the  time 
of  their  alleged  removal ;  that  said  indict- 
ment does  not  show  that  defendant  was 
the  owner  of  said  sheep  at  the  time  of 
their  alleged  removal."  The  demurrer  was 
overruled;  and  the  defendant,  having 
pleaded  not  guilty,  upon  a  trial  before  a 
jury  was  convicted,  and  sentenced  to  pay 
a  fine,  from  which  judgment  this  appeal  is 
taken. 

W.  M.  Ramney,  for  appellant.  J.  L. 
Band,  Dist.  Atty.,  for  the  State. 

Stkahan,  J.,  (after  stating  the  facts  as 
above.)  Upon  the  argument  in  this  court 
the  appellant  mainly  relied  upon  the  ob- 
jections taken  by  the  demurrer  to  the  in- 
dictment. 

1.  The  first  objection  insisted  tipon  was 
that  the  indictment  failed  to  allege  knowl- 
edge of  the  defendant  that  the  sheep  had 
the  scab  at  the  time  of  their  removal.  In 
a  very  large  class  of  offenses,  end  mainly  , 
those  that  were  clnssed  as  main  In  se  at 
common  law,  guilty  knowledge  is  neces- 
sary to  complete  the  offense,  and  it  must 
be  alleged.  But  in  that  other  class, 
wrongs  which  are  forbidden  by  statute, 
and  more  especially  those  offenses  which 
are  made  punishable  in  furtherance  of  the 
public  policy  of  the  state,  such  as  the  exer- 
cise of  the  police  powers,  the  collection  of 
revenue,  and  the  like,  are  punishable 
wiiether  the  offender  had  guilty  knowl- 
edge or  not.    This  distinction  was  lately 


sustained  in  this  court  in  State  v.  Chas- 
tain,  28  Pac.  Rep.  968,  and  is  adhered  to. 
The  offense  under  consideration  belongs 
to  the  latter  classification,  and  is  punish- 
able whether  the  accused  party  knew  the 
sheep  were  diseased  or  not.  The  doing 
the  act  under  the  circumstances  defined  in 
the  statute  is  what  is  punishable;  and, 
when  the  pleader  brings  the  offense  within 
the  descriptive  words  of  the  statute,  it  is 
generally  sufScient. 

2.  The  next  objection  Is  that  the  indict- 
ment does  not  show  that  the  defendant 
was  the  owner  of  said  sheep  at  the  time  ot 
their  alleged  removal.  This  objection 
must  be  sustained.  "Any  person  •  •  • 
desiring  to  move  hlfl  *  •  •  sheep, "not 
the  sheep  of  another,  must  obtain  the  per- 
mit. These  words  are  a  part  of  the  stat- 
utory definition  of  the  offense;  and  in  such 
case  the  indictment  should  follow  the  lan- 
guage used  in  the  statute,  and  expressly 
charge  the  described  offense  on  the  defend- 
ant, or  it  will  be  defective.  It  is  necessary 
that  the  defendant  should  l>e  brought 
within  all  the  material  words  of  the  stat- 
ute, and  nothing  can  be  taken  by  intend- 
ment. 1  Whart.  Crim.  Law,  §  36+.  It  fol- 
lows from  this  view  of  the  law  that  the 
indictm(!nt  is  defective;  and  the  judgment 
of  convlcthm  must  be  reversed,  and  the 
cause  remanded  to  the  court  below,  with 
dir'ections  to  sustain  the  demurrer  to  the 
indictment. 


Park  et  ah  v.  Higbee. 

(Supreme  Court  of  Utnh.    July  12, 1890.) 
Writs— PtJBUCATios— Practice. 

1.  A  judgment  by  default  against  a  non-resi- 
dent defendant  obtained  on  an  order  of  publication 
that  does  not  direct  a  copy  of  the  complaint  and 
summons  to  be  mailed  to  defendant,  nor  specify 
the  length  of  time  it  Is  to  be  published,  is  void, 
nnder  3  Comp.  Laws  Utah  1888,  p.  'HI,  requiring 
that  such  order  should  dii-ect  such  copy  to  be 
mailed,  and  providing  the  length  of  time  that  the 
summons  shall  bo  published,  and  providing 
tliat  service  shall  be  complete  at  the  expiration  of 
the  time  prcscTibed  by  the  order  for  publication. 

3.  Where  the  rights  of  third  persons  have  not 
intervened,  such  judgment  will  l>e  set  aside  on 
motion  by  defendant,  even  after  the  expiration  of 
the  term  at  which  it  was  rendexed,  but  defend- 
ant will  be  ruled  to  enter  appearance  and  answer 
the  complaint 

Appeal  from  district  court, first  district; 
n.  P.  He.nderson,  Judge. 

J.  O.  Sutherland,  for  appellants.  Chaa. 
C.  Dey,  for  respondent. 

Blackbxjrn,  J.  This  is  a  suit  In  parti- 
tion under  the  statutes.  The  respondent 
is  a  non-resident.  An  order  of  sale  of  the 
property  was  made  September  11,  1888,  by 
default,  and  was  sold  for  the  sum  of  ^3.- 
.")00  to  the  plaintiff  Boyd  Park,  October  13, 
•  888.  An  order  confirming  the  sale  was 
made  the  same  date.  On  November  9, 
1889,  a  motion  was  made  by  respondent  to 
set  aside  default  and  judgment,  and  all 
subsequent  proceedings  thereunder;  she 
appearing  specially  for  the  purpose  of  the 
motion.  On  December  9,  1889,  the  court 
being  fully  advised  in  the  pivmises,  ordered 
that  said  motion  be  sustained,  and  that 
said  decree,  and  all  proceedings  thereun- 
der, be  set  aside  and  vaicate>.l,  to  which  or- 
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der  defendant  dtil:r  excepted.  From  this 
last  order  this  appeal  Is  taken.  The  mo- 
tion was  based  on  tbe  alleged  fact  that 
the  defendant  was  never  served  with  pro- 
cess, and  the  court  had  not  acquired  Juris- 
diction of  her  person.  It  is  claimed  by 
appellants  that  the  respondent  was  Only 
Ber»'ed  with  process  by  publication.  The 
order  of  pnbllcation  was  made  on  affi- 
davit, and  is  as  follows:  "It  is  ordered 
that  service  of  summons  issued  In  this  ac- 
tion be  made  by  publication  In  the  Stand- 
ard, a  newspaper  published  at  Ogden,  in 
the  county  of  Weber,  of  said  Utah  terri- 
tory, according  to  the  statute  made  and 
provided."  Dated  May  7,  1888.  The 
grounds  on  which  the  Judgment  and  sub- 
sequent proceedings  were  set  aside  are 
that  the  order  of  publication  did  not  di- 
rect that  a  copy  of  the  summons  and  com- 
plaint be  sent  by  mail  to  the  defendant, 
and  did  not  specify  tbe  length  of  time 
publication  should  be  made,  and,  these 
being  matters  of  substance,  no  Jurisdic- 
tion of  the  person  of  the  defendant  was 
secured,  and  therefore  the  Judgment  and 
subsequent  proceedings  are  void.  The 
Btatnte  (2  Comp.  Laws  Utah,  241)  pro- 
Tides,  among  other  things,  that  the  order 
of  publication  shall  direct  that  a  copy  of 
the  summons  and  complaint  be  forthwith 
mailed  to  the  defendant,  If  her  or  his  resi- 
dence is  known.  It  further  provides  that 
the  summons  be  publlRhed  for  such  length 
of  time  asshall  beileemed  reasonable,  and, 
in  case  of  non-resident  defendants,  for  at 
least  four  weeks,  and  that  service  shall  be 
complete  at  the  expiration  of  the  time  pre- 
scribed by  the  order  for  publication.  As 
the  order  did  not  specify  the  time  of  pub- 
lication, the  service  never  became  corn- 
plete,  and  the  defendant  could  not  be  in 
default  until  the  service  was  complete,  so 
that  the  judgment  and  default  thereon 
are  a  nullity.  This  conclusion  is  axiomat- 
ic, and  needs  no  authorities  in  support. 

The  other  defect  in  the  order  of  publica- 
tion is  also,  as  we  think,  of  substance. 
These  provisions  are  mandatory,  and 
should  be  strictly  followed.  They  are 
atrictl  Juris.  Rlcketson  v.  Richardson,  2W 
Cal.  152;  Settlemier  v.  Sullivan.  97  U.  S. 
444;  Galpin  v.  Page,  18  Wall.  350;  Forbes 
V.Hyde.  31  Cal.  342;  McMlnn  v.  Whelan, 
27  Cal.  800.  But  is  contended  by  appel- 
lants that  this  order  of  publication  ^\-ns 
afterwards  cured  by  an  order  mine  pro 
tunc.  If  such  order  was  made.  It  does  not 
appear  in  the  record,  and  cannot  be  con- 
sidered by  us.  It  is  also  contended  that 
an  order  could  not  be  set  aside  after  the 
term  expires,  on  motion.  It  will  be  re- 
membered that  the  rights  of  no  third  per- 
sons had  bi-en  acquired  in  this  case;  for 
one  of  the  plaintiffs  was  the  purchaser  at 
the  sale,  and  he  was  bound  to  take  notice 
of  all  defects  and  In-egularltles.  Appel- 
lants also  say  that  these  defects  in  the  or- 
der of  publication  was  the  act  of  the  court, 
and  not  of  the  appellants.  ThiM  cannot 
help  them,  for  all  the  orders  and  judg- 
ments and  acts  of  the  court  and  of  clerks 
and  juries  were  Irregular  and  void,  are 
chargeable  to  the  parties  procuring  them, 
and  it  Is  their  duty  to  see  that  they  are 
correct.  Being  made  In  their  favor,  it  Is  a 
conclusive  presumption  that    they  were 


ma,de  by  them.  We  therefore  tbink  this 
Judgment  Is  a  nullity.  But  the  contention 
of  tbe  appellant  is  tliat  tbe  motion  to  set 
aside  the  judgment  came  too  late;  for  the 
rule  Is,  the  court  has  nopowerover  its  rec- 
ord after  the  term  expires  at  which  the 
record  is  made.  This  Is  the  rule  in  the 
courts  of  the  United  States,  where  the  dis- 
tinction between  law  and  equity  is  the 
practice,  while  the  new  procedure  obtains 
In  this  territory.  In  tliecase  of  Bronson 
V.  Schulten,  in  104  U.  S.  416,  417.  cited  by 
appellants,  the  court,  through  Miller,  J., 
says:  "But  to  this  general  rule  an  excep- 
tion has  crept  into  practice.  In  a  large 
number  of  the  state  courts.  •  •  •  The 
exception,  however,  has  Its  foundation  In 
the  English  writ  of  error  coram  vobts, — a 
writ  which  was  allowed  to  bring  before 
the  same  court  in  which  the  error  was 
committed  some  matter  of  fact  which  had 
escaped  attention,  and  which  was  mate- 
rial in  the  proceeding.  These  were  limited 
generally  to  the  facts  that  one  of  the  par- 
ties to  the  judgment  had  died  before  it 
was  rendered,  or  was  an  infant  and  no 
guardian  had  appeared  or  been  appointed, 
or  was  a  feme  covert,  and  the  like,  or  error 
in  the  process  through  default  of  tiie 
clerk."  The  error  in  this  case  Is  in  the 
process  shown  by  the  record.  Tbe  courr 
furthersays:  "In  Pickett's  Heirs  v. Leger- 
wood,  7  Pet.  144,  this  court  said  that  the 
same  end  sought  by  that  writ  is  now  in 
practice  generally  attained  by  motion,  sus- 
tained, it  the  court  required  it,  by  affi- 
davits. •  •  •  There  has  grown  up, 
however,  in  the  courts  of  law  a  tenden- 
cy to  apply  to  this  control  over  their  own 
judgments  some  of  the  principles  of  the 
courts  of  equity  in  cases  which  go  a  little 
further  in  aduilnisteriug  summary  relic* 
than  the  old-fashioned  writ  of  errorcora/w 
vohlsdid.  This  practice  ha«  been  founded, 
in  theconrtsof  many  of  thestates.  on  stat- 
utes which  conferred  a  prescribed  and  limit- 
ed control  over  the  judgment  of  a  court 
aftertlie  expiration  of  the  term  at  which  it 
wasrendei'ed.  In  othercasesthe  summary 
remedy  by  motion  has  been  granted  an 
founded  In  the  inherent  power  of  the  court 
over  Its  own  judgments,  and  to  avoid  the 
expense  and  delay  of  a  formal  suit  in  chan- 
cerj'.  It  can  easily  be  seen  how  this  prac- 
tice is  jnstlfted  in  courts  of  the  states 
where  a  system  has  been  adopted  which 
amalgamates  the  equitable  and  common- 
law  jurisdiction  in  one  form  of  action,  aa 
most  of  the  rules  of  procedure  do. " 

From  this  we  may  infer  that  where  the 
new  procedure  obtains  it  is  not  against 
good  and  reasonable  practice  to  allow  a 
judgment  to  be  set  aside  on  motion,  after 
the  terra  expires  at  which  it  was  rendered, 
when  the  record  shows  it  was  rendered 
without  jurisdiction  of  the  person  of  the 
defendant  in  the  action.  We  can  see  no 
good  reason,  when  the  right-s  of  third  par- 
ties have  not  Intervened,  as  in  this  case, 
why  this  respondent  should  be  relegated 
to  the  delay  and  expense  of  a  suit  in  chan- 
cery to  get  rid  of  a  void  judgment,  when 
the  rights  of  the  appellants  are  In  no  wise 
Injured  by  obtaining  the  same  result  by 
motion  on  proper  notice.  The  appellants 
cannot  be  benefited  by  this  judgment,  for 
tbe  record  shows  It  is  absolutely  void. 
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Why,  then,  ebonid  they  complain?  In  Cal- 
ifornia the  rule  Is  that  a  court  has  no  con- 
trol over  Its  record  after  the  term  at  which 
Itwau  made  has  expired ;  but  the  supreme 
court.  In  the  case  of  Bell  v.  Thompson,  19 
Gal.  707,  cited  by  appellants,  say.  In  clos- 
ing the  opinion :  "  Cnder  the  effect  of  the 
decisions  heretofore  made  by  this  court, 
we  think  it  must  be  considered  as  settled 
In  this  state  that  no  motion  can  be  enter- 
tained by  a  district  court  to  set  aside  a 
Judgment  on  any  ground,  including  that 
Of  want  of  Jurisdiction  over  the  person  of 
the  defendant  in  the  action  in  which  the 
Judgment  was  entered,  after  the  expira- 
tion of  the  term  in  which  It  was  entered, 
unless  its  jurisdiction  Is  saved  by  some 
motion  or  proceeding  at  the  time. "  We 
infer  from  this  that,  If  the  defendant  is 
made  to  submit  to  the  jurisdiction  of  the 
court  and  be  ruled  to  answer,  the  motion 
can  be  entertained.  This  seems  to  us  rea- 
sonable. In  ourjudgment.thisis  theright 
conclaslon.  The  decree  is  afflrmed.and  the 
cause  remanded,  and  the  district  court  in 
directed  to  enter  the  appearance  In  full  of 
the  defendant,  and  rule  her  to  answer  the 
complaint  in  areasonable  time,  to  be  fixed 
by  the  court.  The  costs  of  this  court  to 
abide  the  event  of  the  suit. 

ZA.NE,  C.  J.,  and  Anderson,  J.,  concur. 


Bartch  v.  Cutlkb,  Clerk. 
(Supreme  Court  of  Utah.    July  12,  1890.) 
County  Officers — Fees  and  Compensation. 
A  county  court,  composed  of  a  probate  judRO 

and  three  selectmen,  (1  Comp.  Laws  Utah  18!>8, 
i  178,)  who  by  section  209  receive  a  fixed  compen- 
sation for  all  time  employed  in  county  business, 
cannot  bind  the  county  for  an  additional  salary  to 
the  probate  judge  appointed,  by  resolution  of  the 
court,  "superintendent  of  county  affairs,"  to  at- 
tend to  the  duties  imposed  upon  it  by  law. 

On  petition  for  writ  ol  mandamus. 
G.   W.  Cumminff,  for  petitioner.    C.  S. 
Varlan,  lor  the  People. 

Anderson,  J.  This  la  an  original  pro- 
ceeding in  this  court,  in  which  the  plaintiff 
prays  that  a  writ  of  mandate  Issue  herein 
against  the  defendant,  as  clerk  of  the 
county  court  of  Salt  Lake  county,  requir- 
ing him  to  issue  to  plaintiff  a  warrant  on 
the  treasurer  of  said  county,  for  $208.3i!  us 
salary  alleged  to  be  due  plaintiff  for  serv- 
ices rendered  in  the  month  ol  December, 
1889,  as"  superintendent  of  county  affairs." 
The  plaintiff  alleges  In  his  7>etltion  that  he 
is,  and  since  October  23,1889,  has  been,  the 
legal  and  acting  probate  judge  of  Salt  Lake 
county,  and,  as  such  probate  judge,  a 
member  of  the  county  court  of  said  coun- 
ty; that  on  the  19th  day  of  November, 
1889,  by  resolution  of  the  county  court,  he 
wasappolnted  the  superintendent  of  coun- 
ty affairs,  and  that  his  duty  as  such  su- 
perintendent were  and  are  "to  have  and 
exercise  supervision  and  control  of  the 
public  buildings  of  said  county,  and  of  its 
public  roads  and  bridges,  and  work  done 
upon  the  same,  the  Bupervision,  care,  and 
maintenance  of  paupers  and  insane  per- 
sons, including  the  approval  of  bonds  of 
county  and  precinct  officers,  and  examina- 


tion of  cases  of  insane  persons,  and  to  gen- 
erally exercise  such  active  supervision 
over  the  affairs  of  the  county  as  Is  by  law 
required  of  thecounty  court  aforesaid,  out- 
side the  regular  attendance  upon  the  ses- 
sions of  said  court;  all  of  such  acta  and 
duties  being  and  to  be  subject  to  the  order 
and  approval  of  said  court. "  It  is  further 
alleged  that  the  plaintiff's  salary  as  such 
superintendent  was  fixed  by  said  county 
court  at  $2,500  per  annum,  and  that,  in 
consideration  thereof,  he  entered  upon  and 
has  performed  his  duties  as  such  superin- 
tendent from  the  date  of  his  appointment 
up  to  and  including  the  31st  day  of  De- 
cember, 18S9.  It  Is  alleged  that  "the  la- 
bors connected  with  such  position  are  ar- 
duous, aud  are  such  as  are  by  law  laid  up- 
on the  county  court,"  and  that,  in  per- 
forming them,  plaintiff  has  acted  "merely 
as  an  employe  of  said  court,  except  In  the 
matter  of  examination  of  cases  of  Insan- 
ity, and  the  approval  of  the  bonds  of  coun- 
ty and  precinct  ofticers,  aud  that  it  Is  im- 
practicable, owing  to  the  nature  of  the 
duties  to  he  performed,  to  have  more  than 
1  member  of  the  county  court  designated 
to  perform  said  labor. "  Plaintiff  presented 
to  the  county  court  a  bill.  Itemized  and 
verified,  for  his  salary  as  superintendent 
for  the  month  of  December,  1869,  for  $208. 
33,  which  wan  allowed,  and  defendan  t,  as 
clerk  of  the  county  court,  was  ordered  to 
draw  a  warrant  in  favor  of  plaintiff  for 
that  amount  upon  the  county  treasurer, 
which  the  defendant  refused  <"o  do;  and 
plaintiff  prays  that  a  writ  of  mandate  is- 
sue out  of  this  court  against  the  defend- 
ant, requiring  him  to  issue  said  warrant. 
The  defendant,  having  been  served  with 
notice  of  the  application  for  the  writ,  ap- 
peared, and  demurred  to  plaintiff's  peti- 
tion on  the  ground  that  It  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

1  Comp.  Laws  1888,  §  178,  provides  that 
"each  county  shall  have  a  county  court, 
consisting  of  a  probate  judge  of  such  coun- 
ty and  3  selectmen. "  Section  184  provides 
that  "thecounty  courts  must  be  held  at 
their  respective  county-seats  on  the  first 
Monday  in  March,  June,  September,  and 
December  in  each  year,  and  oftener  If  they 
deem  it  necessary."  Section  187  provides 
that "  the  county  courts,  in  their  respect- 
ive counties,  have  jurisdiction  and  power 
under  such  limitations  and  restrlctiuns  aa 
are  prescribed  by  law."  Section  201  pro- 
vides that  "no  member  ol  the  court  must 
be  Interested,  directly  or  Indirectly,  *  •  • 
in  any  contract  made  by  the  court  or  oth- 
er person,  in  behalf  of  the  county,  for  the 
erection  of  public  buildings,  the  opening  or 
Improvement  of  roads,  or  the  building  of 
bridges,  or  for  other  purposes. "  Section 
204  provides  that  "all  claims  against  the 
county  presented  by  members  of  thecoun- 
ty court  for  per  diem  or  mileage,  or  other 
service  rendered  by  them,  must  be  item- 
ized and  verified  as  other  claims,  and  must 
state  that  the  service  has  been  actually 
rendered. "  Section  209  provides  that  "the 
probate  judge  and  selectmen  shall  each  re- 
ceive from  their  county  $4  per  day  for  each 
day  actually  employed  in  attending  to 
business  pertaining  to  the  countj'  court, 
together  with  mileage  at  the  rate  of  HHi 
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cents  per  mfle  In  going  only  from  their  res- 
idences to  the  county-seat,  at  each  session 
of  the  court  attended  by  them."  Section 
90  fixes  the  fees  to  which  the  probate 
Judge  Is  entitled  for  certain  specified  serv- 
ices, and  provides  that  he  shall  have,  "for 
any  other  service  not  herein  provided  for, 
a  reasonable  compensation." 

3y  the  provisions  of  section  90  of  the 
statute  above  quoted,  it  wlli  Le  seen  that 
for  any  service  rendered  by  plaintiff  as 
probate  judge,  where  no  fee  for  such  serv- 
ice is  fixed  by  law,  he  Is  entitled  to  a  rea- 
sonable compensation.  The  claim  for  such 
compensation  is  to  be  allowed  by  the 
county  court  upon  a  bill  therefor  being 
presented.  Itemized  and  verified,  showing 
the  particular  service  rendered, "  etc.  Sec- 
tion 196,  Com  p.  Laws.  It  will  further  be 
seen  that,  as  a  member  of  the  county 
court,  plaintiff  is  entitled  to"f4  per  day 
for  each  day  actually  employed  In  attend- 
ing to  business  pertaining  to  the  county 
court,  together  with  mileage."  Any  and 
all  claims  of  plaintiff  "lor  [jerclicm  or  mile- 
age, or  other  services  rendered "  by  him, 
must  be  presented  to  the  county  court, 
"itemized  and  verified  as  other  claims,  and 
must  state  that  the  service  has  been  act- 
ually rendered  ; "  and  he  is  entitled  to  re- 
cover compensation  from  the  county  for 
his  services  in  no  other  manner,  nor  in 
any  greater  or  different  amount,  ttian  that 
fixed  by  the  statute,  or  allowed  by  the 
county  court,  for  services  actually  ren- 
dered. 

The  rule  Is  well  settled  that  a  public  offi- 
cer is  bound  to  perform  the  ducles  of  his 
office  for  the  compensation  fixed  by  the 
law.  1  Dill.  Mun.  Corp.  315;  Evans  v.  City 
of  Trenton.  24  N.J.  Law,  7(54;  Territory 
V.  Carson,  16  Pac.  Rep.  569;  Jones  v.  -Ju- 
pervisors,  14  Wis.  618;  Fawcett  v.  Wood- 
bury Co..  55  Iowa,  154.  7  N.  W.  Rep.  483. 
In  Evans  v.  City  of  Trenton,  supra,  it  Is 
Bald :  "This  rule  should  be  very  ri/idly  en- 
forced. The  statutes  of  the  legislature, 
and  the  ordinances  of  our  municipal  cor- 
porations, seldom  describe  with  much  de- 
tail and  particularity  the  duties  annexed 
to  public  oflicee;  and  it  requires  but  little 
ingenuity  to  run  nice  distinctions  between 
what  duties  may,  and  what  may  not,  be 
considered  strictly  official,  and, if  these  dis- 
tinctions are  mnch  favored  by  courts  of 
Justice,  it  may  lead  to  great  abuse."  The 
plaintiff  bases  his  claim  In  this  case  on  the 
resolution  of  the  county  court  appointing 
him  superintendent  of  county  affairs,  and 
fixing  his  salary  as  such  superintendent  at 
$2,500  per  year;  and  his  acceptance  of  such 
appointment,  and  performance  of  the  du- 
ties Itlmposed.  Butsectlon  201, heretofore 
quoted,  prohibits  any  member  of  such 
court  from  being  interested,  directly  or  in- 
directly, in  any  contract  made  by  the 
court  or  other  person,  in  behalf  of  the 
county,  for  any  purpose.  The  resolution 
of  the  court  appointing  plaintiff  superin- 
tendent of  county  affairs,  and  his  accept- 
ance of  snch  position,  constituted  a  con- 
tract, and  was  void  because  prohibited  by 
the  statute.  Its  effect,  also,  if  carried  out, 
would  be  or  might  be  to  increase  bis  com- 
pensation as  an  officer;  and  it  was,  there- 


fore, void,  as  against  public  policy,  ind^ 
pendently  of  the  statute.  Gilman  v.  Rail- 
road Co.,  40  Iowa,  aoo,  and  cases  cited. 

It  is  probably  true  that  the  business  of 
the  county  Is  such  as  to  require  attention, 
between  the  regular  sessions  of  the  coun- 
ty court;  and  we  think,  under  1  Comp. 
Laws,  §  191,  the  court  may  appoint  one 
or  more  of  its  members  as  a  committee  to 
have  supervision  of  such  business  during 
the  interval  between  the  sessions  of  the 
court,  and  to  report  at  Its  regular  ses- 
sions, and  that  such  committee  would  be 
entitled  to  compensation  for  such  service 
at  a  rate  not  exceeding  four  dollars  per 
day  for  the  time  actually  and  necessarily 
employed,  together  with  mileage.  But 
the  county  court,  being  a  court  of  special 
and  limited  jurisdiction  and  powers,  can- 
not create  an  office,  and  appoint  one  of 
Its  members  to  fill  it  at  a  fixed  salary ;  nor 
can  it  bind  the  county  by  a  resolution  or 
contract  to  pay  one  of  its  members  a  fixed 
yearly  sum  for  performing  duties  which, 
as  is  alleged  in  this  case,  are  devolved  by 
law  upon  snch  court.  It  the  labors  of  the 
court  can  be  parceled  out  in  this  manner, 
and  fixed  and  extra  compensation  allowed 
therefor,  it  can  create  an  office  or  appoint- 
ment for  each  of  its  members,  and  without 
limit  as  to  the  salary  allowed,  and  thereby 
Increase  the  compensation  of  its  members 
at  their  pleasure. 

Under  the  arrangement  between  plaintiff 
and  the  county  court,  he  would  be  entitled 
to  draw  from  the  county  treasury,  as  su- 
perintendent, nearly  seven  dollars  per  day 
for  every  day  in  the  year,  including  Sun- 
days and  legal  holidays,  when  he  could, 
perform  none  of  the  duties  of  his  position. 
During  the  sessions  of  the  county  court, ' 
be  would  also  be  entitled  to  four  dollars 
per  day  as  a  member  of  snch  court,  and, 
while  engaged  in  his  duties  as  probate 
judge,  he  would  be  entitled  to  the  fees  pro- 
vided by  law  for  those  duties,  and  yet, 
notwithstanding  the  performance  of  his 
duties  as  probate  Judgeand member  of  the 
county  court  would,  while  so  engaged, 
prevent  the  performance  of  his  duties  as. 
superintendent,  bis  salary  as  superintend- 
ent would  continue  without  interruption. 
The  alleged  fact  that  such  has  been  the 
former  practice  of  the  county  court  does 
not  add  strength  to  the  plaintiff's  claim. 
We  think  the  court  has  no  such  power, 
and  its  exercise  would  lead  to  great 
abuses.  The  appointment  of  plaintiff  as 
a  so-called  superintendent  of  county  af- 
fairs, at  a  fixed  salary,  was  without  au- 
thority of  law,  and  void,  and  created  no 
liability  against  the  county  for  such  sal- 
ary. The  application  for  writ  of  mandate 
is  therefore  denied. 

Zane,  C.  J.,  and  Hendebbo.n,  J.,  concur. 

Blackburn,  .1.  I  concur  in  the  judgment 
of  the  court,  but  I  think  when  a  member 
of  the  court  does  county  business  by  ap- 
pointment, when  the  court  is  not  in  ses- 
sion, he  is  entitled  to  a  reasonable  com- 
pensation for  such  services,  and  is  not  lim- 
ited to  a  per  diem  allowance  of  four  dol- 
lars. 
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Mares  et  ax.  y.  Culmbb  et  al. 


(Supreme  Court  of  Utah.    July  12,  1890.) 

Trespass — ^Mea^ubb  ot  Dakaoes — Bvidbkob. 

1.  The  claimant  of  the  premises,  who  insti- 
tutes the  proceeding,  and  the  attorney,  who  directs 
the  constable  to  execute  a  writ  of  restitution, 
'Which  is  void,  are  liable  for  actual  damages  nec- 
essarily incurred  in  the  proper  execution  of  the 
writ,  and  not  for  exemplary  damages  arising  from 
the  acts  of  the  constable  unauthorized  by  the 
mandate  of  the  writ 

3.  Neither  the  claimant  nor  the  attorney  ore 
liable  for  damages  occasioned  by  the  constable's 
removing  the  furniture  from  the  house  on  the  dls- 
imted  premises,  and  leaving  it  out  of  doors. 

8.  Where  evidence  tending  to  prejudice  the 
jury  is  introduced  for  the  purpose  of  implicating 
a  defendant,  as  to  whom  a  nonsuit  is  panted,  the 
liiry  should  be  charged  to  disregard  it  as  to  the 
other  defendants. 

4.  The  damages  for  the  destruction  of  a  house 
on  the  premises  is  the  cost  of  replacing  it,  and  its 
value  while  that  is  being  done. 

Appeal  f-om  district  court,  flrat  district. 

J.  G.  Sutherland  and  Artbar  Brown,  lor 
appellants.  D.  Evuna,  Geo.  Sutherland, 
S.  R.  Thurman  and  E.  S.  Vartan,  for  re- 
spondents. 

Hrnderson,  J.  This  cause  was  com- 
menced In  the  first  district  court  at  Provo, 
by  Wolf  Marks  and  Anna  Marks,  against 
William  H.  Culmer,  Jabez  G.Sutherland, 
John  T.  SulUran,  Daniel  S.  Dana,  Delos 
Lombard,  Harvey  K.  Tompkins,  and  Belle 
Tompkins.  The  complaint  alleges  that 
the  plaintiffs  are  husband  and  wife,  and 
that  the  defendants  Harvey  and  Belle 
Tompkins  are  husband  and  wife,  and 
that  each  of  the  said  defendants.  Individu- 
ally, participated  In  the  wrongs  therein 
stated ;  and,  for  the  first  cause  of  action, 
It  alleges  "  that  on  the  19th  day  of  Decem- 
ber, A.  D.  1887,  the  said  defendants  unlaw- 
fully, with  force  and  arms,  and  with  a 
multitude  of  people,  broke  and  entered  a 
certain  dwelling-house,  the  property  of 
plaintiff  Anna  Marks,  situated  about  10 
feet  southerly  of  the  store  known  as  'A. 
Marks' Store, 'in  the  village  or  mlningcarap 
of  Eureka.  Juab  county,  territory  of  L'tah, 
and  forcibly  ejected  said  plaintiff,  and  put 
her  out  of  said  bouse,  and  broke  the  doors 
and  windows  of,  and  tore  down  and  de- 
stroyed, the  same,  and  took  out  and  threw 
away,  broke  and  destroyed,  certain  house- 
hold goods,  furniture,  wearing  apparel, 
money,  and  goods  and  chattels  of  the 
value  of  three  thousand  dollars,  to  the 
damage  of  said  plaintiffs  in  the  sum  of  five 
thousand  dollars."  And,  for  a  second 
cause  of  action,  it  alleges  that  the  defend- 
ants, at  the  same  time  and  place,  "forc- 
ibly, unlawfully,  willfully,  and  wantonly 
and  by  force,  with  a  multitude  of  people, 
broke  and  entered  the  same  dwelling- 
house  described  in  the  flrstcause  of  action, 
and  took  out  and  destroyed,  and  threw 
away  and  carried  away,  certain  moneys, 
household  goods,  wearing  apparel,  fur- 
niture, and  other  goods  and  chattels, 
[particularly  describing  them,]  then  and 
there  the  property  of  the  said  plaintiff 
Anna  Marks ;  that  plaintiffs  were  thereby 
damaged  in  the  sum  of  three  thousand 
dollai-s. "  Judgment  is  prayed  for  on  both 
causes   of   action.      The   defendants   an- 


swered, denying  an  the  material  allega- 
tions of  the  complaint,  alleging  that  the 
lauds  upon  which  the  house  mentioned 
In  the  complaint  stood  was  a  part  of  the 
premises  known  as  the  "Eureka  Hotel," 
in  Earcka  Mining  Camp,  In  Juab  county; 
that  the  title  and  right  to  the  possession 
thereof,  subject  only  to  the  paramount 
title  of  the  United  States,  was  iu  the  de- 
fendant Culmer;  that  the  defendant  Belle 
Tompkins  and  her  husband,  Harvey 
Tompkins,  was,  prior  to  the  erection  of 
the  house,  in  possession  of  said  property 
under  Culmer,  and  that  plaintiff  Anna 
Marks,  Just  prior  to  the  time  stated  In  the 
complaint,  by  force  and  arms,  and  by  will- 
ful trespass,  entered  upon  said  premises  so 
in  the  possession  of  said  defendants  Belle 
and  Harvey  Tompkins,  and  erected  said 
house,  contrary  to  law  and  their  rights; 
that  thereupon  said  defendant  Belle 
Tompkins,  acting  under  the  advice  of  de- 
fendant Sutherland,  who  is  an  attorney 
at  law,  commenced  suit  before  .Tohn  E. 
Hills,  a  commissioner  of  this  court  at 
Provo,  against  said  Anna  Marks,  pursuant 
to  the  Code,  to  eject  her  therefrom,  and  re- 
gain possession  ;  that  said  suit  was  prose- 
cuted to  judgment  In  favor  of  defendant 
Belle  Tompkins,  upon  which  a  writ  of  res- 
titution was  Issued,  which  was  delivered 
to  defendant  John  T.  Sullivan,  who  was 
constable  of  Eureka  precinct,  and  that  he 
executed  the  same  by  putting  plaintiff  Ai  - 
na  Marks  and  her  goods  out  of  said  prem- 
ises ;  that  it  was  done  carefully, "  etc. 

The  case  was  brought  to  trial  before  a 
jury,  and  from  the  evidence  It  appeared 
that  the  premises  are  situated  iu  Eureka, 
a  mining  camp  In  Juab  county;  that  the 
entire  settlement  or  village  is  on  lands  be- 
longing to  the  United  States,  not  subject 
to  entry  except  for  mineral,  and  that  no 
entry  had  ever  been  made  on  any  of  the 
lands  Involved,  and  that  occupants  only 
have  a  possessory  right  as  against  oth- 
ers, subject  to  the  paramount  title  of  the 
United  States;  that  defendant  Culmer  was 
recognized  as,  and  was,  the  owner  of  this 
possessory  right  to  what  Is  known  as  the 
"Eureka  Hotel"  property.  The  hotel 
building  was  situated  on  the  south  side  of 
the  main  street  of  the  settlement,  with 
cellarand out-houses  in  its  rear;  and  west 
on  the  street,  perhaps  50  or  60  feet  from 
the  hotel,  was  the  hotel  barn.  Imme- 
diately west  of  the  bam,  leaving  only  an 
allev-way  about  10  feet  wide,  was  a  store 
building  owned  and  occupied  by  the  plain- 
tiffs. This  was  a  long  building,  extending 
back  from  the  street  considerable  further 
than  the  hotel  barn.  This  store  building 
was  divided  into  two  parts.  In  the  front 
part,  Mrs.  Marks  carried  on  a  mercantile 
business  of  some  kind ;  and  the  back  part 
was  used  as  a  dwelling,  in  which  they 
lived.  Culmer  did  not  live  at  Eureka.  He 
had  rented  the  hotel  property  to  Mrs. 
Tompkins,  who  was  herself  carrying  on 
the  hotel  liusincss;  her  husband  being  in 
other  business,  and  residing  with  her.  The 
premises  back  of  the  barn,  and  adjoining 
the  rear  of  the  store  building,  wereclainied 
by  Culmer  and  his  tenant,  Mrs.  Tompkins, 
as  part  of  the  hotel  premises,  and  to  be  in 
their  actual  posscBsion,  whilt-  Mrs.  Marks 
claimed  that  it  was  not  occupied  by  them. 
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or  at  least  that  It  was  not  so  exclusively 
In  their  poHsenBlon  as  to  preclude  lier  from 
taking  possession ;  and  out  of  this  dispute 
this  controversy  has  arisen.  This  being 
the  condition  of  things,  some  time  before 
the  alleged,  trespass,  Mrs.  Marks  assumed 
to  take  possession  of  ground  in  the  rear  of 
the  hotel  barn.  This  was  resisted  by  Mrs. 
Tompkins.  The  testimony  on  the  trial 
•was  very  conflicting  as  to  the  poRsession 
of  this  piece  of  ground  at  that  time. 
Many  witnesses  testified  that  it  was  in- 
closed with  the  hotel  property,  and  that 
Mrs.  Marks  removed  the  fence;  and  many 
testified  to  the  contrary.  During  the  year 
previous  to  the  alleged  ti^spass,  both  par- 
ties (Mrs.  Tompkins  and  Mrs.  Marks)  had 
tried  to  maintain  a  possession  as  against 
each  other;  Mrs.  Marks  removing  the 
fences  erected  by  Mrs.  Tompkins.  Several 
affrays  and  arrests  had  resulted;  and  on 
one  occasion,  at  least,  Mrs.  Marks  used  a 
revolver.  A  short  time  before'  the  alleged 
trespass,  Mrs.  Marks  entered  upon  the 
land  with  a  force  of  men,  and  commenced 
the  erection  of  a  small  building  at  right 
angles  with  her  store  bulldingcommencing 
within  three  or  four  feet  of  the  south-east 
corner  thereof,  and  extending  west  back 
of  the  barn.  Mrs.  Tompkins  remonstrated, 
and  telegraphed  for  Culmer,  who  also 
went  to  Eureka,  and  remonstrated  with 
Mrs.  Marks,  and  tried  to  make  the  work- 
men desist,  and  offered  to  pay  them  to 
tear  down  what  had  then  been  erected. 
(.Hilmer  thei-eupon  went  to  Salt  Lake,  and 
consulted  his  attorney,  defendant  Suther- 
land, who  directed  him  to  institute  pro- 
ceedings in  the  name  of  his  tenant,  Mrs. 
Tompkins,  to  recover  possession  of  the 
land.  Sutherland  thereupon  commenced 
an  action  under  the  forcible  entry  and  de- 
tainer act  against  Mrs.  Marks,  before  Com- 
missioner Hill,  at  Frovo.  The  summons 
in  this  case  was  served  on  Mrs.  Marks  be- 
fore she  had  completed  the  bouse,  or 
moved  into  it;  butshe  finished  and  moved 
Into  It  before  the  return-day. 

In  the  case  before  the  commissioner, 
there  was  some  misunuerstandlng  as  to 
the  time  when  it  was  to  be  tried,  which 
resulted  in  Judgment  passing  forthe  plain- 
tiff by  default  on  the  17th  day  of  Decem- 
ber, 1889.  Sutherland  and  Culmer  were 
present  at  the  rendition  of  judgment,  and 
a  writ  of  restitution  was  issued ;  and 
Sutherland  delivered  it  to  defendant  Lom- 
bard, who  was  subpoenaed  as  a  witness 
on  that  trial,  and  directed  him  to  take  it 
to  Eureka,  and  deliver  It  to  a  constable, 
and  to  say  to  the  constable  that  It  was 
his  direction  to  serve  it,  and,  if  he  was  re- 
sisted in  its  execution,  tocause  the  persons 
so  resisting  to  be  arrested.  Lombard 
took  the  writ  to  Eureka,  and  delivered  it  to 
defendant  Sullivan,  who  was  a  constable, 
telling  him  what  Judge  Sutherland  had 
said.  This  was  all  that  defendant  Lom- 
bard had  to  do  with  the  matter.  Sullivan 
proceeded  to  serve  the  writ  on  the  19th. 
The  testimony  as  to  what  occurred  was 
very  conflicting ;  but  itsnfliciently  appears 
that  Sullivan  went  to  Mrs.  Marks,  at  the 
store  whore  she  and  her  husband  were, 
and  asked  to  see  heriu  the  house:  that, 
when  they  went  there,  he  explained  to  her 
the  business.  She  wanted  time  to  com- 
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municate  with  her  attorney  at  Provo. 
This  Sullivan  refused.  She  requested  time 
to  consult  one  Watts,  an  attorney  la 
town,  which  was  granted.  Snllivan  re- 
tired. When  he  returned,  with  assistance, 
to  remove  the  furniture,  he  found  thedoors 
closed.  He  demanded  admission,  threat- 
ening to  break  open  the  dod'rs.  Mrs. 
Marks  was  armed,  with  a  revolver  in  each 
hand,  and  threatened  to  shoot  him  if  he 
broke  in.  Thereupon,  Sullivan  went  be- 
fore defendant  Dana,  who  was  a  justice  ol 
the  peace,  and  made  complaint,  and  ob- 
tained a  warrant,  and  went  back  with  a 
number  of  persons  whom  he  had  called  to 
assist  him,  some  of  them  armed  with 
guns.  Upon  their  approaching  the  house, 
Mrs.  Marks  laid  down  on  her  bed,  and  put 
her  revolvers  under  her  pillow.  Sulllvau 
broke  open  the  door,  and  with  assistance 
took  Mrs.  Marks  from  the  bed,  and  car- 
ried her  before  Dana.  The  plaintiff's  tes- 
timony showed  that  this  was  done  in  a 
harsh  and  cruel  manner,  and  that  she  w^as 
treated  by  Dana,  when  brought  before  him, 
with  great  Indignity.  This  testimony  was 
allowed,  against  defendants'  objection, 
Sullivan  then  returned  to  the  store,  and  re- 
quested the  plaintiff  Wolf  Marks'  permis- 
sion to  put  the  furniture  in  the  back  part 
of  the  store.  This  was  refused.  Sullivan 
then  removed  the  furniture  and  goods  in 
the  house  tlierefrom,  and  placed  them  near 
the  door,  at  the  rearend  of  thestore  build- 
ing, and  delivered  the  house  to  Mrs.  Tomp- 
kins and  her  husband,  who  at  once  tore 
it  down,  and  put  up  a  fence  inclosing  the 
ground  In  their  premises.  Sullivan  again 
went  to  Wolf  Marks  In  the  store,  after  re- 
moving the  goods,  and  told  hiro  where 
they  were,  and  requested  him  to  take  them 
into  the  building,  which  Marks  refused, 
saying  he  would  have  nothing  to  do  with 
them .  These  goods  rem  ained  there  for  sev- 
eral weeks,  and  were  then  taken  into  the 
store  building;  and  it  was  claimed  by  the 
plaintiffs  that  when  they  were  taken  back 
into  the  building  a  large  portion  of  them 
were  gone,  among  which  was  $530  in 
money,  and  a  large  amount  of  valuable 
goods,  and  that  the  balance  was  spoiled. 
At  the  conclusion  of  the  plaintiffs'  testi- 
mony the  defendants  moved  for  a  nonsuit 
as  to  defendants  Lombard,  Dana,  and 
Culmer,  to  which  the  plaintiffs  consented 
as  to  Lombard;  and  it  was  gi-anted  by 
the  court  as  to  Dana,  and  denied  as  to 
Culmer. 

At  the  close  of  the  testimony  the  court, 
among  other  things,  charged  the  jury  that 
the  writ  of  restitution  issued  by  Commis- 
sioner Hill  was  absolutely  void,  and  of  no 
effect  whatever,  and  was  no  justification 
for  any  act  done  by  any  of  the  defendants 
under  it,  and  further  charged  the  jury  ns 
follows :  "  With  reference  to  the  property 
removed  from  the  house,  the  court  In- 
structs yon  that  if  you  shall  find  for 
the  plaintiff,  after  having  assessed  the 
value  of  the  house,  you  will  then  proceed 
and  calculate  us  to  tlie  value  of  the  prop- 
erty removed  from  it.  Tpon  that  subject 
the  court  instructs  you  this  to  be  the  law : 
that,  although  these  defendants  may  have 
been  guilty  of  a  trespass  and  a  wrong  in 
removing  this  property  from  this  bouse, 
nevertheless  It  was  the  duty  of  the  plain- 
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tiff  and  her  husband  to  exercise  reasona- 
ble cure  and  diligence  In  its  preservation,  if 
they  had  opportunity  to  do  so.  If  one  of 
yuu  shall  pass  a  wheat  field  of  another, 
and  wantonly  pull  down  his  fence,  and 
cattle  are  ranging  near  by,  and  the  own- 
er shall  stand  by,  and  see  the  fence  down, 
and  thecattle  near  by, it  is  his  duty  to  put 
that  fence  up,  and  exercise  reaAonable 
care  and  diligence  In  avoiding  damages. 
The  man  could  not  pass  by,  and  leave  the 
fence  down,  and  make  the  original  tres- 

gasser  liable  for  any  such  damage  as  he 
Imself  conld  have  reasonably  avoided  by 
his  own  exertion  in  putting  up  the  fence. 
(13)  I  may  furtiier  say  to  yon.  If  you  be- 
lieve that  these  transactions  were  wanton, 
were  malicious,  were  the  result  of  a  com- 
bination on  the  part  of  all  these  people  to 
oust  this  woman  at  all  hazards,  without 
regard  for  her  rights, — if  the  proof  shall 
demonstrate  a  purpose  upon  these  defend- 
ants ot  that  kind,— then  you  may  go  fur- 
ther, and  give  such  additional  damages  to 
compensatory  damages, (concerning  which 
the  court  has  been  instructingi-  you.)  by 
way  of  punishment,  as  in  your  sound  dis- 
cretion seems  to  be  just  and  proper.  It  is 
commonly  called  '  smart  money,'  or  '  puni- 
tory damages.'  It  is  that  class  of  dam- 
ages that  a  jury  may  be  allowed  to  give, 
In  case  of  trespass,  where  the  wrongs  were 
done  with  a  bad  motive,  and  a  reckless 
disregard  of  the  rights  of  others.  (14)  If 
you  find,  upon  the  instructions  I  have  giv- 
en you,  for  the  plaintiff,  and  yon  find  that 
it  was  no  part  of  the  original  design  of 
Sullivan-  and  Culmer  and  Sutherland  to 
tear  down  this  house,  and  If  you  And,  un- 
der the  instructions  I  have  given  you, that 
they  are  not  liable  for  the  trespass  in  tear- 
ing down  the  house,  then  you  will  give 
only  such  a  verdict  against  them  as  may 
have  resulted  from  their  connection  with 
it,  as  under  the  instructions  I  have  here- 
tofore given  you ;  and  then  you  will  give 
such  damages  against  Tompkins  and  wife 
as  their  connection  may  warrant,  under 
the  instructions  1  have  glvenyou.  together 
with  damages  for  the  destruction  of  the 
house.  So  that,  gentlemen,  you  can  only 
find  separate  verdicts,  as  I  have  indicated 
to  you,  if  and  when  you  shall  find  that  it 
was  no  part  or  result  of  the  original  design 
to  destroy  this  honse  by  all  these  people. 
(15)  If  you  shall  find  it  was  no  part,  you 
shall  give  separate  verdicts.  If  it  was  a 
part  of  the  original  design,  they  are  all  lia- 
ble, and  you  will  give  a  round  verdict 
against  all."  Exception  was  duly  taken 
to  all  these  instructions  by  defendants. 
"The  jury  returned  a  verdict  in  favor  of 
the  plaintiffs  for  $2,500  against  defendants 
William  H.  Culmer,  Belle  Tompkins,  Har- 
vey Tompkins,  and  Jabez  G.  Sutherland, 
and  in  favor  of  the  defendant  John  T. 
Sullivan.  The  defendants  moved  for  a 
now  trial,  which  was  denied.  Judgment 
was  entered  pursuant  to  the  verdict,  and 
the  defendants  appeal  from  the  order  de- 
nying the  motion  for  new  tilal,  and  from 
the  Judgment. 

As  to  the  instructions  of  the  court  that 
the  writ  of  restitution  issued  by  Commis- 
sioner Hill  was  absolutely  void,  this  court 
held  In  that  case  (People  v.  Hills,  16  Pae. 
Rep.  403)  that  the  commissioner  bad  nu 


Jurisdiction  over  the  case.  This  decision 
was  made  after  the  alleged  trespass,  and 
the  appellants  do  not  contend  in  this  court 
that  the  writ  of  restitution  was  valid. 
This  record  presents  the  question  ns  to 
the  proper  rule  of  damages,  and  the  de- 
grees of  responsibility  of  the  various  de- 
fendants. The  verdict,  to  say  the  least,  is 
peculiar.  The  court  instructed  the  jury 
that  the  writ  of  restitution  was  no  justifi- 
cation to  any  of  the  defendants.  The  tes- 
timony sliowed  that  defendant  Sullivan 
was  the  only  one  of  the  defendants  who 
had  anything  to  do  with  the  removal; 
yet  the  jury  find  in  his  favor,  and  against 
the  otlier  defendants.  Strictly,  this  verdict 
in  favor  of  Sullivan  could  only  be  account- 
ed for  upon  the  ground  that  the  land 
where  the  house  stood  was  part  of  the  ho- 
tel property,  and  was  in  the  actual  pos- 
session of  Mrs.  Tompkins,  and  that  Mrs. 
Marks  entered  by  a  trespass,  in  which 
event  the  court  told  the  jury  that  the  de- 
fendants had  the  right  to  remove  her  and 
her  goods  from  the  iiremisea  without  re- 
gard to  the  writ  of  restitution,  using  no 
more  force  than  was  necessary  for  that 
purpose.  The  verdict  against  the  other 
defendants  rebuts  that  construction  of  the 
verdict ;  and  we  are  only  left  to  Infer  that 
the  juryfound  that  Sullivan,  being  an  offi- 
cer, and  having  a  writ  fair  on  its  face,  did 
nothing  butwhat  themaudate  of  the  writ 
required,  and  did  not  go  beyond  it,  or  net 
oppressively  or  harshly,  and  that,  there- 
fore, he  ought  not  to  be  liable.  There  was 
abundant  evidence  to  support  the  latter 
proposition ;  but,  according  to  the  instruc- 
tion, Sullivan  was  liable  for  the  actual 
damages  for  obeying  the  mandate  of  his 
writ,  unless  the  removal  was  wholely  Jus- 
tified. 

The  court  submitted  to  the  jury  the  ques- 
tion as  to  exemplary  damages,  and  full 
value  of  the  house,  and  of  the  loss  in  per- 
sonal property  as  to  all  of  the  defendants, 
and  refused  to  charge  them,  as  requested, 
that  there  was  no  evidence  inthecase  that 
defendants  Sutherland  and  Culmer  were 
liable  for  anything  but  such  actual  dam- 
ages as  would  have  been  necessarily  in- 
curred by  the  proper  execution  of  the  writ, 
if  it  had  been  legal ;  and  in  this  we  think 
the  court  erred.  The  onlj'  evidence  In  the 
case  tending  to  show  that  defendant  Suth- 
erland was  liable  was  the  fact  that  be  di- 
rected the  writ  to  be  served,  and,  in  case 
it  was  resisted,  to  resort  to  legal  proceed- 
ings. 

•Judge  Cooley,  In  his  work  on  Torts, 
(page  131 . )  says :  "  An  attorney  who  deliv- 
ers a  writ  to  an  officer  for  service  does  not 
personally  assume  any  responsibility  In 
respect  thereto,  except  to  this  extent: 
that  he  is  understood  as  directing  the  offi- 
cer to  proceed  to  obey  the  command  of 
the  writ.  If,  therefore,  the  writ  Is  illegal, 
and  the  officer  makes  himself  a  trespasser 
in  serving  It,  the  attomev  Is  liable  as  joint 
trespasser  with  him ;  but  if  the  officer  ex- 
ceeds the  command  in  the  writ,  or  does 
anything  which  its  command,  if  legal, 
would  not  Justify,  the  attorney  is  not  re- 
sponsible, unless  he  counsels  or  assists  In 
it,  in  which  case  his  liability  rests  upon 
the  same  ground  as  that  of  any  other  par- 
ticipant in  a  trespass. "    This,  we  think, 
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expresses  the  correct  mle.  The  only  other 
circumstance  which  it  is  claimed  counect- 
ed  Sutherland  with  the  trespass,  or  estab- 
lishes a  liability  against  bliii  for  exemplary 
damages,  was  that  be  was  guilty  of  some 
aufaimess  in  the  conduct  of  the  case  be- 
fore Hills,  in  taking  Judgment,  and  tu  re- 
fusing to  delay  the  issuing  of  the  writ  of 
restitution.  If  this  were  true,  it  only 
would  show  that  he  was  anxious  tor  the 
benefit  and  advantage  which  a  writ  ol 
restitution  would  give  bis  client,  but  is 
not  evidence  that  he  intended  i.ny  thing  be- 
yond what  such  a  writ  would  give  him. 
Parties  are  only  liable  for  such  wrongs  as 
they  have  participated  in  committing,  or 
approved  or  ratified  or  directed  or  author- 
ized. Cooley,  Torts,  127;  1  Wat.Tresp.  §  22 
et  seq.  In  this  case,  there  was  no  evidence 
that  Sutherland  participated  personally 
in  the  trespass.  He  was  not  in  Eureka, 
and  knew  nothing  uf  what  was  being 
done.  There  is  no  evidence  that  he  rati- 
fied It  afterwards.  He  can  onl.y  be  liable 
for  directing  and  authorizing  it.  The  only 
authority  or  direction  shown  in  this  case 
was  contained  in  the  writ  of  restitution, 
and  his  liability  would  not  extend  beyond 
its  proper  execution.  The  instructions 
given  left  the  Jury  to  infer  that,  under  the 
evidence,  they  might  assess  damages 
against  Sutherland  beyond  itbe  actual 
damages  for  theproperservice  of  the  writ; 
and  by  giving  "  a  round  verdict "  against 
the  four  defendants  Jointly,  and  for  a  sum 
greatly  in  excess  of  the  actual  damages,  it 
is  plain  that  they  did  so  understand  it. 

It  waa  strongly  urged  on  the  argument 
that  the  verdict  is  not  in  excess  of  the  act- 
ual damages  as  testified  toby  the  plaintiff 
Mrs.  Marks,  that  the  value  of  the  goods 
actually  taken  and  carried  away  was 
over  $2,000,  and  that  the  value  of  the 
house  destroyed  was  $550.  It  would  be 
sufficient  answer  to  this  to  say  that  the 
testimony  was  very  conflicting  upon  that 
subject,  and  that  this  court  could  not  un- 
dertake to  determine  this  question ol  fa<;t; 
but  there  was  no  evidence  in  the  case  tend- 
ing to  show  an  asportation  of  goods  by 
any  of  the  defendants  but  Sullivan.  There 
was  no  evidence  that  Sutherland  or  Cul- 
mer  authorized  ordirected  or  participated 
In  or  ratified  an  asportation.  It  was  not 
within  the  mandate  of  the  writ.  But,  as 
before  shown,  the  jury  have  found  that 
there  was  none  by  Sullivan.  It  is  more 
than  probable  that  the  jury  found  from 
the  evidence  that  whatever  was  lost  of 
the  goods  was  chargeable  to  the  want  of 
care  and  attention  of  the  plaintifls  them- 
selves. 

There  is  no  evidence  tending  to  show 
that  there  was  anything  done  with  ithe 
goods  on  the  day  of  the  removal  but  to  re- 
move them  from  the  house,  and  set  them 
upon  the  platform  around  the  rear  door 
of  plaintiffs'  store ;  and  the  only  evidence 
of  loss  is  an  inventory  taken  by  plaintiff 
five  or  six  weeks  after,  wlieii  they  were 
taken  from  the  platform  into  the  store,  at 
the  advice  of  McClelland.  The  excuse  of- 
fered for  this  delay  and  Inattention  is 
wholly  unsatisfactory,  and  was  no  doubt 
so  considered  by  the  jury.  So  that,  so  far 
as  Sutherland  and  Culmer  are  concerned, 
the  asportation  of  goods  was  no  part  of 


the  damage  with  which  they  can  be 
charged.  As  to  the  destruction  of  the 
house,  there  is  no  evidence  tending  to 
show  that  Culmer,  when  he  was  in  Eure- 
ka, a  few  days  before  the  acts  complained 
of,  and  while  Mrs.  Mai-ks  was  building  the 
house,  tried  to  employ  men  to  take  it 
down  and  remove  it.  This  may  be  consid- 
ered as  evidence  tending  to  show  his  au- 
thority for  this  part  oJ  the  transaction. 
The  only  other  circumstance,  showu  by 
the  evidence,  tending  to  show  liability  on 
the  part  of  Culmer,  is  that  he  directed  suit 
to  be  brought;  but  the  mere  fact  that  a 
party  directs  suit  to  be  brought,  or  directs 
process  to  be  issued,  does  not  charge  him 
with  responsibility  for  an  abuse  of  the 
process.  If  the  writ  is  void,  but  he  acts  in 
good  faith,  be  is  not  chargeable  for  acts 
beyond  or  in  excess  ol  its  mandate.  Cool- 
ey,Torts,  131;  .4verill  V.  Williams,  I  Denio, 
501;  Adams  v.  Freeman,  9  Johns.  118.  But, 
as  to  Sutherland,  there  was  no  evidence 
whatever  as  to  his  participation  in  it  ex- 
cept what  could  be  inferred  from  his  rela- 
tivins  with  the  parties  as  their  attorney  in 
the  case  before  Hills ;  and  this  was  insufil- 
cieut  to  charge  him  with  it.  The  com- 
mencement and  prosecution  of  the  action 
before  a  commissioner  who  had  no  juris- 
diction was  not,  of  itseH,  evidence  of  mal- 
ice or  bad  faith.  In  People  v.  Hills,  su- 
pra, this  court  said:  "We  entertain  no 
doubt  that  the  commissioner  is  acting  in 
good  faith,  as  there  has  been  diversity  of 
opinion  in  the  profession,  and  among  com- 
missioners, as  to  the  construction  of  the 
statute  under  consideration. "  This  ap- 
plies equally  to  the  parties  and  attorneys. 
That  was  the  first  authoritative  decision 
upon  tho  question.  We  think  the  court 
erred  in  submitting  to  the  jury  the  ques- 
tion of  exemplary  damages  as  to  all  of  the 
defendants,  and  in  not  charging,  as  re- 
quested, that  there  was  no  evidence  tend- 
ing to  show  that  defendants  Culmer  and 
Sutherland  were  liable  for  an  asportation 
of  the  goods,  and  that  defendant  Sutlier- 
'land,  at  least,  would  not  be  liable  for  any 
damages  other  than  such  actual  damages 
as  were  occasioned  by  the  proper  execu- 
tion of  the  writ  of  restitution. 

We  also  think  that  the  court  erred  in 
mot  withdrawing  from  the  jury  the  testi- 
mony relative  to  what  took  place  in  Da- 
na's office.  This  testimony  was  highly  col- 
ored and  extremely  sensational,  and  was 
well  calculated  to  prejudice  the  Jury.  It 
was  received,  against  the  objection  of  tlie 
defendants,  for  the  purpose  of  implicating 
Dana  in  the  transaction  complained  of. 
When  it  was  found  that  it  was  an  entirely 
separate  transaction,  and  a  nonsuit  as  ta 
Dana  was  granted  for  that  reason,  the  at- 
tention of  the  jury  should  have  at  least 
been  called  to  that  testimony,  and  they 
should  have  been  directed  to  disregard  It. 

The  charge  relative  to  the  actual  dam- 
age for  the  destruction  ol  the  house  was 
also  misleading,  so  far  as  actual  damages 
were  concerned ;  the  property  being  of  such 
a  nature  that  it  could  be  readily  repro- 
duced. Its  value  to  the  plaintiffs  would  be 
what  it  would  cost  to  reproduce  it,  and 
the  value  of  its  use  while  tha  t  was  being 
done.  Loker  v.  Damon,  17  Pick.  284;  Ba- 
ker v.  Drake.  53  N.  Y.  21C;  3  Suth.  Dam. 
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475,  476.    For  these  errors  the  ]ndgment 
should  be  reversed,  and  a  new  trial  bad. 

Zane,  C.  J.,  and  Blackburn  and  Andeb- 
80N,  JJ.,  concur. 


Saunders  v.  Sioux  City  NuRSEEy  & 
>Se£d  Co. 

(Supreme  Court  of  Utah.    July  12,  1890.) 

CSBTtOBABI  —  JxnUgDICTION  OF  JUSTIOB  —  SEBVICB 
ON  AOBNT. 

1.  Where  the  name  of.  the  defendant  corpora- 
tion was  correctly  given  in  the  title  of  the  com- 
plaint, with  the  aiddition,  "a  corporation  tinder 
ue  laws  of  the  state  of  Iowa,  defendant, "  and,  so 
described,  was  referred  to  in  the  allegations,  tills 
was  a  sufficient  averment  of  corporate  existence. 

9.  Comp.  Laws  Utah  1888,  S  8021,  provides 
that  justices  of  the  peace  shall  have  Jurisdiction 
in  their  respective  precincts  or  cities ;  and  there- 
fore it  is  no  objection  to  a  justice's  jurisdiction 
that  the  person  served  with  summons  as  defend- 
ant's agent  resided  in  a  different  precinct  from 
that  in  which  the  justice  held  his  court. 

8.  8ection3208  which  provides  thatadefendant 
foreign  corporation  may  be  summoned  by  service 
upon  its  acknowledged  agent  in  this  territory,  or, 
if  no  such  agent  is  found,  on  anyiperson  in  its 
employ,  or  who  has  any  of  its  property  in  charge, 
is  valia,  and  service  upon  its  attorney,  who  also 
had  some  of  its  property  in  charge,  was  good, 
when  no  general  agent  could  be  found. 

4.  Under  section  8719,  which  provides  that  "a 
writ  of  review  may  be  granted  when  an  inferior 
tribunal,  board,  or  ofHcer,  exercising  judicial 
functions,  has  exceeded  the  jurisdiction  of  such 
tribunal,  board,  or  olHcer,  and  there  is  no  appeal, 
nor  •  •  •  any  plain,  speedy,  and  adequate 
remedy  at  law, "  certiorari  will  not  lie  to  review 
a  juc^ment  by  default  rendered  by  a  justice, 
since  an  appeal  lies  therefrom. 

Appeal  from  district  court,  third  dis- 
trict; T.  J.  Anderson,  Justice. 

Hoge  &  Bnrmfeter,  for  appellant.  Frank 
B.  Stephens,  for  appellee. 

Zane.  C.  J.  The  plaintiff  instituted  an 
action  In  a  justice's  court  against  the  de- 
f<^ndant  to  recover  $266.70,  a  balance  due 
the  former, as  alleged, lor  services  a«  sales- 
man. It  appears  from  the  record  that 
thedefendant  failed  to  appear  at  the  trial, 
and  the  justice  entered  a  default,  and  up- 
on the  papers  and  evidence  found  the 
above  amount  to  be  due  the  plaintiff,  and 
entered  judgment  ugalust  the  defendant 
therefor;  and,  upon  application  of  the  de- 
fendant, the  district  court  ordered  a  writ 
of  -certiorari.  To  this  writ  the  plaintiff 
entered  his  appearance,  and  moved  the 
court  to  quash  it,  among  others,  for  the 
following  reasons :  First,  that  the  Justice 
regularly  pursued  his  authority,  and  acted 
within,  his  jurisdiction ;  second,  that  the 
defendant  had  the  right  of  appeal:  third, 
that  defendant  hud  a  plain,  speedy,  and 
adequate  remedy  without  the  writ.  The 
district  court  found  that  the  judgment  of 
the  justice  was  valid,  and  affirmed'  It. 
From  the  latter  ruling  the  defendant  has 
appealed  to  this  court. 

The  appellant  insists  that  the  complaint 
was  fatally  defective,  and  that  noevldence 
was  admissible  under-  if,  for  tlie  reason 
that  It  contained  o  allegation  of  coi-po- 
rate  existence.  In  the  title  of  the  com- 
plaint the  name  of  the  defendant  is  given, 
and  Its  corporate  existence  is  declared  In 
the  following  language:   "The  Sioux  City 


Nursery  and  Seed  Co.,  a  corporation  un- 
der the  laws  of  the  state  of  Iowa,  defend- 
ant. "  The  title  of  a  complaint  should  con- 
tain the  name  of  the  court  in  which  It  Is 
filed,  and  the  names  of  the  parties  to  the 
action.  In  this  case  the  name  of  the  de- 
fendant is  given,  aud  It  is  further  described 
by  the  statement  that  It  has  a  corporate 
existence  under  the  laws  of  the  state  of 
Iowa;  and,  so  described  la  the  title,  it  is 
referred  to  In  the  allegations  of  the  com- 
plaint as  defendant.  In  construing  such  a 
complaint,  the  title,  when  so  referred  to, 
must  be  regarded  as  a  part  of  It;  and,  so 
construing  the  complaint.  It  dearly  ap- 
pears that  the  action  is  against  the  de- 
fendant as  a  corporation.  That  fact  ap- 
pearing, the  defendant  should  have  an- 
swered denying  Its  corporate  existence,  if 
It  Intended  to  contest  that  fact.  In  the 
case  of  Cement  Co.  v.  Nobel,  15  Fed.  Rep. 
502,  the  court  said:  "The  declaration  in 
the  commencement  merely  states  that  'the 
Union  Cement  Company  of  Buffalo,  New 
York,  plaintiff  herein,'  by  attorney,  'com- 
plains,'etc.,  and  does  not  otherwise  aver 
the  fact  that  plaintiff  Is  a  corporation. 
Was  the  objection  to  the  admission  of  the 
notes  well  taken?  I  am  of  opinion  that 
it  was  not,  and  that  the  notes  were  prop- 
erly admitted.  It  is  not  necessary  for  a 
plaintiff  corporation  to  allege  that  It  Is  a 
corporation  In  the  pleading ;  it  issufllcient 
to  state  In  the  commencement  of  the  dec- 
laration the  name  of  the  corporation,  as 
was  done  here,  just  as  the  name  of  a  nat- 
ural person  suing  is  stated.  "  And  in  Acad- 
emy V.  McKechnie,  90  N.  Y.  618,  the  court 
said :  "  And,  finally,  it  Is  insisted  that  the 
action  cannot  be  maintained,  because  the 
complaint  does  not  allege  the  plaintiff  to 
be  a  corporation.  The  plaintiff  sued  as  a 
corporation, and  theanswer  does  not  con- 
tain an  afRvniatlve  allegation  that  the 
plaintiff  is  not  a  corporation,  "Without 
such  an  allegation  in  the  answer,  proof  of 
the  corporate  existence  of  the  plaintiff  was 
unnecessary. " 

It  is  also  claimed  that  the  justice  did 
not  obtain  Jurisdiction  of  the  defendant, 
because  the  court  was  held  In  the  fifth 
precinct,  and  the  person  on  whom  the  sum- 
mons was  served  resided  in  the  fourth.  It 
appears  from  the  record  that  both  pre- 
cincts were  within  the  limits  of  the  city  of 
Salt  Lake.  The  statute  (Comp.  Laws 
Utah  18S8,  §  3021)  provides  that  Justices 
of  the  peace  shall  have  jurisdiction  within 
their  respective  precincts  or  cities.  And 
division  i),  §  3537,  Comp.  Laws  Utah  1888, 
provides  that,  unless  the  case  falls  withir 
an  exception  mentioned  In  .the  other  eighc 
divisions,  the  suit  must  4)e  conimencpd  in 
the  precinct  or  city  in  which  the  defendant 
resides.  The  service  under  consideration 
was  governed  by  the  ninth  division;  and, 
subject  to  the  right  to  change  the  place  of 
trial  as  provided  by  law.  It  requires  the 
trial  to  be  in  such  precinct  or  city.  It  Is 
sufficient  If  the  person  to  be  served  resides 
in  the  city  In  which  the  trial  Is  to  occur. 
In  some  states  adefendnnt  maybe  sued 
before  any  justice  of  the  county.  In  order 
that  parties  may  not  be  compelled  to  at- 
tend trial  at  distant  aud  inconvenient 
places,  the  legislature  of  this  territory  has 
required  the  suit  to  be  brought  in  the  pre- 
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cinct  or  city  In  which  the  defendant  re- 
sides. The  boundaries  of  cities  are  not  so 
extended  as  to  niulie  it  inconvenient  and 
burdensome  for  parties  to  attend  trial  be- 
fore any  justice  within  their  limits. 

It  is  further  urged  by  defendant  that  the 
Justice  did  not  obtain  Jorisdiction  of  the 
defendant  for  the  reason,  as  alleged,  that 
the  service  of  summons  on  Theodore  Bur- 
mister  wa«  void.  It  appears  from  the  rec- 
ord that  Mr.  Burmlster,  at  the  time  of  the 
service,  was  an  attorney  of  the  defendant, 
and  employed  in  the  collection  of  certain 
claims  due  It,  and  that  he  was  then  in- 
trusted by  it  with  the  possession  of  certain 
of  its  property.  The  last  clause  of  divis- 
ion 5,  §  3208.  Laws  Utah,  supra,  provides 
that  when  the  defendant  is  a  foreign  cor- 
poration, and  has  an  acknowledged  agent 
in  this  terrltorj',  service  may  be  made  on 
such  agent,  or,  if  no  such  agent  Is  found, 
on  any  person  in  its  employ,  or  who  has 
any  of  its  property  in  charge. "  The  evi- 
dence shows  that  the  officer,  before  mak- 
ing service,  made  diligent  search  for  an- 
other agent  of  the  defendant  on  whom  to 
make  It,  but  was  unable  to  find  one  in  the 
terrltorj'.  The  service  is  good  if  the  pro- 
vision of  the  statute  abovequoted is  valid. 
This  statute  is  based  upon  the  presump- 
tion that  a  person  intrusted  by  a  foreign 
corporation  with  the  possession  of  its 
property  will,  in  the  discharge  of  his  duty, 
communicate  to  It  the  service  upon  him  of 
any  process  against  such  corporation  Is- 
sued in  any  suit  that  may  result  in  a  Judg- 
ment and  execution  that  may  deprive  him 
of  his  possession  and  such  corporation  of 
Its  property.  The  probabilities  are,  under 
such  circumstances,  that  the  corporation 
will  be  informed  of  the  pendency  of  the 
suit.  'J'he  principle  Involved  Is  similar  to 
that  when  the  law  authorizes  service  made 
by  a  copy  left  at  the  defendant's  usual 
place  of  abode  with  some  person  of  suffi- 
cient age  and  capacity,  or  in  cases  of  con- 
structive notice.  The  legislators  doubtless 
thought  the  authority  to  make  such  serv- 
ice might  be  necessary  to  meet  the  contin- 
gencies which  might  arise  in  the  adminis- 
tration of  public  justice.  Conceding  hu- 
man motives  their  usual  play,  such  service 
is  likely  to  result  in  actual  notice  to  per- 
sons whose  rights  may  be  affected  by  such 
methods  and  modes  of  procedure.  Such 
laws  are  based  on  the  assumption  that 
men  will  be  prompt  to  protect  their  own 
interest,  and  diligent  in  the  discharge  of 
their  duties  to  those  who  have  reposed 
confidence  In  them.  We  are  of  the  opinion 
that  the  law  authorizing  the  service  as  it 
was  made  in  this  case  Is  valid. 

The  plaintiff  insists  on  Ills  part  that  the 
writ  of  review  was  unauthorized, and  that 
the  Judgment  appealed  from  should  not  be 
disturbed,  for  the  reason  that  it  simpl.v 
affirmed  the  judgment  of  the  Justice  that 
the  effect  of  the  affirmance  was  the  same 
as  a  dismissal  of  the  writ  would  have 
been.  The  circumstances  under  which  a 
writ  of  review  may  issue  are  stated,  and 
Its  office  defined,  In  the  following  sections 
of  the  Compiled  Laws  of  Utah,  supra,  § 
3718:  "The  writ  of  certiorari  may  he  de- 
nominated the  'writ  of  review.'"  Section 
3719:  "A  writ  of  review  may  be  grant(>d 
•    •    •    when  an  Inferior  tribunal,  board, 


or  officer,  exercising  Judicial  functions,  hag 
exceeded  the  jurisdiction  of  such  tribunal, 
board,  or  officer,  and  there  is  no  appeal, 
nor  in  the  Judgment  of  the  court  any  plain, 
speedy,  and  adequate  remedy."  Section 
3725:  "The  review  upon  this  writ  cannot 
be  extended  further  than  to  determine 
whetner  the  inferior  tribunal,  board,  or 
officer  has  regularly  pursued  the  author- 
ity of  such  tribunal,  board,  or  office." 
The  writ  will  not  issue  if  there  is  an  ap- 
peal from  the  Judgment,  order,  or  proceed- 
ing complained  of.  Nor  will  It  Issue  if,  In 
the  judgment  of  the  court,  there  is  any 
plain,  speedy,  and  adequate  remedy  with- 
out it. 

The  laws  i-egulatlng  the  practice  of  the 
courts  in  issuing  the  writ  of  certiorari, 
and  as  to  its  office  and  the  scope  of  their 
authority  to  act  in  the  cases,  and  upon 
the  subjects  broughtbefore  them  by  means 
of  the  writ,  have  been  greatly  changed  by 
acts  of  parliament,  and,  In  the  states  and 
territories  of  this  Union,  by  legislative 
enactments.  These  changes  and  differ- 
ences in  the  laws  of  the  various  states  ex- 
plain many  of  tlie  apparentconflicts  in  the 
decisions  of  the  courts.  And  some  courts, 
instead  of  following  the  laws  of  their  own 
states,  have  been  governed  by  precedents 
based  on  statutes  of  other  states  widely 
differing.  In  volume  1,  Bac.  Abr.  (6th  Ed.) 
p.  559,  it  is  said  that  "certiorari  is  an 
original  writ  issning  out  of  chancery  or 
the  king's  bench  •  •  •  to  the  judges  or 
officers  of  inferior  courts,  commanding 
them  to  return  the  records  of  a  cause  de- 
pending before  them,  to  the  end  the  party 
may  have  the  more  sure  and  speedy  jus- 
tice;" and  mentions,  among  tlie  special 
causes  for  the  writ :  "  Where  there  is  Just 
reason  to  apprehend  that  the  court  below 
may  be  unreasonably  prejudiced  against 
tlie  defendant,  or  where  there  is  so  much 
difficulty  in  the  case  that  the  judge  below 
desires  that  it  may  be  determined  In  the 
king's  bench,  or  where  the  king  himself 
gives  special  direction  that  the  cause  shall 
be  removed,  or  where  the  prosecution  ap- 
peal's to  be  for  a  cause  not  properly  crimi- 
nal. "  And  volume  1.  Tidd,  Pr.  (Ist  Amer. 
Ed.)  p.  397,  reads:  "The  writ  ot  certiorari 
is  a  writ  issuing  sometimes  out  of  chan- 
cery, and  sometimes  out  of  the  king's 
bench ;  "  *  *  and  lieth  where  the  king 
would  be  certified  of  any  record  which  is 
in  the  treasury,  or  In  the  common  pleas, 
or  in  any  other  conrt  of  record,  or  before 
theslierlff  and  coroners,  or  of  a  record  before 
commissioners,  or  before  the  escheater. " 
And  on  page  412,  same  volume:  "But, 
though  the  record  be  brought  up  on  this 
writ  into  the  court  above,  j-et  they  do 
not  take  up  tlie  cause  where  the  record 
leaves  off,  but  begin  the  whole  proceedings 
de novo."  From  these  quotations  it  ap- 
pears that  this  writ  was  of  wide  applica- 
tion during  its  earlier  history;  that  it  was 
used  to  remove  causes,  both  criminal  and 
civil,  for  trial  from  inferior  courts  to  a 
superior  one.  Removal  of  causes  for  such 
purposes  are  now  accomplished  by  ap- 
peals, and  for  a  review  of  alleged  errors 
by  a  writ  of  error  or  an  appeal.  Such  ap- 
peal or  writ  of  error,  under  the  American 
practice,  is  the  ordinary  means  of  remov- 
ing a  cause  for  trial,  or  for  a  review  ot  er- 
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rore  from  an  inferior  to  a  superior  court. 
Certiorari  must  be  regarded  as  an  extraor- 
dinary remedy,  an<l  should  uuly  be  used 
where  the  ordinary  one  cannot  lie.  Under 
the  laws  of  some  states,  however,  tlie 
writ  of  certiorari  is  Btill  used  as  a  mode 
of  appeal  from  courts  not  of  record,  such 
as  Justices'  courts.  In  sonieit  is  also  used 
to  review  proceedings  of  inferior  courts  of 
record  commissioners,  magistrates,  and 
oflBcers  exercising  judicial  powers.  lu 
some  it  is  also  employed  as  an  auxiliary 
process  to  bring  up  a  complete  return  or 
record  on  an  appeal,  and  in  some  it  lies  to 
remove  criminal  causes  to  a  higher  court, 
and  in  aid  of  the  writ  of  habeas  corpus. 
In  view  of  the  changes  that  have  been 
made  ae  to  the  application  and  ofBce  of 
the  common-law  writ  of  certiorari  since 
its  first  employment  in  the  administration 
of  public  justice,  and  of  the  differences  in 
the  statute  of  the  various  states  regulat- 
ing the  practice  with  respect  to  it,  it  is  not 
surprising  that  the  authorities  are  appar- 
ently conflicting.  The  general  rule  of 
practice  as  to  its  issuance,  under  statutes 
similar  to  that  in  force  in  this  territory,  is 
laid  down  by  Dillon  in  his  excellent  worlc 
on  Municipal  Corporations,  §  743:  "From 
inferior  jurisdictions,  an  appeal  or  writ  of 
error  exists  only  as  It  is  provided  by  law, 
but,  where  a  remedy  by  writ  of  error  or  by 
appeal  is  given,  a  common-law  certiorari 
cannot  be  sustained.  But  If  an  appeal, 
where  it  exists.  Is  Improperly  denied,  or  If 
the  party  is  deprived  of  it  by  fraud  or  ac- 
cident, he  mny  have  his  whole  case  re- 
viewed by  certiorari,  both  as  to  matters 
of  law  and  fact;  and,  where  the  right  of 
appeal  is  not  allowed  or  does  not  exist, 
the  aggrieved  party  is  still  entitled  to  have 
Is  case  reviewed  by  a  superior  tribunal." 
Section  3725  of  the  Utah  statute  quoted  lim- 
its the  inquiry  to  the  question  astowheth- 
ertheinferior  tribunal, board,  orofflcer  has 
regularly  pursued  the  authority  of  such 
tribunal,  board,  or  oflBcer.  In  Ducheneau 
V.  House,  4  Utah,  363, 10  Pac.  Rep.  427,  a 
writ  of  review  had  been  Issued  by  the  dis- 
trict court  to  bringup  for  review  a  case  In 
which  a  justice  of  the  peace  had  rendered 
judgment  before  the  time  to  answer  had 
expired.  In  the  decision  of  it  the  court 
said :  "Such  an  action  is  within  the  gener- 
al Jurisdiction  of  a  justice's  court,  and 
hence  an  appeal  would  be  an  adequate 
remedy.  Whether  thecourt  In  Golding  v. 
Jennings,  1  Utah,  135,  was  correct  in  say- 
ing that  a  writ  of  certiorari  would  be 
proper  when  the  court  below  acted  with- 
out its  jurisdiction,  and  did  not  simply  ex- 
ceed it,  it  Is  not  now  necessary  for  us  to 
decide;  but  where  the  justice  is  acting 
within  his  general  Jurisdiction  as  to  tiie 
subject-matter,  but  exceeds  his  Jurisdiction 
as  to  the  party  by  rendering  Judgment 
before  the  time  to  answer  has  expired,  and 
relief  by  way  of  appeal  Is  open  to  the  par- 
ty, we  think  he  Is  bound  to  resort  to  the 
appeal.  We  cannot  see  wherein  it  Is  not 
an  adequate  remedy." 

Upon  further  consideration  of  the  ques- 
tion, the  court  is  of  the  opinion  that  a 
writ  of  certiorari  or  review  will  not  lie 
when  the  right  of  appeal  exists,  when  the 
justice  has  acted  or  has  entered  judgment 
without  first  having  acquired  jurisdictioa 


of  the  matter  of  the  suit,  or  when  he  has 
acted  without  his  jurisdiction,  as  well  as 
when  he  simply  exceeds  his  jurisdiction  in 
some  respect  in  the  trial  of  the  cause,  or 
has  not  obtained  jurisdiction  of  tlie  per- 
son of  the  defendant.  In  either  case,  an 
appeal  is  the  ordinary  remedy  provided 
by  the  statutes  of  this  territory.  In  decid- 
ing the  case  on  appeal,  a  wider  and  fuller 
inquiry  and  scope  i»  authorized  and  per- 
mitted, and  more  complete  and  adequate 
remedy  and  justice  is  afforded.  If  the  ap- 
pellate court  decides  that  the  court  below 
did  not  have  jurisdiction  of  the  subject- 
matter  of  the  suit.  It  can  dismiss  the  ac- 
tion ;  but  if  it  decides  that  the  lower  court 
had  such  Jurisdiction,  it  may  try  the 
case  on  its  merits,  and  do  complete'  Jus- 
•tice  between  the  parties.  But  upon  re- 
view the  appellate  court  can  only  deter- 
mine whether  the  Inferior  tribunal  regu- 
larly pursued  its  authority.  This  rule, 
however,  is  subject  to  the  qualification 
that  if  a  party  is  deprived  of  his  right  of 
appeal  by  fraud  or  accident,  or  if  he  bos 
lost  It  without  fraud  on  his  part,  he  may 
have  a  writ  of  review.  So  far  as  the  rule 
touching  review  announced  in  Golding  v. 
Jennings  and  Ducheneau  v.  House,  supra, 
conflicts  with  the  rule  laid  down  in  this 
case,  they  are  overruled.  The  Judgment 
of  the  district  court  is  aSirmed. 

HE.N'nBRBON  and  Blackburn,  J  J.,  concur. 


TOPONCE  V.  COTtl.NNK  MiLL,  CANAL  & 

Stock  Co. 
{Supreme  Court  of  Utah.    July  12,  1890.) 

C30RPOBATION9— RiOHT  OP  OFFICERS  TO  COMFBSSA- 

Tios  FOR  Services — Limitations. 

1.  In  an  action  by  tho  vice-president  of  a  cor- 
poration, a^inst  tho  company,  to  recover  for 
services  as  general  manager,  it  must  be  shown  by 
a  preponderance  of  evidence  that  the  serrioes 
were  clearly  outside  of  his  duties  as  an  ol&oer  of 
the  company;  and,  where  the  jury  are  charged 
that  such  is  the  law,  it  Is  not  error  to  refuse  tx> 
charge  that  the  burden  of  proof  is  on  plaintiff  to 
establish  such  fact 

2.  Where,  in  such  action,  plaintiff  claims  for 
services,  and  also  for  money  pud  out  and  expend- 
ed for  defendant,  and  defendant  oonnter-claims  on 
an  open  running  account  for  money  received  by 
plaintiff  to  its  use,  and  other  items,  extending  up 
to  the  time  of  the  commencement  of  the  action, 
those  items  of  plaintiff's  demand,  both  for  serv- 
ices and  for  money  paid  out,  which  occurred  more 
than  two  years  prior  to  the  bringing  of  the  action, 
are  not  barred  under  Code  Civil  Froc.  Utah,  $ 
196;  for,  by  seoUon  200,  it  is  provided  that  in  an 
action  on  an  open  account,  where  there  iiave  been 
reciprocal  demands  between  the  parties,  tbe  cause 
of  action  accrues  from  the  time  of  the  last  Item 
proved  in  the  account  on  either  aide. 

3.  Where  the  evidence  establishing  plalntifTa 
claim  is  not  entirely  satisfactory,  but  the  jury  have 
found  for  him  as  to  a  part  of  it  under  proper  in- 
structions, the  verdict  will  not  be  set  aside. 

Appeal  from  district  court,  first  district ; 
H.  P.  Henderson,  Judge. 

Bennett  &  Bradley,  ( W.  B.  Dickson,  of 
counsel-,)  for  appellant.  J.  M.  Kimball 
and  Sutherland  &  Judd,  for  respondent. 

Anderson,  J.  The  plaintiff  sued  the  de- 
fendant on  account  un  several  distinct 
causes  of  action,  one  of  which,  the  third, 
was  for  services  rendered  to  the  defendant. 
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at  Its  request,  as  its  general  manager, 
from  January  1, 1883,  to  December  1, 1887, 
which  services  are  alleged  to  be  reasou- 
ablywovth  $250  per  month,  and  aggregat- 
ing f  14,750.  The  defendant, by  its  answer, 
denied  specifically  each  count  or  cause  ot 
action  set  forth  in  the  complaint  except 
the  fourth.  It  also  set  up  a  counter-claim 
against  the  plaintlH.and  pleaded  tlie  stat- 
ute of  limitations  as  to  all  that  part  of 
the  plaintiH's  demand  which  claimed  for 
moneys  paid  out  and  expended,  or  for 
services  rendered,  prior  to  June  8,  18S6. 
The  jury,  in  addition  to  the  general  vei'- 
dict  Jn  favor  of  the  plaintiff,  returned  a 
special  verdict  as  to  each  cause  of  action 
sued  on.  There  was  a  motion  by  defend- 
ant for  a  new  trial,  which  was  overruled ; 
and  the  appeal  is  from  the  order  overrul- 
ing this  motion,  and  from  the  judgment 
rendered  on  the  general  verdict. 

The  defendant  requested  the  court  to  in- 
struct the  Jury  that  the  burden  of  proof 
was  upon  the  plaintiff  to  establish  that 
the  services  for  which  he  claimed  •compen- 
sation were  clearly  outside  ot  his  duties  as 
an  officer  or  director  of  the  corporation. 
This  the  court  refused,  except  as  given  in 
the  general  charge  by  the  court.  It  Is  con- 
tended 4n  argument  that  the  equivalent  of 
this  instruction  was  not  given,  and  that 
the  refusal  to  give  the  instruction  asked, 
or  its  equivalent,  was  error.  As  a  general 
proposition,  the  instruction  aslced  was 
correct.  The  plaintiff,  ordinarily,  must 
show,  by  a  preponderance  of  the  evidence, 
all  the  necessary  facts  to  establish  -his 
cause  of  action.  But  it  is  not  essential 
that  such  facts  should  be  shown  by  the 
evidence  offered  by  the  plaintiff.  It  Is  suffl- 
clent  If  they  are  shown  by  the  evidence  in- 
troduced in  the  case,  whether  by  the  plain- 
tiff or  by  the  defendant.  If  the  facts  nec- 
essary to  establish  the  plaintiff's  cause  of 
action,  or  any  one  of  them  where  there  are 
several,  appear  from  the  evidence  in- 
troduced, it  Is  sufficient.  Hence,  it  is  not 
necessarily  error  for  the  court  to  fall,  or 
even  refuse  to  give  when  asiiied,  such  an 
instruction  as  the  one  requested  in  this 
case.  But  the  Jury  should  be  instructed  in 
all  cases  that  the  facts  necessary  to  entitle 
a  party  to  recover  on  his  cause  of  action 
or  counter-claim  should  appear  from  the 
evidence  introduced,  by  a  preponderance 
thereof.  This,  we  think,  was  done  in  this 
case.  The  Jury  was  told  that  "If  a  direct- 
or or  president  or  secretary  of  an  incor- 
porated company  expects  a  salary,  or  ex- 
pects compensation  for  his  services, 
•  •  •  as  such  officer,  he  must  show  an 
express  authority,  or  an  express  contract, 
for  the  wages  he  claims,  either  by  a  vote 
of  the  board  of  directors,  or  by  some  ex- 
press contract  entered  into  between  him 
and  the  company. "  Again  the  Jury  were 
told  that:  "You  must  find,  before  the 
plaintiff  can  recover  upon  this  cause  of  ac- 
tion, in  the  first  place,  that  the  services 
that  were  rendered  were  clearly  outside  of 
bis  duties  as  vice-president  and  director, 
and  that  they  were  rendered  under  such 
circumstances  as  raises  an  Implied  promise 
to  pay  for  the  services  on  the  part  ot  the 
company;  and,  unless  that  is  shown,  he 
cannot  recover  lor  any  services  rendered 
to  the  company  under  this  cause  of  ac- 


tion." Further  on.  In  its  instructions  to 
the  jury,  the  court,  referring  to  another 
cause  of  action,  said:  "You  must  find  up- 
on all  these  causes  of  action ;  this  one  as 
well  as  every  other.  It  is  the  duty  of  the 
plaintiff  to  establish  by  a  preponderance 
of  evidence  what  the  services  or  expendi- 
tures were.  He  must  show  them  definitely 
and  specifically. "  The  court  further  said 
to  the  Jury:  "You  are  the  sole  Judges  of 
the  facts  in  this  case,  and  of  the  credibility 
of  all  the  witnesses,  and  the  weiglit  of  the 
testimony."  We  think  the  foregoing  ex- 
tracts from  the  Instructions  given  by  the 
court  are  the  equivalent  ot  that  requested 
by  the  defendant,  and  that  there  was  no 
error  in  the  court  not  giving  the  instruc- 
tion asked  in  the  terms  requested. 

The  defendant  requested  the  court  to 
instruct  the  Jury  that  the  plaintiff  could 
not  recover  for  any  sums  of  money  paid, 
laid  out,  or  expended  by  him  for  the  de- 
fendant prior  to  June  5, 1886,  nor  for  any 
services  rendered  b.v  him  for  the  defendant 
prior  to  said  date,  because  they  were 
barred  by  xiaragraph  1,  §  196,  Code  Civil 
Proc,  which  instruction  was  refused  by 
the  court;  and  the  refusal  is  claimed  as 
error.  The  section  of  the  statute  as  to 
the  time  within  which  actions  may  be  be- 
gun is  as  follows:  "Sec.  106.  Within  two 
years:  (1)  An  action  upon  a  contract, 
obligation,  or  liability  not  founded  upon 
an  instrument  of  writing,  also  upon  an 
open  account  for  goods,  wares,  and  mer- 
chandise, and  for  any  article  charged  In  a 
store  account:  provided,  that  action  in 
said  cases  may  be  commenced  at  any  time 
within  two  years  after  the  last  charge  is 
made,  or  the  last  payment  is  received." 
This  action  was  begun  June  9, 1888.  The 
account  of  plaintiff  for  money  paid  and 
expended,  and  the  services  rendered  by 
plaintiff  for  the  defendant  as  its  general 
manager,  began  January  1, 1883,  and  con- 
tinued without  interruption  until  about 
December,  1887.  The  defendant  denied,  in 
its  answer,  there  was  due  plaintiff  for 
money  expended  for  its  use  in  or  about  its 
business,  or  otherwise, "any  sum  in  excess 
of  the  credits  allowed  plaintiff  on  plain- 
tiff's open,  running  account  with  defend- 
ant, hereinafter  alleged  as  a  counter- 
claim. **  The  answer  of  defendant  alleged 
four  different  causes  of  action  as  counter- 
claims against  the  plaintiff,  arising  out  of 
the  transactions  between  them,  being  for 
money  received  by  plaintiff  on  sales  of  de- 
fendant's live-stock,  for  pasturage  of  plain- 
tiff's cattle  on  defendant's  range,  and  tor 
a  "balance  upon  an  account  for  money 
loaned,  paid  out,  and  expended  to  and  for 
plaintiff,  and  for  goods  and  materials  fur- 
nished to  him,  and  for  divers  and  sundry 
other  items  and  matters  ot  charge,  ail  on 
open,  running  account,  and  at  plaintiff's 
request,  between  January  27,  1883,  and 
.Tune  10, 1888,  amounting  in  all  to  about 
$30,000."  The  jury  found  specially  the 
sum  of  $2,658.82  due  the  defendant  from 
plaintiS  on  its  counter-claim,  "  upon  open 
account, "  which  was  deducted  from  the 
amount  found  due  the  plaintiff;  and  the 
verdict  was  for  the  remainder.  Section 
3149,  Comp.  Laws  1888,  provides  that,  "in 
an  action  brought  to  recover  a  balance 
due  upon  a  mutual,  open,  and  current  ac- 
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count,  where  there  have  been  reciprocal 
demands  between  parties,  the  cause  of  ac- 
tion shall  be  deemed  to  have  accrued  Irom 
the  time  of  the  last  Item  proved  In  the  ac- 
count on  either  side. "  According  to  the 
allegations  of  the  parties,  there  was  "  a 
mutual,  open,  and  current  account, "  and 
"reciprocal  demands,"  between  them, 
from  January  1, 1883,  down  to  the  com- 
mencement of  the  action  ;  and  the  Instruc- 
tion asked  by  defendant's  counsel  was 
properly  refused. 

It  Is  contended  that  the  evidence  was  In- 
suflScIent  to  Justify  the  verdict  nnd  Judg- 
ment. The  evidence  was  all  contained  In 
the  record,  and  is  too  volumluons  to  be 
reviewed  here  at  length.  It  shows  that 
the  plaintiff  and  one  Kerr  owned,  substan- 
tially, all  the  stock.  Kerr  was  made  a  di- 
rector and  presldentof  thecompauy,  while 
the  plaintiff  was  made  a  director  and  vice- 
president.  The  other  directors  had  each 
but  a  small  quantity  of  stock,  —  Just 
enough  to  enable  them  to  be  made  direct- 
ors. The  plaintiff,  without  having  been 
formally  appointed  manager  of  the  defend- 
ant's business. assumed  the  duties  of  man- 
ager, with  the  knowledge  and  acquies- 
cence of  the  directors,  and  controlled  Its 
operations  and  superintended  its  affairs, 
from  January,  1883,  to  December,  1887, 
with  the  exception  of  a  large  number  of 
sheep  which  were  kept  in  Wyoming,  and 
which  were  under  the  care  of  Kerr,  who 
made  no  charge  for  his  services.  The  busi- 
ness of  the  defendant,  as  declared  In  Its  ar- 
ticle of  Incorporation,  consisted  of  "a  gen- 
eral ranching,  milling,  canal,  and  live- 
stock business.  It  was  to  take  up,  appro- 
priate, purchase,  use,  and  sell  water, 
water  rights,  water  appropriations  and 
powers;  to  buy,  construct,  operate,  use, 
and  sell  water  flumes,  ditches,  and  other 
water;  •  •  *  to  buy,  improve,  add 
water  privileges  to,  and  sell  agricultural 
and  other  lands:  *  •  •  to  buy.  manu- 
facture, and  sell  flour,  lumber,  merchan- 
dise, agricultural  products,  and  live-stock ; 
to  construct,  buy,  operate,  and  sell  mills, 
mines,  ranches,  manufactories,  water, 
•  •  •  canals,  ditches,  and  real  estate 
connected  therewith,"  etc.  It  had  a  mill, 
ranch,  and  some  live-stock  near  Corinne, 
Utah,  and  a  number  of  claims  on  the  pub- 
lic lands,  mostly  desert  entries,  and  large 
herds  of  sheep  in  Wyoming,  and  pastured 
horses  and  cattle  belonging  to  others  on 
its  ranches.  The  plaintiff  made  all  con- 
tracts for  the  company;  bought  and  sold 
land  and  live-stock;  had  charge  of  ail 
horses  and  cattle  delivered  at  the  ranch; 
looked  after  the  litigation  In  which  the  de- 
fendant was  frequently  engaged  ;  and,  In 
the  language  of  the  plaintiff  when  testify- 
ing, his  duties  as  manager  consisted  of 
'tended  to  the  business  of  the  company, 
chasing  fellows  off  the  land,  trying  to 
guard  the  land,  tending  the  stock  on  the 
ranch,  digging  ditches,  superintending 
putting  up  fences,  all  contracts,  and  so 
forth."  The  court  instructed  the  jury,  in 
substance,  that,  the  evidence  having 
shown  that  the  plaintiff  was  a  director 
and  ofBccr  of  the  defendant,  he  could  not 
recover  for  services  rendered  for  the  de- 
fendant as  such  director  or  officer  unless 
there  was  an  express  contract  between 


him  and  the  defendant  providing  compen- 
sation for  such  services;  that,  if  the  plain- 
tiff rendered  services  clearly  outside  of  his 
duties  as  an  officer  or  director  of  the  cor- 
poration, the  law  would  Imply  a  promise 
on  the  part  of  the  company  to  pay  him 
the  reasonable  value  thereof,  unless  the 
circumstances  under  which  the  services 
were  rendered  negatived  the  presumption 
that  be  was  to  receive  compensation  for 
the  same;  that  if  It  was  not  the  intention 
of  plaintiff  to  charge  for  such  services 
while  they  were  being  rendered,  or  if  it 
was  the  understanding  of  those  engage  t 
with  him  in  the  enterprise  that  theserv. 
Ices  he  was  rendering  were  simply  as  an 
incorporator,  and  without  any  expecta- 
tion of  compensation  on  his  part  other 
than  would  result  from  the  success  of  the 
enterprise,  and  he  was  aware  of  such  nn- 
derstanding  on  their  part,  then  he  could 
notrecovertherefor, even  If  he  had  a  secret 
Intention  of  claiming  compensation  for 
the  same;  and  that  in  determining  these 
questions  the  Jury  should  take  into  con- 
sideration all  the  circumstances  of  the 
case,  the  course  of  business  of  the  defend- 
ant,— whether  it  was  the  custom  of  the 
defendant  to  conduct  its  affairs  by  the  cor- 
porators, who  should  not  receive  pay- 
ment for  their  services;  whether  plaintiff 
ever  presented  any  claim  to  the  company 
for  the  services,  and  other  like  considera- 
tions,— and  that,  if  his  claim  for  compen- 
sation was  an  after-thought,  then  he  could 
not  recover  for  the  same,  although  they 
were  rendered  outside  of  bis  duties  as  a 
director  and  officer,  and  were  valuable  to 
the  defendant.  The  law  as  given  to  the 
Jury  on  this  point  is  conceded  by  defend- 
ant's counsel  to  be  correct,  and  Is  abun- 
dantly supported  bytheanthorities.  Ang. 
&  A.  Corp.  §  317;  Henry  v.  Railroad  Co., 
27  Vt.  435;  Grundy  v.  Coal  Co.,  23  Amer.  & 
Eng.  Corp.  C'as.  612,  617,  note,  9  S.  W.  Rep. 
414;  Shackelford  v.  Railroad  Co.,  37  Miss. 
202:  Association  v.  Meredith,  49  Md.  as9, 
400;  Cheeney  v.  Railroad  Co.,  6S  111.  570; 
Railroad  Co.  v.  Cheeney,  87  III.  446;  Bank 
V.  Elliott,  55  Iowa,  104,  7  N  W.  Rep.  470; 
Hall  V.  Railroad  Co.,  28  Vt.  408.  Ifc  was 
the  peculiar  province  of  the  jury,  under 
proper  instructions  from  the  court  as  to 
the  law  governing  plaintiff's  right  to  re- 
coverfor  the  services  claimed  to  have  been 
rendered,  to  determine  from  the  evidence 
whether  or  not  he  was  entitled  to  com- 
pensation therefor.  The  Jury  found  the 
issue  in  plaintiff's  favor.  Plaintlffclalmed 
$230  per  month  from  January  1,  1883.  to 
December  1,1887,  amounting  to  f  14.750. 
The  Jury  allowed  him  f8,850,  and  f688.40 
Interest,  amounting  to  f9,.538.40.  While 
the  evidence  to  sustain  this  verdict  is  not 
entirely  satisfactory,  and  while,  it  submit- 
ted to  this  court  originally,  on  the  printed 
testimony,  a  different  conclusion  might 
possibly  be  reached,  yet,  the  Jury  having 
found  for  the  plaintiff  on  pnrt  of  Ills  claim, 
and  the  Judge  who  heard  the  case  in  the 
court  below  having  refused  to  set  the  ver- 
dict aside,  we  do  not  think  it  Is  so  far  un- 
supported by  the  evidence  as  to  justify 
this  court  in  doing  so.  The  Jndgment  of 
the  court  below  is  therefore  afflruied. 

Zane,  C.  J.,  and  Blackburn,  J.,  coucir. 
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GI.ABMANN  V.  O'DONNBLL. 
{Supreme  Court  of  VUjh.     July  12,  1800.) 
QriETJNO  Title— PLBABma — Evidbnoi!. 
Comp.    Laws   Utah   1888,   }  8468,  provides 
that  "an  action  may  be  brought  by  any  person 
against  another  who  claims  an  estate  or  interest 
in  real  property,  adverse  to  him,  for  the  purpose 
ol  determining  such  adverse  claim. "    Held  that, 
under  a    cross-complaint  to    (juiet  title,    which 
averred  the  fact  of  adverse  claim,  and  set  out  the 
title-deeds  of  defendant,  evidence  of  mistake  in 
the  descriptions  contained  in  such  deeds,  and  in 
plaintiff's  deeds,  was  admissible,  although  mis- 
take was  not  averred. 

Appeal  (roni  dintrict  court,  third  dis- 
trict; Ei.i.ioT  Sandfobd,  Judge. 

W.  H.  Dickson  and  John  M. Zane,  for  ap- 
pellant. E.  B.  Critcblow  and  Le  Grand 
Youap,  for  respondent. 

Henderbox,.!.  This  action  was  brought 
by  the  plaintiff  In  the  third  district  court 
to  quiet  title,  under  section  3468  of  the 
Compiled  Laws  ol  1888,  (section  620,  Prac- 
tice Act.)  The  land  in  dispute  Is  lot  6  and 
part  of  lot  5,  in  block  19  ol  what  is  known 
as  "Brighton  Five-Acre  Farming  Plat." 
The  complaint  avers  the  ownei-ship  and 
possession  and  right  of  possession  of  the 
plaintiff.  It  further  avers  that  the  prop- 
erty belonged  to  one  Joseph  A.  Young  on 
the  23d  day  of  February,  1874,  and  that 
on  that  day  It  was  conveyed  by  nald 
Young  to  one  Henry  A.  Grow,  and  after- 
wards by  Grow  to  plaintiff,  and  that  the 
defendant  claims  some  Interest  or  estate  in 
said  lands  adversely  to  the  plaintiff,  but 
that  such  claim  is  without  right  or  eq- 
uity ;  and  praj-s  that  the  defendant  be  re- 
quired to  set  forth  the  nature  of  her  claim, 
and  that  it  be  adjudged  to  be  invalid,  and 
that  the  right  and  title  of  the  plaintiff  be 
established.  The  defendant  answered, 
and  denied  ail  the  allegations  of  the  com- 
plaint, and  averred  that  the  defendant 
was  the  owner  and  in  the  possession,  and 
entitled  to  the  possession,  of  the  lands  in 
dispute,  and  deraigncd  her  title  by  and 
through  a  deed  executed  by  Joseph  A. 
Young  to  one  John  D.  T.  McAllister  on 
Feliruary  23,  1874,  and  by  mesne  convey- 
ances from  said  McAllister  to  herself,  all  of 
which  are  particularly  set  forth  in  the  an- 
swer. Along  with  the  answer  the  defend- 
ant filed  a  crosB-complaInt,  in  which  she 
alleged  that  she  was  tlie  owner  in  posses- 
sion, and  entitled  to  the  pos.session,  of  said 
land,  and  in  the  cross-complaint  reas- 
serts the  various  conveyances  by  which 
she  became  the  owner;  and  further  avers 
that  the  plaintiff  claims  an  interest  in  said 
land  adverse  to  her,  and  prays  that  said 
claim  be  decreed  to  be  null  and  void,  and 
that  her  title  be  quieted.  To  this  cross- 
complaint  the  plaintiff  answered,  and  re- 
asserted his  title  in  detail,  as  set  forth  in 
the  original  complaint.  The  Issues  thus 
joined  were  brought  to  trial  befor*^  the 
court  without  a  jury.  The  evidence  tend- 
ed to  show  that  "Brighton  Five-Acre 
Farming  Plat"  was  laid  out  and  platted 
before  the  lands  were  patented,  and  that 
lots  were  held  and  transferred  by  posses- 
sory right.  The  lands  comprising  the 
entire  plat  were  finally  patented  by  the 
government  to  Joseph  A.  Young.  That  at 
that  time  John  D.  T.  McAllister,  the  de- 


fendant's grantor,  was  the  owner  of  thte 
possessory  right  to  lots  5  and  6,  in  block 
19,  and  that  Henry  A.  Grow,  the  plain- 
tiff's grantor,  was  the  like  owner  of  lots  7 
and  8.  These  possessory  rights  were  rec- 
ognized by  the  patentee,  and  on  the  23d 
day  of  February,  1874,  he  undertook  to 
convey  to  each  their  respective  lands.  The 
testimony  shows  that  the  deeds  were 
made  and  delivered  at  the  same  time. 
The  deed  to  McAllister  described  the  lands 
conveyed  as  lots  5  and  6  in  block  19.  The 
deed  to  Grow  descrU)ed  the  lands  by  metes 
and  bounds,  commencing  at  a  corner  sec- 
tion, and  after  so  describing  it  contained 
this  further  description :  "  Said  tract  be- 
ing a  portion  of  lot  9  and  lots  10,  11,  and 
12,  block  18,  and  lot  7,  and  a  portion  ol 
lots  8  and  9,  block  19,  Brighton  Five-Acre 
Farming  Tract. "  The  deed  to  Grow  was 
first  recorded.  Afterwards,  and  some 
time  before  the  commencement  of  thissult, 
it  was  discovered  that  there  -was  a  misap- 
prehension as  to  the  location  of  "  Bright- 
on Five-Acre  Farming  Plat"  with  refer- 
ence to  the  government  survey,  and  that 
by  the  corrected  survey  the  section  corner 
which  was  the  starting  point  In  the  de- 
scription by  motes  and  bounds  in  the 
Grow  deed  is  not  where  it  was  supposed 
to  be,  but,  on  the  contrary,  following  the 
calls  in  that  description, it  conveyed  lots  6 
and  a  part  of  lot  5,  instead  of  lots  7  and  8. 
All  the  testimony  relative  to  possessory 
rights  prior  to  the  patent,  and  relative  to 
the  mistake  or  error  in  the  Grow  deed, 
was  given  by  the  defendant,  and  was  re- 
ceived by  the  court  against  the  objection 
of  the  plaintiff.  The  testimony  was  very 
conflicting  as  to  possession.  The  court 
found  In  favor  ol  the  defendant,  and 
against  the  plaintiff,  and  found  as  facts 
that  the  plaintiff  had  never  been  in  posses- 
sion; that  the  defendant  had  all  the  time 
been  in  possession;  that  the  description 
in  the  Grow  deed  by  metes  and  bounds 
was  an  error;  that  it  was  intended  by  all 
the  parties  to  It  to  convey  lots  7  and  8, 
and  was  not  Intended  by  any  ol  the  par- 
ties to  It  to  convey  any  part  of  lots  5  and 
»{.  Judgment  was  entered  pursuant  to 
the  prayer  of  thecross-complaint.  Motion 
was  made  lor  a  new  trial,  which  was  de- 
nied, and  the  plaintiff  appeals  from  both 
the  judgment  and  order  denying  motion 
for  a  new  trial. 

The  plaintiff  claims  that  the  findings  of 
fact  are  not  supported  by  the  evidence. 
We  have  examined  the  records,  and,  if  the 
evidence  can  be  considered  by  the  court, 
we  think  thntltfullysupportstheflndlngs; 
but  It  Is  further  contended  that  the  court 
erred  in  receiving  the  testimony  relative 
to  the  possession  of  the  lands  before  the 
patent  was  issued,  and  in  relation  to  the 
error  In  the  description  by  metes  and 
bounds  In  the  Grow  deed,  and  as  to  what 
was  intended  by  It.  It  will  be  seen  that 
both  parties  are  claiming  by  grant  from 
Joseph  A.  Young;  that  the  deeds  under 
which  they  claim  were  made  at  the  same 
time,— the  one  to  the  defendant's  grantor 
describing  the  property  in  controversy  by 
lots  and  blocks;  the  one  to  the  plaintiff's 
grantor,  l)j'  metes  and  bounds,  which,  ac- 
cording to  the  corrected  survey,  describes 
and  conveys  the  same  property,  but  with  a 
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further  description,  which  does  not  axree 
■with  the  first.  The  plaintiff  claims  under 
the  calls  In  his  deed  by  metes  and  bounds, 
and  that,  the  second  description  being  In- 
definite, theflrst  must  prevail,  and  the  sec- 
ond be  disregarded ;  that  his  deed,  being 
first  put  on  record, Is  to  be  considered  the 
prior  conveyance,  and  that,  therefore,  the 
defendant  got  no  title  by  her  deed ;  that 
under  the  pleadings  In  this  case  nothing  Is 
involved  but  the  strict  legal  title,  and  the 
construction  of  tho  deeds  on  their  face; 
that  no  equitable  right  or  title  Is  pleaded 
or  averred ;  that,  therefore,  the  evidence 
should  not  have  been  received,  and  that 
there  is  no  predicate  In  the  pleadings  for  a 
finding  impeaching  the  deed  to  Grow,  or 
for  a  decree  In  favor  of  defendant.  It  Is 
undoubtedly  true,  if  the  court  is  restricted 
to  the  mere  construction  of  the  deeds  on 
their  face,  that  the  first  description  In  the 
Grow  deed,  being  certain  and  detinite,  must 
prevail  over  the  second,  which  la  indefinite, 
In  that  it  describes  the  land  as  being  part  of 
lots,  etc.  The  statute  above  referred  to, 
under  which  this  action  is  brought,  reads 
as  follows:  "An  action  may  be  brought 
by  any  person  against  another  who  claims 
an  estate  or  interest  in  real  property  ad- 
verse to  him  for  the  purpose  of  determin- 
ing such  adverse  claim. "  The  whole  ques- 
tion Is  whether,  under  this  statute,  these 
pleadings  present  acaseforequitable relief. 
It  Is  true,  as  stated  in  plaintiff's  brief,  that 
none  of  the  pleadings  set  out  such  facts  as 
constitute  either  fraud,  accident,  or  mis- 
take; but  there  is  a  complaint  under  this 
statute  by  each  of  the  parties  against  the 
other  in  which  the  ultimate  facts  are  al- 
leged. In  the  case  of  Mining  Co.  v.  Kerr, 
130  U.  S.  256,  9  Sup.  Ct.  Rep.  511,  which 
went  up  from  this  territory,  and  arose  un- 
der substantially  this  statute,  the  court 
said:  "The  rule  enforced  In  the  circuit  and 
district  courts  of  the  United  States,  that 
a  bill  in  equity  to  quiet  title  or  remove 
clouds  must  show  a  legal  and  equitable 
title  in  the  plaintiff. and  set  forth  the  facts 
and  circumstances  on  which  he  relies  for 
relief,  does  not  apply  to  an  action  In  the 
territorial  court  founded  upon  territorial 
statutes,  which  unite  legal  and  equitable 
remedies  in  one  form  of  action. "  The 
court  further  held  in  that  case  that  a  com- 
plaintunderthis  statute  is  sufficient  which 
states  the  ultimate  facts  that  the  plaintiff 
is  the  owner  of  the  lands,  and  that  the  de- 
fendant claims  an  Interest  adverse  to  him, 
without  setting  out  the  facts  in  detail,  and 
that  under  such  a  complaint  the  ijlaintiff 
could  show  that  a  patent  under  which  the 
defendant  claimed  title  had  been  improvi- 
dently  issued  or  fraudulently  obtained, 
and  was  therefore  void.  See,  also,  Ely  v. 
Railroad  Co.,  120  U.  S.  291,  9  Sup.  Ct.  Rep. 
293.  In  this  case  both  parties  are  actors; 
both  have  filed  a  complaint  under  tbestat- 
ute;  each  has  set  forth,  in  answer  to  the 
other's  complaint,  the  conveyances  under 
which  they  claim.  If  the  plaintiff's  com- 
plaint would  authorize  him  to  attack  any 
of  the  conveyances  under  which  the  defend- 
ant claims  title  for  fraud,  accident,  or  mis- 
take, there  is  no  reason  why  the  defend- 
ant's cross-complaint  will  not  authorize 
her  to  do  the  same  as  to  the  conveyances 
under  which  the  plaintiff  claims.  We  think 


there  Is  no  error  In  the  records,  and  the 
Judgment  and  order  appealed  from  should 
be  afl[lrmed. 

Blackburn,  J.,  concurs.  Zane.  C.  J., 
having  been  of  counsel,  and  Anderson,  J., 
having  heard  the  motion  for  new  trial  In 
the  court  below,  did  not  sit. 


People  v.  Fairbanks. 
(Supreme  Court  of  Utah.    July  13,  1890.) 

ASgAUX-T  WITH  INTEMT  TO  Kn.1/— INDICTMENT. 

Comp.  Laws  Utah  1888,  %  4488,  declares 
that  "every  person  who,  with  intent  to  do  bodily 
harm,  and  without  ]ust  cause  or  excuse,  or  when 
no  considerable  provocation  appears,  or  when  the 
circumstances  show  an  abandoned  and  malignant 
heart,  commits  an  assault, "  is  punishable,  etc. 
Held,  that  an  indictment  thereunder  which  fails 
to  negative  the  excusatory  clauses  is  insufficient. 

Appeal  from  district  court, first  district; 
J.  W.  Blackburn,  Judge. 

C.  S.  Varian,  D.  S.  Atty.,  for  the  People. 
S&xey  &  Whitecottoa,  for  respondent. 

Henderson.  J.  The  defendant  was  in- 
dicted in  the  first  district  court  at  Provo 
for  the  crime  of  "assault  with  a  deadly 
weapon,  with  Intent  to  do  great  bodily 
harm."  The  Indictment  is  as  follows: 
"The  said  defendant,  Joseph  W.  Fair- 
banks, Is  accused  by  the  grand  Jury  of  this 
court,  by  this  Indictment,  of  the  crime  of 
assault  with  a  deadly  weapon,  committed 
as  follows:  The  said  Joseph  W.  Fair- 
banks, on  the  19th  day  of  February,  A.  D. 
1830,  at  the  county  of  Sevier,  in  said  terri- 
tory of  Utah,  and  within  the  Judicial  dis- 
trict aforesaid,  with  a  certain  deadly  weap- 
on, to-wit,  a  club,  an  axe,  and  a  pistol. 
In  and  upon  one  RnsEell  Kelly,  unlawfully, 
forcibly,  and  feloniously,  did  make  an  as- 
sault, with  intent  him,  the  said  Russell 
Kelly,  to  do  great  bodily  barm,  against 
the  peace,  and  contrary  to  the  form  of  the 
statute, "  etc.  To  this  indictment  the  de- 
fendant demurred  on  the  ground  that"  the 
facts  stated  do  not  constitute  a  public 
offense. "  The  court  sustained  the  demur- 
rer, and  the  prosecution  appeals  to  this 
court. 

The  indictment  is  found  under  2  Comp. 
Laws  1888,  §  4488,  p.  586,  which  is  as  fol- 
lows: "Every  person  who,  with  intent  to 
do  bodily  harm,  and  without  just  cause 
or  excuse,  or  when  no  considerable  provo- 
cation appeal's,  or  when  the  circumstances 
show  an  abandoned  and  malignant  heart, 
commits  an  assault  upon  the  person  of  an- 
other with  a  deadly  weapon,  instrument, 
or  other  thing,  is  punishable  by  imprison- 
ment in  the  penitentiary  not  exceeding 
two  years,  or  by  fine  not  exceeding  one 
thousand  dollars,  or  by  both. "  Theclalm 
on  the  part  of  the  defendant, in  support  of 
the  demurrer,  is  that  the  indictment  is  de- 
fective in  not  charging  that  the  assault 
was  made  without  considerable  provoca- 
tion, or  under  circumstances  showing  an 
abandoned  and  malignant  heart.  On  the 
part  of  the  people,  it  is  contended  that 
these  are  mere  matters  of  extenuation  or 
delense,  and  therefore  that  it  is  not  neces- 
sary to  negative  them  in  the  Indictment. 

In  charging  statutory  offenses,  the  gen- 
eral rule,  as  stated  by  text-writers  and 
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many  of  the  cases,  Is  that,  If  there  is  an  ex- 
ception In  the  enactlnsr  claase,  (by  which 
1h  meant  al]  parts  of  the  statute  defining 
the  offense,)  the  indictment  must  neRative 
the  exception,  but,  when  the  exception  is 
In  a  subsequent  clause,  it  need  not  be  neg- 
atived. U.  S.  V.  CJook,  17  Wall.  174.  Whar- 
ton, in  his  work  on  Criminal  Pleading  and 
Practice,  alter  stating  the  general  rule  as 
above,  in  section  241  says:  "This  distinc- 
tion has  sometimes  been  called  rude,  and 
sometimes  artificial;  yet.  In  point  of  fact. 
It  serves  to  symbolize  a  germinal  point 
of  discrimination.  •  ♦  •  The  test  be- 
fore us  Is  not  formal,  but  essential.  It  Is 
practically  this:  Is  it  the  scope  of  the 
statute  to  create  a  general  offense,  or  an 
offense  limited  to  a  particular  class  of  per- 
sons or  conditions?  In  other  words.  Is  it 
Intended  to  Impose  the  stamp  of  crimi- 
nality on  an  entire  class  of  actions,  or  up- 
on only  such  actions  of  that  class  as  are 
committed  by  particular  persons,  or  in  a 
particular  way?  In  the  latter  case  the 
defendant  must  be  declared  to  be  within 
this  class.  In  the  former  case,  this  is  not 
necessary.  •  •  *  It  would  make  no 
matter,  in  such  case,  whether  these  excus- 
atory cases  be  or  be  not  given  in  the  same 
clansewlth  that  prohibiting  the  general 
offense."  This,  we  think,  is  a  correct 
statement  of  the  rule  by  which  we  should 
test  this  indictment,  and  is  substantially 
the  one  approved  in  U.  S.  v.  Cook,  supra, 
to  which  we  are  cited  by  both  parties. 
Tested  by  this  rule,  we  think  this  indict- 
ment is  defective.  We  think  the  statute 
creates  an  offtmse  limited  to  a  particular 
class  of  conditions ;  that  it  was  not  In- 
tended by  it  to  impose  the  penalties  there- 
in provided  generally  upon  all  persons 
whoshould  makean  assault  upon  another 
with  a  deadly  weapon  with  intent  to  do 
bodily  harm,  but  only  upon  those  who 
should  do  BO  under  certain  conditions.  In 
a  section  immediately  preceding  the  one 
under  consideration  the  statute  defines 
and  provides  a  punlRhment  for  assaults 
la  general,  but,  by  this  section,  assaults 
committed  in  a  certain  way,  and  under 
particular  conditions,  are  made  a  higher 
grade  of  offense,  and  severer  penalties  are 
provided  therefor;  and  we  think  that  to 
negative  tlie  existence  of  "just  cause  or 
excuse"  is  just  as  essential  as  it  is  to  aver 
thelntentto  do  bodily  harm  with  a  deadly 
weapon.  We  are  referred  by  the  appellant 
to  the  case  of  People  v.  Nugent,  4  Cal.  341, 
which  seems  to  support  the  claim  of  ap- 
pellant, and  several  cases  in  California  fol- 
lowing thernle  therein  stated.  Tliecaee 
Is  very  briefly  reported,  and  is  not  sat- 
isfactory to  us.  No  question  as  to  wheth- 
er tills  indictment  is  sufficient  to  charge  a 
simple  assault  has  been  made,  and  we  ex- 
press no  opinion  upon  it.  The  order  ap- 
peale<1  from  should  be  affirmed. 

Zane,  C.  J.,  and  Anderson,  J.,  concur. 


Pboplb  y.  Farmait, 

(Supreme  Court  of  Utah.    July  13,  1890.) 

Appeal  from  district  court,  first  district 
C  S.  Varinn,  U.  S.  Atty.,  for  the  People.    Saxey 
ti  W)iUecoUfm,  tor  respondent 


Hendbksoh,  J.  The  question  presented  by  this 
record  is  the  same  as  that  presented  by  the  rec- 
ord in  the  case  of  People  v.  Fairbanks,  ante,  B38, 
in  which  an  opinion  has  jnst  been  handed  down ; 
and  for  the  reasons  therein  stated  the  order  ap- 
pealed from  is  affirmed. 

Zakb,  C.  j.,  and  Aksbbson,  J.,  concur. 


Nemoit  et  al.  v.  Caicpbeli.. 

(Supreme  Court  of  Waahingtoti.  May  81, 1890.) 

Justice  op  the  Peace — Jubisdiction. 

1.  Under  Code  Wash.  §  1789,  which  provides 
that  a  justice  of  the  peace  may,  on  the  application 
of  either  party,  continue  a  case  for  any  time  not 
exceeding?  60  days,  a  continuance  of  a  case  for  mora 
than  60  days  will  divest  the  justice  of  jurisdiction 
where  his  docket  fails  to  show  that  the  continu- 
ance was  by  consent  of  both  parties. 

a.  A  complaint  coming  into  the  possession  of 
a  justice  of  the  peace,  by  reason  of  his  succession 
to  that  office,  will  be  presumed  to  have  been  filed 
by  him,  if  at  all,  on  the  day  he  entered  upon  the 
offioe,  tlioufrh  marked  several  days  later;  and  ci- 
tation to  defendant  must  require  Um  to  appear 
within  20  days  from  that  date,  under  Code  Wash. 
S  1712,  requirinK  defendant  to  be  cited  to  appear 
at  a  time  within  20  days  from  the  filing:  01  the 
complaint. 

8.  Defendant  appeared  before  a  justice,  and 
asked  for  a  continuance  for  one  day,  whicli  was 
granted,  and  on  the  next  day  he  appeared  special- 
^,  and  objected  to  the  jurisdiction  for  certain  ir- 
regularities. Held,  that  his  appearance  had  not 
conferred  jurisdiction. 
Scon,  J.,  and  Andebs,  C.  J.,  dissenting^. 

Appeal  from  districtcourfc.  King  county. 

Thomas  H.  Campbell  commenced  an  ac- 
tion against  Hans  Nelson,  one  of  the  ap- 
pellants, in  the  Justice's  court  of  H.  F. 
Jo.vKs,  Justice  of  the  peace  In  the  Seattle 
precinct.  King  county,  for  $100  commission 
on  sale  of  real  estate.  A  change  of  venue 
was  had  to  the  justice's  court  of  N.  Soder- 
BERO,  Justice  of  the  peace  in  the  same  pre- 
cinct. December  28,  1888,  the  case  was 
tried  before  Justice  SoDERBERQ  and  a  Jury. 
The  Jury  failed  to  agree,  and  were  dis- 
charged. The  court  adjourned,  continu- 
ing tlie  case  to  March  6,  18S9.  March  4, 
1889,  Justice  Sodkrbero'b  term  of  office 
expired.  On  that  day,  Claudius  M.  Riv- 
ers, a  newly-elected  justice  of  the  peace  in 
that  precinct,  qualified  and  took  charge  of 
the  records  of  Justice  Sodbrberq'b  court 
No  action  was  taken  in  the  case  on  March 
6th.  April  8, 18S9,  Justice  Rivers  issued  a 
notice  attached  to  the  original  complaint, 
requiring  defendant  to  appear  and  answer 
on  April  18,  1SS9.  On  that  day  defend- 
ant's attorney  appeared  and  asked  for  a 
continuance  for  one  day,  which  was 
granted.  On  the  next  day  defendant  ap- 
peared specially,  and  objected  to  tbe  juris- 
diction of  the  court,  which  objection  was 
overruled,  anil  judgment  rendered  for  f  100 
and  costs,  including  the  costs  before  Jus- 
tices Jones  and  Soderbbro.  Nelson  sued 
out  a  writ  of  certiorari  from  the  district 
court,  with  A.  Chllberg  and  J.  Johnson  as 
sureties  on  his  certiorari  bond.  The  dis- 
trict conrt  affirmed  the  judgment  of  Jaa- 
tlce  Rivers,  and  rendered  Jadgment  against 
Nelson  and  his  sureties,  which  it  refused 
to  set  aside  on  rehearing;  and  they  ap- 
peal. 

Code  Wash.  S  1769, provides:  "When  th« 
pleadings  of  the  parties  shall  have  taken 
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place,  the  Justice  shall,  upou  the  applica- 
tion of  either  party,  if  the  defendant  be 
not  under  arrest,  and  sufficient  cause  be 
shown  on  oath,  continue  the  case  for  any 
time  not  exceeding  60  days. " 

John  Arth iir  and  N.  Soderberg,  for  appel- 
lantB.    A.  E.  laham,  tot  appeWee. 

DuNBAK,  J.  If  the  appellee.  In  support 
of  his  judgment,  relies  upon  the  commence- 
ment of  the  action  before  Justice  Jones, 
and  ■which  was  tried  blore  Justice  Sodrr- 
BGRO  on  the  28th  day  of  December,  1888, 
(and  the  case  has  evidently  been  tried  up- 
on that  theory,  from  the  fact  that  the 
costs  in  Justices  .1  ones'  and  Soderberg's 
court  are  Incorporated  in  the  Judgment 
rendered  by  Justice  Rivers.)  his  case  must 
fail :  for  the  period  from  December  28,1888, 
to  March  6, 1889,  the  date  to  which  the 
case  was  continued.  Is  more  than  60  days ; 
and,  under  section  1769  of  the  Code,  a  justice 
of  the  peace  has  no  authority  to  continue 
a  case  for  more  than  GO  days;  and  upon 
such  a  continuance  the  court  lost  jurisdic- 
tion of  the  case,  for  the  rule  of  liberal  con- 
struction applied  to  proceedings  in  a  jus- 
tice's court  does  not  extend  to  jurisdic- 
tional questions.  It,  on  the  other  hand,  it 
is  contended  that  It  is  a  new  case,  com- 
menced at  the  time  of  the  filing  of  the  com- 
plaint by  Justice  Riveks,  we  are  confront- 
ed by  section  1712  of  the  Code,  which  pro- 
vides that,  In  the  commencement  of  civil 
actions  before  a  justice  of  the  peace,  either 
by  service  of  a  summons,  or  by  service  of 
a  copy  of  the  complaint  and  notice,  the 
defendant  must  be  cited  to  appear  at  a 
time  which  shall  not  be  moi*e  than  20  days 
from  the  date  of  filing  the  complaint.  If 
Justice  Rivers  had  any  authority  at  all 
to  flie  the  old  complaint,  it  was  by  reason 
uf  his  succession  to  the  office  of  Justice 
SoDRRBBRO  ou  the  4th  day  of  March,  1889, 
at  which  date  the  complaint  would  come 
into  his  possession,  and  would  be  pre- 
sumed to  be  filed.  If  at  all.  The  mere  fact 
that  he  did  not  place  the  flle-marli  on  It 
until  March  25th  cuts  no  figure  whatever. 
More  than  20  days,  then,  having  elapsed 
between  the  filing  of  the  complaint,  March 
4, 1889,  and  April  18, 1889,  the  notice  was 
in  conflict  with  the  requirements  of  the 
statutes.  On  either  supposition,  the  court 
was  without  jurisdiction,  and  the  judg- 
ment was  void.  We  do  not  think  that 
the  appearance  made  by  the  defendant 
(appellant)  was  snch  an  appearance  as 
would  give  the  court  jurisdiction  of  the 
case.  The  judgment  of  the  court  below  is 
reversed. 

HoYT  and  Stiles,  JJ.,  concur. 

Scott,  J.,  {dlsseatlng.)  I  do  not  agree 
with  the  opinion  rendered  in  this  case. 
Section  1769  of  the  Code  only  applies  to  a 
continuance  upon  the  application  of  one 
of  the  parties.  A  cause  may  be  continued 
by  a  justice  of  the  peace  for  a  longer  period 
than  60  days  with  the  consent  of  both  par- 
ties. The  record  is  silent  as  to  why  the 
continuance  was  granted,  or  at  whose  re- 
quest ;  but,  as  both  parties  were  present 
in  court,  it  must  be  presumed,  in  the  ab- 
sence of  any  objection  thereto  by  the  party 
complaining,  that  the  adjoamment  from 


Decemtwr  28, 1888,  to  March  6, 1889,  was 
with  the  consent  of  both  parties,  .\fter 
jarisdiction  is  once  shown  to  have  been 
obtained,  the  same  presumptions  in  favor 
of  the  regularity  of  the  subsequent  pro- 
ceedings apply  to  justices'  courts  as  well 
as  to  courts  of  record.  The  fact  that  the 
justice  who  continued  the  cause  was  suc- 
ceeded in  office  by  another  Justice,  prior  to 
said  March  6th,  would  not  affect  the  pro- 
ceedings. Section  1704  malcesprovision for 
such  cases.  The  court  lost  jurisdiction, 
however,  by  a  failure  to  make  some  suffi- 
cient disposition  of  the  cause  on  March 
6th,  at  the  hour  to  which  it  had  previous- 
ly l)een  adjourned.  Nor  could  the  second 
notice  have  operated  to  revive  the  suit, 
had  the  defendant  failed  to  appear,  or  bad 
he  specially  appeared  and  objected  there- 
to. The  record  shows,  however,  that  the 
defendant  did  appear  ou  April  I8th,  in  re- 
sponse to  the  notice.  The  plaintiff  also 
appeared,  whereupon  the  record  states 
"defendant's  attorney  flies  a  motion  for 
continuance,  motion  granted,  and  cause 
continued  to  April  19, 1889,  at  1  o'clock 
P.M.  Subpoena  issued  for  one  witness,  "etc. 
This  appearance  of  the  defendant,  aud 
asking  for  an  adjournment,  was  a  general 
appearance,  and  waived  all  prior  Irregu- 
larities. The  errors  complained  of  only 
went  to  the  jurisdiction  of  the  person  of 
the  defendant, and  not  to  the  subject-mat- 
ter of  the  action.  The  defendant's  appear- 
ance revived  the  suit,  and  it  was  treated 
by  the  court  and  parties  as  a  continua- 
tion thereof.  The  objection  that  the  court 
had  lost  jurisdiction,  and  special  appear- 
ance to  urge  the  same,  Aijril  19th,  came 
too  late.  It  should  have  been  made  in  the 
first  instance.  As  to  the  effect  of  a  general 
appearance  in  an  action,  see  Shaffer  v. 
Trimble,  2  G.  Greene,  464 ;  Bnzzo  v.  Wal- 
lace, 16  Neb.  290,  20  N.  W.  Rep.  315;  Chris- 
tal  V.  Kelly,  88  N.  Y.  285;  Toland  v. 
Sprague,  12  Pet.  329;  Orear  v.  Clough.  .52 
Mo.  55;  Handy  v.  Insurance  Co.,  37  Ohio 
St.  366.  Section  1712  of  the  Code  provides 
that  a  suit  may  be  commenced  by  the  vol- 
untary appearance  and  agreement  of  the 
parties,  etc.  The  judgment  of  the  district 
courtsustaining  the  judgment  rendered  by 
the  Justice  should  have  been  affirmed. 

Anders,  C.  J.,  concurs. 


Board  of  Commissioners  of  Kino  County 
v.  Davies  ft  al. 

(Supreme  Court  of  Washington.    June  8,  1890.) 

Constitutional  Law  —  Titles  of  Acts — Extks- 
8ION  OF  City  Limits. 

1.  Act  Wash.  March  87,  1890,  is  entiUed  "An 
act  providingr  for  the  organization,  classification, 
incorporation,  and  government  of  municipal  cor- 
porations. "  Held  sufScient  to  Include  sections  re- 
lating to  the  enlargement  an<1  consolidation  of 
municipal  corporations. 

2.  Such  act  affects  existing  corporations, 
since  by  its  terms  It  provides  for  corporations  at^ 
tempted  to  be  organized  under  a  previous  void 
act,  and  existing  corporations  are  autiiorized  to 
adopt  its  provisions  as  to  government  and  classi- 
fication. 

8.  Act  Wash.  Feb.  26,  1890,  provided  for  ex- 
tending tlie  corporate  limitaof  cities  (1)  by  a  peti- 
tion of  a  majority  of  the  voters  of  the  territory  to 
l>e  annexed,  addressed  to  the  oouncil,  and  the  pas- 
sage of  an  ordinance  declaring  annexation;  (2)  by 
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Its  owner  laying  off  adjacent  land  as  an  addition 
to  the  city:  (8)  by  OMlnance  requesting  the 
county  oommissioners  to  call  an  election,  (25  resi- 
dents and  freeholders  of  the  territfnry  proposed  to 
be  annexed  Joining  in  the  request,)  at  which  elec- 
tion a  majority  of  the  whole  vote  within  and 
without  tiie  city  determines  the  question  of  an- 
nexation. Held,  that  it  was  repealed  by  implica- 
tion by  Act  Uarch  27,  1390,  passed  at  the  same 
session,  -provt^ing  for  change  of  boundaries  on 
petition  oi  one-flfth  or  more  of  the  electors  of  the 
municipality  to  the  council,  which  submits  the 
question  to  the  electors  witnin  and  witiiout  the 
city,  a  majority  of  each  body  of  electors  being 
necessary  to  catzy  annexation,  and  an  abstract  of 
tfae  vote  being  required  to  be  sent  to  the  secre- 
tary of  state,  and  the  annexed  territory  not  being 
liable  lor  the  debts  of  the  old.  Horr,  J. ,  dis- 
senting. 

Error  to  superior  court,  King  county. 

J.  C.  H&ines,  E.  M.  Carr,  Pros.  Atty., 
and  H.  R.  Hturis,  lur  appellant.  JuaiuB 
Rocbeater,  lor  appellees. 

Stiles,  J.  PlalntiHs  in  error  consti- 
tuted the  board  of  county  commissluners 
of  King  county,  to  whom  in  the  niontli  of 
May,  1890,  a  resolution  of  the  city  council 
of  Seattle  was  addressed,  requesting  the 
board  to  submit  to  the  qualified  electors 
of  the  city,  and  of  certain  territory  adja- 
cent to  the  city,  the  question  of  extending 
the  corporate  limits  of  the  city  over  the 
adjacent  territory,  therein  described. 
Twenty-five  residents  and  freeholders  of 
the  adjacent  territory  Joined  in  preferring 
the  request.  The  board  refused  the  re- 
quest, and,  for  the  purpose  of  obtaining  a 
Judicial  construction  of  the  law  of  the 
case,  joined  with  the  defendants  in  error 
in  u  friendly  action  In  the  superior  court  of 
King  county,  substantially  In  the  form  of 
a  petition  for  a  writ  of  mandate  against 
the  board,  to  require  it  to  proceed  in  ac- 
cordance with  the  request,  under  the  pro- 
visions of  the  act  of  the  legislature  ap- 
proved February  26. 1890,  entitled  "An  act 
to  provide  for  theextendlng  and  enlarging 
of  the  corporate  limits  of  any  city,  town, 
or  villagein  this  state,  and  for  consolidat- 
ing and  uniting  cities,  towns,  and  vil- 
lages, and  declaring  an  emergency. "  It 
was  agreed  that  tlie  terms  of  the  act  had 
been  complied  with  in  all  formal  require- 
ments  of  it,  and  the  defense  of  the  board 
was  bitaed  upon  two  grounds,  viz. :  (I) 
That  the  territory  proposed  to  be  an- 
nexed was  in  two  widely  separated  tracts; 
(2)  that  the  act  of  February  26th  was  re- 
I>ealed  by  implication  by  au  act  approved 
March  27,  1890,  entitled  "An  act  providing 
for  the  organization,  classification,  Incor- 
poration, and  government  of  municipal 
corporations,  and  declaring  an  emer- 
gency. "  The  court  below  held  against  the 
hoard,  and  this  writ  of  error  is  to  obtain 
a  review  of  its  decision. 

The  first  objectioa  raised  by  the  board 
would  furnish  matter  for  serious  discns- 
Bion,  owing  to  the  peculiar  situation  of 
the  territory  proposed  to  be  Included 
within  the  city  limits;  but,  as  we  shall 
hold  that  the  second  objection  Is  well 
taken,  It  will  not  be  necessary  that  we 
diacuBB  or  decide  the  first.  The  act  of  Feb- 
roary  28th  provided  three  methods  by 
which  outside  territory  might  be  brought 
within  the  corporate  limits  of  an  existing 
city,  town,  or  village.    By  the  first  meth- 


od, a  petition  of  a  majority  of  the  legal 
voters  of  the  territory  proposed  to  be  an- 
nexed, addressed  to  the  legislative  author- 
ity of  the  municipal  incorporation,  was 
sufficient  authority  for  the  passage  of  an 
ordinance  declaring  the  annexation.  By 
the  second  method,  if  the  owner  of  land 
adjacent  to  a  municipal  Incorporation 
lays  It  off  as  an  addition  to  thecity,town, 
or  village,  the  whole  tract  thereafter  be- 
comes a  part  of  the  incorporation,  ipso 
facto,  for  aU  purposes.  Bi*  neither  of  the 
above  methods  Is  any  record  of  the  new 
corporate  boundaries  made  with  the  board 
of  county  commissioners  or  the  secretary 
of  state.  But  under  the  third  method, 
however,  the  element  of  consent  on  the 
part  of  the  outside  parties,  being  neither 
jiresent  nor  presumed,  an  entirely  differ- 
ent course  Is  prescribed.  The  council  or 
board  of  trustees  must  first,  by  ordinance, 
request  the  board  of  county  commission- 
ers to  call  an  election,  and  25  residents 
and  freeholders  (not  necessarily  electors) 
of  the  territory  proposed  to  be  annexed 
must  join  in  preferring  the  request,  which, 
although  it  Is  thus  mildly  denominated, 
by  the  terms  of  the  act  operates  as  a  com- 
mand which  the  board  cannot  refuse  to 
obey.  But  the  commissioners,  from  that 
point  in  the  proceedings,  takeentlre  charge 
of  the  latter;  a  majority  of  the  whole 
number  of  the  votes  cast  of  qualified 
electors  within  and  without  themunicipal- 
ity  determines  the  question  of  annexation; 
the  county  pays  the  expenses  of  the  elec- 
tion ;  and  thus  a  record  of  thenew  bound- 
aries is  made  with  the  comuilBsioners, 
but  not  with  the  secretary  of  state.  Sec- 
tion 10  of  the  act  would  -seem  to  make  it 
applicable  only  to  cities  having  a  popula- 
tion of  10,000  or  upwards.  Thus  stood  the 
law  until  March  27th,  when  the  second 
act,  the  title  of  which  has  been  given,  was 
approved,  and,  under  its  emergency 
clause  went  into  Immediate- effect.  Sec- 
tion 9  of  this  latter  act  commences  with 
these  words:  "The  boundaries  of  any 
municipal  corporation  may  be  altered,  and 
new  territory  Included  therein,  after  pro- 
ceedings had  as  required  in  this  section;" 
and  follows  with  a  complete  method  of 
proceeding  on  that  subject.  It  Is  to  be  re- 
gretted, however,  that  the  legislature  did 
not  add  to  the  above-quoted  sentence  the 
words  "and  not  otherwise,"  or  other 
equivalent  words,  so  that  what  we  believe 
to  have  been  Its  re.al  intent  might  have 
been  fully  and  exactly  expressed.  With- 
out quoting  from  the  act,  we  note  the  fol- 
lowlQg  points  of  difference  between  it  and 
the  former  act,  which  are  so  radical  as 
that,  in  our  view,  they  seem  to  create  a 
new  system  tor  extending  boundaries, 
which  precludes  the  existence  of  any  oth»r 
in  the  legislative  mind.  In  this  act  there 
is  no  restrictive  operation  to  cities  of  10,- 
000.  The  moving  cause  of  action  In  the 
premises  Is  a  petition  of  one-flfth  or  more 
of  the  electors  of  the  municipality,  which 
being  received,  the  council  must  suliniit 
the  question  of  annexation  to  electors 
w^ithin  and  without.  The  votes  must  be 
canvassed  separately  by  the  council,  and 
there  must  be  a  majority  of  each  body  of 
electors  for  the  annexation  to  carry  It. 
Au   abstract  of  the  vote  must  be  trans- 
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mitted  to  the  secrptary  of  state,  where  all 
other  matters  pertaining  to  Incorpora- 
tious,  both  public  and  private,  are  filed  of 
record ;  and  last,  but  by  no  means  least  of 
all,  the  newlj-annoxed  territory  can  never 
be  charsred  with  any  of  the  Indebtedness 
of  the  old  corporation. 

It  was  Busgested  in  argument  that.  In- 
asmuch as  no  mention  is  made  In  the  title 
of  this  act  of  the  enlargement  or  consoli- 
dation of  municipal  corporations, sections 
9  and  10  are  void,  by  section  19,  art.  1,  of 
the  constitution.  But  we  think  that  the 
term  "Incorporation,"  which  Is  used,  is 
certainly  broad  enough  to  Include  these 
proceedings,  which  are  analogous  to  tiie 
,  upplemental  articles  of  a  private  corpo- 
ration Increasing  its  capital  stock.  See 
the  discussion  of  the  Bublect  of  "Titles  of 
Statutes"  under  similar  constitutional  lim- 
itations in  Cooley,  Const.  Lim.  (5th  £d.) 
170  et  seq. 

Likewise  we  cannot  agree  that  this  act 
was  not  in  tended  to  affect  municipal  incor- 
porations existing  at  the  time  of  its  ap- 
proval. Under  its  express  terms,  certain 
corporations  attempted  to  be  organized 
under  the  void  act  of  February  2, 1888,  are 
mentioned  and  provided  for;  and  it  is  the 
law  of  all  existing  corporations,  in  so  far 
as  they  are  given  the  authority  to  adopt 
Its  provlsionsas  to  government  andclassl- 
flcation.  One  thing  is  certain,  that  If  the 
act  of  P'ebruary  26th  is  the  only  law  au- 
thorizing the  extension  of  corporate  lim- 
its, and  If  its  operation  is  limited  to  cit- 
ies of  10,000  and  upwards,  then  there  are 
only  three  cities  in  the  state  at  this  time 
which  can  enlarge  their  boundaries,  unless 
they  first  become  reincorporated  under  the 
actof  March  27th, since  there  are  onlythree 
which  have  a  population  of  10,000. 

The  principal  contention,  however,  on 
the  part  of  the  applicants  for  the  writ, 
was  that  the  two  acts  at  most  embrace 
the  same  subject-matter,  and  being  so, 
and  having  been  passed  at  the  same  ses- 
sion of  the  legislature,  they  ought  to  be 
construed  as  parts  of  one  act,  and  so  that 
both  might  stand;  and,  if  the  circum- 
stances were  such  as  to  admit  of  following 
that  course,  we  should  certainly  follow  it, 
for  the  rules  of  construction  in  cases  of 
this  kind  are  too  well  known  not  to  be  ob- 
served. But  two  statutes  thus  placed 
must  not  necessarily  conflict,  and  11  they 
do  the  later  one  must  prevail ;  and  when- 
ever the  later  statute  is  so  framed  as 
that  Its  provisions  would  or  might,  in  a 
given  case,  make  the  result  of  action  un- 
der It  substantially  different  from  the  re- 
sult of  action  under  a  former  statute  on 
the  same  subject,  the  later  and  the  former 
are  in  conflict,  and  the  later  will  be  taken 
to  prescribe  the  only  rule  which  is  to  be 
accepted  aa  governing  the  case  provided 
for,  and  to  repeal  the  earlier  law  by  Impli- 
cation. End.  Interp.  St.  §  200.  We  have 
noted  the  difference  In  the  procedure  under 
these  two  acts.  Now,  the  practical  differ- 
ence in  the  result  of  action  under  each 
may  be  thus  Illustrated :  Suppose  that 
the  commissioners  In  this  instancehad  not 
declined  to  act,  but  had  proceeded  to  call 
the  election  as  requested,  and  suppose 
that  the  electors  of  the  city,  5,000  In  num- 
ber, had  voted  unanimously  for  the  an- 


nexation, and  the  electors  of  the  outside 
territory,  2,000  in  number,  had  voted 
against  it.  A  majority  of  the  7,000  elect- 
ors would  have  carried  the  proposition 
for  annexation.  But  had  the  election  been 
held  under  the  act  of  March  27th,  with  pre- 
cisely the  same  vote  cast,  annexation 
would  have  been  defeated  for  want  of  a 
majority  of  the  outside  electors  favoring 
it.  In  the  one  case  the  vote  of  the  outside 
elector  would  count  for  nothing,  while  In 
the  other  his  vote  would  have  equal 
weight  to  that  of  his  Inside  neighbor.  Or 
suppose  that, while  the  election  ordered  by 
the  commissioners  was  pending,  enemies 
of  the  annexation  proposition  residing 
within  the  city,  to  the  number  of  one-fifth 
or  more  of  the  electors,  believing  that,  al- 
though annexation  would  be  carried  under 
the  first  act.  It  would  be  defeated  under 
the  second,  because  a  majority  of  both  city 
and  suburban  voters  conld  not  be  had, 
had  presented  their  petition  to  the  council 
for  an  election  under  the  second  act.  The 
requirement  of  section  9,  that  the  coun- 
cil proceed  according  to  the  prayer  of  the 
petition,  seems  to  be  mandatory,  and  it 
mustcall,  provide  for,  and  hold  the  elec- 
tion as  demanded,  and  the  consequentcon- 
fusion  may  be  better  Imagined  than  de- 
scribed. These  possibilities  conflrmusln 
our  view,  taken  coldly  from  the  bare  legal 
aspect  of  these  two  laws,  that  they  can- 
not stand  together,  and  we  therefore  hold 
that  the  action  of  the  commissioners  in  re- 
fusing to  act  was  their  proper  course.  The 
judgment  of  the  court  below  is  reversed, 
with  directions  to  dismiss  the  application 
for  the  writ  of  mandate.  Costs  to  plain- 
tiff In  error. 

Andbrs,  C.  J.,  and  Dunbar  and  Scott, 
JJ.,  concur. 

HoTT,  J.,  (dissenting.)  As  the  judg- 
ment of  this  court  is  final,  and  as  the  par- 
tlcularquestions  presented  arenot  of  gener- 
al interest,  excepting  as  to  the  holdingof 
this  court  as  to  the  particular  statute  In 
question,  it  would  be  profitless  for  me  toen- 
ter  into  a  lengthy  discussion  of  the  rea- 
sons that  compel  me  to  dissent  from  the 
conclusion  of  the  majority  of  the  court  in 
this  cause.  I  shall  therefore  content  my- 
self with  saying  that,  as  the  two  acts  in 
question  were  passed  at  the  same  session 
of  the  legislature,  and  therefore  should  be 
construed  as  a  single  act,  I  think  that  they 
can  stand  together.  In  the  first  act  the 
legisature  had  provided  three  distinct 
methods  for  enlarging  the  boundaries  ot 
cities,  and  I  think  it  consistent  to  hold 
that  in  the  other  act  they  intended  to  pro- 
vide a  fourth  method  of  accomplishing  the 
same  purpose. 

la  re  Havird. 

(Supreme  Court  of  Idaho.  Feb.  28, 1890.) 
Epfkot  OT  Re  VERSAi. — Db  Facto  SHERnrr — FBAin>- 
ULSNT  Record — Mandamus. 
1.  A  suit  was  brought  under  Act  Idaho,  Jan. 
80,  1885,  to  contest  the  election  of  a  BherilT  who 
had  received  a  certificate  of  election  from  the 
canvassing  board  of  the  county.  On  appeal  to  the 
supreme  court  the  act  was  declared  unconstitu- 
tional, and  the  judgment  reversed.  Held,  the  ef- 
fect of  such  reversal  was  to  declare  the  suit  a  nul- 
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lltar,  and  ttahonU  huf  b«ii  flfamlmiifl  h7fh«aoiirt 

S.  TluraerhCodaldaho,!  880,  forbids  tbeoonnty 
oommluionen  to  lasne  wairanw  tor  the  salary  m 
•o  offloe  during  the  pendency  Of  •  snit  to  contest 
•n  election  thereto,  a  person  who  is  in  posses- 
sion of  the  ofDoe  of  sheriir,  and  performing  the 
duties  thereof,  under  •  oertlfloate  of  election  ia- 
saed  by  the  oanTaaslnK  board,  is  entitled  to  the 
lees  and  expenses  of  the  office;  and  on  application 
a  writ  of  maTidamtM  will  issne  to  compel  the 
commissioners  to  Issne  warrants  therefor. 

8.  An  entry  on  the  records  of  the  supreme 
court  cannot  be  attacked,  on  the  ground  of  fraud. 
Ml  an  objection  to  its  introducUon  as  evidence. 
Its  ▼alidlty  can  only  be  questioned  upon  allega- 
tions of  fraud  fully  and  fairly  made,  and  issue  pos- 
itlTely  tendegred. 

On  application  for  writ  of  raaadamiui, 
J.  W.  Hvstoa  and  John  S.  Oray,  lor  C.  C. 

Havlrd.    Geo.  A  inslle,  for  John  Oorman. 

H.  W.  Dnntoa,  for  Boise  Connty. 

SwBKT,  J.  Gary  C.  Havlrd  was  a  can- 
didate for  ■heriir  at  the  regular  election  in 
Boise  county  held  In  November,  lt<S6.  He 
was  declared  elected  to  said  office  by  the 
eanvassing  board  of  said  county,  and  in 
dnetlme  received  a  certificate  accordingly. 
Within  the  time  prescribed  by  law,  John 
Gorman,  the  opposing  candidate  for  sher- 
Ut  at  said  election,  commenced  a  proceed- 
ing onder  an  act  of  the  territorial  leKisIa- 
llve  assembly  approved  January  30, 1885, 
In  which  he  contested  the  right  and  title 
of  said  Uavird  to  said  office.  The  cause 
was  heard  by  the  district  Judge  in  and  for 
■aid  county,  as  by  said  act  provided,  and 
•  Judgment  was  rendered  In  favor  of  the 
applicant  herein.  John  Gorman,  the  Inter- 
Tenorlnthis  action,  moved  for  a  new  trial, 
which  motion  was  by  said  Judge  over- 
mled ;  and  from  the  order  overruling  said 
motion  said  Gorman  appealed  to  tlie  8u- 
preme  court  of  the  territory.  The  cause 
came  on  for  hearing  before  said  court  at 
Its  January,  1889,  term,  and  on  the  llth 
day  of  March,  1880,  the  opinion  of  the 
court  was  rendered  by  Mr.  Justice  Beiiry  ;1 
the  court,  by  Raid  opinion,  declaring  the 
act  nnder  which  the  trial  before  the  Judge 
In  said  Boise  county  was  held  to  be  uncon- 
stitutional and  void,  and  by  reason  thereof 
caused  to  be  entered  in  the  recurdH  of  this 
court  an  order  reversing  tlie  Judgment  ren- 
dered by  the  judge  of  said  district.  On  the 
18th  day  of  thesame  month  the  Judgment  of 
the  court  as  rendered  on  the  llth  was 
amended  on  motion  of  counsel  for  the  re- 
spondent, and,  by  this  amended  judgment. 
It  was  ordered  that  the  action  be  dis- 
missed; the  substance  of  said  order  being 
that  the  word  "dismissed"  was  substitut- 
ed for  the  word  "reversed."  On  the  fol- 
lowing day  an  entry  appears  in  tlie  record 
setting  forth  that  Chief  Justice  Weir  and 
Justice  L00A.N,  two  of  the  members  of  said 
court,  having  reconsidered  the  action  of 
the  court  as  entered  of  March  l8th,  ordered 
that  the  motion  to  amend  the  original 
entry  of  March  llth  be  denied,  and  that 
the  word  " reversed  "  sliould  stand  as  the 
Judgment  of  the  court  in  place  ol  the  word 
"dismissed." 

The  matter  comes  up  at  this  time  on  an 
applicatUja  by  Cary  C.  Havird  lor  a  writ 

'Poblicatlon  delayed  by  failure  to  receive  copy. 
Fw  opiuion.  see  2S  Fac.  Rep.  2M. 


of  mandate  eommandtiiK  the  county  com- 
missioners of  said  Boise  county  to  order 
the  issuing  of  warrants,  payable  to  the 
order  of  said  Harlrd,  as  compensation  for 
services  rendered  as  aforesaid,  in  the  form 
of  salary,  and  for  fees  and  expenses  al- 
lowed by  law.  The  commissioners  an- 
swer the  order  to  show  cause  by  stating 
that  the  title  to  the  office  is  Involved  in  an 
action  now  pending  In  the  district  court 
In  and  for  that  county,  and  that,  under  sec- 
tion 880  of  the  statute,  the  said  board  Is 
prohibited  from  ordering  any  warrants 
drawn  In  payment  of  salary  during  the 
pendency  of  an  action  over  the  title  of  the 
office.  John  Gorman,  the  Intervenor, 
avers  that  the  action  is  still  pending  in  the 
court  below,  and  that,  while  such  action 
Is  pending,  he  Is  an  interested  party,  and 
invokes  section  880  of  the  statute  to  show 
that  this  court  is  without  authority  to 
Issue  said  writ.  The  allegations  contained 
In  the  pleadings  cover  a  much  wider  range 
of  Investigation.  Indeed,  under  the  com- 
plaint and  answer.  It  might  be  possible  to 
try  the  entire  case,  as  it  is  averred  on  the 
one  hand  that  one  party  was  elected,  and, 
on  the  other  hand,  the  election  of  the  first 
party  is  denied,  and  the  election  of  the  sec- 
ond party  averred.  A  greater  portion  ol 
these  declarations  pro  and  con  are  rea  ad- 
Judicata,  and  will  not  beconsldered  by  this 
court.  The  only  question  here  presented 
is  the  Btatua  of  the  case  after  the  decision 
rendered  by  the  supreme  court  at  Its  last 
session. 

What  purports  to  be  the  record  of  the 
court,  particularly  the  entry  of  March  19, 
1889,  is  not  regular  upon  its  face,  and  in 
terms  states  that  the  action  therein  taken 
Is  the  result  of  a  conclusion  reached  by  two 
ofthemembers  ofthecourt;  butitisnotde- 
clared  to  be  the  action  of  the  court  by  the 
court,  and,  from  its  very  appearance, 
would  perhaps  suggest  that  any  person 
Interested  would  be  Justified  in  seeking  to 
Investigate  its  character.  The  intervenor, 
as  well  as  the  board  of  county  commis- 
sioners, in  answering  plaintiff's  applica- 
tion in  the  matter  now  at  bur,  rely  upon 
the  entry  made  on  March  19th,  and  upon 
the  remittitur  sent  down  by  the  clerk  of 
this  court  to  the  court  below,  as  Justifying 
the  position  taken  by  them,  which  is  that 
the  action  over  the  title  to  said  office  ia 
still  pending  in  said  Boise  county.  Un- 
questionably the  rem/ttJtur  so  states.  It 
is  before  us;  and,  although  the  entry  of 
March  19th  does  not  declare  that  the  con- 
clusion therein  mentioned  was  reached  by 
the  court,  the  remittitur  was  to  the  effect 
that  such  was  the  order,  not  of  two  of  the 
Justices,  but  of  the  court.  Counsel  for 
plaintiff  offer  to  show  that  the  entry  of 
March  19th  is  not  a  record  of  this  court. 
They  contend  that  that  entry  was  made 
out  of  term-time,  after  the  court  had  ad- 
journed, upon  the  order,  not  of  the  court, 
but  of  two  of  its  individual  members.  If 
this  statement  were  true,  it  would  not 
only  not  be  a  record,  but  It  would  be  a 
false  entry  In  a  record,  and  must  result  In 
very  serious  consequences  to  those  who 
made  It. 

The  plaintiff  introduced  those  entries  in 
the  record  appearing  as  of  March  llth 
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and  March  18th,  and  there  rested.  When 
the  intervener  and  defendant  offer  to  In- 
troduce the  entry  of  March  l»th,  plaintiff 
objecta,  and  offera  to  prove  by  parol  evi- 
tlence  the  irregnlarltieB  above  set  forth. 
Defendantandintervenorcontend  that  the 
record  of  the  court  is  conclusive,  and  that 
it  cannot  be  assailed,  and  numerous  au- 
thorities are  cited  in  support  of  the  prop- 
osition. On  f^eneral  principles,  this  court 
will  not  question  tbe  doctrine.  It  is  a  fact, 
however,  that  no  instrument  Is  sacred  if 
in  any  manner  tainted  with  fraud.  A  Ju- 
dicial record  cannot  be  assailed,  but  this 
is  a  different  proposition  from  denying  the 
existence  or  validity  of  a  record.  In  other 
words,  the  record,  once  established,  is  un- 
assailable, and,  as  the  honest  record  of 
the  court,  is  absolutely  unquestionable. 
In  Lowry  v.  McMillan,  49  Anier.  Dec.  503, 
the  court  uses  this  language:  "A  record  is 
entitled  to  great  sanctity  in  the  law,  but 
then  it  must  be  an  honest  record.  It  is  in 
vain  to  talk  of  the  danger  of  altering  or 
explaining  a  record  by  parol.  Everything 
imbued  with  fraud  must  give  way  before 
credible  sworn  testimony. "  Note  .5,  p.  170, 
of  Bigelow  on  Fraud,  reiterates  this  doc- 
trine, and  there  distinctly  states  that  the 
question  of  fraud  may  be  raised  so  long  as 
it  was  not  a  question  involved  in  the  trial 
of  the  cause;  in  other  words,  if  it  in  any 
manner  tampered  with  the  rights  of  the 
parties,  the  Jurisdiction  of  thecourt,  or  the 
correctness  of  the  proceeding,  at  such  time 
or  in  such  manner  as  that  the  interested 
party  was  not  able  to  be  heard  to  protect 
himself.  The  general  pi-inciple,  thei-efore, 
is  that  a  judicial  record  cannot  be  contra- 
dicted by  parol  evidence.  It  is  an  equally 
well-known.  Indeed  an  elementary,  princi- 
ple, that  no  instrument, no  record, no  doc- 
ument, is  valid,  or  can  exist,  in  the  face  of 
fraud,  corruption,  or  dishonesty.  But,  in 
the  matter  at  bar,  is  the  applicant  in  posi- 
tion to  assail  the  record?  We  think  not. 
Without  attempting  to  specify  how  such 
a  record  may  lie  ussailed,  and  in  what 
form  the  allegations  should  be  made  to 
admit  of  thelntroductionof  parol  evidence 
to  contradict  the  record,  it  is  suflicient  to 
say  that  to  entitle  the  plaintiff  to  offer 
parol  evidence  in  proof  of  so  serious  a 
charge,  and  of  a  fraud  so  serious  in  its 
character,  and  so  far-reaching  in  its  effect, 
the  allegation  must  be  fully  and  fairly 
made,  and  the  issue  dearly  and  positively 
tendered.  In  this  case,  and  under  tlie  alle- 
gations of  the  complaint,  the  entry  of  the 
19th  of  Marcli  cannot  be  nssuiled. 

This  court  is  called  -^pou,  then,  to  settle 
the  status  of  tills  case  upon  all  of  Its  rec- 
ords here,  the  effect  of  the  action  of  this 
court  a  year  ago.  and  the  rights  of  the 
parties  under  it.  The  opinion  of  the  court 
as  rend<>red  lafit  March,  duly  filed  on  the 
11th  of  said  month,  and  those  various  en- 
tries, will  be  used  to  guide  us  in  reaching  a 
conclusion  in  the  matter  at  bar. 

The  opinion  declares  that  the  act  of  the 
legislature  under  which  the  contested  elec- 
tion case  was  tried  was  unconstitutional 
and  void.  To  say  that  the  act  Is  uncon- 
Btitutionul  and  void,  and  that  the  pro- 
ceedlngH  under  it  may  be  valid,  is  an  ab 
surdity  too  patent  to  be  discussed.  This 
court  reversed  tlie  court  below.    Reversed 


what?  Reversed  Its  decision?  No.  It  sim- 
ply declared  that  there  was  nothing  to 
decide;  tha'  the  act  under  which  they 
were  proceeding  was  In  itself  void,  and, 
as  a  matter  of  course,  the  proceedings 
themselves  could  not  possess  more  validity 
than  the  act  under  which  they  proceeded. 
Then,  why  should  it  be  sent  back?  Sent 
back  for  another  trial  under  an  unconsti- 
tutional act?  But  this  discussion  may  be 
ended  by  declaring  that  when  the  supreme 
court  lield  the  act  of  January  30, 18S6,  to 
be  null  and  void,  the  Case  of  Gorman  v. 
Havird  no  longer  existed,  and  as  a  legal 
entity,  so  far  as  its  having  any  possible 
effect  upon  either  of  the  parties  to  the 
suit  is  concerned,  never  had  existed. 

We  now  pass  to  the  record.  We  find  an 
entry  on  the  11th  of  March  declaring  that 
the  Judgment  of  the  lower  court  Is  re- 
versed ;  another,  on  the  18th,  to  the  effect 
that  it  should  be  dismissed ;  and  on  the 
19th  two  of  the  Jutlges,  personally,  have 
reconsidered  what  the  court  did  on  the 
18th,  and  restored  the  action  of  the  11th, 
or  at  least  attempted  so  to  do.  Perhaps 
it  is  as  well  to  pass  this  record  with  this 
statement ;  for,  whether  It  be  a  true  rec- 
ord or  not.  It  is  entitled  to  but  little  con- 
sideration, and  the  more  It  Is  studied  the 
more  donbt  it  creates  as  to  how  the  opin- 
ions of  the  court  were  decided,  and  bow 
that  particular  decision  was  announced. 
It  amounts  to  but  a  quibble,  at  best.  The 
one  entry  declares  that  tbe  court  below 
shall  proceed  as  It  may  deem  best ;  and 
the  other,  that  the  action  shall  be  dis- 
missed. The  opinion  of  this  court  was 
certified  down  to  the  court  below;  and, 
no  nmtter  what  the  court  below  may 
have  thought,  tlierewas  but  one  thing  tor 
It  to  do,  and  that  wan  to  dismiss  the  ac- 
tion. And  this  brings  ns  down  to  the  next 
point  in  the  matter,  or  to  the  next  quibble 
presented,  namely,  whether  this  court 
should  send  the  case  back  to  be  dismissed 
by  the  judge  of  the  district,  or  whether 
this  court  should  order  it  dismissed.  It  is 
a  distinction  without  a  difference.  When 
the  supreme  court  thus  clearly  indicated 
the  invalidity  of  the  law,  and  the  inevita- 
ble status  of  the  case  under  It,  the  appli- 
cant should  have  had  his  money,  and  the 
expense  of  this  litigation  ended.  The  case 
having  been  returned,  however,  we  find 
that  it  has  been  continued  from  time  to 
time ;  and  the  plaintiff  is  still  carrying  on 
the  expense  of  conducting  the  executive 
business  of  the  county  without  pay.  and, 
judging  of  the  future  by  the  past,  without 
prospect  of  ever  having  any.  or  without 
any  probability  of  ever  reaching  a  settle- 
ment of  the  legal  questions  involved. 

Let  there  be  no  misunderstandfng about 
the  conclusion  reached  this  time.  The  case 
ought  to  have  been  dismissed.  It  was 
the  Intention  of  the  supreme  court  a  year 
ago  that  It  should  be  dismissed ;  and  tlie 
retention  of  the  case  in  court,  and  Its  con- 
tinuance, did  not,  and  does  not,  afford 
the  plaintiff  not  only  a  speedy  and  ade- 
quate remedy  at  law,  but  affords  him  no 
remedy  at  all.  Under  such  a  condition  of 
affairs,  he  was  authorized  to  appear  be- 
fore this  court,  and  declare  that  he  had  no 
speedy  and  adequate  remedy  at  law.  and 
Invoke  the  extraordinary   powers  given 
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this  conrt  to  secure  to  him  the  rlgbtn  and 
privileges  guarantied  biui  by  law.  Let  it 
not  be  understood  that  the  interronor  or 
the  comuiiBBloners  are  in  any  manner  at 
fault.  They  were  bound  by  the  remittltvr 
sent  down  to  them  ;  and.  unless  the  judge 
saw  fit  to  act  in  accordance  with  the  im- 
plied order  of  the  court,  these  parties  had 
no  alternative  but  to  await  the  remedy  or 
the  rplief  that  time  would  bring.  The  in- 
tervenor,  Qorman,  is  but  exercising  the 
right  of  a  cltzien  in  contesting  this  elec- 
tion; and,  until  the  act  under  which  he 
was  proceeding  was  declared  unconstitu- 
tional and  void,  he  was  pursuing  methods 
prescribed  by  law.  It  is  no  wonder  that, 
under  the  conflicting  entries  in  the  records 
of  this  court,  and  the  remittitur  sent 
down,  both  counsel  and  client  were  at  a 
loss  to  know  what  steps  to  take,  or  in 
what  manner  to  proceed. 

We  now  pass  to  the  question  of  fees  and 
salary  claimed  by  plaintiff,  and  the  dis- 
tinction, if  any  there  be,  as  to  the  amount 
due  on  account  of  salary,  and  the  amount 
due  by  law,  and  allowed  by  the  board, for 
expenses  and  fees.  In  the  absence  of  a 
statute  on  the  subject,  plaintiff  would  be 
entitled  to  receive  both  the  salary  and  the 
fees  pertaining  to  the  office  of  sheriff,  for 
vthe  reason  that,  being  in  possession  of  the 
eertiflcute  declaring  him  duly  elected,  and 
having  qualified  as  provided  byl  aw,  he 
would  be  presumed  to  be  entitled  to  all  of 
the  fees  andemoluments  of  the  office;  and, 
if  the  title  to  the  fees  were  subsequently 
declared  to  belong  to  another,  the  person 
subsequently  declared  elected  would  be  en- 
titled to  sun  the  de  facto  officer  for  all  fees 
and  emoluments  received  by  him  during 
the  time  he  was  in  office.  Even  then, 
however,  the  de  facto  officer  would  be  en- 
titled to  receive  the  necessary  expenses  in- 
curred by  him  in  earning  the  fees  and  emol- 
uments received.  These  principles  are  laid 
down  in  the  case  of  Mayfleld  v.  Moore,  5 
Amer.  Rep.  52,  and  Auditore  v.  Benolt,  4 
Amer.  Rep.  382.  Our  statute,  by  section 
380  of  the  Code,  preserves  the  salary  to 
which  the  dejure  officer  is  entitled  by  for- 
bidding the  issuance  of  the  warrant  dur- 
ing the  pendency  of  the  suit.  As  before 
stated,  were  it  not  for  this  decision,  plain- 
tiff would  be  entitled  to  receive  the  salary 
attached  to  the  office  of  sheriff  of  his  coun- 
ty by  virtue  of  his  prima  facie  right  to  ex- 
ercise the  duties  of  the  office,  and,  natu- 
rally, to  receive  thecompensation  therefor. 
But  we  do  not  think  that  this  section  ap- 
plies to  that  portion  of  the  sheriff's  bill  or 
bills  whicli  havebeen  allowed  by  the  board 
on  account  of  his  expenses.  For  instance, 
plaintiff  was  allowed  by  the  board  of  com- 
missioners, for  boarding  prisoners,  $692.25 ; 
for  jailer's  fees,  $1,302;  for  transportation 
of  prisoners,  $156.15 ;  and  other  items  of 
like  character.  He  is  entitled  to  this  mon- 
ey even  it  the  Intervenorwere  finally  to  re- 
cover the  title  of  the  office.  It  is  due  for 
money  expended  ;  and  Mr.  Gorman,  never 
having  expended  the  money,  would  not  be 
entitled  to  it,  either  from  the  county  or 
from  plaintiff.  In  other  words,  the  plain- 
tiff, in  possession  of  his  certificate  of  elec- 
tion, and  all  other  indicia  of  office,  made 
necessary  expenditures  out  of  his  own 
pocket  on  behalf  of  the  county.  There 
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can  be  no  gnestion  of  his  right  to  receive 
that  money,  and  it  should  have  been  paid 
to  him  long  ago.  It  was  proi>er  enough 
to  withhold  the  $2,978  on  account  of  sal- 
ary during  the  pendency  of  the  action  in- 
augurated to  test  the  title  of  the  office; 
but,  when  that  action  was  disposed  of  by 
the  highest  court  in  the  territory,  there 
was  no  longer  any  reason  for  withholding 
the  payment  of  the  salary.  It  is  true  that, 
under  the  remittitur  sent  down  fronj  this 
court,  this  action  may  seem  like  a  hard- 
ship against  Gorman.  It  is,  unquestion- 
ably, an  unfortunate  condition  of  affairK 
for  both  ;  for,  as  will  be  seen  by  glancing 
at  the  history  of  this  case,  not  only  has 
the  plaintiff  been  denied  a  speedy  and  ade- 
quate remedy,  but  the  intervenor  seems  to 
be  without  remedy  at  all.  The  condition 
of  the  record,  the  continuance  of  the  case, 
and  the  numerous  awkward  circumstances 
with  which  the  entire  transaction  is  sur- 
rounded, seem  to  have  been  readied  with- 
out the  co-operation,  or  even  knowledge, 
of  the  Intervenor  or  his  counsel,  while  it 
is  perfectly  plain  that  the  county  commis- 
sioners would  not  know  what  to  do,  and 
could  be  safe  only  in  doing  nothing. 

In  accordance  with  the  decision  hereto- 
fore rendered,  the  judgment  of  the  court  is 
that  the  action  which  by  the  remittitur 
before  us  appears  to  be  now  pending  in 
the  lower  court  should  be  dismissed,  and 
that  a  writ  of  mandate  forthwith  issue, 
under  the  seal  of  the  clerk  of  this  court, 
directing  the  defendants,  the  county  com- 
missioners of  said  fioise  county,  to  order 
the  issuing  of  a  warrant  or  warrants.  In 
the  name  of  plaintiff  herein,  for  the 
amounts  heretofore  allowed  by  said  board 
during  the  time  specified  on  account  of  fees 
and  expenses,  and  that,  immediately  upon 
the  dismissal  of  said  action  by  said  dis- 
trict court,  a  writ  of  mandate  shall  issue, 
under  the  seal  of  the  clerk  of  this  court, 
commanding  said  commissioners  to  order 
the  issuing  of  a  warrant  or  warrants,  in 
the  name  of  plaintiff  herein,  for  the  amount 
due  him  as  salary  for  the  time  specified, 
and  that  a  copy  hereof  be  certified  to  said 
district  court. 

Be.\tty,  C.  J.,  and  Berrt,  J.,  concur- 
ring. 

ON  APPLICATION  FOR  I^EAVE  TO  APPEAL  TO 
THE  SUPREME  COURT  OF  THE  UNITED 
STATES. 

(March  5, 1890.) 

A  writ  of  mandate  Is  given  or  withheld 
in  the  sound  discretion  of  the  court,  but 
the  exercise  of  this  discretion  is  subject  to 
review.  In  the  matter  of  Havird  v.  Coun- 
ty Oommissiouers,  (Gorman,  intervenor,) 
the  court  ordered  the  issuing  of  the  writ. 
The  Intervenor  has  applied  for  permission 
to  appeal  to  the  supreme  court  of  the 
United  States.  The  appeal  is  not  so  much 
desired  on  the  ground  of  questioning  the 
exercise  of  discretion  by  this  court  as  for 
the  purpose  of  reviewing  the  decision  ren- 
dered by  the  court  a  year  ago  upon  the 
constitutionality  of  the  act  under  which 
the  case  was  tried.  The  writ  was  granted 
in  the  matter  at  bar  by  virtue  of  the  decis- 
ion rendered  a  year  ago,  and  tJbe  inter- 
venor declares  that   that   decision  was 
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wrong,  and  «xp«cts  the  8oprem<>  court  of 
the  United  States  to  so  hold.  We  are  of 
the  opinion  that  when  thla  matter  iR  pre- 
sented to  the  supreme  court  of  the  United 
States,  it  will  simply  inquire  ae  to  wheth- 
er this  court  abused  its  discretion  in  or- 
dering the  writ,  but  will  refuse  to  review 
The  decision  ot  ayear  ago  upon  the  consti- 
tutionality of  the  act,  and  that  the  appeal 
would,  therefore,  be  dismissed.  We  are 
also  of  the  opinion  that,  it  the  supreme 
court  of  the  United  States  did  review  the 
decision  of  a  year  since,  and  reverse  the 
Judgment  of  the  supreme  court  of  this  ter- 
ritory as  to  the  constitutionality  of  the 
act,  and  by  reason  thereof  a  new  trial 
had,  and  Gorman  should  recover  the  title 
to  the  office  in  question,  that  still  Havird 
would  be  entitled  to  his  fees  and  expenses. 
As  tbe  de  facto  ofncer,  and  in  possession 
of  all  the  indicia  of  office,  we  do  not  enter- 
tain in  the  slightest  doubt  as  to  Havlrd's 
rights  in  this  matter,  and  that  Gorman's 
action  against  Havird  roust  be  for  the 
profits  only.  But  tbe  intervenor  con- 
tends that  wo  are  wrong,  and  asks  that 
we  grant  him  an  appeal  to  the  supreme 
court  of  the  United  States;  and  we  are 
not  disposed  to  deny  it.  If  Havird  were  a 
mere  usurper  of  the  office,  he  would  not 
then  be  entitled  to  receive  anything.  His 
right,  however,  to  receive  his  expenses  as  a 
(fe/bcto  officer  shows  clearly  the  linedrawn 
between  a  mere  usurper  and  a  person  in 
possession  of  a  certificate  duly  certifying 
his  election.  We  feel  that,  in  granting  this 
appeal,  we  are  trespassing  seriously  upon 
the  rights  of  Havird  to  receive  forthwith 
the  money  which  he  has  expended  in  the 
interests  of  the  county,  and  which,  in  any 
event,  he  Is  entitled  to  recover.  Perhaps 
the  appeal  ought  not  to  be  granted,  under 
such  circumstances.  Still,  we  do  not  feel 
nice  refusing  to  any  petitioner  at  the  bar 
the  privilege  of  being  heard  by  the  highest 
court  in  the  land,  if,  by  any  construction 
of  the  statute,  it  maybe  held  that  he  Is 
entitled  to  the  writ.  It  is  ordered,  there- 
fore, that  the  appeal  may  be  had. 


Bachman  v.  O'Rkillet. 

(Supreme  Court  of  Colorado.    April  26,  1890.) 

Attobnet  and  Client— Pleadino  ahd  Practice 
— Evidence. 

1.  In  an  action  by  an  attorney  for  his  fee, 
where  no  issue  is  raised  by  the  pleadings  on  the 
point  of  plaintiff's  ripht  toprnctico  law,  evidence 
that  he  was  not  licensed  to  practice  in  the  state 
at  the  time  tbe  services  were  rendered  is  inad- 
missible. 

3.  In  such  case  plaintiff  does  not  have  to 
show,  in  order  to  recover,  that  he  was  admitted 
to  the  bar  at  the  time  he  performed  the  services. 

8.  Evidence  by  attorneys  in  good  standing  and 
in  active  practice  is  admissible  to  prove  the  value 
of  the  services. 

Appeal  from  district  court,  Arapahoe 
county. 

P.  L.  Pa  Inter,  for  appellant.  H.  B.  O'Reil- 
ley,  in  pro.  per.  J.  Warner  Mills,  George 
fiimmondfi,  and  John  H.  Gnbrlel,  for  ap- 
pellant on  motion  for  rehearing. 

Havt,  J.  At  the  March,  18S4,  term  of 
tiie  district  court  of  Elbert  county,  appel- 
lant.  Frederick  Bachman,  was  convicted 


of  the  crime  of  grand  larceny,  and  sen- 
tenced to  confinement  in  the  state  peniten- 
tiary. Bachman  thereupon  sued  out  a 
writ  of  error  for  the  purpose  of  having  the 
proceedings  of  the  trial  court  reviewed  by 
this  court.  To  prosecute  said  writ  of  er- 
ror appellant  employed  appellee  in  his 
professional  capacity  as  an  attorney.  Ap- 
pellee, in  pursuance  of  such  employment, 
prepared  and  filed  In  this  court  a  motion 
supported  by  affidavits,  and  procured 
the  advancement  of  the  case  upon  the 
docket  here.  Thereafter  be  prosecuted  the 
case  to  final  determination.  As  a  result 
of  the  proceeding,  the  judgment  of  tbe 
court  below  was  reversed  by  this  court. 
See  Bachman  v.  People,  8  Colo.  472,  9  Pac. 
Rep.  42.  The  present  action  grew  out  of 
a  disagreement  between  appellant  and 
appellee  In  reference  to  the  latter's  com- 
pensation for  services  rendered  in  prosecut- 
ing said  writ  ot  error;  the  claim  of  appel- 
lee being  that,  when  he  was  first  retained 
In  said  cause,  it  was  distinctly  understood 
and  agreed  by  and  between  appellee  and 
appellant  that  for  the  former's  profession- 
al services  in  said  cause  he  was  to  receive 
and  be  paid  a  retainer  of  f  250,  which  wa^ 
to  be  in  full  compensation,  unless  success- 
ful in  this  court,  in  which  event  he  was 
to  receive  such  other  and  further  compen- 
sation as  his  services  should  be  reasonably 
worth,  and  that  the  services  were  reason- 
ably worth  the  sum  of  $5,000.  Appellant 
claims,  on  the  contrary,  that  it  was  dis- 
tinctly understood  and  agreed  between  the 
parties  that  the  said  sum  of  f  250  was  to  be 
in  full  for  all  services  in  the  cause,  includ- 
ing a  retrial  of  the  case  in  the  district 
court,  should  such  retrial  become  necessa- 
ry, in  the  event  of  a  reversal  of  the  judg- 
ment of  conviction  by  the  appellate  court. 
It  Is  conceded  that  f  250  was  In  fact  paid 
by  appellant  to  appellee  about  the  time 
the  latter  was  employed  in  the  case;  and 
it  is  further  conceded  that,  in  addition  to 
this  payment,  appellee  had  at  different 
times,  between  the  date  of  his  employment 
and  the  bringing  of  the  present  suit,  re- 
ceived divers  sums  of  money  from  appel- 
lant, amounting  in  the  aggregate  to  some- 
thing over  f200.  Appellant  claims  that 
this  money  was  loaned  appellee,  and  asks 
for  judgment  against  him  for  the  same, 
while  uppellee  claims  that  a  part  was  ad- 
vanced for  the  necessary  expenses  Incurred 
in  prosecuting  the  writ  of  error;  the  bal- 
ance to  be  applied  in  payment  pro  tanto 
for  his  services.  The  trial  resulted  In  a 
verdict  for  appellee  In  the  sum  of  $2,000. 
A  motion  for  a  new  trial  having  been  filed 
and  overruled,  the  court  rendered  judg- 
ment upon  the  verdict.  Appellant,  having 
duly  reserved  his  exceptions  at  the  trial, 
brings  the  case  here  for  review. 

Upon  the  trial  the  court  refused  to  per- 
mit appellant  to  introduce  evidence  tend- 
ing to  show  that  appellee  had  not  been 
regularly  licensed  to  practice  la  w  in  this 
state  until  after  a  part  of  the  services  for 
which  appellant  sought  compensation  had 
been  rendered,  and  the  action  of  the  court 
In  rejecting  such  evidence  is  made  the  basis 
of  the  first  assignment  of  error  to  which 
our  attention  Is  called  by  counsel.  Under 
our  statute,  an  unlicensed  person  is  pro- 
hibited from  practicing  law  in  the  courts 


Digitized  by 


Google 


9oi».) 


BACHUAK  «.  0'BEILLEY«. 


647 


of  record  ot  fUs  rtate  in  any  caae  In  whicli 
he  la  not  concerned  as  a  party,  and  if  sncli 
an  unauthorized  person  renders  service  to 
another.  In  violation  of  the  statute,  be 
will  not  be  permitted  to  recover  any  com- 
pensation therefor.  Hlttson  v.  Browne,  8 
Colo.  804.  This  belne  the  law,  the  testi- 
mony offered  should  have  been  admitted, 
unless  appellant  was  precluded  by  the 
pleadings  from  raising  the  Issue  thus 
sought  to  be  raised.  Tumingtothe  plead- 
ings, we  find  it  alleged  in  the  complaint 
"that  on  or  about  October  1, 1884,  plain- 
tUf  was  retained  by  defendant  as  his  at- 
torney and  counselor  at  law.  In  his  behalf 
to  prosecute, "  etc.  The  defendant  In  his 
answer  "admits  •  •  •  that  about  Oc- 
tober 1, 1884,  in  a  certain  case  before  the 
supreme  court  of  Colorado,  on  a  writ  ot 
error  to  the  district  couit  ot  Elbert  coun- 
ty, •••  ho  employed  plaintiff  as  his 
attorney  at  law  In  said  case. "  Again  he 
avers  that "  at  Denver,  on  or  about  Octo- 
ber 1,  1884,  he  employed  the  plaintiff  as 
Ilia  attorney  at  law  to  prosecute,"  etc: 
and   also    alleges  'that    thereupon  said 

glalntiff  entered  upon  said  services,  act- 
ig  as  such  attorney  at  law  as  aforesaid. " 
No  issue  upon  the  legal  qualifications  of 
the  plaintiff  to  act  as  an  attorney  and 
counselor  at  law  having  been  raised  by 
the  pleadings,  the  trial  court  properly  ex- 
cluded the  evidence.  When  the  objection 
to  the  admission  ot  this  evidence  was  first 
made  in  the  court  below,  defendant,  upon 
a  proper  showing,  might  have  been  al- 
lowed to  amend  his  answer,  bo  as  to 
permit  the  Introduction  ot  the  testimo- 
ny ;  but,  no  application  to  amend  havlnfl> 
1>een  made,  he  is  not  now  in  •  position  to 
complain  of  the  ruling  excluding  the  evi- 
dence. Weeks,  Attys.  662 ;  Pom.  Bern.  {  708. 
TTpon  the  trial,  the  witnesses  Yonley, 
Markham,  Harman,  Bentiey,  and  Felker 
were  each  permitted  to  testify,  against  ot>- 
iectlon,  concerning  the  value  ot  the  serv- 
ices rendered  by  plaintiff,  and  this  is  as- 
(rigned  for  error.  The  objection  made  to 
the  introduction  of  the  testimony  in  each 
instance  was  based  upon  the  claim  that 
the  competency  ot  the  witnesses  to  form  an 
opinion  as  to  the  value  of  the  services  was 
not  shown.  Counsel  iu  argument  say: 
"No  gentlemen  of  the  Denver  bar  are  better 
known  as  able  attorneys  than  these,  but. 
from  a  perusal  of  the  evidence  of  each  of 
them,  It  will  be  discovered  that  none  of 
them  bad  had  any  experience  in  criminal 
practice  in  this  state."  An  examination 
of  the  record  shows  that  tlie  latter  state- 
ment ot  counsel  Is  notsostained  by  tira  evi- 
dence; on  the  contrary,  it  discloses  that 
neatly  all  of  said  attorneys  bad  more  or 
less  experience  in  the  criminal  practice  in 
this  state,  while  at  least  one  of  them 
(Jndge  Maritham)  bad,  as  district  attor- 
ney for  a  number  otyeara  in  the  most  poi^ 
nious  Indicia]  district  in  the  state,  an  ex- 
perience in  tbe  criminal  practice  that  tails 
to  the  lot  ot  but  few  attorneys.  It  was 
not  necessary,  however,  to  render  the 
opinion  ot  th«  witnesses  competent,  to 
show  that  they  had  bad  any  partidnarex- 
perlenes  in  the  criminal  practice;  the  fact 
that  the  witnesses  were  attorneys  in  good 
standing,  and  engaged  in  the  active  prac- 
tice ot  their  profession,  was  sufficient  to 


entitle  their  opinions  to  be  given  Jn  evi- 
dence. The  weight  to  be  gFven  to  snch 
oplziions  was  for  the  Jury  to  determine, 
and,  as  an  aid  to  such  determination,  it 
was  proper  tor  them  to  be  informed  as  to 
the  experience  or  lack  ot  experience  in  tbs 
criihlnal  practice  of  thosegiving  such  opin- 
ions, but  the  admissibility  ot  the  evidence 
was  in  no  manner  dependent  upon  aoeh 
matters.  Lawson,  Bn>.  Ev.  12,  67;  AUia 
V.  Day,  14  Minn.  616,  (GU.  888;)  Univ«r8ity 
V.  Parkinson,  14  Kan.  160;  Halaska  v. 
Cotshausen,  62  Wis.  624, 9  N.  W.  Rep.  401; 
Harnett  v.  Qarvey,  66  N.  Y.  641. 

What  we  have  already  said  in  support 
ot  the  ruling  rejecting  evidence  of  the  dis- 
qualification of  O'Beuley  to  act  as  an  at- 
torney, applies  also  to  tbe  refusal  of  the 
court  to  Instruct  the  Jury,  at  appellant's 
request,  that,  to  entitle  tiie  plaintiff  to  r»> 
cover  In  this  action,  they  must  find  from 
the  evidence  that  be  had  l>een  admitted  to 
the  bar  of  the  state,  and  was  a  member  ol 
the  bar  of  the  state  ot  Colorado,  at  tbs 
time  he  performed  the  services  tor  tbe 
value  ot  which  he  was  seeking  to  recover, 
the  plalntlfTs  right  to  practice  law  not  be- 
ing in  issue  under  the  pleadings.  In  ref- 
erence to  the  amount  and  value  of  the 
services  rendered,  plaintiff  testified  that  he 
had  been  engaged  in  the  active  practice  of 
law  since  1869  to  tbe  timeof  thetriai;  that 
he  spent  nearly  a  month  In  making  an  ex- 
amination ot  tbe  record  in  the  case;  that 
he  examined  every  adjudication  ot  this 
court  bearing  on  the  case,  or  tbe  law  ofths 
ease,  to  see  if  it  were  possible  to  discover 
some  legal  determination  favorable  to 
Bachman ;  that  be  examined  the  digests 
and  text-t>ooks  for  adjudications  in  ever;y 
state  and  territory,  the  United  States 
digests,  the  American  Decisions  and  Amer- 
ican Reports,  the  criminal  reports  and 
text-books;  that  he  went  twice  to  Kiowa, 
In  Ell>ert  county,  to  familiarise  htmself 
with  the  location  where  tbe  crime  wae  al- 
leged to  have  been  committed.  In  addi- 
tion to  this  labor,  tbe  witness  stated  that 
upon  every  question  at  tact  he  had  confer- 
ences with  Bachman,  lasting  oftentimes 
all  day  and  far  into  tbe  night ;  that  he  pro- 
cured an  order  advancing  the  caRC  upon 
the  docket  of  this  court,  upon  motion  sup- 
ported by  affidavits,  and  finally  made  an 
oral  argument  In  the  supreme  court  to 
supplement  his  printed  brief.  The  witness 
also  testified  that,  owing  to  certain  idio- 
syncrasies of  bis  client,  bis  labors  were 
very  much  increased.  That  he  had  de- 
voted his  life  to  the  legal  profession,  and 
nothing  else,  and  that  be  gave  to  Bach- 
man's  Case  nearly  one  solid  year  of  hard 
work;  and  as  a  result  succeeded  In  secur- 
ing the  reversal  ot  the  Judgment  and  ver- 
dict against  bis  client,  upon  the  evidence. 
Tbe  weight  to  he  given  to  this  and  other 
testimony  in  the  case  was  a  question  tor 
tbe  Jury  to  determine.  This  case  appears 
to  have  been  carefully  tried  by  the  court 
below  upon  the  issues  made,  and  submit- 
ted to  the  Jury  under  proper  instructions. 
If  the  Jury  had  accepted  the  defendant's 
theory  of  the  contract,  a  verdict  in  bla 
favor  would,  without  doubt,  have  been  re- 
turned by  the  Jury ;  but,  the  Jury  having 
accepted  the  version  of  the  contract  given 
by  plaintiff  and  his  witnesses  upon  tha 
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stand,  ft  IB  not  tor  this  eoart  to  interfere. 
Perceiving  no  error  in  Uie  record,  tbejudg- 
ment  moat  be  affirmed. 

Behearlng  denied. 
(14  Colo.  ««)  ^^— 

Duif  OND  Txncmn.  Oou>  ft  Siltkb  Mnr.  Co. 

et  a1.  y.  Faulkner  et  a/. 

(0iiI>r«nM  OotMt  of  Colorado.    April  W,  UOa) 

Appbaii— FxAono— Paxtem. 

1.  A  lolnt  appeal  taken  by  Mreral  defend- 
•ata,  against  one  at  whom  onlr  Judgment  waa  rea- 
lered,  and  who  alone  waa  emtitled  to  appeal  aa- 
der  Bess.  Laws  Colo.  1889,  p.  77,  ptoTldlng  that 
appeals  may  be  taken  &om  ilnal  judgments  for 
more  than  VM,  must  he  dismissed  as  to  all. 

a.  The  appalleedoea  not  waive  his  right  to 
have  the  appeal  dismlwmd  by  asserting  &i  his 
motion  as  an  additional  reason  therefor  that  the 
purported  transcript  is  soandaloos  and  Irregnlar, 
and  cannot  be  treated  as  a  transcript  nnder  the 
tnleaof  the  ooort. 

Appeal  from  district  court,  dear  Creeic 
eonnty. 

A  JudKment  for  $900  was  rendered 
against  the  Diamond  Tannd  Oold  ft  SU> 
ver  Mining  Company,  but  tbero  was  no 
Judgment  tor  money  against  any  of  the 
otJier  defendants.  A  joint  appeal  was 
prayed  and  allowed. 

W.  T.  B  ughes,  for  appellants.  Uorrison 
S  Fttttna,  for  appellees. 

Hatt,  J.  By  the  law  governing  appeals 
to  this  conrt,  in  force  at  tlie  time  this  ap- 
peal was  taken,  it  is  provided  that 'ap- 
peals to  the  Bopreme  court  from  the  dis- 
trict, county,  and  superior  courts  shall  be 
allowed  in  all  cases  where  the  Judgment 
or  decree  appealed  from  Ira  final,  and  shall 
amount,  exclusive  of  costs,  to  the  sum  of 
one  hundred  dollars,  or  relate  to  a  fran- 
chise or  freehold. "  Sees.  Laws  1889,  p.  77. 
The  motion  to  dismiss  the  appeal  is  based 
principally  upon  the  ground  that  as  to 
said  appellants,  other  than  the  Diamond 
Company,  there  was  no  final  Judgment 
or  decree  against  them  upon  which  an  ap- 
peal would  lie;  that  is  to  say,  there  was 
no  final  Judgment  or  decree  against  such 
appellants  or  either  of  them,  amounting 
to  the  sum  of  f  100,  exclusive  of  costs,  or 
relating  to  a  tranchiseor  freehold.  Ap- 
pellee contends  that,  as  theappeal  is  Joint, 
it  must  be  dismissed  upon  this  motion  un- 
less all  the  defendants  were  entitled  to  an 
appeal.  In  support  of  this  position  the  fol- 
lowing decisions  of  this  court  are  cited : 
Andre  v.  Jones,  1  Colo.  489;  Fuller  v.  Plac- 
er Co.,6  Colo.  123.  In  the  first  of  the  above 
cases  Jones  bad  recovered  Judgment 
against  two  defendants,  who  prayed  and 
were  allowed  a  Joint  appeal.  Within  the 
time  given  for  such  appeal,  one  of  the  de- 
fendants only  filed  the  required  bond,  the 
other  defendant  not  Joining  in  the  appeal. 
Upon  the  case  reaching  this  court,  a  mo- 
tion to  dismiss  the  appeal  was  sustained, 
the  conrt  holding  that,  while  the  defend- 
ants might  have  prayed  Joint  and  several 
appeals,  they  did  not  do  so,  but  both 
united  in  the  only  appeal  which  was  pray- 
ed, and  that  such  a  Joint  appeal  could  not 
be  prosecuted  by  one  tdone.  In  the  suli- 
■equent  case  of  Fuller  v.  Placer  Co.,  supra, 
the  case  of  Andre  t.  Jones  was  expressly 
affirmed,  and  it  was  further  held  that  the 
statute  of  1879,  authorising  one  of  aeveral 


defendants  to  remove  a  eaan  to  this  court 
by  appeal,  and  permitting  him,  in  such 
case,  TO  use  the  names  of  all  thedeiend- 
ants  if  deemed  necessary,  did  not  affect  the 
rule  that  a  Joint  appeal  by  all  the  defend- 
ants must  be  prosecuted  by  all.  Applying 
the  doctrine  of  these  cases  to  the  case  at 
bar,  it  is  clear  that  under  the  order  of  the 
court  below,  allowing  a  Joint  appeal,  the 
appeal  could  not  properly  have  been  taken 
by  a  portion  only  of  the  defendants.  It  is 
equally  clear  from  the  statute  that  the  de- 
fendants Woodward,  Gay,  and  Watkins 
were  neither  of  them  entitled  to  take  an 
appeal,  as  an  appeal  will  not  lie  from  a 
Judgment  for  costs  only.  A  reviewin  such 
case  can  only  be  had  upon  a  writ  of  error. 
The  appeal  must  therefore  be  dismissed  am 
to  them,  and  if  the  company  should  be  al- 
lowed to  proceed  in  their  absence  it  would 
be  permitting  a  Joint  appeal  by  two  or 
moi-e  to  be  prosecuted  by  one  only.  This, 
as  we  have  seen,  cannot  be  allowed  with- 
out interfering  with  the  long-established 
practice  of  this  court.  This  rule  grows 
out  of  tiie  liability  upon  the  appeal-bond. 
The  sureties  upon  the  bond  in  this  case 
have  not  ol>llgated  themselves  to  answer 
for  the  result  of  an  appeal  to  t>e  prosecut- 
ed by  the  corporation  only,  and  appellees 
are  therefore  entitled  to  have  the  appeal 
dismissed,  unless  they  have  waived  their 
right  to  insist  upon  this  motion.  Brooks 
V.  Jacksonville,  1  Scam.  668;  Curry  v.Hln- 
man,  3  Oilman,  90;  Orton  v.  Tllden,  110 
Ind.  181, 10  N.  E.  Bep.  936. 

A  waiver  is  claimed  in  this  case  because 
of  the  third  reason  assigned  by  appellees 
in  support  of  the  motion  to  dismiss  the 
appeal,  which  Is  as  follows:  *(S)  The  In- 
strument, purporting  to  be  a  transcript  of 
the  record.  Is  so  scandalous.  Irregular, 
and  informal  that  it  cannot  be  treated  aa 
such  transcript,  as  is  reqnlred  by  the  rules 
of  this  court.^  It  Is  difficult  to  see  how 
this  can  be  treated  as  a  waiver.  It  is  but 
another  reason  advanced  in  support  of 
the  motion  to  dismiss  the  appeal,  and  a 
party  cannot  be  held  to  have  waived  that 
which  he  has  been  at  all  times  insisting 
upon,  and  to  which  he  otherwise  appears 
to  be  entitled,  simply  because  he  advances 
a  further  reason  therefor,  which  may  not 
be  considered  good.  As  the  appeal  must 
be  dismissed  for  the  reasons  already  given, 
it  is  not  necessary  to  consider  other  objec- 
tions. 

■  04  Colo.  S30) 

Wilson  et  al.  v.  Hawtbornb. 

(Supreme  Court  cf  CotoraOo.     June  80,  1880l) 

Burr  ox  JuDOMBBT— FLBAsnro. 

1.  Every  material  allegation  of  a  complaint  er 
answer,  not  ooatroverted,  must,  for  the  purposes 
of  the  action,  be  taken  as  true. 

8.  A  Judgment  rendered  without  obtaining  ]«• 
rlsdiotlon  of  the;  penoa  aiay  be  impeached  by  a 
proceeding  in  equitv,  or  by  answer  to  aa  aotwo, 
where  equitable  defenses  are  allowable. 

8.  An  allegation  of  merito  should  be  sttde  in 
a  complaint  or  answer  denying  the  validltT  Of  a 
Judgment  as  an  earnest  of  good  faith:  but  each 
allegation  is  not  essential  or  traTcrsabie. 

i.  The  rigid  rule  In  oommon-law  aetiona  that 
a  joint  plea  insuflloient  as  to  one  defeodaat  is  ia- 
sufficient  as  to  ail  is  not  ai^cable  to  an  equita- 
ble defense,  nnder  the  Colorado  Code  of  Frooeduze. 
Quare,  whether  a  judgment  rendered  against  sev- 
eral pwttes  msy  be  maintained  against  those  one 
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whom  juriBdlotilon  was  regrularly  otjtained,  when 
set  aside  as  to  otbers  for  want  of  Jtirisdiction. 
{Syllabus  by  the  Court.) 

Appeal  from   district  court,  Clear  Creek 
county. 
W.  T.  Hughes,  for  appellants. 

Elliott,  J.  From  the  abstract  of  record 
in  this  case  it  appears  that  the  action  was 
begun  by  appellee  as  plaintiff  in  th«  county 
court  in  1885  to  recover  the  balance  due 
upon  a  certain  other  judgmentrendered  in 
his  favor  in  the  same  court  in  187S.  To 
the  complaint  appellants,  as  defendants, 
filed  an  answer  containing  certain  denials, 
and  also  a  further  equitable  defense  or 
cross-complaint  verified.  The  cross-com- 
plaint is  in  the  nature  of  a  bill  in  equityto 
inii)each  a  ]ui1j?ment  for  want  of  Jurisdic- 
tion. Its  allegations  are  affirmative  both 
in  form  and  substance.  They  are  to  the 
effect  that  the  judgment  sued  upon  was 
rendered  by  the  county  court  of  Clear 
<^reek  county  upon  an  appeal  from  a  Jus- 
tice's court;  that  no  summons  was  served 
ui>on  Henry  Wilson  from  the  Justice's 
court;  that  he  did  not  appear  in  that 
court,  did  not  unite  In  the  appeal  to  the 
county  court,  and  never  appeared  In  the 
action,  either  in  person  or  by  attorney, 
and,  further,  that  the  entry  of  the  appear- 
ance of  Henry  Wilson  by  the  county  court 
was  unauthorized;  tniEit  Henry  Wilson 
was  not  served  with  process,  and  did  not 
appear  In  person  in  the  case  at  any  time; 
that  the  attorney  lor  David  R.  Wilson 
was  without  authority  to  appear  for  Hen- 
ry, and  in  fact  appeared  lor  David  R.  alone, 
so  that  the  judgment  of  the  county  court 
was  void  lor  want  of  Jurisdiction;  and 
that  the  coimty  court,  though  duly  re- 
quested in  apt  time  by  motion  supported 
by  affidavits  to  amend  the  record  so  as 
to  show  that  said  Henry  Wilson  was  not 
subject  to  its  jurisdiction,  refused  so  to  do. 
ITpon  these  and  other  pertinent  and 
amendatory  allege tinnn  added  by  leave  of 
the  court  excusing  delay  In  not  sooner 
seeking  relief  irom  the  judgmentsued  upon, 
defendants  demanded  "that  the  said  judg- 
ment be  vacated  and  annulled,  and  that 
the  plaintiff  be  enjoined  from  further  pro- 
ceedings thereon.  "  From  the  abstract  of 
the  record  before  us  It  furthei>  appears 
that  a  demurrer  upon  general  grounds, 
and  also  upon  the  ground  that  the  mat- 
ters set  forth  in  the  croHB-coniplaInt  were 
barre<l  by  the  statute  of  limitations,  was 
Interposed,  and  sustained  by  the  county 
court;  that  thereupon  an  appeal  wastak- 
en  to  the  district  court  of  Clear  Creek 
county,  in  which  court  the  demurrer  to 
the  cross-complaint  was  oveiTuled,  and 
leave  and  ample  time  were  given  to  plaln- 
tin  to  answer  the  same.  After  these  reci- 
tals the  abstract  of  record,  contains  the 
following  statement:  " December 2ii,  1886, 
no  answer  to  the  cross-complaint  having 
been  filed,  the  cause  came  on  fur  trial  up- 
on tlie  allegations  of  the  cross-complaint 
and  Its  amendments.  After  hearing  the 
evidence,  consisting  of  record  exemplifica- 
tions, the  court  adjudged  the  cross-com- 
plaint and  its  amendments  insTifllclen t, 
and  disniissed  the  same. "  The  defendants 
bring  this  appeal.  No  part  of  the  evi- 
dence or  of  the  record  exemptitlcations  ap- 


pear in  the  abstract  of  record.    The  only 

error  assigned  is  that  "  the  court  erred  in 
dismlsefng  the  cross-complaint  and  refus- 
ing the  relief  prayed  for. "  This  appeal  is 
governed  by  the  act  of  1886,  (Sess.  Laws, 
-350.)  Section  16  of  said  net  provides  that 
"the  cause  shall  be  submitted  to  the  su- 
preme court  upon  the  printed  abstract  of 
record  and  amended  abstracts,  as  herein- 
after provided,  and  no  transcript  of  record 
in  writing  shall  be  filed,  and  oo  costs  shall 
be  taxed  therefor  except  as  herein  pro- 
vided. "  In  construing  this  section  of  the 
statute,  this  court,  in  the  ease  of  South 
Boulder  Ditch  &  Reservoir  Co.  v.  Commun- 
ity Ditch  &  Reservoir  Co.,  8  Colo.  43».  8 
Pec.  Rep.  919,  said:  "The  review  of  the 
case  is  had  upon  the  printed  abstracts." 
The  same  rule  was  announced  in  Halsey  v. 
Darling,  13  Colo.  1,  21  Pac.  Rep.  913.  By 
overruling  the  demurrer,  the  district  court 
adjudged  the  equitable  defense  or  cross- 
complaint  sufficient  In  law  to  bar  the 
plaintiff  of  his  action,  at  least  as  to  one  of 
the  defendants.  The  plaintiff  having 
failed  to  answer  or  reply  to  the  cross- 
complalut,  every  material  allegation 
thereof  must,  "for  the  purposes  of  this  ac- 
tion, be  taken  as  true. "  This  rule  of  plead' 
Ing  Is  expressly  declared  by  the  Code  of 
Civil  Procedure  of  this  state,  and  is  sus- 
tained by  the  general  current  of  author- 
ity. Code  Colo.  §  71;  Pom.  Rem.  §  617} 
Crater  v.  McCormlck,  4  Colo.  196;  Tucker 
v.  Parks,  7  Colo.  62,  1  Pac.  Rep.  427;  Silvey 
V.  Neary,59  Cal.97 ;  Fergus  v.  Tinkham,  88 
111.407.  It  follows  from  the  foregoing  that, 
unless  there  was  fatal  error  in  overruling 
the  demurrer  to  thecross-complaint,— that 
is,  unless  said  cross-complaint  is  wholly 
insufflcient,  both  in  form  and  substance, 
for  any  purpose  whatever, — the  action  of 
the  court  in  dismissing  the  same  for  in- 
sufllclency  as  to  both  defendants  cannot  be 
sustained.  It  becomes  necessary,  there- 
fore, to  consider  whether  the  equitable  de- 
fense or  cross-complaint  as  pleaded  is  fa- 
tally defective,  or  whether  it  is  sufficient 
in  substance  as  an  answer  to  the  plain- 
tiff's action  upon  the  original  Judgment, 
either  in  whole  or  in  part.  Though  the 
authorities  are  somewhat  conflicting  upon 
questions  of  this  kind,  we  think  that  the 
better  doctrine  is  that  a  judgment  ren- 
dered without  obtaining  Jurisdiction  of 
the  person  maybe  impeached  and  set  aside 
by  a  proceeding  in  equity  for  that  pur- 
pose; that  In  such  proceeding  the  recitals 
of  the  record  will  not  be  taken  to  Import 
absolute  verity ;  and  also  that  an  action 
brought  upon  a  judgment  pronounced 
without  obtaining  jurisdiction  of  the  per- 
son of  the  defendant  may  be  defeated  by  a 
proper  answer,  under  a  system  of  proced- 
ure allowingequitabledefenses  to  be  inter- 
posed in  all  civil  actions.  To  warrant 
such  relief,  the  contradtctlon  of  the  record 
must  be  clearly  established ;  but  we  need 
not  discuss  the  kind  or  quantum  of  evi- 
dence required,  since,  in  this  case,  no  issue 
was  taken  on  the  cross-complaint.  Code 
Colo.  §§  59,  60;  Bliss.  Code  PI.  §  847; 
Freem.  Judgm.  §  495:  Marr  v.  Wetsel,  8 
Coh).  2;  Great  Western  Mln.  Co.  v.  Wood- 
mas  of  Alston  Mln.  Co.,  12  Colo.  46,  20  Pac. 
Rep.  771:  Thompson  v.  Whitman,  18  Wall. 
457;  Ridgeway  v.  Bank,  11  Humph.  588. 
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In  determining  whether  or  not  thecross- 
complaint  as  pleaded  is  Bufficlent,  it  be- 
comes necessary,  also,  to  consider  whether 
a  JDdi^ment  rendered  without  due  process 
oilaw,  and  without  jurisdiction  over  the 
person,  may  be  relieved  against  without 
any  showing  ol  merits  by  the  party  seek- 
ing such  relief.  Here,  again,  the  autliori- 
tles  are  in  conflict.  The  cross-complaint 
in  this  action  contains  no  allegation  that 
the  defendant  Henry  Wilson  was  not  lia- 
ble in  the  original  action  equally  with  the 
defendant  David  B.  Had  the  demurrer 
been  specially  interposed  and  sustained  for 
tlie  want  of  nuch  averment,  the  ruling 
would  not  have  been  erroneous.  The  ju- 
risdiction of  equity  should  not  be  invoked 
except  by  a  complaint  alleging  that  real 
injustice  has  been  or  is  likely  to  be  done. 
But  we  are  not  prepared  to  say  that  such 
averment  is  essential  or  traversable.  The 
showing  of  merits  should  not  be  required 
to  the  extent  of  compelling  a  party 
against  whom  a  judgment  has  been  ol>- 
tained,  without  jurisdiction  over  his  per- 
son, to  come  into  a  court  of  equity,  and 
assume  the  burden  of  disproving  his  lia- 
bility. On  the  contrary,  a  pjirty  thus  cir- 
cumstanced is  entitled  to  the  mainte- 
nance of  his  right  to  defend  against  such 
supposed  liability  in  an  action  whei-cin  his 
adversary  must  assume  the  burden  of 
proof.  This  distinction  is  important  in  all 
cases,  and  in  many  may  be  absolutely 
controlling.  The  allegation  of  merits, 
though  not  traversable,  may  very  properly 
be  required  as  an  earnest  of  good  faith 
from  the  party  seeking  relief  from  a  sup- 
posed unauthorized  judgment;  and  as  a 
rule,  under  our  system,  such  pleading  may 
be  required  to  be  verified.  If  a  pleading  be 
demurred  to  for  want  of  sucii  averment,  it 
may  be  dismissed,  unless  amended;  but  in 
this  case  the  absence  of  the  averment,  not 
having  been  made  a  ground  of  demurrer, 
did  not  Justify  the  dismissal  of  the  cross- 
complaint.  Freem.  Judgm.  §  498;  Rell  v. 
Williams,  1  Head,  229;  Ryan  v.  Boyd.  33 
Ark.  778;  Crawford  v.  White,  17  Iowa,  560. 

In  view  of  a  retrial  of  this  action,  it  is 
desirable  that  it  should  be  now  determined 
whether  or  not  the  equitable  defense  or 
cross-complaint  can  be  made  available  In 
favor  of  the  defendant  David  R.  Wilson, 
as  well  as  the  defendant  Henry.  The  au- 
thorities are  divided  upon  questions  of 
this  character.  It  has  been  frequently  as- 
serted that  a  judgment  is  an  entirety, 
and  if  void  against  one  defendant  is  void 
against  all.  On  the  other  hand,  it  has 
been  held  that  a  judgment  rendered 
agqinst  several  parties,  part  of  whom 
were  not  subject  to  the  jurisdiction  of  the 
court,  may  nevertheless  be  maintained 
against  those  overwhora  jurisdiction  was 
regularly  obtained.  But  in  cases  of  the 
latter  class  the  validity  of  the  judgment 
seems  to  depend  upon  the  circumstances  of 
the  particular  case,  such  astfacform  of  the 
judgment,  the  consideration  upon  which 
it  was  founded,  the  relation  of  the  parties 
defendant  to  each  other,  statutory  pro- 
visions, the  mode  in  which  relief  is  sought, 
and  the  like.  See  case  of  St.  John  v. 
Holmes,  32  Amer.  Dec.  G03,  together  with 
note  and  cases  appended  thereto.  From 
the  abstract  of  the  record  before  us  it  does 


not  appear  that  the  orlKloal  judgment 
was  in  any  manner  challenged  upon  this 
particular  ground;  and  the  abstract  is 
not  sufficiently  specific  to  enable  us  to  de- 
termine the  question  with  safety,  so  we 
shall  not  express  an  opinion  upon  the 
matter.  But  In  this  connection.  It  is 
proper  to  observe  that  it  it  should  be  de- 
termined on  a  retrial  that  the  matters  con- 
tained in  the  equitable  defense  are  suffi- 
cient as  to  Henry  Wilson,  but  not  as  to 
David  R.,  the  fact  that  Henry  pleaded  the 
defense  jointly  with  David,  instead  of 
pleading  separately,  will  not  defeat  Hen- 
ry's right  to  protection  against  the  orig- 
inal judgment.  The  rigid  rule  in  common- 
law  actions  announced  in  Deitsch  v.  Wig- 
gins, 1  Colo.  299,  that  a  joint  plea,  insuffi- 
cient as  to  one  defendant.  Is  insufficient  as 
to  all,  is  not  properly  applicable  to  an  an- 
swer in  chancery,  or  to  an  equitable  de- 
fense of  this  kind,  under  the  liberal  provis- 
ions of  our  Code  of  Procedure,  especially 
after  a  demtirrer,  not  interposed  upon 
such  ground,  has  been  overruled,  and  the 
privilege  of  amendment  passed  by.  Code 
Colo.  §§  59,  70,  77,443;  Story,  Eq.  PI.  §§  443, 
692;  Hugglns  v.  Building  Co.,  2  Atk.  44. 
The  plaintiff  not  having  made  answer  or 
reply  to  the  cross-complaint,  his  action 
should  have  been  dismissed,  at  least  as  to 
the  defendant  Henry  Wilson,  unless  said 
defendant  desired  to  have  the  case  heard 
for  the  purpose  of  obtaining  the  affirma- 
tive relief  sought  by  the  cross-complaint. 
The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 


HU.NT  et  &1.  V.  EORBKA  GuixH  Mi.s'.  Co. 

{Supreme  Court  of  Colorado.     June  18,  1890.) 

Appucatioxs  roK  Laxd  Patests — ^Advbhbe 
Ci.ALMS — Time  of  Filing. 

1.  An  action  in  support  of  an  adverse  claim 
filed  by  the  parties  in  possession  of  certain  min- 
ing premises  against  Vke  applicant  in  the  United 
States  land-offloe,  for  a  patent  for  the  same  prem- 
ises, is  brought  under  Rov.  St  U.  S.  S  2336,  pro- 
viding that,  when  an  adverse  claim  is  filed,  tho 
proceedings  relative  to  the  issuance  of  the  patent 
shall  be  stayed  until  the  controversy  is  settled  by 
a  courtof  com^tent  jurisdiction;  and  such  action 
(annot  bo  maintained  under  Civil  Code  Colo., 
S  257,  providing  that  any  person  in  possession  or 
land  may  bring  an  action  against  any  adverse 
claimant  to  have  his  title  determined. 

2.  The  adverse  claim  must  be  filed  within  60 
days  after  the  commencement  of  the  publication 
of  the  notice  of  application  for  the  patent,  as  re- 
quirc<d  by  Kov.  St  U.  S.  %  2825,  and  tho  action 
cannot  bo  maintained  when  the  adverse  claim  is 
not  filed  until  62  davs  after  the  commoncement  of 
such  publication,  though  it  runs  for  a  period  of 
(A  days,  10  weekly  insertions  being  necessary  to 
cover  the  60  days  of  publication  required  by  the 
statute. 

Commissioners*  decision.  Appeal  from 
district  court,  San  Juan  county. 

Civil  Code,  §  257,  provides  that  an  action 
may  be  brought  by  any  person  in  posses- 
sion of  real  property  against  any  per- 
son who  claims  an  estate  or  interest  there- 
in adverse  to  him  for  the  purpose  of  deter- 
mining such  adverscclaim  or  estate.  Kev. 
St.  U.  S.  §  2320,  provides  that,  where  an 
adverse  claim  to  the  issuance  of  a  patent 
for  mining  lands  is  filed  during  the  period  of 
publication  of  notice  of  application  for  tho 
patent,  all  proceedings  shall  be  stayed  un- 
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til  the  contrm'erBy  Is  settled  by  li  coutt  of 
competent  JurlBdlction. 

Hudson  <fir  Slnymaker,  for  appellants. 
Montague  &  Fitcb  and  Samuel  tSIessenfirer, 
for  appellee. 

Richmond.  C.  By  the  record  In  this  case 
It  appears  that  the  appellee,  defendant  be- 
low, on  the  26tb  day  of  October,  1885,  filed 
its  application  for  a  United  States  patent 
for  a  certain  mining  claim,  x>articular]y 
described  in  the  complaint,  called  "No 
Name  Lode, "  nnder  the  pro\i8ions  of  sec- 
tions 2325,  2326,  Rev.  St.  U.  S.  pp.  426,  427} 
that  notice  of  the  application,  by  direction 
of  the  n^ster  and  receiver  of  the  United 
States  land-office  at  Duran^^o,  Colo.,  wcw 
pablished  in  the  Animas  Forks  Pioneer, 
and  that  the  notice  first  appeared  in  the 
issue  of  said  newspaper  on  the  81st  day  of 
October,  1885,  and  appeared  in  each  and 
every  weekly  issue  of  said  newspaper  there- 
after, up  to  and  inclnding  the  2d  day 
of  January,  1886;  that  on  the  Ist  day  of 
January,  1886,  appellants,  plaintiffs  below, 
filed  their  adverse  to  the  application  of 
appellee  for  a  patent,  and  thereafter,  on 
the  27th  day  of  January,  1886,  Instituted 
this  action  to  support  such  adverse  filine. 
The  cause  was  tried  to  the  court,  and  the 
court  found  that  the  adverse  claim  was 
not  filed  within  the  time  allowed  by  law 
for  filing  adverse  claims,  and  therefore  dis- 
missed the  action,  at  plaintiffs'  cost.  To 
roverse  this  action  this  appeal  ia  prose- 
ented. 

The  question  for  our  determination  is, 
did  the  plaintiffs  file  their  adverse  claim 
within  the  time  allowed  bylaw?  if  not, 
can  they  maintain  their  action  ?  In  the 
brief  and  argument  appellants  take  the 
position  that,  whether  an  adverse  claim 
he  filed  In  the  land-ofiice  or  not,  atill  they 
are  entitled  to  maintain  their  suit  under 
section  257  of  the  Civil  Code.  The  com- 
plaint in  this  case  clearly  shows  the  cause 
of  action  which  the  pleader  Intended  to 
state.  No  one  can  read  it  and  fail  to  con- 
clude that  the  suit  was  brought  upon  an 
adverse  filing,  to  contest  defendant's  ap- 
plication for  patent  to  the  premises  In  con- 
troversy, and  that  the  purpose  of  the 
pleading  was  to  put  In  issue  and  try  the 
questions  which  by  section  2326,  Rev.  St. 
U.  S.,  are  submitted  tocourtsfor  adjudica- 
tion. The  language  of  the  complaint  is 
that  they  "  were  the  owners  of  and  in  po»- 
uesslon  of  certain  mining  premises  situate, 
lying,  and  being  in  Eureka  mining  district 
In  the  county  of  San  Juan,  Colo. ;  *  *  * 
that  tbesaid  premises  comprise  all  of  that 
certain  lode  mining  claim  that  is  known 
and  recorded  as  the  'Nameless  Lode;' 
that  the  defendant  claims  an  estate  or  in- 
terest In  and  to  said  premises,  and  all 
thereof,  adverse  to  that  of  plaintiffs ;  that 
defendant  has  made  application  at  the 
United  States  land-ofiice  at  Durango, 
Colo.,  for  a  patent  for  all  of  said  premises, 
claiming  in  said  application  to  be  theown- 
er  of  said  premises  under  the  name  of  the 
'No  Name  Lode;'  that  the  application 
for  the  patent  is  still  pending,  and  that 
the  plaintiffs  on  the  Ist  day  of  January, 
1886,  to  protect  their  title  and  right  of  pos- 
Hesslon  In  and  to  said  premises,  filed  In 
the  United  States  land-office  at  Durango, 


Colo.,  their  protest  and  adverse  claim 
against  the  Issuing  of  a  patent  for  said 
premises  to  defendant  or  other  person; 
that  this  unit  is  begun  In  support  of  the 
said  adverse  claim  of  the  plaintiffs. "  The 
above  is  all  of  the  complaJnt  necessary  for 
us  to  recite  to  Indicate  unmistakably  the 
purpose  and  object  of  the  action.  To  per- 
mit the  plaintiff,  after  the  trlat  of  the 
cause,  to  assume  altogether  another  and 
a  different  object,  would  be  in  violation  of 
every  rule  of  pleading.  The  aUegations 
in  the  complaint  determine  the  character 
and  object  of  the  action.  Becker  v.  Pugh, 
9  Colo.  689,  IS  Pac.  Rep.  906;  Miuiag  Co. 
V.  Kirtley,  12  Colo.  410,  21  Pac.  Rep.  492. 

The  plaintiffs  having  elected  to  proceed 
under  the  provisions  of  the  section  above 
referred  to,  the  next  and  only  remaining 
inquiry  is,  did  tbey  bring  themselves  with- 
in the  provisions  of  those  sections?  It  is 
admitted  by  the  complaint  and  in  the 
argument  of  appellants  that  the  appellee 
made  its  application  for  the  patent  on  the 
26tb  day  of  October,  1885,  tmd  that,  pursu- 
ant to  the  order  of  the  register  and  receiver 
of  the  United  States  land-office,  notice  of 
this  application  was  published  on  the 
Slst  day  of  October,  1885,  and  that  the  ap- 
pellants did  not  locate  the  claim  and  file 
the  adverse  until  the  Ist  day  of  January, . 
1886.  Section  2325  provides  that,  upon  fil- 
ing an  application  for  a  patent  lor  land, 
the  register  of  the  land-office  "shall  pub- 
lish a  notice  that  such  application  has 
been  made,  for  the  period  of  60  days,  in  a 
newspaper  to  be  by  him  designated  as 
published  nearest  to  such  claim,  and  he 
shall  also  post  such  notice  in  his  office  for 
the  same  period  •  •  •  At  the  expira- 
tion of  the  sixty  days  of  publication,  the 
claimantshall  filehls  affidavit  •  •  •  in 
a  conspicuous  place  on  the  claim  during 
such  period  of  publication.  If  no  adverse 
claim  shall  have  been  filed  with  the  regis- 
ter and  the  receiver  of  the  proper  land- 
office,  at  the  expiration  of  the  sUty  days 
of  publication  it  shall  be  assumed  that 
the  applicant  is  entitled  to  a  patent  upon 
the  payment  to  the  proper  officer  of  $5  per 
acre,  and  that  no  adverse  claim  exists, 
and  thereafter  no  objection  from  third 
parties  to  the  issuance  of  tiie  patent  shall 
be  heard,  except  it  be  shown  that  the  ap- 
plicant has  failed  to  comply  with  the 
terms  of  this  chapter. " 

In  Wight  V.  Dubois,  21  Fed.  Rep.  698, 
Judge  BuRWBR,  adopting  the  construc- 
tion of  these  provisions  announced  by 
Judge  Hallett  in  the  same  case,  sums  up 
in  brief  his  conclusions,  (page  696,)  as 
follows :  "  (1)  The  government,  as  a  land- 
owner, offers  Its  lands  for  sale  upon  cer- 
tain prescribed  conditions,  compliance 
with  which  is  a  matter  of  settlement  be- 
tween the  owner  and  the  purchaser  alone, 
and  with  which  no  stranger  to  the  title 
can  interfere.  (2)  Publication  of  notice  is 
process  bringing  all  adverse  claimants  in- 
to court,  and, if  no  adverse  claims  are  pre- 
sented, it  is  conclusively  presumed  that 
none  exist,  and  that  no  third  parties  have 
any  rights  or  equities  in  the  land.  (3) 
Thereafter  the  only  right  or  privilege  re- 
maining to  any  third  parties  is  that  of 
protest  or  objection  filed  with  the  land 
department,  and  cognizable  only  tbwe; 
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If  snatained  by  the  department,  the  pno- 
ceedinsra had  by  the  appllcantareaetaside; 
If  overrnled,  the  protestant  or  objector  is 
wlthuat  further  right  or  remedy. " 

Accepting  the  above  concluslone  of  the 
learned  judge  ae  being:  tlie  correct  interpre- 
tation of  theBtatute.it  follows  that,  unless 
the  appellants  have  brought  themselves 
*1thin  the  provision  of  the  law  by  filing 
their  adverse  claim  within  the  60  days  pro- 
vided for  the  publication  of  notice,  the  ac- 
tion of  the  court  In  dismissing  the  com- 
glaint  must  be  sustained.  It  is  contended 
y  appellants  that  because  this  notice  wa* 
published  first  on  the  3lst  day  of  October, 

1885,  and  last  on  the  2d  day  of  January, 

1886,  and  their  adverse  claim  was  tiled  on 
January  1, 1886,  the  adverse  was  duly  filed 
within  the  period  of  time  prescribed  by 
law.  In  other  words,  appellants  claim 
that  they  have  62  days  within  which  to 
file  their  adverse.  This  very  question  has 
received  the  consideration  of  the  honorable 
sei-retary  of  the  interior  in  Miner  v.  Marri- 
ott, 10  Copps,  I^-and  Own.  339.  He  held 
•that,  notwithstanding  the  fact  that  the 
regulations  of  the  department  require  10 
weekly  publications  of  such  notice,  mak- 
ing 63  days  between  the  first  and  last  pub- 
lication, yet,  nevertheless,  the  adverse 
claim  must  be  filed  within  80  days,  as  pro- 
vided by  the  statute.  In  arriving  at  this 
conclusion,  the  honorable  secretary  says 
that  "nine  issues  of  a  weekly  paper  would 
not  cover  the  required  period.  It  is  true 
that  the  tenth  Insertion  carries  the  publi- 
cation 8  days  beyond  the  legally  required 
60  days,  .vet  for  the  purpose  of  meeting  the 
requirement  oflawlO  insertions  are  in  fact 
necessary,  since  the  continuity  for  60  days 
can  be  preserved  only  by  the  tenth  publi- 
cation, which  falls  on  the  sixty-third  day 
after  the  first.  It  is  also  true  that  the 
applicant  cannot  proceed  to  complete  his 
entry  until  after  the  tenth  publication,  but 
this  is  because  it  Is  essential  as  proof  of  60 
days'  publication.  These  reasons  do  not 
apply  to  an  adverse  claimant,  and  his 
acts  are  not  controlled  thereby.  He  has 
the  plain  letter  of  the  law  for  his  guide. 
His  course  Is  clear,  and  his  duty  plain.  He 
has  60  days,  on  any  one  of  which  he 
may  file  his  adverse  claim;  if  he  falls  to 
file  within  the  60  days  of  publication  pre- 
scribed by  the  law,  he  is  barred.  Before 
either  party  can  recover  in  an 'adverse' 
mining  suit,  he  must  show  a  compliance 
with  the  statutes,  state  and  federal,  and 
local  miners'  rules  and  regulations  relat- 
ing to  the  location  of  mining  claims." 
Becker  v.  Pugh,  supra. 

We  ar«  not  without  authority  in  our 
own  court  to  support  tl>e  conclusions  of 
the  court  below.  In  Mining  Co.  v.  KIrtley, 
supra,  this  court  held  that  "an  allegation 
in  the  complaint,  in  an  action  for  the  re- 
covery of  possession  of  a  mining  claim, 
that  the  action  is  brought  in  support  of 
adverse  claims,  must  be  regarded  ns  deter- 
mining the  character  and  oljjcct  of  the  ac- 
tion, viz.,  to  establish  plaintiff's  right  to 
possession  by  reason  of  a  valid  location 
thereof  under  the  adverse  claims  in  sup- 
port of  which  the  action  is  brought,  and 
+o  stay  defendant's  proceedings  under  his 
application  for  a  patent  until  the  right 
under  his  adverse  claims  may  be  adjudi- 


cated. It  therefore  becomea  a  material 
question  whether  the  requirements  of  the 
statute  in  relation  to  filing  such  claims 
have  been  compiled  with,  and  an  allega^ 
tion  In  the  answer  that  defendant's  right 
to  a  patent  was  not  adveraed  by  a  claim 
under  wliich  plaintiff  claims  the  right  of 
possession  of4he  premises  In  controversy 
presents  a  good  defense."  Quoting  farther 
from  this  opinion,  at  page  415,  (21  Pac. 
Rep.  494,)  after  citing  the  statute,  the 
court  Bays :  "  By  these  provisions  of  the 
statute,  the  filing  of  an  adverse  claim  is 
made  the  firet  step  to  be  taken  in  proceed- 
ings tor  determining  the  right  of  posses- 
sion and  title  under  a  valid  location  for 
the  purpose  of  establishing  the  right  to  a 
'  patent,  and  upon  taking  this  step  the  is- 
suance of  a  patent  is  stayed  until  such  right 
has  been  determined,  or  has  been  waived  by 
the  party  filing  such  adverse  claioi.  That 
a  party  who  commences  an  action  under 
the  statute  to  determine  such  right  of  pos- 
session must  stand  or  fall  by  the  rights 
which  he  has  asserted  lu  his  adverse  claim 
seems  evident  from  the  requirement  of  the 
statute  that  the  nature,  boundaries,  and 
extent  of  such  adverse  claim  must  be 
shown  by  the  adverse  claim  filed.  "  In  the 
Eureka  Case,  4  Sawy.  302,  Justice  Field 
uses  this  language :  "When  one  is  seek- 
ing a  patent  for  his  mining  location,  and 
gives  proper  notice  of  the  fact  as  therein 
prescribed,  any  other  claimant  of  an  un- 
patented location  objecting  to  the  patent 
of  the  claim,  either  on  account  of  its  ex- 
tent or  form,  or  because  of  asserted  prior 
location,  must  come  forward  with  his  ob- 
jections, and  present  them,  or  he  will  aft- 
erwards be  precluded  from  objecting  to 
the  Issue  of  the  patent. "  Appellants  cite 
in  support  of  their  position  Decker  v. 
Mylee,  4  Colo.  558.  The  conclusion  of  the 
court  in  that  case  was  based  upon  a  sec- 
tion of  law  which  required  a  notice  to  be 
published  once  a  week  for  three  consecutive 
weeks;  consequently  it  Is  not  in  point. 
Other  cases  cited  are  not  upon  similar  pro- 
visions; therefore  do  not  apply.  The 
number  of  publications  is  not  provided 
for  by  the  provisions  of  the  United  States 
law.  By  no  system  of  computation  can 
we  arrive  at  any  other  conclusion  than 
that  the  full  time  required  by  the  statute 
had  expired  before  plaintiff's  adverseclalm 
wasflled.  "A distinction, however, is  made 
between  statutes  requiring  publication  for 
a  certain  period  of  time  in  what  manner 
soever  such  period  is  denominated,  and 
those  reqairing  the  insertion  of  the  notice 
a  certain  number  of  times  in  a  newspaper, 
where  the  continuance  of  the  publication 
will  be  determined  by  the  number  of  regu- 
lar Issues  within  a  given  time."  Wade, 
Notice,  §  1077.  The  time  for  filing  an  ad- 
verse can  no  more  beextended  than  can  be 
the  time  for  commencing  action  after  fil- 
ing such  adverse,  and  it  cannot  be  said 
tha*  the  plat  and  notice  required  to  be 
posted  ontheclalm  must  remain  so  posted 
tor  a  longer  period  than  60  days.  The 
publication  is  made  by  posting  a  notice  in 
the  office  of  the  register  and  receiver,  up- 
on the  claim,  and  publishing  in  a  newspa- 
per for  the  period  of  60  days.  Failure  to 
do  either  would  not  be  a  compliance  with 
the  statute,  but,  as  in  this  case,  doing  all 
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in  the  manner  directed  will  defeat  an  ad- 
verse claimant,  who  falla  to  file  the  ad- 
verse within  the  period  ol  60  days.  Onr 
conclUBlon,  therefore.  Is  that,  the  plaintiffs 
having  failed  to  file  their  adverse  in  the 
United  States  land-offlce  within  the  time 
prescribed  by  the  statute,  the  court  was 
Justified  In  dismissing  the  complaint.  The 
)nd(cment  should  be  affirmed. 

Pattisun  and  Bked,  OC.,  concur. 

Per  Curiam.  For  the  reasoiui  stated  in 
the  foregoing  opinion  the  judgment  is  ai- 
flrmed. 

Hayt.  J.,  having  presided  at  the  trial 
bdow.dld  not  participate  in  this  decision. 


Brooks  et  al.  v.  People. 

(Supreme  Court  of  Colorado.    June  18,  1890.) 

CoNSTiTCilONAii  Law — Subject  in  Tituc  or  Act 
— ^Flace  of  Impkisosuent. 

1.  Gen.  St  Colo,  g  2694,  which  provides  that 
"all  persona  who  shall  hereafter  be  convicted, 
•  •  *  where  the  punishment  is  Imprisonment 
for  a  period  of  time  exceeding  six  months,  shall 
be  imprisoned  in  the  penitentiary, "  Is  void  under 
Const  Colo,  art  5,  i  21,  as  tlie  subject  is  not 
elearly  expressed  in  tiie  title  of  the  act  in  which 
it  occurs,  namely,  "An  act  to  provide  for  the 
maintenance,  government,  and  police  of  the  pen- 
itentiary, also  the  mode  of  appointing  officers, 
and  fixing  the  salary  of  the  same,  and  to  repeal 
several  acts  relating  thereto. " 

3.  A  person  convicted  of  conspiracy  to  de- 
fraud, under  Oen.  St.  Colo.  188S,  §  811,  which  does 
not  pre8crit>e  the  place  of  imprisonment,  was  ille- 
gally sentenced  to  confinement  in  the  penitentiary 
instead  of  the  county  jail,  since,  where  criminal 
statutes  admit  of  two  constructions,  that  is  to  be 
prefen'ed  which  is  most  favorable  to  defendant 

Error  to  criminal  court,  Poeblo  county. 

The  record  in  this  case  shows  that  the 
plaintiffs  in  error  were  Jointly  indicted  In 
the  criminal  court  of  Pueblo  county  for 
conspiracy  to  defraud  the  Washington  Life 
Insurance  Company,  and  that  to  such  in- 
dictment they  each  entered  a  plea  of  guilty ; 
that  upon  such  plea  the  court  sentenced 
the  defendants  to  imprisonment  in  the 
state  penitentiary  for  a  term  of  two  years 
each,  which  sentence  they  are  now  nnderw 
going.  The  errors  assigned  all  go  to  the 
jurisdiction  of  the  court,  upon  such  plea  of 
guilty,  to  sentence  to  imprisonment  in  the 
penitentiary. 

Charles  &  Smith,  tor  plaintiffs  in  error. 
S.  \V.  Jones,  Atty.Gen.,and  H.  Rtddell.ior 
the  People. 

Hayt,  J.,  {after  stating  the  facts  as 
above.)  The  statute  under  which  the  in- 
dictment in  this  case  is  framed  re&ds  as 
follows:  "If  any  two  or  more  persons 
shall  conspire  or  agree,  falsely  and  mali- 
ciously, to  charge  or  Indict,  or  cause  or  pro- 
cure to  he  charged  or  indicted,  any  person 
for  any  criminal  offense,  or  shall  agree,  con- 
spire, or  co-operate  to  do,  or  to  aid  in  do- 
ing, any  other  unlawful  act,  each  of  the 
persons  so  offending  shall  on  conviction 
•be  fined  in  any  sumnotexceedlngonethou- 
sand  dollars,  and  imprisoned  not  less 
than  three  months  nor  exceedmg  two 
years. "  Section  811,  Gen.  St.  1883.  in  this 
state,  two  places  are  renorted  to  lor  tlie 


confinement  of  offenders  against  the  stat« 
laws,  to-wit,  the  state  penitentiary,  and 
the  county  jail  of  the  proper  county.  The 
penitentiary  has  long  been  recogn^ed  as 
the  proper  place  for  the  incarceration  of 
those  convicted  of  ti»e  graver  offenses  only, 
while  the  county  jails  have  been  utilized 
for  the  confinement  of  those  convicted  of 
minor  offenses,  and  confinement  in  the  pen- 
itentiary has  always  been  regarded  as 
more  severe  than  confinement  in  a  county 
jail,  on  account  of  the  disgrace  and  re- 
proach attached  to  confinement  in  an  in- 
stitution thus  set  apart  as  a  place  for  the 
incarceration  of  the  more  deprtrved  and 
infamous  classes  of  offenders;  and  under 
our  constitution  the  teat  by  which  to  de- 
termine whether  an  offense  less  than 
capital  shall  be  deemed  a  felony  or  a 
misdemeanor  is  made  to  depend  upon 
whether  the  same  Is  punishable  by  impris- 
onment in  the  penitentiary  or  in  the  coun- 
ty jail.  And  by  statute  the  consequences 
resulldng  from  a  conviction  of  a  felony  are 
made  much  more  serious  than  those  aris- 
ing from  a  conviction  of  a  misdemeanor. 
Article  18,  §  4,  (^onst.;  aections  M3,  944, 
Gen.  St.  The  number  of  peremptory  chal- 
lenges to  which  a  defendant  may  be  enti- 
tled in  a  given  case  is  also  made  to  depend 
upon  whether  the  charge  preferred  against 
him  amounts  to  a  felony,  or  Is  a  misde- 
meanor only.  It  will  thus  be  seen  that 
the  distinction  between  the  two  grades  of 
offenses  Is  important,  for  many  reasons. 
It  will  be  noticed  that  the  statute  upon 
which  this  prosecution  is  based  is  silenc  in 
reference  to  the  place  of  confinement ;  and, 
trnless  some  other  act  can  be  found  mak- 
ing the  offense  a  felony.  It  is  dear  that  a 
conviction  will  only  auttaoriae  a  confina- 
raent  in  that  institution  considered  the 
less  penal,  to-wit,  the  county  jail.  This  is 
In  accordance  with  a  fundamental  rule 
governing  the  construction  of  criminal 
statutes,  which  requires  that,  in  case  the 
statute  admits  equally  of  two  construc- 
tions, that  which  is  the  more  favorable  to 
the  defendant  is  to  be  pretened ;  and  when 
the  Btatnte  is  silent  as  td  the  place  of  im- 
prisonment, there  belngcounty  jails  for  par- 
sons convicted  of  misdemeanors,  and  a 
penitentiary  for  those  guilty  of  higher 
crimes,  the  former,  rendering  the  punish- 
ment less  severe,  must  be  selected.  Horner 
v.  State,  1  Or.  269 ;  St.  Louis  v.  Goebel,  82 
Mo.  295;  End.  Interp.  St.  456. 

In  imposing  the  sentence  in  the  case  at 
bar,  the  criminal  court,  no  doubt,  had  in 
mind  the  following  provision,  to  be  t<Mind 
in  section  2594  of  the  General  Statutes  of 
this  state:  "All  persons  who  shall  here- 
after be  convicted  of  any  crime  under  the 
laws  of  this  state,  or  have  been  heretofore 
convicted  under  the  laws  of  this  state,  or 
of  the  territory  of  Colorado.  whei*e  the 
punishment  is  imprisonment  tor  a  period 
of  time  exceeding  six  months,  shailbe  im- 
prisoned in  the  penitentiary;  and  allcourtB 
In  which  such  conviction  shall  be  had, 
shall  give  judgment  accordtngly. "  An  ex- 
amination of  our  statutes  will  show  that 
many  offenses  may  fall  within  the  terms 
of  the  above  provision;  for,  while  It  is  un- 
doubtedly true  that  the  place  of  confine- 
ment, whether  in  the  penitentiary  or  the 
county  Jail,  Is  usually  specified  in  onr  Crtin- 
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Inal  Code  In  connection  -with  the  offenae. 
In  some  instances, -wherea  term  otlniprlBon- 
ment  exceeding  six  montlia  may  be  im- 
posed for  crime,  the  Criminal  Code  Is  silent 
In  reference  to  the  place  of  Incarceration. 
Among  other  cases  in  which  this  silence  is 
noticeable,  the  following  may  be  men- 
tioned: Section  799,  fixing  imprisonment 
for  resisting  anoflBcer,  In  certain  instances, 
for  a  term  not  exceeding  one  year ;  and  the 
same  section  an thorizes  like  imprisonment 
for  any  wanton  beating  of  any  person  by 
an  o£Bcer  under  color  of  such  officer's  com- 
mission. Section  854  authorizes  a  sen- 
tence of  confinement,  for  aterm  not  exceed- 
ing 12  months,  In  case  of  a  conviction  for 
procuring  liquor  for  an  habitual  drunkard, 
knowing  him  to  be  such.  Section  866  pro- 
hibits the  emitting  of  any  bill  of  credit, 
or  any  Instrument  of  writing  to  be  used  as 
a  general  circulating  medium  in  lieu  of 
money,  without  a  special  leave  from  the 
legislative  as.sembly,  and  fixes  the  punish- 
ment for  the  violation  thereof  by  fine  not 
«xceeding  $500,  or  imprisonment  not  ex- 
•ceedlng  one  year.  Section  898  makes  it  an 
«tfenHe  punishable  by  a  fine  of  not  exceed- 
ing ?1,000,  or  imprisonment  not  exceeding 
one  year,  or  both,  for  any  employe  of  a 
telegraph  company,  or  any  other  person, 
to  wllllully  divulge  the  contents  of  any 
telegram.  By  section  910  a  fine  or  impris- 
onment of  not  more  than  one  year  is  pro- 
vided for  dlstarbtng  land  marks  or  loca- 
tion stakes.  And  by  section  917  It  Is  pro- 
Tided  that,  if  any  person  shall  maliciously 
use  the  name  of  another,  without  his  au- 
thority. In  advertising  any  property  or 
baslnesBupon  any  natural  scenery,  that  he 
shall,  on  conviction,  be  punished  by  a  fine, 
or  imprisonment  not  to  exceed  one  year. 
If,  therefore,  the  provisions  in  reference  to 
the  place  of  confinement  to  be  found  In 
section  2594  of  the  Greneral  Satutes  is  in 
force,  it  has  the  effect  of  raising  many 
offenses  to  the  grade  of  felonies  that  would 
otherwise  be  held  to  be  misdemeanors,  and 
punished  only  aa  such. 

We  are  constrained  to  hold,  however, 
that  the  provision  quoted  from  section  2!)94 
was  never  constitutionally  enacted  by  the 
legislature.  The  following  is  the  title  to 
the  act  In  which  said  section  Is  to  be 
found  :  "An  act  to  provide  for  the  main- 
tenance, government,  and  police  of  the 
penitentiary,  also  the  mode  of  appoint- 
ing officers,  and  fixing  the  salary  of  the 
same,  and  to  repeal  several  acts  relating 
thereto."  It  requires  no  ai^ument  to 
show  that  a  provision  making  certain 
offenses  felonies,  punishable  by  confine- 
ment in  the  penitentiary,  that  otherwise 
would  be  considered  and  punished  as  mis- 
demeanors, deals  with  a  subject  not  clear- 
ly expressed  in  the  foregoing  title,  and 
that  such  legislation  falls  within  the  Inhi- 
bition of  section  21,  art.  5,  of  our  state 
ronstltutlon,  and  is  therefore  void.  This 
constitutional  provision  has  recently  re- 
ceived such  a  full  consideration  from  this 
court  in  Be  Breene,  ante,  3,  (decided  at 
this  term,)  that  we  shall  rest  content  with 
quoting  the  following  from  the  opinion  in 
that  case:  "The  matter  covered  by  legis- 
lation Isto  be  'clearly,'  not  'dubiously '  or 
'  obscurely,'  indicated  by  the  title.  Its  re- 
lation to  the  subject  moat  not  rest  upon  a 


merely  possible  or  doubtful  inference.  The 
connection  must  be  so  obvious  as  that  in- 
genious reasoning,  aided  by  superior  rhet- 
oric, will  not  be  necessary  to  reveal  It. 
Such  connection  should  be  within  the 
comprehension  of  the  ordinary  Intellect,  aa 
well  as  the  trained  legal  mind. "  The  pro- 
vision changing  the  place  of  confinement 
of  persons  convicted  of  crimes,  in  certain 
instances,  from  the  county  Jail  to  the 
state  penitentiary,  and  thereby  raiafng 
the  grade  of  many  offenses  from  misde- 
meanors to  felonies.  Is  certainly  not  in  any 
way  indicated  by  the  title  of  the  act  in 
which  it  is  found.  If  it  has  any  relation 
whatever  to  the  subject,  it  must  be  to  that 
portion  expressed  In  the  clause, "the main- 
tenance, government,  and  police  of  the 
penitentiary;"  and,  if  such  connection  be 
supposed,  it  will  be  found  to  rest  upon  in- 
ference so  doubtful  in  character  as  to  re- 
quire the  most  artful  reasoning  to  reveal 
It  to  the  understanding  of  the  average  in- 
tellect. We  are,  therefore,  of  the  opinion 
that  the  constitutionality  of  the  act  can- 
not be  maintained.  Consequently  the  au- 
thority of  the  criminal  court  to  sentence 
the  defendants  to  the  state  penitentiary 
must  be  determined  by  the  terras  of  section 
811,  defining  indictable  conspiracies,  with- 
out reference  to  the  provisions  of  said  sec- 
tion 2.'iU4.  By  said  section  811,  authority 
to  fine  and  Imprison  persons  found  guilty 
of  such  conspiracies  is  expressly  given,  but 
the  act  Is  silent  as  to  the  place  of  confine- 
ment. Under  such  clrcumstaucea  the 
court  was  only  authorized  to  sentence  the 
defendants  to  confinement  in  the  county 
jail  of  the  proper  county.  Therefore  the 
presen  t  ]  udgnient,  req  airing  the  defendants 
to  be  confined  in  the  penitentiary,  must  be 
reversed. 

It  is  urged  in  argument  that,  aatbeerror 
is  in  the  sentence  only,  this  court  haa  no 
power,  under  existing  statutes,  either  to 
pronounce  the  proper  sentence,  or  to  re- 
mand the  cause  for  the  purpose  of  having 
the  correction  made  by  the  trial  court. 
We  deem  it,  however,  unnecessary  to  de- 
termine these  questions  in  this  case. 

As  thedefendant  Sarah  J.Brooks  hasre- 
cently  been  pardoned  by  the  executive,  no 
further  order  in  reference  to  her  is  neces- 
sary. As  the  defendant  B.Herbert  Brooks 
has  already  served  one  year  in  the  peni- 
tentiary under  the  judgment  of  the  court 
below,  wo  think  he  has  been  punished 
sufficiently,  and  he  will,  therefore,  be  dis- 
charged.   Reversed. 


Wehdling  Cattle  &  Land  Co.  v.  Wood- 
burn. 

^Sv/preme  Court  of  Colorado.    June  13, 1890.) 

Rbvibw — ^Wbiqht  of  Evidexob. 

Whero  tlie  evidence  was  conflictliur,  and 

the  findings  of  the  trial  court  were  not  mamfestJy 

against  the  weight  thereof,  the  judgment  will  not 

be  disturbed. 

Commissioners'  decision.  Appeal  from 
superior  court  of  Denver. 

T.  D.  W.  Youley  and  I.  N.  Stevena,  for 
appellant.    Coe  &  Freeman,  tor  appellee. 

RiCBMOND,  C.  In  this  action,  plaintiff, 
appellee  herein,  seeks  to  recover  the  sum 
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of  115,000,  with  Interest  thereon  from  the 
1st  day  of  October,  1886,  balance  doe  as 
purchase  price  of  an  undivided  one-half  in- 
terest in  certain  cattle,  horses,  ranch, 
water-rights,  and  Improvements.  The 
complaint  alleges  that  on  or  abonttfae  9th 
day  of  April,  A.  D.  1886,  the  plaintiff  sold 
and  delivered  to  the  defendant  all  hiB  un- 
divided one-half  interest  in  and  to  all  of 
the  cattle  bronded  O.  K.  and  I  O  17,  and 
all  horses  branded  O.  K.  nn  the  left  hip, 
also  his  Interest  in  and  to  the  O.  K.  ranch, 
In  Mora  connty,  N.  M.,  with  all  water- 
rights  nnd  ImpruvemraitB  thereon,  at  an 
agreed  price  of  380,000;  that  defendant 
promised  to  pay  therefor  the  som  of  f  15,- 
000  on  the  Ist  day  of  July,  A.  D.  1886,  and 
315.000  on  the  Isfc  day  of  October,  A.  D. 
1886;  that  defendant  paid  the  enni  of  $15,- 
000  on  the  1st  day  of  July;  and  that,  al- 
though plaintiff  demanded  on  the  Ist  of 
October,  1888.  the  further  sum  of  $15,000, 
defendant  refused  and  failed  to  pay  the 
same.  By  the  answer  to  this  complaint, 
defendant  alleges  that  the  sole  and  only 
consideration  of  the  Haid  330,000  was  a  cer- 
tain contract  entered  into  between  the 
plaintiff  and  defendant  on  the  9th  day  of 
April,  lS8fi,  wherein  and  whereby.  In  con- 
sideration of  the  sum  of  380,000,  315,000 
thereof  to  be  paid  by  defendant  to  said 
plaintiff  on  the  1st  day  of  July,  1886.  and 
the  balance  of  said  sum  of  330.0O0  to  be 
paid  October  1, 1886,  the  plaintiff  agreed 
to  sell  and  deliver  his  undivided  one-half 
Interest  In  all  cattle  bearing  the  O.  K.  and 
the  I  O  U  brands,  and  all  horses  branded 
O.  K.  on  the  left  hip.  then  belouRlng  to  the 
firm  of  Maulding  &  Woodbum,  of  Mora 
county,  N.  M.,  also  the  ranch  known  as 
the  "O.  K.  Ranch,"  situateln  said  county. 
New  Mexico,  together  with  two  or  more 
claims  of  water-rights ;  that  said  first  in- 
stallment of  315,000  was  duly  paid;  and 
that  it  was  further  understood  and  agreed 
bet'9t'een  the  parties  that  the  plaintiff 
should,  on  or  before  the  maturity  of  pay- 
ment of  the  last  315,000,  execute  and  de- 
liver to  defendant  a  deed  for  said  ranch 
and  water-rights,  and  that  the  said  cattle 
should  number  at  lea«t  as  many  as  1,500, 
and  said  horses  should  number  at  least  18 
bead,  and  that  said  plaintiff  would,  on  or 
before  the  maturity  of  the  said  last  315,- 
000,  furnish  to  said  defendant  the  tally  of 
said  cattle,  and  would,  on  or  before  the 
maturity  of  the  said  last  payment,  deliver 
to  the  defendant  the  number  of  1,500  head 
of  cattle,  upon  the  said  ranch;  that  the 
plaintiff  lias  not  made  or  executed  the 
deed  of  conveyance  or  other  title  to  the 
ranch  and  water-rights,  but  has  wholly 
refused  to  deliver  said  tally,  and  did  not 
deliver  to  the  defendant  1,500  bead  of  cat- 
tie,  but  only  delivered  1,000  head.  Plain- 
tiff replies,  specifically  denying  the  mat- 
ters contained  in  the  answer. 

The  sole  issue  presented  in  the  court  be- 
low was  whether  or  not  the  plaintiff  had 
contracted  to  make  the  deed  of  convey- 
ance of  the  ranch,  with  the  water-rights, 
and  to  deliver  1,500  or  more  head  of  cattle, 
and  18  head  of  horses,  and  to  tally  the  cat- 
tle before  the  last  payment.  The  cause 
was  tried  to  the  court,  and  the  flndlngs  of 
the  court  were  favorable  to  the  plaintiff. 
Upon  the  findings,  Judgment  was  rendered 


In  favor  of  plaintiff  and  against  defendant 
for  the  sum  of  315,000  and  3S75  interest. 
To  reverse  this  Judgment,  defendant  prose- 
cutes this  appeal.  The  arguments  of  both 
parties  are  addressed  exclusively  to  the  la- 
sue  asabove  set  forth,  and  appellant  urges 
thatthe  evidencedoes  not  support  the  find- 
ings. The  plaintiff  contends  that,  at  the 
time  of  the  contract  of  purchase,  be  sold 
the  cattle  upon  the  range  by  the  brandH, 
and  only  such  interest  as  he  had  in  the 
ranch  and  water-rights,  which  was  that 
of  a  squatter's  Interest. 

It  is  wholly  unnecessary  for  us  to  incor- 
porate into  this  opinion  a  lengthy  ab- 
stract of  the  testimony.  The  rule  of  this 
Courtis:  "Where  the  evidence  is  conflict- 
ing, and  the  findings  of  the  trial  court  are 
not  manifestly  against  the  weight  of  the 
evidence,  the  Judgment  will  not  be  dis- 
turbed." Uilman  v.  McOormic,  12  Colo. 
553,  21  Pac.  Rep.  716.  A  careful  review  of 
the  evidence  satisfles  us  that  there  was 
sufiiclent  proof  to  warrant  the  findings  of 
the  court.  On  the  part  of  plnlntift,  writ- 
ten and  oral  proof  was  introduced.  The 
first  exhibit  Is  in  the  figures  and  words 
following:  "Denver,  Colo.,  AprU  14,1886. 
It  is  hereby  agreed  by  and  between  T.  F. 
Maulding  and  the  Wendling  Cattle  and 
Lnnd  Co.  that  T.  F.  Maulding  ahall  pur- 
chase for  said  company,  of  John  K. 
Woodbum,  his  (Woodbum's)  undivided 
half  Interest  in  the  Maulding  &  Woodbum 
Cattle  and  Ranch  Property,  situated  In 
Mora,  New  Mexico,  including  all  of  said 
Woodbnrn's  said  interest  in  the  O.  K. 
brand,  at  a  cost  not  exceeding  thirty  thou- 
sand dollars,  and  on  the  following  terms, 
to- wit,  fifteen  thousand  dollars  to  he  paid 
by  the  said  Wendling  Cattle  &  Land  Com- 
pany on  the  first  day  of  July,  1886,  and  fif- 
teen thousand  on  the  first  day  of  October, 
1886.  T.  F.  Maulding.  By  E.  P.  Lamb, 
President  of  Wendling  Cattle  &Land  Com- 
pany. [Corporate  seal  of  the  Wendling 
Cattle  and  Land  Company.]  Attest:  S. 
S.  Smythk,  Secretary."  Maulding  testi- 
fies that,  in  pursuance  of  the  above  paper, 
he  purchased  Woodbum's  undivided  one- 
half  Interest  for  330,000,  and  agreed  to  pay, 
as  that  article  states,  315,000  on  the  1st 
day  of  July,  and  315,000  on  the  let  day  of 
October,  and  that  Woodbum  turned  over 
all  of  his  Interest  in  cattle  of  the  O.  K.  and 
I  O  U  brands,  and  all  horses  and  ranches, 
executing  a  bill  of  sale  therefor,  and  that 
he  was  satisfied  at  the  time  of  the  pur- 
chase that  he  received  between  1,500  and 
2,000  head  of  cattle,  and  18  horses  and  2 
mules,  and  that  the  ranches  were  turned 
over  to  the  company,  since  which  time, 
and  up  to  the  present  day,  the  defendant 
company  has  been  in  the  possession  of 
them;  that,  at  the  time  of  the  purchase, 
be  understood  the  character  of  the  plaln- 
tiff's  claim  to  the  ranches,  and  It  appears 
from  his  testimony  that  no  agreement 
was  entered  Into  whereby  plaintiff  con- 
tracted to  make  deeds,  or  to  deli  ver  any  pre- 
cise number  of  cattle,  or  to  tally  the  cat- 
tle. The  bill  of  sale  is  In  words  and  figures 
as  follows:  "Pinion Ranch.  April  29, 1886. 
Tills  is  to  certify  that  I  have  this  day  bar- 
gained, sold,  and  delivered  to  the  Wendling 
Land  and  Cattle  Company,  of  Colorado, 
for  and  in  consideration  of  the  sumof  tbir^ 
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ty  thoasand  (80,000)  doUan.  one-half  pay- 
able July  let,  1886,  and  the  bal.  payable 
October  Ist,  1886,  all  of  my  undlvidt'd  half 
Interest  in  all  cattle  bearing  O.  K.  and  I  O 
U  brands,  and  all  horses  branded  O.  K.  on 
left  hip,  now  belonglns  to  the  firm  ot 
Maulding  and  Woodbum,  ot  Mora  Co., 
New  Mex.,alao  the  ranch  known  sua  the  'O. 
K.  Ranch,'  situated  about  14  miles  from 
Wagon  Mound,  Mora  Co.,  N.  M.,  together 
with  twomore  claimaof  permanent  water, 
situate  on  same  arroyo  Just  below  said 
ranch.  Joh.n  K.  Woodburn.  "  Maulding 
was  the  agent  of  the  company  to  nego- 
tiate and  complete  this  purchase.  He 
was  the  manager  ot  the  company's  intei^ 
ests  in  New  Mexico,  and  his  contract  ot 
purchase  was  subset]  uently  ratified  by  the 
payment  of  the  first  $16,000,  and  taking 
possession  of  the  stock  and  ranches.  No 
claim  of  the  nature  embraced  in  the  an- 
swer appears  to  have  been  spoken  of  to 
plaintiff  until  after  October  10,  1886.  This 
is  evidenced  by  president  Lamb's  letter  of 
date  September  20, 1886,  to  plaintil},  and 
is  supported  by  the  testimony  ot  the  plain- 
tiff, and  by  clrcnmetances  of  a  corrobora- 
tive character  testified  to  by  witnesses  on 
the  part  of  the  defendant.  Onr  conclusion 
is,  the  judgment  should  be  affirmed. 

Pattison  and  Reed,  CC.,  concur. 

Per  Curiam.  For  ttie  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


GUI.OAOER  V.  Rockwell. 
{S/wpreme  Cowrt  of  Colorado.  June  IS,  1890.) 
Accord  and  Satisfaction— Receipt — ^ETroENCB. 
In  a  suit  by  a  widow  for  damages  for  caas- 
ing  the  death  of  her  husband,  defendant,  having 
pleaded  accord  and  satisfaction,  produced  a  paper 
signed  by  the  parties,  which,  after  reciting  that 
defendant  had  bought  certain  horses  and  mules 
of  plaintiff,  surrendered  certain  notes  of  her  de- 
ceased husband,  and  paid  her  certain  moneys, 
states  that  these  are  "in  full  demands  of  every 
name  and  nature  whatsoever  from  one  party  to  the 
other. "  Plaintiff  testified  that  at  the  time  of  sign- 
ing the  paper  she  Imew  she  had  a  claim  on  ac- 
connt  of  the  death  of  her  husband,  and  intended 
to  bring  suit  upon  it,  but  did  not  mention  it  then 
because  she  did  not  want  to.  Held,  a  verdict  was 
properly  directed  for  defendant. 

Commissioners'  decision.  Error  to  dis- 
trict court,  Arapahoe  county. 

F.  A.  WlHlatns,  for  plaintiff  in  error.  L. 
C.  Hack  well,  pro  se. 

Richmond,  C.  In  this  action  plaintiff  In 
error  seeks  to  recover  from  defpudant  in 
error  damages  for  negiigence.  resulting  in 
the  death  of  her  husband  while  in  the  eiUr 
ploy  ot  the  defendant  In  error.  The  com- 
plaint, as  amended,  contains  the  usual 
and  necessary  averments,  to  which  the  de- 
fendant in  error  answers,  setting  up  three 
defenses:  First.  A  general  denial.  Secoari. 
Contributory  negligence.-  Third.  Accord 
and  satisfaction.  The  second  and  third 
defenses  are  specificully  denied  In  the  reply 
of  plaintitf  In  error.  The  cause  was  tried 
to  a  jury,  and  after  all  the  evidence  had 
been  submitted  on  the  part  of  both  plain- 
tiff and  defendant  the  court  instructed  the 
jurytbat  they  should   find  for  the  defend- 


ant.   The  main,  and,   indeed,   the  only, 

contention  ot  plaintiff  in  error  neceaasry 
for  us  to  consider  is  whether  the  court 
erred  in  instructing  the  jury  to  return  a 
verdict  in  favor  of  defendant.  It  appears 
that  plaintiff  in  error's  husband  received 
the  injury  which  resulted  in  death,  and 
tor  which  she  seeks  to  recover  damages, 
on  the  8tb  day  ot  January,  1883,  and  that 
this  action  was  not  institnted  until  the  Ist 
day  of  June,  1886.  In  the  trial  ot  this 
cause,  and  in  support  of  the  defense  of  ac- 
cord and  satisfaction,  the  defendant  intro- 
duced the  following  Instrument  of  writing: 
"This  is  to  certify  that  Mrs.  Andrew  Gul- 
dager  and  L.  C.  Rock  well  have  this  26th 
day  ol  April,  Inst.,  had  a  fall  and  final  set- 
tlement, in  which  said  Rockwell  takes  the 
mules  and  horses  at  f350  cash,  and  sut^ 
renders  to  Mrs.  Guldager  two  notes  ot 
Andrew  Guldager,  one  tor  $300,  dated 
March  28th,  1881,  due  on  or  before  one  year 
after  date,  and  another  note  due  March 
28th,  1882,  for  $30,  due  on  demand,  which 
notes  and  Interest  amounted,  on  the  28th 
of  March,  1883,  to  $363,  and  Rockwell  has 
also  paid  her  two  hundred  and  eighty- 
seven  dollars  and  thirty-four  one-bun- 
dreths  ($287.34)  cash,  which  is  In  full  de- 
mands of  every  name  and  nature  wbatao- 
ever  from  one  party  to  the  other.  April 
26,  1883.  L.  C.  Rockwell.  Mabt  Gul- 
DAUER. "  Mrs.  Guldager,in  rebuttal,  testi- 
fies: "I  made  no  claim  ot  Rockwell  on  ac- 
count of  the  death  of  my  husband.  Did 
not  mention  it,  because  I  did  not  want  to. 
Did  not  consult  anybody  in  regard  to  It 
until  I  returned  to  Denver.  I  knew  all  the 
time  that  I  had  a  claim  against  him,  and 
when  I  made  this  settlement,  and  signed 
the  receipt,  I  expected  to  bring  this  suit. 
I  did  not  say  anything  to  Rockwell  about 
it."  The  action  of  the  court  was  based 
upon  the  fact  that  plaintiff  In  error  admit- 
ted that  when  she  signed  the  receipt  she 
had  full  knowledge  of  the  demand  sued 
upon,  and  at  the  time  ot  the  execution  of 
the  written  instrument  for  settlement  she 
said  nothing  about  it,  and  intended  to 
bring  this  action.  The  plaintiff  in  error 
insists  that  it  was  the  duty  of  the  court  to 
submit  the  cause  of  action  to  the  jury,  and 
contends  that,  where  there  Is  any  evidence 
in  support  of  a  fact  in  issue,  it  must  be 
submitted  to  the  jury. 

We  cannot  agree  with  this  position.  It 
is  the  peculiar  province  of  the  court  to 
determine  ail  riuestlons  nt  law  arising  be- 
fore it,  and  the  undoubted  right  of  the 
jury  to  find  all  matters  of  fact  when  evi- 
dence legally  sutiicient  for  that  purpose  is 
submitted  for  their  consideration,  and  the 
legal  sufficiency  is  a  question  of  law,  ot 
which  the  court  ia  the  exclunive  judge.  It 
is  true,  authorities  can  be  cited  in  support 
of  the  doctrine  that  where  there  is  any 
evidence,  however  slight,  tending  to  sup- 
port a  material  issue,  the  case  must  go  to 
the  Jury,  since  they  are  the  exclusive  judges 
of  the  weight  of  the  evidence.  This  doc- 
trine, however,  is  denied  in  all  the  courts 
of  England,  as  well  as  in  the  American  fed- 
eral courts,  and  in  many  of  tlie  courts  of 
the  American  states.  In  2  Thomp.  Trials, 
§  2249,  the  author  says:  " The  old  rule  is 
likewise  exploded  In  several  of  the  stalies 
whosecuurts  arenowln  the  constant  hab- 


Digitized  by 


Google 


Colo.) 


GULDAOEB  0.  KOCKWBLL. 


057 


It  of  ordertngnonBuhaaicaiDSt  tbe  consent 
of  the  plaiutitf,  of  giving  peremptory  In- 
structlonB  to  the  jury  to  find  tor  one  pur> 
ty  or  the  other,  or  of  sustaining  demur- 
rers to  tbe  evidence  in  cages  where  there  la 
confessedly  some  evidence  supporting  a 
material  issue.  •  •  •  Where  the  facts 
are  undisputed  or  admitted,  the  only  qucH- 
tlons  tor  decision  are  questions  of  law.  In 
such  a  case  it  only  remains  for  Ihe  judge 
to  apply  the  law  to  the  facts,  and  to  de- 
cide whether  they  constitute  a  cause  of 
action  or  defense.  But  where  the  facts  are 
disputed,  and  the  evidence  in  re8i)ect  to 
them  is  conflicting,  such  is  not  the  case." 
Id.  S  2262.  "The  day  has  gone  by  when 
courts  will  refuse  to  enter  a  judgment  of 
nonsnit  upon  motion  of  defendant,  when 
the  plaintiff  has  failed  to  introduce  suffi- 
cient evidence  in  a  case,  tried  by  a  jury,  to 
snpport  a  verdict  for  the  plaintiff,  and  in 
a  case  tried  to  tlie  court  to  warrant  a 
finding  and  judgment  in  favor  of  thepiain- 
tiff."  Tripp  v.  Fiske,  4  Colo.  25;  Behrens 
v.  Railway  Co.,  5  Colo.  400;  Schwenke  v. 
Railroad  Co.,  12  Colo.  341,  21  Pac.  Rep.  43. 
"  It  is  proper  for  the  court  to  grant  a  non- 
suit, or  direct  a  verdict  for  the  defendant, 
where  the  issues  involved  In  an  action  are 
negligence  on  part  of  the  defendant,  and 
contributory  negligence  on  part  of  the 
plaintiff,  when  the  evidence,  considered  in 
Its  most  favorable  light  in  behalf  of  the 
plaintiff,  does  not  tend  to  show  the  de- 
fendant guilty  of  the  negligence  alleged 
against  him,  or  when  the  evidence,  thus 
considered,  shows  the  plaintiff  guilty  of 
negligence  which  contributed  to  the  al- 
leged injury,  and  without  which  it  would 
not  have  happened."  Lord  v.  Refining 
Co.,  12  Colo.  390.  21  Pac.  Rep.  148.  In  this 
case  the  plaintiff  in  error  admitted  that 
she  knew  she  had  a  right  of  action  against 
defendant  In  error;  that  she  intended  at 
some  subsequent  period  to  bring  suit 
against  him.  Nevertheless,  in  the  face  of 
this  kno  wledge,  she  made  a  settlement  wl  th 
the  defendant  in  error,  and  signed  tbe  pa- 
per above  recited,  in  which  she  admits  the 
receipt  of  f287.34cash  in  full  of  demands  of 
every  name  and  nature  whatsoever  due 
Irom  tbe  defendant  to  her.  The  terms  of 
the  contract  of  settlement,  taken  by  them- 
selves, are  susceptible  of  no  other  con- 
struction than  that  every  claim  which  she 
and  the  defendant  were  cognisant  of  at 
the  time  of  the  settlement  was  fully  and 
completely  passed  upon  and  settled  on  the 
26th  day  of  April,  1883,  from  which  date, 
until  the  Institution  of  this  action,  she 
never  mentioned  the  fact  that  she  had  a 
claim  against  the  defendant  in  error;  nev- 
er gave  him  any  opportunity  of  settling 
such  claim ;  and.  Indeed,  so  far  as  the  rec- 
ord discloses,  never,  directly  or  indirectly, 
intimated  that  she  had  this  right  of  ac- 
tion, or  that  she  had  intended  to  com- 
mence this  suit.  Treating  this  paper  as  a 
receipt,  there  can  be  no  doubt  that  the 
plaintiff  In  error  was  at  liberty  to  intro- 
duce evidence  to  show  that  she  had 
signed  it  through  mistake,  or  that  it  was 
obtained  by  fraud  or  misrepresentations 
on  the  part  of  the  defendant  in  error.  Al- 
though a  written  receipt  may  be  contra- 
dicted, yet  all  the  authorities  acknowledge 
that  it  Is  evidence  of  tbe  highest  and  most 


satisfactory  character,  and  to  do  away 
with  its  force  the  testimony  should  be  con- 
vincing, and  not  left  to  mere  impressions, 
and  tbe  burden  of  proof  rests  on  the  party 
attempting  the  explanation.  This  the 
plaintiff  wholly  failed  to  do.  The  term 
"all  demands"  is  recognized  In  the  books 
as  being  one  of  the  moat  comprehensive 
that  can  be  used.  It  may,  it  is  true,  be 
limited  by  other  parts  of  the  contract  in 
which  It  is  used:  "But  proving  existing 
facts  to  aid  Interpretation  is  a  different 
thing  from  proving  mental  intentions  of 
parties. "    Henry  v.  Henry,  11  Ind.  236. 

A  careful  examination  of  the  entire  rec- 
ord in  this  case  falls  to  disclose  any  claim 
on  the  part  of  plnlntitf  In  error  that  she 
accepted  tbe  paper  through  mistake,  or 
upon  misrepresentations  made  by  the 
defendant  in  error,  or  that  any  fraud  was 
practiced  upon  her.  On  the  contrary,  she 
asserts  that  she  knew  what  she  was  do- 
ing. To  destroy  the  effect  of  a  receipt, 
such  circumstances  may  be  shown  at  law 
as  would  lead  a  court  of  equity  to  set 
aside  a  controct;  such  as  fraud,  mistake, 
or  surprise.  A  receipt  executed  with  a  full 
knowledge  of  all  the  circumstances,  and 
without  mistake  or  surprise  on  the  onn 
part,  or  fraud  or  imposition  on  the  other, 
is  a  good  defense  to  a  claim.  Fuller  v. 
Crittenden,  23  Amer.  Dec.  864 ;  Bonnell  v. 
Chamberlin,  26  Conn.  487.  Plaintiff's  con- 
duct in  accepting  money  paid  at  tbe  time, 
taking  up  the  notes  of  her  husband,  sur- 
rendering the  property,  and  executing  the 
release  in  full  of  all  demands,  and  accepting 
a  release  from  the  defendant  in  error  in 
full  of  all  demands  against  her  and  the 
estate  of  her  husband,  amounts  to  some- 
thing more  than  an  execution  of  a  mere 
receipt.  It  Is  a  contract  executed  upon 
due  consideration.  Plaintiff  in  error  exe- 
cuted this  agreement  with  full  knowledge 
of  the  facts.  The  inference  is  fair  that, 
when  tbe  paper  was  oigned,  she  knew  that 
defendant  understood  the  transaction  to 
be  a  complete  settlement  and  discharge  of 
all  matters  of  difference  which  existed  l>e- 
tween  them.  It  is  true  that  the  claim  for 
damages  sought  to  be  enforced  in  this  ac- 
tion was  not  mentioned  by  the  parties. 
And  it  is  contended  that  the  minds  of  the 
parties  never  met,  so  far  as  this  particular 
demand  is  concerned.  Plaintiff,  however, 
executed  an  Instrument  which  declared 
that  the  parties  had  had  a  full  and  final 
settlement,  and  acknowledged  the  receipt 
of  a  sum  of  money  in  full  of  all  demands 
whatsoever.  The  money  was  paid  by  de- 
fendant pursuant  t*  the  settlement,  ol 
which  the  written  Instrument  was  the  ev- 
idence, and  in  compliance  with  its  terms. 
It  was  received  b,v  plaintiff  as  the  perform- 
ance, on  the  part  of  defendant,  of  a  con- 
tract which  he  understood  to  be  a  final 
discharge  and  satisfaction  of  all  demands. 
Defendant  understood  the  contract  just  as 
it  reads.  Plaintiff  must  be  deemed  to  have 
understood  its  tenor  and  legal  effect.  Hav- 
ing contracted  to  settle  all  demands,  the 
contract  having  been  fully  executed,  she 
cannot  now  be  heard  to  say  that  she  did 
not  settle  all  demands,  but  that.  On  the 
contrary,  she  reserved  the  particulajr  de- 
mand in  question.  It  Is  stated  In  2  Greenl. 
Ev.    §  2$a,    in   tbe   following   language.* 


Digitized  by 


Google 


558 


PACIFIC  REPORTER,  Vol.  24. 


(Colo. 


"The  facts  in  respect  to  the  armngement 
or  accord  between  the  parties  being-  ascer- 
tained, their  effect  is  purely  a  question  ol 
law,  and  is  not  to  be  submitted  to  the  Ju- 
ry. Thus,  where  A.  and  B.  having  mutual 
causes  of  action  In  tort,  and  meeting:  for 
the  purpose  of  adjusting  the  demands  of 
B.  only,  It  was  insisted  by  the  latter  that 
A.  should  pay  him  therefor  a  suui  of  mon- 
ey, and  give  him  a  receipt  In  full  of  all  de- 
mands, which  was  accordingly  done,  but 
nothing  was  said  about  A.'s  cause  of  ac- 
tion, it  was  held  that  this  was  a  good  ac- 
cord and  satisfaction  of  tlip  demand  of  A. 
against  B."  Vedder  v.  Vedder,  1  Denlo, 
257;  Donohue  v.  Woodbury,  6  Cnsh.  148; 
McDanlels  v.  President,  29  Vt.  230.  The 
paper  In  question  being  a  contract  entered 
Into  by  plaintiff  deliberately,  and  with 
full  knowledge  of  her  rights,  being  suffi- 
cient in  its  terms  to  comprehend  the  claim 
in  question,  having  been  entered  into  for 
the  purpose  of  settling  all  matters  of  differ- 
ence, and  being  so  fully  understood  by 
both  parties,  it  is  clear  that  Its  effect  can- 
not be  avoided  except  upon  the  ground  of 
fraud  or  mistake.  As  there  was  no  evi- 
dence upon  which  either  fraud  or  mistake 
could  be  predicated,  the  court  below  prop- 
erly held  that  the  contract  constituted 
a  bar  to  the  action.  The  Judgment  should 
be  afflrmed.  "• 

Pattibon  and  Rked,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  tbe  Judgment  is  af- 
firmed. 


WlLLtAMS  et  &I.  V.  Carpentee. 

(Supreme  Court  of  Colorado.    June  18,  1890.) 

Spbcitto  Pbepormascb. 

1.  C,  who  had  acquired  land  by  foreclosure  of 
a  trust-deed  from  defendant  W. ,  agreed  to  sell  It 
to  plaintiff  on  condition  of  a  certain  payment  to 
C.  's  credit  at  a  bank.  C.  left  with  bis  attorney  a 
deed  to  be  delivered  to  plaintiff,  together  with  the 
trust-deed  and  the  note  secured  thereby,  on  plain- 
tiff's making  the  payment  to  the  banlc.  Plaintiff 
made  the  payment,  and  C.  drew  the  money,  and 
used  it.  C.  's  attorney  then  refused  to  deliver  the 
papers  until  a  claim  made  by  defendant  J.  on  de- 
fendant W.  should  be  settled.  By  agreement  of 
plaintiff  and  defendant  J.,  the  papers  were  turned 
over  to  the  latter  to  be  held  a  reasonable  time  to 
enable  him  to  make  a  settlement  with  W. ;  it  be- 
ing expressly  agreed  that,  on  payment  to  defend- 
ant J.  of  his  claim  on  defendant  W.  in  case  the 
latter  should  be  found  indebted  to  him,  the  papers 
should  be  turned  over  to  plaintiff.  For  two  years 
said  defendants  made  no  attempt  to  settle.  It  ap- 
peared that  W.  was  not  indebted  to  J.  The  papers 
were  put  in  the  possession  and  under  the  control 
of  defendant  A.  by  defendant  J.,  both  of  whom 
were  insolvent,  and  refused  to  deliver  the  papers. 
JBeld,  that  plaintiff's  right  to  the  papers  could 
be  enforced  by  a  suit  in  equity. 

2.  It  is  no  defense  to  such  suit  that  plaintiff's 
agreement  with  C.  was  not  in  writing,  as  the  lat- 
ter was  the  only  one  entitled  to  make  the  objec- 
tion. 

Appeal  from  superior  court  of  Denver. 

This  suit  was  instituted  by  appellee,  as 
plaintiff,  against  appellants  and  one  Al- 
fred J.  Ware,  as  defendants.  The  gist  of 
the  complaint  is  that  Jerome  B.  Chaffee, 
having  acquired  title  to  an  undivided  one- 
fourth  interest  in  and  to  certain  mining 
properties  in  this  state  through  tbe  fore- 


closure of  a  trust-deed  made  by  defendant 
Ware,  to  secure  the  payment  of  his  note 
of  $2,000  and  interest  to  appellant  Joseph 
Williams  and  two  others,  on  the  14th  of 
July,  1885,  agreed  to  sell  the  same  to  the 
appellee,  Carpenter,  on  condition  that  he 
paid  or  deposited  $2,500  to  the  credit  of 
said  Chaffee  in  the  First  National  Bank  of 
Denver  on  or  before  August  14, 1885 ;  that 
said  Chaffee,  on  the  same  day,  made  a 
quitclaim  deed  o'  the  premises,  and  placed 
it  in  the  hands  of  his  attorney,  L.  B. 
France,  instructing  him  to  deliver  It,  to- 
gether with  Ware's  trust-deed  and  note, 
to  appellee,  upon  compliance  with  the  con- 
ditions of  payment:  that  appellee  made 
the  deposit  of  $2,500  to  the  credit  of  said 
Chaffee  in  said  bank  upon  the  14tli  day  of 
August,  1885,  and  that  afterwards  Chaffee 
drew  out  the  money  so  deposited,  and  ap- 
propriated the  same  to  his  own  use;  that 
appellant  received  from  said  bank  a 
certificate  showing  such  deposit,  and  ex- 
hibited the  same  to  France,  and  demanded 
the  deed  and  other  papers ;  that  France 
refused  to  deliver  them  until  a  claim  made 
by  Williams  upon  Ware  should  be  settled, 
and  thereupon  appellee  agreed  with  the 
defendant  Joseph  Williams  that  the  deed 
of  Chaffee  and  the  trust-deed  and  note 
should  be  turned  over  by  said  France  to 
Joseph  Williams,  to  be  held  by  the  latter 
a  reasonable  time  to  enable  Williams  to 
effect  a  settlement  with  Ware  of  certain 
controversies  then  existing  between  them ; 
that  the  papers  were  delivered  by  France 
to  Williams  in  purauance  of  said  ag^ree- 
ment,  and  that  Williams  accepted  and  re- 
tained the  same  "upon  the  express  condi- 
tion that  the  same  should  be  turned  over 
to  the  plaintiff  upon  the  payment  to  him, 
the  said  Williams,  of  his  claim  or  demand 
upon  said  Ware,  in  case  it  should  appear 
that  the  said  Ware  was  indebted  to  the 
said  Williams."  It  is  also  averred  that 
neither  Williams  nor  Ware  have  made  any 
effort  to  effect  asettlement,  although  often 
requested  so  to  do  by  appellee,  but  have 
allowed  an  unreasonable  time  to  elapse 
since  the  notes  and  deeds  were  so  deposited 
with  Williams  without  any  attempt  at  such 
settlement;  that  Ware  was  not  at  the  time 
of  said  deposit,  and  is  not  now,  indebted  to 
Williams;  that  said  Williams  claims  that 
the  papers  are  now  held  by  the  defendant 
Anna  Williams,  and  that  both  said  de- 
fendants refuse  to  deliver  them  to  plain- 
tiff, although  often  requested  so  to  do; 
that  they,  and  each  of  them,  are  Insolvent, 
and  unable  to  respond  in  damages  to  the 
appellee  for  wrongfully  withholding  the 
delivery  of  the  papers;  and  that  Chaffee 
has  died  since  they  went  into  the  hands  of 
Williams.  The  defendant  Ware  made  de- 
fault. The  defendants  Joseph  and  Anna 
Williams  Joined  In  an  answer,  denying  the 
agreement  set  out  in  the  complaint,  and 
alleging  that  at  the  date  of  Ware's  note 
appellants  Joseph  Williams,  Charles  S. 
Abbott,  and  John  Sanderson  were  mining 
on  the  premises  under  a  license  from  Ware, 
the  sole  owner  of  the  properties,  and  that 
Ware,  being  pressed  for  money  to  save  the 
same  from  a  forced  sale,  applied  to  Will- 
lams  for  a  loan  of  $2,00'),  offering  to  htm 
as  an  inducement  one-fourth  of  the  pro- 
ceeds of  a  sale  of  the  whole  property,  when 


Digitized  by 


Google 


Colo.) 


WILLIAMS  V.  CARPBNTEE.  ; 


559 


the  same  could  be  sold,  in  consideration 
of  which  Wllllains  loaned  the  $2,000,  tak- 
ing Ware's  note  and  the  trust-deed  on  one- 
fourth  interest  In  the  properties ;  that 
Williams  assigned  the  same  to  .Iv'rome  B. 
Chaffee,  from  -whoni  he  had  borrowed  the 
f 2,000,  as  bis  security  for  the  money.  It  ler 
also  alleged  that  Chaffee  held  the  title  de- 
rived through  the  foreclosure  for  the  bene- 
fit of  Williams  in  accordance  with  the  ar- 
rangement mad«  witli  Ware  at  the  time  of 
the  loan,  and  that  this  was  one  of  the  con- 
ditions of  the  sale  by  Chaffee  to  appellee. 
Defendants  further  aver  that  the  payment 
or  deposit  of  $2,500  and  the  settlement  of 
said  Williams' claim  were  to  be  made  with- 
in 30  days  from  the  14th  day  of  July,  1885, 
and  that  the  quitclaim  deed  of  Chaffee  was 
left  with  his  attorney,  L.  B.  France,  to  be 
delivered  to  the  appellee  only  upon  condi- 
tion that  the  payment  or  deposit  and  set- 
tlement were  made  within  said  30  days; 
that  appellee  did  not  pay  or  deposit  the 
said  92,500,  nor  settle  the  claim  of  said 
Williams,  within  the  30  days;  that  after 
the  30  days  appellee  demanded  the  deed 
and  papers  of  France,  who  refused  to  de- 
liver them,  for  the  reason  that  Williams' 
claim  had  not  been  satisfied ;  that  there- 
after France,  with  the  consent  of  appellee, 
turned  the  papers  over  to  WilliHms  to  be 
held  by  him  as  his  own  security  for  the 
satisfaction  of  his  claim  under  the  arrange- 
ment with  Ware;  that  his  claim  has  not 
been  satisfied  or  released;  and  that  the 
appellant  Anna  Williams  holds  the  papers 
as  a  marriage  gift  from  Joseph  Williams 
of  his  Interest  in  the  properties.  Upon 
these  issues  the  case  was  tried  to  the 
court.  As  the  result  of  such  trial,  the  is- 
sues were  found  In  favor  of  appellee,  and 
Judgment  was  entered  accordingly,  requir- 
ing the  defendants  Joseph  and  Anna  Wiii- 
iams  to  immediately  surrender  and  deliver 
up  to  the  plaintiff  the  said  deed  of  Chaffee 
and  the  note  of  Ware  which  were  then  in 
tbo  nossesslon  of  and  under  the  control  of 
the  defendant  Anna  Williams.  Judgment 
whd  also  giveu  the  plaintiff  for  costs,  and 
an  order  made  that  execution  issue  there- 
for. Appellants  bring  the  case  here  for 
review  upon  appeal. 

J.  A.  Bentley,lOT  appellants.  M.  B.  Car- 
peater  and  C.  W.  Wright,  for  appellee. 

Hayt,  J.,  (after  stating  the  facts  as 
above.)  It  is  contended  by  appellant  that 
If  upon  the  facts  stated  in  the  complaint 
appellee  Is  entitled  to  any  relief  whatever, 
It  is  not  the  relief  decreed  by  the  court  be- 
low. As  we  understand  his  position,  it 
is  that  if  appellee  is  entitled  to  the  deed  of 
htsproperty.hlB  action  should  have  been  in 
the  nature  of  replevin,  rather  than  the  eq- 
uitable action  pursued  in  this  case.  Since 
this  case  was  decided  below,  the  cause  of 
Henderson  v.  Johns,  13  Colo.  280,  22  Pac. 
Rep.  461,  has  been  determined  by  this 
court.  It  was  there  held  that  the  remedy 
at  law  which  defeats  an  action  in  equity 
most  be  full,  adequate,  and  complete,  and 
that  equity  will,  at  the  suit  of  persons  le- 
gally entitled  to  them,  decree  the  delivery 
of  deeds  and  other  instruments  In  writ- 
lug,  since  damages  are  inadequate,  and 
the  legal  actions  for  the  recovery  of  pos- 
Bession  are  incomplete.   In  the  case  at  bar 


the  Insolvency  of  each  of  the  defendants  is 
alleged  and  proved.  Under  our  practice, 
au  action  fur  claim  and  delivery  is  substi- 
tuted for  the  common-law  action  of  re- 
plevin, and  the  judgment  must  be  for  the 
return  of  th»  property,  or,  in  the  alter- 
native, for  the  value  thereof,  in  case  a  de- 
livery cannot  be  had.  Under  the  circum- 
stances disclosed  in  this  case,  the  alterna- 
tive judgment  provided  for  by  statute 
would  be  of  no  avail.  The  practice  in  eq- 
uity of  compelling  the  delivery  to  the-law- 
■lul  owners  of  deeds  and  other  written  in- 
struments of  title  rests  upon  sound  rea- 
son, and  Is  well  supported  by  authority.- 
1  Pom.  Eq.  Jur.  §  .184  et  seq.,  and  cases 
cited.  In  section  185  the  writer  says: 
"Where  the  final  relief  Is  substantially  a 
recovery  of  chattels,  the' Jurisdiction  em- 
braces suits  to  compel  the  restoration  or 
delivery  of  possession  of  specific  chattels 
of  such  a  peculiar,  uncommon,  or  unique 
character  that  they  cannot  be  replaced  by 
means  of  money,  and  are  not  susceptible 
of  being  compensated  for  by  any  prac- 
ticable or  certain  meetsure  of  damages,  and 
in  respect  of  which  the  legal*  actions  of 
replevin,  detinue,  or  trover  do  not  furnish 
a  complete  remetly.  This  particular  exer- 
cise of  the  jurisdiction  extends,  for  a  like 
reason,  to  suits  to  compel  the  delivery  of 
deeds,  muniments  of  title,  and  other  writ- 
ten instruments,  the  value  of  which  can  ■ 
not,  with  any  reasonable  certainty,  be  es- 
timated in  money. "  If  plaintiff  has  shown 
a  clear  right  to  the  deed  in  controversy, 
we  think  his  right  of  recovery  cannot  be 
defeated, forthe  rnason  that  he  has  resort- 
ed to  an  action  in  the  nature  of  a  suit  in 
equity,  and  not  an  action  at  law. 

This  brings  us  to  the  consideration  of 
the  merits  of  the  case.  The  court  below 
found  that  the  allegations  of  the  com  plaint 
were  established  by  the  evidence,  and  that 
the  matters  set  up  by  way  of  defense  were 
not  proven.  These  findings  seem  to  be 
fully  supported  by  the  evidence.  It  is  said, 
however,  that  the  agreement  between 
Carpenter  and  Chaflee  was  in  reference  to 
an  interest  in  lands,  and  therefore  void, 
lor  the  reason  that  it  was  not  in  writing. 
Under  the  circumstances,  this  is  a  matter 
of  no  consequence.  Ch  atfee,  the  only  pa  r ty 
entitled  to  make  this  objection,  did  not 
interpose  any  objection  to  the  delivery  of 
the  deed  for  this  reason,  and  the  only  ob 
jectlon  made  to  such  delivery  by  Mr. 
France,  the  attorney  and  agent  of  Mr. 
Chaffee,  grew  out  of  the  claim  advances* 
by  Chaffee's  friend  Williams.  Whether  or 
not  France  should  have  refused  to  deliver 
the  deed  for  this  reason  is  unimportant, 
as  this  claim  of  Williams'  was  arranged 
satisfactorily  to  both  Williams  and  Car- 
penter; and  tlierenpon  France  delivered 
the  deed  to  Williams  with  the  express  un- 
derstanding and  agreement  that  Will- 
iams was  to  hold  the  same  only  for  tho 
purpose  of  effecting  a  settlement  witb. 
Ware,  when  the  deed  wos  to  be  delivered 
to  appellee.  At  the  time  of  the  trial,  al- 
though more  than  two  years  had  elapsed 
since  the  papers  were  delivered  by  France 
to  Williams,  the  latter  had  made  no  ef- 
fort to  effect  a  settlement  with  Ware.  In 
addition  to  this,  the  evidence  shows,  and 
the  court  below  found,  that  Ware  was 
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not  Indebted  to  WllUama.  Under  these 
eircnmatances,  we  think  the  decree  d  the 
conrt  below  was  risht,  and  should  be  sus- 
tained. 

The  heirs  at  law  of  Chaffee  are  in  no 
way  interested  in  this  controTersy,  and 
were  certainly  not  necessarr  parties  to  the 
salt.  Chaffee.  In  his  lUe-time,  parted  with 
his  mtlre  Interest  in  the  property,  and  re- 
ceived the  consideration  therefor.  Oreat 
West.  Min.Co.  y.  Woodmas  of  Alston  Min. 
Co.,  12  Colo.  46-65,  20  Pac.  Rep.  771.  The 
Judgment  must  be  affirmed. 

(14  Colo.  4«)  "~~~ 

Robertson  t.  O'Bilxt  et  aJ. 
{finjmnie  Court  of  Colorado.    June  18,  1800.) 
Appbait— Nonoa— Waitib. 
Seas.  Laws  Colo.  1885,  p.  Ifi9,  prorldes  Uwt, 
It  an  ivpeal  from  the  oounly  court  to  the  distriot 
oourt  li  not  taken  on  the  same  day  on  which  ]ndgr- 
nent  is  rendered,  the  appellant  shall,  within  five 
d^  after  the  appeal  is  taken,  serve  notice  there- 
of npon  the  appellee,  and  that  if  sacb  notice  is 
not  given  the  appellee  may  have  the  ladgment  of 
the  county  court  aiBnned,  or  the  appeal  dismissed. 
Beld,  that  the  appearance  of  an  appellee  in  the 
district  oourt  for  the  purpose  of  having  the  cause 
•et  for  trial,  and  of  arguing  a  motion  for  a  oontina- 
•nce,  constituted  a  waiver  of  such  notioa 

CommlBsloners'  decision.  Error  to  dis- 
trict conrt,  Pltlcin  county. 

Edward  T.  Taylor,  Porter  Plumb,  ani  J. 
W.  Ta^/or, for  plaintiff  in  error.  Downing 
4  Franklin,  for  defendants  in  error. 

RiOBMOND,  0.  This  was  an  action  orig- 
inally commenced  in  the  county  court  of 
Pitl(in  county  by  O'Riley  and  Babcodc, 
plaintiffs  below,  and  Judgment  obtained 
therein  against  Robertson,  defendant  be- 
low, for  the  sum  of  $782.  Some  time  there- 
after, defendant  perfected  an  appeal  to  the 
district  court.  On  the  19th  of  July,  1886, 
Id^ntifts  filed  a  motion  In  the  district 
court  to  affirm  the  judgment  of  the  eoanty 
court,  which  motion  was  granted.  There- 
upon defendant  prosecuted  this  writ  of 
error.  The  record  In  this  case  shows  that 
the  appeal  had  been  taken  from  the  coun- 
ty conrt  to  the  district  conrt,  transcript 
of  record  filed,  and,  at  a  regular  term  suc- 
ceeding the  appeal,  plaintiffs  and  defend- 
ant appeared  by  their  attorneys,  and  that 
at  the  February  term,  1886,  of  the  district 
court,  at  the  request  of  J.  M.  Downiug,  at- 
torney tor  plaintiffs,  the  cause  was  regular- 
ly set  lor  trial,  and  thereafter,  during  that 
term,  the  ddendant  filed  a  motion  for  a 
continuance  thereof  until  the  next  term 
of  court;  that  said  motion  was  during 
said  term  regularly  heard  by  the  court, 
and  on  the  hearing  thereof  the  defendant 
appeared  by  Plumb  ft  Moore,  his  attorneys, 
and  the  plalntiSs  appeared  by  Downing  As 
Franklin,  their  attorneys;  that  said  mo- 
tion of  continuance  was  allowed  until 
July  term,  A.  D.  1886;  that  on  the  13th 
day  of  July,  1886,  being  one  of  the  regular 
term  days  of  said  July  term,  said  action 
was  again  regularly  set  for  trial ;  and  that 
thereafter  plaintiffs  submitted  their  mo- 
tion to  affirm  said  judgment  because  the 
appellants  bad  failed  to  serve  upon  the 
appellees  or  their  attorneys  a  notice  of  the 
appeal  having  been  taken,  as  provided  by 
section  4  of  an  act  relating  to  appeals  from 


county  courts  to  district  courts. 
Laws  1885,  p.  169. 

There  are  but  two  assignments  of  error: 
First,  the  conrt  erred  in  sustaining  tha 
motion  of  the  plaintiffs,  filed  July  19, 1886, 
to  affirm  the  judgment  of  the  connty  court 
In  this  action :  second,  the  court  erred  in 
rendering  judgment  for  said  plaintiffs 
without  first  giving  the  defendant  an  op- 
portunity to  try  the  issue  joined  in  said 
action  by  a  regular  trial  in  said  district 
conrt.  Both  errors  can  lie  considered  to- 
gether. 

The  section  of  the  Session  Laws  referred 
to  reads  as  follows:  "  If  the  appeal  be  not 
taken  on  the  same  day  on  which  the  judg- 
ment is  rendered,  the  appellant  shall  serve 
the  appellee,  or  his  attorney  of  record, 
within  five  days  after  the  appeal  is  taken, 
with  a  notice,  in  writing,  stating  that  an 
appeal  has  been  taken  from  the  judgment 
therein  specified,  which  notice  shall  be 
served  by  delivering  a  copy  thereof  to  such 
appellee,  or  his  attorney  of  record.  If  the 
appellant  tail  to  give  notice  of  his  appeal 
when  such  notice  is  required,  the  appellee 
may,  at  any  time  before  such  notice  is  act- 
ually served,  and  after  the  time  when  It 
should  have  been  served,  have  the  judg- 
ment of  the  county  court  affirmed,  or  the 
appeal  dismissed ,  at  his  option. "  The  laa> 
guage  of  this  section  Is  simple,  and  easily 
understood.  Under  It  the  nnsuccossfnl 
party  in  thecounty  court  has  a  right  of  ap- 
peal, which  maybe  taken  on  the  same  day 
on  which  Judgment  is  rendered,  or  may  be 
taken  at  some  snl>seqnent  period  of  time. 
Bnt,  when  taken  on  any  day  other  than 
the  day  on  which  the  judgment  is  ren- 
dered, it  to  Incumbent  npon  him  to  serve 
the  appellee  or  bis  attorney  of  record, 
within  five  days  after  the  appeal  to  taken, 
with  a  notice,  in  writing,  stating  that  an 
appeal  has  been  taken  from  the  Judgment 
therein  specified;  and  In  case  he  shall  fail 
to  give  such  notice  the  appellee  is  entitled 
to  appear  in  the  dtotrlct  conrt,  and  have 
the  judgment  of  the coimty  court  affirmed, 
or  the  appeal  dismissed.  It  to  admitted 
that  the  appeal  was  not  prayed  on  the 
day  on  which  the  judgment  was  rendered, 
but  was  taken  within  the  time  prescribed 
by  the  statute,  and  that  no  notice  was 
served  upon  the  appellee  or  his  attorney. 
It  is  contended  that  the  appearance  of  the 
appellee,  and  the  setting  of  the  cause  tor 
trial,  participating  in  the  motion  for  con- 
tinuance, and  at  a  subsequent  term  ap- 
pearing and  setting  the  cause  for  trial, 
was  a  waiver  of  the  service  of  notice  re- 
quired by  the  section  referred  to.  The 
right  of  appeal  from  the  county  court  to 
a  district  court  to  unquestioned.  It  the 
appeal  was  not  perfected,  the  district 
court  would  have  acquired  no  jurisdiction 
to  affirm  the  judgment  of  the  county 
court.  Consequently,  It  to  apparent  that 
the  jurisdiction  of  the  district  oourt  over 
the  subject-matter  of  the  action  in  no  way 
depends  upon  the  service  of  the  notice  up-^ 
on  the  opposite  party;  that  It  eontera  up- 
on the  opposite  party  a  privilege  of  a  per^ 
Bonal  character,  whicb  he  may  exercise 
at  bto  option,  of  dismissing  the  appeal,  or 
affirming  the  judgment.— -a privilege  which 
he  waives  when  he  enters  a  general  ap- 
pearance in  Hie  cause,  and  participates  in 
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the  action  of  the  court  In  setting  the  same 
for  trial  rfe  novo.  There  can  be  no  ques- 
tion but  that,  had  the  attorney  appeared 
at  the  first  term  after  the  appeal  had  been 
taken,  and  then  and  there  interposed  taia 
motion  for  dismissal  or  afflnuatlou  of  the 
judgment,  the  court  wonld  have  been  war- 
ranted in  granting  such  motion.  This  has 
been  recently  determined  by  this  court  In 
the  case  of  Hunt  v.  Arkell,  13  Colo.  543,  22 
Pac.  Rep.  826,  and  also  In  Law  v.  Nelson, 
14  Colo.  — ,  ante,  2.  It  would  be  useless 
to  cite  the  innumerable  authorities  In  sup- 
port of  the  proposition  that  plaintiffs'  ap- 
pearance In  the  district  court  for  the  pur- 
pose of  having  the  cause  set  for  trial,  and 
arguing  the  motion  for  a  continuance, 
was  a  general  appearance,  and  that,  by 
so  appearing,  they  waived  the  personal 
privilege  of  having  the  judgment  affirmed 
for  want  of  service  of  notice  of  the  appeal. 
Their  right  to  have  the  appeal  dismissed, 
or  judgment  affirmed,  depended  entirely 
upon  the  want  of  service  of  such  notice. 
Their  appearance,  so  made,  waived  the 
notice,  and  deprived  them  of  the  right  to 
make  the  motion. 

Counsel  argue  that  the  legislature  evi- 
dently intended  that  this  provision  requir- 
ing notice  of  appeal  to  be  served  should 
be  rigidly  enforced.  "It  doubless  required 
the  service  of  such  notice  as  one  of  the 
steps  to  be  taken  by  appellant  in  the  due 
prosecution  of  his  appeal. "  This  position 
1b  not  tenable.  The  appeal  Is  fully  ]>ro8e- 
cuted,  and  taken  without  notice.  Else, as 
has  heretofore  been  said,  the  district  court 
could  by  no  method  obtain  jurisdiction 
to  affirm  the  judgment. 

Both  parties  to  this  action  undoubtedly 
overlooked  the  provisions  of  the  section 
under  dlscusfrion ;  the  one  to  a  period  of 
time  when  it  was  too  late  lor  him  to  in- 
voke the  privileges  conferred,  and  the 
other  to  a  period  of  time  within  which  he 
was  liable  to  lose  his  right  to  a  trial  de 
novo  in  the  district  court.  While  it  Is 
true  that  this  court  has  not  hitherto 
passed  directly  upon  the  question  here  in- 
volved. It  is  nevertheless  clear  that  plain- 
tiffs waived  their  riglit  to  the  notice  of  the 
appeal  by  a  general  appearance  in  the 
cause  in  the  district  court  for  a  purpose 
other  than  the  enforcement  of  their  stat- 
utory privilege  of  having  the  judgment 
affirmed,  or  the  appeal  dismissed.  Hence 
the  district  court  erred  in  affirming  the 
Judgment  of  the  county  court.  The  judg- 
ment should  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Pattison  and  Beed,  CC,  concur. 

Pen  CcRiAM.  For  the  reasons  stated  In 
the  foregoing  opinion  the  judgment  Is  re- 
versed, and  the  cause  remanded. 


Stkaat  v.  Blanchard. 
{Supreme  Count  of  Colorado.    June  30,  1890.) 

Appbat^— Notice— Bond— Dismissal. 
'     1.  An  appeal  ia  taken,  within  the  meaning:  of 
section  4  of  the  act  of  1885,  relating  to  appeals 
from  county  to  district  courts,  when  the  appeal- 
bond  is  filed  and  approved. 

2.  If  appellee  gives  written  notice  to  appellant 
that  he  will  apply  for  dismissal  of  the  appeal,  or 
v.24p.no.9— 36 


aibrmance  of  the  judgment,  nnder  said  act,  and 
follows  it  up  with  diligence,  a  subsequent  notice  by 
appellant  that  the  appeal  has  been  taken  will  not 
be  allowed  to  defeat  the  statutory  rights  of  ap- 
pellee. 

Hayt,  J.,  dissenting. 
(.Syllabtts  by  the  Court.) 

Appeal  fron) district  court, Lake  county. 
J.  E.  Ha  veus,  for  appellant.    J.  B.  BIssell 
and  A.  T.  GuBuell,  for  appellee. 

Elliott,  J.  The  uncontro verted  facts 
appearing  of  record  in  this  case  may  be 
summarized  as  follows:  On  August  27, 
1887,  judgment  was  rendered  by  the  Lake 
county  court;  and  on  the  same  day,  in 
open  court,  appellant  gave  notice  of  ap- 
peal to  the  district  court.  On  September 
3d,  by  agreement  of  parties,  the  conrt  al- 
lowed appellant  20  days  in  which  to  file 
his  appeal-bond.  On  September  22d  the 
appeal-bond  wasfiled  and  approved  In  the 
clerk's  office  of  the  county  court.  On  Sep- 
tember 29th  the  transcript  of  the  case  was 
filed  in  the  clerk's  office  of  the  district 
court.  On  September  30tb, counsel  for  ap- 
pellee served  appellant  with  written  notice 
that  they  would  on  October  3d  move  the 
district  court  to  "affirm  the  judgment 
heretofore  rendered  in  said  cause,  for  the 
reason  that  no  notice  of  an  appeal  has 
been  served  on  the  plaintiff  or  his  attor- 
neys, as  by  law  required.  "  On  the  same 
day,  September  30th,  but  not  until  after 
the  foregoing  notice  hud  been  served ,  coun- 
sel for  appellant  served  appellee  with  no- 
tice that  the  appeal  In  said  cause  had  been 
"taken  andperfected."  On  October  3, 1887, 
the  motion  of  appellee,  being  submitted  to 
the  district  court,  was,  upon  doe  consid- 
eration, sustained,  and  the  judgment  of 
the  county  court  affirmed.  To  reverse  this 
judgment,  this  appeal  is  i)rosecuted. 

The  questions  presented  by  this  appeal 
Involve  the  further  consideration  of  the  act 
relating  to  appeals  from  county  to  district 
courts.  Sess.  Laws  1885,  p.  158.  In  Hunt 
V.  Arkell,  18  Colo.  548,  22  Pac.  Rep.  826. 
and  in  Law  v.  Nelson,  ante,  2,  (decided  at 
this  term,)  section  4  of  said  act  has  been 
construed  in  relation  to  the  facts  and  cir- 
cumstances of  those  cases.  In  those  cases, 
it  was  contended  that  the  appeal  should 
be  considered  "taken,"  so  as  to  dispense 
with  the  written  notice,  when  the  record 
shows  that  the  appeal  was  prayed  and 
allowed  on  the  same  day  on  which  judg- 
ment was  rendered.  In  this  case  the  con- 
tention is  that  the  appeal  should  not  be 
considered  taken  until  the  transcript  from 
the  county  court  is  actually  filed  in  the 
district  court.  Hence,  it  is  argued  that 
the  five  days  In  which  appellant  had  to 
serve  the  written  notice  under  the  statute 
did  not  begin  to  run  until  September  29th. 
In  other  words,  that  no  notice  was  re- 
quired to  be  given,  so  long  as  some  act  re- 
mained  to  beperiormedin  connection  with 
the  taking  of  the  appeal.  A  brief  consid- 
eration of  the  object  of  the  statute  will 
show  that  the  contention  of  appellant  in 
this  case  Is  as  untenable  as  In  the  former 
coses.  The  object  of  the  statute  was  to 
mitigate  the  evil  of  dilatory  appeals,  it 
does  not  follow,  because  an  appeal  is 
prayed  and  allowed,  that  theeanie  will  be 
taken :  or  periected.     The  filing  and  ap- 
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proval  of  the  appeal-bond  suspends  the 
rif^hts  ot  the  prevailing  party  In  the  coun- 
ty court,  and  gives  the  district  court  juris- 
diction. Heuce  the  notice  la  required  to  be 
given,  not  before,  but  immediately  after, 
the  filing  and  approval  of  the  bond ;  that 
is,  when  the  appeal  begins  to  operate  ad- 
versely to  appellee,  so  that  he  can  without 
delay  take  such  steps  as  he  deems  proper 
to  dlBpose  of  the  appeal.  Toholdthatthe 
notice  need  not  be  given  until  the  tran- 
script be  filed  In  the  district  court  would 
be  to  perpetuate  and  augment  the  very 
evil  which  the  statute  was  designed  to 
remedy.  We  see  no  reason  to  doubt  the 
correctness  of  the  former  decisions  that 
the  time  when  the  appeal  is  to  be  consid- 
ered taken,  within  the  meaning  of  section 
4  ot  the  act,  is  when  the  appeal-bond  is  ap- 
proved and  filed. 

It  is  further  contended  by  counsel  for 
appellant  that,  since  notice  in  writing, 
stating  that  the  appeal  had  been  taken, 
was  actually  served  upon  appellee  before 
he  obtained  the  judgment  of  affirmance, 
he  was  not  entitled,  according  to  the  lit- 
eral terms  of  the  statute,  to  have  such 
Judgment  rendered.  If  the  statute  be  thus 
construed,  the  consequences  would  be  that 
no  appellee  would  be  able  to  assert  his 
rights  thereunder,  unless  allowed  to  do  so 
without  giving  notice ;  for  the  reason  that 
every  appellant,  upon  receiving  notice  of 
the  intended  application  for  judgment  of 
afi3rmanceor  dismissal,  would  be  able  to 
give  the  written  notice  required  by  section 
4  before  the  Judgment  of  affirmance  or  dis- 
missal could  be  rendered.  Such  a  con- 
struction would  nullify  the  statute  alto- 
gether, or  it  would  involve  the  absurdity 
that  a  judgment  of  afflrmanceor  dismissal, 
obtained  ex  parte,  is  less  vulnerable  than 
one  rendered  upon  due  notice.  The  stat- 
ute under  consideration  does  not  require 
the  previous  filing  of  a  written  applica- 
tion to  dismiss  the  appeal  or  to  affirm  the 
Judgment;  but  the  Code  does  require  the 
previous  service  of  a  written  notice  of  such 
application.  Cates  v.  Mack.  6  Colo.  4<)1. 
Hence,  If  appellee  gives  such  notice  and  fol- 
lows it  up  with  diligence,  a  subsequent 
notice  by  appellant  that  the  appeal  has 
been  taken  will  not  be  allowed  to  defeat 
the  statutory  rights  of  appellee;  but  his 
application  will  be  regarded  as  having 
been  made  when  he  took  the  first  neces- 
sary step,  by  the  service  of  the  notice  to 
that  end.  The  statute  may  be  a  harsh 
one,  as  counsel  say,  but  an  appeal  is  the 
creature  of  positive  law.  It  is  a  special 
privilege,  subject  to  statutory  regula- 
tions; and  those  who  invoke  the  benefit 
of  the  statute  must  strictly  and  diligently 
pursue  its  requirements,  or  they  cannot 
enjoy  the  privilege.  VIgilantibus,  et  non 
dormtentibus,  servat  lex.  The  judgment 
of  the  district  court  is  affirmed. 

Hayt,  J.,  (dissenting.)  The  district 
court,  upon  appeal,  affirmed  the  judgment 
of  the  county  court  upon  motion,  without 
giving  appellant  any  opportunity  to  have 
his  case  heard  upon  its  merits.  Ought 
such  action  to  bo  sustained?  This  is  the 
sole  question  presented  for  our  determina- 
tion upon  this  record.  It  Is  conceded  that 
no  authority  can  be  found  in  support  of 


the  action  of  the  district  court,  unless  it 
grows  out  of  the  following  section  of  the 
statute  relating  to  appeals  to  that  court 
from  the  county  court :  "  Sec.  4.  If  the  ap- 
peal be  not  taken  on  the  same  day  on 
which  the  judgment  is  rendered,  the  appel- 
lant shall  serve  the  ap))ellee,  or  his  attor- 
ney of  record,  within  five  days  after  the 
appeal  is  taken,  with  a.notice,  in  writing, 
stating  that  an  appeal  has  been  taken 
from  the  judgment  therein  specified,  which 
notice  shall  be  served  by  delivering  a  copy 
thereof  to  such  appellee,  or  his  attorney 
of  record.  If  the  appellant  fail  to  give  no- 
tice of  his  appeal  when  such  notice  is  re- 
quired, the  appellee  may,  at  any  time  be- 
fore such  notice  is  actually  served,  and 
after  the  time  when  it  should  have  been 
served,  have  the  judgment  of  the  county 
court  affirmed,  or  the  appeal  dismissed,  at 
his  option."  Sess.  Laws  1 885,  p.  159.  In 
this  case  the  notice  of  the  appeal  had  been 
actually  served  before  any  steps  were 
taken  in  the  district  court  by  appellee  for 
the  purpose  of  having  the  judgment  af- 
firmed. Hence,  It  is  clear  that,  by  the  lit- 
eral terms  of  the  act,  appellee  was  not  en- 
titled to  the  judgment  of  affirmance.  It 
Is  claimed,  however,  that  appellee  was 
within  the  spirit  of  the  provision.  The 
statute  is  a  harsh  one,  penal  in  character, 
and  ought  not.  In  my  judgment,  to  be 
thus  extended  by  construction.  Appellee 
is  not  required  to  give  notice  of  his  inten- 
tion to  take  an  appeal.  The  notice  must 
be  to  the  effect  "  that  an  appeal  has  been 
taken  from  the  judgment  therein  specified. " 
From  this  It  is  apparent  that  the  giving 
of  notice  is  not  a  necessary  step  in  perfect- 
ing the  appeal.  The  appeal  was  perfected 
when  the  appeal-bond  was  approved  and 
filed.  This  has  been  repeatedly  announced 
by  this  court.  The  jurisdiction  of  the  dis- 
trict court  to  affirm  the  judgmentcan  only 
be  maintained  upon  the  theory  that  the 
appeal  had  been  perfected.  Therefore,  the 
rule  requiring  statutes  providing  for  ap- 
peals to  be  strictly  construed  against  the 
appellant  has  no  application.  The  appeal 
in  this  case  having  been  properly  perfect- 
ed, appellee,  before  he  was  entitled  to  have 
the  judgment  affirmed,  or  the  appeal  dis- 
missed, for  failure  to  give  the  required  no- 
tice, must  show  his  right  to  such  a  judg- 
ment affirmatively,  and  ask  that  it  lie  en- 
tered. The  court  cannot  act  sua  jrpoo^e. 
The  failure  of  notice  must  be  shown  by 
affidavit,  unless  waived ;  and  appellee 
must,  in  some  appropriate  way,  give  no- 
tice to  the  court  of  his  Intention  to  take 
advantage  of  the  statute.  If  he  proceeds 
without  doing  this,  his  right  is  thereby 
waived.  Robertson  v.  O'Riley,  14  Colo. 
— ,  ante,  560.  He  must  also  Indicate  to 
the  court  his  election  as  to  whether  he  will 
have  the  appeal  dismissed,  or  the  judg- 
ment affirmed.  In  the  case  of  Law  v.  Nel- 
son, ante,  2,  the  action  of  the  court  was 
based  upon  a  written  motion  supported 
by  affidavit;  and  the  convenience  of  SDcb 
a  practice  Is  apparent.  Until  appellee  sig- 
nifies his  intention  to  avail  himself  of  the 
statute  by  filing  a  motion  or  affidavit,  or 
in  some  way  invoking  action  of  thecoart 
in  his  favor,  appellee  should  be  allowed  to 
serve  his  notice  of  appeal,  and  thereby 
prevent  summary   action   of  the    court 
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asrainst  him.  By  the  terms  of  the  act,  ap- 
pellee's right  to  have  the  appeal  dismissed 
or  the  judgment  afflrme<l,  at  his  election, 
is  made  to  depend  upon  his  moving  in  the 
matter  before  the  notice  ol  the  appeal  has 
been  served  upon  him.  Tlie  appellant  is 
not  only  given  five  days  in  which  to  serve 
such  notice,  but  be  may  do  so  at  any  time 
before  appellee  becomes  an  actor,  and  sig- 
nifies his  intention  to  claim  the  benefit  of 
the  statute.  The  written  notice  of  motion 
provided  by  the  Code  has,  I  think,  always 
been  construed  to  require  notice  simply  of 
the  time  set  for  the  hetirlng  of  the  motion ; 
and  appellee  ought  not  to  be  allowed  to 
ent  off  appellant's  right  to  give  notice  of 
the  appeal,  and  thereby  deprive  him  ol  an 
opportunity  to  have  his  case  tried  upon 
its  merits,  by  anything  short  of  an  appli- 
cation or  notice  made  or  filed  with  the 
court.  No  good  reason  is  perceived  why 
a  notice  given  out  of  court,  by  appellee,  of 
his  intention  to  make  such  an  application 
at  a  future  time,  should  operate  to  pre- 
clude appellant  from  giving  notice  of  the 
appeal,  and  subject  him  to  the  penalty  of 
the  statute.  By  permitting  appellants  to 
give  the  notice  of  appeal  at  any  time  be- 
fore steps  have  been  actually  instituted  in 
the  district  court  for  the  purpose  of  hav- 
ing the  appeal  dismissed,  or  the  judgment 
affirmed,  full  force  and  effect  is  given  to 
the  statute.  In  this  state,  county  Judges 
are  not  required  to  be  learned  in  the  law. 
In  fact,  these  offlees  are  not  Infrequently 
filled  by  those  who  have  never  been  admit- 
ted to  the  bar.  And  no  strained  construc- 
tion should  be  placed  upon  the  statute 
that  will  result  in  preventing  a  review  by 
appellate  courts  of  the  merits  of  cases  de- 
termined before  these  tribunals.  The  con- 
clusion reached  by  the  majority  of  the 
court,  in  my  Judgment,  is  not  warranted 
by  the  language  of  the  act,  and  ought  not 
to  be  upheld. 


Todd  t.  Dgmereb. 

(Supreme  Court  0/  Colorado.    June  18,  1800.) 

Afpkai. — Review— Weight  of  Evidbnoe. 

In  determining  the  correctness  of  a  verdict 

on  the  evidence,  weight  should  be  eiven  the  fact 

that  on  two  previons  trials  the  finding  had  been 

the  same. 

Comniissioners'  decision.  Appeal  from 
district  court,  Douglas  county. 

Browne  &  Putnam,  for  appellant.  WIH- 
i&m  Dillon  and  Markbaw  &  Dillon,  for  ap- 
pellee. 

Reed,  C.  Appellee  brought  suit  againat 
the  appellant  to  recover  damages  for  an 
alleged  breach  of  contract.  The  parties 
entered  Into  a  written  contract  on  May  1, 
1885,  whereby  it  was  agreed  that  appellee 
was  to  occupy  a  farm  of  the  appellant  for 
one  year,  raise  the  crops  for  a  certain 
share,  care  for  and  milk  the  cows,  make 
butter,  of  which  he  was  to  have  one-half, 
and  was  to  have  one-third  of  the  pig^s  and 
calves  bom  on  the  place  during  the  year. 
It  appears  from  the  evidence  that  appellee 

Eut  In  some  crops,  nearly  30  acres ;  that 
e  tended  and  cared  for  the  crops,  milked 
the  cows,  and  made  the  butter  (which 
was  divided  as  made)  until  about  the  Ist 
of  July, some  two  mouths  after  he  entered 


upon  the  property,  when  trouble  arose  be- 
tween the  parties,  and  appellant  caused  a 
written  notice  to  be  served  upon  the  ap- 
pellee ordering  him  to  vacate  and  leave 
the  premises,  which  he  did.  leaving  and 
abandonins  the  place.  He  received  no 
share  of  the  crops  when  matured,  nor  in- 
crease from  hogs  and  cows.  The  suit  was 
first  brought  before  a  justice  of  the  peace, 
where  plaintiff  obtained  a  judgment  for 
$182.  An  appeal  was  taken  to  the  county 
court,  the  case  tried  to  a  jury,  resulting  in 
a  verdict  for  plaintiff  for  $7.^,  which  was 
set  aside,  and  a  new  trial  granted.  The 
case  was  then  taken  by  change  of  venue 
to  the  district  court,  tried  to  a  jury,  where 
a  verdict  of  f  82  in  favor  of  plaintiff  was 
found,  and  judgment  entered  for  that 
amount,  from  which  this  appeal  was 
taken.  The  appeal  having  been  taken  un- 
der the  act  of  1885,  this  court  can  onl.v  ex- 
amine and  review  such  parts  ol  the  record 
as  are  brought  up  in  the  abstract,  there 
being  two,— one  by  the  appellant,  and 
one,  called  "an  amended  abstract," 
brought  up  by  appellee.  Sufficient  ap- 
pears to  show  that  the  testimony  was 
very  vulnminous,  and  upon  some  ques- 
tions quite  contradictory  and  confused. 
From  It  the  Jnry  were  warranted  in  find- 
ing that  the  plaintiff  had  violated  his  con- 
tract of  lease,  and  terminated  the  tenancy 
of  appellee,  and  that  appellee  was  entitled 
to  compensation;  and  the  fact  that  upon 
two  previous  trinis  the  finding  had  been 
the  same  should  not  be  disregarded  in  de- 
termining the  correctness  of  the  verdict 
upon  the  evidence.  Neither  under  the 
facts  as  found  nor  the  circumstances  as 
shown  by  the  evidence  can  the  amount  of 
damages  allowed  by  the  Jnry  be  consid- 
ered excessive.  Itla  assignedfor  errurthat 
the  conrt  improperly  admitted  and  ex- 
cluded'testimony,  and  that  the  instruc- 
tions of  the  conrt  were  en-oneous.  A  care- 
ful examination  of  the  abstracts  fails  to 
disclose  any  error  to  the  prejudice  of  ap- 
pellant, either  in  the  admission  or  rejection 
of  evidence.  Certain  portions  of  the  charge 
to  the  Jury,  If  taken  alone,  might  be  open 
to  objection  and  criticism ;  but  taken  as  a 
whole  it  was  substantially  correct,  and 
was  fully  as  favorable  to  appellant  as  was 
warranted  by  the  circumstances  and  facts. 
We  think  the  judgment  shuuid  be  affirmed. 

Per  Cdriau.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  is 
affirmed. 


Board  of  CJodntt  Comuibsioners  or 
Pdbblo  County  v.  Wilson. 

(,SvepretM  Covrt  of  Colorado.  June  18, 1890.) 
Taxation— Remedies. 
1.  Gen.  St  Colo.  c.  91,  {  23,  provides  that 
horses  and  cattle  running  at  large,  and  not  being 
worked,  shall  in  all  cases  be  returned  and  as- 
sessed in  the  county  in  which  they  are  being 
herded  and  kept  on  the  1st  day  of  Hay  in  each 
year.  Section  24  provides  that  every  assessor 
shall  ass'  i  all  personal  property  situate  or  be- 
ing in  his  county  on  the  Isl  day  of  Ma^.  Held, 
that  cattle  and  horses  purchased  outside  of  the 
state  by  residents,  and  driven  into  the  state  for 
purposes  of  pasturage,  in  October  of  a  certain 
year,  are  not  liable  for  the  taxes  of  such  year, 
notwithstanding  the  provision  of  section  i£l,  that^ 
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when  any  stock  is  driven  Into  s  county  for  the 
purpoee  of  grazittK  therein,  at  any  time  previous 
to  the  last  day  of  December  in  any  year,  it  shall 
be  liable  for  all  taxes  leviable  in  that  county  for 
that  year,  the  same  as  if  it  had  been  in  the  county 
at  the  time  of  the  annual  assssment. 

8.  One  who  appeals  from  an  assessment  of 
taxes  to  the  board  of  county  commissioners,  under 
Oen.  St.  c.  M,  S  62,  on  the  ground  that  the  taxes 
are  illegal,  is  not  thereby  precluded  from  resort- 
ing to  the  courts  to  test  the  validity  of  such  taxes. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county. 

C.  J.  Bart,  lor  appellant.  Patterson  & 
Thomas,  tor  appellee. 

Rekd,  C.  In  this  case  there  is  uo  con- 
troversy In  regard  to  the  facts;  the  ques- 
tions ijresented  are  purely  those  of  law. 
In  September,  1884,  appellee  purchased  in 
the  state  of  Kansas  tt,853  head  of  cattle 
and  700  horses,  which  were  driven  into 
the  county  of  Pueblo,  arriving  about  Oc- 
tober 1st,  and  pastured  until  January  1, 
1S85.  On  the  27th  day  of  January,  1885, 
the  treasurer  of  the  county  notified  appel- 
lee that  he  had  assessed  such  stock  for 
taxes  for  the  year  1884,  under  section  23, 
c.  94,  Gen.  St.:  that  such  taxes  amounted 
to  $3,199.16,  and  if  not  paid  by  February 
1, 18So,  he  would  be  compelled  to  proceed 
under  the  law  to  collect  the  same.  From 
this  assessment  appellee  appealed  to  the 
board  of  county  commissicjnurs,  claiming 
that  the  number  of  cattle  and  valuation 
per  capita  of  both  cattle  and  horses  were 
too  great.  Upon  a  hearing,  the  number  of 
cattle  was  greatly  reduced,  and  the  valua- 
tion of  the  stock  to  such  an  extent  that 
theamount  of  the  taxes  was  reduced  to 
$1,227.38;  which  sum  was  paid  by  appel- 
lee under  a  written  protest,  alleging  that 
the  assessment  was  made  Irregularly,  and 
without  lawful  authority.  This  suit  was 
brought  to  recover  the  money  so  paid, 
with  the  interest.  The  cattle  and  horses 
had  not  been  regularly  assessed  for  taxes 
for  the  year  1884  In  any  other  county  of  the 
state,  and  appellee  had  not  paid  taxes  on 
the  property  lor  the  j-earl884  in  any  coun- 
ty In  the  state.  The  answer  admits  sub- 
stantially the  facts  stated  in  the  com- 
plaint, and  for  a  defense  sets  out  the  ap- 
peal from  the  assessment  of  the  treasurer 
to  the  board  of  county  commissioners, 
and  avers  that  the  finding  ol  the  county 
commissioners  on  the  appeal  was  final 
and  conclusive  as  to  appellee.  Trial  was 
had  to  the  court  witliout  a  jury.  The 
court  found  in  favor  of  appellee,  and  ren- 
dered judgment  for  the  amount  of  money 
paid,  with  the  Interest.  The  part  of  sec- 
tion 2:1,  c.  94,  Gen.  St.,  under  which  the 
assessment  In  this  case  was  made.  Is  as 
follows:  "When  any  stock  Is  driven  into 
a  county  for  the  purpose  of  grazing  there- 
in, at  any  tlnie  previous  to  the  lost  day  of 
December  in  any  year,  it  shall  be  liable  to 
be  assessed  for  all  taxes  leviable  In  that 
connty  for  that  year  the  same  as  if  It  had 
been  In  the  countj- at  the  time  of  the  an- 
nual assessment ;  and  It  shall  be  lawful 
for  the  proper  ofBcers  to  assess  and  col- 
lect the  same  at  any  time  after  the  usual 
time  of  assessment  and  collection :  pro- 
vided, that  such  stock  has  not  been  regu- 
larly assessed  in  some  other  county  of  the 
State  for  that  year;  and  it  shall  be  the 


duty  of  the  county  assessor, when  required 
by  the  person  having  such  stock  In  charge, 
to  give  a  certificate  of  assessment,  stat- 
ing the  number,  kind,  and  value  of  stock 
assessed,  and  such  certificate  shall  be  suffi- 
cient evidence  of  a  legal  assessment  of  such 
stock  for  that  year. ' 

The  other  sections  of  the  statute  neces- 
sarr  to  be  considered  in  this  case  are: 
"Sec.  22.  All  personal  property  shall  be 
listed  Inthecounty  wherelt  shall  be  on  the 
fli-st  day  of  May  of  the  then  current  year; 
butlf  theowner  resides  out  of  the  state,  or 
fails  to  return  his  property  to  the  tissessor, 
It  shall  be  listed  and  taxed  where  it  may 
then  be:  provided,  that  horses,  mules, 
cattle,  and  sheep  running  at  large,  and 
not  being  worked,  shall  in  all  cases  be  re- 
turned and  assessed  In  the  county  in  which 
they  are  being  herded  or  kept  on  the  first 
day  of  May  In  each  year."  "Sec.  24.  Ev- 
ery assessor  shall  assess  all  personal  prop- 
erty situate  or  being  in  his  county  on  the 
first  day  of  May  in  each  year.  »  •  ♦ 
Sec.  26.  It  shall  be  the  duty  of  every  per- 
son owning  or  having  charge  of  property 
In  this  state  subject  to  taxation  to  make 
out  and  deliver  to  the  assessor,  on  or  l»e- 
fore  the  twentieth  day  of  May  In  each  year,  a 
correct  list  of  the  same,  as  required  by 
law.  •  »  •  Sec.  46.  If  by  any  means 
any  property,  real  or  personal,  shall  be 
omitted  In  the  assessment  of  any  year  or 
series  of  years,  and  not  put  upon  the  as- 
sessor's book,  the  same,  when  discovered, 
shall  be  assessed  by  the  assessor  for  the 
time  being,  and  placed  upon  his  book  be- 
fore the  same  Is  returned  to  the  county 
clerk.  »  •  »  Sec.  97.  When  the  treas- 
urer of  any  county,  after  the  tax -list  Is 
committed  to  him,  ascertains  that  anj' 
real  estate,  horses,  mules,  asses,  cattle, 
sheep,  goats,  swine,  or  other  personal 
property  then  In  his  county  are  omitted 
from  the  tax-list,  and  has  reason  to  be- 
lieve that  such  personal  property  has  not 
been  taxed  In  any  other  county  for  that 
year,  he  shall  forthwith  proc«^ed  to  list, 
value,  and  assess  said  property  in  the 
same  manner  that  the  assessor  or  county 
clerk  might  have  done,  and  shall  enter 
such  assessment  In  his  tax-book,  following 
the  levies  made  and  delivered  to  him  by 
the  clerk,  and  such  entries  shall  be  desig- 
nated as  additional  assessments,  and  the 
taxes  so  levied  and  assessed  by  the  treas- 
urer shall  be  as  valid  for  all  purposes  as 
If  the  assessment  had  been  made  by  the 
assessor,  anything  In  this  act  to  the  con- 
trary notwithstanding." 

Sections  22  and  24  are  clear  and  une- 
quivocal. The  Ist  day  of  May  of  each 
and  every  year  is  fixed  as.  the  date  for  the 
assessment  of  all  personal  property,  and 
all  personal  property  Is  to  be  by  the  lat- 
ter section  assessed  as  of  that  date.  The 
liability  of  the  property  to  taxation  de- 
pends upon  Its  status  at  that  time,  and 
particularly  so  in  the  class  of  personal 
property  assessed  In  this  instance.  The 
language  of  setrtion  22  is:  "Provided,  that 
horses,  mules,  cattle,  and  sheep,  running  at 
large  and  not  being  worked,  shall  In  all 
cases  be  returned  and  assessed  in  the  coun- 
ty in  which  they  are  being  herded  or 
kept  on  the  first  day  of  May  In  each  year. " 
The  statutes  of  dittcrent  states  differ  as  to 
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the  date,  some  taking  one  date,  Bome  an- 
other; but  In  every  instance  the  statutory 
date  fixed  is  taken  as  the  criterion  to  de- 
termine what  personal  property  is  taxa- 
ble, and  to  whom  It  should  be  taxed. 
8ome  arl>ltrary  rule  of  datehasbeen  tound 
necessary,  and  although,  perhaps,  in 
many  instances,  working  hardship  and 
Inequality,  to  some  extent,  In  taxation,  it 
has  been  found  the  best  regulation  that 
cuuld  be  established  by  law.  In  Shaw  v. 
Dennis,  5  Gilnian,  418,  it  is  said  by  the 
court:  "In  the  imposition  of  taxes,  exact 
and  critical  justice  and  equality  are  abso 
lutely  unattainable.  •  *  •  The  propo- 
sition is  Utopian.  The  legislature  must 
adopt  some  practical  system."  This  prac- 
tical system,  adopted  In  every  state,  is  the 
one  aliiove  indicated,  fixing  a  definite  time 
in  each  year  when  property  shall  be  listed 
for  taxation.  In  Cooley  on  Taxation  (1st 
Ed.  261)  It  is  said :  "  Every  person  is  there- 
fore to  be  taxed  for  the  year  upon  his  per- 
sonalty estimated  as  of  the  time  of  the 
assessment,  and  every  parcel  of  land  ac- 
cording to  its  value  at  that  time.  Subse- 
quent changes  cannot  be  noticed  until  an- 
other assessment.  "  See  Huunewell  v.  Cass 
Co.,  22  Wall.  477 ;  People  v.  Kohl,  40  Cal. 
127:  State  v.  Hardin,  34  N.  J.  Law,  7»; 
Harman  v.  New  Marlborough,  9  Cush. 
625;  Field  V.  City  of  Boston,  10  Cosh.  66; 
tlark  V.  Norton,  49  N.  Y.  243;  Ovcrlng  v. 
Foote,  65  N.  Y.  263;  State  v.  Jersey  City, 
44  N. .).  Law,  156;  De  Arman  v.  Williams, 
93  Mo.  158,  5  S.  W.  Kep.  904. 

Under  the  authorlttes  above  cited,  we 
are  clearly  of  the  opinion  that  section  23, 
relied  upon  by  appellant  as  the  authoi-ity 
supposed  to  warrant  the  proceeding  of  the 
count}'  treasurer  in  the  assessment,  can- 
not be  construed  to  sustain  the  action  of 
the  county.  In  order  to  render  the  per- 
sonal property  (in  this  case  cattle  and 
horses)  liable  for  taxes  for  the  year  18J^,it 
must  have  been  In  esse  as  property  within 
the  state,  and  have  become  a  part  of  the 
mass  of  personal  property  subject  to  the 
jurisdiction  of  the  state  on  the  Ist  day  of 
May  of  that  year.  The  most  ancient  well- 
defined  rule  for  the  examination  and  con- 
struction of  statutes  Is  that  of  Lord 
Coke;  "The  best  expositor  of  all  letters 
patent  and  acts  of  parliament  are  the  let- 
ters patent  and  the  acts  of  parliament 
themselves,  by  construing  and  compar- 
ing all  the  parts  of  them  together. "  In 
Com.  V.  Duane,  1  Bin.  601,  it  was  said 
•"that,  in  construing  any  part  of  a  law, 
the  whole  must  be  considered ;  the  differ- 
ent parts  reflect  light  on  each  other;  and, 
It  possible,  such  a  construction  Is  to  be 
made  as  will  avoid  any  contradiction  or 
Inconsistency."  In  Com.  v.. Algei-,  7  Cush. 
63,  that,  "in  putting  a  construction  upon 
any  statute,  every  part  shall  be  regarded, 
and  It  shall  beso expounded, if  practicable, 
as  to  give  some  effect  to  every  part  of  it. " 
In  Attorney  General  v.  Bailroad  Co.,  2  Mich. 
138,  it  is  said :  "It  is  a  cardinal  rule  that,  in 
the  construction  of  a  statute,  effect  is  to 
be  given,  If  possible,  to  every  clause  and 
flection  of  it ;  and  It  is  the  duty  of  courts, 
as  far  as  liractlcable,  so  to  reconcile  the 
different  provisions  as  to  make  the  whole 
act  consistent  and  harmonious. " 

By  applying  these  well-settled  rules  of 


construction  to  the  statute  In  question, 
and  holding,  as  we  must,  that  the  subse- 
quent sections  were  intended  to  refer  to 
and  be  controlled  by  section  22,  and  that 
the  horses  and  cattle  referred  to  in  section 
23  and  subsequent  sections,  for  the  pur- 
pose of  taxation,  were  those  that  were  in 
the  state  and  properly  subject  to  taxation 
on  the  Ist  day  of  May  of  each  year,  we  ob- 
viously reach  and  adopt  the  intention  of 
the  legislature,  and  harmonize  the  differ- 
ent provisions  so  as  to  enable  all  to  stand  ; 
but  if  we  adopt  the  construr-tion  of  the 
twenty-third  section  contended  for  by  ap- 
pellant, and  hold  the  section  to  include 
tor  purposes  of  taxation  cattle  and  horses 
purchased  abroad  and  driven  Into  the 
state  and  county  by  residents  of  the  state 
between  the  1st  day  of  May  and  the  last 
day  of  December  of  each  year,  we  render 
section  23  void  and  Inoperative  for  violat- 
ing the  provisions  of  the  con8titation,and 
the  fundamental  principle  of  equality  in 
taxation  that  must  underlie  every  system 
of  taxation  to  render  It  constitutional  and 
operative.  When,  as  in  this  case,  it  is  by 
its  terms  appllcai)le  to  one  class  only  of 
personal  property  brought  into  the  state 
between  tliose  dates,  and  exonerates  all 
other  personal  property  brought  Into  the 
state  from  the  burden  of  taxation,  the  dis- 
crimination la  so  obvious  that  its  uncon- 
stitutionality is  at  once  apparent. 

There  Is  another  view  of  the  law  equally 
fatal  to  the  construction  sought  by  appel- 
lant. The  money  and  credits  of  appellee 
were  properly  subject  to  taxation  on  the 
1st  day  of  May  of  that  year,  and  he  was 
required  to  return  them  to  the  assessor 
under  oath,  which  he  presumablv  did. 
Four  months  after,  he  changes  the  char- 
acter of  his  personalty  by  Investing  the 
money  in  cattle  in  an  adjacent  state, 
which  are  driven  into  this  state  and  again 
taxed,  amounting  to  double  taxation  of 
the  same  business  capital  for  the  same 
year.  It  is  needless  to  say  that  such  re- 
sults cannot  be  tolerated,  and  that  the 
legislature  neither  Intended  nor  contem- 
plated them.  The  language  of  section 
2318:  "When  any  stock  Is  driven  into  a 
county  for  the  purpose  of  grazing  therein 
at  any  time  previous  to  the  last  day  of 
December  In  any  year,  it  shall  be  liable  to 
be  assessed :  •  •  •  provided,  that  such 
stock  has  not  been  regularly  assessed  In 
some  other  county  of  the  state  for  that 
year."  The  words  "regularly  assessed" 
would  fairly  Indicate  that  the  legislature 
In  this  section  had  in  view  the  former  sec- 
tion, and  Intended  to  restrict  the  right  to 
assess  the  stock  that  was  regularly  as- 
sessable on  the  1st  day  of  May  to  prevent 
evasion  of  the  payment  of  taxes  by  par- 
ties who  might  dishonestly  fail  to  return 
the  stock,  and  shift  It  from  place  to  place, 
with  intention  of  defrauding  counties  and 
the  state.  The  section  does  not  In  terms 
mfike  cattle  and  horses  purchased  in  an- 
other state,  and  brought  in  before  the  last 
day  of  December,  liable  to  tax.  Such  con- 
struction can  only  be  by  Inference  or  im- 
plication from  the  language  used.  The 
legislature  of  the  state  of  Kansas  in  1881 
passed  an  act  subjecting  cattle  and  horses 
driven  into  that  state  between  the  1st  day 
of  March  and  the  Ist  day  of  December  to 
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taxation ;  the  first  of  March  being  In  that 
state  the  date  of  the  annual  asHessinent. 
In  Graham  v.  ComniissionRrs,  31  Kan.  478, 
2  Pac.  Rep.  549,  the  court,  by  Bkewek,  J., 
declared  the  statute  invalid,  and  "a  de- 
parturefroni  the  constitutional  ruleof  uni- 
formity in  matters  of  taxation, " — a  con- 
clusion we  should  be  compelled  to  adopt 
in  regard  to  section  23,  should  we  adopt 
the  construction  insisted  upon  by  appel- 
lant. There  is  no  general  statuttM-y  pro- 
vision for  taxing  personal  property 
brought  Into  the  state  between  the  first 
of  May  and  the  last  of  December.  By  the 
construction  sought  for  this  section,  only 
a  particular  kind  or  class  of  personal  prop- 
erty is  sought  to  be  taxed,  while  all  other 
kinds  are  exonerated, — a  clear  and  palpa- 
ble violation  of  a  fundamental  constitu- 
tional principle.  We  cannot  sec  how  ap- 
pellant can  derive  any  aid  from  sections  46 
and  97.  They  In  direct  terras  apply  to 
property  omitted  from  the  assessment 
roll,  obviously  referable  directly  to  prop- 
erty that  was  in  the  state,  and  legally  lia- 
ble to  taxation,  at  the  annual  assessment 
on  May  Ist.  Appellant  contends  in  ar- 
gument that  appellee,  by  availing  himself 
of  appeal  to  the  board  of  county  commis- 
sioners, allowed  by  section  62,  was  con- 
cluded by  its  decision,  and  could  not  re- 
sort to  the  coui'ts.  We  do  not  think  this 
position  tenable.  If  the  right  to  tax  the 
property  was  unquestioned,  and  the  only 
questions  were  those  of  valuation  and 
amount  of  tax,  we  might  hold  their  ac- 
tion conclusive;  but,  as  no  such  question 
is  raised,  we  do  not  find  a  decision  on  that 
pointnecessary.  But  where,  asiu  thiscase, 
the  questions  raised  are  those  of  tbeccm- 
struction  aird  validity  of  statutes,  and  the 
legality  of  any  tax  imposed,  they  must  of 
necessity  be  determined  in  the  courts. 
The  boards  of  county  commiHSionera  are 
not  by  the  constitution  Invested  with 
jadicial  power  to  pass  upon  the  validity 
of  a  tax,  nor  could  any  such  determina- 
tion by  them  be  deemed  final  and  conclu- 
sive. The  Judgment  of  the  district  court 
should  be  afiirmed. 

Richmond  and  Bissell,  CO.,  concur. 

Per  Cdriam.  For  the  reasons  stated 
In  the  foregoing  opinion  the  judgment  is 
affirmed. 

Elliott,  J., having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 


Gilpin  v.  Adams. 
(Supreme  Court  <if  Colorado.    June  18,  1890.) 
Statotb  op  lasnTATioNS— Pleadino — Lease — 

CONBIDERJLTION. 

1.  Flaintitf  ]  oined  in  one  coimt  several  causes  of 
action  for  moneys  expended  for  the  use  of  defend- 
ant, for  services  performed  as  agent,  for  the  use  of 
property  by  defendant,  etc. ;  each  particular 
Item  being  definitely  set  forth.  Held,  that  the 
statute  of  limitations  could  have  been  pleaded 
to  each  or  all  of  the  items,  and  that,  therefore, 
defendant  could  not  object  to  a  dismissal,  after 
the  commencement  of  the  trial,  of  some  of  the 
items,  on  the  ground  that,  if  the  action  had  orig- 
inally l>een  brought  on  the  items  retained,  he 
ix>ula  have  pleaded  the  statute,  especially  as  he 
made  no  application  to  amend  his  answer  by  in- 
rerposing  such  plea. 


2.  A  lease  of  land  to  plaintiff  provided  that, 
in  consideration  thereof,  plaintiff  would  construct 
and  maintain  fences,  construct  irrigating  ditches, 
plant  trees,  erect  certain  buildings,  pay  taxes,  and 
generally  keep  the  premises  in  pood  repair.  Held, 
that  the  lease  showed  an  ample  consideration  for 
the  privilege  exorcised  by  piaintiS  of  grazing  a 
largo  amount  of  stock  upon  the  laud. 

Commissioners'  decision.  Appeal  from 
district  court,  Rio  Grande  county. 

Markham  &  Villon  and  W.  M.  Mag^uire, 
for  appellant.  John  L.  Jerome,  for  appel- 
lee. 

Richmond,  C.  In  this  action,  plaintiff 
below,  appellee  here,  sought  to  recover  for 
moneys  paid  out  and  expended  by  plain  tiS 
for  the  use  of  defendant,  and  for  services 
performed  by  plaintiff  as  agent  in  and 
about  the  mauagement  of  certain  proper- 
ty known  as  the  "  Bacca  Grant, "  and  for 
services  in  and  about  the  mining  property 
of  the  defendant  on  said  grant,  and  the 
leasing  of  the  same,  and  for  the  use  of 
horses  furnished  by  the  plaintiff  for  the 
use  of  defendant,  at  his  request,  and  for 
interest  upon  divers  sums  of  money  ad- 
vanced by  the  plaintiff  for  the  use  of  the 
defendant,  at  his  request.  Tha  form  of 
the  complaint  is  in  the  nature  of  a  decla- 
ration upon  consolidated  common  counts. 
After  the  impaneling  of  the  jury,  plaintiff 
made  application  to  be  allowed  to  dismiss 
without  prejudice  all  the  items  of  account 
described  in  the  complaint,  except  the 
items  for  money  paid  out  and  expended, 
and  for  services  as  agent  from  November 
1,1878,  to  August  ],  1883.  This  applica- 
tion was  granted,  and  thereafter  the  cause 
was  tried  to  a  jury,  and  verdict  rendered 
in  favor  of  plaintiff  for  the  sum  of  ¥8,056.53. 
Six  thousand  seven  hundred  and  fifty  dol- 
lars was  allowed  plaintiff  for  services, 
and,  fl,305..55 for  moneys  advanced  and  ex- 
pended. Motion  for  a  new  trial  was  in- 
terposed, whereupon  the  court  intimated 
that,  unless  the  plaintiff  remitted  the  sum 
of  $1,305.55,  a  new  trial  would  be  granted. 
The  intimation  of  the  court  was  acted  up- 
on. Thereafter,  Judgment  waa  rendered 
upon  the  verdict  for  the  sum  of  f6,750. 

Fourteen  errors  are  assigned,  eight  of 
which  are  to  the  admission  of  evidence 
over  the  objections  of  defendant.  The 
others  are  addressed  to  alleged  errors  in 
overruling  appellant's  motion  tor  a  non- 
suit, and  motion  tor  a  new  trial,  and  per. 
mltting  the  appellee  to  remit  so  much  of 
the  amount  embraced  in  the  verdict  as  re- 
lated to  moneys  expended,  and  that  the 
verdict  was  contrary  to  the  evidence.  But 
one  error  specifically  assigned  is  discussed 
in  the  brief  of  appellant.  Counsel  for  ap- 
pellant confine  their  discussion  to  two 
points:  First.  ThattbeTerdlctwasclearly 
contrary  to  the  evidence.  Therefore  a  new 
trial  should  have  been  granted.  Secoad. 
That  after  the  commencement  of  the  trial 
the  court  permitted  the  appellant  to  dis- 
iiiisswitboutprejudiceastoall  of  ttaeltems 
declared  upon  except  two. 

We  will  discuss  the  second  point  first, 
although  we  are  not  prepared  to  admit 
that  this  point  is  entitled  to  consideration 
in  this  court.  No  exceptions  were  taken 
at  the  time  the  court  permitted  the  plain- 
tiff to  dismiss  the  action  upon  the  various 
items  referred  to,  nor  Is  It  spectflcally  as- 
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signed  for  error.  It  to  claimed,  however, 
that  It  was  embraced  In  the  application 
for  a  new  trial,  and  that,  inasmuch  as  ex- 
ceptions were  reserved  to  the  action  of 
the  court  in  overrnllng  the  motion  tor  a 
new  trial,  It  Is  a  legitimate  subject  for 
discussion  on  appeal.  While  not  conced- 
ing this  claim  oJ  appellant,  we  will,  how- 
ever, determine  the  question.  Appellant 
contends  that  striking  out  the  various 
Items  from  the  complaint  changed  the 
character  of  the  action,  and  prevented  the 
defendant  from  pleading  as  he  would  have 
pleaded  If  the  action  had  been  brought 
originally  on  the  two  items  only,— that  of 
service  performed,  and  money  expended; 
that,  as  the  suit  was  originally  brought. 
It  was  on  a  book-account,  and  consisted 
of  more  than  30  items,  running  through  a 
series  of  years  from  1878  to  1886;  and  that, 
the  last  Item  of  the  account  being  within 
the  statute  of  limitations,  the  defendant 
was  not  at  liberty  to  plead  the  statute, 
whereas,  if  the  action  had  been  brought 
for  salary  for  services  only,  the  defendant 
could  have  so  pleaded.  The  complaint 
does  not  set  out  a  claim  upon  a  book-ac- 
count, nor  does  the  record  contain  the 
Itemized  statement  referred  to  in  the  ap- 
pellant's argument;  and  it  nowhere  ap- 
pears in  the  record  that  at  the  time  of  the 
application,  and  granting  of  the  same, 
appellant  then  and  there  made  applica- 
tion to  amend  his  answer  by  interpos- 
ing the  plea  of  the  statute  of  limitations. 
If,  as  he  says,  the  plea  could  have  been 
and  would  have  been  Interposed,  had  the 
action  been  confined  to  a  claim  for  serv- 
ices, we  see  no  reason  why,  to  this  partic- 
ular item,  he  might  nut,  upon  applica- 
tion, have  so  amended  his  answer  as  to 
interpose  the  statute;  nor  can  we  agree 
with  the  position  taken  by  appellant,  that 
he  coald  not  in  the  first  Instance,  by  an- 
swer, have  raised  the  question  of  limita- 
tion to  the  claim  for  services.  Several 
causes  of  action  were  Joined  in  one  count. 
To  this  form  of  complaint  no  objections 
were  made,  and  each  particular  item  was 
as  definitely  set  forth  as  though  the  com- 
plaint had  contained  as  many  particular 
causes  of  action  as  there  were  items ;  and 
the  statute  of  limitations  could  have  been 
pleaded  to  each  or  all  of  the  items  so  dis- 
tinctly enumerated  in  the  complaint. 
Schillo  V.  McEwen,  90  111.  77.  When  sev- 
eral counts  are  thus  used,  the  defendant 
may,  according  to  the  nature  of  his  de- 
fense, demur  to  the  whole,  or  plead  a  single 
plea  applying  to  the  whole, or  may  demur 
to  one  count  and  plead  to  another,  or 
plead  a  separate  plea  to  each  count ;  and 
In  the  two  latter  cases  the  result  maybe  a 
corresponding  severance  in  the  snbsequent 
pleadings,  and  the  production  of  several 
Issues.  But,  wJiether  one  or  mure  issues 
be  produced,  if  the  decision,  whether  in 
law  or  in  fact,  be  in  the  plaintiff's  favor  as 
to  any  one  or  more  counts,  he  is  entitled 
to  judgment  pro  tanto,  though  he  fail  as 
to  the  remainder.  Steph.  PI.  257, 258.  Sev- 
eral causes  of  action  may  be  joined  in  one 
count,  and  it  will  not  be  necessary  to 
prove  all  the  causes  alleged.  Recovery 
may  be  had  pro  tanto.  Puter.  Pi.  &  Pr. 
69.  We  deem  It  too  late  for  the  plaintiff 
now  to  insist  on  the  right  to  interpose  the 


statute  of  limitations.  Upon  proper  sbo  w- 
Ing  the  court  would  and  could,  under  the 
Code,  have  permitted,  In  the  furtherance 
of  justice,  an  amendment  to  his  answer; 
and  Inasmuch  as  It  was  in  his  power  to 
plead  the  statute,  in  the  first  instance,  to 
the  particular  item  for  which  recovery 
was  had,  we  do  not  think  that  he  should 
now  be  permitted  to  complain. 

As  to  the  first  point,  the  main  conten- 
tion of  appellant  is  that  Adams  had  a 
lease  of  this  grant,  or  a  portion  of  it,  up- 
on which  he  grazed  a  large  amount  of 
stock,  and  for  which  privilege  he  paid  no 
compensation.  The  lease  which  was  exe- 
cuted between  the  parties  does  not  sup- 
port the  argument.  By  the  terms  of  that 
lease,  it  appears  that  a  certain  portion 
of  the  Bacca  grant  was  leased  to  plaintiff, 
and  that,  in  consideration  of  the  lease  of 
the  premises,  plaintiff  agreed  to  construct 
and  maintain  a  good  and  substantial 
fence,  with  double  posts  of  cedar  or  pitch 
pine,  not  less  than  seven  and  one-half  feet 
long,  around  the  entire  tract  of  ground, 
which  was  to  be  completed  within  a  year 
from  the  1st  of  November,  1878 ;  that  he 
would  pay  all  taxes  then  due.  and  all  tax- 
es thereafter  levied  upon  the  premises  dur- 
ing the  lease;  that  he  would  construct 
with  all  due  diligence  an  irrigating  ditch 
upon  the  premises,  sufficient  and  capable 
of  irrigating  all  of  the  bottom-lands  prac- 
tically capable  of  irrigation;  that  he 
would  plant  one  or  more  rows  of  cotton- 
wood  orother  shadetrees  along  the  north 
line  of  the  fence  to  be  constructed,  and 
that  he  would  construct  lateral  ditches 
for  the  purpose  of  irrigating  lands  lying 
along  the  various  creeks  on  the  said 
grant;  that  he  would  build  and  maintain 
in  good  repair  upon  the  premises  an  adobe 
brick  dwelling  of  not  less  than  four  rooms, 
and  such  barns,  granaries,  corrals,  and 
other  outhouses  and  inclosures,  as  maybe 
needed  from  time  to  time  during  the  con- 
tinuance of  the  lease;  and  further,  that 
he  should  construct  bridges,  where  they 
were  necessary ,  over  the  creeks  and  streams 
of  water  for  Irrigating  ditches,  where  the 
roads  crossed  them,  and  should  keep  all 
the  Improvements  so  constructed  by  him 
in  good  order  and  repair  during  the  con- 
tinuance of  the  lease,  and  at  the  expira- 
tion thereof  yield  the  possession  of  the 
same  to  the  party  of  the  first  part  in  like 
good  order  and  condition,  and  the  said 
improvements  were  then  to  be  and  become 
the  property  of  the  party  of  the  said  first 
part.  It  was  further  provided  by  the  lease 
that  all  the  timber  and  mining  lands  com- 
prised within  the  grant  were  reserved  from 
the  operation  of  the  lease  to  the  uninter- 
rupted use  and  disposal  of  the  party  of  the 
first  part,  and  provided,  further,  that  the 
party  of  the  second  part  should  have  the 
care  and  custody  of  the  mining  and  tim- 
ber lands,  and  keep  trespassers  there- 
from, and  should  be  permitted  to  use  so 
much  timber  aa  he  desires  for  fencing  and 
building  purposes  and  repairs,  for  fuel, 
and  such  other  purposes  necessary  for  the 
maintenance  and  improvement  of  the 
premises.  This,  It  seems  to  us,  was  am- 
ple consideration  for  the  privilege  of  occu- 
pying the  land,  and  grazing  stock  there- 
on.   But,  in  addition  to  the  plaintiff  be- 
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comlDg  the  tenant  of  defendant,  he  was 
employed  by  the  defendant  in  and  about 
the  mining  premises  situated  on  the  Rrant, 
in  securinga  recognition  of  the  defendant's 
title  by  a  large  number  of  persons  occupy- 
ing certain  portions  of  the  tract,  and  in 
securing  such  persons,  engaged  in  mining 
thereon,  to  take  from  the  defendant  a 
lease  of  the  premises.  Indeed,  the  evidence 
discloses  the  fact  to  be  that  plaintiff  had 
general  control  of  the  entire  tract  of  land. 
No  complaint,  It  seems,  was  ever  made  to 
his  conduct  or  acts  as  agent;  and  all  of 
such  acts  as  such  agent  were  recognized  by 
the  defendant.  The  testimonyestablishes 
the  employment  of  appellee  by  appellant, 
and  an  agreement  to  pay  him  reasonable 
compensation  for  such  services.  At  least, 
from  all  the  testimony,  such  was  the  con- 
clusion of  the  Jury  ;  and,  no  definite  sum 
having  been  agreed  upon,  they  were  Justi- 
fied in  determining,  under  the  complaint 
and  proof,  what  such  services  were  rea- 
sonably worth.  Mattocks  v.  Lyman,  16 
Vt.  113 ;  Wood,  Mast.  &  Serv.  $  100. 

To  oar  mind,  there  was  sufficient  evi- 
dence to  warrant  the  Jury  In  finding  for 
the  plaintiff,  and,  from  all  the  evidence,  we 
are  not  prepared  to  say  that  the  amount 
of  the  verdict  as  compensation  was  in  ex- 
cess of  the  actual  services  rendered.  The 
Judgment  should  be  affirmed. 

Pattibon  and  Reed,  CO.,  concur. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 

Hayt,  J.,  not  sitting. 


Kabcreb  v.  Peabcs. 
(SupreVM  Court  of  Colorado.    June  13,  1890.) 
Chanob  of  Vesde— Prejcdice  op  Jcdob. 
It  is  no  ground  for  a  chan^  of  venue  in  a 
civil  case  that  the  }udg?e  had  formerly  represent- 
ed the  people   in   a  criminal  prosecution  against 
defendant,  and  had  been  counsel  for  the  plaintiff 
In  a  civil  suit  against  him. 

Commissioners'  decision.  Appeal  from 
Douglas  county  court. 

Brown  &  Putna/n,  for  appellant.  J.  A. 
Bentley  and  J,  W.  Farrell,  for  appellee. 

Richmond,  C.  This  action  was  origi- 
nally brought  before  a  Justice  of  the  peace, 
and  thereafter  appealed  to  the  county 
court,  wliere  the  appellant,  defendant  be- 
low, filed  an  application  for  a  change  of 
venue,  which  application  was  based  upon 
the  following  affidavit:  "JohnB.Karcher 
makes  oath  and  says  that  he  has  just 
grounds  to  fear  and  does  fear,  that  he  can- 
not and  will  not  receive  a  fair  trial  in  said 
count}'  court,  wherein  said  cause  is  now 
pending,  because  the  honorable  Amos  G. 
Webster,  Judge  of  said  county  court, 
was  attorney  for  the  people  (and  is  prej- 
udiced against  the  affiant)  in  a  certain 
prosecution  against  affiant  before  Cuari.eb 
E.  Lowell,  Justice  of  the  pence  in  said 
county,  in  the  year  ISSfi,  and  appeared 
against  this  affiant  in  the  trial  thereof; 
and  also  that  the  said  judge  was  counsel 
for  one  Clay  in  certain  litigation  between 


him  and  this  aflJant  during  the  past  few 
months,  and  before  his  election  as  judge  of 
said  court.  Wherefore,  affiant  prays  for 
change  of  venue  in  pursuance  of  the  stat- 
ute in  such  cases  made  and  provided." 
The  application  for  a  change  of  venue  was 
denied.  Thereafter,  defendant  and  his  at- 
torney withdrew  their  further  appearance 
in  the  case.  The  court  thereupon  heard 
the  testimony  of  the  witnesses  in  behalf 
of  the  plaintiff,  and  rendered  judgment 
against  the  defendant  for  thesumof  f232.- 
44,  to  reverse  which  judgment  appellant 
prosecutes  this  appeal. 

The  sole  ground  relied  upon  by  appel- 
lant is  error  of  the  court  in  overruling  the 
motion  for  change  of  venue.  The  affida- 
vit states  no  statutory  grounds  for  a 
change  of  venue,  and  is  wholly  insufficient 
to  warrant  this  court  In  Interfering  with 
the  ruling  of  the  court,  under  the  discre- 
tion vested  therein  by  the  statute  touch- 
ing applications  of  this  character.  Bo 
Walt  V.  Hartiell,  7  Colo.  602,  4  Pac.  Rep. 
1201.  The  mere  fact  that  an  attorney.  In 
his  professional  capacity,  formerly  prose- 
cuted an  individual  in  a  civil  or  criminal 
action,  creates  no  presumption  that  such 
attorney  Is  prejudiced  against  such  indi- 
vidual in  any  other  matter.  The  judg- 
ment should  be  affirmed. 

Pattibon  and  Reed,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  Is  af- 
firmed. 


Db  Mares  v.  Oii.pin  et  aJ. 

(Supreme  Court  of  Colorado.    June  18, 1890.) 
Equitt — Laches— Trusts— Limitations. 

1.  Plaintiff  claimed  an  undivided  lialf  interest 
in  a  tract  of  land  originally  granted  by  the  Mexi- 
can government  to  her  father  and  the  ancestor  of 
one  B.  Under  Act  Cong.  July  22,  1854,  providing 
for  the  appointment  of  a  surveyor  general  to  in- 
vestigate claims  to  land  arising  under  Heidcaii 
laws,  B.,  as  the  sole  owner  of  the  whole  of  said 
tract,  applied  for  and  obtained  an  approval  of  the 
grant;  and  subsocjueutly,  as  sole  owner,  he  ap- 
plied for  and  obtained  a  confirmation  by  congress 
of  the  grant.  The  acts  of  approval  and  confirma- 
tion were  of  record.  Held  that,  in  the  absence 
of  any  contract  by  B.  to  convey  to  plaintiff,  and 
of  disability  to  sue,  the  failore  of  the  latter,  fnun 
and  after  such  act  of  confirmation,  to  prosecute 
her  claim  to  said  land,  on  the  theory  that  B.  waa 
chargeable  with  a  resulting  trust  m  her  favor, 
was  imputable  to  her  as  laches. 

2.  In  an  action  by  plaintiff  to  recover  her  al- 
leged half  interest,  the  complaint  was  demurrable 
in  that  it  did  not  show  that  defendants,  who  derived 
title  from  B.,  were  not  bona  .;i(2«  purohasers  with 
notice  of  plaintiff's  claim. 

3.  The  laws  of  the  state  where  the  land  was 
situated  making  coverture  no  obstacle  to  a  suit 
by  the  wife,  the  failure  of  plaintiff,  a  married 
woman,  to  sue  in  such  state  for  the  land,  is  not 
excused  by  the  fact  that  she  resides  in  another 
state,  whose  laws  subject  her  to  the  control  of  her 
husband. 

Commissioners'  decision.  Appeal  from 
district  court,  Arapahoe  county. 

J.  C.  Stallcnp  and  Well.s,  Mc.Xeal  &  Tay- 
lor, lor  appellant.  Markham  &  Dillon  and 
Bela,  M.  Hughes,  for  appellees. 

Reed,  C.  This  was  a  proceeding  in  eq- 
uity  brought  by  Uenigna  Lee  De  Mares 
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against  William  Oflptn,  WllUam  J.  Palm* 
er,  and  several  others,  to  recover  an  tnidi* 
Tided  half  Interest  In  a  large  body  of  land, 
alleged  to  be  some  200,000  acres,  in  the 
county  of  Costilla.  The  amended  com- 
plaint was  filed  September  2,  1882.  After 
the  institution  of  the  suit,  the  plaintiff 
died ;  and  her  sun-lving  husband,  Vicente 
De  Mares,  was  substituted  in  herstead.  It 
is  stated  in  the  complaint  that  plaintiff, 
was  the  sole  heir  of  Stephen  Louis  Lee, 
bom  in  Taos,  N.  M.,  in  April,  1880,  married 
to  Joseph  I'ley  in  1841 ,  and  after  his  death 
married,  In  1877,  to  the  present  plaintiff, 
Vicente  De  Mares ;  that.  In  theyears  1843  and 
1844,  her  father,  Stephen  Louis  Lee,  and 
Narciso  Beaubien,  obtained  from  the  Mexi- 
can guremment  a  grant  of  land, Including 
the  land  in  controversy;  that  her  father 
and  Beaubien  both  died  on  the  same  day, 
— January  19,  1847, — each  seised  of  one-half 
of  the  land  ;  that  she,  as  sole  heir,  entered 
into  and  held  possession  of  one-half  the 
grant,  and  was  In  possession  at  the  time 
of  the  execution  of  the  treaty  of  Guada- 
lupe Hidalgo,  February  22. 1848.  From  all 
that  appears,  this  condition  of  affairs  con- 
tinued until  after  the  passage  by  congress 
of  the  act  approved  July  22,  1854,  entitled 
"  An  act  to  establish  the  offices  of  surveyor 
general  of  New  Mexico,  etc.,  and  for  other 
purposes, "  when  Charles  Beaubien,  son  of 
original  grantee,  Narciso  Beaubien,  as  sole 
claimaut,  applied  to  William  Pelham,  sur- 
veyor general  of  New  Mexico,  to  have  the 
grant  surveyed  and  approved,  which  was 
done  in  the  year  1856;  that  subsequently 
Charles  Beaubleu,  as  sole  owner,  applied 
to  congress  to  have  the  grant  confirmed 
to  him,  which  was  done  by  an  act  ap- 
proved June  21,1860.  Plaintiff  then  states, 
on  Information  and  belief,  that  on  or 
about  the  4th  day  of  May,  184S,  her  hus- 
band, Joseph  Pley,  claiming  to  be  the  ad- 
ministrator of  the  estate  of  her  father  by 
an  appointment  from  the  prefect  court  of 
the  county  of  Taos,  N.  M.,  at  the  instance 
and  at  the  solicitation  of  Charles  Beau- 
bien, in  consideration  of  the  release  of  a 
large  Indebtedness  owing  from  Pley  to 
him  and  for  goods,  chattels,  and  lands  con- 
veyed to  Pley,  made,  executed,  and  deliv- 
ered to  Beaubien  a  deed  of  the  undivided 
one-half  of  the  entire  grant;  that  such 
deed  was  fraudulent  and  void  ;  that  no  or- 
der or  decree  of  the  prefect  court,  or  any 
other  court,  was  marie,  authorizing  or  em- 
powering him  to  make  a  sate  and  convey 
ance;  and  that  the  prefect  court  liad  no 
authority  to  make  such  a  decree.  Also, 
that  It  is  pretended  and  claimed  that  on 
January  27,  1858,  plaintiff,  her  husband  Jo- 
seph Pley,  and  her  mother,  Maria  de  la 
LuK  Tafoya,  made  and  executed  a  deed  to 
ont'  Ceran  St.  Vrain  of  their  undivided  one- 
half  of  the  granted  land  ;  that  such  deed,  if 
any,  was  a  forgery,  and  was  never  execut- 
ed or  acknowledged  by  her  mother  or  her- 
self: that  neither  the  deed  pretended  to 
ha  vebeen  made  by  Pley  as  administrator  to 
Charles  Beaubien,  nor  the  pretended  deed 
of  plaintiff,  her  mother,  and  Pley,  to  St. 
Vrain  were  recorded  in  the  county  of  Taos, 
N.  M.,  nor  In  the  county  of  Costilla,  In  this 
state,  until  one  year  before  the  institution 
of  this  suit;  that  plaintiff,  until  one  year 
before  bringing  suit,  was  not  Informed  in 


regard  to  the  pretended  ex«cutioa  of 
the  deeds,  or  of  either  of  them,  or  of 
the  fact  that  Beaubien,  St.  Vrain,  or 
defendants  denied  her  title,  or  claimed 
the  light  to  exclusive  possession  of  the 
land;  and  that  Beaubien,  St.  V^rain, 
and  defendants),  and  each  of  them,  until 
one  year  before  bringing  suit,  fraud- 
ulently concealed  from  the  plaintiff  knowl- 
edge of  the  pretended  execution  and  exist- 
ence of  the  two  deeds,  and  avers  that  it 
Beaubien,  St.  Vrain,  defendants  or  any  of 
them,  have  at  any  time  taken  exclusive 
possession  of  the  grant,  or  any  part  of  it. 
It  was  at  such  remote  distance  from  her 
residence  that  the  fact  was  concealed  from 
her.  It  is  stated  that,  at  about  the  time 
the  land  was  granted,  her  father  and  Nar- 
ciso Beaubien  entered  into  poHseBslon  of 
the  granted  lands,  "and  erected  thereon 
divers  dwellings,  stables,  store-houses, 
and  other  buildings,  and  inclosed  divers 
large  tracts  of  the  said  land,  and  from 
thence  until  the  decease  of  the  said  Stephen 
Louis  Lee  and  Narciso  Beaubien  •  •  • 
they,  in  x'erson,  and  by  their  tenants  and 
servants,  cultivated  divers  large  tracts  of 
said  grant, and  were  in  the  actual  occupa- 
tion of  the  whole  thereof,"  and  that,  after 
the  death  of  her  father,  she  entered  into 
the  possession  of  the  undivided  one-half  of 
such  grant  as  a  tenant  in  common  with 
the  heirs  of  Narciso  Beaubien,  and  remained 
in  the  possession  until  the  treaty  of  Guad- 
alupe Hidalgo,  and  that,  at  all  times  from 
and  after  the  death  of  her  father  until  the 
time  of  the  approval  by  the  surveyor  gen- 
eral, she  was  In  the  actual  occupancy  and 
possession  of  the  land  jointly  with  heirs  of 
Beaubien.  Further  avers  that  she  was  a 
Mexican,  unacquainted  with  the  English 
language,  unable  to  read  or  write,  and  un- 
fflmillar  with  business;  that,  at  the  time 
of  the  pretended  conveyance  by  Pley,  she 
was  a  maiTled  woman,  and  a  minor, "and 
ever  since,  except  for  a  short  period,  hath 
been  and  still  Is  a  married  womau,  and, 
by  the  laws,  usages,  and  customs  of  New 
Mexico,  »  •  *  under  the  control,  pow- 
er, and  authority  of  her  husband ; "  and 
that,  by  reason  of  the  premises,  Beaubien, 
St.  Vrain,  and  defendants  have  been  able 
to  conceal  from  her  their  pretended  claims 
to  the  property. 

A  demurrer  containing  34  special  sup- 
posed grounds  was  filed.  The  grounds  of 
demurrer,  for  the  purpose  of  this  discus- 
sion, may  be  grouped  as  follows:  (1)  A 
general  want  of  equity,  which  may  be  con- 
sidered as  embracing  all  the  causes  or 
grounds:  (2)  laches  or  neglect  on  the  part 
of  the  plaintiff ;  (3)  a  failure  to  connect  de- 
fendants in  any  way  witlj  the  alleged 
frauds  by  which  Beaubien  and  St.  Vrain 
attempted  to  divest  her  of  title;  (4)  a  fail- 
ure to  charge  defendants,  or  any  of  them, 
with  knowledge  of  the  frauds  by  which  it 
is  claimed  Beaubien  and  St.  Vrain  ob- 
tained the  ostensible  title.  The  demurrer 
was  sustained,  and  a  decree  entered  dis- 
missing the  bill,  from  which  an  appeal 
was  taken. 

It  is  contended  that  Charles  Beaubien 
became  the  trustee  of  plaintiff.  It  Is  said 
in  the  complaint  that,  although  the  ap- 
proval UDd  continuation  were  to  him,  and 
in  bis  own  name  and  behalf,  "the  con- 
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flrmationlnnred  to  the  benefit  of  the  plain- 
tin  to  the  extent  of  one  undivided  half 
part  of  the  said  donation  or  grant  of 
lands."  It  is  not  claimed  that  the  trust 
was  created  by  any  direct  conveyance  or 
act  of  the  plaintiff  or  an  anceutor.  It  is 
not  claimed  that  there  was  an  express 
trust.  The  trust.  If  any,  was  an  implied 
or  resulting  trust  by  operation  of  law 
growing  out  of  the  alleged  relation  of  the 
parties  to  the  subject-matter  of  tlie  con- 
troversy. 1  Greenl.  Cruise,  391 ;  Dj-er  v. 
Dyer,  2  Cox,  92:  Wallace  v.  Duffleld,  2  Serg. 
&  R.  521.  The  distinction  between  express 
and  resulting  trusts  is  important,  and  the 
rule  of  law  in  regard  to  notice  differs  mate- 
rially in  the  two. 

1.  In  regard  to  the  supposed  laches  and 
negligence  of  plaintiff  in  asserting  her  al- 
leged rights,  and,  for  the  present,  leaving 
entirely  out  of  the  discussion  the  two  al- 
leged fraudulent  deeds, — the  one  from  Pley 
to  Beaubien,  and  that  of  plaintiff,  her 
mother  and  husband,  to  St.  Vraln,— we  find 
that  Charles  Beaubien,  some  time  prior  to 
December  30, 1856,  applied  to  the  surveyor 
general  to  have  the  grantsurveyed  andap- 
proved  under  the  act  of  congress  of  July  22, 
1854,  and  on  that  date,  December  30, 1856,  the 
grant  was  approved;  that  subsequently 
he  applied  to  congress  to  have  the  title  to 
the  grant  confirmed,  which  was  done  un- 
der the  act  of  congress,  approved  June  21, 
1860.  The  applications  for  approval  and 
confirmation  were  both  made  by  Beaubien 
as  sole  owner.  There  Is  no  allegation  of 
any  contrhct  or  agreement  whereby  any 
supposed  rights  of  plaintiff  were  to  be  rec- 
ogni2sed  and  protected,  and  that  Beaubien 
should  take  the  entire  title,  one-half  in 
trust  for  her,  and  afterwards  convey. 
The  acts  of  approval  and  confirmation 
were  both  open,  public,  and  notorious 
acts,  of  which  she  was  bound  to  take  no- 
tice, and,  in  the  absence  of  contract,  an 
assertion  of  the  entire  title  in  himself,  to 
her  exclusion,  and  a  denial  of  any  title  in 
her,  or  of  any  trust  in  himself.  "A  legis- 
lative confirmation  of  a  claim  to  land  is  a 
recoguitlon  of  the  validity  of  such  claim, 
and  operates  ns  eHectually  as  a  grant  or 
quitclaim  deed  from  the  government. " 
Langdeau  v.  Hanes,  21  Wall.  530.  "A  con- 
firmation is  the  conveyance  of  an  estate 
or  right  that  one  hath  in  or  unto  lands  or 
tenements  to  another,  that  hath  the  pos- 
session thereof,  or  some  estate  therein, 
whereby  a  voidable  estate  is  made  sure  and 
unavoidable,  or  whereby  a  particular  es- 
tate is  increased  and  enlarged."  Shep. 
Touch.  311.  By  section  8  of  the  act  of  con- 
gress lor  the  appointment  of  the  surveyor 
general  for  the  territory  of  New  Mexico,  it 
is  enacted  "  that  it  shall  be  the  duty  of  the 
surveyor  general,  under  such  instructions 
as  may  be  given  by  the  secretary  of  the  In- 
terior, to  ascertain  the  origin,  nature, 
character,  and  extent  of  all  claims  to  lands 
under  the  laws,  usages,  and  customs  of 
8pain  and  Alexico,  and  for  this  purpose 
may  issue  notices,  summon  witnesses,  ad- 
minister oaths,  and  do  and  perform  all 
other  necessary  acts  in  the  premises.  He 
shall  make  a  full  report  on  all  such  claims 
as  originated  before  the  session  of  the  ter- 
ritory to  the  United  States  by  the  treaty 
of  Guadalupe  Hidalgo  of  1848,  denoting 


the  various  grades  of  title,  with  his  decis- 
ion as  to  the  validity  or  Invalidity  of  each 
of  the  same  under  the  laws,  usages,  and 
customs  of  the  country  before  its  cession 
to  the  United  States,  •  •  •  which  re- 
port shall  be  laid  before  congress  for  such 
action  thereon  as  may  be  deemed  just  and 
proper,  with  a  view  to  confirm  bona  Ode 
grants, "  etc.  10  St.  at  Large,  309.  It  will 
be  observed  that,  under  the  starute,  Bucta 
proceedings  must  be  open,  notorlous,and  of 
record  in  the  ofliceof  the  surveyorgeneral. 
After  report,  the  finding  to  be  in  the  oificp 
of  the  secretary  of  the  interior  until  action 
taken  by  congress;  then,  embodied  in  the 
public  statutes.  These  public  acts  and 
records,  and  the  assertion  of  entire  title 
by  Beaubien  to  her  exclusion,  were  those 
of  which  she  was  bound  to  take  notice. 
Igrnorance  of  them  is  not  alleged,  nor  is 
any  excuse  given  for  her  neglect  to  inter- 
vene and  assert  her  rights.  In  equity, 
where  It  is  alleged  there  was  fraudulent 
concealment  of  important  facts  affecting 
the  rights  of  a  pai-ty,  laches  or  neglect  can 
only  be  Imputed  from  the  time  of  the  dis- 
covery of  the  fraud.  In  Story,  Eq.  Jur. 
§  1521u,  it  Is  said:  "In  general,  it  may  be 
said  that  the  rule  of  courts  of  equity  is 
that  the  cause  of  action  or  suit  arises 
when,  and  as  soon  as,  the  party  has  a 
right  to  apply  to  a  court  of  equity  for  re- 
lief. In  cases  of  fraud  or  mistake,  it  will 
begin  to  run  from  thetime  of  thedlscovery 
of  such  fraud  or  mistake,  and  not  before. " 
See,  also.  Imperial  Gas-Light  &  Coke  Co. 
V.  London  Gas-Light  Co.,  10  Exch.  39; 
Miller  V.  Miller,  L.  R.  8  Eq.  499;  Brooks- 
bank  v.  Smith,  2  Younge  &  C.58;  Ferris  v. 
Henderson,  12  Pa.  St.  49.  In  PhilippI  v. 
Philippe,  115  U.  S.  15(5,  6  Sup.  Ct.  Rep.  1181. 
after  stating  the  rule  as  above,  it  is  said : 
"It  must  be  borne  in  mind  that  this  rule  is 
subject  to  the  qualification  that  when  the 
trust  is  repudiated  byclearand  unequivocal 
words  and  acts  of  the  trustee,  who  claims 
to  hold  the  trust  property  as  his  own,  and 
such  repudiation  and  claim  arc  brought 
to  the  notice  of  the  beneficiary  in  such 
manner  that  he  Is  calle<l  upon  to  assert 
his  equitable  rights,  the  statute  of  limita- 
tions will  begrin  to  run  from  the  time 
such  repudiation  and  claim  came  to  the 
knowledge  of  the  beneficiary."  See,  to 
same  point,  Gratz  v.  Prevost,  C  Wheat. 
481 ;  Oliver  v.  Piatt.  3  How.  333;  Badger 
v.  Badger,  2  Wall.  87;  Bright  v.  Legerton, 
2  De  Gex,  P.  &  J.  606 ;  WeUderbum  v.  Wed- 
derburn,  4  Mylne  &  C.  41.  In  Nettles  v. 
Nettles,  67  Ala.  599,  cited  with  approval  in 
115  U.  S.  157,  5  Sup.Ct.  Rep.  1184,  it  is  said: 
"  It  is  true,  as  a  general  rule,  that  when  the 
relation  of  trustee  and  cestui  que  trust  is 
uniformly  admitted  to  exist,  and  there  is 
no  assertion  of  adverseclaim  orownership 
by  the  trustee, lapse  of  timecan  constitute 
no  bar  to  relief;  but  where  the  trust  rela- 
tion is  repudiated,  •  ♦  •  or  the  acts  of 
the  parties,  or  other  circumstanceB,  give 
rise  to  presumptions  unfavorable  to  its 
continuance,  in  all  such  cases  a  court  of 
equity  will  refuse  relief  on  the  ground  of 
lapse  of  time. "  This  being  the  rule  in  the 
case  of  express  trusts  created  by  the  par- 
ties, and  admitted  to  exist,  it  must  cer- 
tainly apply  with  much  greater  force  in  a 
case  of  resulting  trust,  resulting  from  the 
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operation  ot  law,  which  only  becomes 
flxed  by  decree  of  court.  In  Martin  v. 
Smith,  1  Dill.  85,  it  is  Bald :  The  fraud  in- 
tended by  the  section  which  shall  arrest 
the  ran  of  the  statute  must  be  one  that  is 
secret  and  concealed,  and  not  one  that  is 
patent  and  known.  The  law  in  regard  to 
notice  Is  well  deflned  both  In  En^i^land  and 
the  United  States.  In  Kennedy  v.  Green, 
3  Mylne  &  K.  722,  it  is  said  :  "  Whatever  is 
notice  enough  to  excite  attention,  and 
put  the  party  on  his  guard,  and  call  tor 
Inquiry,  is  also  notice  ot  everything  to 
■which  it  is  afterwards  tound  that  such  in- 
quiry might  have  led."  When  a  person 
has  sufficient  information  to  lead  him  to 
a  fact,  he  shall  be  deemed  conversant  of  it. 
In  Angell  on  Limitations,  (section  187, 
and  note,) it  is  said:  "The  presumption  is 
that  If  a  party  affected  by  any  fraudulent 
transaction  or  management  might,  with 
ordinary  care  and  attention,  have  seaRon- 
ably  detected  it,  he  seasonably  had  actual 
knowledge  of  it. "  See  Nudd  v.  Harablin, 
8  Allen,  180;  Cole  v.  McGIathry,  9  Me.  131: 
McKown  V.  Whltmore,  31  Me.  448.  In 
Wood  V.  Carpenter,  101  U.  S.  143,  after  a 
careful  survey  ot  the  authorities,  itie  said : 
"Concealment  by  mere  silence  is  not 
enough.  Theremust  be  some  trick  orcon- 
trlvance  intended  to  exclude  suspicion  and 
prevent  inquiry.  There  must  be  reasona- 
ble diligence,  and  the  means  of  knowledge 
are  the  same  thing  in  effect  as  knowledge 
itself.  The  circumstances  of  the  discovery 
must  be  fully  stated  and  proved,  and  the 
delay  which  has  occurred  must  be  shown 
to  be  consistent  with  the  requisite  dili- 
gence. "  See,  also,  on  this  point.  Case  ot 
Broderick's  Will,  21  Wall.  509-520;  Bow- 
man V.  Wathen,  1  How.  194;  Carr  v.  Hil- 
ton, 1  Curt.  393;  Manning  V.San  Jacinto 
Tin  Co.,  7  Sawy.430,  9  Fed.Kep.  726;  Beck- 
ford  V.  Wade,  17  Ves.  88;  Sugd.  Vend.  1052. 

Applying  these  w^ell-established  rules  of 
law  to  the  complaint  in  this  case,  we  must 
conclude— First,  that  the  acts  of  Charles 
Beaubicn  in  applying  tor  and  securing  an 
approval  of  the  grant  In  18.56,  applying  for 
and  obtaining  a  confirmation  of  title  in 
1860,  both  In  his  own  name  as  sole  owner, 
to  the  exclusion  of  the  plaintiff,  were  pub- 
lic and  notorious  acts,  which,  from  their 
nature,  could  not  be  concealed  it  such  at- 
tempt had  been  made,  of  which  plaintiff 
was  bound  to  take  notice;  second,  that, 
without  an  agreement  to  convey,  such 
acts  were  a  public  denial  and  contradic- 
tion of  the  supposed  trust,  and  an  asser- 
tion of  the  entire  title  in  himself, — conse- 
quently, that  she  had  full  notice  of  his  in- 
tention to  exclude  her,  and  hold  adversely. 
And  this  conclusion  is  reached  regardless 
of  the  fact  of  her  knowledge,  or  want  of 
knowledge,  of  thealleged  fraudulent  deeds. 
Hence  It  follows  that  negligence  and  laches 
can  be  Imputed  to  her  from  and  after  the 
year  l!<.36,— certainly,  after  confirmation 
In  1860,  —  unless  she  was  resting  under 
some  legal  disability,  (which  we  shall  no- 
tice hereafter,)  and  that  thestatute  of  lim- 
itation commenced  to  run  at  least  as  ear- 
ly as  June,  1860,  if  not  nearly  three  years 
before  that  time. 

We  are  also  of  the  opinion  that  the  com- 
plaint is  defective  for  want  of  allegations 
of  acts  of  ownership,  possession,  manage- 


ment, and  control  of  the  property  from 
and  after  the  approval  and  the  confirma- 
tion of  the  grant.  The  allegations  are 
that  up  to  that  time  she  asserted  and  ex- 
ercised her  rights  as  owner;  and  although 
there  were  numerous  baildings,  improve- 
ments, and  large  tracts  of  cultivated  land 
in  the  occupation  ot  servants  and  tenants, 
from  all  that  appears  in  the  complaint, 
she  apparently  vlthdrew  from  all  man- 
agement, did  not  participate  in  the  rents, 
Income,  or  profits,  or  pay  taxes.  The  le- 
gal Inference  from  the  facts  would  be,  ot  a 
full  knowledge  on  her  part  of  the  denial  ot 
her  Interest,  and  an  acquiescence  in  the 
title  asserted  by  Beaublen  to  her  exclu* 
sion.  So  far  as  appears  from  the  com- 
plaint, from  1856  to  the  time  ot  bringing 
suit, — a  period  of  over  20  years, — plaintiff 
waa  evicted,  and  remained  out  ot  possee- 
sion,— in  no  way  participated  in  the  maji- 
agement  of  the  property  from  and  after 
1856, — with  record  knowledge  that  Beau- 
blen claimed  to  be  sole  owner  from  and 
after  June,  1860,  with  actual  knowledge 
given  by  public  statute  that  the  govern- 
ment had  confirmed  the  grant  to  him  as 
sole  and  exclusive  owner,  and,  with  the 
strongest  motives  that  could  prompt  a 
person  to  action,  remained  idle  when  an 
effort  shoald  have  been  made.  If  frauds 
existed,  proper  diligence  could  not  have 
failed  to  expose  them.  The  case  as  made 
is  stale,  and  a  court  of  equity  should  not 
interfere.  Our  statute  is  a  bar;  and,  in 
the  absence  of  a  statute  of  limitations,  it 
has  been  held  In  England,  in  the  federal 
courts,  and  in  many  of  the  states,  that 
after  a  lapse  of  20  years  after  a  suit  might 
have  been  instituted,  without  the  com- 
mencement of  proceedings,  where  there 
has  been  no  admission  or  recognition  of  a 
trust,  a  presumption  of  settlement  would 
arise,  operating  ob  a  positive  bar. 

2.  Neither  Beaublen  nor  St.  Vrain,  who 
were  charged  in  connection  with  Pley,  de- 
ceased, as  participating  in  the  alleged 
frauds,  are  made  parties.  The  defendants, 
so  far  as  Is  shown  in  the  complaint,  were 
bona  fide  purchasers,  without  any  knowl- 
edge whatever  of  the  alleg;ed  frauds,  or 
the  claim  of  plaintiff  now  asserted.  For 
this  reason,  also,  the  complaint  was  de- 
murrable. Where,  as  in  this  case,  there  is 
no  express  trust  created  by  the  parties, 
and  no  record  where  the  trust,  if  any,  is  a 
resulting  trust  by  operation  of  law. 
Where  there  was  no  actual  adverse  and 
notorious  possession,  nor  acts  of  owner- 
ship, by  the  claimant,  and  the  grantee 
claimed  direct  from  the  govemnient,  act- 
ual notice  to  grantees  of  an  existing  trust 
must  be  alleged  and  proved ;  otherwise, 
they  would  take  the  property  divested  of 
the  trust.  If  one  existed.  If  a  trustee  be  in 
the  actual  possession  of  the  estate,  and 
conveys  for  a  valuable  consideration  to  a 
purchaser  who  has  no  notice  of  the  trust, 
such  purchaser  will  be  entitled  to  hold  the 
estate  against  the  cestui  que  trust,  be- 
cause confidence  In  the  person  is  still 
deemed  necessary  to  a  trust ;  and  it  is  a 
rule  In  equity  that  an  innocent  person 
shall  not,  in  general,  have  his  title  im- 
peached. 1  Perry,  Trusts,  §  346;  2  Story, 
Eq.  Jur.  §  1284;  1  Greenl.  Cruise,  449; 
Jones  T.  Powles,  3  Mylue  &K.  597;  2B1. 
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Comm.  897;  8  Mass.  Snpp.  678;  Bumpas 
V.  Platner,  1  Johns.  Ch.  219;  Jackson  v. 
Henry.  10  Johns.  185;  Wade,  Notice,  §61. 
3.  The  pleader  in  the  cumplahit,  to  ex- 
cuse the  neglect  of  plaintiff,  alleji^efi  that 
plaintiff  is  "a  Mexican  woman,  wholly 
unacquainted  with  the  Engrlisb  langruage, 
unable  to  read  or  write,  and  unfamiliar 
with  business:  that,  at  the  time  ol  the 
pretended  execution  of  the  conveyance 
aforesaid  of  the  said  Joseph  Piej'  unto 
the  said  Charles  Beanhien,  plaintiff  was 
an  infant,  and  was  then  and  erer  since, 
except  for  a  short  period  of  time,  hath 
been,  and  still  is,  a  married  woman,  and 
by  the  laws,  usages,  and  customs  of  New 
Mexico,  wherein  plaintiff  during  all  the 
time  aforesaid  resided,  and  still  resides, 
under  the  control,  power,  and  authority 
of  her  husband;  and,  by  reason  of  the 
aforesaid  premises,  said  Beaubien,  St. 
Vraln,  and  the  defendants  aforenamed  have 
been  enabled  to  have  concealed  from  plain- 
tiff their  pretended  claims  in  and  to  her 
said  interest  In  the  said  grant  of  lands. " 
The  circumstances  and  conditions  stated 
may  have  rendered  It  more  easy  to  perpe- 
trate frauds  upon  Iier,  and  conceal  tliem. 
The  laws,  customs,  and  usages  of  New 
Mexico  may  be  such  as  tu  place  a  wife  un- 
der the  authority  and  control  of  a  hus- 
band, and  place  her  under  a  legal  disabil- 
ity in  that  territory.  The  land  having 
been  in  Colorado  since  its  organization  as 
a  territory,  in  1861,  and  her  rights  in  re- 
gard to  the  land  necessarily  determinnbie 
under  the  laws  of  Colorado,  the  peculiar 
laws,  usages,  and  customs  of  New  Mexico 
cannot  satisfactorily  be  alleged  as  a  disa- 
bility to  excuse  negligence  here,  where 
coverture  does  not  create  a  disability  in 
the  wife.  In  the  Case  of  Broderlck's  Will, 
21  Wall.  503,  it  was  alleged  in  the  com- 
plaint that  plaintiff  bad  never  resided  in 
California  or  the  United  States,  and  never 
heard,  or  had  an  opportunity  of  hearing, 
of  Broderlck's  death,  or  the  events  con- 
nected with  the  probate  of  the  will,  until 
more  than  eight  years  after  Its  being  filed 
tor  probate;  that  they  were  Illiterate,  and 
lived  in  a  remote  and  secluded  region  in 
Australia,  etc.  In  the  opinion  of  the 
court,  It  is  said,  at  page  519:  "Their  plea 
is  that  they  lived  in  a  remote  and  secluded 
region,  far  from  means  of  information, 
and  never  heard  of  Broderick's  death,  or 
of  the  sale  of  his  property,  or  of  any  events 
connected  with  the  settlement  of  his  es- 
tate until  many  years  after  these  events 
had  transpired.  Parties  cannot  thus,  by 
their  seclusion  from  the  means  of  informa- 
tion, claim  exemption  from  the  laws  that 
control  human  affairs,  and  set  up  a  right 
to  open  up  all  the  transactions  of  the 
past.  The  world  must  move  on;  and 
those  who  claim  an  interest  In  persons  or 
things  must  be  charged  with  knowledge 
of  their  status  and  condition,  and  of  the 
vicissitudes  to  which  they  are  subject. 
This  is  the  tonndution  of  all  judicial  pro- 
ceedings in  mm.  The  fact  that  two  of  the 
conii)lalnants  are  married  women  does 
not  take  them  out  of  the  operation  of  the 
statute  of  limitations  of  Cullfornia. "  It 
is  evident  that  plaintiff  labored  under  no 
legal  disability  to  prevent  theenforcement 
of  her  rights  in  Colorado,  and  the  facts 


stated  in  the  complaint  are  insufficient  to 
excuse  the  negligence  of  the  plaintiff  in  in- 
stituting a  suit.  The  Judgment  of  the  dis- 
trict court  should  be  affirmed. 

Richmond  and  Pattison,  CC,  concur. 

Per  Cukiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  Judgment  Is  af- 
firmed. 

Eluott,  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 


Daniels  et  al.  v.  K.moht  Carpet  Co.  et  tJ, 

{Supreme  Court  of  Colorado.    May  28,  1890.) 

CONTBACT — COSSTRL'CTIOS — APPEAL. 

1.  Appellants  purchased  a  Stock  of  carpets  and 
CTirtainB  under  a  written  contract,  by  the  terms 
of  which,  among  other  things,  they  were  to  pay 
their  vendors,  durinf;  certain  years,  a  stated  sum 
for  each  month ;  that  they  should  enooonter  in 
the  curtain  and  carpet  business  "no  greater  com- 
petition than"  that  of  certain  firms  named,  "whose 
stock  of  goods  should  not  exceed  <5,000  in  value. " 
Held,  in  an  action  on  the  contract,  tjiat  appellants 
were  not  liable  for  such  sum  for  months  during 
which  other  persons  competed  with  them,  whose 
stoclcs  aggregated  tl2,000  in  value,  though  such 
competitors  were  what  is  termed  "second-hand 
dealers. " 

2.  An  appellee  who  fails  to  avail  himself 
of  the  right  given  by  Act  Colo.  1885,  (relating 
to  appeals,;  to  file  an  amended  abstract,  show- 
ing such  additions  and  amendments  to  the  ab- 
stract of  appellant  as  he  deems  necessary  to  a 
full  understanding  of  the  questions  presented, 
cannot  afterwards  urge  that  appellant's  abstract 
is  imperfect  and  unfair. 

AppetU  from    district  court,  Arapahoe 
county. 

The  contract  sued  upon  in  this  case 
reads  as  follows:  "This  agreement  made 
and  entered  into  this  22d  day  of  Novem- 
ber, in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  eighty-four,  by  and  be- 
tween J.  G.  Knight,  F.  A.  Knight,  and  G. 
P.  Atmore,  copartners  as  the  Knight  Car- 
pet Company,  all  of  the  county  of  Arapa- 
hoe and  state  of  Colorado,  parties  of  the 
first  part,  and  W.  B.  Daniels, W.G.Fisher, 
and  T.  B.  Croke,  copartners  as  Daniels  & 
Fisher,  and  Mrs.  H.  H.  Cordes  and  Philip 
Feldhauscr,  Jr.,  copartners  as  ('ordes  A 
Feidhauser,  all  of  the  county  of  Arapahoe 
and  state  of  Colorado,  parties  of  the  sec- 
ond part,  wltnesseth  that  the  said  first 
parties,  for  and  in  consideration  of  the 
sums  of  money  and  agreement  hereinafter 
mentioned, and  the  furtlier  sum  of  onedol- 
lar  in  hand  paid  to  said  first  parties  by 
said  second  parties,  the  receipt  of  wliich  Is 
hereby  confessed  and  acknowledged,  do 
hereby  sell,  convey,  transfer,  and  set  over 
unto  the  said  parties  of  the  second  part, 
and  their  assigns,  their  entire  stock  of 
merchandise,  located  at  Nos.  368  and  370 
Arapahoe  street,  Denver,  Colorado,  em- 
bracing carpets,  rugs,  matting,  oil-cloth, 
linoleums,  window-shades,  and  fixtures, 
lace  curtains,  upholstery  goods,  trim- 
inings,  and  all  such  goods  as  are  owned 
and  offered  for  sale  by  said  first  parties; 
also  all  store  fixtures  of  every  kind  and 
description  whatsoever,  and  comprising 
in  part  the  following :  One  office,  one  sate, 
one  desk,  one  large  counter,  one  large  ui>- 
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rigbt  case,  two  tables,  one  shade-rack,  one 
horse,  wagon,  and  harness,  one  sewing- 
machine,  one  nouse  scale,  and  all  shelving, 
awnings,  gas-fixtures,  truck,  work- 
benches, and  tools,  chairs,  etc.  It  being 
understood  and  agreed,  and  it  Is  hereby 
agreed  between  the  parties  hereto,  that 
the  said  first  parties  shall  and  will  make  a 
true  and  correct  inventory  of  all  said 
goods  and  merchandise  and  store  fixtures; 
that  said  goods  and  merchandise  shall  be 
Invsieed  at  the  prices  which  were  paid  for 
the  same  kinds  or  brands  of  goods  in  the 
eastern  markets  on  July  1, 1884,  according 
to  the  eastern  manufacturers'  or  dealers' 
bills  to  said  first  parties  for  said  goods  or 
merchandise,  with  actucd  cost  of  trans- 
portation added,  and  that  the  price  to  be 
paid  to  said  first  parties  by  said  second 
parties  lor  said  store  fixtures  as  above  is 
to  be  the  sum  of  seven  hundred  dollars. 
It  is  further  agreed  between  the  parties 
hereto  that  the  said  second  parties  shall 
pay  to  the  said  first  parties  the  sum  of 
five  thousand  dollars  for  their  good-will 
in  trade,  and  their  agreement  not  to  enter 
Into  or  engage  In  the  business  of  buying 
and  selling  carpets,  rugs,  curtains,  uphol- 
stery goods  and  trimmings,  or  any  such 
goods  as  are  usually  kept  for  sale  In  car- 
pet and  curtain  houses,  between  the  Ist 
day  of  Jan.,  A.  D.  1885,  and  the  1st  day  of 
Jan.,  A.  D.  1886,  at  any  point  or  place 
within  the  limits  of  Arapahoe  county, 
either  dii-ectly  or  indirectly,  as  a  firm  or 
as  individuals,  or  in  any  way  whatsoever, 
except  it  is  provided  that  If  the  said  first 
parties  shall  engage  in  the  furniture  trade, 
within  the  limits  of  said  Arapahoe  county, 
at  anytime  during  the  continuance  of  this 
contract,  it  sholl  be  their  right  and  privi- 
lege to  handle  and  deal  in  such  upholstery 
goods  as  are  used  by  other  furniture  deal- 
ers in  Denver,  Colorado,  for  the  covering 
of  furniture.  It  is  further  agreed  between 
the  parties  hereto  that  in  consideration  of 
said  first  parties  remaining  out  of  said 
carpet  and  curtain  business  during  the 
years  1886  and  1887,  and  the  sum  of  one 
dollar  to  said  second  parties  In  hand  paid 
by  said  first  parties,  the  said  second  par- 
ties agree  to  pay  the  said  first  parties,  on 
the  last  day  of  euch  month  during  the  said 
years  A.  D.  1886  and  1887,  the  sum  of 
$416.66:  provided,  however,  that  If  any 
party  or  parties,  or  firm  or  firms,  other 
than  Daniels  &  Fisher,  Cordes  &  Feldhaus- 
er,  and  Hart  Brothers,  shall  commence  or 
engage  in  said  carpet  and  curtain  business 
In  the  city  of  Den  ver,  Colorado,  at  any 
time  during  the  years  A.  D.  1886  and  1887, 
then,  and  In  that  event,  said  second  par- 
ties may  at  once  cease  and  discontinue  to 
pay  to  said  first  parties,  on  the  last  day 
of  each  month,  as  above,  the  said  sum  of 
$416.66,  except  it  is  understood  and  agreed 
that  if  not  more  than  one  party  other 
than  the  above-named  Daniels  &  Fisher, 
Cordes  &  FeJdhauser,  and  Hart  Brothers 
shall  eneage  in  said  carpet  and  curtain 
business  during  said  years  A.  D.  1886  and 
1887,  and  that  said  one  party  will  confine 
himself  or  herself,  as  the  case  may  be,  to  a 
stock  of  goods  not  exceeding  in  value  the 
sum  of  five  tliousand  dollars,  then,  and  in 
that  case,  the  said  second  party  shall  con- 
tinue to  pay  to  said  first  parties  the  said 


sum  of  $416.66  monthly,  as  provided 
above.  It  is  agreed  that  if  the  said  sec- 
ond parties  fail  to  pay  to  the  said  first 
parties  the  sum  of  $416.66  monthly,  as 
provided  above,  for  any  of  the  reasons 
herein  mentioned,  then,  and  in  that  event. 
It  shall  be  the  right  and  privilege  of  said 
first  parties  to  resume  said  carpet  and  cuf" 
tain  business,  in  which  case  this  contract 
shall  and  will  become  null  and  void.  It  is 
understood  and  agreed  that  if  any  party 
or  parties  shall  engage  in  aali  carpet  and 
curtain  business,  at  any  time  during  the 
years  1886  or  1887,  in  such  a  way  as  to  re- 
lieve the  second  parties  hereto  from  pay- 
ing to  the  first  parties  hereto  the  said  sum 
of  $416.66  monthly,  and  that  any  such 
party  or  parties  so  engaged  in  said  busi- 
ness shall  cease  and  discontinue  said  car- 
pet and  curtain  bnsiness  at  any  time  be- 
fore the  expiration  of  this  contract,  and  it 
said  first  parties  shall  not  have  engaged 
In  said  business  in  the  mean  time,  under 
the  provisions  of  this  contract,  in  which 
case  this  con  tract  becomes  null  and  void, 
as  before  herein  provided,  then,  and  in 
that  event,  the  said  second  parties  shall 
resumt^  the  payment  to  said  first  parties 
of  the  sum  of  $416.66  monthly  from  the 
time  of  the  discontinuance  of  said  business 
by  said  parties,  as  herein  specfled ;  the  in- 
tention of  that  part  of  this  agreement 
which  relates  to  the  years  A.  D.  1886  and 
1887  being  that  said  second  parties  shall 
pay  to  said  first  parties  the  said  sum  of 
$416.66  for  each  mouth  In  said  years  A.  D. 
1886  and  1887  as  they  (the  said  second 
parties)  shall  encounter  in  said  business 
no  greater  competition  than  said  Hart 
Brothers  and  one  other  party,  whose 
stock  of  said  goods  shall  not  exceed  five 
thousand  dollars  in  value.  The  said  sec- 
ond parties  agree  to  pay  to  said  first  par- 
ties the  full  price  of  their  goods,  merchan- 
dise, and  fixtures,  in  accordance  with  in- 
voice to  be  made,  as  above  specified,  which 
invoice  shall  be  completed  and  payments 
made  on  or  before  the  Slst  day  of  Decem- 
ber, 1884,  in  lawful  money  of  the  United 
States,  on  which  last-mentioned  date  the 
said  first  parties  agree  to  turn  over  to  said 
second  parties  their  entire  carpet  and  cur- 
tain business,  and  vacate  the  same  unto 
the  said  second  parties.  It  is  agreed  that 
the  usual  cash  discounts  on  the  different 
kinds  and  classes  of  goodsshall  beallowed 
to  said  second  parties  by  the  first  parties, 
in  computing  the  cost  of  said  goods  and 
merchandise,  as  above  specified.  It  is  un- 
derstood that  the  partnership  agreement 
between  Daniels  &  Fisher  and  T.  B.  Oroke 
expires  on  the  Ist  day  of  July,  A.  D.  1886, 
and  it  is  agreed  that,  should  the  said 
Croke  fail  to  renew  his  present  interest,  or 
to  secure  any  other  interest.  In  the  firm  of 
Daniels  &  Fisher  July  1st,  A.  D.  1886,  it 
shall  not  affect  the  force  and  virtue  of  this 
contract  as  between  the  other  parties  in- 
terested herein.  It  is  further  agreed  that, 
should  the  death  of  any  of  the  parties  of 
the  second  part  occur,  causing  the  disso- 
lution of  either  of  the  firms  of  Daniels  & 
Fisher  or  Cordes  &  Feldhauser,  then,  and 
In  that  event,  this  contract  becomes  null 
and  void ;  but  it  is  expressly  understood 
and  agreed  that,  In  any  event,  the  said 
first  parties  shall  not  resume  said  carpet 
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and  curtain  buslnesB  during  tile  year  A.  I). 
1885.  Witness  our  liands  and  seals  the 
day  and  year  first  above  written."  The 
stock  of  merchandise  was  soon  after  in- 
voiced and  the  sale  fully  consummated, 
the  parties  of  the  second  part  taking  pos- 
session of  the  property  and  paying  there- 
for. The  sum  of  $5,000  was  also  paid  for 
the  good-will  of  the  parties  of  the  first 
part,  and  as  a  consideration  for  their  re- 
maining out  of  the  business  antil  the  Ist 
day  of  January,  A.  D.  1885.  The  said  par- 
ties of  the  first  part,  not  having  re-engaged 
in  the  carpet  and  curtain  business  up  to 
the  Ist  day  of  the  following  month  of 
March,  at  that  time  demanded  payment 
from  the  parties  of  the  second  part  of  the 
sum  of  ?416.66  for  the  preceding  months  of 
Janaai'y  and'  February,  under  the  con- 
tract. Appellants  refused  to  comply  with 
this  demand,  claiming  a  release  from  the 
monthly  payments  because  other  parties 
had  engaged  in  the  carpet  and  curtain 
business  in  said  city  to  such  an  extent  as 
to  discharge  them  from  any  further  pay- 
ment to  appellees  under  the  contract. 
Appellees  took  issue  upon  this  claim.  The 
cause  was  tried  to  the  court  without  the 
Intervention  of  a  jury,  and  a  judgment 
rendered  in  favor  of  appellees  for  the  sum 
of  $942.27,  this  being  the  amount  claimed 
for  the  months  of  January  and  February, 
with  interest  to  the  time  of  the  trial.  Ex- 
ceptions having  been  duly  reserved  at  the 
trial,  the  case  is  brought  here  for  review. 
Patterson  &  Thoniaa,  for  appellants. 
C.  H.  Hughes,  Jr.,  tor  appellees  on  rehear- 
ing. 

Hayt,  J.  The  only  question  presented 
for  our  determination  in  this  case  grows 
out  of  the  proviso  contained  in  the  con- 
tract, to  the  effect  that  appellant  shall  be 
discharged  from  liability  for  the  monthly 
payments  immediately  upon  the  happening 
of  certain  conditions  in  reference  to  compe- 
tition. The  contract  may  be  briefly  sum- 
marized as  follows:  First.  It  provides 
for  the  sale  of  the  entire  stock  in  trade  of 
the  Knight  Carpet  Company  to  appel- 
lants, at  cost,  and  the  sale  of  the  store 
fixtures  for  the  sum  of  f700.  Second.  For 
the  payment  of  $5,000  to  appellees  for  their 
good-will  in  trade,  and  their  agreement 
not  to  engage  in  the  carpet  or  curtain 
business  within  Arapahoe  county  before 
the  Ist  day  of  January,  1886.  Third.  An 
Agreement  to  pay  appellees  the  sum  of 
$416.66  per  month  during  the  years  1886 
and  1887,  subject  to  the  following  condi- 
tions: {a)  .Appellees  not  to  engage  in  the 
business  during  the  time;  (6)  if  no  person 
other  than  appellants.  Hart  Bros.,  and 
one  other,  whose  capital  should  not  ex- 
ceed five  thousand  dollars,  shall  engage  in 
this  business  during  the  time,  and  if  ap- 
pellants should  fall  to  make  the  monthly 
payments  because  of  others  engaging  in 
the  business,  then  appellees  might,  at  their 
option,  resume  the  curtain  and  carpet 
business;  (c)  if  any  party  or  parties 
should  engage  in  said  business  during  said 
years  in  such  a  way  as  to  relieve  appel- 
lants from  making  the  monthly  payments, 
and  thereafter  discontinue  such  busineHg, 
then  the  monthly  payments  were  to  be  re-, 
newed,  if  appellees  had  not  in  the  mean 


time  engaged  in  the  carpet  and  curtain 
business.  The  agreement  in  reference  to 
the  payment  of  the  $416.66  per  month  Is 
finally  stated  in  the  contract  as  follows: 
"The  intention  of  that  part  of  this  con- 
tract which  relates  to  the  years  A.  D.  1886 
and  18S7  being  that  said  second  parties 
shall  pay  to  said  first  parties  the  said  sum 
of  $416.66  for  each  month  In  said  years  A. 
D.  1886  and  1887  as  they  (the  said  second 
parties)  shall  encounter  in  said  business 
no  greater  competition  than  said  Hart 
Brothers,  and  one  other  party,  whose 
stock  of  said  goods  shall  not  exceed  five 
thousand  dollars  in  value. "  By  the  ex- 
press terms  of  the  written  agreement  ap- 
pellant's liability  for  the  payment  of  the 
$416.66  per  month  was  made  to  depend 
upon  the  condition  that  they  should  en- 
counter no  greater  competition  in  the  car- 
pet and  curtain  business  than  said  Hart 
Bros.,  and  one  other  party,  whose  stock 
of  said  goods  should  not  be  more  than  $3,- 
000  in  value,  while  the  testimony  shows 
that  besides  the  stock  carried  by  Hart 
Bros,  there  were  other  dealers  engaged  in 
the  carpet  and  curtain  business  during 
these  months,  whose  coHibined  stock 
amounted  to  about  $12,000. 

We  are  not  embarrassed  in  this  case  by 
any  conflict  in  the  evidence.  The  undis- 
puted facts  are  that  at  all  times  during  the 
months  of  January  and  February,  1886, 
the  following  persons,  in  addition  to  Dan- 
iels &  Fisher,  Cordes  &  Feldhauser,  and 
Hart  Bros.,  were  engaged  in  the  carpet 
and  curtain  business  in  the  city  of  Denver, 
to-wlt :  David  McCall,  with  a  stock  val- 
ued at  over  $3,500 ;  William  Gadsby,  with 
a  stock  of  about  $500 ;  A.  J.  Arfsten,  with 
a  stock  valued  at  between  $3,000  and  $4,- 
000;  G.  W.  Gildersleeve,  who  carried  a 
stock  of  $500  or  $600;  Pat  Casey,  with  a 
stock  of  about  $3,000.  In  addition  to 
these  there  were  several  other  dealers,  car- 
rying stocks  of  curtains  and  carpets, 
ranging  in  value  from  $200  and  $500 
each.  The  learned  judge  who  tried  the 
case  below  was  of  the  opinion  that  these 
parties,  although  dealing  in  new  carpets 
and  curtains,  and  purchasing  from  first 
hands  in  large  quantities,  should  not  be 
considered  in  competition  with  appellants 
for  the  reason  that  they  were  what  Is  com- 
monly termed  "second-hand  dealers."  It 
was  the  undoubted  right  of  the  parties  in 
making  the  contract  to  have  made  an  ex- 
ception for  such  dealers  In  the  written 
instrument.  They  did  not  do  so,  howev- 
er, and  for  the  court  to  undertake  to  vary 
the  terms  of  the  written  instrument  so  as 
to  exclude  such  dealers  would  be  equiva- 
lent to  writing  into  the  contract  some- 
thing not  put  there  by  the  parties.  The 
law  will  neither  make,  nor  permit  to  be 
made,  for  parties  a  different  contract  from 
that  which  they  have  had  made  for  them- 
selves, and  a  court  cannot,  by  construc- 
tion, defeat  the  express  stipulation  of  the 
parties.  These  principles  are  well  settled. 
2  Pars.  Cont.  497,  560.  This  contract  Is 
clear  and  unambiguous.  The  moment 
appellants  met  with  greater  competition 
in  the  city  of  Denver  than  that  encoun- 
tered from  Hart  Bros.,  and  one  other  par- 
ty, whose  stcMsk  of  carpets  and  curtains  it 
was  agreed  should  not  exceed  in  value  the 
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Bam  of  $5,000,  tlitilr  IlaMllty  to  pay  the 
sum  of  $416.66  montbly,  or  any  other 
amount,  ceased.  It  makes  no  difference 
by  whom  or  in  what  manner  the  ntores 
wer»  opened,  or  under  what  name  the 
buBlnesB  should  be  conducted,  whenever 
they  were  compelled  to  encounter  greater 
competition  than  that  specified, they  were 
released  from  liability  by  the  express 
terms  of  the  written  instrument.  It  ia 
unnecessary  to  consider  the  other  assign- 
ments of  error.  The  judgment  must  be  re- 
rersed,  and  the  cause  remanded. 

ON  PSTITION  FOR  BBHEABINQ. 
(July  3, 1890.) 

Per  Curiam.  This  appeal  was  taken 
nnder  the  act  of  1885,  and  the  court  relied 
upon  appellant's  abstract  of  record  for  the 
matters  of  fact  stated  In  the  opinion.  If 
counsel  for  appellees  claimed  that  this  ab- 
stract was  imperfect  or  unfair,  he  was  at 
liberty,  under  the  statute,  to  file  an 
amended  abstract,  showing  such  additions 
and  amendments  as  he  deemed  necessary 
to  a  full  understanding  of  the  questions 
presente*!  for  decision.  Falling  in  this, 
the  court  is  not  at  liberty  to  extend  its  in- 
vestigation beyond  the  abstract  of  record 
for  the  purpose  of  determining  the  ques- 
tions presented.  Hurd  v.  McClellan,  13 
Colo.  7,  21  Pac.  Rep.  903.  The  other  mat- 
ters presented  upon  this  petition  are  cov- 
ered by  the  original  opinion  in  the  cause, 
and  we  see  no  reason  to  change  the  views 
therein  expressed.  The  rehearing  will  be 
denied. 

ScBWANBECE,  Auditor,  v.  People  ex  rel. 

Smith. 
(Supreme  Court  of  Colorado.    June  80,  1890.  i 

HA!IDAMU9 — To  StaTB  AtlDITOB. 

Act  Colo.  April  19,  1889,  provided  for  the 
constraction  of  a  wagon  road,  that  the  governor, 
the  state  engineer,  and  the  chairman  of  the 
county  commissioners  of  a  certain  county  should 
be  a  board  for  the  laying  out  and  constructing 
of  such  road,  and  that,  upon  the  presentation  of  a 
oertiflcate  of  said  board  that  the  road  was  com- 
pleted according  to  contract,  the  auditor  should 
draw  warrants  in  payment  of  the  amount  due  on 
the  contract  A  petition  by  the  contractor,  to 
compel  tlie  auditor  to  issue  warrants  to  him  under 
the  act,  contained  no  averment  that  the  lioard, 
im>perly  convened  for  that  purpose,  liad  decided 
that  the  road  was  built  in  accordance  with  the 
contract.  The  certificate  of  approval  of  the  worlc, 
set  out  in  the  petition,  was  signed  by  only  one 
memi>er  of  the  board,  though  its  terms  indicated 
that  the  signer  had  been  delegated  power  to  act  by 
the  other  members,  and  the  names  of  the  latter 
were  attached  to  a  voucher  of  indebtedness  to  the 
oontzactor.  Held,  ttiat  the  petition  should  be  dis- 
missed. 

Coipmissloners'  decision.  EiTor  to  dis- 
trict court,  Arapahoe  county. 

Thisis  a  petition  filed  in  the  name  of  the 
people  by  the  relator.  Smith,  against  Liouis 
B.  Schwanlieck,  the  auditor  of  the  state, 
whereby  the  petitioner  seeks  to  compel 
the  auditor  to  issue  to  him  a  warrant  up- 
on the  pnblic  treasury  for  a  certain  amount 
of  money.  In  general,  the  petition  alleges 
that  on  April  10,  1889,  the  legislature 
passed  an  act  providing  for  the  construc- 
tion of  a  wagon  road  through  Bear  River 
canon,  between  Steamboat  Springs  and 
Hayden.in  Routt  county.    The  act  appro- 


priated the  motley  necessary  for  the  build- 
ing of  the  road,  and  the  act  itself  wao  ap- 
proved. The  petition  set  up  generally 
that  the  governor,  the  state  engineer,  and 
chairman  of  the  board  of  county  commis- 
sioners were  constituted  a  board  to  see 
that  the  road  was  surveyed  and  laid  out, 
and,  after  proper  advertisement  for  bids, 
to  let  a  contract  for  its  construction.  The 
petitioner  further  set  up  his  performance 
of  the  work  under  the  contract  as  made 
by  the  board,  and  attempted  to  set  out  a 
presentation  to  the  auditor  of  such  a  cer- 
tificate as  the  statute  requii-ed.  The  cer- 
tificate was  in  the  following  words :  "To 
whom  it  may  concern,  and  to  the  board 
of  construction  on  the  Canon  road  below 
Steamboat  Springs,  Routt  Co.,  Colo. :  It 
was  heretofore  agreed  that  I,  the  under- 
signed, should  inspect  and  accept  said 
road,  wlilch  I  hereby  certify  that  I  did 
this  day  and  date,  and  in  my  judgment 
the  road  is  in  compliance  with  the  con- 
tract, and  that  S.  L.  Smith  has  completed 
said  contract.  S.  H.  Thorpe,  Chairman 
Board  Const."  To  strengthen  that  cer- 
tificate, or  as  a  part  of  it,  the  petitioner 
likewise  set  up  the  following  paper,  in  the 
nature  of  a  bill  audited  or  a  Voucher: 
"ToS.  L.Smith,  Dr. 


1890. 


I  Dollars. 


As  per  itemized  bill  atrnrh«d  to  contract 
for  constrnctiun  of  state  va^on  road 
tbroDKh  Bear  River  canon,  s«  aathor- 
lied  b;  H.  B.  IM,  auproved  April  1», 
1889 


Cento. 


"  Approved  January  C,  1890. 

"J.  P.  Maxwell,  State  Engineer. 

"By  JOH.N  S.  TiTCOMB, 

"  Deputy  State  Engineer. 
"Pay  from  Bear  River  road  fund. 

"Job  a.  Cooper,  Governor. 
"Received  of  the  auditor  of  the  state  of 

Colorado,  warrant  No. ,  in  payment 

of  the  above  account. 
"[Sign  here.]  ." 

No  other  certificate  of  any  sort  was  al- 
leged to  have  been  presented.  Upon  this 
petition  a  writ  of  mandamus  was  prayed 
to  compel  theaudltor  to  issue  the  warrant. 
An  answer  was  presented  in  which  the 
substantial  defense  set  up  was  the  failure 
on  the  part  of  the  relator  to  complete  his 
work,  and  to  obtain  and  prewent  the  cer- 
tificate required  by  the  statute.  Subse- 
quently the  relator  filed  a  demuirer  to  the 
answer,  and  the  causecame  on  for  hearing 
upon  those  issues.  The  statute  under 
which  the  writ  was  applied  for  is  known 
as  "House  Bill  134,  "and  found  on  page 
4a5,  SesH.  Laws  1889.  Section  2  is  ns  fol- 
lows: "Sec.  2.  The  governor  and  the  state 
engineer  of  this  state,  with  the  chairman 
of  the  board  of  county  commissioners  of 
Routt  county,  shall  be,  and  are  hereby 
made,  a  board  for  the  purpose  of  laying 
out  and  constructing  such  wagon  road. " 
"Sec.  7.  Upon  the  completion  of  said  road 
according  to  contract,  and  upon  the  pres- 
entation of  a  certificate  of  said  board  to 
that  effect,  the  auditor  of  state  is  hereby 
authorized  to  draw  warrants  for  the 
amount  appropriated  by  section  one  of 
this  act,  or  so  much  thereof  as  may  be 
necessary,  for  the  purpose  of  paying  the 
amount  due  on  said  contract. " 
S.  W.  Junes,  Atty.  Gen.,  and  H.  Riddle, 
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for  plaintiff  In  error.    Backer  &  Tltcomb, 
for  defendant  in  error. 

BiRHGLL,  C.  That  an  action  Trill  lie 
against  a  public  officer  tor  a  failure  to  dis- 
charge a  statutory  duty,  or  for  a  neglect 
ora  refnsalto  exercise  a  proper  authority, 
cannot  be  doubted.  To  sustain  the  suit, 
the  plaintiff  must  present  a  petition 
which  sets  np  a  full  and  technical  compli- 
ance with  all  the  requirements  of  the  en- 
actment from  which  his  rights  arederlved, 
and  It  must  be  maintained  by  full  proof. 
He  must  show  that  he  has  been  damaged 
by  the  disregard  of  the  obligation,  and 
that  he  has  strictly  and  in  apt  time  per- 
formed  whatever  conditions  precedent  are 
prescribed  by  the  statute.  The  act  under 
consideration,  and  to  which  the  relator 
must  look  for  the  ascertainment  of  his 
rights,  creates  a  board  to  carry  out  the 
object  and  purposes  of  the  act.  vl«.,  to  su- 
pervise and  control  the  construction  of 
the  road  provided  tor.  The  members  of 
this  board  are  the  governor,  the  state  en- 
gineer, and  the  chairman  of  the  board  of 
county  commissioners  of  Routt  county. 
Whatever  power  was  conferred  by  the  leg- 
islature was  conferred  upon  the  three  per- 
sons named  as  a  body,  and  to  them,  as 
such,  was  delegated  whatever  of  power 
was  given.  From  this  it  is  evident  that 
whatever  action  they  take  must  be  taken 
by  them  as  a  board.  They  are  given  by 
the  act  full  powerto  determlnewhat  route 
the  road  shall  cover;  for  what  price,  with- 
in the  limits  of  the  appropriation  made 
by  the  act,  it  shall  be  built;  to  receive 
the  bids,  and  decide  whether  the  road  has 
been  completed  according  to  the  terms 
of  the  contract  under  which  it  was  built. 
These  being  the  express  powers  conferred 
upon  the  board  by  the  terms  of  the  act, 
it  is  clear  that  the  board  was  Invested 
with  what  are  called  judicial  powers,  /.  e., 
powers  to  decide  upon  the  due  perform- 
ance of  the  work  for  which  they  hart  con- 
tracted on  behalf  of  the  state.  It  is  per- 
fectly well  settled  that  where  a  statute 
creates  a  board,  and  gives  to  that  board 
power  to  decide  any  matter,  the  board 
must  act  as  a  board,  although  a  binding 
effect  would  be  given  to  a  decision  by  a 
majority,  where  they  all  convened  to  dis- 
charge the  duty  imposed  on  them.  Should 
the  majority  assume  to  do  the  business  of 
the  board  In  the  absence  of  the  other  mem- 
bers, their  action  would  not  be  good 
under  the  law,  unless  the  majority  were, 
by  the  enactment  from  which  they  derived 
their  power,  expressly  authorized  to  act. 
Crocker  v.  Crane,  21  Wend.  211 ;  Ex  parte 
Rogers.  7  Cow.  526;  Merchant  v.  North,  10 
Ohio  St.  261;  Sedg.  St.  Law,  (2d   Ed.)  331. 

Such  being  the  law,  it  is  apparent  that 
no  such  collective  action  was  averred  in 
the  petition  as  gave  to  the  relator  any 
right  to  proceed  against  the  auditor  upon 
his  refusal  to  Issue  a  warrant.  It  is  al- 
ways true  that,  in  an  application  for  a 
ntHndamiis  against  a  public  officer,  the  re- 
lator must  show  a  good  case  upon  the  face 
of  his  petition;  failing  to  do  this,  he  would 
not  be  entitled  to  the  writ,  even  though 
no  answer  whatsoever  had  been  made  to 
the  application.  The  petition  contains 
no  averment  that  the  board,  properly  con- 


vened for  the  purpose,  had  decided  that 
the  work  was  completed  according  to  the 
contract  as  let.  This  the  petitioner  must 
both  allege  and  prove.  The  decision  of 
that  matter  rested  with  the  board,  and  be 
must  either  show  their  determination,  or 
sufficient  legal  reasons  for  his  failure.  He 
did  neither.  The  failure  of  the  relator  to 
comply  with  the  requirements  of  section 
7  of  the  act  is  equally  fatal  to  his  recov- 
ery. In  that  section  the  auditor  is  au- 
thorized to  draw  a  warrant  upon  the  treas- 
ury when  he  receives  from  the  one  who 
demands  it  a  certificate  of  the  board  that 
the  work  has  been  duly  completed.  His 
power  under  the  act  is  dependent  upon 
the  receipt  of  that  certificate.  He  is  au- 
thorized to  act  only  on  its  presentation. 
There  can  be  given  to  him  in  the  discharge 
of  his  official  duty  in  the  premises  no  oth- 
er sufficient  evidence  that  the  warrant  has 
been  earned,  and  that  anybody  is  enti- 
tled to  it.  This  certificate  must  be,  on  its 
face  and  by  its  terms,  the  act  of  the  board 
which  the  statute  has  created.  The  audi- 
tor, under  oursyst'-'n.ls  an  officer  charged 
with  the  duty  o  '•irotectlng  the  public 
treasury  from  ont- uthorlzed  drafts  upon 
it.  How  far  he  may  go  in  defense  of  the 
public  funds  need  not  be  determined. 
That  he  may  require  all  the  evidence  pre- 
scribed by  the  statute,  complete  in  all  Its 
formal  and  essential  particulars,  there  is 
no  doubt.  He  couid  not  do  less,  and  prop- 
erly discharge  his  official  duty.  Accord- 
ing to  the  averments  of  the  petition,  no 
such  certificate  was  presented,  nor  was 
one  ever  given  to  the  auditor.  The  cer- 
tificate set  up  was  signed  by  Thorpe  as 
chairman  of  the  board  of  county  commia- 
sloners  of  Routt  county.  It  recites  the  in- 
dividual judgment  and  the  Individual  ac- 
tion ol  the  member  signing  it.  It  is  true 
that  its  terms  indicate  that  the  board 
sought  to  delegate  to  this  one  member  the 
power  to  act.  But  this  does  not  cure  the 
difficulty.  One  niemt)cr  waK  powerless  to 
discharge  the  duty  Imposea  upon  the 
board,  or  to  exercise  the  power  given  to 
the  whole  body.  The  board,  or  a  majority 
of  It,  were  equally  nowerles.s  to  confer 
upon  him  the  right  to  act  in  the  premises. 
The  presentation  of  the  statutory  certifi- 
cate Is  a  condition  precedent.  Without  an 
averment  that  such  a  certificate  was  exe- 
cuted by  the  board  .-is  such,  and  presented 
to  the  audl+or,  the  relator  is  without 
rights  in  the  premises.  The  voucher  w  hich 
is  afterwax'ds  set  up  in  the  relator's  peti- 
tion is  not  the  certificate  required  by  the 
statute,  nor  can  it  properly  be  treated  as 
such.  It  might  perhaps  be  said,  with 
some  show  of  reason,  that  It  tended  to  es- 
tablish the  relator's  claim  to  the  extent  of 
*4,000,  and  to  show  that  he  had  earned 
that  amount  of  money ;  but  by  no  pos- 
sibility of  construction  or  intendment 
can  It  be  held  to  be  a  certificate  execut- 
ed by  the  l)oard,  or  by  two  members  of  it, 
to  the  effect  that  the  road  was  complet- 
ed according  to  the  contract  as  made. 
It  is  needless  to  discuss  the  question 
whether  It  is  within  the  power  of  any 
member  of  the  board  to  act  by  deputy, 
where  the  board  is  specially  created  by 
statute.  This  question  is  expressly  left 
undecided  in  this  opinion.    It  Is  equally 
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unnecesRary  to  discuBS  the  force  and  effect 
of  the  governor's  signature  to  the  voucher. 
The  signature  was  not  to  a  certificate  as 
designated  and  required  by  the  statute, 
but  was  a  direction  as  to  the  fund  from 
which  the  bill  to  which  It  was  attached 
should  be  paid.  Tn  no  manner  can  It  be 
said  to  be  attached  to  the  sort  of  a  paper 
which  the  relator  must  produce.  It  is 
probably  true  that,  had  It  been  operative 
to  give  the  relator  any  rights,  the  legal 
effect  otlt  would  not  have  been  lost  by  the 
erasure.  This,  however,  Is  iiDessentlal,  In 
the  view  which  has  been  talcen  of  the  stat- 
utory requirements  and  the  relator's 
rights.  The  judgment  of  the  court  below 
should  be  reversed,  and  the  cause  remand- 
ed, with  directions  to  dismiss  the  peti- 
tion. 

Richmond  and  Bred,  CC.,  concurring. 

Pee  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  of  the 
court  below  is  reversed,  and  the  cause  re- 
manded, with  directions  to  dismiss  the  pe- 
tition. 

Calikorn'i^  Ins.  Co.  v.  Qracet. 

(Supreme  Court  of  Colorado.    June  30,  1890.) 

FiBB  Poncy— Paoor  of  Loss— Aqest. 

1.  A  oonditioa  in  a  fire  policy  that  a  loss  shall 
be  paid  "sixty  days  after  due  uotioe  and  proof  of 
thesame,  made  by  the  assured,  are  received  at  the 
olBce  of  the  company, "  is  waived  by  an  absolute 
denial  on  the  part  of  the  company  of  any  liability, 
and  the  assured  need  not  wait  60  days  before 
suing  therefor. 

2.  Where  a  speoial  agent  aad  adjuster  of  an 
Insurance  company,  pending  negotiations  after 
loss,  confers  with  assured  and  her  attorney  con- 
cerning the  proofs  thereof,  and  employs  an  at- 
torney to  assist  in  the  investigation  of  the  loss, 
and  seeks  to  secure  a  cancellation  of  ber  claim  on 
the  repayment  of  the  premlom,  and,  without  In- 
forming her  of  the  existence  of  any  limitation  on 
his  authority  to  bind  his  principal,  positively  re- 
fuses to  pay  the  claim,  the  company  will  be 
estopped  to  deny  the  aunt's  authority  to  bind  it. 

3.  Whore  a  complaint  is  defective  in  falling  to 
allege  a  waiver  of  a  condition  in  a  policy  that 
the  loss  should  not  be  payable  until  60  days  after 

Sroof  thereof,  an   amend£aent  curing  that  defect 
oes  not  state  a  new  cause  of  action. 

4.  A  verdict,  so  far  as  it  amounts  tea  finding 
upon  a  fact  in  dispute,  will  not  tie  disturbed,  as 
unsupported  by  evidence,  where  it  appears  that 
four  witnesses  testified  to  the  fact,  and  two  only 
denied  it 

Appeal  from  district  court,  Arapahoe 
county. 

Mrs.  Graeey,  appellee,  entered  Into  a 
contract  ol  insurance  with  the  California 
Insurance  Company,  appellant,  covering 
furniture  and  other  personal  property  be- 
longing to  and  used  by  tier  in  keeping  in  a 
boarding  house  in  the  cit.v  of  Denver.  The 
building,  together  with  the  personal  prop- 
erty insured,  were  afterwards  destroyed 
by  fire.  Notice  of  the  loss  wsm  duly  given 
to  appellant,  and  proof  thereof  was  at- 
tempted to  be  made.  Neither  the  amount 
claimed,  nor  any  part  thereof,  was  paid ; 
and  the  present  suit  was  instituted  to  col- 
lect the  same. 

J.  W.  Homer,  for  appellant.  O.  E.  Le 
Fevre,  for  appellee. 

Hef.m,  C.  J.,  (after  stating  the  facts  as 
above.)    It  Is  stated  by  counsel  for  appel- 
v.24p.no.l0— 37 


lant  that  the  question  for  adjudication  In 
this  court  is,  was  the  suit  prematurely 
brought?  The  contract  of  insurance  pro- 
vides that  the  sum  due,  In  case  of  loss, 
shall  be  "paid  sixty  days  after  due  notice 
and  proof  of  the  same,  made  by  the  as- 
sured, Is  received  at  the  office  of  this  com- 
pany." By  the  pleadings  and  briefs.  It  Is 
admitted  that  in  the  present  case  the  60 
days  thus  provided  for  after  proof  of  loss 
did  not  elapse  before  the  suit  was  brought. 
But  the  amended  complaint  and  the  repli- 
cation contain  averments  intended  to 
show  that  appellant,  by  Its  conduct, 
waived  the  right  to  Insist  upon  compli- 
ance with  this  condition  of  the  contract. 
It  Is  therein  asserted  that  appellant, 
through  its  agent,  denied  all  liability,  and 
positively  refused  to  malse  payment,  declar- 
ing that  appellee  would  have  to  bring  her 
suit  therefor.  The  position  Is  strenuously 
relied  on  that,  in  view  of  this  fact,  appel- 
lee was  not  bound  to  wait  the  60  days,  or 
any  other  particular  length  of  time,  before 
instituting  her  suit.  In  response.  It  is  as- 
serted—F/rst,  that  the  agent  did  not  posi- 
tively and  absolutely  refuse  payment  of 
the  claim,  or  tell  appellee  that  she  would 
have  to  bring  suit  therefor;  secoad,  that 
the  agent  was  wholly  without  any  au- 
thority to  bind  the  company  by  such  dec- 
larations, even  If  made;  and,  third,  that, 
as  a  matter  of  law,  such  a  refusal  by  the 
company  Itself  would  not  entitle  appellee 
to  sue  before  the  expiration  of  the  60  days. 
These  positions  will  be  considered,  though 
not  in  the  strict  order  of  their  statement. 
We  must  hold  that  the  averments  of  the 
complaint  and  replication  in  this  regard 
are  fairly  sustained  by  the  proofs.  The 
weight  of  evidence  Is  decidedly  against  ap- 
pellant. Four  witnesses  besides  appellee 
testify  that  Pratt,  the  agent  alluded  to, 
made  the  assertions  substantially  as 
averred;  that  he  said.  In  substance,  the 
company  would  not  pay  the  loss,  because 
appellee  bad  designedly  burned  the  prop- 
erty, and,  If  she  wished  compensation,  she 
must  institute  her  suit;  while  but  two 
witnesses  (Pratt  himself,  and  Horner,  the 
attorney  emploj'ed  to  assist  Pratt)  deny 
the  making  of  such  statements.  Tlie  ver- 
dict, in  so  far  as  it  rests  upon  this  conclu- 
sion of  fact,  cannot  be  disturbed.  The 
stipulation  allowing  60  days  for  payment 
of  the  claim  is  valid,  and  therefore  bii.,1- 
ing.  Unless  waived,  a  suit  brought  with- 
in that  time  must  be  abated.  But  this 
provision  is  purely  a  matter  of  contract 
between  the  parties.  It  Is  not  even,  as  In 
Iowa  and  Ohio,  made  a  statutory  right. 
Being  a  matter  of  contract  alone,  and  for 
Appellant's  benefit,  undoubtedly  appel- 
lant could  waive  it.  By  an  unqualified 
denial  of  liability,  and  refusal  to  pay  the 
claim,  especially  when,  as  In  the  present 
case,  predicated  upon  the  ground  that  the 
assured  has,  by  criminal  conduct,  forfeit- 
ed his  right  thereto,  such  waivor,  in  our 
Judgment,  takes  place.  The  object  of  the 
provision  Is  twofold :  First,  to  enable  the 
company  to  Investigate  the  causes  of  loss, 
and  verify  the  proofs  thereof  submitted ; 
and,  second,  to  give  the  company  oppor- 
tunitj-  for  making  financial  arrangements 
to  diBcharero  Its  obligation.  The  deulnl  of 
liability,  and  absolute  refusal,  imply  satis- 
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faction  with  the  investigations  already 
made,  and  Inforraatlou  already  obtained, 
while,  since  payment  is  in  no  event  to  be 
made,  preparation  therefor  becomes  a 
matter  of  no  importance  whatever.  We 
Bhall  not  prolong  this  discussion  by  point- 
ing out  objections  to  the  supposed  analogry 
In  law  and  fact  between  the  denial  of  lia- 
bility under  consideration,  and  the  pre- 
mature refusal  to  pay  a  promissory  note, 
the  same  not  being  due.  It  would  be  unrea- 
sonable, to  say  the  least,  for  us  to  hold  that, 
under  such  circumstances  a^  are  here  pre- 
sented, the  assured  is  nevertheless  bound 
by  the  clause  In  question,  and  must  wait 
the  expiration  of  the  60  days  before  com- 
mencing suit.  Such  Is  not  the  law.  In- 
surance Co.  V.  Maguire,51  111.  342;  Cobb  v. 
Insurance  Co.,  11  Kan.  93.  Insurance  poli- 
cies uniformly  contain  the  provision  that 
the  assured  shall,  in  accordance  with  cer- 
tain prescribed  regulations,  give  notice 
and  make  proof  of  loss.  It  is  universally 
held,  we  believe,  that  the  absolute  refusal 
of  a  company  to  pay  the  loss  In  any  event 
constitutes  a  waiver  of  the  right  to  insist 
upon  compliance  with  such  provisions. 
Insurance  Co.  v.  Manning,  3  Colo.  224;  In- 
surance Co.  v.  Smith,  Id.  422,  and  cases 
cited;  Cobb  v.  Insurance  Co..  supra,  and 
cases  cited.  If  the  company  may  thus 
waive  notice  and  proof  of  loss  altogether, 
It  would  be  absurd  to  say  that,  neverthe- 
less, suit  cannot  be  brought  until  the  ex- 
piration of  60  days  after  such  notice  and 
proof  have  been  received  at  its  office.  The 
rale  of  waiver  as  to  notice  and  proof 
would  in  such  case  be  a  mockery,  because 
the  assured  could  not  institute  legal  pro- 
ceedings until  60  days  after  be  had  given 
the  notice  and  furnished  the  proof,  though 
both  had  been  previously  waived. 

But,  as  already  stated,  appellant  Insists 
that  in  this  respect  the  act  of  Pratt  was 
not  the  act  of  the  company;  that  hlh  dec- 
larations were  made  without  authority, 
and  therefore  the  company  was  not  bound 
therel)y.  According  to  the  testimony  of 
Pratt  himself,  and  of  Bromwell,  president 
of  the  company,  Pratt  was  at  the  time  of 
these  negotiations  a  special  agent  and  ad- 
juster of  losses  for  the  appellant  company; 
but  it  was  his  duty,  under  verbal  instruc- 
tions, to  report  in  all  cases  the  result  of 
his  investigations  to  the  company ;  and  he 
could  not  upon  his  own  responsibility 
Ijromi^  or  refuse  payment  of  losses  claimed 
to  ha\*5  been  suffered.  This  testimony  Is 
not  contradicted;  and  hence  It  may  be  as- 
sumed as  proven  that,  under  his  private 
verbal  in8tructi<m8,  Pratt  did  not  have 
authority  to  make  tlie  declarations  upon 
which  appellee  relies.  Tlie  nmtter,  there- 
fore, for  present  consideration  Is  nar- 
rowed to  the  question,  is  the  company  es- 
topped from  sotting  up  and  relying  as  a 
defense  up<m  this  want  of  authority  on 
the  part  of  its  agent?  Pratt  was  the 
company's  accredited  representative  In  all 
matters  connected  with  the  adjustment  of 
losses.  He  investigated  thecauses  of  loss, 
advised  with  the  assured  concerning 
proofs  thereof,  determined,  if  he  chose  so 
to  do,  the  amount  of  loss,  and  assisted  to 
a  greater  or  less  e.\tent  in  the  settlement. 
UiilcsH  he  sow  (It  to  so  expressly  state, 
there  was  nothing  to  Indicate  his  want  of 


authority  to  agree  or  decline,  In  behalf  of 
the  company,  to  pay  the  loss.  In  the 
present  case,  he  conferred  with  appellee 
and  her  attorney  in  relation  to  the  proofs, 
and  the  payment  of  the  amount  called  for 
by  the  policy.  It  would  seem  that  he  em- 
ployed an  attorney  on  behalf  of  the  com- 
pany to  assist  him  in  conducting  the  In- 
vestigation and  accompanying  negotia- 
tions. Together  with  this  attorney,  he  In- 
terviewed appellee,  and  proposed  that  she 
cancel  her  claim  against  the  company  un- 
der the  policy  upon  reimbursement  of 
the  premium  paid  by  her.  As  a  founda- 
tion for  that  proposition,  he  and  the  at- 
torney assured  her  that  they  had  strong 
evidence  against  her  of  the  crime  of  arson 
In  connection  with  the  Are,— a  charge  un- 
supported by  proofs  at  the  trial.  They 
did  not  notify  her  or  her  attorney  of  any 
limitation  whatever  upon  Pratt's  authori- 
ty in  the  premises.  According  to  the  pre- 
ponderance of  evidence,  nothing  was  said 
about  referring  the  question  of  payment 
to  the  company.  On  the  contrary,  Pratt, 
speaking,  as  she  supposed,  for  the  com- 
pany, positively  refused  to  pay  her  any  of 
the  indemnity  provided  for  in  the  policy 
The  declarations  In  question  were  made 
directly  in  connection  with  the  busine6.s  he 
was  authorized  to  transact,  and  to  all  ap- 
pearances were  fairly  within  the  scope  of 
his  agency. 

Is  It  possible  the  appellee's  recovery  In 
this  matter  is  to  be  controlled  by  the  se- 
cret, verbal  limitation  upon  Pratt's  au- 
thority, of  which  she  had  no  notice  or 
knowledge?  If  this  be  true,  then  such 
companies  may  avoid  just  liability  in 
many  cases  by  giving  their  agents  secret 
instructions  that  are  Inconsistent  with  the 
apparent  power  and  authority  vested  In 
and  exercised  by  them.  We  are  of  the 
opinion  that,  under  the  circumstances  of 
the  pi<esent  case,  the  company  should  not 
be  permitted  to  deny  responsibility  for  the 
actsand  declarations  in  question.  "Where 
an  insurance  company  has  appointed  an 
agent,  known  and  recognized  as  such,  and 
he,  by  his  acts,  known  and  acquiesced  in 
by  them,  induces  the  public  to  believe  he  is 
vested  with  all  the  power  and  authority 
necessary  for  him  to  do  the  act,  and  noth- 
ing to  the  contrary  is  shown  or  pretended 
at  the  time  of  doing  the  act,  public  policy, 
the  safety  of  the  people,  demand  the  com- 
pany should  be  liable  for  such  of  his  acts 
as  appear  on  their  face  to  be  usual  and 
proper  in  and  about  the  business  In  which 
the  agent  in  engaged. "  Insurance  Co.  v. 
Maguire,  supra;  Insurance  Co.  v.  Fahren- 
krug,  68  111.  46.S.  The  power  of  insurance 
agents  "  may  be  limited  by  the  companies, 
but  parties  dealing  with  them  as  to  mat- 
ters within  the  real  or  apparent  scope  of 
their  agency  are  not  affected  by  such  lim- 
itations unless  they  have  notice  of  the 
same."  Rivara  v.  Insurance  Co.,  62  Miss. 
720. 

The  amended  complaint  was  defective 
because  it  showed  suit  begun  within  less 
than  60  days  after  proof  of  loss,  but  did 
not  aver  matters  constituting  a  waiver  of 
the  60-day  provision  of  the  contract.  The 
second  amended  complaint  cured  tliat  de- 
fect. This  was  not  pleading  a  new  cause 
of  action,  as  contended  by  appellant.    It 
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was  perfecting  the  statement  of  the  orig- 
inal cause  of  action  by  the  addition  of 
essential  averments.  The  cauHe  of  action 
remained  the  same,  tIz.,  an  action  at  law 
upon  the  contract  of  innurance  to  recover 
the  sum  claimed  by  virtue  of  its  provisions. 
It  Is  unnecesKary  for  us  to  consiune  time 
discussiiie  tbc  ubjections  to  the  charge. 
It  ■was  in  liaruiony  with  the  law  as  above 
ntatcd.  and  was  in  some  respects  even 
more  liberal  to  appellant  than  the  law 
required.    The  judgment  is  affirmed. 


Pleyte  v.  Pleyte. 

(Supreme  Court  of  Colorado.    June  30,  1890.) 

CooBTS— Abolition— CiERicAi,  Errors  in  Reo- 
OKD — Amendmest. 

1.  The  legislature  of  Colorado,  on  abolishing 
the  superior  court,  and  providing  for  the  trans- 
fer of  all  business  pending  therein  to  the  district 
court,  impliedly  authoriiied  any  and  all  prococd- 
ings  before  the  district  court,  relating  to  causes 
from  the  superior  court,  which  the  superior  court 
Itself  J  if  still  in  existence,  might  entertain;  and 
the  district  court  may  amend  the  record  of  a  case 
tried  in  the  superior  court  which,  by  a  clerical 
error,  recites  that  plaintiff  waived  a  jury  trial,  on 
its  being  clearly  shown  that  such  was  not  the  fact 

2.  Code  Civil  Proc.  Colo.  S  75,  which  permits 
s  court,  in  certain  cases,  to  relieve  a  party  from  a 
Judgment,  order,  or  other  proceeding,  where  he 
wtplies  for  the  relief  within  six  months  after 
the  adjournment  of  the  term  at  which  such  judg- 
ment, order,  or  proceeding  was  taken,  does  not 
deprive  the  court  of  its  Inherent  right  tocorrecta 
clerical  mistake  in  the  record  of  a  cause  at  the  in- 
stance of  a  party  who  had  not  discovered  the  er- 
ror until  after  the  expiration  of  six  months  from 
the  rendition  of  judgment. 

8.  Where,  after  a  writ  of  error  has  been  dock- 
eted in  tbe  supreme  court,  a  clerical  mistake  is 
discovered  in  the  record  of  the  lower  court,  which 
may  materially  affect  the  rights  of  the  parties, 
and  which  the  lower  court  expressly  found  to  ex- 
ist, but  which  it  declined  to  correct  because  it 
erroneously  supposed  that  it  lacked  the  authority 
so  to  do,  the  supreme  court  will  order  tbe  cor- 
rection to  be  made  inttxat  court  on  the  findings  of 
the  lower  court. 

Error  to  district  court,  Arapahoe  coun- 
ty. 

On  motion  for  leave  to  file  a  supplement- 
al transcript.  For  opinion  on  former  ap- 
peal from  the  action  of  the  trial  court  in 
declining  to  amend  its  record,  see  23  Pac. 
Rep.  1007.  Code  Civil  Proc.  Colo.  §  7o.  pro- 
vides that  a  court  "may,  upon  such  terms 
as  may  be  ]ust,  and  upon  payment  of 
costs,  relieve  a  party  or  his  legal  represent 
atives  from  a  judgment,  order,  or  other 
proceeding  talcen  against  him  through 
mistalce.  inadvertence,  surprise,  or  excus- 
able neglect;  and  when,  for  any  cause 
satisfactory  to  the  court,  or  the  judge  at 
chambers,  the  party  aggrieved  has  been 
unable  to  apply  for  the  relief  Houglit  dur- 
ing the  term  at  which  such  judgment,  or- 
der, or  proceeding  complained  of  waw  talc- 
en, the  court  or  judge  at  chambers,  in  va- 
cating may  grant  the  relief  upon  applica- 
tion made  within  a  reasouable  time,  not 
exceeding  six  months  after  the  adjourn- 
ment of  the  term." 

SulUvHU  &  May  and  Coe  &  Freemaa,  for 
plalntia  In  error.  Patterson  &  Thomaa, 
for  defendant  in  error. 

Helm,  C.  J.  Subse<iuent  to  tbe  Issue  of 
the  present  writ  of  error,  defendant  in  er- 


ror, by  leave  of  court,  fllefl  a  supplemental 
transcript  of  record.  Plaintiff  in  error 
then  for  the  first  time,  as  it  is  alleged,  be- 
came aware  of  the  following  record  recital, 
which  appeal's  in  the  supplemental  tran- 
script: "Thereupon,  this  cause  conies  on 
lor  trial  before  the  court  upon  defendant's 
cross-complaint;  neither  party  desiring  a 
jury. "  She  asserted  the  fact  to  be  that  she 
demanded  a  jury,  and  at  no  time,  by  word 
or  act,  waived  the  same,  but  that  the 
court  denied  her  the  privilege,  and  there- 
fore that  the  recital  In  question  is  false, 
and  tlie  true  action  talcen  Is  not  recorded. 
Further  proceedings  in  this  court  were 
suspended  so  that  she  might  procure  a 
correction  of  the  record.  The  superior 
court  of  Denver,  in  which  the  cause  was 
tried  had  In  the  mean  time  ceased  to  ex- 
ist; and  its  records  had  been  transferred, 
in  pursuance  of  law,  to  the  district  court 
of  Arapahoe  county.  Application  to  the 
latter  court  resulted  In  a  denial  of  the 
amendment.  The  court  expressly  found, 
however,  that  the  facts  -were  as  claimed 
by  petitioner;  that  she  did  demand  a 
jury,  and  did  not  waive  her  right  thereto; 
and  that  the  petition  was  presented  at 
once  upon  discovery  of  the  clerical  mis- 
take in  recording  the  proceedings.  But  it 
held,  nevertheless,  that,  as  a  matter  of 
law, it  could  not  permit  theamendment  of 
the  record  to  correspond  with  the  fact. 
Exception  being  duly  talcen  to  the  judg- 
ment dismissing  the  petition,  a  transcript 
of  the  proceedings  in  connection  therewltli 
is  now  presented  for  filing  in  this  court 
as  a  supplemental  record.  Notice  of  the 
present  application  has  been  served  on  op- 
posing counsel,  and  arguments  ai-e  filed 
by  both  parties.  It  is  agreed  that  we  may 
at  this  time  consider  and  pass  upon  the 
coiTectness  of  the  rulings  made  In  this 
suppUmiental  proceeding  by  the  district 
court,  as  well  as  upon  the  technical  objec- 
tions against  filing  the  supplemental 
transcript  here. 

The  general  practice  pursued  by  plain- 
tiff in  error  in  the  premises  has  re- 
ceived the  sanction  of  this  court.  See 
opinion  upon  a  former  motion  In  this  con- 
troversy. 23  Pac.  Itep.  1007,  and  cases 
there  cited.  The  statute,  in  abolishing 
superior  courts,  provided  for  the  transfer 
of  all  business  pending  therein  to  the  dis- 
trict courts.  This  statute  does  not  in 
words  authorize  the  lattercourt  to  amend 
or  correct  the  records  of  the  former;  but 
the  authority  given  over  such  causes, 
proceedings,  and  records  is  broad,  and,  in 
our  judgment,  fairly  comprehends  the 
power  in  question.  Besides,  as  we  shall 
presently  see,  authority  to  correct  clerical 
mistakes  in  their  records  is  Inherent  in 
courts,  and  not  neceswarily  dependent  up- 
on legislative  enactment.  The  fact  that 
the  record  was  made  by  another  tribunal 
would  induce  great  cireunispectlon  and 
caution  In  the  premises;  and  unless,  in  a 
proper  manner  and  by  proper  proofs,  the 
mistake  or  defect  were  clearly  shown,  no 
correction  would  be  allowed.  But  we  are 
satisfied  that  the  legislative  design  in  tlie 
premises  was  to  authorize  any  and  all  pro- 
ceedings before  the  district  court,  relat- 
ing to  causes  from  the  superior  court, 
whlcb  the  superior  court  Itself,  U  still  in 
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existence,  mlgtat  entertain.  No  greater 
danger  exiuta  in  sucii  cases  than  in  tlie 
case  where  a  judge  Is  called  upon  to  cor- 
rect or  amend  a  record  entry  made  under 
direction  ot  Ills  predecessor  in  office. 

Courts  of  review  hesitate  about  interfer- 
ing where  the  trial  court,  exercising  its 
legal  discretion,  denies  such  applications 
as  the  one  before  us  on  the  merits.  But 
we  do  not  here  encounter  this  embarrass- 
ment. The  application  In  the  present  case 
was  not  denied  because  of  any  insufficiency 
or  Imperfection  of  proof.  On  the  con- 
trary, the  court  expressly  found,  as  already 
stated,  that  the  clerical  mistake  in  ques- 
tion had  been  made,  and  in  so  finding  de- 
termined also  what  the  record  should 
have  recited.  That  court  further  declared 
that  there  was  no  negligence  or  delay  in 
presenting  a  petition  to  correct  the  mis- 
talce  after  discovery  thereof.  We  thinly 
the  application  should  have  been  allowed. 
The  reason  given  by  the  learned  Judge  for 
his  denial  thereof— that  because  the  relief 
was  not  asked  within  six  months  after  ad- 
journment of  the  term,  as  provided  in  sec- 
tion 75  of  the  Code  of  Civil  Precedure,  the 
court  was  without  jurisdiction  to  grant 
the  request— is  not  good.  That  provision 
was  not  intended  to  control  such  matters 
as  are  here  presented.  It  affects  judicial 
action,  and  does  not  deal  with  mere  cleric- 
al mistakes.  It  provides  a  remedy  where- 
by judgments,  orders,  and  other  judicial 
proceedings  can,  under  certain  specified 
circumstances,  be  amended  or  set  aside. 
Courts  may  correct  theclerical  misprisions 
of  their  clerks  or  other  officers,  when  prop- 
erly brought  to  their  attention.  Seldom, 
If  ever,  does  the  lapse  of  the  term  or  ex- 
piration of  six  months,  or  any  other  pe- 
riod, in  and  of  Itself  deprive  them  of  the 
authority  to  correct  these  mistakes  in  ac- 
cordance with  the  fact.  "All  courts  have 
inherent  power  to  correct  clerical  errors  at 
anytime.  "  Freera.  Judgm.  §  71,  and  cases 
cited.  Nor,  according  to  the  modem  and 
more  liberal  rule,  is  the  proof  required  to 
justify  such  amendments  limited  to  any 
particular  or  specific  kind.  "At  the  hear 
ing,  such  evidence  is  received  as  would  be 
competent  in  any  other  investigation." 
Id.  §  72,  and  cases  cited.  The  learned  au- 
thor, in  the  section  last  above  mentioned, 
quotes  with  approval  the  rule  laid  down 
by  this  court  upon  tlie  subject  under  con- 
sideration in  Doane  v.  Oienn,  1  Colo.  4.'i(>. 
See,  also,  Wolfley  v.  Mining  Co. , 3  Colo.  296 ; 
Knox  V.  McFerran,  4  Colo.  348. 

Having  arrived  at  the  foregoing  conclu- 
sion, we  are  confronted  with  a  situation 
anomalous,  to  say  the  least.  The  action 
of  the  district  court  in  refusing  to  amend 
the  record  was  error.  Ordinarily,  all  pro- 
ceedings, including  those  subsequent  to 
final  judgment,  are  reviewed  by  this  court 
at  the  same  time,  and  a  single  opinion  is 
promulgated,  covering  the  entire  case. 
But,  without  some  further  affirmative  ac- 
tion, such  procedure  might  in  the  present 
case  produce  the  grossest  Injustice.  The 
review  here  would  take  place  upon  a  false 
record,  and  the  result  might  be  a  judg- 
ment differing  radically  from  one  predicat- 
ed upon  atruthful  record.  Justiceevident- 
ly  demands  that  an  order  ot  reversal  be 
vntered  as  to  these  proceedings,  and  that 


they  be  remanded  to  the  court  below  with 
directions  to  retry  the  matters  Involved 
according  to  the  views  above  announced, 
or  that  the  judgment  or  order  of  the  dis- 
trict court  in  this  behalf  be  Ignored,  and 
the  proper  order  be  here  entered  upon  the 
findings  of  fact  there  made. 

Counsel,  in  resisting  the  application  now 
before  us,  base  their  objections  entirely 
upon  legal  grounds.  They  have  not  dis- 
puted the  correctness  of  the  findings  of 
fact  made  by  the  district  court.  So  far 
as  at  present  appears,  both  parties  admit 
that  the  evidence  before  that  court  fully 
justified  these  findings.  The  findings 
themselves,  together  with  all  the  proceed- 
ings, are  presented  to  us  in  the  form  of  a 
duly  certified  and  authenticated  transcript. 
Upon  reflection,  we  have  concluded  that 
the  ends  of  Justice  will  be  best  subserved 
by  entering  here  the  Judgment  upon  the 
findings  that  should  have  been  pro- 
nounced below.  The  power  to  do  this  on 
final  hearings,  though  rarely  exercised,  is 
expressly  conferred  by  statute;  and  we 
have  no  doubt  of  our  right  to  assume  it 
in  the  present  case.  It  is,  accordingly,  so 
ordered.  The  application  lor  leave  to  file 
the  supplemental  transcript  is  allowed. 


De  Stafford  v.  Gartley. 

{Supreme  Court  of  Colorado.    June  80,  1S90.) 

Attachment — SuFFiciESCr  or  AFFiDiiViT— Is- 
JVKIB8  TO  Stock. 

1.  Gen.  St.  Colo.  c.  26,  $  823,  gives  treble 
damages  against  one  who  maliciously  injures  stock 
or  drives  it  from  the  usual  range,  and  also  author- 
izes the  owner  to  proceed  by  attachment.  Code 
Civil  Proc.  Colo.  8  fl6,  prescribes  that  in  a  writ 
of  attachment  the  amount  "shall  be  stated  in  con- 
formity with  the  affidavit. "  Held  that,  in  a  suit 
fortreble  damages,  a  motion  to  dismiss  tiie  attach- 
ment because  the  affidavit  averred  the  actual 
damage,  1.500,  and  the  writ  issued  for  treble  dam- 
ages, was  properly  denied. 

2.  The  fact  that  the  actual  damage  as  proved 
at  the  trial  was  less  than  the  amount  specified 
in  the  affidavit  did  not  invalidate  Uhe  attachment. 

Commissioners'  decision.  Appeal  from 
district  court,  Douglas  county. 

Wiu.  Dillop,  for  appellant.  J.  W.  Far- 
well  and  J.  A.  Bentley,  for  appellee. 

Richmond,  C.  This  action  was  brought 
In  the  district  court  of  Douglas  county  to 
recover  damages  for  willful  and  muliclouB 
injury  of  appellee's  cattle,  and  also  for  the 
unlawful,  forcible,  willful,  and  malicious 
driving  of  certain  neat  cattle  of  appellee 
from  their  usual  range,  by  appellant.  By 
the  complaint  the  plaintiff  charges  the  de- 
fendant with  several  distinct  offenses  ol 
malicious  Injury,  whereby  he  claims  that 
he  has  been  actually  damaged  to  the  ex- 
tent of  *600,  and  prays  judgment  for  the 
sum  of  91.500.  June  29,  1886,  plaintiff  sued 
out  a  writ  of  attachment,  and.  in  support 
of  the  issuance  of  said  attachment,  filed 
an  affidavit,  wliich.  omitting  the  formal 
parts,  is  in  words  and  figures  as  follows: 
"The  plaintiff  above  named,  Edward  T. 
Gartley,  of  said  county,  being  duly  sworn, 
doth  depose  and  say  that  be  is  the  plain- 
tiff, and  that  the  above-named  Edward 
De  Stafford,  against  whom  said  plaintiff, 
Edward  T.  Gartley,  is  about  to  sue  out 
an  attachment,  is  indebted  to  him  In  a 
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Bum  of  money,  to-wit,  the  sum  of  $500.  and 
that  such  demand  Is  due  and  Is  Just,  and 
that  said  defendant  conceals  himself  so 
that  process  of  law  cannot  be  served  on 
hlra,  and  that  said  defendant  Is  guilty  of 
unlawfully,  willfully,  and  maliciously  In- 
jnring  several  of  plaintiff's  animals,  and 
affiant  knows  of  the  defendant  having 
shot  two  cows  and  one  heifer,  and  driven 
theni  from  their  usual  range,  to  the  great 
vexation;  trouble,  and  damage  of  affiant, 
mentally  and  pecuniary,  and  said  animals 
being  then  and  there  afBant's  property. " 
In  connection  with  thlH,  plaintiff  filed  an 
attachment  bond  In  the  penal  sum  of  $1,500. 
Thereafter,  defendant  moved  to  dissolve 
the  attachment  upon  the  ground  that  the 
writ  was  improperly  iusucd,  for  reasons 
appearing  on  the  face  of  the  papers  and 
proceedings  In  the  action.  Motion  was 
heard  in  chambers,  and  on  the  10th  day  of 
September,  1886,  the  Judge  made  an  order 
directing  the  plaintiff  to  flle  a  bond, condi- 
tioned according  to  law,  in  the  sum  of 
$3,000,  being  double  the  amount  named  in 
the  said  attachment  writ,  and,  upon  fail- 
ure to  flle  said  bond  within  10  days,  the 
levy  under  such  writ  should  stand  dis- 
charged and  released,  and  the  said  writ 
thereupon  be  returned  in  accordance  with 
this  order.  In  addition  to  the  motion  to 
dissolve,  defendant  filed  an  affidavit  trav- 
ersing the  allegation  of  the  plaintiff's  affi- 
davit, wherein  it  is  alleged  that  he  con- 
cealed himself  so  that  process  of  law  could 
not  be  served  upon  him.  Thereafter,  on 
the  6th  day  of  January,  1887,  at  a  spe- 
cial term  of  said  court  in  said  coun- 
ty of  Douglas,  the  motion  to  discharge 
the  attachment  In  the  action  was  re- 
newed, which  motion  was  denied.  From 
tile  abstract  of  record,  we  learn  that,  at 
the  hearing  of  the  motion  to  dissolve  the 
attachment.  It  was  not  claimed  or  sug- 
gested by  defendant  or  his  attorney  that 
the  writ  of  attachment  coild  not  legally 
issue  in  the  cause ;  but,  when  the  jury  was 
called  to  try  the  issues  joined  by  the  com- 
plaint, answer,  and  replication  herein, 
counsel  for  defendant  demanded  that  the 
Issues  Joined  by  affidavit  for  attachment 
and  traverse  thereof  should  be  first  tried. 
Whereupon  the  court  suggested  that  a 
trial  of  the  main  Issues  of  the  case  would 
necessarily  determine  the  issue  raised  by 
said  afl^davit  of  traverse;  and  with  this 
the  attorney  for  defendant  said  they  were 
content.  None  of  the  evidence  is  embraced 
in  the  abstract  or  transcript.  The  appeal 
is  from  the  order  of  the  court,  which,  un- 
der the  above  arrangement,  was  entered 
at  the  rendition  of  judgment,  refusing  to 
dissolve  the  attachment;  and  the  only  er- 
ror relied  upon  or  discussed  by  appellant 
is  that  the  plaintiff's  affidavit  for  the  at- 
tachment was  insufficient. 

Section  223,  c.  25,  Gen.  St.  1883.  provides 
as  follows :  "  If  any  person  shall  willfully 
and  maliciously  kill,  cripple,  or  injure  any 
horse,  mare,  or  gelding,  or  any  bull,  cow, 
steer,  heifer,  or  calf,  or  any  mule  or  sheep, 
by  poisoning  or  other  means,  or  shall  ma- 
liciously run  down, or  drive  from  its  usual 
range,  any  animal  above  mentioned,  or 
shall  maliciously  scatter  or  drive  from 
their  usual  range  any  flock  or  herd  of 
sheep,  or  any  herd  or  band  of  neat  cattle. 


horscB,  or  mules,  or  any  of  the  animals 
above  mentioned  •  •  •  such  person 
so  offending  shall  be  deemed  guilty  of  a 
misdemeanor.  "  Section  224  provides :  "  Ev- 
ery person  guilty  of  an  offense  above  here- 
in mentioned  shall  in  all  casos  be  liable  to 
any  party  injured  thereby  In  three  times 
the  amount  of  the  actual  injury  done  by 
the  commission  of  such  offense,  whether 
the  offender  be  convicted  on  any  criminal 
prosecution  or  not;  and  the  person  or 
persons  instituting  such  proceeding  shall 
have  the  right  to  proceed  by  attachment. " 
Subdivision  4,  §  92,  Code  Civil  Proc,  pro- 
vides for  an  attachment  when  "the  de- 
fendant conceals  himself  •  •  •  so  that 
I>roceBs  of  law  cannot  be  served  upon 
him."  From  the  foregoing,  It  will  be  ob- 
served that  the  attachment  writ  in  this 
case  was  Issued  upon  on  affidavit  embrac- 
ing the  grounds  enumerated  In  section  223, 
Gen.  St.,  and  subdivision  4,  §92,  Code. 
The  contention  of  appellant  Is  that  the 
affidavit  only  avers  an  Indebtedness  of 
$500,  whereas  tne  attachment  writ  Is  is- 
sued for  the  sum  of  $1,500;  and  he  citea 
section  96,  Code  Civil  Proc.,  wherein  it  is 
provided  that  "the  writ  shall  be  directed 
to  the  sheriff  of  any  county  In  which 
property  of  such  defendant  may  be,  and 
i-equlre  him  to  serve  a  copy  of  the  writ 
on  the  defendant,  and  to  attach  and  safely 
keep  all  the  property  of  such  defendant 
within  his  county,  not  exempt  from  execu- 
tion, or  so  much  thereof  as  may  be  sutfl- 
cient  to  satisfy  the  plaintiff's  demand,  the 
amount  of  which  shall  be  stated  in  con- 
formity with  the  aflSdavit."  It  appears 
that  the  writ  of  attachment  was  in  excess 
of  the  amount  specified  in  the  affidavit, 
but  equal  to  the  amount  claimed  by  plain- 
tiff in  his  complaint.  The  appellee  insists 
that  the  motion  to  dissolve  is  in  general 
terms,  aud  does  not  point  out  a  single 
reason  In  support  thereof.  From  the  rec- 
ord in  the  case,  it  would  appear  that  the 
principal  reason  urged  upon  the  hearing 
of  the  motion  was  the  insufficiency  of  the 
bond ;  it  not  being  for  double  the  amount 
of  the  sum  claimed,  and  for  which  the  writ 
was  issued.  This  Insufficiency,  however, 
was  subsequently  overcome  by  a  compli- 
ance with  the  order  of  the  court.  For  tlie 
purposes  of  this  case,  it  is  admitted  that 
the  attachment  could  legally  issue  under 
the  provisions  of  section  223:  and  it  is  fair 
to  assume  that,  had  the  discrepancyin  the 
amount  mentioned  in  the  affidavit  and 
writ  been  called  to  the  attention  of  the 
court  below  or  appellee,  appellee  would, 
by  permission  of  the  court,  have  so  amend- 
ed the  affidavit  as  to  meet  the  objection 
here  urged  upon  our  attention.  The  court 
observed  the  defect  in  the  bond,  and  gave 
permission,  under  the  statute,  to  amend. 
The  affidavit,  under  the  Code,  could  have 
been  amended,  as  well  as  the  bond.  Free- 
born V.  Glazer,  10  Cal.  337.  The  affidavit 
set  out  the  actual  damages  supposed  to 
have  been  suffered,  which  the  court,  after 
proof  made,  and  verdict  returned,  could 
have  tripled,  under  the  statute, in  render- 
ing the  final  judgment;  and,  while  it 
might  have  been  in  better  form  to  have 
averred  In  the  affidavit  a  liability  to  the 
extent  of  $1,500,  it  cannot  be  said  that  the 
error  in  thus  omitting  the  amouutclalmert 
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by  plaintiff  under  the  statute  affected  the 
substantial  rights  of  the  parties.  The  is- 
sue between  the  parties  was  precisely  such 
as  it  would  have  been  it  the  affidavit  had 
contained  a  direct  allegation  of  an  indebt- 
edness to  the  extent  of  ¥1,500.  Where  the 
defendant  appears,  and  denies  the  allega- 
tions of  a  defeotlve  affidavit,  and  tries  it 
as  if  it  were  legal  In  its  terms,  and  goes  in- 
to a  trial  of  the  issue,  made  by  himself,  as 
to  the  ground  of  the  attachment,  thereby 
getting  all  the  benefit  that  he  could  have 
had  if  the  affidavit  had  been  in  strict  con- 
formity to  law,  and  the  result  of  the  trial 
be  adverse  to  him.  he  cannot  obtain  a  re- 
versal of  the  Judgment  because  of  the  de- 
fectintheaffldavit.  Ryon  v.Bean's  Adm'r, 
2  Mete.  (Ky.)  137;  Drake,  Attaehm.  §  112. 
Besides  the  foregoing  objection,  appel- 
lant now  relies,  also,  upon  the  fact  that 
the  sum  specified  in  the  affidavit  as  the 
actual  damage  eventually  proved  to  be 
excessive;  but  this  is  no  reason  why  the 
attachment  should  have  been  dissolved,  or 
a  reversal  shoald  now  take  place.  The  ac- 
tion arose  out  of  alleged  malicious  injury 
to  stock  by  shooting  and  otherwise, 
and  malicious  injury  by  driving  stock 
from  its  usual  range.  For  obvious 
reasons,  It  might  be  impossible  to  es- 
timate In  advance,  correctly,  the  extent 
of  such  Injuries.  Plaintiff  could  not 
In  the  present  action  be  held  responsible 
for  an  honest  error  in  computing  the  ap- 
proximate damages  suffered.  It  does  not 
necessarily  follow,  however,  that,  if  a  cred- 
itor knowingly  and  willfully  overstates  the 
amount  of  his  claim  In  the  attachment  af- 
fidavit, for  the  purpose  of  procuring  an 
excessive  levy,  and  thus  Injuring  and  an- 
noying his  debtor,  the  latter  would  be 
remediless.  But  it  is  deemed  unnecessary, 
at  the  present  time,  to  Inrtherconsider  this 
particular  question.  The  evidence  not  be- 
ing embraced  in  the  abstract  or  transcript. 
We  are  unable  to  determine  that  the  court 
was  not  warranted  in  the  conclusion  that 
both  reasons  stated  in  tlie  affidavit  for 
suing  out  the  writ  were  amply  sustained. 
By  going  to  trial  upon  the  issues  joined 
by  the  affidavit  for  attachment  and  truv- 
ei-se,  we  think  defendant  waived  the  right 
to  be  now  heard  upon  the  question  of  form- 
al defects  in  the  affidavit  tor  attachment. 
The  order  of  the  court  In  refusing  to  dis- 
solve the  attachment,  and  judgment  there- 
on, should  be  affirmed. 

Reed  and  Pattison,  CC,  concur. 

Per  Ci'RiAM.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  of  the 
court  below  is  affirmed. 


BOETTCHER  V.  COLORADO  NAT.  BaXK. 

{Supreme  Court  of  Colorado.    June  80,  1890.) 

Bakk-Checks  —  Kqc:table  Assionmest— Amend- 
ment— Motion  to  Stkikb. 
1.  In  a  suit  against  a  bank  for  the  amount  of 
certain  chocks  drawn  by  a  firm  of  millers  In 
plaintiff's  favor,  and  which,  although  there  were 
moneys  to  the  drawer's  credit,  were  refused  pay- 
ment because  the  bank  retained  such  moneys  for 
the  discharge  of  a  debt  about  to  fall  due  to  itself, 
an  allegation  that  such  monejs  were  the  proceeds 
of  wheat  sold  to  the  drawers  by  plaintiff,  and 
were  deposited  for  the  pnyment  of  suuh  checks, 


and  for  no  other  purpose,  was  not  sufficient  to 
charge  the  bank  as  a  trustee,  in  the  absence  of  an 
averment  that  it  was  a  party  to  the  agreement,  or 
had  notice  thereof. 

2.  Where  an  amendment,  made  four  years  after 
a  reversal,  was  ordered  stricken  from  the  com- 
plaint on  the  ground  that  it  added  a  new  and  dis- 
tinct cause  of  action,  the  reviewing  court,  without 
determining  whether  the  ground  stated  was  suffi- 
cient, will  not  reverse  the  order,  when  it  appears 
that  the  amendment  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

3.  The  holder  or  payee  of  a  chock  cannot  in 
his  own  name  maintain  an  action  against  the 
drawee,  when  the  check  has  not  been  accepted. 
Elliott,  J.,  dissenting. 

Commissioners'  decision.  Appeal  dis- 
trict court,  Arapahoe  county. 

WeUii,  McNeal  &  Taylor,  for  appellant. 
.7.  Q.  Charles,  for  appellee. 

Reed,  C.  On  the  28th  day  of  January, 
1878,  Shackleton  &  Brinker  were  partners 
engaged  in  business,  and  keeping  a  general 
account  with  the  appellee,  and  on  that 
date  drew  their  check  payable  to  appel- 
lant five  days  after  date,  for  $472.49:  on 
January  31st,  a  second  check  for  f453.25. 
payable  six  days  after  date,  and  one  for 
$37.62,  payable  on  presentation.  The  first 
check  matured  February  2d,  the  second 
check,  February  5th,  the  third,  due  at 
sight,  was  presented  February  2d.  Tlie 
checks  were  deposited  by  appellant  for  col- 
lection with  the  Union  Bank  of  Greeley, 
and  were  forwarded  by  that  bank  to  ap- 
pellee. On  the  2d  day  of  February  there 
was  with  appellee,  to  the  credit  of  Shack- 
leton &  Brinker,  $371.64,  and  a  further  de- 
posit was  made  of  $473.  On  the  5th  of 
February  another  deposit  of  $214.84  was 
made,  making  the  amount  to  their  credit 
on  that  date  (after  deducting  an  Item  of 
Interest  due  the  bunk)  $],0iJ8. 39.  On  Jan- 
uary 31st  Mr.  Shackleton  died,  leaving  Mr. 
Brinker  surviving  partner.  The  three 
checks  were  received  by  appellee  from  the 
Union  Bank,  the  first  on  January  30th, 
the  second  on  February  1st,  the  third  on 
February  2d.  On  February  2d,  when  the 
check  of  January  2Sth  was  due,  and  the 
sight  check  was  presented,  there  was  not 
sufficient  money  to  pay  both,  and  neither 
was  paid,  but  the  checks  were  retained  by 
the  appellee.  On  the  5th  of  February, 
when  the  other  time  check  became  due, 
there  was  not  sufficient  money  to  pay  the 
three,  and  none  were  paid.  The  checks 
were  returned  to  the  Union  Bank,  and  the 
bank  notified  of  the  death  of  Mr.  Shackle- 
ton, but  with  no  statement  of  want  of 
money  to  meet  them.  It  hud  also  been 
ascertained  by  appellee  that  the  firm  of 
Shackleton  &  Brinker  was  insolvent,  but 
this  fact  was  not  communicated  to  the 
Union  Bank  at  the  time  of  the  return  of 
the  checks.  At  the  time  of  the  presenta- 
tion of  the  checks  appellee  held  a  note  of 
Shackleton  &  Brinker  for  $1,200  and  inter- 
est, that  matured  on  February  7th,  and 
on  that  date  the  money  of  Shackleton  & 
Brinker,  ($1.0.W.39,)  standing  to  their 
credit  in  the  bank,  was  applied  by  the  ap- 
pellee upon  the  note.  On  the  same  day 
appellant  and  his  attorney  presented  the 
checks  to  appellee,  and  demanded  pay- 
ment, which  was  refused;  and  on  the  ne.xt 
day,  February  8th,  Mr.  Brinker, by  a  writ- 
ten instrument,  assigned  to  appellant  all 
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the  moneyfl  of  Shackleton  &  Brlnker  in  ap- 
pellee bank.  The  aBslg^ment  was  pre- 
sented to  appellee,  payment  of  tbe  money 
demanded  and  refused,  and  suit  was  after- 
wards institated  npon  tbe  checks  by  ap> 
pellant,  resaltins:  in  a  JudKment  in  his 
fayor.  An  appeal  was  taken  to  this 
eonrt,  and  the  Judgment  reversed.  See 
Bank  r.  Boettcher,  5  Colo.  185,  where  this 
court  held — First,  that  "the  holder  or 
payee  of  the  check  cannot  in  bis  own  name 
maintain  an  action  against  tbe  drawee, 
unless  the  check  bad  been  accepted ; "  sec- 
ond, that, "to  warrant  tbe  inference  of  ac- 
ceptance from  conduct,  •  •  •  that  the 
circnniBtancea  must  clearly  indicate  such 
an  intention  on  the  part  of  the  drawee ; " 
tblrd,  that  "  mere  detention  does  not  con- 
stitute an  implied  acceptance,  and  a  con- 
ditlonal  acceptance  is  not  enforceable  nn- 
til  complete  fulfilment  of  the  condition.  * 
Tbe  opinion  of  the  court  closes  as  follows: 
"We  are  of  opinion  thatthe  judgmentcan- 
not  be  sustained  on  the  grcmnd  of  an  im- 
plied promise,  on  the  present  testimony, 
either  upon  the  authority  cited  or  upon 
principle.  As  further  testimony  alfectlng 
tbe  conduct  of  tbe  appellee  may  be  pro- 
duced npon  another  trial,  the  Judgment 
will  be  reyersed,  and  tbecause  remanded. " 
Three  or  four  years  afterwards,  tbe 
complaint  was  amended  by  adding  to 
each  of  the  original  statements  of  the 
cause  of  action  the  words,  "that  the  said 
defendant,  with  intent  to  accept  said 
checks  and  pay  the  same  out  of  the  mon- 
eys so  deposited,  detained  said  checks  un- 
til February  5,  A.  0.1878;"  and  a  flitb 
and  additional  count  or  statement  of  tbe 
cause  of  action  was  added,  in  which,  after 
■tating  the  facts  of  the  case  as  above,  it  is 
alleged,  in  effect,  that  Sbackleton  &  Brlnk- 
er were  millers,  and  purchased  large  quan- 
tities of  wheat  from  appellant  to  be  made 
Into  flour,  the  wheat  to  be  paid  for  from 
the  proceeds  of  the  flour,  and  that  they 
made  the  checks  against  such  proceeds; 
lliat  appellee  at  first.  Intending  to  pay  the 
checks,  kept  them  until  February  6th; 
that  appellee  owned  and  held  a  certain 
promissory  note  of  Sbackleton  &  Brlnker, 
which  was  about  to  mature;  thatShackle- 
ton  &  Brlnker,  and  also  Drinker,  were  In- 
solvent, which  fact  was  known  to  appel- 
lee, and  that  it  also  knew  appellant  was 
not  informed  of  the  tact ;  that  appellee, 
with  the  intention  of  applying  the  money 
In  its  posaesBlon  to  tbe  payment  of  the 
note  and  defraud  the  plaintiff,  detained 
the  checks  until  February  6th,  and  then 
returned  them,  with  directions  to  corre- 
spond with  Sbackleton  &  Brlnker,  with- 
out giving  any  information  in  regard  to 
the  iuHOlvency  of  the  firm,  or  the  existence 
of  tbc^romlssory  note;  that  the  moneys 
beld  by  appellee  were  tbe  proceeds  of  the 
wheat  sold  by  appellant  to  Sbackleton  & 
Brlnker,  and  were  deposited  for  the  pay- 
ment of  the  checks,  and  for  no  other  pur- 
pose; that  all  the  moneys,  by  reason  of 
the  premises,  were  in  equity  appropriated 
to  the  payment  of  tbe  checks,  and  were 
beld  by  tbe  bank  in  trust  for  that  purpose; 
praying  Judgment  for  tbe  sum  of  $1,863.36, 
with  interest,  "or,  if  it  shall  appear  the 
said  checks  are  not  accepted,  that  an  ac- 
count betaken  uf  the  moneys  In  tbe  bands 


ot  the  defendant  liable  for  the  payment  of 
tbe  sum,  and  for  a  decree  that  plaintiff  is 
entitled  in  equity  to  have  the  moneys,  to 
the  amount  of  the  checks,  to  be  applied  to 
the  payment  thereof. " 

The  appellee  moved  tbe  court  to  strike 
out  the  new  statement  or  count;  which 
motion  was  sustained,  and  the  clause 
stricken  out.  The  answer  to  the  remain- 
ing complaint  was  full  and  complete.  Trial 
was  had  to  a  Jury  upon  the  Issues  under 
the  pleadings,  tbe  facts  established,  la  tbe 
Judgment  of  the  court,  being  substantially 
the  same  as  upon  tbe  former  trial.  At  the 
close  of  the  testimony  tbe  court,  in  ac- 
cordance with  tbe  opinion  of  this  court, 
ordered  a  verdict  for  the  defendant,  (ap- 
pellee.) So  far  as  the  questions  presented 
on  this  appeal  were  involved  in  and  deter- 
mined upon  tbe  former  appeal,  that  case 
must  be  considered  as  conclusive  of  this. 
Tbe  questions  bad  not  previously  been  set- 
tled judicially  In  this  state;  tbe  decisions 
in  other  courts  were  conflicting ;  the  ques- 
tions were  carefully  considered ;  the  con- 
clusions reached  were  based  upon  the  de- 
cisions of  the  federal  courts  and  those  of 
several  important  commercial  states. 
Where  the  decisions,  especially  upon  tbe 
law  of  commercial  paper,  are  conflicting. 
It  may  be  considered  safe  to  adopt  the 
conclusions  of  tbe  federal  courts ;  and  it  is 
far  better  that  this  branch  of  tbe  law 
should  be  settled  definitely  than  that  It  be 
allowed  to  remain  in  a  fluctuating  and 
uncertain  condition. 

It  will  be  observed  by  the  language  need 
in  the  cnncludlng  paragraph  of  the  opin- 
ion that  the  cause  was  remanded  to  allow 
further  testimony  to  be  introduced  In  re- 
gard to  the  conduct  of  appellee  in  the 
premises.  After  an  unreasonable  delay  of 
three  or  four  years,  unexplained,  counsel 
applied  for  leave  to  amend  the  complaint, 
which  appears  to  have  been  granted, 
though  npon  what  grounds  we  are  not 
advised.  The  granting  of  leave  to  amend 
pleadings  being,  however,  under  our 
practice,  so  greatly  in  the  discretion  of 
the  court,  it  will  be  presumed  tbe  discre- 
tion was  properly  exercised.  The  addi- 
tions made  to  the  original  statements  of 
the  supposed  cause  of  action  may  be  con- 
sidered as  legitimate  amendments.  But 
the  question  presented  for  determination 
in  this  case  Is,  did  the  court  err  in  striking 
out  the  fifth  count  or  statement,  which 
purported  to  be  entirely  new?  It  is  con- 
tended in  argument  that  the  matter  set 
up  in  the  new  count  was  a  new,  separate, 
and  distinct  cause  of  action ;  that  It  could 
not  be  added  to  or  substituted  for  tbe 
other  cause  of  action,  at  this  stage  of  the 
proceeding,  under  our  system  of  practice. 
The  origluetl  cause  of  action  was  purely 
legal.  An  attempt  was  made  in  this 
connt  to  procure  purely  equitable  relief; 
but  whether  It  was  a  proper  amendment 
we  do  not  think  It  necessary  to  now  de- 
termine. True,  the  motion  to  strike  was 
based  upon  the  fact  that  it  was  not  an 
amendment,  but  a  new  and  different 
cause  of  action;  but  the  action  of  the 
court  was  not  necessarily  confined  to  the 
cause  assigned  In  the  motion.  If  it  was 
insufficient, did  not  contain  facts  snfiBclent 
to  constitute  a  cause  of  action,  was  lack- 
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iog  In  essential  allei^atlona,  the  court  wait 
warranted  In  disregarding  It.  In  It  tlio 
chancery  powers  of  the  court  were  In- 
roked,  and  It  was  asked  to  find  and  de- 
clare the  bank  to  be  a  trustee,  to  adminls- 
ter  a  specific  trust  tor  the  benefit  of  the 
appellant.  The  equitable  case  attempted 
to  be  made  by  this  count  falls  far  short 
tor  want  of  the  material  allegations  nec- 
essary to  constitute  tlie  appellee  a  trustee. 
Admitting  the  course  of  business  between 
appellant  and  Shackleton  &  Brinker  to 
bare  been  as  stated,  and  appellant  by  the 
course  of  trade  or  by  an  agreement  equita- 
bly entitled  to  the  proceeds  of  the  whea  t 
for  its  payment,  such  fact  could  not  affect 
appellee  unless  it  was  a  party  to  such  con- 
tract, or  at  least  had  kuowledgeof  it.  Ap- 
pellee could  only  be  made  liable  in  equity, 
as  trustee,  by  the  allegation  and  proof  of 
a  contract  creating  a  Inist  to  which  it 
was  a  party,  or  which,  after  due  notice  of 
its  trusteeship.  It  failed  to  repudiate.  3 
Pom.  Eq.  Jur.  §§  1237,1284;  Harrison  v. 
Wright,  100 Ind.  624;  Hopkinson  v.  Forster, 
L.  R.  19  Eq.  74;  Crevellng  v.  Bank.  46  N.J. 
Law,  255;  Chapman  v.  White,  6  N.  Y.  417; 
Itosenthal  v.  Bank,  17  Blatchf.  318. 

The  paragraph  stricken  outcoutained  no 
allegation  that  appellee  was  a  party  to 
any  such  contract,  or  eren  knew  of  such 
acoumeof  business,  or  the  arrangement  or 
equities  alleged  to  have  existed  between 
appellant  and  Shackieton  &  Brinker,  or 
knew  that  the  money  deposited  by  Shack- 
ieton &  Brinker  was  the  proceeds  of  Hour 
made  from  the  wheat  furnished  by  appel- 
lant. The  deposit  by  Shackieton  &  Brink- 
erwas  a  general  deposit  to  their  credit.  To 
constitute  it  a  trust  fund  for  the  purpose 
indicated,  it  should,  either  by  express 
agreement,  or  by  circumstances  indicative 
of  the  intent  to  make  it  such,  have  been 
given  the  character  of  a  special  deposit. 
"The  simple  deposit  of  money  on  n.vcoiint 
is  a  general  deposit,  and  transfers  the 
ownership  of  the  money  to  the  bank.  The 
ordinary  relation  existing  between  a  bank 
and  its  customer,  if  not  complicated  by 
any  further  transaction  than  that  of  the 
depositing  and  withdrawing  moneys  by 
the  customer  from  time  to  time,  is  simply 
that  of  debtor  and  creditor,  at  common 
law.  •  •  •  So  soon  as  the  money  has 
l»een  banded  over  to  the  bank,  and  the 
credit  given  to  the  payor,  it  Is  at  once  the 
proper  money  of  the  bank;  it  enters  into 
the  general  fund  and  capital,  and  is  undis- 
tingnishnbie  therefrom.  Thereafter  the 
depositor  has  only  a  debt  owing  him  from 
the  hank,— a  chose  in  action,— not  any 
specific  money,  or  a  right  to  any  specific 
mr.ney. "  2  Morse,  Bank,  §  568;  Marine 
Bank  v. Fulton  Bank. 2  Wall.  2.">2;  Thomp- 
son V.  KlggH,  5  Wall.  fi63;  Bank  v.  MiUnrd, 
10  Wall.  152;  .*:tna  Nat.  Bank  v.  Fourth 
Nat.  Bank.  46  N.  Y.  82;  Carr  v.  Bank,  107 
Mass.  45;  Dana  v.  Bank,  95  Mass.  445.  "A 
deposit  is  not  B])eclnl  unless  made  so  by 
agreement  or  directions  of  the  depositor, 
or  by  such  circumstances  as  beins:  Inclosed 
in  a  box,  or  other  matter  indicative  of  in- 
tent not  to  make  a  general  deposit,  or  un- 
less made  in  a  particular  capacity  which 
indicates  such  Intent."  2  Morse,  Bank,  § 
668/>;  Brahm  v.  Ad  kins,  77  111.  2(5.3;  Neely 
T,  Rood,  54  Mich.  134,  19  N.  W.  Hep.  920. 


It  is  the  more  common  practice  to  cbal* 
lenge  such  defects  by  demurrer,  bnt  legis- 
lative authority  to  do  so  by  motion  is  not 
wanting.  Section  60,  Civil  Code.  And, 
under  all  the  circumstances  at  this  case, 
we  do  not  feel  Justified  in  dlstnrbing  the 
action  of  the  court  below. 

It  has  already  been  found  by  this  court 
that  the  detention  of  the  checks  by  appelp 
lee  did  not  of  itself  amount  to  an  accept- 
ance. It  has  frequently  been  held,  both  in 
England  and  the  United  States,  that, 
without  an  acceptance  or  specific  promise 
to  pay,  there  was  no  privity  between  the 
payee  and  the  bank,  so  that  the  former 
could  maintain  a  suit  against  the  latter, 
and  thernle  Isthesamein  equity  as  atlaw. 
Foley  V.  Hill,  2  H.  L.  Cas.  28;  Crevellng 
V.  Bank,  supra;  Bank  v.  Millard,  supra; 
Attorney  General  v.  Insurance  Co.,  71  N. 
Y.  325;  Christmas  v.  Russell,  14  Wall.  84; 
Lunt  V.  Bank,  49  Barb.  227;  Loyd  v.  Mc- 
Caffrey, 46  Pa.  St.  410;  ^tna  Nat.  Bank 
v.  Fourth  Nat.  Bank,  supra.  We  advise 
that  the  Judgment  of  the  district  court  be 
aflSrmed. 

Richmond,  C,  concurs. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  of  the 
district  court  is  affirmed. 

Elliott,  J.,  (dissenting.)  Upon  the  sec- 
ond trial  of  th's  cause  at  nisi  prias  I  en- 
deavored to  follow  the  opinion  of  this 
court  reversing  the  first  Judgment,  as  re- 
ported in  5  Colo.  185.  It  is  a  familiar  rule 
that  on  this  appeal  such  former  opinion  Is 
to  be  regarded  as  the  law  governing  the 
case,  so  far  as  the  matters  Involved  in  the 
litigation  remain  unchange<l.  Lee  v. 
Stahl,  13  Colo.  174,  22  Pac.  Rep.  436.  If, 
on  this  appeal,  the  court  had  affirmed  the 
last  Judgment  of  the  district  court  simply 
upon  the  ground  of  following  "the  law  of 
the  case, "I  should  have  refrained  alto- 
gether from  partlclpntlne  in  the  decision* 
but  I  feel  constrained  to  dissent  from  a 
general  reafflrmance  of  the  doctrine  an- 
nounced, (Bank  v.  Boettcher,  5  Colo.,  su- 
pra.) because  the  same  appears  manifestly 
at  variance  with  the  decision  of  this  court 
in  Ijchow  V.  Simonton,  3  Colo.  346.  and 
contrary  to  sound  principles  and  the  bet- 
ter authorities  relating  to  the  obligation 
of  banks  to  pay  the  checks  of  their  depos- 
itors. The  opinion  in  Lehow  v.  Simon- 
ton  declares.  In  effect,  that,  where  two 
parties  enter  into  a  slmplecontract  for  the 
benefit  of  a  third,  the  third  party,  though 
a  Ktvanger  to  the  consideration,  may 
maintain  an  action  for  a  breach  of  such 
contrnnt,  notwithstanding  there  may  be 
want  of  privity  between  himself  and  the 
pronii8i>r.  As  the  arrangement  between 
a  bank  and  its  depositor  is  a  matter  of 
simple  contract,  the  Lehow-Simonton 
Case  would  seem  to  be  a  complete  answer 
to  the  objection  that  there  is  a  want  of 
privity  between  the  check-bolder  and  the 
bank,  as  stated  In  Bank  v.  Millard,  10 
Wall.  152.  But  I  must  not  be  understood 
as  conceding  that  there  is  a  want  of  privi- 
ty between  the  bank  and  bona  ttde  check- 
holders  upon  presentation  of  their  checks 
tor  payment  in  the  usual  course  of  busi> 
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Acconling  to  the  system  ol  modem 
baukinXi  when  a  general  deposit  Is  made, 
the  Implied,  If  not  the  express,  promise  by 
the  bank  to  the  depositor  is  that  the  bank 
will  pay  the  depositor's  checks,  in  sums 
to  suit  his  convenience,  in  the  order  of 
their  presentation,  to  the  extent  of  the  de- 
posit; and  this  promise  is  held  out  to  the 
community  as  an  inducement  to  patron- 
age and  public  confidence,  for  the  benefit 
of  all  who  have  occasion  to  receive  the 
checks  of  the  depositor  in  the  usual  course 
of  business.  Hence  when  a  bank,  having 
sufficient  funds  of  a  depositor  to  pay  his 
checks,  refuses  to  make  such  payment  up- 
on proper  presentation,  it  would  seem 
that  the  check-holder  must  have  a  right 
of  action  directly  against  the  bank  for  the 
violation  of  the  promise  madeforhis  bene- 
fit. The  reasons  in  support  of  this  view 
are  numerous  and  most  convincing.  I 
shall  not  undertake  to  elaborate  tliem, 
preferring,  under  the  circumstances  in 
which  this  opinion  is  prepared,  to  quote 
from  standard  authorities  and  cite  leading 
judicial  decisions  in  support  of  the  view 
announced  In  this  opinion. 

In  Daniel  on  Negotiable  Instruments 
(volume  2,  p.  653  et  soq.)  we  find  the  fol- 
lowing: "The  objection  to  the  check-hold- 
er's suing  the  bank,  on  the  ground  that 
there  is  no  privity  between  hlni  and  the 
bank,  seems  to  us  utterly  untenable.  It  Is 
true  there  is  no  privity  before  the  present- 
ment of  the  check,  but  by  that  very  act 
they  are  broughtln  privity,  and  the  check- 
holder's  right  to  sue  the  bank  completed. 
The  sole  motive  often,  if  not  generally,  in- 
ducing the  depositor  to  place  his  funds  in 
bank,  is  the  desire  to  have  them  in  safety, 
where  they  may  be  checked  on  at  conven- 
ience. The  bank  receives  its  reward  in  the 
use  of  the  money,  and  in  the  business  at- 
tracted in  checking  it  out:  and  it  is  the 
universal  understanding  between  banks 
and  depositors,  arising  from  the  customs 
of  trade,  that  the  check  of  the  latter  is  to 
be  paid  upon  presentment.  The  United 
States  supreme  court  so  declares  In  a  re- 
cent opinion,  though  as  yet  it  has  not  fol- 
lowed that  declaration  to  its  logical  se- 
quence. The  drawer  of  the  check  makes 
the  deposit,  and  draws  tbeclieck  with  this 
understanding.  The  bank  receives  the 
money  with  the  like  understanding,  and 
so  the  holder  receives  tlie  check  ;  and  the 
mutual  understanding  of  the  parties,  al- 
though they  have  not  Individually  con- 
certed together,  creates  an  implied  privity, 
and  coraiiletes  the  contract  between  them. 
•  *  *  As  an  acceptance  of  a  bill  may  be 
Implied,  so  may  the  acceptance  of  a  check; 
and,  as  a  |>n>mise  to  accept  will  operate 
as  an  acceptance  to  the  holder  who  takes 
a  bill  on  the  faith  thereof,  so  should  it  be 
as  to  a  check.  Now,  by  the  very  act  of 
drawing  a  check,  the  drawer  communi- 
cates to  the  payee  the  fact  that  the  bank 
holds  that  amount  to  his  credit  which  it 
has  agreeti  to  pay  on  his  check.  By  res 
ceiving  the  deposit,  the  bank  has  implied- 
ly BO  agreed ;  and  the  holder  receiving  the 
check  in  reliance  on  tills  condition  of  things 
should  be  sustained,  provided  the  drawer 
has  not  deceived  him  by  drawing  without 
funds  to  meet  the  check,  *  *  •  It  is  no 
answer  to  these  views  to  say  that  tlie 


holder  of  a  bill  cannot  sue  the  drawee  nn< 
less  it  be  accepted.  The  drawee  of  a  bill 
does  not  receive  money  to  be  paid  out  on 
cbtvks.  And  the  distinction  between  the 
bank  or  banker  on  whom  the  check  is 
drawn  and  the  ordinary  drawee  of  a  bill 
is  the  very  gist  of  the  distinction  between 
the  rightH  of  the  holders  of  the  different 
instruments. " 

In  Morse  on  Banks  and  Banking  (3d  Ed. 
§493  et  seq.)  the  learne<l  author  says: 
"The  most  numerous  body  of  decisions 
sustuias  the  view  that  a  check  is  neither 
a  legal  or  an  equitable  assignment  as  be- 
tween drawer  and  payee,  nor  a  sufficient 
foundation  for  any  action  by  the  holder 
against  the  bank.  *  *  *  Another  class 
of  cases  affirm  that  a  check  is  an  assign- 
ment as  between  drawer  and  payee, 
*  •  •  and  that,  upon  presentment,  the 
bank  is  brought  into  privity  witli  the 
holder,  and  is  liable  to  him  for  improper 
refusal  to  pay.  •  •  •  Upon  this  side  we 
find  a  goodly  array  of  authorities,  and  all 
the  advanced,  clear,  independent  thought 
and  reasoning.  •  •  »  The  plain  com- 
mon sense  of  the  holder's  rights  would 
seem  to  be  •  •  *  thut,  as  between  the 
bunk  and  the  holder,  presentment  for  pay- 
ment works  a  transfer  of  the  fund.  If  the 
unincumbered  fun<ls  in  Its  possession  are 
sufficient,  and  this  fact  is  within  the 
knowledge  attainable  by  the  bank  with 
reasonable  diligence,  it  is  the  duty  of  the 
bank  to  pay  the  check.  It  is  bad  faith  on 
its  part,  or  negligence,  not  to  do  it,  and 
the  check-holder  is  directly  injured  by  Its 
wrongful  conduct.  What  more  does  tlie 
law  require  as  the  basis  for  a  right  of  ac- 
tion? ♦  •  •  Legal  analogies  are  plenty 
and  forcible.  B.  writes:  'I  promise  to 
pay  D.  or  order  flOO  on  demand.'  I),  or- 
ders the  money  paid  to  H.  It  Is  perfectly 
clear  that  H.  can  sue  B.  if  he  refuses  to 
pay  according  to  his  promise.  B.  has  in 
fact  promised  to  pay  H.,  for  be  engaged 
to  pay  to  whomsoever  D.  should  order, 
and  H.  is  D.'h  order.  Now.  a  bank  receiv-- 
log  $100  on  general  depositlmpliedly  prom- 
ises (by  the  universal  understanding  of 
trade,  as  ascertained  in  innumerable  and 
unbroken  decisions)  to  pay  that  money  to 
the  depositor,  or  such  persons,  and  in 
such  amounts,  as  he  may  order.  Where, 
tjien,  is  the  difference  between  the  position 
of  the  holder  of  a  check  and  the  Indorsee 
of  a  note?  The  amount  is  fixed  in  the 
note  from  the  start.  In  the  check,  how- 
ever, B.  only  says  you  must  not  go  be- 
yond your  deposit,  but  you  may  fill  in  the 
check  for  a  less  amount  if  you  wish,  and  I 
will  pay  it.  That  is  a  promise  to  pay  the 
amountof  a  properly  drawn  check,  just  as 
trulj'  as  a  note  is  a  promise  to'  pay  the 
amount  named  in  it.  As  soon  as  the 
check  is  drawn  and  presented,  the  promise 
takes  effect  on  the  definite  amount.  The 
only  otlier difference  is  that  one  promise  Is 
in  writing,  and  the  other  verbal  or  tacit; 
but  tills  can  make  no  substantial  differ- 
once,  except  as  opening  the  door  to  the 
fraud  of  a  depositor  who  draws  more  than 
one  check  against  the  same  money;  and 
this  can  never  affect  the  bank,  as  Its  prom- 
ise and  duty  are  onl.v  to  pay  checks  as 
they  are  presented.  It  is  a  general  rule  of 
law  that,  if  a  promise  is  made  by  B.  to  D. 
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tor  the  benefit  of  H.,  the  latter  can  sue  B. 
for  the  breach.  From  this  principle  also 
results,  as  a  corollary,  the  right  of  a  check- 
holder  to  sue  the  bank.  Suppose  the 
drawer  falls  after  the  bank's  refusal  to 
pay  the  holder,  and  he  loses  half  the 
amount  of  it,  or  suppose,  after  refusal,  the 
drawer  checks  out  the  money  himself,  and 
absconds,  or  is  found  to  be  utterly  worth- 
less; thebolderloBCB  the  whole  value  of  the 
check  by  reason  of  conduct  on  the  part  of 
the  bank  which  all  the  cases  agree  in  con- 
demning as  wrongful  and  contrary  to  its 
duty.  What  must  we  think  of  a  system  of 
law  that  claims  as  one  of  its  fundamental 
maxims,  'Wherever  there  is  a  right  there 
is  a  remedy,'  and  proclaims  that  for  every 
Injury  the  law  will  give  redress,  and  yet 
denies  the  right  of  the  check-holder  to  sue 
the  drawee?  We  hope  that  It  will  not  be 
many  years  before  It  will  cease  to  be  pos- 
sible to  find  this  blut  on  the  common  law. 
No  amount  of  deciding  in  the  United 
States  supreme  court,  nor  in  any  other 
chamber  of  wisdom,  can  make  the  unjust 
just;  and  as  surely  as  the  Dred  Scott  de- 
cision is  dead,  so  surely  will  the  decision 
in  National  Bank  of  the  Republic  v.  Mil- 
lard die  with  the  judges  who  rendered  it." 
See  notes  and  cases  cited  by  the  author  in 
connection  with  the  foregoing. 

In  Story  on  Promissory  Notes  (section 
489)  the  eminent  author  says:  "Checks 
have  many  resemblances  to  bills  of  ex- 
change, and  are.  In  many  respects,  governed 
by  the  same  rules  and  principles  as  the 
latter.  But  nullum  simile  est  Idem;  and 
their  nature,  obligation,  and  character 
are  in  some  respects  different  from  those 
of  common  bills  of  exchange.  The 
circumstances  in  which  they  principally 
differ  from  bills  of  exchange,  or  at  least 
from  bills  of  exchange  in  ordinary  use  and 
circulation,  are:  (1)  They  are  always 
drawn  on  a  bank  or  on  bankers,  and  are 
payable  Immediately  on  presentment, 
without  any  days  of  grace.  (2)  They  re- 
quire no  acceptance,  as  distinct  from 
prompt  payment.  (3)  The.y  are  always 
supposed  to  be  drawn  upon  a  previous  de- 
posit of  funds,  and  are  an  absolute  ap- 
propriation of  so  much  money  in  the 
hands  of  the  bank  or  bankers  to  theholder 
of  the  check." 

Mr.  Justice  Shahswood  of  the  supreme 
court  of  Pennsylvania,  in  his  notes  to 
Byles  on  Bills,  (pages  21,  22,)says:  "Abill 
of  exchange  is  not  an  equitable  assign- 
ment or  appropriation,  but  the  cases  treat 
a  check  on  a  banker  as  such  ;  and  If  the 
holder  is  &  holder  for  value,  os  to  whom 
the  drawer  cannot  revoke  rightfully  the 
power  which  he  holds,  coupled  with  an  in- 
terest, why  should  not  the  banker,  upon 
distinct  claim  and  notice,  be  held  bound 
by  the  equity?" 

The  views  of  the  text-writers  as  above 
stated  are  based  upon  strong  and  well- 
reaeoned  opinions  from  the  highest  courts 
of  several  states,  squarely  and  emphatic- 
ally declaring  the  liability  of  banks  and 
bankers  to  the  bona  fide  check-holders  of 
their  depositors.  Munn  v.Burch,  27)  III.  35; 
Roberts  v.  Austin,  26  Iowa,  323;  Lester  v. 
Given,  8  Bush.  357;  and  Fogarties  v.  Bank, 
12  Rich.  Law,  518,— are  leading  cases  upon 
the  question.    Other  decisions,  tending  in 


the  same  direction,  are  referred  to  In  the 
notes  to  Daniel's  and  Morse's  works,  supra. 
It  is  not  my  purpose  on  this  occasion  to  at- 
tempt a  citation  and  analysis  of  the  many 
aatborities  bearing  upon  this  question. 
From  the  weight  and  strength  of  the  au- 
thorities already  quoted,  it  will  readily  bo 
perceived  why  I  cannot  approve  the  doc- 
trine that  banks  and  bankers  may  wrong- 
fully refuse  to  pay  their  depositors'  checks 
without  incurring  any  liability  to  bona 
Ode  check-holders.  Hence  I  regret  that 
certain  portions  of  the  opinion  prepared 
by  Mr.  Commissioner  Reed  should  have 
been  promulgated  without  a  thorough  re- 
examination of  the  question.  It  seems  to 
me  exceedingly  unfortunate  that  the  opin- 
ions of  this  court  should  be  arrayed  on 
the  wrong  side  of  such  an  important  ques- 
tion of  commercial  law.  It  is  most  desir- 
able that  upon  this  question,  as  upon  oth- 
ers, our  decisions  should  be  ranked  with 
those  of  "advanced,  clear,  independent 
thought  and  reasoning. " 


Wasatch  Min.  Co.  v.  Crescent  Mi.v.  Co. 
{Supreme  Court  of  Utah.    July  12,  1890.) 

CONSTBDCTION  OF  CONTKACT— JUDOMENT — EVI- 
DENCE. 

1.  Plaintiff,  while  in  litigation  in  regard  to  a 
mining  claim,  sold  the  same  to  defendant,  which 
gave  a  mortg^e  for  the  price,  agreeing  to  pay  at  the 
end  of  a  year,  but,  if  the  litigation  was  not  then  de- 
termined, to  pay  the  money  into  court  on  a  rec- 
ognized order,  to  be  paid  to  plaintiff  if  it  were 
finally  successful,  and  to  be  returned  to  defend- 
ant if  not.  The  litigation  was  still  i>ending at  the 
end  of  the  year.  Held,  defendant  was  bound  to 
pay  the  money  into  court,  and  cannot  excuse  a 
failure  to  do  so  on  the  ground  that  plaintiff  failed 
to  procure  the  order  therefor,  and  is  liable  for 
Interest  from  the  time  it  should  have  paid. 

2.  Defendant  claims  that  plaintiff,  by  mis- 
take or  fraud,  failed  to  convey  the  most  valuable 
of  the  ground  bargained  for,  and  that  plaintiS 
cannot  foreclose  the  mortgage  until  further  con- 
veyances are  made  To  support  this  claim  it  of- 
fers a  decree  in  a  suit  bt  ought  by  it  against  plain- 
tiff for  a  reformation  of  the  deed,  which  decree 
was  in  its  favor,  and  vested  in  it  the  title  to  the 
property  left  out.  Held,  such  decree  is  evidence 
only  on  the  theory  of  res  adjudlcata,  and  as  such 
it  shows  that  defendant  has  got  all  it  bargained 
for,  and  the  defense  fails. 

Appeal  from  third  district  court ;  T.  J. 
Andekbon,  Judge. 

Baskin  &  Van  Home  and  John  M.  Zane, 
for  appellant.  IV.  U.  Dickson  and  J.  O. 
Sutherland,  for  respondent. 

Blackburn,  J.  This  suit  is  brought  to 
foreclose  a  mortgage  made  by  appellant 
to  respondent.  Respondent  and  Jennings 
were  in  litigation  about  certain  mining 
claims,  in  reference  to  the  ownership  there- 
of, and  appellant  wished  to  buy  the  prop- 
erty in  controversy  of  the  respondent;  and 
a  bargain  was  made  with  it  for  the  sale 
of  the  property  for  a  large  sum  of  money, 
and  appellant  gave  a  mortgage  to  secure 
the  payment  of  the  money,  and  went 
into  possesHion.  It  was  stipulated  in  the 
mortgage  deed  that  the  money  was  to  be 
paid  within  one  year  from  the  date  there- 
of, but,  if  the  litigation  for  the  ownership 
of  the  property  was  not  ended  within  that 
time,  the  mortgagor  was  to  pay  the  money 
Into  court  on  a  recognized  order  thereof. 
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■where  the  litigation  was  itending.  to  b« 
paid  at  the  end  of  Bald  litigation  to  the 
respondent,  it  It  should  be  successful,  but 
If  not  It  was  to  be  returned  to  appel- 
lant. At  the  end  of  the  year  the  litiga- 
tion was  still  undetermined,  and  no 
order  was  made  by  the  court  for  the  pay- 
ment of  the  money  into  court,  nor  any 
steps  taken  by  either  the  respondont  or 
appellant  to  have  such  order  made;  nor 
did  the  appellant  offer  to  pay  the  money, 
or  notify  the  respondent  that  it  was  ready 
and  willing  to  pay  said  money  into  court 
If  such  order  was  made.  After  the  expira- 
tion of  the  year  the  respondent  brought 
thiH  suit  to  foreclose  the  mortgage.  The 
appellant  answered  the  complaint,  and  set 
np  as  a  defense  that  it  was  not  in  default, 
because  the  respondent  had  not  procured 
the  order  to  be  made  to  pay  into  court 
the  money,  and  further,  that  the  respond- 
ent had  fraudulently  left  out  of  the  deed 
made  to  ai)pellant,  of  the  property  sold,  a 
part,  and  the  most  valuable  part,  of  the 
same,  so  that  the  appellant  did  not  get 
in  the  deed  the  projierty  bargained  lor, 
and  therefore  It  ought  not  to  pay  the 
mortgage  until  the  full  property  was 
ctonveycd.  Also  the  record  shows  that  ap- 
pellant commenced  a  suit  against  respond- 
ent to  compel  it  to  reform  said  deed,  and 
convey  to  the  appellant  the  territory  left 
out  of  it. 

The  court  below  decreed  in  favor  of  ap 
pellant,  and  that  the  title  to  the  property 
left  out  of  the  deed  be  absolutely  vested  In 
appellant.  The  respondent  appealed  to 
this  court,  and  the  decree  was  affirmed. 
19  Pac.  Rep.  198.  Thereupon  the  respond- 
ent appealed  to  the  supreme  court  of  the 
United  States,  which  appeal  is  still  pend- 
ing, but  gave  no  aapemedetis  bond.  In 
the  case  now  before  the  court,  the  district 
court  decreed  the  foreclosure  of  the  mort- 
gage for  the  amount  thereof,  and  the  in- 
terest accruing  thereon  since  the  same  be- 
came due,  and  an  attorney's  fee  of  f  1,000, 
and  that  the  mortgaged  property  be  sold 
as  in  such  decree  provided,  and  that  out 
ot  the  proceeds  thereon  the  mortgage 
debt,  with  the  interest,  be  paid  into  court 
in  the  case  still  pending  between  the  re- 
spondent ajid  Jennings,  and  the  attorney's 
fee  ind  cost  be  paid  to  the  respondents; 
and  from  this  decree  this  appeal  is  taken. 

The  appellant  contends  this  decree  is 
wrong,  and  ought  to  be  reversed,  because 
(] )  it  was  not  in  default  in  not  paying 
the  money  into  court  as  the  mortgage 
stipulated;  tor  it  was  not  a  party  to 
the  puit,  and  could  not  volunteer,  and 
procure  an  order  to  be  made.  But  it 
could  have  gone,  as  was  its  duty,  to 
the  respondent,  and  offered  to  pay  the 
money  into  court,  and  the  respondent 
coald,  and  no  doubt  would,  have  pro- 
cured the  order:  and,  If  it  did  not,  then 
the  failure  of  appellant  to  pay  the  money 
into  court  would  not  have  put  it  in  de- 
fault. We  do  not  think  the  decree  should 
be  reversed  on  this  account. 

(2)  The  appellant  contends  that  tne  re- 
spondent, either  by  mistake  or  fraud,  failed 
to  convey  in  the  deed  made  for  the  mining 
claims  purchased,  for  the  purchase  money 
for  which  the  mortgage  was  given, 
the  most  valuable   of   the  ground  bar- 


gained for,  and  therefore  the  considera-f 
tionforthe  mortgage  has  failed  in  part, 
and  that  the  respondent  is  not  entitled  to 
have  its  mortgage  foreclosed  until  the  title 
to  that  ground  is  conveyed  to  the  appel- 
lant, and  that  this  is  fully  proved  by  the 
decree  in  tlie  case  of  the  appellant  against 
the  respondent.  This  decree  is  the  only 
evidence  in  the  record  of  the  fraud  or  mis- 
take claimed  in  the  deed,  and  is  compe- 
tent evidence  only  on  the  theory  that  it 
Is  res  adljudicata,  between  the  parties. 
The  decree  vests  this  ground  in  the  ap- 
pellant as  against  the  respondent;  and,  If 
it  Is  res  adjudicata  as  against  the  respond- 
ent, although  appealed  from,  it  is  also 
against  the  appellant,  and  it  has  gotten 
all  it  contends  for,  and  cannot  complain. 
Again,  if  this  decree  is  confirmed,  it  has 
the  property;  and,  if  the  appellant  finally 
fails,  In  that  case  it  is  an  adjudication  that 
it  got  in  the  deed  all  it  bargained  lor, 
and  it  must  pay  off  themortcrnge.  It  also 
went  into  the  possession  of  the  ground  left 
out  of  the  deed,  and  has  profitably  worked 
It  ever  since.  So  we  cannot  see  that  it  has 
ground  of  complaint  on  this  account. 

(3)  Another  contention  of  the  appellant 
Is  that  the  decree  allowed  interest  on  the 
mortgage,  because — First,  the  mortgage 
does  not  provide  for  interest,  and  the 
money,  if  it  had  been  deposited  In  court  as 
provided  for  In  the  mortgage,  would  not 
have  drawn  Interest,  and  the  contingency 
bad  not  yet  happened  that  entitled  the 
respondent  to  have  the  money;  and. 
second,  the  appellant  was  not  in  default 
In  not  depositing  the  money,  because  the 
respondent  did  not  procure  the  order  re- 
quired for  the  deposit  of  the  money.  This 
third  reason  we  have  already,  in  this 
opinion,  considered.  At  common  law,  no 
interest  was  allowed  in  debts  overdue,  un- 
less there  was  an  express  or  Implied  con- 
tract to  pay  interest.  Madison  Co.  v. 
Bartlett,  1  Scam.  70.  It  was  the  duty  of 
the  appel  ant  to  pay  the  money  into  court 
according  to  the  provisions  of  the  mort- 
gage, and  it  was  not  its  concern  whether 
the  money  would  draw  Interest  or  not; 
and,  again,  it  bad  the  use  of  the  money 
wrongfully,  and  ought  not  to  object  to 
paying  interest  on  it.  This  mortgage 
does  not  provide  for  the  payment  of  in- 
terest, but  It  fixes  the  time  when  the 
money  is  to  be  paid.  This  ruleof  the  com- 
mon law  does  not  obtain  In  America,  and 
interest  is  allowed  on  debts  overdue  even 
if  there  is  no  statute  providing  for  inter- 
eat.  Wood  V.  Kobbina,  11  Mass.  504.  And 
the  question  has  been  settled  In  this  terri- 
tory in  favor  of  the  allowance  of  interest 
on  debts  overdue.  Oodbe  v.  Young,  1 
Utah,  55.  15  Wall.  562. 

We  think,  therefore,  Interest  was  prop- 
erly allowed  on  the  indebtedness  from  the 
time  it  was  the  duty  of  the  appellant  to 
deposit  the  money  in  court.  But  we 
think  the  decree,  under  the  circumstances 
of  this  case,  should  have  allowed  the  ap- 
pellant a  reasonable  time  in  which  to  pay 
the  money,  say  30  days,  before  the  prop- 
erty was  ordered  to  be  advertised  for  sale. 
Also,  the  decree  ought  to  have  provided 
that  the  money  be  paid  into  court  in  this 
case,  instead  of  the  case  of  the  respond- 
ent against  Jennings,  until  an  order  should 
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be  obtained  In  that  catte  for  the  deposit  o( 
the  money.  The  decree  of  the  coart  below 
abouldbemodlfied  in  accordance  with  these 
views,  and  the  respondent  should  pay  the 
costs  ol  this  court. 

Hendbbson,  J.,  concurs. 


Trrritobv  v.  Ah  Liu. 
(Supreme  Cmirt  of  Washingtoru    Feb.  28, 1890.) 

COSSTITCTIONAI,  LAW — OPICM  SmOEIXO. 

Laws  Wash.  T.  1883,  p.  30,  (amendatory 
of  Code  Wash.  T.  1881,  c.  149,  i  2078,)  providing 
that  "any  person  or  persons  who  shall  smoke  or 
inhale  opium  ♦  •  •  shall  be  deemed  guilty  of 
a  misdemeanor, "  is  not  unconstitutional  as  being 
In  violation  of  the  inalienable  rights  of  individu- 
als to  life,  liberty,  and  pursuit  of  happiness. 
Scott  and  Stiles,  JJ.  ,  dissenting. 

Appeal  from  district  court,  King  county. 
Humes  <&  .4ii</reivs,f<>rappellant.  Strat- 
too  &  Feiiton,  for  the  Territory. 

Du.NUAR,  J.  The  defendant  was  Indicted 
at  the  August  term  of  the  district  court 
for  King  county  for  the  crime  of  smoking 
opium  as  follows,  to-wlt,  (omitting  the 
formal  partof  the  Indictment:)  "The  said 
Ah  Llro,  on  the  J7th  day  of  September,  A. 
D.  1889,  in  the  county  of  King,  in  the  dis- 
trict aforesaid,  then  and  there  being,  did 
then  and  there,  willfully  and  unlawfully. 
Smoke  opium,  by  then  and  there  burning 
said  opium,  and  inhaling  the  fumes  there- 
of through  an  instrument  commonly 
Icnown  as  an  'opium  pipe.'contrary  to  the 
form  of  the  statute,  "i  etc.  To  this  indict- 
ment the  defendant  interposed  a  demurrer 
specifying  several  grounds,  but  the  one  re- 
lied upon  by  defendant,  and  the  one  to  be 
considered  here.  Is  that  the  statute  upon 
which  the  indictment  is  based  Is  unconsti- 
tutional, as  being  in  violation  of  the  in 
alienable  rights  to  life,  liberty,  and  pur- 
suit of  happiness,  and  that  it  involves  a 
deprivation  of  liberty  and  property, 
through  a  limitation  upon  the  means  and 
ways  of  enjoyment,  without  due  process 
of  lavtr. 

Thp  duty  of  passing  upon  the  constitu- 
tionality of  a  law  should  be  approached 
by  the  court  with  the  utmost  caution, 
and  demands  the  most  solemn,  thoughtful, 
and  painstaking  consideration,  and  in 
view  of  the  consequences  to  society  from 
the  annulling  ol  laws  made  by  the  repre- 
sentatives of  the  i)eople,  and  presumed  to 
have  been  enacted  In  response  to  the  ex- 
press <lewlre  of  the  people,  It  becomes  the 
gravest  question  with  which  courts  have 
to  deal ;  and  we  believe  It  has  been  the 
uniform  conviction  of  the  courts  that  they 
ought  not,  and  cannot.  In  justice  to  a  co- 
ordinate department  of  the  state  govern- 
ment, declare  a  law  to  be  void  without  a 
strong  and  earnest  conviction,  divested  of 
all  reasonable  dcmbt,  of  Its  invalidity.  The 
following  quotation  from  an  opinion  ren- 
dered by  Chief  Justice  Mausiiai.i.  in  the 
case  of  Fletcher  v.  Peck,  6  Cranch,  87,  com- 
mends Itself  to  our  approbatlcm  as  resting 
opon  sound  principles  of  propriety  and 
right.     Said    the   judge:    "The   question 

*The  statute  is  given  in  the  dissenting  opinion. 


whether  a  law  be  void  tor  its  repugnancy 
to  the  constitution  is  at  all  times  a  ques- 
tion of  much  delicacy,  which  ought  sel- 
dom, if  ever,  to  be  decided  in  the  affirma- 
tive in  a  doubtful  case.  The  court,  when 
impelled  by  a  duty  to  render  such  a  judg- 
ment, would  be  unworthy  of  its  station 
could  it  be  unmindful  of  thesolemn  obliga- 
tions which  that  station  Imposes.  But  it 
is  not  on  slight  Implication  and  vaguecon- 
jecture  that  the  legislature  is  to  be  pro- 
nounced to  have  transcended  its  powers, 
and  its  acts  to  be  considered  as  void. " 

The  organic  act  extends  the  power  of  the 
territorial  legislature  to  ail  rightful  sub- 
jects of  legislation;  and,  when  once  we 
concede  the  rightfulness  of  the  subject,  the 
extent  and  character  of  the  legislation  on 
that  subject  cannot  be  called  In  question 
by  the  court.  It  has  a  right  to  take  a 
comprehensive  view  in  determining  the  ne- 
cessity of  the  law,  and  the  character  of  the 
purpose  to  be  accomplished  by  It.  This  is 
the  especial  (unction  of  the  legislature, 
and.  In  the  investigation  of  legislative 
power,  courts  have  nothing  to  do  with 
questions  of  policy  or  expediency ;  for,  as 
a  learned  author  says:  "The  constitution 
has  created  the  legislative  and  the  judi- 
cial departments, — the  one  to  make  the 
law,  the  other  to  construe  and  administer 
it.  It  may  be  mischievous  In  Its  effects, 
burdensome  upon  the  people,  conflict  with 
our  conceptions  of  natural  right,  abstract 
justice,  or  pure  morality,  and  of  doubtful 
propriety.  In  numerous  respects,  and  yet 
we  would  not  be  justified  to  hold  that  it 
was  not  within  the  scope  of  legislative  au- 
thority (or  such  reason ;  and,  has  as  been 
well  said  by  Mr.  Cooley  in  his  work  on 
Constitutional  Limitations,  it  must  be  ev- 
ident to  any  one  that  the  power  to  de- 
clare a  legislative  enactment  void  is  one 
which  the  Judge,  conscious  of  the  fallibili- 
ty of  human  judgment,  will  shrink  from 
exercising  in  any  case  where  he  can  consci- 
entiously, and  with  due  regard  to  duty 
and  official  oath,  decline  the  responsibili- 
ty. Pagel92.  The  legislative  and  judicial 
are  co-ordinate  departmentsol  the  govern- 
ment, of  equal  dignity.  Kach  is  alike  su- 
preme in  the  exercise  of  its  proper  functions, 
and  cannot,  directly  or  indirectly,  whlleafit- 
Ingwlthln  the  limit  of  itsauthorlty.  tiesub- 
jected  to  the  control  or  supervision  of  the 
other  without  an  unwarrantable  assump- 
tion by  that  other  power  which  by  the 
constitution  Is  not  conferred  upon  it."  Of 
course,  we  do  not  pretend  to  argue  that  it 
is  a  responsibility  which  can  at  all  times 
be  obviated  or  avoided;  but  we  insist 
that  it  must  always  l>e  done  with  great 
caution,  and  circumspection.  Indeed,  so 
weighty  have  the  courts  felt  this  responsi- 
bility that  many  courts  have  adopted  a 
rule  that  they  will  not  decide  a  legislative 
act  to  beunconstitutional  by araajorityof 
a  bare  quorum  of  the  judges  only.  Many 
courts  have  field  that,  before  it  can  be 
pronounced  unconstitutional,  some  par- 
ticular prohibition  must  be  pointed  out. 
In  the  case  of  Bertholf  v.  O'Reilly,  74  N.  Y. 
fill.  Justice  Andrews,  in  rendering  the 
opinion  of  the  court,  says:  "The  question 
whether  the  act  under  consideration  Is  a 
valid  exercise  of  legislative  power  Is  to  be 
determined  solely  by  reference  to  constitu- 
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tional  UmltatlonB  and  prohibitions.  Tbe 
leglalutlve  power  has  no  other  limitation. 
If  an  act  can  stand  when  brought  to  the 
test  of  the  constltntion,  the  question  of  Its 
Talldityisatanend;  and  neither  the  execu- 
tive nor  Indiclal department  of  tbe  govern- 
ment can  refuse  to  recognlce  or  enforce  it. 
The  theory  that  laws  may  be  declared 
void  when  deemed  to  be  opposed  to  nata> 
ral  Instlce  and  equity,  although  they  do 
not  violate  any  conotitntlonat  provision, 
has  some  support  In  the  dicta  of  learned 
fudges,  but  has  not  been  approved,  so  far 
as  we  know,  by  any  authoritative  adjudi- 
cation, and  is  repudiated  by  numerous 
authorities.  •  •  •  No  law  can  be  pro- 
nounced invalid  for  the  reason,  simply, 
that  it  violates  our  notions  of  justice,  is 
oppressive  and  unfair  in  its  operation,  or 
because,  in  the  opinion  of  some  or  all  of  the 
citizens  of  the  state,  It  la  not  Justified  by 
public  necessity,  or  designed  to  promote 
the  public  welfare."  The  remedy  for  unjust 
or  unwise  legislation,  not  obnoxious  to 
constitutional  objections.  Is  to  be  found 
In  a  change  by  the  people  of  their  repre- 
sentatives according  to  the  methods  pro- 
vided by  the  constitution.  Again,  in  Peo- 
ple V.  West,  106  N.  T.  293,  12  N.  E.  Rep. 
610,  the  court  says:  "The  power  of  the 
legislature  to  define  and  declare  public 
offenses  Is  unlimited,  except  In  so  far  as  it 
Is  restrained  by  constitutional  provisions 
and  guaranties.  A  legislative  act  Is  pre- 
sumptively valid ;  and  whoever  questions 
Its  validity  must  be  able  to  point  to  some 
limitation  or  restriction,  or  to  some  guar- 
anty ^tn  the  constitution  of  tbe  state  or  the 
United  States,  which  it  violates,  before  its 
operation  can  be  stayed  or  the  court  be 
called  upon  to  pronounce  it  void.  •  •  • 
The  unnecessary  multiplication  of  mere 
statutory  offenses  Is  undoubtedly  an  evil, 
and  the  general  Interests  are  best  promot- 
ed by  allowing  the  largest  practicable  lib- 
erty of  individual  action;  but,  neverthe- 
less, the  justice  and  wisdom  of  penal  legis- 
lation, and  Its  extent.wlthin  constitution- 
al limits.  Is  a  matter  resting  in  the  Judg- 
ment of  the  legislative  branch  of  the  gov- 
ernment, with  which  courts  caunot  inter- 
fere." 

Whether  or  notthe  main  current  of  decis- 
ions flows  in  the  pxact  direction  taken  by 
the  court  in  the  New  York  cases,  we  are 
satisfied  that  the  doctrine  Is  well  estab- 
lished that  the  power  of  the  legislature 
cannot  be  restrained  by  tbe  courts  upon 
considerations  of  policy  or  supposed  nat- 
ural equity.  Were  this  power,  however, 
given  to  the  courts,  the  law, Instead  of  be- 
ing administered  and  decided  upon  uni- 
form principles,  would  be  decided  accord- 
ing to  the  particular  bent  or  inclination  of 
mind  of  the  ruling  judge.  What  would 
appeal  to  one  judge  as  natural  equity 
would  not  be  so  received  by  another;  and 
tbe  different  Vews  of  what  constitutes  a 
natural  equity  would  only  be  equaled  In 
number  by  the  number  of  judges  on  the 
bench,  each  Jndge following  his  own  Ideas 
of  abstract  right,  not  limited  to  any  well- 
defined  path  of  Investigation,  but  con- 
trolled and  impelled  only  by  his  personal 
Ideas  of  what  ought  or  ought  not  to  be 
allowed  in  a  particular  case, — pointed  in 
no  defini  tedtreetlon,  but  drifting  aimlessly. 


like  mariners  at  sea  under  a  clouded  sky, 
with  neither  compass  nor  log.    "  Of  lata 

5 ears.  It  has  been  much  tbe  fashion,"  say* 
udge  Bkll  in  Com.  v.  Mc Williams,  11  Pa. 
St. U, 70, "to  Impeach  tbe  action  ofthe  leg- 
islative bodies  as  unconstitutional  when 
tt  happens  not  to  accord  with  a  party's  no- 
tion of  propriety  and  abstract  right.  "But, 
says  the  court  in  Davis  v.  State,  8  Lea, 
878,  "whether  a  statute  Is 'contrary  to  the 
genius  of  a  free  people '  Is  a  question  for 
the  legislature,  and  not  the  judge.  It  can- 
not be  annulled  upon  supposed  natural 
equity,  the  inherent  rights  of  freemen,  or 
any  general  and  vague  interpretation  ol 
a  provision  of  the  constitution  beyond  Its 
plain  and  obvious  Import. "  The  judiciary 
could  not  set  aside  a  law,  free  from  con- 
flict with  the  constitution,  because  it 
seemed  unjust.  It  could  only  Interfere  by 
overstepping  the  limits  of  its  sphere,  by 
appropriating  to  Itself  a  power  beyond 
its  province,  and  by  setting  an  example 
which  other  organs  of  the  government 
might  notbeslow  to  follow.  It  is  its  pecnl- 
iarduty  to  keep  the  first  lines  of  the  const!- 
tutlon  clear,  and  not  to  stretch  Its  power 
in  order  to  correct  legislative  or  execntlv* 
abuses.  Every  branch  of  the  government, 
the  judicial  Included,  does  Injustice  tor 
which  there  Is  no  remedy,  because  every- 
thing human  Is  Imperfect.  The  leglslatlv* 
power  "may  be  unwisely  exercised  or 
abused,  yet  It  Is  a  power  intrusted  by  the 
constitution  to  the  legislature,  which, 
while  exercised  within  the  scope  of  tbe 
grant,  is  subject  alone  to  their  discretion; 
with  which  the  judicial  tribunals  have  no 
right  to  Interfere  because,  In  their  judg- 
ment, the  action  of  the  legislature  is  con- 
trary to  the  principles  of  natural  Justice." 
Williams  T.  Cammack,  27  Miss.  209. 

In  the  case  at  bar,  no  sp<>clal  constitu- 
tional limitation  or  inhibition  is  pointed 
out  with  which  the  law  In  question  Is  in 
conflict ;  but  It  Is  contended  by  the  defense 
that  the  right  of  liberty,  and  pursuit  of 
happiness.  Is  violated  by  the  prohibition 
of  any  act  which  does  not  Involve  direct 
and  Immmedlate  injury  to  another.  CJonn- 
sel  for  appellant  says  In  his  brief  that  the 
parent  may  be  compelled  to  send  the  child 
to  school  so  many  months  In  the  year; 
the  state  may  prescribe  bis  studies,  and 
may  tax  the  people  to  the  verge  of  bank- 
ruptcy to  mould  the  Infant's  mind  to  their 
liking;  but  this  right,  he  urges,  is  on  the 
ground  that  the  child  is  the  ward  of  the 
state,  and  that  such  jurisdiction  ceases 
when  It  becomes  of  age.  It  Is  difficult  to 
see  bow  tbe  question  of  Inalienable  rights 
can  be  affected  by  age,  when  tbe  law  pre- 
scribes the  age  at  which  tbe  ward  arrives 
at  his  majority,  and  tbe  time  at  which  the 
Inalienable  rights  attach.  Doubtless  th* 
true  theory  on  which  compulsory  educa- 
tion is  sustained  is  that  the  state  has  an 
interest  In  the  intellectual  condition  of 
each  of  Its  citizens,  recognizing  the  fact 
that  society  is  but  an  aggregation  of  Indi- 
viduals, and  that  tbe  moral  or  Intellectnal 
plane  of  society  Is  elevated  or  degraded  la 
proportion  to  tbe  plane  occupied  by  its  in- 
dividual members,  and  that  the  education 
Is  not  compelled  for  tbe  benefit  of  tbe  child 
during  Its  minority,  or  for  Its  exclusive 
benefit  after  its  majority.    Tbe  state  has 
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on  nndlsputed  right  to,  and  does,  provide 
gymnasium  attacbments  to  its  achools, 
and  prescribes  caliatlienlc  exercises  for  the 
muscular  development  of  school  children. 
The  object  to  be  attained  is  not  lor  the  ex- 
clusive benefit  of  the  child.  The  state  has 
an  Interest  in  tho  health  of  Its  citizens,  and 
has  a  right  to  see  to  It  that  its  citizens  are 
self-supporting.  It  is  burdened  with  tax- 
ation to  build  and  maintain  jails  and  pen- 
itentiaries for  the  safe-keeping  of  its  crim- 
inals, and  to  protect  its  law-abiding  sub- 
]ect8  from  their  ravages.  It  is  taxed  to 
maintain  insane  asylums  tor  the  safe- 
keeping and  care  of  those  who  become  in- 
sane through  vicious  habits  or  otherwise. 
It  Is  compelled  to  maintain  hospitals  for 
its  sick,  and  poor-houses  for  the  indigent 
and  lielpless;  and  surely  It  ought  to  have 
no  small  Interest  in,  and  no  small  control 
over,  the  moral,  mental,  and  physical  con- 
dition of  itscltizena.  If  thestateconcludes 
that  a  given  habit  is  detrimental  to  either 
the  moral,  mental,  or  physical  well-being 
of  one  of  itscltlzens,  to  such  an  extent  that 
it  Is  liable  to  become  a  burden  upon  soci- 
ety, it  has  an  undoubted  right  to  restrain 
the  citizen  from  the  commission  of  that  act ; 
and  fair  and  equitable  consideration  of 
the  rights  of  other  citizens  make  it  not 
only  its  right,  but  its  duty,  to  restrain 
him.  If  a  man  willfully  cuts  oft  bis  hand, 
or  malms  himself  in  such  a  way  that  be  is 
liable  to  become  a  public  charge,  no  one 
will  doubt  the  right  of  the  state  to  pun- 
ish him ;  and  if  he  smokes  opium,  thereby 
destroying  his  Intellect,  and  shattering  his 
nerves,  it  is  difficult  to  see  whyallmlta- 
tioQ  of  power  should  be  imposed  upon  the 
state  in  such  a  case.  But  It  is  urged  by 
the  defense  that  a  moderate  use  of  opium, 
or  that  the  moderate  use  of  an  opium  pipe, 
is  not  deleterious,  and  consequently  can- 
not be  prohibited.  We  answer  that  this  is 
a  question  of  fact,  which  can  only  be  in- 
quired into  by  the  legislature.  Smoking 
opium  Is  a  recognized  evil  In  this  country. 
It  is  a  matter  of  general  information  that 
it  is  an  insidious  and  dangerous  vice,  a 
loathsome,  disgusting,  and  degrading 
habit,  that  is  becoming  dangerously  com- 
mon with  the  youth  of  the  country,  and 
that  Its  usual  concomitants  are  Imbecility, 
pauperism,  and  crime.  It  has  been  regard- 
ed as  a  proper  subject  of  legislation  in 
every  western  state;  and  it  is  admitted  by 
counsel  in  defense.  In  the  argument  of  this 
case,  that  the  statute  In  relation  to  the 
jnppresslon  of  joints  kept  for  the  purpose 
of  smoking  opium  was  constitutional 
and  right. 

Granted  that  this  ia  a  proper  subject  tor 
tegistative  enactment  and  control,  no 
limit  can  be  placed  on  the  legislative  dis- 
cretion. It  is  for  the  legislature  to  place 
on  foot  the  inquiry  em  to  Joat  in  what  de- 
gree the  use  Is  injurious,  to  collate  all  the 
mformation,  and  to  make  all  the  needful 
and  necessary  calculations.  These  are 
questtons  of  fact,  with  which  the  court 
cannot  deal.  Theconstltutionality  of  laws 
ia  not  thus  to  be  determined. 

Some  criticism  has  been  madeon  the  fact 
that  the  atatute  did  not  declare  in  Its 
title  thepnrpose  for  which  It  was  enacted. 
This  is  not  necessary  for  the  validity  of  a 
penal  statute,  and  does  not  aBect  the  con* 


Btitationalltyof  Itaproyisiona.  People  r. 
West,  106  N.T.  297, 12  N.  E.  Rep-  610. 

It  is  common  to  indulge  in  a  great  deal 
of  loose  talk  about  natural  rights  and 
liberties,  as  If  these  were  terms  of  well- 
defined  and  unchangeable  meaning.  Ther* 
Is  no  such  thing  as  an  absolute  orunquaU- 
fled  right  or  liberty  guarantied  to  any  mem- 
ber of  society.  Natural  rights  and  liber- 
tlee  of  a  subject  are  relative  expressions, 
and  have  relative  or  changeable  meanings. 
What  would  be  a  right  of  liberty  in  one 
state  of  society  would  be  an  undue  license 
In  another.  The  natural  rights  of  the  sub- 
ject, or  his  rightful  exercise  of  liberty  in 
the  pursuit  of  happiness,  depends  largely 
upon  the  amount  of  protection  which  he 
receives  from  the  government.  Govern- 
ments, in  their  earlier  existence,  afforded 
but  little  protection  to  their  subjects. 
Consequently  the  subject  had  a  right  to 
pursue  bis  happiness  without  much  re- 
gard to  the  rights  of  the  government. 
The  reciprocal  relations  were  not  large. 
He  yielded  up  but  little,  and  received  but 
little.  If  he  was  strong  enough  to  bullet 
successfully  with  the  world,  all  well  and 
good.  If  not,  he  must  live  on  the  charity 
ot  individuals,  or  die,  neglected,  on  the 
highway.  But  now  all  civilized  govern- 
ments make  provisions  for  their  unforta- 
nates,  and  progress  in  this  direction  baa 
been  wonderful  even  since  noted  sages  like 
Blackstone  lectured  upon  the  inalienable 
rights  of  man.  Not  only  Is  the  protection 
of  individual  property  becoming  more  se- 
cure, but  the  vicious  are  restrained  and 
controlled,  and  the  indigent  and  unfor- 
tunate are  maintained,  at  the  expense  of 
the  government,  in  comfort  and  decency ; 
and  the  natural  liberties  and  rights  of  the 
subject  must  yield  up  something  to  each  one 
of  these  burdens  which  advancing  civiliza- 
tion Is  imposing  upon  the  state.  It  is  not 
an  encroachment  upon  the  time-honored 
rights  of  the  Individual,  but  it  is  simply 
an  adjustment  of  the  relative  rights  and 
responsibilities  incident  to  the  changing 
condition  of  society. 

Our  conclusion  la  that  the  law  in  quea- 
tion  involves  no  Inalienable  right.  It  may 
be  radical,  injudicious,  and  wrong;  but, 
as  we  have  before  indicated,  these  are 
questions  solely  tor  legislative  investiga- 
tion and  discretion,  and,  aa  has  been  said 
by  Judge  Story :  "Judges  should  regard  it 
as  their  duty  to  interpret  laws,  and  not 
to  wander  off  Into  speculations  upon  their 
policy. "  The  judgmentot  the  court  below 
is  affirmed. 

Xnorbm,  C.  J.,  and  Hott,  J.,  concur. 

Scott,  J.,  {dlaaentlag.)  I  cannot  agree 
with  the  decision  rendered  in  this  ease. 
That  part  ot  the  act  upon  which  the  in- 
dictment ia  founded  is,  in  my  opinion, 
void.  It  is  aa  follows:  "Any  person  or 
persons  who  shall  smoke  or  inhale  opium 
*  *  *  shall  be  deemed  guilty  of  a  mla- 
demeanor, "  etc.  Seas,  Laws  1883,  p.  30.  It 
is  amendatory  ot  section  2073  ot  chapter 
149  ot  the  Code  ot  1881.  The  chapter  is  en- 
titled, "Smoking  and  Inhaling  Opiam.* 
and  apparently  was  mainly  intended  to 
prohibit  the  keeping  of  resorts  for  the 
smoking  ot  opium,  and  to  this  extent  was 
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a  legitimate  exercise  of  police  powers. 
The  purpose  lor  which  the  amendment 
was  adopted  Is  not  declared  either  la  the 
entitling,  or  in  the  body  of  the  act,  and 
cannoteaeilybe  arrived  at.  The  acts  pro- 
hibited thei-ein  have  no  reference  to  the 
keeping  of  a  resort.  The  only  other  legis- 
lation wc  have  found  upon  this  Bubjet^t  Is 
contained  in  the  act  approved  November 
6, 1877,  which  amends  section  13  of  an  act 
approved  November  12,  1875,  entitled  "An 
act  defining  nuisances  and  securing  reme- 
dies. "  The  chapter  in  the  Code  does  not 
refer  in  any  way  to  this  act.  All  these 
laws  wore  passed  by  our  various  legis- 
latures while  we  -were  under  a  territorial 
form  of  government. 

The  offense  charged  In  this  case  cannot 
be  held  to  be  a  nuisance,  for  It  relates 
purely  to  the  private  action  or  conduct  uf 
the  individual,  and  must  not  be  confound- 
ed with  those  acts  which  directly  affect 
the  public.  It  is  thought  that  the  act  in 
<lue8tion  Is  so/ ;8'e/]erfe;  that  there  Is  none 
other  of  a  similar  nature  in  force  i»  this 
country,  or  one  that  has  ever  been  sus- 
tained by  the  courts  since  we  became  an 
independent  nation,  although  there  may 
be  occasional  instances  somewhat  close- 
ly ftllled  to  It.  Legislation,  however,  has 
ordinarily  been  confined  to  those  cases 
■where  the  act  of  the  person  directly  and 
clearly  affected  the  public  In  some  manner. 
But  here  a  single  Inhalation  of  opium, 
even  by  a  person  In  the  seclusion  of  his 
own  house,  away  from  the  sight,  and 
without  the  knowledge  of  any  other  per- 
son, constitutes  a  criminal  oftense  under 
thlsstatute;  and  this  regardless  of  the  act- 
ual effect  of  thepartlcuiar  act  upon  the  in- 
dividual, whether  beneficial  or  injurious. 
It  is  urged  that  there  could  be  no  convic- 
tion in  such  a  cose,  lor  the  want  of  proof. 
Bat  the  difficulty  or  Impossibility  of  con- 
Tlction  could  not  affect  the  criminality  of 
the  act ;  also,  the  evidence  ;night  some- 
times be  furnislied  by  the  admission  or 
confession  of  the  guilty  party,  if  in  no 
other  way.  It  is  admitted  that  this  law 
can  only  be  sustained  upon  some  one  or 
more  of  thefollowingg-rounds,  vi%. :  That 
smoking  or  inhaling  opium  injures  the 
health  of  the  individual,  and  in  this  way 
weakens  the  state ;  that  it  tends  to  the  In- 
crease of  pauperism  ;  that  It  destroys  the 
moral  sentiment,  and  leads  to  the  commis- 
sion of  crime.  In  other  words,  that  It  has 
an  injurious  effect  upon  the  individual, 
and  con8equentl,v  results  indirectly  In  an 
injury  to  the  community.  And  it  Is 
claimed  that  we  must  presume  that  the 
legislature  had  some  one  or  more  of  these 
objects  In  view  In  enacting  the  law,  al- 
though there  is  nothing  upon  the  face  of 
the  act  to  indicate  the  legislative  inten- 
tion. This  Is  going  to  a  very  great  and 
dangerous  extent  to  sustain  legislation  in 
this  most  important  branch  of  our  social 
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In  the  case  of  People  v.  West,  106  K.  Y. 
293, 12  N.  E.  Rep.  610,  In  rendering  Its  opin- 
ion, the  court  said:  "It  is  not  necessary 
to  the  validity  of  a  penal  statute  that  the 
legislature  should  declare  on  the  face  of 
the  statute  the  policy  or  purpose  for 
which  It  was  enacted."  The  statement 
was  apparently  not  necessary  In  the  de- 


cision of  that  case;  and  it  Is  a  noticeable 
fact,  in  this  connection,  that  In  all  the 
cases  cited  the  purposes  of  the  acts  were 
declared  either  in  the  entitling  or  In  the 
body  thereof,  and  wore  placed  upon  some 
one  of  the  grounds  mentioned,  as  affecting 
the  health  or  safety  of  the  public.  The  act 
in  question,  in  People  v.  West,  was  en- 
titled "An  act  to  prevent  deception  in  the 
sale  of  dairy  products,  and  to  preserve  the 
public  health."  In  the  case  of  Bertholf  v. 
O'Reilly,  74  N.  Y.  509,  which  involved  the 
validity  of  an  act  making  the  owner  of 
real  estate,  whereon  he  permitted  intoxi- 
cating liquors  to  be  sold,  liable  to  dam- 
ages for  injuries  resulting  to  Individuals 
drinking  it,  the  act  declared  its  purposes 
to  be  "the  suppression  of  Intemperance, 
pauperism,  and  crime."  In  Slaughter- 
House  Cases,  16  Wall.  36,  involving  an  act 
granting  to  a  corporation  the  exclusive 
right  to  maintain  slaughter-houses  with- 
in the  limits  of  a  certain  prescribed  dis- 
trict, and  prohibiting  all  other  persons 
from  building,  keeping,  or  having  such 
houses  therein,  the  act  was  entitled  "An 
act  to  protect  the  public  health."  There 
may  be  no  good  rea«on  for  requiring  the 
purpose  of  the  law  to  be  stated  upon  its 
face  in  those  cases  wherein  the  injurious 
effect  of  the  act  prohibited  thereby  is  dem- 
onstrated by  tlie  act  itself,  like  the  cut- 
ting off  of  the  hand;  but  there  is  a  sub- 
stantial difference  between  such  a  case 
and  those  cases  wherein  the  result  of  the 
act,  as  to  its  being  harmful,  is  doubtful  or 
not  apparent,  and  perhaps,  occasionally, 
having  an  opposlteeffectinthesame  ordif- 
ferent  individuals.  In  such  cases,  at  least, 
the  object  or  purpose  should  be  expressed. 
In  all  the  cases  above  cited, the  prohibited 
act  directly  affected  and  concerned  the 
public,  not  simply  through  any  primary 
effect  upon  the  particular  person,  and 
therefore  do  not  apply  with  much  force  to 
the  present  case.  Section  1924  of  the  or- 
ganic act  would  seem  to  require  that  the 
object  of  the  law  should  have  been  more 
fully  expressed  in  the  title,  although  It 
may  be  doubtful  as  to  whether  it  is  with- 
in the  reason  there  given.  The  object 
must  have  been  to  serve  some  public  pur- 
pose in  one  of  the  ways  mentioned  if  it  is 
valid,  not  merely  to  prevent  the  smoking 
of  opium.  That  W£is  only  the  means  by 
which  the  final  end  or  object  was  to  be 
attained.  See  Hariand  v.  Territory,  3 
Wash.  T.  145.1  There  Is  no  good  reason 
why  the  legislature  should  not  fairly  de- 
clare the  object  or  purpose  of  all  such 
laws  limiting  the  personal  conduct  of  the 
citizen,  at  least  where  the  direct  or  pri- 
mary effect  Is  upon  himself  only ;  and  there 
are  many  good  reasons  why  it  should  be 
required.  Unless  the  legislature  has,  as  it 
is  claimed  it  does  have,  the  absolute,  un- 
controlled right  to  determine  that  the  ef- 
fect of  any  personal  act  It  chooses  to  pro- 
hibit Is  injurious  to  the  particular  citizen, 
— and  this  Is  untenable,— then  the  author- 
ity cited,  stating  that  it  is  not  necessary 
to  declare  the  purpose  of  the  act  upon  its 
face,  (People  v.  West,)  is  not  applicable 
here,  as  an  entirely  different  case  is  pre- 
sented.   Limiting  the  scope  of  the  act  to 
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coBeo  where  injury  results  would  not  mere- 
ly be  declaring  its  purpose,  bat  would  be 
BO  tramlng  the  act  as  to  keep  witbln  the 
ICKlslatlve  province;  for,  clearly,  where 
there  is  no  resulting  injury,  there  is  no 
right  to  restrain,  if  laws  restraining  the 
personal  conduct  can  be  sustained  at  all 
where  the  act  forbidden  does  not  affect 
the  public  except  through  injury  to  the 
particular  Individual,  and  thereby,  possi- 
bly, injuring  the  community  in  some  one 
of  the  ways  specified.  Certainly,  any  idea 
of  carrying  such  laws  to  a  great  extent 
would  be  calculated  for  an  advanced  pub- 
lic sentiment.  However,  If  the  act  in  ques- 
tion declared  that  no  man  should  willfully 
Injure  himself  by  smoking  or  inhallog  opi- 
um, thereby  limiting  its  scope  to  such 
oases  where  Injury  resulted,  there  would 
be  strong,  and  I  think  valid,  reasons  for 
sustaining  it,  upon  some  one  or  more  of 
the  grounds  mentioned.  Every  act  of  the 
Ir.dlvldual  which  has  a  direct  tendency  to 
render  him  unfit  to  periorm  the  duties  he 
owes  to  society  is  a  rightful  subject  of  leg- 
islation. The  principle  is  a  Just  and  legal 
one.'  A  man  has  no  right  to  do  that 
which  will  render  himself  an  imbecile  or  a 
pauper.  Society  has  an  Interest  in  the 
promotion  and  preservation  of  the  bodily, 
mental,  and  moral  health  of  each  individ- 
ual citizen ;  and  laws  tending  to  such  re- 
suits  should  be  upheld  in  all  reasonable 
ways.  But  because  it  is  true  that  person- 
al acts  are  rightful  subjects  of  legislation 
to  the  extent  where  they  clearly  Interfere 
with  the  reciprocal  rights  of  others,  and 
their  control  is  generally  recognized  as  be- 
ing within  the  police  powers  of  the  state, 
•r  because  they  may  be  a  rightful  subject 
of  legislation  to  that  further  extent,  where 
they  merely  result  in  injury  to  the  individ- 
nal,  and  thus  less  directly  to  the  state, 
which,  however,  has  not  as  yet  been  very 
generally.  If  at  all,  recognized  heretofore 
In  this  nation,  it  cannot  be  that  every  self- 
regarding  act  of  the  person  which  the  leg- 
islature may  choose  to  prohibit  upon  the 
ground  that  it  is  injurious  to  the  individ- 
ual, and  thereby  to  the  state,  must  be  al- 
lowed to  stand  unquestioned  through  the 
courts,  or  that  the  courts  have  no  duty 
to  perform  in  the  premises,  as  to  deter- 
mining whether  the  legislature  has  exceed- 
ed the  limit  of  its  legitimate  powers  under 
the  constitution,  unless  a  particular,  spe- 
cific constitutional  pro  vision  can  be  shown 
which  has  been  violated. 

It  is  the  one  great  principle  of  our  form 
of  government,  expressed  throughout  that 
Boul-lnBpirlngdocument,our  national  con- 
stitution, that  the  Individual  right  of  self- 
control  is  not  to  be  limited,  only  to  that  ex- 
tent which  is  necesBary  to  promote  the  gen- 
eral welfare;  and  these  arc  not  only  ques- 
tions of  natural  right  but  of  coDBtltutlonal 
right  as  well.  It  ia  none  the  less  a  consti- 
tutional guaranty  because  general  In  its 
nature,  or  implied  in  the  bill  of  rights,  or 
beca  use  each  particular  act  wherein  the  will 
of  the  citizen  should  not  be  interfered  with 
Is  not  pointedly  and  specifically  guaran- 
tied. Sneh  particularity  would  be  Impos- 
sible. When  one  becomes  a  member  of  so- 
ciety, be  necessarily  parts  with  some 
rights  or  privileges  which  as  an  individ- 
ual, not  affected  by  his  relations  to  others, 


be  might  retidn.  A  body  politic  is  a  social 
compact  by  which  the  whole  people  cove- 
nant with  each  citizen,  and  each  citizen 
with  the  whole  people,  that  all  shall  b« 
governed  by  certain  laws  fur  the  common 
good.  This  does  not  confer  power  upon 
the  whole  people  to  control  rights  which 
are  purely  ana  exclusively  private;  but  it 
does  authorize  the  establishing  of  laws  re- 
quiring each  citizen  to  so  conduct  himself, 
and  so  use  his  own  property,  as  not  un- 
necessarily to  injure  another.  This  is  the 
very  essence  of  government.  See  Munn  v. 
niinois,  94  U.  S.  114. 

It  la  contended  here  that  the  legislature, 
being  the  sole  and  absolute  judge  of  the 
effect  upon  the  individual  of  the  act  for- 
bidden, has  decided  every  act  of  smoking 
or  inhaiijig  opium  to  be  injurious  to  the 
person  so  doing,  no  matter  how  long  or 
how  short  the  duration,  or  how  great  or 
how  small  the  quantity,  or  under  what 
conditions  or  circumstances  the  same 
might  have  been  used,  and  that  there  is 
no  right  of  appe{d  to  the  courts  in  this 
particular.  Such  a  construction  of  the 
law  makes  the  legislature  the  sole  Judge 
of  the  constitutionality  of  its  own  acts  of 
this  character.  There  must  be  a  right  of 
review  or  control,  to  some  extent,  in  the 
courts.  Each  citizen  is  entitled  to  the 
protection  of  all  the  branches  of  the  gov- 
ernment. A  declaration  by  the  legislature 
as  to  what  the  law  shall  be  is  not  neces- 
sarily a  conclusion  reached  by  the  state. 
The  legislature  is  not  the  state,  although 
a  very  Important  or  essential  part  of  it. 
The  power  to  protect  the  rights  of  the  cit- 
izen from  the  wrongful  effect  of  such  legls- 
lation  Is  peculiarly  adapted  to,  and  with- 
in the  province  of,  the  judicial  branch  of 
the  government,  and  can  be  exercised  in 
one  of  two  ways.  Either  the  scope  of  such 
legislation  should  be  limited  to  those  In- 
stances where  Injury  results  as  a  matter 
of  tact,  and  resorting  to  a  trial  In  court 
to  prove  that  fact  in  each  individual  in- 
stance; or  if  this  would  render  an  enforce- 
ment of  the  law  impracticable,  and  a  few 
must  suffer  for  tiie  public  good  by  being 
prevented  from  regulating  their  own  per- 
sonal conduct  In  some  matters  beneficial 
or  not  harmful  to  them.  In  order  that  an- 
other class  may  be  prevented  from  like  ac- 
tions, which  to  such  persons  would  be 
harmful,  then  by  recognizing  a  discretion- 
ary power  in  the  legislature  to  prohibit 
such  acts  entirely,  and  at  the  same  time 
recognizing  the  duty  of  the  courts  to  cor- 
rect abuses  thereof  when  the  act  prohib- 
ited should  have  no  real  relation  or  tend- 
ency to  produce  any  of  the  results  sought 
to  be  avoided.  To  declare  any  private 
act  or  omission  of  the  citizen  to  be  crime, 
which  does  not  result  in  any  Injury  to  the 
person,  and  could  not  possibly  affect  so- 
ciety under  any  other  possible  view  except 
the  last  one,  would  be  an  unwarranted 
infringement  of  individual  rights,  and 
therefore  unconstitutional.  Individual 
desires  are  too  sacred  to  be  rnthlessiy  vlo> 
la  ted  where  only  acts  are  involved  which 
purely  appertain  to  the  person,  and  which 
do  not  clearly  result  In  an  injury  to  society, 
unless,  possibly,  thus  rendered  necessary  in 
order  to  prevent  others  from  like  actions, 
which  to  them  are  injurious. 
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A  greatprinclple  Is  In  rolled  In  thlscbaiw 
BCter  of  l^slatton.  Suppose  the  legisla- 
tare  bad  (orbtdden  tbe  ase  of  opium  in  any 
manner.  It  tbe  nnquallfled  right  to  pro- 
hibit its  use  In  one  way  exists,  this  carries 
with  it  the  right  toprobibitltsnseentlrely. 
Bubstltate  any  other  snbstance,  wheth- 
er commonly  used  as  medicine,  food,  or 
drink,  and  still  such  a  statute  must  be  up- 
held, if  the  courts  have  no  right  of  review. 
It  Is  no  answer  to  say  that  the  legislature 
would  do  nothing  unreasonable.  No  man 
knows  as  to  this.  The  question  Is,  has  it 
the  arbitrary  power  and  right?  Neither 
is  it  a  sufflclent  answer  to  say  that  an 
appeal  may  be  had  tu  a  subsequent  legis- 
lature for  redress;  that  where  such  laws 
are  wrongfully  passed  the  remedy  must 
be  sought  in  this  way;  and  that  un- 
til  another  legislature  is  convened,  tbe 
citizen  must  tamely  submit  to,  and 
obey,  tbe  restrictions  and  commands  of 
every  conceivable  law  relating  to  his 
personal  condact  that,  through  some  pos- 
sible legislative  caprice  or  inadvertence, 
might  find  Its  way  npon  the  statute- 
books,  before  the  question  could  be  again 
scbmltted  to  another  legislature,  and  its 
constitatlonallty  again  be  tried  by  It,  as 
tbat  is  virtually  what  the  question  would 
be.  If  it  tended  to  promote  the  public 
welfare  in  any  of  the  ways  specified,  It 
would  be  constitutional ;  and,  if  it  did  not 
do  so,  it  would  then  be  unconstitutional 
and  void.  And  under  such  a  view  the  leg- 
islature must  decide  this. 

Because  the  right  to  a  trial  in  the  courts 
as  to  the  fact  of  Injury  resulting  from  the 
act  In  the  partlcluar  case  would  compli- 
cate matters,  and  render  it  difRcnlt  to  con- 
vict, affords  no  reason  for  taking  away  o- 
denylng  the  right,  unless  its  effect  would 
be  to  practically  nullify  the  law ;  and  not 
even  in  that  case  unless  there  is  some  oth- 
er safeguard  that  must  be  held  sufficient 
under  the  circomstances,  such  as  limiting 
tbe  action  of  the  legislature  to  those  mat- 
ters wher^n  tbe  injurious  effects  of  the 
probibited  act  would  be  dearly  apparent 
In  tbe  great  majority  of  cases.  It  is  bet- 
ter tbat  there  should  be  difHculties  in  the 
way  of  conviction,  rather  than  that  the 
citizen  should  be  arbitrarily  and  needless- 
ly deprived  of  his  right  to  regulate  his 
own  pnrsonal  conduct  in  matters  that 
purely  appertain  to  himself,  or  that  his  con> 
stltunonal  guaranty  of  life,  liberty,  and 
the  pursuit  of  happiness  should  be  vio- 
lated. Laws  that  are  enacted  in  respoDse 
to  a  general  public  sentiment  are  easily 
capable  of  enforcement:  and  otherwise.  In 
a  representative  form  of  government, 
where  the  will  of  the  majority  is  supposed 
to  control,  laws  which  do  not  receive  the 
popular  support  ought  not  to  have  been 
enacted,  and  under  such  circumstances  not 
as  great  barm  results  if  they  should  practi- 
cally fall  in  their  execution,  and  become 
dead  letters  upon  the  statute-books. 

Whichever  view  is  taken  of  the  duty  of 
thecourts  in  the  premlpes— whether  to  hold 
such  laws  must  be  limited  to  instances 
where  Injury  results  to  the  particular  per- 
son, or  otherwise — the  act  in  question 
should  be  held  void.  It  Is  altogether  too 
sweeping  in  itstenns.  I  make  no  question 
bat  that  the  habit  of  smoking  opium  may 
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be  repulsive  and  degrading;  that  its  effect 
would  be  to  shatterthencrves,  and  destroy 
the  intellect;  and  that  it  may  tend  to  thein- 
crease  of  pauperism  and  crime.  But  tberels 
avast  difference  between  tbe  commission  of 
a  single  act  and  a  confirmed  habit.  There 
is  a  distinction  to  be  recognized  between 
the  use  and  abuse  of  any  article  or  snb- 
stance. It  is  also  a  well-known  fact  tbat 
opium,  in  its  different  forms,  is  frequently 
administered  as  a  medicine,  and  with  ben- 
eficial results;  and,  while  it  may  not  be 
customary  to  administer  it  by  way  of  in- 
halation, yet  the  legislature  should  not 
arbitrarily  prevent  Its  use  In  such  a  man- 
ner. If  this  act  must  be  held  valid,  it  is 
hard  to  conceive  of  any  legislative  action 
affecting  tbe  personal  conduct  or  priv- 
ileges of  the  Individual  citizen  that  must 
not  be  upheld.  We  have  been  cited  to  no 
law,  which  has  been  sustained,  that  goes 
to  the  extent  that  this  one  does.  It  has 
no  reference  to  the  manufacture  or  sale  of 
the  substance.  It  Is  not  based  upon  Sny 
pernicious  example  that  the  commission 
of  the  act  might  be  to  others.  The  pro- 
hibited act  cannot  affect  the  public  in  any 
way  except  through  the  primary  personal 
injury  to  the  individual,  if  it  occasions 
him  any  injury.  It  looks  like  a  new  and 
extreme  step,  under  our  government,  in 
the  field  of  legislation.  If  It  really  wan 
passed  for  any  of  the  purposes  upon  which 
tbat  character  of  legislation  can  be  sus- 
tained, it  at  all.  An  act  somewhat  simi- 
lar to  it  was  held  void  In  Re  Ab  Jow,  29 
Fed.  Rep.  181. 

In  former  times,  laws  were  sometimes 
passed  llmitinglndivldual conduct  In  ways 
that  are  now  considered  ridiculous,  sach 
as  regarding  the  nnmber  of  courses  per- 
missible at  dinner, tbe  lengtb  of  pikes  that 
might  be  worn  on  the  shoes,  etc.  Bat 
these  were  founded  on  the  piqne  or  whims 
of  an  exacting  and  tyrannical  aristocracy 
rather  than  on  reason,  or.  as  in  tbe  case 
of  tbe  Connecticut  Blue  Laws,  upon  views 
of  propriety  or  religion  that  do  not  now 
cfbtain  with  anything  like  the  former  de- 
gree of  strictness.  Judge  Cooley,  In  his  ad- 
mirable work  on  Constitutional  Limit- 
ations, at  page  885,  says:  "In  former 
times,  sumptuary  laws  were  sometimes 
passed,  and  they  were  even  deemed  essential 
in  republics  to  restrain  the  luxury  so  fatal 
to  that  species  of  government.  But  tbe 
Ideas  which  suggested  such  laws  are  now 
exploded,  utterly,  and  no  one  wonld  seri- 
ously attempt  to  justify  them  In  the  pres- 
ent age.  The  right  of  every  man  to  do 
what  he  will  with  his  own, not  Interfering 
with  the  reciprocal  right  of  others,  is  ac- 
cepted among  the  fundamentals  of  our 
law.  The  Instances  of  attempt  to  inter- 
fere with  it  have  not  been  numerous  since 
tbe  early  colonial  days.  A  notable  in- 
stance of  an  attempt  to  substitute  the  leg- 
islative judgment  for  that  of  the  proprie- 
tor, regarding  the  manner  In  which  he 
should  use  and  employ  his  property,  may 
be  mentioned.  In  tbe  state  of  Kentucky, 
at  an  early  day,  an  act  was  passed  to 
compel  the  owners  of  wild  lands  to  make 
certain  Improvements  upon  them  within  a 
specified  time:  and  It  declared  them  for- 
feited to  the  state  In  case  the  statute  was 
not  complied  wltb.  It  would  be  difficult  to 
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frame,  consistently  with  the  general  prin- 
ciples of  free  government,  a  plausible  argu- 
ment in  support  of  such  a  stntiite.  It  was 
not  an  exercise  of  the  risht  of  eminent  do- 
main, for  that  appropriates  property  to 
some  specific  pul)lic  use  on  making  com- 
pensation. It  was  not  taxation,  for  that 
is  simply  an  apportionment  of  the  burden 
of  supporting  the  government.  It  was  not 
a  police  regulation,  for  that  could  not  go 
beyond  preventing  an  improper  use  of  the 
land  with  reference  to  the  clue  exercise  of 
rights  and  enjoyment  of  legal  privileges  by 
others.  It  was  purely  and  simply  a  law 
to  forfeit  a  man's  property  if  he  failed  to 
improve  It  accordingto  a  standard  which 
the  legislature  had  prescrtbed.  To  such  a 
power,  if  possessed  by  the  government, 
there  C(juld  be  no  limit  but  the  legislative 
discretion ;  and,  if  defensible  on  principle, 
then  a  law  which  should  authorize  the  offi- 
cer to  enter  a  man's  dwelling,  and  seize 
and  confiscate  his  furniture  if  it  fell  below, 
or  his  food  If  it  exceeded,  an  established  le- 
gal Htan<lurd,  would  be  equally  so.  But, 
in  a  tree  country,  such  laws,  when  men- 
tioned, are  condemned  instinctively." 
This  statute,  referred  to, was  subsequently 
declared  unconstitutional  in  Gaines  v. 
Buford,  1  Dana,  4S4,  as  appears  in  the 
note  in  said  work.  In  Afugler  v.  Kansas. 
123  U.  S.  623,  8  Sup.  Ct.  Rep.  273,  which 
was  a  case  arising  under  the  prohibitory 
liquor  laws  of  that  state,  tlic  court  in  its 
opinion  discussed  the  question,  somewhat, 
as  to  whether  the  state  could  prohibit  a 
man  from  manufacturing  liquor  for  his 
own  peraoual  use,  and  concluded  itcouid 
do  so  if  it  affected  the  rights  and  interests 
of  the  community.  As  to  where  the  power 
rested  to  decide  as  to  this,  the  court  said : 
"  But  by  whom,  or  by  what  anthoi-ity,  is 
it  to  be  determined  whetlier  the  manufact- 
ure of  particular  articles  of  drink,  eillier 
for  general  use  or  for  the  personal  use  of 
the  maker,  will  injuriously  affect  the  pub- 
lic? Power  to  determine  such  questions 
so  as  to  bind  all  must  exist  soniewhoiv, 
else  society  will  be  at  the  mercy  of  the 
few,  who,  regarding  onl.v  their  own  appt^ 
tites  or  passions,  may  be  willing  to  im- 
peril the  peace  and  security  of  the  many, 
provided  onl.v  they  are  permitted  to  do  as 
they  please.  Under  our  system  that  pow- 
er is  lodged  with  the  legislative  branch  of 
the  government.  It  belongs  to  that  de- 
partment to  exert  what  are  known  as  the 
'police  powers  of  the  state.' and  to  de- 
termine primarii.v  what  measures  are  ap- 
I)ropriate  or  nee<lful  for  the  protection  of 
thepublic  morals, the  public  health,  or  the 
public  safety.  It  does  not  at  all  follow 
that  every  statute  enacted  ostensibly  for 
the  promotion  of  these  ends  is  to  be  accept- 
ed as  a  legitimate  exertion  of  the  police 
powers  of  the  state.  There  are,  of  neces- 
sity, limits  beyond  which  legislation  can- 
not rightfully  go.  While  every  possible 
presumption  is  to  be  indulged  in  favor  of 
the  validity  of  a  statute,  •  •  •  the 
courts  must  obey  the  constitution  rather 
than  the  law-making  department  of  gov- 
ernment, and  must,  upon  their  own  re- 
sponsibility, determine  whether,  in  any 
particular  ease,  these  limits  have  been 
passed.  "  Here  a  discretionary  power  in 
the    legislature   Is   distinctly  recognized, 


and  also  a  final  revisory  or  restraining 
power  in  the  courts  to  correct  what  may 
appear  to  be  abuses.  The  court  further 
said,  quoting  partly  from  Marbury  v. 
Madison, ICranch,  137;  "To  what  purpose 
are  powers  limited,  and  to  what  purpose 
is  that  limitation  committed  to  writing,  U 
these  limits  may  at  any  time  be  passed  by 
those  intended  to  be  restrained ?  The  dis- 
tinction between  a  government  with  lim- 
ited and  unlimited  powers  is  abolished  if 
those  limits  do  not  confine  the  persons  on 
whom  they  are  impoRpd,  and  if  acts  pro- 
hibited and  acts  allowed  are  ol  equal  obli- 
gation. Tlie  courts  are  not  bound  b.v 
mere  forms,  nor  are  they  to  be  misled  by 
mere  pretenses.  They  are  at  liberty,  in- 
deed, are  under  a  solemn  duty,  to  look  at 
the  substance  of  things,  whenever  they  en- 
ter upon  the  inquirj'  whether  the  legisla^ 
ture  has  transcended  the  limits  of  its  aa- 
thorlty.  If,  therefore,  a  statute  purport- 
ing to  have  been  enacted  t<i  protect  the 
public  health,  the  public  morals,  or  the 
public  safet.v  has  no  real  or  substantial  re- 
lation to  those  objects,  or  is  a  palpable 
invasion  of  rights  secured  by  the  funda- 
mental law,  it  is  the  duty  of  the  courts  to 
so  a<ljudge,  and  thereby  give  effect  to  the 
constituthm." 

From  the  best  iuv<>8tlgation  I  have  been 
able  to  give  this  subject,  I  am  forced  to 
the  conclusion  that  the  judgment  of  the 
court  below  should  have  l)een  reversed, 
and  the  defendant  discharged. 

Stiles,  J.,  concurs  with  Scott,  J. 


Dkmarti.v  v.  Dbmartin  etal,    (No.  12,514.) 
(Supreme  Court  of  California,    July  80, 1890.) 
Homestead— Value— BcRDES  of  Proof. 
1.  Under  Insolvent  Act  Cal.  )i  KO,  which  makes 
it  the  duty  of  the  insolvency  cx)urt  to  exempt  and 
set  apart  a  homestead  for  the  Ijenefitof  the  insolv- 
ent, the  value  of  which  is  limited  to  $5,000  by 
t'ivil  Code,  jf  1'360,  the  burden  of  proof  is  on  tlie 
creditors  to  show  that  the  value  of  the  homestead 
which  the  insolvent  petitions  to  have  set  apart  to 
him  exceeds  that  amount. 

3.  A  party  having  the  burden  of  proof  and 
offering  no  evidence  is  not  prejudiced  by  the 
court's  failure  to  make  flndin£:s  of  fact 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Del  Norte 
county;  James  E.  Murphy,  Judge. 

I'etition  by  Louis  Demartin,  an  insolv- 
ent, to  have  a  homestead  set  apart  to 
him.  The  petition  was  granted,  and  Jo- 
sephine Demartin  and  another,  two  of  his 
creditors,  appeal. 

Sawyer  &  Burnett  and  L.  F.  Cooper,  for 
appellants.  Z>[iCiu;(i^A////er,  for  respondent. 

Belcher,  C.  C.  This  is  an  appeal  from 
an  order  setting  apart  a  homestead  to  an 
insolvent  debtor.  The  facts  are  these:  On 
the  22d  day  of  October,  1887,  Louis  Demar- 
tin filed  his  petition  in  insolvency,  and  on 
the  same  day  he  was  adjudged  to  be  an  in- 
solvent debtor,  and  a  time  was  appointed 
for  his  creditors  to  meet  and  prove  their 
debts,  and  choose  an  assignee  of  his  es- 
tate. Annexed  to  the  petition  were  the  req- 
uisite Bcheduies  and  inventory,  in  which 
a  portion  of  the  real  property  was  de- 
scribed as  petitioner's  homestead,  and 
the  value  thereof  was  placed  at  f5,000.  On 
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the  5th  of  Norember  following,  he  present- 
ed to  the  court  another  petition  askloK  to 
have  the  property  described  as  a  home- 
stead set  apai-t  as  sach  lor  bis  use  and 
benefit.  This  petition  stated  that  the 
petitioner  had  executed,  acknowledged, 
and  filed  for  record  a  declaration  of  home- 
stead. In  proper  form,  on  the  premises 
which  be  asked  to  hare  set  apart,  and 
that  atthe  tlmeofsodoioKhe  wasaudever 
since  had  been  residing  thereon  with  his 
family,  and  that  the  same  did  not  exceed 
In  value  the  sum  of  $5,000.  On  the  7th  of 
November  the  attorney  tor  two  of  the 
creditoi-B  of  the  Insolvent  filed  his  affidavit 
(giving  the  reasons  why  it  was  made  by 
him)  setting  forth  that  Demartln  filed  his 
declaration  of  homestead  on  the  29th  day 
of  September,  1887;  that  he  filed  his  peti- 
tion In  Insolvency  on  the  22d  day  of  Oc- 
tober; that  he  petitioned  the  court  to 
have  said  homestead  set  apart  to  him  on 
the  5th  day  of  November;  and  that,  as 
affiant  was  informed  and  believed,  the 
value  of  the  premises  selected  as  a  houie< 
stead  was  from  $8,000  to  f  10,000;  and 
praying  the  court,  before  setting  the  same 
apart,  to  appoint  three  persons  to  ap- 
praise the  value  thereof,  and  return  their 
appraisement  to  the  court.  On  the  10th  of 
November  the  court  set  the  matter  for 
hearing  on  the  next  day  at  10  o'clock  a.  m. 
At  the  time  set  for  tlie  hearing  the  attor- 
ney for  the  objecting  creditors  did  not  ap- 
pear, and  thereupon,  on  motion  of  coun- 
sel for  the  petitioner,  no  evidence  being 
offered  by  him,  and  there  being  nothing 
before  the  court  except  the  papers  before 
mentioned,  an  order  was  made  and  en- 
tered setting  apart  for  the  use  and  benefit 
of  the  petitioner  as  a  homestead  all  of  the 
premises  described  in  his  petition. 

1.  It  is  claimed  for  appellants  that  the 
order  was  erroneous,  and  should  be  re- 
versed, because  no  evidence  was  offered  on 
behalf  of  respondent  showing  that  be  had 
ever  filed  a  declaration  of  homestead  on 
the  premises  claimed,  or  was  ever  residing 
thereon,  or  that  the  value  thereof  did  not 
exceed  $.5,000 ;  and  It  is  said  that  the  burden 
was  upon  him  to  establish  by  competent 
proof  all  these  facts  before  au  order  could 
properly  be  made  setting  apart  to  him  the 
premises  as  a  homestead.  But  there  was 
no  denial  that  he  had  filed  a  properly  ex- 
ecuted declaration,  and  was  residing  with 
his  family  on  the  premises  at  the  time  of 
doing  so.  These  facts  were,  therefore,  ad- 
mitted, and  it  was  not  necessary  to  Intro- 
duce in  evidence  the  declaration  or  any 
proof  of  residence.  The  question  then  only 
remains,  where  was  the  burden  of  proof 
as  to  value?  The  Civil  Code  provides  that 
homesteads  may  be  selected  and  claimed 
of  not  exceeding  $5,000  in  value  by  any 
head  of  a  family,  (section  1200,)  and  that 
from  and  after  the  time  the  declaration  is 
filed  tor  record  the  premises  therein  de- 
scribed constitute  a  homesteud.  Section 
1265.  A  homestead  may  be  selected  of 
greater  value  than  $5,000,  and  the  excess 
in  value  does  not  invalidate  the  selection. 
Ham  v..  Bank,  62  Cal.  125;  Lubbock  v. 
McMann,  82  Cal.  230,  22  Pac.  Bep.  1145.  The 
excess  in  value,  it  there  be  any.  is  subject 
to  the  claims  of  creditors,  but  it  can  be 
taken  only  in  the  manner  provided  by 


statute  for  its  admeasurement  and  appli- 
cation. Civil  Code,  §!)  1245,1246;  Waggle 
V.  Worthy,  74  Cal.  268,  Id  Pac.  Bep.  831. 
When  an  execution  civdltor  claims  that 
the  value  of  the  homestead  exceeds  the 
sum  of  $5,000,  and  seeks  to  subject  the  ex- 
cess to  the  payment  of  his  debt,  the  bur- 
den is  upon  him  to  prove,  among  other 
things,  that  thei-e  is  an  excess,  before  the 
court  can  take  any  action.  Civil  Code,  § 
1249;  Stone  v.  Mc(^ann,  79  Cal.  400,  21  Pac. 
Bep.  863.  The  insolvent  act  (section  60) 
makes  It  the  duty  of  the  court  having  ju- 
risdiction of  the  insolveucy  proceedings  to 
exempt  and  set  apart  for  the  use  and  ben- 
efit of  the  insolvent  a  homestead  in  the 
manner  provided  in  section  1465  of  the 
Code  of  Civil  Procedure.  By  the  section 
referred  to  it  is  provided  that  the  court 
"may,"  on  its  own  motion,  or  on  petition 
therefor,  set  apart  for  the  use  of  the  sur- 
viving husband  or  wife  the  homestead  se- 
lected, designated,  and  recorded,  provided 
such  homestead  was  selected  from  the 
common  propert.v  or  from  the  separate 
proi)erty  of  the  persons  selecting  or  join- 
ing in  the  selection  of  the  same.  And  it 
has  been  held  that  whenever  a  proper  ap- 
plication is  made  for  the  setting  apart  of 
a  homestead,  the  word  "may  is  to  be 
construed  as  "shall,"  and  the  court  has 
no  discretion  to  refuse  the  application. 
Estate  of  Ballentine,  45  Cal.  696;  Tyrrell  v. 
Baldwin,  78  Cal.  476,  21  Pac.  Bep.  116.  Un- 
der the  circumstances  appearing  here,  we 
think  the  burden  was  upon  the  objecting 
creditors  to  show  that  the  value  of  the 
premiaes  asked  to  be  set  apart  as  a  home- 
stead exceeded  the  limit  of  exemption,  and 
that  in  the  absence  of  any  such  proof  the 
court  was  justified  in  making  the  order 
complained  of. 

2.  It  appears  from  the  bill  of  exceptions 
that  no  findings  were  made  by  the  court, 
and  that  they  were  not  waived  by  the  ap- 
pellants. And  it  is  claimed  that  Issues  ol 
fact  were  raised,  upon  which  findings  were 
necessary,  and  that  tor  the  want  of  them 
the  order  should  be  reversed.  But,  waiv- 
ing the  question  as  to  whether  findings 
are  ever  necessary  in  support  of  an  order 
like  that  involved  here,  the  rule  is,  as  said 
in  Monterey  Co.  v.  Cushlng,  83  Cal.  510,  28 
Pac.  Bep.  700:  "If  no  direct  evidence  be  in- 
troduced upon  any  issue,  the  finding 
should  be  against  the  party  who  had  the 
burden  of  proof."  And  in  People  v.  Cen- 
ter, 66  Cal.  664,  5  Pac.  Bep.  263,  and  6  Pac. 
Bep.  481,  it  la  said :  "When  the  court  fails 
to  find  on  a  material  issue  the  judgment 
will  not  be  reversed  If  the  finding  omitted 
must  have  been  adverse  to  the  appellant;" 
citing  Hutchings  v.  Castle,  48  Cal.  162,  and 
McCourtney  v.  Fortune,  57  Cal.  617.  And 
this  rule  has  been  approved  and  followed 
In  subsequent  cases.  See  Murphy  v.  Ben- 
nett, 68  Cal.  628,  9  Pac.  Bep.  738;  and  Sen- 
ter  V.  Senter,  70  Cal.  620, 11  Pac.  Bep.  782. 

As  the  burden  of  proof  was  on  the  appel- 
lants, and  no  proof  was  offered  by  them, 
it  is  evident  that  they  were  in  no  way 
prejudiced  by  the  failure  to  find,  and  the 
order  cannot  be  reversed  on  that  ground. 
It  follows  that  the  order  appealed  from 
should  be  afiirmed. 

We  concur:    Vanclief,  C;  Foote,  C. 
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Per  Curiam.  For  the  reasons  Riven  In 
the  foregoInK  opinion,  the  order  appealed 
from  18  affirmed. 


8t  cal.  re  

Dkmartin  v.  Demartin  et  ah    (No.  12,745.) 
(Supreme  Court  of  California.    July  80,  1890.) 

INSOLTBNCT— DiSCHAKOE. 

1.  Insolvent  Act  Cal.  S  49,  which  provides 
that  no  discharge  shall  be  granted  If  the  debtor 
shall  have  sworn  falsely  in  relation  to  any  ma- 
terial fact  concerning  his  estate  or  his  debts,  Im- 
poses no  penalty  for  an  unintentional  and  inno- 
cent mistake;  and  the  fact  tiiat  in  his  verified 
schedule  of  liabilities  a  debtor  in  good  faith 
understated  the  amount  due  one  of  bis  creditors, 
and  likewise  omitted  a  small  item  from  his  veri- 
fied inventory  of  assets,  by  neither  of  which  er- 
rors were  his  creditors  prejudiced,  will  not  pre- 
rent  his  discharge. 

2.  The  pendency  of  an  appeal  in  the  su- 
preme court  from  an  order  setting  off  the  insolv- 
ent's homestead  does  not  prevent  his  discharge, 
as  this  is  not  one  of  the  grounds  enumerated  by 
the  insolvent  act  on  which  the  creditors  may  op- 
pose such  discbarge. 

Commissioners' decision.  Department!. 
Appeal  from  superior  court,  Del  Norte 
county ;  James  E.  Murphy,  Judge. 

Application  by  Louis  Demartin.  an  In- 
solvent debtor,  for  a  diBch>irKe.  The  ap- 
plication was  Rrantcd,  and  Josephine 
Demartin  and  another,  two  of  his  creditors, 
appeal. 

HiiwyerJt  Burnett  and  L.  F.  Cooper,  for 
appellants.  Lucas  &  Miller,  for  respond- 
ent. 

BEi,c;nER,  C.  C.  This  is  an  appeal  from 
an  order  granting  an  Insolvent  debtor  dis- 
charge from  his  debts.  On  the  22(1  day  of 
October,  18)<7,  the  respondent.  Louis  De- 
martin, commenced  proceedings  in  volun- 
tary Insolvency,  and  was  adjudged  to  be 
an  Insolvent  debtor.  On  the  4th  of  Feb- 
ruuryfollowlng  he  applied  to  the  courtfor 
a  discharge  from  his  debts,  and  the  prop- 
er notice  was  given  to  his  creditors  to  ap- 
pear and  show  cause  why  a  discharge 
should  not  be  granted.  The  appellants, 
two  of  the  creditors,  appearwd  and  op- 
])ORcd  a  discharge.  As  grounds  of  opposi- 
tion they  specilled— i'V/fif,  that  the  re- 
spondent had  sworn  falsely  in  theaffldavit 
annexed  to  his  petition,  schedule,  and  in- 
ventory, In  this:  that  he  stated.  In  the 
schedule  of  his  debts  and  llabllitieK.  his  In- 
del)tedncH8  to  the  appellants  to  be  f4,."KS8.- 
40,  when  In  fact  It  was  ».'...")><«.4() ;  and  In 
this:  that  he  wholly  omitted  from  the  in- 
ventory of  his  assets  an  indel)tediies8  of 
fITS.irJ  then  due  lilm  from  certain  parties 
in  the  city  of  San  Francisco;  stH'oud,  that 
respi indent  had  boon  guilty  of  fraud,  con- 
trary to  the  trucintentof  the  Insolvent  act, 
In  this:  that  on  the  2ath  day  of  September, 
ISS",  he  filed  and  caused  to  be  recorded  a 
declaration  of  homestead  on  atractof  land 
then  owned  by  him,  which  was  of  the  val- 
ue of  $1.5,000,  and  on  the  llth  day  of  No- 
vember, 1SS7,  the  court,  against  the  olijec- 
tlons  of  appellants,  and  without  hearing 
any  evidence,  set  the  whole  tract  iiiiart  to 
him  as  a  homestead ;  from  which  order  an 
appeal  had  been  taken  to,  and  was  still 
pending  in,  the  supreme  court.  See  ante, 
694.  The  respondent  filed  an  answer  to 
the  specifications  of  objection  admitting 


the  errors  uet  up  In  the  first  specification, 
and  averring  that  they  arose  from  mis- 
take and  Inadvertence,  and  denying  that 
the  property  selected  by  him  as  a  liome- 
stead  and  set  apart  as  such  by  the  court, 
as  stated  In  the  second  specification,  was 
of  any  greater  value  at  the  time  of  the 
selection  than  $5,000.  He  also  interposed 
a  general  demurrer  to  the  second  speclflca' 
tion,  and  the  appellants  interposed  a  like 
demurrer  to  the  answer.  The  court  sus- 
tained the  demurrer  of  respondent,  and 
overruled  that  of  appellants.  The  case 
was  then  tried,  and  as  a  result  the  court 
found  that  respondent  was  indebted  to 
appellants  in  the  sum  of  95,588.40,  Instead 
or  $4,588.40,  as  set  forth  in  his  schedule, 
but  "that  such  discrepancy  occurred  by 
mistake,  and  was  not  made  with  intent  to 
defraud  any  of  the  creditors  of  the  said  In- 
solvent."  The  court  also  found  that  at 
the  tiuieof  filing  the  petition  and  Inventory 
tiiere  was  owing  to  the  Insolvent  the  sum 
of  $172.23,  which  was  not  included  In  the 
inventory,  but  "that  the  same  was  omit- 
ted therefrom  through  inadvertence  and 
mistake,  and  not  with  any  intent  to  de- 
fraud any  of  the  creditors  of  the  said  in- 
solvent, "  and  that  the  insolvent  had  since 
received  and  paid  the  same  to  the  assignee. 
As  a  conclusion  of  law  It  was  held  that 
the  petitioner  was  entitled  to  a  discharge 
from  his  debts,  and  a  discharge  was  ac- 
cordingly granted  to  him  in  the  form  pre- 
scribed by  the  statute. 

1.  It  is  not  claimed  that  the  findings  ot 
fact  were  not  justified  by  the  evidence,  and 
it  must  therefore  be  conclusively  assumed 
that  the  omissions  complained  of  were 
mere  mistakes  made  without  any  fraudu* 
lent  Intent  or  purpose.  It  is,  however, 
argued  that  the  court  erred  as  matter  of 
law,  under  the  provisions  of  section  49  ot 
the  insolvent  act,  in  granting  the  dis- 
charge. We  do  not  think  the  argument 
sound.  The  section  referred  to  provides: 
"No  dischargeshall  he  granted,  or  if  grant- 
ed shall  be  valid,  if  the  debtor  shall  have 
sworn  falsely  in  his  afiidavit  annexed  to 
his  petition,  schedule,  or  Inventory  •  •  • 
In  relation  to  any  material  fact  concern- 
ing his  estate  or  his  debts,  •  »  ♦  or 
has  been  guilty  of  fraud  contrary  to  the 
true  intent  of  this  act. "  etc.  It  could  not 
have  been  intended  by  this  language  to 
impose  the  penalty  declared  for  an  unin- 
tentional and  Innocent  mistake.  The 
words  "have  sworn  falsely"  necessarily 
import  a  willful  act  done  with  a  fraudu- 
lent Intent,  and  from  which  the  element  ot 
frand  cannot  be  eliminated.  Dean  v. 
Grimes,  72  Cal.  446, 14  Pac.  Rep.  178.  Be- 
sides, undcrthe  circumstances  shown,  liow 
can  it  be  sold  that  the  false  swearing  was 
in  relation  to  any  material  fact?  The  ap- 
pellants presented  and  proved  their  debt 
without  any  objection,  and  It  was  allowed 
for  the  full  amount  claimed  by  them.  And 
the  omitted  $172.23,  when  received  by  the 
insolvent,  was  promptly  paid  over  liy  him 
to  the  assignee.  See  Smith  v.  His  Cred- 
itors, .59  Cal.  267. 

2.  It  is  urged  that  the  court  erred  in  sus- 
taining the  demurrer  to  the  second  ground 
of  opposition;  and  in  support  of  this  posi- 
tion it  is  said  "the 'second  ground '  alleged, 
besides  fraud  in  procuring  the  homestead 
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let  aside,  that  an  appeal  from  the  order 
'waa  i>endln8r, "  and  coansel  "submit  tbat 
■o  much  of  the  second  ground  ot  opposl* 
tlnn  as  seta  up  tlie  pendency  ot  the  appeal 
from  the  order  setting  apart  the  home- 
stead is  a  good  ground  against  a  general 
demurrer.  We  tall  to  see  any  merit  In 
this  argument.  Tbestatnte  provides  that 
at  any  time  after  the  expiration  of  three 
months  from  the  adjudication  ot  insolven- 
cy the  debtor  may  apply  to  the  court  for 
a  dlschargefrom  his  debts,  and  tbegronnds 
apon  which  a  discharge  may  be  opposed 
are  ennmerated.  Insolvent  Act,  {{  48, 49. 
It  ate*  makes  it  the  duty  of  the  court  to 
set  apart  for  the  use  and  benefit  ot  the  in- 
solvent a  homrstead,  and  it  for  any  rea* 
son  the  order  Is  claimed  to  be  erroneous 
an  appeal  therefrom  is  allowed.  Sections 
60,  67.  But  the  order  setting  apart  a 
homestead,  and  the  appeal  therefrom,  are 
not  among  the  enumerated  grounds  of  op- 
position. Nor  do  we  see  any  reason  why 
they  should  be  so  treated.  The  discharge 
of  an  insolvent  in  no  way  Jeopardizes  the 
rights  of  creditors  to  appropriate  the  ex- 
cess in  value  ot  the  homestead,  it  there  be 
an  excess,  since,  it  the  appeal  Is  sustained 
and  the  order  reversed,  the  matter  goea 
back  tor  further  adjudication.  In  our 
opinion  the  rulings  ot  the  court  were  prop- 
er, and  we  therefore  advise  that  the  order 
appealed  from  be  affirmed. 

We  concur:    VANcusr.O.;  Foots,  0. 

Pbr  CnRiAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  is  affirmed. 

(U  Cal.  SM)  -^— 

MAYBB  T.  BAI.AXAB.  (No.  12,723.) 
{9upnm«  Omurt  of  Call/omlo.  July  8,  UM.) 
Palbs  Rspbesritations. 
Under  Civil  Code  Cal.  1 1673,  snbd.  S,  de- 
flalacr  Bctnal  fraud  committed  by  one  party  to  a 
eontract,  with  intent  to  induce  another  party  to 
enter  lato  the  contract,  as  "the  poBitlve  assertion, 
in  a  manner  not  warranted  by  the  Inlormation 
at  the  party  making  it,  of  that  whloh  is  not  true, 
though  he  believed  it  to  be  true, "  a  finding  tliat 
defendant,  by  false  and  fraudulent  representations 
as  to  soundness,  induced  plaintiff  to  purchase  a 
horse  from  him,  is  supported  by  evidence  that 
the  representations  were  in  fact  not  true,  and 
that  defendant  made  them  without  reasonable 
grounds  for  believing  them  to  lie  true. 

CommissionerB'  decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
tj  of  San  Francisco;  Walter  H.  Levy, 
Judge. 

Sidnejr  V.  Smith,  for  appellant.  F.  W. 
Beyaegom  and  Jarboe,  Hturlaon  A  Good' 
ikllow,  for  appellee. 

Bblcbbr.  C.  G.  The  plaintiff  and  defend- 
ant exchanged  horses,  and  this  action  was 
brought  to  recover  damages  for  the  false 
and  fraudulent  representations  alleged  to 
have  been  made  by  the  defendant  as  to 
the  soundness  ot  his  horse,  whereby  the 
plaintiff  was  Ind  uced  to  make  the  exchange. 
The  court  below  Kave  Judgment  for  the 

SlaJntllt,  from  which,  and  from  an  order 
enyins  a  new  trial,  the  defendant  ap> 
peals. 

The  court,  after  finding  that  the  horse  of 
ttt  defendant  was  nnsound  at  the  tlma 


ot  the  exchange,  further  found  as  follows : 
"(2)  That  defendant,  knowing  bis  said 
horse  was  unsound,  caused  the  animal  to 
appear  sound,  and  concealed  and  sup* 
pressed  thetruecondltlonot  the  horse,  and 
represented  to  plaintiff  tbat  aald  horse 
was  Bonnd,  and  thereby  •  •  •  induced 
the  plaintiff  to  exchange  his  said  mare  for 
said  horse.  (8)  That  defendant,  with  in- 
tent to  deceive  and  defraud  the  plaintiff, 
and  with  full  knowledge  that  said  horse 
was  unsound,  and  unfit  for  any  use  by  the 

glalntllf,  did  represent  at  the  time  ot  mak- 
ig  said  exchange  that  said  horse  was 
sound ;  and  that  plaintiff,  relying  on  de- 
fendant's said  representations,  did  then  ex- 
change and  deliver  his  said  mare  for  said 
horse."  It  is  claimed  for  the  api>ellant 
that  these  findings  were  not  Justified  by 
the  evidence,  because  there  was  no  suffi- 
cient proof  that  he  knew  his  horse  was 
unsound  at  the  time  ot  the  trade;  and  It 
Is  said  that,  in  such  an  action,  it  Is  neces- 
sary for  the  plaintiff  to  prove  "not  only 
the  falsity  of  therepresentations  in  point  ot 
fact,  but  that  the  defendant,  at  the  time 
therepresentations  wemmade, had  knowl- 
edge of  their  falsity,  or  made  them  with- 
out reasonable  grounds  for  believing  their 
truth." 

The  testimony  was  conflicting  upon 
most  of  the  Issues  raised,  but  it  was 
proved  for  the  plaintiff  that  the  horse  was 
spavined  and  unsoond.  in*.  Jacobson,  a 
veterinary  surgreon,  testified  that  he  saw 
the  horse  shortly  after  the  exchange,  and 
that  "  he  then  had  a  bone  spavin.  A  horse 
couldn't  throw  out  such  a  spavin  In  less 
than  three  to  five  or  six  months.  A  horse 
goes  lame  from  the  time  he  gets  the  hurt 
that  causes  the  spavin."  And  again, in  re- 
bnttal,  the  same  witness  testified:  "I 
should  Judge  that  it  would  take  about 
three  to  six  months  to  develop, — for  such 
a  spavin  as  was  on  this  horse  to  develop. 
The  horse  must  have  been  lame  from  the 
time  of  getting  thelnjuiy  which  caused  the 
spavin  to  form.  The  horse  might  travel 
during  this  time  without  any  lameness, 
but  a  drive  ot  thirty-five  miles  wonld  be 
liable  to  make  him  very  lame  after  stand- 
ing still  tor  a  little  time."  And  on  cross- 
examination  he  was  asked,  "Do  all  horses 
go  lame  that  have  spavins?"  and  an- 
swered, "Tes,  sir."  The  plaintiff  testified 
that  defendant  came  to  bim  one  day,  and 
said  "he  had  a  very  fine  horse  he  would 
like  to  trade."  That  subsequently  defend- 
ant asked  him  to  go  to  the  stable  where 
the  horse  was  kept,  and  see  him.  That  he 
went  to  the  stable,  and,  when  the  horse 
was  brought  out  of  the  stall,  he  remarked: 
"  Well ,  the  horse  is  a  little  lame.  Wh  at  is 
the  matter  with  him?"  and  defendant  re- 
plied that  the  horse  was  all  right,  and 
periectly  sound,  but  that  he  had  been  out 
to  grass,  and  was  rather  soft, — had  been 
driven  60  miles  from  the  Mission  San  Jose 
the  day  before,  and  was  a  little  stiff,  but 
would  beover  his  stiffness  in  a  day  or  two. 
That  the  witness  saw  the  horse  again, 
when  he  was  still  lame,  and  said:  "The 
horse  is  lame.  What  will  be  done?"  And 
the  defendant  replied:  "He  will  get  over 
It  in  a  day  or  two,"and"yon  can  take  my 
word  the  horse  is  sound. "  That,  when 
the  written  contract  ot  exchange  was 
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brought  to  him  to  be  signed,  ba  said,  "I 
like  to  have  title  and  soundness  guaran- 
tied;'* and  defendant  said:  'What  is  tlie 
good  of  it?  My  lawyer  made  it  out,  and 
yoa  can  take  my  word,  as  a  gentleman, 
that  the  horse  is  sound."  That  the  wit- 
ness took  the  defendant's  word,  and  made 
the  trade,  but  that  the  horse  continued  so 
lame  that  he  could  not  be  driren,  and  was 
never  of  any  use  to  him.  If  this  testimony 
was  true, — and  most  of  It  was  confirmed 
by  other  witnesses, — then  it  is  eviden  t  that, 
when  the  defendant  made  the  representa- 
tions complained  of,  he  had  knowledge  o{ 
their  falsity,  or  made  them  without  rea- 
sonable grounds  for  believing  their  truth. 
This  being  so.  the  findings  cannot  be  dis- 
turbed for  want  of  evidence  to  support 
tbem.  One  of  the  Code  definitions  of  act- 
ual fraud  committed  by  a  party  to  a  con- 
tract, with  intent  to  Induce  another  party 
to  enter  into  the  contract,  Is  as  follows: 
"The  positive  assertion,  in  a  manner  not 
warranted  by  the  information  of  the  per- 
son making  It,  uf  that  which  Is  not  true, 
though  he  believes  It  t  be  true. "  Civil 
Code,  S 1572,  subd.  2. 

Acase  very  similar  to  this  was  presented 
In  Litchfield  v.  Hutchinson,  117  Mass.  195. 
There  the  plaintiff  had  purchased  a  horse 
from  the  defendant,  and  at  the  trial  he  in- 
troduced evidence  tending  to  showthat  he 
was  induced  to  make  the  purchase  by  false 
representations  made  by  the  defendant  as 
to  the  soundness  of  the  horse.  The  defend- 
ant testified  that  he  made  no  representa- 
tions whatever,  and  that  he  had  worked 
the  horse  almost  every  day  for  three  or 
four  weeks,  and  did  not  observe  any  lame- 
ness, or  know  that  he  was  unsound.  The 
appellate  court,  by  Morton,  J.,  said: 
"This  is  an  action  of  tort,  in  which  the 

glalntifl  alleges  that  he  was  Induced  to 
uy  a  horse  of  the  defendant  by  represen- 
tations made  by  him  that  the  horse  was 
sound,  and  that  the  horse  was  in  fact  un- 
sound and  lame,  all  of  which  the  defend- 
ant well  knew.  To  sustain  snch  an  ac- 
tion, it  is  necessary  for  the  plaintiff  to 
prove  that  the  defendant  made  false  rep- 
resentations, which  were  material,  with  a 
View  to  induce  the  plaintiff  to  purchase, 
and  that  the  plaintiff  was  thereby  Induced 
to  purchase.  Butltlsnotalways necessary 
to  prove  that  the  defendant  knew  that  the 
facts  stated  by  him  were  false.  If  he 
states,  as  of  his  own  knowledge,  material 
facts  susceptible  of  knowledge,  which  are 
false.  It  is  a  fraud  which  renders  blm  liable 
to  the  party  who  reHes  and  acts  upon  the 
statement  as  true;  and  it  Is  no  defense 
that  he  believed  the  tacts  to  be  true.  The 
tnlsi^  and  fraud  consist  in  representing 
that  be  knows  the  facts  to  be  true  of  bis 
own  knowledge,  when  he  has  not  snch 
knowledge.  •  *  *  If  the  delect  In  the 
horse  was  one  which  might  have  been 
known  by  reasonable  examination,  It  was 
a  matter  susceptible  of  knowledge ;  and  a 
representation  by  the  defendant,  made  as 
of  his  own  knowledge,  that  such  defect  did 
not  exist,  would.  If  false,  be  a  fraud  for 
which  he  would  be  liable  to  the  plaintiff, 
If  made  with  a  view  to  Induce  him  to  pur- 
diase,  and  If  relied  on  by  htm. "  The  law 
thus  declared  Is  evidentiv  In  harmony 
with  tbt  provisions  ot  toe  Cods  above 


cited,  and  we  therefore  advise  that  the 
Judgment  and  order  appealed  from  be  al- 
firmed. 

We  eoncnr:    Vxncuxf,  C.  ;  HATine,  OL 

Feb  Cdriam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 


"~~~~  (84  Cal.  655) 

Ex  parte  AKMSTRONa.    (No.  20,720.) 
{Suifirtme  Court  <ff  Califomia.    July  8,  ISSa) 
JUSTIOU  or  TBB  Pbacs— Ndxbbb. 
Ckide  Civil  Proc.  Cal.  {  103,  which  provides, 
smonf;  other  things,  that  there  shall  be  one  Jus- 
tice ot  the  peace  in  every  city  having  10,000,  and 
not  more  than  20,000,  inhabitants,  does  not  by  im- 
plication repeal  a  provision  for  two   Justices  in 
the  town  of  Berkeley,  made  by  Its  charter,  which 
was  f^anted  by  special  act  before  the  adoption  of 
the  present  constitution,  although  said  town  has 
•  population  ot  leas  than  lO^OOO. 

Habeas  corpus. 

Application  for  the  release  ot  one  Im- 
prisoned by  process  Issued  by  William  J. 
Walker,  a  justice  ot  the  peace  in  the 
town  of  Berkeley,  Alameda  county. 

A.  M.  Armatroag  and  D.  E.  Alexander, 
for  petitioner. 

Feb  Cdriam.  The  charter  ot  the  town 
of  Berkeley  was  granted  by  special  act  ot 
the  legislature,  before  the  adoption  of  the 
present  constitution.  It  provided  for  the 
election  of  two  justices  of  the  peace  for  the 
municipality.  The  only  question  In  this 
case  is  whether  or  nut  this  provlsltm  ot 
the  charter  has  been  repealed  by  the 
adoption  of  the  constitution,  and  the  gen- 
eral legislation  had  under  It.  It  is  con- 
ceded that  there  is  no  such  repeat  In  ex- 
press terms.  We  think  there  Is  none  by 
neceesaty  implication.  Justices'  courts  m 
municipalities  are  inferior  courts,  which 
may  be  created  by  act  ot  the  legislature; 
and  the  fact  that  the  legislature.  In  the 
general  Judiciary  article  of  the  Code  of 
Civil  Procedure,  has  provided  for  the  num- 
ber of  justices  In  cities  ot  over  10,000  Inhab- 
ItAntn.  but  said  nothlnsr  about  the  num- 
ber in  municipalities  ot  a  ivsa  population, 
shows  that  it  was  not  the  Intention  of 
the  legrislature  to  Interfere,  by  that  act, 
with  existing  charters  of  municipalities  ct 
the  latter  class.  The  provisions  ot  ths 
general  law  tor  the  Incorporation  ot  munl- 
dpailties  on  this  subject  differ  for  the  dU- 
erent  classes  of  such  corporations,  and 
apply  to  them  only  when  they  have  sur- 
rendered or  abandoned  their  old  charters, 
and  elected  to  Incorporate  under  such  gen- 
eral law.  Writ  discharged,  and  prisoner 
remanded. 

— —  (84  C«J.  585) 

Vam  BrasBB  T.  HiLTOH  et  at.    (No.  U,8B8w) 

(AifnvnM  Court  tf  CcMfombt.    Jnly  18,  1880.) 

RVABIAR  RiOBTS— CBOSS-COMPLAIBT. 

In  an  action  by  a  riparian  owner  to  sbJoIb 
riparian  owners  above  him  trom  diverting  ths 
waters  of  a  stream,  defendants  may  file  a  oroas- 
complalnt  to  enjoin  plaintiit  from  drawing  off 
the  water  lo  a«  to  wevent  it  fktmi  irrigating  tneir 
land,  aa  it  would  do  in  its  natoral  flow,  under 
Code  Civil  Proa  CaL  |  442,  giving  a  defesdant 
seeking  aSroative  relief  aflectliig  the  properly 
to  whlOh  ths  aotlonrelataatherl^ttefllea  croaa- 
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complaint.    Overruling  Hellbron  v.  Canal  Co.,  17 
Pac.  Rep.  988. 

In  bank. 

On  reliearlTiff.  For  decision  In  depart- 
ment, Bee  ante,  308.  Code  Civil  Proc.  Gal. 
§  442,  provides :  "Whenever  the  delendant 
Beek8  afflrmative  relief  against  any  party 
relatlnar  to  or  defendinf?  upon  thecontract 
or  transaction  upon  which  the  action  la 
brought,  or  affectihK  the  property  to 
which  the  action  relates,  he  may,  in  addi- 
tion to  bis  answer,  tile  at  the  same  time — 
or,  by  permission  of  the  court,  subae- 
quently — a  cross-complaint, "  etc. 

Spencer  &  Raker,  for  appellants.  Good- 
win &  Jenks,  for  respondent. 

Per  Curiam.  Rehearingdenied.  Thedc- 
clsion  of  the  department  is  in  conflict  with 
an  expression  used  by  the  court  In  bank, 
In  Hellbron  v.  Canal  Co.,  76  Cal.  15, 17  Pac. 
Rep.  933,  where  it  says  "  the  action  is  one 
In  tort,  and  no  affirmative  relief  could  he 
trranted. "  But  the  expression  so  used  in 
the  case  cited  is  in  conflict  with  the  ex- 
press provisions  of  section  442,  Code  Civil 
Proc.,  if  construed  as  meaning  that  in  no 
case  of  an  action  for  tort  a  cross-com- 
plaint would  be  proper,  or  affirmative  re- 
lief be  granted.  There  are  many  cases  of 
that  kind,  where  a  cross-complaint  might 
be  proper,  and  affirmative  relief  be 
granted.  The  expression  so  used  in  Hell- 
bron V.  Canal  Co.  stands  alone,  and  is  not 
supported  by  nny  of  the  other  cases  cited, 
and,  our  attention  now  being  called  to  It, 
it  is  overruled.  This  exprespion  was  not 
necessary  to  the  decision  in  that  case. 


S5  Cal.  » 

Ex  parte  Casbt.    (No.  20,7S}1.) 
(Supreme  Court  of  California.    3\i\j  21,  1890.) 

Criminai.  Law—Trial — Sentence. 
Under  Fen.  Code  Cal.  $  19,  making  a  mis- 
demeanor punishable  by  imprisoument  not  exceed- 
ing six  months,  or  by  a  fine  not  exceeding  $500, 
or  by  both,  and  section  1205,  providing  that  a 
judgment  that  defendant  pay  a  fine  may  also  di- 
rect tbat  he  be  imprisoned  until  the  fine  be  satis- 
fled,  specifying  the  extent  of  the  imprisonment, 
which  must  not  exceed  one  day  for  every  dollar 
of  the  fine,  the  court  may  impose  a  fine  of  C500, 
with  the  alternative  that  in  default  of  payment 
defendant  be  imprisoned  at  the  rate  of  one  day 
for  each  dollar  of  the  fine. 

In  chambers.    On  habeas  corpua. 
Carroll  Cook,  for  petitioner. 

Fox,  J.  The  prisoner  was  convicted  of 
misdemeanor  in  the  police  court  of  the 
city  and  county  of  San  Francisco,  and 
fined  $500,  "  and  in  default  of  payment  of 
said  fine  to  be  Imprisoned  in  the  county 
Jail  of  the  city  and  county  of  San  Francis- 
co, state  of  California,  at  the  rate  of  one 
day  for  each  f  1  of  such  fine  until  said  fine 
is  satisfied."  It  Is  conceded  that  the 
offense  of  which  the  prisoner  was  con- 
victed Is  punishable  by  imprisonment  in 
the  county  jail  not  exceeding  six  months, 
or  by  a  fine  not  exceeding  $500,  or  by  both. 
Pen.  Code,  §  19.  In  this  case  the  court  im- 
]H>8ed  the  fine  only,  with  the  alternative 
at  Imprisonment  in  case  of  default  in  pay- 


ment of  the  fine,  not  exceeding  one  day  for 
each  dollar  of  such  fine,  unless  the  same 
was  satisfied.  Under  this  judgment  the 
prisoner  has  been  in  jail  six  months,  and 
it  is  claimed  that  he  is  now  entitled  to  be 
discharged;  it  being  insisted  on  his  behalf 
that  the  '.-ourt  had  no  jurisdiction  to  im- 
pose such  a  fine,  or  make  such  an  apportion- 
ment thereof  as  would  extend  the  period  of 
imprisonment  for  non-payment  thereof  be- 
yond the  period  of  six  months, — the  maxi- 
mum terra  of  imprlRonment  which  the  court 
could  have  imposed  If  It  had  selected  tbat 
mode  of  punishment.  Ex  parte  AVadleigh, 
82  Cal.  518,  23  Pac.  Rep.  190,  and  Ex  parte 
Rosenheim,  83  Cal.  388,  23  Pac.  Rep.  372, 
are  relied  upon  in  support  of  this  conten- 
tion. All  that  was  determined  in  Ex 
parte  Wndleigh  was  that  a  prisoner  is  en- 
titled to  his  discharge  from  the  state-pris- 
on when  he  has  served  out  the  term  pre- 
scribed by  the  judgment  of  imprisonment, 
less  the  credits  which  bare  been  allowed 
him  under  the  law,  and  tbat  a  judgment 
imposingimprisonmentin  the  state-prison 
in  default  of  the  payment  of  a  fine  la  void, 
affirming  in  the  latter  regard  the  decision 
In  Ex  parte  Arras,  78  Cal.  304,  20  Pac.  Rep. 
683.  In  Ex  parte  Rosenheim  the  court  held 
that  where  the  court  by  its  judgment  im- 
posed both  imprisonment  and  flneltcoald 
not  add  a  further  imprisonment  in  default 
of  the  payment  of  the  fine,  holding  that 
the  intention  of  the  legislature  to  make 
Imprisonment  for  the  collection  of  fine,  or 
in  default  of  payment  of  fine, applicable  to 
such  cases,  "  is  not  clearly,  and  with  cer- 
tainty, expressed  in  the  language  used  "  In 
section  1205  of  the  Penal  Code.  But  it  la 
clearly  expressed  In  that  section  that 
where  tbe  judgment  la  for  fine  only  it  may 
also  direct  that  the  defendant  be  impris- 
oned until  the  fine  be  satisfied,  specifying 
the  extent  of  the  imprisonment,  which 
must  not  exceed  one  day  for  every  dollar 
of  the  fine.  There  is  nothing  here  or  elso- 
where  In  the  statute  to  limit  the  extent  of 
such  Imprisonment  to  the  maximum  of 
the  t>erlod  which  might  have  been  imposed 
If  imprisonment  alone  bad  been  adopted 
as  the  means  of  punishment;  and  proper- 
ly so,  for  so  far  as  the  law  is  concerned  the 
defendant  may  avoid  imprisonment  en- 
tirely, or  secure  his  discharge  at  any  time, 
by  payment  of  the  fine,  or  such  part  of  it 
as  remains  due  after  deducting  the  speci- 
fied per  diem  for  tbe  number  of  days  he 
may  have  remained  in  prison.  Ex  parte 
Kelly,  28  Cal.  414.  Again,  It  being  con- 
ceded, and  that  being  the  express  provis- 
ion of  the  statute,  that  the  court  had  ju- 
risdiction to  impose  a  fine  of  ?500,  it  had 
full  power  to  apportion  the  imprisonment 
for  non-payment  at  the  rate  of  one  day 
for  each  dollar  of  such  fine,  under  section 
1446,  Pen.  Code,  in  relation  to  proceedings 
in  justices'  and  police  courts.  In  Ex  parte 
Wadleigh  the  prisoner  was  discharged  be- 
cause the  legislature  had  not  in  terms  au- 
thorized the  imprisonment  in  default  of 
payment  of  the  fine.  In  this  case  it  has, 
in  express  terms,  in  at  least  two  separate 
seotions,  made  such  provision.  Writ  dis- 
chaiged  and  prisoner  remanded. 
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(SugnwiM  Court  c/  CoUfornlo.    JtUj  8, 1890.) 
Farmov  iob  Stbbst  GBi^niito— Fbbsvmftiom  or 

RXOULAKITT. 

L  8t  Cal.  1871-73,  p.  8M,  proTides  that  cer- 
tain itreet  grading:  cannot  be  ordered  by  the  an- 
pervisora  uuloaa  a  majority  of  the  frontage  of  lota 
petition  therefor.  Certain  grading  was  done  upon 
a  petition  from  which  it  did  not  certainly  appear 
whether  the  petitioner  owned  a  majority  m  the 
frontage  or  nut  Held  that,  alnoe  the  board  must 
necessarily  have  passed  upon  the  suflicienoy  of 
the  petition  befoire  ordering  the  work  done,  it  was 
properly  presumed  to  be  soiBoienL  and  testimony 
to  the  contraiy  waa  rightly  excluded. 

3.  The  aot  further  proTides  that  the  board 
•hall  publish  notice  itt  its  intention  to  order  the 
work  aone,  and  that  lot-owners  who  feel  aggrieved 
1^  the  proposed  improTement  shall  file  a  remon- 
ftranoe,  which  shall  be  passed  upon  by  the  board, 
and  its  decision  shall  be  conclusive.  Held,  that 
one  who  failed  to  file  such  remonstranoe  was  con- 
cluded by  the  decision,  and  could  not  attack  it  by 
way  <^  defense  to  a  suit  to  collect  the  assessment 
tat  the  improvement 

8.  Where  a  eontiact  was  made  for  doing 
the  work  for  60  cents  per  yard,  but  afterwards, 
without  the  contractor's  request,  the  board  pub- 
lished a  new  notice  of  intention,  which  resulted 
in  a  new  contract  with  him  to  do  the  same  work 
■t  60  cents  per  yard,  for  which  action  no  reason 
appears,  itmust  be  presumed  that  the  board  acted 
r^ularly,  and  that  for  some  defect  in  the  poK>- 
oeedings  the  new  oontraot  was  necessary. 

CotnmiflBionera'  decision.  Department  3. 
Appeal  from  superior  court,  city  and  conn- 
ty  of  San  Francisco-  Waltbb  H.  Leyt, 
Judge. 

Action  by  N.  W.  Spauldlnv  against  the 
North  San  Francisco  Homestead  ft  RalU 
road  Association. 

E.  J.  Prtnglo  and  D.  H.  Wbtttemore,  for 
appellant.  W.  H.  H.  Bart,  (J.  Id.  Wood, 
of  counsel,)  for  respondeat. 

Gibson,  G.  Defendant  appeals  from  a 
lodgment  rendensd  in  an  action  brought 
by  plaintiK  as  the  assignee  of  one  J.  S. 
Dyer,  a  street  contractor,  to  recover  an  as- 
sessment for  9323.91  for  grading  Lombard 
street  from  Broderick  street  to  the  west 
line  of  Lyon  street.  In  San  Francisco, 
which  had  been  levied  upon  a  lot  denlgnat- 
ed  as  No.  10  on  the  diagram  attached  to 
and  made  part  of  the  assoBsment,  and  also 
from  an  order  denying  a  new  trial. 

By  section  4  of  the  act  of  April  1. 1872, 
(St.  1871-72,  p.  804.)  pursuant  to  which  the 
street  was  graded,  It  is  provided  that  no 
work  of  the  character  mentioned  can  be 
ordered  by  the  board  of  supervisors,  "  un- 
less the  majority  of  the  frontage  of  the 
lots  and  land  fronting  on  the  work  pro- 
posed to  be  done  and  described  in  said  res- 
olution, or  which  is  to  be  made  llalile  for 
such  grading, except  public  property,  shall 
have  been  represented  by  the  owners 
thereof,  or  by  their  agents,  in  a  petition 
to  the  said  board  of  supervisors,  stating 
that  they  are  the  owners  and  In  posses- 
sion or  agents  of  the  lots  named  In  the  pe- 
tition, and  also  requesting  that  such  Im- 
provement or  street  work  shall  be  done. " 
At  the  trial,  after  plaintiff  had  rested  his 
case,  defendant  Introduced  the  petition  of 
F.  Welsenbom.  upon  which  the  board  of 
•apervlsors  had  ordered  the  grading,  and 


upon  which  the  contract  therefor  had 
been  made  with  plaintiff's  assignor,  and 
then  called  the  petitioner  as  a  witness,  and 
offered  to  prove  by  him  that  he  was  not 
the  owner  nor  In  the  possession  of  more 
than  one-half  of  the  land  fronting  on  Lom- 
bard street  at  the  time  he  signed  the  peti- 
tion and  presented  it  to  the  board  of  SU" 
pervisors.  This  offer  the  court  ruled  cot, 
and  the  appellant  claims  that  the  eonrt 
committed  error  In  so  doing.  The  peti- 
tion on  Its  face  shows  that  the  petitioner 
Is  the  owner  of  the  entire  frontage  on 
each  side  of  Lombard  street,  between  Ba- 
ker and  Lyons  streets,  and  137]^  feet  on  the 
latter  street  south  from  its  Junction  with 
Lombard  street,  and  the  same  distance 
north  on  the  same  street  from  the  Junc- 
tion of  the  last-mentioned  streets;  that 
there  are  six  60- vara  lots  fronting  on  Lom- 
bard street,  between  Baker  and  Broderick 
streets,  and  that  the  crossing  formed  by 
Baker  and  Lombard  streets  had  been 
graded.  The  frontage  of  petitioner  on 
Lombard  street  Is  noi  shown  In  feet,  nor 
Is  It  shown  that  one  of  the  50- vara  lots  Is 
public  property  (u  school  lot)  that  should 
for  that  reason  be  excluded  from  the  com- 
putation of  frontage.  Now,  while  the  fail- 
ure to  show  these  two  facts  makes  the 
petition  uncertain,  on  its  face,  as  to 
whether  the  petitioner  Is  the  owner  of  a 
majority  of  the  frontage  to  be  affected  or 
not.  It  does  not  make  ic  appear  that  the 
petitioner  is  not  the  owner  of  more  than 
one-half  of  the  frontage  to  be  aOocted  by 
the  proposed  Improvement,  for  it  it  did 
the  petition  would  botatally  defective.  The 
statement  that  be  is  the  owner  of  two 
lots,  being  the  entire  frontage  on  both 
sides  of  one  of  the  two  blocks  he  seeks  to 
have  graded,  and  137%  feet  north  and  the 
same  distance  south  on  Lyon  street  from 
its  junction  with  Lombard  street.  Is  not 
Inconsistent  with  the  fact  that  he  Is  the 
owner  of  a  majority  of  the  whole  front- 
age, but,  on  thecontrary,  Is  consistent  with 
it.  Hence  the  petition  was  sufliclent  for 
the  board  of  supervisors  to  act  upon  and 
ascertain  whether  it  should  be  granted  or 
not.  In  exercising  the  Jurisdiction  thus 
obtained,  and  in  granting  thepetitlon,  the 
board  of  supervisors  must  necessarily 
have  found  that  the  petitioner  was  the 
owner  of  a  majority  of  the  frontage  to  be 
aflected  by  the  proposed  improvement. 
Even  if.  as  seemingly  suggested  by  coun- 
sel tor  appellant,  the  act  referred  to  does 
not  provide  in  express  terms  for  any  de- 
termination of  the  matter  of  a  petition, 
clearly,  where  aboard  Is  empowered  to  re- 
ceive a  petition  and  Is  Invested  with  dis- 
cretion In  regard  to  the  subject-matter,  it 
has  the  Implied  power  to  determine 
whether  It  shall  be  granted  or  not.  The 
law  makes  it  the  duty  of  the  board,  upon 
rtcelvlng  a  proper  petition  for  the  grading 
of  a  street,  to  publish  a  resolution  of  its 
intention  to  perform  the  work,  and  there- 
after make  an  order  that  It  shall  be  done. 
Can  It  be  reasonably  contended  that,  if  a 
petition  sufficient  upon  Its  face  should 
pray  for  the  grading  of  a  street  already 
graded,  the  board  would  have  to  perform 
the  Idle  ceremony  of  publishing  a  resolu- 
tion of  Intention  to  perform  the  work  and 
order  the  same  to  be  done,  regardless  of 
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the  falsity  of  the  apparent  necessity  of 
the  grading  shown  by  the  petition?  As- 
suredly not.  To  determine  the  necessity 
tor  the  work  requires  the  exercise  of  Judg- 
ment on  the  part  of  the  bonrd,  and,  in 
order  to  properly  reach  the  consideration 
of  tills  fact,  it  would  first  have  to  deter- 
mine whether  the  petition  were  sufficient 
or  not. 

The  amount  of  frontage  owned  or  pos- 
eeseed  by  the  petitioner  being,  then,  one  of 
the  jurisdictional  facts  that  theboard  had 
to  pass  upon,  Its  determination  of  the 
same  in  favor  of  the  petitioner  Is  and  was 
conclusive  against  the  collateral  attack  of 
appellant  at  the  trial.  People  v.  Hagar, 
52Cal.  171.  And  by  the  terms  of  the  act 
Itself  It  was  intended  to  be  conclusive,  un- 
less objected  to  in  the  manner  provided  for 
In  section  4  of  the  act,  which  Is  as  follows: 
"All  owners  of  lands  or  lots,  or  portions 
of  lots,  who  may  feel  aggrieved  or  have 
objection  to  the  ordering  of  the  worU  de- 
scribed in  said  notice,  »  •  •  shall  file 
with  the  clerk  of  the  board  of  supervisors 
a  petition  or  remonstrance,  wherein  they 
shall  set  forth  In  what  respect  they  feel 
aggrieved;  •  •  •  which  petition  or  re- 
monstrance shall  be  passed  upon  by  said 
board  of  supervlBors,  and  their  decision 
thereon  shall  be  final  and  conclusive." 
This  provision  is  Intended  to  enable  par- 
ties in  interest  to  reach  any  Irregularity 
or  defect  in  the  petition  itself,  or  matter 
connected  with  the  granting  of  it.  and  to 
be  their  only  remedy.  There  iB  no  evi- 
dence here  that  appellant  ever  availed  It- 
self of  the  opportunity  thus  given  to  be 
heard.  It  therefore  waived  all  objections 
to  the  form  of  and  the  granting  of  the  pe- 
tition. In  Jennings  v.  Le  Breton,  SO  Cal. 
9,21  Pac.  Rep.  1127,  in  applying  a  similar 
priivision  in  section  12  of  the  same  act, 
providing  for  an  appeal  to  the  board  of 
supervisors  resiiecting  the  acts  of  the  su- 
perintendent of  streets,  it  was  held  that 
an  appeal  to  the  board  was  the  only  rem- 
edy for  any  grievance  caused  by  the  official 
acts  of  the  superintendent  of  streets,  and 
that  a  failure  to  appeal  was  a  waiver  of  all 
objections  thereto.  See  cases  there  cited. 
The  statute  under  consideration  provides 
for  the  publication  of  a  notice  of  intention, 
In  the  form  of  a  resolution,  to  make  the 
l)ropoHed  improvement,  after  receiving  a 
sufficient  petition  therefor,  and  for  a  hear- 
ing upon  the  same  at  the  Instance  of  any 
person  In  interest  who  may  fcei  himself 
aggrieved.  This,  we  are  convinced,  pre- 
sents a  different  case  from  that  of  Mulligan 
V.  Smith,  69  Cal.  206,  affirmed  in  Kahn  v. 
Board,  79  Cal.  3S8,  21  Pac.  Eep.  849.  There 
It  was  held  that  the  petition  presented  to 
the  mayor  of  San  Francisco  for  the  open- 
ing of  Montgomery  avenue  In  said  city, 
under  the  special  act  of  April  1,  1872,  (St. 
1871-72,  p.  911,)  was  Invalid,  and  the  may- 
or had  no  authority,  under  the  act.  to 
pass  upon  it;  and  that  the  approval  by 
the  county  court  of  the  report  of  the 
board  of  public  works  based  upon  the  pe- 
tition was  of  no  effect,  becanse  the  peti- 
tion was  Insufficient,  and  the  act  did  not 
provide  for  notice  of  a  hearing  to  the  par- 
ties in  interest,  in  relation  to  it,  at  the 


time  the  report  was  to  be  considered,  nor 
at  any  prior  or  other  time.  The  appellant 
also  urges  that,  as  that  portion  of  Lom- 
bard street  sought  to  be  Improved  was  di- 
vided Into  two  separate  portions  by  the 
crossing  of  Baker  street,  which  had  previ- 
ously been  graded,  the  board  of  supervis- 
ors could  not,  under  section  8  of  the  stat- 
ute, order  two  separate  and  distinct  por- 
tions of  a  street  thus  divided  to  be  done 
as  one  piece  of  work.  By  that  section  the 
board  of  supervlsora  are  authorized  to 
order  the  whole  or  any  portion  of  a  street 
graded.  It  is  obvious  that  two  blocks  on 
a  street  may  embrace  the  whole,  or  only 
a  portion  of  it ;  and  we  do  not  think  that 
because  the  Baker-Street  crossing  had  been 
previously  graded,  which  It  Is  conceded 
could  be  done  separately,  the  two  blocks 
divided  by  such  work  could  iiot  be  Includ- 
ed In  one  petition,  resolution  of  intention, 
order,  contract,  and  assessment. 

Dyer,  the  assignor  of  plaintiff,  entered 
into  his  first  contract,  based  upon  regular 
proceedings,  to  do  the  grading  for  50  cents 
per  cubic  yard,  but  before  the  expiration 
of  the  time  within  which  he  was  required 
to  commence  the  work  under  this  con- 
tract pursuant  to  section  6,  and  within 
two  days  after  the  contract  had  been  en- 
tered into,  and  without  any  request  on 
the  part  of  Dyer  to  be  relieved  from  the 
contract,  the  board  of  supervisors  passed 
and  published  another  resolution  of  In- 
tention, which  resulted  in  a  second  con- 
tract with  the  same  Dyer,  to  perform  the 
work  at  60  cents  per  cubic  yard,  under 
which  contract  he  performed  the  work. 
On  these  facts  the  appellant  bases  his  re- 
maining objection,  viz. :  That  while  the 
first  contract  remained  in  force  the  board  of 
supervisors  had  no  power  to  let  the  sec- 
ond contract.  Consequently  no  recovery 
can  be  had  for  work  performed  under  It. 
The  reason  why  the  board  of  supervisors 
saw  fit  to  consider  the  first  contract  of  no 
effect,  and  to  let  the  second  one,  does  not 
appear.  It  was  treated  by  both  the 
board  of  supervisors  and  Dyer  us  having 
been  extinguished.  Nothing  was  done  un- 
der it.  The  contents  of  the  first  contract 
are  not  before  us,  and  although  assuming 
the  proceedings  which  led  up  to  it  to  have 
been  regular,  still,  for  some  substantial 
defect  or  other  In  the  contract  itself,  the 
board  of  supervisors  may  properly  have 
deemed  it  necessary  to  renew  the  proceed- 
ings and  obtain  bids  over  again,  which  re- 
sulted in  another  contract  with  the  same 
person,  who  was  a  competitive  bidder  for 
the  work.  This  being  probable,  we  must 
presume  that  the  board  acted  regularly 
In  effecting  the  second  contract,  and  that 
a  valid  and  sufficient  reason  existed  for 
such  action.  Code  Qvll  Proc.  §  1963,  subd. 
15. 

For  these  reasons,  we  think  the  judg- 
ment and  order  should  be  affirmed. 

We  concur:    Foote,  C.  ;  Vanclief,  C. 

Pek  Curiam.  For  reasons  given  In  the 
foregoing  opinion,  the  judgment  and  or- 
der are  affirmed. 
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Ex  parte  Williams.    (No.  20,724.) 

(Supreme  C'oitrt  of  California.    July  24,  1890.) 

Collateral.  Pkoceedino — Jdrisdiction — Sew 

TZSCB. 

1.  Where  the  judgment  that  the  prisonar  be 
confined  in  the  house  of  correction  shows  on  its 
face  that  the  court  found  the  prisoner  to  be  under 
25  years  old,  or  is  silent  on  tiie  subject,  neither 
the  finding  nor  the  presumption  that  she  was  un- 
der 25  j'ears  old  (the  court  having  no  authority 
to  commit  one  older  than  that)  can  be  questioned 
on  habeas  corpus. 

a.  Under  St.  Cal.  1877-78,  p.  968,  authorli- 
ing  the  city  criminal  court  or  the  municipal  crim- 
inal court  of  the  ci^and  county  of  SanE^anciaco, 
in  any  case  where  a  prisoner  might  be  sentenced 
to  the  county  jail  or  the  state-prison,  instead 
thereof  to  commit  the  prisoner  to  the  house  ol  cor- 
rection, such  person  not  being  over  25  years  old, 
and  Const.  Cal.  art.  22,  §  3,  abolishing  said  courts, 
and  article  6,  §  6,  vesting  jurisdiction  in  cases 
amounting  to  felony  in  the  superior  court,  the  lat- 
ter court  has  authority  to  commit  to  the  house  of 
correction  in  felony  cases. 

In  bank.    On  habeas  corpus. 
N.  S.    Wirt,  for  petitioner.     James  D. 
Page,  lor  respondent. 

Fox,  J.  Lizzie  Williams,  on  whose  be- 
half this  proceeding  was  taken,  was  con- 
victed in  the  superior  court  of  the  city  and 
county  o(  San  Francisco  ol  grand  larceny, 
and  on  the  18th  day  of  October,  1S89,  was 
by  the  court  committed  to  the  liouse  of 
correction  for  the  period  of  two  years, 
where  she  has  ever  since  been  and  now  is 
confined  in  pursuance  of  said  Judgment 
and  commitment. 

1.  The  first  point  made  on  this  hearing 
is  that  the  prisoner  was  over  25  years  of 
age  at  the  time  of  the  pronouncing  of  the 
judgment,  by  reason  whereof  the  court 
had  no  jurisdiction  to  sentence  her  to  con- 
finement in  the  house  of  correction. 
Whether  a  prisoner  is  or  is  not  over  25 
years  of  age  is  a  question  of  fact  to  be  de- 
termined by  the  court  giving  the  judg- 
ment, at  or  before  the  time  of  pronounc- 
ing the  same.  If  it  should  appear  affirma- 
tively from  the  record  that  the  court  found 
the  prisoner  to  be  over  25  years  of  age, 
then  we  should  be  compelled  to  hold,  on 
the  face  of  the  record,  that  a  judgment  of 
confinement  in  the  house  of  correction  was 
void.  What  we  should  deem  it  our  duty 
to  do  with  the  prisoner  in  such  case,  there 
being  a  valid  conviction  but  no  judgment, 
it  will  be  sufficient  to  determine  when  the 
question  arises ;  it  does  not  arise  in  this 
case.  If  the  record  was  silent  on  tlie  sub- 
ject of  age.  It  being  a  case  where  written 
findings  are  not  required,  tlie  presumption 
would  be  that  the  court  had  done  its 
duty,  and  found  the  fact  to  be  such  as  to 
warrant thejudgment given.  Intliiscasea 
certified  copy  of  the  judgment  is  brought 
up  and  offered  in  evidence,  and  it  appears 
upon  the  face  thereof  that  the  court  found 
the  prisoner  to  be  under  the  age  of  25 
years.  Wliether  the  finding  be  evidenced 
by  the  record  or  by  the  presumption  of 
law,  its  correctness  cannot  be  inquired  in- 
to in  this  court  upon  babea.i  corpus.  If  the 
court  erred  in  its  finding,  the  error  can  only 
be  reviewed  upon  appeal, the  evidence  and 
the  rulings  of  the  court  being  brought  up 
on  bill  of  exceptions. 

2.  The  next  point  Insisted  upon  is  that 


no  court,  except  the  police  court,  has  juris- 
diction to  sentence  any  person  to  confine- 
ment in  the  house  of  correction.  This 
point  is  not  well  taken.  Before  the  adop- 
tion of  the  present  constitution  by  the  act 
entitled  "  A.n  act  in  relation  to  the  house 
of  correction  of  the  city  and  county  of  San 
Francisco,"  (St.  1877-78,  p.  953,)  the  city 
criminal  court,  or  the  municipal  criminal 
court  of  the  city  and  county,  was  author- 
ized in  any  case,  where  a  prisoner  npon 
conviction  might  be  sentenced  to  impris- 
onment in  the  county  jail  or  in  the  state- 
prison,  instead  thereof  to  sentence  such 
person  to  impriHonment  in  the  house  of 
correction:  provided  that  no  person  should 
be  so  sent  to  the  house  of  correction  who 
was  over  25  years  of  age.  Upon  the  adop- 
tion of  the  constitution,  by  section  S,  art. 
22,  thereof,  all  the  courts  of  the  state 
theretofore  existing,  except  justices'  and 
police  courts,  were  abolished,  but  the 
power  of  the  state,  through  the  judicial 
department  of  its  government,  to  punish 
for  public  offenses,  was  not  thereby  lost. 
All  the  laws  of  the  state  as  to  tlie  measure 
and  mode  of  punishment  not  inconsistent 
with  the  constitution,  and  as  to  what 
should  constitute  public  offenses,  remained 
in  full  force;  jurisdiction  to  administer 
them  being  by  proper  constitutional  and 
legislative  enactment  transferred  to  the 
new  courts  established  by  or  under  the 
constitution.  By  article  6,  §  5,  jurisdiction 
In  all  cases  amounting  to  felony  (of  which 
this  is  one)  was  vested  in  the  superior 
court.  By  operation  of  the  constitution 
Itself,  therefore,  the  superior  court  became 
vested  with  jurisdiction  in  all  cases  of  fel- 
ony, and  succeeded  to  all  other  courts 
which  theretofore  had  possessed  jurisdic- 
tion in  such  cases.  As  the  laws  prescrib- 
ing the  mode  and  measure  of  punishment 
of  felonies  were  not  changed  by  the  con- 
stitution. It  was  the  duty  and  within  the 
power  of  the  superior  court  to  administer 
those  laws  in  the  same  manner  and  to  the 
same  extent  as  other  courts  theretofore 
had  jurisdiction  to  do.  For  cases  pend- 
ing, in  order  that  there  should  be  no 
abatement  or  loss  of  jurisdiction,  it  was 
deemed  necessary  to  provide  forthe  trans- 
fer of  the  causes,  and  the  records  thereof, 
from  the  old  courts  to  the  new,  and  this 
was  done  by  section  3,  art.  22,  supra,  and 
subsequently,  and  more  In  detail,  by  an 
act  of  the  legislature  passed  for  that  spe- 
cial purpose,  approved  February  4, 1880. 
St.  IHSO,  p.  2.  By  section  2  of  that  act  it 
is  expressly  provided  that  the  superior 
court  shall  for  all  purposes  be  the  succes- 
3or  of  (among  others)  the  municipal  crim- 
inal court  and  the  city  criminal  court.  It 
is  claimed  that  this  act,  if  construed  as  for 
any  other  purpose  than  to  provide  for  the 
transfer  of  the  records  of  and  giving  juris- 
diction in  pending  cases,  is  void,  l>ecause 
such  other  purpose  is  not  expressed  in  the 
title  of  the  act.  It  is  unnecessary  to  dis- 
cuss that  contention  here,  for  the  reason, 
as  we  have  already  shown,  that  the 
constitution  itself  conferred  the  jurisdic- 
tion in  all  cases  of  felony,  and  it  became 
the  duty  of  the  court  upon  which  such  ju- 
risdiction was  conferred  to  administer  tlie 
laws  as  it  found  them  until  they  were 
changed.    See  also  Shay  r.  Superior  Court, 
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57  Cal.  542,  where  It  was  ezpresely  held 
tbat  the  superior  court  had  succeeded  "to 
all  the  powers  and  jorisdlction  of  the 
♦    •    •    municipal  criminal  court. " 

8.  It  Is  farther  contended  that  oven  it  the 
■nperior  court  once  bad  power  to  sentence 
a  defendant  convicted  of  felony  to  conflne- 
ment  In  the  house  of  correction.  It  no  long- 
er has  such  power  by  reason  of  the  pro- 
Ylsions  of  the  act  of  March  9, 1885,  entitled 
"An  act  to  provide  for  the  commitment  of 
persons  convicted  of  crime  to  the  house  of 
correction."  St.  1885,  p.  84.  A  careful  ex- 
amination of  that  act,  however,  will  show 
tiiat  it  does  not  in  any  manner  aBect  the 
question  of  the  power  of  the  court  to 
commit  to  the  house  of  correction  up 
on  conviction  for  felony.  It  relates  only 
to  cases  of  minor  offenses,  where  the  pun- 
ishment maybe  imprisonment  in  the  coun- 
ty Jail,  and  its  effect  is.  In  such  cases,  to 
take  off  the  limitation  of  age,  and  allow 
the  court  to  send  personsconvlctedof  such 
offenses  to  the  house  of  correction,  with- 
out regard  to  age.  Writ  dlscbarged,  and 
prisoner  remanded. 

We  concur :  Bkattt,  C.  J. ;  Sharfbtbin, 
J.;  Thobnton,  J. 

(85  Cal.  333)  """" 

Pkople  t.  Toai<.    (No.  20,610.) 
iaupreme  Ocwrt  of  CaHfomitu    Ang.  4,  1890.) 

InXBlOB  CODRTS — EsTABLISHMBST — JUDQlOniTS— 
CoIXjLTBBAI.  ATTAOXi 

1.  Const  Cal.  art  6,  I  1,  provides  that  the 
Icflslature  may  eatablish  Inferior  courts,  whose 
jniisdictioii  ana  powers,  under  section  13,  must  be 
TCKolated  "by  law;*  and  sections  15  and  16  of  ar- 
tiMe  4  provide  that  no  law  can  be  passed  except 
hybiU  concnrred  in  by  both  houses,  and  signed  by 
tne  governor.  Held,  that  Const.  Cal.  art  11,  {  8, 
which  provides  for  the  adoption  of  city  charters 
by  mere  resolution  of  the  legislature,  without  the 
approval  of  the  governor,  was  not  intended  to 
supersede  the  above  provisions  of  article  6  in  rela- 
tion to  Uie  establishment  of  inferior  courts,  and 
tiMt  the  provisions  of  the  charter  of  the  city  ot 
Ixis  Angeles,  so  adopted,  establishing  a  police 
court,  and  defining  its  Jurisdiction,  are  void. 
BsATTT,  C.  J.,  and  PATaBaoR,  J.,  dlasenong. 

8.  Where  the  bill  of  exceptions  on  appeal 
tram  a  Judgment  of  the  police  court  of  the  city  of 
Los  Angeles  recites  that  the  court  was  established, 
and  that  the  judge  was  elected  and  acted,  un- 
der the  city  charter,  it  will  not  be  assumed  that 
the  court  may  have  been  established  by  a  gen- 
eral law. 

8.  One  oonvloted  of  a  crime  may  oollaterally 
attack  the  existence  of  the  court  whlui  assnmwil  to 
toy  him. 

In  bank.  On  rehearing.  See  2S  Pac. 
Bep.  203. 

Wm.  T.  Wim&ma,  Horace  Bell,  and 
Stephen  M.  White,  for  appellant.  Oeo.  A. 
Johnson,  Atty.  Qen.,  anditf.  T.  Owens, for 
the  People. 

Works,  J.  The  appellant  was  con  vlctdd 
fen  the  court  below  of  an  assault  to  com- 
mit murder.  From  the  Judgment,  and  an 
order  denying  him  a  new  trial,  he  appeals. 
The  Judgment  waa  reversed  by  this  court, 
(2S  Pac.  Rep.  203,)  and  a  rehearing  gran  ted. 
It  was  urged  upon  us  In  the  petition  for 
a  rehearing  that  the  effect  of  the  decision 
was  to  oust  the  police  Judges  of  the  city 
of  Los  Angeles  from  ofllce  without  a  hear- 
ing.   Upon  the  second  hearing  the  police 


Judges,  as  well  as  the  attorneys  in  the 
case,  and  at  least  one  arnicas  curta.  were 
allowed  to  be  heard,  orally,  and  by  printed 
briefs,  and  the  subject  seems  to  have  been 
thoroughly  exhausted .  There  are  but  two 
questions  presented  for  our  consideration 
by  tills  second  presentation  of  the  case, 
vis. :  (1)  Was  the  police  court  ot  the  city 
of  Los  Angeles  attempted  to  be  estab- 
lished by  the  new  freeholders'  charter  of 
said  city,  a  valid  and  existing  court  at  the 
time  the  Judge,  or  pretended  Judge,  there- 
of committed  the  appellant  for  trial?  (2) 
Can  the  question  of  the  validity  of  said 
court  be  presented  by  the  appellant  in  this 
way,  or  must  the  same  be  raised  by  a 
direct  proceeding  for  that  purpose?  The 
point  Is  made  by  the  respondent  tbat 
this  court  has  already  determined  the  first 
of  these  questions  in  the  afllrmatlve  in  the 
two  cases  of  Brooks  v.  Fischer,  79  Cal. 
178,  21  Pac.  Rep.  6.5.3,  and  In  re  Strand, 
21  Pac.  Rep.  654.  But  the  question  now 
before  us  was  neither  presented  nor  con- 
sidered In  either  of  those  cases.  Brooks  v. 
Fischer  was  brought  to  determine  the  gen- 
eral question  whether  or  not  the  charter 
of  the  city  was  legally  adopted.  There 
was  some  doubt  in  the  minds  of  counsel 
having  that  matter  in  charge  whether  the 
coarse  taken  in  Brooks  v.  Fischer  was 
the  proper  one  to  raise  the  question,  and 
for  that  reason  the  application  in  Be 
Strand  was  made  for  the  sole  purpose  ot 
raising  the  same  question,  and  none  other 
was  presented.  This  court  regarded  the 
remedy  pursued  In  the  former  of  these 
cases  as  the  proper  one,  and  decided  the 

?,uestlon  raised  in  that  case.  Therefore, 
n  re  Strand  was  decided  as  presenting 
the  same  point,  and  the  writ  in  that  case 
was  denied  on  the  authority  ot  the  former 
one,  and  without  tcrther  consideration. 
And  In  Brooks  v.  Fischer  we  were  careful 
to  say,  in  effect,  that  we  were  simply  pass- 
ing upon  the  general  question  as  to  the 
proper  manner  of  adopting  the  charter, 
and  not  upon  the  question  as  to  the  valid- 
ity of  any  of  Its  provisions.  Thus  it  was 
said:  "It  is  contended  by  the  petitioner 
that  certain  provisions  of  the  charter  are 
Inconsistent  with  existing  general  laws, 
and  particularly  that  it  is  In  conflict  with 
the  general  law  with  reference  to  the  Im- 
provement of  streets.  It  may  be  that  cer- 
tain of  Its  provisions  are  Inconsistent  with 
present  laws,  and  that  so  far  It  cannot  be 
effective  as  against  such  laws ;  but  this  is 
a  matter  that  it  is  unnecessary  for  us  to 
determine.  It  is  enough  to  say  that  the 
whole  charter  cannot  be  held  to  be  invalid 
because  of  the  fact  that  a  few  of  its  pro- 
visions may  conflict  with  general  statutes 
now  in  force."  It  must  be  seen,  therefore, 
that  nothing  was  decided  in  either  ot 
the  cases  referred  to  which  precludes  us, 
as  an  authority  in  point,  or  otherwise, 
from  determining  the  question  now  before 
us,  which  is  whether  one  of  the  provisions 
of  the  charter  Is  invalid  as  in  conflict  with 
existing  laws.  These  cases  decided  that 
the  charter  of  Los  Angeles,  as  a  whole, 
was  adopted  In  the  proper  manner,  and 
nothing  more. 

1.  The  question  now  before  us  is  whether 
an  Inferior  court  can  be  established  by  a 
mere  resolution  ol  tlie  legislature  not  acted 
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upon  by  the  governor  because  Buch  conrt 
has  been  provided  for  In  a  charter  adopt- 
ed as  provided  by  section  8,  art.  11,  of  the 
constitution.  Section  1,  art.  6,  of  the  con- 
stitution relates  exclusively  to  the  estab- 
lishment of  courts,  and  provides :  "  The 
Judicial  power  of  this  state  shall  be  vested 
In  thesenate  sitting  as  acourt  of  impeach- 
ment, in  a  supreme  court,  superior  courts, 
justices  of  the  peace,  and  such  inferior 
courts  as  the  legislature  may  establish  in 
any  incorporated  city  or  town,  or  city 
and  county. "  There  may  be  "such  inferior 
courts  as  the  legislature  may  establish." 
1'he  material  question  here  is,  how  may 
the  legislature  establish  these  courts? 
Counsel  for  the  appellant  contend  that  It 
must  be  by  a  law  regularly  passed  through 
the  various  stages  required  by  the  consti- 
tution, and  approved  by  the  governor,  or 
passed  as  the  law  requires  without  his  ap- 
proval. On  the  other  hand,  It  Is  contend- 
ed by  the  respondent  that  the  section  ol 
the  constitution  referred  to  does  not  pro- 
vide how  the  legislature  shall  establish 
such  courts,  and  therefore  they  may  be 
established  by  the  adoption  of  acharter  of 
a  city  as  provided  by  article  11,  §  8,  of  the 
constitution.  There  are  other  sections  of 
the  constitution  which  throw  some  light 
upon  this  question,  it  it  needs  illumination. 
Section  13  of  article  6  provides :  '"  The  leg- 
islature shall  fix  by  law  the  jurlsdictiou 
of  any  inferior  courts  which  may  be  estab- 
lished In  pursuance  of  section  1  of  this  ar- 
ticle, and  shall  fix  by  law  the  powers, 
duties,  and  responsibilities  of  the  judges 
thereof. "  In  this  section  the  legislature  is 
authorized  to  fix  by  law  the  jurisdiction 
of  any  inferior  courts  which  maybe  estab- 
lished in  pursuance  of  section  1  above 
quoted.  There  is  no  authority  given  to 
fix  the  jurisdiction,  powers,  duties,  and  re- 
sponsibilities ol  inferior  courts  established 
in  any  other  manner,  and  this  must  be 
done  by  law.  Section  15  of  article  4  pro- 
vides how  all  laws  shall  be  passed:  "No 
law  shall  be  passed  except  by  bill.  Nor 
shall  any  bill  be  put  upon  its  final  passage 
until  thesame,  with  the  amendments  there- 
to, shall  have  been  printed  for  the  use  of 
the  members.  Nor  shall  any  bill  become  a 
law  unless  the  same  be  read  on  three  sev- 
eral days  in  each  house,  unless,  in  case  of 
urgency,  two-thirds  of  the  house  where 
such  bill  may  be  pending  shall,  by  a  vote 
of  ayes  and  noes,  dispense  with  this  pro- 
vision. Any  bill  may  originate  In  either 
house,  but  may  be  amended  or  rejected  by 
the  other;  and  on  the  final  passage  of  all 
bills  they  shall  be  read  at  length,  and  the 
vote  shall  be  by  ayes  and  noes  upon  each 
bill  separately, and  shall  be  entered  on  the 
journal,  and  no  bill  shall  become  a  law 
without  the  concurrence  of  a  majority  of 
the  members  elected  to  each  house. "  And 
section  16  of  the  same  article  provides 
what  shall  be  done  after  its  passage  be- 
fore It  shall  become  a  law.  It  is  too  clear 
for  argument  that  so  far  as  the  jurisdic- 
tion, powers,  duties,  and  responsibilities 
of  these  inferior  courts  are  concerned, 
they  must,  by  the  express  terms  of  the 
constitution,  be  provided  for  and  fixed  by 
a  bill  regularly  passed  through  the  stages 
necessary  to  constitute  it  a  law,  as  pro- 
vided in  sections  15, 16,  art.  4,  of  the  con- 


stitution. If  so,  cao  it  be  said,  with  any 
degree  of  reason,  that  it  was  the  inten- 
tion of  the  framers  of  the  constitution 
that  such  courts  might  be  established  by 
any  less  formal  means,  as,  for  example, 
by  a  resolution  adopted  by  the  two  houses 
of  the  legislature  after  but  one  reading, 
and  without  any  action  on  the  part  of  the 
governor?  We  cannot  think  so.  \V'hen 
it  was  provided  that  courts  should  be  es- 
tablished by  the  legislature,  it  was  un- 
doubtedly meant  that  they  should  be  estab- 
lished by  the  law-making  power,  including 
the  governor,  and  by  laws  passed  and  ap- 
proved as  provided  by  other  sections  of 
the  constitution.  That  such  courts  are 
properly  established  in  this  way  has  been 
decided  by  this  court.  Ex  parte  Jordan, 
62  Cal.  464;  Ex  parte  Lloyd,  78  Cal.  421,  20 
Pac.  Rep.  872.  Section  8,  art.  11,  of  the 
constitution,  does  not,  and  was  not  in- 
tended to,  change  or  In  any  way  alter  the 
specific  provisions  relating  to  courts.  The 
provision  In  that  section  that  the  char- 
ters authorized  thereby  to  be  framed  and 
adopted  must  be  "consistent  with  and 
subject  to  the  constitution  and  laws  of 
this  state, "  makes  it  clear  that  nothing  of 
the  kind  was  intended.  A  provision  in  a 
charter  adopted  by  mere  resolution  of  ap- 
proval, and  not  by  law,  establishing  in- 
feriorcourts,  and  giving  them  jurisdiction, 
is  clearly  In  conflict  with  the  constitu- 
tional provisions  above  referred  to  provid- 
ing how  courts  shall  be  established  and 
given  jurisdiction.  But  it  is  urged  upon 
us  by  one  of  the  gentlemen  who  claims 
to  be  a  police  judge  under  this  charter 
that  dire  consequences  will  result  from  a 
decision  by  us  that  this  court  was  not 
legally  established.  The  city  of  Los  Ange- 
les will  be  deprived  of  its  police  court, 
criminals  will  escape  justice,  and  the  gen- 
tlemen claiming  to  be  judges  of  said  conrt 
win  be  responsible  for  acts  done  by  them 
as  such  judges  without  legal  authority. 
We  are  too  firmly  convinced  of  the  con- 
clusion we  have  reached  to  be  affected  or 
influenced  b.v  the  fear  of  consequences.  Be- 
sides, in  our  iudgment,  the  consequences 
likely  to  result  from  this  decision  cannot 
be  so  seriou .  as  to  allow  that  courts  ot 
Justice,  however  inferior,  may  be  estab- 
lished in  the  informal  and  loose  way  con- 
tended for  by  tJie  respondent.  The  city  of 
Los  Angeles  is  amply  provided  with  infe- 
rior courts  without  Its  police  court,  and 
to  be  relieved  of  the  uimecessary  expense  of 
maintaining  it  should  not  beseriously  com- 
plained of.  The  criminals  that  will  escape 
justice  by  the  conclusion  we  have  reached 
must  be  few  in  number,  and  the  emolu- 
ments of  the  office  to  which  they  were  not 
entitled  will  probably  compensate  the 
judges  for  all  liabilities  Incurred  by  them 
by  reason  ot  having  acted  without  au- 
thority of  law. 

2.  But,  conceding  that  the  police  court 
of  Lob  Angeles  was  not  legally  estab- 
lished, it  Is  further  contended  that  the  fact 
canuot  avail  the  appellant  in  this  case; 
that  whether  it  was  or  not  the  pretended 
judge  thereof  was  a  Je /jjcto  judge,  and 
bis  right  to  the  oflJce,  or  his  power  and 
jurisdiction,  cannot  be  questioned  In  this 
collateral  way,  but  must  be  raised  b.v  a 
direct  action  for  that  purxjose.    We  think 
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tblB  point  would  be  well  taken  if  this  were 
an  attempt  to  test  the  light  of  some  one 
to  hohl  an  existing  office.  Hull  v.  Supe- 
rior Court,  63  Cal.  174-179;  Buckner  v. 
Veuve,  Id.  804;  Fraser  v.  Freelon,  58  Cal. 
847.  But  the  queBtlon  presented  here  Is 
not  as  to  the  right  of  a  particulaj:  person 
to  hold  an  existing  office.  There  cannot 
be  a  de  facto  judge  of  a  court  that  has  no 
existence.  We  are  very  clear,  therefore, 
that  the  appellant  has  the  right  to  pre- 
sent the  question  on  this  appeal,  and  that 
it  is  our  duty  to  determine  it.  And  if  such 
results  are  likely  to  follow  as  the  respond- 
ent claims,  it  is  better  that  it  should  be 
determined  speedily.  It  cannot  be  claimed 
that  the  pretended  Judge  who  committed 
the  appellant  was  elected  to  or  claims  to 
be  holding  any  other  office  than  the  one 
attempted  to  be  established  by  the  resolu- 
tion approving  the  charter  of  Los  Angeles. 
The  grounds  upon  which  the  appellant 
moved  to  set  aside  the  information  were  as 
follows:  "  (1)  That  before  the  filing  there- 
of the  defendant  had  not  been  legally  com- 
mitted by  a  magistrate;  (2)  that  the  in- 
formation herein  purports  to  be  filed  upon 
a  pretended  examination  of  one  L.  Stan- 
ton, who  falsely  and  illegally  pretended 
to  be  a  judge  of  a  pretended  police  court 
of  the  city  of  Los  Angeles;  tS)  that  the 
said  pretended  police  court  of  Los  Angeles 
has  no  legal  existence  under  the  constitu- 
tion and  laws  of  this  state;  (4)  that  said 
L.  Stanton  Is  not,  and  was  not  at  the 
time  of  said  pretended  examination  of  the 
defendant,  a  magistrate  who  had  power 
or  authority  to  examine  the  defendant  in 
respect  to  the  matter  charged  in  this  in- 
formation." These  objections  raised  not 
only  the  question  as  to  the  right  of  Stan- 
ton to  hold  the  office,  but  as  to  the  exist- 
ence ot  the  office,  and  the  bill  of  excep- 
tions shows  his  only  claim  to  hold  office 
was  bj-  virtue  of  the  resolution  referred 
to.  It  recites:  "That  theretofore,  to-wit, 
on  the  21st  day  of  May,  1889,  the  said  in- 
formation was  filed  in  department  No.  1 
of  said  court  upon  the  defendant  having 
been  examined  and  held  to  answer  by  L. 
Stanton,  Esq.,  Judge  of  the  police  court 
of  Los  Angeles  city,  the  said  police 
court  having  been  authorized  by  the  legis- 
lature of  said  state,  to-wlt,  senate  resolu- 
tion No.  2,  approving  the  charter  of  the 
said  city  of  Los  Angeles,  adopted  January 
31, 1889,  and  the  said  L.  Stanton  having 
been  elected  Judge  of  said  court  under  and 
by  virtue  of  said  charter,  and  was  so  act- 
ing by  virtue  of  his  said  election."  As 
agaiust  this  statement  in  the  bill  of  excep- 
tions the  claim  of  the  respondent  that  he 
may  have  been  Judge  of  a  police  court  es- 
tablished by  a  general  law  cannot  be 
maintained.  We  cannot  disregard  the 
plain  recitals  in  the  bill  of  exceptions,  and 
evade  the  real  question  In  the  case  in  the 
way  snggettted  by  counsel.  Judgment 
and  order  reversed. 

We  concur:    McFahland,   J.;    Sharp- 
stein,  J. :  Thounton,  J. 

Fox,  J.,  (concurring.)    In  velw   of   the 
recital  from  the  bill  of  exceptions,  above 
quoted  by  Mr.  Justice  Works,  I  am  con- 
strained to  concur  in  the  Judgment.    This 
Cal.Rep.  23-2S  P.— 36 


is  not  a  mere  assertion  or  stipulation  ot 
counBel  as  to  what  the  law  is ;  but  here  it 
is  certified  by  the  court,  as  a  fact  in  the 
cause,  that  the  police  court  in  which  the 
defendant  had  his  only  preliminary  exam- 
ination is  the  police  court  authorized  (es- 
tablished) "by  senate  resolution  No.  2,  ap- 
proving the  charter  of  the  said  city  of  Los 
Angeles,"  and  that  said  Stanton  was 
elected  Judge  of  said  court,  and  was  act- 
ing bv  virtue  of  such  election.  On  facts  so 
certified  this  court  cannot  do  otherwise 
than  hold  that  the  police  court  of  which 
said  Stanton  was  acting  as  Judge  had  no 
legal  existence,  and  consequently  that 
there  could  be  no  Judge  thereof,  either  de 
J  are  or  de  facto.  While  a  municipal  char- 
ter, framed,  adopted,  and  approved  as 
provided  in  article  11,  §  8,  of  the  constitu- 
tion. Is  a  law  of  the  highest  order, — one 
estublished  by  the  people  direct,  and,  by 
the  authority  of  the  constitution,  "the 
organic  law  "  of  the  municipality,  supersed- 
ing "anyexisting  charter,  and  any  amend- 
ments thereof,  and  all  special  laws  incon- 
sistent with  such  charter, — and  is  by  the 
constitution  Itself  protected  from  the  en- 
croachment of  legislative  enactment,  it  Is 
valid  law  only  so  far  as  its  provisions  are 
kept  within  the  limitations  prescribed  by 
the  constitution.  It  Is  invalid  whenever 
and  in  so  far  as  it  undertakes  to  establish 
courts  of  justice;  for  the  same  constitu- 
tion which  authorizes  its  adoption  has 
prescribed  that  the  judicial  power  of  the 
state  shall  be  vested  in  certain  courts 
named  in  that  instrument,  "and  in  such 
inferior  courts  as  the  legislature  may  es- 
tablish In  any  Incorporated  city  or  town, 
or  city  and  county. "  Article  6.  §  1.  Thus 
it  will  be  seen  that  It  is  not  appointed  for 
the  people  of  municipalities  to  establish 
courts.  These,  where  not  established  by 
the  people  through  the  constitution,  can 
be  establlKhed  by  the  legislature  onlj-.  It 
can  establish  them  only  by  the  passage 
of  appropriate  laws ;  and  It  can  puss  no 
law  except  by  bill,  and  in  the  manner  pre- 
scribed by  article  4,  §§  15, 16,  of  the  con- 
stitution. 

Be  ATT  Y,  C.J.  I  dissent.  It  would  serve 
no  useful  purpose  to  enter  upon  an  elabo- 
rate presentation  of  the  views  which  have 
led  me  to  aconclusion  opposed  to  that  of  the 
court,  but  the  point  decided  Is  so  Impor- 
tant that  the  occasion  seems  to  justify  a 
brief  statementof  the  grounds  upon  which, 
in  my  opinion,  that  portion  of  the  charter 
of  Los  Angeles  establishing  a  police  court 
should  be  held  valid  and  operative.  1 
think  that  theframersof  the  constitution, 
in  adopting  the  provisions  of  section  8  of 
article  11,  Intended  to  confer  upon  cities 
the  power  to  frame  and  adopt  charters 
which  should  be  whole  and  complete.  A 
municipal  court  ot  some  sort  was  gener- 
ally, and  I  believe  universally,  a  part  of  all 
city  charters  in  California  before,  and  has 
been  since,  the  adoption  of  the  new  consti- 
tution. A  municipal  charter  containing 
no  provision  for  a  municipal  court  would 
be  very  unusual,  to  say  the  least.  And  so 
firmly  is  this  idea  impluuted  in  the  popu- 
lar and  professional  mind  that  of  the  seven 
or  eight  freeliolders'  charters  that  have 
been  framed  since  the  adoption  of  the  new 
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constitution  not  one,  I  believe,  has  omit- 
ted to  provide  for  a  police  court.  When 
it  is  reniembereU  that  the  boanlH  of  (rce- 
holders  by  whom  these  charters  have  been 
framed  wen;  lai-RoIy  composeil  of  lawyers 
of  recognized  standiuR  and  ability,  and 
when  it  is  considered  further  that  in  all  the 
litigation  which  has  ensued  concerning  the 
rights  and  jurisdiction  of  the  courts  so  es- 
tablished the  point  has  been  raised  for  the 
first  time  in  this  case  tliat  it  is  not  compe- 
tent by  a  freeholders'  charter  to  create  a 
police  court,  or  endow  It  with  any  juris- 
diction, it  would  certainly  seem  that  the 
proposition  ought  not  to  be  treated  as 
too  plain  for  argument.  The  objection  to 
establishing  an  inferior  court  by  means  of 
a  freeholders' charter  is  that  such  courts 
must  be  established  by  the  legislature, 
(Const,  art.  G,  §  1,)  and  their  jurisdiction 
and  powers  must  be  regulated  bylaw,  (Id. 
§  13,)  and  no  law  can  be  passed  except  by 
bill,(Id.art.4,§15.)  If  theconstltutionwere 
perfectly  consistent  in  the  use  of  words, 
this  argument  would  be  infallible ;  but  the 
constitution  is  not  so  consistent.  At  the 
same  time  tliat  it  says  In  the  section  last 
cited  that  no  law  shall  be  passed  except  by 
bill.  It  expressly  provides  in  another  sec- 
tion for  the  enactment  of  a  particular  kind 
of  law  by  another  method.  Article  11,  §  8. 
To  make  the  constitution  consistent  and 
harmonious  as  a  whole,  verbal  discrep- 
ancies must  be  disregarded.  Section  15  of 
article  4  must  be  regarded  as  the  rule  for 
enacting  statutes  In  general,  and  section 
8  of  article  11  as  the  exceptional  method 
of  enacting  special  city  charters.  Such 
charters  are  law  s.  Since  they  repeal  laws, 
i.  e.,  pre-existing  charters  and  all  special 
laws  Inconsistent  with  them,  it  canot  be 
denied  that  they  have  the  substance,  force, 
and  effect  of  law,  and  in  the  constitution 
itself  they  are  given  the  name  of  laws. 
Can  It  not  be  said. then, thatevery  require- 
ment of  the  constitution  Is  satisfied  in  the 
creation  of  a  municipal  court  by  such  a 
charter?  The  legislature  must  approve 
the  charter.  Therefore,  what  the  charter 
establishes  the  legisiatareestabiisheB.  The 
charter  is  a  law.  Therefore,  the  jurisdic- 
tion conferred  by  it  is  conferred  by  law. 
It  is  not  suggested  that  any  inconvenience 
has  been  occasioned  or  couid  arise  from 
this  view.  It  can  scarcely  be  doubted  that 
it  accords  with  the  actual  Intention  of  the 
framcrs  of  the  constitution.  It  is  certain 
that  it  comports  with  the  general  under- 
standing hitherto  prevailing,  and,  if  I  am 
not  mistnken,  it  has  baeu  shown  not  to 
be  in  conflict  with  a  fair  construction  of 
the  terms  of  those  provisions  which  are 
supposed  to  condemn  it. 

Paterson,  J.    I  concur  in  the  views  o! 
the  chief  justice. 


85   Cal.    55 

Hkarn  v.  Kennedy  et  al.    (No.  13,499.) 
(Supreme  Court  of  Colt/omio.    July  28,  1890.) 

Note  Secuhed  ox  Homestbai>— Claim  against 
Decedent. 
Under  Code  Civil  Proc.  Cal.  §  1475,  requir- 
inf;  all  claims  secured  by  liens  or  incumbrances 
on  the  homestead  of  a  person  deceased  to  be  pre- 
sented and  allowed  as  other  claims  against  the  es- 
tate, a  complaint,  In  an  action  on  a  note  ^ven  by 


defendant  and  her  deceased  husband,  and  secured 
on  their  homestead,  which  asks  for  a  personal  judg- 
ment and  a  sale  of  the  mortgaged  property,  is  bad 
on  general  demurrer,  where  it  falls  to  allege  that 
the  claim  had  been  presented  tor  allowanoa. 
Beattk,  O.  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Tehama  county ;  Phil  W.  Kgyser,  Judge. 

Code  Civil  Proc.  §  1475,  requires  all  claims 
secured  by  liens  or  incumbrances  on  the 
homestead  of  a  person  deceased  to  be  pre- 
sented and  allowed  as  prescribed  for  other 
claims  against  the  estate. 

JobD  F.  Etllsoo,  for  appellant.  Wm. 
Naffle,  for  respondent. 

Shaupstei.n,  J.  Appealfrora  a  judgment. 
The  only  question  to  be  considered  here  Is, 
was  the  demurrer  to  the  complaint  prop- 
erly sustained?  The  complaint  alleges 
that  in  1875  the  defendant  Mary  E.  Ken- 
nedy and  one  Michael  Kennedy  were  hus- 
band and  wife.  That  In  1875  they  filed  a 
declaration  of  homestead  upon  certain 
lots  in  Bed  Bluff,  Cal.  The  homestead  was 
a  valid  one.  That  Michael  Kennedy  died 
in  1886,  and  the  defendant  Mary  E.  Kenne- 
dy was  appointed  the  administratrix  of 
his  estate.  That  on  the  13th  day  of  Feb 
ruary,  1889,  the  superior  court  of  Tehama 
county,  on  the  petition  of  the  isald  Mary 
E.  Kennedy,  made  an  order  settlnr  aside 
the  lots  above  referred  to  us  a  homestead 
to  the  defendant  Mary  E.  Kennedy.  That 
on  the  12th  day  of  October,  1882,  suid  Mary 
E.  Kennedy  and  her  husband,  Michael  Ken- 
nedy, executed  a  joint  and  several  note  to 
the  plaintiff  for  J500,  due  five  years  after 
date,  bearing  interest  at  the  rate  of  10  per 
cent,  per  annum.  That,  to  secure  this 
note,  the  defendant  Mary  E.  Kennedy  and 
her  husband,  Michael  Kennedy,' executed 
and  delivered  to  the  plaintiff  a  mortgage 
covering  the  lots  above  described.  The 
complaint  does  not  allege  that  the  claim 
of  indebtedness  upon  which  this  suit  was 
brought  was  ever  presented  to  the  ad- 
ministratrix for  allowance.  The  com- 
plaint prays  for  a  personal  judgment 
against  the  defendant  Mary  E.  Kennedy, 
and  for  a  sale  of  the  lots  described  in  the 
mortgage.  The  defendant  C.  P.  Braynnrd 
is  made  a  defendant,  because,  it  is  alleged, 
he  has  or  claims  some  interest  in  the 
mortgaged  premises.  Defendant  demurred 
to  the  complaint  on  three  grounds:  (1) 
that  there  is  a  defect  of  parties  plaintiff,  in 
that  the  personal  representative  of  the 
Kennedy  estate  should  have  been  made  a 
party  defendant ;  (2)  that  several  causes 
of  action  have  been  Improperly  united; 
and  (3)  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  demurrer  was  sustained  on  the 
ground  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  complaint  does  not  state  that 
the  claim  secured  by  the  mortgage  was  ev- 
er presented  to  the  administratrix  tor  al- 
lowance. In  Camp  v.  Grider,  62  Cal.  20, 
where  a  husband  died  leaving  a  homestead 
Incumbered  by  mortgage,  which  was  exe- 
cuted by  himself  and  wife,  it  was  held 
that  the  mortgage  could  not  be  foreclosed 
unless  the  claim  was  presented  for  allow- 
ance against  tlie  estate  of  the  decedent.  In 
that  case  the  note  was  not  signed  by  the 
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wIfA.  In  Anodatlon  t.  King,  28  Pae.  Sep. 
876,  both  the  note  and  mor  tirade  were  exe- 
cuted by  the  husband  and  wUelolntly,  and 
it  waa  held  that  the  mortgage  could  not 
be  toreclosed  without  presenting  the  claim 
for  allowance  against  the  estate  of  the  de- 
cedent. On  the  authority  of  these  cases, 
the  demurrer  was  properly  sustained.  The 
demarrer  to  the  complaint  was  suHtained 
on  the  16tb  of  July,  1889,  and  on  the  27tta 
of  September.  1889,  the  plaintiff  having 
tailed  to  amend  her  complaint,  Judgment 
was  rendered  and  entered  in  favor  of  de- 
fendant.   Judgment  affirmed. 

We  concur:  Fox,  J.;  MoFabland,  J.; 
Thornton,  J. 

Bkattt,  C.  J.,  (dissenting.)  On  the  au- 
thority of  the  cases  cited.  It  seems  to  be 
settled  that  the  plaintiff  cannot  foreclose 
her  mortgage,  but  the  facts  alleged  seem 
to  be  sufficient  to  entitle  her  to  a  person- 
al Judgment  tor  the  amount  of  the  note. 
If  BO,  the  complaint  was  good  against  a 
BSDeral  demurrer  tor  want  of  tacts. 

(85  Cal.  60)  

Page  et  al.  v.  Board  of  Supervisors  of 

Los  Anoblks  County.    (No.  13,254.) 
(ffuvreme  Court  t^f  Calif omia.   Jnly  28, 1890. ) 

llnmCIFAI.  COBPOBATIONB— Inoospobation. 
Pol.  Code  Oal.  p.  787,  f  8,  providing  the 
steps  to  be  taken  for  the  Incorporation  of  mtiniol- 
pallUes  containing  not  less  than  fiOO  inhabitants, 
reqnires  a  petition  to  the  board  of  supervisors 
signed  "by  at  least  100  qualified  electors  of  tbe 
ooonty,  residents  within  the  limits  of  such  pro- 
posed corporation, "  and  that  an  eleoUon  sball  be 
ordered  to  decide  on  the  matter  of  incorporation. 
Section  8  provides  for  canvassing  the  returns,  and 
declaring  the  result.  HtUd,  uiat  where,  after 
the  elecuon,  the  board  learned  that  only  part  of 
the  100  petitioners  were  bona  flde  residents,  it 
ooold  not  be  compelled  to  canvass  the  returns. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county ;  W.  P.  Wads, 
Judge. 

Action  by  S.  L.  Page  and  others  against 
the  board  of  supervisors  of  Los  AnKeles 
county.  Pol.  Code,  p.  737,  §  2,  providing 
tbe  steps  to  be  taken  for  the  incorporation 
of  municipalities  containing  not  less  than 
500  inhabitants,  requires  that  "a  petition 
shall  first  be  presented  to  the  board  of  su- 
pervisors of  such  county,  signed  by  at 
feast  100  qualified  electors  of  the  county, 
residents  within  the  limits  of  such  pro- 
posed corporation."  It  also  provides  that 
an  election  shall  be  ordered  to  decide  on 
the  matter  of  incorporation.  Section  8 
provides  that  on  the  Monday  after  elec- 
tion the  board  shall  canvas  the  returns, 
and  declare  the  result. 

Frank  P.  Kelly  and  Smith,  Howard  A 
Smith,  {George  H.  Smith,  of  couneel,)  for 
appellant.    U.  C.  Carr,  tor  respondents. 

Pox,  J.  On  the  2d  day  of  July,  1888,  a 
petition  was  presented  to  the  board  of  su- 
pervisors of  Los  Angeica  county,  asking 
that  certain  territory  be  Incorporated  into 
a  municipality,  to  be  known  as  the  "City 
of  Alhambra,"  in  pursuance  to  tbe  pro- 
visions of  the  rannlclpal  incorporation 
act,  St.  1883.  p.  93;  Pol.  Code,  p.  737.  The 
petition  described  the  proposed  bounda- 
ries <rf  tbe  corporation,  stated  that  the 


population  witliln  those  boundaries  was 
about  860,  and  was  signed  by  106  persons 
claiming  to  be  residents  and  electors  with- 
in said  territory.  It  was  accompanied 
with  proper  proof  of  publication  thereof, 
with  the  names  of  the  signers,  and  of  in- 
tention to  present  It  at  that  time.  The 
matter  came  on  for  hearing  on  the  7th  of 
July,  when  a  protest  was  filed  regarding 
the  establishment  of  the  boundaries  as 
described  in  the  petition,  and  after  some 
general  discussion  as  to  the  boundaries, 
and  tbe  examination  of  witnesses  as  to 
population,  tbe  board  having  ascertained 
that  thepopulatlonof  the  district,  as  they 
seem  to  have  agreed  to  bound  It,  was  In 
excess  of  600,  a  resolution  was  adopted 
giving  notice  of  an  election,  submitting  to 
the  qualified  voters  within  certain  bound- 
aries described  In  the  resolution, but  differ- 
Ing  somewhat  from  those  given  In  the  pe- 
tition, the  question  ut  whether  or  not  they 
should  become  incorporated,  and  for  the 
election  of  the  officers  thereof.  The  notice 
was  in  due  and  proper  form,  fixing  the 
day  of  election  for  the  27th  of  July,  and 
was  duly  published.  Nothing  was  put 
upon  the  minutes  of  the  board  showing 
the  result  of  its  deliberations,  the  Judg- 
ment or  conclusion  at  which  it  had  ar- 
rived on  the  question  of  the  sufficiency  of 
the  petition  or  the  notice,  of  the  sufficiency 
of  the  number  of  its  signers,  or  of  their 
residence  and  competency  to  sign,  or  of  Its 
determination  as  to  the  boundaries,  ex- 
cept the  recitals  as  found  in  the  resolution 
or  order  calling  tbe  election ;  and  these 
make  no  reference  to  the  petition,  or  the 
sufticiency  thereof,  the  notice  given  of  the 
application,  tbe  number,  residence,  or 
competency  of  the  signers.  In  fact,  so  tar 
as  the  minutes  of  the  board  show,  there 
was  no  Investigation  as  to  whether  the 
signers,  or  any  of  them,  were  residents  or 
electors  within  the  boundaries  of  the  pro- 
posed municipality,  as  described  in  the 
notice  of  election.  Notice  of  the  election 
was  duly  published,  and  at  the  appointed 
time  the  election  was  held,  and  the  re- 
turns thereof  duly  certified  and  returned 
to  the  board  as  required  by  law.  The 
board  met  at  the  time  fixed  by  law  for  the 
canvassing  of  Huch  returns,  but  then,  and 
ever  since,  refused  to  canvass  said  returns 
or  take  any  further  proceedings  In  the 
matter.  The  petition  is  by  the  parties 
claiming  to  have  been  elected  trustees  at 
that  election,  for  a  writ  of  mandate,  to 
compel  the  board  of  supervisors  to  can- 
vass the  returns  of  that  election,  and  de- 
clare the  result.  The  board,  by  their  an- 
sv7er,  admit  the  allegations  of  the  com- 
plaint, and  then,  for  further  answer,  allege 
that  on  the  13th  of  August,  1883,  upon 
information  given  to  and  protest  filed 
with  the  board  by  divers  good  cltixcns  of 
the  town  or  locality  of  Alhambra  aKainst 
the  counting  or  canvassing  of  said  vote, 
that  a  great  fraud  had  been  perpetrated 
on  the  board,  and  that  a  large  number  of 
those  persons  who  had  petitioned  for  the 
lncori)oration  of  said  Alhambra  were  not 
residents  in  or  electors  residing  within  the 
boundBries  proposed  to  be  Incorporated 
under  the  name  of  Alhambra,  and  that  as 
many  as  26  of  the  100  signers  of  said  peti- 
tion were  not  such  residents  or  electors; 
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that  the  board  then,  for  the  first  time,  was 
informed  of  or  discovered  snch  fact,  and 
proceeded  to  inquire  concerning  the  same, 
and  upon  full  investigation  and  the  exam- 
ination of  sundry  witnesses  it  ascertained 
that  less  than  100  in  number  of  those  who 
had  signed  the  petition  which  was  pre- 
sented to  the  board  resided  within  the 
boundaries  of  the  territory  proposed  to 
be  incorporated,  or  were  electors  within 
the  same,  and  thereupon  dismissed  the  en- 
tire proceedings  with  reference  to  said  in- 
corporation, without  prejudice,  and  re- 
fused to  canvass  said  vote.  At  the  hear- 
ing it  was  stipulated  as  a  fact  that  less 
than  100  of  the  signers  of  the  petition  were 
residents  or  electors  within  the  territory 
proposed  to  be  incorporated.  The  court 
below  found  the  facts  as  alleged  in  the 
pleadings  and  conceded  in  said  stipula- 
tion, and  then  found,  as  conclusions  of 
law,  that  the  act  remaining  to  be  done  by 
the  board  of  supervisors,  after  the  coming 
in  of  the  returns,  was  purely  ministerial; 
and  that  the  law  neither  requires  nor  au- 
thorizes any  inquiry  on  the  part  of  the 
board  of  supervisors,  other  than  as  to  the 
apparent  regularity  of  the  returns  they 
are  to  canvass,  sufficient  to  assure  them 
that  the  documents  presented  have  been 
properly  transmitted,  and  came  from  au- 
thorized election  officers.  And  on  such 
findings  and  conclusions  of  law  the  court 
gave  judgment  in  favor  of  the  plaintiffs, 
commanding  that  the  writ  issue  requiring 
the  board  to  canvass  the  returns  and  de- 
clare the_  result  as  the  statute  requires. 
From  this  judgment  the  defendant  ap- 
peals. 

We  cannot  accede  to  the  conclusions  of 
law  reached  by  the  court  below.  If  the 
board  of  supervisors  should  find  these  re- 
turns regular  on  their  face,  and  proceed  to 
canvass^  the  same  and  declare  the  result, 
as  required  by  the  judgment  rendered  here- 
in, and  that  result  was  found  in  favor  of 
the  proposed  incorporation,  we  should 
have  the  anomaly  of  a  small  community 
exercising  the  franchise  of  a  municipal 
corporation,  with  all  the  expenses  and  ob- 
ligations incident  thereto,  under  the  ap- 
parent license  of  the  authorized  agent  of 
the  state  in  that  behalf,  but  in  fact  with- 
out any  authority  of  law,  for  the  want  of 
jurisdiction  in  the  agent  to  grant  such 
license.  Under  the  admitted  facts  in  this 
case,  and  the  decision  of  this  court  in  Peo- 
ple v.  City  of  Rivei-side,  66  Cal.  288,  5  Pac. 
Rep.  350,  the  organization  of  the  corpora- 
tion would  be  absolutely  void  for  the 
want  of  the  proper  number  of  signers 
qualified  in  the  premises  to  the  petition 
upon  which  the  jurisdiction  of  the  super- 
visors to  act  must  be  based.  This  juris- 
diction is  a  matter  without  which  every 
step  of  the  board  of  supervisors  is  void, 
and  into  which  the  board  not  only  has  the 
right,  but  it  is  its  duty,  to  inquire  at  every 
stage  of  its  proceedings,  to  the  end  that 
its  final  action  shall  be  valid  and  binding. 
The  inquiry  in  this  case  was  made  late  in 
the  proceedings,  but  not  too  late  for  the 
board  to  avail  itself  of  the  result  and  pre- 
vent it  from  doing  a  void  act, — that  of  de- 
claring Alhambra  to  be  a  municipal  cor- 
poration,— or  to  save  the  people  of  Alham- 
bra  from  other  and  greater  complications 


and  evils.  There  is  nothing  in  the  propo- 
sition that  a  favorable  vote  of  the  people 
will  cure  all  preceding  defects,  and  itsielf 
confer  jurisdiction  to  issue  tbe  neeessaiy 
certificate  to  exercise  the  municipal  fran- 
chise. An  election  held  without  authority 
of  law  gives  no  title  to  office,  (People  v. 
Church,  6  Cal.  76;  People  v.  Mathewson, 
47  Cal.  442;  Kenfield  v.  Irwin.  52  Cal.  164; 
People  y.  Harvey,  58  Cal.  337,)  and  in  like 
manner  such  an  election  can  give  no  title 
to  a  franchise.  Mandamus  will  not  lie  to 
compel  the  secretary  of  state  (the  proper 
officer  in  such  case)  to  certify  the  election 
of  members  of  congress  of  which  no  no- 
tice was  given  to  the  voters.  People  v. 
Thompson,  67  Cal.  627,  9  Pac.  Rep.  833.  So 
mandamus  will  not  lie  to  compel  tbe 
board  of  supervisors  to  issue  the  certifi- 
cate of  municipal  incorporation,  when  no 
notice  was  given  of  an  election  to  detei^ 
mine  whether  the  people  would  incorpo- 
rate or  not;  and  a  notice  given  without 
authority  of  law  is  no  notice.  A  notice 
given  without  jurisdiction  is  one  given 
without  authority  of  law.  It  follows 
from  these  conclusions  that  the  judgment 
apiiealed  from  must  be  reversed,  and  the 
cause  remanded,  with  instructions  to  the 
court  below  to  dismiss  the  writ.  So  or- 
dered. 

We  concur:   Beatty.  C.  J.',  Works.  J.; 
Sharpstein,  J, :  Thornton.  J. 


89  Cal.  8t 

Gessnbb  v.  Paluateeb.    (No.  13,4<J8.) 

(Supreme  Court  of  California.    July  28,  1890.) 

Attachment — Venpob's  LiIen. 

Where  one  sella  land  conditioned  that  tbe 
deed  shall  not  be  given  until  full  payment  of 
price,  and  takes  a  note  in  part  payment,  the  as- 
signee of  the  note,  In  an  action  against  the  maker. 
Is  not,  by  reason  of  the  Tender's  lien  which  the 
payee  had,  prevented  from  attaching  defendant's 
property,  under  Code  Civil  Proc.  Cal.  |  S37,  proTld- 
Ing  that  an  attachment  may  Issue  where  tho  debt 
sued  on  is  not  secured  b7  mortgase  or  Urn. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  A.  W.  Hutton,  Judge. 

Action  by  J.  M.  Gessuer  against  Aaron 
Palmateer.  Code  Civil  Proc.  §  537,  provides 
that,  in  an  action  on  a  contract  for  the 
payment  of  money,  plaintiff  may  have  the 
property  of  defendant  attached,  where  the 
debt  is  not  secured  by  mortgage  or  lien. 

IVinslow  P.  Hyatt,  for  appellant.  Del 
VaUe  &  Munday,  for  respondent. 

McFarland,  J.  This  is  an  appeal  from 
an  order  denying  a  motion  to  dissolve  an 
attachment.  The  action  is  upon  a  nego- 
tiable promissory  note  given  by  defend- 
ant to  one  E.  C.  Webster,  and  by  the  latter 
assigned  to  plaintiff.  The  ground  of  the 
motion  is  that  the  note  sued  on  was  given 
to  Webster  in  part  payment  for  certain 
land  purchased  from  him  by  defendant; 
that  Webster  had  a  vendor's  lien  as  secu- 
rity for  the  payment  of  the  note ;  that  the 
lien  passed  to  plaintiff  by  the  assignment 
of  the  note;  that  the  payment  of  the  note 
was  thus  secured  by  a  lien  on  real  prop- 
erty, and  that  consequently  a  writ  of  at- 
tachment could  not  rightfully  be  issued. 
But  a  vendor's  lion  is  a  mere  personal,  un- 
assignable   privilege,    and    could    not    be 
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traneferred  to  another  peraoti  by  a  direct 
attempt  to  expressly  assign  the  lien  itself . 
and  In  the  case  at  bar  the  lien  certainly  did 
not  pass  by  the  mere  assignment  of  tbn 
■promissory  note.  Baum  y.  Grigsby,  21 
Cal.  178;  Porter  v.  Brooks.  85  Cal.  199. 
The  affidavit  of  defendant  on  motion  to 
dissolve  the  attachment  was  no  doubt  in- 
tended to  show  (and  we  will  assume  that 
it  doen  show)  that  on  the  purchase  of  the 
land  no  deed  of  conveyance  passed,  but 
that  "Webster  was  not  to  make  such  deed 
until thefull  paymentof  thepurchaseprice; 
the  character  of  the  vendor's  lien,  there- 
fore, being  like  the  one  involved  in  Sparks 
V.  Hess,  15  Cal.  186.  And  appellant  con- 
tends that  there  is  a  distinction  between 
a  vendor's  lien  before  the  legal  title  ban 
passed  and  the  one  that  exists  after  title 
has  passed.  There  is  some  such  dlbttnc- 
tion,  bnt  none  that  affects  the  question 
Involved  in  the  case  at  bar.  "Where  title 
has  not  passed,  the  vendor  has  a  more 
certain  and  valuable  lien  than  where  it  has 
passed ;  because  in  the  latter  event  the  Hen 
may  be  defeated  by  the  vendee  conveying 
to  an  innocent  third  person.  He  also  has 
a  variety  of  remedies.  See  discnsslon  of 
the  subject  in  Sparks  v.  Hess,  supra.  In 
Porter  v.  Brooks,  supra,  where  the  title 
had  passed,  and  it  appeared  that  the  ven- 
dee had  conveyed  to  a  third  party,  it  was 
held  that  the  vendor's  lien  did  not  bar  a 
■writ  of  attachment,  even  though  it  did 
not  appear  that  the  third  party  was  an 
innocent  purchaser  without  notice.  And 
Jastlce  Sawyer,  in  an  elaborate  and 
learned  concurring  opinion,  reaches  the 
conclusion  that  the  right  of  u  vendor  after 
title  has  been  jiassed  in  too  shadowy  and  in- 
choate to  be  recognized  at  all  as  a  "lien" 
within  the  meaning  of  the  attachment 
law.  But  the  discussions  on  the  subject 
•will  be  found  to  relate  to  the  right  as  be- 
tween vendors  and  vendees,  or  the  succes- 
sors of  vendees.  We  have  been  referred  to 
no  case  In  this  state  where  a  vendor's  lien 
has  been  held  to  be  of  any  value  In  the 
hands  of  any  person  other  than  the  ven- 
dor himself.  Order  afflr^ied. 

We  concur:  Fox,  J.;  Sharpbtein,  J.; 
Thornto.n,  J. 

»  Cal.  «T 

SCHTTBIZ  V.  Eebkow.     (No.  13,643.) 
(.Swpreme  Covirt  of  OaUfQ,-}na.    Atig.  i,  1890.) 
EviDKjfCB— Books  or  Accotmr. 

In  an  action  by  the  manager  of  a  saloon 
against  the  proprietor  on  a  contract  that  plain- 
tiff should  receive  half  the  profits  for  his  services, 
the  boolcs  are  not  the  only  evidence  of  the  profits, 
and  it  is  error  to  exclude  the  testimony  of  defend 
ant  as  to  his  Icnowledge  thereof. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  William  P.  Wade, 
Judge. 

Gottuchalk  £  Lvckel,  for  appellant. 
Wells,  Gut  brie  <ft  Lee,  for  respondent. 

McFarland,  J.  This  is  an  action  to  re- 
cover for  services  rendered  by  plaintiff  to 
defendant  as  manager  of  a  certain  restau- 
rant and  saloon, called  the"  Vienna  Buffet, " 
under  a  contract  by  which  plaintiff  was 
to  have  one-half  of  the  net  profits,  to  be 
computed  monthly.  The  issue  was  as  to 
v.24F.no.ll— 89 


the  amount'  of  the  profits  between  June  1 
and  Septemt>er  1, 1888.  Such  amount  waa 
found  to  be  $2,660.56,  for  one-half  of  wbicb, 
less  certain  payments,  plaintitt  bad  Judg- 
ment. Defendant  appeals  from  the  judg- 
ment, and  from  an  order  denying  a  new 
trial. 

1.  The  principal  evidence  for  plaintitr. 
aside  from  parts  of  a  cash-book,  consisted 
of  the  testimony  of  one  Blackman.  He  tea- 
tided  that  he  was  an  expert  accountant ; 
that  he  made  an  examination  of  the  books 
of  the  Vienna  Buffet ;  and  that  the  exam- 
ination showed  the  net  profits  of  the  bas- 
InesR  from  June  Ist  to  August  11th  to  be 
$2,262.90.  Upon  cross-examination  he  said 
that,  with  the  exception  of  some  of  the 
items  in  the  cash-book,  he  did  not  person- 
ally examine  the  books;  that  his  partner 
made  the  detailed  examination  f  the 
books,  and  furnished  the  flgnres  from 
which  he  (the  witness)  made  the  calcula- 
tions; and  that  he  had  full  confidence  in 
the  ability  and  honesty  of  his  partner  to 
furnish  the  figures  from  the  books  correct- 
ly. His  partner  was  not  examined  as  a 
witness,  and  defendant  contends  that  the 
evidence  does  not  Justify  the  Judgment,  be- 
cause the  partner  was  not  called  to  prove 
that  the  figures  which  be  gave  Blackman 
were  correctly  taken  from  the  books.  But 
defendant  did  not  make  any  objection  to 
the  testimony  of  Blackman.  He  did  not 
say  that  it,  was  hearsay  or  inadmissible 
upon  any  other  ground,  and  he  did  not 
move  to  strike  it  out.  Moreover,  the  ex- 
amination was  made  by  Blackman  at  the 
request  of  defendant,  and  without  the 
knowledge  of  plaintiff;  and  Blackman  tes- 
tifies that  his  statement  was  shown  to  de- 
fendant and  plaintiff  and  "assented  to," 
although  in  another  part  of  his  testimony 
he  says  that  defendant  disputed  it  "by 
saying  those  could  not  be  the  profits," 
by  which  we  suppose  he  means  that  de- 
fendant did  not  deny  that  the  figures  were 
correctly  taken  from  the  books,  bnt 
thought  that  the  calculation  must  be 
wrong.  Under  these  circumstances,  no 
objection  having  been  made  to  the  testi- 
mony of  Blackman,  the  court  had  the 
right  to  asHume  that  the  figures  given  to 
Blackman  by  his  partner  were  correct. 
This  point,  therefore,  furnishes  no  ground 
for  a  reversal  of  the  judgment. 

2.  But  the  court  erred,  wo  think,  materi- 
ally in  ruling  out  certain  evidence  offered 
by  defendant.  The  court  seems  to  have 
tried  the  case  upon  the  erroneous  theory 
that  the  books  were  the  only  evidence  as 
to  the  profits  of  the  business,  and   that 

I  none  other  should  be  received.  One  or 
two  questions  were  asked  defendant  when 
on  the  witness  stand  which  were,  perhaps, 
properly  objected  to  on  the  ground  that 
they  called  for  a  conclusion  of  the  witness; 
bnt  to  many  questions  that  objection  was 
not  made,  and  could  not  have  been  prop- 
erly made.  For  instance,  the  following 
questions  were  asked:  "What  were  the 
daily  expenses  of  the  saloon  ?  What  were 
the  profits  In  the  saloon  business,  and 
what  in  the  restaurant  business,  during 
that  time?  In  what  articles  are  the  biggest 
profits  in  that  business?  Are  you  able, 
from  your  knowledge  of  this  business  of 
the  Vienna  Buffet,  and  your  experience  in 
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the  Baloon  and  rtwtaurant  business,  to 
state  what  profits  were  on  the  restaurant 
baslneHS  aRCArried  on  there,  and  thesaloon 
business  as  carried  on  there,  from  June  2d 
to  September  let?  "  To  all  of  these  ques- 
tions the  objections  were  made  that  they 
were  irrelevant,  incompetent,  and  Imma- 
terial, and  that  the  bookn  were  the  best 
evidence;  and  the  objections  were  sus- 
tained, except  to  the  question  last  above 
stated,  which  was  "taken  subject  to  the 
objection, "  and  to  which  the  witness  an- 
swered, "  I  am. "  (It  does  not  appear  that 
ajiy  ruling  was  made  as  to  said  last  ques- 
tion.) Exceptions  were  taken  to  the  rul- 
ings of  the  court  on  the  questions,  and  to 
other  similar  rulings.  While  the  books 
were  admissible  evidence  on  the  Issue  of 
profits,  they  did  not  exclude  other  evi- 
dence. II  the  defendant  or  any  other  wit- 
ness knew  anything  about  those  profits, 
he  should  have  been  allowed  to  tell  it.  Of 
course  mere  cunclusions  or  opinions  should 
be  excluded.  Judgment  and  order  reversed, 
and  cause  remanded  lor  a  new  trial. 

We  concur:  Works,  J.;  Fox.J.;  Shabp- 
STEIN,  J. 


85  Cal.  329 

Mbtz  t.  California  South.  R.  Co.    (No. 
13,182.) 

{Supreme  Court  of  California.    Aug.  4,  1890.) 

Loss  OF  BA.0OAOE  BT  PaSSENOER. 

A  man  travclinfr  alone,  and  carrying  in  his 
tnink  for  transportation  a  quantity  of  ladies'  jevr- 
elry,  cannot  recover  for  the  loss  thereof  against 
a  common  carrier. 

In  bank.  Appeal  from  superior  court. 
Ban  Bernardino  county;  Gibson,  Judge. 

C.  W.  <:.  Rowell,  Chas.  R.  Iledick,  and  A. 
Branson,  for  appellant.  A.  W.  Blair,  for 
respondent. 

Sharpstein,  ,T.  This  appeal  Is  from 
a  judgment  rendered  in  favurof  plaintiff 
and  against  defendant  for  the  sum  ol  f  357, 
and  cuHts.  The  only  question  presented 
by  the  record  is,  do  the  findings  support 
the  judgment?  The  court  finds  that,  at 
Kansas  City,  Mo.,  in  January,  18fs8,  the 
plaintiff  engaged  passage  on  the  defend- 
ant's railroad  to  Colton  in  this  state, 
bought  a  ticket,  paid  his  fare,  and  checked 
his  trunk, containing, among  othertlilngs, 
one  lailies'  gold  watch  and  chain  of  the 
value  uf  $150;  one  ladies'  breastpin  and 
ear-rines  of  the  vahi»  of  $1n:  five  ladies' 
gold  rings  of  the  value  of  $25;  one  set 
ladies'  small  gold  ear-rings  of  the  value  of 
$5;  two  ladies'  silver  rings  of  the  value  of 
$2;  one  ladies'  gold  bracelet  of  the  value 
of  $25, — ^which  the  court  found  to  be  "prop- 
er articles  of  lucrgage  and  baggage  for  the 
plaintiff  to  carry  as  such."  Defendant 
had  no  knowledcre  of  said  contents  when 
it  received  and  checked  said  trunk,  and  as- 
Bunied  no  other  obligation  in  rclutiou 
thereto  than  such  as  was  imposed  by  law 
under  the  facts  above  stated;  that  Is, 
there  was  no  special  contract  between  the 
parties  relating  to  said  trunk  and  con- 
tents. When  the  trunk  was  delivered  to 
plaintiff  by  defendant  at  Colton  the  artl- 
:les  above-named,  together  with  other 
irtlcles,  the  right  to  recover  the  value  of 


which  Is  conceded  by  appellant,  were  miss* 
Ing,  and  were  not,  and  never  have  been, 
delivered  to  plaintiff.  The  court  further 
finds  that  all  the  articles  so  lost  were  car- 
ried in  said  trunk,  not  for  trade,  gift,  or 
speculation,  but  for  transportation.  "The 
value  of  these  articles  is  included  In  the 
judgment  recovered  by  plaintiff  against 
defendant,  and  appellant  insists  that  the 
Judgment  should  be  modified  by  deducting 
from  itthe  value  of  said  above-enumerated 
articles.  And  his  contention  is  that  said 
articles,  or  none  of  them, constituted  what 
In  law  is  defined  to  be  "luggage, "or "bag- 
gage." 

Common  carriers  are  required  to  receive 
and  carry  a  reasonable  amount  of  luggage 
for  each  passenger  without  charge.  Civil 
Code,  §  2180.  "Luggage  may  consist  of  any 
article  intended  for  the  use  of  a  passenger 
while  traveling  or  for  his  personal  equip- 
ment." Id.  §  21»1.  Before  the  enactment 
of  this  Code  courts  acknowledged  the  difii- 
culty  of  defining  with  accuracy  what 
should  be  deemed  luggage  within  the  rule 
of  the  carrier's  liability,  and  we  think  this 
provision  of  the  Code  has  disincumbered 
the  subject  little,  if  any,  of  the  dlfliculty 
which  previously  surrounded  it.  If  we 
define  the  word  "equipment"  as  Webster 
defines  It,  viz.,  "the  act  of  equipping  or 
being  equipped,  as  for  a  voyage  or  expedi- 
tion, "it  adds  nothing  to  what  had  long 
before  been  understood  as  comprehended 
In  the  term  "  luggage. "  In  Railroad  Co.  v. 
Swift,  12  Wall.  272,  the  court,  speaking 
through  Mr.  Justice  Field,  said  that  the 
contract  to  carry  "only  implies  an  under- 
taking tu  transport  such  a  limited  quanti- 
ty of  articles  as  are  ordinarily  taken  by 
travelers  for  their  personal  use  and  con- 
venience, such  quantity  depending,  of 
course,  upon  the  station  of  the  party,  the 
object  and  length  of  his  journey,  and  many 
other  considerations. "  To  tbesame  effect 
is  a  decision  of  the  queen's  bench  In  Mac- 
row  V.  Railway  Co.,  L.  R.  6  Q.  B.  621, 
where  Chief  Justice  Cockbtirn  announced 
the  true  rule  to  be"that  whatever  the  pas- 
senger takes  with  him  for  his  personal  use 
or  convenience,  according  to  the  habits  or 
wants  of  the  particular  class  to  which  he 
belongs,  either  with  reference  to  the  im- 
mediate necessities  or  to  the  ultimate 
purpose  of  the  journey, must  be  considered 
as  personal  luggage."  It  Is  not  found 
that  the  plaintiff  carried  those  articles  for 
his  personal  wear  or  convenience  with  ref- 
erence ^to  his  immediate  pecessitles  or  to 
the  ultimate  purpose  of  his  joumey,  but  it 
is  found  that  he  was  carrying  them  for 
transportation;  and  it  is  found  that  thev 
were  proper  articles  of  luggage  and  bag- 
gage for  the  plaintiff  to  carry  as  such. 
We  are  not  prepared  to  hold  that  a  gen- 
tleman traveling  without  a  wife  or  other 
female  companion  would  ordinarily,  no 
matter  what  his  rank  or  station  In  life 
might  be,  carry  as  baggage  for  his  person- 
al use  or  convenience  a  quantity  of  ladies' 
Jewelry,  or  that  If  he  did  carry  It,  and  it 
was  lost,  he  could  recover  the  value  of 
it  of  a  common  currier  who  had  no  knowl- 
edge of  Its  being  among  the  contents  of  a 
trunk  which  was  being  carried  as  luggage. 
In  one  case,  McUill  v.  Rowand,  8  Pa.  St. 
-l.")l,  the  supreme  court  of  Pennsylvania 
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held  tbativbereaman  Tpas  trav^ng  witli 
hiB  wife,  whose  Jewelry  waB  in  a  trunk 
which  waa  being  tranuported  as  baggaere, 
und  waB  loBt,  the  buBband  was  entitled  to 
recover  of  the  common  carrier  its  value. 
In  that  caee  it  might  well  have  been  held 
that  the  jewelry  "  was  intended  for  the  use 
of  a  passenger  while  traveling."  The  su- 
preme court  of  the  United  States,  in  Bail- 
road  Go.  v.  Fraloff,  100  U.  S.  24,  says: 
"  Whether  articles  of  wearing  apparel  in 
any  particular  case  constitute  baggage,  as 
that  term  is  understood  in  the  law,  lor 
which  the  carrier  is  responsible  as  insurer, 
depends  upon  the  inquiry  whether  they 
are  such  in  quantity  and  value  as  passen- 
gers under  like  circumstances  ordinarily 
or  usually  carry  for  personal  use  when 
traveling."  "The  Implied  undertaking," 
says  Mr.  Angell,  "of  the  proprietors  of 
stage-coaches,  railroads,  and  steam-boats, 
to  carry  in  safety  the  baggage  of  passen- 
gers, is  not  unlimited,  and  cannot  be  ex- 
tended beyond  ordinary  baggage,  or  such 
baggage  as  a  traveler  usually  carries  with 
him  for  his  personal  convenience."  Ang. 
Carr.  §  115.  In  Pflster  v.  Railroad  Co.,  70 
Cal.  169, 11  Pac.  Rep.  686,  this  court  had  oc- 
casion to  consider  th«  provisions  of  the 
Code  above  cited,  but  the  question  in  that 
case  was  whether  a  passenger  was  entitled 
to  carry  a  large  sum  of  money  as  baggage. 
It  was  held  that  he  was  not.  But  that 
decision  in  no  way  aids  us  in  the  solution 
of  the  question  Involved  in  this  case.  We 
are  satisfied,  however,  in  this  case,  that 
the  findings  do  not  support  the  judgment 
for  more  than  f  135,  the  value  of  the  arti- 
cles lost  other  than  those  which  we  have 
enumerated  above.  Itlstherefore  ordered 
that  the  judgment  be  modified  by  deduct- 
ing therefrom  all  over  J135,  and  the  plain- 
tiff have  judgment  for  that  sum  only,  and 
that  appellant  recover  the  costs  o'  its  ap- 
peal. 

We  concur :   MoFarland,  J. ;  Wobks,  J , ; 
Patehson,  J. 


85  Cat.  a 

IiATTCT  «t  al.  V.  Hazabd.     (No.  13,285.) 
(Supreme  Court  of  California.    July  28,  1800.) 

A  complaint  for  specific  performance  al- 
leged that,  in  consideration  of  benefits  to  accrue 
from  a  steam  dummy  railroad  which  i^aintiff's 
assignor  agreed  to  build,  defendant  made  a 
written  contract  to  execute  to  him  certtdn  notes, 
and  also  a  deed  to  five  acres  of  land  on  tbe  lint 
of  the  proposed  road,  aod  deliver  them  to  a  cer- 
tain bank  in  escrow,  to  be  delivered  to  Um  if  he 
completed  the  road  in  a  time  specified,  otherwise 
to  be  returned;  thst  said  assigrnor  bmlt  the  road 
as  a«reed  within  the  time  limited;  that  after- 
wards he  conveyed  to  plaintifr  all  his  right  to  a 
deed  of  the  land;  and  that  plaintiff  had  demanded 
a  deed  therefor,  which  defendant  refased  to 
make.  Held,  a  demurrer  to  the  complaint  was 
properly  sustained,  since  It  did  not  appear  there- 
from that  defendant  had  not  performed  his  con- 
tract by  delivering  the  notee  and  deed  to  the  bank, 
or  to  plaintiit's  assj^gnor, 

CommiBsioners' decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county;  William  P.  Wade,  Judge. 

Action  by  Emma  G.  Lattln  and  B.  C. 
Lattin  against  Henry  T.  Hazard. 


P.  TV.  Doonerand  BoonerS:  Bardett.lor 
appellants.  O'Melreny  &  Benning,  for  re- 
spondent. 

OiBSON,  O.  This  Is  an  appeal  from  a 
Judgment  entered  upon  plaintlffB*  failure 
to  amend  their  complaint  after  a  general 
demurrer  thereto  bad  been  sustained.  It 
's  alleged  in  the  complaint  that  plaintiffs 
are  husband  and  wife;  that  on  March  9, 
1887,  at  Los  Angeles,  the  defendant  and 
sundry  other  persons,  as  parties  of  the 
first  part,  and  J  amea  McLaughlin,  as  tbe 
party  of  the  second  part,  made  and  en- 
tered into  a  written  agreement  whereby 
the  defendant  Hazard  and  others,  as  par- 
ties of  the  first  part,  In  consideration  of 
the  benefits  to  accrue  io  them,  and  desir- 
ing to  have  a  steam  dummy  railroad  ex- 
tended westerly  beyond  tbe  city  limits  of 
Lob  Angeles  into  and  through  the  section 
of  country  in  which  their  lands  were  lo- 
cated, and,  to  secure  such  an  extension  of 
said  road,  agreed  to  pay,  transfer,  and 
set  over  unto  the  party  of  the  second  part 
the  sums  of  money  and  land  aligning  the 
road- way  of  said  road  by  each  subscribed; 
that  H.  T.  Hazard  on  his  part  agreed  to 
convey  five  acres  of  land,  the  same  "to  be 
in  a  compact,  nearly  square  form,  •  •  • 
situated  anywhere  in  the  E.  %  of  the  N.  E. 
U  of  section  24,  township  1  S.,  range  14  W., 
San  Bernardino  meridian;"  that  the  sev- 
eral amounts  of  money  subscribed  were  to 
be  evidenced  by  the  several  promissory 
notes  of  the  parties  who  subscribed  money, 
the  notes  to  bear  even  date  with  the  con- 
tract, and  to  be  payable  to  the  said  Mc- 
Laughlin, or  order,  at  Los  Angeles,  six 
months  after  date,  and  bear  interest  at 
the  rate  of  10  per  cent,  per  annum  from 
maturity  ;  and  the  subscriptions  of  the  de- 
fendant and  others  of  land  were  to  bo  by 
their  several  grants  of  land  contiguous  to 
the  llneof  said  road-way,  conveying  a  clear 
title  in  every  case  to  said  McLaughlin  of 
the  date  of  the  contract,  jr  20  days 
thereafter,  provided  that  the  notes  and 
fl»eds  should  remain  In  trust  and  escrow 
with  the  Farmers'  &  Merchants'  Bank 
of  the  city  of  Los  Angeles,  as  trustee,  and 
should  not  be  delivered  to  the  said  Mc- 
Laughlin until  the  completion  and  opera- 
tion of  the  said  extension  of  the  said  rail- 
way, but  upon  the  completion  of  said  work 
they  were  to  be  delivered  to  the  said  sec- 
ond party  absolutely;  that  the  parties  of 
the  first  part  severally  agreed  that  Mc- 
Lauehlin  should  have  the  rierht  to  locate 
the  route  of  his  road  westerly  from  the  In- 
tersection of  Diamond  street  with  the  city 
I'oundary  over  certain  described  lands  of 
the  said  first  parties;  that  they,  and  each 
of  them,  over  whose  land  the  route  ex- 
tended, would  by  deed  convey  to  Mc- 
Laughlin a  right  of  way  not  exceeding  30 
feet  in  width,  allowing  any  necessary  ad- 
ditional space  for  curves,  they  reserving 
the  right  to  dedicate  the  land  along  which 
the  railway  should  be  located  for  the  pur- 
pose of  a  public  street;  that  McLaughlin 
on  his  part  agreed  to  extend  and  con- 
struct the  road  as  desired,  and  commence 
such  construction  within  30  days  from  the 
date  of  the  contract,  and  have  the  same 
ready  for  operation  within  six  months 
from  said  date;  and  that,  in  tbe  event  of 
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his  faflore  to  do  so,  then  the  notes  and 
deeds  in  escrow  sboald  be  returned  to  the 
respective  malcers  and  grantors  absolutely, 
provided,  however,  that  in  case  insuper- 
able obstacles  should  Intervene  during 
said  six  months,  of  which  the  bank  hold- 
Ingtbe  notes  and  deeds  should  be  notified, 
said  McLaughlin  was  to  have  the  addi- 
tional period  of  60  days  within  which  to 
complete  the  road ;  and  that  the  said  Mc- 
Laughlin further  agreed  that  the  road 
should  be  well  and  substantially  built 
and  operated  by  a  steam  dummy  for  a 
period  of  not  less  than  10  years,  and  should 
have  a  carrying  capacity  and  speed  equal 
to  the  requirements  of  the  section  trav- 
ersed  and  the  business  thereof;  and  that 
the  rates  of  fare  for  a  certain  specified  dis- 
tance8bonldnotexceedl6centB,and  should 
not  be  raised  for  10  years.  It  is  further 
alleged  upon.  Information  and  belief  that 
McLaughlin,  within  the  time  and  in  the 
manner  required  of  him,  fully  performed 
said  contract  upon  his  part,  and  on  Janu- 
ary 10, 1888,  and  long  prior  thereto,  be- 
came and  was  entitled  to  a  conveyance 
from  defendant  of  five  acres  of  laud  align- 
ing the  railroad  at  such  plat^eas  McLaugh- 
lin might  select ;  that  on  the  10th  day  of 
January,  1888,  McLaughlin,  by  his  deed  of 
conveyance,  sold  and  conveyed  to  plaintiff 
Emma  Q.  Ltittin, as herseparate property, 
all  his  right,  title,  and  Interest  in  and  to 
the  land  agreed  to  be  conveyed  to  him  by 
Hazard ;  that  thereafter  the  said  pluintlK 
demanded  of  the  defendant  a  good  and 
safficient  conveyance  of  five  acres  of  land 
adjoining  the  road-way  of  the  railroad  on 
defendant's  said  larger  tract,  viz.,  £.  %  of 
N.  E.  %,  section  24,  township  1  S.,  range 
14  W.,  San  Bernardino  meridian,  but  the 
defendant  refused  such  conveyance;  that 
after  such  refusal,  she,  the  plaintiff,  as 
she  was  entitle  to  do  by  said  contract,  se- 
lected by  metes  and  bounds  a  certain  tract 
of  five  acres  within  defendant's  said  larger 
tract,  and  alienlnK  the  road-way  of  said 
railroad,  and  thereupon  demanded  of  de- 
fendant a  sufficient  conveyance  of  the 
same,  which  land  he  also  refused  to  con- 
vey, or  any  other  land  whatever.  Then 
follows  a  prayer  for  the  conveyance  of  the 
five-acre  tract  selected^  by  the  plaintiff 
Emma  G.  Lattin;  or,  if  that  cannot  be 
had,  then  for  five  acres  aligning  the  rail- 
road out  ol  the  same  larger  tract. 

Tlie  demurrer  was  properly  sustained. 
There  is  no  allegation  that  Hazard  failed 
or  Housed  to  place  In  escrow  for  Mc- 
Laughlin a  properly  executed  deed  to  five 
acres  of  land  within  theE.^oftbeN.E.J^of 
section  24.  The  contract  provided  that 
the  notes  and  deeds  mbould  be  placed  in 
escrow  with  the  bank  for  McLaughlin  on 
the  date  of  the  contract, or  within  20  days 
thereafter,  and  were  to  be  delivered  tc 
him  upon  the  completion  of  the  contract 
on  his  part.  Now,  In  accordance  with  the 
Oresumption  that  private  transactions 
have  been  fail  and  regular,  (Code  Civil 
Proc.  S  1963,  subd.  19,)  we  must  presume 
that  Hazard  made  his  subscription  avail- 
able by  placing  his  deed  to  five  acres  of 
land  in  escrow  with  the  bank  within  the 
proper  time.  If  he  did  this,  then  he  was 
not  in  default  when  plaintiff  Emma  G. 
T^^ttln  made  her  several  demands  upon 


htm  tor  a  deed ;  and  he  was  Justtfled  In  re- 
fusing  to  execute  a  deed  to  her  to  what 
might  be  an  additional  five  acren  of  land. 
By  the  terms  of  the  cantract  McLaughlin 
was  reqnired  to  commence  the  eonstmc- 
tion  of  the  road  within  39  days  from 
March  9,  1887,  the  date  of  the  isontract. 
and  complete  such  construction  within  six 
months  thereafter,  unless  certain  obstacles 
should  intervene.  In  which  case  he  w&a  to 
have  60  days'  additional  time.  It  is  alleged 
that  he  completed  the  constmction  with- 
in the  time  required.  Therefore,  assuming 
that  he  occupied  all  the  time  he  was  enti- 
tleo  to  under  the  contract,  he  must  have 
completed  the  construction  on  December 
7, 1887,  more  than  one  month  prior  to  the 
time  he  transferrpd  his  interest  in  the  land 
in  question  to  plaintiff  Emma  Q.  Lattm. 
And,  for  anght  that  appears  to  the  con- 
trary, McLaughlin  may  have  obtained 
the  deed  from  the  bank  before  h«  trans- 
ferred his  interest  to  said  plaintiff.^  If  ho 
did,  then  by  his  deed  to  her  she  acquired  all 
that  she  was  entitled  to.  If,  however,  the 
deed  was  placed  in  escrow,  and  McLaugh- 
lin did  not  obtain  it  before  he  conveyed  to 
plaintiff,  his  conveyance  to  ber  would  op- 
erate as  an  assignment  of  his  right  to  the 
delivery  of  the  deed  as  well  as  a  transfer  of 
his  interest  In  the  land,  and  she  could  have 
demanded  the  deed  of  the  bank  In  order 
to  raakethe  transfer  of  theland  tohereffect- 
Ive.  If,  on  the  other  band,  It  had  not  been 
placed  in  the  bank.  It  should  have  been  so 
alleged  in  the  complaint  to  show  the  ne- 
cessity of  demanding  a  deed  of  the  defend- 
ant. Furthermore,  the  alleged  refusals  of 
the  defendant  are  not  inconsistent  with 
the  presumption  that  he  complied  with  the 
contract  by  placing  a  deed  to  five  acres  in 
escrow.  Consequently  it  cannot  be  in- 
ferred from  the  allegations  respecting  such 
refusals  that  the  defendant  is  in  default, 
so  as  to  make  the  complaint  good  as 
against  defendant's  general  demurrer, 
which  could  not  reach  facts  defectively 
stated  by  way  of  inference  or  argument, 
but  only  the  entire  absence  of  the  state- 
ment 01  an  essential  fact.  We  therefore 
advise  that  the  .ludement  be  af&nned. 

We  concur:  Eatnx,  C;  Vanclief,  C. 

Per  Cubiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is 
affirmed. 

""^  85  Cal.  itt 

Pribtt  et  al.  v.  Db  La  Montania  et  al, 

(No.  11.531.) 
(Supreme  Court  of  Calif  omia.   July  81, 1890.) 
Ciiy  Tbkasubib— Illegal  WAaduJTS— LiABiLirt 

ON  BONI^. 

Where  the  treasurer  of  a  citr  pays  an  Ille- 
gal warrant,  Imowing  It  tobeillegta,  out  of  money 
set  apart  for  the  payment  Of  the  warrant  substi- 
tuted for  It,  whereby  the  fund  out  of  which  the 
latter  is  payable  is  exhausted,  this  is  a  misap- 
propriation of  funds  for  which  the  sureties  on  hu 
official  bond  will  be  Uable.  Reversing  28  Fao. 
Rep.  171. 

On  rehearing.  For  former  opinion,  see 
22  Pac.  Rep.  171. 

Mastick,  Belcher  dt  Maetic,  for  appel- 
lants. D,  H.  Wbitteaiore,  for  respond- 
ents. 
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Fox,  J.  After  a  carefnl  re-exatnlnatlon 
of  thiscaae  JD  bank  we  are  satisfied  that, 
InHBinuchas  this  court  did  decide  In  Friett 
V.  Hubert, 62 Cal.  17,  that  tlie treasurer  paid 
to  Tibbey,  on  warrant  No.  92,  in  *'  viola- 
tion of  his  official  duty,  and  with  full 
knowledge  that  92  represented  the  amount 
of  damages  allowed  for  the  property  to 
which  the  present  plaintiff  asserted  aclalm, 
and  that  lie  paid  92  with  the  money  which 
he  bimself  bad  set  apart  lor  the  payment 
of  114,  then  on  deposit  with  the  county 
clerk  to  await  the  determination  of  this 
action,"  and  that  such  payment  wa6  "no 
more  a  payment  to  Hunter  than  would 
have  been  a  payment  uf  the  sum  to  a 
stranger,  or  an  appropriation  of  It  by  the 
treasurer  himself, "  which  decision  Is  rea 
adijudic&t&,  and  has  become  the  law  of  the 
case  as  to  that  payment,  and.  Inasmuch 
as  such  payment  was  a  misappropriation 
of  the  fund  for  which  the  sureties  would 
be  liable  if  the  amount  was  not  made  good 
by  the  treasurer  himself,  and  there  Is  no 
proof  that  he  ever  did  make  It  good,  nor 
any  proof  or  allegation  that  there  was 
any  misappropriation  of  the  funds  of  the 
treasury  during  Hubert's  second  term  In 
the  ofBce  of  treasurer, — there  is  no  ground 
for  disturbing  the  judgment  of  the  court 
below  In  this  case.  It  is  therefore  ordered 
that  the  judgment  and  order  appealed 
from  be  affirmed. 

We  concur :  Beatty,  O.  J. ;  Sharpbtbin, 
J.;  Thornto-n,  J.;  McFarlano,  J.;  Pat- 

£R80N,  J. 

8S  Cal.  110 

BoRKS  V.  DAViEa.     (No.  13,513.') 
{Sxipreme  Court  of  CaHfomia.    July  80,  1890.) 

VkSDOU  ASB  VeSDEE — OPTIOJIS— FAttUBB  OF 

Title — Rescission. 
Where  cme  purchases  an  option  on  real  es- 
tate for  a  sum  which  is  to  be  forfeited  in  case  the 
purchase  of  the  land  is  not  closed  by  a  certain 
date,  and  the  seller  is  not  the  owner  of  the  whole  ti- 
tle he  contracts  to  convey,  the  purchaser,  on  learn- 
ing of  the  defect,  may  rescind  the  contract  and 
recover  the  amount  paid,  though  the  seller  offers 
after  notice  of  rescission  to  perfect  his  title,  but 
tails  to  do  80  in  time. 

Appeal  from  superior  court,  Los  Angeles 
county;  W.  P.  Wadk,  Judge. 

HaynesA  MitchellAor  appellant.  Smith, 
Winder  &  Sniitti,  for  respondent. 

PATERflON,  J.  On  August  8, 1887,  the  de- 
fendant executed  and  delivered  to  the 
plaintiff  a  contract,  the  material  portions 
of  which,  so  far  as  this  case  is  concerned, 
are  as  follows :  "  Received  of  J.  H.  Burks, 
one  thousand  dollars,  In  purchase  of  op- 
tUmto  buy^he  undivided  one-third  of  [cer- 
tain lands  particularly  described,]  •  •  • 
said  optiiin  to  be  from  this  date  to  the  1st 
day  of  September  next.  •  •  •  In  case 
said  purchase  Is  made  during  the  time 
above  mentioned,  the  amount  this  day  re- 
ceived is  to  be  deducted  from  first  pay- 
ment; but,  in  case  the  said  purchase  is 
not  made  In  said  time,  then  the  arooant 
this  day  received  shall  be  forfeited,  and  no 
part  of  said  option  money  is  to  be  re- 
turned. Time  is  the  essence  of  this  con- 
tract. "  The  court  found  that  at  the  time 
of  the  transaction  the  plaintiff  understood 


that  the  defendant  was  the  owner  of  an 
undivided  one-third  of  the  lands  referred 
to  in  the  agreement,  and  that  the  remain- 
ing two-thirds  were  owned  by  others, 
and,  being  desirous  of  purchasing  the 
whole  of  the  lands,  had  concluded  an 
agreement  with  the  other  parties  respect- 
ing their  interest  substantially  the  same 
as  the  one  above  referred  to,  of  all  of 
which  defendant  had  actual  notice;  but, 
as  a  matter  of  fact,  the  defendant  and  the 
other  parties  referred  to  were  not  the 
owners  of  the  entire  tract  of  land.  Five 
acres  thereof  were  owned  by  George  H. 
Smith.  The  court  tound  that  the  defend- 
ant had  notice  at  the  time  of  the  execu- 
tion of  the  contract  that  Smith  was  the 
owner  of  the  five  acres,  but  neglected  to 
communicate  the  fact  to  plaintiff,  al- 
though he  knew  plaintiff  fas  relying  on 
his  ability  to  purchase  the  whole  of  the 
land,  and  would  not  have  entered  into 
the  contract  had  he  known  of  the  defect 
in  the  title.  Prior  to  the  Ist  day  of  Sep- 
tember plaintiff  was  notified  by  Smith  of 
the  latter's  claim  to  the  land,  and,  having 
satisfied  himself  that  Smith's  claim  was 
well  founded,  he  promptly  rescinded  the 
contract,  and  demanded  repayment  of  the 
?1,000  paid  by  him  to  the  defendant.  The 
plaintiff  had  judgment  in  the  court  beAow 
for  91,000,  and  costs  of  suit,  and  defend- 
ant appealed. 

It  Is  said  by  Sugden,  In  his  treatise  oa 
Vendors,  that  "  where  a  person  sells  an  In- 
terest, and  it  appears  that  the  Interest 
which  he  pretends  to  sell  was  not  the  true 
one,  •  •  •  the  purchaser  may  consider 
the  contract  at  an  end,  and  bring  action 
for  money  had  and  received,  to  recover 
any  sum  of  money  which  he  may  have 
paid  in  part  performance  of  the  agreement 
for  sale. "  It  is  admitted  by  counsel  for 
appellant  that  It  is  the  duty  of  oce  who 
has  made  an  unconditional  agreement  to 
sell  land  to  perfect  his  title  at  once  If  he 
desires  to  bold  the  vendee  to  his  bargain, 
but  they  claim  "no  such  imperative  duty 
rests  upon  one  who  has  merely  sold  an 
option.  His  obligation  to  convey  does 
not  arise  until  the  other  party  has  noti- 
fied  him   that   he  Intends   to   purchase. 

•  •  »  A  party  need  not  own  property 
in  order  to  sell  an  option  to  purchase  It. 

•  •  «  rpjig  plaintiff  never  could  recover 
the  fl.OOO  unless  he  alleged  and  proved 
either  that  the  defendant  fulled  to  con- 
vey after  demand  and  tender  of  the  pur- 
chase money,  or  else  some  facts  which  ex- 
cused such  demand  and  tender  on  liia 
part."  In  Goetz  v.  Walters,  25  N.  W.  Rt>p. 
404.  the  plalntifl  had  paid  the  defendant 
$300  as  earnest  money  and  a  portion  o( 
the  purchase  price,  under  a  contract  for 
the  sale  to  him  of  a  certain  piece  of  pi'op- 
erty.  It  was  agreed  between  the  partit's 
that  If  the  title  to  the  premises  was  good, 
and  the  property  should  not  be  taken  cm 
the  terms  named  in  the  contract,  the  ¥.^0U 
should  be  forfeited.  The  court  said  it 
made  no  difference  whether  the  words 
"and  it  is  agreed  that  if  the  title  to  said 
premises  is  not  good  "  referred  to  the  date 
of  the  contract  or  to  the  time  for  the  ex- 
ecution of  the  conveyance.  The  court  fur- 
ther said:  "Assume  that  the  words  refer 
to  the  time  for  executing  the  cor  veyai>v«. 
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Clearly  that  was  to  he  executed  •whenever, 
within  the  time  epecifled,  to-wit,  thirty 
days,  the  plaintiff  should  pay  the  fSOO, 
and  deliver  the  horse  and  buj^jry.  Within 
that  time  It  waa  for  the  plaintiff,  and  not 
the  defendant,  to  determine  when  per- 
formance should  be  required.  She  could 
have  called  for  a  conveyance  within  an 
hour  after  the  contract  was  executed,  her 
right  to  do  BO  being  subject  only  to  the 
condition  that  she  make  the  payments. 
Upon  such  a  call  he  would  have  been  en- 
titled to  no  more  time  than  was  reason- 
ably necessary  for  the  execution  of  the 
papers.  He  was  bonnd  to  be  prepared  at 
all  times  within  the  thirty  days  to  convey 
a  good  title,  and,  whenever  within  that 
time  she  should  ascertain  that  he  had  no 
title,  so  that  it  was  impossible  for  him  to 
make  a  conveyance,  she  could  at  once 
avoid  the  contract  without  going  to  the 
useless  trouble  of  tendering  payment  and 
calling  on  him  to  convey.  The  answer  ad- 
mits that  she  did  so  on  May  15th.  There- 
upon It  was  the  duty  of  defendant  to  re- 
pay to  her  the  f  300. "  It  has  been  held  in 
England  that "  where  a  person  takes  upon 
himself  to  contract  for  the  sale  of  an  es- 
tate, and  is  not  absolute  owner  of  it,  nor 
is  it  in  his  power  by  the  ordinary  course 
of  law  or  equity  to  make  himself  so, 
though  the  owner  offer  to  make  the  seller 
a  title,  yet  equity  will  not  force  the  buyer 
to  take,  for  any  seller  ought  to  be  a  bona 
fide  contractor,  and  it  would  lead  to  in- 
finite mischief  If  an  owner  were  permitted 
to  speculate  upon  the  sale  of  another's  es- 
tate." Tendring  v.  London,  2  Eq.  Gas. 
Abr.  R80.  It  is  a  general  rule  In  cases  of 
failure  of  title,  even  where  the  vendor  is 
not  at  fault,  that  the  purchaser  may  re- 
scind the  contract,  and  recover  any  money 
paid  by  him  as  part  of  the  purchase  price. 
Sanders  v.  Lansing,  70  Cal.  429.  11  Pac. 
Rep.  702;  Marshall  v.  Caldwell,  41  Cal.  614. 
In  this  cast!  the  vendor  knew  of  the  defect 
in  his  title  at  the  time  the  contract  waw 
made,  and  made  no  attempt  whatever  to 
secure  the  title  of  Smith  until  after  plain- 
tiff had  given  him  notice  of  rescission. 

Under  a  contract  for  the  sale  of  real  es- 
tate the  vendee  Is  regarded  as  theequitable 
owner,  and  the  \i?ndor  a  trustee  of  the  le- 
gal titiefor  him.  If  the  vendor  lias  no  title 
to  the  property  the  vendee  is  entitled  to  a 
rescission.  Of  course,  there  are  eases  in 
which  the  vendor  is  permitted  to  perfect 
his  title,  although  he  is  unable  strictly  to 
comply  with  the  terms  of  his  contract.  If, 
thoufh  he  be  not  the  absolute  owner,  it  is 
in  his  power  by  the  ordinary  course  of  law 
or  equity  to  make  himself  such  owner,  he 
will  be  permitted  within  a  reasonable  time 
to  do  BO.  Pipkin  v.  .James,  I  Humph.  325. 
The  defendant  received  plalntifi's  notice  of 
rescission  on  September  Ist,  and  immedi- 
ately informed  him  that  he  would  pro- 
cure Smith's  title  it  he,  the  plaintiff,  de- 
sired to  purchase  under  his  option,  and 
thereupon  the  plaintiff  said  he  would  give 
him  24  hours  to  procure  the  title.  Defend- 
ant, through  O'Dea  and  Stillson,  procured 
from  Smith  the  following  written  offer: 
"Los  Angeles,  September  2, 1887.  The  Al- 
len tract  in  lots  1  and  8,  block  32,  Hancock 
survey,  containing  a  fraction  less  than 
live  acres,    •    •    •    f  1,500  per   acre,  half 


cash,  balance  Interest  at  9  per  cent,  on 
contract,  12  per  cent,  on  deed  and  mort- 
gage. Will  sell  on  above  terms,  unless  op- 
tion heretofore  given  is  taken.  George 
H.  Smith.  "  On  the  following  day,  Sep- 
tember 2d,  plaintiff  again  called  on  defend- 
ant, and  defendant  notified  him  that  It 
he  desired  to  purchase  under  his  option, 
he  could  have  the  whole  of  the  land,  and 
showed  him  the  above  offer,  to  which  the 
plaintiff  replied:  "That  only  shows  that 
you  have  not  got  the  title. "  Defendant 
told  plaintiff  that  it  be  elected  to  purchase 
he  would  give  him  a  bond,  with  satisfac- 
tory securities,  that  he  should  have  a 
good  tltleto  the  whole  of  the  property.  At 
the  request  of  the  plaintiff,  defendant  pro- 
duced a  later  communication  from  Smith 
to  Stillson,  dated  also  September  2d,  in 
the  following  words:  "Los  Angeles,  Sep- 
tember 2, 1887.  C.  A.  Stillson,  Esq.— Dear 
Sir:  With  regard  to  my  written  propo- 
sition to  sell  the  Allen  tract,  I  wish  to  say 
that  if  you  have  a  purchaser  ready  to 
close  at  once  I  will  sell  upon  the  terms 
proposed ;  otherwise,  please  consider  the 
proposition  withdrawn.  Yonrs,  truly, 
George  H.  Smith."  It  thus  appears  that 
no  attempt  was  made  bythe  defendant  to 
get  title  to  the  five  acres  until  the  expira- 
tion of  the  option,  and  after  the  plaintiff 
bad  rescinded  the  contract,  and,  as  a  mat- 
ter of  fact, the  defendant  never  did  succeed 
in  getting  title  to  the  property  held  by 
Smith,  and  could  not  have  conveyed  it  be- 
fore the  expiration  of  the  time  given  for 
the  exercise  of  the  option.  The  offer  given 
by  Smith  to  O'Dea  and  Stillson, seems  to 
have  been  one  subject  to  uu  option  which 
had  already  been  given  to  another  party, 
and  it  was  withdrawn  on  the  day  it  was 
made.  Under  tlie  rnle  laid  down  in  Goets 
V.  Walters,  supra,  of  the  soundness  of 
which  we  have  no  doubt,  the  plaintiff,  we 
think,  is  entitled  to  recover  the  $1,000. 
This  case  is  not  In  any  material  respect 
different  from  the  case  referred  to.  It  in- 
volves the  same  principles,  and  it  was 
not  necesHary  for  the  court  to  find  wheth- 
er tlie  plaintiff  was  willing  or  anxious  to 
take  the  property.  Judgment  and  order 
afflrmcd. 

We  concur :  Fox,  J. ;  Sharpstein,  J. ;  Mc- 
Farland,  J.;  Thoknton,  J. 


State  ex  re7.  Boyi^e  y.  Board  of  Ex- 

AMINEH8.     (No.  1,334.) 
iSupreme  Court  of  Nevada.    Aug.  1,  1890.) 

Amendments  to  Constitution — Submission — 
EuECTOKAL  Qualifications. 

1.  Ctonst.  Nev.  art.  16,  §  1,  provides  that  pro- 
posed amendments  tothe  constitution  shall  be  sub- 
mitted to  tbo  people,  and  that,  if  the  people  shall 
approve  and  ratify  such  *  •  «  amendments  by 
a  majority  of  the  electors  qualified  to  vote  for 
members  of  the  legislature  voting  thereon,  such 
•  •  *  amendments  shall  become  a  part  of  the 
constitution. "  Held,  thatthe  words  "voting there- 
on" refeir  to  "a  majority  of  the  electors, "  and  not 
to  "members  of  the  legislature, "  and  hence  thor 
do  not  restrict  the  right  to  vote  for  the  approved 
of  the  amendments  to  those  electors  who  voted  for 
the  members  of  the  legislature  that  voted  to  sub- 
mit the  amendments  to  the  people. 

2.  Act  Nev.  Jan.  19,  1889.  providing  for  the 
snbmissioD  of  certain  constitutional  amendments. 
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is  not  In  violation  of  this  sacUon  beosnse  H  does 
not  require   the  same  registration  of  voters  re- 

?[Uired  for  electors  for  members  of  the  lenslature, 
or  registration  is  not  an  electoral  qu^ification, 
but  only  a  means  of  determiningwhether  the  con- 
stitutional (qualifications  exist. 

8.  Nor  IS  such  act  objectionable  ^ecause  it 
adopts  the  registration  lists  of  the  election  of 

1888,  where  that  was  held  only  three  months  be- 
fore the  special  election  ordered  by  the  act. 

^Ym.  Woodburn,  for  n.'lator.  The  Attor- 
ney General,  for  respondent. 

Belknap,  J.  This  is  an  application  for 
a  writ  of  m&ndamua  requiring  the  board 
of  examiners  to  order  the  publication  of 
certain  proposed  amendments  to  the  con- 
Btitation  of  the  state,  preliminary  to  their 
anbmlsslon  to  the  people  at  the  approach- 
ing general  election.  The  proposed  amend- 
ments are  14  in  namber,  and  are  those 
which  were  submitted  to  a  vote  ol  the 
people  at  the  special  election  held  upon 
the  11th  day  of  February,  1889,  under  the 
provisions  of  a  law  providing  for  such 
election,  approved  January  19. 1889.    St. 

1889,  p.  14.  The  application  is  made  upon 
the  ground  that  the  law  authorising  the 
special  election  Is  unconstitutional  and 
void,  and  that  the  proposed  amendments 
were  not,  therefore,  legally  submitted  to 
the  voters  ot  the  state.  The  submission 
at  the  special  election  being  invalid,  It  Is 
now  the  duty  of  the  board.  It  is  said,  to 
order  publication  under  a  general  law  of 
the  state  which  provides  that,  whenever 
the  conditions  prescribed  by  the  constitu- 
tion lor  its  amendment  have  been  com- 
plied with  by  the  legislature,  the  board  ot 
examiners  shall  order  snch  proposed 
amendments  to  be  published  In  a  daily 
newspaper  of  general  circulation  for  the 
period  of  iW  days  preceding  any  general 
election.  St.  1887,  p.  122.  It  is  contended 
that  the  statute  under  which  the  specific 
election  was  held  is  unconstitutional,  in 
that  it  does  not  prescribe  the  qualifica- 
tions imposed  by  the  constitution  upon 
electors  voting  upon  amendments  to  the 
constitution.  The  constitution  defines  the 
course  to  be  pursued  by  the  legislature  In 
the  matter  of  amendments,  and  requires 
that  they  shall  be  submitted  to  a  vote  of 
the  people.  "And  if  the  people, "  the  con- 
stitution proceeds  to  say,  "shall  approve 
and  ratify  such  amendmpnt  or  amend- 
ments by  a  majority  of  the  electors  quali- 
fied to  vote  for  members  of  the  legislature 
votingthereon,  such  amendmentor  amend- 
ments shall  become  a  part  of  the  constitu- 
tion."   Article  16,  §  1. 

The  contention  is  that  the  voters  regis- 
tered under  the  act  of  January  19. 1889, 
were  not  qnallfied  to  vote  upon  the  pro- 
posed amendments,  because  they  were  not 
at  theday  of  the  special  election  registered 
so  as  to  have  entitled  them  to  have  voted 
for  a  member  of  the  legislature,  if  one  were 
then  to  have  been  chosen.  The  error  of 
the  position  lies  In  the  assumption  that 
registration  Is  an  electoral  qualification. 
The  qualiflcations  of  an  elector  are  pre- 
scribed by  the  constitution  (section  1,  art. 
2)  and  cannot  be  altered  or  impaired  by 
the  legislature.  State  v.  Findley,  20  Nev. 
— ,  19  Pac.  Rep.  241.  The  registration 
laws  of  the  state  do  not  attempt  to  add 
to  these  qnallflcations.  These  laws  simply 


provide  means  for  ascertaining  and  deter- 
mining In  a  uniform  mode  whether  the 
voter  possesses  the  necessary  qualifica- 
tions, and  are  also  intended  to  secure  in  an 
orderly  and  convenient  manner  the  right 
of  voting.  Upon  this  subject  Uhlet  Justice 
Dillon,  speaking  for  the  supreme  court 
of  Iowa  in  Edmonds  v.  Banbury,  said: 
"But  the  legislature,  while  It  must  leave 
the  constitutional  qualifications  intact, 
and  cannot  add  new  ones,  may  neverthe- 
less prescribe  regulations  to  determine 
whether  a  given  person  who  proposes  to 
vote  possesses  the  required  qualiflcations. " 
28  Iowa,  272.  "No  regristry  law  can  bo 
sustained, "  said  thesnpreme  court  of  Wla- 
consin,  "  which  prescribes  qualiflcations  of 
an  elector  additional  to  those  named  in 
the  constitution,  and  a  registry  law  can 
be  sustained  only,  if  at  all,  as  providing  a 
reasonable  mode  or  method  by  which  the 
constitutional  qualifications  of  an  elector 
may  be  ascertained  and  determined,  or  as 
regulating  reasonably  the  exercise  of  the 
constitutional  right  to  vote  at  an  elec- 
tion." Dells  y.  Kennedy,  49  Wis.  568,  6  N. 
W.  Rep.  246,  881.  "It  is  now  generally  ad- 
mitted that  these  laws  do  not  add  to  the 
constitutional  qualifications  of  voters.'* 
McCrary,  Elect.  §  7. 

Another  objection  made  to  the  law  in- 
volves a  different  construction  of  the  same 
constitutUinal  clause.  It  la  claimed  that 
the  words  "  voting  thereon,"  contained  In 
the  quoted  clause,  refer  to  the  wordH 
"members  of  the  legislatare,"  as  their  an- 
tecedent, and  this  view  leads  to  the  result 
that  only  those  were  competent  to  vote 
at  the  special  election  who  were  qualified 
to  vote  for  the  members  of  the  legislature 
who  voted  upon  the  proposed  amend- 
ments. The  construction  contended  for 
would  lead  to  results  which  could  not 
have  been  contemplated.  For  instance, 
the  right  of  an  elector  to  vote  would  de- 
pend not  alone  upon  his  qualification  to 
vote  for  members  of  the  legislature  of  the 
session  at  which  the  proposed  amendment 
was  considered,  but  also  upon  the  fact 
whether  such  member  or  members  did  act- 
ually vote  upon  the  proposed  amend- 
ment. For  It,  from  any  cause,  the  mem- 
ber did  not  vote,  it  would  seem  that  the 
elector  would  be  disqualified.  Other  re- 
sults quite  as  surprising  and  unreason- 
able, but  nut  necessary  to  suggest  or  dis- 
cuss, would  proceed  from  the  adoption  of 
the  construction.  Without  pursuing  the 
matter  further,  we  consider  that  all  of  the 
electors  of  the  state  are  entitled  to  vote 
upon  the  submission  ot  a  proposed  amend- 
ment. We  are  led  to  this  conclusion  by  a 
consideration  of  the  provision  under  dis- 
cussion in  connection  with  the  other  pro- 
visions of  the  constitution  bearing  upon 
the  same  subject,  and  the  theory  ol  our 
political  system.  The  power  of  the  gi-eat 
body  ol  the  people  as  an  organized  body 
politic  to  amend  or  revise  the  constitu- 
tion ot  their  state  Is  a  fundamental  prin- 
ciple of  the  governments  of  the  states  ot 
the  Union.  The  power  Is  expressly  de- 
clared in  the  constitution  of  this  state  In 
these  words:  "All  political  poweris  inher- 
ent in  the  people.  Government  is  insti- 
tuted for  the  protection,  security,  and 
benefit  of  the  people,  and  they  have  the 
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lixtat  to  alter  or  reform  the  samo  when- 
ever the  public  good  may  require  It. "  Ar- 
ticle 1.  §  2.  And,  in  deflninK  the  qualiflca- 
tiona  of  electors,  the  coostilution  farther 
declares  that  every  elector  "shall  be  en- 
titled to  vote  for  all  officers  that  novr  are 
or  may  be  elected  by  the  people,  and  upon 
all  queotlonu  submitted  to  the  electors  at 
Buch  election."  Section  1,  art.  3.  The 
elause  under  consideration  must  be  con- 
strued with  reference  to  thesp  provisions. 
The  conclusion  reached  is  In  harmony 
with  them,  and  is  supported  by  the  lan- 
guage of  the  clause  Itself. 

Objection  is  also  made  to  the  provisions 
of  the  law  adopting  the  registry  lists  of 
the  general  election  of  1888.  The  constitu- 
tion has  committed  the  subject  of  the  reg- 
intratlon  of  electors  to  the  legislature. 
The  object  of  these  laws,  as  before  stated, 
is  to  determine  the  qualifications  of  the 
voters.  Laws  of  this  lescrlptinn  must 
be  reasonable,  uniform,  and  impartial, 
and  must  be  calculated  to  facilitate  and 
■eture,  rather  than  to  subvert  or  impede, 
the  exercise  of  the  right  to  vote.  Monroe 
▼.  Collins,  17  Ohio  St.  685.  The  provis- 
ions of  the  statute  meet  these  require- 
moits.  The  special  election  was  to  be  held 
about  three  months  after  the  general  elec- 
tion of  1888,  and  electors  registered  for  the 
general  election,  and  continuing  qualified 
voters,  were  not  required  to  make  further 
registration.  The  adoption  of  the  regis- 
try lists  of  the  then  recent  election,  and 
dispensing  with  the  burdensome  require- 
ment of  a  second  reKlstration,  commend 
themselves  as  reasonable  regulations  cal- 
culated to  facilitate,  rather  than  impede, 
the  exercise  of  the  right  to  vote.  Relator 
having  failed  to  establish  the  Invalidity  of 
the  special  election  law,  or  the  proceed- 
ings thereunder,  it  is  ordered  that  the  writ 
of  tn&udnmua  be  denied. 


Webb  v.  Denver  &  R.  G.  W.  Ry.  Co. 

(Supreme  Court  of  Utati.    July  28,  1890.) 

Dbatb  bt  Wkongfcl  Act— Damages — MentaIi 
Anocish. 

1.  Comp.  Laws  Utah,  §  .S374.  provides  that  "in 
•n  action  for  the  recovery  of  money  onlv,  or  spe- 
cific real  property,  the  jury  in  their  discretion 
may  render  a  general  or  special  verdict.  In  all 
other  cases  the  court  may  direct  the  Jury  •  •  • 
to  llnd  upon  particular  questions  of  fact.  "  Held, 
that  In  an  action  for  the  wronjfful  death  of  plain- 
tifl's  intestate  it  is  within  the  discretion  of  the 
court  to  refuse  to  direct  such  special  findings. 

2.  In  such  an  action  by  a  mother  for  the 
death  of  her  son  the  court  in.stnictcd  the  jury 
that  in  assessing  plaintiff's  damages  they  might 
consider  not  only  the  pecuniary  value  of  liis 
services  had  he  lived,  but  also  the  mental  pain 
and  suffering  caused  by  his  death.  Held,  that  it 
was  error  to  allow  consideration  of  such  mental 
pain  and  suffering,  though  Comp.  Laws  Utah,  ji 
3179,  provides  that  in  such  an  action  tlie  jury 
may  give  such  damages  as  "under  all  the  cir- 
cumstances of  the  case  may  be  just." 

Appeal  from  third  district  court;  C.  8. 
Zang:,  Judge. 

Bennett,  Marshall  &  Bradley,  (Robert 
Hurkness,  of  counsel,)  for  appellant.  J. 
Jj.  LawUna,  tor  respondent. 

ANDeKsoM,  J.  This  is  an  action  against 
ibe  Uefendant  for  negligently  causing  the 


de.ith  of  plaintitrs  decedent,  a  car  inepect* 
or  -"ud  repairer  in  Its  employ,  while  en- 
gag  .d  in  assisting  a  brakeman  ia  coupling 
a  car  that  was  out  of  repair  to  another 
car,  by  means  of  a  chain,  in  order  that 
the  broken  car  might  he  set  out  on  a  side 
track  for  repairs.  The  case  was  tried  be- 
fore a  Jury,  which  rendered  a  verdict  for 
plaintiff  fur  f4,995.  The  defendant  moved 
for  a  new  trial,  which  was  overruled,  and 
it  appealed  from  the  order  overruling  the 
motion,  and  from  the  judgment.  At  the 
trial,  counsel  for  defendant  requested  the 
court  to  instruct  the  jury  to  make  si>«cial 
findings  on  certain  questions  of  fact,  which 
the  court  refused  to  do,  and  this  refusal 
is  assigned  as  error.  Section  3374,  'i  Comp. 
Laws  1888,  provides  that, "in  an  action  for 
the  recovery  of  money  only,  or  specific 
real  property,  the  Jury,  In  their  discretion, 
may  render  a  general  or  bpecial  verdict. 
In  all  other  cases,  the  cour■^  may  direct 
the  jury  to  find  a  special  verdict  in  writ- 
ing, upon  all  or  any  of  the  issues,  and  in 
all  cases  may  instruct  them,  if  they  render 
a  general  verdict,  to  find  upon  particular 
questions  of  fact,  to  be  stated  in  writing, 
and  may  direct  a  written  finding  there- 
on. "  It  was  within  the  discretion  of  the 
court,  whether  It  would  direct  the  Jury  to 
make  special  findings  or  not,  and  It  was 
not  error  to  refuse  to  do  so.  The  court 
gave  to  the  Jury  the  following  instruc- 
tion :  *'  (10)  if  the  jury  find  in  favor  of  the 
plaintiff,  such  damages  may  be  given  as, 
under  all  the  circumstances  of  the  case, 
may  be  just,  not  exceeding  tlie  amount 
claimed  in  the  complaint. "  It  is  contend- 
ed that  this  instruction  is  too  general,  and 
should  have  stated  the  ruleas  to  themeas- 
ure  of  damages  more  explicitly.  Except- 
ing the  last  clause,  the  Instruction  is  in 
almost  the  exact  language  of  the  stat- 
ute. But  whether  it  is  fairly  open  to  the 
criticism  made  or  not,  the  objection  urged 
against  it  is  obviated  by  the  next  instruc- 
tion, It  being  a  familiar  rule,  that  all  the 
instructions  given  are  to  be  construed  to- 
gether. The  next  Instruction  is  asfollows, 
to- wit:  "(11)  In  estimating  the  loss  sus- 
tained by  the  plaintiff  as  administrator 
and  the  mother  of  said  deceased,  who  is 
his  heir,  you  have  aright  to  take  into  con- 
sideration, not  only  thL  pecuniary  value 
of  his  services  and  support  to  her  during 
her  life,  if  he  had  lived,  but  the  social  and 
domestic  relations  of  the  parties,  their 
kindly  demeanor,  or  the  lack  of  it,  toward 
each  other,  the  loss  which  the  mother  may 
sustain  in  being  deprived  of  the  society, 
aid,  and  care  of  her  son,  as  well  as  the 
mental  pain  and  suffering  caused  to  her 
b.v  his  death,  as  may  appear  from  the  evi- 
I  dence,  in  estimating  what  damages  under 
,  all  the  circumstanceii  of  the  case  may  be 
just."  Counsel  for  defendant  Insist  that 
this  instruction  is  erroneous,  in  so  far  as 
it  autliorizes  the  jury  to  take  into  consid- 
eration the  mental  pain  and  suffering 
caused  to  the  mother  of  the  deceased  by 
his  death. 

\t  the  common  law  the  right  of  auction 
for  a  personal  in.iury,  whether  it  produced 
death  or  not,  was  terminated  bythedeath 
of  the  injured  party.  Broom.  Leg.  Max. 
400,401;  Whit.  Smith,  Neg.  430;  3  Suth 
Dam.  281;  1  Shear.  &  R.  Neg.  §  124.   But  In 
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England  this  rule  was  aboliabed  in  1846, 
by  what  ia  commonly  called  "Liord  Camp- 
bell's Act."  (9  &  10  Vict.  c.  93.)  and  wbkb 
has  been  adopted  in  Hobcitaace  by  most  of 
the  states  of  this  Union,  aa  well  as  by  this 
territory.  2  Com  p.  Laws  1888,  §g  2961, 
2U62.  ThiR  statute  was  adopted  in  this 
territory  in  1S74.  and  providen  that  an  ac- 
tion may  be  maintained  aKainst  any  per- 
son or  corporation  whose  wronRlal  act 
or  neglect  has  caused  the  death  olauy  i>er- 
son,  notwithstanding  the  death  ot  the  in- 
Joreid  person.  If  the  injured  party  could 
bave  maintained  au  action  for  damages 
in  respect  thereof  if  death  had  not  ensued ; 
and  that  every  such  action  shall  be  brought 
by,  and  In  the  name  of, the  personal  repre- 
sentatives of  snch  deceased  person,  and  the 
amount  recovei-ed  shall  be  distributed  by 
the  probate  court  to  the  heirs  of  the  dece- 
dent to  the  exclusion  of  creditors,  and 
that  the  amount  of  damages  so  recovered 
shall  not  in  any  case  exceed  the  sum  of 
^10,000.  By  sections  3178  and  3179,  Comp. 
Laws  1888,  adopted  in  1884.  it  is  provided 
that  such  an  action  may  be  maintained 
for  the  death  ot  a  minor  by  the  parent  or 
Knardian,  und  tor  the  death  ot  one  not  a 
'.  minor  by  his  heirs  or  personal  representa- 
tives, and  that  In  such  action,  "such  dam- 
ages may  be  given  as  under  all  thecircum- 
stances  of  the  case  maybe  Just."  Under 
a  statute  similar  to  the  one  last  referred 
to,  it  has  been  held  in  California,  in  an  ac- 
tion by  a  father  for  the  death  of  his  daugh- 
ter, that  it  was  proper  for  the  Jury  to  con- 
sider. In  determining  the  amount  of  his  re- 
covery, bis  mental  anguish  and  suffering 
for  the  loss  of  his  child.  Cleary  v.  Rail- 
road Co.,  76  Cal.  240, 18  Pac.  Rep.  269.  The 
coort  gives  no  reason  for  so  holding, aside 
from  the  wording  of  the  statute,  but  con- 
tents itself  by  referring  to  Beeson  v.  Green 
Mountain,  etc..  Co.,  57  Cal.  20;  Cook  v. 
Bailroad  Co.,  60  Cal.  604,  and  Nehrbas  v. 
Railroad  Co.,  62  Cal.  320.  But  in  neither 
ot  thesecases  wasthe  point  directly  raised. 
Id  the  case  In  62  Cal.,  which  was  an  action 
by  a  father  for  the  negligent  killing  ot  five 
of  his  minor  children,  the  Jury  gave  a  ver- 
dict for  110,800,  and  the  court,  in  refusing 
to  set  aside  the  verdict  as  excessi  v  e,  said 
that  the  jury  was  not  "  limited  to  the  act- 
ual pecuniary  Injury  sustained  by  the 
plaintiff  by  reason  of  the  loss  of  the  serv- 
ices of  his  children, "  but  nothing  was  said 
anywhere  in  the  case  about  the  mental 
anguish  and  suffering  of  the  father  being 
a  proper  element  of  damage.  The  case  in 
60  Cal.  was  an  action  by  the  wife  as  ad- 
ministratrix for  the  death  of  her  husband 
caused  by  the  negligence  of  the  defendant. 
The  plaintiff  and  her  daughter  were  per- 
mitted to  testify  against  the  objections  of 
defendant  that  the  deceased  was  a  kind 
and  attentive  husband  and  father,  and 
that  his  social  and  domestic  relations  were 
happy.  But  no  proof  was  offered  of  the 
mental  anguish  of  the  widow  or  family, 
nor  were  any  damages  given  on  that 
ground.  The  court  held  that  it  was  prop- 
er to  show  the  domestic  relations  of  the 
parties,  their  kindly  demeanor  to  each 
other,  etc.  The  foregoing  cases  decided 
by  the  California  courts  are  all  based  on  the 
rase  of  Beeson  v.  Green  Mountain,  etc., 
Co.,  67  Cal.  20.    That    waa  a  case  where 


the  wife  sued  for  tbedeathof  her  husband, 
caused  by  the  negligence  of  the  defendant. 
Evidence  was  offered  as  to  the  social  and 
domestic  relations  ot  the  plaintiff  and  her 
deceased  husband,  and  the  lower  court  in- 
structed the  jury  that  they  mightconsider 
the  pecuniary  loss,  if  any,  the  plaintiff  had 
suffered  In  th>»  death  of  her  husband  by  be- 
ing deprived  of  his  support;  "also  the  re- 
lations proved  as  existing  between  plain- 
tiff and  deceased  at  the  time  of  his  death, 
and  the  Injury,  If  any,  sustained  by  her  in 
the  loss  of  his  society. "  The  latter  part 
of  the  instruction  was  objected  to,  but  the 
supreme  court  sustained  it.  Nothing  wae 
claimed,  however,  for  mental  anguish  oi 
the  plaintiff,  and  the  court  intimated  that 
it  would  not  be  allowable.  The  court 
say :  "  We  think  that  the  social  and  do- 
mestic relations  of  the  parties,  their  kindly 
demeanor  toward  each  her,  the  society, 
were  parts  ot '  all  the  clicumstauces  ot  the 
case,'  for  the  Jury  to  take  Into  considera- 
tion In  estimating  what  damages  would 
be  Just,  from  a  pecuniary  point  of  view, 
especially  as  there  Is  nothing  In  thecaseto 
show  that  the  jury  were  Instructed  that 
they  might  give  damages  by  way  of 
solace."  We  think,  therefore,  the  case  of 
Cleary  v.  Railroad  Co.,  supra,  Is  not  sus- 
tained by  the  other  California  cases  cited 
to  support  It.  The  only  other  state  ia 
which  It  has  been  held  that  the  mental 
suffering  ot  the  survivor  may  be  taken  in- 
to consideration  In  assessing  damages  la 
such  cases  Is  Virginia.  Matthews  v.  War- 
ner, 29  Grat.  570.  The  court  In  that  case 
say :  "The  certlflcate  ot  facts  shows  that 
Warner  was  shot  and  killed  by  Matthews 
under  circumstances  which.  If  not  such  as 
the  law  declares  to  be  murder  In  the  sec- 
ond decree,  or,  at  the  very  lea  Jt,  voluntary 
manslaughter,  certainly  mustbe  held  to  be 
awrongful  act."  Thestatutelnthat  state 
provides  that "  the  jury  in  any  such  action 
may  award  such  damages  as  to  It  may 
seem  fair  and  Just, "  etc.  The  lower  court 
was  requested  to  Instruct  the  Jury  that  if 
they  found  tor  the  plaintiff  the  measure  ot 
damages  would  be  the  pecunlai7  loss  sus- 
tained by  the  mother  ot  plaintiff's  Intes- 
tate by  reason  ot  the  death  of  her  son,  and 
that  they  must  confine  themselves  to  inju- 
ries of  which  a  pecuniary  estimate  could 
be  made  In  reference  to  a  reasonable  ex- 
pectation of  pecuniary  benefit  to  his 
mother  from  the  continuance  ot  the  life  of 
the  deceased,  and  that  they  could  not  take 
Into  consideration  the  mental  suffering  oc- 
casioned by  his  death  to  bis  mother.  The 
court  refused  to  give  the  Instruction,  and 
a  verdict  being  rendered  against  the  de- 
fendant, he  appealed,  and  the  supreme 
court  say  the  appeal  presents  for  consid- 
eration "  the  important  question,  what  te 
the  true  construction  to  be  given  to  the 
statute  respecting  the  measure  of  damage* 
It  prescribes, — whether  the  Jury  is  con- 
fined In  its  estimate  of  the  damages  In- 
curred by  the  death  of  the  party  to  the 
pecuniary  loss  thereby  sustained  by  the 
party  for  whose  benefit  suit  Is  brought, 
or  whether  they  are  justified  In  giving 
punitive  and  exemplary  damages?"  The 
court  held  that  the  Virginia  statute  allow- 
ing the  jury  to  "award  such  damages  as 
to  it  (the  Jury)  may  seem  fair  and  just^" 
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manifested  an  Intention  by  the  leKlelatnre 
to  allow  the  Jury  in  such  cases  to  award 
punitlye  and  ezemplaiy  damages,  and 
therefore  they  might  take  into  consldera- 
tion  the  mental  suffering  of  those  tor 
whose  benefit  the  action  was  prosecuted, 
and  that  the  lower  court  did  not  err  in 
refusing  to  give  the  Instruction  asked. 

But  the  decisions  in  California  and  Vir> 
glnla  In  the  cases  of  Cleery  v.  Railroad  Co. 
and  Matthews  t.  Warner  are  In  conflict 
with  the  rule  almost  uniformly  laid  down 
by  the  courts  of  England  and  the  United 
Rtates  to  the  effect  that  only  the  pecun- 
iary loss  sustained  can  be  compensated 
for,  and  that  no  compensation  can  be 
given  for  the  mental  anguish  or  suffering 
of  the  hdrs  or  next  of  kin  of  the  deceased. 
We  cite  only  a  few  of  the  many  authorities 
that  might  be  cited  on  this  point.  S  Suth. 
Dam.  281,  282,  and  cases;  2  Ror.  R.  R.  845, 
6Sl,  862, 1167,  and  cases ;  3  La  wson.  Rights, 
Rem.  &  Pr.  1729,  and  cases;  8  Wood,  Ry. 
Law,  1536-1538,  and  cases;  Whit.  Smith, 
Neg.  484,  and  cases;  Wood's  Mayne,  Dam. 
14;  Railway  Co.  v.  Levy,  (Tex.)  12  Amer. 
ft  Eng.  R.  Cas.  90;  Railroad  Co.  v.  Hauer, 
md.)  Id.  154;  Lett  v.  Railway  Co.,  (Ont.) 
21  Amer.  &  Eng.  R.  Cas.  165;  Holmes 
T.  Railway  Co.,  (Or.)  6  Sawy.  262,  6  Fed. 
Rep.  75:  Donalson  v.  Railroad  Co.,  18 
Iowa,  280 ;  Railway  Co.  v.  Miller,  2  Colo. 
443;  Field.  Dam.  $  630.  But  the  word 
'pecuniary"  in  this  connection  is  not  con- 
ttrued  In  any  very  strict  sense,  and  the 
tendency  is  to  still  greater  liberality, 
and  to  include  every  element  of  Injury 
that  may  be  deemed  to  have  a  pecuniary 
ralue,  although  this  value  may  not  be 
■nsceptlble  of  positive  proof,  and  can  only 
be  vagne^  estimated.  It  may  Include  the 
loss  of  nurture,  of  the  Intellectual,  moral, 
and  pbyBtcal  training  which  a  mother  on- 
ly can  give  to  children.  TlUeyv.  Railroad 
Co.,  29  N.  Y.  287.  It  may  include  the  loss 
of  expected  services  of  children  who  at  the 
time  of  their  death  are  too  young  to  ren- 
der any  service,  (Ibl  v.  Railway  Co.,  47  N. 
S.  817;)  or  of  children  or  persons  under  no 
legal  or  moral  obligation  to  render  serv- 
ice or  support,  if  the  circumstances  shown 
render  It  probable  it  will  be  rendered, 
(Railroad  Co.  v.  Bayfield,  87  Mich.  205; 
Railroad  Co.  v.  Barron,  5  Wall.  90.)  It 
may  Include  the  loss  of  the  society  of  a 
near  relative,  (Beeson  v.  Green  Mountain, 
etc.,  Co.,  67  Cal.  20,)  and  may  include 
damages  for  the  loss  of  the  father  by  chil- 
dren who  are  of  full  age  living  away  from 
the  home  of  the  deceased  and  supporting 
themselves,  (Lockwood  v.  Railway  Co., 
98  N.  Y.  623.)  The  damages,  the  pecuniary 
injury,  in  cases  under  this  statute,  cannot 
be  proved  with  even  an  approach  to  accu- 
racy, and  yet  they  are  to  be  estimated  and 
awarded,  for  the  statute  has  so  command- 
ed, and  the  Jury  is  to  give  such  damages 
as  may  be  just  under  all  the  circumstances. 

Section  2962,  Comp.  Laws,  provides  that 
the  action  shall  be  by  the  personal  repre- 
sentatives of  the  deceased,  and  the  dam- 
ages awarded  shall  not  exceed  910,000. 
Section  8179  provides  that  the  action  may 
be  by  the  personal  representative  or 
heirs  of  the  deceased,  and  places  no  limit 
on  the  amount  of  the  recovery,  but  the 
}ai7  may  give  such  damages  aa  "under  all 


tbeclrcnmstanoes  of  tbeease  maybe  Inst.* 
This  section  by  its  terms  adds  no  new  ele- 
ment of  damage  not  contained  in  the  earli* 
er  statute,  and  we  think  none  should  be 
added  by  construction.  The  difficulty  of 
proving  or  estimating  the  pecuniary  loss 
to  the  heirs  occasioned  by  the  death  of  a 
human  being  is  recognized  by  all  the 
courts.  But  If  the  mental  suffering  of  the 
heirs  Is  to  be  taken  Into  the  account,  and 
compensated  for  in  money,  the  difficulty 
is  Influitely  Increased.  Upon  what  rule  in 
computing  damages  can  the  sorrows  of 
the  heirs  be  estimated?  If  their  number 
should  be  great,  and  their  grief  poignant, 
the  damages  would  be  beyond  computa- 
tion. But  even  if  the  number  of  the  heirs 
should  be  small,  their  mental  anguish 
might  be  so  Intense  that,  In  the  estimation 
of  a  sympathetic  jury,  the  damages  given 
would  be  such  as  to  bring  bankruptcy  to 
the  wealthiest  defendant.  Affection  and 
tears,  even  for  a  distant  relative, would  b« 
given  a  cash  valuation  in  the  verdict,  and 
which  might  be  ont  of  all  proportion  to 
the  real  value  of  the  life  of  the  deceased. 
In  what  manner  shall  the  mental  anguish, 
its  intensity,  or  duration,  or  whether 
feigned  or  not,  be  determined.  If  the  hus- 
band should  be  tyrannical,  and  abustve,  or 
the  wife  a  shrew,  thedeath  of  either  might 
not  bring  to  the  survivor  such  poignancy 
of  grief  that  it  could  be  assuaged  only  by 
a  large  verdict;  it  might  In  fact  bring 
pleasure  instead  of  sorrow,  yet  the  mental 
anguish  might  be  successfully  assumed  for 
the  purposes  of  the  trial,  and  the  defend* 
ant  have  no  means  of  exposing  the  hypoc- 
risy of  the  pretended  grief.  If  a  son  shonld 
be  a  drunkard,  or  indolent  or  vicious,  the 
real  mental  anguish  of  the  mother  at  his 
death  might  not  be  so  great  that  she 
would  refuse  to  be  comforted  without  the 
solace  of  a  sum  of  money.  These  are  some 
of  the  difficulties  courts  and  Juries  would 
have  to  encounter  It  the  mental  sufferings 
of  surviving  relatives  should  be  held  to  be 
elements  of  damage.  While  the  question 
is  not  free  from  difficulty,  we  are  of  the 
opinion  that  the  court  erred  in  admitting 
evidence  of  the  mental  suffering  of  the 
mother  of  the  deceased,  and  In  instructing 
the  Jury  that  they  might  take  Into  consid- 
eration the  mental  pain  and  softerfng 
caused  the  mother  by  thedeatib  of  her  son. 
We  think  the  mental  suffering  of  the  heir, 
on  account  of  the  death  of  a  deceased  rela- 
tive, too  remote  and  sentimental  to  be  « 
proper  element  of  damage  under  the  stat- 
ute, and  is  not  necessary,  as  held  in  Mat- 
thews V. Warner,  supra,  to  enable  exempla- 
ry damages  to  be  recovered,  where  malice, 
wantonness,  or  such  gross  negligence  as 
amounts  to  willfulness,  are  shown,  neither 
of  which,  however,  are  claimed  to  have 
been  shown  in  this  case.  We  find  no  oth- 
er error  in  the  record.    Reversed. 

HsKDBRSON  and  Bi.ackbubm,JJ.,  concur. 


(7  Utah,  2$) 

United  States  v.  Christensen. 

{Supreme  Court  of  Utaii.     July  U,  1800.) 

DiaqfjAuwioAXioM  or  Jobob—  Srtihs  oh  Graxb 

JOBT. 

Where  •  Jnror  answers  on  Us  voir  dire  that 
ks  has  formed  no  opinion  ■•  to  the  guUt  or  iiui»' 
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cence  of  defendant,  but  it  transpires  after  a  ver- 
dict of  "guiltj'"  that  he  had  been  on  the  grand 
Jury  -which  found  Ihe  indictment,  it  is  proper  to 
grant  a  new  trial ;  defendant  not  having  discov- 
ered the  disqualification  of  the  juror,  or  been  put 
on  inquiry  concerning  it,  before  tha  verdict. 

Appeal  from  first  district  court ;  before 
Justice  J.  W.  Blackburn. 

C.  S.  Varian,  C.  S.  Atty.,  for  appellant. 
S.  R.  Tburmnn,  W.  H.  King,  and  John  B. 
Mitner,  for  respondent. 

Anderson,  J.  The  defendant  was  in- 
dicted for  unlawful  cohabitation,  and  was 
tried  and  convicted.  He  moved  for  a  new 
trial  upon  the  ground,  among  othera,  of 
misconrtuct  of  the  jury  tending  to  prevent 
a  fair  and  due  consideration  of  tlie  case, 
bused  upon  affldavits  showing  that  one 
.John  Harris,  who  was  one  of  the  petit 
jury  which  convicted  him,  was  on  the 
grand  ]ury  which  found  the  indictment, 
and  that  the  fact  was  not  Icnown  to  him 
or  bis  counsel  until  after  the  verdict,  and 
tbatthojurorstated  falsely  on  blsvo/rd/re 
that  he  had  not  formed  or  expressed  an 
unqualified  opinion  as  to  theguilt  or  Inno- 
cence of  the  accused  of  the  offense  charged. 
The  motion  was  sustained,  and  a  new 
trial  granted,  and  the  United  States  ex- 
cepted to  the  ruling  of  the  court,  and  now 
proHecutes  this  appeal  from  the  order  of 
the  court  granting  a  new  trial.  When  the 
juror  Harris  was  called,  he  was  sworn  on 
his  voir  dire,  and  interrogated  by  defend- 
ant's counsel  as  follows:  "Do  you  know 
the  defendant?  Do  you  know  any  ol  the 
witnesses  named  on  the  back  of  the  indict- 
ment? Have  you  talked  with  any  person 
regarding  this  case?  Have  you  ever 
formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  defendant?  "  To 
each  of  these  questions  be  answered  in  the 
negative,  and  was  accepted  as  a  Juror  in 
the  case. 

The  only  question  to  be  determined  is 
whether  the  court  erred  in  sustaining  the 
motion,  for  a  new  trial.  In  the  case  of 
People  V.  Beece,  3  Utah,  72,  'i  Puc.  Rep.  61, 
It  was  held  that  where  a  Juror  falsely 
stated,  upon  examination  under  oath  as 
to  hisquuliflcations  asa  iiiror.that  hewas 
a  citisen  of  the  United  States,  and  neither 
of  the  defendants  knew  or  had  reason  tu 
believe  until  after  verdict  that  he  was  not 
a  citizen,  the  defendants  could  not  be 
deemed  to  have  waived  their  right  to  a 
Jury  of  12  men  possessing  the  qualification 
of  cltsensnip,  and.  being  guilty  of  no  neg- 
ligence or  want  of  watchfulness,  were  en- 
titled to  have  the  verdict  set  aside,  and  a 
new  trial  granted.  In  People  v.  Lewis,  4 
Utah.  42,  6  Pac.  Rep.  543,  the  defendant 
was  convicted  of  grand  larceny.  One  of 
the  trial  jury  which  convicted  him  was  a 
member  of  the  grand  jury  which  found 
the  indictment  against  him.  Neither  the 
defendant  nor  his  counsel  knew  this  until 
after  the  verdict.  The  defendant  moved 
for  a  new  trial,  which  was  overruled, 
and  the  ruling  was  affirmed  in  this 
court,  upon  the  ground  of  the  defend- 
ant's negligence  in  not  making  sufficient 
inquiries  as  to  the  qualiOcations  of  the 
Jurors.  The  Jurors  were  sworn  on  their 
voir  dire,  and  interrogated  as  to  their 
statutory  qualifications,  to  which  mo  an- 


swer  was  given.  Counsel  tor  deiendaat 
then  examined  the  Jurors  as  follows : 
"  Are  any  of  you  acquainted  with  the  de- 
fendant, Walter  Lewis,  here?  Have  any 
of  you  beard  so  much  about  bis  case  as  to 
form  or  express  an  opinion,  an  unquali- 
fied opinion,  concerning  his  guilt  or  inno- 
cence? If  any  of  you  have,  make  it  known. 
I  will  not  put  questions  directly  to  eacb 
of  you. "  The  jurors  were  then  asked  if  any 
of  them  were  related  to  the  prosccuthig 
witness,  and  if  they  had  formed  or  ex- 
pressed on  opinion  Irom  anything'  they 
had  beard  blm  say,  and  be  added:  "You 
don't  seem  1o  answer,  and  I  will  not  put 
the  question  to  any  of  yon  particularly." 
No  statement  of  the  facts  constituting  the 
alleged  offense  was  made  to  the  Jurors, 
and  hence  the  court  say,  the  Jurors  could 
not  well  have  known  whether  they  had 
an  opinion  as  to  the  guilt  or  innocence 
of  the  defendant  or  not,  and  that,  taking 
into  consideration  the  timidity  and  ap- 
parent unwillingness  of  many  Jurors  to 
answer  questions  unless  they  are  individ- 
ually interrogated,  it  is  not  surprising 
that  there  was  no  response  to  the  ques- 
tions of  defendant's  counsel.  The  court 
was  of  the  opinion  that  Interiogating 
the  Jurors  in  such  a  general  way  was 
such  negligence  tliat  the  defendant  could 
not,  after  an  unfavorable  verdict,  suc- 
cessfully move  for  a  new  trial,  when,  with 
the  proper  diligence,  good  ground  for  la 
challenge  of  the  juror  would,  have  been 
discovered.  The  court  said,  however,  that 
"an  express  unqualiSed  answer  that  the 
juror  is  a  citizen,  or  that  he  has  not  formed 
or  expressed  an  opinion  as  to  the  guilt  or 
Innocence  of  the  accused,  is  sufficient  to  re- 
lieve the  defense  from  further  investigation 
unless  there  Is  something  to  put  the  party 
upon  further  inquiry."  In  the  present  case 
the  defendant's  counsel  asked  the  juror 
whether  he  had  formed  or  expressed  an 
opinion  as  to  the  guilt  or  innocence  of  the 
defendant,  and  be  answered  that  be  had 
not,  and  under  the  ruling  in  People  v. 
Lewis,  supra,  the  defendant  was  not 
bound  to  pursue  the  investigation  fur- 
ther. It  is  not  staown  that  the  juror  Har- 
ris had  formed  or  expressed  an  uuqualitied 
opinion  as  to  the  guilt  or  innocence  of 
the  defendant  further  than  the  fact  that 
he  was  one  of  the  grand  Jury  that  found 
the  indictment  against  bim,  and  as  to 
this  fact  be  was  not  interrogated.  The 
case  of  Rice  v.  State,  18  Ind.  298,  was  pre- 
cisely like  the  one  at  bar  in  its  facts.  One 
of  the  trial  Jurors  had  been  one  of  tbe 
grand  jury  which  found  the  Indictment. 
Tbe  Juror  was  not  asked  as  to  whether  he 
had  been  on  the  grand  jury  that  found  the 
Indictment,  but  was  asked  whether  he  had 
formed  or  expressed  an  opinion  as  to  the 
guilt  or  innocence  of  the  accused,  and  an- 
swered that  be  had  not.  Tbe  tact  that  he 
had  been  on  tbe  grand  jury  was  not  dis- 
covered until  after  verdict,  and,  on  a 
motion  for  a  new  trial, tbe  affidavit  ol  tbe 
Juror  was  filed  in  support  of  tbe  verdict  to 
the  effect  that  at  the  time  of  being  exam- 
ined he  had  no  opinion  as  to  the  defend- 
ant's guilt,  and  had  forgotten  the  circum- 
stance of  bis  having  been  on  the  grand 
Jury.  The  court  held  that  the  defendant 
'  waseatitled  to  a  new  trial,  and  was  guUty 
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of  no  negligence  in  not  sooner  dlscovei^ 
tog  the  fact  of  tbe  Juror's  incompetency, 
but  that,  M  tbe  fact  had  been  known  to 
the  accused  at  the  time  the  jury  wbh  ac- 
<%pted  and  sworn,  he  could  not  aJter- 
wai-dB  have  been  heard  to  make  the  ob- 
jection. 

An  objection  to  a  Juror  such  as  is  raised 
to  this  case  is  not  like  merely  technical 
dlsqualtflcatlons,  snch  as  alienage,  non- 
residence,  and  the  like,  which  do  not  tend 
to  impeach  the  fairness  and  impartiality 
of  the  jury.  It  is  possibly  true  that  the 
Jnror  in  this  case  had  no  opinion  at  the 
time  of  his  examination  as  to  the  xuHt  or 
innocence  of  the  accused.  He  may  hare 
forgotten  that  he  was  on  the  grand  jury 
that  found  the  indictment.  He  may  have 
voted  against  finding  the  Indictment,  or 
may  have  been  absent  when  it  was  found, 
as  12  o(  the  ID  jurors  constitute  a  quorum, 
and  may  transact  business;  but  the  pre- 
sumptions of  the  law  are  all  to  the  con- 
trary, and,  In  the  absence  of  any  showing 
to  that  effect,  he  must  be  presiinied  to 
have  participated  in  the  finding  of  the  In- 
dictment, and  to  have  formed  an  opinion 
as  to  the  guilt  or  Innocence  of  the  defend- 
ant. It  might  be  possible  also,  even  If  the 
juror  had  formed  an  unqualified  bellet  of 
tbe  defendant's  guilt  from  the  evidence 
submitted  to  tbe  grand  jury,  to  change 
tbe  opinion  by  evidence  at  the  trial,  if 
be  were  a  man  of  candor  and  Intelligence. 
But  the  defendant  has  a  right  to  be  trle<1 
by  an  impartial  Jury.  A  Juror  who,  act- 
ing on  his  own  oath  as  a  grand  Juror, 
and  upon  tbe  sworn  testimony  of  wit- 
neenea,  has  already  formed  an  opinion  as 
to  the  defendant's  guilt,  and  has  solemn- 
ly accused  him  of  a  crime,  should  not  be 
deemed  an  Impartial  orproper  jurorto  try 
lilm.  Having  served  on  the  grand  jury 
which  found  the  indictment,  and  having 
formed  or  expressed  an  unqualified  opinion 
or  hellei  that  the  prisoner  is  guilty  or  not 
guilty  of  the  offense  charged,  are  each  a 
ground  of  challenge  to  a  Juror  for  implied 
bias.  2  Conip.  Laws  1888,  §  5022,  subds. 
4,  8.  And  where  the  accused  properly  ex- 
amines the  jurors  concerning  their  qualifl- 
cations,  and  they  do  not  answer  truth- 
fully, he  is  thereby  not  only  deprived  of 
his  right  of  challenge  for  cause,  but  may 
also  be  prevented  from  exercising  his  right 
of  peremptory  challenge.  If,  in  such  a 
case,  a  defendant,  in  trying  to  ascertain 
whether  the  Jurors  are  compf-tent  or  not, 
without  negligence  on  his  part,  is  denied  a 
new  trial,  the  greatest  injuutice  might  be 
done.  In  this  cane  the  names  of  the  grand 
jurors  did  not  appear  on  the  indictment, 
the  law  only  requiring  that  the  name  of 
the  foreman  should  appear;  and  there 
■was  nothing  to  notify  defendant  that  the 
Juror  had  been  on  the  grand  jury  that 
found  the  Indictment,  nor  to  put  him  on 
inquiry.  It  Is  true  if  he  had  searched  the 
records  of  the  court  he  would  have  ascer- 
tained that  fact,  and  It  would  have  besn 
commendable  prudence  and  diligence  to 
have  done  so;  but  we  do  not  think  his 
failnre  to  do  so  Is  snch  negligence  as 
should  deprive  him  of  the  right  to  be  tried 
by  an  Impartial  jury,  especially  in  view  of 
the  false  answer  given  by  the  juror.  The 
motion   fur   a   new   trial    was   properly 


granted.  In  support  of  the  views  above 
expressed,  see  Com.  r.  Hussey,  18  Mass. 
221;  DUworth  v.  Com.,  65  Amer.  Uec.  264; 
Bennett  ▼.  State,  24  Wis.  57 ;  Hayne,  New 
Trials,  §  45,  and  cases  cited.  See,  also, 
section  64.  Our  attention  has  been  called 
to  a  number  of  cases  where,  upon  tUe 
same  state  of  facts  as  are  presented  here, 
a  different  conclusion  has  been  reached, 
but  we  think  the  weight  of  authority  as 
well  as  of  reason  is  in  accordance  with 
this  opinion.  The  ruling  of  the  district 
court  is  aflSrmed. 

Zane,  C.  J.,  and  Henderson,  J.,  concur. 


Spanish  Fore  Citt  v.  Mobtenbon. 

(Supreme  Court  of  Utah.  July  28,  1890.) 
Fedolebs — LiCESSE — Sewino-Macbisb  Aoemts. 
Under  aa  ordinance  which  imposes  a  fine 
on  persons  selling  goods  from  house  to  nouse  with- 
out a  license,  a  sewing-machine  agent  is  liable  to 
such  fine  whero  he  sells  by  a  sample  machine 
carried  about  with  him,  whether  the  sample  it- 
self be  delivered  to  the  purchaser,  or  another 
similar  machine,  after  the  bargain  is  made. 

Appeal  from  first  district  court;  J.  W. 
JuDD,  Judge. 

A.  Saxey,  for  appellant.  Tlittriuan, 
SatberJand  <&  King,  for  respondent. 

Zanb,  C.  J.  The  defendant  was  found 
guilty  by  a  Justice  of  the  peace  of  selling 
Bewing-machliies  in  violation  of  an  ordi- 
nance of  Spanish  Fork  City,  and  convicted 
and  fined.  From  this  judgment  he  ap- 
pealed to  the  district  court,  and  by  it  he 
was  again  convicted  and  fined.  This  Is 
an  appeal  from  the  latter  judgment.  An 
ordinance  of  Spanish  Fork  City  imposes  a 
penalty  upon  any  person  who  engages  in 
peddling  within  the  citj'  limits  without 
first  obtaining  a  license,  under  sn  ordi- 
nance that  declares  all  persona  selling,  or 
offering  to  sell,  goods  from  house  to 
house,  who  use  a  vehicle,  or  who  carry 
jewelry  to  so  sell,  to  be  first-class  peddlers, 
and  declares  all  other  peddlers  to  be  sec- 
ond-class, and  re<]ulre8  a  license  fee  in 
either  case.  And  section  123  of  the  same 
ordinance  Is  in  the  following  language: 
"There  shall  be  levied  and  collected  upon 
a  license  for  the  sundry  kinds  ot  business 
herein  specified  as  follows:  For  macbine 
or  vehicle  agents  tor  each  company  reui<e- 
Rcnted,  $4  per  quarter  or  $15  per  year." 
The  right  of  the  city  to  pass  the  ordinance 
Is  not  questioned.  The  evidence  in  the 
record  shows  that  the  defendant  was  the 
agent  of  the  Provo  Book  &  Stationery 
Company  whose  place  of  business  was 
Provo  City;  that  the  defendant  used  a 
vehicle,  and  carried  sample  machines  with 
hini,  and  sold  machines  to  be  afterwards 
delivered  to  tbe  purchaser,  and  that,  in 
some  instances,  he  would  sell  and  deliver 
the  macbine  that  he  carried  as  a  sample, 
and  would  obtain  another  machine  from 
tbe  principal  to  use  as  a  sample;  that 
generally  tbe  machine  would  not  he  deliv- 
ered at  the  time  of  tbe  bargain,  but  would 
be  in  a  short  time  thereafter,  and  in  other 
cases  the  sale  would  be  completed  at  once 
by  delivery.  The  defendant  claims  that 
this  amounted  to  selling  by  sample,  and 
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that  no  license  was  required.  In  one  ot 
the  caBOH  mentioned  the  sale  ia  executory. 
In  the  other  it  is  executed  by  the  Heller  at 
the  time  ot  the  bargain.  The  sale  is  com- 
pleted in  either  case  by  delivery.  The 
court  holds  that  a  sale  Id  either  way  vio- 
lated the  ordinance.  The  Judgment  ot  the 
district  court  ia  aflBrmed. 

Henderson,  Anderson,  and  Blaukbdbn, 
JJ.,  concur. 

Kershaw  et  tJ.  v.  Dyer  et  ah 

(Supreme  Court  of  Utah.    July  13,  18M.) 

Judicial  Balbs— Dbficiekct— Riobts  or  Crbd- 

ITOH. 

1.  Plaintiff  obtained  a  decree  foreclosing  a 
mortgage  on  two  lo':£,  and  an  order  for  their  ^e 
was  put  in  the  hands  of  the  marshal,  and  a  cer- 
tain sum  bid  on  one  of  them.  The  defendants  paid 
to  the  marshal  the  difference  between  that  sum 
and  the  amount  of  the  decree  which  be  received 
as  l)eing"in  full  of  all  demands  as  deficiency"  in 
the  case.  The  bidder,  however,  failed  to  comply 
with  the  bid,  and  that  lot  was  sold  for  a  less 
price,  leaving  a  deficiency.  Held,  that  plaintiff 
was  not  bound  by  the  marshal's  receipt,  and  was 
entitled  to  have  the  second  lot  sold  to  pay  the  de- 
floienOT,  though  third  persons  had  taken  a  mort- 
gage thereon  on  the  faith  of  themarshal'sreceipt. 

2.  The  court  may  order  a  sale  of  such  second 
lot  without  either  confirming  the  sale  to  the  first 
bidder,  or  ordering  a  resale  of  the  first  lot  at  his 
risk. 

Reversing  31  Pac.  Rep.  1000. 

On  rehearing.  For  former  opinion,  see 
21  Pac.  Rep.  1000. 

A.  R.  Hey  wood  and  Emerson  A  Allison, 
for  appellants.  P.  L.  Wlllluma,  lor  re- 
spondents. 

Zane,  C.  J.  It  appears  from  the  record 
In  tuis  case  that  July  23,  1886,  John  J. 
and  Margaret  Kelly  obtained  a  decree 
against  Andrew  J.  and  Sarah  Kershaw 
foreclosing  a  mortgage  on  two  pieces  of 
real  estate  of  the  latter,  to  secure  a  debt 
due  from  them  to  the  former;  that,  in  pur- 
suance of  the  decree,  the  marshal  on  Jan- 
uary 18, 1888,  exposed  the  property  for  sale, 
and  that  one  piece  was  struck  off  to  C.  S. 
Varian  at  theprlce  of  f4,500,and  the  other 
to  Charles  Woodmansee  for  $1,725;  that 
the  marshal  reported  these  facts  to  the 
court,  and,  also,  that  Varian  had  refused 
to  pay  his  J^Id,  and  that  the  validity  of 
the  sale  was  questioned,  and  that  he  did 
uot  accept  the  money  on  Woodmansee's 
bid ;  and  it  also  appears  that  on  Febru- 
ary 17, 1S88,  the  court  set  aside  this  sale 
for  the  reason  that  the  purchaser  refused 
to  m alee  payment,  and  ordered  the  mar- 
shal to  resell  the  property.  It  also  ap- 
pears from  the  recijrd  that  on  April  11, 
18S8,  the  officer  again  exposed  for  sale  the 
piece  of  land  that  had  been  struck  off  to 
Varian,  and  that  one  D.  H.  Peery  bid 
therefor  f  4,000,  and  that  the  officer  report- 
ed these  facts  to  the  court,  and,  also,  that 
Peery  had  said  he  would  pay  the  amount 
of  his  bid  as  soon  as  the  parties  could 
meet  at  the  First  National  Bank;  that 
the  Kershaws  then  tendered  the  sum  of 
f2,22».80,  the  difference  between  Peery's 
bid  and  the  amount  due  on  the  deiree 
with  costs,  which  he  took,  and  did  nt)t 
otter  the  other  lot  for  sale,  wid  executed 


and  delivered  to  the  Kershaws  a  receipt  in 
the  following  words:  "Ogden  City,  Dtah, 
April,  188«.  Received  of  Andrew  J.  Ker- 
shaw in  full  of  all  demands  as  deficiency  in 
the  case  wherein  John  J.  Kelly  and  wife 
are  plaintltfa,  and  Andrew  J.  Kershaw 
and  Sarah  Kershaw  are  defendants. 
[Signed]  Fra.nk  H.  Dybb,  U.  S.  Marshal. 
By  E.  W.  ExuM,  Deputy."  It  also  ap- 
pears from  the  record  that  the  Kersbawa 
exhibited  this  receipt  to  the  appellants 
Hartog  and  Hubs,  and  that  they  loaned 
the  Kersbawa  $3,000,  and  took  a  mort- 
gage to  secure  the  paymentof  the  aameon 
the  lot  not  offered  for  sale.  It  also  appears 
that  Peery  refused  to  pay  the  amount  bid 
by  him,  and,  upon  that  fact  being  report- 
ed, the  court  made  another  order  for  the 
sale  ot  the  lots,  and  in  pursuance  thereof, 
on  September  28, 1888,  the  marshal  again 
exposed  for  sale  the  lot  that  had  been 
struck  off  to  Peery,  and  that  James  L. 
Dee  and  Charles  Woodmansee  bid  therefor 
the  sum  ot  $2,300,  and  the  same  was  paid 
over  to  the  plaintiff  In  the  decree.  This 
sale  and  payment  the  marshal  reported 
to  the  court,  and  also  the  fact  that  he  had 
in  hia  bands  the  $2,229.89  paid  to  him  by 
the  Kerahawa,  and  that  including  this 
there'  still  remained  unpaid  on  the  decree 
the  sum  of  $1,940.  And  on  November  10, 
1888,  the  court  ordered  the  sale  of  the 
other  lot  to  pay  this  balance.  But  before 
this  sale  was  made  an  injunction  was  ob- 
tained by  the  appellants  restraining  the 
marshal  from  making  it.  And  upon  an- 
swer filed  a  motion  to  dissolve,  which 
was  heard,  and  the  tacts  appearing  as 
above,  the  court  granted  the  motion,  and 
the  injunction  was  dissolved.  From  this 
decree  the  appellants  have  prosecuted  this 
appeal.  The  appellants  inalat  that  the 
Peery  bid,  and  the  payment  to  the  officer 
of  the  difference  between  that  and  the 
amount  of  the  decree,  satisfied  the  lien  of 
the  decree  against  the  lot  last  ordered  to 
be  sold;  that  the  only  remaining  remedy 
for  the  benefit  of  the  respondents  was  to 
resell  the  lot  bid  oflby  Peery,  and  to  sue 
him  for  the  difference,  if  any,  between  his 
bid  and  the  amount  realized  on  such  re- 
sale ;  and  that,  therefore,  the  last  order  ot 
the  court  to  sell  the  other  lot  to  satisfy 
the  deficiency  was  a  nullity,  and  that  the 
officer  for  that  reason  had  no  authority 
to  make  the  sale  under  it. 

The  appellants  rely  upon  section  3437  of 
the  territorial  statute:  "If  a  purchaser 
refuses  to  pay  the  amount  bid  by  him  for 
the  property  struck  off  to  him  at  a  sale 
under  the  execution,  the  officer  may  again 
sell  the  property  at  any  time  to  the  high- 
est bidder,-  and  it  any  loss  be  occasioned 
thereby  the  officer  may  recover  the  amount 
ot  such  loss,  with  costs,  from  the  bidder 
so  refuaing  in  any  court  ot  competent  jn- 
riadlction. "  2  Comp.  Laws  Dtah  1888. 
Under  thia  law  it  the  bidder  refuaes  to  pay 
the  amount  of  his  offer,  the  officer  may  ex- 
pose the  propert}'  for  sale  again,  and  sell 
it  to  the  highest  bidder,  and  if  a  loss  oc- 
curs he  is  also  authoriised  by  an  action  to 
recover  that  amount,  with  co8t«,  from  the 
first  bidder.  Section  3439  ot  the  same 
compilation  provides  that  the  officer  shall 
not  be  liable  lor  more  than  the  amount  of 
the  second  bid,  and  the  sum  collected  from 
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the  parchaser  refusing  to  pay.  If  the  posi- 
tion oJ  theappellant  is  right, and  no  otlicr 
property  can  be  subjected  to  sale  when 
the  first  bid  equals  the  amount  ol  the 
judgment,  and  payment  is  not  made,  the 
creditor  might  lose  the  difference  when 
the  defendant  in  the  execution,  or  order, 
has  property  to  pay  him;  for  the  first 
bidder  might  be  insolvent,  or  facts  might 
be  made  to  appear  on  the  trial  constitut- 
ing a  defense.  If  a  suit  should  be  institut- 
ed against  Peery  for  the  loss  in  this  case, 
and  he  should  make  a  successful  defense, 
or  he  should  be  found  to  be  insolvent, 
then  the  respondents  would  lose  their  f  1  ,- 
940,  though  the  other  piece  of  land  in  the 
mortgage  and  decree  may  bo  of  sufficient 
value  to  pay  it.  The  law  requires  the  offi- 
cer to  sell  the  property  to  the  highest  bid- 
der. And  that  bid  might  exceed  the 
amount  due  on  the  execution,  and  the  sec- 
ond bid  might  be  sufflcicnt  to  satisfy  the 
Judgment.  In  that  case  the  plaintiff 
would  have  no  interest  in  the  difference; 
yet  the  loss  would  be  the  same  to  the  de- 
fendant, and  the  officer  would  be  author- 
ized, if  the  sale  was  fair,  to  collect  It  by 
suit  for  the  benefit  of  the  defendant. 
When  the  first  bidder  fails  to  pay,  and  the 
resale  Is  less,  the  difference  is  the  defend- 
ant's loss.  If  the  proceeds  of  the  last  sale 
are  not  sufficient  to  pay  the  execution,  so 
much  of  the  difference  collected  will  be 
paid  by  the  officer  for  the  defendant  on 
the  plaintiff's  judgment,  and  the  remainder. 
If  any,  will  be  paid  to  the  defendant.  Nei- 
ther the  plaintiff  nor  the  defendant  has 
the  right  to  sue  for  the  loss,  under  the 
Utnh  statutes.  The  officer's  authority 
and  instructions  iu  making  the  sale  are 
in  the  la  w.  He  does  not  receive  them  from 
the  plaintiff  or  the  defendant.  It  is  be- 
cause the  defendant  refuses  to  pay,  and 
the  plaintiff  is  without  authority  to  com- 
pel him  to  do  so,  that  the  government 
through  Its  officer  takes  the  defendant's 
property,  and  sells  it  as  the  government 
directs  by  its  law,  and  pays  the  proceeds 
to  the  parties  aa  their  rights  appear. 

The  case  of  Gaskell  v.  Morris  was  an 
action  to  recover  the  difference  when  the 
first  bidder  failed  to  pay,  and  the  second 
sale  was  for  less.  In  deciding  the  case  the 
court  said:  "The  fifth  error  Is  an  excep- 
tion to  the  instructions  given  by  the  court 
to  the  Jury  that  a  suit  brought  for  the 
purpose  of  the  present  case  might  be  main- 
tained by  the  sheriff  in  his  own  name.  We 
are  decidedly  of  opinion  that  the  court 
was  right  on  this  point.  It  is  in  accord- 
ance with  the  opinion  of  this  court  as  ex- 
pressed in  Adams  v.  Adams,  4  Watts,  160, 
where  it  was  not  only  held  that  such  ac- 
tion might  be  maintained  by  the  sheriff 
who  made  the  sate,  but  that  it  could  not 
be  maintained  by  any  other  person. "  The 
opinion  concludes .  "  And  seeing  that  no 
reason  whatever  has  been  given  why  the 
defendant  below  did  not  comply  with  his 
contract  for  the  purchase,  it  is  clear,  there- 
fore, that  by  his  failure  to  do  so  he  has 
caused  aloss  equal  to  this  difference  to  the 
owner  of  the  estate,  and  upon  every  prin- 
ciple of  justice  ought  to  make  it  good." 
7  Watts  &  S.  38. 

In  Adams  v.  Adams  the  court  said : 
"The  Hberlff  in  making  the  contract  of  tale 


wltiii  .Tames  Adams  was  not  acting  as  the 
agent  of  the  plaintiff,  nor  yet  of  any  one 
clHe.  He  la  considered  the  principal  him- 
self in  such  case,  and  the  legal,  as  well  as 
the  real,  party  making  the  contract  of 
sale.  Although  it  be  true  that  be  acts  in 
the  character  of  trustee,  yet  it  must  be 
borne  in  mind  that  it  is  as  an  officer  of  the 
law  that  he  does  so,  and  that  it  is  from 
the  law  he  derives  all  his  power  and  au- 
thority." To  the  same  effect  are  the  fol- 
lowing cases:  Burbank  v.  Dodd,  4  Pac. 
Bep.  303;  Griffin  v.  Thompson, 2  How.  244. 

It  follows  that  the  Kellys  were  not 
bound  by  the  actions,  or  the  omissions,  of 
the  marshal  further  than  he  conformed  to 
the  law.  The  decree  and  order  of  sale 
made  It  the  duty  of  the  marshal  to  make 
the  money  due  as  shown  by  them.  He 
had  no  authority  to  receive  anything  but 
lawful  money  in  satisfaction  of  the  decree. 
He  had  no  right  to  take  Peery's  promise, 
and  execute  to  the  Kershaws  a  receipt  in 
full  for  the  sum  due  on  the  decree.  He 
could  not  acknowledge  satisfaction  of  the 
decree  that  would  be  binding  on  the  plain- 
tiff without  first  receiving  payment  in  full 
In  lawful  money.  And  having  done  so  the 
Kellys  had  a  right  to  insist  that  the  court 
set  aside  the  sale,  and  order  a  resale  of  bo 
much  of  the  property  described  in  the  de- 
cree as  would  be  necessary  to  satisfy  it; 
or  they  might  liave  elected  to  ask  the 
court  to  accept  Peery's  bid.  But  this  they 
did  not  do.  They  claimed,  as  they  had  a 
right  to,  the  payment  of  the  decree  In 
money.  The  marshal,  as  we  have  said, 
was  required  to  convert  into  money  so 
much  of  the  land  described  in  the  decree  as 
would  pay  the  debt,  and  to  pay  it  to  the 
plaintiffs.  He  had  no  authority  to  turn 
over,  in  satisfaction  of  It,  a  promise  of  'j 
bidder  to  pay  a  lawsuit.  If  the  defend- 
ants in  the  case  did  not  want  their  prop- 
erty sold,  they  should  have  paid  the  de- 
cree, as  it  was  their  duty  to  do.  They 
having  failed,  it  became  the  officer's  duty 
to  convert  their  property  into  money,  and 
make  the  payment  for  them.  Colton  v. 
Camp,  1  Wend.  365;  Griffin  v.  Thompson, 
2  How.  244;  2  Freem.  Ex'ns,  §§  443,  444; 
Bank  v.  Wakeman,  1  Cow.  46,  and  note  a ; 
Mnmford  v.  Armstrong,  4  Cow.  553. 

In  Griffin  v.  Thompson  the  marshal  bad 
returned  on  an  execution  that  he  had  re- 
ceived in  satisfaction  tbereof  bank-notes. 
And  upon  motion  of  the  Judgment  cred- 
itors, the  lower  court  quashed  the  return, 
and  ordered  and  issued  an  alias  execu- 
tion, which  the  Judgment  debtor  moved  to 
quaah.  Upon  a  division  of  opinion  the 
case  came  before  the  supreme  court  of  the 
L'nlted  States,  and  In  deciding  it  that 
Cviurt  said  :  "It  cannot  be  questioned  that 
the  defendant  in  that  motion  was  entitled 
to  the  full  benefit  and  operation  of  his  ex- 
ecution, and  these  were  to  cause  to  be 
made  for  him  of  the  goods  and  chattels, 
lands  and  tenements,  of  bis  debtor  the  sum 
of  $1,740.02  of  lawful -money  of  the  United 
States.  With  his  claim  thus  solemnly  as- 
certained of  record,  we  are  aware  of  no 
authority  from  any  source  which  can  com- 
pel him  to  commute  It,  or  to  receive  in  sat- 
isfaction thereof  any  other  thing  which  he 
shall  not  voluntarily  elect."  Referring  to 
argument  to  the  contrary  the  court  fur- 


Digitized  by 


Google 


Utah.) 


££K8HAW  V.  I)Y£B. 


623 


ther  said:  "But  the  fallacy  of  the  arg^n- 
meiit  here  consists  Id  totally  misconceiv- 
ing the  Rltiiutlon  and  functions  of  the  mar- 
shal. He  Is  properly  the  offlcer  of  the  law 
rather  than  the  agent  of  the  parties,  and 
is  boand  to  fnlfill  the  behests  of  the  law, 
and  this,  too.  without  special  tustruction 
or  admonition  from  any  person."  The 
court  held  that  return  on  the  first  execu- 
tion was  properly  quashed,  and  that  the 
alias  execution  should  not  be.  Freeman 
In  his  work  on  Executions  says:  "H  a 
sheriff  returns  a  writ  satisfied  when  he  has 
not  received  payment  thereof  in  money, 
the  plnintift  is  not  bound  thereby.  He 
may  have  the  return  vacated  and  procure 
an  alias  writ,  «»r  he  may  treat  the  return 
as  true,  and  compel  the  sheriff  to  uccouut 
to  him  for  the  amount  of  the  writ  in  the 
kind  of  money  which  the  offlcer  was  by 
law  to  collect."  In  the  case  of  Col  ton  v. 
Camp,  the  deputy-sheriff  misconstrued  the 
written  instructions  given  him  by  the 
plaintiff  in  the  execution,  and  took  the 
note  of  the  defendants  for  his  fees,  and  the 
latter  executetl  a  bill  of  Hale,  of  the  prop- 
erty that  had  been  levied  on,  to  third  pwr- 
sons,  the  offlcer  Informing  the  parties  to 
wbom  the  (>ill  of  sale  was  executed  that 
he  had  no  Hen  on  it.  But  afterwards,  up- 
on discovering  his  mistake,  he  again  took 
possession  of  the  property,  and  removed 
it  from  the  house  of  the  defendant  in  the  ex- 
ecution, and  the  parties  to  whom  the  bill 
of  sale  had  been  executed  instituted  an  ac- 
tion of  trover  against  him.  The  court  in 
its  opinion  said:  "The  material  question 
then  appears  to  me  to  be  whether  the  dep- 
uty-sheriff was  authorized  to  relinquish 
the  Hen  acquired  by  bis  levy.  For  if  he 
was  not  I  should  be  very  clearly  of  the 
opinion  that  the  act  was  entirely  nuga- 
tory, and  could  not  in  any  manner  affect 
or  prejudice  the  rights  of  the  plaintiffs  in 
the  execution,  or  of  their  assignee;  that 
the  lien  still  remained,  notwithstanding 
the  declaration  of  the  deputy-sheriff  that 
he  relinquished  it;  and  that  the  sherlB  or 
the  deputy  would  be  justified  in  subse- 
quently enforcing  the  execution  against 
the  same  property.  A  sheriff  cannot  dis- 
charge an  execution  without  payment.  If 
be  returns  the  execution  satisfied  upon  re- 
ceiving the  defendant's  note  instead  of 
money.  It  is  no  satisfaction  of  the  judg- 
ment or  execution. "  The  marshal  in  this 
case  was  not  authorized  to  acknowledge, 
by  receipt  or  otherwise,  satisraction  of  the 
decree,  and  thereby  release  its  lien  on  the 
property,  or  any  portion  of  it,  without 
receiving  the  money  due  upon  it,  and  Har- 
tog  &  Hubs  relied  upon  the  receipt  at  their 
peril.  They  should  have  s^en  that  the  de- 
cree was  satisfied.  They  should  have  as- 
certained that  Peery  had  paid  his  bid  up- 
on one  piece  of  the  land  before  advancing 
money  on  the  other  piece. 

A  further  point  In  this  case  is  that  the 
injunction  In  question  was  issued  to  re- 
strain the  marshal  from  executing  an  or- 
der of  sale  made  in  an  equitable  case.  The 
court  had  jurisdiction  of  the  subject-mat- 
ter of  the  order,  and  of  the  parties.  And 
it  follows  from  that,  that  the  order  can- 
not be  treated  as  a  nullity.  It  was  sucli 
an  order  as  could  have  been  appealed  from. 


'  In  order  to  sustain  the  tnlunetlon'  in  ques- 
tion it  would  be  necessary  to  treat  the 
order  as  absolutely  void.  The  trial  court 
did  not  confirm  the  sale  to  Peery,  and  ac- 
cept the  offer  In  that  way;  nor  did  it 
make  any  order,  or  take  any  action,  to 
hold  him  to  his  bid,  and  order  a  resale  in 
the  mean  time  at  his  risk,  according  to 
chancery  practice  in  such  cases. 

The  case  of  Camden  v.  Mayhew,  relied 
on  by  appellants,  was  an  appeal  from  a 
final  order  requiring  Camden  to  pay  the 
difference  between  the  amount  bid  lor  real 
estate  offered  for  sale  under  the  decree  in 
that  case  and  the  amount  the  property 
brought  on  a  resale.  The  court  said:  "It 
is  undoubtedly  true  that  Camden's  lien 

•  •  •  was  in  legal  elfect  only  an  offer  to 
take  property  at  that  price;  and  that  the 
acceptance  or  rejection  of  the  offer  wa« 
within  the  sound  equitable  discretion  of 
the  court,  to  be  exercised  with  due  regard 
to  the  special  circumstances  of  the  case, 
and  to  the  stability  of  judicial  sales." 
And  the  court,  after  stating,  in  substance, 
that  it  was  further  contended  that  an  ac- 
ceptance of  that  offer  could  only  have  been 
manifested  by  an  onler  confirming  the 
sale,  and  admitting  that  a  formal  order 
of  confirmation,  and  the  tender  of  a  deed 
followed  by  an  order  compelling  him  tu 
pay  the  whole  amount,  would  have  been 
necessary  to  the  completion  of  the  con- 
tract, used  this  language:  "But  it  was 
not  restricted  to  that  particular  mode, 

*  •  *  for  upon  appellant  refusing  to 
pay  the  amount  bid,  the  court  without 
confirming  the  sale  by  a  formal  order 
could  have  held  him  to  his  offer,  and  or- 
dered a  resale  in  the  meantime  at  his  risk, 
both  In  respect  to  the  expense  of  the  re- 
sale, and  any  deficiency  resulting  there- 
from. "    129  U.  S.  73,  9  Sup.  Ct.  Rep.  246. 

In  .'  ts  opinion  the  court  stated.  In  sub- 
stance, three  propositions:  (I)  That  ac- 
ceptance or  rejection  of  the  bid  was  with- 
in the  sound  equitable  discretion  of  the 
court.  (2)  That  a  formal  confirmation  f 
the  sale,  and  a  tender  of  a  deed,  followed 
by  an  order  compelling  the  whole  amount 
to  be  paid,  is  necessary  to  hold  the  bidder 
to  the  payment  of  the  full  amount  of  his 
offer.  (3)  If  the  bidder  refuses  to  pay,  the 
court  without  a  formal  order  of  confirma- 
tion can  hold  him  to  his  offer,  and  order  a 
resale  In  the  mean  time,  at  his  risk,  as  to 
the  deficiency  aud  expenses.  In  the  second 
proposition  the  requisite  steps  to  enforce 
a  specified  performance  of  the  contract  of 
the  payment  of  the  full  amount  of  the  bid 
are  enumerated.  In  the  third  proposition 
the  prerequisites  to  a  decree  for  the  loss 
from  a  failure  to  pay  ttie  bid  are  men- 
tioned. The  court  below  did  not  confirm 
the  sale  to  Peery,  nor  did  it  order  a  resale 
at  his  risk.  From  the  order  made,  we 
mast  assume  that  it  decided  not  to  do 
either.  It  follows  that  the  order  of  sale 
complained  of  was  not  a  nullity,  and  that 
the  court  committed  no  error  in  bo  decid- 
ing in  dissolving  the  Injunction  that  so 
treated  It.  If  the  appellants  were  not  sat- 
isfied with  the  order  of  sale  complained  of, 
they  should  have  appealed  from  It.  Upon 
further  consideration  and  more  mature 
reflection,  we  are  disposed  to  hold  that 
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this  coart  at  a  former  hearing  of  this  case 
reached  a  wrong  conclusion.  The  order 
of  the  court  beiow  is  aflarmed. 

Anderson  and  Blackburn,  JJ.,  concur. 


Babxett  v.  Kinnbt. 

(Supreme  Court  of  Idaho.    Jan.  Term,  1890.) 

For  majority  opinion,  see  28  Pac.  Bep. 
922. 

Berrt,  J.,  (dissentiDM.)  A  part  ot  the 
subject  of  the  asstgnmeut  in  question  was 
personal  property  in  the  territory  ol  Ida- 
ho. The  assignor  lived  at  the  time  of  its 
execution  in  L'tah  territory,  where  the  as- 
slgiinient  was  made.  It  was  a  voluntary 
asstgnment  In  trust  for  the  benefit  of  cred- 
itors, and  is  conceded  to  be  valid  under 
the  laws  of  Utah  territory.  The  assignee 
had  gone  into  possession,  and  was  in  pos- 
session as  such  assignee,  when  the  prop- 
erty was  seised  and  talcen  from  his  pouses- 
slon  by  the  shorifT  ol  Alturas  county  by 
virtue  of  a  writ  of  attachment  in  favor  of 
a  creditor  of  the  assignor,  residing  in  the 
state  of  Minnesota,  where  the  debt  was 
contracted.  The  assignee  brought  replevin 
against  the  sheriff,  and  on  the  trial  in  the 
court  below  had  Judgment  for  the  proper- 
ty. This  appellant  seeks  to  reverse  that 
Judgment.  There  is  but  one  controlling 
question  in  the  csme,  vljs., whether  that  as- 
signment, valid  where  it  was  made, 
should,  underthe  statutes  of  this  territory, 
be  held  to  be  operative  here.  iJnder  our 
statute  I  think  it  is  clearly  valid  and  oper- 
ative.  The  appellant  rests  upon  section 
5932  ot  the  Revised  Statutes  of  Idaho, 
which  pro  vldes that  "no  assignment  of  any 
insolvent  debtor  other  than  aa  provided 
in  this  title  is  legal  or  binding  on  credit- 
ors. "  This  is  the  closing  section  of  title  12, 
p.  677,  of  the  statutes  of  Idaho.  The  act  is 
headed  "  Proceedings  In  Insolvency. "  The 
general  scope  and  apparent  purpose  of  the 
whole  title  of  58  sections  is  shown  in  its 
first  section,  (5875,)  as  follows:  "Every 
insolvent  debtor  may,  upon  compliance 
with  the  provisions  of  this  title,  be  dis- 
charged from  his  debts  and  liabilities.'"  No 
stronger  terms  are  needed  to  show  that 
the  parties  thus  to  be  favored  are  the  citi- 
zens ot  Idaho :  and  certainly  it  was  not 
designed  to  compel  all  persons  contem- 
plating assignment  to  reside  here  six 
months  before  doing  so,  or  to  compel,  in- 
to our  courts,  citizens  of  other  states  and 
territories  to  get  a  discharge  from  their 
debts  through  insolvency  proceedings.  I 
do  not  believe  that  the  revisersol  our  law, 
in  1S87,  had  any  design  that  Idaho  should 
take  upon  her  a  task  of  that  magnitude. 
Nor  do  I  think  there  was  any  design  to 
preclude  parties  out  of  this  territory,  who 
might  have  property  In  it,  from  making 
any  assignment  whatever  for  the  benefit 
ot  their  creditors  without  going  through 
our  courts  in  insolvency  proceedings.  Of 
course  to  hold  that  this  act  has  any  extra- 
territorial scope  and  meaning  is  practi- 
cally to  deny  to  a  non-resid^it  theritclit  to 
make  any  assignment  whatever  of  his 
property  hwe  for  the  benefit  of  creditors. 
The  statement  of  the  proposition  seems  to 


me  to  carry  with  it  a  most  forcible  denial 
of  any  such  Intent.  It  Is  not  claimed  hut 
that  a  state  or  territorial  legislature  may 
do  so  if  it  desires ;  but  the  precedents  are 
that  it  will  not  be  presumed  to  have  so  in- 
tended unless  its  enactments  to  that  effect 
shall  be  clear  and  unequivocal.  Butler  v. 
Wendell,  57  Mich.  62,  23  N.  W.  Rep.  460; 
Ockerman  v.  Cross,  54  N.  Y.  29. 

in  1860  a  statute  was  enacted  in  New 
York  entitled  "An  act  to  secure  to  cred- 
itors Just  division  of  the  estates  of  debt- 
ors who  convey  to  assignees  for  the  ben- 
efit of  creditors. "  Such  act  forbade  prefer- 
ences. It  provided  how  the  assignment 
must  be  executed;  that  an  inventory 
should  heflledof  the  property  assigned;  as- 
signee should  glvebonds,etc., — all  substan- 
tially as  provided  in  our  act,  but  with  a 
prohibition  as  to  other  assignments  as 
strong  as  our  own.  An  assignment  was 
made  by  a  debtor  In  Canada,  valid  accord- 
ing to  the  laws  of  Canada,  but  in  no  way 
complying  with  the  requirements  of  the 
New  York  statute.  Possession  in  New 
York  had  been  taken  by  the  assignee, 
whereupon  a  New  York  creditor  (not,  as 
in  this  c&se,  a  foreign  creditor)  attached 
It;  but  the  court  held  the  act  to  apply  to 
domestic  assignments  only,  and  held  the 
foreign  asaignmeut  good.  Ockerman  v. 
Cross,  54.  N.  Y.  29.  So  in  Butler  v.  "Wen- 
dell, 57  Mich.  62,  28  N.  W.  Rep.  460.  So  in 
Train  v.  Kendall,  137  Mass.  366.  So,  also. 
In  Rice  v.  Curtis,  32  Vt.  460.  But  we  need 
go,  I  think,  no  further  than  to  the  inter- 
nal evidences  of  the  act  to  be  convinced 
that  it  was  not  intendea  lu  apply  to  for- 
eign assignments.  In  fact  the  title  pro- 
vides, expressly,  that  the  assignor  must 
be  a  resident  ol  the  territory.  The  Judg- 
ment in  the  court  below  should  be  at- 
firmed. 

In  re  Campbell  et  al. 

(BupremeCourtof  Washington.   May  31,  1890.) i 

Incorporation  of  Cities— Reincorporatiok. 

1.  Laws  Wash.  18fi9-90,  p.  280,  c.  1,  §  1,  re- 
lating to  the  incorporation  of  cities  and  towns, 

j  contains  a  proviso  that  nothing  therein  contain- 
ed shall  prevent  the  reincorporation  therennder 
of  towns  and  villages  which  had  attempted  to 
incorporate  under  the  void  act  of  February  2. 
1888;  and  section  6  empowers  such  towns  and 
nllages  to  incorporate  under  section  4.  Beld, 
the  statute  does  not  legalise  attempted  incorpo- 
rations under  the  void  act,  but  provides  for  in- 
corporation by  taking  the  steps  prescribed  in 
section  4. 

2.  Towns  and  villa^  which  attempted  to 
incorporate  under  the  void  act  of  Febniary2, 1»S8, 
may  incorporate  under  this  act  with  a  larger  ter- 
ritory than  was  included  in  that  attempt. 

Ca«e  certified  from  superior  court.  Pierce 
county,  under  Code  Wash.  T.  §  4.''»3. 

Laws  Wash.  18S9-90,  p.  280,  c.  1,  §  1.  pro- 
vides that  "any  portion  of  a  countv  con- 
taining not  less  than  300  Inhabitants,  and 
not  Incorporated  as  a  municipal  corpora- 
tion, may  become  incorporated  under  the 
provisions  of  this  act,  and  when  so  incor- 
porated shall  have  the  powers  conferred, 
or  that  may  be  hereafter  be  conferre<l,  by 
law  upon  municipal  corporations  ot  the 

.  1  PuUieation  delayed  through  failure  to  receive 
copy. 
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claBB  to  which  the  same  may  belong:  pro- 
vided, that  nothing  herein  contained  shall 
prevent  the  reincorporation  ol  towns  and 
villages  under  the  provisions  ol  this  act, 
■whatever  their  popalatiun,  heretotore  in- 
corporated or  Intended  so  to  be,  under 
the  provisions  of  the  act  approved  Febru- 
ary 2, 1888,  entitled  'An  act  lor  the  Incor- 
poration of  towns  and  villages  in  the  Ter- 
ritory of  Washington,'  and  said  reincor- 
poration shall  be  construed  as  a  full  ac- 
ceptance of  the  terms  and  conditions  im- 
posed l>y  this  act."  Section  2  prescribes 
the  steps  to  be  taken,  and  section  3  is 
upon  the  election  ol  officers.  Section  4  pre- 
scribes the  steps  to  be  taken  by  towns  or 
cities  already  incorporated  to  secure  re- 
incorporation under  this  act.  Section  6 
provides  that  "all  towns,  villages,  and 
cities  heretofore  incorporated  by  virtue  of 
an  act  entitled  'An  act  for  the  incorpora- 
tion of  towns  and  villages  in  the  Territory 
of  Washington,'  approved  February  2, 
1888,  may  incorporate  under  the  provis- 
ions of  this  act,  in  the  manner  provided 
by  section  4  of  chapter  1  of  this  act. " 

B.  F.  Jacobs  and  Parsons  &  Caldwell, 
(or  petitioners.  W.  H.  SneJ],  (or  respond- 
ents. 

HoYT,  J.  This  cause  couies  to  this 
court  upon  the  certificate  of  the  Judge  of 
the  superior  court  that  it  is  desirable  to 
taaiiethe  opinion  of  this  court  upon  the 
questions  pi-esented,  and  upon  the  order 
of  said  superior  court  that  the  proceeding's 
be  brought  here  for  the  determination  of 
four  questions,  as  follows:  "  (1)  Can  a  city 
incorporated  under  the  act  of  February  2, 
1888,  (Laws  1887,  p.  2'21,)  entitled,  'An  act 
for  the  incorporation  of  towns  and  vil- 
lages In  the  Territory  of  Washington,'  in- 
corporate under  sections  1,  2,  and  3  of  an 
act  entitled  'An  act  providing  for  the  or- 
ganization, classification,  incorporation, 
and  government  of  municipal  corporations, 
and  declaring  an  emergency,  approved 
March  27, 1890?'  (Laws  189<),  p.  2S0.)  (2) 
Can  a  city  incorporated  under  the  act  of 
February  2,  lS8t<,  incorporate  under  sec- 
tions 1,  2,  and  3  of  tue  act  of  March  27, 
1890,  with  a  larger  territory  than  that 
Included  in  the  original  boundaries?  (3) 
Should  not  a  city  incorporated  under  the 
act  of  February  2,  1888,  reincorporate 
nnder  sections  4,  5,  6,  of  the  act  of  March 
27, 1890?  (4)  Must  not  cities  incorporat- 
ed under  the  act  of  February  2, 1888,  en- 
large their  boundaries  under  section  9  of 
the  act  of  March  27,  1890,  or  under  an 
act  entitled  'An  act  to  provide  for  the  ex- 
tending and  enlarg^ing  of  the  corporate 
limits  of  any  city,  town,  or  village  in 
this  state,  and  for  consolidating  and 
uniting  towns  and  villages,  and  declar- 
ing an  emergency,  approved  February 
26.  18U0?'" 

The  first  two  of  these  questions  are 
clearly  pertinent  to  the  controversy  be- 
tween the  parties,  and  their  rights  cannot 
be  determined  without  a  finding  which 
most  substantially  answer  said  questions. 
We  therefore  think  them  properly  before 
us  for  decision.  An  answer  to  the  other 
two  questions  is  not  necessary  to  the  de- 
termination of  this  action,  and  for  that 
v.24i'.no.H— 40 


reason  we  do  not  feel  called  upon  to  an- 
swer them.  We  however  fully  appreciate 
the  fact  that  they  relate  to  matters  of 
grave  public  interest,  and  that  the  object 
of  the  lower  court  in  sending  them  here 
was  a  most  worthy  one,  and, had  the  case 
been  as  fully  presented  by  counsel  affirm- 
ing the  right  of  cities  to  reincorporate  un- 
der sections  4,  5,  and  6  of  the  act  in  ques- 
tion as  it  has  by  those  inclined  to  a  con- 
trary view,  we  should  perhaps  feel  at  liber- 
ty to  enter  upon  the  investigation  there- 
of; but  as  this  has  not  been  done  we  must 
decline  to  examine  those  questions,  and 
content  ourselves  with  a  decision  of  the 
first  two,  as  above  stated.  If  the  proviso 
In  section  1  ofthe  act  in  question  had  been 
omitted  from  said  section,  and  section  6 
from  said  act,  it  would  be  clear  that  the 
territory  included  within  that  part  of  a 
county  in  which  a  void  attempt  at  incor- 
poration had  been  made  was  as  fully  cov- 
ered by  the  act  as  any  other.  All  attempts 
to  Incorporate  under  the  act  of  February 
2,  1888,  were  absolutely  void,  and  such 
attempts,  unless  legalized  by  legislation, 
did  not  and  could  not  change  the  sttttua 
of  the  Inhabitants  Included  in  the  territo- 
ry so  attempted  to  be  Incorporated,  and 
sections  1,  2,  and  8  of  the  act  in  question 
apply  to  all  anch  territorj-  the  same  as  to 
any  other.  It  follows  that  the  only  in- 
quiry necessary  is  as  to  the  effect  upon  the 
question  before  us  of  said  proviso  to  see- 
tion  1,  and  said  section  6.  It  has  been 
suggested  upon  the  argument  that  said 
portions  of  the  act  were  absolutely  void; 
that  it  was  not  competent  for  the  legisla- 
ture to  thus  indirectly  vivify  and  give 
force  to  acts  of  attempted  incorporation , 
but,  as  we  see  our  waj'  clear  to  decide 
this  cause  without  determining  as  to  the 
soundness  of  such  argument,  (or  the  rea- 
sons hereinbefore  stated,  we  shall  decline 
so  to  do.  We  are  ol  the  opinion  that, 
even  if  such  portions  of  3ald  act  are  valid, 
they  are  not  exclusive ;  that  the  most  that 
can  be  claimed  thereunder  is  that  by  vir- 
tue thereof  It  was  competent  for  such  at- 
tempted incorporations,  by  taking  steps 
thereunder,  to  become  legal  incorpora- 
tions. Assuming  that  it  was  within  the 
power  of  the  legislature  to  have  legaliied 
all  such  attempted  incorporations,  it  can- 
not be  contended  that  by  the  passing  of 
the  act  In  question  It  has  done  so ;  that 
is,  it  cannot  be  claimed  that  at  the  time 
this  law  took  effect  it  then  and  there 
transformed  all  these  attempted  incor- 
porations into  real  ones.  Until  by  some 
act  of  the  su-called  corporations,  or  of 
their  board  of  officers,  the  territory  and 
the  Inhabitants  therein  were  as  much  a 
part  of  the  body  of  the  county  as  any  oth- 
er part  of  the  same.  And  if  a  part  of  the 
county  at  large,  then  such  inhabitants,  ei- 
ther by  themselves  or  with  others  of  the 
county,  could  avail  themselves  of  the  pro- 
visions of  said  sections  1,  2,  and  8,  and  be- 
come incorporated  as  a  body  politic.  Let 
it  be  certified  to  the  court  below  that  this 
court  answers  the  first  two  questions  sub- 
mitted in  the  affirmative,  and  that  it  de- 
clines to  answer  the  others,  and  that  the 
judgment  of  the  superior  court  in  this 
cause  is  affirmed,  and  the  same  iiemandcd 
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to  said  court  for  further  proceedings  there- 
on. 

Anders,  C.  .T.,  and  Stiles,  Scott,  and 
DuNKAit,  JJ.,  concur. 


Wallace  v.  Helena  Electric  Ky.  Co. 

(Supreme  Court  of  Moyitana.    July  35,  1890.) 

Judges— Powers  ik  Axotheb  Disthict — Isjnso- 

TION  IN  CUAMBERS. 

Const.  Mont.  art.  8,  S  12,  which  provides 
that  "any  judge  of  the  district  court  may  hold 
court  for  any  other  district  judge, "  confers  no  au- 
thority on  a  judge  so  holding  court  in  a  district 
other  than  his  own  to  issue  an  order  of  injunction 
in  chambers,  and  such  order  is  therefore  void. 

Appeal  from  first  district  court;  Thomas 
J.  Galbijaitu,  Special  JudRe. 

In  tlie  matter  of  the  application  of  Frank 
Langtord  for  a  writ  of  certiorari. 

McCutclieon  &  AJclntlre,  for  appellant. 
McCotmell  •€-  Clayberg,  for  respondent. 

Hauwooii,  J.  It  appears  from  the  rec- 
ord that  on  the  21st  day  of  June,  1890, 
Franlclin  R.  Wallace,  plaintiff,  brought  an 
action  in  the  district  court  of  the  first  ju- 
dicial district  against  the  Helena  Electric 
Kailway  Company,  defendant,  to  obtain 
an  order  of  injnnction  requiring  said  de- 
fendant to  desist  and  refrain  from  laying 
a  street  railway  in  a  certain  portion  of 
Main  street  In  the  city  of  Helena,  Lewis 
and  Clarke  r.ounty.  The  complaint  and 
undertaking  were  filed  in  the  office  of  the 
clerk  of  said  district  court  on  said  21st 
day  of  June.  That  during  said  day  Hon. 
Thomas  J.  Galbkaith,  judge  of  the  fifth 
judicial  district,  was  the  presiding  Judge, 
holding  court  for  Hon.  William  11.  Hunt, 
judge  of  the  first  judicial  district,  in  the 
trial  of  an  action  at  the  city  of  Helena  in 
the  first  district;  that  at  .5  o'clock  in 
the  evening  of  June  2lHt,  after  court  had 
adjourned  until  the  succeeding  Monday, 
application  was  made  to  Judge  (jAL- 
BRAITH  In  chanibei-s  by  iilnintiff's  counsel 
for  an  order  of  injunction  in  said  action 
to  restrain  defendant  from  laying  said 
street  railway,  which  application  was 
beard,  and  an  order  of  injunction  was 
thereupon  granted  by  Judge  Galhraith. 
It  further  appears  from  the  record  that  at 
the  time  of  granting  said  order  of  injunc- 
tion Hon.  William  H.  Hint,  judge  of  the 
first  district,  was  present  in  the  city  of 
Helena,  the  county-scat  of  Lewis  and 
Clarke  county,  wlilch  county  is  the  first 
judicial  district;  that  on  the  '£id  day  of 
June,  Judge  Hunt  presided  in  his  court 
during  the  morning  hour  In  hearing  mo- 
tions and  demurrers,  that  being  motion 
day ;  and  on  the  same  day  Judge  GaI/- 
BKAITH  proceeded  witli  the  hearing  of  the 
same  case  which  had  been  on  trial  in  said 
court  before  him  on  the  2l8t  of  June,  and 
both  said  judges  signed  the  minutes  of  the 
said  court  for  June  23d.  Following  the 
Issuance  of  said  order  of  injunction,  cer- 
tain proceedings  were  had  against  one 
Frank  Langford,  In  said  first  district  court, 
lor  the  alleged  violation  of  said  order, 
which  resulted  in  the  court  finding  him 
guilty  of  contempt,  and  assessing  a  fine  of 
$500  against  bim  as  punishment  therefor. 


Whereupon  Langford  was  granted  a  writ 
of  certiorari  from  this  conrt  to  bring  up 
said  proceedings  whereby  he  was  found 
guilty  of  contempt,  for  review.  The 
learned  counsel  on  behalf  of  the  relator, 
Langford,  urges  several  points  of  objec- 
tion touching  the  jurisdiction  of  the  judge 
who  issued  said  order  of  injunction ;  the 
first,  and,  as  we  consider,  the  most  Im- 
portant, ol»iectlon,  being  that  Judge 
Galbraith,  the  judge  of  the  fifth  judicial 
district,  while  holding  court  in  the  first 
district  under  the  constitutional  provis- 
ion that  "  any  judge  of  the  district  court 
may  hold  court  tor  any  other  district 
judge,"  had  no  power  to  discharge  the 
other  duties,  and  exercise  the  other  func- 
tions, of  tlie  jud^e  of  the  first  district,  such 
as  issuing  an  order  of  injnnction  in  cham- 
bers. 

Jurisdiction  and  judicial  power  must  be 
conferred  by  law.  The  judicial  districts  of 
the  state,  and  the  organization  of  the  dis- 
trict courts  as  now  established,  rest  whol- 
ly upon  the  provisions  of  the  constitution. 
The  legislature  Is  given  power  to  make 
changes  in  the  districts,  and  to  increase  or 
decreane  the  number  of  Judges  in  any  judi- 
cial district,  but  so  far  this  legislative 
power  has  not  been  e.vercised.  Section  11, 
art.  S,  of  our  constitution  defines  the  Juris- 
diction of  the  district  courts,  and  also  pro- 
vides In  the  latter  part  of  said  section  as 
follows:  "Said  courts  and  the  judges 
thereof  shall  have  power  also  to  issue, 
hear,  and  determine  writs  of  mnnd&maa, 
quo  wiirranto,  cert /orar/,  prohibition.  In- 
junction, and  other  original  and  remedial 
writs,  and  also  all  writs  of  habeas  corpus, 
on  petition  by  or  on  behalf  of  any  person 
held  in  actual  custody  In  their  respective 
districts. "  Section  12,  art.  8,  provides  as 
follows:  "The  state  shall  be  divided  into 
judicial  districts,  in  each  of  which  there 
shall  l)e  elected  by  the  electors  thereof  one 
judge  of  the  district  court,  whose  term  ol 
office  shall  be  four  years,  except  that  the 
district  judges  first  elected  shall  hold  their 
offices  only  until  the  general  election  in  the 
year  one  thousand  eight  hundred  and 
ninety-two,  (1892,)  and  until  their  succes- 
sors are  elected  and  qualified  any  Judge  of 
the  district  court  may  hold  court  for  any 
other  district  judge,  and  shall  do  so  when 
required  by  law. "  Section  13,  art.  8,  de- 
fines the  limits  of  each  judicial  district  of 
the  state.  It  will  be  observed  that  tbo 
constitution  defines  the  Jurisdiction  of  the 
district  courts,  and  of  the  judges  thereof, 
and  provides  for  one  judge  in  each  district 
to  exercise  these  judicial  powers  in  hold- 
ing court  and  otherwise,  as  prescribed  by 
the  constitution.  The  judicial  powers  ol 
the  district  judge  for  each  district  are  com- 
mitted to  one  chosen  person,  with  the  pro- 
Tision  that  "any  judge  ol  the  district 
court  may  hold  court  for  any  other  dis- 
trict judge. "  Under  that  provision  it  is 
clear  that  any  district  judge  may  go  Into 
another  district,  and  hold  court  for  an- 
other Judge.  It  is  equally  clear,  also,  that 
without  a  provision  of  law  authoriElng  It 
a  district  judge  would  not  have  authority 
to  go  into  another  district,  and  exercise 
his  Judicial  functions.  The  jurisdiction 
must  be  conferred  by  law.    The  learned 
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«oao8e1  for  respondent  contends  that  nn- 
der  the  clause  uf  section  12  of  the  consti- 
tution above  mentioned  the  district  judge 
■who  goes  into  another  district  to  "hold 
court  lor  any  other  district  ]udKe"may 
exercise  all  the  powers  of  the  judge  of  the 
latter  district.  When  first  announced  the 
proposition  seemed  tenable,  but  upon  ma- 
ture consideration  of  the  provisions  of  the 
constitntion  we  are  Inclined  to  concln<le 
otherwise.  There  are  many  powers  by 
law  committed  to  a  district  judge  to  be 
exercised  otherwise  and  at  other  times 
than  In  holding  court;  and,  moreover, 
these  powers  are  as  well  defined  In  law  as 
the  powers  of  the  court.  The  provision  of 
the  constitution  is  that  "any  judge  of  the 
district  court  may  hold  court  for  any  oth- 
er district  judge. "  This  provision  is  limit- 
ed. Is  It  implied  in  this  clause  that  the  dis- 
trict jndge  acting  for  another  underlt  may 
exercise  out  of  court  all  the  powers  of  the 
jndgewhose  court  he  is  holding?  Itseems 
to  us  that  there  Is  no  room  for  such  impli- 
cation. Dnder  this  provision  of  the  con- 
stitution, any  judge  of  the  district  court 
may  be  called  Into  another  district  to  hold 
court  for  another  judge.  Such  holding  of 
court  by  the  judge  going  into  another  dis- 
trict may  be  for  one  hour,  or  one  day,  or 
more,  or  for  the  trial  of  one  cause,  or 
more,  according  to  the  exig:ency  which 
prompted  the  call.  The  judge  of  the  dis- 
trict may  be  in  his  district  exercising  his 
official  powers  in  all  matters  except  the 
special  matters  committed  to  the  judge 
called  In  to  hold  court.  There  is  at  "pres- 
ent  no  provision  of  law  glvins  to  the  dis- 
trict judges  concurrent  jurisdiction  In  any 
district.  Neither  the  constitution  nor  the 
legislature  has  made  any  provision  to  that 
effect.  The  constitution  has  defined  the 
limits  of  each  judicial  district,  and  pro- 
vided for  one  judge  for  each  judicial  dis- 
trict. When  a  judge  goes  out  of  his  dis- 
trict to  hold  court  for  another,  he  holds 
court  "for"  another  district  judge,  not 
concurrently  with  another  district  Judge, 
but  "for"  him.  If,  then,  there  is  no  pro- 
vision of  law  authorizing  two  judges  to 
exercise  their  J  ad  icial  power  concurrently 
in  the  same  district,  and,  as  contended  by 
counsel  for  respondent,  Judge  Galbraitb 
was  empowered,  while  holding  court  in 
the  first  district,  to  exercise  all  the  powers 
of  Judge  of  that  district  In  chambers  as 
Well  as  in  holdlngcourt,  we  are  confronted 
with  a  grave  and  pertinent  question, 
namely :  Was  the  judicial  power  of  Judge 
Hunt  suspended  while  Judge  Oalbraith 
was  temporarily  holding  court  for  him  In 
the  first  district?  We  find  no  provisions 
of  law  to  warrant  ns  in  affirming  that 
proposition.  It  must  follow  then  that 
Judge  Galbraitb  possessed  only  a  special 
jnrisdiction  to  hold  court  for  the  Judge 
of  the  first  district,  and  was  not  author- 
ized to  exercise  his  judicial  powers  In  said 
district  In  matters  not  properly  brought 
before  him  while  holding  said  court. 

This  Interesting  questltm  might  be  Illus- 
trated by  a  further  suggestion.  Certain 
Judicial  districts  In  this  state  comprise 
three  counties.  The  jurisdiction  of  the 
Judges  of  such  districts  is  of  course  co-ex- 
tensive -with  the  Judicial  district.  The 
constitution  provides  that  terms  of  court 


shall  be  held  In  each  county  at  stated 
times.  Suppose  the  Judge  of  a  district 
comprising  three  counties  should  cull  In  a 
judge  of  another  district  to  hold  court  for 
him  in  one  of  his  counties  for  tiie  trial  of 
one  action.  Can  it  be  affirmed  that  this 
special  jurisdiction  to  preside  in  the  court 
of  one  county  in  the  district  for  a  limited 
purpose  conferred  a  jurisdiction  to  make 
an  order,  out  of  court,  in  a  case  pending 
In  another  county  in  said  district?  It  is 
essential  that  the  Judicial  powers,  wheth- 
er  exercised  by  the  courts  or  the  judges 
thereof,  should  repose  upon  clear  provis- 
ions of  law.  For  the  reasons  herein  ex- 
pressed we  hold  that  the  judge  issuing 
said  order  of  injunction  exceeded  his  juris- 
diction, and  therefore  the  proceedings  set 
forth  by  the  r<itum  of  said  writ  of  certio- 
rari, whereby  said  Frank  Langford  was 
found  guilty  of  contempt  for  violating 
said  order  of  injunction,  must  be  set  aside, 
and  that  no  further  proceedings  be  had 
thereunder,  and  it  is  so  ordered. 

Blakb,  C.  J.,  and  De  Witt,  J.,  concur. 


Cartin  v.  Hammonb. 
(Supreme  Cou/rt  of  Montana.    July  23,  1890.) 
Vbkdob  and  Vendee— Possession  cxdbk  Cok- 

TBAOT — IhFBOVEMENTS. 

Defendant  contracted  that  he  and  hla  wife 
would  convey  to  plaintiff  for  a  certain  sum  land 
belonging  to  the  wife.  Plaintiff  entered  on  the 
land,  and  made  improvements,  though  nothing 
was  said  In  the  contract  as  to  possession,  and 
neither  defendant  nor  his  wife  consented  to  his 
entiy.  Afterwards  the  wife  refased  to  convey. 
Held,  that  plaintiff  bad  no  right  to  the  possession, 
and  henoe  is  not  entitled  to  recover  the  value  of 
his  improvements  as  damages  for  breach  of  the 
oontractk 

Appeal  from  third  district  court ;  David 
M.  DuHFEB,  Judge. 

Robinson  &  Stapleton a,n6  W.L.Browne, 
for  appellant.  F.  W.  Cnle  and  H.  R. 
Wbiteblll,  for  respondent. 

Blake.  C.  J.  This  action  was  com- 
menced by  the  respondent  to  recover  the 
sum  of  f  1,000  from  the  appellant,  for  the 
breach  of  a  certain  contract.  A  trial  by 
Jui-y  was  waived,  and  the  following  facts 
appear  from  the  findings:  The  parties 
entered  into  a  contract  in  writing,  March 
9,  1889,  whereby  Hammond  agreed  that 
he,  in  conjunction  with  his  wife,  would  sell 
to  Cartin  certain  real  property.  The  title 
to  the  premises  was  vested  in  the  wife  of 
Hammond  when  the  contract  was  signed, 
and  also  at  the  trial.  Hammond  execut- 
ed and  acknowledged  a  deed  to  the  prop- 
erty, March  9, 1889,  and  placed  the  same 
in  a  bank  In  Philipsburg,  with  the  under- 
standing that  his  wife  would  also  execute 
and  acknowledge  the  instrument  upon  her 
return.  Cartin  was  to  pay  Hammond 
the  sum  ot  f  1,100  upon  the  execution  of 
the  conveyance  by  the  proper  grantors, 
and  the  deposit  thereof  In  this  bank.  Car- 
tin  proposed,  March  20, 1889,  to  pay  this 
amount  to  Hammond,  if  he  would  have 
the  deed  properly  executed,  and  tendered, 
March  28,  1889.  the  money.  The  wife  of 
Hammond  did  not  make  any  conveyance, 
and  did  not  sign  the  contract.    The  sixth 
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and  eiKhtb  findlnes  are  as  follows:  "(6) 
Tbat  the  plaintiff  upon  the  execution  of 
the  contract  on  the  9th  day  of  March, 
1889,  went  Into  the  possession  of  the  prem- 
ises In  controversy,  and  made  improve- 
ments thereon,  to  the  amount  of  two  hun- 
dred dollars,  relying  upon  his  contract 
with  the  defendant."  "(8)  That  as  a  con- 
clusion of  law  from  the  foregoing  facts, 
the  plaintiff  is  entitled  to  recover  from  the 
defendant  tbesum  of  two  hundred  dollars, 
with  interest  from  the  first  of  April.  1889, 
and  judgment  should  be  entered  accord- 
ingly. "  The  pleadings  show  that  the  con- 
tract was  signed  March  9. 1889;  that  Car- 
tin  then  paid  Hammond  the  sum  of  $100, 
and  was  to  make,  March  20, 1889,  the  Unal 
payment  of  f  1,100;  and  that  the  sale  of 
the  premises  was  not  effected.  The  con- 
tract is  silent  upon  the  subject  of  the  pos- 
session of  the  property,  and  neither  Ham- 
mond nor  his  wife,  the  owner,  assented  to 
the  entry  thereon  by  Cartin. 

It  is  a  fair  deduction  from  the  findings 
that  the  sole  ground  on  which  the  dam- 
ages were  based  was  the  value  of  the  im- 
provements that  the  respondent  made  up- 
on the  premises.  This  allegation  is  made 
in  the  complaint:  "Tbat  the  plaintiff,  in 
relying  upon  the  agreement  entered  into 
as  aforcHald,  made  improvements  upon 
said  premises  to  the  amount  of  two  bun- 
dred  and  forty  dollars;  that  said  premises 
now  are  of  the  value  of  fourteen  hundred 
and  fifty  dollars;  that  by  reason  of  the 
breach  of  said  contract  by  defendant 
plaintiff  has  been  damaged  in  the  sum  of 
Jfl,000. "  No  other  element  of  damages  is 
referred  to  in  the  pleadings  and  findings. 
Every  presumption  is  to  be  drawn  in  fa- 
vor of  the  ruling  of  the  court  below,  but 
we  cannot  ignore  this  salient  fact.  It  is 
evident  from  the  record  that  the  respond- 
ent complied  with  all  thecondltions  of  the 
contract  which  were  to  be  performed  up- 
on his  part,  and  that  the  appellant  was  In 
fault.  Hammond  entered  into  the  con- 
tract without  title,  but  in  the  expectation 
of  acquiring  the  same  afterwards. through 
the  concurrenceot  his  wife  in  the  execution 
of  a  good  and  sufficient  deed.  The  au- 
thorities of  this  country  now  declare  that 
the  api)ellant  "is  liable  to  full  compensfi- 
tory  damages,  including  those  for  the  loss 
of  the  bargain."  2  Huth.  Daui.  418,  and 
cases  there  cited.  Can  the  respondent  re- 
cover In  this  action  the  value  of  these  im- 
provements as  damages?  What  rights 
did  he  possess  under  the  foregoing  con- 
tract? As  early  as  1812  the  supreme 
court  of  the  state  of  Kew  York  held  in 
Suffern  v.  Townsend,  9  .Johns.  35,  that  an 
agreement  of  this  character,  "to  purchase 
and  convey,  did  not  of  itself  amount  to  a 
license  to  enter.  It  was  a  mere  executory 
agreement."  The  same  doctrine  is  laid 
down  in  Erwin  v.  Olmstead,  7  Cow.  229; 
Spencer  v.  Tobey,  22  Barb.  200.  In  Gaven 
V.  Hagen.  15  Cal.  20S,  Mr  Juetke  Bald- 
win in  the  opinion  says:  "There  is  no 
implication  of  a  license  to  enter  from  the 
mere  fact  of  an  executory  agreement  of 
this  sort.  »  •  •  See  Spencer  v.  Tobey, 
22  Barb.  260.  a  case  which  we  do  not  en- 
tirely approve  of,  but  which  we  think  cor- 
rectly lays  down  the  general  proposition 
as  to  Implied  license  arising  from  a  mens 


contract  of  purchase."  In  Willis  T.  Wo- 
■encratt,  22  Cal.  607, this  proposition  of  the 
case  of  Gaven  v.  Hagen,  supra, was  exam- 
ined and  questioned.  It  is  however  stated 
by  the  court  that  the  contract  then  under 
consideration  stipulated  that  the  vendee 
was  to  enjoy  the  possession  of  the  realty. 
In  the  opinion  upon  the  petition  for  a  re- 
hearing, Mr.  Justice  Cbockbr  observed: 
"Whether  in  equity  u  vendee  In  a  simple 
contract  to  convey  at  some  future  time 
which  is  silent  about  the  possession  has  a 
right  to  take  and  hold  possession  before 
the  conveyance  is  a  question  not  before  us, 
as  the  contract  in  this  case  specially  g:ives 
him  the  right  of  possession.  ^  The  case  of 
Gates  V.  Mcl^ean,  70  Gal.  42, 11  Pac.  Rep. 
489,  recognizes  the  principle  referred  to  in 
Spencer  v.  Tobey,  supra,  and  Gaven  v. 
Hagen,  supra.  The  supreme  court  of  the 
United  States  cites  with  approval  Suffern 
V.  Townsend,  supra,  and  Erwin  v.  Olm- 
stead, supra,  and  says  in  Burnett  v. 
Caldwell,  9  Wall.  290:  "If  the  contract  in 
such  cases  be  silent  as  to  possession  by 
the  vendee,  he  is  not  entitled  to  it."  It  is 
clear  that  the  respondent  unlawfully  en- 
tered and  made  bis  improvements  upon 
the  property  of  Mre.  Hammond.  In  Pe- 
ters V.  McKeon,  4  Denio,  546,  the  court 
discusses  the  measure  of  damages  in  simi- 
lar cases,  and  Mr.  Chief  Justice  Bbonbon 
concludes:  "He  (the  vendee)  cannot,  I 
think,  be  entitled  to  the  exi>ense8  which 
may  have  been  incurred  in  removing  to  the 
land,  or  in  making  improvements  upon  it, 
whether  of  a  permanent  or  temporary 
nature,  •  •  •  It  may  be  added  that  In 
this  case  the  plaintiff  did  not  act  with 
sufficient  caution.  He  should  have  looked 
into  the  title,  and  ascertained  whether  it 
was  likely  to  prove  satisfactory  before  he 
took  possession  of  the  property  under  the 
contract."  This  rule  with  stronger  rea- 
son is  applicable  to  the  case  at  bar,  and 
excludes  from  the  measure  of  damages  the 
value  of  Improvements  made  by  the  re- 
spondent. It  is  therefore  ordered  and  ad- 
judged tbat  the  judgment  be  reversed 
with  costs,  and  that  the  cause  be  remsoid- 
ed  for  a  new  trial. 

Harwood  and  De  Witt,  JJ.,  concnr. 


State  v.  McDo.nald. 
(Supreme  Court  of  Montana.    July  25,  1890.) 

LiacBNT— IsDiorMBNi— Desckiptios  of  Profsbtt 
— Variasck. 
Crlm.  Laws  Mont.  J  78,  provides  that  if  any 
person  ahall  steal  a  "mare,  gelding,  stallion, 
colt,  foal,  or  filly"  lie  shall  be  deemed  guilty  of 
grand  larceny  Defendant  was  indicted  for  steal- 
ing "one  •  ■•  •  borse,  a  gelding,  about  three 
years  old. "  All  the  witnesses  for  the  state  at 
the  trial  described  thoanlmal  simply  asa "horse" 
or  "colt."  Held,  that  the  variance  waa  fatal, 
and  a  new  trial  would  be  granted. 

Appeal  from  district  court,  Chotean 
county;  C.  H.  Benton,  Judge. 

The  defendant  was  indicted  tor  grand 
larceny.  The  subject  of  the  larceny  is  de- 
scribed In  the  Indictment  as  "one  iron  gray 
horse,  a  gelding,  about  three  yeare  old," 
etc.  The  proof  on  the  trial  on  the  part  of 
the  prosecution  described  the  animal  al- 
leged to  have  been  stolen  as  a  "horse"  or 
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"  colt. "  Each  of  these  words  were  used  by 
tbe  witnesses.  The  defendant  moved  to 
be  dlsmlBsed  on  tbe  ground  of  the  raiiance 
between  tbe  allegation  and  the  proof, 
(.lalmlngthat  the  Indictment  describes  a 
gelding,  and  the  proof  of  the  lareeny  of  a 
horae  or  colt  Is  insufficient.  The  record 
states  that  all  the  proceedings  are  therein 
contained.  No  witness  for  the  state  testl- 
Sed  that  the  animal  was  a  gelding.  On 
.luch  evidence  the  defendant  moved  to  be 
discharged.  The  county  attorney  did  not 
offer  to  aid  his  proof  by  showing  that  the 
animal  was  a  gelding.  The  motion  to  dis- 
charge being  denied,  the  defendant  was 
convicted.  The  statute  under  which  tbe 
Indictment  was  drawn  provides:  "If  any 
person  or  persons  shall  steal,  or  with  In- 
tent to  steal,  shall  take,  carry,  drive,  lead, 
or  entice  away  any  mare,  gelding,  stallion, 
colt,  foal,  or  Ally,  mule  or  ass,  ox,  cow, 
bull,  stag,  heifer,  steer,  or  calf,  being  the 
property  of  another,  of  whatevervalue,he 
or  they  shall  be  deemed  guilty  of  grand 
larceny,"  etc.  Section  78,  Crini.  Laws. 
The  first  question  raised  on  the  appeal  is 
whether  the  variance  was  fatal. 

S.  H.  Mclntire,  for  appellant.  Henri  J. 
HaakeU,  for  the  State. 

De  Witt,  J.,  (after  stating  the  facts  as 
above.)  A  horse  Is  "a  neighing  quadruped 
used  in  war,  draught,  and  carriage. " 
Johns.  Diet.  Webster  uses  the  term  in 
two  senses:  (1)  Genericaliy,  as  tbe  ani- 
mal simply,  including  all  variations  of  age, 
sex,  and  condition;  (2)  especially,  as  in- 
dicating the  male  in  distinction  to  the  fe- 
male. We  believe  that  the  term  has  a 
third  sense,  a  popular  sense,  as  denoting 
a  castrated  male  in  distinction  to  a  stal- 
lion. The  Indictment  is  carelessly  drawn. 
It  describes  the  animal  as  "  an  iron  gray 
horse,  a  gelding."  A  "gelding"  Is  a  fully 
castrated  horse,  In  distinction  to  a  "stal- 
lion, "who  is  possessed  of  alibis  parts, and 
a  "ridgllng, "  which  is  deprived  of  half  of 
them.  How  the  pleader  used  the  word 
"horse"  In  the  indictment  wc  can  deter- 
mine only  from  tlie  context.  If  he  em- 
ployed It  In  the  first  sense,  genericaliy, 
then  the  word  "gelding  "following,  defined 
and  specialized  the  general  term,  and  Indi- 
cated the  variety  of  "horse"  intended,  to- 
wlt.  a  gelding,  and  the  allegation  amounts 
to  a  charge  uf  stealing  a  gelding.  If  the 
word  "horse"  were  used  in  the  second 
sense.  It  is  equivalent  to  alleging  that  the 
animal  was  a  male,  and  then  by  adding 
the  word  "  gelding, "  describing  the  kind 
of  a  male,  that  is,  a  "gelding,"  in  distinc- 
tion to  a  "stallion."  Again,  It  the  word 
"horse"  be  employed  in  its  most  restricted 
sense,  as  meaning  a  castrated  animal  of 
the  species,  we  havo  simply  the  description 
of  a  gelding.  We  conclude  that  the  indict- 
ment describes  the  larceny  of  a  gelding. 
Is  the  charge  proved  by  evidence  of  the 
stealing  of  a  "colt"  or  "horse?" 

The  statute  is  a  special  one  making  the 
taking  of  certain  animals  grand  larceny, 
without  regard  to  the  amount  of  the 
ralue.  Statutes  similar  to  this  one  use 
thedescrlptive  terms  "horse,  mare,  gelding, 
colt,  filly,  ass,"  etc.  Our  statute  omits 
the  word  "horse."  In  the  statutes  em- 
ployiDg  this  word,  as  a  dcicriptiou  ot  une 


of  the  subjects  of  larceny,  "horse"  means 
the  unaltered  male  animal.  See  cases 
infra.  Our  statute  supplies  that  term  so 
used  by  the  word  "  stallion. "  In  the  states 
having  the  statutes  referred  to,  it  is  held 
that  an  indictment  for  stealing  a  horse  Is 
not  supported  by  evidence  of  larceny  of  a 
gelding,  and  Wee  versa.  Hooker  v.  State, 
4  Ohio,  348;  State  v.  Buckles,  26  Kan.  237; 
Turley  v.  State,  3  Humph.  323;  Jordt  v. 
State,  81  Tex.  571 ;  Banks  v.  State,  28  Tex. 
644;  Briscoe  v.  State,  4  Tex.  App.  219;  and 
Texas  cases  cited  In  Bish.  St.  Crimes,  §  248, 
note  5;  Whart.  Crim.  Ev.  §  124;  Whart. 
Prec.  Ind.415,  note  a;  State  v.  Royster,  65 
N.  C.  539;  State  v.  Plunket,  2  Stew.  (Ala.) 
569.  Applying  the  doctrines  of  those  cases 
to  the  descriptive  words  used  in  our  stat- 
ute, an  indictment  for  the  larceny  of  a 
stallion  would  fall  on  proof  ot  the  taking 
of  a  gelding,  and  vice  versa.  In  the  case 
at  bar  the  larceny  alleged  is  of  a"geldlng. " 
The  proof  Is  of  a  "  horse, " — something  not 
Included  In  the  special  statute  describing 
the  subjects  of  larceny  within  the  purview 
ot  Its  special  provisions.  When  the  wit- 
nesses testified  about  a  horse,  they  meant 
to  describe  something,  but  what  was  in 
their  minds  their  words  do  not  disclose. 
If  they  used  the  word  in  the  first  sense  in- 
dicated above  they  meant  "a  neighing 
quadruped  used  lu  war,  draught,  and  car- 
riage," including  not  only  males  and  fe- 
males, but  males  possessed  of  all  the  gifts 
of  nature,  or  deprived  of  such  endowments 
by  the  art  of  man,  and  stallions,  gelding^s, 
ridglings,  and  mares,  old  and  young, 
grown  and  colts.  If  the  witnesses  con- 
fined the  term  to  the  second  definition  ot 
"horse, "  which  we  have  shown  obtains, 
they  testified  about  a  "stallion."  If  they 
employed  the  word  in  the  third  and  most 
restricted  sense,  they  may  have  intended 
a  "gelding."  But  there  Is  nothing  to  In- 
dicate that  such  was  tbe  signification. 
Thus,  in  the  Indictment,  we  have  the  de- 
scription of  one  definite  well-known  object; 
In  the  proof,  a  term  which  may  be  applied 
to  a  half-dozen  different  objects.  The  matter 
Is  not  aided  if  we  take  the  testimony  that 
the  animal  was  simply  a  "colt."  "Colt"  Is 
separately  named  In  thestatute.and  proof 
of  stealing  a  "colt"  does  not  support  an 
Indictment  for  taking  a  "gelding,"  under 
this  specially  descriptive  statute.  Not 
only  is  the  weight  of  authorltj*  with  these 
distinctions,  but  we  are  of  opinion  that 
they  are  well  taken,  and  not  technical. 
A  defendant  is  not  proven  guilty  If  it  be 
shown  that  he  took  not  theartlciecharged 
In  the  indictment, but  may  have  taken  one 
of  several  others,  when  the  statute  spe- 
cially distinguishes  between  the  objects. 
The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial. 

Blake,  C.  J.,  and  H.\rwood,  J.,  concur. 


People  v.  Adams.    (No.  26,646.) 
(Supreme  Court  of  California.    Aug.  4, 1890.) 

Homicide— Self-defense — Akkest  —  Bvidemcb — 
issthlctioss. 
1,  On  the  trial  of  a  constable  for  murder  it 
appeared  that  deceased  had  liad  a  quarrel  in  a 
saloon;  that  he  went  out,  retured  with  a  pistol, 
flred  St  the  other  party,  without  injuring  him. 
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and  was  immediately  disarmed.  Defendant  tes- 
tified that  he  hoard  the  noise,  saw  deceased  go 
out,  and  return  with  the  pistol,  heard  the  shot, 
hurried  to  the  saloon  to  arrest  him,  found  all  the 
parties  talking,  and  when  deceased  soon  after 
started  out  he  followed,  took  hold  of  him,  and 
told  him  he  was  under  arrest;  that  deceased  was 
defiant,  threatening,  and  resisting  arrest,  and 
when  defendant  fired  deceased  had  his  hand  where 
he  could  have  drawn  his  pistol,  and  defendant 
thought  that  if  he  did  not  disable  deceased  the 
latter  would  kill  him.  Held  that,  there  being  a 
conflict  of  evidence  as  to  defendant's  knowing 
that  deceased  was  disarmed,  an  instruction  that 
"any  person  making  an  arrest  may  take  from  the 
person  arrested  all  offensive  weapons  which  he 
may  have  about  his  person"  was  pixiper. 

2.  When  a  killing  is  claimed  to  have  been 
necessary  for  self-defense,  it  is  proper  to  instruct 
that  defendant  "must  have  acted  under  the  influ- 
ence of  such  fears  alone. " 

3.  There  was  no  error  in  refusing  to  instruct 
that  it  was  immaterial  whether  deceased  was 
armed  or  not,  if  defendant  believed  he  was  armed ; 
as  the  circumstances  must  have  been  such  as  to 
reasonably  warrant  the  belief. 

4.  Evidence  of  deceased's  quarrel  and  fight 
with  the  other  party  was  properly  admitted,  as 
hearing  on  the  question  of  whether  deceased  had 
committed  a  felony,  and  whether  defendant  had 
a  right  to  arrest  him  without  a  warrant,  and  to 
kill  him  if  necessary  to  effect  the  arrest. 

5.  It  was  error  to  admit  evidence  that  de- 
ceased and  tho  other  party  had  made  up  their 
quarrel  before  the  arrest  was  attempted,  as  it  was 
on  this  account  none  the  less  defendant's  duty  to 
make  the  arrest. 

Department  2.  Appeal  from  superior 
court,  San  Bernardino  county;  JobnLi. 
Campbell.  Judge. 

Hargrave  &  Bledsoe  and  Harris  & 
Gregg,  lor  appellant.  Geo.  A.  Johnson, 
Atty.  Gen.,  for  the  People. 

Beatty,  C.  J.  The  defendant  was 
charged  with  murder,  and  convicted  of 
manslaughter.  In  support  of  hia  appeal 
he  asBigns  error  upon  varioufl  rultnga  of 
the  court  in  the  admission  of  testimony 
and  in  the  giving  and  refusing  of  instruc- 
tions to  the  Jury.  To  a  proper  under- 
standing of  these  exceptions  a  brief 
statement  of  thp  case  is  necessary : 

The  defendant,  at  the  date  of  the  homi- 
cide, was  a  constable.  Thedeceased,  John 
Collins,  and  one  Clarke  had  been  engaged 
in  a  quarrel  and  fight  in  which  Collins 
was  worsted.  Collins  left  the  saloon 
where  the  tight  occurred,  went  to  bis 
home,  armed  himself  with  a  pistol,  and  re- 
turning to  the  saloon  approached  Clarke 
from  behind,  and  fired  one  shot  at  him. 
The  shot  failed  to  take  effect,  owing  to 
the  Interference  of  one  Boyle,  who  strucli 
the  pistol  aside  at  the  moment  of  firing, 
and  who  immediately  disarmed  Collins. 
The  defendant  testified  that  his  attention 
was  attracted  by  the  noise  in  the  saloon ; 
that  he  saw  Collins  go  to  his  house  and 
return  to  the  saloon  with  his  pistol,  and 
that  he  heard  the  shot;  that  he  took  his 
own  pistol  and  hurried  to  the  saloon  un- 
der the  impression  that  Collins  had  shot 
some  one,  and  for  the  purpose  of  arrest- 
ing him.  In  the  saloon  be  found  Clarke, 
Collins,  and  others,  who,  after  some  talk, 
took  a  drink  together,  whereupon  Collins 
started  to  leave.  Defendant  followed  him 
outside,  took  hold  of  him,  and  told  him 
be  was  his  prisoner.  There  is  a  conflict 
of  evidence  as  to  wliat  ensued.   According 


to  the  testimony  of  the  prosecution  the 
defendant  shot  Collins  without  excuse  or 
provocation.  But  the  defendant  intro- 
duced evidence  which,  If  true, showed  that 
Collins  was  a  quarrelsome  and  dangerous 
man  when  drinking;  that  lie  had  been 
drinking  on  this  occasion;  that  on  pre- 
vious occasions  he  (defendant)  had  been 
compelled  to  threaten  Collins  with  arrest 
for  disturbing  the  peace;  that  Collins  had 
declared  he  never  should  arrest  him  alive, 
and  had  made  other  threats  which  had 
been  communicated  to  liiin.  And  the  de- 
fendant testified  that  he  did  not  know 
that  Collins  had  been  disarmed,  but  be- 
lieved that  be  still  had  the  pistol  with 
which  he  bad  just  assaulted  Clarke,  and 
would  use  it  if  be  bad  the  opportunity. 
To  quote  bis  own  words:  "His  right 
hand,  when  I  shot,  was  in  a  position 
where  be  could  have  drawn  bis  pistol. 
I  thought  at  the  time  of  firing  that  if  I  did 
not  kill  Collins  or  disable  him  be  would 
kill  me.  I  bad  no  grudge  against  him." 
According  to  the  testimony  for  the  de- 
fense, the  manner,  bearing,  and  words  of 
Collins,  at  the  time  defendant  attempted 
to  arrest  him,  were  defiant  and  threaten- 
ing, and  be  was  resisting  the  attempt  to 
arrest  him.  According  to  the  testimony 
for  the  prosecution  defendant  did  not  dis- 
tinctly inform  Collins  of  his  intention  to 
arrest  him,  and  Collins  neither  resisted  ar- 
rest nor  threatened  violence  to  defendant. 
This  being  the  case  it  is  claimed  that  the 
court  erred  in  instructing  the  jury  that 
"any  person  making  an  arrest  may  talie 
from  the  person  arrested  all  oHenslvo 
weapons  which  be  may  have  about  bis 
person. "  The  argument  in  support  of 
this  assignment  of  error  is  that  it  must 
have  produced  the  impression  upon  the 
minds  of  the  jury  that  the  failure  of  de- 
fendant to  search  Collins  for  arms  was  a 
neglect  of  duty,  and  that  an  inference  of 
guilt  must  l>e  drawn  therefrom.  We  do 
not  think  that  it  could  have  been  so  un- 
derstood, and  we  can  see  that  the  right  of 
defendant  to  search  and  disarm  tlie  de- 
ceased when  he  first  encountered  him  in 
the  saloon  had  its  beaiing  upon  a  very 
material  question  in  the  case.  There  was 
a  conflict  of  evidence  as  to  whether  de- 
fendant knew  that  Collins  had  been  dis- 
armed, and  the  jury  was  entitled  to  con- 
sider the  failure  to  search  him  when  de- 
fendant had  the  right  and  opportunity  to 
do  so  as  bearing  upon  the  probability  of 
his  statement  that  he  had  not  been  in- 
formed that  Collins'  pistol  had  been  taken 
away. 

It  Is  next  claimed  that  the  court  erred 
in  giving  the  instruction  numbered  12.  In 
this  instruction  the  Jury  are  told  that  if 
certain  things  are  proved  beyond  a  rea- 
sonable doubt  they  should  find  the  de- 
fendant guilty.  Among  other  facts  enu- 
merated in  the  instruction  is  this:  That 
the  defendant,  at  the  time  of  the  homicide, 
was  constable,  and  In  the  exercise  of  bis 
official  duty.  It  is  contended  that  this 
fact  was  matter  of  defense,  and  that  the 
court  virtually  instructed  the  jury  that 
It  must  be  proved  beyond  a  reasonable 
doubt.  But  certainly  the  instruction 
does  not  say  so,  nor  does  it  necessarily 
imply  it.    It  tells  the  Jury  that  if  this  and 
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other  facts  are  proved  beyond  a  reason- 
able doubt  tbey  should  find  the  defendant 
guilty;  but  It  neither  says,  norol  necessity 
Implies,  that  he  must  be  found  guilty  if 
this  fact  is  not  proved  by  that  degree  of 
evidence.  Nor  do  we  think  that  the  Jury 
could  have  understood  that,  as  a  matter 
of  defense,  it  must  be  so  proved. 

There  was  no  error  in  the  Instructions 
of  the  court  laying  down  the  law  of  self- 
defense.  The  whole  theory  of  the  defense 
was  that  the  killing  was  necessary,  not 
for  the  purpose  of  making  the  arrewt,  but 
to  prevent  Collins  from  killing  the  defend- 
ant. The  defendant  himself  confines  his 
Justification  to  that  ground.  And,  even  if 
be  had  also  made  a  serious  claim  that  the 
killing  was  necessary  in  order  to  effect 
the  arrest,  it  would  have  been  proper  and 
necessary  to  give  the  law  of  self-defense 
complete,  and  in  doing  so  to  use  the  ex- 
pression complained  of,  viz.,  that  the  de- 
fendant "must  have  acted  under  the  in- 
fluence of  such  fears  alone,"  confining  its 
application,  of  course,  to  this  ground  of 
defense.  And  we  think  the  collocation  of 
the  instructions  in  this  case  was  such,  es- 
pecially in  view  of  the  defendant's  testi- 
mony, that  the  Jury  could  not  have  failed 
to  apply  the  expression  complained  of  ex- 
clusively to  the  plea  of  self-defense.  It  is 
true  the  court  refused  to  give  one  instruc- 
tion asked  by  defendant,  to  the  effect 
that  a  homicide  is  justifiable  when  neces- 
sarily committed  in  a  lawful  attempt  to 
arrest  a  person  who  has  committed  a  fel- 
ony, and  this  might  have  prejudiced  the 
defendant  but  tor  the  fact  that  another  in- 
struction, also  drawn  by  his  counsel,  in 
slightly  different  terms,  but  in  substance 
the  same,  had  already  been  given.  The 
instruction  so  given  was  In  the  following 
terms,  and  we  think  covers  the  whole 
ground :  "The  court  charges  the  jury  that 
an  officer  in  making  an  arrest  has  the 
right  to  use  all  the  force  which  from  the 
surrounding  circumstances  seems  to  him, 
a-i  a  reasonable  man,  necessary ;  that  he 
has  a  right  to  arm  himself  and  to  go 
armed,  and,  where  the  offense  charged  Is 
a  felony,  he  has  a  right,  if  apparently  nec- 
essary to  a  reasonable  man,  to  kill  the 
gerson  whom  he  Is  seeking  to  arrest;  and 
e  has  a  right,  and  it  Is  his  duty,  to  arrest 
a  man  who  has  committed  a  felony,  with 
or  without  a  warrant." 

The  court  did  not  err  in  refusing  to  in- 
struct the  jury  that  It  was  immaterial 
whether  Collins  was  armed  or  not  if  de- 
fendant himself  believed  he  was  armed. 
The  defendant's  belief  that  Collins  was 
armed  would  not  justify  him  in  acting  up- 
on such  assumption  unless  theclrcumstan- 
ces  were  such  as  reasonably  to  warrant 
the  belief.  With  this  necessary  qualifica- 
tion, the  Instruction  was  substantially  in- 
cluded in  the  charge  of  the  court.  Nor 
did  the  court  err  in  admitting  evidence  as 
to  the  quarrel  and  fight  between  Clarke 
and  Collins.  This  had  a  necessary  bearing 
upon  the  question  whether  Collins  had 
committed  a  felony,  and  whether  defend- 
ant had  a  right  to  arrest  him  without  a 
'Warrant,  and  to  kill  him  if  necessary  to 
effect  bis  arrest.  The  effect  of  the  testi- 
mou.y  could  only  hav«  been  favorable  to 
the  defendant. 


The  testimony  of  the  Justice  of  the  peace 
that  he  had  issued  no  warrant  for  the  ar- 
rest of  Collins  was  perhaps  Immaterial, 
but  its  admission  cannot  have  been  at  all 
prejudicial  to  the  defendant.  Butthetesti- 
mony  which  was  admitted,  over  the  ob- 
jection of  defendant,  for  the  purpose  of 
showing  that  Collins  and  Clarke  had  made 
up  their  quarrel  and  become  reconciled  be- 
fore defendant  attempted  to  make  the  ar- 
rest, was  immaterial,  and,  since  the  only 
use  that  could  be  made  of  it  was  to  argue 
that  no  arrest  was  necessary.  It  must 
have  been  prejudicial.  If  Collins  had  com- 
mitted a  feUiny  it  was  the  duty  of  the  de- 
fendant to  arrest  him,  no  matter  how 
complete  the  reconciliation  between  him 
and  the  man  he  had  assaulted.  It  was  a 
vital  point  to  the  defense  to  show  that 
the  defendant  was  doing  his  duty  at  the 
time  of  the  homicide,  and  any  incoiupe- 
tent  evidence  submitted  to  the  jury  lor 
the  purpose  of  showing  that  be  was  tran- 
scending his  duty  or  exceeding  his  rights 
as  an  officer  was  prejudicial  error.  In 
this  instance  the  error  might  perhaps  have 
been  cured  If  thecourt  had  given  theinstruc- 
tion  asked  by  the  defendant  to  the  effect 
that  it  is  the  duty  of  an  officer  to  arrest  a 
person  who  has  committed  a  felony,  even 
though  the  parties  confemed  may  have 
attempted  to  settle  It.  But  this  instruc- 
tion was  refused. 

It  was  also  error  to  refuse  the  instruc- 
tion that  if  the  testimony  of  Boyle  and 
Clarke  was  true  Collins  had  committed  a 
felony.  According  to  their  testimony,  he 
had  undoubtedly  committed  felony,  and 
if  so  it  was  the  undoubted  duty  of  defend- 
ant to  arrest  him  and  to  ura  sufficient 
force  for  that  purpose.  This,  as  we  have 
said,  was  a  vital  point  in  the  defense,  and 
the  defendant  was  entitled  to  have  the 
law  affecting  it  given  to  the  Jury.  For  the 
error  of  the  court  in  refusing  these  In- 
structions, the  judgmentmnst  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
It  is  accordingly  so  ordered. 

We  concur:  McFahland,  J.;  Shabp- 
STEIN,  J. 

-  U  Cal.  W 

Pkople  v.  Levine.    (No.  20,572.) 
(Supreme  Court  of  CaHfomia.     July  21,  1890.) 

CmUINAL,  XiLW — AMBI — ^EXPEBIMXNTS  IN  COUBT. 

1.  On  a  trial  for  arson,  where  the  judges 
charged  that  it  was  for  th^  jury  to  decide  as  to 
the  truth  of  an  alibi,  iniorposed  as  a  defense, 
"giving  the  defendant  the  benefit  of  every  reason- 
able doubt, "  and  has  further  fully  charged  on 
toe  burden  of  proof,  and  tlie  subject  of  reasona- 
ble doubt,  a  verdict  of  guilty  will  not  be  set  aside 
because  he  also  charged  that  the  proof  offered  to 
sustain  the  aiibi  should  be  subjocted  to  a  rigid 
scrutiny.  Paterson  and  Wokks,  JJ.,  dissent- 
ing. 

2.  The  trial  judge  is  not  bound  to  stop  pro- 
ceedings in  order  to  try  an  experiment  in  open 
court  as  to  the  length  of  time  it  would  take  a  can- 
dle to  bum  down  to  the  point  of  some  discovered 
after  the  fire  on  the  premises  attempted  to  be 
burnt;  but,  in  his  discretion, he  may  admit  proof 
of  such  an  experiment. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  J.  W.  McKI^XEV, 
Judge. 

On  rehearing.  For  the  facts,  see  opin- 
ion  in  department,  22  Fac.  Rep.  969. 
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Puyton  A  Grant,  (Max  iMewenthal,  of 
coaiisel.)  tor  appellant.  O.  A.  Jobasoa, 
Atty.  Uen.,  and  Frank  P.  Kelljr,  Dist 
Atty.,  for  the  People. 

Fox,  J.  In  the  petition  tor  and  In  the 
argument  upon  rehearing,  it !»  suggested 
that  in  department  we  tell  into  error  in  re- 
lation to  the  evidence  in  regard  to  the 
pieces  of  candle  left  at  the  saloon  by  the 
plumber.  We  stated  that  he  left  three 
half  candles  there,  and  that  three  pieces  of 
candle  were  found  at  the  time  of  the  fire. 
Our  attention  is  now  called  to  the  fact 
that,  according  to  the  testimony  of  the 
plumber  himself,  he  left  one  whole  candle, 
a  half  candle,  and  a  piece  of  another 
halt  candle;  and  that,  according  to  the 
other  evidence,  only  two  pieces  of  candle 
were  found  at  the  time  of  the  fire,  one 
burning,  and  the  other  extinguished.  We 
accept  the  correction  of  an  error  Into 
which  we  were  led  by  a  statement  found 
in  one  of  the  briefs  examined  after  we  had 
rend  the  evidence,  but  we  are  unable  to 
perceive  that  the  error  was  prejudicial  to 
defendant.  To  our  minds,  the  evidence 
as  corrected  rather  strengthens  than 
weakens  the  case  of  the  prosecution. 
More  candle  remains  nncconnted  tor  than 
we  at  first  supposed,  and  if  the  candle 
which  was  found  burning  half  or  three- 
quarters  of  an  hour  after  the  Are  was  dis- 
covered was  whole  when  lighted,  that  tact 
will  account  for  Its  having  lasted  so  much 
longer  than  the  other  pieces,  without  re- 
sorting to  any  cheml(.-al  considerations 
whatever.  As  requested,  we  have  careful- 
ly re-examined  the  evidence,  and  after  such 
examination  we  still  fail  to  see  how  we 
can  disturb  the  verdict  on  the  ground  of 
Insufficiency  of  the  evidence.  Upon  the 
decision  in  department,  we  were  not  free 
from  duubt  as  to  the  correctness  of  In- 
struction 10)^,  and  we  readily  acquiesced  in 
the  prayer  for  a  rehearing  that  the  case 
might  be  further  considered  upon  that 
point.  That  instruction  reads  as  follows, 
— the  portion  of  it  which  we  place  in  italics 
being  the  portion  to  which  exception  is 
taken:  "  One  of  the  defeases  In  this  case  is 
called  an  'aWh/,'— that  is,  that  the  nccused 
was  elsewhere  at  the  time  the  offense  is 
alleged  to  have  been  committed.  If  this 
Is  true,  It  being  impossible  that  the  ac- 
cused should  be  in  two  places  at  the  same 
time,  it  is  a  fact  inconsistent  with  the 
charge  sought  to  be  proved,  and  excludes 
its  possibility.  This  is  a  defense  often  at- 
tempted by  contrivance,  subornation, 
and  perjury.  The  proof,  therefore,  offered 
to  sustain  It  la  to  be  subjected  to  a  rigid 
scrutiny;  because,  without  attempting  to 
control  or  rebut  the  evidence  of  tacts  sus- 
taining the  charge,  it  attompts  to  prove 
afflrniatively  another  fact  wholly  incon- 
sistent with  it;  and  this  defense  is  equally 
available,  if  sntlstactorlly  established,  to 
avoid  the  force  of  positive  as  of  circum- 
stantial evidence.  In  considering  the 
strength  of  the  evidence  necessary  to  sus- 
tain thip  defense,  it  Is  obvious  that  all  evi- 
dence tending  to  show  that  the  accused 
was  in  another  place  at  the  time  of  the 
offense  is  In  direct  conflict  with  that  which 
tends  to  prove  that  he  was  at  the  place 
where  the  crime  was  committed,  and  act- 


ually committed  it.  In  this  conflict  of  ev- 
idence whatever  tends  to  support  the  one 
tends  In  some  degree  to  rebut  and  over- 
throw the  other,  and  it  is  for  the  jury  to 
decide  where  the  truth  lies,  giving  the  de- 
fendant the  benefit  of  ever^  reasonable 
doubt." 

It  is  claimed  that  this  charge  is  in  direct 
conflict  with,  and  overrules,  the  declsioQ 
of  this  court  in  People  v.  Bushtun,  80  Cal. 
160,  22  Pac.  Rep.  127,  549.  We  are  unable 
to  discover  In  the  whole  or  any  part  of 
this  charge  any  such  conflict,  or  to  see 
how  it  can  work  any  such  result.  There 
Is  certainly  nothing  In  the  language  adopt- 
ed by  the  court  below  tending  towards  ad- 
vising the  jury  that  the  defense  of  alibt 
must  be  made  out  by  a  preponderance  of 
evidence,  or  to  change  the  rule  laid  down 
In  the  Bushton  Case  that,  "It  upon  the 
whole  case  they  entertained  a  reasonable 
doubt  from  the  evidence,  us  to  his  guilt, 
he  should  be  acquitted."  So  tar  from  this, 
the  charge  concludes  with  the  express  di- 
rection that  "it  Is  tor  the  jury  to  decide 
where  the  truth  lies,  giving  the  defendant 
the  benefit  of  every  reasonable  doubt." 
Stripped  of  their  context  the  words  which 
we  have  italicized  in  our  quotation  of  the 
charge  as  a  whole,  though  not  new  in  such 
a  place,  would  be  objectionable.  They 
have  been  both  approved  and  condemned 
by  able  Jurists  at  different  times,  and  in 
different  states.  If  they  had  been  given  In 
this  case  free  from  all  their  context,  and 
the  case  was  one  where  we  could  con- 
ceive it  possible  that  the  verdict  turned 
upon  the  question  of  the  truth  or  falsity 
of  the  evidence  given  in  support  of  the  de- 
fense of  alibi,  we  should  be  inclined  to  hold 
that  the  instruction  was  erroneous  to  a 
degree  that  entitled  the  defpndant  to  a  re- 
versal of  the  judgment;  for  the  defense  of 
aiif>/ is,  in  our  Judgment,  not  one  requir- 
ing that  the  evidence  given  in  support  of 
It  should  bescrutinized  otherwiseor  dlHer- 
entlyfrom  that  given  in  support  ot  any 
other  issue  in  a  cause.  But  the  remaining 
portions  of  the  charge  are  such  that  when 
given  as  a  whole,  as  it  was,  It  Is  hardly 
possible  that  an  intelligent  Jury  could 
have  been  misled  bylt.  This  Isparticular- 
ly  so  when  we  read,  as  we  do.  in  charge 
No.  20:  "The  burden  of  proof  Is  upon  the 
prosecutor.  All  the  presumptions  of  law. 
Independent  of  evidence,  are  in  favor  of  in- 
nocence, and  every  person  is  presumed  to 
be  innocent  until  he  is  proven  guilty.  If 
upon  such  proof  there  Is  a  reasonable 
doubt  remaining,  the  accused  Is  entitled  to 
the  benefit  of  It  by  an  acquittal. "  And  in 
21  and  22:  "In  the  decision  of  a  criminal 
case  there  must  be  more  than  a  preponder- 
ance of  evidence.  It  would  not  be  suffi- 
cient to  Justify  a  conviction  If  the  Jury 
should  be  satisfied  of  the  guilt  of  the  de- 
fendant to  such  a  moral  certainty  as 
would  infiuence  their  minds  in  the  impor- 
tant affairs  of  life.  But  the  evidence  must 
entirely  satlsty  the  Jury  of  the  guilt  of  the 
defendant  before  they  can  convict.  If  the 
Jury  are  not  entirely  satisfied,  they  should 
acquit."  With  such  a  context  as  these 
instructions  afford,  followed  by  13  Instruc- 
tions carefully  prepared  by,  and  i-e(iueBted 
by,  the  defendant,  which  included  all  that 
be  asked,  it  is  hardly  possible  that  the 
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words  oblected  to  in,  and  forming  only  a 
small  part  of,  InBtruction  10^  could  have 
rnlBled  the  Jury.  This  ie  the  more  particu- 
larly so  since  there  is  no  conflict  in,  or  con- 
tradiction of,  the  evidence  offei-erl  by  the 
defendant  tending  to  prove  an  tillbl,  The 
prosecution  made  do  attempt  to  impeach 
the  truth  of  that  evidence,  but  accepting 
It  as  trae  relied  upon  the  proposition  that 
the  train  ^as  laid,  and  the  candles  lit,  be- 
fore he  closed  the  saloon  for  the  night. 
The  question  for  the  Jury  to  determine 
•was  whether  the  evidence  wbb  safflcient 
to  support  this  theory  beyond  a  rea«onti^ 
ble  doubt.  It  Is  In  view  of  this  theory  of 
the  ca8e  that  appellant  Insists  that  It  was 
error  to  admit  the  evidence  of  what  is 
termed  the  "candle  experiment. "  We  held 
In  department  that  the  admission  of  this 
evidence  was  entirely  In  the  discretion  of 
the  court ;  that  the  court  was  not  bound 
to  suspend  the  trial  to  try  tie  experiment 
over  again  in  the  presence  of  the  Jury,  as 
the  court  would  undoubtedly  have  re- 
ceived evidence  of  other  experiments  made 
for  the  same  purpose,  If  any  such  had  been 
offered. 

The  proof  of  the  result  of  experiments 
was  equally  as  open  to  the  defendant  as 
the  prosecution,  and  if  other  experiments 
would  have  shown  a  different  result  from 
that  shown  by  the  experiment  proved  by 
the  prosecution,  the  defendant  bad  ample 
opportunity  to  show  the  fact.  The  books 
are  full  of  authorities  sustaining  the  court 
In  admitting  evidence  of  the  result  of  ex- 
periments in  chemihtry.  In  toxicology,  and 
particularly  in  the  use  of  flre-arms,  for 
purposes  similar  to  that  for  which  this 
evidence  was  admitted.  It  has  been  quite 
a  common  thing  In  cases  of  homicide  to 
make  experiments  with  flre-arms  to  deter- 
mine the  carrying  distance,  the  penetrat- 
ing force,  and  the  distance  to  which  Are 
will  be  carried  by  flre-arms  of  certain  pat- 
tern and  caliber,  and  to  prove  the  results 
of  such  experiments  at  the  trial,  as  tend- 
ing to  show  the  guilt  ur  innocence  of  the 
accnsed.  The  experiment  in  this  case  was 
one  of  a  similar  character  and  for  a  simi- 
lar purpose.  ItsreHult  wasnotconclusive, 
but  a  mere  circumstance  to  t>e  considered 
in  connection  with  the  other  evidence  in 
the  cause.  It  was  both  competent  and 
admlHsiblc;  Its  weight  was  for  the  jury  to 
determine.  We  cannot  aRTeewlth  connsel 
that  it  was  the  "material  and  effective" 
evidence  in  the  cause.  The  material  and 
effective  evidence  on  that  branch  of  the 
case  was  the  substantive  fact  of  the  can- 
dles themselves,  and  the  condition  in 
which  they  were  found.  They  and  the 
coal  oil  with  their  surroundings  were  tan- 
gible things,  rendering  it  certain  that  the 
tire  was  incendiary,  and  the  proof  in  rela- 
tion to  them,  independent  of  any  proof  of 
the  result  of  experiment,  was  "  the  mate- 
rial and  effective"  proof  in  the  case.  We 
are  also  reminded  of  the  age  and  of  the 
reputation  of  the  defendant,  and  of  the 
severity  of  his  punishment.  His  age  and 
reputation  were  matters  addressed  to,  and 
undoubtedly  considered  by.thejury.  Not- 
withstanding them  the  Jury  have  found 
against  him,  and  on  evidence  of  such  a 
character  that  we  are  not  at  liberty  to 
disturb  their  verdict.    In  view  of  bis  age 


and  reputation,  the  severity  of  his  pnnlsh* 
ment  may  excite  our  sympathies,  but  It 
cannot  control  our  Judgment.  The  penal- 
ty Imposed  by  the  court  below  was  not  in 
excess  of  that  prescribed  by  law ;  and  up- 
on the  assumption  of  his  guilt,  upon  which 
alone  any  penalty  could  be  Imposed,  no 
mild  punishment  would  have  been  com- 
mensurate with  the  offense;  for  it  was  no 
light  offense  to  attempt,  at  midnight,  to 
burn  a  hotel,  in  which  more  than  100  peo- 
ple were  Bleeping.  Judgment  and  order 
affirmed. 

We  concur:  Beatty,  C.  J.;  Sharp- 
stein,  J.;  MoFabi.and,  J.;  Thornton,  J. 

We  dissent  on  the  ground  that  the  court 
erred  In  giving  instruction  10)^.  Pater- 
BON,  J.;  Works,  J. 

85  c»i.  in 

In  re  Bell's  Estate.  (No.  18,113.) 
(Supreme  Court  of  Caltfomia.  July  80,  1890.) 
Iduait — Inbolvjiint — Rest. 
The  lessoe  under  a  lease  for  a  term  of 
months,  providing  for  the  payment  of  certain  rent 
on  a  certain  day  in  each  monui,  and  that  in  case  of 
default  for  Ave  days  the  lessor  might  enter  and 
terminate  the  lease,  left  the  premises,  and  repudi- 
ated the  lease,  being  half  a  month  in  default.  He 
soon  afterwards  became  Insolvent.  The  lessor 
Immediately  entered  and  tried,  without  success, 
to  relet  the  premises,  but  did  not  consent  to  the 
abandonment,  or  in  any  way  release  the  lessee 
from  the  lease.  Held,  uiat  the  lessor's  claim  was 
not  for  damages,  the  obligation  to  pay  which  was 
mature  before  the  insolvency,  but  for  rent  due, 
or  to  become  due,  within  Insolvent  Act  Cal.  1880, 
g  43,  providing  that  where  the  debtor  is  liable  to 
pay  rent,  or  other  debt  falling  due  at  fixed  and 
stated  periods,  the  creditor  may  prove  for  a  pro- 
portionate part  thereof,  up  to  Uie  time  of  the  in- 
solvency, as  if  the  same  became  due  from  day  to 
day,  and  not  at  such  flxed  and  stated  periods. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  conrt,  San  Diego  coun- 
ty; E.  Parker,  Judge. 

J.  E.  Deaktn,  for  appellant.  Hendricks 
(£-  YooDklD,  for  respondent. 

Vancuef,  C.  This  is  an  appeal  from  an 
order  rejecting  in  part  the  claim  of  T.  J.E. 
Scoones  against  the  estate  of  the  insolv- 
ent under  the  following  circumstances: 
Scoones  executed  to  Bell  a  lease  of  a  cer- 
tain room  in  San  Diego  for  the  term  of  27 
months,  from  January  13,  1888,  at  the 
monthly  rent  of  f  223,  payable  monthly,  in 
advance,  on  the  15th  day  of  each  month 
during  the  term,  the  lessee  covenanting  to 
pay  the  rent  and  to  quit  and  surrender 
possession  at  the  expiration  of  the  term, 
or  any  sooner  determination  of  the  lease, 
and  also  that  in  case  of  default  in  pay- 
ment of  rent  for  five  days  the  lessor,  at  his 
option,  may  re-enter  and  terminate  the 
lease.  Bell  entered  into  possesaion  under 
the  lease  and  paid  the  rent  until  July  16, 
1888:  but  on  July  29,  1888,  he  left  and  va- 
cated the  premises,  declaring  his  intention 
to  abandon  the  pramises  and  to  repudiate 
the  lease,  and  to  pay  no  further  rent.  Up- 
on the  vacation  of  the  premises  by  Bell 
the  lessor  (Scoones)  reentered,  and  en- 
deavored to  relet  the  premises  without  de- 
lay, for  the  residue  of  the  term,  for  the 
benefit  ot  Bell, "  bnt  in  so  doing  did  not  lii 
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any  way  release  or  discharge  the  said  Bell 
or  his  estate  from  any  liability  under  the 
covenants  of  said  lease. "  Seoones  did  not 
relet  the  premises,  however,  but  states  in 
his  affidavit  that  they  are  now  of  no  great- 
er rental  value  than  $75  per  month,  and 
that  he  will  not  be  able  to  let  the  same 
during  the  remainder  of  the  term  for  more 
than  i75  per  month,  "whereby  he  is  dam- 
aged in  the  sum  of  $3,675."  His  claims, 
which  he  asks  the  court  to  allow  against 
the  estate  of  the  insolvent,  are  $112.50  for 
rent  due  under  the  lease  from  July  15th, 
until  August  1, 1888,  and  $3,675  for  "  dam- 
ages sustained  by  him  by  reason  ol  the 
said  insolvent's  repudiation  of  the  said  ' 
lease  and  breach  of  covenants  of  the 
same. " 

The  court  allowed  the  claims  of  $112.60 
for  rent,  but  rejected  the  claim  of  $3,075  for 
damages.  In  this  I  think  the  ci  lurt  did 
right.  Section  37  of  the  Insolvent  act  of 
1880,  provides:  "All  debts  due  and  paya- 
ble from  the  debtor  at  the  time  of  the  ad- 
judication of  insolvency,  and  all  debts 
then  existing,  but  not  payable  until  a  fut- 
ure time,  a  rebate  of  interest  being  made 
when  no  intereht  is  payable  by  the  torms 
of  the  contract,  may  be  proved  against 
the  estate  of  the  debtor. "  Section  42  of 
the  same  act  is  as  follows:  "Where  the 
debtor  is  liable  to  pay  rent,  or  other  debt 
falling  due  at  fixed  and  stated  periods,  the 
creditor  may  prove  for  a  i)roportlonate 
part  thereof  up  to  the  time  of  the  insolv- 
ency, as  if  the  same  became  doe  from  day 
to  day,  and  not  at  such  fixed  and  stated 
periods."  These  are  the  only  sec Mons  of 
the  act  having  any  direct  bearing  on  the 
question  under  consideration.  It  is  ad- 
mitted by  counsel  for  appellantthat  if  Bell 
had  not  abandoned  the  lease  and  vacated 
the  premises  before  the  adjudication  of  his 
insolvency  Scoones  could  not  have  been 
allowed  to  prove, as  a  debt  against  the  In- 
solvent's estate,  anything  more  th.nn  the 
proportionate  part  of  the  rent  up  to  the 
adjudication  of  Insolvency,  as  provided  in 
section  42  of  the  insolvent  act,  which 
amounted  to  $112.50,  and  which  was  al- 
lowed by  the  court;  but  counsel  insists 
that  the  lessor's  claim  of  $3,075  is  not  for 
rent  due  or  to  become  due,  under  the 
terms  of  the  lease,  but  that  it  is  for  unliq- 
uidated damages  for  a  breach  of  covenants 
of  the  lease  before  the  adjudication  of  in- 
solvency, the  obligation  to  pay  which  was 
mature  before  the  adjudication  of  insolv- 
ency; and  therefore  that  the  claim  was 
provable  as  a  "debt  due"  in  the  sense  of 
section  37  of  the  insolvent  act.  This  at- 
tempted distinction  cannot  bemaintaine<l. 
The  lessee  was  not  discharged  from  the 
obligation  of  his  covenant  to  pay  rent  by 
an  abandonment  of  the  lease  without 
lawful  cause  or  consent  of  the  lessor;  and 
it  appeai-8  that  there  was  no  justifiable 
cause  for  the  abandonment,  and  that  the 
lessor  did  not  consent  thereto,  or  "in  any 
way  release  or  discbarge  the  said  Bell  or 
his  estate  from  any  liability  under  thecov- 
enant  of  said  lease. "  Therefore  the  lease 
still  subsisted  in  full  force,  though  no 
rent  had  been  paid  for  the  mtmth  com- 
mencing July  15, 188S.  For  this  default  in 
payment  of  rent  the  lessor  was  only 
entitled  to  the  ordinary  remedies  on  the 


covenants  o(  the  lease.  The  abandon- 
ment of  the  premises  and  declaration  of 
intention  not  to  pay  any  more  rent  by  the 
lessee  without  the  consent,  express  or  im- 
plied, of  the  lessor,  did  not  change  the  re- 
lation of  lessor  and  lessee,  nor  add  any- 
thing to  the  ordinary  remedies  for  breach 
of  the  covenants  nf  the  lease;  although, 
in  such  case,  the  lessor  might  have  relet 
the  premises  for  the  benefit  of  the  original 
tenant.  iSee  cases  cited  to  sections  128, 
176,  Gear,  Land.  &  Ten. 

The  record  discloses  nothing  to  relieve 
this  case  from  the  full  operation  and  effect 
of  section  42  of  the  insolvent  act,  with 
which  the  court  strictly  complied  by  al- 
lowing the  claim  tor  rent  up  to  the  time 
of  the  Insolvency.  I  think  the  order  should 
be  affirmed. 

We  concur :    Belcher,  C.  C.  ;  Hayne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  is  af- 
firmed 


85  Cal.  tt 
Jn  re  Eschkich's  Estate.    (No.  13,485.) 
(Supreme  Court  of  California.    July  80,  1890.) 

GCASDIAN  ASD   WARD — ACCOUNTIXO — ALLOWANCB 

FOB  Board. 
A  guardian  collected  the  money  of  his 
wards,  used  it,  and  did  not  attempt  to  account  for 
it  until  compelled  to  do  so,  10  years  later.  When 
the  guardian  was  appointed  the  wards  were  living 
with  their  elder  brother,  and  continued  to  live 
with  him  thereafter.  As  soon  as  tho  guardian 
was  cited  to  account,  he,  without  any  demand  be- 
ing made,  proposed  to  pay  the  brother  for  the 
wards'  board,  and  gave  him  his  note  for  a  certain 
amount  therefor.  There  was  no  evidence  that 
there  was  any  agreement  for  any  board  to  be  paid, 
or  that  the  elder  brother  claimed  anything,  or 
that  their  keeping  was  worth  anything  above 
what  their  work  was  worth  to  him.  Held,  that 
the  court  properly  disallowed  the  claim  for  board, 
and  charged  the  guardian  with  compound  inter- 
est on  the  money  received  by  him. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  W.  H.  Clakk,  Judge. 

WeUs,  Gutbrie  <ft  Lee,  for  appellant. 
Dupuy  &  Bentley  and  Antonio  OrSla,  for 
respondents. 

Works,  J.  William  Moore  was  appoint- 
ed the  guardian  of  Albert  C.  and  Charles 
Eschricli,  and  as  such  guardian  received 
from  the  sale  of  certain  lands  belonging  to 
them  the  sum  of  $1,000,  one-half  of  which 
belonged  to  each.  lie  allow^ed  several 
years  to  pass  without  taking  any  steps  In 
the  matter  of  his  trust,  and  used  this 
money  for  his  own  purposes.  On  the  peti- 
tion of  his  wards  he  was  cited  to  appear 
and  render  an  accounting.  lie  filed  his  ac- 
count, in  which  he  charged  himself  with 
$1,000,  and  gave  himself  credit  for  $312  al- 
leged to  have  been  paid  for  two  years' 
board  for  Charles,  and  $4G8  allcKod  to  have 
been  paid  or  three  years' board  for  Albert. 
He  alKo  gave  himself  credit  for  $75  lor  two 
cows  furnished  to  Charles.  These  items 
were  disputed,  and  the  court  disallowed 
the  claims  for  board,  and  allowed  only  $50 
for  the  COW3.  The  court  also  charged  the 
guardian  with  7  per  cent,  interest  on  the 
money  received  by  him.  with  annual  reste. 
The  guardian  appeals  from  and  complalna 
of  these  rulings. 
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The  evidence  shows  tbat  at  the  time  of 
Moore's  appointment  as  guardian  his 
wards  were  living  with  their  elder  broth- 
er, Fred  Eschrlch.and  that  they  continued 
to  live  with  him  afterwards.  The  evidence 
of  Moore  tends  Hlightly  to  show  that  ho 
stated  to  Eschrlch  that  the  keeping  of 
the  boys  wonld  be  paid  for,  but  his  recol- 
lection of  any  such  promise  seems  to  be 
very  uncertain.  And,  whether  he  at^reed 
to  pay  tor  their  keeping  or  not,  he  did  not 
do  so  before  this  proceeding  wasinstitnted, 
and,  according  to  Moore's  own  testimo- 
ny, Eschrlch  made  no  demand  upon  him 
for  any  such  payment,  nor  did  he  claim 
that  he  was  entitled  to  compensation  for 
their  keeping.  Moore  was  appointed 
guardian  February  14,  1877,  and  during 
the  same  year  received  tlie  am  cunt  of  mon- 
ey above  mentioned.  This  proceeding  was 
commenced  Dcccmberl,  1888,  more  than  10 
years  later.  As  soon  as  the  petition  was 
filed  Moore,  without  any  demand  having 
been  made  upon  him  by  Eschrlch,  or  any 
claim  being  made  by  him  against  his 
wards,  hunted  Escbrich  up  and  proposed 
to  settle  with  him  for  his  brothers'  board, 
and  upon  settlement  gave  Eschrlch  his 
note  for  $780.  There  was  no  evidence  that 
any  fixed  amount  was  agreed  upon  to  be 
paid  to  Eschrlch  in  the  beginning,  nor  is 
there  any  evidence  as  to  what  their  keep- 
tag  was  worth,  or  that  It  was  worth  any- 
thing over  and  above  what  their  work 
was  worth  to  him.  Under  these  clrcum- 
Btances  the  court  below  was  clearly  right 
ta  disnllowing  these  claims. 

As  to  the  amount  allowed  for  the  cows, 
the  evidence  was  conflicting  as  to  tlielr  val- 
ue, and  we  cannot  disturb  the  finding  on 
that  Issue.  The  evidence  shows  that  Moore 
bad  converted  the  money  of  his  wards  to 
his  own  use,  and  had  used  it  for  a  num- 
ber of  years  without  accounting  for  it  In 
any  way.  Under  such  circumstances  he 
was  properly  charged  with  the  interest 
compounded  annually.  Estate  of  Stott,  52 
Cnl.  403;  Estate  of  Clark,  53  Cal.  355;  Mer- 
rlficld  V.  l.ongmire,  6G  Cal.  180,  4  Pac.  Rep. 
1176.  The  cases  cited  relate  to  executors 
and  administrators,  bat  the  rule  must  be 
the  same  as  to  guardians,  under  the  cir- 
cumstances of  this  case. 

It  Is  further  contended  by  the  appellant 
that  the  court  below  erred  in  excluding 
certain  evidence  offered.  Fred  Eschrlch 
was  called  as  a  witness  for  the  appellant, 
and  testified  that  he  had  presented  his  ac- 
count to  the  sruardian  "a  winter  or  so 
ago. "  The  court  remarked  that  the  claim 
had  been  "  outlawed. "  The  counsel  lor  ap- 
pellant then  asked:  "Would  the  court 
hear  evidence  with  regard  to  his  keeping 
those  boys?"  And  the  court  said  that  he 
did  not  care  to  hear  any  evidence  on  that 
point.  There  was  n  formal  offer  to  prove 
any  fact,  or  any  question  asked  and  not 
allowed  upon  which  an  exception  could 
have  been  reserved.  There  did  not  seem 
to  be  any  dispute  about  the  witness  hav- 
ing kept  the  boys,  and  no  further  evidence 
was  needed  on  the  point.  We  cannot  say, 
therefore,  that  there  was  any  error  com- 
mitted In  this  ruling  lor  which  the  judg- 
ment should  be  reversed.  The  conclusion 
reached  by  the  court  below  seems  to  us  to 
have  been  Just  and  right.  The  guardian 
Cal.Rep.  23-25  P.— 37 


bad  collected  the  moneys  of  bis  wards, 
used  it,  and  did  sot  attempt  to  account 
for  It  until  forced  to  do  so  by  the  court,  10 
years  later.  Such  having  been  his  con- 
duct, he  Is  not  entitled  to  anything  more 
than  the  strict  letter  of  the  law  allows 
him.    Judgment  afllrmed. 

We  concur:  Fox,  J.:  Shabpstein,  J.; 
McFabland,  J. ;  Thornton,  J. 
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Buckley  v.  Ai.thoff.  (No.  18,834.) 
(Swpreme  Court  of  California.  July  28,  1890.) 
Affem. — Pbactice— Statement  os  Apfeai,. 
A  motion  on  the  minutes  for  a  new  trial 
having  been  overruled  the  only  statement  that 
oould  then  be  pending  is  a  statement  on  appeal, 
and  the  time  for  that  having  expired,  and  no 
transcript  having  been  illed  in  the  time  limited, 
the  appeal  will  be  dismissed. 

In  bank.  Appeal  from  superior  court, 
city  and  connty  of  San  Francisco. 

Hassett  &  Tevlla,  for  appellant.  Gun- 
nison  <ft  Booth,  (Chaa.  J.  Heggerty,  ol 
counsel, )  for  respondent. 

Per  Curiam.  When  the  notice  to  dis- 
miss the  appeal  In  this  case  was  given,  no 
transcript  had  been  filed,  and  the  time 
within  which  the  party  was  required  to 
file  the  same  had  fully  expired.  It  had 
not  been  extended  by  any  stipulation  or 
order  of  court,  nor  was  there  pending  for 
settlement  any  statement  on  appeal  or 
bill  of  exceptions,  and  the  time  for  present- 
ing such  statement  or  bill  of  exceptions 
had  passed.  Appellant  attempts  to  show 
that  there  was  pending  for  settlement  a 
statement  on  motion  for  a  new  trial,  bat 
that  motion  had  already  been  heard  and 
determined  on  the  minutes  of  the  court, 
and  the  only  statement  which  could  then 
be  pending.  If  in  time,  was  a  statement  on 
appeal.  But  no  statement,  either  on  mo- 
tion for  new  trial  or  on  appeal  was  pr«>- 
sented  until  after  the  notice  of  this  mo- 
tiiin,  and  the  time  for  the  presentation, 
even  of  8t»teroent  on  appeal,  had  already 
expired.  The  appeal  must,  therefore,  be 
dismissed,  and  It  is  so  ordered. 

^-"^  85   Cal.   » 

People  v.  Ayhens.    (No.  20,657.) 
(Supreme  Court  of  CaUfomia.    July  80,  1890.) 

Criminai,  Law— LixiTATioxs— DncuBRKR. 

1.  Pen.  Code  Cal.  §  801,  providing  that  an  In- 
formation for  a  misdemeanor  must  be  filed  with- 
in a  year,  bars  prosecution  of  an  accused  taknn 
before  a  magistrate  who,  at  his  request,  contin- 
ued the  hearing  from  time  to  time  until  tho  year 
expired,  when  he  was  bound  over,  and  an  infor- 
mation filed. 

3.  Under  Pen.  Code  Cal.  S1004,  providing  that 
the  accused  may  demur  when  the  information  dis- 
closes a  legal  bar  to  the  prosecution,  a  demurrer 
lies  if  it  cbargesthe  oommiasion  of  a  misdemeao- 
or  more  than  a  year  before  its  filing. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Luis 
Obispo  county ;  v .  A.  Gregg,  Judge. 

J.  M.  Wilcoxon,  for  appellant.  Wm. 
Sliipsey,  Graves,  Tamer  Jt  Graves,  and 
Geo.  A.  Jobnsov,  Atty.  Gen.,  for  resjjond- 
ent. 

Belcher,  C.  C.  The  defendant  was 
charged  with  the  crime  of  obtaining  prop- 
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ertj  by  (atse  pretenses.  Tbe  Information 
aflcalnet  him  was  filed  in  tbesuperior  court 
on  the  17  th  day  ol  October,  1889,  and  it  al- 
leged that  thecrime  wascommittedon  tbe 
26th  day  of  Jnne,  1888.  The  defendant  de- 
murred tu  the  information  upon  tbe 
int>und,  among  otheni,  that  the  pro8ecu> 
tion  was  barred  by  the  proviaions  of  sec- 
tion 801  of  the  Penal  Code.  The  court 
SDBtained  the  demurrer,  and  dismissed  tbe 
case,  and  the  people  appeal. 

1.  Tbe  Fentd  Code  made  tbe  oflenne 
charged,  at  the  time  of  its  alleged  commis- 
sion, a  misdemeanor,  (sections  17.  S8St,)  and 
it  provided  that  an  information  for  any 
misdemeanor  mast  be  filed  within  one  year 
after  its  commission,  (section  801.)  It  is, 
however,  argued  for  appellant  tnat  the 
"information "referred to  in  tbe  above  sec- 
tion is  tbe  complaint  made  before  a  com- 
mitting magistrate  for  thn  isauance  of  a 
warrant  of  arrest,  and  that  as  the  com- 
plaint in  this  case  was  filed  within  a  year 
tbe  prosecution  was  not  barred.  The 
constitution  provides  as  follows:  ''Of- 
ttonses  heretofore  required  to  be  prosecuted 
by  Indictment  shall  be  prosecuted  by  in- 
formation, after  examination  and  com- 
mitment by  a  magistrate,  or  by  indict- 
ment, with  or  without  such  examination 
and  commitment  as  may  be  prescribed  by 
law."  Article  1,  |  8.  And  the  Penal  Code 
contains  the  following  provisions:  "The 
complaint  is  tbe  allegation  in  writing 
made  to  a  court  or  magistrate  that  a  per- 
son bas  been  guilty  of  some  designated  of- 
fense." Section 806.  "When  a  defendant 
bas  bpea  examined  and  convicted,  as  pro- 
vided In  section  872  of  this  Code,  it  shall  be 
the  duty  of  the  district  attorney,  within 
thirty  days  thereafter,  to  file  in  tbe  su- 
perior court  of  the  county  in  which  tbe  of- 
fense is  triable  an  Information  charging 
the  defendant  with  such  offense. "  Section 
809.  "All  public  offenses  triable  in  the  su- 
perior courts  must  bo  prosecuted  by  in- 
dictment or  information, "  etc.  Section 
888.  "Tbeflrst  pleading  on  the  part  of  tbe 
people  is  the  indictment  or  Information. " 
Section  949.  From  these  provisions  it  very 
clearly  appears,  we  think,  that  tbe  in- 
formation spoken  of  in  section  801  Is  tbe 
paper  required  to  be  filed  in  tbe  superior 
court,  and  not  tbe  one  filed  before  the 
magistrate. 

2.  It  appears  from  tbe  bill  of  exceptions 
that  the  complaint  nas  filed  on  February 
11,1889;  that  a  warrant  was  issued,  and 
the  defendant  was  arrest«d  and  brought 
before  the  magistrate  on  the  25th  of  the 
same  month,  and  that  thereafter  the  ex- 
amination was  proceeded  with,  and  con- 
tinned  from  time  to  time,  at  the  request 
of  defendant,  until  September  SO,  1889, 
when  it  was  concluded,  and  tbe  defendant 
held  to  anawer.  It  is  claimed  that  as  the 
continuances  were  granted  at  tbe  request 
of  the  defendant  he  thereby  waived  the 
filing  of  the  information  within  the  time 
limited  by  tbe  statute,  and  therefore  can- 
not now  raise  the  objection.  But  the 
statute  is  imperative  that  tbe  information 
must  be  filed  within  a  year  after  the  com- 
mission of  the  oflense,  unless  tbe  defendant 
has  been  absent  from  the  state.  Section 
803.  As  well  might  it  be  claimed  that  the 
bar  of  tbe  statute  could  not  be  Invoked  U 


the  defendant  had  persuaded  the  district 
attorney  to  delay  filing  the  information 
nntU  after  the  year  had  expired,  or  had 
concealed  himself  within  tbe  state,  and 
thus  prevented  his  arrest  amd  proaecotion 
within  the  year. 

S.  It  is  further  contended  that  tbe  qaes- 
tion  could  not  be  raised  on  demurrer.  Bat 
the  Code  provides  that  "tbe  defendant 
may  demur  to  the  indictment  or  informap 
tiun  when  it  appears  upon  tbe  face  ttaere> 
of  *  *  *  (6)  that  it  contains  any  mat- 
ter which,  if  true,  would  constitute  a 
legal  Justification  or  excuse  of  tbe  oftenss 
charged,  or  other  legal  bar  to  the  prosecu- 
tion.^ Section  1004.  We  see  no  error  in 
tbe  rulings  of  the  court,  and  therefore  ad- 
vise that  the  order  and  Judgment  be  af- 
firmed. 

We  concur :    Footb,  C  ;  Vancukt,  O. 

Per  CmtiAH.  For  the  reasons  givoi  la 
the  foregoing  opinion,  tbe  order  and  Judg- 
ment are  afilrmed. 

"■"""■  (85  Cal.  sa) 

HcIiACOHLiw  T.  Clausen.    (No.  18.298.) 
(SuprviM  Court  of  Calif m-nia.    Aug.  4,  1880.) 
Aonoit  oir  NoT»— Bborow. 
In  an  action  on  s  note,  an  answer  alleg. 
fng  that  the  note  was  eveouted  in  oonaidegratioB 
of  the  extension  of  a  slxeet  railroad  by  the  payee, 
and  deposited  with  a  bank,  with  the  sUpoIatioa 
that  It  was  not  to  be  delivered  nntil  theoonditlaa 
was  fnllilled,  but  tliat  tbe  road  has  not  been  so 
extended,  is  not  demurrable.    Patbbsov,  J.,  dis- 
senting. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county;  Walteb  Van  Dtke, 
Judge. 

Gage  &  Roberta,  for  appellant.  Doonet 
&  Burnett,  for  respondent. 

Works,  J.  This  is  an  action  upon  a 
promissory  note  for  $400,  dated  December 
'ZT,  1887,  and  payable  four  months  after 
date  with  intereet  from  maturity.  Tbe 
answer  admits  the  making  of  tbe  note, 
and  that  plaintiff  is  the  owner  thereof, 
and  that  no  part  of  it  has  been  paid,  and 
then,  by  way  of  avoidance,  alleges  that 
on  tbe  day  of  its  date  "  the  plaintiff  and 
defendant  made  and  entered  into  tbe  fol- 
lowing contract."  A  copy  of  the  contract 
is  then  set  out,  and  in  It  20  persons,  tbe 
defendant  being  one  of  them,  are  named  as 
parties  of  the  first  part,  and  the  plaintiff  la 
named  as  party  of  tbe  second  part.  Tbe 
substance  of  thecontract is tbattbe parties 
of  the  first  part,  in  consideration  of  tbe 
advantages  to  be  derived  by  them  from 
the  extension  and  operation  of  a  certain 
steam-dummy  railroad,  from  a  point 
named  to  another  point  named,  agree  to 
pay  to  the  party  of  tbe  second  part  the 
sum  of  money  subscribed  by  them,  set  op- 
posite their  names.  Each  of  tbe  sums  is 
to  be  evidenced  by  two  promissory  notes 
of  the  subscriber,  one  payable  two  months 
after  the  date  thereof,  and  when  the  grad- 
ing is  done  and  the  iron  is  on  the  ground, 
and  tbe  other  payable  four  months  after 
its  date,  and  on  completion  of  the  road. 
The  road  is  to  be  extended  from  its  pres- 
ent terminus  to  tbe  other  point  named 
"within  four  months,   weather  permit- 
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ting- "  Tbe  notes,  wben  executed,  are  to 
he  drpoBited  with  George  H.  Bonebrake, 
at  the  Lo8  Angeles  National  Bank,  to  be 
beld  in  trust  until  the  conditions  specified 
to  the  contract  shall  be  ppriormed  by  Mc- 
!Laughlln,  and  the  certificate  of  the  con- 
structing engineer  of  the  road  that  the 
conditions  have  been  performed  shall  be 
served  upon  the  said  trustee.  Upon  the 
delivery  to  the  trustee  of  the  engineer's 
certificate  that  the  grading  is  done  and 
the  rails  are  on  the  ground  tbe  two- 
months  notes  are  to  be  given  to  McLaugh- 
lin, and  upon  a  like  certificate  that  the 
road  Is  completed  and  In  running  order 
tbe  fonr-montbs  notes  are  to  be  given  to 
bim.  The  contract  is  signed  by  three  of 
the  parties  named  therein,  as  parties  of 
tbe  first  part,  and  by  McLaughlin,  but 
not  by  tbe  defendant.  After  setting  out 
tbe  contract  in  bme  verba,  tbe  answer 
proceeds  to  allege  that  the  note  in  suit 
"  was  made  and  given  by  this  defendant 
to  the  plaintiff,  in  pursuance  of,  and  on 
tbe  conditions  set  forth  and  expressed  in, 
said  contract,  and  not  otherwise,  and  for 
no  other  or  different  considerations  in 
said  contract  than  those  by  the  plaintiff 
covenanted  to  be  by  him  carrierl  out  on 
his  part. "  It  Is  then  further  alleged  that 
tbe  plaintiff  did  not  carry  out  thecontract 
nor  comply  with  tbe  conditions  thereof  In 
this;  that  be  did  not  have  the  railroad 
mentioned  therein  extended  to  the  point 
designated  within  fonr  months  after  the 
signing  of  thecontract  and  note,  nor  until 
the  lat  day  of  August,  1888,  and  that  he 
■was  not  prevented  by  stress  of  weather, 
or  otherwise  unavoidably  prevented  from 
BO  doing;  that,  as  defendant  is  informed 
and  believes,  the  constructing  engineer  of 
tbe  road  did  not  certify  to  the  trustee 
named  in  tbe  contract  that  the  grading 
provided  for  In  the  contract,  and  to  be 
performed  by  the  plaintilf,  had  been  done, 
and  tbe  rails  placed  on  the  ground,  or 
that  tbe  road  or  any  part  thereof  had 
been  completed  or  was  in  running  order; 
that  tbe  said  note,  in  contravention  of 
tbe  terms  of  the  contract,  was  delivered 
by  the  trustee  of  the  plaintiff  before  the 
road  or  any  part  thereof  was  completed 
or  in  running  order ;  that,  if  the  plaintiff 
bad  completed  the  road  and  operated  the 
same  as  in  the  contract  provided,  "tbe 
defendant  would  have  been  able  to  have 
sold  bis  property,  then  and  now  beld  by 
bim,  and  through  which  said  railroad 
was  planned  and  laid  out,  at  a  greatly 
enhanced  price  over  what  It  was  then 
worth  without  said  railroad,  and  over 
what  it  is  now  worth  with  said  railroad 
extended  over,  upon,  and  through  said 
land;  that  this  defendant  could,  during 
the  month  of  December,  1887,  and  before 
signing  said  contract  and  note,  have  sold 
his  said  land  at  a  greater  price  than  he 
eonid  at  the  time  of  tbe  alleged  comple- 
tion of  said  road  or  at  any  time  since;" 
and,  "that  the  defendant  baa  never  re- 
ceived any  adequate  or  any  conslderution 
from  the  plaintiff  for  the  making  or  giv- 
ing of  the  said  promissory  note. ''  The 
prayer  was  that  tbe  plaintiff  take  noth- 
ing by  bis  action.  A  general  demurrer 
to  the  answer  was  1nte«"poBed  and  sus- 
tained, and,  tbe  defendant  declining  to 


amend,    Judgment    was   entered    against 
him.    From  that  Judgment  he  appeals. 

It  is  argued  for  appellant  that  the  note 
and  contract  must  be  read  together,  as 
parts  of  one  transaction,  and  that  when 
so  read  It  appears  that  the  promise  on 
tbe  part  of  the  defendant  to  pay  his  sub- 
scription, and  the  promise  on  the  part  of 
the  plaintiff  to  complete  the  road  within 
fonr  months,  were  mutual  and  dependent 
promises;  and  that  the  averments  of  the 
answer  are  admitted  by  the  demurrer  to 
be  true,  and  from  them  It  appears— i^'/rst, 
that  the  note  was  executed  without  any 
sufficient  consideration  therefor;  and,  sec- 
ond, that  the  consideration  for  its  execu- 
tion, it  any,  had  faJled,  because  the  road 
was  not  completed  within  tbe  time  agreed 
upon.  The  demurrer  to  tbe  defendant's 
answer  shonld  have  been  overruled.  The 
contract  set  out  In  the  answer  provided  in 
express  and  unequivocal  terms,  not  only 
thatthe  notes  should  not  be  paid  until  tlie 
completion  of  the  road,  as  therein  provid- 
ed, but  that  they  should  be  held  by  Bone- 
brake,  trustee,  and  not  delivered  until 
such  condition  was  complied  with.  There- 
fore, if  the  allegations  of  the  answer  be 
true,  and  the  demurrer  admits  them,  these 
notes  never  became  binding  upon  the  de- 
fendant. They  were  delivered  in  violation 
of  the  terms  of  bis  contract,  and,  as  against 
him,  never  became  fully  executed.  It  does 
not  present  the  mere  question  whether  the 
stipulation  that  the  road  should  be  com- 
pleted and  running  within  a  certain  time 
was  of  the  essence  of  the  contract,  and 
therefore  the  case  of  Railroad  Co.  v.  But- 
ler, 50  Cal.  574,  is  not  directly  in  point.  The 
completion  of  tbe  road  was  by  the  terms  of 
tbe  contract  made  an  absolute  condition 
precedent,  and  until  such  completion,  tbe 
note  could  not  be  delivered  or  take  effect, 
nor  could  its  payment  be  enforced  when 
delivered.  But,  if  the  case  above  referred 
to  can  be  construed  as  against  the  view 
here  taken,  we  are  satisfied  that  it  should 
be  overruled.  Judgment  reversed,  with 
instructions  to  the  court  below  to  over- 
mle  the  demurrer  to  the  answer. 

We  concur:  Beattt,  C.  J.;  Fox,  J.; 
Thornton,  J. 

Paterson,  J.,  (cffe«ent/n.«-.)  I  think  the 
judgment  should  be  affirmed.  The  note 
imports  a  c(msideration,  (Civil  Code,  §§ 
1614, 1615,)  and  the  contract  shows  that 
the  consideration  for  which  it  was  given 
was  "the  advantages  to  be  derived  from 
the  extension  and  operation  of  said  rail- 
road. "  Time  was  not  expressly  declared 
to  be  of  the  essence  of  the  contract,  and  1 
do  not  think  It  can  be  fairly  said  that  it 
was  Intended  to  be  so.  The  note  itself  Is 
an  absolute  promise  to  pay,  and  there  is 
nothing  In  the  contract  to  Indicate  that 
paynitMit  was  to  be  made  only  on  condi- 
tion of  strict  performance.  The  road 
was  completed  In  abont  three  months  aft- 
er the  time  named  for  its  completion, 
"weather  permitting."  The  cause  of  the 
delay  is  not  shown,  but  certainly  the  de- 
lay was  not  long.  I  am  unable  to  dis- 
tinguish this  case  from  the  case  in  50  <;al. 
575.  That  was  an  action  brought  to  re- 
cover a  sum  of  money,  subscribed  by  the 


Digitized  by 


Google 


038 


PACIFIC  REPORTER,  VOL.  24. 


ICaU 


(Jorcndant  therein,  to  aid  In  the  balldlng:  ot 
H  stvp"t  rnilroarl.  under  a  contract  which 
nrovided  that  the  road  should  be  con> 
pleted  in  six  months.  It  was  nearly  three 
months  after  the  time  stipulated  in  the 
contract  before  the  road  was  completed. 
It  wnN  held  on  appeal  that,  where  proper- 
ty holders  contract  with  a  railroad  com- 
pany to  pay  it  certain  sums  of  money,  If 
within  a  certain  time  it  constructs  a  rail- 
road, the  fact  that  the  road  is  not  built 
within  the  time  named  in  the  contract  is 
not  an  excuse  for  the  non-payment  of  the 
money.  It  the  road  is  actually  built,  but 
the  subscribers  will  recoup  the  damage 
they  sustain  by  the  failure  to  complete  the 
work  in  time;  that  coui'ts  should  not  con- 
strue stipulations  in  a  contract  as  condi- 
tions precedent  unless  the  lanRuage  thereof 
clearly  shows  them  to  be  such,  because 
such  a  construction  prevents  the  court 
from  dealing  out  justice  to  the  parties  ac- 
cording to  the  equities  of  the  case.  In  the 
case  before  us  we  have  an  instance  of  the 
injustice  of  departing  from  the  rule  of  con- 
struction applied  in  thatcase.  Thedefend- 
ant  herein  believed  that  the  extension  of 
the  road  would  be  to  his  advantage,  and 
he  therefore  made  his  subscription,  and 
executed  his  note  for  the  sum  subscribed. 
The  road  has  been  built,  and  he  has  re- 
ceived the  benefit  thereof.  The  delay  may 
have  prevented  him  from  securing  all  of 
the  benefit  which  he  would  have  received 
if  the  road  bad  been  built  promptly  on 
time.  It  may  have  been  occasioned  bv 
fortuitous  circumstances  beyond  the  con- 
trol of  the  plaintiff.  The  rights  of  the  par- 
tics  would  be  protected,  and  justioe  dealt 
out  accordiner  to  the  equities  of  the  case, 
by  holdincr.  as  it  was  held  in  the  case  re- 
ferred to,  that,  if  the  defendant  "has  sus- 
tained dnraoges  by  the  delay,  he  is  en- 
titled to  recoup  to  that  extent  against  the 
claim  of  the  plaintiff. " 


8S  C»\.  187 

Walkerly  t.  Bacon  et  al.     (No.  13,018.) 

(Supreme  Court  of  CfMfomUx.     July  31,  1890.) 

Administuation— Allowance  of  Part  or  Claiv 
— EsToppBi,— Trust. 
Decfvient  rp<'i>ivod  an  estate  subject  to  a 

trust  to  pay  plainlift  $10,(100.  Tho  executors  al- 
lowed nnd  the  probuto  judge  approved  the  claim 
for  K),000  ouly.  Plaintiff  filed  his  claim  for 
|i.->,(HK),  under  Code  Civil  Proo.  Cal.  S  U97,  pro- 
viding ttuit  whoro  a  claim  is  allowed  and  ap- 
proved it  shall  be  fllod  within  30  days  thereafter. 
Jleld  that,  thouffh  tho  claim  allowed  and  filed 
had  tho  force  of  a  Judgment,  plain  tiff,  not  hav- 
ing accepted  tho  $.1,000  in  full  satisfaction  of  his 
claim,  was  not  estopped  from  maintaining  bis 
bill  to  enforce  the  trust  as  to  tho  other  $5,000. 
Patekson,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
city  end  county  ot  San  Francisco;  John 
llt'.NT,  J  udge. 

M.  H.  Wallace  and  B.  B.  Newman,  (Kel- 
loffK  A  King,  of  counsel,)  for  atipcllant. 
Mustic,  Helcher  A  Mastic,  for  respondents. 

PKn  Curiam.  This  is  a  bill  in  equity 
against  the  executors  of  the  last  will  and 
teHtnnient  of  William  Walkerly,  deceased. 
Decedent  was  the  sole  devisee  of  Martin 
Walkorly,  dccrnHcd,  and  as  such  received 
on   diHtrihution  the  entire  estate  left  by- 


said  Martin,  amounting  to  about  $200,000. 
It  is  alleged  and  the  court  finds  that  ho 
accepted  and  received  this  estate  subject 
to  a  parol  trust  to  pay  out  of  said  estate 
to  the  plaintiff  in  this  cause  the  sum  of  $10,- 
000.  William  Walkerly  died  without  hav- 
ing  executed  the  trust  by  paying  the  said 
$10,000  or  any  part  thereof,  and  his  estate 
passed  to  his  executora,  subject  to  the  trust. 
In  this  state  of  the  case  the  plaintiff  pre- 
sented a  formal  claim  against  the  estate 
for  said  $10,000  to  the  executors  for  allow- 
ance. They  allowed  it  for  $3,000  only, 
when  it  was  presented  to  the  judge  of  the 
proper  court,  and  by  him  approved  for  the 
same  amount,  and  it  now  stands  as  an  al- 
lowed claim  for  $5,000  against  the  estate, 
having  the  force  and  effect  of  a  judgment 
payable  in  due  course  of  administration. 
This  billis  filed  toenforce  the  trust  against 
the  estate  and  the  executors  as  to  the  re- 
maining $5,000.  The  court  finds  all  the 
facts  In  favor  of  the  plaintiff,  and  specially 
finds  that  the  plaintiff  did  not  intend  to 
waive  his  claim  to  the  balance  of  $5,000  ol 
his  $10,000  claim,  by  any  of  the  acts  al- 
leged in  the  complaint  and  answer  herein, 
and  has  never  received  any  money  what- 
ever from  the  defendants,  or  the  estate  of 
William  Walkerly.  It  also  finds  that  the 
claim  is  not  barred  by  the  statute  of  lim- 
itations, and  is  not  stale.  It  then  finds 
"  as  conclusion  of  law  from  the  foregoing 
facts,  in  connection  with  the  admissions 
of  the  pleadings  herein,  that  the  accept- 
ance by  the  plaintiff  herein  ot  the  partial 
allowance  of  the  claim  presented  to  the 
defendants  prevents  his  recovery  in  this 
action,  and  that  defendants  are  entitled 
to  judgment  for  costs  herein."  The  case 
comes  up  on  the  judgment  roll.  Underthe 
admissions  of  the  pleadings  and  the  facta 
found  we  see  no  good  reason  for  this  con- 
clusion of  law.  The  plaintiff  might  have 
filed  his  bill  to  declare  and  enforce  the  en- 
tire trust  tor  the  full  sum  of  $1U,000,  no 
part  of  the  same  having  yet  beeu  paid, 
but  the  executors  having  acknowledged  it, 
and,  in  conjunction  with  the  judge  of  the 
court  sitting  In  probate,  given  it  the  force 
and  effect  of  a  judgment  payable  in  due 
course  of  administration  of  a  perfectly 
solvent  estate,  to  the  extent  of  one-half  of 
the  amount,  he  seeks  in  this  action  only  to 
have  it  declared  and  enforced  as  to  the  re- 
maining half.  Under  the  tacts  found  he 
seems  entitled  to  that  relief.  Until  de- 
mand of  the  executors  he  could  not  have 
maintained  his  action.  If  upon  making 
such  demand  they  allow,  or  even  pay  over, 
a  part  of  the  trust  fund,  that  fact  will  not 
estop  him  from  claiming  the  balance,  un- 
less he  accepts  the  same  in  full  satisfaction 
of  the  demand,  and  the  findings  do  not 
support  any  such  theory.  The  demand 
having  been  allowed  In  part  it  was  the 
duty  of  the  claimant  to  file  it  in  the  court 
within  30  days,  to  be  paid  in  doe  course  of 
administration.  Code  avil  Proc.  |  1497. 
But  we  know  ot  no  statute  which  estops 
even  a  single  creditor  from  bringing  his 
action  for  that  wbicli  was  disallowed  him 
simply  because  he  has  performed  a  duty 
required  of  him  by  law,  in  filing  with  the 
records  of  the  estate  the  allowance  which 
was  made  in  his  favor.  If  he  would  not 
be  thus  estopped  in  an  action  at  law.  why 
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Bbould  he  be  npon  a  claim  wblch,  U  resist- 
ed, can  be  enforced  onlyln  equity?  "Equi- 
ty Is  not  boand  to  the  strict  legal  rights 
of  the  parties,  but  will  take  into  consider- 
ation all  thecircumstances,  in  order  to  ar- 
rive at  the  Justice  of  the  case. "  Johnston 
V.  Savings  Union,  75  Cal.  134, 16  Pao.  Rep. 
753.  In  this  case  the  executors  might, 
with  propriety,  have  disallowed  the  en- 
tire claim  on  the  ground  that  it  was  one 
to  be  established  in  equity.  It  at  all.  It 
they  had  done  so  tbe  action  would  not 
have  been  at  law,  as  In  tbe  case  of  a  sim- 
ple creditor,  but,  as  now.  In  equity  to  en- 
force the  trust  for  the  full  amount.  They 
baring,  however,  allowe<t  a  part  of  the 
claim  it  is  sought  to  enforce  all  that  it  re- 
mains necessary  to  enforce  to  protect  tbe 
rights  of  the  plaintiff  in  the  only  place 
where  It  could  be  done — a  court  of  equity. 
We  think  he  has  the  same  right  to  relief 
as  to  this  part  that  he  would  bave  bad  as 
to  the  whole,  it  his  claim  had  been  reject- 
ed In  toto,  and  in  such  case  there  can  be 
no  question  that  under  these  findings  be 
'would  have  been  entitled  to  Judgment  and 
decree  in  his  favor.  Judgment  reversed, 
and  cause  remanded  with  instructions  to 
enter  judgment  on  the  findings  in  favor  of 
the  pialntifl  as  prayed. 

Paterson,  J.  I  dissent.  An  entire  de- 
mand cannot  be  thus  split  up  into  several 
causes  ut  action.  The  claim  all(>wed  and 
filed  for  $5,000  has  the  force  of  a  judgment, 
(Estate  of  Glenn,  74  Cal.  567, 16  Pac.  Rep. 
396,)  and  is  a  bar  to  this  action  for  the  bal- 
ance, (Zirker  v.  Hughes, 77  Cal.  235. 19  Pac. 
Bep.  428;  section  1503,  Code  Civil  Proc.) 

8S  Cal.  304 

Storcb  v.  McCain  et  &1.     (No.  13,501.) 
(Sujwcme  Court  of  California.    August  4,  1890.) 

AOESCT— POWBR  TO  SATISFY  MORTGAGE  —ADMIS- 
SION OF  Evidence. 

1.  In  an  action  to  foreclose  a  mortgage  it  ai>- 
peared  that  the  note  was  indorsed  in  blank  bv 
plaintiffj  and  sent  to  a  bank  for  coUcution,  with 
Instruction  to  turn  it  over  to  one  B.  In  case  it 
was  not  paid  promptly ;  that  the  bank  gave  the 
note  to  B. ,  and  the  latter  agreed  to  and  did  take 
a  conveyance  of  land  Irom  defendant  to  plaintiff, 
and  in  consideration  thereof  surrendered  the  note 
to  defendant,  and  satisfied  the  mortgage  of  record, 
as  plaintiff's  attorney  in  fact;  that,  though  B. 
had  a  power  of  attorney  from  plaintiff,  it  did  not 
authorize  him  to  satisfy  the  mortgage.  Defend- 
ant testified  that,  at  the  time  the  mortgage  was 
given,  plaintiff  told  him  that  the  money  lor  which 
it  was  piven  belonged  to  B. ;  and  that  plaintiff 
wrote  him  that  he  had  sent  the  note  to  the  bank 
lor  collection,  that  B.  was  there,  and  anything 
defendant  did  with  B.  plaintiff  would  stand  by ; 
that  he  stood  by  anything  B.  did  for  him.  Held, 
l^t  tbe  evidence  justified  a  finding  that  B.  had 
authority  to  satisfy  the  mortgage  as  he  did. 

3.  The  admission  of  defendant's  testimony 
over  plaintiff's  objection  of  "irrelevant  and  im- 
material" that,  at  the  time  B.  took  the  land  in 
payment,  real  estaf?  at  that  point  was  very  active, 
was  material  error.  McFarIiANd  and  TnoBSTON, 
JJ.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county ;  Walter  Van  Dvke, 
Judge. 

Sargeat  &  Harpbam  and  John  F.  jRUI- 
son,  for  appellant.  Robert  Hardle,  for  re- 
spondents. 


Sbarpstbin,  J.  Action  to  foreclose  a 
mortgage,  given  to  secure  the  payment  of 
a  promissory  note  of  $8,000.  The  central 
question  in  tbe  case  Is  whether  tbe  note 
bad  been  paid,  and  tbe  mortgage  dis- 
charged, before  the  commencement  of  this 
action.  Tbe  court  so  found,  and  that  find- 
ing is  attacked  by  appellant  on  tbe  ground 
of  the  insufllciency  of  tbe  evidence  to  justi- 
fy it.  The  evidence  shows  that  one  John 
Belz  had  possession  of  the  note  and  mort- 
gage by  authority  of  plaintiff,  who  testi- 
fies as  follows:  "Shortly  before  maturity 
I  sent  the  note  to  tbe  First  National  Bank 
of  Los  Angeles,  Cal.,  for  collection.  I 
stated  to  them  if  it  was  not  paid  prompt- 
ly to  turn  It  over  to  John  Belz,  who  would 
see  to  the  collection  ol  It. "  The  note  was 
indorsed  by  plaintiff  generally  or  in  blank, 
and  was  turned  over  by  the  bank  to  Bel«. 
On  December  22, 1889,  Belz  and  defendant 
McCain  negotiated  tor  the  exchange  of 
said  note  and  mortgage  for  an  absolute 
conveyance  to  plaintiff  by  defendant  Mc- 
Cain of  an  undivided  one-fourth  part  of 
the  mortgaged  premises  and  a  note  for 
$1,485.35  secured  by  a  mortgage  on  anoth- 
er fourth  of  said  premises.  Belz,  in  con- 
sideration of  said  absolute  conveyance, 
and  last-mentioned  note  and  mortgage, 
delivered  to  defendant  McCain  said  note 
of  $8,000,  canceled  and  executed  the  fol- 
lowing indorsement  on  the  record  of  tbe 
mortgage  given  to  secure  the  payment  of 
said  note:  "Received  full  and  entire  satis- 
faction on  the  within  mtg.  this  22d  day  of 
Dec.,  1887.  George  Storch.  By  John 
Belz,  his  Attorney  In  Fact. "  If  John  Belz 
had  authority  to  bind  the  plaintiff,  there 
can  lie  no  doubt  of  the  satisfaction  of  the 
mortgage  wblcb  this  action  is  brought  to 
foreclose.  It  is  not  shown  that  Belz  was 
authorized,  by  any  formal  power  of  at- 
torney, to  execute  a  release  of  said  mort- 
gage. He  held  plaintiff's  power  of  attor- 
ne.v  at  the  time,  but  it  did  not  authorize 
him  to  enter  the  satisfaction  of  said  mort- 
gage, and  tbe  court  finds  that  Belz  had 
authority  from  plaintiff  other  than  that 
contained  in  said  power  of  attorney  for 
executing  the  satisfaction  of  the  mort- 
gage, which  plaintiff  is  seeking  to  foreclose 
in  this  action.  The  dcfendont  McCain  tes- 
tified that  plaintiff  told  hlni,  at  the  time 
the  loan  was  made  for  which  said  note  of 
$S,000  and  mortgage  were  executed,  that 
the  money  loaned  belonged  to  Belz,  and 
that  plaintiff  wrote  hini,  defendant  Mc- 
Cain, that  he.  plaintiff,  bad  sent  the  note 
to  the  First  National  Bank  for  collection ; 
that  Belz  was  there,  and  anj'thing  that 
defendant  McCain  did  with  Belz,  he,  plain- 
tiff, stood  by  it;  he  stood  by  anything 
that  Mr.  Belz  did  for  him.  That  testi- 
mony, and  the  turning  over  to  Belz  of  the 
note  indorsed  by  plaintiff,  together  with 
the  mortgage,  constitute  the  evidence  of 
the  authority  of  Belz  to  receive  anything 
other  than  money  in  satisfaction  of  tbe 
note  and  mortgage.  And  we  think  that 
Is  sufficient  to  justify  the  finding  that  Belz 
bad  such  authority.  The  Indorsement  and 
delivery  of  the  note  by  plaintiff  to  Belz 
was  strong  evidence  of  it.  A  note  in- 
dorsed in  blank  is  payable  to  bearar,  and 
may  be  negotiated  by  delivery  alone. 
Curtis  v.  Sprague,  61  Cal.  239 ;  Peacock  v. 
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Rho<Ieii,2Doug.685:  Swan  ▼.  Aantralasfan 
Co.,  2  Hurl.  &  C.  175;  Morris  v.  Preaton. 
93  111.  215.  The  itiortKaKe  was  a  mere  In- 
oldent  of  the  debt  v^hlch  It  secured,  and 
followed  the  transfer  of  the  note  with  the 
full  effect  of  a  regular  asalgnnient.  Ord  ▼. 
McKev,  5  Cal.  615. 

Conceding  that  parol  evidence  waa  ad- 
mlsalble  to  show  that  the  transaction 
was  not  what  the  law,  in  the  absence  of 
such  evidence,  would  presume  it  to  be, 
wn  have  here  the  evidence  of  defendant 
McCain  that  it  was  intended  to  operate  as 
an  assignment  of  the  note  and  mortgage 
to  Bele.  There  is  evidence  tending  to 
show  that  the  Indorsement  waa  intended 
to  be  special  for  the  purpose  of  authoris- 
ing Belz  to  collect  the  amount  of  the  debt 
secured  in  money.  But  we  cannot  inter- 
fere with  the  finding  where  the  evidence 
upon  the  iHsue  found  is  conflicting.  It  is 
exclusively  lor  the  court  below  to  deter- 
mine the  weight  of  evidence. 

The  court  did  not  err  in  i>ermltting  the 
defendants  to  amend  their  answers,  nor 
in  refusing  to  postpone  the  trial  on  the 
ground  of  absence  of  evidence  to  meet  the 
issues  raised  by  such  amendment.  The 
record  does  not  dlsc'Iose  that  the  motion 
was  made  upon  affldavit  showing  the  ma- 
teriality of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  had  been 
made  to  obtain  it;  and  it  is  only  npon 
aach  an  affidavit  that  a  motion  to  post- 
pone a  trial  on  the  ground  of  absence  of 
evidence  can  be  made.  Code  Civil  Proc. 
695. 

While  the  defendant  was  on  the  witness 
stand  testifying  in  his  own  behalf,  his 
counsel  asked  him :  "  What  was  the  condi- 
tion of  the  real-estate  marl<et  in  this  city 
and  county  [Los  Angeles  city  and  connty] 
about  the  time  of  this  transaction,  De- 
cember 22, 18S7?"  Plaintiff's  counsel  ob- 
jected to  the  question  on  the  ground  that 
It  was  irrelevant  and  immaterial. 

"The Court.  I  think  it  would  go  to  show 
why  action  might  be  brought." 

Counsel  for  plaintiff  excepted,  and  wit- 
ness answered:  "It  was  very  active. 
What  was  called  a  boom,  especially  in 
this  section.  This  land  was  located  at 
what  was  known  as  Santa  F6  Springs, 
and  mns  up  and  adjoins  the  town  site. " 
This  was  followed  by  other  questions  and 
answers  of  similar  import,  which  were  ob- 
jected to,  objections  overruled,  and  excep- 
tions reserved.  That  this  evidence  was 
wholly  irrelevant  and  immaterial  we  have 
no  doubt.  It  is  entirely  outside  of  any  is- 
sue in  the  case,  and  ought  not  to  have  in- 
fluenced the  decision  in  any  degree,  what- 
ever. But  we  are  ntit  at  liberty  to  hold 
that  the  admitting  of  it  was  a  harmless 
error.  The  overruling  of  the  objection  to 
admitting  it,  on  the  ground  that  it  was 
irrelevant  and  immaterinl,  indicates  that 
in  the  opinion  of  the  court  it  was  relevant 
and  material.  And  counsel  for  respond- 
ent defends  the  action  of  the  court  on  the 
ground  that  it  was  relevant  and  material. 
In  his  brief  he  Buys:  "The  materiality  of 
the  evidence  of  defendant  McCain,  as  to 
the  value  of  real  estate  on  December  22, 
ISK",  when  the  settlement  was  effected, 
and  its  value  about  ihe  time  suit  was 
commenced,  is  well  shown  by  the  quota- 


tion from  the  opinion  of  Judge  Vi.N  Dtke, 
in  which  be  says :  *I  cannot  resist  the  con- 
clusion that  the  rapid  decline  in  the  price 
of  land  between  the  date  of  settlement 
and  the  commencement  of  this  action  ac- 
counts for  the  proceeding.'  The  evidence 
was  material  to  show  why  suit  was 
brought."  But  the  motive  for  bringing 
suit  waa  in  no  way  mat<>rial,  and  couici 
not  properly  be  inquired  into.  That  the 
court  attached  some  importance  to  tuis 
evidence  we  are  bound  to  presume  from 
his  admitting  it  against  the  objection 
made  to  it.  We,  therefore,  cannot  see 
from  the  record  that  this  evidence  did  not 
prejudice  the  plaintiff,  and  the  error  in  ad- 
mitting it  entitles  appellant  to  a  new 
trial.  Kice  V.  Heath. 39  Cal. Ii09;  Spanagel 
v.Delllnger,  38  Cal.  278;  Sweeney  ▼.  Rellly, 
42  Cal.  402;  Ponce  v.  McElvy,  51  Cal.  222. 
Judgment  and  order  reversed  and  cause 
remanded  for  a  nuw  trial. 

We  concur:    Paterson,    T.:     Fox.    T.; 

WOKKS,  J. 

McFabland,  J.  I  dissent.  I  think  that 
the  case  was  properly  decided  in  the  court 
below,  and  that  the  error,  if  any,  in  ad- 
mitting certain  evidence  was  not  of  sufll- 
cient  importance  to  change  the  result. 

Thornton,  J.  I  concur  with  Justice 
McFabland. 

""■""  6$  Cal.  214 

Crow  ▼.  Mixor.  Judge.    (Xo.  13,202.) 
(Supreme  Court  of  CaUfomia.    Au«r.  2,  1690.) 

Exceptions— AitowANci—DiSPCTED  Pacts. 
On  petition  for  leave  to  prove  an  exception 
to  the  refusal  to  give  an  instruction  made  after 
judgment,  under  Code  Civil  Five.  Cal.  §  663, 
where  an  order  is  made  requiring  the  trial  judge 
to  show  cause  why  the  exception  should  not  be 
allowed,  and  he  denies  that  any  such  instruction 
was  asked  or  refused,  which  denial  Is  supported 
by  a  preponderance  of  the  evidence  before  the 
referee  to  determine  the  question,  the  petition 
will  be  denied. 

In  bank.  Petition  to  prove  exceptions 
from  Stanislaus  county;  William  O.  Mi- 
nor, Judge. 

StoDesHbr  *  Minor,  for  petitioner.  Hat- 
too  Jk  Fulkertb,  for  respondent. 

Works,  J.  This  !s  an  application  by  the 
petitioner  for  leave  to  prove  an  exception 
under  section  6.'>2  of  the  t'ode  of  Civil  Pro- 
cedure. An  order  was  made  requiring  the 
respondent  to  appear  and  show  cause 
why  the  exception  should  not  be  allowed. 
The  petition  alleged  that  in  the  trial  of  a 
certain  cause  had  before  the  respondent.  In 
which  the  petitioner  was  a  defendant,  the 
petitioner  requested  the  court  to  give  a 
certain  instruction,  wlilch  was  refused,  to 
which  the  petitioner  excepted,  and  that, 
in  the  settlement  of  the  statement,  the  re- 
spondent refused  to  allow  such  exception. 
The  i-espondent  appeared,  and,  by  way  of 
answer,  denied  that  such  an  instruction 
was  asked  or  refused,  and  alleged  thatan- 
other  instruction,  different  in  form  and 
substance,  war  tlie  one  asked  and  refused. 
Therefore  the  A'hole  controversy  betwten 
the  parties  was  as  to  which  of  these  in- 
structions should  be  the  basis  of  the  petl- 
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tinner's  excepUOD.  Thteqaestton  of  tact 
was  referred  to  Hon.  Joseph  H.  Bddd, 
Jndge  of  the  superior  court  of  San  Joaquin 
county,  to  take  the  evidence  and  report 
the  same  to  this  court,  which  has  been 
done.  We  hare  examined  this  evidence, 
and  find  that  It  falls  to  establish  the  alle- 
gations of  thepetitlon ;  the  preponderance 
of  the  evidence  being  In  favor  of  the  re- 
spondent.   Petition  denied. 

We  concur:    Patbbson,  J.;  Thornton, 
J.;  Sbarpstbin,  J. ;  McFabland,  J. 


R5  C»l.  151  

In  re  Estats  or  Aboueixo. 


(Mo.  13,505.) 


(8%pr&m0  Oourt  of  California.  July  81,  1890;) 
Aduinistratob's  Saxb  to  Pat  Dbbts— PiHnnraB 
— Lacres. 
1.  The  defect  in  a  petition  to  sell  land  to  pay 
debts,  in  not  showing  whether  it  was  separate  or 
community  property,  is  cured  by  stating  the  faet 
in  the  order  of  sale. 

3.  Under  Code  CSvil  Proc.  Cal.  i  634,  requir- 
ing findings  of  fact  when  tbey  have  not  been 
waived,  their  absence  will  not  be  noticed  on  ap- 
peal, unless  it  alOrmatively  appear  that  there  was 
no  waiver. 

8.  While  the  administration  is  pending,  the 
statute  of  limitations  does  not  run  aninst  a  peti- 
tion to  sell  land  to  pay  debts  'vrtiloh  have  been 
allowed. 

4.  An  administrator  was  appointed  in  1860. 
In  1873,  a  creditor  aslced  a  sale  of  land  to  pay 
debts,  but  the  court  delayed  action  because  the 
Interest  of  the  deceased  was  an  undivided  one, 
snbject  to  the  debts  of  another  estate.  This  lasted 
to  1880,  when  a  new  petition  was  prepared,  bat 
it  was  burned  with  ttie  attorney's  office.  The 
present  one  wus  filed  in  1889.  There  had  been  a 
change  of  administrators,  and  other  causes  f  or 
delay.     Held  not  barred  by  laches. 

In  bank.  Appeal  from  superior  court, 
San  Diego  county ;  Geoboe  Pvtbbbaugb, 
Judge. 

ColUer,  Hamwack  &  Malford,  for  appel- 
lants. Head  rick  A  Younkin,  for  respond- 
ent. 

McFarlamd,  J.  This  is  an  appeal  from 
an  order  directing  the  sale  of  certain  real 
property  of  the  estate,  upon  the  petition 
of  £.  W.  Morse,  a  creditor. 

1.  Appellants  con  tend  thatthe  petitlonis 
fatally  defnctlve,  because  It  does  not  con- 
tain the  matters  required  to  be  stated  there- 
in by  section  1537,  Code  Ovll  Proc.  It  has 
been  settled  here  that  a  substantial  com- 
pliance with  that  section  Is  sufficient. 
8tuart  V.  Allen,  16  Cal.  601 ;  Richardson  v. 
Butler,  82  Cal.  174,  23  Pac.  Rep.  9.  But  it 
would  not  be  necessary  for  respondent  to 
invoke  that  rule  In  the  case  at  bar,  be- 
cause the  petition  here  Is  very  full,  and 
fgeems  to  cover  every  particular  men- 
tioned in  the  Code,  except  one.  It  neglects 
to  state  whether  the  real  property  was 
separate  or  community ;  but  that  defect 
Is  remedied  by  the  fact  that  It  is  stated  in 
the  order  directing  the  sale  that  the  prop- 
erty was  separate  property.  The  point 
originally  made  in  appellants'  brief,  that 
the  petition  was  not  verlfle<l,  has  since 
been  met  by  a  stipulation  mending  the 
record. 

2.  It  la  contended  that  the  order  cannot 
stand,  because  there  were  no  findings. 
It  has  never  been  definitely  determined 
here  that  findings  were  necessary  In  pro- 
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bats  orders  like  the  one  Involved  In  thto 
case.  In  Re  Sanderson's  Estate,  74  Cal. 
201, 15  Pac.  Rep.  753,  some  doubt  on  the 
subject  was  Intimated.  In  Be  Crosby  s 
Estate,  55  Cal.  574.  where  there  were  find- 
ings, the  point  was  made  by  counsel  that 
findings  on  an  order  In  probate  (or  the 
sale  of  propwty  were  not  antborlxed  by 
the  Code;  and  this  court  merely  said  that 
findings  were  "  proper. "  But  assuming 
that  the  rule  about  findings  applies  to 
probate  orders  in  like  manner,  as  to  an 
ordinary  civil  action  tried  without  a  inry, 
still  appellants  are  in  no  position  to 
make  the  point,  because  the  record  does 
not  show  that  findings  were  not  waived, 
and  therefore  does  not  show  any  error, — a 
thing  which  an  appellant  must  always 
do,  affirmatively,  before  be  can  expect  to 
have  a  )adg:ment  reversed.  The  Code 
does  not  unconditionally  require  findings. 
It  requires  them  only  when  they  have  not 
been  waived  by  one  or  more  of  the  several 
methods  therein  mentioned.  Code  Civil 
Proc.  §  634.  And  as  was  said  In  Molcahy 
V.  Glazier,  51  Cal.  627:  "A  party,  there- 
fore, who  comes  here  to  say  that  the 
court  below  committed  an  error  in  falling 
to  find  the  facts,  must,  by  bill  of  excep- 
tions, or  some  other  similar  and  appro- 
priate method,  make  It  afiirmatlvely  ap- 
pear by  the  record  that  no  waiver  of  find- 
ings had  in  fact  occurred  In  the  court 
below;  otherwise  the  intendment  here 
must  go  to  the  support  of,  and  not  to 
overthrow,  the  Judgment  therein."  This 
rule  has  since  been  approved  and  reassert- 
ed. See  Reynolds  v.  Brumagim,  54  Cal. 
258;  In  re  Sanderson's  Estate,  supra; 
Campbell  v.  Cobum,  77  Cal.  817.  18  Pac. 
Rep.  860.  We  think  that  It  sufflclently  ap- 
pears that  the  respondent,  as  creditor, 
had  the  right  to  petition  for  the  sale ;  but 
it  Is  not  necessary  to  dlscnss  that  point, 
because  the  administrator  ]olns  in  the 
petition. 

3.  The  statute  of  limitations  does  not 
run  while  the  administration  is  pending 
and  unsettled,  as  to  a  claim  agunst  the 
estate  which  has  been  allowed.  In  re 
Schroeder's  Estate,  46  Cat.  312.  As  to  the 
contention  that  the  petition  should  fall 
on  account  of  the  delay  in  asking  fur  the 
order  of  sale,  it  may  be  said  that  laches 
will,  no  doubt,  in  some  cases,  defeat  a 
creditor's  application  for  the  sale  of  prop- 
erty of  the  estate.  The  rule,  however, 
goes  only  CO  this  extent:  that  a  probate 
court  has  a  discretionary  power  to  deny 
a  petition  for  the  sale  of  real  property 
when  there  has  been  unreasonable  delay 
without  circumstances  to  excuse  it.  In  re 
Crosby's  Estate,  55  Cal.  580,  and  cases 
there  cited.  In  the  case  at  bar  the  peti- 
tion shows  that  an  administrator  was 
first  appointed  In  November,  1860;  that 
respondent's  claim  against  the  estate 
was  allowed  in  June,  1S70;  that  in  1869 
the  administrator  filed  a  petition  (or  the 
sale  of  the  real  property  to  pay  charges, 
expenses,  and  claims ;  that  no  onler  of  sale 
having  been  made,  the  respondent  on  July 
1, 1872,  filed  his  petition  for  eucb  sale,  and 
tb.'\t  the  same  Is  still  pending;  that  the 
court  postponed  action  on  said  petition,  on 
the  ground  that  the  Interest  of  the  deceased 
in  the  lands  sought  to  be  sold  was  too  un- 
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certain  to  Justify  a  sale  under  the  circum- 
atancee  then  exiBtinf!;;  that  said  Interest 
was  undivided,  and  held  in  common  with 
other  heirs  of  one  Santiago  Arguello,  de- 
ceased, which  stlU  belonged  to  the  estate 
of  the  latter;  that  the  lands  had  never 
been  surveyed  or  set  utt  In  partition,  and 
were  subject  to  the  debts,  expenses,  and 
charges  of  said  estate  of  Santiago ;  that 
this  condition  of  affairs  continued  until 
1886;  that  shortly  after  the  latter  date  the 
administrator  had  a  pptltlon  for  sale  pre- 
pared by  his  attorneys,  which  was  de- 
stroyed by  the  burning  of  their  olfce; 
that  there  had  been  a  change  of  adminis- 
trators; and  that  these  and  other  consid- 
erations caused  the  delay.  The  present 
petition  was  filed  in  June,  1889.  Under 
these  circumstances  we  cannot  say  that 
the  court  below  abused  Its  discretion  in 
holding  that  the  delay  was  excusable. 
The  order  appealed  from  is  afSrmed. 

We  concur :  Wouks,  J. ;  Sharpbtkin,  J ; 
Fox,  J. ;  Thoknton,  J. ;  Pateksox,  J. 

85  Cal.  m  " 

Kelly  et  «/.  v.  Matlock.    (No.  13,690.) 
(Sttpreme  Court  of  California.    July  30,  1890.) 

Satisfaction  of  Mortgage  Assigned  as  Coixat- 
ERAL — Rights  of  Debtor. 
Where  a  creditor,  after  bringing  suit  to 
foreclose  a  mortgage  assigned  to  him  by  his 
debtor  as  collateral  security,  dismisses  the  suit, 
accepts  a  conveyance  of  the  property  from  the 
mortgagor,  and  releases  the  mortgage,  the  debtor 
may  charge  him  with  the  amount  of  such  mort- 
gage, have  it  applied  in  satisfaction  of  his  debt, 
and  recover  the  balance,  though  the  mortgage  was 
without  consideration  as  between  him  and  the 
mortgagor,  and  the  note  secured  by  it,  and  also 
a.ssigned  as  collateral,  was  not  negotiable. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county ;  A.  W.  Hijtton,  Judge. 

Wellg,  Outhrie  &  Lee,  for  appellants. 
Davis  <ft  Taylor  and  W.  F.  Uenaiug,  ioT 
respondent. 

Works,  J.  The  appellants  and  one  Aus- 
mus,  for  the  accommodation  of  the  re- 
spondent, executed  to  him  their  two 
proinisHorj'  notes  for  f  1,00<)  and  $1,500,  re- 
spectively, which  notes  were  negotiated 
by  the  respondent,  and  upon  his  failure  to 
meet  them  they  were  paid  and  taken  up 
by  the  appellants.  The  respondent  and 
his  wife,  to  secure  the  appellants  and  Aus- 
mus  from  loss  on  these  accommodation 
notes,  executed  to  them  a  mortgage  on 
an  undivided  Interest  in  certain  real  es- 
tate, in  the  state  of  Oregf>n,  owned  by  the 
respondent.  He  also  assigned  and  deliv- 
ered to  them,  as  further  collateral  secu- 
rity, a  note  of  his  brotherto  him  for  $2,500, 
and  a  mortgage  on  a  part  of  the  same 
real  estate  given  to  secure  said  note.  Up- 
on the  payment  of  the  accommodation 
notes  by  them  the  appellants  secured  an 
asHignment  from  Ausmus  of  his  interest 
in  the  securities  above  mentioned,  brought 
an  action  ngulnst  th<  respondent  and  his 
wife  to  foreclose  the  mortgage  given  by 
them,  recovere<l  a  decree  of  foreclosure 
thereof,  sold  the  land,  realizing  less  than 
their  claim,  and  procured  the  entry  of  a  de- 
ficiency judgment  for  the  balance.  They 
also  brought  an  action  against  respond- 


ent's brother  to  foreclose  the  mortgage 
given  by  him  and  assigned  to  them  as  col- 
lateral security.  The  respondent  wag 
made  a  part.v  to  this  proceeding,  but  was 
not  served  with  process.  Instead  of  pro- 
ceeding to  a  judgment  in  this  case,  the  ap- 
pellants took  a  deed  from  the  mortgagor 
In  satisfaction  of  their  claim  against  him, 
and  agreed  to  and  did  dismiss  the  action, 
and  deliver  up  and  satisfy  the  mortgage 
of  record.  Tills  action  was  brought  by 
the  appellants  to  recover  the  amount  of 
the  deficiency  judgment  above  mentioned. 
The  respondent  answered  alleging  pay- 
ment in  full,  and  set  up  a  counter-claim 
alleging  the  facts  with  reference  to  thecol- 
lateral  mortgage,  and  praying  that  the 
plaintiffs  be  charged  with  the  amount 
thereof  on  account  of  their  acceptance  of 
a  conveyance  of  the  land  and  satisfaction 
of  the  mortgage,  that  enough  thereof  to 
satisfy  the  deficiency  judgment  sued  on  be 
applied  to  the  payment  thereof,  and  that 
be  have  judgment  for  the  balance.  The 
court  found  in  favor  of  the  defendant,  and 
decreed  the  satisfaction  of  the  judgment, 
and  rendered  judgment  in  his  favor  for 
fl,397.09.  From  this  judgment  the  plain- 
tiffs appeal. 

It  is  contended  by  the  appellants,  and 
conceded  by  the  respondent,  that  the 
transfer  and  delivery  of  the  mortgage  as 
collateral  security  was  a  pledge  of  pei-son- 
al  property.  The  appellants  further  claim 
that,  being  a  simple  pledge  of  personal 
property,  the  appellants  had  no  power  to 
accept  a  conve.yance  of  the  property  and 
release  the  mortgage;  that  such  release 
was  a  nullity  so  far  as  the  respondent 
was  ctmcerned ;  and  that,  therefore,  they 
could  do  notiiing  but  ignore  that  transac- 
tion, and  sue  upon  the  deficiency  judgment 
as  if  no  such  transaction  had  taken  place. 
It  may  well  be  conceded,  lor  the  purposes 
of  this  case,  that  without  the  respond- 
ent's consent  the  appellants  had  no  right 
to  relense  his  mortgage,  held  b.T  them  aa 
collateral,  and  that,  if  he  had  elected  to 
do  so  he  might  have  repudiated  the  trans- 
action, and  had  the  release  or  satisfac- 
tion canceled,  or  held  the  appellants  as 
trustees  of  the  laud  for  his  benefit,  subject 
as  collateral  security  tor  the  amount  due 
them.  Chester  v.  Hill.  66  Cal.  480.  6  Pac. 
Rep.  132;  Ponce  v.  McElvy.  47  Cal.  159. 
But  if  the  respondent  might  have  consent- 
ed to  the  conveyance  before  it  was  made, 
and  thereby  have  authorized  the  appel- 
lants to  receive  the  same  and  hold  the  ti- 
tle as  their  own,  we  see  no  reason  why  he 
may  not  subsequently  ratify  their  act  and 
hold  them  liable  for  at  least  the  value  of 
the  property  received  by  them.  If  not  for 
the  full  face  of  the  note  secured  by  the 
niijrtgage.  The  appellants  certainly  can- 
not complain  of  such  a  result.  They  have, 
as  they  conceded,  acted  In  violation  of  the 
respondent's  rights,  and  should  be  held 
to  answer  to  liim  for  the  value  f  the 
property  actually  received  by  them.  The 
case  of  Smith  v.  Bunting,  86  Pa.  St.  116,  so 
much  relied  upon  by  the  appellants,  is  not 
In  point.  There  the  holder  of  the  collat- 
eral securities  proceeded  to  collect  his  debt 
by  foreclosing  the  same,  recovered  a  de- 
cree, caused  the  property  to  be  sold  on 
execution,  himself  became  the  purchaser. 
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and  gave  hhi  debtor  credit  for  the  amount 
of  bis  bid.  The  attempt  on  the  part  of 
the  debtor  was  to  hold  the  creditor  liable 
for  the  full  value  of  the  property,  instead 
of  the  amount  at  which  he  bid  it  in.  It 
was  held  that  this  could  not  be  done.  It 
was  further  held,  however,  that  conced- 
ing the  right  of  the  debtor  to  show  that 
the  property  was  worth  more  than  the 
bid,  and  that  by  purchasing:  the  property 
the  creditor  became  a  trustee  thereof  for 
him,  then  the  creditor  was  not  bound  to 
give  credit  on  his  claim  for  the  amount  of 
his  bid  or  any  other  sum,  but  could  re- 
cover bis  whole  debt,  and  that  in  either 
event  the  plaintiff  was  entitled  to  judg- 
ment. It  was  not  held  in  the  case  referred 
to  that  the  creditor  did  hold  the  property 
as  a  trustee  for  his  debtor,  but  that,  eon- 
ceding  th«t  he  did,  as  claimed  by  the  debt- 
or, he  was  still  entitled  to  judgment. 

In  our  judgment,  under  our  Code,  the 
holder  of  a  mortgage  as  collateral  secu- 
rity who  causes  the  property  to  be  sold  on 
execution,  and  himself  becomes  the  pur- 
chaser, does  not  hold  the  title  as  a  trustee 
for  his  debtor  unless  it  is  shown  that  be 
obtained  the  title  by  some  fraudulent 
meanii.  He  cannot  sell  an  evidence  of 
debt  of  this  kind,  but  may  collect  the 
same  when  due.  Civil  Code,  §  3006.  And 
to  that  end  he  may  foreclose  the  Hen  and 
himself  become  the  purchaser.  Id.  §  3011. 
If  so,  and  no  fraud  Is  shown,  he  takes  the 
absolute  title  to  the  property,  and  must 
account  to  the  debtor  for  the  proceeds. 
Instead  of  taking  this  course  the  appel- 
lants saw  proper  to  take  a  conveyance 
without  a  judicial  sale,  and  they  were 
properly  held  for  the  value  of  the  prop- 
erty received  by  them.  The  respondent 
might  have  held  them  as  trustees,  for  the 
reason  that  they  had  taken  title  to  the 
property  without  his  consent,  and  In  vio- 
lation of  his  rights,  but  he  was  not  bound 
to  do  so,  but  had  the  right  to  treat  them 
as  having  wrongfully  converted  the  same, 
hold  them  for  the  value  of  the  property, 
have  his  debt  satisfied,  and  recover  the 
balance.  It  Is  claimed  by  the  appellants 
that  this  could  not  be  done  in  this  case, 
because  it  was  shown  by  the  evidence 
that  the  note  and  mortgage  were  given  to 
the  respondent  by  his  brother  without 
consideration.  Conceding  that  the  note 
and  mortgage  were  given  without  consid- 
eration, we  do  not  see  how  this  can  affect 
the  question  before  us.  The  mortgage 
was  held  by  the  appellants  on  a  sufHclent 
consideration.  The  mortgagor  could  not 
have  pleaded  want  of  consideration  against 
them.  Had  they  forced  the  property  to  a 
Judicial  sale  and  becomethe  purchasers,  or 
if  some  oneelse  had  become  the  purchaser, 
could  they  have  set  up  a  want  of  consid- 
eration against  the  respondent,  and  there- 
by avoided  liability  to  him  for  the  amount 
realized  by  the  sale?  Clearly  not.  Then 
why  could  they  do  so  where  they  have 
voluntarily  abandoned  their  right  to  a  ju- 
dicial sale,  and  taken  a  conveyance  from 
the  mortgagor  instead?  No  reason  Is  ap- 
parent to  us.  iTie  question  of  want  of 
consideration  is  one  to  be  determined  be- 
tween the  respondent  and  the  mortgagor, 
and  in  which  the  appellants  are  not  Inter- 
ested.   Again,  it  la  contended  that   the 


note  secured  by  the  mortgage  -was  not 
negotiable  because  it  provided  for  the  pay- 
ment of  an  attorney's  fee.  But  whether  it 
was  negotiable  or  not  Is  wholly  immate- 
rial in  thiscase.  The  appellants  have  real- 
ized upon  it,  and  cannot,  in  justice,  be  al- 
lowed to  withhold  what  they  have  got  by 
pleading  its  non-negotiability.  It  is  eon- 
tended  that  the  findings  of  the  court  are 
not  sustained  by  the  evidence  in  various 
particulars  specified,  and  that  the  decis- 
ion of  the  court  is  against  law.  We  have 
examined  the  evidence,  and  are  satisfied 
that  it  is  such  that  the  findings  cannot 
be  disturbed  by  this  court.  The  decision 
of  the  court  Is  claimed  to  be  against  law 
on  the  grounds  above  noticed,  and  ruled 
against  the  appellants.  Judgment  af- 
firmed. 

Wo  concur:  McFarland.  J.;  Shakp- 
BTBiN,  J.;  Fox,  J.;  Thornton,  J. 

— —  85  Cal.  105 

Gilbert  v.  Judson.    (No.  13.563.) 
(Suprejne  Court  of  California.     July  80,  1890.) 
Real-Estatb  Agent — Compessation. 
Under  a  contrsbct  to  make  one  sole  a^ent  to 
sell  lote  at  a  commission,  "which  shall  be  in  full 
for  any  service  he  may  render  in  surveying  and 
laying  out  the  land, "  the  agent  cannot,  when  he 
has  made  no  sales,  recover  on  a  cpiantum  meruit  i 
for  the  service,  the  owner  having  put  prices  on 
the  lots,  and  given  him  the  agency. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county ;  Walter  Van  Dyke,  Judge. 

R.  K.  Wood,  for  appellant.  Brousseaa 
&  Hat4:b  and  W.S.  Knott,  for  respondent. 

Gibson,  C.  This  was  an  action  brought 
by  A.  C.  Gilbert  to  recover  of  A.  H.  Judson 
the  value  of  certain  services  rendered  to 
Judson,  under  a  written  con  tract,  in  as- 
sisting and  advising  him  In  relation  to  the 
surveying  and  laying  out  of  a  portion  of 
a  tract  of  land  iu  Los  Angeles  county 
known  as  "  Highland  Park  Ti-act, "  for  the 
purpose  of  placing  the  same  upon  the 
market  for  sale:  also,  damages  for  the 
breach  of  said  contract  caused  by  Judson 
refusing  to  permit  him  to  proceed  with  the 
erection  of  two  houses  on  a  portion  of  the 
tract,  upon  the  cost  of  which  he  was  to 
receive  a  certain  percentage,  in  considera- 
tion of  furnishing  plans  and  specifications, 
and  purchasing  material  therefor,  and  In 
superintending  the  construction  thereof. 
The  court  found  that  the  plaintiff  did,  un- 
der the  contract,  superintend  the  survey 
and  subdivision  of  a  portion  of  the  defend- 
ant's tract  of  land,  and  that  such  services 
were  reasonably  worth  flOO;  but  found 
against  him  and  in  favor  of  the  defendant 
as  to  the  other  matter.  Judgment  for  the 
amount  so  found  to  be  doe  him  passed 
for  plaintiff,  from  which  defendant  brings 
this  appeal. 

The  only  question  presented  here  is 
whether  the  plaintiff,  under  the  terms  of 
the  contract,  is  entitled  to  compensation 
for  the  services  found  by  the  court  to  have 
been  rendered,  and  depends  upon  a  con- 
struction of  the  contract.  The  portion  of 
it  material  to  this  question  is  as  follows: 
"I  hereby  appoint  A.  .  Gilbert  sole  agent 
tor  the  sale  of  such  property  as  I  may  de- 
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sire  to  Belt  In  the  Highland  Park  tract,  at 
a  commlaaion  ut  10  per  cent,  on  all  sales 
that  may  be  eflected  by  him,  which  shall 
be  in  full  for  any  services  he  may  render 
me  in  assisting  and  advising  in  the  sur- 
veying and  laying  out  of  the  lands  ready 
for  marlcet.  *  •  •  I  hereby  authorize 
him  to  at  once  proceed  and  have  the  lots 
known  as  my  'Home  Tract,'  to  be  sur- 
veyed and  mapped  ready  for  beginning 
operations.  •  •  •  Prices  and  items  to 
be  hereafter  agreed  upon. "  From  the  lan- 
guage of  this  contract  we  think  it  clear 
that  the  commissions  plaintiff  was  to  re- 
ceive for  selling  the  lots,  were  intended  to 
compensate  him,  and  be  his  only  compen- 
sation, for  services  rendered  in  surveying 
and  laying  them  out  ready  for  the  market. 
This  Is  the  construction  placed  upon  it 
by  the  plaintiff  in  his  complaint,  who 
seems  to  have  realised  that  in  order  to  re- 
cover the  reasonable  value  of  his  services, 
instead  of  the  sum  expressly  provided  for 
in  the  contract,  it  would  be  necessary  for 
him  to  show  a  breach  of  the  contract  on 
the  part  of  the  defendant,  whereby  he  was 
prevented  from  selling  such  lots.  With 
this  end  in  view  he  alleged  that  he  bad 
often  Insisted  upon  defendant  placing  a 
price  upon  lands  in  tlie  home  tract,  a  por- 
tion of  the  Highland  Park  tract,  but  he 
always  refused  to  do  so,  and  that  plain- 
tiff, who  had  shown  the  lands  to  custom- 
ers, was  prevented  from  selling  any  of  such 
lands  because  of  the  defendant's  refusal  to 
fix  any  price  thereon.  The  defendant,  in 
his  answer,  denied  tliese  allegations,  and 
averred  that  he  did  fix  prices  on  all  lands 
in  the  home  tract  he  desired  to  sell,  and 
that  plaintiff  failed  to  procure  a  purchaser 
for  said  lands  or  any  part  thereof.  On 
the  issue  thus  tendered  the  conrt  found: 
"That  defendant  gave  plaintiff  prices  on 
his  (defend  ant's)  lots  in  the  tract  surveyed 
and  subdivided,  but  that  the  plaintiff  did 
not  sell  any  of  said  lots. "  This  finding 
must  be  regarded  as  conclusive,  as  the 
evidence  Is  not  before  ns.  And  as  it  shows 
that  the  defendant  complied  with  the 
terms  of  the  contract  upon  his  part  in  fix- 
ing prices  upon  all  the  surveyed  lots  he 
desired  to  sell,  and  that  plaintiff  failed  to 
sell  any  of  such  lots,  upon  thesale  of  which 
his  compensation  depended,  it  follows  that 
the  trial  court  erred  in  concluding  that  he 
was  entitled  to  recover  the  reasonable 
value  of  the  services  be  rendered  in  connec- 
tion with  the  laying  out  of  the  lots.  We, 
therefore,  advise  that  the  Judgment  be  re- 
versed, and  the  cause  remanded,  with  In- 
structions to  the  trial  court  to  enter  Judg- 
ment for  the  defendant  neon  the  findings. 

We  concur:  Bexchee,  C.  C;  Hatne.  C. 

Pb31  CuBLiM.     For  the  reasons  given  in 
the  foregoing  opinion  the  iudgment  is  re- 1 
versed,  and  cause  remanded,  with  instmc-  ' 
tions   to  the   court   below  to   enter   iudg- 
ment  for  the  defendant  upon  the  findings. 

SI  Cai.  n«  — — — 

BuBXi,  V.  Bmehich.    (No.  13,530.) 
(SuprCTne  Court  of  Califomta.    July  30,  1890.) 
Settino  Aside  Default— DiscaExioN.       ] 
It  is  not  an  abase  of  discretion  to  set  aside 
a  judgment  taken  in  the  absence  of  the  defendant ' 


oa  an  affidavit  of  merits,  and  a  showing  Siat  ha 
and  his  ooanael  resided  at  a  distance,  and  had 
not  been  notified  that  tlie  case  was  set  for  tri&>„ 
and  were  absent  for  that  reason  only. 

Commissioners'  decision.  In  bank.  Ap> 
peal  from  superior  court,  Santa  Barbara 
county :  R.  M.  Dillaud,  .Tadge. 

W.  C.  Strattoa,  for  appellant.  Howard 
A.  Broughtou  and  W.  P.  Batcher,  for  re- 
spondent. 

Belcher, CO.  This  action  was  brought 
to  recover  the  valne  of  certain  personal 
property  alleged  to  have  been  owned  by 
the  plaintiff,  and  to  have  been  unlawfully 
converted  by  the  defendant  to  bis  own 
use.  The  answer  denied  each  and  every 
allegation  of  tbe  complaint.  On  the  8th 
day  of  July,  1889, the  case  was  set  for  trial 
on  the  15th  day  of  August  following  On 
the  last-named  day  tbe  case  was  tried, 
neither  the  defendant  nor  hie  attorney  be- 
ing present  in  court,  and  Judgment  was 
given  for  the  plaintiff.  On  tbe  26th  day  of 
the  same  month  tbe  defendant  served  and 
(lied  notice  of  motion  to  set  aside  and  va- 
cate the  Jodgment  on  tbe  grounds  that 
the  defendant  was  not  present  at  the  trial ; 
that  his  absence  was  not  caused  by  any 
fault  or  neglect  on  bis  part:  that  he  had 
no  notice  that  the  action  was  set  for  trial 
upon  tbe  15th  of  August;  and  that  he  was 
taken  by  surprise  and  greatly  prejudiced 
by  the  trial  and  judgment.  The  motion 
was  beard  by  tbe  court  upon  afhdttvits, 
and  granted  on  condition  that  defendant 
pay  to  plaintiff  the  full  amount  of  hie 
costs  to  date.  The  appeal  is  by  the  plain- 
tiff from  this  order.  The  motion  was 
made  under  section  473  of  the  Code  of  Civil 
Procedure,  which  provides  that  tbe  court 
may,  "  upon  such  terms  as  may  be  Just,  re- 
lieve a  party  or  his  legal  representative 
from  a  judgment,  order,  or  other  proceed- 
ing taken  against  him  through  his  mis. 
take,  inadvertence,  surprise,  or  excusable 
neglect. "  It  is  a  settled  law  that  applica- 
tions like  that  made  here  are  addressed 
to  the  sound  legal  discretion  of  the  trial 
court,  and  that  orders  granting  such  ap- 
plications will  not  be  reversed  on  appeal 
unless  it  clearly  appears  that  the  court 
abused  its  discretion.  In  Roland  v.  Krey* 
enbagen,  18  Cal.  455,  where  a  similar  ques- 
tion was  presented,  tbe  court  said:  "It 
would  require  a  very  clear  case  of  abuse 
of  discretion  in  the  judge  below  to  Induce 
us  to  interfere  with  his  action  upon  such 
applications.'*  And  after  quoting  section 
68  of  the  old  practice  act,  which  is  sub- 
stantially tbe  same  as  section  473,  supra, 
it  is  further  said:  "The  power  of  the 
court  should  be  freely  and  liberally  exer- 
cised under  this  and  other  sections  of  the 
act  to  mould  and  direct  Its  proceedings  so 
as  to  dispose  of  cases  upon  their  substan- 
tial merits."  And  in  Howe  v.  Independ- 
mce  Co.,  29  Cal.  75,  It  is  said:  "Orders  of 
rhe  court  below  upon  applications  made 
under  the  sixt.v-eighth  section  f  the  prac- 
tice act  will  not  be  disturbed  by  this  court 
except  In  cases  of  gross  abuse,  where  the 
power  of  tbe  court  has  been  exercised  in  a 
manner  which  Is  calculated  to  defeat 
rather  than  advance  the  ends  of  justice." 
See,  also,  Cameron  v.  Carroll,  67  Cal.  500, 
8  Pac.  Rep.  45,  and  Dougherty  v.  Bank,  68 
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Cal.  275.  9  Puc.  Rep.  113.  The  qneRtion, 
then,  is:  Does  it  clearly  appear  tliat  tho 
euiirt  below  abused  its  discretion  In  mak- 
ing the  order  complaJued  of?  We  do  not 
think  It  does.  The  affidavitH  preaeiitod  in 
support  of  the  motion  stated  in  sabstance 
thnt  both  the  defendant  and  blB  attorney 
resided  at  a  great  distance  from  the  coun- 
ty-seat, and  that  neither  of  them  was 
present  when  the  case  was  set  (or  trial,  or 
when  it  was  tried ;  that  they  were  never 
notified  of  the  setting  of  the  case,  and  nev- 
«fr  heard  that  it  had  been  set  until  Just  be- 
fore the  trial,  and  then,  owing  to  their 
dlBtance  from  the  county-seat,  the  time 
was  too  short  to  enable  them  to  be  pres- 
ent; that  the  only  reason  they  were  not 
present  at  the  trial  was  the  lack  of  notice 
that  a  time  for  the  trial  had  been  set ;  and 
that  defendant  had  a  good  and  substan- 
tial defense  to  the  action  on  its  merits. 
The  facts  set  forth  in  the  affidavits  were 
not  controverted  by  the  other  side,  and 
they  were  suflSclent,  we  think,  to  make 
out  at  least  a  prima  facie  case  of  excusable 
neglect.  The  court  evidently  so  thought, 
and  made  lt»  order  accordingly.  As  we 
can  see  no  abuse  of  discretion  in  the  ac- 
tion of  the  court,  we  advise  that  the  order 
be  affirmed. 

We  concur:  Hayne.  C.  ;  Vanclief,  C. 

Peh  Cukiam.    For  the  reasons  given  In 
the  foregoing  opinion,  the  order  Is  affirmed. 


U  Cal.  M  

Alta  Land  &  Watbh  Co.  v.  Hancock  et 

al.    (No.  18,633.) 
(Supreme  Court  of  California.    Aug.  4,  1890.) 
RiPABu:r  RioHTS— Adversb  Use  of  Walter— Lm- 

IIATIOX. 

1.  A  "iquatter"  who  enters  upon,  occupies, 
and  cultivates  part  of  the  r!i>arian  land  of  an- 
other, claiming  adversely  in  the  belief  that  it  is 
government  land,  can  f(ain  no  title  to  the  use  of 
uie  waters  of  the  stream  by  diverting  and  using 
them  for  purposes  of  irrigating  such  land,  since 
such  use  Inures  to  the  benefit  of  the  true  owner, 
and  is  not  adverse  to  him.  And  it  can  make  no 
difference  that  the  land  irrigated  does  not  border 
on  the  stream,  since  such  land  is  not  segregated 
in  title  by  the  occupancy,  but  remains  part  of  the 
entire  riparian  tract. 

3.  Where  a  "squatter"  entered  upon  part  of 
the  riparian  land  of  another,  claiming  adversely, 
and  diverted  and  used  the  waters  of  the  stream 
for  the  irrigation  thereof,  such  use  was  "inter- 
rupted, "  so  as  to  prevent  the  running  of  limita- 
tion in  the  squatter's  favor,  by  the  bringing  of 
ejectment  for  the  lands. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county;  John  L.  Camp- 
BELL,  Judge. 

Byron  Wtiters,  Charles  J.  Perkins,  Wicka 
*  Ward,  and  E.  A.  Meserve,  (or  appellant. 
Barclay,  Wilson  «ft  Carpenter  and  E.  E. 
Rowell,  for  respondents. 

Fox,  J.  This  Is  an  action  to  quiet  title 
to  the  claim  of  plalntlfT,  a  corporation, 
to  the  right  to  use  seven-eighths  of  the 
waters  of  East  Twin  creek.  In  San  Bernar- 
dino county.  Judgment  went  for  the  de- 
fendants, from  which  plaintiff  appeals,  the 
case  coming  up  on  the  ludgment>-roU. 
Plaintin  claims  by  prescription  in  favor  of 
Its  grantors,  and  under  grant  of  such  al- 
leged prescriptive  right  to  itseU,    Defend- 


ants are  riparian  proprietors  on  both  sld^ 
of  the  stream  below  the  point  where 
plalntlB  claims  the  right  of  diversion.  It 
was  alleged  and  shown  that  in  April,  1875, 
the  defendant  Hancock,  who  was  then 
the  owner  of  a  tract  of  1,280  acres,  part  of 
the  Muscuplabe  rancho,  lying  on  both 
sides  of  this  creek,  and  below  the  point  at 
which  plalntlK  claims  the  right  to  divert 
seven-eighths  of  Its  waters,  (and  under 
whom  the  other  defendants  now  claim  as 
grantees.)  took  the  preliminary  steps  to 
acquire  by  appropriation  .500  inches  of 
thlB  water,  but  this  right  of  appropria- 
tion was  never  perfected,  and  Its  consider- 
ation is  of  no  moment  In  this  case,  as  It  Is 
conceded  by  both  parties  that  d^endants 
take  nothing  by  that  proceeding.  Nor  Is 
It  necessary  in  this  case  to  discuss  the 
character  or  extent  ol  the  right  of  Han- 
cock or  his  grantees  to  the  use  of  tho  wa- 
ters of  the  creek  by  virtue  of  his  riparian 
proprietorship.  That  they  had  some  right 
in  the  flow  and  to  the  use  of  said  waters 
as  such  riparian  proprietors  is  conceded 
on  both  sides.  To  the  extent  that  it  exist- 
ed, it  was  an  appurtenance  to  the  land, 
runniug  with  It  as  a  corporeal  heredita- 
ment. It  was  one  which  might  be  segre- 
gated by  grant  or  by  condemnation,  or 
extinguished  by  prescription,  but  could 
not  be  defeated  by  simple  appropriation. 
The  term  "appropriation,"  as  applied  to 
the  acquirement  of  the  right  to  the  use  ot 
water,  has  in  this  state  a  statutory  tech- 
nical meaning;  and  the  simple  act  of  ap- 
propriation under  the  statute  will  not  of 
itself  defeat  or  extinguish  any  prior  right. 
Actual  and  uninterrupted  user,  however, 
with  or  without  the  statutory  appropria- 
tion, if  adverse,  (or  a  useful  purpose,  and 
under  claim  of  right,  continued  for  the 
period  prescribed  by  the  statute  of  limita- 
tions, gives  a  prescriptive  right  which  will 
extinguish  the  rights  ot  the  riparian  pro- 
prietor. Statutory  appropriation,  there- 
fore, is  not  necessary  to  prescription,  but 
it  gives  to  one  who  seeks  to  acquire  a 
right  by  prescription  this  advantage, 
that  It  gives  to  prior  claimants  notice 
that  bis  user  is  adverse,  and  under  claim 
of  right,  and  sets  the  statute  In  motion 
against  such  prior  claimant.  In  this  case 
the  claim  of  plaintiff  is  baaed  upon  pre- 
scription, pure  and  simple.  If  it  is  valid 
It  has,  to  the  extent  of  seven-eighths  ot 
the  waters  of  that  creek,  extinguished  the 
rights  ot  defendants.  If  under  the  tacts, 
however,  plaintiff's  claim  has  not  merged 
into  title  by  prescription,  then  plaintUt 
has  no  right  which  can  be  quieted  In  this 
action,  and  It  is  not  In  position  to  que». 
tion  tho  right  or  the  extent  of  the  right  ot 
defendants.  The  court  finds  that  In  April, 
1875,  the  defendant  Hancock  was  the  sole 
owner  of  thel,2S0-acro  tract  of  land  herein- 
above mentioned;  that  in  May,  1SS7,  he 
conveyed  the  same,  with  the  water-rights 
appurtenant  thereto,  to  the  other  defend- 
ants herein,  reserving  to  himself  17  acres 
thereof,  with  a  certain  quantity  of  the  wa- 
ter for  the  use  of  said  17  acres,  and  tJiat  at 
the  time  of  the  filing  of  the  complaint  here- 
in the  defendants  were  the  owners  in  fee 
of  the  whole  of  said  tract;  that  In  the 
spring  of  1876  one  Burton  entered  upon  80 
acres  of  lajad,,part  of  nald  l,280-ai:re  tx^ct. 
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situate  from  a  half  to  three-quartere  of  a 
mile  from  the  channel  of  the  creeli,  claim- 
ing the  same  as  a  squatter,  and  believing 
the  same  to  be  government  land:  and  at 
the  time  of  euch  entry  diverted  from  the 
channel  of  said  creek ,  at  a  point  beyond  and 
outside  of  the  ranclio,  all  the  waters  of 
said  creek,  and  conducted  the  same 
through  an  artificial  channel  made  by 
him  to  the  said  80-acre tract  so  entered  up- 
on by  him,  and  there  used  all  of  said  wa- 
ter for  the  irrigation  of  said  80-acre  tract 
until  some  time  in  1877,  when  one  Stones 
in  likemanner  entered  upon  a40-acre  tract, 
part  of  said  1,280-acre  tract,  adjoining 
that  so  entered  upon  by  Burton, and  there- 
after, by  some  arrangement  between  Bur- 
ton and  Stones,  the  latter  commenced  to 
use  one-fourth  of  the  water  so  diverted  b3' 
Burton  for  the  irrigation  of  his  40-acre 
tract;  that  Stones  also  entered  as  a  squat- 
ter, and  he  and  Burton  both  claimed  ad- 
versely to  Hancock  ;  that  they  so  contin- 
ued to  use  all  the  said  water  for  said  pur- 
pose and  upon  the  said  lands,  and  not 
elsewhere,  until  August,  1887 ;  that  the  said 
use  was  continuous,  open,  notorious, 
peaceable,  and  advei-se  to  all  the  world; 
that  while  so  using  and  claiming  the  said 
water  they  also  used  and  claimed  the  land 
upon  which  the  same  was  used,  by  the 
same  character  of  holdingand  title,  name- 
ly, adverse  to  Hancock,  but  never  set  up 
any  special  or  distinctive  right  in  the  wa- 
ter different  from  their  right  in  the  land, 
but  claimed  both  land  and  water;  that  in 
July,  18S1,  Hancock,  being  then  the  owner 
of  the  whole  of  the  said  1,280  acres,  com- 
menced an  action  in  ejectment  against 
Burton.  Stones,  and  others  for  the  recov- 
ery of  the  possession  thereof,  which  culmi- 
nated in  a  judgment  in  favor  of  Hancock  in 
August,  1885,  appealed  to  this  court, 
where  the  judgment  was  affirmed,  (14  Pac. 
Rep.  392,)  and  the  remittitur  therein  filed 
in  the  court  below  August  4, 1878,  when 
a  writ  of  possession  was  issued  under 
which  Burton  and  Stones  were  put  out, 
and  possession  restored  to  Hancock; 
that  five  years  did  not  intervene  between 
the  time  when  the  water  was  so  diverted 
by  Burton,  and  the  time  when  such  action 
was  commenced  by  Hancock;  that  it  is 
not  shown  that  said  Burton  or  Stones 
ever  paid  any  taxes  on  said  water-right, 
or  on  the  right  to  divert  the  same,  or  that 
any  were  ever  levied  thereon,  but  it  Is 
shown  that  Hancock  has  paid  taxes,  and 
taxes  have  been  levied  upon  the  whole  of 
said  1,280  acres  of  land  every  year  since 
and  including  the  said  year  1876.  The 
court  then  finds  that  daring  the  year  1887, 
and  prior  to  the  execution  of  the  writ  of 
possession,  all  the  right  which  Burton  and 
Stones,  or  either  of  them,  acquired  in  and 
to  the  said  waters,  or  to  use  and  divert 
the  same,  came  down  by  certain  mesne 
eonveyances.to  and  became  vested  in,  this 
plaintiff,  who  acquired  and  took  the  same 
with  full  notice  of  the  pendency  of  said 
ejectmentsuit.  and  that  plaintiff  still  holds 
the  same.  And  as  conclusion  of  law,  the 
court  finds  that  the  plaintiff  at  the  time 
of  the  commencement  of  this  action  had 
no  estate,  right,  title,  or  interest  in  or  to 
the  waters  of  said  creek,  or  any  of  the 
tributaries  thereof,  and  thereupon  ordered 


judgment  for  defendants,  which  was  en- 
tered accordingly. 

It  will  thus  be  seen  that  the  whole  ques- 
tion is  whether  these  facts  gave  to  plain- 
tiff's grantors  a  prescriptive  right  to  the 
diversion  and  use  of  that  water.  This 
right  becomes  fixed  only  after  five  years' 
adverse  enjoyment.  Crandall  v.  Woods, 
8  Cal.  136;  Water  Co.  v.  Crary,  25  Cal.  504. 
And  to  have  been  adverse  it  must  have 
been  asserted  under  claim  of  title,  with  the 
knowledge  and  acquiescence  of  the  perscm 
having  the  prior  right,  and  must  have 
been  uninterrupted.  American  Co.  v. 
Bradford,  27  Cal.  360.  "In  order  to  consti- 
tute a  right  by  prescription  there  must 
have  been  such  an  Invasion  of  the  rights 
of  the  party  against  whom  it  is  claimed 
that  he  would  have  had  ground  of  action 
against  the  intruder. "  Anaheim  WaterCo. 
V.  Semi-Tropic  Water  Co.,  64  Cal.  185.  To 
be  adverse  it  must  be  accompanied  by  all 
the  elements  required  to  make  out  an  ad- 
verse possession.  The  possession  must  be 
by  actual  occupation,  open,  notorious, 
and  not  clandestine.  It  must  be  hostile 
to  the  other's  title.  It  must  be  held  un- 
der claim  of  title,  exclusive  of  any  other 
right,  as  one's  own.  It  must  be  continu- 
ous and  uninterrupted  for  the  period  of 
five  years.  Thomas  v.  England,  71  Cal. 
458,  12  Pac.  Rei).  401.  Can  it  be  said  that 
the  use  made  of  this  water  was  adverse 
to  Hancock's  riparian  right  when  it  was 
used  upon  his  own  land  riparian  to  the 
stream,  and  under  no  pretense  or  claim  of 
right  to  divert  or  use  it  elsewhere?  We 
think  not.  The  use  of  the  land  may  have 
been  adverse,  and  against  his  will,  but  the 
bringing  of  the  water  to  and  use  of  it  up- 
on his  land  was  an  improvement  of  his 
land,  and  an  advantage  to  him,  not  an 
act  which  of  itself  gave  him  an  indei)end- 
ent  cause  of  action  for  its  diversion,  and 
requii-ed  him  to  bring  such  action  or  lose 
bis  right  in  the  water.  If,  while  as  tres- 
passers occujiying  a  portion  of  his  land, 
Burton  and  Stones  had  undertaken  to  di- 
vert the  waters  of  the  stream,  and  carry 
them  away  from  the  land,  this  would 
have  been  an  act  so  hostile  to  his  right  as 
to  have  given  him  an  independent  cause  of 
action  for  the  diversion.  11,  after  notice  of 
such  an  act.  he  had  suffered  them  to  divert 
the  water  away  from  his  land  for  the  pe- 
riod of  five  years,  without  interruption, 
they  might  have  acquired  a  right  in  the 
water  which  would  have  extinguished  his 
own ;  but,  as  his  right  in  the  water,  or 
the  use  thereof,  was  a  corporeal  heredit- 
ament appurtenant  to  his  land,  we  can- 
not conceive  that  such  right  would  be  lost 
by  user  upon  bis  land,  under  no  claim  of 
right  to  divert  or  use  it  elsewhere.  Nor 
was  the  use  "unlnterrupte<l"  for  the  period 
of  five  years.  The  court  has  apparently 
ex  inilustria  refrained  from  the  use  of  that 
word  in  the  findings.  And  yet  the  use 
must  be  not  only  adverse,  under  claim  of 
right,  open,  and  notorious,  but  It  must  be 
"  uninterrupted  "  for  the  period  of  five  years 
to  ripen  into  a  right  by  prescription.  The 
court  has  found  that  the  use  was  "contin- 
uously" from  1876  to  1887,  but  not  that  It 
was  "nnlnterruptedlj'."  Counsel  insists 
that  the  words  are  synonymous, — that 
the  one  means  the  same  as    the  other. 
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They  are  very  nearly,  but  not  to  law  ex- 
actly, synonymous.  Thin  case  [urnisheB  a 
fair  llIuHtration  of  the  distinction  between 
them.  Burton  and  StoueH  used  this  ap- 
purtenant to  the  land  "continuously"  for 
the  period  ot  11  years.  They  us«l  the 
land  Itself,  and  this  appurtenant  to  it  on 
the  land,  during  the  whole  of  the  same  pe- 
riod, "contiiiuouHly. "  The  use  of  the  land 
was  unquestionably  adverse  to  the  claim 
and  right  of  Hancock,and  yet  its  continu- 
ous use  for  the  period  of  11  years  did  not 
eive  to  those  using  it  a  right  to  the  land 
by  prescription,  though  the  rule  of  law  as 
to  acquiring  right  to  land  and  right  to  wa- 
ter by  prescription  is  the  same.  Then 
why  did  it  not  give  the  right?  Because 
just  before  the  expiration  of  the  five  years 
the  use  was  "interrupted"  by  the  bring- 
ing of  the  action  in  ejectment,  and  this  in- 
terruption, though  It  did  not  break  the 
continuity  of  use  until  final  judgment  and 
writ  of  posBeesion,  six  years  afterwards, 
stopped  the  running  of  the  statute,  and 
no  right  could  be  acquired  by  use  after 
that  during  the  pendency  of  that  suit.  As 
this  in  law  so  interrupted  the  use  of  that 
land  as  to  prevent  the  acquiring  of  a  pre- 
scriptive right  to  the  land  itself,  so  it  also, 
and  by  the  same  act,  so  interrupted  the 
use  of  every  appurtenant  to  the  land 
which  was  being  useil  on  It,  as  to  prevent 
the  acquiring  a  prescriptive  right  to  that 
appurtenant,  to  use  it  there  or  elsewhere. 
The  recovery  of  the  land  In  ejectment  car- 
ried with  it  the  rec<»very  of  every  appurte- 
nant thereto.  Burton  and  Stones,  accord- 
ing to  the  findings,  had  never  attempted 
to  acquire,  or  asserted  any  right  In,  the 
water,  independent  of  or  segregated  from 
the  land,  or  under  other  right,  title,  or 
claim  than  that  wlilch  they  asserted  to 
the  land.  The.v  therefore,  when  ejected, 
had  nothing  to  convey  to  plaintiff,  and 
the  plaintiff  acquired  nothing  under  them. 
We  fully  concede  tlie  proposition  con- 
tended for  by  appellant,  based  upon  Smith 
V.  Logan,  18  Nev.  149,1  Pac.  Rep.  678,  that 
the  us?  of  water  by  a  trespasser  upon  the 
land  of  another  docs  not  make  sncli  water 
appurtenant  to  the  land  upon  which  It  is 
wrongfully  used.  But  it  does  not  follow 
from  this  that  the  use  of  water  upon  land 
to  which  it  is  already  appurtenant  by  one 
who  Is  a  trespasser  thereon  will  g^ve  him 
such  a  right  in  the  water  as  that  he  may 
thereafter  divert  it  from  the  land,  or,  up- 
on being  ejected  therefrom,  ctmvey  to  a 
stranger  a  legal  title  In  the  water  or  in  the 
nse  thereof.  We  do  not  mean  to  be  under- 
stood as  holding,  and  indeed  It  is  not 
claimed,  that  anything  has  been  added  to 
the  rights  of  defendants  by  the  acts  of 
Burton  and  Stones;  but  simply  that  noth- 
ing has  been  taken  from  those  rights.  It 
iH  probable  that  there  are  those  as  against 
whom  these  defendants  could  not  success- 
fully claim  the  right  to  the  use  of  all  the 
water  which  Burton  and  Stones  carried 
upon  their  lands;  but  the  measure  of  their 
rights  is  not  here  involved.  The  judg- 
ment in  this  case  does  not  determine  them. 
It  simply  determines  that  the  plaintiff  has 
no  right  which  It  is  entitled  to  have  quiet- 
ed as  against  thedefendants.  Beyond  the 
proposition   above  stated,    the   case    ot 


Smith  V.  Logan  is  not  In  point.  Xor  Is 
there  anything  which  militates  against 
the  view  here  taken  in  the  further  proposi- 
tion insisted  upon  by  appellant,  that  the 
120  acres  upon  which  Burton  and  Stones 
used  this  water  were  not  riparian  to  the 
stream.  Situate  as  this  tract  was,  a  half- 
mile  or  more  away  from  the  stream,  if  if 
had  been  held  by  a  title  separate  from  and 
independent  of  thel,280-acre  tract,  It  would 
not  have  been  riparian,  and  no  portion  of 
the  waters  of  the  stream  would  have  been 
appurtenant  to  It;  but  the  120  acres  was 
a  part  of,  and  never  segregated  from,  the 
1  ,feo  acres,  all  of  which  was  riparian  to 
the  stream.  We  do  not  understand  Lux 
V.  Haggin,  69  Cal.  255, 10  Pac.  Eep.  674,  as 
holding,  as  claimed  by  appellant,  that  only 
that  portion  of  a  larger  tract  bordering 
upon  a  stream  is  riparian  thereto  which 
Is  actually  washed  by  the  waters  of  the 
,  stream ;  or  only  so  much  thereof  as  the  wa- 
ters of  the  stream  are  sufficient  to  irrigate. 
Such  a  rule,  while  it  would  llmittheareaof 
riparian  lands toacomparatlvely  infinites- 
imal quantity,  wonld  extend  the  rights 
of  a  riparian  proprietor  to  whom  the  wa- 
ter might  first  come  far  beyond  anything 
heretofore  recognized  or  claimed  for  them. 
It  would  recognize  the  right  of  such  pro- 
prietor to  consume,  if  he  could,  on  his 
riparian  lands,  all  the  waters  of  the  stream 
for  purposes  of  irrigation,  without  regard 
to  the  rights  of  other  proprietors  below 
him,  either  for  their  natural  wants  or  for 
irrigation.  So  far  the  right  of  a  riparian 
proprietor  to  the  use  of  water  for  pur- 
poses ot  irrigation  at  all  has  been  assumed, 
rather  than  determined,  and  has  been 
properly  regarded  as  among  the'  last, 
though  not  perhaps  the  least  important, 
of  his  riparian  riglits;  one  that  must  be 
always  held  in  subordination  to  the  rights 
of  all  other  riparian  proprietors  to  the 
use  of  water  for  the  supply  of  the  natural 
wants  of  man  and  beast,  extended  to  the 
occupants  of  each  and  every  tract  held  as 
an  entirety,  bordering  upon  the  stream, 
whatever  its  extent.  Thesenatural  wants 
supplied  and  protected,  the  right  to  a  rea- 
sonable use  of  the  surplus  water  by  the 
riparian  proprietor  in  common  with 
others  in  like  situation,  for  purposes  of  ir- 
rigation, has  been  acknowledge<l  and  rec- 
ognized, but  it  cannot  be  extended  even  by 
implication.  Nor  can  the  area  of  the  lands 
to  which  riparian  rights  are  appurtenant 
be  diminished  by  the  acts  of  a  trespasBer 
segregating  for  the  time  being  the  actual 
occupancy,  without  segregation  of  title. 
Nor  can  the  use  of  all  the  waters  of  a 
stream  upon  120  acres  of  land  change  the 
law,  and  establish  it  as  a  fact  that  there 
can  be  but  120  acres  riparian  to  that 
stream  as  claimed  by  appellant. 

We  do  not  deem  it  necessary  to  follow 
the  counsel  for  appellant  in  their  discussion 
of  the  question  of  the  payment  of  tuxes 
as  one  having  any  effect  upon  this  case; 
nor  do  we  find  anything  in  any  of  the  au- 
thorities cited  in  conflict  with  the  views 
here  expressed.    Judgment  affirmed. 

We  concur:  Sharpstki.\,  J.;  McFar- 
i-A.Nn,  J.;  Patkuson,  J.;  Thornton,  J.; 
Works,  J. 
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Kerckhoff-Cczner  M.  ft  "L.  Co.  t.  Olm- 

8TKAD  et  Hi.    (No.  13,147.) 
(Supreme  Court  «ff  CaLifomta.    July  30,  1890.) 

Munttkmn'm  LlBN— STATBMBilT— RbTBOjLOTITX 

1.  Code  ClTil  Froo.  OaL  {  1187,  prides  that 
every  oao  save  the  contaractor  must,  within  SO  da,ys 
after  complotion,  file  his  statement  for  a  lien. 
That  section  was  amended  in  1887  by  adding  that 
cessation  from  labor  for  30  days  on  any  unfinished 
bnllding  shall  be  deemed  equivalent  to  com- 
pletion.^ A  contractor  having,  after  the  amend- 
ment, refused  to  finish  the  bnllding,  and  no  work 
havinir  been  done  thereon  for  80  days,  of  which 
the  material-man  had  knowledge,  helcL  that  the 
timo  in  which  his  statement  must  be  filed  runs 
from  the  end  of  the  80  days,  though  part  of  the 
materials  were  furnished  before  the  amendment. 
Tborntov  and  Works,  JJ,  dissent. 

2.  This  application  of  the  amendment  does  not 
make  it  retroactiye  within  Code  Civil  Proc.  $  3, 
providing  that  "no  part  of  it  is  retroactive  unless 
expressly  so  declared. " 

CommisslonerB'  decision.  Department  1 
Appeal  from  superior  eotirt,  Los  Angeles 
county :  A.  W.  Hutton,  Jadee. 

Williams  &  McKtuley,  for  appellant. 
Graves,  O'Melveay  &  Sbanklaud,  for  re- 
spondent. 

Belchek,  C.  C.  Action  to  foreclose  the 
Hen  of  a  material-man.  The  facts  ot  tlie 
case,  as  shown  by  the  findings  are,  in  sub- 
stance, as  follows:  The  defendant  01m- 
etead  owned  a  lot  of  laud  In  the  city  of 
Lob  Angeles,  and  on  the  16th  day  of  No- 
vember. 1886,  entered  into  a  contract  In 
writing  with  the  defendants  H.  N.  and  D. 
F.  Sheldon,  whereby  they  agreed  to  con- 
struct lor  him  on  bis  said  lot  a  two-story 
frame  dwelling-house  under  the  super- 
vision, and  to  the  satisfaction,  of  John  C. 
Pelton,  an  architect.  The  contract  price 
was  $3,600,  and  was  made  payable  as  fol- 
lows: $1,200  when  the  frame  was  up.  the 
buildinsr  inclosed,  and  the  roof  shinslcd. 
fl,2U0  when  brown  mortar  was  on,  win- 
dows glassed,  and  outside  finish  complete; 
and  the  balance  when  the  whole  of  said 
material  and  work  shall  have  been  certi- 
fied to  have  been  completed  according  to 
the  said  plans,  specifications,  conditions, 
and  stipulations,  to  the  satisfaction  of  tlie 
said  architect.  The  contract  was  filed  for 
record  In  tlie  recorder's  oflice  of  the  county 
on  the  Sd  day  of  January,  18S7,  but  no 
specifications  were  filed  therewith.  On  or 
about  the  20th  day  of  November,  1886,  the 
contractors  entered  into  an  agreement 
with  the  plaintiff,  a  corporation,  by  which 
It  was  to  furnish  lumber,  and  other  build- 
ing material,  to  be  used  in  the  construc- 
tion of  the  said  house,  from  time  to  time, 
as  required,  such  material  to  be  paid  for 
at  the  current  niarltet  rates  as  the  same 
was  delivered.  In  pursuance  of  this  agree- 
ment the  plaintiff,  between  the  20th  of  No- 
vember, 1S8G,  and  the  6th  ot  April,  1887, 
funilBhed  building  material  for  the  con- 
struction of  the  said  house,  and  which 
was  actually  used  in  the  construction 
thereof  between  the  dates  named,  of  the 
value  Of  $763.60,  no  part  of  which  sum  has 
been  paid.  On  the  0th  day  of  April,  1887, 
the  contractors  quit  work  upon  the  build- 
ing, and  refused  to  finish  it,  and  no  work 
or  labor  was  done  thci-eon  for  more 
than  30  days  thereafter.    The  plaintiff  had 
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notice  ot  this  cessation  oT  labot  upon  the 
building  for  30  days  at  the  time  thereof. 
On  or  al>out  the  23d  day  of  November,  VSSl, 
the  building  was  finished,  and  tt  was  then 
aci'epted  by  Olmstead,  and  thereafter  oc- 
cupied by  him.  On  the  20th  day  of  De- 
cemiier,  18A7,  the  plaintiff  duly  filed  itfl 
claim  of  Hen  for  the  value  of  the  materials 
furnished, and  this  action  was  commenced 
within  90  days  from  that  date.  Upon  the 
facts  found  the  court  rendered  a  personal 
judgment  against  the  defendants  Sheldon 
for  the  amount  found  dae  the  plaintiff, 
with  costs  and  attorney's  fee,  and  de- 
creed that  plaintiff  bad  a  lien  for  these 
sums  upon  the  lot  of  defendant  Olmstead, 
and  that  the  premises  should  be  sold  in 
payment  thereof.  Olmstead  appealed 
from  the  judgment  against  him,  and  has 
brought  the  case  here  on  the  judgment 
roll. 

In  support  of  the  ap|)eal  It  Is  claimed, 
among  other  things,  that  the  plaintiff's 
claim  of  lien  was  not  filed  in  time,  and 
therefore  that  it  cannot  be  enforced.  This 
claim  is  based  upon  the  amendment  to  sec- 
tion 1187  of  tlie  Code  of  Civil  Procedure, 
which  was  passed  March  15,1887,  and  was 
made  to  take  effect  immediately.  By  this 
section,  as  it  stood  before  the  amendment. 
It  was  provided  that  "every  i>erson,  save 
the  original  contractor,  claiming  the  ben- 
efit of  this  chapter,  must,  within  thirty 
days  after  the  completion  of  any  building, 
improvement,  or  structure, "  file  for  record 
with  the  county  recorder  a  claim  contain- 
ing a  statement  of  his  demand,  etc.  And 
it  was  held  if  the  claim  of  a  material-man, 
who  was  not  an  original  contractor,  was 
filed  before  the  completion  of  the  build- 
ing, that  the  filing  was  premature,  and 
the  lien  could  not  be  enforced.  Perry  v. 
Brainard,  8  Pac.  Rep.  882;  Roylance  v. 
Hotel  Co..  74  Gal.  273.  20  Pac,  Eep.  573; 
Schwartz  v.  Knight,  74  Cal.  wa,  IH  i-ac. 
Rep.  ^.  The  amendment  consisted  of  ad- 
ditions to  the  section  which  read  as  fol- 
lows: "Any  trivial  Imperfection  In  the 
said  work  or  in  the  construction  of  any 
building,  improvement,  or  structure,  or  ot 
the  alteration,  addition  to,orrepair  there- 
of, shall  not  be  deemed  such  a  lack  of  com- 
pletion as  to  prevent  the  filing  of  any  Hen: 
and  in  case  of  contracts  the  occupation  or 
nseof  thebuilding,iniprovement,or  struct- 
ure by  the  owner  or  his  representative, 
or  the  acceptance  by  said  owner,  or  his 
agent,  of  said  building,  Improvement,  or 
structure,  shall  be  deemed  conclusive  evi- 
dence of  completion ;  and  cessation  from 
labor  tor  thirty  days  upon  any  unfinished 
contract,  or  upon  any  unfinished  building. 
Improvement,  or  structure,  or  the  altera- 
tion, addition  to,  or  repair  thereof,  shall 
be  deemed  equivalent  to  a  completion 
thereof  for  all  the  purposes  of  this  chap- 
ter."  It  Is  argued  for  respondent  that  it 
was  Intended  by  the  amendment  only  to 
make  it  possible  for  a  material-man  or 
laborer  to  file  his  claim  of  Hen  before  the 
actual  completion  of  the  building,  and 
not  to  make  it  necessary  for  him  to  do  so. 
But,  as  we  construe  the  last  clause  ot  the 
amendment,  its  operation  cannot  thus  he 
restricted.  Tlie  words.  "  shall  be  deemed 
equivalent  to  a  completion,"  mean,  "shall 
be  equal  in  legal  effect  to  a  completion;" 
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that  {8,  shall  be  treated, for  the  purpose  of 
filing  a  lien,  as  an  actual  completion. 
Ami,  thlB  being  so,  it  Is  clear  that  when.- 
*«ver  therp  has  been  a  cessation  Irom  labor 
tor  30  days  upon  any  nnflnlshed  building 
the  time  within  which  n  material-man  or 
laborer  must  file  his  claim  of  lien  at  once 
begins  to  run. 

It  is  also  argued  that  the  amendment 
cannot  apply  to  or  affect  the  respondent's 
claim,  for  the  reason  that  as  a  portion  of 
the  materials  were  furnished  before  the 
amendment  was  passed,  to  bold  it  applica- 
ble would  be  giving  It  a  retroactive  effect, 
and  that  this  is  forbidden  by  the  Code, 
which  says:  "No  part  of  it  Is  retroactive 
unless  expressly  so  declared."  Sections, 
Code  Civil  Proc.  We  do  not  thinli  that 
the  amendment,  when  applied  to  the  case 
in  band,  is  retroactive  in  effect.  It  is  true 
It  shortened  the  time  which  the  respond- 
ent would  otherwise  have  had  to  file  Its 
claim,  and  thus  seek  its  remedy.  But  the 
authorities  are  numerous  to  the  effect  that 
a  change  of  remedy,  or  in  the  time  within 
-which  It  must  be  sought,  does  not  impair 
the  obligation  of  a  contract,  provided  an 
adequate  and  available  remedy  be  left. 
Thus  it  has  been  held  that  an  enactment 
reducing  the  time  prescribed  by  the  stat- 
ute of  limitations  In  force  when  the  right 
of  action  accrued  is  not  unconstitutional, 
provided  a  reasonable  time  be  given  for 
the  commencement  of  an  action  before  the 
bar  takes  effect.  Terry  ▼.  Anderson,  95 
U.  S.  628.  In  that  case  the  court,  by 
Waite,  C.  J.,  said :  "The  parties  to  a  con- 
tract have  no  more  a  rested  Interest  In  a 
particular  limitation  which  has  been  fixed 
than  they  have  in  an  unrestricted  right  to 
sue.  They  have  no  more  a  vested  inter- 
est  in  the  time  for  the  commencement  of 
an  action  than  they  have  in  the  form  of 
the  action  to  be  commenced;  and  as  to 
the  forms  of  action  or  modes  of  remedy, 
it  is  well  settled  that  the  legislature  may 
change  them  at  its  discretion,  provided 
adequate  means  of  enforcing  the  right  re- 
main." And  see  Scarborough  v.  Dugnn, 
10  Cal.  305;  Society  v,  Hayes,  66  Cal.  297; 
People  V.  Campbell,  S9  Cal.  243.  When  the 
amendment  In  question  was  passed  the 
materials  had  not  all  been  furnished,  and 
work  on  the  building  had  not  been  sus- 
pended. Afterwards,  when  the  work  was 
suspendeu  the  respondent  bad  notice  of  It, 
and  when  the  suspension  had  continued 
for  SO  daysitstill  bad  30  days  within  which 
to  file  Its  claim.  This  seems  to  us  to  have 
been  a  reasonably  sufficient  time,  and,  if 
no,  it  follows  that  the  claim  was  filed  too 
late. 

In  our  opinion  the  court  erred  In  enter- 
ing a  judgment  of  foreclosure  against  the 
defendant  Olmstead,  and  we  therefore  ad- 
vise that  the  Judgment  appealed  from  be 
reversed. 

We  concur:    Foote,  C.  ;  Hatnb,  C. 

Ped  CcnuM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  ap- 
pealed from  Is  reversed. 

Works,  J.  I  dissent.  The  amendment 
of  section  1187  ot  the  Code  of  Civil  Proced- 
ure WAS  evidently  Intended  for  the  benefit 


of  the  material-man,  and  extended  the 
time  within  which  he  may  file  his  notice  of 
lien  when  work  has  been  suspended  for  30 
days,  As  the  section  now  stands  he  is 
not  bound  to  wait  until  the  building  is 
completed  before  filing  his  notice.  But  in 
my  judemeut  he  may  do  so.  The  statute 
should  not  be  so  construed  as  to  compel 
tlie  owner  to  submit  to  a  forced  sale  of  an 
uncompleted  building  because  a  faithless 
contractor  has  failed  to  comply  with  his 
contract,  and  left  the  building  unfinished. 
I  think,  therefore,  that  it  is  not  enough  to 
show  that  the  contractor  has  failed  to 
carry  out  his  contract,  but  that  it  must 
be  shown  that  the  owner,  who  alone  is 
affected  by  the  filing  ot  the  lien,  has  him- 
self abandoned  the  work  on  the  building. 
If  be  has  not  abandoned  the  completion 
of  the  building,  but  is  only  delayed  in  its 
completion  by  no  act  of  bis  own,  but  by 
the  fallurfi  of  the  contractor  to  Comply 
with  bis  contract,  ht  should  not,  tor  that 
reasim  be  subjected  to  the  filing  and  en- 
forcement of  the  lien  until  the  building  hap 
been  completed.  This  construction  ot  the 
statute  spcms  to  me  to  be  the  only  reason- 
able and  Just  one.  The  construction  given 
the  section  referred  to  in  the  foregoing 
opinion  overlooks  the  true  Intent  and 
meaning  of  the  statute,  and  the  real  par- 
ties to  he  affected  by  the  enforcement  of  its 
provisions,  looks  only  to  the  strict  letter 
ot  the  statute,  and  must  necessarily  work 
iDjnstlce. 

Thornton,  J.  I  concur  with  Jnstice 
Works  In  his  dissenting  opinion.  It 
presents  the  Just  and  proper  constructloa 
of  the  statute. 

— —  85  Cal.  »t 

WAL.DRON  V.  WaLPEON.      (No.  13,503.) 

[Suiprems  Court  of  Calif otTtki.    Aug.  4,  1890.) 

DlVOBCK— CSRTTELTT— MtolTAI,  AjfOTTISH. 

Though  Civil  Code  Cal.  {  94,  defines  "ex- 
treme cruelty"  as  "the  infllctiou  of  grievous  bod- 
llr  injury  or  grievous  mental  suffering  upon  the 
other  by  one  party  to  the  marriage, "  a  divorce 
should  not  be  granted  the  wife  on  ttie  ground  ot 
extreme  cruelty  because  the  husband,  when  in- 
toxicatod.  and  in  the  presence  of  others,  called 
her  a  "whore,"  and  other  vile  names,  where  tho 
evidence  shows  that  she  was  not  uniiormly  kind 
to  him,  and  that  the  mental  suSerlng  endured  l>y 
her  did  not  injure  her  health.  McFablasd  and 
Patebson,  JJ.,  dissenting. 

CommlBSioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county;  W.  P.  Wadk,  .ludge. 

Sniltb,  Winder  &  Smith,  for  appellant. 
Wells,  Guthrie  <f  Lee,  lor  respondent. 

Vancuef,  C.  This  is  an  action  for  di- 
vorce on  the  ground  of  extreme  cruelty, 
by  the  use  ot  vile  and  offensive  language, 
without  any  physical  force  or  violence  ap- 
I)lled  to  the  person  of  the  plaintiff.  The 
answer  of  the  defendant  denies  the  cruelty 
and  the  use  of  the  language  alleged.  The 
court  found  for  the  plaintiff,  and  decreed 
a  divorce  and  permanent  allmimy  of  f  100 
per  month  while  she  shaFl  remain  unmar- 
ried, and  $1,000  for  her  attorneys'  fees; 
and  defendant  appeals  from  the  judgment 
and  from  an  order  denying  his  motion  for 
a  new  trial. , 

The  material  substance  pt  the  findings 
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as  to  extreme  cruelty  is  as  follows :  That, 
upon  occasions  when  the  defendant  was 
intoxicated,  he  wrongfully  and  unjustly, 
and  without  sufflcient  provocation  to  jus- 
tify him  In  so  doing,  called  the  plaintiff 
vile  names,  once  called  her  a  "whore," 
and  on  several  different  occasions  called 
her  a  "damned  bitch,"  and  a  "damned 
witch  from  hell, "  in  the  presence  and  hear- 
ing of  other  people,  thereby  inflicting 
upon  her  grievous  mental  suffering,  but 
without  injury  to  her  health;  that  when 
he  called  her  such  vile  names  she  was  not 
without  fault,  and  that  she  was  not  uni- 
formly kind  to  him  ;  that  there  is  reascm- 
able  apprehension  to  believe  that  such 
cruel  treatment  will  be  continued  if  a  di- 
vorce is  not  granted.  The  defendant  con- 
tends— First,  tbaX  these  findings  as  to  cru- 
elty do  not  support  the  judgment;  and, 
second,  that  they  are  not  justified  by  the 
evidence. 

1.  As  to  the  sufBciency  of  the  finding,  it 
is  to  be  observed  that  the  degree  of  cruelty 
which  the  law  recognizes  as  a  cause  of  di- 
voix-e  never  has  been  exactly  defined.  Per- 
haps as  near  an  approach  to  an  exact  defi- 
nition as  is  practicable  Is  made  by  Mr. 
BLsihop,  who,  admitting  the  great  diffi- 
culty of  formulating  such  a  definition, 
thinks  the  task  not  Impossible,  and  gives 
as  his  definition  the  following:  "Cruelty 
is  such  conduct  in  one  of  the  married  par- 
ties as,  to  the  reasonable  ajjprehenslon  of 
the  other,  or  in  fact,  renders  cohabitation 
physically  unsafe,  to  a  dcgi-ee  justifying  a 
withdrawal  therefrom."  1  Bisli.  Mar.  & 
Dlv.(Bth  Ed.)  5  717.  Yet  this  expression  of 
the  degree  of  cruelty  which  may  justify  a 
withdrawal  from  cohabitation  seems  to 
leave  it  quite  as  indefinite  as  was  the  de- 
gree which  will  justify  a  divorce,  without 
aid  from  this  definition;  and  the  learned 
authorseems  to  admit  as  much  further  on, 
(section  740,)  where,  referring  to  this  defi- 
nition, he  says:  "  By  our  definition  of  cru- 
elty, the  apprehension  of  physical  danger 
to  the  complaining  party  must,  to  justify 
a  divorce,  have  proceeded  'to  a  degree 
Justifying  a  witlidrawal  from  cohabita- 
tion.' Now,  if  this  seems  indefinite,  so  la 
the  law.  There  is  no  possibility  of  meas- 
uring the  depth  of  woe  or  danger  thus  re- 
quired except  by  the  understandings  of 
the  men  who  occupy  the  bench  and  the 
Jury-l)ox,  enlightened  and  strengthened  bj' 
what  has  been  heretofore  deemed  or  ad- 
Judged."  Certainly,  where  the  fact  upon 
which  the  law  Is  to  operate  is  indefinite, 
the  law  is  necessarily  indefinite  and  uncer- 
tain to  the  same  degree;  and  generally  un-  ^ 
certainty  of  the  law  proceeds  from  uncer- 
tainty as  to  the  ultimate  matter  of  fact 
which  forms  a  part  of,  and  a  term  in,  ev- 
ery proposition  of  law.  True,  It  is  some 
times  uncertain  whether  a  law  is  manda- 
tory or  merely  directory  or  permissive; 
but  much  oftener  the  "uncertainties  of 
the  law  "  arise  from  uncertainties  as  to  the 
facts  or  things  commanded,  permitted,  or 
prohibited ;  and  so  It  Is  with  the  fact  of 
cruelty  prohibited  by  the  law  governing 
the  marriage  relation.  Since  all  degrees  of 
cruelty  are  not  prohibited,  and  the  requi- 
site degree  to  bring  it  within  the  prohibi- 
tion being  uncertain,  the  law  prohibiting 
It   mast   be    correspondingly    uncertain. 


But,  although  the  degree  of  cruelty  consti- 
tuting a  ground  for  divorce  may  not  have 
been  exactly  defined,  it  has  been  so  de- 
scribed by  the  decisions  of  courts  that  it 
may  be  sufl3cleutly  identified  for  practical 
purposes;  and  although  the  judicial  de- 
scriptions of  what  is  and  whatisnotasufil- 
clent  degree  of  cruelty  do  not  reduce  the 
distinction  to  a  line  clearly  separating  the 
suflBcient  from  the  insufficient  degrees  of 
cruelty  In  all  xiossible  cases,  they  reduce  it 
to  a  very  narrow  zone,  within  which  the 
true  Hue  of  distinction  Is  to  be  judicially 
ascertained  or  sufficiently  approximated 
by  means  of  the  peculiar  circumstances  of 
each  case,  viewed  in  the  light  of  "what 
has  been  heretofore  deemed  or  adjudged." 
A  great  majority  of  the  cases,  however, 
will  be  found  to  fall  within  the  authorita- 
tive descriptions  of  either  the  requisite  or 
the  Insufficient  degree  of  cruelty.  It  is  con- 
tended, however,  by  counsel  for  respond- 
ent, that  extreme  cruelty  Is  defined  by  sec- 
tion 94  of  the  Civil  Code,  and  that  the  find- 
ing in  this  case,  being  in  the  language  of 
that  section,  must  be  sufficient.  That  sec- 
tion is  as  follows:  "Extreme  cruelty  is 
the  infliction  of  grievous  bodily  injury  or 
grievous  mental  suffering  upon  the  other 
by  one  party  to  the  marriage."  If  this 
section  is  to  be  considered  a  proper  legal 
definition  of  the  words  "extreme  cruelty," 
as  used  In  section  92  of  the  same  Code,  it 
certainly  deprives  those  words  of  an  es- 
sential part  of  their  meaning  as  used  in 
the  books  to  express  a  cause  of  divorce, 
since  it  entirely  omits  the  attribute  of 
wrong  or  Injustice.  "The  Infliction  of 
grievous  bodily  injury  or  grievous  mental 
Buffering"  does  not  Imply  wrong  or  Injus- 
tice, and  It  may  be  justifiable;  whereas  the 
word  "cruelty"  alone,  is  always  under- 
stood as  implyingwrong  or  injustice;  and 
the  "extreme  cruelty"  which  is  n  cause  of 
divorce  is  necessarily  wrong,  and  never 
Jufitiflablc.  Therefore,  to  say  that  section 
94  of  the  Ovll  Code  was  intended  as  a  com- 
plete definition  of  the  words  "extreme  cru- 
elty, "  as  used  in  section  92,  would  be  to 
affirm  that  the  mere  "infliction  of  griev- 
ous mental  suffering, "  though  excusable 
or  justifiable,  is  a  cause  of  divorce, — an 
absurdity  not  to  be  attributed  to  the  leg- 
islature. The  prt)bable  object  of  the  legis- 
lature In  enacting  section  94  of  the  Civil 
Code  was  to  affirm  the  previous  decisions 
of  the  supreme  court  of  this  state  in  the 
cases  of  Morris  v.  Morris,  14  Cal.  78,  and 
Powelson  v.  Powelson,  22  Cal.  300,  to  the 
effect  that  extreme  cruelty  may  be  effected 
without,  OS  well  as  with,  physical  vio- 
lence, and  thus  to  settle  the  law  on  a  point 
as  to  which  there  was  thought  to  be  some 
contrariety  of  judicial  opinion  in  other 
states  and  in  England.  Surely  It  was  not 
intended  to  disturb  those  decisions ;  for, 
although  they  limit  the  rule  that  extreme 
cruelty  may  be  the  result  of  treatment 
other  than  that  of  physical  violence  to 
such  treatment  and  conduct  aa  produce 
bodily  harm  or  ill  health,  or  furnish  rea-. 
Bonable  apprehension  that  further  cohab- 
itation would  endangerthe  life  orphyslcal 
health  of  the  complaining  party,  yet  they 
extend  the  rule  quite  as  far  as  it  has  gone 
elsewhere  in  the  United  States  or  in  Eng- 
land.   Although  the  character  of  the  ill 
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treatment,  "whether  It  operates  directly 
upon  the  body  or  prluiHrlly  upon  the 
mind  alone,  and  all  the  attending  circum- 
BtanceR,  are  to  be  considered  lor  the  par- 
poae  of  estimating  the  degree  of  the  cru- 
elty, yet  the  final  test  of  its  sufHciency,  as 
a  cause  of  divorce,  must  be  its  actual  or 
reasonably  apprehended  injurious  effect 
upon  the  body  or  health  of  the  complalu- 
Ing  party.  1  Bish.  Mar.  &  Dlv.  (6th  Ed.)  §§ 
732,  7336;  Morris  v.  Morris.  14  Cal.  80; 
Powelson  V.  Powelson,  22  Cal.  3fi2.  This 
Is  the  only  practically  safe  rule.  The 
grave  remedy  of  divorce  is  disproportloned 
to  the  petty  marital  wrongs  and  annoy- 
ances whose  injurious  effect  upon  the  body 
or  health  cannot  be  shown  and  sensibly 
appreciated,  and  is  not  to  be  udministei-ed 
on  the  ground  of  cruelty,  except  in  conser- 
vation of  life  or  health.  Mtiny  of  such 
wrongs  and  annoyances  productive  of 
more  or  less  unhnppinoss  must  be  borne, 
if  they  cannot  he  Justly  remedied  or  avoid- 
ed by  tile  parties  themselves.  The  follow- 
ing passage  from  Lord  Sto well's  opinion 
in  Evans  v.  Evans, 4  Eng.  Ecc.R. 310, deliv- 
ered 100  years  ago,  has  ever  since  been  re- 
garded and  cited  as  sound  law  both  in 
England  and  the  United  States:  "Mere 
austerity  of  temper,  petulance  of  manners, 
rudeness  of  language,  a  want  of  civil  at- 
tention and  accommodation,  even  occa- 
sional sallies  of  passion,  if  they  do  not 
threaten  bodily  harm,  do  not  amount  to 
legal  cruelty.  Theyarehigh  moral  offenses 
in  the  marriage  state,  undoubtedly,  not 
Innocent  surely  in  any  state  of  life,  but 
BtlU  they  are  not  that  cruelty  against 
which  the  law  can  relieve.  Under  such 
misconduct  of  either  of  the  parties — for  it 
may  exist  on  one  side  as  well  as  on  the 
other — the  suffering  party  must  bear  In 
some  degree  the  consequences  of  an  Inju- 
dicious connection ;  must  subdue  by  de- 
cent resistance  or  by  prudent  conciliation, 
and  it  this  cannot  be  done  both  must 
suffer  in  silence.  And  W  it  be  complained 
that  by  this  inactivity  of  the  courts  much 
Injustice  maybe  suffered. and  much  misery 
produced,  the  answer  is  that  courts  of  Jus- 
tice do  not  pretend  to  furnish  cures  for  all 
the  miseries  of  human  life.  They  redress 
or  punish  gross  violations  of  duty,  but 
they  go  no  further.  They  cannot  make 
men  virtuous;  and,  as  the  happiness  of 
the  world  depends  upon  its  virtue,  there 
may  be  much  unhapplness  in  it  which  hu- 
man laws  cannot  undertake  to  remove. 
Still  less  is  It  cruelty  where  It  wounds, 
not  the  natural  feelings,  but  the  acquired 
feelings,  arising  from  particular  rank  and 
situation ;  for  the  court  has  no  scale  of 
sensibilities  by  which  It  can  gauge  the 
qaantuw  of  injury  done  and  felt,  and, 
therefore,  though  the  court  will  not  abso- 
lutely exclude  considerations  of  that  sort 
■where  they  are  stated  merely  as  matter  of 
aggravation,  yet  they  cannot  constitute 
cruelty  where  it  would  not  otherwise  have 
existed."  Speaking  of  this  passage,  and 
of  cruelty  inflicted  by  other  means  than 
physical  violence,  Mr.  Bishop  says,  (sec- 
tion 725:)  "And  though  the  court  may 
not,  as  Lord  Stowell  said,  have  'any 
scale  of  sensibilities  by  which  it  can  gunge 
the  quantum  of  Injury  done  and  felt,'  It 
may  sometimes  perceive  that  it  is  greater 
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than  can  be  practically  endured,  as  well 
when  falling  on  the  mind  as  on  the  body. 
Equally,  whether  of  the  one  sort  or  the 
other,  the  court  must  be  made  nfhrmatlve- 
ly  to  perceive  that  cruelty  exists  in  fact, 
and  is  sufficient  in  degree,  before  It  can 
grant  the  remedy."  Yet  the  practical  Tiew 
ot  the  law  is  that  a  degree  of  cruelty  which 
cannot  be  perceived  to  injure  the  body  or 
the  health  of  the  body  "can  be  practically 
endured,"  and  must  be  endured,  if  there  is 
no  other  remedy  tlian  by  divorce,  because 
no  "scale"  by  which  to  gauge  the  purely 
mental  susceptibilities  and  sufferings  has 
yet  been  invented  or  discovered,  except 
such  as  Indicate  the  degrees  thereof  by 
their  perceptible  effects  upon  the  physical 
organization  of  the  body. 

From  theforcgoingconsiderations  it  fol- 
lows that  the  findings  of  fact  are  not  suf- 
ficient to  sustain  the  judgment.  "  Extreme 
cruelty"  is  not  expressly  found  in  any 
sense;  nor  does  it, in  the  legal  sense  above 
described,  follow  as  a  necessary  inference 
from  the  facts  found.  The  finding  of 
"grievous  mental  suffering"  is,  and  pur- 
ports to  be,  only  an  Inference  or  conclu- 
sion from  the  opprobrious  language  found 
to  have  been  used  by  the  defendant.  In 
the  case  of  Smith  v.  Smith,  62  Cal.  466,  in 
which  the  only  issue  was  as  to  the  fact  of 
extreme  cruelty,  it  appeared  that  the  trial 
court,  after  finding  the  acts  claimed  to 
have  constituted  extreme  cruelty,  conclud- 
ed as  follows:  "Th'it  the  repeated  acts 
of  cruelty,  as  established  by  the  evidence, 
upon  thepartofsaid  defendant  towards  her 
said  husband  and  children  during  the  last 
several  years,  have  Inflicted  upon  the  plain- 
tiff grievous  mental  suffering. "  Held, that 
this  finding  "Is  but  a  conclusion  of  law, 
and  does  not  find  any  fact  In  issue  in  the 
case."  Kow,  whether  this  finding  is  a  con- 
clusion of  law  or  a  conclusion  of  fact,  the 
decision  that  it  is  not  a  finding  of  any  fact 
in  issue  is  correct,  though  the  fact  of  ex- 
treme cruelty  was  in  issue;  because, as  we 
hare  seen,  the  infliction  of  grievous  men- 
tal suffering  is  not  the  equivalent  of  ex- 
treme cruelty  In  a  legal  sense,  nor  is  ex- 
treme cruelty  a  necessary  inference  from 
the  infliction  of  grievous  mental  suffering, 
since  the  latter  may  be  excusable,  and 
even  justifiable,  while  the  former  never  is 
so.  Although  the  evidence  is  conflicting 
as  to  the  finding  that  tbedefendant,  when 
intoxicated,  unjustly,  and  without  suffi- 
cient provocation,  once  called  the  plaintiff 
a  whore,  and  several  times  a  bitch,  and  a 
witch  from  hell,  in  the  presence  of  other 
people,  yet  this  finding  is  justifiable  by  the 
rule  applicable  to  findings  upon  conflicting 
evidence;  but,  qualified  as  it  is  by  the  fur- 
ther findings  that  the  plaintiff  was  not  uni- 
formly kind  to  the  defendant,  that  at  the 
times  when  he  called  her  those  vile  names 
she  was  not  without  fault,  and  that  her 
health  was  not  injured  thereby.  It  does  not 
stand  the  final  test  of  Its  sufficiency,  as  It 
does  not  affirmatively  show  any  actual  or 
reasonably  apprehended  injurious  effect  of 
thelanguage  used  upon  the  body  or  health 
of  the  plaintiff,  and  therefore  it  could  not 
have  been  affirmatively  perceived  by  the 
court  that  the  cruelty  was  suflSclent  in  de- 
gree. Upon  tlie  findings  of  fact,  I  think 
the  Judgment  should  have  been  for  the  de- 
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fendant;  and  as  the  cape  appears  to  bare 
been  thoroughly  tried  as  to  the  facte,  It 
appears  very  Improbable  that  a  new  trial 
would  result  more  favorably  to  the  plaln- 
tlB.    Ford  V.  Chambers,  28  Cal.  IS. 

A  careful  esamlnation  ol  the  evidence 
will  show  that  it  is  barely  sufficient  to 
lustlfy  even  the  insuiHeient  findings,  and 
that  there  are  many  circumstances  tend- 
ing to  qualify  the  facts  found  In  favor  of 
the  defendant,  and  to  mitigate  their  ef- 
fect upon  the  plaintiff's  mind.  Both  par- 
ties had  been  married  before.  The  plain- 
tiff had  three  children  by  her  former  mar- 
riage, aged,  respectively,  seven,  nine,  and 
eleven  years,  but  the  defendant  had  no 
children  by  bis  former  marriage.  The 
plaintlfl  had  about  92,500,  and  defendant 
bad  property  worth  about  f100,000,  at 
the  time  uf  their  marriage.  The  Intem- 
perate habits  of  the  defendant,  such  as 
they  were  after  marriage,  were  known  to 
plaintiff  before  marriage,  and  she  testified 
that  she  once  broke  o0  her  engagement  to 
marry  bim  on  that  account;  and,  as  a 
condition  of  renewing  It,  she  required  hini 
to  sign  a  written  pledge  to  her,  not  that 
be  would  not  drink,  but  only  that  he 
would  not  drink  to  excess,  and  that  his 
hand  trembled  from  the  effect  of  drink  at 
the  time  he  signed  the  pledge.  Soon  aft- 
er the  marriage  plaintiff's  niece,  then  a 
young  unmarried  lady,  came  to  live  with 
them  and  remained  until  she  was  mar- 
ried, on  .Inly  25, 1888,  nearly  three  months 
after  the  commencement  of  this  suit;  for 
It  appears  that  the  plaintiff  continued  to 
reside  In  defendant's  house  up  to  the  time 
of  trial,  as  before,  except  that  he  occupied 
a  separate  room  from  hers.  The  defend- 
ant kept  his  pledge  until  about  two 
months  after  marriage.  The  niece,  Mrs. 
Albcc,  testified  as  to  the  first  time  he  be- 
came Intoxicated  after  marriage,  as  fol- 
lows: "When  I  first  came  down  I  was 
very  much  pleased  with  my  aunt's  choice. 
He  was  appiirently  a  gentleman,  and  act- 
ed the  gentleman  for  quite  a  while,  until 
probably  six  weeks  afterward.  We  came 
home  and  found  him  in  a  state  of  intoxi- 
cation in  the  hall,  and  my  aunt  remon- 
strated with  him  after  he  got  into  the 
room,  and  he  became  very  angry  and 
swore  a  great  deal.  •  ♦  •  She  renion- 
Btratod  with  him,  and  said  to  him:  'Do 
you  remember  the  promise  you  ^nade  to 
me?'  He  said :  *  My  promise  outside  of  a 
buRlnoHH  transaction  docs  not  amount  to 
anything. '"  As  to  how  often  after  this 
first  Kcpne  be  became  Intoxicated,  or  called 
her  vile  names,  the  evldonce  is  Indefinite. 
The  plaintiff  testified  that  it  may  have 
been  two  or  three  times  a  month,  but 
probably  off  ener.  She  could  not  tell  how 
often,  but  that  the  first  time  he  called  her 
a  whore  or  bitch  was  during  the  hoH- 
days,  when  he  came  home  intoxicated  late 
at  niaht,  upon  which  occasion  tfce  princi- 
pal quarrel  seems  to  have  occurred,  ond 
as  to  which  the  plaintiff  In  pnrt  testified 
as  follows:  "I  would  not  let  him  hi  the 
room  at  night.  •  •  •  That  was  the 
first  occashm  that  happened,  and  he  was 
going  to  kick  In  the  door.  •  ♦  •  l  never 
have  seen  him  quiteso  mad  asthat  before. 
Then  I  was  nervous.  I  did  not  know.  I 
was  all  alone  in  the  house.    My  little  girl 


was  In  the  room  with  me.  My  niece  waa 
at  the  theater  with  Mr.  Albee.  My  little 
girl  heard  a  noise  in  the  house,  and  asked 
me  if  she  could  come  in  my  room.  I  told 
her  sbe  could  come  until  Mr.  Waldron 
came.    I  says :  '  If  he  comes  home  sober. 

f'ou  will  have  to  go  to  your  own  room, 
f  becomes  home  drunk,  you  can  stay.' 
•  •  •  We  heard  something  in  the  hall, 
as  if  somebody  tell.  He  came  to  iriy  door, 
and  demanded  to  come  in.  I  told  him  ha 
could  not  come  in.  •  •  •  He  said  ho 
wanted  some  quilts.  I  said  I  had  no 
quilts  only  what  was  on  my  bed.  I  told 
bim  If  he  bad  come  home  sober  he  could 
have  come  in.  He  says, '  Open  this  door,' 
and  went  on  damning  and  cnrslng  and 
swearing,  and  I  thought  I  would  scare 
him,  and  call  a  policeman.  I  raised  the 
window.  There  was  no  policeman  around 
there.  When  I  called  the  policeman  he 
saj'S,  'You  damn  bitch,  you  damn  whore, 
you  damn  trump,'  or  something  like 
trump.  I  says:  '  I  will  not  stand  that  in 
the  World.'  I  was  paralyjsed.  1  never 
thought  Mr.  Waldron  would  call  me  any 
such  names  as  that.  When  he  called  me 
these  names  first  It  almost  paralyzed  me. 
Then  the  colored  girl  beard  him  dowu 
stairs,  aud  she  came  up,  and  tried  to  get 
him  down  stairs.  He  went  down  and  sat 
In  the  parlor  by  the  fire.  ♦  *  •  It  was 
about  the  holidays,  either  the  Inst  part 
of  December  or  a  little  after  New  Year's. 
I  cannot  exactly  tell  when  the  next  time 
was.  Of  course  I  did  not  feel  very  kindly 
toward  him  after  he  called  me  those 
names,  und  when  I  got  him  sober  I  gave 
him  a  piece  of  my  mind  about  it.  He  was 
sitting  at  the  head  of  the  table,  and  I  says 
to  him:  'You  have  called  me  the  verj- 
worst  kind  of  names  the  other  night,  and 
remember  I  will  never  stand  that.'  I  sa.vs: 
'  I  have  not  done  anything  to  deserve  any 
snch  names  as  that,  and  you  can't  do 
that.'  Isays:  '  Probably  you  are  calling 
me  after  the  women  that  you  have  been 
used  to  associate  with  all  your  life.  It 
comes  natural ;  but  remember  you  cannot 
call  me  any  snch  names  as  that.'  He 
spoke  of  his  property  at  Washington  Gar- 
dens, and  says:  'Look  at  the  wealth 
ahead  of  you.'  Isays:  'The wealth  ahead 
of  me  don't  license  yon  to  call  me  any 
such  names.'  Ho  says:  *If  you  leave  me 
you  will  go  to  the  poor-house.'  It  was  no 
use  for  me  to  talk  to  him  at  all  about  It. 
Ho  behaved  himself  for  a  little  while. 
About  a  week  or  so  he  behaved  himself; 
kind  of  stayed  sober;  did  not  drink  much. 
Ho  kind  of  thoqghtl  would  dosoniethinir, 
I  guess.  Then  1  gnesa  he  thought  I  would 
not.  I  don't  know  what  It  was.  In  the 
hall  upstairs,  anyhow,  he  says:  'You  arc 
a  damn  whore,  anyhow.'  Just  then  I 
leaned  over  the  banister,  and  saw  my 
niece  on  the  stairs,  nnd  I  saya:  'Jennie, 
did  you  hear  what  he  called  me?'  She 
says, 'Yes,  I  did."  Hesays:  'Oh,  well,  1  will 
take  it  back.'  •  •  •  When  bethought 
she  heard  him,  he  saysr  'I  will  take  It 
back.'  Isays:  'You  betteT  take  it  back.'" 
It  appears  that  there  was  no  spare  bed  in 
the  bouse  at  the  time  she  barred  him  out 
ot  her  room,  their  spare  bed-room  not  be- 
ing fully  furnished  at  that  time.  On  cross- 
examination    plaintiff  said:    "The  time 
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there  was  a  foes  about  the  quilts  was  the 
first  time  he  called  me  names.  •  •  • 
When  I  told  blm  he  could  not  come  in  be 
says:  'T  wantsoiueQuilts.'  Isays:  'Ihave 
none  In  here  only  what  Is  on  my  bed,  and 
U  you  had  come  home  sober,  sir,  you  could 
come  in,  and  hare  quilts  where  you  be- 
long.' "  BeiuK  asked  by  her  counsel  if  she 
ever  did  anything  to  provoke  him  or  seek 
quarrels  with  him,  she  answered:  "He 
-would  come  home  drunk,  you  know.  I 
would  say : '  Now,  Dave  Waldron,  no  w  you 
are  drunk  aKain.'  I  would  go  on,  and  I 
said :  '  Now  you  know  very  well  tbeprom- 
ise  you  made  me,  and  the  condition  upon 
which  I  married  you,  and  you  have  broken 
that  promise,  and  you  know  you  took  an 
oath  to  me,  and  you  kept  sober  before  you 
married  me  for  months.'  •  *  •  If  he 
-would  come  home  drunk,  and  fall  in  the 
door- way,  and  lay  in  the  ball,  so  we  could 
not  get  him  up,  when  my  niece  invited  com- 
pany, we  had  to  send  over  to  Mansfield  to 
take  him  off  ol  the  floor.  He  has  fallen  in 
the  front  door  so  the  whole  house  shook. 
When  he  would  come  home  so,  I  was  a  lit- 
tle bit  provoked,  yon  know.  Then  I 
would  think  it  was  my  time  to  talk  to 
him,  and  tell  him  what  he  was  doing. 
He  could  not  en]oy  bis  money,  and  when 
he  would  get  to  drinking  he  would  kill 
himself.  I  would  tell  him  about  his  soul, 
and  the  hereafter.  Then  he  would  an- 
Hwer  me  in  the  most  terrible  blasphemous 
remarks  when  I  would  begin  anything 
about  religious  subjects.  *  *  *  At  one 
time  I  don't  know  as  be  bad  much  liquor. 

*  *  *  I  made  the  most  solemn  appeal 
to  him  in  the  dining  room.  When  I  got 
through  be  knew  1  was  right.    »    »    • 

■  When  i  made  this  eloquent  appeal  to  him, 
he  picked  up  his  head,  and  said :  '  You  are 

a  d fool.'    My  appeal  was  all  right, 

but  it  was   foolish    to  apply  it  to  him. 

•  *  ♦  All  I  would  do  I  would  talk  to 
bini,  you  know,  and  sometimes  I  would 
scold  him.  •  »  •  Isays:  'Didn't  your 
first  wife  ever  scold  you  about  your  ac- 
tions generally,  and  try  to  make  you  do 
what  was  right'?  Didn't  she  scold  like 
I  do ?'  He  said :  '  She  scolded  louder  and 
faster  than  you  do, but  she  did  not  spread 
it  ou  quite  su  thick,'  meaning  it  was  not 
to  the  point,  as  mine  was."  Mrs.  Albee, 
the  niece,  testified :  "  I  think  it  was  after 
Cbristmas  that  his  language  and  conduct 
was  most  vile, — well,  almost  up  to  the 
time,  and  after, she  applied  for  a  divorce." 
So  it  seems  that  the  plaintiff  and  her  niece 
remained  in  the  house  with  him,  and  that 
the  quarreling  was  kept  up  after  the  suit 
for  divorce  bad  been  commenced ;  tbe 
niece  reuiniuing  until  she  was  married, 
nearly  three  months  attor  tne  suit  was 
commenced.  Being  asked  bow  often  she 
heard  bim  call  plaintiff  vile  names  Itefore 
the  divorce  suit  was  commenced,  Mrs.  Al- 
bee answered :  "  I  never  heard  him  call  her 
out  of  her  name  except  this  once.  I  heard 
him  call  her  a  whore  but  once.  I  never 
heard  him  call  her  a  bltrh.  •  •  •  i  re- 
monstrated  with  bim.  I  was  very  indig- 
nant, and  I  spoke  to  him  about  his  con- 
duct." 

Plaintiff  admitted  thnt  the  defendant 
was  an  honest  man  In  all  bis  business 
transactions,  and  that  he  liberally  sup- 


plied her  and  her  cbUdren  and  niece.    She 

complained  of  no  unkindness  when  he  was 
sober,  and  feared  no  physical  violence  froih 
bim  when  he  was  drunk.  In  their  quar- 
rels she  appears  to  have  been  more  than 
his  match,  though  she  could  not  descend 
to  answer  his  profanity  and  obscenity  iu 
kind.  While  drunkenness  was  no  excuse 
for  calling  her  vile  names  under  any  cir- 
cumstances, yet  the  injurious  effect  there- 
of upon  her  mind  should  not  have  been, 
and  probably  was  not,  so  bad  as  if  he  had 
deliberately  called  her  by  those  names 
when  he  was  sober.    No  mental  suffering 

Produced  by  his  drunkenness  merely  can 
e  considered,  because  not  complained  of. 
Haskell  v.  Haskell,  54  Cal.  262.  The  men- 
tal suffering  caused  by  his  words  alone 
can  be  considered  In  this  case. 

The  finding  that  defendant  called  the 
plaintiff  a  whore  and  a  bitch  in  thepresence 
and  hearing  of  other  people  should  be 
qualified  by  the  admitted  facts  that  none 
but  the  niece  and  hercallerand  tbecolored 
servantheard  him  call  heroutof  hername; 
and  that  he  was  not  aware  that  eveu  they 
heard  what  he  said,  or  that  the  caller  up- 
on the  niece  was  in  the  house  at  the  time. 
This  seems  material,  as  tending  both  to 
modify  the  otlierwise  apparent  motive  of 
the  defendant,  and  to  mitigate  the  allege<1 
painful  effect  upon  the  mind  of  the  plain- 
tiff ;  as  without  this  quallHcatiun  it  would 
appear  that  the  defendant  intended  to  de- 
fame the  plaintiff  In  public  estimation, 
which  would  Indicate  a  worse  motive  on 
his  part,  and  produce  a  more  painful  effect 
upon  her  mind,  than  would  the  mere  inten- 
tion privately  to  annoy  her,  or  to  revenge 
himself  for  the  fancied  wrongs  of  having 
been  barred  out  of  her  room  and  threat- 
ened with  the  police.  While  the  defama- 
tory, obscene,  and  profane  language  of  the 
defendant  was  wholly  uniustlUed,  inexcus- 
able and  unmanly,  it  may  be  said  that  the 
conduct  of  the  plaintiff  was  at  least  un- 
kind and  censorious,  and  tended  to  pro- 
voke anger  and  harsh  language  on  the 
part  of  the  defendant.  It  probably  re- 
sulted from  her  ill  temper,  bad  judgment, 
and  a  mistaken  view  of  the  duty  of  a  wife 
under  the  circumstances.  She  probably 
deemed  It  her  duty,  by  means  of  censure, 
reproach,  and  scolding,  to  make  her  hus- 
band "do  what  was  right,"  and  it  seems 
that  she  faithfully.  In  season  and  out  of 
season,  applied  such  means.  In  this  I 
think  she  was  mistaken.  Intemperate 
husbands  are  seldom.  If  ever,  reformed  by 
such  treatment,  whereas  uniform  kindness 
may  often  prove  effectual,  and  never  harm- 
ful; but  should  kindness  fail,  and  the  in- 
temperance of  the  husband  become  habit- 
ual, the  wife  will  be  entitled  to  a  divorce 
on  that  ground  alone.  I  think  the  judg- 
ment should  be  reversed,  and  the  court  be- 
low directed  to  render  judgment  tor  the 
defendant  on  the  findings,  without  costs, 
and  that  the  appellant  pay  his  .  own  costs 
of  the  appeal. 

We  concur:  Bji:LCHER,  C.  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  court  below  directed  to 
render  judgment  for  the  defendant  on  the 
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flndinKS,  without  costs,  and  that  the  ap- 
pellant pay  his  own  costs  of  the  appeal. 

I  dissent:  Paterbon,  J. 

McFarland,  J.,  (dlssenHntf.)  I  dissent. 
It  is  possible  that  the  judgment  in  this 
case  might  be  reversed  for  want  of  auffl- 
cient  proof  of  facts,  but  I  dissent  in  toto 
from  the  views  expressed  in  the  opinion 
adopted  by  the  majority  of  the  court  on 
the  subject  of  e.\treme  cruelty.  The  opin- 
ion goes  back  to  the  old  eases  of  Morris  v. 
Morris,  14  Cul.80,  and  Powelson  v.  Powel- 
son  22  Cal.  3B2,  and  adopts  their  doctrine 
that  no  conduct  of  a  husband  towards  a 
wife  constitutes  extreme  cruelty  unless  it 
injures  bodily  health  or  endangers  phys- 
iciil  safety.  It  treats  a  woman  as  having 
only  a  bodily  structure  and  physical  or- 
gans like  one  of  the  lower  animals,  and 
utterly  ignores  her  mental,  moral,  and 
emotional  nature.  Those  cases,  following 
musty  decisions  in  the  past,  when  women 
had  few  civil  immunities  which  man  was 
bound  to  respect,  were  determined  before 
the  present  statutory  law  of  California 
upon  the  subject,  and  at  a  time  when  hu- 
man rights,  as  human  rights,  were  but 
dimly  recognized,  even  in  these  tree  United 
States,  and  when  extreme,  and  in  some 
cases  wholesale,  violation  of  personal  lib- 
erty was  common  against  all  except  one 
class,  viz.,  white  male  citizens.  The 
theory  of  those  cases  is  that  a  husband 
may  heap  all  sorts  of  wrongs  upon  a  wife 
short  of  beating  or  threats  of  personal 
violence;  that  bis  conduct  towards  her 
may  be  a  coutinuous  series  of  acts  of  in- 
sult and  contumely ;  that  he  may  contin- 
uously call  her  vile  names,  and  unjustly 
and  falsely  charge  her  in  the  presence  of 
others  with  indecent  acts  and  base  prac- 
tices, so  that  she  Is  ashamed  to  look  her 
neighbors  in  the  face,  and  unable  to  find 
aught  in  life  but  misery, — so  that  the  com- 
mon voice  of  mankind  would  call  him 
cruel  beyond  all  patience;  and  yet,  as  long 
as  her  physical  constitution  ran  bear  up 
under  the  strain,  she  can  get  no  redress. 
She  must  be  a  wi-eck  before  she  can  be  res- 
cued. This  doctrine  makes  legal  cruelty 
depend,  not  on  the  misconduct  of  the  hus- 
band, but  on  the  endurance  of  the  wife; 
not  on  the  guilt  of  the  wrong-doer,  but  on 
the  viti«lity  of  the  victim.  The  anguish  of 
the  mind  must  have  eaten  through  the 
flesh,  and  exhibited  Itself  in  bodily  disease, 
before  there  can  be  any  legal  evidence  of 
cruelty.  But  some  women,  like  some 
men,  have  Inherited  from  sturdy  ancestors 
physical  constitutions  so  robust,  with 
bone  and  blood,  and  muscle  and  nerve, 
and  heart  and  lungs  so  charged  with  vi- 
tality that  the  woes  of  a  Lear  would  not 
wear  out  the  machinery  or  obstruct  the 
currents  of  healthy  physical  life.  Must 
such  a  woman  suffer  on  forever,  and  only 
the  weak,  who  faint  at  a  gentle  reproach, 
be  relieved?  There  is  not,  in  my  opinion, 
any  necessity  whatever  to  follow  Morris 
V.  Morris  and  Powelson  v.  Powelson  as 
authorities;  for  since  they  were  decided 
the  statute  law  has  been  changed,  and 
changed,  I  think,  for  the  express  purpose 
of  obliterating  those  decisions.    At  that 


time  the  statute  merely  made  "extreme 
cruelty  in  either  party"  a  cause  of  di- 
vorce, without  any  attempt  to  define  or 
describe  It.  Hit.  Gen.  Laws,  par.  2416. 
But  the  Code  has  added  the  following: 
"  Extreme  cruelty  is  the  luflictlon  of  griev- 
ous bodily  injury  or  grievous  mental  suf- 
fering upon  the  other  by  one  party  to  the 
marriage. "  Civil  Code,  §  94.  Here  "bodily 
injury"  and  "mental  suffering"  ai-e  men- 
tioned as  two  entirely  distinct  things,  und 
each  by  itself  as  constituting  extreme 
cruelty.  If  the  legislature  had  merely 
meant  bodily  Injury  caused  by  mental  suf- 
fering, there  would  have  been  no  occasion 
for  the  legislation  at  all,  because  that  wau 
Included  clearly  in  the  decisions  In  the 
Morris  and  Powelson  cases.  It  is  entirely 
evident,  therefore,  to  my  mind,  that  both 
in  a  philologic  and  historical  view  the  lan- 
guage of  section  9i  means  that  the  inflic- 
tion of  grievous  mental  anguish  alone  con- 
stitutes legal  cruelty.  It  is  said  that  the 
definition  of  extreme  cruelty  in  section  94 
is  defective.  Of  course  there  cannot  be  a 
perfect  deflnition  of  such  a  thing.  The 
qualities  of  human  nctionscannot  bedesig- 
nate<l  by  accurate  lines, as  fields  can  be  by 
fences.  Can  grievous  bodily  injury  be  ac- 
curately defined  ?  It  Is  said  that  the  in- 
fliction of  grievous  sufferlngdoesnotlmplj' 
wrongor  injustice.  But  section  94  is  dealing 
with  extremecruelty,  and  uses  that  phrase. 
Anddoesnof'extremecruelty"  Itself  imply 
wrong  and  injustice?  And  while  extreme 
cruelty  of  either  kind  cannot,  in  the  very 
nature  of  things,  be  accurately  defined, 
thei-e  is  often  misconduct  so  far  outside  of 
and  beyond  that  produced  by  the  ordinary 
weaknesses  and  passions  of  men  that  the 
commonjudgment  ofmanklnd  pronounces 
it  extremely  cruel.  Every  case  where  a 
divorce  is  sought  on  this  ground  must  de- 
pend upon  its  own  particular  facts;  and 
a  correct  decision  must  depend,  as  most 
cases  depend,  upon  tiie  sound  sense  and 
judgment  of  Juries  and  courts.  Some  di- 
vorces ai-e  no  doubt  obtained  upon  insuffi- 
cient proof;  but  It  must  be  remembere<l 
that  one  I'eason  why  more  divorces  are 
granted  than  formerly  is  because  formerly 
wives  had  no  remedy  for  many  outrageous 
wrongs. 

as  Cal.  100 

People  v.  Lee  Fook.    (No.  20,604.) 
(Supreme  Court  of  California.    Aug.  4,  1890.) 

CmUINA^L  Law— INSANITT  OF  ACCrSBD— QCESTIOX 

FOB  JcBT— Instruction. 

1.  Pen.  Code  Cal.  i  1888,  provides  that  "when 
an  action  is  called  for  trial,  or  when  the  defendant 
is  brought  up  for  judgment  on  a  conviction,  if  a 
doubt  arise  as  to  the  sanity  of  the  defendant,  the 
court  must  order  the  question  as  to  Ills  sanity  to 
be  submitted  to  a  jury. "  The  court  allowed  evi- 
dence, on  the  trial  of  defendant,  as  to  his  sanity 
after  and  before  the  time  of  the  alleged  olTense, 
but  refused  to  instruct  that  if  the  jury  believed 
defendant  insane  at  the  time  of  the  trial  they 
should  acquit  him.  Held,  that  it  could  not  be 
said  that  the  court  had  doubt  as  to  the  defendant's 
then  sanity  necessitating  his  ordering  the  sub- 
mission of  the  question  to  the  jury. 

2.  The  fact  that  the  jailer  having  charge  of 
defendant  testifies  that  he  has  observed  defend- 
ant during  his  imprisonment,  and  believes  him  to 
be  insane,  is  not  auiflcieut  to  create  such  a  doubt 
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as  to  require  the  oouit  to  order  the  qnestion  «t 
defendant's  sanity  to  be  submitted  to  the  Jury. 
PETERSON,  J.,  dissenting. 

Commissioners' decision.  Inbank.  Ap- 
peal from  superior  court,  Lob  Angeles 
county;  Li'cien  Shaw,  .Judge. 

Hufrh  J.  and  William  Crawford,  tor  ap- 
pellant. Atty.  Gen.  Geo.  A.  Johnson,  tot 
the  People. 

FooTE,  C.  The  defendant  was  convict- 
ed of  assault  with  a  deadly  weapon,  upon 
an  Informatiou  charging  the  crime  of  as- 
sault with  intent  to  murder.  The  claim 
made  for  a  reversal  of  the  judgment  ren- 
dered In  the  preiDises,  and  from  an  order 
denyinsf  anew  trial,  is  that  the  court  erred 
in  not  submitting  the  qnestion  of  the  san- 
ity of  the  defendant  to  a  Jury,  under  the 
provisions  of  section  1368  of  the  Penal 
Code,  and  that  it  should  have  given,  in- 
stead of  refusing,  an  instruction  asked 
for  on  behalf  of  the  defendant.  The  sec- 
tion of  the  Penal  Code  with  which  it  Is  al- 
leged the  trial  court  failed  to  comply  is: 
"When  an  action  is  culled  for  trial, 
or  at  any  time  during  the  trial,  or  when 
the  defendant  is  brought  up  for  Judg- 
ment on  a  conviction,  if  a  doubt  arise  as 
to  the  sanity  of  the  defendant,  the  court 
must  order  the  question  as  to  his  sanity 
to  be  submitted  to  a  jury.  •  *  *"  In 
the  present  case  the  court,  upon  the  trial 
of  the  defendant,  allowed  evidence  as  to 
his  sanity  after  and  before  the  commisHion 
of  the  offense  charged,  but  would  not  give 
an  instruction  to  the  jnry  to  the  effect 
that  if  they  believed  the  defendant  insane 
at  the  time  of  trial  they  should  acquit 
him.  It  was  proper  for  the  court  to  al- 
low such  testimony  to  go  to  the  jury  on 
the  trial,  with  a  view  to  enable  them  to 
determine  whetlier  the  defendant  was  in- 
sane at  the  time  of  the  trial.  People  v. 
Farrell,  31  Cal.  576.  But  It  does  not  fol- 
low, because  of  this,  that  the  court  must 
have  had  a  doubt  of  the  defendant's  then 
sanity;  for,  as  we  have  seen,  it  refused  to 
j^ive  an  instruction  that  the  defendant 
must  be  acquitted  If  he  wtM  then  insane. 
Judge  Temple,  in  the  case  of  People  v. 
Ah  Ying.  42  Cal.  21,  says:  "The  fact  that 
evidence  upon  the  subject  was  allowed  to 
go  to  the  jury,  and  that  they  were  In- 
structed to  find  a  verdict  that  the  defend- 
ant was  then  insane,  if  thoy  were  satiBfied 
from  the  evidence  that  lie  was  so,  implies 
a  doubt  on  the  part  of  the  court  as  to  his 
sanity."  There  the  learned  judge  found 
two  circumstances,  which  together  im- 
plied a  doubt  by  thecourt.  In  the  present 
case  the  most  important  and  persuasive 
circumstance  showing  doubt  in  the  former 
case  is  absent;  that  is,  the  gran  ting  of  the 
instruction  to  the  jury.  In  the  present 
case  the  court  evidently  had  no  doubt 
that  the  defendant  was  sane,  and  there  be- 
ing no  request  made  by  him  to  have  the 
question  of  insanit.v  submitted,  as  the  sec- 
tion supra  requires,  as  a  separate  and  dis- 
tinct issue  from  that  of  the  defendant's 
guilt  or  Innocence  of  the  offense  charged, 
It  did  its  duty  by  allowing  the  evidence  to 
go  to  the  jury,  as  bearing  upon  the  ques- 
tion of  the  sanity  of  the  defendant  at  the 
time  of  the  commission  of  the  offense. 
Therefore,  the  case  In  42  Cal.  is  not  in 


point  here,  as  showing  conclusively  that 
the  court  must  have  bad  doubt  as  to  the 
defendant's  then  sanity. 

The  evidence  in  the  transcript  is  not  of 
a  kind  from  which  we  can  say  that  the 
trial  court  either  ignorantly  or  capricious- 
ly disregarded  its  foi-ce  and  effect,  in  not 
entertaining  therefrom  doubt  as  to  the 
defendant's  sanity.  It  Is  clear  that  no 
such  doubt  existed  in  the  mind  of  the  trial 
court,  and  we  cannot  say  that  it  was  its 
duty  to  have  entertained  such  doubt  from 
that  evidence.  The  instruction  refused 
is :  "  You  are  also  instructed  that  if  you 
believe  from  the  evidence  that  the  defend- 
ant is  now  insane  you  Bhall  tlud  him  not 
guilty  because  of  insanity."  "There  was 
no  plea  of  insanity  required. "  People  v. 
Ah  Ying,  supra. 

The  proof  upon  the  matter  of  insanity 
was  not  admitted  under  any  such  issue  as 
present  insanity,  aa  we  have  seen.  No 
such  issue  was  before  the  jury,  and  no 
such  instruction  was  proper.  We  perceive 
no  pi-ejudicial  error  in  the  record,  and  ad- 
vise that  the  judgment  and  order  be 
affirmed. 

We  concur:    Belceer,  C.  C;  Vanclief, 


Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

Paterson.  J.,  (dissenting.)  I  think  it 
was  the  duty  of  the  court,  when  the  depu- 
ty-sheriff testified  he  believed  the  defend- 
ant to  be  insane,  to  suspend  the  trial,  and 
order  the  question  of  his  sanity  to  be  sub- 
mitted to  a  jury.  The  deputy  testifled 
that  he  was  the  ]a41er,  and  had  observed 
the  aptions  and  language  of  the  defendant 
during  the  time  of  his  Imprisonment  in  the 
county  jail,  and  believed  him  to  be  insane. 
This  was  sutflclent  to  create  the  doubt 
provided  for  by  the  provisions  of  section 
1368.  I  do  not  mean  to  say  that  in  every 
case  where  a  witness  testifies  that  he  be- 
lieves the  defendant  to  be  insane  the  court 
must  order  the  question  of  his  insanity  to 
be  submitted  to  a  jury.  The  defendant  in 
nearly  every  case  might  be  ableto  procure 
a  witness  who  would  testify  to  his  insani- 
ty. Each  case  must  depend  upon  its  own 
peculiar  circumstances.  Here  an  officer 
of  the  state,— the  defendant's  keeper, — 
without  any  Intei-est  whatever  in  the  re- 
sult of  the  prosecution,  and  having  had 
opportunity  for  two  months  to  converse 
with  and  observe  the  actions  of  the  de- 
fendant, testified  that  he  believed  the  de- 
fendant to  be  Insane.  There  was  other 
evidence,  uncontradicted,  which  tended 
to  show  that  the  defendant  was  insane 
prior  to  the  time  of  the  assault,  and  that 
the  act  of  the  defendant  was  that  of  a 
madman  without  provocation  or  motive. 
As  was  said  by  Judge  Temple  In  People  v. 
Ah  Ying,  "common  humanity  requires 
thut  one  should  not  be  tried  for  his  lite 
while  insane,  and  counsel  for  the  defend- 
ant cannot  waive  such  inquiry  when  the 
doubt  exists."  It  was  the  duty  of  the 
court,  of  its  own  motion,  to  suspend  the 
trial  or  further  proceedings  in  the  case,  at 
whatever  stage  the  doubt  arose,  until  thf 
question  of  sanity  was  determined. 
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ARZA0A  T.  VlI.T<AtBA.     (NO.  13,471.) 

(Supreme  Cmut  of  CcMfomUi.  Aiig.  4,  1890.) 
EXBMPI.ABT  Damages. 
1.  Civil  Code  Cal.  i  8294,  provides  that  "la 
an  action  for  the  breach  of  an  obligation  not 
arising  from  contract,  where  the  defendant  has 
been  guilty  of  oppression,  fraud,  or  malioe,  actual 
or  presumed,  the  jnry,  in  addition  to  the  actual 
damages,  may  give  punitive  damages. "  Flalntifl 
lived  with  defendant,  her  father,  who  was  angry 
with  her  because  she  wonM  not  contest  her  moth- 
er's will.  While  she  with  her  little  child  was  in 
town  for  medicine,  defendant  locked  them  out, 
and  they  were  obliged  to  sleep  in  an  outhouse, 
which  had  been  used  for  a  granary,  but  which 
had  a  bed.  Plaintiff  was  very  Rick  at  the  time, 
and  unable  to  work.  The  next  day  defendant  re- 
fused to  give  her  clothes  and  furniture  to  her. 
Held,  that  plaintiff  was  entitled  to  exemplary 
damages,  besides  a  judgment  for  the  property. 

3.  The  fact  that  plaintiff  obtained  possession 
of  the  property  pending  the  proceedings  does  not 
affect  the  question  of  exemplary  damages. 

is.  Exemplary  damages  maybe  awarded  In  an 
action  for  the  conversion  of  personal  property  as 
well  as  in  an  action  for  the  recovery  of  the  prop- 
arty  itself. 

4.  CivU  Code  Cal.  i  8386,  provides  that  "the 
detriment  caused  bjr  the  wrongful  conversion  of 
personal  property  is  presumed  to  be  •  *  • 
(2)  a  fair  compensation  for  the  time  and  money 
properly  expended  in  pursuit  of  the  property. " 
Held,  that  expenses  of  pursuit  could  be  recovered 
as  well  in  an  action  to  recover  the  property  as  in 
an  action  for  conversion  merely. 

ComiDlsHtoners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Santa  Barbara 
county ;  B.  T.  Williams,  JudRO. 

W.  C.  Stratton,  for  appellant.  Feruald, 
Cope  &  Boyce,  for  respondent. 

Uatnb,  C.  This  was  an  action  for  the 
i<ecovery  of  personal  property  and  dam- 
ages. The  plaintiff  obtained  Judgment  for 
the  possedBion  of  the  property  or  its  value 
In  the  sum  ot  f 850,  and  (or  the  sum  ol  fSStt 
damases. 

1.  The  defendant  con  tends  that  there  is  no 
evidence  that  jaatifies  the  award  of  dam- 
ans. And  It  Is  quite  true  that  there  iu  no 
evidence  ol  actual  damage  (the  property 
itself  having  been  returned)  beyond  a 
small  sum  expended  In  pursuit  of  the  prop- 
erty. But  '■  in  any  action  lor  the  breach 
ol  an  obligation  not  arising  from  con- 
tract, where  the  detendant  has  been  guilty 
ol  oppression,  Iraud,  or  malice,  actual  or 
presumed,  the  Jury,  in  addition  to  the  act- 
ual damiiges,  may  give  damages  lor  the 
sake  ol  example,  and  by  way  ol  punlsli- 
ing  the  defendant."  Civil  Code,  §  3294. 
And  we  think  that  the  circumstances  ol 
the  case  justified  the  award  which  the 
jury  made.  The  plaintiH  was  the  daugh- 
ter of  the  defendant,  and  lived  in  his  house 
with  her  two  children,  one  ol  whom  was 
about  lour  years  old,  and  the  other  a 
baby.  The  property  consisted  principally 
ol  her  clothes  and  furniture.  There  is  evi- 
dence tending  to  show  that  about  10  days 
alter  her  mother's  death  the  defendant  be- 
came angry  with  the  plaintiff  because  she 
refused  to  try  to  have  her  mother's  will 
set  aside;  that  on  January  3,  1^9,  she 
went  to  a  neighboring  town  to  get  some 
medicine,  and  on  her  return  found  tliat 
defendant  had  put  new  locks  on  the 
doors,  so  that  she  could  not  get  in.  Slie 
sa}'B'  "I  slept  in  an  outhouse  the  night  of 
January.  30.    It  is  an  unfinlBlied  houHe ;  a, 


little  farm-honae';  an  old  bouse  that  they 
use  to  keep  grain  in. "  It  appears  that 
this  house  was  not  unoccupied,  and  that 
she  did  not  have  to  sleep  on  the  floor,  but 
bad  a  bed.  But  she  "  was  very  sick  at  the 
time  and  not  able  to  work."  And  one  ot 
the  neighbors  to  whom  she  applied  says: 
"  I  sa  w  her  the  next  morning.  The  child 
was  with  her.  The  child  was  running  at 
the  nose  and  eyes,  and  he  seemed  to  be  all 
drawn  ap,  like  he  was  starved  during  the 
night.  She  looked  miserable,  and  said  she 
didn't  sleep  at  all."  The  next  day  she 
asked  her  father  lor  her  things,  but  he  re- 
fused to  give  them  to  her,  and  retained 
them  until  they  were  taken  Irum  him  un- 
der the  process  ol  the  court.  There  is  evi- 
dence tending  to  contradict  some  ol  the 
loregoing;  but  wherever  there  is  a  conflict 
it  must  be  presumed  that  the  evidence 
tending  to  support  the  judgment  is  true. 
And  assuming  that  it  is  true,  we  think 
that  there  was  such  oppression  on  the 
part  ol  the  delendant  as  Justified  the 
award  ol  the  Jury.  It  makes  no  difference 
with  respect  to  the  exemplary  damages 
that,  pending  the  proceedings,  the  plain- 
till  obtained  possession  ol  the  property 
under  the  process  ol  the  court.  That 
could  affect  only  the  judgment  lor  the 
value  of  the  property.  It  does  not  affect 
the  exemplai-y  damages.  Section  626  ol 
the  Code  ol  Civil  Procedure  does  not  es- 
tablish a  different  rule. 

2.  The  delendant  contends  that  the 
court  erred  in  instmcting  the  Jury  that 
the  action  was  lor  the  conversion  ot  per- 
sonal property,  and  that  in  such  an  ac- 
tion they  could  give  exemplary  damages 
11  thoy  believed  that  there  was  malice,  etc. 
The  argument  is  that  this  was  not  an 
action  for  the  conversion  ot  personal 
property,  but  was  for  the  recovery  ol  the 
property  itself.  But  whatever  may  be  the 
distinction  between  the  two  actions  It  is 
not  important  here,  for  the  provision 
ol  the  Civil  Code  above  quoted  does  not 
confine  the  recovery  of  exemplary  dam- 
ages to  actions  for  the  conversion  of  the 
property.  It  says,  "in  an  action  tor  the 
breach  ot  an  obligation  not  arising  from 
contract,"  which  is  certainly  broad 
enough  to  include  both  the  actions  above 
referred  to.  The  court,  therefore,  was 
right  in  telling  the  jury  that  If  they  be- 
lieved that  there  was  malice,  etc.,  they 
conld  give  exemplary  damages.  And  if  it 
cnllcd  the  action  by  a  wrong  name  the 
mistakp  wan  Immaterial. 

3.  It  is  urged  that  under  the  cases  ot 
Kelly  V.  McKibben,  64  Cal.  195,  and  Red- 
Ingto  .  V.  Nunan,  60  Cal.  632,  the  plaintiff 
cannot  recover  what  she  expended  In  pur- 
suit of  the  property.  These  cases  seem  to 
lay  down  the  rule  that  expensesin  pursuit 
of  the  property  can  bf  recovered  only  in 
actions  "  for  "  the  conversion,  and  not  in 
actions  to  recover  the  property  itself.  Un- 
doubtedly the  property  itself  Is  a  different 
thing  from  damages  for  its  conversion. 
The  pleader  may  unquestionably  omit  one 
of  them.  He  may  not  allege  any  daraa-  .■» 
from  the  conversion,  and  If  not  he  cannot 
recover  any.  In  that  sense  It  is  true  that 
In  an  action  to  recover  the  property  Itself, 
i.  e.,  the  property  only,  tlie  plaintiff  can- 
not recover  damagiSB  tor  the  conversion. 
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But  It  1b  perfectly  clear  that  the  party  may 
bave  sastalned  damages  from  tbe  conver- 
Blon  outside  of  tbe  loss  of  tbe  value  ol  the 
property  Itself.  The  Code  expressly  pro- 
vides that  "  the  detriment  cuused  by  the 
wrongful  conversion  of  personal  property 
is  presumed  to  be  »  •  •  (2)  a  fair 
compensation  for  tbe  time  and  money 
properly  expended  in  pursuit  of  tbe  prop- 
erty. "  Ovll  Code,  §  3386.  If,  therefore,  he 
has  made  such  expenditures,  be  Is  entitled 
to  recover  them  asdamagesfor  the  wrong- 
ful act  of  tbe  defendant.  He  Is  also,  un- 
doubtedly, entitled  to  a  recovery  of  the 
property  Itself  it  possession  thereof  '>an  be 
had.  Why  should  be  be  compelled  to 
vralve  one  or  tbe  other,  or  to  bring  sep- 
arate actions  for  relief  on  account  uf  the 
same  wrong?  To  say  that  tbe  expenses 
of  pursuit  can  be  recovered  in  an  action 
for  tbe  conversion,  but  not  in  an  action 
for  the  property  itself,  is  to  say  that  tbe 
expenses  of  pursuit  can  be  recovered  where 
tbe  party  abandons  tbe  pursuit,  but  not 
where  he  follows  it  up,  and  Is  successful. 
In  other  words,  that  tbe  expenses  of  pur- 
suit cannot  be  recovered  when  he  pursues, 
but  only  when  he  ceases  to  do  so.  We  can 
perceive  noreasonforsoch  areault.  There 
is  nothing  in  the  statute  which  points  to 
it.  Tbe  provision  establishes  the  measure 
of  dam  ages  for  "tbe  wrongful  conversion 
of  peitional  property. "  And  we  do  not  see 
ajiy  reason  for  saying  that  this  means 
that  thedamages  can  be  recovered  only  in 
the  old  rigid  form  of  action  in  which  a  re- 
covery therefor  used  to  be  allowed  at  com- 
mon law.  Under  the  Code,  if  a  complaint 
states  a  cause  of  action  of  any  kind,  a  re- 
covery may  be  had  accordingly.  As 
above  stated,  a  recovery  of  the  expenses  of 
pursuit  is  not  inconsistent  with  a  recov- 
M*y  In  the  same  action  of  the  property  it- 
self. And  it  it  were,  tbe  misjoinder  would 
have  to  be  objected  to  In  someappropriate 
way.  Tbat  part  of  the  case  cannot  be 
simply  disregarded.  Tbe  form  of  the  judg- 
ment does  not  malie  this  conclusion.  The 
argument  in  this  rega rd  is  that,  in  cases 
where  the  possession  can  be  had,  to  apply 
the  measure  of  damages  established  by 
section  3336  would  be  to  give  tbe  plaintiff 
botb  tbe  property  and  its  value.  But  the 
judgment  must  always  be  in  the  alterna- 
tive. Even  where  the  possession  not  only 
can  be,  but  has  been,  delivered,  under  pro- 
visional process,  the  judgment  must,  nev- 
ertheless, be  for  the  recovery  of  the  prop- 
erty or  its  value  in  a  specified  sum  in  case 
possession  cannot  be  liad.  Berson  v. 
Nunan,  63  Cal.  552;  Brichman  v.  Ross,  67 
Cal.  606.  8  Pac.  Bep.  316.  And  it  by  no 
means  follows  that  the  plaintiff  is  to  have 
both  the  property  and  its  value.  So  far 
as  this  part  of  this  judgment  is  concerned 
it  is  for  one  thing  or  the  other,  not  both ; 
and,  if  possession  has  already  been  deliv- 
ered to  tbe  plaintiff,  the  court  would  not 
allow  him  to  proceed  with  his  execution 
for  that  part  of  the  judgment.  But  tbat 
would  not  affect  the  other  parts.  As  to 
tbe  damages  the  judgment  is  not  required 
to  be  in  the  alternative.  The  form  ol  the 
judgment  therefore  does  not  show  that  the 
expenses  ol  iiursuit  cannot  be  recovered  in 
an  action  for  the  property  itself.  On  the 
contrary  it  tends  to  support  tbe  couclu- 
v.24p.no.l2— 42 


rion  at  which  we  have  arrived;  for  it 
cannot  ordinarily  be  known  with  cer- 
tainty whether  or  not  possession  of  the 
property  itself  can  be  had  until  the  alter- 
native judgment  comes  to  be  executed, 
and  if  the  expenses  of  pursuit  cannot  be 
included  in  such  a  judgment,  and  it  should 
turn  out  that  possession  cannot  be  had, 
then  the  plaintlS  would  obtain  only  the 
bare  value  ol  the  property,  although  the 
statute  expressly  gives  him  the  expenses 
of  pursuit  in  addition.  For  these  reasons 
we  think  that  the  doctrine  of  the  decisions 
referred  to  must  be  limited  to  cases  where 
the  plaintiff  has  so  framed  his  complaint 
as  to  seek  only  a  recovery  of  the  i)roperty, 
and  has  not  alleged  any  damages;  but 
that  when  he  makes  proper  allegations  of 
damage  he  may  have  judgment  for  it  as 
well  as  for  the  property  itself.  In  the  pres- 
ent case  the  complaint  alleges  that  the  de- 
fendant took  the  plaintiff's  property,  and 
refused  to  return  it  on  demand.  This 
amounted  to  a  conversion.  Wood  v.  Mc- 
Donald, 66  Cal.  548.  «  Pac.  Rep.  452;  Doyle 
V.  Callaghan,  67  Cal.  155,  7  Pac.  Bep.  418. 
Tbe  evidence  sustained  the  allegation, 
and  we  think  that  the  statutory  measure 
of  damages  for  a  conversion  applies. 

4.  The  conversation  between  the  plain- 
tiff and  her  mother  in  regard  to  her  re- 
maining in  the  house,  which  must  have 
occurred  before  the  mother's  death,  and, 
consequently,  some  time  before  the  occur- 
rence in  question,  was  clearly  irrelevant, 
and  the  objection  to  it  was  properly  sus- 
tained. As  above  stated  tbe  form  of  the 
judgment  was  proper.  We  therefore  ad- 
vise that  the  judgment  be  affirmed. 

We  concur;    Bf.lcheb,  C.  C. ;  Foote,  C. 

Per  Curiam.  For  tbe  reasons  gi^en  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 

—  a  Cal.  3S2 

Id  re  Walpolb.    (No.  20,725.) 
(Supreme  Court  of  California.    Aug.  18,  1890.) 
Cbiminjll  Law — Habeas  Corpcs — Commitment. 

1.  Where  an  information  is  set  aside,  and  the 
prisoner  is  again  examined  by  the  conrt,  acting 
as  committing  magistrate  on  the  original  cohl- 
plaint,  and  again  held  to  answer,  the  error,  if 
error  there  is,  is  reviewable  on  motion  to  set 
aside  any  new  information  that  mayi>e  filed,  and 
then  on  appeal,  but  not  on  habeas  corpus. 

2.  An  order  of  commitment  to  answer  the 
charge  of  murder  is  not  invalid  by  reason  of  its 
failure  to  give  the  name  of  deceased,  this  not  be- 
ing required  by  Pen.  Code  Cal.  J  878. 

In  bank.    On  habeas  corpas. 

ularanro  A .  Raker,  for  petitioner. 

Fox,  J.  The  petitioner  in  this  case,  and 
one  M'ashbum,  were  arrested  upon  a  war- 
rant based  upon  a  complaint  charging 
them  with  the  crime  of  murder.  They 
were  regularly  examined  before  a  commit- 
ting magistrate,  and  held  to  answer  to 
the  charge.  In  due  time  information  was 
filed  against  them,  and  upon  arraign- 
ment they  pleaded  guilty.  Washburn  was 
sentenced  to  the  state-prison  for  life,  but 
the  petitioner  was  allowed  to  withdraw 
his  plea ;  and,  upon  proceedings  subse- 
quently had,  theinformution  was  sot  aside, 
and  the  court  remanded   the  petitioner  to 
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tlie  cuBtody  of  the  sheiifT.  Thereupon  the 
judge  of  the  superior  court,  acting  ascom- 
mitting  magistrate,  again  held  an  exam- 
ination of  the  petitioner,  and  on  the  evi- 
dence adduced  he  was  again  held  to  an- 
swer. To  this  proceeding  the  petitioner 
objected,  on  the  ground  that  the  judge, 
acting  US  a  committing  magistrate,  had 
no  jurisdiction  to  hold  such  examinatioa, 
for  the  reason  that  no  complaint  bad 
been  filed  charging  the  defendant  with 
the  crime  of  murder,  or  any  crime.  This 
objection  was  based  upon  the  proposition 
that  the  original  complaint  filed  in  the 
case  was  functus  otBcio,  and  that  a  new 
examination  could  not  be  bad  without  a 
new  complaint;  also  on  the  ground  that 
the  superior  court  had  not  In  terms  or- 
dered the  case  resubmitted  to  a  grand 
jury,  or  that  a  new  Information  be  filed. 
The  court  overruled  these  objections,  and 
proceeded  with  the  examination.  We  do 
not  think  that  there  was  error  in  this  rul- 
ing, but  if  there  was  it  was  subject  to  re- 
view first  in  the  superior  court,  upon  mo- 
tion to  set  aside  any  information  that 
Miight  bo  filed,  and  then  upon  appeal;  but 
It  Is  not  ground  for  discharging  the  prison- 
er on  A«beas  corpus.  Following  this  ex- 
amination an  information  was  filed  which 
upon  motion  was  again  set  aside,  and  the 
court  agatn  ordered  "that  the  said  Paul 
Walpole  be  held  for  further  examination, 
and  that  he  be  examined  by  the  judge  of 
the  snperior  court  acting  as  magistrate," 
etc.  In  pursuance  of  this  order  a  further 
examination  was  had,  at  which  the  peti- 
tioner was  represented  by  counsel,  and  the 
objection  again  taken  that  thei-e  was  no 
complaint,  etc.,  as  before.  The  magistrate 
overruled  the  objection,  and  proceeded 
with  the  examination,  resulting  in  an  or- 
der of  commitment  for  the  crime  of  mur- 
der, committed  on  the  22d  day  of  April, 
1889,  at  Willow  Ranch,  in  the  county  of 
Modoc,  state  of  California.  To  this  point 
our  answer  is  the  same  as  before :  If  er- 
ror, it  is  reviewable  on  motion  and  appeal, 
but  not  un  habeas  corpus. 

A  point  is  also  made  that  the  order  cl 
commitment  is  invalid  for  that  It  fails  to 
give  the  name  of  the  |>erson  alleged  to  have 
been  murdered.  This  is  not  a  defect  which 
entitles  the  priscmer  to  his  distrharge.  The 
order  for  commitment  is  even  more  full 
than  required  by  section  872  of  the  Penal 
Code,  and  the  commitment  is  In  the  form 
prescribed  by  section  877  of  the  same  Code. 
It  is  the  complaint  and  depositions  which 
furnish  the  information  upon  which  fut- 
ure action  is  based,  and  they  were  duly 
filed  with  the  clerk,  although  not  until  a 
subsequent  day. 

The  point  is  also  made  that  the  com- 
mitment is  without  probable  cause,  and 
upon  this  point  the  petitioner  asks  his  dis- 
charge, or  if  not  discharged  that  he  be  ad- 
mitted to  ball.  The  transcript  of  the  tes- 
timony given  upon  the  examination  and 
filed  with  the  clerk  has  been  presented  in 
this  court.  It  shows  beyond  all  doubt 
that  a  deliberate,  cold-blooded  murder 
was  committed.  This  fact  seems  to  be 
conceded.  It  would  be  improper  tor  us  to  ' 
express  an  opinion  as  to  whether  or  not 
the  evidence  submitted,  without  further 
testimony,  Is  sufBctent  to  convict  this  pe- 


titioner of  having  been  a  party  to  the 
commission  of  that  offense;  but  the  point 
having  been  here  made,  we  are  compelled 
to  express  an  opinion  as  to  whether  or 
not  it  shows  reaBonable  or  probable 
ground  to  believe  the  defendant  guilty, 
and  are  of  opinion  that  it  does.  The  peti- 
tioner is  not,  therefore,  entitled  to  be  dis- 
charged. 

Un  the  question  of  admission  to  bail : 
The  offense  charged  Is  punishable  with 
death,  unless  the  jury  fix  it  at  imprison- 
ment for  life.  The  defendant,  therefore, 
cannot  be  admitted  to  bail.  If  the  proof  of 
his  guilt  is  evident,  or  the  presumption 
thereof  great.  Pen.  Code,  §  1270.  So  much 
of  the  evidence  on  the  part  of  the  prosecu- 
tion as  has  been  made  public  was  heard 
by  the  committing  magistrate,  a  judge  of 
one  of  the  superior  courts  of  the  state. 
He  saw  and  heard  the  ■witnesses,  an  ad- 
vantage which  we  have  not  had.  From 
the  trnnscrlpt  of  the  evidence  as  brought 
here  we  cannot  say  that  he -was  not  cor- 
rect in  holding  that  It  was  not  a  bailable 
case.  Writ  discharged,  and  prisoner  re- 
manded. 

We  concur:  Bratty.  C.  J.;  McFabland, 
J . ;  Works,  J ;  Paterson,  J. 

85  c«i.  m 

(No.  18,467.) 
July  80,  189a) 


Barnard  v.  Lloyd. 

(Suprejn*  Court  of  Calif omia. 

Wat  op  Necessity— Pleadiso. 

1.  On  a  grant  of  land  to  which  there  is  no 
access  except  by  a  private  road  laid  out  and  nsed 
by  the  fp-antor  over  his  other  lands,  a  right  to  use 
the  road  passes  as  a  way  of  necessity. 

3.  A  complaint  stating  an  agreement  voidable 
unless  in  writing  will  be  construed  to  mean  a 
written  contract. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Ventura  coun- 
ty;  B.  T.  Williams,  .Tudge. 

W.  H.  Wilde,  (John  D.  Bicknell,  of  coun- 
sel,) for  appellant.  Bl/tckstock  &  Shepherd 
and  Karnes  &  Selby,  for  respondent. 

Hayxe,  C.  As  we  construe  this  com- 
plaint the  action  Is  to  abate  obstructions 
in  a  private  road  or  way,  and  for  dam- 
ages. The  general  features  of  the  case  are 
as  follows :  One  Snodgrass,  who  was  the 
owner  of  a  large  tract  of  land,  conveyed  a 
portion  of  it  to  the  plaintiff.  At  the  time 
of  this  conveyance  a  road  was  laid  out  on 
a  strip  belonging  to  the  grantor  along  the 
south  side  of  the  land  granted,  and  it  was 
verbally  agreed  between  the  grantor  and 
grantee  that  this  should  be  and  remain  a 
road  for  the  plaintiff's  use,  and  he  began 
using  it  as  such.  Subsequently  Snodgrass 
conveyed  to  the  defendant,  who  took  with 
notice  of  the  verbal  agreement  above  men- 
tioned. The  defendant  afterwards  ob- 
structed the  road  by  placing  a  bam  and  a 
wire  fence  upon  It.  The  action  is  against 
him  alone.  The  trial  court  gave  judgment 
for  the  plaintiff,  and  the  defendant  ap- 
peals. 

It  is  contended  that  the  demurrer  should 
have  been  sustained  because  the  com- 
plaint shows  no  right  in  the  plaintllf  to 
the  road  In  question.  But  the  complalut 
alleges  that  at  the  time  the  plaintiff 
bought  the  land  It  was  expressly  agreed 
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that  the  strip  claimed  aa  a  road  "shonld 
be  permanently  set  apart,  left  open,  and 
appurtenant  to  Bald  land  to  be  need  as  a 
road-way."  This  must  be  construed  to 
mean  that  It  was  so  a(;reed  In  writing. 
WakeBeld  v.  Gi-eenhood,  1'9  Oal.  597;  Miles 
V.  Thorne,  38  Cal.  337;  Brennan  v.  Ford, 
46  Cal.  14.  In  this  view  the  complaint 
stated  a  cause  of  action,  and  the  demur- 
rer WBB  properly  overruled.  It  is  some- 
■what  doubtful  -whether  the  judgment 
ODght  not  to  be  affirmed  on  this  grround, 
for  the  findings  state  that  the  allegation 
above  referred  to  Is  true,  and  we  are  not 
satisfied  that  there  is  any  suBlclent  spec!* 
flcation  attaclcins:  it.  But,  waiving  this, 
we  thinl{  that  there  was  a  way  of  necessi- 
ty without  reference  to  any  agreement. 
The  complaint  alleges  that  "  the  free  and 
unobstructed  use  of  said  road-way  is  nec- 
e.ssary  to  the  convenience  and  pnjoyraent 
of  the  ten  acres  of  said  20-acre  tract  now 
owne<l  and  in  possession  of  this  plaintiff; 
that  he  has  no  other  means  or  way  of  in- 
gress or  egress  to  or  from  his  said  10-acre 
tract  except  along  or  over  said  road- 
way. ■*  The  finding  is  that  this  allegaton 
is  true.  And  there  is  evidence  In  support 
of  the  finding.  In  this  regard  the  plaintiff 
testified  as  follows :  "Question.  Yon  may 
state  now,  Mr.  Lehman,  whether  the  es- 
Ifitence  of  this  road-way  is  necessary  to 
the  convenient  use,  beneficial  use,  and  en- 
joyment of  that  piece  of  property.  An- 
swer. It  certainly  is.  Without  it  I  could 
not  get  to  It.  •  *  *  It  has  shot  me  up. 
I  cannot  get  out,  and  I  would  have  no 
front  to  my  property ;  no  frontage. "  The 
defendant  contends,  however,  that  the 
plaintiff  had  another  means  of  access  to 
his  property,  and  relies  upon  a  diagram  at- 
tached to  the  complaint.  But  it  certainly 
cannot  be  said  from  a  mere  inspection  of 
this  diagram  that  such  means  of  access 
existed.  And  the  evidence  seems  to  be  the 
other  way.  The  plaintiff  says  in  regard 
to  It:  "May  be  some  wagons  ran  across 
there,  which  they  often  do,  but  there  was 
no  regular  traclf;  nothing  of  thelcindtbat 
I  ever  knew  of  or  had  any  Idea  of.  •■  •  • 
There  was  a  road-way  passed  by  my  prop- 
erty, but  I  didn't  know  where  or  how  It 
ran :  bat  there  was  a  road-wny  to  go  up 
to  the  cafion,  the  property  that  Mr.  Lloyd 
has.  There  was  no  regular  track ;  noth- 
ing of  the  kind  that  I  ever  knew  of  or  had 
any  Idea  of. "  And  another  witness  testi- 
fied as  follows:  "I  have  been  familiar  with 
this  land  for  seventeen  years.  There  has 
been  a  road -way  going  up  the  cation  sim- 
ply for  the  convenience  of  parties  going 
up  the  caflon.  There  has  been  no  public 
road.  I  know  of  only  one  tract  of  land 
up  in  the  cation,  and  there  was  simply  a 
track  used  for  the  purpose  of  going  to  this 
piece  of  land.  I  don't  remember  how 
plain  it  was.  There  was  no  public  road. " 
Upon  the  evidence  we  do  not  think  that 
the  finding  referred  to  can  be  disturbed. 
And  taking  It  to  be  true,  we  think  that 
there  was  a  way  of  necessity.  Taylor  v. 
Wamaky,  55  Cal.  850.  The  evidence  as  to 
the  damages  (flOO  was  awarded)  is  not 
very  strong;  but  there  was  no  evidence 
to  the  contrary,  and  the  only  objection 
that  seems  to  be  taken  to  it  is  that  the 
averment  in  the  complaint  is  not  suffl* 


cient.  We  think  that  the  complaint  Issuffl- 
cient.  In  the  view  we  have  taken  the  oth- 
er matters  discussed  need  not  be  noticed. 
We  therefore  advise  that  the  judgment 
and  order  appealed  from  be  afflrmed. 

W^e concur:  Belcher, C.  C. ;  Vanci.ief,C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  afflrmed. 


85  Cal.  108 

CoHN  V.  CoHN.  (No.  13,564.) 
(Supreme  Court  of  Callfomin.  July  80,  1890.) 
Divorce— Vac  i.TiN<i — Decree — iNs.vNiTr. 
A  divorce  on  default  for  "inhuman  cruelty" 
of  a  wife  declared  insane  a  month  later,  should  be 
set  aside  on  a  showiOK  by  her  guardian  that  the 
''cruelty"was  the  result  of  insanity  existing  when 
the  process  was  served  on  her. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Ventura  county; 
B.  T.  Williams,  Judge. 

Barnes  &  Selby  slqiI  Jos.  Rothchitd,iQV 
appellant.  Bluckstock  &  Shepherd,  tot  re- 
spondent. 

FooTE,  C.  This  is  an  actiou  for  divorce 
brought  l>y  a  husband  against  a  wife  on 
the  ground,  among  others,  of  acts  of  "In- 
human cruelty."  The  defendant  was 
served  with  process,  and  failing  to  answer 
a  default  was  entered  against  her,  and  a 
decree  of  divorce  based  thereon.  About  a 
month  after  this  she  was  judicially  de- 
clai-ed  insane,  and  shortly  thereafter  placed 
In  an  insane  asylum.  Her  guardian  ap- 
peared for  her,  while  she  was  in  said 
asylum,  and  moved  to  set  aside  the  judg- 
ment thus  entered.  It  is  plain  that  the 
acts  of  alleged  cruelty  were  the  result  of  a 
diseased  mind  on  the  part  of  the  unfortu- 
nate woman,  culminating  in  her  insanity 
as  above  stated.  We  think  she  was  also 
in  the  same  conditiun  at  the  date  of  the 
service  of  summons  upon  her.  This  being 
the  state  of  facts,  it  seems  to  us  that  under 
the  rule  in  divorce  cases  laid  down  in  Mc- 
Blain  v.  McBlain.  77  Cal.  507,  20  Pac.  Rep. 
61,  and  Wadsworth  v.  Wadsworth,  81  Cal. 
182,  22  Pac.  Rep.  648,  the  court  below 
should  have  set  the  judgment  aside,  both 
upon  grounds  of  public  policy,  and  as  an 
act  of  justice  in  relieving  an  unfortunate 
lunatic  of  the  stigma  of  "  inhuman  cruelty  " 
to  her  husband.  For  these  reasons  we 
advise  that  the  judgment  and  order  be  re- 
versed, with  leave  to  tile  an  answer  on 
behalf  ol  the  defendant. 

We  concur:    Vanclief,  C;  Gibbon,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  with  leave  to  file 
answer  on  behalf  of  the  defendant, 

-~-~  as  Cal.  MJ 

Pendleton  et  al.  v.  Cune  et  al.    (No. 

13,203.) 

(Supreme  Court  of  California.    July  81,  1S90.) 

FiBM  Name— BuBOEH  or  Pboof— Rkmotb  Dam- 

AOBS. 

1.  A  finn  name  showing  the  sumames  only  of 
the  partners  is  not  **&  flcUtious  name,"  nor  "a 
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dflstgnatlOB  not  showliig  the  dcbim  of  ttia  nart- 
ners,"  within  CItII  Co&  CaL  |  8480,  requiring 
nrtay  flm>  doing  bntineas  voder  such  nwne  or 
deslsnatton  to  file  and  pubUab  a  oertiflcste  show 
Ingthefull  names  and  reaidenoea  of  Ita  membera. 
WoBUU  J.,  dissenting. 

8.  On  a  qucmtum  meruit  tor  aerrioes  the  de- 
fendant has  the  harden  of  proving  a  special  oon- 
traot  as  to  time  and  price  nnder  which  be  alleges 
the  work  was  done.  Distinguishing  Boctt  v. 
Wood,  22  Pac.  Bep.  STL 

8.  Loss  of  the  Increase  in  value  of  land  for 
which  one  was  negotiating,  but  did  not  buy  for 
want  of  money  he  could  have  borrowed  on  other 
land  had  the  abstract  of  title  been  done  at  the 
time  agreed,  ia  too  remote. 

In  bank.  Appeal  from  soperior  court, 
Los  Angrelea  county;  H.  K.  8.  O'MkI/- 
TENT,  Judge. 

W.  T.  WiUiatna,  for  appellant.  C.  C. 
HtanlltoB  and  Dupey  A  Bentlej,  tor  le- 
■pondents. 

Fox,  J.  This  was  an  action  to  recover 
$802  tor  services  In  maklne  an  abstract  of 
title.  The  defendants  put  tn  a  counter- 
claim (or  f6,00G  damages,  alleged  to  bare 
been  sustained  by  reason  of  the  fact  that 
the  abstract  was  not  made  in  time.  The 
Jury  found  a  verdict  in  favor  of  the  plaln- 
tltts  for  $250,  and  the  defendants  appeal. 

1.  The  tacts  stated  In  the  counter-claim 
are, in  substance,  that,  if  the  plaintiffs  bad 
made  the  abstract  in  time,  tbe  defendants 
would  have  been  able  to  borrow  money 
On  their  property,  and  would  have  been 
able  with  such  money  to  purchase  other 
lands  for  which  they  had  been  negotiat- 
ing, which  latter  land  has  subsequently 
increased  in  value  in  the  sum  of  $6,000 
over  and  above  what  they  could  have  pur- 
chased it  for.  The  counter-claim  is  defect- 
ive, both  in  form  and  substance.  The 
damages  claimed  are  too  remote,  and  the 
court  properly  excluded  all  evidence  relat- 
ing thereto. 

2.  The  plaintiffs,  whose  names  are  C.  W. 
Pendleton  and  W.  J .  Williams,  were  part- 
ners, doing  business  under  the  firm  name 
of  Pendleton  &  Williams.  They  have  nev- 
er published  any  certificate  of  copartner- 
ship, and  it  is  contended  that  this  pre- 
vents their  recovery  in  this  action.  Sec- 
tion 24C(J  of  the  Civil  Code  provides  that 
"every  partnership  transacting  business 
In  the  state  under  a  fictitious  name,  or  a 
designation  not  showing  the  names  of  the 
persons  interested  as  partners  in  such 
business,  must  file  with  the  clerk  of  the 
county  in  which  its  principal  place  of  busi- 
ness Is  situated  a  certificate  stating  the 
names  in  full  of  all  the  members  of  such 
partnership,  and  their  places  ot  residence, 
and  publish  the  same, "  etc.  We  do  not 
think  that  the  case  l>efore  as  falls  within 
this  provision.  The  name  of  one  partner 
was  Pendleton,  and  that  of  the  other  Will- 
iams. The  firm  name  of  Pendleton  &  Will- 
iams, therefore,  was  certainly  not  ficti- 
tious. It  was  true  as  far  as  It  went.  Tbe 
only  thing  that  can  be  said  is  that  it  did 
not  go  tar  enough ;  that  It  was  not  a 
" desigrnation  showing  the  names  of  the 
persons  interested  as  partners."  But  we 
think  that  if  the  legislature  bad  meant 
■o  ppnsuai  a  thing  as  a  firm  name  show- 
ing the  full  names  of  all  the  partners  it 
would  have  been  more  natural  to  have 


said  so  explicitly,  Inst  as  it  did  do  la 
speaking  of  thenames  to  be  inserted  in  the 
certificate.  Tbe  reason  of  tbe  provision, 
doubtless,  was  to  enable  persons  dealing 
with  the  firm  to  know  whom  to  bold  re- 
sponsible,—whom  to  proceed  against. 
And  for  all  practical  purposes  this  reason 
is  satisfied  by  information  as  to  tbe  sur- 
names ot  the  partners.  If.  for  example,  a 
man  desires  to  sne  tbe  members  of  a  part- 
nership whose  firm  name  informs  him  that 
the  partners  are  a  man  named  Williams 
and  a  man  named  Pendleton,  it  would  b« 
a  matter  of  little  difficulty  for  blm  to  as- 
certain what  the  initials  of  those  fwrsons 
are.  No  one  would  pay  much  attention 
to  him  if  be  should  say  that  be  might  be 
led  into  error  In  such  a  case.  Tbe  Inquiry 
would  be  too  easy.  It  was  not  intended 
to  relieve  persons  dealing  with  a  partner- 
ship of  all  possible  exertion  or  fatigue. 
For  all  practical  purposes  tbe  information 
mentioned  would  be  sufficient.  The  rea- 
son ot  the  provision,  therefore,  is  satisfied 
by  the  construction  which  we  give  to  it. 
The  opposite  construction  is  not  required 
by  the  language,  and  would  put  an  unnec- 
essary clog  upon  business  transactions. 
We  have  heard  it  suggested  that  the  per- 
sons dealing  with  the  partnership  would 
not  know  that  the  names  stated  in  the 
designation  of  the  firm  were  the  true 
names  of  the  partners ;  that  is  to  say,  in 
the  case  before  ns  it  would  not  be  known 
that  Williams  was  the  real  name  of  the 
one,  or  Pendleton  ot  the  other.  But  this 
argument  proves  too  much.  It  would  ap- 
ply no  matter  how  fully  the  names  of  the 
partners  were  stated  in  the  firm  name. 
It,  for  instance,  the  real  names  ot  the  part- 
ners here  were  Charles  William  Pendleton 
and  Walter  James  Williams,  and  tbe  firm 
name  was  "Charles  William  Pendleton  & 
Walter  James  Williams, "  it  might  still  be 
said  that  persons  dealing  with  the  firm 
would  not  lenow  whether  these  were  tbe 
real  names  of  the  partners.  Yet  if  such 
were  their  real  names  no  certificate  would 
be  required.  This  argument,  therefore, 
does  not  change  our  conclusion.  Nor  is 
there  any  opposition  or  contrast  between 
the  phrase  a  "flctltloue  name"  and  the 
phrase  "a  designation  not  sbuwlng  the 
names  otthe  tbe  persons  interested. "  The 
latter  is  supplementary  to  tbe  former. 
For  instance,  it  In  the  case  before  us  Pen- 
dleton or  Williams  was  not  the  real  name 
ot  either  partner,  tbe  firm  name  would  be 
fictitious.  But  if  such  names  were  the 
true  names  ot  the  partners,  and  tbe  firm 
name  was  Pendleton  k.  Co..  it  would  not 
be  fictitious,  but  would  be  a  designation 
not  showing  the  names  of  all  the  persons 
Interested  as  partners. 

S.  The  action  is  upon  a  qua.ntnm  werutt. 
The  complaint  alleged  a  request,  the  ren- 
dition ot  the  services,  their  reasonable 
value,  and  tfaerefusal  to  pay.  Tbe  answer 
admitted  the  request  and  the  service,  but 
denied  the  reasonable  value,  and  was  si- 
lent on  the  subject  ot  non-payment,  thus 
admitting  that  allegation  ot  tbe  com- 
plaint. The  only  issue  it  tendered  on  the 
allegations  of  the  complaint  was  as  to  the 
reasonable  value.  But  tbe  answer,  also, 
affirmatively  tendered  another  issue,  by 
alleging  that  tbe  work  was  dons  under 
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special  contract,  both  a«  to  time  and  as  to 

}?rice,  the  latter  being  alleged  to  be  a  sum 
688  than  the  amount  claimed  by  plaintiffs, 
or  recovered  in  the  action.  The  court  In- 
structed the  jury  that  the  burden  was  up- 
on the  defendant  to  prove  by  a  preponder- 
ance of  evidence  that  the  plaintiff  bad  done 
the  worlc  under  an  express  contract,  and 
that,  if  the  evidence  was  equally  balanced 
upon  this  point,  tliey  should  find  for  the 
plaintiffs  in  such  sum  a«  they  fonnd  the 
work  to  be  reasonably  worth.  This  in- 
struction is  assigned  as  error,  tinder  the 
pleadings  and  the  issues  as  they  were 
framed  in  this  case,  we  think  the  instruc- 
tion was  right.  The  case  was  unlilce  that 
of  Scott  V.  Wood,  81  Cal.  404,  22  Pac.  Rep. 
871.  In  that  case  the  plaintiff  himself 
pleaded,  and  relied  upon  an  express  con- 
tract as  to  price,  made  before  the  incep- 
tion of  the  worlj,  and  under  which  he  al- 
leged that  all  service  was  rendered.  The 
defendant  admitted  the  special  contract 
as  pleaded  by  plaintiff,  and  that  the  work 
commenced  under  that  contract,  and  at 
the  monthly  salary  therein  agreed  apon,but 
alleged  that  at  a  subsequent  period  a  new 
contract  was  made,  by  which  the  month- 
ly salary  was  reduced  from  and  after  the 
date  thereof.  A  divided  court  held  that 
the  burden  of  proof  in  that  case  remained 
with  the  plaintiff  to  show  that  the  service 
continued  throughout  the  employment  to 
be  at  the  salary  fixed  by  the  original  con- 
tract. In  other  words,  to  show  that  the 
service,  which  continued  through  many 
years,  having  commenced,  and  being  al- 
leged to  have  continued,  under  an  express 
contract  as  to  price,  must  be  bo  proved. 
We  are  not  disposed  to  carry  the  doctrine 
further  than  It  was  carried  in  that  case. 
In  this  ease  the  first  and  only  issue  ten- 
dered as  to  special  or  express  contract  In 
regard  to  price  was  tendered  by  the  de- 
fendant, and  we  agree  with  the  court  be- 
low that  the  burden  of  proving  It  was  on 
the  defendant.  Judgment  and  order  af- 
firmed. 

We  concur:  Beattt,  C.  J. ;  Thornton, 
J.;  Shari'stein,  J.;  McFarland,  J.; 
Pateuson,  J. 

Works,  J.  I  dissent.  The  firm  name  of 
the  plaintiffs  was  a  "desienatfon  not 
showing  tlie  names  of  the  persons  inter- 
ested as  partners. "  Pendleton  «&  Williams 
were  not  their  names,  but  only  a  part  of 
their  names.  The  intent  of  the  statute  Is 
that  tile  true  names  of  the  members  of  a 
copartnership  shall  be  given,  so  that  par- 
ties contracting  with  them  may  know  to 
whom  ihoy  are  giving  credit.  Such  a 
statute  should  "be  so  construed  as  to  give 
It  lull  effect.  ■  Tlie  requirement  that  notice 
shall  be  given  showing  their  names  when 
they  are  not  shown  by  the  firm  name  is 
reasonable  and  Just.  Besides,  sucb  a  con- 
strnction  of  the  statute  will,  or  may,  lead 
to  great  abuse.  Why  may  not  Jones  & 
Jones,  or  anybody  else,  do  business  under 
the  firm  name  of  Smith  &  Smii-h,  if  such  a 
construction  Is  to  prevail,  and  thereby 
conceal  their  tme  names  and  identitr  as 
effectually  as  by  using  the  firm  name  of 
Jones  &  Co.  If  there  are  a  number  of  part- 
ners?  If  this  were  done,  under  the  forego- 


ins  opinion,  there  would  be  no  remedy  tot 
the  unfortunate  individual  wbo  micht 
contract  with  irresponsible  Jones  &  Jones, 
believing  they  were  Smith  &  Hmltb,  wbo 
are  known  to  be  responsible.  On  the 
other  hand,  If  sucb  a  partnerabip  is  re- 
quired to  publish  notice  giving  tbelr  true 
names,  and  in  such  notice  give  the  names 
falsely,  they  may  be  held  responsible. 
Again,  suppose  the  firm  name  is  correctly 
given  as  Smith  &  Smith.  There  may  be  a 
hundred  Smiths  in  the  same  locality,  some 
perfectly  good  and  reliable  pecuniarily, 
and  others  worthless.  In  such  a  case 
their  names  are  necessary  in  order  to  con- 
tract with  them  Intelligently.  There  is 
notliing  burdensome  in  this  statute,  and 
its  beneficial  effects  should  not  be  frittered 
away  by  a  narrow  construction  of  its 
provisions. 

""""^  a  Cal.  J»l 

Obcutt  v.  Paoifio  Coast  Ry.  Co.    (No. 

13,607.) 

(Swpreme  Court  of  CaUfornia.    Aug.  4, 1890.) 

Railboai>  CoMrAKiES— Killing  Stock — Signals 

— CONTRIBUTOBT  KEOLieENCB. 

1.  Civil  C!odo  Cal.  J  488,  provides  that  "a  bell 

•  *  *  must  be  placed  on  each  locomotive  en- 
gine, and  be  rang  at  a  distanoa  of  at  least  80  rods 
from  the  place  where  the  railroad  orosse*  any 

•  •  •  road,  •  •  •  and  be  kept  ringing  un- 
til it  has  crossed  such  •  •  *  road,  or  a  steam- 
whistle  must  be  attached  and  be  sounded.  *  *  • 
The  corporation  is  also  liable  for  all  damages 

•  •  •  caused  by  locomotives,  train,  or  cars 
when  the  provisions  of  this  section  are  not  oom- 

glted  with. "  In  an  action  for  Idlling  plaintifl 's 
orse  at  a  orossing  the  evidence  was  confliotiBg 
as  to  whether  Die  required  signals  were  given. 
HeUL  tltat  it  was  inx)per  to  instruct  that,  u  the 
signals  were  not  given,  defendant  was  prima 
fade  liable  for  the  damages,  unless  plaintifl's 
negligence  contributed  thereto. 

a.  The  fact  that  on  the  morning  of  the  day 
the  accident  occurred  plaintiff  saw  the  horse  in 
a  lane  half  a  mile  from  defendant's  track  and 
turned  towards  the  crossing,  and  left  it  there, 
does  not,  of  itself,  showthat  he  was  guilty  of  con- 
tributory negligence,  as  It  is  too  remotu  to  have 
boen  the  proximate  cause  of  the  injury. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  coart,  San  Lula  Obispo 
county;  V.  A.  Orbgq,  Judge. 

GraTKs,  Turner  <St  Oraves,  for  appellant. 
Tenable  i&  GoodchtM,  for  respondent. 

Gibson,  C.  This  action  was  brought  by 
the  plaintiff  torecoverdamagesfor  a  mare 
killed  and  a  colt  injnred  by  the  locomotive 
and  cars  of  the  defendant  corporation, 
which  locomotive  and  cars,  it  Is  alleged  in 
the  complaint,  were  so  negligently  man- 
aged and  run  over  that  portion  of  de- 
fendant's railway  which  passes  through 
the  plaintiff's  land,  and  were  driven  at 
such  undue  speed,  and  without  ringing 
any  bell  or  sonnding  any  whistle  or  other 
alarm  in  approaching  the  crossing  on  said 
land,  as  to  run  against  the  mare  and  colt, 
then  casually,  and  without  any  fault  of 
plaintiff,  passing  across  the  track  at  said 
crossing.  Judgment  tor  the  plaintiff  was 
entered  upon  a  verdict  In  hlsfavor.  From 
the  judgment  and  an  order  denying  a  new 
trial,  the  defendant  brings  this  appeal. 

The  lane  which  formed  the  crossing  with 
defendant's  railway  where  the  engine  ran 
against  the  animals  is  an  open  one  used 
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by  the  pnbllc,  and  extends  from  plaln- 
tUTs  houfie  to  a  public  bighwuy  Jaat  be- 
yond the  railway,  and  crosses  the  latter 
at  right  angles,  and  at  about  one-half  ot 
a  mile  from  plaintiff'R  house.  The  railway 
ta  inclosed  upon  the  sides  with  substantial 
fences,  and  at  the  crossing  with  cattle- 
guards.  On  the  morning  of  the  accident 
the  plaintiff,  while  on  the  way  to  town, 
aaw  the  mare  and  colt  with  other  cattle 
unattended  In  the  lane  near  his  house,  the 
mare  and  colt  being  then  turned  in  the 
direction  of  the  railway,  but  he  paraed  on, 
and  did  not  prevent  them  from  straying 
thereon.  The  evidence  is  conflicting  as  to 
whether  a  bell  was  kept  ringing  or  a  whis- 
tle sounding  at  Intervals  in  approaching 
the  crossing,  and  also  as  to  which  side  of 
the  track  the  mare  and  colt  came  from  in 
getting  on  the  track.  That  of  the  plain- 
tiff tended  to  show  that  no  warning  sig- 
nals wei-e  given  upon  the  engine  in  ap- 
proaching the  crossing  or  in  passing  over 
it,  and  that  the  mare  and  colt  came  from 
the  east  or  right-hand  side  of  the  track, 
and  could  have  been  seen  by  the  engineer 
upon  the  locomotive;  while  that  of  the 
defendant  tended  to  prove  that  the  whistle 
WHS  blown  at  about  one-half  of  a  mile  be- 
fore reaching  the  crossing,  and  that  at  a 
point  80  rods  from  the  crossing  a  bell  was 
kept  ringing  and  the  whistle  sounding  at 
Intervals  until  within  40  feet  of  the  cross- 
ing where  the  collision  occurred;  that 
the  animals  approached  from  the  west 
or  left-hand  side;  that  there  is  a  sharp 
curve  to  the  right  In  the  track  near  the 
crossing,  and  a  cut  in  the  lane  on  the  west 
or  left-hand  side,  from  which  the  animals 
came,  of  from  two  to  four  feet  in  depth, 
which  prevented  the  engineer  in  his  posi- 
tion on  the  engine  from  seeing  them ;  and 
that  he  did  not  see  them  until  within  40 
feet  of  the  crossing,  when  they  came  run- 
ning upon  the  track;  that  immediately 
the  «igineer  reversed  his  engine,  applied 
the  air-brakes,  and  did  all  he  could  to  pre- 
vent colliding  with  them,  but  without 
effect.  Upon  this  state  of  tacts  the  court, 
in  one  of  the  instructions  given  at  the  re- 
quest of  plaintiff,  declared  the  rule  to  be 
that  where  an  Injury  at  a  railroad  cross- 
ing Is  caused  by  a  locomotlTe  upon  which 
a  bell  was  not  kept  ringing,  nor  a  whistle 
blown  at  Intervals,  tor  a  distance  of  80 
rods  before  reaching  tbecrosaing,  and  also 
in  passing  over  it,  the  railroad  company 
operating  the  locomotive  is  prima  ikeu 
liabiefor  sncta  Injury,  unless  the  person  sus- 
taining it  contributed  tliereto  by  his  own 
negligence.  The  giving  ot  this  Instruction 
the  dWendant  claims  was  error,  and  it 
contends  that  the  court  should  have 
charged  the  Jury  as  requested  by  It,  to 
the  effect  that  the  mere  failure  to  ring  the 
bell  or  blow  the  whistle  in  approaching 
the  crossing  would  not  render  it  (the  de- 
fendant) liable  unless  it  was  proved  by  the 
Blaintlff  that  the  failure  to  ring  the  bell  or 
low  the  whiotle  was  the  proximatecause 
o(  the  injury. 

The  question,  then.  Is,  and  It  Is  the  prln- 
dnal  one  in  this  case,  whether  the  failure 
of  a  railroad  corporation  to  ring  a  bell 
eontinnooely,  or  sound  a  whistle  at  in- 
cenralStfor  a  certain  distance  in  approach- 
:ag  •  crossing,  and  In  passing  over  it,  will 


render  the  corporation  prima  fkcta  liable 
for  any  Injury  caused  by  the  locomotive 
at  such  crossing,  not  contributed  to  by 
the  person  who  sustains  the  injury.  We 
think  ItwUl.  By  section  486  of  theCSvU 
Code  it  is  provided:  "A  bell  of  at  least 
twmty  pounds  weight  must  be  placed  on 
each  locomotive  engine,  and  be  rung  at  a 
distancu  ot  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  any 
street,  road,  or  highway,  and  be  kept 
ringing  until  it  has  crossed  such  street, 
road,  or  highway,  or  a  steam-whistle 
must  bo  attached  and  be  sounded,  except 
in  cities  at  a  like  distance,  and  be  kept 
sounding  at  Intervals  until  it  has  crossed 
the  same,  under  a  penalty  of  f  100  for  ev- 
ery neglect,  to  be  paid  by  the  corporation 
operating  the  railroad,  which  may  be  re- 
coverpd  in  an  action  prosecuted  by  the 
district  attorney  of  the  proper  couiity  for 
the  use  of  the  state.  The  corporation  is 
also  liable  for  all  damages  sustained  by 
any  person  and  caused  by  the  locomotives, 
train,  or  cars,  when  the  provisions  of  this 
section  are  not  complied  with."  This  sec- 
tion Is  too  plain  to  admit  of  construction. 
It  means  what  It  so  clearly  expressed  in 
It.  It  is  designed  under  the  penalty  of  a 
fine,  and  a  prima  facie  liability  for  injury 
caused  by  locomotives,  trains,  or  cars  at 
a  street  or  road  crossing,  to  compel  rail- 
road corporations  to  exact  vigilance  and 
diligence  of  those  to  whom  they  intrust 
the  running  ot  engines,  trains,  or  cars 
across  such  places  of  danger  to  the  public 
as  streets  and  highways.  As  already 
stated,  the  evidence  as  to  whether  the  bell 
was  rung  or  the  whistle  blown  upon  the 
locomotive  on  approaching  the  crossing 
was  conflicting,  and  seems  to  have  been 
evenly  balanced.  In  such  a  condition  it 
was  for  the  Jury  alone  to  determine  the 
question,  and  in  finding  a  general  verdict 
for  the  plaintiff  which  covers  all  the  ma- 
terial Issues  they  determined  it  adversely 
to  the  defendant,  and  it  cannot  now  be 
disturbed.  In  view  ot  the  meaning  ot  the 
above  section  ot  the  Code  governing  this 
case,  the  evidence  as  to  whether  the  en- 
gineer, from  bis  place  on  the  engine,  could 
see  tne  animals  near  the  track  when  the 
engine  was  approaching  the  crossing  be- 
comes immaterial,  because  whether  he 
could  see  them  or  not,  before  they  came 
running  upon  the  track  when  the  raigine 
was  but  40  feet  from  the  crossing,  and 
though  be  then  did  all  be  could  to  avoid 
Injuring  them,  If  be  tailed  to  g:ive  the  re- 
quired signals  such  omission  amounted  to 
presumptive  negligence.  Even  it,  as  de- 
fendant contends,  It  was  Incumbent  upon 
plaintiff  to  prove  that  the  failure  to  give 
the  required  signals  was  the  proximate 
cause  of  the  injury  before  be  could  recover, 
in  which  case  It  would  be  material  wbeth* 
erthe  engineer  could  have  seen  the  ani- 
mals In  time  to  prevent  any  injury  to 
them,  though  they  might  have  been  on  the 
track  through  plaintiff's  want  ot  ordinary 
care,  still,  as  the  evidence  on  this  point 
was  strongly  conflicting,  we  would  upon 
the  same  principle,  applicable  to  a  find- 
ing by  a  fuiy  upon  conflicting  evidence, 
be  constrained  to  hold  that  the  Jury  had 
in  flndlng  for  the  plaintiff  Impltodly  passed 
upon  it  In  his  favor. 
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The  remaining  question  Is  whether  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. That  the  above  section  of  the  Code 
did  not  abrogate  the  doctrine  of  contrib- 
utory negligence  was  determined  in  Meeka 
V.  Railroad  Co.,  52  Cal.  602,  and  Glascock 
V.  RuUioad  Co.,  73  Cal.  137, 14  Pac.  Bep. 
518.  This  was  recognized  by  the  trial 
court,  and  stated  to  the  jury  in  the  in- 
struction complained  of,  as  well  as  in  oth- 
er appropriate  instructions  given.  Ordi- 
narily the  question  of  contributory  negli- 
gence, nice  that  of  negligence,  is  a  ques- 
tion for  the  jury,  but  when  the  evidence 
tending  to  establish  it  is  undisputed,  as  In 
the  present  case,  it  becomes  a  matter  of 
law  for  the  court  to  determine.  Giascoclc 
V,  Railroad  Co.,  supra.  The  only  evidence 
here  in  support  of  it  is  that,  on  the  morn- 
ing of  the  day  on  which  the  collision  oc- 
curred, the  plaintiff,  who  was  on  his  way 
to  town,  saw  the  mare  and  colt  with  oth- 
er cattle  in  the  open  lane,  near  the  house, 
which  was  a  half  mile  from  the  railway, 
and  passed  on  to  town  \»'ithout  endeav- 
oring to  prevent  them  from  straying  upon 
the  track,  towards  which  the  mare  and 
colt  were  turned  at  the  time.  Now,  as- 
suming that  tlie  act  of  March  7, 1878,  (St. 
1877-78,  p.  176,)  applicable  to  San  Luis 
Obispo  county,  requires  all  cattle  to  be 
confined  by  their  owners,  to  prevent 
trespass  upon  the  land  of  others,  and  that 
plaintiff's  mare  and  colt  were  running  at 
large  in  the  lane,  where  they  might  tres- 
pass upon  defendant's  right  of  way  across 
the  lane,  contrary  to  the  provisions  of 
such  act,  the  defendant  upon  its  part 
could  not  rely  on  this  fact  alone,  but 
would  still  have  to  show  that  It  was  the 
proximate  cause  of  the  injury  complained 
of.  See  Seigel  v.  Elsen,  41  Cal.  109.  The 
cattle  when  last  seen  by  the  plaintiff  were 
nearly  one-half  a  mile  from  the  track,  and 
the  plaintiff  had  a  right  to  assume  that 
the  required  statutory  signals  would  be 
given  by  defendant,  so  that,  if  his  mare 
and  colt  should  reach  the  track  when  any 
locomotive  or  train  was  about  to  pass 
over  the  crossing,  they  would  thereby  be 
driven  off  or  from  the  track,  as  the  only 
directions  they  could  have  run  from  the 
track  was  down  the  lane  on  the  one  side 
or  to  the  highway  on  the  other.  Higgins 
V.  Deeney,  78  Cal.  578,21  Pac.  Rep.  428; 
Williams  v.  0'Kecfe,9  Bosw-.^sa;  Jetter  v. 
Railroad  Co.,  2  Abb.  Dec.  458.  Hence  we 
think  that,  although  the  plaintiff  may 
not  have  been  entirely  free  from  blame  in 
leaving  the  mare  and  colt  unattended 
with  other  animals  in  the  lane  near  the 
bouse  and  nearly  half  a  mile  from  the 
track,  such  fact  is  too  remote  to  be  re- 
garded as  the  proximate  cause  of  the  in- 
jury, and  therefore  advise  that  the  judg- 
ment and  order  be  afHrmed. 

We  concur:    Belcher,  C.  C;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  and 
order  are  affirmed. 

Thornton,  J.  I  concur  in  the  judgment 
and  in  the  conclusions  reached  by  the 
opinion,  but  I  do  not  concur  in  thec/fctuni 
that,  when  the  facta  are  undisputed,  negli- 


gence  is  a  question  ot  law.  The  corrpct 
rule  is  laid  down  in  Femandes  t. Railroad 
Co.,  52  Cal.  45,  where  the  subject  is  fully 
discussed,  and  the  conclusion  there 
reached  fortified  and  sustained  by  reason 
aud  authority.  See,  also,  Payne  v.  Rail- 
road Co.,  83  N.  Y.  574,  and  cases  there  cited. 
If  the  rule  as  declared  in  the  dictum  above 
stated  has  ever  been  regarded  as  a  law,  it 
has  long  ago  been  rejected  as  unsound  by 
jurists  and  courts.  In  the  case  under  con- 
sideration the  negligence  was  too  remote, 
as  is  clearly  shown  in  the  opinion  of  the 
learned  commissioner. 

85  Cal.  313 


AoAiB  y.  White  et  aJ.    (No.  13,475.) 
(Supreme  Court  of  Calif  ornia.   Aug.  4, 1890.) 
BorsDARiEs— Evidence — Natubal  Moxcmexts. 

In  ejectment  for  land  claimed  by  plaintiff 
under  a  patent  from  the  United  States  the  evi- 
dence showed  that  the  land  in  controversy  was  a 
strip  along  the  southern  part  of  his  graitt;  that 
the  southern  line,  as  located  by  a  well-known  nat- 
ural monument,  which  was  one  ot  the  calls  of  the 
surv  ey,  included  this  strip ;  but  that  if  the  south- 
ern line  was  run  by  course  and  distance  it  did  not 
include  the  strip,  which  in  that  case  belonged  to 
defendant.  Held,  that  the  evidence  was  not  sufB- 
cient  to  sustain  a  judgment  for  defendant,  as  the 
natural  monument  called  for  in  the  survey  must 
prevail  over  the  courses  and  distances  when  there 
IS  a  discrepancy. 

In  bank.  Appeal  from  superior  court, 
Ventura  county;  B.  T.  Williams,  Judge. 

W.  H.  Wilde,  for  appellant.  Blaclcstock 
&  Sbepberd,  for  respondents. 

Thornton,  J.  Action  of  ejectment  for  a 
parcel  of  land  In  Ventura  county,  in  which 
judgment  passed  for  the  defendants. 
Plaintiff  moved  for  a  new  trial,  which 
was  denied,  and  he  appeals  from  the  judg- 
ment and  the  order  denying  his  motion. 
The  plaintiff  claims  under  a  patent  of  the 
United  States,  issued  on  a  confirmed  Mex- 
ican grant  of  the  Rancho  Santa  Paula  y 
Satlcoy.  The  patent  was  issued  by  the 
United  States  on  the  22d  day  of  April, 
1872.  With  the  grantee  of  this  patent  the 
plaintiff  connects  himself  by  proper  mesne 
conveyances  executed  before  the  com- 
mencement of  this  action. 

The  main  point  to  be  determined  herein 
turns  upon  the  location  of  the  southern 
boundary  line  of  the  rancho  above  named, 
which  will  be  herein  called  the  "Santa 
Paula."  It  is  claimed  by  the  plaintiff  that 
the  strip  of  land  In  controversy  herein, 
lying  along  the  southern  boundary  of  the 
Santa  Paula,  of  which  the  defendants 
were  in  possession  when  the  action  was 
brought,  is  within  the  lines  of  the  patent 
above  mentioned,  issued  in  1872,  while  the 
defendants  contend  that  it  is  not  included 
within  such  lines.  On  this  point  testi- 
mony was  Introduced  by  the  parties,  and 
this  court  is  called  on  to  determine  wheth- 
er, within  themlef)  laid  down  in  our  de- 
cisions, there  Is  an  insufflciency  of  the  evi- 
dence to  justify  the  decision  of  the  court 
below,  which  was  adverse  to  the  conten- 
tion of  plaintiff.  We  proceed  to  the  con- 
sideration of  this  point.  The  patent  here- 
in, having  been  Issued  npon  a  co>iflrmed 
Mexican  grant,  is  conclusive  upon  the 
United  States  government  and  all  claim- 
ing under  it.    Such  is  the  meaning  ot  the 
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act  of  coD^resB  of  March  3, 1851.  entitled 
"An  act  to  ascertain  and  settle  the  prl- 
vateland  claims  inthestuteol  California." 
See  fifteenth  section  of  the  act.  This  in- 
terpretation has  always  been  Riven  to  the 
fifteenth  section  of  the  above-cited  act. 
See  Waterman  v.  Smith,  13  Cal.  373; 
Moore  v.  Wilkinson,  Id.  478. 

The  question  of  the  conclnsiveness  of  the 
patent  upon  all,  except  third  persons, 
shoald  be  regarded  as  conclusively  settled 
by  the  cases  above  cited,  which  have  been 
approved  and  followed  in  many  cases  de- 
cided by  this  cotirt  and  the  supreme  court 
of  the  United  States.  There  is  no  case  to 
the  contrary.  The  defendants  claimed  un- 
der u  homestead  entry  made  under  an  act 
of  congress.  They  certainly  can  only  be 
regarded  as  claiming  under  the  United 
States,  and  as  the  patent  is  conclusive  on 
the  United  States,  and  was  so  from  the 
date  of  its  issue,  it  must  be  held  to  be 
coucluHive  on  the  defendants.  The 
southern  line  of  the  patent  of  the  Santa 
Paula  is  thus  described  in  the  field-notes 
of  the  patent  (both  patent  and  field- 
notes  were  offered  in  evidence,  and  are  set 
forth  in  the  transcript)  as  commencing  at 
the  station  mentioned,  S.  P.  13,  and  run- 
ning "thence  S.,  42)^  E.,  at  30  linlcs  enters 
bed  of  Santa  Clara  river,  course  S.  W. ;  at 
4  chains,  intersects  offset  of  township  line 
in  township  3  N.,  range  21  W.,  39.50  chains 
E.  of  comer  of  sections  10,  11,  14,  and 
15;  at  4  chains  and  50  links  crosses  river 
and  ascends ;  thence  along  westerly  slope 
of  abrupt  bill  called  'Lomas  de  Santa 
Paula,'  492  chains,  to  stake  marked  'S.  P. 
14,'  station  at  the  most  southern  point  of 
above-named  hills,  known  as  the  'Punta 
de  la  Loma.' "  It  will  be  observed  that 
this  line  terminates  at  the  most  southern 
point  of  the  bills  called  the  "Lomas  de 
Santa  Paula, "  which  point  is  known  as 
the  "Punta  delaLoma. "  This  is  a  natural 
object  or  monument,  and  the  station  S. 
P.  14  was  there  fixed  and  established  by 
the  calls  of  the  patent.  If  this  point  can 
be  found,  it  is  only  necessary  to  run  a  line 
from  S.  P.  13  to  S.  P.  14  to  fix  the  south- 
em  boundary  line.  It  may  be  that  the 
length  of  this  line  as  stated  in  the  field- 
notes  is  not  accurate.  It  Is  stated  In  the 
notes  to  be  492  chains  in  length.  If  It 
should  turn  out  to  be  actually  longer  or 
shorter  than  492  chains,  this  is  immaterial 
in  fixing  the  line.  The  line  must,  accord- 
ing to  the  calls  of  the  patent,  run  to  this 
point,  whatever  be  its  length,  whether  the 
line  exceed  in  length  492  chains  or  be  less 
than  492  chains.  The  same  may  be  said 
of  the  course.  Any  variation  in  the 
course  should  be  disregarded.  The  varia- 
tion, if  any,  as  the  testimony  shows,  can 
only  be  trifling.  Whether  varying  in  any 
wise  or  not,  that  course  must  be  pursued 
which  will  bring  the  line  to  the  natural 
object,  the  Punta  de  Loma.  The  above  is 
in  accord  with  the  well-settled  rule  that. 
In  applying  a  conveyance  to  the  tract  of 
land  dcBcribed  in  it,  course  and  distance 
must  yield  to  natural  objct^ts  or  monu- 
ments called  for.  Such  monuments  are 
more  certain  and  less  liable  to  mistake  or 
error  than  course  and  distance,  and  there- 
fore monuments,  as  more  certain,  prevail 
over  course  aud  distance,  partaking  more 


or  less  ol  uncertainy.  The  plaintiff  called 
a  surveyor,  one  George  C.  Power,  who 
was  admitted  by  the  counsel  for  defend- 
ants to  be  pre-eminently  qualified  as  a 
surveyor.  Power  located  the  southern 
line  of  the  patent  of  Santa  Paula  in  con- 
formity to  its  calls.  A  plat  of  the  sur- 
vey made  by  Power  is  contained  in  the 
record,  as  well  as  a  topographical  map 
of  the  Punta  de  la  Loma.  The  sontb- 
ern  line,  according  to  the  testimony  of 
this  witness,  includes  within  the  lines  of 
the  patent  the  land  in  possession  of  the 
defendants,  sued  for  in  this  action.  The 
witness  first  proceeded  to  fix  the  location 
of  the  Punta  de  Loma.  He  states  it  to  be 
"A  well-known,  recognized  landmark." 
The  Punta  de  Loma  was  fixed  by  Power 
in  accordance  with  the  calls  of  the  patent 
"as  the  most  southern  point  of  the  hills" 
styled  in  the  field-notes  of  the  patent  the 
"Lomas  de  Santa  Paula."  See  extract 
from  field-notes  of  patent  given  above. 
From  the  point  Punta  de  Loma,  so  fixed, 
he  (Power)  ran  other  linea  to  test  the  ac- 
curacy of  its  location.  In  running  these 
testllnes,  he  used  the  data  furnished  by  the 
field-notes  contained  in  the  patent  of  the 
Santa  Paula.  He  ran  a  line  in  a  north- 
easterly direction  from  the  Punta  de 
Loma,  and,  though  he  found  some  discrep- 
ancies in  courses  and  distances  from  the 
courses  and  distances  stated  in  the  pat- 
ent, still  bis  southern  line  was  substan- 
tially In  accordance  with  the  southerly 
line  of  the  patent,  or  as  near  such  south 
line  fthe  witness  said)  as  conld  be  de- 
termined fi-om  the  evidence  given  him. 
The  plat  and  field-notes  of  the  final  survey 
of  the  Rancho  Santa  Clara  del  Norte, 
which  adjoins  the  Santa  Paula  for  some 
distance  on  the  south,  were  offered  In  evi- 
dence. The  final  survey  of  the  Santa 
Clara  del  Norte  and  the  final  survey  of  the 
Santa  Paula  were  made  by  the  same  sur- 
veyor, J.  E.  Terrell,  and  in  the  same 
month,  December,  1860.  The  above  final 
surveys  have  a  common  line,  whi'th  is  de- 
scribed in  the  latter  portion  of  the  extract 
of  the  field-notes  of  the  Santa  Clara  del 
Norte  as  follows:  "Thence"  (from  Sta- 
tion S.  C,  No.  4,  near  old  abode)  "N.,  37^ 
E.,  455.63  chains  to  large  redwood  post 
marked  'S.  C.  No.  3,'  at  foot  of  hill  called 
Loma  del  Arroyo  Colorado ;  thence  run- 
ning towards  tlie  Punta  dele  Loma  S.  77}i 
W.,  along  southern  slope  of  abrupt  hills 
319  chains  to  stake  marked  '  S.  P.  14,'  a  cor- 
ner of  Rancho  Santa  Paulay  Saticoy,  on 
point  of  hill  known  as  the  Punta  del 
Loma,  marked  'Stake  S.  C,  N.  4,'  and  run 
along  boundary  of  Rancho  Santa  Paulay, 
Saticoy  through  sandy  bottom." 

It  will  thus  be  seen  that  S.  C.  4,  in  the 
final  survey  of  the  Santa  Clara  Del  Norte, 
and  S.  P  14.  in  the  patented  survey  of  the 
Santa  Paula,  are  the  same.  The  corner 
of  the  survey  of  the  Santa  Clara  del  Norte 
No. 3. Power  testifies, is  positively  located, 
and  was  in  evidence  when  he  gave  his  tes- 
timony. He  states  that  he  started  from 
that  point  S.  C.  3,  and  ran  a  transverse 
line  aroun'l  to  the  Punta  de  Loma,  and 
calculated  the  course  and  distance,  and  It 
measured  324.30  chains;  that  it  should 
measure  by  the  patent  319  chains  S.,  71% 
W.  He  farther  says  that  by  following  tbe 
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course  and  diBtance  of  the  patent  it  would 
bring  the  point  a  trifle  north  of  the  point 
be  bad  loca  ted  at  the  sonth  point  of  the 
Punta  de  Loma,  but  it  would  be  on  the 
same  rldf{e  a  little  further  north  of  the 
point  he  bad  located,  which  is  at  the  mout 
southerly  point  of  the  hill.  The  same  ob- 
servations made  above  as  to  the  preva- 
lence of  natural  objects  over  course  and 
distance  apply  here.  The  line  should 
be  run  to  the  natural  object  or  monument, 
regardless  of  the  discrepancies  of  course 
and  distance  and  for  the  reason  above 
stated.  So  run.  the  line  should  be  run  to 
S.  P.  14,  or  the  Punta  del  Loma,  it  being 
apparent  from  the  fleld-noteo  of  the  Santa 
Clara  del  Norte,  that  S.  P.  14  and  S.  C.  4 
are  identical  as  regards  location.  The 
same  witness  further  testifies  that  he  next 
went  up  into  the  Santa  Paula  Oafion, 
8ome  three  miles  to  a  well-deflned  point 
then  existing  there,  and  acknowledged  as 
the  common  corner  of  theGx-Mlssion,  and 
the  Santa  Paula  y  Saticoy  rancbos,  and 
ran  down,  according  to  the  patent,  to  S. 
P.  13  of  the  Santa  Paula  patented  survey, 
which  was  thus  located  as  on  the  plat 
made  by  witness  of  the  land  in  dispute. 
The  south  line  of  the  plat  Is  shaded  blue. 
This  blue  line,  the  witness  testifies,  is  the 
patent  Hue  by  course  and  distance,  as 
measured  from  the  Punta  del  Loma.  This 
blue  line.  Power  states,  is  the  southern 
line  of  the  survey  of  the  Santa  Paula, 
which  went  into  the  patent,  and  within 
this  patented  line  Is  inclndedtbe  land  sued 
for  in  this  action.  Another  and  independ- 
ent survey  was  made  of  this  southern  line 
of  the  Santa  Paula  by  one  J.  A.  Barry,  a 
surveyor.  He  was  called  as  a  witness. 
In  bis  testimony  he  agrees  with  the  wit- 
ness (Power)  as  to  the  location  of  the 
Punta  de  Loma,  and  says  It  is  a  well- 
known,  visible  landmark.  Ue  ran  this 
southern  line  in  accordance  with  the  calls 
of  the  patent,  and  states  that,  as  so  run. 
It  Includes  the  lands  in  possession  of  the 
defendants  and  in  controversy  In  this  ac- 
tion. The  principal  witness  on  the  point 
of  the  location  of  the  southern  line  of  the 
Santa  Paula  called  by  defendants  was  a 
surveyor  named  Stow.  He  bad  been 
county  surveyor  of  \entura  county  for  26 
years.  He  testified  that  he  had  occasion 
to  attempt  to  retrace  the  south  line  of  the 
Santa  Paula  ranclio;  that  this  line  is  one 
of  the  Terrell  surveys,  and  it  Is  in  the  same 
condition  that  all  the  rest  of  them  are, 
srenerally,  all  wrong.  He  then  proceeded 
to  explain,  and  said  that  a  good  many 
years  ago  there  was  some  disagreement 
about  the  location  of  a  line  running  from 
■what  Is  known  as  " Punta  de  la  Loma;" 
that"  we  went  there,  and  endeavored  to  lo- 
cate, from  the  data  that  we  had  and  other 
ways,  the  corner  of  the  Punta  de  la  Loma, 
which  wn  found,  but  we  could  not  locate, 
at  least  satisfactorily,  at  the  time,  by  run- 
ning the  various  lines  running  Into  it  in 
different  directions  according  as  they  were 
on  rhe  Terrell  survey.  Starting  at  other 
known  comers  and  running  to  the  Punta 
de  la  Loma,  there  are  no  two  lines  that 
would  come  out  In  the  8ame  place."  He 
further  said  that,  as  to  the  patent  survey 
of  the  Rancho  Santa  Paula  y  Saticoy,  to 
endeavor  to  follow  the  exact  field-notes  of 


tbe  patent  Is  radically  wrong  and  it  can> 
not  be  done.  It  is  evident  from  the  testi- 
mony of  Stow  that  he  attempted  to  ascer- 
tain the  southern  line  of  the  Rancho  Santa 
Paula  by  course  and  distance,  as  called  for 
in  the  field-notes  of  the  patent.  It  is  not 
surprising  that  he  could  not  so  locate  this 
line.  It  rarely  happens  that  the.  lines  of 
one  survey,  run  by  course  and  distance. 
are  found  to  coincide  with  the  lines  so  run 
of  a  subsequent  survey.  It  is  easily  ac- 
counted tor  by  inequalities  of  the  ground 
on  which  tbe  lines  are  run,  by  minute  dif- 
ference In  tbe  leneth  of  the  chain  used,  and 
sometimeci  by  trifiJng  changes  In  course. 
This  is  more  apt  to  occur  where  the  lines 
are  long.  In  the  case  before  us  the  south- 
em  line  is  492  chains  in  length.  In  conse- 
quence of  the  frequent  occurrence  of  such 
discrepancies  between  different  surveys 
the  rule  that  course  and  distance  must 
yield  to  monuments  is  established.  Stow 
states  in  his  testimony  that  he  was  rea- 
sonably familiar  with  the  Santa  Paula 
Hills  terminating  at  the  Punta  de  la 
Loma;  that  be  bad  been  over  it  at  differ- 
ent times  as  a  surveyor;  that  the  topo- 
graphical map  of  it  made  by  Power  shows 
about  the  topography  of  what  is  known 
as  tbe  Punta  de  la  Loma;  that  It  (the 
Punta)  Is  a  ptermanent  natural  landmark, 
and  that  it  is  the  most  southerly  point  of 
the  Punta  de  la  Loma.  This  Punta  de  la 
Loma  or  Punta  del  Loma  (for  it  is  called 
by  both  of  these  names)  is  a  controlling 
call  in  the  situthem  line  of  tbe  Santa 
Paula,  as  set  forth  in  the  patent  and  field- 
notes  of  the  ranch,  is  a  permanent  nat- 
ural monument,  and  fixes  the  location  of 
the  line  in  dispute.  By  Stow's  statement 
as  to  the  Punta  he  shows  that  Power's 
location  of  the  line  is  correct,  or  so  nearly 
correct  as  to  clearly  demonstrate  that  the 
court  erred  In  fixing  the  southern  line  of 
the  Santa  Paula  so  as  to  exclude  the  land 
herein  sued  for.  It  may  be  conceded  that 
the  southern  line  as  fixed  by  Power  is  not 
identical  with  the  southern  line  of  the  pat- 
ent, but  it  suffices  to  show  that  tbe  court 
below  went  wrong  in  coming  to  the  con- 
clusion that  the  land  sued  for  was  entirely 
outside  of  the  patented  southern  line.  At 
any  rate  it  shows  that  the  greater  part  of 
the  land  in  suit  lies  within  the  lines  of  the 
patent,  which  part  plaintiff  is  entitled  to 
recover.  As  to  Norway's  survey,  made 
aDont  18  years  after  the  patent  of  Santa 
Paula  was  issued,  it  Is  entitled  to  but  little 
consideration.  Norway  was  sent  to  sur- 
vey tbe  land  remaining  as  public  land 
after  tbe  survey  of  tbe  granted  lands  bad 
been  made,  and  it  would  be  hig:lily  unjust 
to  allow  such  a  survey  to  disturb  or  dam- 
age the  lines  of  the  lands  which  bad  gone 
into  the  patent.  A  holder  of  land  under 
a  patented  Mexican  grunt  would  never  be 
safe  in  his  holding  if  his  survey,  wbicb  had 
gone  into  a  patent  declared  to  be  conclu- 
sive between  him  and  the  United  States 
government,  could  thus  be  disturbed.  We 
are  of  opinion  that  the  evidence  was  not 
sufficient  to  Justify  the  decision  of  tbe 
court  in  this  case,  and  therelore  the  judg- 
ment and  order  should  be  reversed,  and 
the  cause  remanded  for  a  ne1^■  trhil.  We 
find  no  error  in  the  record  for  whi<:h  a  re- 
versal should  be  ordered,  but  for  the  error 
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pointed  out  above  the  Jadginent  muHt  be 
reversed,  and  the  cause  remanded  for  a 
new  trial  in  conlornilty  with  the  views  es- 
presaed  in  this  opinion.    So  ordered. 

We  concur:    Fox,  J.;   Sharpbtein,  J.; 
Works,  J. ;  McFarland,  J. 


85  Cat.  3M 

People  v.  Murray. 


(No.  20,634.) 


(Supreme  Court  of  California.    Aug.  U,  1890. ) 

Cbiminai.  Law — Discharob  of  Juhy — Imfxachins 
Witness— New  Triai.. 

1.  An  order  of  the  court  to  the  sheriff  recited 
that  whereas  the  business  of  the  court  required  a 
jury  for  the  trial  of  criminal  cases,  it  was  ordered 
that  he  summon  40  men  eligible  for  jurors.  Be- 
fore defendant's  case  was  reached  they  were  dis- 
charged, and  a  new  ]ary  summoned,  by  which  he 
was  tried.  Held,  that  the  first  jury  having  been 
summoned  for  no  fixed  term,  and  for  the  trial  of 
no  particular  case,  the  court  coald  discharge  it 
any  time  without  cause. 

3^  On  cross-examination  of  defendant's  wit- 
ness, he  was  asked  if  he  had  not  made  stutcmeuta 
to  the  effect  that  he  was  friendly  to  defendant, 
and  would  say  nothing  to  hurt  him;  and  ou  his 
denying  this  a  witness  was  called  who  tostifled 
to  such  statements.  Held,  that  if  the  testimony 
of  defendant's  witness  was  mat*?rial  and  favor- 
able to  him,  the  impeaching  testimony  was  prop- 
erly admitted,  and  if  the  former  testimony  was 
immaterial  defendant  could  not  have  been  injured 
by  the  latter. 

8.  Ou  a  motion  for  a  new  trial  In  a  murder  case 
defendant  should  have  been  allowed  to  show  that 
during  the  trial  the  jury  read  a  local  newspaper 
containing  a  savage  attack  on  the  juries  of  that 
county  for  several  years  previous,  especially  in 
criminal  cases,  alleging  that  certain  persons  fre- 
quently appeared  on  the  juries  in  criminal  cases, 
and  that  murders  were  declai'cd  to  be  manslaugh- 
ters, etc. ;  and  it  would  then  have  been  for  the 
prosecution  to  have  shown,  if  possible,  that  the 
article  was  not  read  by  the  jury,  or,  if  read, 
that  they  were  in  no  wise  Influenced  thei-ebv. 

Department  1.  Appeal  from  superior 
•court,  San  DleRO  county;  W.  J.,.  Pikrce, 
Judijce. 

Huasaker,  Britt  &  Goodrich,  for  appel- 
lant. Atty.  Gen.  Geo.  A.  Johnson,  lor  the 
People. 

Works,  J.  The  defendant  was  charged, 
tried,  and  convicted  of  the  crime  of  mur- 
der, and  sentenced  to  be  banned.  IIo 
moved  for  a  new  trial,  his  motion  was  de- 
nied, and  he  appeals.  The  first  error  com- 
plained of  relates  to  the  selection  of  a  jury. 
On  the  30tli  day  of  September,  1SS9,  the 
court  below  made  the  following  order: 
"To  the  sheriff  of  said  county— (ireetinp;: 
Whereas  the  business  of  the  superior  court 
recjuires  the  attendance  of  a  trial  jury  for 
the  trial  of  criminal  cases,  and  no  jury  is 
in  attendance,  it  is  the  order  of  the  court 
that  you  are  hereby  directed  to  summon 
forty  (40)  men  havhip  (|ualitlcations  of 
jurors  from  the  body  of  this  San  Diego 
county,  state  of  California,  to  l>c  and  ap- 
pear in  department  No.  3  of  the  superior 
court,  at  the  court-room  in  the  K-xpress 
block,  on  the  north-east  comer  of  Sixth 
and  F  streets,  in  the  city  of  .San  Diego, 
county  of  San  Diego,  state  of  California, 
on  Monday,  October  7th,  A.  I),  iws!),  at  the 
hour  of  9  o'clock  a.  m.  of  said  day,  and  of 
this  writ  make  legal  service  and  duo  re- 
turn." The  clerk  issued  a  renin'  in  accord- 
ance with  this  order,  and  the  same  was 


placed  in  the  hands  of  the  sheriff,  who 
made  return  that  he  had  duly  summoned 
the  number  of  jurors  required,  giving  the 
names  of  those  summoned.  Afterwards, 
on  the  7th  day  of  October,  1889,  the  case 
of  People  V.  Frank  C.  Tower,  charged 
with  the  crime  of  an  assault  witti  a  deadly 
weapon,  came  on  for  trial,  and  the  jurors, 
selected  as  above,  were  called,  and  a  jury 
of  their  number  impaneled,  who  tried  the 
cause  and  returned  a  verdict  of  guUtj-  of 
a  simple  assault.  Again,  on  the  14th  day 
of  October,  1889,  the  case  of  People  v. 
Chapo  was  called  for  trial.  The  jurors 
above  mentioned  appeared  for  duty  in 
said  cause,  whereupon  the  district  attor- 
ney moved  the  court  to  discharge  from 
further  duty  as  jurore  the  persons  who 
had  served  as  jurors  in  the  case  of  People 
V.  Tower.  The  bill  of  exceptions  shows 
that  the  motion  of  the  district  attorney 
was  based  on  the  ground  that  the  verdict 
of  these  jurors  in  the  Tower  Case  was  so 
palpably  in  opposition  to  tlie  evidence 
given  in  tiie  case,  and  in  violation  of  their 
duties  as  such  jurors,  that  they  were  un- 
worthy to  sit  In  other  causes.  The  judge 
of  the  court  below  seems,  from  his  remaiks 
in  passing  on  the  motion,  to  have  agreed 
witli  the  district  attorney,  and  an  order 
was  made  discharging  the  jurors,  which 
does  not,  however,  state  upon  what 
ground,  cscei)t  that  it  was  for  ample  and 
sufncient  i-ensons.  On  the  17th  day  of  Oc- 
tober, 18.S9,  this  cause  was  called  for  trial, 
and  the  following  proceedings  were  had, 
as  recited  in  the  bill  of  exceptions :  "  The 
defendant,  by  his  counsel,  moved  the  court 
to  vacate  and  set  aside  the  order  of  said 
court,  made  by  the  court  on  tlic  14th  day 
of  October,  1.SS9,  discliarging  from  further 
service  or  attendance,  as  Juroi-s,  J.  R. 
Scranton,  Robert  Steadman,  .1.  11.  Tyler, 
W.  W.  Collier,  W.  H.  Crawford,  Andrew 
Casady,  F  M.  Green,  Sam  Deeblc,  Henry 
Cook,  A.  D.  Stark  weather,  Thomas  Tiglie, 
and  Jacob  Vanderwalte,  on  the  ground 
that  said  order  was  made  without  au- 
thority of  law  or  power  on  the  part  of  the 
court  to  make  the  same;  and  in  support 
of  said  motion  called  and  examined  W.W. 
Whitsou,  who  testified  as  follows,  to- wit: 
'I  am  the  official  short-band  reporter  of 
department  No.  3  of  the  superior  court  of 
this  county.  I  was  acting  as  such  reporter 
of  said  court  on  the  14th  day  of  the  pi-es- 
ent  month,  when  the  order  referred  to 
was  made  by  the  court.  1  dtm't  know 
that  I  took  all  the  proceedings  a  t  that 
time,  but  I  think  I  did.  Here  is  a  sheet 
witli  some  notes  on  it.  I  dcm'tknow  that 
it  has  ail  the  proceedings  had  at  that  time, 
but  it  has  all  that  was  said  i^y  the  court 
and  Mr.  Dnney.  Mr.  Dancy  said  at  that 
time:  "1  have  a  motion  which  I  desire  to 
make  this  morning,  before  any  juror  is 
selected  in  this  case,  [People  v.  Ignutio 
Chapo.]  My  motion  is  this:  Last  Fri- 
day the  jury  in  the  Tower  Case  rendered 
a  verdict  that  it  seems  to  me  must  have 
been  arrived  at  iinly  alter  a  total  disre- 
gard of  the  instructions  of  the  court  and 
the  evidence  in  the  case.  It  seems  to  me 
that  it  must  have  required  a  great  stretch 
of  the  imugiuation  to  have  brought  in 
sucii  a  verdict  as  was  brought  in  in  tliat 
case,  and  the  jurymen  must  be  very  tired 
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after  rendering  fhat  verdict,  and,  iwrhaps, 
a  little  vacation  would  not  do  them  any 
harm.  It  Ib  Just  Buch  verdicts  as  this  that 
bring  the  court  and  the  lawintocontempt 
€uid  disrespect  by  the  community,  and  it 
seems  to  me  that  it  is  my  duty,  however 
unpleasant  It  may  be,to  state  to  the  court- 
that  I  do  not  feel  that  I  could  select  the 
gentlemen  that  were  on  that  jury  on  this 
Jury  this  morning  with  any  degree  of  safe- 
ty. It  seems  to  nie  that  that  verdict  Is  so 
outrageously  beyond  and  outside  of  the 
evidence,  and  beyond  and  outside  the  law 
of  the  case,  that  it  makes  one  feel  indig- 
nant to  think  that  twelve  men  would 
bring  In  such  a  verdict,  and  I  say,  though 
tmpleasant  the  duty  may  be,  I  think  It  is 
my  duty,  it  is  a  duty  I  owe  to  the  com- 
munity, to  make  a  motion  that  thetwelve 
gentlemen  that  served  on  that  jury  be  dis- 
charged from  further  attendance  on  this 
court."  The  court  said:  "It  Is  the  opin- 
ion of  the  court  that  the  verdict  of  the 
Jury  in  that  case  must  have  surprised  even 
the  most  sanguine  expectations  of  counsel 
for  the  defense.  Mr.  Hunsaker,  I  remem- 
ber, said  to  the  jury  thnt  be  accepted  the 
challenge  of  the  district  attorney,  and 
that  the  jury  in  this  case  should  bring  in 
either  a  verdict  of  guilty,  as  charged  In 
the  indictment,  or  a  verdict  of  acquittal. 
The  jury  might  have  brought  in  a  verdict 
of  acquittal  In  that  case,  and  no  discredit 
could  have  attached  to  their  finding,  be- 
cause evidence  was  before  them  which 
tended  to  establish  an  ali'M,  and  thf>y  had 
a  right,  if  thp.v  desired,  to  believe  that  evi- 
dence, and  to  discard  the  evidence  on  the 
part  of  the  prosecution  tending  to  show 
that  the  defondant  was  at  the  place  where 
the  assault  with  intent  to  commit  murder 
wa*  effected :  but  when  the  Jury  brought 
in  a  verdict  of  simple  assault  in  a  case 
where  the  evidence  showed,  and  the  jury 
believed  by  their  verdict,  that  an  assault 
had  been  made,  and  the  evidence  showed 
that  the  assault  was  made  with  a  loaded 
pistol,  which  was  then  and  there  rapidly 
fired,  the  jury,  in  order  to  bring  in  the  ver- 
dict of  simple  assault,  had  to  say  that  the 
loaded  pistol  being  then  and  there  fired 
was  not  a  deadly  weapon,  being  flred  at  a 
time  when  an  assault  was  being  commit- 
ted. This  court  has  no  further  use  for  the 
twelve  gentlemen  that  were  sitting  upon 
that  panel.  They  will  be  discharged." 
Whereupon  said  motion  to  set  aside  said 
order  was  submitted  to  the  court  for  de- 
cision, and  the  court  denied  the  same,  to 
which  ruling  defendant  then  and  there  ex- 
cepted. That  thereafter,  and  before  the 
Impaneling  of  the  Jury  was  begun,  the  de- 
fendant moved  the  court  to  direct  the  clerk 
to  place  In  the  jury-box  the  names  of  the 
twelve  persons  mentioned  in  the  order  of 
October  14th.  and  offered  in  support  of 
said  motion  the  evidence,  heretofore  set 
forth,  which  had  been  offered  in  support 
of  the  motion  to  vacate  and  set  aside  the 
order  of  October  14th,  which  motion  was 
by  the  court  denied,  and  to  which  ruling 
the  defendant  then  and  there  duly  ex- 
cepted.'" 

It  must  be  conceded  that  this  was  a 

novel    i)roceeding.      Ordinarilj'    a    court 

would  notbejustlfied  in  discharging  a  jury 

because  it  had  returned  a  verdict  which  did 
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not  meet  with  the  approval  of  the  court. 
But  the  verdict  might  be  such  as  to  con- 
vince the  court  that  the  jury  had  purpose- 
ly and  willfully  disregarded  the  evidence, 
and  returned  a  verdict  in  violation  of  their 
sworn  duty.  Under  such  circumstances 
the  court  would  not  only  be  justified  in 
discharging  the  jurors,  but  it  would  be  Its 
duty  to  do  so.  The  judge  of  the  court  be- 
low seemstohave  been  of  the  opinion  that 
the  verdict  returned  in  the  case  referred  to 
was  such  as  to  Justify  the  action  taken, 
and  in  the  absence  of  any  showing  to  the 
contrary  we  must  presume  in  favor  of  the 
action  of  the  court.  But  the  jurors  dis- 
charged were  not  selected  to  try  the  de- 
fendant's case,  nor  were  they  selected  to 
serve  for  any  fixed  term,  as  is  shown  by 
the  oi-der  above  set  «>ut.  This  being  the 
case,  the  court  bad  the  undoubted  right  to 
discharge  them,  or  any  of  them,  at  an> 
time,  without  giving  any  reason  for  such 
discharge,  and  without  the  existence  of 
any  reason.  The  only  difficulty  apparent 
in  this  case  is  that  the  jurors  were  dis- 
charged lor  what  might,  under  some  cir- 
cumstances, be  an  insufilcient  reason.  But 
as  no  reason  was  necessary,  the  fact  that 
an  insufficient  one  was  assigned  as  the 
ground  of  the  order  can  make  no  differ^ 
ence.  Again,  conceding  that  the  discharge 
of  the  Jury  was  unwarranted,  it  does  not 
appear  that  any  Injury  resulted  or  could 
have  resulted  to  the  defendant  by  reason 
of  such  discharge.  As  the  jury  was  not 
selected  for  the  trial  of  his  case  he  had  no 
vested  right  to  a  trial  by  such  Jury.  An- 
other Jury  by  which  he  W€W  tried  was  or- 
dered to  be  summoned  in  precisely  the 
same  manner  that  the  first  one  had  been 
selected  and  summoned,  vit.,  by  the  sher- 
iff. It  is  not  shown  or  claimed  that  the 
jurors  thus  selected  were  less  favorable  to 
the  defendant  than  the  jurors  discharged 
would  have  been.  As  to  these  jurors  all 
of  his  rights  of  challenge  were  preserved, 
and  he  has  no  Just  reason  to  complain. 
People  V.  Arceo,  32  Cal.  40.  The  case  of 
Hildreth  v.  City  of  Troy,  101  N.  Y.  234,  4 
N.  E.  Rep.  659,  relied  upon  by  the  defend- 
ant, differs  materially  from  the  one  under 
consideration.  There  the  jury  had  been 
selected  under  and  in  conformity  to  a  stat- 
ute of  that  state,  which  the  court  say 
made  "elaborate  provision  for  securing  an 
impartial  jury, "and  not  by  the  sheriff, 
upon  an  open  ventre,  as  in  this  case,  and 
the  jury  thus  selected  constituted  the  reg^ 
ular  panel  of  jurors  to  try  that  particular 
case.  Certain  ofthejurorsweredischarged 
by  the  court  below  on  the  erroneous 
ground  that  they  were  incompetent  to  sit 
as  such  jurors  by  reason  of  the  fact  that 
they  were  tax-payers  of  the  city  of  Troy, 
the  city  being  a  party  to  the  suit.  There 
was  sufficient  ground  in  that  case,  we 
think,  for  reversing  the  case  for  the  reason 
that  the  additional  jurors  were  not  select- 
ed as  provided  by  the  statute,  bat  upon 
an  open  ventre  by  the  sheriff.  By  this 
means  the  party  was  deprived  of  the  safe- 
guards provided  by  the  statute  for  procur- 
ing a  fair  and  impartial  trial.  In  this 
case,  as  we  have  seen,  the  defendant  was 
deprived  of  no  such  right,  and,  therefore, 
the  case  Is  not  in  point, 
it  is  further  contended  by  the  appellant 
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that  the  enart  erred  In  admitting  certain 
testiinony  offered  by  the  respondent.  The 
aefendant  had  examined  a  certain  witness 
in  chief,  and  on  cross-examlnatton  be  was 
aslced  whether  he  did  not  make  certain 
statements  tending  to  show  that  he  was 
friendly  to  the  defendant  and  one  Hub- 
bard, a  friend  of  the  defendant,  and  that 
he  would  not  tell  anything  that  would 
hurt  the  defendant.  The  witness  denied 
having  made  the  statements,  and  the  per- 
son to  whom  he  was  claimed  tohavemade 
them  was  called  and  allowed,  over  the 
defendant's  objection,  to  contradict  the 
former  witneed,  and  to  testify  to  the  state- 
ments made  by  him.  It  is  insisted  that 
the  testimony  was  immaterial,  and  only 
tended  to  contradict  the  witness  as  to  a 
collateral  and  immaterial  matter.  The 
evidence  is  not  in  the  record,  and  for  that 
reason  we  are  unable  to  say  whether  tlie 
evidence  was  material  or  nut.  Bat  if  the 
witness  had  testified  favorably  to  the  de- 
fendant in  his  examination  in  chief  it  was 
competent  to  show  that  he  had  made 
statements  out  of  court  tending  to  sbow 
his  friendly  feeling  towards  the  defendant, 
and  that  he  had  expressed  an  intention  to 
suppi-ess  facts  within  his  knowledge  that 
would  injure  the  defendant's  case.  If  this 
■""ere  not  so  the  evidence  of  the  witness 
given  in  chief  is  not  set  out  in  the  tran- 
script, and  we  cannot  know  whether  he 
bad  testified  to  any  facts  favorable  to 
the  defendant  or  not.  If  not,  the  testi- 
mony tending  to  impeach  him  was  Imma- 
terial; but  for  the  name  reason  that  it 
was  immaterial  it  must  be  held  not  to 
have  been  injurious  to  the  defendant,  be- 
cause to  impeach  a  witness  who  had  tes- 
tified to  nothing  favorable  to  him  could 
work  him  no  injury. 

Certain  instructions  were  asked  by  the 
defendant,  and  refused,  and  this  Is  com- 
plained of.  But  the  inBtructlons  given  by 
the  court  were  very  full,  fairly  presented 
the  case  to  the  jury,  and  covered  the  mat- 
ters included  in  those  refused. 

In  support  of  the  motion  for  a  new  trial 
it   appeared    that  the  Jury  upon    being 
sworn   to   try   the   case   were  placed   in 
charge  of  a  bailiff,  and  not  allowed  to  sep- 
arate, and  the  defendant  offered  to  prove 
by  the  bailiff  that  while  the  jury  was  so  In 
his  charge,  and  during  the  trial,  the  ju- 
rors were  allowed  to  and  did  read  certain 
Issues  of  the  San  Diego  Union,  a  newspa- 
per printed    and    published    in    the  city 
where  the  trial  was  in   progress,  and  cer- 
tain of  the  articles  published  in  said  iusues 
of  the  paper  were  offered  for  the  purpose 
of  showing  that  they  were  calculated  to 
influence  the  jury  against  the  defendant. 
The  evidence  was  excluded.    We  set  out  in 
this  opinion  some  of  the  matter  contained 
in  the  articles  referred  to : 
"Are  there  any  Files  on  the  Juries  of  San 
Diego  County? — Some  Ideas  Suggest- 
ed by  the  Records— A  Suspicion  that 
Things  are  not  what  tl  qy  should  be 
—Some  of  the  Facts  al)out  the  Sub- 
ject. 
"Incident  to  the  i"ecent  outrageous  ver- 
dict in  the  Tower  Case,  a  correspondent 
of  the  Union  called  attention  to  the  fact 
that  within  the  past  few  years  there  ha\-e 
been    numerous  equally    unaccountable 


findings  by  juries  In  San  Diego  county, 
and  it  was  suggested  that  if  the  list  of 
jurors  were  gone  over  possibly  there  might 
be  found  a  thread  running  through,  which 
might  be  used  as  a  clue  to  the  cause  of 
such  verdicts.  Certain  it  is  that  within 
the  last  eight  years  public  sentiment  has 
been  strained  and  roused  to  indignation 
over  the  acquittal  of  more  than  one  ci-ira- 
Inal  around  whom  there  had  gathered  ev- 
Idenceof  guilt,  until  it  seemed  nothing  short 
of  a  violation  of  a  juryman's  duty  could 
possibly  render  a  verdict  exculpating  the 
offender  from  the  consequences  of  his  acts. 
Never,  within  the  history  of  the  county, 
has  capital  punishment  been  Inflicted,  and 
yet  there  have  been  committed  crimes  as 
Infamous  and  cold-blooded  as  ever  stained 
the  annals  of  any  municipality,  and  made 
a  mockery  of  law.  Public  sentiment,  time 
and  again,  aroused  to  indignate  remon- 
strance, but  helpless  under  the  miscarriuge 
of  the  established  methods  of  administra- 
tion of  Justice,  has  suffered  under  repeated 
acquittals  or  preposterously  inadequate 
verdicts,  until  more  recent  suspiciously 
Inane  findings  have  called  forth  wide- 
spread and  unanimously  unfavorable 
comment.  Have  the  juries  who  have  sat 
In  criminal  and  civil  cases  in  San  Diego 
county  during  the  past  few  years  been 
packed?  Is  it  possible  that  in  this  vaunt- 
ed county  there  hasforyeare  been  practiced 
the  most  flagrant  violation  of  the  very 
first  principles  of  the  jury  system,  as  it 
liad  been  so  long  honored  ?  There  Is  the 
incontrovertible  evidence  of  the  records 
to  show  that  Juries  of  the  past  four 
years,  at  the  very  least,  have  been  com- 
posed In  part  of  the  same  Individuals. 
Does  anything  follow?  Let  the  people 
draw  their  own  inferences.  Since  ISSl 
there  have  come  Into  the  courts  of  this 
county  thirty  or  more  murderca8e8,many 
of  them  as  utterly  wanton  and  cold-blood- 
ed as  were  ever  perpetrated.  In  all  this 
criminal  i-ecord  there  have  been  only  four 
convictions  straight  on  the  information. 
There  was,  indeed, one  infliction  of  capital 
punishment  in  the  ease  of  a  poor,  friend- 
less Indian.  Upon  one  man  the  death 
sentence  was  pronounced,  but  never  car- 
ried out,  because  he  suicided.  In  seven 
straight  out  murder  cases  the  verdict  of 
manslaughter  was  rendered,  which  in  the 
crime  of  murder  is  about  as  heavy  as  the 
verdict  of  simple  assault  where  a  roan 
shoots  several  times  Into  a  house  full  of 
women.  In  two  cases  of  murder  the  rec- 
ords show  that  tnere  appears  to  have 
been  no  disposition  of  these  cases.  The 
verdict  in  eight  of  these  murder  cases  was 
a  straight  out  declaration  'not  guilty.' 
What  follows?  The  answer  will  be  given 
to-morrow." 

After  stating  that  certain  persons  fre- 
Quently  appeared  on  juries,  in  criminal 
cases,  it  is  further  said:  "In  1888,  the 
names  of  most  of  these  men  appear  from 
three  to  eight  times.  In  a  city  of  30,000 
people  why  were  the  same  Jurors  used 
over  and  over  again?  The  law  saj'S  that 
jurors  shall  be  drawn  from  different  parts 
of  the  county.  Men  have  performed  jary 
service  repeatedly  whose  known  haunts  are 
a  certain  saloon  on  Fifth  street.  A  venire 
is  called  and  rapidly  exhausted.  Directions 
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are  isBued  to  liisue  a  special  veaire.  Time  ii 
short ;  all  parties  In  the  suit  an  ready  for 
trial.  There  is  no  time  to  search  the  coun- 
ty for  Jurors  who  have  not  before  served. 
Certain  men  are  Icnown  to  be  found  la  a 
certain  resort,  henchmen  of  a  high  oflScial. 
They  must  be  takoi  care  of,  and  $2.50  a 
day  is  good  average  pay.  ii»be!  Mr.  Ju- 
ror is  taken,  notwltbstanding  he  has  al- 
ready served  from  one  to  six  times.  He 
knows  that  by  rendering  verdicts  in  ac- 
cordance with  the  desires  ol  a  certain  high 
official  he  will  be  provided  with  a  f2.60 
per  day  job  whenever  opportunity  offfTS, 
and  that  the  opportunity  will  be  created 
when  possible.  He  becomes  a  profession- 
al Juryman,  and  his  verdict  sometimes 
causes  his  fellow-citizens  to  enter  an  In- 
dignant protest,  bnt,  secure  in  the  protec- 
tion of  certain  well-known  attorneys  and 
high  officials,  be  renders  his  verdicts,  and 
kepps  bis  soft  snap.  These  men  appear 
mostly  In  murder  cases  and  murderous  as- 
saults. Murders  are  declared  to  be  man- 
slaughter, assault  and  murderous  assault, 
'simple  aBsaults,'  until  the  people  have 
come  to  be  hopeless  of  seeing  Justice  mett;d 
out,  and  the  punishment  Is  rarely  made 
to  fit  the  crime." 

The  refusal  to  admit  this  testimony 
was  error.  A  judge  or  Juror  who  is  called 
upon  to  sit  in  the  trial  of  a  case,  es- 
peciaUy  where  the  life  of  the  defendant 
is  involved,  should  act  calmly,  deliber- 
ately, dispassionately.  He  should  be  gov- 
erned entirely  by  the  law  and  the  evi- 
dence, uninfluenced  by  his  own  feelings, 
prejudices,  or  passions,  or  the  passions  or 
prejudices  of  others.  But  we  cannot  shut 
our  eyes  to  the  fact  that  the  man  who 
acts  as  Judge  or  juror  is  bnt  human,  and 
is  not  alwayb  up  to  the  ideal  or  legal 
standard  of  fairness  and  impartiality, and 
that  improper  influences  will  8ometimr>fl 
bring  about  Improper  and  unjust  verdicts. 
Therefore,  it  is  always  competent  for  a  de- 
fendant who  has  been  convicted  to  show, 
if  he  can,  that  the  verdict  rendered  against 
bim  Is  the  result  of  such  Improper  influ- 
ence. Farrer  v.  State,  2  Ohio  St.  64;  2 
Grab.  &  W.  New  Trials,  484;  Walker  v. 
State,  87  Tex.  367.  An  attempt  on  the 
part  ol  any  person,  whether  through  the 
medium  of  a  newspaper  or  otherwise,  to 
influence  a  Jury  by  any  improper  means 
to  bring  In  a  verdict  against  a  defendant 
is  a  palpable  violation  of  his  right  to  a 
fair  and  impartial  trial,  and  if  it  appears 
to  the  court  to  have  had  such  an  eftect  a 
sew  trial  should  be  granted.  There  can 
be  no  doubt  as  to  the  intention  or  palpa- 
ble effect  of  the  articles  above  set  out.  It 
was  the  clear  intention  of  the  publishers 
of  this  paper  to  intimidate  the  jury,  and 
by  abusing  other  <urorH,  who  had  re- 
turned verdicts  of  acquittal,  to  induce 
them  to  And  the  defendant  guilty,  and  imi- 
pose  npoB  bim  the  extreme  penalty  of  the 
law.  Whether  they  bad  that  eOect  upon 
the  jury  or  not  was  a  question  that  the 
defendant  bad  a  right  to  have  determined 
by  the  court  on  his  motion  for  a  new 
triaK  The  defendant  should  have  been 
allowed  to  make. the  proof  with  leavH  to 
tbe  peoide  to  show,  if  possible,  that  these 
particular  articles  were  not  read  by  the 
Jnry,  or,  it  tliey  were,  that  they  were  not 


In  any  way  influenced  by  them.  People 
v.  Ooldenson,  76  Cal.  828,  353, 19  Pac.  Rep. 
161.  Tbe  Judgment  is  affirmed.  Tbe  or- 
der denying  the  defendant  a  new  trial  is 
reversed,  with  Instructions  to  the  court 
below  to  vacate  the  same,  and  rehear  the 
motion  allowing  the  defendant  to  intro- 
duce the  evidence  excluded  on  the  former 
hearing,  and  the  people  to  rebut  tbe  same 
by  other  evidence,  it  it  is  desired. 

We  concur :    Fox,  J. ;  Patbbson,  J. 


fiociBTHi  DBS  Mines  U'Aroent  et  Fonob- 

IIUE8  OB  BWOHAM  V.  MACKINTOSH. 

(Supreme  Cowrt  of  XXUOi.    July  98, 1890.) 

COBPOKATlOyS— BbOOSD  APPBil/— BbVIEW. 

1.  A  corporation  cannot  recover  on  a  note 
given  to  Its  defaaltlng  manager  by  defendant, 
where  the  evidence  shows  that  it  waa  a  personal 
transaction  for  the  acoommodation  of  such  man- 
ager, without  oonaideration,  and  there  ia  no  evi- 
dence to  »how  that  its  having  been  given  enabled 
the  manager  to  defraud  the  oompany,  or  assisted 
him  in  so  doing. 

8.  Where,  on  appeal  from  an  action  on  such 
note,  the  judgment  was  reversed,  and  the  cause 
remanded,  on  a  second  appeal  the  supreme  court 
1b  bound  by  its  former  decision  only  so  far  as  the 
evidence  in  the  two  trials  was  the  stme. 

8.  Where  the  evidence  at  the  former  trial 
was  not  adduced  at  the  second,  and  so  is  not  in 
the  record,  the  supreme  court  can  only  consider 
80  mui;h  of  It  as  is  set  out  in  its  former  opinion, 
in  order  to  determine  how  far  it  coincides  with 
that  adduced  at  the  second  trial. 

4.  There  being  evidence  that  the  notewas  not 
given  to  the  corporation,  and  that  it  was  without 
consideration,  and  none  to  the  contrary  at  tbe 
second  trial,  the  former  decision,  that  it  was  up- 
on consideration,  and  injured  the  corporation, 
does  not  bind  tlie  supreme  court,  where  its  opinion 
does  not  show  the  amount  of  the  consideration 
nor  the  extent  of  the  Injury, 

Appeal  from  third  district  court;  before 
Justice  Anderson. 

For  opinion  on  former  appeal,  see  16 
Pac.  Rep.  363. 

Marsball  dt  Boyle,  for  appellant.  Beo- 
oett,  Kirkpatriek  A  Bradley,  (R.  H&rkneaa, 
of  counsel.)  for  respondent. 

Blaokbubn,  J.  This  suit  was  brought 
December  23,1884;  tried  before  the  court 
December  SO,  1886,  and  Judgment  rendered 
for  defendant;  anpeal  had  to  supreme 
court,  and  on  May  2, 188S,  judgment  was 
reversed.  On  January  23, 188U,  the  cause 
was  retried  by  the  court,  jury  being 
waived,  and  Judgment  again  rendered  for 
defendant,  and  a  motion  was  made  fur  a 
new  trial,  and  tbe  motion  was  overruled. 
From  the  overruling  of  the  motion  for  a 
new  trial,  and  tbe  jadgnient,  tbls  appeal 
is  taken.  Tbe  complaint  alleges  that  tbe 
plaintiff,  a  foreign  corporation,  did  busi- 
ness in  mining  in  this  country  in  the  name 
ol  "F.  Medhurst,  Commercial  Director." 
That  the  defendant  well  knew  that  was 
the  name  in  which  the  company  did  busi- 
ness. That  the  defendant,  at  the  city  of 
Salt  Lake,  on  the  3d  daj'  of  February, 
1882,  under  the  name  of  "R  Mackintosh," 
executed  and  delivered  to  plaintiff,  undar 
the  name  and  style  of  "F.  Medhurst,  Com- 
mercial Director, "  his  promissory  note  as 
follows:  "3  Februarj-,  1882,  Salt  Lake 
City.    Six  months  after  date,  for  value  re- 
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celved,  T  promise  to  pay  to  F.  Medhurst, 
Commercial  Director,  or  order,  the  sum  of 
seven  thousand  dollars  (J7,000)  together 
•with  Interest  at  the  rate  of  ten  (10)  per 
cent,  per  annum.  K.  Mackintosh.  *  That 
Bald  note  has  not  been  paid,  nor  any  part 
thereof.  The  respondent  anbwered  deny- 
ing specifically  the  allegations  of  the  com- 
plaint, and  for  a  further  answer  set  up 
affirmatively  that  said  note  was  given  to 
Medhurst  alone,  for  his  own  use,  and  not 
given  to  plaintiff;  that  It  was  en  accom- 
modation note,  for  which  he  got  no  con- 
eideration;  that  It  was  given  to  Medhnrst 
lor  his  sole  and  private  use;  that  the 
plaintiff  had  no  interest  in  the  note  what- 
ever, and  paid  no  consideration  for  it. 
The  defendant  also  pleaded  a  counter- 
claim, as  follows :  That  thesald  Medhnrst, 
at  the  time  the  note  sued  upon  was  given, 
gave  him,  as  an  offset  to  that  note,  a 
note  for  like  amount,  with  like  interest, 
payable  at  the  same  time,  and  signed  it 
*F.  Mbdhukbt,  Com.,"  which  was  to  pro- 
tect bim  it  anything  should  happen  Med- 
hnrst, and  that  the  whole  transaction 
was  a  private  one  between  him  and  Med- 
hnrst, in  which  the  plaintiff  had  no  inter- 
est. The  record  shows  the  facts  substan- 
tially as  follows :  The  appellant  was  a 
forelgrn  corporation  doing  a  large  mining 
business  in  Utah.  F.  Medhurst  was  its 
financial  agent.  It  kept  Its  bank-account 
in  the  name  of  F.  Medhurst,  commercial 
director.  The  business  at  the  mine  was 
onder  the  management  of  one  Cohen,  and 
at  the  mine  the  business  was  carried  on  in 
the  name  of  the  appellant,  and  its  vouch- 
ers and  all  its  capers  were  in  its  name. 
The  respondent  earned  on  an  ore-sam- 
pling business,  and  bam  pled  the  ores  of 
the  appellant  fo.  several  years;  sampled 
a  lar^e  amount  of  ores,  and  was  paid  oy 
checks  on  the  bank  signed  "  F.  Medhurst, 
Commercial  Director, "  or  an  abbreviation 
thereof.  Medhurst  used  the  funds  of  the 
company  to  a  large  amount,  and  on  Feb- 
ruary 3  1883,  Medhurst  went  to  respond- 
ent, and  on  certain  representations,  of  an 
Indefinite  character,  induced  him  to  sign 
the  note  sued  upon,  payable  to  F.  Med- 
hnrst, Commercial  Director,  with  the  dis- 
tinct understanding  that  it  was  for  Med- 
hurst's  personal  use,  and  was  not  to  be 
negotiated.  This  note  was  put  in  an  en- 
•velope.  and  banded  to  one  Fox,  the  book- 
keeper of  the  company,  with  the  direction 
by  Medhurst  that  it  was  to  be  put  into 
the  safe  where  the  company's  papers  and 
the  private  papers  of  Medhurst  were  kept, 
and  was  not  to  be  negotiated.  The  appel- 
lant did  not  know  of  the  note  until  about 
two  years  afterwards,  and  after  Medhnrst 
had  left  the  country.  Then  it  found  the 
note  In  an  envelope,  as  it  wcu9  at  the  time 
It  was  put  into  the  safe;  and  on  Etecem- 
ber  2S,  1884,  brought  this  suit  upon  it.  At 
the  time  the  note  was  given  Medhurst 
gave  to  the  respondent  a  note  for  a  like 
•monnt.wlth  llkeintere8t,signed''F.MKi>- 
HtiRBT,  Com.,"  remarking,  this  would  pro- 
tect bim  it  anything  would  happen,  and 
also  gave  him  the  following  statement: 
"Srd  Feb.,  1882,  Salt  Lake  City,  Utah.  My 
Dear  Mackintosh :  The  object  of  the  prea- 
ent  is  to  state  that  you  have  this  day 
Kirsn  me,  as  a  personal  obligation  to  my- 


self, your  note  of  $7,400,  payable  in  six 
months,  with  interest  at  liie  rate  of  ten 
per  cent,  per  annum,  and  not  for  value  re- 
ceived;  said  note  being  given  In  exchange 
for  one  of  mine,  of  like  amount,  time,  and 
interest,  and  I  hereby  pledge  myself  not  to 
discount  or  in  any  way  make  use  of  your 
said  note,  and  thank  you  for  the  favor  con- 
ferred. F.  Mbdhubst."  The  note  given  to 
Medhnrst  was  not  Indorsed  when  the  appel- 
lant found  it  in  the  safe.  At  the  Idme  re- 
spondent gave  the  note  sued  upon,  Med- 
hurst gave  to  respondent  a  check  as  fol- 
lows: "No.  2,776.  Salt  Lake  aty.  Utah, 
Feb.  4th,  1882.  McCormick  &  Co.,  Bank- 
ers, Salt  Lake  City,  Utah :  Pay  to  the  or> 
der  of  Richard  Mackintosh  fifteen  hundred 
dollars,  (f  1,600.)  F.  Mbdhubst,  Com. 
Dir.,"— which  was  Indorsed  by  respondent, 
and  Medhurst  got  the  money  upon  It. 
This  check  was  given  without  explana* 
tion  by  Medhurst,  and  was  indorsed  by 
respondent,  without  any  explanation 
asked  for.  B^ttore  that  time,  the  follow- 
ing check  was  made  and  used  by  Med- 
hurst: "No.  2,772.  Feb.  1st,  1882.  Mc- 
Cormick ft  Co.,  Bankers,  Salt  Lake  City, 
Utah :  Pay  to  the  order  of  F.  Medhurst 
seventeen  hundred  dollars,  ($1,700.)  F. 
Mkdbubst,  Com.  Dir., "—which  was  in- 
dorsed by  Medhurst,  and  used  by  him,  but 
respondent  knew  nothing  of  this  check  at 
the  time  he  gave  the  note  sued  upon,  nor 
until  after  this  suit  was  brought.  On 
February  4,  1882,  Medhurst  caused  the 
book-keeper  to  enter  upon  the  books  of 
the  appellant  the  following: 

Bills  reoeirable,  loans  to  Mackintosh, 

etc.    Dr.    Tocash 97,000 

Represented  bj  credit  to  M. <8,80ll 

Check  of  Feb.  Ist 1,700 

Check  ot  Feb.  4th. 1,600 

(7,000 

—Of  whlch'entry  respondent  knewnntbing 
nntU  shown  in  court.  In  October,  1881, 
F.  Medhurst,  being  short  in  bis  account 
to  the  appellant,  drew  a  check  on  the  com- 
pany in  favor  of  respondent  for  $4,600, 
which  respondent  indorsed  and  handed 
back  to  Medhurst,  and  he  caused  Fox,  bis 
book-keeper,  to  enter  it  on  the  booics  of 
the  company  as  a  bona  Ode  loan  to  re- 
spondent, but  respondent  knew  nothing  of 
the  use  Medhurst  made  of  the  check,  nor 
was  anything  said,  at  the  time  he  indorsed 
it,  of  the  use  Medhnrst  intended  to  make 
of  it.  The  findings  of  fact  by  the  court 
were  substantiaUy  as  stated  above,  and 
as  a  conclusion  of  law  the  court  says :  "I 
find  the  defendant  did  not  make  or  deliver 
the  note  to  the  plaintiff;  that  the  piaintift 
take  nothing  by  its  action;  and  that  de- 
fendant is  entitled  to  Judgment  for  coste 
of  suit,  and  Judgment  accordingly  is  en- 
tered." We  think  the  findings  of  the  court 
are  fnlly  sustained  by  the  evidence;  and 
as  they  have  the  force  and  effect  of  the  ver- 
dict of  a  Jury  in  a  suit  at  law,  when  the 
case  is  tried  by  the  court,  as  this  case  was, 
the  evidence  in  the  record  will  not  Justify 
as  In  setting  them  aside. 

We  do  not  see  what  tlie  check  for  $4,600 
has  to  do  with  this  case,  or  the  check  of 
$1,700.  They  are  not  sued  upon  or  men- 
tioned in  the  pleadings,  and  the  evidence; 
does  not  show  that  they  in  any  way  jo* 
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tered  into  the  consideration  of  the  note 
Bued  upon,  or  had  any  connection  with  it ; 
and  the  $4,600  check  was  Indorsed  a  long 
time  before  the  note  was  given.  Where  a 
note  is  made  to  one  party,  and  delivered 
to  another  party  as  the  real  payee  ol  the 
note,  the  real  payee  may  sue  in  his  own 
name  upon  the  note,  and  allege  it  was 
made  to  him  in  the  name  of  the  party 
mentioned  in  the  note,  and  parol  proof  Is 
admissible  to  prove  the  allegation,  and  if 
it  is  proved  he  can  recover.  But  the  parol 
proof  In  this  case  shows  beyond  question 
that  this  note  was  not  made  to  the  appel- 
lant, but  was  made  to  Medhurst.  as  his 
personal  note,  and  was  made  without  con- 
aideration,  as  an  accommodation  to  him, 
and  not  to  be  used.  But  It  is  contended 
that  tbis  note  was  used  by  Medbarst  to 
defraud  the  appellant  company,  and  If  the 
respondent  negligently  or  fraudulently,  by 
giving  this  note  to  Medhurst,  put  it  in  his 
power  to  defraud  the  appellant,  and  there- 
by he  did  defraud  the  appellant,  lie  is  lia- 
ble tor  whatever  damage  the  appellant 
suffered.  This  is  doubtless  true  as  a  legal 
proposition,  but  to  recover  in  that  case 
would  it  not  be  necessary  to  plead  the 
negligence  or  fraud,  and  prove  at  the  trial 
the  damage  done?  We  think  it  would. 
This  is  a  suit  on  the  note  alone,  alleging 
that  this  note  is  the  note  of  the  appellant, 
and  made  and  delivered  to  it  under  the 
name  of  "F.  Medhurst,  Commercial  Direct- 
or, "  and  for  value.  There  is  no  evidence 
in  the  record  to  show  that  the  appellant 
was  cheated  or  defrauded  by  this  note,  or 
that  it  paid  any  coneidcratiou  whatever 
for  it.  Whatever  defrauding  was  done  by 
Medhurst  was  not  in  any  way  aided  or  in- 
duced by  this  note.  What  he  did  was 
done  while  he  wa8  the  trusted  agent  of 
the  appellant,  and  had  full  control  of  its 
funds.  The  appellant  did  not  see  or  know 
of  the  note  until  a  year  and  more  after  It 
'was  given,  and  until  long  after  Medhurat 
had  completed  his  pilfering  from  the  ap- 
pellant company,  and  it  clearly  appears 
by  undisputed  testimony  that  he  was  not 
assisted  in  his  crookedneas  by  this  note. 
\Ve  think,  therefore,  this  judgment  ought 
to  be  afflrnied,  unlesH  we  are  bound  l>y  a 
former  decision  made  iu  this  case  by  this 
court. 

It  is  contended  by  appellant  that  the 
decision  heretofore  made  by  this  court  set- 
tles this  case  in  favor  of  appellant,  and 
therefore  this  judgment  ought  to  be  re- 
versed. The  rule  in  Huch  cases  is  well 
stated  in  the  case  of  Elston  v.  Kennicott, 
£>2  III.  274,  cited  by  appellant,  as  follows: 
"The  former  decision  of  this  court  is  urged 
as  conclusive  of  the  questions  then  pre- 
sented, and  of  the  case  as  disclosed  by  this 
record.  So  far  as  questions  were  there  de- 
termined, that  is  trne,  but  it  is  not  as  to 
new  questions  and  new  facts.  The  very 
object  of  remanding  a  case  for  a  new  trial 
is  to  enable  the  parties  to  introduce  any 
further  legitimate  evidence.  It  is  the  pur- 
pose of  the  law  to  administer  justice,  and 
afford  protection  to  parties  in  their  legal 
rights,  and  not  to  prevent  its  attainment 
by  mere  technical  rules.  When  a  case  has 
been  determined  in  an  appellate  court,  and 
remanded  for  further  proceedings,  and  on 
anew  trial  further  and  material  evidence  is 


introduced,  it  becomes  a  new  case  In  so 
far  as  to  require  the  additional  evidence 
to  be  considered  In  connection  with  the 
evidence  previously  before  the  court,  and 
decided  upon  all  the  evidence  then  heard. " 
In  the  trial  of  the  cause  now  before  us,  the 
evidence  upon  which  the  case  was  tried 
that  was  formerly  decided  by  this  court 
was  not  put  in  evidence,  and  the  trial 
court  had  no  means  of  knowing  whether 
the  evidence  in  the  former  trial  was  the 
same  as  that  produced  In  the  new  trial, 
and  therefore  he  could  only  decide  the  case 
on  the  evidence  before  him ;  so  this  court 
cannot  consider  the  evidence  introduced 
iu  the  first  trial  of  this  case,  for  it  is  not 
in  the  record,  and  this  court  can  go  no 
further  in  comparing  the  evidence  given 
at  this  trial  with  the  evidence  at  the  Qrst 
trial  than  so  far  as  that  evidence  is  given 
in  the  opinions  rendered  by  the  court  in  its 
decision  on  this  case  when  formerly  be- 
fore It.  Each  of  the  three  judges  rendered 
a  Separate  opinion,  and  from  the  state- 
ment of  facts  in  those  opinions  the  facts  in 
the  first  trial  were  much  the  same  as  in 
the  second  trial.  Two  of  the  judges  con- 
cur in  reversing  the  case,  and  one  dissents. 
The  two  judges  who  concur  agree  that  the 
note  was  givfen  to  the  plaintiff,  and  was 
given  for  value. 

•ludge  BoKBMAN,  who  rendered  the  main 
opinion,  does  not  state  how  much  value 
was  given  by  the  company  for  the  note, 
and  Judge  Hrnukrson.  in  his  separate 
opinion,  limits  the  value  to  the  $1,5UU 
check,  and  of  course  the  re<;overy  would 
be  limited  to  that.  But  neither  of  the 
concurringjudges  passed  upon  the  question 
as  to  the  extent  the  appellant  was  dam- 
aged by  the  giving  of  this  note,  nor  as  to 
whether  the  damage,  if  any,  occurred  be- 
fore or  afterwards;  nor  is  there  any  state- 
ment of  facts  as  to  whether  Medhurst  was 
indebted  to  the  company  at  the  time  this 
suit  was  brought.  If  there  was  evidence 
at  the  first  trial  on  that  question,  noth- 
ing is  said  about  it  in  any  of  the  three 
opinions.  It  is  fair  to  presume  there  was 
such  evidence.  But  iu  the  trial  from  which 
this  appeal  is  taken  there  Is  no  such  evi- 
dence. All  there  Is  on  that  subject  is  Fox's 
statement,  and  what  the  company's  books 
show,  on  the  date  of  February  4. 1882,  one 
day  after  tlie  giving  of  the  note.  Fox's 
statement  is  confined  as  to  what  the  books 
of  the  appellant  showed  at  the  date  of 
February  4,  1882.  True,  he  says  Medhurst 
left  the  country,  but  he  does  not  say  when, 
nor  does  be  say  one  word  about  the  con- 
dition of  Medhurst's  obligations  to  the 
company  when  he  left  the  country,  or 
what  amount  he  owed  the  company  at 
the  time  he  left,  if  auylhing.  Can  it  be 
said  that  the  appellant  can  recover  so 
large  a  sum  as  claimed,  or  any  sum,  from 
res,  ondent,  to  make  good  the  overdrafts 
of  Medhurst,  In  such  Indefinite  and  uncer- 
tain testimony  as  this  record  shows? 
Considering  all  this,  and  conceding  that 
the  two  questions,  namely,  that  the  note 
sued  upon  was  given  to  the  appellant,  and 
that  it  was  given  for  value,  are  settled  by 
the  former  decision  of  this  court,  we  think 
there  was  not  such  an  adjudication  in  the 
opinions  of  this  court  when  this  case  was 
formerly  before  it  as  concludes  us  in  con- 
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Blderlng  this  case.  The  note  was  given 
Febraary  8, 18%2.  This  suit  was  bronght 
December,  1884,  nearly  three  yean  after- 
warda.  The  testimony  shows  that  Med- 
burst  continued  In  the  service  of  the  ap- 
pellant  nearly  all  that  time,  and  that  the 
appellant  did  not  have  this  note  In  ItspoB- 
sesslon,  or  know  of  Its  existence,  or  do 
anything  abont  the  examination  ot  Med- 
hurst's  account  with  It.  It  appears  also 
from  the  evidence  that  the  last  examina- 
tion of  Medhurst's  account  would  have 
detected  his  crooltedneBS.  If  the  respond* 
ent  was  liable  to  the  extent  of  this  note 
for  the  overdrafts  of  Medhurst,  can  it  be 
said  that  the  appellant  was  not  negligent 
in  allowing  this  matter  to  run  so  long 
without  examination,— so  negligent  as  to 
relieve  the  respondent  from  liability? 
When  a  person  is  liable  to  a  third  party 
(or  the  good  conduct  of  the  agent  of  such 
third  party,  it  is  the  duty  of  the  third 
party  to  watch  the  conduct  of  the  agent, 
and  notify  the  person  responsible  tor  bis 
faithful  service  of  any  failures  promptly. 
If  the  respondent  was  negllKent  in  so  fool- 
ishly signing  the  note  and  giving  It  to 
Medhurst,  the  appellant  was  still  more 
negligent  in  not  examining  the  accounts 
of  Medhurst,  and  giving  the  respondent 
notice  of  their  condition  before  he  left  the 
country,  so  that  the  respondent  could  se- 
cure himself  while  Medhurst  was  still  in 
reach.  There  is  no  error  In  the  record  in 
the  trial  of  this  case  of  which  the  appel- 
lant can  complain.  It  had  a  fair  and  im- 
partial trial,  and  the  evidence  in  the  case, 
as  we  think,  sustains  the  findings  of  fact 
and  the  Judgment.  Therefore  the  Judg- 
ment must  be  affirmed. 

Zank,  C.  J.,  concurs.  Hendersom,  J., 
dissents. 

(7  Utah,  44) 

Vance  et  al.  v.  Whalon. 
(Supremfl  Court  of  Utah.    July  liS,  1890.) 

VanwB  AKD  VaiTDBB— Brbagh  or  CotmAxn— 
Etidbmcx. 
Defendant  contracted  to  buy  Iota  from  J., 
■ad,  plaintiffs  aUei^ed,  atrreed  to  sell  to  them  certain 
of  tbem.  Be  then  threw  up  his  contract  with  J., 
and  plidntiSS  sued  for  breach  of  his  contract  with 
them  on  the  ground  that  he  bad  put  it  out  of  his 
power  to  periorm  It.  There  was  no  evidence  that 
uxe  lots  contracted  to  be  soid  to  plaintiffs  were 
those  included  in  the  repudiated  contract  with 
J.,  as  plaintiffs  refused  to  produce  that  contract, 
though  It  was  shown  to  be  in  court.  Hetd,  that 
it  was  error  to  refuse  a  nonsuit. 

Appeal  from  third  district  court;  before 
Justice  Andrkson. 

O.  W.  Powers,  for  appellant.  Jaa.  M. 
Bowmnn  and  John  M.  Zane,  for  respond- 
ents. 

Blackbttbn,  J.  Plaintiffs  sued  defend- 
ant for  breach  of  contract  for  sale  of  cer- 
tain lots  In  ijalt  Lake  City.  The  contract 
is  set  out  in  the  complaint,  and  it  is  ad- 
mitted that  it  has  been  complied  with  as 
far  as  it  bad  matured,  and  plaintiffs  al- 
lege willingnees  and  readiness  to  perform 
fully  on  their  part,  and  allege  as  breach  of 
the  contract  that  the  defendant  has  put  It 
out  ot  his  power  to  perform,  and  it  enti- 
tles them  to  bring  suit  at  once.  Defendant 
denies  these  allegations  specifically.    The 


gist  of  the  ease  as  rtown  by  tha  record 
will  appear  from  the  opening  paragraph 
ot  respondents'  brief  as  toilows:  "Tliia 
cause  arose  out  of  the  following  elrcnm- 
stances:  The  defendant,  Whaion,  bad  a 
contract  with  Mrs.  Thomas  W.  Jennings 
for  the  purchase  of  certain  lots  in  her  city 
addition.  Afterwards,  December  29, 1S8&, 
the  plaintiffs,  Vance  and  Lynch,  made  a 
contract  with  Whaion  for  the  purchase  of 
101  of  these  lots.  Thirty  of  these  lots 
were  delivered  to  Vance  and  Lynch.  After 
thirty  of  these  lots  were  thus  delivered, 
Wbalon  threw  up  his  contract  with  Jen^ 
nings,  and  definitely  repudiated  his  eon- 
tract  with  Vance  and  Lynch,  and  refused 
to  perform."  This  surrender  of  his  con- 
tract with  Jennings  is  the  ground  on 
which  it  is  sought  to  charge  Whaion.  The 
complaint  does  not  charge  that  Whaion 
repudiated  his  contract  and  refused  to 
comply  with  its  terms,  but  only  put  it  oat 
of  hb  power  to  comply.  Now  was  this 
breach  proved?  It  is  contended  by  re- 
spondents that  by  surrendering  his  con- 
tract with  Jennings  he  put  it  out  of  liis 
power  to  convey  these  lots  to  them.  But 
there  is  no  proof  whatever  that  the  lots 
in  the  contract  ot  Whaion  with  Jennings 
were  the  same  lots  bargained  by  Whaion 
to  the  respondents.  The  only  way  to 
prove  that  would  have  been  to  introduce 
in  evidence  the  contract  with  Jennings. 
It  was  shown  to  be  in  court,  and  uie 
pialntitIS  refused  to  introduceltin  evidence. 
Nor  was  their  parol  evidence  given  to 
show  the  lots  In  these  two  contracts  were 
the  same.  This  utter  failure  ot  proof  to 
make  out  their  case  by  the  respondents 
Justified  the  appellant  in  moving  the  court 
for  a  nonsuit,  which  be  did,  and  the  court 
overruled  the  motion.  We  think  this  was 
error.  The  other  errors  claimed  by  the 
appellant  It  is  unnecessary  to  notice,  as 
this  is  sufficient  to  reverse  the  ease.  A 
motion  was  also  made  for  a  new  trial, 
which  ought  to  have  been  granted.  Judg- 
ment is  reversed  and  remanded,  and  reofn 
de  aovo  awarded. 

Hbndbbsom,  J.,  concurs. 


(7  Utah,  «) 

Shoshonetz  v.  Campbell,  et  «7. 
(9upreme  Court  of  ITtaft.    July  13,  1890.) 

COVDVtlOSKL  SaUC— RiOOVIBT  OV  FBOPKBTT  VKOS 
MOBTOAGBBS. 

Where  one  sells  personalty  to  another  for 
tSOO,  of  which  $250  is  paid  down,  and  it  is  agreed 
that  title  shall  not  vest  in  the  buyer  unless  he 
pays  the  balaooe  in  a  given  time,  the  sale  Is  a 
conditional  one,  and  where  thelwlance  is  not  paid 
within  the  time  named  or  after  demand  the  seller 
may  recover  the  property  from  the  buyer's  mort- 
gagee. 

Appeal  from  first  district  court;  before 
Justice  Henderson. 

Kimball  A  White,  for  appellant.  Tbom- 
aa  M&loney,  for  respondents. 

Zanb,  C.  J.  The  plaintiff  instituted  this 
action  to  recover  19  Cayuae  horses  aU»eed 
to  be  worth  $650,  and  $100  damagw  tor 
the  wrongful  taking  and  detentiua  of 
them.  The  defendants  filed  an  answor  ae- 
nylng  the  allegations  of  the  complaint, 
and  the  issues  ware  submitted  to  a  Jury 
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upon  the  evidence  and  the  InstructionB  of 
the  court,  and  a  verdict  was  foand  for  the 
plaintiff  that  the  right  of  property  and 
poBsesHion  wan  In  him ;  thatitm  valne  was 
^550;  and  that  the  damagee  for  ItB  deten- 
tion were  f  130.  A  motion  for  a  new  trial 
WSH  made  by  the  defendants,  and  over- 
rnled  by  the  court,  and  Judgment  was  ren- 
dered upon  the  verdict.  This  appeal  is 
from  that  judgment  and  order. 

It  appears  from  the  record  that  the 
plaintiff  was  one  of  a  band  of  Indians  who 
had  separated  from  their  tribe,  and  were 
living  in  Utah,  off  of  their  reservation; 
that  the  horses  in  question  were  owned 
by  plaintiff  and  members  of  his  band ;  that 
he  was  authorised  by  the  owners  of  those 
That  did  not  belong;  to  him  to  sell,  and  for 
that  purpose  he  was  Intrusted  with  pos- 
fiession.  It  also  appears  from  the  record 
that  the  defendant  Campbell  went  to 
Washaltie,  where  the  Indians  lived,  and 
mode  a  verbal  bargain  with  the  plaintiff 
through  an  Interpreter.  While  the  evi- 
dence as  to  the  terms  of  this  contract  was 
conflicting,  we  are  disposed  to  hold  that 
It  authorized  the  jury  to  find  that  Camp- 
bell undertook  to  pay  $800  for  the  horses; 
tliat  $250  of  that  sum  was  paid  down, 
and  that  he  was  bound  to  pay  the  residue 
within  10  days  thereafter;  that  Campbell 
was  intrusted  with  ttie  possession  of  the 
horses,  and  allowed  to  take  them  to  Og- 
den  City,  but  that  the  title  was  not  to 
vest  in  him  anless  be  paid  such  residue 
within  the  10  days.  Sach  a  transaction 
would  amount  to  a  conditional  sale.  It 
appears  from  the  evidence  that  before  the 
expiration  of  the  time  within  which  the 
deferred  payment  was  to  be  made  Camp- 
bell executed  to  the  defendant  Adams  a 
chattel  mortgage  on  the  property,  and 
that  The  residue,  or  any  part  thereof,  was 
not  paid,  and  that  a  sufficient  demand 
was  made  upon  the  defendants  for  posses- 
sion. Upon  a  careful  consideration  of  the 
evidence  in  the  record,  we  are  of  the  opin- 
ion that  the  true  Intent  of  the  parties  to 
the  contract  under  consideration  was  that 
the  title  to  the  horses  in  question  should 
vest  In  Campbell  upon  the  payment  of  the 
$.550  within  the  10  days  from  the  date  of 
the  contract,  and  that  the  sale  was  a  con- 
ditional one.  There  is  no  evidence  tend- 
ing t«»  show  bad  faith  on  the  part  of  the 
plaintiff;  nnda  conditional  sale  of  person- 
al property  made  in  good  faith  is  valid 
against  third  parties  claiming  under  or 
through  the  purchnser  as  well  us  against 
the  purchaser  himself.  Kussell  v.  Hnrk- 
ness,  4  Utah,  1!)7,  7  Pac.  Hop.  SC5:  Hark- 
ness  v.  Russell.  118  U.  S.  (.j.'{,  7  Sup.  Ct. 
Rep.  51.  The  judgment  of  the  district 
court  is  affirmed. 

Anderson  and  Bi.ACKBt'RN,  JJ.,  concur. 


Elliott  v.  Whitmore  et  al. 
(Swpreme  Court  of  Utali.     July  12,  1890.) 

IbRIOATIOX — APPKOPKIATIOK    OP  WaTEB — DaTB  OP 

ACQCISITIOS. 

Where  a  person  settles  on  public  land  nn- 

surveyed  with  the  intention  of  acquiring  title  as 

soon  as  he  can  under  the  law,  and  appropriates 

water  for  its  cultivation,  such  appropriation  is 
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effective  from  Its  date,  thoaghthat  mtybe  several 
years  before  he  succeeds  in  perfecting  bis  title. 

Appeal  from  first  district  court ;  before 
Justice  Hknderson. 

</'.  &'.  Varian,  for  appellant.  Hoge  A  Bap- 
mi8tsr,toT  respondents. 

Blackbubn,  J.  This  Is  a  suit  brought 
to  determine  the  water-rights  In  Grassy 
Trail  Creek  or  Cottonwood,  In  Emery 
county.  The  only  question  of  law  in- 
volved in  the  case  is  the  date  of  the  ap- 
propriation of  water  made  on  the  unsur- 
veyed  lands  of  the  government.  We  think 
that  where  a  person  settles  on  the  public 
domain  unsurveyed  with  the  intention  of 
acquiring  title  so  soon  as  he  can  under  the 
law,  and  does  acquire  title,  and  after- 
wards appropriates  water  for  Its  cultiva- 
tion, such  appropriation  is  effective  from 
Its  date,  although  It  may  be  several  years 
befoi-e  he  succeeds  in  perfecting  his  title. 
An  examination  of  the  evidence  in  this 
case  clearly  shows  that  it  is  impossible  to 
determine  the  rights  of  the  parties,  for  it 
is  too  indefinite  and  uncertain.  Litigants 
In  reference  to  water-rights  should  present 
sach  evidence  to  the  court  In  every  case  aa 
will  justify  a  definite  decree.  Because  of 
uncertainty  in  this  case  the  complaint 
was  dismissed,  and  properly.  But  as  It 
may  become  Important  at  some  future 
time  to  reinvestigate  their  water-rights, 
the  decree  of  this  court  is  that  the  com- 
plaint be  dismissed  without  prejudice. 
And  it  is  the  opinion  of  this  court  that  the 
findings  of  facts  by  the  court  below  are 
not  supported  by  the  evidence,  and  they 
are  theretoreset  aside  and  held  for  naught. 

Zane,  C.  J.,  and  Anderson,  J.,  concur. 


Chapman  et  al.  v.  Haxdley  et  al. 

(Supreme  Court  c(f  Utah.    July  28,  1890.) 

INHERITANCB  — IlLBGITIMATE  CHILOBBM— POLTO- 
AMT. 

The  "Ana -Polygamy  Act"  (Act  Cong. 
July  1,  1862,  S  2)  provides  that  the  act  shall  be 
construed  to  "annul  all  acts  and  laws  which  es- 
tablish, maintain,  protect,  or  countenance  the 
practice  of  polygamy, "  etc.  Held,  that  the  act 
annuls  Act  Utah,  March  8,  1852,  (Comp.  Laws 
1876,  g  677,)  which  provides  that  "illegitimate 
children  and  their  mothers  inherit  in  like  man- 
ner from  the  father,  whether  acknowledged  by 
him  or  not,  provided  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  court  that  he  was  the 
father  of  such  illegitimate  child  or  children. " 

Appeal  from  third  district  court ;  before 
Justice  Anderson. 

In  the  matter  of  the  estate  of  (Jeorge 
Handley,  deceased. 

>S'nf/)er/Mnd<£Ji}(/(/,  for  petitioners.  Hoge 
<£-  Burml.ster  and  Arthur  Brown,  for  re- 
spondents. 

Henderson,  J.  The  appellants,  Ruth 
A.  Newson,  Benjamin  T.  Handley.  Harry 
Li.  Handley,  and  iSarab  A.  Chapman,  peti- 
tioned the  probate  court  for  a  distribu- 
tive share  of  the  estate  of  George  Hand- 
ley,  deceased,  as  his  heirs  at  law.  Their 
petition  was  denied  in  the  probate  court, 
and  they  appealed  to  the  district  court, 
where  the  judgment  of  the  probate  court 
was  affirmed,  and  they  appeal   to  this 
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court.  The  facts  are  that  George  Hand- 
ley  filed  Intestate  on  the  25th  day  ol  May, 
1874,  leaving  an  estate  valued  at  925,000. 
He  left  surviving  him  Elizabeth  Handley, 
his  widow,  and  eight  children,  named,  re- 
spectively, John  Handley,  William  Hand- 
ley,  Charles  J.  Handley,  Emma  K.  Hand- 
ley, Mary  F.  Handley,  Buth  A.  Ncwson, 
Benjamin  T.  Handley,  and  Harry  F. 
Handley;  the  last  three  of  whom  are  pe- 
titioners and  appellants  herein.  The  first 
four  children  above  named  were  all  chil- 
dren of  the  deceased  and  Elizabeth  Hand- 
ley,  his  lawful  wife,  and  the  last  four 
were  cbildren  of  the  said  deceased  and 
Sarah  Chapman,  bis  plural  wife,  married 
to  him  according  to  the  tenets  and  rites 
of  the  Mormon  Church,  and  were  the  fruit 
of  that  polygamous  relation.  All  these 
children  are  still  living  escept  Mary,  one 
of  the  polygamous  wife's  children,  who 
died  sole  and  intestate  September  28, 1879, 
and  her  mother,  Sarah  A.  Chapman,  has 
succeeded  to  her  Interests.  The  petitioners 
and  appellants,  therefore,  are  the  polyga- 
mous children  and  the  polygamous  wife 
(the  latter  claiming  as  heirof  her  deceased 
daughter)  of  the  deceased,  and  the  only 
question  presented  by  the  record  is  wheth- 
er the  surviving  polygamouH,  or  illegiti- 
mate, children  are  heirs  at  law  of  the  de- 
ceased, and  entitled  to  share  in  his  estate 
the  same  as  the  children  born  in  lawful 
wedlock.  The  appellants  base  their  claim 
upon  the  provision  of  an  act  of  the  terri- 
torial legislature  approved  March  3, 1S52, 
(Comp.  Laws  1876,  pp.  268,  269,  §  677,) 
which  reads  as  follows:  "Illegitimate 
cbildren  and  their  mothers  inherit  In  like 
mannerfrom  the  father,  whether  acknowl- 
edged by  him  or  not,  provided  it  shall  be 
made  to  appear  to  the  satisfaction  of  the 
court  that  he  was  the  father  of  such  ille- 
gitimate child  or  children."  This  stat- 
ute, so  far  as  territorial  enactments  are 
concerned,  was  the  one  In  force  at  the 
time  of  decedent's  death.  On  the  part  of 
the  respondents  it  is  contended— i^Vrsf^, 
that  this  statutewas  annulled  by theanti- 
polygamy  act  of  congross,  approved  July 
1,  1862;  second,  that  the  act  is  against 
public  policy,  and  therefore  void.  The 
antl-polygiuny  act  above  referred  to  is  as 
follows :  "  Be  it  enacted  by  the  senate  and 
house  of  representatives  of  the  United 
States  of  America  in  congress  assembled 
that  every  pereon  having  a  husband  or 
wife  living  who  shall  marry  any  other 
person,  whether  married  or  single,  in  a 
territory  of  the  United  States,  or  other 
place  over  which  the  United  States  hnve 
exclusive  jurisdiction,  shall,  except  in  the 
cases  specified  in  the  proviso  of  this  sec- 
tion, be  adjudged  guilty  of  bigamy,  and 
up<m  conviction  thereof  shall  be  punished 
by  a  fine  not  exceeding  live  hundred  dol- 
lars, and  by  imprisonment  for  a  term  not 
exceeding  five  years:  provided,  neverthe- 
less, that  this  section  shall  not  extend  to 
any  person  by  reason  of  any  former  mar- 
riage whose  liusband  or  wife  by  such  mar- 
riage shall  have  been  absent  for  five  suc- 
cessive years  without  being  known  to  such 
person  within  that  time  to  be  living;  nor 
to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  dissolved 
by  the  decree  of  a  competent  court ;  nor 


to  any  person  by  reason  of  any  former 
marriage  which  shall  have  been  annulled 
or  pronounced  void  by  the  sentence  or  de- 
cree of  a  competen  t  court  on  the  ground 
of  the  nullity  of  the  marriage  contract. 
Sec.  2.  And  be  it  further  enacted  that  the 
folio  (ving  ordinance  of  the  provisional 
government  of  the  state  of  Deseret,  so 
called,  namely, 'An  ordinance  incorporat- 
ing theChurch  of  Jesus  Christ  of  Lat  ter  Day 
Saints,'  passed  February  8th,  in  the  year 
eighteen  hundred  and  fifty  one,  and  adopt- 
ed, re-enacted,  and  made  valid  by  the  gov- 
ernor and  legislative  assembly  of  the  ter- 
ritory of  Utah  by  an  act  passed  January 
19th,  in  the  year  eighteen  hundred  and 
flfty-flve,  entitled  'An  act  In  relation  to  the 
compilation  and  revision  of  the  laws  and 
resolutions  in  force  in  Utah  territory, 
their  publication  and  distribution, 'and  all 
other  acts  and  parts  of  acts  heretofore 
passed  by  the  spld  legislative  assembly  of 
the  territory  of  Utah  which  establish,  sup- 
port, maintain,  shield,  or  countenance 
polygamy,  be,  and  the  same  are  hereby, 
disapproved  and  annulled :  provided,  that 
this  act  shall  be  so  limited  and  construed 
as  not  to  affect  or  Interfere  with  the  right 
of  property  legally  acquired  under  the  or- 
dinance heretofore  mentioned,  nor  with 
the  right  'to  worship  God  according  to  the 
dictates  of  conscience,'  but  to  only  annul 
all  acts  and  laws  which  establish,  main- 
tain, protect,  or  countenance  the  practice 
of  polygamy,  evasively  called  'spiritual 
marriage,'  however  disguised  by  legal  or 
ecclesiastical  solemnities,  sacraments,  cer- 
emonies, consecration,  or  other  contriv- 
ances. " 

By  the  organic  act  approved  September 
9, 1850,  relating  specially  to  Utah,  congress 
conferred  upon  the  territorial  legislature 
the  right  to  legislate  upon  "all  rightful 
subjects  of  legislation,"  but  reserved  to 
itself  the  right  to  disapprove,  aud  thereby 
annul.  Congress  being  the  supreme  legis- 
lative authority  over  the  territories,  it 
would  have  this  right  of  disapproval,  and 
to  annul  any  territorial  law,  whether  it 
was  reserved  or  not.  Bank  v.  County  of 
Yankton,  101  U.  S.  129.  If,  therefore,  the 
territorial  statute  above  quoted,  or  that 
part  of  it  which  provid.'^s  that  illegitimatB 
children  Inherit  from  their  father,  was  dis- 
approved and  annulled  by  the  anti-polyg- 
amy act.  above  quoted,  then  the  peti- 
tioner's claim  is  properly  denied,  and  this 
question  is  solved  by  determining  thecbar- 
acter  of  the  territorial  act.  Is  It  an  act, 
or  "part  of  an  act,"  which  establishes, 
supports,  maintains,  shields,  or  counte- 
nances polygamy?  In  determining  the 
character  aud  meaning  of  a  legislative 
act,  the  surrounding  circumstances  exist- 
ing at  the  time  of  its  passage,  as  shown 
by  contemporaneous  history,  should  be 
considered.  Endllch,  in  his  work  on  the 
Interpretation  of  Statutes,  (section  29,) 
thus  states  the  rule:  "The  Interpreter,  in 
order  to  understand  the  subject-matter 
and  the  scope  and  object  of  the  enactment, 
must.  In  Cole's  words,  iiscertaln  what  was 
the  mischief  or  defects  for  which  the  law- 
had  not  provided;  that  is,  he  must  call  to 
his  aid  all  those  external  or  historical 
facts  which  are  net^essary  for  that  pur- 
pose, and    which  led  to  the  enactment. 
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He  must  refer  to  the  history  of  the  times 
to  ascertain  the  reason,  lor  and  the  mean- 
ing of  the  provisions  of  the  statute,  and 
to  the  general  state  of  opinion,  public,  ju- 
dicial, and  leKislatire.  at  ttie  time  of  the 
enactment.  •  •  •  Forthis  purpose,  the 
court,  in  interpreting  the  statute,  will 
talce  judicial  notice  of  contemporaneous 
history,  or  it  may  consult  contemporary 
or  other  authentic  works  or  writiuRS." 
In  determining  the  meaning  and  effect  of 
this  statute,  therefore,  we  are  to  consider 
that  at  the  time  the  statute  was  pasBed 
the  territory  had  but  recently  been  settled 
and  organized ;  that  it  was  inhabited  al- 
most exclusively  by  people  who  believed 
in  polygamy  and  plurality  of  wives  and 
families  as  a  part  of  their  religious  faith, 
and  that  its  practice  was  common  among 
them;  that  the  legislative  bodies  elected 
by  these  people  sought  to  support,  shield, 
maintain,  and  countenance  it.  The  result 
of  polygamy  as  a  practice  would  be  what 
would  be  linown  to  thelaw  as  "Ulegitl 
mate  children;"  indeed,  that  would  belts 
fruit.  There  was  no  provision  of  law  by 
which  these  Illegitimate  children  or  their 
mothers  could  Inherit  from  the  father. 
This  wan  the  unquestioned  condition  In 
this  territory  when  this  statute  was  en- 
acted, and  in  view  of  it  I  have  no  doubt 
that  it  was  intended  to,  and  did  tend  to, 
support,  maintain,  and  countenance  po- 
lygamy.  Imagine  a  woman  approached 
with  a  proposition  of  polygamy,  under 
such  cii-cumstances ;  no  public  sentiment 
against  it  to  deter  or  hinder.  The  anxious 
inquiry  would  be  as  to  the  legal  status 
and  rights  of  herself  and  children.  By  this 
statute  they  were  provided  for.  But  It  is 
contended  that  it  would  tend  to  deter  men 
from  entering  into  polygamy,  and  would 
tend  to  create  a  sentiment  against  it  on 
the  part  of  legal  wives;  but  this  would 
not  be  so  as  to  people  who  believe  in  it. 
It  cannot  be  doubted  that  if  polygamy 
was  right  this  would  be  a  proper  provis- 
ion, and  its  advocates  must  so  regard  it. 
It  is  further  contended  that  the  provis- 
ions of  the  territorial  statute  in  favor  of 
Illegitimate  children  is  a  proper  measure 
for  the  protection  of  an  unfortunate  and 
Innocent  class  of  persons, and  that  the  act 
of  congress  should  not  be  construed  to 
prevent  Jt;  that  it  was  not  the  intention 
of  congress  to  go  beyond  the  guilty  par- 
ties in  Imposing  penalties  or  Inflicting  pun- 
ishments. This  view  has  been  urged  most 
doqaently,  and  with  great  ability,  by  the 
learned  counsel  for  the  appellants.  It 
must  be  understood  that  congress  was 
iegislating  against  polygamy  as  an  insti- 
tution; that  it  intended  to  disapprove  of 
all  that  tended  to  establish,  support,  coun- 
tenance,' or  maintain  it ;  sought  to  less- 
en and  prevent  injustice  to  illegitimate 
children  by  breaking  up  and  destroying 
the  system  that  applied  to  and  produced 
them.  In  monogamous  communities,  as 
Is  well  understood,  the  universal  moral 
sentiment  makes  a  plain  distinction  be- 
tween the  "ill  begotten"  and  the  "lawful 
bom, "  and,  however  much  we  may  pity 
and  sympathiie  with  the  Innocent  sutfer- 
ers  from  this  sentiment,  it  must  be  ac- 
knowledged  that  Its  existence  is  one  of 
the  potent  factors  la  preventing   social 


and  sexual  irreguIaritleB.  Congress  has 
recognized  the  potency  of  denying  to 
illegitimate  children  the  rights  of  legiti- 
macy and  inheritance  as  a  means  of  break- 
ing up  and  discouraging  polygamy  in 
the  acts  of  1883  and  1887.  By  22  8t.  at 
Large,  31,  and  24  St.  at  Large,  637,  it  Is 
provided  that  illegitimate  children  begot- 
ten thereafter  shall  not  Inherit;  and  so 
emphatic  is  the  language  of  the  latter  act 
that  it  may  well  be  doubted  whether  tes- 
tamentary provision  can  be  made  for 
them.  On  the  argument  it  was  contended 
that  that  law  of  1882,  supra,  provided 
that  illegitimate  children  begotten  there- 
after should  not  inherit;  that  this  would 
have  been  unnecessary  if  congress  had,  as 
contended,  in  1862,  annulled  the  territorial 
act,  and  this  is  claimed  as  evidence  that 
congress  did  not  so  construe  the  law  of 
1862.  But  it  will  be  seen  that  the  act  of 
1882  legitimates  polygamous  children  be- 
gotten before  its  passage.  If  under  the 
territorial  law  they  already  inherited  "  in 
like  manner"  as  legitimate  children,  thia 
would  have  been  unnecessary.  To  my 
mind,  all  this  la  only  evidence  that  con- 
gress intended  to  legislate  upon  all  these 
subjects  for  itself  primarily,  and  without 
reference  to  the  territorial  enactments,  ex- 
cept to  disapprove  and  annul  all  acts  or 
parts  of  acts  thereof  which  tend  to  encour- 
age or  countenance  polygamy.  It  is  con- 
tended, congress  did  not  intend  to  annul 
this  territorial  provision,  and  did  not  i-e- 
gard  it  as  one  of  the  acts  that  counte- 
nanced and  protected  polygamy,  because 
it  has  at  least  twice  made  similar  provis- 
ions, but  the  acts  referred  to  only  legltV* 
mate  children  bom  before  and  within  a 
short  period  after  the  passage  of  the  act. 
The  oI)ject  of  extending  the  provisions  to 
children  bom  within  afew  months  after  the 
act,  placing  them  on  an  equality  with  those 
born  before,  is  too  obvious  to  require  men- 
tion. Substantially,  these  acts  only  legiti- 
mate children  begotten  prior  to  tlieir  pas- 
sage and  publication.  It  is  a  concession  in 
favor  of  illegitimates  then  begotten,  and,  as 
before  stated,  this  is  coupled  with  a  pro- 
vision denying  the  right  of  mheritance  to 
those  begotten  thereafter.  The  territorial 
act,  on  the  contrary,  establishes  a  contin- 
uing rule  that  runs  with  the  future.  In 
this  respect  there  is  the  same  dilterence  be- 
tween the  territorial  and  federal  acts  that 
there  would  be  between  a  pardon  granted 
for  a  past  offense  and  a  commission  to  go 
forth  and  commit  an  offense  in  the  future 
with  impunity.  I  am  of  the  opinion  that 
the  territorial  act  was  disapproved  and 
annulled  by  the  anti-polygamy  act  above 
referred  to,  and  that  the  Judgment  ap- 
pealed from  should  be  atBrmed. 

Zanb,  C.  J.,  concurs. 

Blackbubn,  J.,  (dtssoDtlng.)  1  am  com- 
pelled to  dissent  from  the  opinion  of  the 
court.  The  facts  are  not  in  dispute,  and 
are  as  stated.  The  only  question  is,  was 
the  law  such  in  1874,  when  the  decedent 
died,  that  an  illegitimate  or  polygamoua 
child  was  entitled  to  share  la  his  father's 
estate?  By  the  law  of  1852  of  the  terri- 
tory of  Utah,  "illegitimate  children  •  •  • 
inherit   in  like  manner  from  the  father. 
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whether  acknowledged  by  him  or  not, 
provided  It  shall  be  made  to  appear  to 
the  satlBfactlun  of  the  court  that  he 
was  the  father  oT  such  Illegitimate  child 
or  children. "  "In  like  manner"  (referring 
to  other  portions  of  the  act)  mesne  as 
legitimate  children.  There  is  no  ques- 
tion made,  nor  conld  any  be  success- 
fully made,  that  the  rights  of  illegiti- 
mate children  is  a  rightful  subject  of  leg- 
islation. Therefore,  if  this  law  was  in 
force  at  the  time,  In  1874,  when  the  dece- 
dent died,  there  can  be  no  doubt  that  the 
appellants  were  entitled  to  a  share  of 
their  father's  estate.  It  was  in  force  so 
far  as  any  act  of  the  territorial  legisla- 
ture at  that  time  was  concerned,  for  It 
had  not  been  repealed  or  changed  by  that 
body.  But  the  contention  of  the  respond- 
ents is  that  it  was  annulled  by  the  act  of 
congress  of  1862,  found  in  1  Comp.  Laws 
Utah,  p.  100,  §  2,  which  annuls  the  act  in 
the  territory  of  Utah  incorporating  the 
Church  of  Jesus  Christ  of  Latter-Day 
Saints,  and  all  other  acts  or  parts  of  acts 
heretofore  passed  by  said  legislative  as- 
nenibly  of  the  territory  of  Utah  which  es- 
tablish, support,  main  tain,  shield,  or  coun- 
tenance polygamy  by  providing  that  the 
purpose  of  this  act  shall  be  "only  to  an- 
nul all  acts  and  laws  which  establish, 
maintain,  protect,  or  countenance  the 
I>ractice  of  polygamy,  evasively  called 
'spiritual  marriage,' however  disguised  by 
legal  or  ecclesiustlcal  solemnities,  sacra- 
ments, ceremonies,  consecrations,  or  oth- 
er contrivances."  It  is  contended  that 
the  act  of  congress  annuls  the  act  of 
the  legislature  of  Utah  giving  the  right 
to  illegitimate  children  to  share  in  the 
father's  estate,  because  such  right  of  In- 
heritance supports,  maintains,  and  en- 
courages polygamy.  The  purpose  of 
the  act  of  conr"*8«  of  1862  was  to  define 
and  punisli  polygamy,  and  to  annul  all 
laws  of  the  territory  in  any  way  making 
it  legal  or  giving  it  countenance  and  sup- 
port. Nothing  is  said  in  the  act  of  con- 
gress in  reference  to  the  rights  of  illegiti- 
mate children,  and  if  that  subject  was  in 
the  mind  of  congress  it  would  have  been 
expressed,  and  not  left  in  doubt  or  uncer- 
tainty. Courts  do  not  favor  the  repeal  of 
laws  by  implication,  and  laws  are  never 
Interpreted  to  repeal  former  laws,  unless 
the  two  are  so  repugnant  that  they  can- 
not both  be  administered  and  allowed  to 
stand.  U.  S.  v.  Sixty-Seven  Packages,  17 
How.  85;  Red  Rock  v.  Henry,  100  U.  S. 
59«,  1  Sup.  Ct.  Rep.  434;  Ex  parte  Crow 
Dog,  100  U.  S.  5.56,  8  Sup.  Ct.  Rep.  396; 
Chew  Heong  v.  U.  S.,  112  17.  S.  556,  5  Sup. 
Ct.  Rep.  255.  And  certainl.v  the  same 
course  of  interpretation  applies  with 
equal,  if  not  more,  force  to  the  annulling 
of  laws.  The  law  of  the  territory  was 
before  the  congress,  and  how  much  easier 
It  would  have  been  to  annul  this  territo- 
rial act  by  name,  if  it  had  intended  that, 
than  to  have  left  its  annulling  to  Judicial 
Interpretation  by  a  sweeping  clause  that 
reads  more  like  the  rounding  up  of  neu- 
tences  in  a  stump  speech  than  a  solemn 
act  of  the  highest  legislature  of  the  na- 
tion. This  law  of  Inheritance  was  before 
congress,  and  if  the  meaning  is  to  be  given 
to  these  general  words  claimed,  it  clearly 


abdicated  Its  functions,  and  left  to  the 
courts  to  make  and  anuul  laws  by  Judi- 
cial Interpretation.  Itcannotbe  supposed 
congress  intended  any  such  thing. 
Courts  are  human,  and  sometimes  not 
overburdened  with  wisdom,  and  It  would 
be.  It  such  a  thing  can  be  sopposed,  a 
more  dangerous  exercise  of  legislative  au- 
thority to  form  laws  so  as  to  leave  to 
Judicial  interpretation  their  enlargement 
and  annulling.  Where  the  law  would  be- 
gin, and  where  it  would  end,  would  be  left 
to  conjecture  and  uncertainty.  The  law 
is  uncertain  enough  interpreted  as  best  it 
may  be  by  the  courts ;  and  it  the  Interpre- 
tation contended  for  was  given,  con- 
jecture and  uncertainty  would  be  vastly 
increased.  "It  is  always  to  be  preeumed 
that  the  legislature  when  it  entertains  an 
intention  will  express  it,  and  that  in  clear 
and  explicit  terms."  Potter'^  Dwur.  St. 
219.  If  this  territorial  law  is  annulled,  a 
right  is  taken  away,  and  all  such  laws 
are  in  the  nature  of  a  penalty,  and  are 
stricti  Jurla,  and  are  not  to  be  ex  tended  by 
intendment.  Another  course  of  construc- 
tion in  such  statutes  is  that  where  gener- 
al words  follow  the  enumeration  of  par- 
ticular cases  such  general  words  are  held 
to  apply  to  cases  of  the  same  kind  as  par- 
ticularly mentioned;  for  example,  "An  act 
of  pasturementpro  vided  thatwhoever  stole 
sheep  or  other  cattle  should  be  deprived  of 
the  benefit  of  clergy  ;  and  the  courts  held 
that  'other  cattle'  only  meant  sheep. "  Id. 
220-227.  The  words  of  theacts  of  congress 
that  it  is  claimed  annul  the  act  of  the 
Utah  legislature  are,  "which  establish, 
support,  maintain,  shield,  or  countenance 
polygamy,"  etc.  Afterwards  there  are 
words  of  explanation,  but  words  of  ex- 
planation cannot  enlarge  the  meaning  of 
the  words  they  are  intended  to  explain. 
These  words  are  to  be  interpreted  accord- 
ing to  their  common  or  onlinary  mean- 
ing. Allowing  illegitimate  children  to  in- 
herit from  their  fathers  does  not  establish 
pol.vgamy ;  does  not  support  It;  does  not 
maintain  it;  does  not  shield  it;  does  not 
countenance  it;  tor  it  is  consistent  with 
the  severest  punishment  of  polj-gnmy  and 
its  entire  overthrow  that  illegitimate 
children  should  inherit  from  their  fathers. 
Therefore,  I  do  not  think  it  repeals  or  an- 
nuls the  act  of  the  territorial  legislature 
giving  to  illegitimate  children  the  right 
to  inherit.  I  am  strengthened  in  this 
opinion  by  the  act  of  congress  of  1882, 
(called  the  "Edmunds  Act,")  §  7.  That 
clearly  shows  that  it  was  not  the  inten- 
tion of  congress  to  disinherit  polygamona 
children,  for  it  says  all  polygamous 
children  bom  before  the  let  day  of  Jani* 
uary,  18S3,  shall  be  legitimate,  making  it* 
clear  tliat  in  the  mind  of  congress  nothing 
was  intended  by  the  act  of  1862  to  disin- 
herit rjolygamouH  children.  The  act  of 
the  legislature  of  TTtah  says  nothing 
about  polygamous  children.  It  only  says 
illegitimate  children,  but  the  act  of  con- 
grcHB  goes  further,  and  says  polygamous 
clilldren,  shall  be  legitimate.  If,  therefore^ 
the  territorial  law,  by  Inference,  encour- 
aged and  countenanced  polygamy,  much 
more  did  the  law  of  congress,  and  that 
idea  cannot  be  entertained  for  one  mo- 
ment.   Again,  the  act  of  congress  of  1887, 
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in  the  deventh  section,  proTidee  that  no 
illegitimate  children  shall  thereafter  inherit 
from  th^r  parents,  and  annols  all  laws  ot 
the  territory  in  reference  thereto,  but  con- 
tinues the  power  to  inherit  to  all  children 
bom  within  12  months  after  the  paseace 
ot  this  act.  So  that  if  allowlnx  illegiti- 
mate children  to  Inherit  from  thdr  fathers 
encouraftes  polygamy,  congress  is  guilty 
ot  fostering  that  institution ;  for  tbe  pe- 
riod of  gestation  is  nine  months.  That 
leaves  three  mouths  for  men  to  beget  ille- 
gitimate children,  and  encourages  polyg- 
amy for  that  length  of  time.  But  does.  In 
tbe  nature  of  things,  the  permission  of  il- 
legitimate children  to  Inherit  of  their 
fathers  encourage  or  countenance  polyg- 
amy? If  BO,  how?  It  wimid  certainly 
increase  the  hostility  of  tbe  lawful  wife 
to  polygamy,  and  the  opposition  of  her 
ehildren,  for  it  would  lessen  their  inher- 
itance, and  it  would  not  increase  the 
man's  passions,  or  his  love  of  lechery  and 
dissoluteness.  It  only  takes  from  tbe  ille- 
gitimate the  stain  of  bautardy,  and  places 
it  on  a  plane  where  it  will  not  be  an  out- 
cast without  recogrnised  relationship  or 
family. 

Looking  over  these  statutes,  and  re- 
meml>ering  the  condition  of  things  in  the 
territory  of  Utah  at  the  time,  I  am  forced 
to  the  opinion  that  the  act  of  congress  of 
1862  did  not  annul  the  act  of  the  legisla- 
ture of  Utah  of  1K52,  allowing  Illegitimate 
children  to  Inherit.  It  certainly  did  not 
In  terms,  and  can  be  made  to  only  by  an 
interpretation  that  amounts  to  Judicial 
legislation.  Why  should  congress  leave 
to  the  courts  to  hunt  out  the  laws  of  the 
territory  It  intended  to  annul,  when  the 
laws  of  the  territory  were  before  it? 
Whose  duty  was  it  to  point  out  the  laws 
that  maintain  and  encourage  polygamy, 
the  congress' or  tbe  courts'?  If  congress 
pointed  them  out,  the  question  was  defi- 
nitely settled.  If  left  to  the  courts,  un- 
certainty would  arise,  and  differences  of  in- 
terpretation would  invariably  occur,  and 
the  administration  of  the  law  would  be 
rendered  uncertain.  These  remarks  only 
show  that  it  eonld  not  have  been  the  In- 
tention of  congress  to  leave  to  Indicia! 
acumen  the  finding  of  those  laws  ot  the  ter- 
ritory that  might  be  thought  to  maintain 
and  encourage  polygamy.  It  Is  said,  how- 
ever, that  that  part  of  tbe  law  which  al- 
lows the  motherof  illegitimate  children  to 
Inheriteleariy enconrages  polygamy.  That 

Suestion  Is  not  in  this  case,  and  if  courts 
eclde  the  questions  before  them  they  will 
be  busy  enough.  But  it  may  be  remarked 
that  it  does  not  follow  that  because  the 
mothers  of  illeg^itima  te  children  are  alio  wed 
to  inherit  encourages  polygamy,  the  inher- 
itance of  *beir  children  would  or  does  en- 
courage that  vile  practice.  The  congress 
may  have  had  in  mind  the  allowance  of 
mothers  of  illegitimate  children  to  Inherit 
when  it  used  the  expression  "parts  of 
laws."  I  do  not  think  it  follows  that  con- 
gress, when  it  passed  the  law  of  1863,  had 
in  mind  the  right  of  illpgitimate  children 
to  inherit  from  their  fathers,  as  encourag- 
ing and  supporting  polygamy,  because  it 
was  well  known  at  that  time  that  it 
was  extensively  practiced  In  Utah  terri- 
bly.   The  right  of  Ulesitlmate  children 


to  inherit  from  their  fathers  has  been 
nnlversally  upheld  and  p«witted  from 
1862  until  now,  and  the  title  to  much 
property  Is  based  npon  its  validity,  and 
courts  will  not  and  ought  not  to  declare 
that  law  invalid  wlthontwelgfaty reasons. 
I  think  the  law  of  the  territorial  legisla- 
ture of  1862  was  In  force  at  the  time  Lewis 
Handley  died,  and  that  the  appellants  are 
entitled  to  share  in  his  estate. 


(7  Utah.  O) 

Cora  V.  Cora  et  ol. 

(Supreme  Court  qJ  Utah.    July  28,  1890.) 

Appeal  from  third  district  court;  before  Jostioe 
Akdkbboh. 

In  the  matter  of  the  estate  of  Thomas  Oope,  de- 
ceased. 

Sutherland  A  JudcL,  C.  0.  WMUenuyn,»xiAS.  P. 
Armgtrong,  for  appellant.  Z,e  Qrcmae  Young 
and  John  M.  Zone,  tot  respondenta. 

HsHDissoir,  J.    The  questions  in  tlila  case  are 

the  same  as  those  in  the  case  of  Chapman  v.  Hand- 
ley,  ante,  678,  in  which  opiuions  hare  Just  been 
handed  down.  The  cause  was  heard  In  the  dis- 
trint  court  by  Justice  Andbbsok.  and  Chief  Jus- 
tioe  Zi.Ki  was  of  counsel,  as  will  be  seen  by  tbe 
opinions  just  handed  down  in  the  Handley  Case. 
We  are  unable  to  agree,  and  therefore  the  Judg- 
ment of  the  court  below  is  affirmed. 

HuHDassoH  and  Bijigxbubii,  JJ.,  concor. 

((  Utah,  40() 

Johnson  v.  United  States. 
(Sutpreme  Court  of  Utah.    July  88,  1800.) 

Burrs  aoaimst  Unreo  SrATEs-^cmisDionoH 
— Appsal. 
1.  Act  Cong.  March  8,  1887,  {  1,  (84  Bt  at 
Large,  fiOB,)  provides  that  the  court  at  claims 
shall  have  lurisdiotion  to  hear  and  dstermlne  all 
claims  founded  on  any  law  of  congress  in  respect 
of  which  the  party  would  be  entitled  to  redress 
against  the  United  States  either  In  aooiut  of  law 
or  equity  if  they  were  suable.  Section  3  provides 
that  the  district  courts  of  the  United  States  shall 
have  ooncurrent  jurisdiction  of  all  such  claims  ^ 
an  amount  not  exceeding  $1,000.  Rev.  Bt.  V.  8. 
I  1910,  provides  that  "the  district  courts  of  th« 
territories  shall  have  and  exercise  the  same  ]tt- 
risdiotion  in  all  cases  arising  under  the  oonstita- 
tlon  and  laws  of  the  United  States  as  is  vested 
in  the  eironit  and  district  courts  of  the  United 
States. "  Held,  that  the  district  courts  of  Utah 
have  jurisdiction  of  an  action  against  the  United 
States  to  recover  $1M  fbr  seirvioes  rendered  as 
commissioner. 

9.  The  supreme  court  of  the  territory  has  ju- 
risdiction of  an  appeal  in  such  action,  arnce  sec- 
tion 1910  further  provides  that  "appeals  in  all 
such  cases  maybe  had  to  the  supreme  oonrtof  each 
territory  as  In  other  cases. " 

Appeal  from  first  district  court;  J.  W. 
Blackburn,  Judge. 

Qeo.  Sutherland  and  8.  R.  Tharmtut, 
for  appellant.    C,  S.  Vsaiao,  U.  S.  Atty. 

Zane,  C.  J.  The  appellant  brought  this 
suit  to  recover  compensation  for  services 
rendered  by  him  as  a  United  States  com- 
missioner. His  claim  consists  in  part  of 
fees  taxed  in  cases  in  which  tbe  United 
States  was  plaintiff.  Tbe  claim  appears 
to  be  a  just  one,  but  the  district  court  en- 
tered a  judgment  ot  dismissal  upon  the 
ground  that  tbe  district  courts  of  the  ter- 
ritory have  no  jurisdiction  ot  causes 
against  the  United  States.  From  that 
Judgment  the  plain tlB  has  appealed  to  this 
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court.  Two  qnefitlons  are  preeented  tor 
oar  coimlderation  and  decUlon :  (1)  Had 
the  court  below  jarlBdlution  ot  the  cause? 
(2)  Han  this  court  jurisdiction  of  the  ap- 
peal? Section  1  ol  an  act  In  force  March 3, 
18«7,  (24  St.  at  Large,  505,)  prorides  that 
"the  court  of  claima  shall  have  jurisdiction 
to  hear  and  determine  •  •  •  all  claims 
founded  upon  •  •  •  any  law  of  con- 
gress •  *  *  or  upon  any  contract,  ex- 
press or  implied,  with  the  government  of 
the  United  States,  or  for  damages,  liqui- 
dated or  unliquidated,  in  cases  not 
sounding  in  tort.  In  respect  of  which 
claims  the  party  would  be  entitled  to  re- 
dress against  the  United  States  either  in  a 
court  of  law,  equity,  or  admiralty.  If  the 
United  States  were  suable."  Undoubtedly 
the  United  States  would  have  been  suable 
on  this  cause  of  action  in  the  court  of 
claims.  The  plaintiff's  claim  constituted 
a  cause  of  which  that  court  would  have 
had  jurisdiction.  And  section  2  of  the 
same  act  provides  that  the  district  courts 
of  the  United  States  shall  have  concurrent 
jurisdiction  with  the  court  of  claims  as  to 
all  of  such  causes  where  the  amount  of 
the  claim  does  not  exceed  f  1,0(M),  and  the 
circuit  courts  of  the  United  States  shall 
have  such  concurrent  jurisdiction  in  all  of 
such  cases  when  the  amount  claimed  ex- 
ceeds $1,000,  and  doos  not  exceed  $10,000. 
This  section  gives  the  district  courts  juris- 
diction of  all  actions  embraced  in  the  first 
section  when  the  amount  does  not  exceed 
fl,000,  and  the  circuit  courts  when  the 
amount  exceeds  that,  and  is  not  more 
than  fl0,000.  Subject  to  the  limitation,  as 
to  amount,  the  district  and  circuit  courts, 
under  the  first  section  mentioned, havethe 
same  jurisdiction  as  the  court  of  claims. 
The  claim  for  which  this  actiop  was  insti- 
tuted amounted  to  ?158.70,  and  a  suit  to 
recover  it  could  have  been  maintained  in 
a  district  court  of  the  United  States.  And 
section  1910  of  the  Revised  Statutes  of  the 
United  States  provides,  In  the  following 
terms,  that  "each  of  the  district  courts  of 
the  territories  shall  have  and  exercise  the 
same  jurisdlctionln  all  cases  arising  under 
the  constitution  and  laws  of  the  United 
Sta tes  as  is  vested  In  the  circuit  and  dis- 
trict courts  of  the  United  States."  In  view 
of  this  provision  and  those  quoted  above, 
we  are  of  the  opinion  that  the  court  be- 
low had  jurisdiction  of  the  subject-matter 
ot  the  action  and  of  the  parties  to  it. 
With  respect  to  the  second  point  men- 
tioned above  section  1910  declares  that 
"writs  of  errors  and  appeals  in  all  such 
cases  may  be  had  to  the  supreme  court  of 
each  territory  as  in  other  cases."  That 
provision  gives  the  right  of  appeal  to  this 
court  unless  section  9  of  the  act  of  March 
3d,  supra,  in  connection  with  section  707, 
Rev.  St.  U.  S.,  forbids  It  by  Implication. 
Section  9  as  construed  by  the  court  in  the 
case  of  U.  S.  v.  Davis,  131  U.  S.  36.  9  Sup. 
Ct.  Rep.  657,  gives  the  plaintiff  or  the 
United  States  in  any  suit  under  the  act  the 
same  right  of  appeal  as  Is  reserved  In  sec- 
tion 707,  supra;  and  that  section  gives 
the  United  StatPS  the  right  ot  appeal  from 
all  judgments  ot  the  court  of  claims  ad- 
verse to  it,  and  reserves  the  same  right  of 
appeal  to  the  plaintiff  in  all  cases  where 
the  amount  in  controversy  exceeds  ?8,000. 


At  the  present  term  this  court.  In  deciding 
a  motion  to  dismiss  this  appeal,  said :  "If 
Buch  appeal  does  not  lie  then  the  judg- 
ments of  the  district  courts  of  the  terri- 
tory are  flnal  ta  all  such  cases  when  the 
claim  In  controversy  does  not  exceed 
three  thousand  dollars.  That  section(scc- 
tion  9)  does  not,  in  express  terms,  deny 
the  right  ot  such  appeal.  Therefore,  If 
such  appeal  Is  denied,  it  must  be  by  impli- 
cation. The  law  does  not  favor  repeals 
by  implication ;  and  the  same  rule  applies 
where  the  Implication,  It  allowed,  would 
so  limit  and  narrow  an  existing  law  ns  to 
deny  to  the  parties  important  rights. 
»  »  »  The  right  ot  appeal  to  the  su- 
premo court  of  the  territory  cannot  de- 
prive either  party  of  this  right  of  appeal 
to  the  supreme  court  of  the  United  States. 
If  no  appeal  is  taken  to  the  latter,  one 
may  be  had  to  the  former,  and  in  that 
way  both  rights  may  stand  together." 
We  adhere  to  the  decision  from  which 
these  quotations  are  made.  The  judgment 
appealed  from  Is  reversed,  and  the  case  Is 
remanded  to  the  district  court. 

Anderson  and  Hk.nderson,  J.T.,  concur. 


Jennings  v.  Bartei-s.i 

(Supreme  Ctmrt  of  Washington  Territory.   July, 

1881.) 

Appexi/ — ^Review — Fisai.  Obdkr. 
An  order  denying  a  motion  to  set  aside  an 
order  contained  in  the  Judgment  that  execution 
issue  as  well  against  defendant's  person  as  his 
property,  is  not  a  final  order,  and  therefore  can- 
not be  reviewed  on  appeal. 

Error  to  district  court.  King  and  Kitsap 
counties. 

Action  by  Peter  Bartels  against  William 
A.  .Tennlngs.  There  was  judgment  for 
plaintiff,  and  added  to  it  was  an  order 
that  execution  issue  as  well  against  the 
person  aa  the  property  ot  defendant.  De- 
fendant was  arrested,  and  theretUter 
moved  to  set  aside  the  order  contained 
in  the  judgment.  An  appeal  from  the  or- 
der  denying  this  motion  was  dismissed  on 
the  ground  that  It  was  not  a  flnal  order. 

McN^Ufirht,  Ferry,  McS&ugbt  &  Mitchell, 
for  plaintiff  in  error,  liurke  &  Rosin,  and 
J.  K.  Lewis,  for  defendant  in  error. 


Con  WAT  v.  United  States.* 

(Supreme  Court  of  Washington  Terrttory.  July, 
18S4.) 

Writ  of  EnnoR — Servicb — Dismissal. 
Where  the  United  States  is  defendant  in 
error,  it  is  not  sufficient  service  of  the  writ  of 
error  to  leave  a  copy  thereof  at  the  residence,  and 
with  the  wife,  of  the  United  States  attorney. 

Error  to  third  district  court. 

A  copy  ol  the  writ  of  error  was  left  at 
the  house,  and  with  the  wife,  of  the  United 
States  attorney.  There  was  no  other  serv- 
ice, and  on  motion  the  writ  was  dismissed 
on  the  ground  that  this  did  not  amount 
to  a  service  on  the  defendant  in  error. 

>  This  case,  filed  at  Jaly  term,  18&1,  is  now  pub- 
lished by  request,  with  two  others,  in  order  that 
the  Pacific  Reporter  may  cover  all  cases  in  Vol. 
a,  Washington  Territory  Beports. 
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Struve  Haines,  for  plaintiff  in  error. 
Joba  B.  AlleD.  U.  S.  Atty.,  and  C.  H.  Hhu- 
tard,  Asst.  U.  S.  Atty.,  for  defendant  in  er- 
ror. 

PERRTt  T.  Stone  et  aJA 

{Supreme  Coitrt  of  WasMngton  TerrUofry.   July, 

ISSS.) 

Rbcobd  on  Appeal. 
An  appeal  will  be  dismissed  where  the  cer- 
tificate of  the  clerk  of  the  trial  court  fails  to  show 
that  all  the  evidence  has  been  certified. 

Appeal  from  district  court,  Clarke  and 
Skamonla  counties. 

Action  by  Joseph  Perry,  Sr.,  asainst 
Jessie  Stone,  adinini.stratris,  and  Ant'oine 
Bessette,  administrator,  of  F.  Stone,  de- 
ceased, to  reform  a  deed  executed  by  de- 
cedent, so  that  it  should  convey  to  plain- 
tiff certain  land  which  decedent  had  sold, 
and  given  poHsession  of,  to  plaintiff.  The 
appeal  of  defendants  from  a  Judjrnient  lor 
plaintiff  was  dIsralHsed  on  account  of  the 
failure  of  the  certificate  of  the  trial  court 
to  show  that  ail  the  evidence  had  been 
certified. 

A.E.  JsAam.for  appellants.  John  B.  Al- 
len and  D.  J.  Crowley,  for  appellee. 


BuENZ  et  al.  v.  Cook. 
{Supreme  Court  of  Colorado.    Juno  13,  1800.) 
Appeal — Review — ^Liability  of  STocKnoLSERs. 

1.  On  appeal  from  a  judgment  by  deCault  all 
errors  disclosed  by  the  record  are  open  to  review, 
and  the  complaint  may  therefore  be  examined  to 
see  whether  it  states  a  cause  of  action,  and,  if  so. 
Whether  it  warranted  the  particular  judgment. 

8.  Under  Gen.  Laws  Col.  1SS3,  c.  19,  i  43,  pro- 
viding that  "the  olHcers  and  stockholders  of  every 
banking  corporation  or  aasooiation  formed  under 
the  provisions  of  this  act  shall  be  individually 
liable  for  all  debts  contracted  during  the  term  of 
their  being  officers  or  stockholders  of  such  corpo- 
ration equally  and  ratably  to  the  extent  of  their 
respective  shares  of  stock,  •  •  *"  in  an  ac- 
tion against  all  the  stockholders  for  the  entire 
debt  of  the  corporation  a  Judgment  by  default 
against  one  for  the  whole  amount  will  be  re- 
versed. 

Commissioners'  decision.    Appeal  from 
Clear  Creek  county  court. 
Bartels  &  Blood,  for  api>e1lant. 

Richmond.  C.  This  was  an  action  com- 
menced In  the  county  court  of  Clear  Creek 
county  to  recover  of  the  defendants,  as 
shareholders  of  stock  in  the  bank  of  Breck- 
enridge,  tlio  amount  of  an  indebtedness 
due  from  said  bank  to  Kobert  A.  Sunkey, 
and  by  him  assliirned  to  the  plaintiff  below, 
and  appellee  here.  The  plaintiff  alleges 
that  the  bank  of  Breckenridge  is  a  corpo- 
ration existlns  undor  and  by  virtue  of  the 
laws  of  this  state  for  the  purpose  of  doing 
and  conducting  a  genertil  banking  busi- 
ness; that  the  capital  stock  of  nald  cor- 
poration was  and  is  limited  to  300  shares 
of  the  par  value  of  $100  each,  making  a 
total  capital  of  f  30,000;  that  said  capital 
stock  was  Issued  to  and  Is  owned  by  vari- 
ous persons,  who  are  now  and  have  been 

>  This  case,  filed  at  July  term,  1S35.  is  now  pub- 
lished by  request,  with  two  others.  In  order  that 
the  Pacific  Repoilcr  may  cover  all  cases  in  Vol. 
9,  Washington  Territory  Reports. 


such  owners  of  said  stock  since  ttaeist 
day  of  October,  1882;  and  that  the  full 
amount  thereof  has  been  paid  in  to  said 
corporation  by  the  stockholders,  and 
that  such  amounts  paid  in  have  been  ex- 
pended, and  that  nothing  now  remains  to 
pay  the  claims  of  the  creditors  of  said  cor- 
poration, and  that  said  corporation  is  in- 
solvent; that  on  the  7th  day  of  December, 
1882,  said  corporation  was  indebted  to 
Bol>ert  A.  Sankey  In  the  sum  of  1642.10 
money  ^ad  and  received  for  the  use  of  said 
Sankey ;  that  on  the  8th  day  of  December, 
1882,  Sankey  demanded  payment,  whicb 
was  refused,  and  that  on  the  same  day 
said  corporation  made  an  assignment  ot 
all  the  property  both  real  and  personal 
for  the  benfit  of  the  creditors,  and  directed 
the  assignee  to  pay  Sankey  the  snm  of 
f 263.75,  and  no  more;  that  said  assignee 
paid  Sankey  the  sum  of  $263.75,  but  re- 
fused to  pay  the  balance;  that  on  tbe  27th 
day  of  August,  1884,  Sankey  commenced 
an  action  against  the  corporation  for  the 
sum  of  $378.35;  that,  on  November  11th, 
judgment  was  rendered  against  said  cor- 
poration for  the  sum  of  $451.29,  and  $19.70 
costs;  that  execution  was  Issued  and  re- 
turned wholly  unsatisfied;  thatsald  judg- 
ment still  remains  in  full  force  and  effect; 
that  June  10,  1885,  Robert  A.  Sankey  as- 
signed and  transferred  the  judgment  to 
plaintiff  below,  appellee  here;  that  at  the 
time  said  debt  was  contracted  the  defend- 
ants were  stock  holders  In  said  corporation, 
each  holding  stock  therein  as  follows: 
Samuel  L.Allen,  50  shares;  Marshall  SII- 
verthorn,  50  shares;  Charles  H.  Bacon,  50 
shares;  Claus  Buenz,  10  shares;  Charles  E. 
Flack,  10  shares;  William  Kellogg  and 
Samuel  L.  Allen,  1  share;  William  V.Clark, 
129  shares',  thatthe  amount  sued  for  here- 
in Is  the  whole  amount  of  the  Indebtedness 
of  said  corporation  now  remaining  un- 
paid, said  defendants  having  refused  to 
pay  tlie  same  or  any  part  thereof.  Where- 
fore plaintiff  asks  judgment  against  said 
defendants  for  the  sum  of  $47U.S>9,  and  In- 
terest thereon  from  November  ll,l8S4,and 
for  costs  of  this  suit.  It  appears  that  but 
two  of  the  above-named  defendants  were 
served  with  summons,  Marshall  .Silver- 
thorn,  who  appeared  and  filed  a  demur- 
rer, and  the  appellant  herein, Claus  Buenz, 
who  failed  to  appear  in  obedience  to  the 
summons.  Whei-eupon,  the  court,  on  mo- 
tion and  affidavit,  August  3, 18SC.  entered 
judgment  li.v  default  against  appellant, 
and  thereafter,  on  the  8th  day  of  Novem- 
ber, 18S6,  rendered  flfial  judsuieiit  against 
said  appellant  f  rxuosomof  $574. !U,  be- 
ing the  amount  of  demand  and  interest. 
Thecause  appcarsto  have  been  continued, 
and  is  still  pending, as  to  theother  defend- 
ants. Thereafter,  on  December  31,  ISSO, 
niipcllant  filed  his  notice  of  niipcal  to  this 
court,  and  executed  an  appeal-bond  which 
was  approved.  No  appearance  is  entered 
by  appellee  in  this  court.  The  aKsignmcnt 
of  errors  presents  two  questions:  (1)  Does 
the  complaint  state  facts  sufficient  to  con- 
stitute a  cause  of  action?  (2)  Did  the 
court  err  in  rendering  Judgment  against 
appellant  for  the  entire  amount  of  the  de- 
mand and  interest? 

Frellinlnary  to   the    discussion  of   this 
question  we  have  first  to  determine  what 
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matters  are  properly  reviewable  In  thiis 
court,  ]iidKment  by  default  haviniE  been 
entered  againBt  appellant  In  the  court  be- 
low upon  due  service  of  summonB.  Cer- 
tainly all  errors  disclosed  by  the  record 
are  open  to  review  and  cori-ection,  not- 
withstanding the  nature  of  the  judgment. 
We  may,  therefore, examine  tlie  complaint 
for  the  purpose  of  ascertaining  whether 
or  not  a  cause  of  action  be  stated  therein, 
and  also  for  the  purpose  of  determining 
whether  or  not  those  allegations  of  the  i 
complaint  which  are  well  pleaded  are  sufB- 
clent  to  warrant  the  particular  Judgment 
rendered.  In  Hallocic  v.  Jaudin,  34  Cal. 
167,  SiSDERBON,  J.,  rendering  the  opinion 
of  the  court,  says:  ".\8  to  the  right  of  ap- 
peal there  is  no  distinction  between  Judg- 
ntents  by  default  and  jndgiuents  after  is- 
sue Joined  and  a  trial.  The  former  is  aa 
much  a  final  judgment  as  the  latter,  and 
the  statute  gives  a  right  to  appeal  from 
all  final  Judgments,  without  distinction. 
From  this  it  follows  that  all  errors  dis- 
closed by  the  record  can  be  reviewed  and 
corrected  on  an  appeal  from  the  former 
class  of  judgments  as  well  as  the  latter. " 
Reynolds  v.  Steam-Boat  Co.,  17  La.  397. 
was  a  case  where  a  judgment  by  default 
was  entered,  made  final  against  a  portion 
of  the  defendants  as  stockholders.  The 
right  of  appeal  was  sustained  in  this  case. 
The  right  of  action  in  this  case  accrued 
prior  to  the  passage  of  the  act  of  Iss."),  en- 
titled "An  act  to  fix  and  define  the  liabili- 
ty of  shareholders  In  banks,  trust,  deposit, 
and  security  nsaociations, "  and  must, 
therefore,  be  controlled  by  saction  43,  c.  19, 
Gen.  St.  1S83,  which  reads  as  follows: 
"The  officers  and  stockholders  of  every 
bankingcorporation  or  association  formed 
under  the  provisions  of  this  act  shall  be 
individually  liable  for  all  debts  contracted 
during  the  term  of  their  being  officers  or 
8tockholdei"8  of  such  corporation  equally 
and  ratably  to  the  extent  of  their  respect- 
ive shares  of  stock  in  any  such  corporation 
or  aMHOclatitm,  except  that  when  any 
stockholder  shall  sell  and  transfer  his 
stock  such  liability  shall  cease  at  the  ex- 
piration of  one  year  from  and  after  the 
date  of  said  sale  and  transfer."  Similar 
provisions  contained  In  the  statutes  of 
other  states  have  received  consideration, 
and  there  is  a  decided  unanimity  of  con- 
struction in  holding  that  a  stockholder 
can  be  charged  only  for  the  debts  of  the 
corporation  proportionately  to  theextent 
of  his  stock.  Under  thlssection  the  stock- 
holders are  made  liable  in  proportion  to 
theextent  of  the  shares  respectively  held 
by  them  Linblllty  of  stcjckliolders  In  a 
corporation  Is  undoubtedly  a  creature  of 
statute.  It  does  not  exist  at  common  law  ; 
hence  It  can  be  said  that  such  liability  be- 
In^  statutory  it  cannot  be  extended  be- 
yond the  plain  purpose  and  Intention  of 
the  statute.  The  above  provision  In  legal 
effect  fixes  the  proportionate  liability  of 
each  stockholder  to  the  extent  of  the  num- 
ber of  shares  owned  by  him.  In  Pollard 
V.  Bailey,  20  Wall.  520,  the  action  was 
brought  by  one  creditor  against  one  of 
thestockholders  to  recover  thcfull amount 
of  his  debt,  without  regard  to  the  cred- 
itors or  the  liability  ot  the  other  stock- 
holders to  rcsx>ond  to  other  obligations 


under  the  charter.  The  court  said : 
"  Each  stockholder  la  bound  for  the  debts 
in  proportion  to  his  stock.  His  liability 
is  not  limited  to  the  par  value  of  Ills  stoclc, 
neither  is  he  bound  absolutely  for  the  pay- 
ment of  the  full  amount  of  that.  He  must 
pay  a  sum  which  shall  bear  the  same 
proportion  to  the  whole  indebtedness  that 
bis  stock  bears  to  the  whole  capital,  and 
is  not  required  to  pay  more.  For  the  par- 
poses  of  this  case,  it  is  not  necesaary  to 
decide  what  effect  the  Insolvency  of  any  of 
the  stockholders  would  have  upon  the 
liability  of  such  as  are  solvent.  It  is  cer- 
tain that  no  stockholder  is  liable  for  more 
than  his  proportion  of  the  debts."  Tbe 
act  to  enforce  the  liability  of  stockholders 
in  banking  corporations  subjects  each 
stockholder  to  a  several  liability  for  a 
ratable  share  of  the  debts  in  proportion 
to  the  whole  capital  stock,  and  the  whole 
indebtedness  of  the  bank,  without  refer- 
ence to  tho  solvency  of  any  other  stock- 
holder. All  law  writers  and  jurists  unite 
In  the  conclusion  that  the  stockholder,  un- 
der statutes  similar  to  the  one  controlling 
In  this  case,  can  be  charged  only  to  the 
extent  of  his  stock,  "on  payment  of  debts, 
or  a  personal  charge  in  respect  to  them. 
To  this  amount  thei-e  is  an  end  of  further 
liability."  Thomp.  Llab.  Stockh.  §  267. 
True  it  is  that  there  Is  some  conflict  of  the 
authorities  concerning  the  remedy  of  a 
creditor  in  such  cases.  Some  hold  that 
this  proceeding  should  be  exclusively  in 
equity;  others,  that  the  remedy  may  be 
had  at  law,  and  Is  concurrent  with  that 
of  equity.  It  is  sufficient  for  the  purposes 
of  this  case  to  say  that  the  facts  alleged 
and  proved  are  sufficient  to  meet  the  re- 
quirements In  equity. 

In  thecase  at  bar  It  is  fair  to  presume  that 
the  appellant  knew  the  extent  of  his  liabil- 
ity under  the  statute,  and  having  no  defenae 
was  justified  In  not  appearing,  and  in  be- 
lieving that  thecourt  could  notand  would 
not  impose  agreater  obligation  upon  him. 
By  no  theory  of  reason  can  we  conclude 
that  plaintiff  was  entitled  to  proceed 
against  the  appellant  herein,  as  sole  de- 
fendant, for  the  purpose  of  recovering  from 
him  the  entire  amount  of  the  corporate 
debt,  nor  can  it  be  said  that  he  did  so  pro- 
ceed. On  the  contrary,  he  sought  by  set- 
ting out  the  number  of  shares  held  by  each 
of  the  stockholders  to  recover  a  judgment 
against  each  to  the  extent  only  of  their 
statutory  liability.  By  the  complaint  the 
indebtedness  for  which  recovery  is  sought 
constituted  the  entire  and  only  Indebted- 
ness of  the  bank,  and  it  is  probable  that  had 
thecourt  proceeded  to  determine  the  i*e- 
spective  linblllty  of  each  of  the  sharehold- 
ers, and  rendered  judgment  against  those 
over  whom  it  had  obtained  jurisdiction 
for  their  proportion  of  tbe  amount  of  the 
del>t,  this  court  would  not  have  reversed 
such  a  judgment,  but  when  b}-  the  lan- 
guage of  the  complaint  a  jud  -^nt  is 
sought  against  all  without  any  i>  .^-rnieDt 
showing  the  exact  statutory  liability  of 
each,  and  such  judgment  Is  rendered 
against  one  only  for  the  entire  indebted- 
ness, thereby  inci-easing  bis  liability  beyond 
the  terms  of  the  statute.  In  justice  such 
a  judgment  must  be  reversed.  Reynolds 
V.  Steam-Boat  Co., supra.    In  Railway  Co. 
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▼.  Nelfl,  10  Colo.  B6,  t4  Pac.  Rep.  106.  It 
was  held,  "  irbere  the  Judgment  Includes 
eompensatlon  to  which  plaintifi  is  not  en- 
titled, It  most  be  reversed. "  We  think  the 
doctrine  In  this  case  is  peculiarly  applica- 
ble to  the  case  at  bar.  It  is  true  in  that 
ease  the  conclusion  of  the  court  is  founded 
upon  a  review  of  the  testimony,  and  in 
this  case  the  conclusion  is  based  upon  the 
UTerments  of  the  complaint.  Yet  in  nei- 
ther case  can  it  be  aald  that  the  judgment 
was  warranted.  For  the  reasons  stated 
the  Judg:ment  should  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 

Pattison  and  Reed,  GC.,  concur. 

PrkCubiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 
versed, and  the  cause  remanded. 

(M  Colo.  835)  ~~~ 

Mbaghsb  et  aJ.  r.  Bbkd. 

(Supreme  Court  of  CoUmdo.    Uaroh  38,  1890.) 

Ifnnao  Pabtnibsbii'— Ktidbkos— SrATcn  or 
Fsacds. 

1.  An  agreemeDt  between  parties  to  act  to- 
gether In  obtaining  a  lease  of  mining  property  and 
to  work  such  property  aa  a  partaarshlp  after  the 
•otnislticui  of  the  lease  does  not  of  itself  oonsti- 
tuta  a  partnership,  and  before  the  execution  of  the 
agreement  one  party  may  withdraw  with  the  con- 
sent of  the  others,  and  another  be  substituted, 
wlthoat  producing  any  of  the  consequences  of  a 
dissolution. 

2.  An  agreement  was  entered  into  betweeen 
Blalntlff,  defendant  If.,  and  otbera  to  tnmnue  a 
lease  of  certain  mining  property,  and  to  develop 
such  proper^  aa  a  partnership  after  the  acauisi- 
tion  of  the  leas&  the  expenses  and  profits  to  be 
shared  in  aooordanoe  with  their  respective  inter- 
ests, field,  that  such  agreement,  when  carried 
out,  constituted  a  mining  partnership, 

8.  The  lease  was  acquired  In  the  name  of  ](., 
vorsuant  to  the  agreement,  and  the  property  was 
devoted  to  partnership  uses,  field,  that  the  agree- 
ment was  not  within  the  atatute  of  frauds,  and 
that  plalntur  was  therefore  entitled  to  prove  it 
and  his  consequent  Interest  in  the  leasehold  estate 
ky  parol. 

4.  Defendant  could  not  transfer  any  intereat 
ta  the  leasehold  estate  except  his  own,  without 
the  consent  of  his  assooiatea. 

6.  FlaintUt  advanced  some  money  to  defend- 
ant to  assist  the  latter  in  developing  the  mine. 
Subsequently  defendant  made  a  statement  oC  the 
expenses,  but  declined  to  receive  from  plaintiff 
his  share  thereof,  on  the  ground  that  plaintiff 
would  be  expected  n>  f  oraish  certain  machinery. 
Plaintiff  gave  no  attention  te  the  enterprise  for 
about  six  weeks,  and  a  letter  written  to  him  by 
defendant  concerning  the  machinery  was  not  an- 
swered; but  it  appeared  that  plaintiff  did  not 
receive  the  letter  until  after  defendant  had  acted 
on  the  assumption  that  plaintiff  bad  abandoned 
the  enterpria*.  field,  that  no  such  abandonment 
was  shown. 

Commissioners'  decision.  Appeal  from 
district  court.  Lake  county. 

Teller  A  Orabood  and  Jos.  W.  Tajlor, 
for  appellants.    J.  B.  BIseell,  for  appellee. 

Fattibon,  C.  This  is  an  appeal  from  a 
Judgment  and  decree  rendered  the  24th  day 
of  December,  18«4,  in  a  suit  in  e<iulty 
brought  by  Clinton  Keed,  the  appellee,  to 
recover  an  undivided  one-fourth  Intercut 
in  n  leaBehold  estate  in  a  certain  lode  min- 
ing claim,  known  as  the  "Felicia  Grace," 
situate  in  the  consolidated  ten-mile  min- 
ing district.  Summit  county,  Colo.,  and  for 


an  aoeonntlng  of  the  proceeds  realised  by 
the  appellants  in  working  that  property. 
The  suit  was  predicated  upon  an  alleged 
partnership  agreement  between  appellants 
and  three  other  persons,  who  will  be 
named  hereafter,  and  the  issues  presented 
to  this  court  are— Mrat,  whether  the  part- 
nership was  established  by  the  evidence; 
and,  second,  whether  such  evidence  was 
legal  and  competent. 

The  first  question  necessarily  involves  a 
review  of  the  evidence  taken  upon  the 
trial.  In  the  couaideration  of  the  case, 
only  so  much  of  the  bill  of  complaint  need 
be  recited  as  defines  the  contract  between 
the  parties  and  their  several  Intprests  in 
the  property,  and  the  proceeds  of  the  prop- 
erty in  controversy.  It  is  alleged  that  in 
the  month  of  April,  1884,  the  defendant  J. 
C.  Meagher,  the  appellee,  Clinton  Reed,  A. 
A.  Smith,  and  John  Van  Avery,  by  parol, 
entered  into  an  agreement  of  copartner- 
ship, wherein  and  whereby  it  was  agreed 
by  and  between  the  said  several  parties 
that  they  would  together  obtain  a  lease 
upon  the  property  known  as  the  "Felicia 
Grace"  lode  mining  claim,  and,  after  ob- 
taining the  lease  ofsald  property  from  the 
owners  thereof,  would  together,  as  an  as- 
sociation or  copartnership,  enter  upon 
and  Into  said  mining  property,  and  prusa* 
cute  the  work  of  developing  and  extract* 
ing  the  ore  therefrom  under  and  by  virtue 
of  the  terms  of  said  lease,  for  tihe  Joint 
benefit,  profit,  and  advantage  of  said  sct- 
eral  partners.  That  by  tbe  terms  of  said 
agreement  the  interests  of  said  several  par- 
ties were  to  be  as  follows :  Tbe  said  Reed 
was  to  be  and  become  tbe  owner  of  one- 
fourth  thereof,  paying  his  proportion  of 
the  expense  of  working  and  developing 
said  claim,  and  working  it,  and  receiving 
such  proportion  of  the  profits  thereof. 
That  the  said  Smith  was  to  own  and  en- 
joy in  like  manner  one-fourth, and  the  said 
Meagher  one-fourth.  That  by  tbe  terms 
of  said  agreement  so  entered  into  between 
the  parties  said  Meagher  was  to  procure 
from  the  owners  of  the  property  the  lease 
thereof  in  his  own  name,  and  after  its  pro- 
curement, to  execute  to  the  said  parties 
proper  and  sufficient  transfer  and  assign- 
ment of  their  interests  therein.  Thatther^ 
after,  and  in  the  said  month  of  April,  A.  D. 
1884,  in  accordance  with  the  said  terms 
of  said  partnership  agreement  so  entered 
into  between  tbe  parties,  the  said  Meagher 
procured  from  the  owners  of  the  said  prop- 
erty, in  his  own  name,  a  lease  thereof,  for 
the  period  of  18  months  from  the  day  of 
its  execution.  That  said  lease  was  exe- 
cuted by  the  owners  of  said  property  on 

or  about  the day  of  April,  A.  D.  1884, 

and  was  thereafter  duly  recorded  in  the 
office  of  the  recorder  of  deeds  in  Summit 
county,  Colo.  It  is  then  alleged  that 
after  tbe  execution  and  delivery  of  the 
lease  Meagher,  on  behalf  of  the  copartner- 
ship, took  possession,  and  began  develop- 
ing the  property ;  that  complainant,  as  he 
was  bound  to  do,  contributed  materials 
and  funds  to  aid  in  tbe  prosecution  of  the 
common  enterprise.  It  is  unnecessary  to 
state  the  otlier  allegations  of  the  com- 
plaint, such  allegations  being  such  as  are 
usually  found  in  a  suit  brought  between 
partners  for  an  accounting  aLd  distrlbu- 
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tlon  of  partnership  property.  The'  an- 
swer put  In  iB8ae  the  allegations  ol  the 
complaint,  and  Interposed,  as  a  separate 
detense,  the  statute  of  frauds.  The  case 
was  tried  to  the  court.  It  is  unnecessary 
to  recite  the  findings  of  fact,  except  such 
as  definethe  relation  of  the  parties  to  each 
other,  and  constitute  the  basis  of  the  de- 
cree. Such  iindings  are  as  follows:  "(I) 
In  the  fore  part  of  April,  1884,  the  defend- 
ant John  C.Meagher,  the  plaintiff,  Clinton 
Reed,  A.  A.  Smith,  and  John  Van  Avery 
formed  a  copartnership  for  the  purpose  of 
procuring  and  working  a  lease  on  the  Fe- 
licia Grace  mine,  situate  in  Summit  coun- 
ty, Colo. ;  that  each  of  said  persons  was 
to  own  an  undivided  one-fourth  interest 
in  said  lease  when  the  same  was  procured, 
and  upon  the  suggestion  of  the  defendant 
Meagher  that  he,  being  an  owner  of  the 
property,  could  probably  procure  a  lease 
on  better  terms  tlian  others,  it  was  agreed 
that  he  should  procure  the  lease  in  his 
own  name,  and  after  tlie  procurement 
thereof  should  transfer  to  the  other  par- 
ties their  respective  interests,  and  until 
such  transfer  was  made  that  he  should 
hold  their  interests  in  his  own  name  for 
their  benefit.  (2)  That  some  time  about 
the  24th  day  of  April  the  lease  was  made, 
and  on  the  26th  day  of  April  Meagher  and 
Patrick  Barker,  who  succeeded  to  the  in- 
terest of  Van  Avery  in  the  premises,  went 
to  work.  (3)  Intervening  the  time  when 
the  agreement  was  made  and  the  work 
commenced,  Van  Avery  notified  Meagher 
that  he  would  not  be  able  to  take  his  in- 
terest in  the  lease.  Thereupon,  by  agree- 
ment between  -Meagher  and  Barker  and 
the  other  parties,  Barker  took  that  inter- 
est, an  undivided  one-fourth.  (4)  That 
such  agreement  and  transfer  was  made 
prior  to  the  time  of  the  actual  execution 
of  the  lease  Itself.  (5)  That  on  the  26th 
day  of  April  work  was  commenced  under 
the  lease  in  accordance  with  the  terms  of 
the  agreement  antecredently  made.  That 
thereafter,  on  the  27th  of  April,  as  had 
been  agreed,  the  defendant  Jleagher  ap- 
plied to  A.  A.  Smith  to  furnish  supplies 
under  the  copartnership  arrangement. 
That  on  that  day  the  plaintiff,  Eeed,  sent 
Meagher  the  supplies  asked  for,  amount- 
ing to  the  extent  and  value  of  $13.05, 
which  was  received  by  Meagher,  and  by 
him  used  in  the  prosecution  of  the  enter- 
prise. (6}  That  afterwards,  and  about 
the  Ist  day  of  May.  Meagher  wrote  to  A. 
A.  Smith  for  f  23,  to  be  used  in  the  pay- 
ment of  the  current  expenses  of  the  prose- 
cution of  the  work.  That  the  said  sum  so 
applied  for  was  sent  to  him  by  the  check 
of  plaintiff,  Eeed.  (7)  That  Meagher 
thereafter, and  until  the  commencement  of 
this  suit,  made  no  other  request  or  appli- 
cation to  Keed  for  other  supi)lics  or  mon- 
ey to  be  used  In  and  about  the  work.  (8) 
That  it  was  agi-eed  at  the  time  of  the  for- 
mation of  the  original  copartnership  ar- 
rangement witli  Meagher  that  the  several 
parties  were  to  contribute  whatever  sup- 
plies and  money  might  be  needed  in  the 
prosecution  of  the  common  enterprise 
only,  and  whenever  they  should  be  called 
for  by  Meagher  for  their  proportion  of  the 
expenses  "  The  other  facts  found  by  the 
court  do  not  appear  to  be  material  to  the 


dlscnssion  of  the  case.  By  the  twenty- 
third  flndinj^  It  is  declared  that  the  said 
lease  will  by  its  terms  continue  until  Octo- 
ber 24,  1885;  that  there  has  been  opened  in 
the  said  premises  a  large  and  valuable 
body  of  ore;  that  the  developments  show 
that  during  the  continuance  of  the  lease 
there  will  probably  be  taken,  mined,  and 
removed  from  the  said  premises  upwards 
of  3,000  tons,  at  the  rate  at  which  said 
mine  is  now  being  worked ;  and  that  the 
ore  so  mined  will  be  of  the  probable  value 
of  f  50  per  ton,  and  of  the  net  value  of  up- 
wards of  $100,000,  of  which  the  said  Reed's 
share  will  be  about  f  25,000.  By  the  twen- 
ty-fourth finding  it  is  declared  that  the 
said  Clinton  Reed  is  now  the  owner  of  an 
undivided  7-32  in  the  said  lease,  and 
entitled  to  that  extent  tu  share  in  the 
benefits  and  advantages  accruing  there- 
under, and  to  that  proportion  of  the 
profits  of  all  the  ores  mined ;  and  that  be 
is  entitled  to  occupy,  possess,  and  enjoy 
the  said  premises  under  the  said  lease  with 
the  said  Meagher  and  the  other  defendants 
interested  in  said  lease.  If  these  findings 
are  sustained  by  legal  and  competent  evi- 
dence it  is  clear  that  the  ludsment  and  de- 
cree based  upon  them  must  be  affirmed. 

It  is  first  necessary,  therefore,  to  deter- 
mine by  a  review  of  the  entire  case  wheth- 
er the  findings  of  the  court  are  warranted 
by  the  facts  disclosed  and  established  by 
thoevldence.  The  evidence  tends  to  prove 
that  for  some  time  prior  to  April  1, 1884, 
the  appellant  J.C.Meagher  was  one  of  the 
owners  of  the  property  in  question.  The 
property  was  undeveloped  and  its  value 
unknown.  A  shaft  had  been  sunk  upon 
the  premises  to  a  considerable  depth,  but 
no  valuable  deposit  of  mineral  had  been 
found.  In  an  adjoining  property,  known 
as  the  "Robinson  Lode  Mining  Claim,"  a 
deposit  of  mineral  had  been  discovered 
some  time  before,  the  dip  or  direction  of 
which  was  towards  the  "Felicia  Grace." 
Meagher  having  learned  of  this  discovery, 
and  believing  tliat  the  same  deposit  or  a 
continuation  of  it  might  be  found  within 
the  territory  of  the  property  named,  be- 
came desirous  of  securing  a  lease  from  his 
co-owners  for  the  purpose  of  developing 
the  property,  and  ascertaining  whether 
this  deposit  of  mineral  could  be  found. 
Being  without  means  it  was  essential  for 
him  to  associate  others  with  him  to  aid 
in  the  enterprise.  .Some  time  in  the  month 
of  March,  1884,  Meagher  met  at  Leadville 
one  Dr.  A.  A.  Smith,  and  had  some  con- 
versation with  him  in  relation  to  themat- 
ter.  He  succeeded  In  Interesting  Smith, 
and  obtained  from  him  a  promise  that  he 
would  undertake  to  pay  one-fourth  of 
the  expense  of  developing  the  property,  if 
a  lease  was  obtained.  In  consideration  of 
the  transfer  t«  him  of  an  undivided  one- 
fourth  interest  in  the  lease  when  it  was 
made.  In  this  conversation  it  appears 
that  Smith  suggested  that  Clinton  Eeed 
would  also  take  a  quarter  interest,  and 
pay  one-fourth  of  the  expenses.  Before 
the  lease  was  actually  obtained  a  definite 
understanding  was  arrived  at  between 
Meagher,  Smith,  and  Reed  that  Reed  and 
Smith  would  each  pay  one-fourth  of  the 
expense  of  developing  the  property,  in  con- 
sideration of  which  Meagher  undertook 
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tu  transfer  to  each  of  them  an  undivided 
one-fourth  interest  in  the  lease  when  ob- 
tained. At  about  thia  time  Meagher  had 
some  conversation  with  one  John  Van 
Avery  in  relation  to  the  property.  Van 
Avery  then  thought  that  he  might  also  be 
able  to  take  an  interest  In  the  property, 
and  undertook  zo  furnish  an  engine  to  be 
used  in  its  development,  in  consideration 
of  the  transfer  to  him  of  a  one-fourth  inter- 
est if  the  lease  should  be  obtained.  The 
remaining  one-fourth  was  to  be  held  by 
Meagher,  in  consideration  of  bis  obtain- 
ing the  lease  and  giving  his  time  and  la- 
bor to  the  working  of  the  property.  Be- 
fore Meagher  succeeded  in  obtaining  the 
lease  Van  Avery  decided  that  ho  would 
not  interest  himself  in  the  enterprise,  and 
BO  notified  Meagher.  Thereupon  one  Pat- 
rick Barker  became  interested  to  the  ex- 
tent of  one  quarter,  but  upon  what  terms 
the  record  does  not  clearly  disclose.  Alter 
these  conversations  were  had  with  the 
several  parties  named  Meagher  succeeded 
in  obtaining  a  lease  of  the  property  for 
the  term  of  18  months.  The  lease  is  in 
form  a  mining  lease,  and  bears  date  April 
26, 1884.  It  was  made  by  John  A.  Ilall, 
Jr.,  Martin  Warner,  Henry  Woodford, 
James  Dorland,  George  McClusky,  J.  W. 
Woodford.  C.  F.  Woodford,  W.  N.  Clark, 
C.  H.  Pierce,  and  A.  W.  Etter,  as  lessors, 
and  John  C.  Meagher,  as  lessee.  No  money 
was  expended  by  Meagher,  or  by  any  of 
the  parties,  to  obtain  the  lease.  No  rental 
Is  reserved  by  the  lease,  except  that  by  its 
terms  the  lessee  covenanted  to  pay  to  the 
lessors,  as  royalty,  13  per  cent,  of  the 
price  paid  or  contracted  to  be  paid  tor  any 
ore  extracted  from  the  claim.  After  the 
exe<rution  and  delivery  of  the  lease  it  ap- 
pears to  have  been  delivered  by  Meagher 
to  Smith,  who  seems  to  have  retained  it 
for  a  considerable  time.  It  was  recorded 
In  the  office  of  the  clerk  and  recorder  of 
Summit  county,  Colo.,  May  20,  1884.  Aft- 
er the  lease  was  secured  Meagher  and  Pat- 
rick Barker  immediately  eatered  into  the 
possession  of  the  property,  and  began  the 
work  of  development.  The  relation  of  the 
parties  as  disclosed  by  the  record  at  this 
time  was  clearly  defined.  There  seems  to 
be  no  uncertainty  as  to  the  intention  of 
the  parties  in  the  premises.  The  lease 
had  been  acquired  as  contemplated  by 
the  several  parties  in  interest,  and  appar- 
ently in  consummation  of  the  understand- 
ing and  agreement  which  had  been  en- 
tered into  between  them.  When  Meagher 
and  Ba  rker  began  the  work  of  develop- 
ment there  seem  to  have  been  four  par- 
ties interested,  and  their  respective  inter- 
ests seem  to  have  been  equal. 

Attention  is  now  called  to  so  much  of 
the  evidence  as  relates  to  the  conduct  of 
the  parties  under  the  agreement  after  pos- 
sesaion  was  taken  of  the  mine.  On  April 
27,  1884,  the  day  alter  the  date  of  the  lease. 
Meagher  addressed  a  letter  to  Smith  as 
follows:  "Kobinson,  April  27, 18S4.  A.  A. 
Smith,  Esq.:  I  started  to  work  yesterday 
in  the  60-foot  shaft.  I  find  by  the  Robin- 
son mine  maps  that  the  mineral  in  their 
tunnel  is  going  straight  for  the  Felicia 
Grace.  I  was  in  to  see  the  new  strike,  and 
I  think  it  is  going  to  be  as  big  an  ore- 
shoot  as  the  old  one.    It  is  ten  feet  high. 


and  can't  tell  how  wide.  John  Hall  wad 
here,  and  signed  one  copy  of  the  lease. 
The  other  he  will  sign  and  send  back. 
Bent  it  to  him  three  or  four  days  ago.  I 
have  taken  this  man  Barker  in.  He  is 
working  with  me  here.  I  will  have  to  put 
on  another  man.  It  will  take  three  men 
to  work  this  shaft  It  is  only  about  125 
feet  from  the  Robinson  mineral,  so  I  think 
we  will  get  it  in  40  feet  more,  and  if  the 
water  don't  stop  ns,  I  think  we  will  be 
able  to  get  there  in  30  days.  If  we  get 
water  we  will  have  to  put  up  an  engine. 
The  snow  is  four  or  Ave  feet  deep,  so  we 
will  have  a  hard  time  to  get  an  engine 
here.  If  you  see  Van  Avery  tell  him  not  to 
go  to  any  expense  until  he  hears  from  me 
that  other  arrangements  might  be  made. 
It  you  and  Mr.  Reed  take  half  of  the  lease 
there  will  be  no  interest  left  fur  Van. 
George  and  I  took  one-eighth  each,  and 
Barker  one-fourth.  John  Hall  says  he 
can't  take  an  interest, as  he  is  hardrunfor 
money.  I  wish  yon  would  send  me  10 
pounds  of  giant  powder:  200feetfuse;  one 
box  giant  caps;  1  box  candles;  2  hammer 
handles;  2  picks.  Please  send  the  bill. 
Yours,  respectfully,  Joh.s'  C.  Meaghbr.  " 
Between  April  27th  and  MaylOtb  Meagher 
addressed  a  letter  to  Smith,  asking  him 
for  4(25  to  pay  expenses.  The  letter  was 
presented  to  Reed,  who  immediately  gave 
bis  check  for  $25,  which  was  sent  to 
Meagher,  incloseiol  in  the  following  letter: 
"  Lead ville,  Colo.,  May  10,  1884.  My  dear 
John:  Yours  reached  me  to-day,  and  I 
hand  you  herewith  Clint's  check  for  am't 
called  for.  I  hope  you  will  catch  on  to 
some  pay  soon.  I  will  back  you  up  to  the 
best  of  my  aliillty  till  1  get  some  money 
which  I  am  looking  for  every  day.  I  will 
try  to  get  up  to  see  you  some  time  next 
week.  Do  the  best  you  can,  and  write  me 
any  new  developments  in  the  mean  time. 
Clint  has  no  faith  in  the  thing,  but  if  we 
find  some  then  he  will  have  more  faith. 
Yours,  truly,  A.  A.  Smith.  "  The  supplies 
above  mentioned  were  purchased  by  Reed, 
and  sent  about  May  3d.  On  that  day 
Smith  wrote  Meagher  as  follows:  "Lead- 
ville.  May  8, 1884.  My  dear  John :  Yours 
reached  me  on  Tuesday,  and,  owing  to  the 
excitement  of  the  convention,  was  not  at- 
tended to  at  once,  and  Clint  struck  out  for 
Denver,  and  only  returned  this  moruinK, 
when  I  proceeded  to  bounce  him  rough- 
shod, and  have  ordered  thesupplies,  wbiclk 
will  probably  not  reach  you  before  Mon- 
day. As  the  express  company  will  not 
take  powder,  it  will  have  to  go  by  freight. 
Clint  and  J  take  one-hall  of  it.  I  think  I 
will  have  plenty  of  money  in  a  few  days, 
and  will  not  hesitate  doing  all  in  my 
power  to  push  the  work,  and  will  not  have 
to  run  Clint  down  every  time  anything  is 
to  be  done.  I  regret  the  delay  in  your  first 
order.  You  know  I  have  always  been 
prompt  in  ouroperations  together  hereto- 
fore.   Let  me  hear  from  you.    Smith.  " 

About  the  last  of  May,  it  became  nec- 
essary to  obtain  an  engine  on  account  of 
trouble  with  water.  Meagher  left  the 
mine,  and  came  to  Leadville,  and  had 
some  conversation  with  Reed  in  regard  to 
this  matter.  Reed  mentioned  one  or  two 
engines  which  he  thought  hecould  obtain, 
but  no  de&uite  arrangement  was  made. 
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Meagber  had  an  account  showing  the 
amount  which  had  been  expended  in  labor 
and  suppliea  up  to  that  time  in  the  devel- 
opment of  the  property.  The  amount  was 
$285.60,  and  the  share  ol  Keed  was  stated 
to  be  971.40,  less  the  $38.05  he  had  hereto- 
fore paid.  Reed  inquired  of  Meagher  at 
the  time  whether  he  wished  him  to  pay 
the  balance  then  due  from  him,  to  which 
Meagher  replied  that  he  did  not,  as  Reed 
would  be  compelled  to  incur  expenue  in 
obtaining  and  sending  the  engine  to  Rob- 
inson. No  engine  was  obtained  by  Reed 
at  any  time.  On  June  7th  Meagher  ad- 
dressed the  following  letter  to  him:  "C. 
Reed,  Esq.,  Lead vllle,  Colo.— Dear  Sir:  I 
have  written  to  Dr.  Smith  to  know  what 
you  have  done  about  the  engine,  and 
have  not  received  answer.  It  is  about 
time  that  we  had  this  shaft  down,  as  the 
Robinson  company  is  running  an  Incline 
towards  us  night  and  day.  Write,  and 
let  me  Icnow  what  you  can  do.  Yours,  re- 
spectfully, J.  C.  Meagher."  This  letter 
was  received  by  Reed,  but  was  rot  an- 
swered. June  9, 1884,  the  following  letter 
was  addressed  to  Meagher  by  Smith: 
"  Dear  John :  I  saw  Clint  a  minute  on 
Saturday,  and  I  have  not  seen  blm  since. 
Just  now  learned  that  he  went  to  Denver 
lant  night  again,  and  will  not  return  until 
Tuesday  or  Friday.  I  don't  think  that 
he  wants  to  do  anything,  or  that  he 
means  to.  The  question  is  as  to  what 
we  can  do  under  the  circumstances.  I  am 
still  unable  to  do  anything  of  myself,  and 
if  Clint  won't  do  anything  that  seems  to 
cook  my  goose  till  I  am  in  a  position  to 
act  for  myself.  If  you  can  sell  us  out  you 
hart  better  do  so,  and  1  will  make  Clint 
surrender.  I  have  i-ecelved  no  money  yet, 
and  of  course  cannot  tell  when  I  will.  No 
man  can  regret  my  circumstances  more 
that  I  do  myself,  for  I  believe  It  to  be  a 
good  thing.  Would  like  to  hold  on. 
Youn>,  truly,  Smith.  "  It  does  not  appear 
that  Reed  had  any  knowledge  that  a  let- 
ter of  this  tenor  had  been  written  by 
Smith,  or  that  he  had  authorized  or  sug- 
gested that  any  sale  of  his  Interest  should 
be  made.  June  14th  another  letter  was 
addressed  by  Meaglier  to  Reed  as  follows: 
"  Dear  Sir:  Not  hearing  from  you,  I  have 
made  an  arrangement  for  an  engine  which 
will  answer  for  the  present.  I  received  a 
letter  from  Dr.  Smith  saying  he  would 
have  to  give  up  his  Interest.  I  am  very 
sorry  that  he  can't  carry  his  interest,  as 
I  think  it  is  a  good  lease,  and  mast  stop 
the  Robinson  compan.v  from  going 
through  to  the  Champion  ground.  Mr. 
Hall  Is  here,  and  will  take  an  Interest  In 
the  lenHP,  and  I  would  like  to  know  what 
you  intend  to  do.  I  am  not  going  to  give 
up  after  spending  what  I  bave.  Hoping 
to  hear  from  you  soon,  I  am,  very  truly 
yours,  J.  C.  Meaghkr.  P.  S.  Please  tell 
Dr.  Smith  to  send  the  lease  to  me.  J.  C. 
M.  "  This  letter  was  not  received  by  Reed 
until  some  time  in  July,  nor  until  after  a 
large  body  of  mineral  had  been  discov- 
ered In  the  property.  It  appears  that  he 
was  absent  continuously  from  LendvlUe, 
on  professional  business,  from  about  June 
16th  until  some  time  In  July.  JunelGth 
Smith  wrote  the  following  letter  to 
Meagher:    "Dear  John:    I  finally  had  ait 


interview  with  Clint,  and  he  don't  seem 
inclined  to  do  anything  at  all,  and  tells 
me  to  sell  the  thing  out;  and  if  I  could 
do  so  for  enough  to  pay  what  we  owe  I 
would  be  glad  to  have  you  do  It,  I  have 
not  received  any  money  yet.  Would  be 
very  glad  to  stay  in  and  put  up,  but  I 
don't  see  how  I  can  at  present.  Clint  Is 
going  east  soon,  liable  to  leave  on  any 
train,  to  be  gone  a  week  or  two.  Canyou 
see  any  chance  to  do  anything?  Let  me 
hear  from  you  at  once.  Smith.  "  In  re- 
lation to  this  letter  Reed  testified  that  he 
never  had  the  Interview  with  Smith  men- 
tioned, and  that  he  never  autborleed 
Smith  todiroct  Meagher  to  sell  his  interest 
In  the  property.  On  June  12, 1884,  Mea- 
gher addressed  the  following  letter  to 
Barker:  "P.  Barker,  Esq.,  Lead  vllle, 
Colo.— Dear  Sir:  I  have  been  working  on 
the  lease  since  I  returned,  fixing  for  an  en- 
gine, bat  the  engine  has  not  been  shipped 
yet,  and  there  is  no  telling  when  It  will. 
The  doctor  did  nqt  get  his  money  yet,  and 
is  unable  to  pa/  his  part.  I  was  to  see 
Rice's  engine  yesterday,  but  It  can't  be 
got  out  of  the  Biiow  for  two  or  three 
weeks  yet,  so  the  only  thing  I  can  do  is  to 
work  the  shaft  by  hand  until  I  can  get  an 
engine  of  some  one  here,  as  we  can't  get 
the  one  in  Leadvllle  without  paying  for  it, 
and  that  we  can't  do  at  the  present  time. 
The  water  is  about  twenty  feet  from  the 
top  of  the  shaft,  but  I  think  we  can  hoist 
it  out  In  three  or  four  days,  and  then  we 
may  be  able  to  keep  it  down  easier  than 
when  we  worked  It  before.  I  would  like 
to  hear  from  you  as  to  what  .von  think  of 
the  situation,  and  If  you  are  coming  back 
to  work,  or  what  you  intend  to  do.  You 
know  I  must  work,  or  give  up  the  lease. 
I  can  get  men  here  who  will  work  for  $3  a 
day,  but  they  must  be  paid  at  the  and  of 
each  week  or  they  will  not  work.  Or 
their  pay  must  be  guaranteed  by  some 
responsible  person.  Hoping  to  henr  from 
you  soon,  I  am,  very  truly  yours,  J.  C. 
Meagheh.  "  Smith  never  contributed  any 
part  of  his  share  of  the  expenses.  After 
June  14th,  the  date  of  his  last  letter,  he 
seems  to  have  relinquished  all  interest  in 
the  entei-prlse.  Barker  worked  28)i  days 
and  then  left  the  property,  and  never  re- 
turned. He  appears  to  have  transferred 
his  Interest  to  John  A.  Hall,  one  of  the 
appellants.  After  the  convei*«ntion  be- 
tween Reed  and  Meagher  In  May,  no  de- 
mand appears  to  have  been  made  upon 
Reed  for  money  or  supplies.  No  commu- 
nication seems  to  have  been  had  between 
them  except  the  two  letters  of  June  7th 
and  June  14th,  in  which  Meagher  asks 
Reed  what  he  Is  going  to  do  in  relation  to 
the  engine.  Neither  does  It  appear  that 
Reed  ever  offered  io  contribute  either 
money  or  supplies  after  that  conversation 
was  had.  As  has  ulroady  been  stated,  he 
was  absent  from  Leadvllle  during  the 
greater  part  of  June  and  July,  and  had 
no  knowledge  of  the  transactions  In  rela- 
tion to  the  property  hereinafter  men- 
tioned. It  seems  to  have  been  his  un- 
derstanding at  the  time  this  conversation 
was  had  that  tliere  was  so  much  snow  at 
the  mine  tliat  an  engine  could  not  be 
shipped  at  that  time,  and  that  Meagher 
Bhould  return  to  theproperty  aud  perform 
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the  work  necessary  to  prevent  a  forfeit- 
ure of  the  lease,  as  by  Us  terms  the  sns- 
pcnslon  of  work  for  10  days  wonld  work 
such  a  forfeiture.  It  further  appears  that 
after  receiving  the  letter  from  Smith  of 
June  16th  Meagher  began  to  dispose  of 
Interests  In  the  property.  On  June  14th 
he  made  an  arrangement  with  Samuel 
Rice  and  L.  C.  Swain  to  lease  an  engine, 
for  which  he  was  to  pay  $25  per  month. 
Afterwards,  on  July  1st.  being  unable  to 
pay  the  rental  of  the  engine,  he  transferred 
an  eighth  Interest  In  the  lease  to  Bice  and 
Swain  for  the  use  of  the  engine  and  other 
considerations.  Other  Interests  were 
transferred  by  him  for  small  sums  of 
money  and  labor.  In  Jaly  a  very  large 
and  valuable  deposit  of  mineral  was  un- 
covered. When  Keed  returned  to  Lead- 
Tille  he  demanded  bis  interest  lu  the  lease 
and  In  the  proceeds  of  the  property, 
which  was  refused.  Thereupon  this  suit 
was  brought. 

Upon  the  foregoing  statement  the  first 
question  naturally  suggested  is  whether  a 
copartnership  was  ever  actually  entered 
Into  between  Meagher.  Reed,  Smith,  and 
Van  A  very ,  as  declared  by  the  court  below 
by  the  first  finding.  A  marked  distinction 
exists  in  law  between  an  agreement  to  en- 
ter into  the  copartnership  relation  at  a 
future  day  and  a  copartnership  actually 
consummated.  It  is  an  elementary  prin- 
ciple that  a  partnership  In  fact  cannot  be 
predicated  upon  an  agreement  to  enter 
Into  a  copartnership  at  a  future  day  un- 
less It  be  shown  that  such  a<;reement  was 
actually  consummated.  In  the  language 
of  the  text-books,  the  partnership  must  be 
"launched."  To  constitute  the  relation, 
therefore,  the  agivement  between  the  par- 
ties must  be  an  executed  agreement.  So 
long  as  it  remains  executory  the  partner- 
ship Is  inchoate,  not  having  been  called 
Into  being  by  the  concerted  action  neces- 
sary under  the  partnership  agreement. 
It  is  undoutedly  true  that  a  partnership 
In  pnt-sentl  may  be  constituted  by  an 
agreement  if  It  appears  that  such  was  tbe 
Intention  of  the  parties.  But  where  it  ex- 
pi-essly  appeai-8  that  the  arrangement  Is 
contingent,  or  Is  to  take  effect  at  a  future 
day,  it  Is  well  settled  that  the  relation  of 
partners  does  not  exist,  and  that,  if  one 
or  more  of  them  refuse  to  perform  the 
agreement,  there  is  no  remedy  between  the 
parties  except  a  suit  In  equity  for  speciflc 
performance  or  an  action  at  law  for  the 
recovery  of  damages,  should  any  be  sus- 
tained. It  is  clear,  therefore,  that  the  first 
finding  of  the  court,  to  the  effect  that  the 
parties  named  entered  into  a  copartner- 
ship for  the  purpose  of  acquiring  the  prop- 
erty in  controversy,  and  engaging  in  a 
mining  enterprise  thereon,  Is  unsustalned 
by  the  evidence,  and  unsupported  by  the 
law.  At  best,  the  negotiations  had  be- 
tween these  parties  constituted  but  an 
undertaking  on  their  part  to  enter  into  a 
Joint  relation  upon  the  terms  proposed,  if 
Meagher  should  obtain  a  lease  satisfac- 
tory to  them.  The  several  parties  named 
having  never  undertaken  the  project  to- 
gether, Van  Avery  having  decided  to  with- 
draw. It  follows  that  as  between  them 
the  partnership  relation  never  existed.  1 
Bates,  Partn.  j  78;  Wlteon  v.  Campbell,  6 


Oilman,  883 ;  Pars.  Partn.  6.  Appellants' 
counsel  claim  that  the  finding  of  the  court 
declaring  that  Meagher,  Reed,  Smith,  and 
Van  Avery  entered  Into  a  copartnership  is 
unsustalned  by  the  evidence;  that  the  sec- 
ond finding,  that  Barker,  by  consent  of  the 
parties,  succeeded  to  the  intei-eat  of  Van 
Avery,  Is  in  legal  effect  a  finding  that  a 
partnership  agreement  was  made  and  a 
partnership  relation  entered  into,  differ- 
ent from  that  alleged  in  the  complaint  as 
the  basis  of  the  action,  and  that  there 
was,  therefore,  a  fatal  variance  between 
the  complaint  and  the  proof.  This  prop- 
osition is  predicated  upon  the  principle 
that  the  relinquishment  or  transfer  of  his 
Interest  by  a  partner  works  a  dissolution 
of  the  partnership.  This  contention  is 
based  upon  the  additional  assumption 
that  the  partnership  alleged,  the  partner- 
ship proved,  if  any,  and  the  partnership 
found  by  the  court  was  a  general  partner- 
ship, and  subject  to  all  of  the  legal  and 
equitable  principles  incident  to  a  commer- 
cial partnership  of  the  usual  character 
Admitting  this  to  be  true,  it  does  not  fol- 
low upon  the  facts  proven  that  the  with- 
drawal of  Van  Avery  from  the  agreement 
could  have  produced  the  result  for  which 
appellants  contend.  The  mere  refusal  of 
a  party  to  perform  an  executory  agree- 
ment and  to  enter  into  tbe  partnership 
relation  cannot  effect  a  dissolution,  nor 
be  followed  by  any  of  tbe  legal  conse- 
quences of  a  dissolution,  for  the  reason 
that  an  executory  contract  of  this  natura 
does  not  constitute  a  partnership.  Until 
thepartnership  agreement  Isconsummatfid 
any  one  of  the  parties  may  refuse  to  enter 
upon  Its  performance,  and  such  refusal 
will  simply  subject  him  to  an  action  fur 
damages.  It  follows,  therefore,  that  be- 
fore the  agreement  Is  actually  executed 
one  party  may  withdraw  with  the  con- 
sent of  the  others  and  another  be  substU 
tuted  In  his  place.  The  fact,  therefore, 
that  the  first  finding  of  the  court  is  not 
warranted  by  the  evidence  Is  not  material 
anless  It  can  be  said  that  the  fact  that  the 
complaint  alleged  a  partnership  between 
Meagher,  Reed,  Smith,  and  Van  Avery, 
while  the  proof  established  only  an  execu- 
tory aureement  between  them  from  which 
Van  Avery  withdrew  and  in  which  Barker 
was  substituted, was  siich  a  fatal  variance 
as  to  require  that  the  judgment  be  re- 
versed. Upon  this  proposition  very  little 
need  be  said.  It  does  not  appear  that  the 
question  was  ever  raised  except  In  this 
court.  Such  variance  is  not  assigned  for 
error.  Proof  of  the  facts,  upon  which  the 
second  finding  of  the  court  was  predicat- 
ed, was  not  objected  to  except  upon  the 
ground  that  snch  proof  was  Incompetent 
under  the  statute  of  frauds.  This  ques- 
tion, therefore,  maybe  passed  without  fur- 
ther consideration, 

Thesecond  question suggestedls  whether 
a  partnership  relation  between  Meagher, 
Reed,  Smith,  and  Barker  was  established 
by  the  evidence,  and,  if  so,  what  was  Its 
nature?  The  case  bears  date  April  26, 1884, 
and  seems  to  have  been  executed  about 
that  time.  Prior  to  this  time  a  clear 
understanding  existed  between  Meagher, 
Reed,  and  Smith  as  to  tbe  enterprise  and 
their  relations  and  interests  in  It.   It  waa 
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settled  that  Reed  sbonld  take  and  carry  the 
burden  of  an  undivided  one-fourth  interest. 
The  interest  of  Smith  appears  to  have  been 
the  same.  In  the  letter  ol  April  i!7th  ad- 
dressed by  Meaglier  to  Smith  it  is  stated 
that  Barker  was  to  have  one-fourth.  It 
appears  that  Barker  and  Meagher  went 
to  the  property  together  and  began  work, 
and  that  after  this  time  Hall  came  to  Rob- 
inson, and  signed  the  lease.  At  the  time 
the  enterprite  was  set  on  foot,  and  prior 
to  the  execution  of  the  lease,  the  four  par- 
ties named  se«;ni  to  have  undertaken  to 
acquire  a  lease  of  the  property  in  question, 
and  to  develop  and  work  the  same  for  the 
purpose  of  extracting  tiie  mineral  thei-e- 
froni,  and  to  pay  the  expenses  and  share 
the  profits,  if  any,  in  accordance  with  their 
respective  interests  therein.  That  this  ar- 
rangement constituted  a  partnership  be- 
tween the  parties  cannot  be  doubted.  What 
was  the  nature  of  the  partnership?  Was  it 
a  general  partnership,  and  subject  to  all 
the  incidents  and  prtnciples  of  the  law  of 
partnership,  or  was  it  a  mining  partner- 
ship, as  defined  in  the  text-books  and  by 
the  authorities?  In  England  and  in  Amer- 
ica the  operation  of  mines  has  long  been 
considered  a  species  of  trade.  The  nature 
of  the  business,  and  particularly  the  neces- 
sity for  the  continuous  operation  of  mines, 
the  practical  Impossibility  of  each  owner 
acting  independently,  and  the  consequent 
necessity  of  community  of  interest  in  the 
conduct  of  the  business,  have  induced  a 
careful  consideration  by  the  courts,  in  the 
many  cases  which  have  arisen,  of  the 
principles  of  law  and  equity  properly  and 
legally  applicable  to  the  business  of  mining, 
and  the  relation  of  mine-ownera  to  each 
other.  The  result  has  been  the  application 
to  the  relation  of  co-owners  of  mines,  at 
least  while  engaged  in  their  Joint  opera- 
tions, of  the  principles  of  partnership  law 
BO  far  as  such  application  has  been  essen- 
tial to  the  successful  prosecution  of  min- 
ing operations,  and  the  protection  of  the 
rights  and  interests  of  the  parties  as  be- 
tween themselves  and  towards  third  per- 
sons. In  law  the  owners  of  mines  hold 
their  property  as  joint  tenants  or  tenants 
in  common,  and  not  as  partners.  The 
courts  in  applying  the  principles  of  the  la  w 
of  partnership  to  the  relation  of  such 
owners,  when  conductiug  mining  opera- 
tions upon  their  property,  have  departed 
from  the  principles  of  the  law  of  co-ten- 
ancy only  so  far  as  the  nature  of  the  bus- 
iness and  the  rights  and  interests  growing 
out  of  the  business  and  the  remedies  for 
their  enforcement  and  protection  have 
seemed  to  require.  For  this  reason  a  min- 
ing partnership  has  been  usually,  if  not  al- 
ways, considered  and  treated  as  a  partic- 
ular and  not  a  general  partnership.  It  la 
undoubtedly  a  general  rule  that  when 
two  or  more  persons  acquire  mining 
property  solely  or  principally  for  the  pur- 
pose of  extracting  the  ores,  in  the  absence 
of  an  express  intention  to  enter  into  a  gen- 
eral commercial  partnership  in  the  conduct 
of  their  mining  operations,  the  relation  ex- 
isting between  them  in  the  transaction  of 
their  common  business  is  a  mining  part- 
nership, and  not  a  general  partnership. 
1  Bates,  Partn.  §  163.  In  this  case  the  prin- 
cipal U  not  the  sole  object  of  obtaining  the 


lease  of  the  "Felicia  Grace  "was  the  extrac- 
tion of  oresfrom  the  property.  Itisclaimed 
by  appellants  that  the  partnership  alleged 
in  the  complaint  and  found  by  the  court  is 
a  general  orcommerclal  partnership, which 
would  be  necessarily  dissolved  by  tho 
transfer  of  the  interest  of  any  one  of  the 
parties.  It  is  clear  that  this  position  is  un- 
tenable unless  the  evidence  clearly  estab- 
lishes the  fact  that  it  was  the  intention  of 
the  parties  to  enter  into  such  a  relation. 
That  there  is  no  such  evidence  is  apparent. 
Neither  is  there  any  fact  or  circumstance 
upon  wliich  the  conclusion  that  such  was 
the  intention  of  the  i)artle8  can  be  predi- 
cated. The  relation,  therefore,  between 
Meagher,  Reed,  Smith,  and  Barker,  when 
the  lease  was  obtained  and  at  the  time  and 
after  the  work  was  begun,  was  that  of  a 
mining  partnership, the  members  of  which 
were  changed  from  time  to  time  as  the 
work  went  on.  In  Collier  on  Mines  (star 
page  88)  it  is  said:  "A  question  of  some 
nicety  sometimes  aiises  whether  persons 
working  mines  are  trading  partners  or 
mere  joint  occupiers  of  the  land,  using  the 
miucrals  as  part  of  its  produce.  Theresult 
of  the  cases  on  this  subject  (some of  which 
are  somewhat  conflicting)  may  be  stated 
to  be  that  this  question  will  turn  on  the 
consideration  whether  the  land  be  obtained 
wholly  or  principally  for  the  purpose  of 
trading  in  the  ore.or  whether  the  selling  of 
the  ore  be  only  incidental  or  appurtenant 
to  the  occupation  ol  the  land.  Where, 
however,  companies  of  adventurers  have 
been  formed  for  the  purpose  of  mining,  and 
obtained  leases  either  of  the  land  or  the 
minerals,  or  license  to  work  in  pursuance 
of  that  object,  the  courts  of  equity  have 
long  since  recognized  such  associations  aa 
a  species  of  trading  partnership.  *'  Again, 
at  page  89,  it  is  said:  "The  dissolution  of 
partnerships  so  numerous  by  death, bank- 
ruptc.v,  outlawry,  or  felony  of  any  one  part- 
ner, would  have  been  Incompatible  with 
that  continuous  working  of  a  mine  which 
is  necessary  to  success.  It  would  have 
been  highly  inconvenient  If  no  partnerhad 
been  allowed  to  part  with  his  share  with 
out  the  consent  of  each  of  his  copartners. 
Moreover,  the  spirit  of  speculation  and 
adventure,  without  which  concerns  bo 
hazardous  as  those  of  mining  would  sel- 
dom be  commenced  or  persevered  in,  and 
the  fluctuating  nature  of  the  property,  in- 
dicated the  expediency  of  a  ready  trans- 
ferability of  shares.  Again,  It  would  have 
been  somewhat  hard  upon  the  mining  ad- 
venturer if  each  of  bis  associates,  whom  be 
bad  not  the  means  of  selecting,  had  power 
to  bind  him  by  engagements  with  the 
public  as  extensive  as  those  of  partners  in 
ordinary  trading  concerns.  Accordingly, 
mining  partnerships  were  early  recognized 
as  differing  from  ordinary  trading  part- 
nerships in  not  being  founded  on  delectus 
persoum,  from  which  principle  the  rlgh|:a 
and  obligations  of  ordinary  trading  part- 
ners are  mainly  derived.  It  was  decided, 
after  many  doubts,  that  the  mining  part- 
ner had  a  right  either  to  relinquish  or 
transfer  bis  share  without  the  consent  of 
his  copartners,  and  that  upon  his  death  or 
bankruptcy  the  law,  instead  of  dissolving 
the  partnership,  would  transfer  it  to  bis 
executors  or  assignees,  and   the  power  of 
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partnera  to>  bind  each  otBer  byengage- 
nientH  entered  into  with noo-partners  were 
reutricted. "  Finally,  the  author,  after  re- 
viewing numerous  cases,  at  pasel25  says; 
"The  result  of  the  forej;oing  cases  may 
perhaps  be  thus  shortly  stated  :  That  a 
muiing  company  is  a  trading  partnerHbip, 
a  share  of  which  maybe  acquired  without 
such  a  conveyance  as  is  necessary  to  pass 
an  interest  in  land ;  that  it  differs  from  or- 
dinary trading  partnerships  'in  not  being 
founded  ou  the  delectus  pensotiae,  a  differ- 
ence which  limits  the  powers  of  mining 
partners ',  that  the  mere  constitution  of 
such  a  company  is  no  evidence  of  an  im- 
plied authority  from  one  partner  to  anoth- 
er to  pledge  ilia  credit  by  drawing  bills  of  ex- 
change or  borrowing  money,  even  on  the 
greatest  emergency ;  that  sucli  constitu- 
tion is,  however  .evidence  lor  the  jury  of  au- 
thority to  order  neceHsaries  on  credit; 
that,  wherever  there  is  any  question  for 
the  jury  of  implied  authority,  either  to  a 
mere  partner  or  to  a  manager,  the  proper 
direction  to  them  is  to  consider  whether  it 
be  proved  that  such  authority  is  necessary 
to  the  carrying  on  of  the  concern  or  usual 
in  similar  concerns."  Tlies»  principles 
have  been  recognized  again  and  again  by 
the  courts  of  England  and  this  country. 
Crawshayv.Mauie,lSwan8t.485;  Fereday 
V.  Wightwiclc,  1  Itues.  &M.  45;  VVilliains 
V.  Atten borough,  1  Turn.  &R. 70;  £ickinsou 
V.  Valpy,  10  Barn.  &  C.  128;  Colly.  Purtn. 
§§801,808;  1  Bates,  Partn.  §1()3;  Charles 
V.  Eshleman,  5  Colo.  107;  Manville  v. 
Parks,  7  Colo.  128,  2  Pac.  Rep.  212;  Skill- 
man  v.  Lachman,  23  Cal.  199;  Duryea  v. 
Burt,  28  Cal.  569;  Kahn  v.  Smelting  Co., 
102  D.  S.  641 ;  Bissell  v.  Foss,  114  U.  S.  252, 
260,  5  Sup.  Ct.  Bep.  851 ;  Rock.  Mines, 
574:  Lamar  v.  Hale,  79  Va.  147.  The 
cases  cited  not  only  clearly  define  the 
nature  of  a  raining  partnership,  and  dis- 
tinguish such  a  partnership  from  a  gen- 
eral partnership,  but  they  also  sliow 
that,  except  in  the  particulars  mentioned, 
the  affairs  of  a  mining  partnership  are 
governed  by  the  same  principles  in  equity 
as  a  general  partnership.  In  no  case  does 
this  appear  more  clearly  than  in  Fereday 
V.  Wight  wick,  supra:  "A  lease  was  taken 
of  certain  mines,  the  lessees  consisting  of 
six  persons ;  at  the  same  time  a  lease  was 
taken  of  the  surface  of  the  property.  The 
mines  and  surface  were  used  with  a  com- 
mnrilon  of  expense  and  a  communion  of 
profit.  The  flrat  question  is  whether  this 
is  a  partners  lip  property  liable  to  be  sold 
and  disposed  of  to  pay  the  partnership 
debts,  and  whether,  a  partner  having  sold 
part  of  bis  shares,  his  interest  is  to  be  con- 
sidered subject.  In  the  first  place,  to  repay- 
ment of  what  is  due  from  him  to  the  part- 
nership. This  question  is  concluded  by 
authority,  but  1  am  willing  to  decide  it 
upon  principle.  Mining  concerns  are  to 
some  purposes  trading  concerns,  but  they 
are  not  so  to  alL  They  are  not  so  in  this 
particular,  vie,  that  they  are  not,  as 
an  ordinary  xuiFtnershlp  trade,  subject  to 
dissolution  on  the  death  or  bankruptcy  of 
any  of  the  partners,  and  the  shares  are 
transferable  without  the  consent  of  the 
partners.  In  these  particular  instances, 
they  have  not  alt  the  incidents  of  a  trading 
concern.    In  other  respects,  it  has  been 


repeatedly  held  that  they  Have.  Now,  It 
is  a  universal  principle  in  regard  to  all 
property,  whether  real  or  personal,  ac- 
quired for  the  purpose  of  a  partnership, 
that  property  so  acquired  is.ujion  the  dis- 
solution of  the  partnership,  subject  to  sale 
and  accounts  Itetween  the  partners,  and 
to  payment  of  the  partnership  debts. 
That  is  a  universal  principle.  To  apply 
the  rule  to  this  particular  case,  the  prop- 
erty was  acquired  by  these  partners  for  the 
purpose  of  the  partnerehip  concern.  There- 
lore.though  in  the  nature  of  real  property 
it  is  subject  to  all  the  debts  of  the  partner- 
ship, and  subject  to  the  debts  of  one  of  the 
partners  incurred  In  the  administration  of 
the  property,  there  can  be  no  doubt  that 
the  plaintiffs  have  a  right  to  make  this 
claim."  These  principles  aredearly  stated 
and  elaborated  In  Duryea  v.  Burt,  supra. 
The  relation,  then, which  existed  between 
the  parties  before  and  at  the  time  the  ap- 
pellant Meagher  obtained  the  lease  of  the 
property  In  question,  was  that  of  mining 
partners.  The  lease  having  been  acquired 
by  Meagher  as  one  of  the  partners,  pur- 
suant to  and  in  consummation  of  the 
partnership  agreement,  and  the  property 
having  been  applied  to  the  uses  of  the 
partnership  for  the  purpose  of  conducting 
the  business  of  mining  thereon, the  interest 
in  the  property,  to-wit,  the  leasehold  es- 
tate, must  bo  deemed  to  ho  partnership 
property. 

Third.  That  the  Interest  in  the  premises 
acquired  by  the  lease  is  an  interest  in 
lands,  within  the  meaning  of  the  statute 
of  frauds,  cannot  be  doubted.  The  ques- 
tion to  be  now  determined  is  whether  the 
arrangement  or  agreement  between  the 
parties,  upon  which  the  appellee  predicat- 
ed his  rights  in  the  premises,  could  beestab- 
llshed  by  parol  testimony.  Can  a  copartner- 
ship entered  Into  for  the  prosecution  of  a 
specific  venture,  necessarily  requiring  the 
acquisition  of  an  Interest  in  a  particular 
parcel  of  land, be  proven  by  parol, or  is  such 
an  agreement  within  the  provisions  of  the 
statute  of  frauds  of  this  state?  Gen.  St. 
§  1515.  That  such  a  partnership  differs 
very  materially  from  a  partnership  entered 
into  to  trade  In  lands  is  manifest.  Never- 
theless, as  the  reasoning  of  the  authorities 
maintaining  the  afilrmative  of  the  ques- 
tion would  seem  to  apply  to  partnerships 
of  either  class,  a  review  of  the  whole  sub- 
ject seems  to  be  necessary.  This  precise 
question  has  never  been  presented  to  nor 
passed  upon  by  this  court.  In  the  case  of 
Murley  v.  Ennis,  2  Colo. 300,  the  agreement 
construed  was  stated  by  the  court  In  the 
following  language:  "If  two  or  more  go 
into  the  public  domain  together  to  scai-ch 
and  explore  for  mines,  with  the  agreement 
to  occupy  and  develop  such  discoveries  as 
may  be  made  for  thejoint  benefit,  and  such 
discovery,  development,  and  joint  occu- 
pation follow,  it  is  clear  that  while  each 
explorer  becomes  invested  with  his  due 
share  and  estate  in  the  premises  no  pro- 
vision of  the  statute  of  frauds  is  violated. 
*  •  •  But  in  the  case  supposed  neither 
of  the  parties  has  at  the  date  of  the  asso- 
ciation any  Interest  or  estate  which  can 
be  the  subject  of  sale,  and  the  contract  of 
association  does  not  contemplate  that 
either  shall  part  with  any.    Nor  does  the 
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Interest  or  estate  which  to  afterwards  ac- 
quired vest  or  inure  by  virtue  ol  the  agree- 
ment, bat  by  the  occupation  and  appro- 
priation alone."  Such  an  agreement  Is 
clearly  distinsnishable  from  that  under 
discussion.  Thequestion  was  incidentally 
considered  in  Kayser  v.  Maugham,  8  Colo. 
232,  6  Pac.  Rep.  803,  but  was  not  luTolved 
In  the  de<-i8lon  ot  the  case.  The  court  said : 
"It  is  true  that  a  trust  in  lands  cannot 
be  predicated  upon  proof  of  an  oral  agree- 
ment to  create  a  partnership  for  the  pur- 
pose of  purchasing  and  handling  or  im- 
proving such  lands,  the  partnership  rela- 
tion not  having  existed  prior  to  the  ac- 
quisition ol  title,  and  no  partnership  funds 
having  been  invested  in  the  property.  To 
recognize  a  trust  in  such  cases  would  be 
to  abrogate  the  statute  of  frauds  in  this 
particular;  it  might  as  well  be  said  that 
an  oral  contract  providing  directly  for  the 
purchase  of  an  interest  in  lands  is  not  ob- 
noxious thereto.  But  the  foregoing  prin- 
ciple is  not  applicable  to  the  case  at  bar, 
for  the  reason  that  here  the  partnership 
existed  several  months  prior  to  the  ac- 
quiring of  title  by  defendants;  that  the 
partnership  contract  does  not  rest  entirely 
in  parol;  and  that  the  purchase  of  the 
mine  was  not  contemplated  by  this  con- 
tract. " 

The  proposition  actnally  decided  is  that 
contained  in  the  last  clause  of  the  para- 
graph quoted.  The  counterpart  of  that 
proposition  is  that  which  is  involved  in 
this  case,  to-wlt,  whether  a  partnership 
agreement  to  acquire  a  lease  of  a  partic- 
ular property  for  the  purpose  of  extract- 
ing ores  therefrom,  made  before  the  lease 
has  been  obtained,  can  be  proved  by  parol, 
when  it  appears  that  it  was  acquired  In 
the  name  of  one  of  the  partners  pursuant 
to  the  agreement,  and  applied  to  partner- 
ship uses  under  the  agreement.  It  Is  a 
well-settled  elementary  principle  that  if  a 
partnership  be  proven  to  exist  by  compe- 
tent evidence  it  may  be  shown  by  parol 
that  a  whole  ora  pai-t  of  its  nssets  consist 
of  real  estate.  The  real  question  now  pre- 
sented is  whether  the  fact  that  the  acqui- 
sition of  a  leasehold  Interest  in  the  prop- 
erty in  question  was  actually  contem- 
plated at  the  time  the  contract  was  made 
changes  the  rule  of  evidence  so  as  to  re- 
quire that  such  contract  be  proven  by  an 
instrument  In  writing.  It  is  also  an  ele- 
mentary principle  that  a  contract  to  enter 
into  a  copartnership  in  a  business  which 
requires  the  acquisition  ot  an  interest  in 
land  as  a  necessary  Incident  to  the  busi- 
ness may  be  proven  by  parol.  The  ques- 
tion here  presented  is  whether  a  parol 
agreement  «♦  acquire  a  leasehold  interest 
in  a  particular  mine,  as  a  necessary  inci- 
dent to  the  development  of  the  property, 
and  the  extraction  of  ores  therefrom,  is 
within  the  statute  of  frauds.  The  further 
question  is  also  presented  whether  the  fact 
that  by  the  terms  of  the  agreement  the 
interest  in  the  mine  was  to  be  acquired  by 
one,  and  the  respective  interests  of  the 
others  to  be  transferred  to  them  by  him, 
in  any  wise  change  the  rule  applicable  to 
the  case.  And  finally,  the  general  propo- 
sition is  presented  whether  In  this  and  in 
all  cases  of  this  nature  the  ultimate  and 
only  issue  to  be  determined  is  not  whether 


the  property  In  eontrovenjr  to  or  ia  not 

partnership  property,  within  the  meaninfc 
of  the  principles  of  partnership  law.     If 
this  be  found  to  be  the  real  Issue,  then  it 
necessarily  follows  that  neither  the  stat- 
ute of  frauds  nor  the  law  ot  trusts  ba've 
any  application  to  the  case.    There  is  a, 
very  considerable  conflict  in  the  author- 
ities    bearing     upon     these     questions. 
Whether  a  partnership  to  trade  in  lands 
can  be  proven  by  parol  has  frequently  beea 
considered  by  the  courts.    The  question 
has  been  discussed  with  great  Ingenuity, 
learning,  and  ability  by  many  able  Jurists, 
but,  even  when  the  authorities  are  in  har- 
mony,   the    reasons    and    principles    upon 
which  the  decisions  have  been  predicated 
are  by  no  means  the  same.    In  many  cases 
the  lawof  trusts,  with  its  doubts  and  nn- 
certainties,  has  been  invoked,  and  the  is- 
sue determined  by  applying  principles,  the 
application  of  which  was  by  no  means  cer- 
tain.    It   has   been   assumed   that   for  all 
purposes,  an  interest  in  lands  must  be  held 
by  a  title,  either  leeal  or  equitable,  within 
the  meaning  of  the  law.    This  is  undoubted- 
ly true,  but  to  define  this  title  it  is  not  nec- 
essary to  resort  to  the  law  of  trusts.    If 
jhe  land  is  partnership  property,  the  title 
is  vested  in  the  partnership,  and  is  defined, 
eoyemed,    and    controlled    by    well-settled 
principles  of  partnership  law;    and  this  is 
true  whether  the  title  is  vested  in  one  of 
the  nartners,  or  in  all.    A  careful  analysis 
of  the  more  recent  authorities  clearly  dis- 
closes a  marked  tendency  to  limit  the  is- 
sue    to     two     independent     nropositions : 
First,  ia  there  a  partnership  T     This  mav 
be  proven  by  competent  evidence.    Second, 
of  what  does  the  partnership  property  con- 
sist t    If  of  real  estate,  its  treatment  and 
disposition  are  regulated  by  the  principles 
of  partnership  law,  without  reference  to 
the   title,   or  its   character   as  realty.     In 
Bates   on  Partnership,    §    281,    (^he  latest 
work  on  this  branch  of  the  law,)  the  fol- 
lowing  language   is   found:    "Real   estate 
bought  or  leased  with  partnership  funds, 
for  partnership  purposes,  and  applied  to 
partnership  uses,  is  deemed  to  be  partner- 
ship property  whether  the  title  is  in  all  the 
partners  as  tenants  in  common,  or  in  less 
than  all,  in  the  absence  of  any  agreement. 
There  is  no  necessity  for  any  agreement  in 
such    :ases.    The  statute  of  frauds  has  no 
application,  but  the  title  is  held  in  trust 
for  the  firm.     So  of  property  originally 
contributed  as  stock,  or  it  originally  paid 
for  by  each  oat  ot  bis  separate  means,  or 
brought  into  the  use  of  the  firm  at  its  for* 
mation,  and  sabsequently  agreed  to  be 
converted  into    partnership  property,  it 
becomes  part  of  the  capital."    Is  not  this 
rule  applicablr  to  all  cases  where  lands  are 
parchased  oi  leased  for  partnership  pur- 
poses, whether  the  purchase  of  such  lands 
or  the  leasing  of  the  same  was  either  an 
incident  of  the  business  ot  the  copartner 
ship  ortbe  express  object  fur  wliich  it  was 
formed?    The  same  author,  at  section  301, 
says:  "Where  a  partnership  holds  land, 
not  as  the  chief  purpose  of  Its  existence 
but  as  an  incident  to  the  business,  the 
statute  of  frauds  docs  not  apply,  and  the 
land  maybe  shown  to 'be  a  part  ot  tht 
partnership  stock,  and  affected  with  part- 
pqrghln   "nulties,  by  oral   evidence.    The 
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partnership requlrefinovriitlac  to proveit, 
and  exlatB  outside  of  the  ownership  of  real 
estate."  Section  302:  "The  authoritlee 
are  divided  on  the  qaestlon  whether  a 
partnership  to  trade  In  lands  may  be 
proved  by  parol  in  order  to  affect  the 
lands  with  pnrtnerslilp  liabilities  and  eq- 
uities. The  preponderance  Is  in  favor  of 
considering  that  the  statute  does  not  ap- 
ply it  the  land  was  or  is  to  be  purchased 
with  the  joint  fund,  whether  the  title  be 
taken  in  one  or  all. "  And,  coiDmentliig 
upon  the  authorities  cited  in  support  of 
the  text,  the  author  defines  the  real  ques- 
tion out  of  which  tue  conflict  of  author- 
ities has  arisen.  "In  those  cases  the  part- 
nership was  formed  to  deal  In  land,  and 
was  not  itself  a  transfer  of  the  title,  the 
laud  not  being  bought  by  the  contract  of 
partnership,  but  in  pursuance  ol  ir,  and 
out  of  the  partnership  funds.  In  the  pres- 
ent class  uf  cases  the  contract  Itself  pur- 
Eorted  to  be  a  transfer  of  interest. "  In  I 
rlndley  on  Partnership,  88,  the  author 
says:  "With  respect  to  that  part  of  the 
fourth  section  of  the  statute  of  frauds 
which  relates  to  lands,  it  Is  held  (1)  that 
a  partnership  constituted  without  writ- 
ing is  as  valid  us  one  constituted  by  writ- 
ing; and  (2)  that,  if  a  partnership  is 
proved  to  eslst,  then  it  may  be  shown  by 
parol  evidence  that  its  property  consists 
of  land."  The  opposite  view  is  adopted 
by  Judge  Story  in  his  work  on  Partner- 
ship. At  section  83,  hesays:  "Butalthough 
there  is  no  positive  incompetency  at  the 
common  law  of  creating  a  partnership  in 
the  buying  and  selling  of  lands  on  joint  ac- 
count, and  for  the  benefit  of  the  parties  by 
way  of  commercial  speculation  and  com- 
mercial adventure,  yet  such  a  contract 
must,  from  the  nature  of  the  case  and  the 
positive  rules  of  law  and  the  statute  of 
frauds,  be  reduced  to  writing;  and  then 
the  stipulations  of  the  parties  will  consti- 
tute the  sole  rule  to  ascertain  their  intent 
and  to  enforce  their  respective  rights. " 

Do  the  authorities  sustain  the  principles 
of  the  author  last  cited  ?  The  leading  case 
in  support  of  this  proposition  is  Smith  v. 
Bumham,  3  Sumn.  435.  In  this  case,  after 
commenting  upon  the  provisions  of  the 
statute  of  frauds,  it  is  said :  "  Now,  taking 
these  clauses  together,  or  separately,  the 
same  conclusion  would  seem  to  follow  as 
to  the  parol  agreement  in  the  present  case. 
If  the  agreement  could  be  treated  as  a  sale 
by  the  defendant  to  the  plaintiff  of  any.  in- 
terest in  the  lands  to  be  purchased,  it 
would  be  wltliin  the  statute.  If  it  could 
be  treated  as  the  case  of  an  estate  created 
in  lands,  it  would  be  a  mere  estate  at  will, 
which  would  defeat  the  whole  intention  of 
the  agreement  and  thr  whole  object  of  the 
bill.  I  Incline  to  think  that  it  properly 
falls  under  neither  of  these  predicaments, 
but  that  it  Is  the  ease  of  the  declaration 
or  creation  of  a  trust  or  confidence  in 
lands,  not  arising  or  resulting  by  implica- 
tion in  operation  of  law.  The  trust  arises 
eo  instaati  upon  each  purchase,  and  is 
then  to  attach,  if  at  all.  •  •  •  It  has 
been  ingeniously  argued  that  the  interest 
of  tlie  plaintiff  is  in  a  moiety  of  the  profits 
ur  proceeds  of  the  sale,  and  not  in  the  land 
itself,  and  that  therefore,  at  least  when 
the  land  has  been  sold  by  the  defendant, 
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the  agreement  attaches  to  the  moiety  of 
the  proceeds.  But  the  agreement,  if  good 
at  all,  attaches  also  to  the  land  at  the 
time  of  the  purchase,  and  It  is  then  an 
agreement  for  an  interest  by  way  ol  trust 
in  the  laud,  a  sort  of  springing  trust;  and 
It  is  in  virtue  of  this  trust-estate,  and  of 
this  only,  that  any  right  can  attach  to 
the  moiety  of  the  proceeds.  The  right  to 
follow  the  proceeds  is  a  right  which,  if  it 
exists  at  all,  flows  from  the  interest  in  the 
lands,  and  the  trust  created  in  favor  of  the 
plaintiff.  It  is  not  collateral,  but  direct. " 
Again  he  says,  at  page  461 :  "  Then  it  seems 
clear  that  this  is  not  the  case  of  a  result- 
ing trust  by  implication  or  construction 
of  law.  It  is  not  the  purchase  of  an  estate 
by  one  man  in  the  name  of  another,  where 
the  purchase  money  is  paid  by  the  former, 
and  the  deed  taken  in  the  name  of  the  lat- 
ter It  is  not  the  cose  of  a  purchase  con- 
fessedly paid  for  out  of  the  funds  of  an  ex- 
isting partnership  for  partnership  pur- 
poses, and  the  deed  taken  In  the  name  of 
one  partner.  In  each  of  these  cases  a  re- 
sulting trust  will  arise  by  operation  of 
law  in  favor  of  the  party  or  parties  ad- 
vancing the  money.  »  •  •  The  trust  in 
the  present  case,  if  any  there  was,  was  one 
arising  directly  ex  contractu,  and  not  by 
implication  or  operation  of  law.''  In  the 
above  case  it  will  be  seen  that  a  contract 
of  partnershlpentered  Into  for  the  purpose 
of  trading  In  lands  is  regarded  as  a  con- 
tract in  respect  to  an  interest  in  lands, 
within  the  meaning  of  the  statute.  It  is 
assumed  that  such  interest  in  land,  or  a 
trust  therein,  is  transferred  or  created  by 
the  contract  itself ;  ihat  such  Interest  or 
trust  cannot  be  separated  from  the  con- 
tract of  copartnership ;  and  that  the  issue 
in  such  cases  is  not  alone  whether  a  co- 
partnership was  entered  into,  but  wheth- 
er a  copartnership  was  entered  into  the 
purpose  of  which  was  to  acquire  an  Inter- 
est in  land.  If  such  was  the  object  of  the 
agreement,  then  perforce  of  that  fact  it 
comes  within  the  statute,  and  cannot  be 
proved  by  parol. 

This  view  of  the  question  is  adopted  in 
a  number  of  authorities,  the  most  impor- 
tant of  which  is  Bird  v.  Morrison,  12  Wis. 
138.  The  court,  at  page  155,  say:  "These 
cases,  therefore,  go  no  further  than  to  es- 
tablish three  propositions:  (1)  Where  real 
estate  is  bought  with  partnership  funds 
for  partnership  purposes,  there  is  a  result- 
ing trust  in  favor  of  the  partnership, 
though  the  title  be  taken  in  the  name  of 
one.  (2)  Where  the  title  Is  held  by  all  the 
partners  Jointly,  so  as  to  be  entirely  con- 
sistent with  the  character  of  partnership 
property,  the  fact  of  partnership  maybe 
shown  by  parol,  and  that  the  property 
was  held  for  partnership  purposes,  and 
from  these  facts  the  law  will  imply  its 
partnership  character,  and  such  trusts  as 
resulted  thereTrom.  (3)  A  partnership  in 
any  branch  of  trade  or  business  may  be 
shown  by  parol  as  an  existing  fact,  and 
then  whatever  real  estate  is  held  for  the 
purpose  of  such  business  is  regarded  as  an 
incident  thereto,  and  the  law  will  imply  a 
trust  In  favor  of  the  partnership,  where 
the  legal  title  is  not  in  all. "  And,  as  an 
illustration  of  the  application  of  the  prin- 
ciple contained  In  the  third    paragraph 
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quotofl,  he  Rays,  page  15fl:  "It  the  bill  had 
alleged  that  the  partnership  extended  to 
the  carrying  on  of  an  hotel  business,  that 
would  have  been  a  partnership,  and 
might,  so  far  as  the  hotel  lots  were  con- 
cerned, have  laid  the  fonndation  for  ap- 
plying the  doctrine  of  implied  trust  to  the 
i-eai  estate  used  for  the  hotel,  as  being  in- 
cident to  the  business.  But  it  only  alleges 
that  they  were  to  build  an  hotel,  and  this 
does  not  malce  it  a  partnership,  more  than 
it  would  if  they  had  built  a  boarding- 
house,  or  a  mill. "  So  far  as  the  partlcu- 
larqaestion  under  discussion  is  concerned, 
the  correctness  of  the  judgment  under  re- 
view might  be  rested  upon  the  principles 
above  stated  alone.  The  acquisition  of 
the  lease  was  but  an  Incident  to  the  busi- 
ness contemplated,  to-wit,  the  extraction 
of  the  ores.  The  law  would  therefore  nec- 
essarily imply  a  trust  for  the  benefit  of 
the  members  of  the  copartnership  in  the 
leasehold  estate.  But  it  is  unnecessary  to 
i*est  the  case  upon  so  narrow  a  principle, 
for  the  reason,  as  it  will  clearly  appear, 
that  by  the  decided  weight  of  authority  a 
partnership  to  deal  in  lands  maybe  estab- 
lished by  jiarol.  The  leading  case  upon 
the  subject  is  Dale  v.  Hamilton,  5  Hare, 
3B9.  The  conclusion  arrived  at,  after  pro- 
longed argument  and  careful  considera- 
tion, is  stated  in  the  syllabus  in  the  fol- 
lowing language:  "A  partnership  agree- 
ment between  A.  and  B.  that  they  shall 
be  Jointly  interested  in  a  speculation  for 
buying.  Improving  for  sale,  and  selling, 
lands,  may  bo  proved  without  being  evi- 
denced by  any  writing,  signed  by  or  by 
the  authority  of  the  party  to  be  charged 
therewith  within  the  statute  of  frauds; 
and,  such  an  agreement  being  proved,  A. 
or  B.may  establish  his  Interest  in  land,  the 
subject  of  the  partnership,  witiiout  sucli 
interests  being  evidenced  by  any  such  writ> 
ing. "  In  Forster  v.  Hale,  5  Vcs.  .Jr.  :10S. 
Lord  Chancellor  LouGHnoROUOH  observed, 
)n  response  to  the  suggestion  that  the 
question  was  whether  there  was  a  declara- 
tion of  trust  within  tlie  statute  of  frauds: 
"That  was  not  the  question.  It  was 
whether  there  was  a  partnership.  The 
subject  being  an  agreement  for  land,  the 
question,  then,  is  whether  there  was  a  re- 
sulting trust  for  that  partnership  by  oper- 
ation of  law.  Thcquestion  of  partnership 
must  be  tried  as  a  fact,  as  if  there  was  an 
issue  upon  it.  If,  by  facts  and  circum- 
stances, it  is  established  as  a  fact  that 
these  persons  were  partners  in  the  colliery, 
in  which  land  was  necessary  to  carry  on 
the  trade,  the  lease  goes  as  an  incident. 
The  partnership  being  established  by  evi- 
dence upon  wliich  a  partnership  may  bo 
found,  the  premises  necessary  for  the  pur- 
poses of  that  partnership  are,  by  opera- 
tion of  law,  held  for  the  purposes  of  that 
partnershij).  "  Alike  principle  is  laid  down 
in  Essex  v.  Essex,  20  Beav.  442.  Attention 
is  now  particularly  called  to  the  language 
of  the  court  in  Chester  v.  DIckerson,  54  N. 
Y.  1:  "On  the  other  hand  it  is  claimed 
that  such  an  agreement  is  not  affected  by 
the  statute  of  frauds,  for  the  reason  that 
the  real  estate  is  treated  and  administered 
in  equity  as  personal  property  for  all  the 
Ijurposes  of  the  partnership.  A  court  of 
equity  having  full  Jurisdiction  of  all  cases 


between  partners  touching  the  partner- 
ship  property,  it  Is  claimed  that  it  will  in- 
quire into,  take  an  account  of,  and  admin- 
ister upon  all  the  partnership  property, 
whether  it  be  real  or  personal,  and  in  such 
cases  will  not  allow  one  partner  to  commit 
a  fraud  or  a  breach  of  trust  upon  his  copart- 
ner by  taking  advantage  of  the  statute  of 
frauds."  Citing  cases.  "I  am  inclined  to 
think  this  doctrine  to  be  founded  upon  the 
best  reason  and  the  most  authority. 
*  *  •  But  suppose  two  persons  by  parol 
agreement  enter  into  a  partnership  to 
speculatein  lands,  how  do  they  come  Incon- 
flict  with  the  statute  of  frauds?  No  es- 
tate or  Interest  in  land  has  been  granted, 
assigned,  or  declared.  When  the  agree- 
ment is  made  no  lands  are  owned  by  the 
firm,  and  neither  party  attempts  to  convey 
or  assign  any  to  the  other.  The  contract 
is  a  valid  one,  and  In  pursuance  of  this 
agreement  they  go  on  and  buy,  Improve, 
and  sell  lands.  While  they  are  doing  this, 
do  they  not  act  as  partners,  and  bear 
partnership  relations  to  each  other? 
Within  the  meaning  of  the  statute  in  such 
cases,  neither  conveys  or  assigns  any  land 
to  the  other,  and  hence  there  is  no  conflict 
in  the  statute.  The  statute  is  not  so 
broad  as  to  prevent  proof  by  parol  of  an 
interest  In  lauds.  It  is  simply  aimed  at 
the  creation  or  conveyance  of  an  estate  in 
lands  without  a  writing. "  Again,  in  the 
case  of  Fairchild  v.  Falrchild,  64  N.  Y.  471, 
Chuhch,C.  J.,  uses  the  following  language: 
"Real  estate  purchased  as  partnership 
property  Is  not  within  the  prohibition  of 
the  statute.  In  the  first  place  it  is  not  the 
ease  where  the  consideration  is  paid  by 
one  person,  and  a  conveyance  taken  in 
the  name  of  another.  The  consideration 
is  paid  by  all.  It  is  not,  therefore,  within 
the  letter  of  the  statute.  But  a  more  sub- 
stantial reason  is  that  property  thus  held 
is  regarded  as  personal  property,  for  the 
purpose  of  paying  debts  and  adjusting  the 
equities  between  the  partners,  and  the  in- 
dividual member  holding  the  legal  title  is 
a  trustee  for  the  partnership  in  respect  to 
the  property  as  personalty ;  and  when  the 
debts  are  paid,  and  t Lie  claims  of  the  sev- 
eral members  as  between  themselves  paid, 
the  trust  for  the  partnership  is  discharged, 
and  a  trust  results  to  the  other  members 
of  the  firm,  and  the  heirs  of  such  as  have 
died.  In  the  remainder,  by  operation  of 
law,  which  is  saved  by  section  50  of  the 
statute;  and  the  holder  of  the  legal  title 
then  becomes  a  trustee  of  such  remainder, 
as  real  estate,  for  the  benefit  of  persons 
interested."  Traphagen  v.  Burt,  67  N. 
Y.  30;  Wormser  V.  Meyer,  54  How.  Pr. 
189:  Blssell  v.  Harrington,  18  Hun,  81. 
This  same  role  has  been  adopted  in  In- 
diana. Holmes  V.  McOray,  51  Ind.  368. 
Also,  in  Bopp  V.  Fox,  63  III.  640;  Wallace 
V.  Carpenter,  85  111.  590.  In  Allison  v.  Per- 
ry,  22  N.  E.  Rep.  492,  decided  in  October 
last,  the  same  court  declares  that  "the 
law  does  not  require  that  the  agreement 
of  copartnership  shall  be  In  writing  to  en- 
able the  firm  to  purchase  lands.  Where  a 
partnerahlp  is  constituted  under  a  parol 
agreement,  it  maybe  shown  that  Its  prop- 
erty consists  of  land,  and  It  may  own, 
possess,  and  enjoy  the  same.  "^ 
In  this  case  the  partnership  was  entered 
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Into  for  the  purchase  ot  coal  lands,  and 
the  development  of  the  Bame,  with  a  view 
to  profit.  This  doctrine  is  adopted  by 
the  supreme  court  of  Iowa  in  many  well- 
considered  cases.  Jerk  v.  Clemens,  41 
Iowa,  95.  In  Richards  v.  Grinnell,  63 
Iowa,  44, 18  N.  W.  Bep.  668,  It  is  held  that, 
"while  the  decisions  are  conflicting,  the 
decided  weight  of  authority,  as  well  as 
sound  reason  and  correct  principles,  sup- 
ports the  conclusions  reached  in  this  case, 
that  a  contract  of  pnrtnerHhip  for  the  pur- 
pose of  dealing  in  real  estate  is  not  void 
under  the  statute  ot  frauds  becnuKe  it  is 
not  evidenced  by  any  writing,  but  rests 
in  parol;  and,  after  the  dissolution  of 
such  partnership,  either  partner  may 
establish  his  interest  in  the  partnership 
without  such  interest  being  evidenced  by 
any  such  written  contract."  In  the 
course  of  the  opinion,  Kothrock,  C.  J., 
says:  "We  think  the  cases  above  cited 
are  in  accord  with  the  decided  weight  of 
authority,  and  in  our  opinion  they  are 
founded  upon  sound  reason  and  correct 
principles.  It  is  everywhere  held  that, 
where  land  is  held  by  a  partnership,  it  is, 
as  between  the  parties,  and  as  to  the 
creditors  of  the  firm,  to  be  treated  as  per- 
sonal propertj".  Such  being  the  law,  it 
would  seem  to  follow  that  the  statute  of 
frauds  can  have  no  application  to  lands 
thus  held  and  owned. "  In  I'ennybacker 
V.  Leary,  65  Iowa,  220,  21  N.  VV.  Rep.  J)75, 
Beck,  J.,  says.  In  the  following  language: 
"It  will  be  observed  that  the  lands,  as  we 
have  before  stated,  were  not  purchased 
by  the  contract  for  the  copartnership,  but 
by  a  subsequent  purchase  made  in  pur- 
suance thereof.  The  case,  then,  assumes 
the  aspect  of  the  purchase  of  lands  by  a 
copartnership.  While  the  title  of  the  lands 
was  under  this  purchase  vested  In  defend- 
ant, they  were  really  held  by  him  In  trust 
as  partnership  property.  Plaintiff's  In- 
terest in  the  lands  is  that  of  a  partner,  as 
prescribed  by  the  contract  of  copartner- 
ship."  A  like  doctrine  has  been  adopted 
by  the  supreme  court  of  Califomiu.  In 
Coward  v.  Clanton,  21  Pac.  Bep.  359.  in 
the  course  of  the  opinion,  Works,  J., 
saj's:  "The  defendant  contends  in  this 
court  that,  conceding  that  the  contract 
was  one  of  partnerahip,  as  It  was  In 
parol,  it  was  within  the  statute  of  frauds, 
and  cannot  for  that  reason  be  enforced. 
It  was  held  by  this  court  in  an  early  case 
that  a  partnership  the  object  of  which  was 
to  deal  in  real  estate  could  not  be  formed 
by  a  contract  resting  in  parol.  Gray  v. 
Palmer,  9  Cal.  616,  639.  The  question 
seems  not  to  have  been  very  thoroughly 
considered,  and  the  case  is  clearly  against 
the  great  weight  of  authority."  The 
same  doctrine  prevails  in  Oregon.  Knott 
V.  Knott,  6  Or.  142.  Also  in  Montana. 
Hirbour  v.  Reeding,  .1  Mont.  13.  To  the 
extent  of  holding  that  a  partnership  en- 
tered into  to  share  tlie  profits  realized 
from  speculation  In  lands,  the  rule  has 
been  recognized  in  Connecticut,  Missouri, 
and  Minnesota.  Buunel  v.  Talntor,  4 
Conn.  568;  Snvder  v.  Wolford,  33  Minn. 
175,  22  N.  W.  Rep.  254;  Hunter  v.  White- 
head, 42  Mo.  524.  The  numerous  authorl- 
.tles  cited  clearly  establish  the  proposition 
that  a  partnership  entered  Into  to  trade 


in  lands  can  be  established  by  parol.  It 
therefore  follows  that  the  admission  of 
the  testimony  offered  by  appellee  in  the 
court  below  to  establish  a  copartnership 
for  the  purpose  of  acquiring  a  lease  of  the 
"Felicia  Grace"  and  carrying  on  the  busi- 
ness of  mining  thereon  wo«i  not  error. 

It  has  already  been  said  that  upon  the 
facts  proven  the  nature  of  the  partnershi]* 
was  that  of  a  mining  partnei-ship.  But 
whether  it  was  a  mining  or  a  general 
partnership  Is  immaterial  in  the  discussion 
of  the  question  now  presented.  That 
question  Is  suggested  in  the  consideration 
of  the  authority  of  Meagher  to  dispose  of 
interests  in  the  lease.  For  the  purposes  of 
this  case,  it  is  not  nefessary  to  determine 
to  what  extent  the  real  estate  belonging 
to  the  copartnership  is  converted  into 
personal  iiroperty,  nor  when,  in  equity,  it 
ceases  to  be  regarded  as  jjersonal  proper- 
ty, and  becomes  real  estate.  It  is  suffi- 
cient to  say  that  the  real  estate  of  a  min- 
ing partnership  is.  In  equity,  treated  in 
precisely  thesame  manner  as  therealestate 
of  a  general  or  commercial  partnership. 
Duryca  v.  Burt,  28  Cal.  tVSd,  supra ;  Set- 
tembre  v.  Putnam,  30  Cal.  490.  Had 
Meagher  any  authority  to  transfer  any 
Interest  in  the  leasehold  estate  except  his 
own,  without  the  authority  and  consent 
of  his  associates?  If  he  could  not.  then  It 
follows  that  the  transfers  made  by  him 
must  be  confined  in  their  effect  to  his  In- 
terests alone.  This  question  is  determined 
by  principles  so  well  settled  as  to  be  ele- 
mentary. In  Parsons  on  Partnership, 
p.  376,  It  Is  said :  "  No  partner,  and  no  pro- 
portion of  the  partnei-s,  can  sell  or  trans- 
fer the  real  estate  of  the  firm  outright  for 
money,  or  by  way  of  mortgage  to  secure 
a  debt,  or  to  assignees  in  trust  for  debts, 
without  the  consent  or  authority  of  the 
other  partners.  On  the  first  point,  that 
he  who  happens  to  have  the  legal  title 
cannot  sell  the  real  estate  without  the 
consent  and  authority  of  the  rest,  so  as 
to  give  title  to  a  grantee  having  notice, 
•  •  •  we  are  quite  sure  that  must  be 
the  law;  and,  if  he  make  a  mortgage  to 
secure  a  debt  or  an  assignment  in  trust 
for  creditors  by  which  the  legal  title 
would  pass.  It  seems  that  equity  will  not 
sustain  the  transaction,  even  supposing 
it  free  from  taint  of  fraud."  1  Bates, 
Partn.  §§  403-W5. 

Finally,  it  is  contended  that  appellee 
abandoned  bis  interest,  and  that  Meagher 
had  a  right  to  treat  the  same  as  forfeited. 
This  proposition  Is  entirely  untenable. 
There  is  no  evidence  to  warrant  it.  The 
claim  is  predicated  upon  the  fact  that 
Reed  failed  to  answer  the  letter  addressed 
to  him  by  Meagher  on  or  about  the  7th  of 
June,  and  that  for  a  period  of  less  than 
six  weeks  he  gave  no  attention  to  the  en- 
terprise. This  is  notsufflcient  to  Justify  the 
conclusion  that  he  had  abandoned,  or  in- 
tended to  abandon  and  forfeit,  his  Inter- 
est. If  in  the  month  of  July,  1884,  instead 
ot  uncovering  a  valuable  deposit  of  min- 
eral, the  parties  had  discovered  that  the 
property  was  absolutely  barren,  and  had 
Instituted  an  action  against  app<!llep  for 
the  contribution  ot  his  share  of  the  ex- 
pense, could  he  then  have  been  heard  to 
say,  in  defense  ot  such  an  action,  that  be 


Digitized  by 


Google 


PACIFIC  BEFOBTEB.yoi..  24. 


(Mont. 


had  abandoned  fheenterpriae  In  the  month 
of  Jane,  and  that  he  was  therefore  not  lia- 
ble? Certainly  not.  The  lanKoajce  of  the 
cbanedlor  in  the  case  of  Hartman  v. 
Woehr,  18  N.  J.  Eq.  88S,  is  aosgeatlTe  in 
this  connection:  "They  deny  that  he  to 
or  eyer  was  a  partner,  on  the  ground  that 
he  haa  never  complied  with  the  partner- 
ataip  agreement  by  paying  up  his  share  of 
the  capital.  The  position  taken  on  their 
part  is  that  until  that  is  paid  np  he  to  not 
admitted  as  a  partner.  Bat  thto  agree- 
ment was  tor  a  partnership  to  commence 
immediately,  and  to  continue  for  fire 
years.  The  partners  each  agreed  to  pay 
in  f  10,000  of  the  capital,  but  it  was  not  a 
condition  precedent.  The  complainant, 
by  his  deed,  paid  up  at  the  time  of  the 
agreement  $5,667  of  bis  share,  and  the  de- 
fendants accepted  it,  and  used,  and  con- 
tinued to  use,  the  property  in  the  part- 
nership bualaess.  Neither  of  them  paid 
up  hia  share  at  that  time,  but  at  intervato 
of  weeks  or  months  afterwarda;  but  the 
buBlnesH  of  the  partnership,  the  erecting 
of  the  brewery,  and  manufacture  of  t>eer, 
went  on.  Each  contributed  some  capital 
and  labor.  The  existence  of  a  partner- 
ship does  not  depend  upon  the  fact  that 
each  partner  has  in  ail  things  complied 
with  his  agreement.  If  the  contract  has 
been  made,  property  and  labor  contrib- 
uted, and  the  partnership  business  com- 
menced or  carried  on  to  any  extent,  there 
is  a  partnership.  The  defendants  had  a 
remedy  if  he  did  not  comply  with  his  en- 
gagement. They  could  have  aaked  for  a 
dissolution,  and  paid  him  backtheamount 
he  put  in,  and  formed  a  new  partnership. 
But  under  this  agreement  he  was  a  part- 
ner for  fire  years,  unleaa  the  partnership 
was  sooner  dissolved."  So  in  this  case 
Meagher  and  his  associates  had  the  right 
to  demand  that  appellee  pertorm  his 
agreement  and  contribute  the  tihare  of  the 
expense  which  he  waa  obliged  to  cuntrlb- 
ate  by  the  agreement.  It  he  refused  to 
comply  with  auch  demand,  then  they 
might  have  assumed  that  the  partnership 
was  at  an  end,  so  far  as  he  was  concerned. 
But  no  demand  was  made,  except  so  far 
as  such  demand  may  be  Inferred  from  let- 
ters of  June  7  and  .Tune  14, 18»4.  But  It 
affirmatively  appears  that  these  letters, 
except  that  of  J  une  7th,  did  not  reach  the 
hands  of  Reed  until  sometime  In  July, 
after  Meagher  had  assumed  that  he  had 
abandoned  the  enterprise,  and  had  under- 
taken to  sell  his  interest  to  other  parties. 
Such  conduct  on  the  part  ol  Meagher  was 
entirely  unwarranted  by  the  circumstan- 
ces, and  in  violation  of  appellee's  rights 
In  the  premises. 

Many  other  questions  are  suggested  by 
the  argument  of  counsel  in  this  case,  but  it 
is  not  deemed  necessary  to  consider  them. 
Many  findings  of  the  court  have  been  dts- 
SuHsed  by  counsel  for  appellants  with 
great  ability,  for  the  purpose  of  showing 
that  they  are  not  sustained  by  the  evi- 
dence. It  may  be  that  some  of  them  are 
unwarranted,  but  it  the  conclusions  al- 
ready reached  are  correct  they  are  suffi- 
cient to  sustain  the  decree.  The  Judgment 
should  be  afilrmed. 

RicHMoiro  and  Bbbd,  OC.,  concur. 


Feb  CmoAU.  The  principal  parpose  ot 
the  partnership,  a*  stated  in  the  exhaust- 
ive opinion  of  Commissioner  Pattibon, 
waa  to  carry  on  the  business  ot  extract- 
ing and  marketing  ores  daring  the  period 
specified.  This  purpose  has  been  accom- 
plished, and  it  only  remains  to  aettle  the 
partnerahip  affaira,  and  dlatribute  the 
partnership  aaseta.  These  assets  Inclnd* 
no  Interest  In  realty,  and,  in  our  Judgment, 
the  right  to  a  settlement  and  distrioatioa 
does  not  depend  upon  the  legal  atatna,  an- 
der  the  statute  of  frauds,  of  such  an  inter- 
est. The  Judgment  of  the  court  below  to 
accordingly  affirmed. 

Elxiott,  J.,  dissenting. 


(10  Mont.  107) 

Fboman  ▼.  Pattebsom. 

(SuprsuM  Court  C|/  Kontono.    Ang.  1,  U9Q.) 

Uanam  toa  Nsw  TBuOi— Obovbm— fiPMrnoA- 
TioM  or  Ebsobs. 

1.  Under  Code  Civil  Froc  Mont  I  80B,  which 
declares  that  "a  new  trial  Is  a  re-ezamlnatlon  ot 
an  issue  of  faot, "  and  section  896,  subd.  6,  pro- 
viding that  a  new  trial  may  be  granted  becsose 
the  evidence  is  Insoffiolent  to  Justify  the  verdict, 
or  because  "it  is  againat  law,"  it  is  no  gronna 
for  a  new  trial  that  the  "Jnagment  is  against 
law." 

2.  A  notioe  of  motion  for  a  new  trial  is  not 
sufficient  which  merely  states  that  it  will  be 
asked  because  the  evldenoe  Is  insufflcient  to  ins- 
Ufy  the  verdict,  for  section  296,  8ul>d.  8,  reqmres 
that  the  "statement  shall  specify  the  particulars 
1a  which  aaoh  evidence  is  alleged  to  be  inanfll- 
olent." 

8.  Under  Code  cavil  Proo.  Honi,  |  296,  anbd. 
7,  allowing  a  new  trial  tor  "errors  in  law  oocor- 
ring  at  the  trial,  and  excepted  to  by  the  par^ 
mucing  the  application, "  a  new  trial  cannot  be 
granted  where  no  such  exceptions  were  raised  at 
QietriaL 

Appeal  from  dtotrlct  court,  Beaverhead 
county;  William  U.  Hunt,  Judge. 

Forbln  A  Forhta.  for  appellant.  Word  Jk 
Smith,  for  respondent. 

Harwood,  J,  The  appeal  herein  is  from 
an  order  of  the  trial  court  granting  a  mo- 
tion for  new  trial  on  the  application  ot 
plaintiff.  The  first  objection  urged  by 
appellant  is  that  the  statement  of  the 
case  is  insufficient,  and  for  that  reason  the 
court  was  not  authorized  to  vacate  the 
former  decision  and  grant  a  new  trial. 
The  record  shows  that  upon  the  trial  ot 
the  cause  the  plaintiff  Introduced  on  hto 
behalf  the  evidence  on  which  he  relied  to 
maintain  bis  ease,  and  all  the  evidence  he 
offered  was  received  without  objection  or 
exception,  so  far  as  the  record  discloses. 
When  the  plaintiff  rested  In  the  introduc- 
tion of  his  proofs,  the  defendant  intro- 
duced certain  witnesses,  who  were  sworn 
and  testified  on  behalf  of  the  defendant, 
and,  so  far  as  the  record  discloses,  no  ob- 
jection was  made  dating  the  trial  to  th« 
introduction  of  any  evidence  offered  and 
received  on  behalf  of  defendant.  Indeed 
it  does  not  appear  from  the  record  that 
any  objection  was  made  or  any  exception 
saved  to  any  matter  occurring  through- 
out all  the  proceedings  in  the  action. 
This  cause  was  tried  to  the  court  without 
a  Jury.  No  findings  of  fact  were  made  by 
the  court  in  writing,  nor  does  the  record 
Show  that  any  findings  in  wilting  were  n- 
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quested  by  either  party.  The  record  shows 
that  after  all  the  testimony  was  Intro- 
duced by  the  respective  parties,  and  "  after 
heurlnf;  arguments  of  counsel  for  plaintiff 
and  defendant,"  the  court  rendered  Judg- 
ment in  favor  of  defendant.  On  the  same 
day  that  Judgment  was  rendered  the 
plaintiff,  by  his  counsel,  made  and  served 
on  defendant's  counsel  a  notice  of  plain- 
tiff's Intention  to  move  for  new  trial,  as 
follows:  "To  the  defendant,  William  C. 
Patterson,  and  to  John  F.  Forbis:  You 
will  take  notice  that  the  plRlntlff  In  the 
above  cause  hereby  gives  notice  of  his  in- 
tention to  move  for  a  new  trial  herein; 
that  said  motion  will  be  based  upon  a 
statement  of  the  case  to  be  prepared  and 
filed  herein,  and  for  the  reason  that  the 
judgment  is  contrary  to  law."  The  rec- 
ord further  shows  that  afterwards,  on  the 
28th  of  February,  1890,  a  paper  denomi- 
nated "Motion  for  New  Trial"  in  said  ac- 
tion was  served  on  defendant's  couns^, 
which  paper,  after  setting  out  the  court 
and  title  of  the  action,  recites  as  follows: 
"Comes  now  the  plaintiff  in  the  above 
cause,  and  moves  the  court  for  a  new  trial 
herein  for  the  following  reasons:  (1)  Be- 
cause the  court  erred  in  allowing  defend- 
ant to  introduce  proof  of  his  occupancy  of 
the  land  in  controversy  named  in  the  com- 
plaint. (2)  Because  the  court  erred  in 
holding  that  the  receipt  of  the  register 
and  receiver  of  the  United  States  land- 
oflice  at  Helena  would  not  support  an  ac- 
tion in  ejectment.  (8)  Because  the  court 
erred  In  rendering  Judgment  fordefendant, 
and  dismissing  plaintiff's  action.  (4)  Be- 
cause upon  the  proof  introdiiced  the  court 
should  have  rendered  Judgment  for  plain- 
tiff."  The  record  further  shows  that  an 
imperfect  statement  of  the  case  was  pre- 
pared and  served  March  1, 1890,  on  defend- 
ant's counsel,  containing  "all  the  evidence 
introduced  in  the  cause;"  bat  this  state 
nient  does  not  contain  iiny  "  speciflcatiuns 
of  particnlars  in  which  the  evidence  is  al- 
leged to  be  insufficient  to  sustain  the  ver- 
dict or  other  decision."  Nor  does  the 
statement  contain  any  specificattons  of 
"errors  in  law  occurring  at  the  trial,  and 
excepted  to  by  the  moving  party."  The 
only  "errors  in  law"  complained  of  by  the 
moving  party  which  we  find  specified  in 
the  record  are  the  grounds  stated  in  said 
motion  for  new  trial;  but  the  "errf)r8" 
there  designated  were  not  "errors  inlaw 
occurring  at  the  trial,  and  excepted  to  by 
the  party  making  the  application."  Ac- 
cording to  the  record  there  were  no  objec- 
tions made  or  exceptions  saved  through- 
out the  trial.  It  is  asserted  by  respond- 
ent's counsel  that  said  "motion  for  new 
trial"  was  attached  to  the  statement  of 
the  case  when  the  statement  was  served, 
March  1, 1890.  and  appellant's  counsel  tac- 
itly admits  that  fact  by  saying,  as  he  did 
In  the  argument  of  this  appeal,  that  "the 
court  may  tnke  the  statement  of  respond- 
ent's counsel  as  to  these  facts,  and  appel- 
lant will  then  stand  upon  his  objection  to 
the  sufficiency  of  the  record. "  Under  these 
agreements  we  allow  said  motion  for  new 
trial  to  take  its  place  in  the  record  in  lieu 
of  speciflrntlons  so  far  as  its  matter  will 
answer,  without  however  expressing  any 
opiniuu  an  to  what  should  be  done  if  ob- 


jection was  made  to  consideringthat  paper 
as  answering  for  such  an  important  part 
of  the  statement  as  the  speciflcations  of 
errors  under  the  requirements  of  the  stat- 
ate. 

Admitting,  lor  the  purposes  of  this  con- 
sideration, that  said  "motion  for  new 
trial "  is  part  of  the  statement  of  the  case, 
and  stands  in  place  of  specifications  of  er- 
rors, the  appellant  still  contends  that  the 
statement  is  insufficient  to  raise  the  ques- 
tions sought  to  be  brought  before  the 
court,  and  insufficient  to  authorize  the 
court  to  vacate  the  former  decision,  and 
grant  a  new  trial.  Section  296,  Code  Civil 
Proc,  provides:  "A  new  trial  is  a  reex- 
amination of  an  Issue  of  fact  lu  the  same 
court  »  •  •  after  a  trial  and  decision 
by  a  Jury,  court,  or  referee."  Section  296 
of  theCode  provides:  "The  former  verdict 
or  other  decision  may  be  vacated,  and  a 
new  trial  granted,  on  the  application  of 
the  party  aggrieved, for  any  of  the  follow- 
ing •  •  •  causes  materially  affecting 
the  substantial  rights  of  said  party."  The 
causes  provided  here  for  vacating  "the 
former  verdict  or  other  decision  "  are  stat- 
ed under  seven  subdivisions  of  the  last- 
mentioned  section.  The  causes  stated  in 
the  first  five  subdivisions  have  no  appli- 
cation to  the  case  at  bar.  The  sixth  and 
seventh  subdivisions  appear  from  the  ar- 
gument of  counsel  for  plaintiff  to  becauses 
for  which  plaintiff  seeks  a  newtrial.  These 
causes  are  declared  by  statute  as  follows: 
"Stxth.  Insufficiency  of  evidence  to  jus- 
tify the  verdict  or  other  decision,  or  that 
It  Is  against  law.  Serenth.  Errors  In  law 
occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. "  Sec- 
tion 297  of  the  Code  provides  as  follows: 
"When  the  application  is  made  for  a  cause 
mentioned  in  the  first,  second,  third,  and 
fourth  subdivisions  of  the  lust  section,  it 
must  be  made  upon  affidavits.  For  any  oth- 
er cause  it  maybemadeatthe  option ofthe 
moving  party,  either  upon  the  minutes  of 
thecourt  or  a  bill  of  exceptions,  or  a  state- 
ment of  the  case  prepared  as  hereinafter 
provided."  Sectkm  298  provides:  "The 
party  Intending  to  move  for  a  new  trial 
must  within  ten  days  after  the  verdict  of 
the  jury,  if  the  action  was  tried  by  a  Jury, 
or  after  notice  of  the  decision  of  the  court 
or  referee,  if  the  action  was  tried  without 
a  Jury,  file  with  the  clerk,  and  serve  upon 
the  adverse  party,  a  notice  ofhlsintention, 
designating  the  grounds  upon  which  the 
motion  will  be  made,  and  whether  the 
same  will  be  made  upon  affidavits  or  the 
minutes  of  the  court  or  a  bill  of  excep- 
tions or  a  statement  of  the  case."  It  is 
further  provided  in  thesame  section  as  fol- 
lows: "When  the  notice  for  tiie  motion 
designates  as  the  ground  of  the  motion 
the  insufficiency  of  the  evidence  to  jus- 
tify the  verdict  or  other  decision,  thestate- 
ment  shall  specify  the  particulars  in  which 
snch  evidence  is  alleged  to  be  insufficient. 
When  the  notice  designates  as  the  ground 
of  motion  errors  in  law  occurring  at  the 
trial,  and  excepted  to  by  the  moving  par- 
ty, the  statement  shall  specify  the  partic- 
ular errors  upon  which  the  party  will  re- 
ly. If  no  such  speciflcations  be  made,  the 
statement  shall  be  disregarded  on  the 
hearing  of  the  motion. "    The  counsel  for 
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the  moving  party  contends  that  he  made 
Bpeclflcationg  of  "  errors  In  law  "  found  in 
his  "motion"  for  new  trial,  and  that  was 
made  part  of  the  statement  of  tlie  case, 
and  should  answer  for  such  spcclflcationH 
as  the  statute  requires  in  tlte  statement 
of  the  case.  Grant  this  for  the  purposes 
of  this  case,  and  still  the  record  shows 
that  there  was  an  entire  absence  of  any 
"errors  occurring  at  the  trial,  and  except- 
ed to  by  the  party  making  the  applica- 
tion" for  anew  trial.  Nor  did  the  mov- 
ing party  state  in  his  notice  of  intention 
to  move  for  a  new  trial,  as  a  ground  upon 
which  his  motion  would  be  made,  the 
statutory  cause  of  "errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  tlie 
party  maliiaj£  the  application."  Nor  did 
he  state  any  other  ground  specified  in  the 
statute  as  cause  for  vacating  the  verdict 
or  decision,  and  granting  a  new  trial. 
The  notice  of  intention  to  move  for  a  new 
trial  as  set  forth  in  this  record  designates 
the  ground  of  motion  as  follows:  "For 
the  reason  that  tiie  judgment  is  contrary 
to  law."  Our  statute  provides,  as  one 
ground  for  motion  for  anew  trial:  "In- 
sutliciency  of  the  evidence  to  justify  the 
verdict  or  other  decision,  or  that  it  is 
against  la  w. "  The  plain tifl  did  not  state 
that  cause  for  moving  for  new  trial,  but 
his  reason  as  designated  in  his  notice  was 
"for  the  reason  that  the  judgment  is  con- 
trary to  law."  The  clause  "or  that  it  is 
against  law,"  found  in  tbe  sixth  subdivi- 
sion of  section  296,  clearly  does  not  refer 
to  the  judgment.  A  new  trial  is  to  be  "a 
re-examination  of  an  issue  of  fact. "  The 
clause  "it  ia  against  law  "refers  to  the 
"verdict  or  other  decision"  of  the  issue  of 
facts  tendered  by  the  pleadings.  If  the 
decision  of  the  issue  was  made  by  a  jury, 
it  is  usually  termed  a"  verdict;  "if  made  by 
a  referee,  or  by  tlie  judge  trying  an  issue 
without  a  jury,  the  determination  of  the 
issueof  fact  is  usually  termed  the"  decision  " 
or"  findings  of  fact."  The  very  subject  pro- 
vided for  by  this  statute,  i.  e., "  New  Trials, " 
Is  declared  by  statute  to  be  "a  re-examin- 
ation of  an  issue  of  fact  in  the  same  court 
after  a  trial  and  decision  by  a  jury,  court, 
or  referee. "  A  decision  of  what,  by  acourt, 
jury,  or  referee,  is  here  contemplated? 
Certainly  a  decision  of  the  "  issue  of  fact. " 
The  judgment  is  the  conclusions  of  law 
drawn  from  the  facts  found  by  a  judicial 
investigation.  Such  conclusions  are  gen- 
erally stated  in  an  imperative  form.  Mr. 
Hayne,  in  his  work  on  New  Trial  and  Ap- 
peal, (section  99,)  says:  "The  phrase 
'  against  law '  ased  in  the  statute  does 
not  mean  that  a  party  can  move  for  a 
new  trial  on  theground  that  the  judgment 
is  against  law.  That  a  judgment  is 
against  law  is  not  ground  for  a  motion 
for  new  trial. "  In  Martin  v.  Mtitfield,  49 
Cal.  42,  tbe  ground  stated  in  tlie  notice  of 
intention  to  move  for  new  trial  was  "in- 
sufficiency of  the  evidence  to  justify  the 
judgment,  and  that  it  is  against  law."  It 
will  be  observed  that  here  the  ground  was 
much  more  fully  stated  than  in  the  case 
at  bar.  In  that  case  Wallace,  C.  J.,  in 
delivering  the  opinion  of  the  court,  said: 
"The  insufficiency  of  the  evidence  to  justi- 


fy the  judgment  is  not  a  ground  (or  new 
trial.  Such  a  motion  is  not  directed  at 
the  judgment,  but  at  the  verdict  or  other 
decision  of  fact;  for  a  new  trial  is  a  re-ex- 
amination of  an  issue  of  fact.  That  a 
judgment  is  against  law  is  not  ground 
for  a  motion  for  new  trial.  A  verdict  or 
other  decision  of  fact  may  be  set  aside, 
and  a  new  tri**!  granted,  if  such  verdict  or 
decision  of  fact  is  against  law;  ttiat  is, 
if  error  of  law  be  committed  resulting  in 
an  erroneous  decision  of  fact.  If  tlie  de- 
cree in  this  case,  as  entered  of  i-ecord,  be 
otiier  than  thatresultiug  from  conclusions 
of  law  arrived  at  by  the  court  below,  we 
cannot  correct  it  upon  this  appeal,  inas- 
much as  the  appeal  is  taken  only  from  an 
order  granting  a  new  trial."  Tlie  order 
was  reversed.  It  should  be  remarked  in 
passiug  that  the  statute  of  Montana  upon 
tliis  question  of  practice  is  like  that  of 
California,  from  which  our  statute  on  this 
question  was  evidently  copied. 

In  Brumagim  v.  Bradshaw,  39  Cal.  24, 
Mr.  Justice  Crockett,  in  delivering  the 
opinion  of  the  court,  says:  "It  is  not 
enough  to  aver  that  the  verdict  is  against 
law,  and  then  offer  to  support  the  aver- 
ment by  showing  that  tlie  verdict  is  not 
supported  by  tlie  evidence,  and  is  for  that 
reason  against  law.  It  sucii  a  course  of 
proceeding  was  tolerated,  all  the  other 
specific  grounds  for  new  trial  enumerated 
in  the  statute  might,  for  tbe  same  reason, 
be  condensed  into  the  one  ground  that 
"the  vei-dict  Is  against  law, "for in  that 
general  sense  it  would  be  against  law  if 
there  was  any  valid  reason  whatsoever 
for  a  new  trial.  But  the  statute,  in  au- 
thorising a  new  trial  on  the  ground  that 
the  verdict  "is  against  law,"  evidently 
does  not  Intend  to  include  in  that  phrase 
all  or  any  of  tbe  otlier  several  distinct  and 
separate  grounds  of  tbe  motion  which  are 
specified  in  the  act. "  Hayne,  New  Trial 
&  App.  §  99.  The  whole  argument  In  this 
appeal,  on  the  part  of  respondent,  who 
seeks  a  new  trial,  is  based  upon  two 
premises — First,  that  the  evidence  intro- 
duced on  behalf  of  plaintiff  is  sufficient  to 
sustain  bis  action,  and  that  tbe  evidence 
introduced  on  behalf  of  defendant  is  insuf- 
ficient to  sustain  a  finding  and  decision  in 
bis  favor.  These  questions  cannot  be  re- 
viewed in  this  application  for  a  new  trial, 
because  the  respondent  has  not  laid  the 
foundation  for  the  consideration  by  desig- 
nating the  proper  grounds,  and  specifying 
the  particulars  wherein  tbe  evidence  is  in- 
sufficient. The  other  premise  is  that  er- 
rors of  law  occurred  at  the  trial,  such  asare 
dwelt  upon  in  the  "motion  for  new  trial." 
It  is  palpable  that  such  alleged  errors  can- 
not be  considered,  for  two  reasons — FJrst, 
because  no  exceptions  were  saved  at  the 
trial;  and,  secondly,  if  such  exceptions 
had  been  saved  the  plaintiff  gave  no  notice 
that  he  would  make  "errors  in  law  occur- 
ring at  the  trial  and  excepted  to  b.y  the 
party  making  the  application  "  one  of  his 
grounds  of  motion  for  new  trial.  For 
the  foregoing  reasons,  tbe  order  granting 
a  new  trial  is  reversed,  with  costs. 

Blakb,  C.  J.,  and  Ds  Witt,  J.,  concur. 
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{Sujireme  Court  of  Montana.    July  23,  1890.) 

BPBCinO  FBRFOBKAMCB— OfTIONS— CONSIOEiUTIOIt 

— Statute  or  Fbauos. 

1.  Defendant  agreed  in  writing'  to  give  plain- 
tifl  the  option  to  purchase  his  land  within  a  given 
time  at  a  named  price,  a  consideration  for  such 
option  being  stated.  The  purchase  was  not  com- 
pleted, and  at  the  end  of  the  time  defendant 
made,  on  the  agreement,  and  signed,  a  memoran- 
dum extending  the  option  for  lu  days,  but  there 
was  no  new  consideration.  Jield^  that  the  new 
option  was  nudum  pactum  and  void. 

2.  But  such  memorandum  constitutos  a  oon- 
tinning  offer  to  sell,  and  when  plaintiS  accepts 
within  the  time  named,  and  tenders  the  price, 
there  is  a  complete  contract  of  sale. 

8.  Such  memorandum  is  a  sufficient  compli- 
ance with  the  Montana  statute  of  frauds,  (Comp. 
St  div.  6,  p.  652,  §  219,)  which  only  requires  that 
the  memorandum  of  sale  shall  be  signed  by  the 
seller. 

4.  A  complaint  praying  specific  performance 
of  such  contract  need  not  allege  that  plaintiff  has 
no  adequate  remedy  in  damages. 

5.  Nor  need  it  allege  that  defendant  is  the 
owner  of  the  land  when  the  action  is  brought 
where  it  does  allege  that  he  was  such  owner  when 
he  made  the  offer,  and  the  complaint  was  filed  on 
the  day  when  plaintiff  accepted  it 

Appeal  trom  district  court,  Lewis  and 
Clarke  county;  William  h.  Hunt,  Jud^e. 

The  plaintiff  pleads  the  following  instru- 
ment  In  writing? :  "  For  and  In  considera- 
tion of  one  dollar  ($1.00)  to  me  in  hand 
paid,  I  hereby  agree  to  gire  Frank  L.  Ide 
the  sole  right  and  option  to  puitshose 
from  me  at  any  time  within  ten  days 
from  the  date  of  this  Instrument  the  fol- 
lowing described  property,  to-wlt,  [de- 
scribing the  property.]  I  furthermore 
agree  to  furnish  a  good  and  sufficient 
deed  of  conveyance  of  said  property,  and 
of  the  whole  thereof.  The  price  of  said 
property  to  be  one  thousand  dollars, 
(fl.UOO.)  Helena,  Montana,  September  24, 
1889.  J.  J.  I.EI8EU."  "I  hereby  extend  the 
above  option  for  a  period  of  ten  days  from 
thix  date.  Helena,  Oct. 3rd,  1889.  J.  J.  Lei- 
BEK."  The  complaint  further  sets  forth 
that  on  October  11, 1889,  the  plaintiff  ten- 
dered defendant  f  1,000.  and  demanded  a 
conveyance  of  the  property.  That  de- 
fendant refused  to  give  the  conveyance 
and  still  refuses.  Ttant  plaintiff  Is  still 
willing  to  pay  said  f  1,000.  Plaintiff  de- 
mands judgment  that  defendant  make 
conveyance  to  him  of  the  real  estate  de- 
scribed. The  defendant  demurred  to  the 
complaint  on  the  ground  that  it  did  not 
set  forth  facts  sufBcient  to  constitute 
a  cause  of  action.  Demurrer  wassustained, 
and  judgment  entered  for  the  defendant. 
Plaintiff  appeals  from  the  judgment.  The 
question  raised  by  the  record,  and  dis- 
cussed by  counsel,  is  whether  the  instru- 
ment in  writing  pleaded,  and  the  tender 
of  f  1,000  by  plaintiff  to  defendant,  October 
11, 1889,  are  sufficient  to  entitle  plaintiff  to 
a  conveyance  as  demanded.  No  tender  of 
money  or  demand  for  a  deed  was  made 
during  the  10  days  limited  in  the  original 
Instrument ;  but  were  made  during  the 
period  deflned  in  the  extension  indorsed  on 
the  instrument. 

A.  C.  Botkia,  for  appellant.  ilcCutcbeon 
4k  JUcIntlre,  for  respondent. 


Db  Witt,  J.,  (alter  stattn/f  the  tkcts  as 
above.)  For  convenience  of  terms  we  will 
designate  theoiiginal  document  pleaded  as 
the  first  instrument, and  the  option  therein 
as  the  lirst  optlon.and  the  Indorsement  ex- 
tending the  time  as  the  second  instrument 
and  option.  We  will  not  discuss  the  validity 
of  the  first  instrument  as  a  foundation  for 
an  action  for  specific  performance.  We  will 
assume,  for  the  purpose  of  this  decision, 
that  it  is  good.  The  option  assumed  to 
be  granted  therein  was  not  exercised  with- 
in the  time  limited,  and  expired  October  4. 
The  consideration  for  this  option  was  one 
dollar,  whether  paid  by  Ide  to  Leiser,  or 
still  a  debt  owing  from  Ide  to  Leiser,  is 
immaterial.  That  consideration  was  ex- 
hausted by  the  expiration  of  theoption  on 
October  4.  Ide  paid  his  money,  the  one 
dollar,  and  received  his  goods,  the  option. 
Leiser  took  the  one  dollar,  and  delivered 
a  consideration  therefor,  viz.,  the  option. 
The  transaction  was  complete,  and  the 
terms  performed  by  each  party  to  the 
agreement. 

We  come  to  the  second  instrument  and 
option.  No  consideration  is  named  there- 
in, specifically  or  by  reference.  The  con- 
8ld«M"ition  for  the  first  option  cannot  do 
servl  4!  lor  the  second.  That  considera- 
tion was  fiinctun  officio  in  the  first  Instru- 
ment. A  consideration  determined  by  the 
parties  to  be  the  consideration  for  the  sale 
of  one  article  on  one  day,  and  so  declared 
in  writing,  cannot,  in  the  face  of  such  de- 
claration, be  construed  by  the  court  as  a 
consideration  for  the  sale  of  another  article 
on  another  da.v.  The  first  10  days'  option 
was  a  thing  of  value,  and  paid  for  as  such. 
The  second  was  another  separate  valuable 
article.  Was  there  any  consideration  for 
its  sale?  We  believe  the  same  definitions 
and  distinctions  will  aid  this  discussion. 
There  may  be  (1)  a  sale  of  lands;  (2)  an 
agreement  to  sell  lands;  and  (3)  what  is 
popularly  called  an  "option."  The  first  i? 
the  actual  transfer  of  title  from  grantor  to 
grantee  by  appropriate  instrument  of  con- 
veyance. The  second  is  a  contract  to  be 
performed  In  the  future,  and  If  fulfilled  re- 
sults in  a  sale.  It  is  a  preliminary  to  a 
sale,  and  is  not  the  sale.  Breaches,  rescis- 
sion, or  release  may  occur  b.v  which  the 
contemplated  sale  never  takes  place. 
The  third,  an  option  originally,  is  neither 
The  third,  an  option,  originally  is  neither 
simply  a  contract  by  which  the  owner  of 
property  (real  estate  being  the  species  we 
are  now  discussing)  agrees  with  another 
person  that  he  shall  have  the  right  to  buy 
his  property,  at  a  fixed  price,  within  a  time 
certain.  He  does  not  sell  his  land :  he  does 
not  then  agree  to  sell  it;  but  he  does 
then  sell  something,  viz.,  the  right  or 
privilege  to  buy  at  the  election  or  option 
of  the  other  party.  The  second  party 
gets,  in  prtesentJ,  not  lands,  or  an  agree* 
meat  that  he  shall  have  lands,  but  he  does 
get  something  of  value;  that  Is,  the  right 
to  call  for  and  receive  lands  if  he  elects. 
The  owner  parts  with  his  rleht  to  sell  his 
lands,  except  to  the  second  party,  for  a 
limited  period.  The  second  party  receives 
this  right,  or  rather,  from  his  point  of 
view,  he  receives  the  right  to  elect  to  buy. 
That  which  the  second  party  receives  is 
of  value,  and  in  times  of  rapid  inflations 
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of  prices,  perhaps  ot  great  value.  A  con- 
tract must  be  supported  by  a  consldera- 
tlou,  whether  It  be  the  actual  sale  of 
lands,  an  afcreement  to  sell  lands,  or  the 
actual  sale  of  the  right  to  demand  the 
conveyance  of  lands.  A  present  convey- 
ance of  lands  is  an  executed  contract.  An 
agreement  to  sell  is  an  executory  contract. 
The  sale  of  an  option  Is  an  executed  con- 
tract; that  is  to  say,  the  lands  are  not 
sold;  the  contract  is  not  executed  as  to 
them ;  but  the  option  is  as  completely 
sold  and  transferred  in  prwsenti  as  a  piece 
of  personal  property  instantly  delivered 
on  payment  ot  the  price.  Now  this  op- 
tion, this  artlcleof  valueand  of  commerce, 
must  have  a  considerntlon  to  support  its 
sale.  As  it  Is  distinct  from  a  saleof  lands, 
or  an  agreement  to  sell  lands,  so  its  con- 
sideration must  be  distinct;  although,  if 
a  sale  of  the  lands  afterwards  follows  the 
option,  the  consideration  for  the  option 
ma.y  be  agreed  to  be  applied,  and  often  is, 
as  apart  payment  on  the  price  of  the  land. 
But  there  must  be  some  consideration 
upon  which  the  finger  may  be  placed,  nnd 
of  which  it  may  be  said,  "  This  was  given 
by  the  proposed  vendee  to  tiie  proposed 
vendor  of  the  lands  as  the  price  for  the 
option,  or  privilege  to  purchase."  We 
have  been  led  into  this  endeavor  to  make 
clear  our  views  ot  these  distinctions,  be- 
cause, in  the  arg^ument,  counsel  did  not 
seem  to  give  them  as  much  weight  as  they 
seem  to  us  to  demand.  We  refer  to  the 
following  authorities:  Gordon  v.  Darnell, 
5  Colo.  302;  Bradford  v.  Foster,  87  Tenn. 
4.  9  8.  W.  Rep.  195;  Railroad  Co.  v.  Bart- 
lett,  3  Cush.  224;  Bean  v.  Burbanit,  16  Me. 
45S;  De  Kutte  v.  Muldrow,  16  Cal.  505; 
Johnston  v.  Trippe,  33  Fed.  Rep.  S30; 
Tbomaaon  v.  Dill,  30  Ala.  444;  Mers  v.  In- 
surance Co.,  68  Mo.  127;  Thorne  v.  Deas, 
4  Johns.  H4;  Burnet  v.  BIscoe,  Id.  235; 
Lees  V.  Whitcnmb,  5  Bing.  34;  Bish.  Cont. 
§§  77,78;  McDonald  v.  Bewick,  51  Mich. 
79,  16  N.  W.  Rep.  240;  Schroeder  v.  Ge- 
meinder,10Nev.356;  Woodruff  v.  Woodruff, 
44  N.  J.  Eq.  355. 16  Atl.  Rep.  4;  Perkins  v. 
Hadsell,  50  111.  216;  Wat.  Spec  Pert.  §  200. 

Examine  the  two  options  granted  in  the 
case  before  us.  L.  sold  I.  an  option  for  10 
days  from  September  24th  for  one  dollar. 
He  then  gives  an  option  for  another  10 
days  from  October  3d,  for  what?  For 
nothing.  L.  transfers  this  option,  this  in- 
corporeal valuable  something,  for  noth- 
ing. The  transfer  of  the  option  was  nu- 
dam  pactum,  and  void,  but,  the  point 
just  discussed  being  conceded,  appellant 
still  contends  that  this  second  instrument 
or  option  was  a  continuing  offer  to  sell, 
at  a  given  price,  and  was  accepted  by  re- 
spondent before  retracted,  and  that  such 
acceptance,  evidenced  by,  and  accompanied 
with,  the  tender  of  the  price,  and  demand 
for  a  deed,  constitute  an  agreement  to  sell 
land,  which  n<ay  be  enforced  in  equity. 
We  leave  behind  now  our  views  of  op- 
tions, and  considi^ration  therefor,  and 
meet  a  wholl.v  different  proposition. 

Reading  tlie  two  instruments  together 
we  And  that  on  October  3d  L.  extended  to 
I.  nn  offer  to  sell  his  lands  at  the  price  of 
$1,000.  There  was  no  consideration  for 
tlie  offer,  and  it  could  have  been  nullified 
by  L.  at  any  time  by  withdrawal.    Bat  it 


was  accepted  by  I.,  while  outstanding, 
the  price  tendered,  and  deed  demanded. 
It  mnst  be  plain  from  the  previous  discas- 
slon  that  we  do  not  hold  that  the  offer, 
when  made,  or  at  any  moment  before  ac- 
ceptance, was  a  sale  of  lands,  an  agree- 
ment to  sell  lands,  or  an  option.  Bat  up- 
on acceptance  and  tender  was  not  a  con- 
tract completed?  If  one  person  offers  to 
another  to  sell  his  property  for  a  named 
price,  and  while  the  offer  is  unretracted 
the  other  accepts,  tenders  the  money,  and 
demands  the  property,  that  Is  a  sale.  The 
proposition  Is  elementary.  The  property 
belongs  to  the  vendee,  and  the  money  to 
the  vendor.  Such  is  precisely  the  situ- 
ation of  tlie  parties  hei-ein.  1...  offered  to 
sell  for  fl.OOO,  I.  accepted,  tendered  the 
price,  and  demanded  the  property.  Every 
elenitnt  of  a  contract  was  present,  parties, 
subject-matter,  consideration,  meeting  of 
the  minds,  and  mutuality.  And  as  to  the 
matter  of  mutuality  we  are  now  beyond 
the  defectix'e  option.  We  have  simply  an 
offer  at  a  price,  acceptance,  payment  or 
tender,  and  demand.  That  this  was  a 
valid  contract  we  cannot  for  a  moment 
doubt.  In  discussing  a  transaction  of 
this  nature,  in  Gordon  v.  Darnell,  5  Colo. 
304,  Bgck,  C.  J.,  in  one  of  his  clear  opin- 
ions, says:  "Its  legal  effect  Is  that  of  a 
continuing  offer  to  sell,  which  Is  capable 
ot  being  converted  into  a  valid  contract 
by  a  tender  of  the  purchase  money,  or  per- 
formance of  Its  conditions,  whatever  they 
may  be,  within  the  time  stated,  and  be- 
fore the  seller  withdraws  the  offer  to  sell.  * 
LtJHTON,J.,ln  Bradford  v.  Foster, 87  Tenn. 
8,  9  S.  W.  Rep.  106,  says:  "  Before  accept- 
ance, such  an  agreement  can  be  regarded 
only  as  an  offer  in  writing  to  sell  upon 
specified  terms  the  lands  referred  to.  Such 
an  offer,  if  based  upon  no  consideration, 
could  be  withdrawn  by  the  seller  at  any 
time  before  acceptance.  It  is  tlie  accept- 
ance while  outstanding  which  gives  an 
option,  not  given  upon  a  consideration, 
vitality."  In  Railroad  Co.  v.  Bartlett,  3 
Cush.,  227,  we  find  the  following,  by 
Flktciiek,  J.:  "In  the  present  case, 
though  the  writing  signed  by  the  defend- 
ants was  but  an  offer,  and  an  offer  that 
might  be  revoked, yet  while  it  remained  in 
force  and  unrevoked  It  was  a  continuing 
offer  during  the  time  limited  for  accept- 
ance, and  during  the  whole  of  that  time  it 
was  an  offer  every  instant ;  but  as  soon 
as  it  was  accepted  it  ceased  to  be  an  offer 
merely,  and  then  ripened  Into  a  contract." 
This  case  readily  distlDguishes  Bean  v. 
Burbank,  16  Me.  458,  which  may  seem  to 
hold  a  contrary  doctrine,  it  also  repu- 
diates Cooke  V.  Oxipy,  8  Term.  R.  653,  and 
claims  that  the  English  case  is  said  to  be 
inaccurately  reported,  and,  in  any  event, 
entirely  disregarded  in  the  later  decisions. 
See  also  De  Rutte  v.  Muldrow,  16  Cal.  505; 
Thomason  v.  Dili,  30  Ala.  444;  Goodpaster 
V.  Porter,  11  Iowa,  161 ;  Vassault  v.  Ed- 
wards, 43  Cal.  458;  Black  v.  Woodrow,  39 
Md.  194;  Bish.  Cont.  §§  77.78;  Woodruff  v. 
Woodruff.  44  N.  J.  Eq.  3!j5,  16  Atl.  Rep.  4; 
Shirley  v.  Shirley,?  Blackf.  4.')2;  Perkins  v. 
Hadsell,  50  III.  216;  Lowber  v.  Connit,  30 
Wis.  176;  Pom.  Cont.  §  169,  note  1. 

We  cannot  but  conclude  that  the  trans- 
action in  the  case  at  bar  coastltuted  a 
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▼altd  contract,  upon  which  specific  per- 
formance may  be  had.  But,  eoncedtne 
that  the  contract  1b  per  se  Kood,  It  is  arged 
that  it  iB  void,  nnder  the  statute  of  frauds. 
The  statute  la  aa  follows:  "Every  con- 
tract tor  the  leasin}!:  for  a  longer  term 
than  one  year,  or  for  the  sale  of  any  lands, 
or  Interest  In  lands,  shall  be  void,  anless 
the  contract,  or  some  note  or  memoran- 
dum thereof  expressing  the  consideration, 
be  in  writing,  and  be  subscribed  by  the 
party  by  whom  the  lease  or  sale  is  to 
be  made. "  Section  219,  p.  662,  dlv.  6,  Comp. 
St.  It  to  argued  that  the  contract 
coold  not  be  enforced  against  the  plaintiff 
If  he  were  the  party  sought  to  be  charged, 
as  he  has  not  signed  the  Instroment  In 
writing,  and  that  II  it  cainnot  be  invoked 
against  the  plaintiff,  by  reason  of  the  stat- 
ute of  frauds,  it  also  cannot  be  urged 
against  the  defendant.  But  onr  statute 
does  not  require  the  writing  to  be  signed 
by  the  party  sought  to  be  charged,  but 
only  by  the  party  by  whom  the  sale  is  to 
be  made.  We  have  these  facts :  The  party 
by  whom  the  sale  was  to  be  made  (L.) 
elg^ned  the  memorandum  expressing  the 
consideration.  The  buyer  accepted.  Not 
only  was  the  contract  complete,  but  the 
statute  was  satisfled.  Bean  v.  Bnrbank, 
16  Me.  458;  Vassault  t.  Edwards,  4S  Cal. 
458;  Shirley  v.  Shirley.  7  Blackf.  452; 
Champlin  v.  ParlBh,  11  Paige,  405;  Cla- 
aon  V.  Bailey,  14  Johns.  484 ;  Lowber  t. 
Connlt,  86  Wis.  176.  We  believe  that  this 
discussion  leaves  it  clear  that  these  viewa 
are  not  in  conflict  with  Ryan  v.  Dunphy, 
4  Mont.  342,  1  Pac.  Rep.  710;  Mayger  t. 
Cruse,  6  Mont.  486,  6  Pac.  Rep.  838;  Ducie 
▼.  Ford,  8  Mont.  233,  19  Pac.  Rep.  414. 
The  demurrer  on  the  point  ]u8t  investi- 
gated should  have  been  overruled. 
On  behalf  of  the  demurrer  It  is  again  ar- 

f:ued  that  the  complaint  Is  defective,  in 
hat  It  does  not  state  that  the  plaintiff 
has  no  complete  and  adequate  remedy  at 
law  In  damages.  It  is  undoubtedly  the 
general  rule  that  "In  suits  for  specific  per- 
formance the  party  complaining  must  not 
only  show  the  acts  relied  on  as  part  per- 
formance, his  willingness  and  ability  to 
perform  his  part  of  the  contract,  but  it 
must  also  appear  that  his  position  is  such 
that  an  action  at  law  for  damages  will 
not  afford  him  an  adequate  relief.  *  Ducie 
V.  Ford,  8  Mont.  240, 19  Pac.  Rep.  414.  But 
actions  for  the  conveyance  of  real  estate 
are  an  exception,  or  perhaps  not  an  excep- 
tion, but  rather  the  presumption  exists, 
from  the  nature  of  the  case,  that  dam- 
ages are  not  adequate  relief.  In  tiaumann 
T.  Flnckney,  28  N.  £.  Rep.  918,  the  court 
says,  (Vann,  J.:)  "Thus  It  happened  that 
the  court  directed  that  the  complaint 
should  be  dismissed,  •  *  *  because  the 
plaintiff  had  an  adequate  remedy  at  law. 
According  to  a  long  and  nnbroken  line  of 
decisions  the  latter  ground  is  clearly  un- 
tenable. As  early  as  1836  It  was  said  by 
Cbancellor  Wai^wobth  that  a  suit  in  eq- 
uity against  the  vendee  to  compel  a  spe- 
cific performance  of  a  contract  to  purchase 
land  had  always  been  sustained  as  a  part 
of  the  appropriate  and  acknowledged  Ju- 
risdiction of  a  court  of  equity,  although 
the  vendor  has  In  most  cases  another  rem- 
edy, by  an  action  at  law  upon  the  agree- 


ment to  purchase  •  •  •;  the  right  of 
the  vendee  to  maintain  speeific  perform- 
ance is  too  well  settled  to  require  further 
dlscuBHlon. "  And  see  cases  there  dted. 
See  also  Pom.  Eg.  Jur.  §§  221, 1402;  Stonr, 
Eq.  Jur.  g  746.  We  are  of  opinion  that  the 
demurrer  on  this  ground  also  should  hava 
been  overruled. 

We  are  again  asked  to  sustain  the  da* 
murrer  for  the  reason  that  the  complaint 
does  not  allege  that  it  is  within  the  power 
of  the  defendant  to  make  the  conveyance 
in  pursuance  of  a  decree  of  the  court  so 
requiring  him;  that  is  to  say,  the  com- 
plaint should  allege  that  the  defendant 
was  still,  at  the  time  of  filing  the  com> 
plaint,  the  owner  of  the  land.  The  Inca- 
pacity of  the  defendant  to  perform,  to  be 
an  excuse,  must  exist  at  the  time  of  the 
hearing.  If  he  did  not  possess  the  subject* 
matter  at  the  time  of  making  the  con- 
tract, this  does  not  constitute  a  legal  Im- 
possibility, It  he  acquired  it  subsequently, 
at,  or  before  the  hearing.  Pom.  Eq.  Jur. 
g  1405,  note  1, cases  cited.  We  do  not  now 
know  what  may  be  made  to  appear  on 
the  hearing.  That  is  not  reached.  We  ex- 
amine now  only  a  demurrer  to  the  com.- 
plaint,which  confesses  all  the  facts  alleged 
in  the  complaint.  The  complaint  alleges 
that  the  defendant  was  the  owner  on  Sep- 
tember 24th,  when  he  executed  the  writ- 
ing. He  has  never  withdrawn  his  offer  to 
sell.  The  otter  ripened  into  a  contract  Oc- 
tober 11th.  The  complaint  was  filed  the 
same  day.  If  a  person,  having  executed 
a  contract  tor  the  sale  nf  lands,  knowingly 
executes  any  other  agreement  to  sell  or 
dispose  of  the  same  lands  to  another  pep- 
son,  be  is  guilty  of  a  felony.  Section  200, 
Crim.  Laws.  Must  the  complaint  allege 
that  defendant  has  not  committed  a  fel- 
ony? If  defendant  has  parted  with  the 
land  ad  inteiim  it  is  a  fact  peculiarly  with- 
in his  own  knowledge:  knowledge  which 
it  may  well  be  impossible  to  come  to  the 
plaintiff.  "It  must  be  that  in  an  action  of 
this  kind  the  complaint  must  make  a  case 
In  which  the  defendant  is  at  least  prima  tkcie 
able  to  perform. "  Joseph  v.  Holt.87Cal.  266. 
Elliott,  C.  J.,  In  Cottrell  ▼.  Cottrell,  81  Ind. 
88,  says:  "The  principal  objection  urged 
against  it  [the  complaint]  is  that  the  first 
paragraph  does  not  allege  that  the  ances- 
tor of  the  appellants  had  any  title  to  the 
property,  which  it  Is  alleged  he  agreed  to 
convey,  and  Is  theretoi-e  bad.  There  are 
facts  stated  which  show  title  In  the  de- 
cedent. •  •  •  If  the  appellee  is  con- 
tent with  such  title  as  a  conveyance  from 
the  heirs  of  the  deceased  vendor  will  con- 
vey, the  appellants  should  not  be  allowed 
to  prevent  him  from  securing  it.  The  an- 
cestor had  bargained  away  all  the  title  be 
had,  and,  whether  that  was  much  or  little, 
the  appellee's  contract  vested  in  him  the 
right  to  have  that  for  which  he  had  con- 
tracted. It  cannot  be  of  importance  to 
appellants  whether  that  title  was  perfect 
or  imperfect,  tor  the  appellee  has  a  right 
to  it,  whatever  its  character  may  be.  It 
he  is  satisfied,  they  cannot  complain,  tor  it 
never  descended  to  them,  but  had  vested 
in  the  appellee  prior  to  the  death  of  their 
ancestor. " 

In  the  case  before  us  the  plaintiff  could 
preserve  ttw  atAtwi  la  qao  against  Inao- 
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eent  pnrchafiera  from  the  defendant,  by  fil- 
ing a  notice  of  IIb  pendens.  It  la  not  neces- 
sary to  say  what  miKht  be  our  views 
upon  the  question  of  the  Inability  of  the 
defendant  to  perform  on  the  appearance 
of  further  facts  at  the  hearing.  We  are  of 
the  opinion  under  all  the  circumstances  of 
this  case  that  the  complaint  shows  a 
prima  facie  case,  as  to  this  point,  and  that 
the  demurrer  In  this  behalf  should  be  over- 
ruled. These  views  seem  to  xis  to  be  the 
exercise  of  a  sound  discretion.  Schroeder 
v.  Gemeinder,  10  Nev.  869 ;  Pom.  Eq.  Jur. 
S5  860. 1404.  The  Judgment  of  the  district 
court  Is  reversed,  and  the  cause  Is  remand- 
ed, with  directions  to  that  court  to  over- 
mle  the  demurrer. 

Blakk,  C.  J.,  and  Habwood,  J.,  concur. 

<10  Mont  17)  

SCHOoi^DiST.  No.  7  T.  Patterson  et  at. 

(Supreme  Court  cf  Afontono.    July  25,  1890.) 

School  Monits — ^Apportiobioiit — School 

CXNBDS. 

The  Uo&tans  school  law  (Comp.  St  Mont 

S1886,  1S07)  requires  the  clerk  of  each  school- 
strict  to  take  a  census  at  stated  intervals  of  all 
ttke  children  6t  a  given  age  within  bis  district, 
and  the  oonnty  school  superintendent  is  then  to 
apportion  the  school  moneys  to  the  several  dis- 
tricts according  to  the  nomber  of  children  they 
oontsln.  Held,  that  where  the  census  returns,  as 
residents  of  one  district,  children  whose  fathers 
reside  and  who  attend  school  in  other  districts, 
it  is  proper  for  the  superintendent  to  transfer 
them  to  the  latter  districts,  and  apportion  the 
money  accordingly. 

Appeal  from  district  court,  Oallatla 
county;  ^bank  Henry,  Judge. 

Luee&  Luce,  tor  appellants.  Virion  A 
Cockrill,  for  respondents. 

Blake,  C.  J.  This  action  was  com- 
menced by  school-district  No.  7,  county  of 
Gallatin,  territory  of  Montana,  against  the 
treasurer  ot  said  county,  to  enjoin  him 
from  paying  to  certain  school-districts 
the  sums  ot  money  which  are  specified  In 
the  complaint,  and  obtain  a  decree  for  the 
pay  meat  thereof  to  the  plaintlfi.  The  dis- 
tricts whii-h  might  be  affected  by  the  Judg- 
ment were  made  parties,  and  answered. 
The  evidence,  concerning  which  there  is 
no  conflict,  establishes  these  facts.  The 
clerk  of  said  school-district  No.  7  enum- 
erated between  the  20th  and  SOth  days  of 
November,  1888,  the  children  between  the 
ages  of  4  and  21  years  who  are  described 
In  the  pleadings,  and  boarded  or  lived 
there  with  their  respective  mothers  In 
bouses  which  had  been  ren  ted.  The  fathers 
of  these  children  were  bona  Sde  residents 
of  the  districts  which  appear  and  deny 
the  right  of  plaintiff  to  recover  said  mon- 
eys. The  children  were  attending  schools 
in  said  school-district  No.  7  when  their 
names  were  given  to  the  clerk  by  their 
mothers.  The  county  superintendent  of 
common  schools  of  the  county  corrected 
the  census  reports  of  the  clerks  of  the  dis- 
tricts by  crediting  or  transferring  the 
names  of  the  children  to  the  school-dis- 
tricts in  which  their  fathers  lived,  and 
apportioned  said  moneys  accordingly. 

Two  questions  are  discussed  by  counsel, 
and  will  be  considered  by  the  court.  No 
authorities  have  been  cited,  and  the  par- 


ties dUter  respecting  tbe  construction  of 

the  statute  regulating  the  subject.  Were 
the  children  legally  enumerated  by  the 
clerk  of  tbe  school-district  No.  7?  Did  the 
county  superintendent  have  tbe  power  to 
disregard  the  census  which  bad  been  tak< 
en  by  this  clerk,  and  apportion  the  school 
funds  contrary  thereto?  The  following 
provisions  of  the  "Montana  School  Law" 
are  applicable  to  this  investigation:  "Sec. 
1886.  It  shall  be  the  duty  of  tbe  district 
clerk  to  take  annually,  between  the  twen- 
tieth and  thirtieth  days  of  November  ot 
each  year,  an  exact  census  of  all  children 
and  youth  over  four  and  under  twenty- 
one  years  residing  in  the  district,  and  shall 
specify  the  number  and  sex  of  such  chil- 
dren, and  the  names  of  their  parenta  or 
guardians.  •  •  •  All  children  who  may 
be  absent  from  home  attending  boarding- 
schools  and  private  seminaries  of  learning 
shall  be  Included  by  the  district  clerk  in 
the  census  list  of  the  city,  town,  or  district 
in  which  their  parents  reside,  and  shall 
not  be  taken  by  the  district  clerk  of  the 
city,  town,  or  district  where  they  may  be 
attending  such  private  institution  of  learn- 
ing. He  shall  make  a  full  report  thereof 
on  the  blanks  furnished  for  that  purpose, 
under  oath,  to  the  county  superintendent 
on  or  before  the  first  day  of  December 
thereafter,  ami  deliver  a  copy  to  the  school 
trustees."  "Sec.  1869.  The  county  su- 
perintendents shall  apportion  all  school 
moneys  to  the  school  dintrlcts  in  accord- 
ance with  the  provisions  of  this  article." 
"Sec.  1907.  All  school  moneys  appor- 
tioned by  county  superintendents  of  com- 
mon schools  shall  be  apportioned  to  the 
several  school-districts  in  proportion  to 
the  number  of  school  census  children  be- 
tween four  and  twenty-one  years  of  age, 
as  shown  by  the  returns  of  the  district 
clerk  for  the  next  preceding  school  cen- 
sus." The  statute  makes  the  clerk  liable 
for  neglect  through  which  his  dIstrlctshaU 
fail  to  receive  its  apportionment  of  school 
moneys.  Section  1917.  "Sec.  188d.  Any 
board  of  trustees  shall  have  power  to 
make  arrangements  with  the  trustees  ot 
any  adjoining  district  for  tbe  attendance 
of  such  children  in  the  school  of  either  dis- 
trict as  may  be  best  accommodated  there- 
in, and  to  transfer  the  school  moneys  due 
by  apportionment  to  such  children  to  the 
district  in  which  they  may  attend  school. 
Sec.  1890.  Every  school,  unless  otherwise 
provided  by  special  law,  shall  be  open  for 
the  admission  of  all  children  between  the 
ages  of  five  and  twenty-one  years  of  age  re- 
siding in  that  school-district,  and  the  board 
of  trustees  shall  have  power  to  ad  mlt  adults 
and  children  not  residing  in  the  district 
whenever  good  reasons  exist  for  such  ex- 
ceptions. "  Upon  the  trial,  the  county  super- 
intendent of  common  schools  testified: 
"All  these  children  attend  school  in  said 
respective  districts  when  they  have  school. 
•  •  •  I  transferred  all  these  names  to 
the  district  in  which  the  father  had  and 
made  his  permanent  residtfnce. "  This  tes- 
timony was  not  contradicted.  Constru- 
ing these  provisions  together,  we  are 
satisfied  that  the  "exact  census, "  which 
the  clerk  of  a  school-district  is  required 
to  take,  must  be  "precic;ely  accurate," 
and  cannot  Include  any   person   whose 
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legal  residence  is  elsewhere.  The  law 
contemijlates  that  children  will  attend 
the  schools  within  theirrespectlve  districts, 
and  provides  expressly  for  the  enumera- 
tion ol  those  who  are  In  private  Institn- 
tlons  of  learning.  The  conditions  under 
which  the  attendance  ol  children  is  per- 
mitted In  the  public  schoolsof  the  districts 
in  wbich  they  do  not  reside  are  prescribed. 
In  Lamar  v.  Mlcou,  112  U.  S.  452,  5  Sup. 
Ct.  Bep.  221,  Mr.  Justice  Gray  says,  In 
the  opinion:  "An  infant  cannot  change 
bis  own  domicile.  As  infants  have  the 
Uomicile  of  their  father,  he  may  change 
their  domicile  by  changing  his  own  ;  and 
after  his  death  the  mother,  while  she  re- 
mains a  widow,  may  likewise,  by  chang- 
ing her  domicile,  change  the  domicile  of 
the  infants,  the  domicile  of  the  children 
In  either  case  following  the  independent 
domicile  of  their  parent. "  School  Direct- 
ors V.James,  2  Watts  &  S.  568,  Story, 
Confl.  Laws,  46.  In  Kennedy  v.  Ryall, 
67  N.  Y.  379,  the  court  observes  that,  "gen- 
erally speaking,  domicile  and  residence 
mean  the  same  thing. "  The  names  ol  the 
children  referred  to  In  the  case  at  bar 
should  have  been  placed  upon  the  school 
census  of  the  districts,  respectively,  where 
their  fathers  resided.  But  the  appellant 
contends  that  tlie  county  superintendent 
of  thecomnion  schools  should  be  controlled 
In  the  apportionment  of  said  moneys  by 
the  returns  of  the  clerk  of  school-district 
No.  7.  This  Is  his  duty  when  there  is  no 
error  upon  their  face,  and  hla  action  has 
not  been  restrained  by  due  process  of 
law;  but  when  the  clerks  furnish  to  this 
officer  full  reports,  similar  to  the  docu- 
ments which  arc  found  in  the  transcript, 
and  show  that  some  children  are  the  res- 
idents of  two  distinct  districts,  or  that 
the  father  resides  in  a  district  which  is 
different  from  that  of  his  children,  the 
mistakes  which  are  apparent  should  be 
rectified.  The  couut.v  superintendent  is 
compelled  to  ascertain  from  the  returnB, 
If  possible,  the  n  umber  of  the  school  child  ren 
in  each  district  before  the  apportionment 
of  the  public  moneys  can  be  made.  The 
record  demonstrates  that  this  officer,  of 
whom  the  appellant  complains,  applied 
these  principles  to  the  reports  of  the 
clerks,  and  was  thereby  enabled  to  make 
a  lawful  apiiortionment  for  every  dis- 
trict. It  is  therefore  ordered  that  the 
judgment  be  affirmed,  with  costs. 

Haewood  and  De  Witt,  JJ.,  concur. 


Bakqer  v.  Halpord. 

(Supreme  Court  of  Montaiia.    July  28,  1890.) 

Afpbai^— Reookd— Mabbied  Wombk— Solb 

Tradbrs. 

1.  Where  the  evidence  contained  In  the  rec- 
ord on  appeal  is  a  mere  U-anscript  of  the  stenog- 
rapher's notes  by  question  and  answer,  it  will  not 
be  considered,  and  it  will  be  presumed  that  the 
findings  are  supported  by  the  evidence. 

2.  where  a  niarriea  woman  has  complied 
with  all  the  requirements  of  Comp.  St.  Hont. 
$f  1483-141)8,  relating  to  married  women  doing 
business  as  sole  traders,  her  property,  as  de- 
scribed in  the  schedule  therein  required,  is  ex- 


empt ftom  setinre  for  her  hnsband's  debt*, 
though  she  may  not  hare  filed  the  list  of  separate 
property  required  by  section  1482. 

Appeal  from  district  court,  Jetfersou 
county ;  Thomas  J.  Galbraitu,  Judge. 

It  appears  from  the  pleadings  that 
plaintiff  was  a  married  woman.  On  July 
8,  18S9,  she  filed  in  the  proper  office  a  dec- 
laration of  her  intention  to  do  business 
as  a  sole  trader.  The  law  is  found  In  sec- 
tions I4;i3-1438.  dlv.  5,  Comp.  St.  On 
October  16,  1889,  plaintiff  was  the  own- 
er and  in  possession  of  certain  personal 
property,  described  by  schedule.  Defend- 
ant, sheriff  of  Jefferson  county,  on  that 
day  seized  such  property  on  writs  of  at- 
tachment against  the  property  of  the  plain- 
tiff's husband, claimingthesame  as  thatot 
the  husband.  Plaintiff  brings  her  action  of 
replevin.  The  case  was  tried  to  the  court 
without  a  jury,  and  Judgment  rendered  in 
favor  of  plaintiff,  from  which  defendant 
appeals.  The  findings  and  conclusions  of 
the  court  maybe  briefly  stated  as  follows: 
Plaintiff  had  complied  with  the  law,  (sec- 
tions 1483-1438,  Id.,)  and  thereby  became  a 
sole  trader.  The  attachments  were 
against  her  husband,  and  not  her.  At 
the  time  of  the  seizure  plaintiff  was  the  bona 
tide  owner  of  the  property.  No  fraud  or 
collusion  is  raised  in  the  case.  Plaintiff 
being  a  sole  trader  had  the  right  to  invest 
her  income  in  the  property  mentioned,  or 
otherwise,  and  the  said  sole-trader's  act 
protects  such  Investment.  The  court  then 
finds  the  amount  of  damages,  and  orders 
judgment  in  replevin,  with  damages.  But 
one  contention  has  been  made  by  counsel. 
Appellant  insists  that  plaintiff's  property 
as  a  married  woman  was  not  protected 
from  her  husband's  creditors  by  the  sole- 
trader's  act;  but  that  she  should  have 
further  filed  a  list  of  separate  property,  as 
provided  in  section  1482,  Id. 

Cowan  &  Parker,  tor  appellant.  W.  L. 
Hay  and  Geo.  V.  Greene,  for  respondent. 

Db  Witt,  J.,  (after  stating  the  facts  as 
above.)  The  evidence  in  the  statement  on 
appeal  is  objected  to  as  a  transcript  of 
the  stenographer's  notes  by  question  and 
answer,  and  no  reason  is  given  why  it  is 
in  that  condition.  Such  a  record  we  will 
not   consider.    Newell    v.  Aleyendorff,  23 

Pac.  Kep.  333,  9  Mont. ,  and  cases  there 

collated.  The  findings  will  therefore  be 
presumed  to  be  supported  by  the  evidence. 
Whether  the  married  woman's  emancipa- 
tion act,  March  3,  1887,  does  away  with 
the  necessity  for  her  to  comply  with  tbesole- 
trader's,  or  separate  property,  act,  we  are 
not  now  called  upon  to  decide.  This  plain- 
tiffdid  avail  herself  of thesole-trader's  act. 
As  tothequestionot  law  that  the  plaintiff's 
property  was  protected  from  her  hus- 
band's creditors  by  virtue  of  her  Invoking 
the  sole-trader's  act,  without  relying 
upon  the  separate  property  act,  that  is 
not  an  open  proposition  in  this  court 
Shed  V.  Blakely,  6  Mout.  247, 11  Pac.  Rep 
639,  is  Conclusive,  and  on  that  authurit} 
this  judgment  is  affirmed. 

Blake,  C.  J.,  and  Hakwood,  J.,  concur 
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(10  Mont.  87) 

Bbckbb  t.  Board  County  Com'bs  Yeliaw- 

■tonk  coontt. 

{aapreme  Cowt  fsj  UxmlUxna.    Jnly  81, 1890.) 

;  Appbaii— RaooBD— Ibmxw— Ebkoicbodi  Cuum. 

1.  Wber«  the  •tatement  on  appeal  Is  not  set- 
tled by  the  trial  court  it  oannot  be  considered  by 
the  supreme  court 

2.  Where  plaintifr  has  had  Judgment  for  a 
sum  equal  to  tinat  to  which  the  various  items  of 
his  claim  amount  when  properly  summed  up, 
though  by  an  apparent  eiror  in  calculation  a 
larger  sum  Is  claimed,  he  has  recovered  all  he  is 
entitled  to,  and  tbe  Judgment  will  not  be  dis- 
turbed on  his  appeal. 

Appeal  from  district  conrt,  Yellowstone 
county;  Oborob  B.  Milburn,  Judge. 

This  is  an  appeal  from  the  action  of  tbe 
board  of  commissioners  of  Yellowstone 
county  in  disallowlni;  an  alleged  account 
of  appellant  aealnst  tbe  county.  There 
are  no  pleadinss  In  the  case  except  tbe  bill 
filed  by  appellant  with  tbe  board.  That 
bill,  as  it  appears  in  tbe  record,  is  as  tol- 
lows  * 

"BillinKS,  Montana,  Dec.  7. 1889. 
"The  County  of  YellowBtone,  Dr.  to  E. 
H.  Beclcer: 
Bept>  IS,  280  folios  ConsUtutloii  at  1.50 

perfoUa 84S  00 

830  folios  Constitution  at  60a 
per  folio. 1,085  00" 

Then  follows  a  ▼eriflcation  of  tbe  blU, 
and  an  indorsement  as  follows : 

"Yellowstone  County, Dr.  to  E.  H.  Beck- 
er: 

Amount  claimed 91,880  00 

Amount  allowed 9460  OO 

"  Contingent  Fund.  Warrant  No.  B  270. 
Dec.  7,  1889.  Fbbd  H.  Fusteb,  County 
Clerk. " 

Section  765,  Comp.  St.  div.  6,  pro- 
rides  that  when  an  appeal  sball  be  taken 
from  the  action  of  the  board  of  county 
commisatoners  in  allowing  or  dlsallowinK 
an  account,  the  clerk  shall  transmit  to  the 
district  court,  with  the  papers,  a  return 
of  the  proceedings  of  the  board  in  the 
matter.  The  return  in  the  case  shows 
that  the  claim  of  E.  H.  Becker  tor  printing 
the  constitution,  amounting  to  the  sum  of 
$1,880,  was  allowed  In  tbe  sum  of  f460  for 
tbe  publication  in  two  issues  of  tbe  Bill- 
ings Gaiette.  From  this  action  of  the 
board  the  plain tlft  appealed  to  tbedistrict 
court.  The  appeal  is  taken  from  the  disal- 
lowance of  a  portion  of  the  claim ;  that  Is, 
the  disallowance  of  f  920,  which  is  the  dif- 
ference between  f  1,380  claimed  and  $460  al- 
lowed. There  was  no  question  about  the 
sum  of  $460.  The  claim  at  tbe  trial  upon 
the  record  upon  the  account,  which  took 
the  place  ol  the  pleadings,  was  tor  $920 
more  than  the  board  bad  allowed.  A  ver- 
dict was  rendered  by  Jury  for  the  defend- 
ant. The  plaiutitt  mored  for  a  new  trial. 
The  motion  was  denied.  No  appeal  was 
taken  from  the  order  denying  this  motion. 
An  appeal  is  prosecuted  from  the  Judg- 
ment. 

O.  F.  Ooddard,  for  appellants.  Henri 
J.  Haskell,  Atty.  Gen.,  and  Jas.  R.  Goaa, 
tor  respondents. 

De  Witt,  J.,  {after  stating  tbe  ikcts  as 
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commend  Itself  to  the  nnqaalifled  approT 
al  of  tbe  court.  There  purports  to  be  a 
statement  on  motion  for  a  new  trial. 
There  is  nothing  to  indicate  where  it  com- 
mences or  ends,  except  that  at  a  point  In 
tbe  transcript  respondent's  attorney  ad- 
mits that  the  foregoing  statement  is  cor- 
rect and  true.  Tbe  judge  nowhere  settled 
it.  Baymond  t.  Thexton,  7  Mont.  299, 17 
Pac.  Rep.  258.  The  statement,  or  that 
which  we  have  tried  to  ascertain  was  In- 
tended as  sucb,  Is  a  transcript  of  the  ste- 
nographer's notes  by  question  and  answer, 
apparently  containing  every  syllable  that 
fell  from  the  lips  of  counsel,  court,  and 
witnesses,  whether  material  or  not.  The 
order  in  which  papers  are  inserted  Is  as 
follows :  Account,  order  of  the  board  ol 
commissioners,  appeal  from  the  bourd,  in- 
structions on  the  trial  in  the  district 
court,  verdict,  evidence,  exhibits  intro- 
duced on  the  trial,  stipulation  of  counsel, 
speclRcations  of  particulars,  admission  ol 
service  of  statement,  admission  by  defend- 
ant's attorney  that  statement  is  correct, 
stipulation  for  hearing  the  motion  for 
new  trial  at  chambers,  order  denying  the 
motion,  notice  ol  motion  lor  new  trial, 
admission  of  service  of  the  notice,  notice 
of  appeal,  and  undertaking  on  appeal. 
The  exhibits  are  not  engrossed  in  the  evi- 
dence at  their  appropriate  place,  but  are 
referred  to  with  such  notes  as,  "Here 
copy  Exhibit  B;"  "Witness  handed  pa- 
per, "  etc.  The  exhibits  then  appear  after 
all  tbe  evidence.  The  record  appears  to 
be  a  skeleton  draft,  with  directions  to  the 
engrosser  as  tu  how  to  fill  in  the  super- 
structure. The  engrosser,  instead  of  con- 
structing a  perfect  work,  has  simply  piled 
up  the  material  In  a  disorderly  mass  as  it 
came  to  his  hand.  That  this  is  not  an  ad- 
herence to  chronolog:lcal  order  does  not 
require  extended  discussion.  The  court 
will  not  consider  such  a  record.  This 
court  has  expressed  this  view  before  In 
language  which  seems  to  us  not  wholly 
uncertain.  Newell  t.  Meyendorlf,  and 
cases  therp  collected,  28  Pac.  Rep.  338;  and 
Barger  v.  Haltord,  ante,  699.  (this  term.) 
Tbe  fact  that  the  Judge  of  the  district 
court  never  settled  thestatement,  of  course 
removes  It  from  our  consideration,  and 
these  criticisms  may  be  gratuitous;  but 
If  the  rules  of  practice  in  those  matters  are 
not  clear,  we  have,  perhaps  not  unwisely, 
been  led  Into  tbe  domain  of  dhta  to  make 
them  so.  If  the  judge  who  presides  In  tbe 
seventh  district  bad  had  opportunity  to 
settle  the  statement.  It  would  probably 
have  been  tree  from  tbe  rather  apparent 
objections  which  we  have  noted.  With 
no  order  on  motion  for  new  trial  to  re- 
view, and  no  statement  on  appeal  before 
us,  we  have  to  examine  only  the  judg- 
ment, and  to  consider  only  the  judgment 
roll.  The  account,  which  takes  the  place 
ot  a  complaint,  and  must  be  treated  as  tbe 
pleading,  charges  for  230  folios,  at  $].60,— 
$345;  and  230  folios,  at  50  cents,— $1,035; 
the  total  ot  which  sum  is  $1,380.  Tbe  in- 
consistency between  the  Items  and  the 
tooting  is  manliest.  In  this  disagreement, 
we  must  rely  upon  tbe  items.  We  then 
find  the  claim  to  be  230  folios,  at  $1.60,— 
$345;  and  230  folios,  at  60  cents,— $115; 


mbor».)    The  record  In  this  case  does  not  J  total  amount,  $460.    Tbe  pleading,  there- 
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fore,  claltna  f460.  Tlie  dalmamt  was  al- 
lowed f460  by  the  board.  He  was  allowed 
all  be  claimed,  and  tbe  judgment  ol  tbe 
dlHtrict  court  was  properly  tn  favor  of  tbe 
defendant  board,  whtcb  jndgment  we  here- 
by uffirm. 

Blake,  C.  J.,  and  Habwood,  J.,  concur. 


Marcum  et  al.  v.  Coleman  et  al. 
(Swpfreme  Court  of  Montana.    July  29, 18S0.) 

Chattbl  Mortgage— Mobtoaqok's  Possession — 
Ajtidavit  of  Good  Faith. 
Comp.  Btu  Mont,  i  1538,  provides  that  no 
mortgage  of  chattels  shall  be  valid  as  against 
any  one  bat  the  parties  thereto  tinleas  possession 
be  delivered  to  the  mortgagee  or  unless  it  pro- 
vides the  possession  may  be  retained  by  tbe  mort- 
gagor, and  it  is  accompanied  by  an  affidavit  "of  all 
we  parties  thereto,  or,  in  case  any  party  is  ab- 
sent, an  affidavit  of  those  present,  ana  the  agent 
or  attorney  of  such  absent  party, "  that  the  mort- 
gage is  made  in  good  faith,  etc.  A  mortgage  un- 
der which  the  mortgagor  remained  in  possession 
of  the  mortgamd  chattels  purported  to  be  made 
between  "S.  W.  of  the  first  part  •  •  •  and 
K.  &  L.  of  the  second  part. "  Held,  that  an  affi- 
davit is  sufficient  which  recites  that  "S.  "W.  and 
M.  &  L.,  the  parties  to  the  foregoing  chattel 
mortgage,  being  severally  and  duly  sworn,  each 
for  himself  made  oath  to  the  required  facts. 

Appeal  from  district  court,  Deer  I>odge 
county;  David  M.  Duhfkk,  Judge. 

W.  J.  Galbraith,  for  appellants.  Dixon 
A  Dnanon,  for  respondents. 

Harwood,  J.  This  is  an  action  of  claim 
and  delivery  for  the  recovery  of  the  pos- 
session of  65  head  of  horses,  described  in 
the  couiplaiut.  At  tbe  time  of  the  alleged 
wrongful  taking  complained  of,  the  defend- 
ant I.«w  Coleman  was  the  sheriff  of 
Deer  Ix>dge  county,  and  defendant  James 
Johnson  was  hl«  deputy.  As  shown  by 
the  record,  the  possession  of  said  prop- 
erty was  taken  by  said  sheriff  and  bis  dep- 
uty under  certain  valid  writs  of  attach- 
ment and  execution  duly  IsKued  in  certain 
actions  at  law  by  two  creditors  of  Sam- 
uel Ward  to  recover  payment  of  debts. 
The  plaintiffs  in  this  action  base  their 
claims  to  tbe  possession  of  said  property 
upon  a  chattel  mortgage,  executed  and 
delivered  to  them  by  said  Samuel  Ward, 
prior  to  tbe  levy  under  said  writs.  All 
the  facts  involved  in  this  action  are  made 
certain  by  a  concise  statement  of  facts 
agreed  upon  with  reference  to  the  plead- 
ings, and  tbe  point  of  controversy  sub- 
mitted to  the  court  for  determination  is 
concisely  expressed  in  said  agreed  state- 
ment. We  quote  therefrom  :  "The  valid- 
ity of  plaintiffs'  mortgage  is  not  dis- 
puted, except  as  to  the  sufficiency  of 
tho  affidavit  thereto,  and  tbe  fact  of  de- 
fendants being  oOScers,  etc.,  and  of  tbe 
regularity  of  the  process  under  which  they 
levied  upon  the  property  in  controversy, 
is  not  disuuttd.  The  question  of  law  sub- 
mitted to  the  court  upon  which  it  is 
agreed  that  the  case  may  be  decided  is 
\vhetlieror  not  the  affidavit  of  good  faith, 
etc..  made  to  the  plaintiffs'  chattel  mort- 
gage, as  shown  by  the  copy  thereof  at- 
tached to  the  complaint,  is  sufficient  to 
comply  with  the  laws  of  Montana  terri- 
tory in  force  when  said  mortgage  was 


made,  and  to  make  said  chattel  mortgage 
good  and  valid  as  against  the  rights  of 
the  creditors  of  the  mortgagor,  where  the 
possession  of  the  property  remained  with 
the  mortgagor  after  the  execution  ot  the 
mortgage. " 

The  statement  ot  facts  shows  that  Sam- 
uel Ward  executed  to  Marcuin  and  Lennon, 
about  the  12th  day  of  September,  1887, 
the  chattel  mortgage  in  question,  and 
"  that  at  and  before  the  date  ot  the  execu- 
tion ot  said  chattel  mortgage  tbe  plaintiffs 
herein  were  partners  doing  business  under 
thefirm  name  and  style  of  Muivum  &  Len- 
non." The  affidavit  in  question  reads  as 
follows:  "Territory  of  Montana,  county 
of  Deer  Lodge — ss.:  Samuel  Ward  and 
Marcum  and  I.«nnon,  the  parties  to  tbe 
foregoing  chattel  mortgage,  being  sev- 
erally and  dulysworn, each  for  himself  says 
that  the  said  chattel  mortgage  is  made 
in  good  faith  to  secure  the  amount  named 
therein,  and  without  any  design  to  hin- 
der or  delay  the  creditors  of  the  said  mort- 
gagor. Subscribed  and  sworn  to  before 
roe  this  12tb  day  ot  Sept..  A.  D.  1887.  T. 
B.  Mannix,  Justice  ot  the  Peace.  Samcel 
Ward.  Mahcum  &  Lennon."  The  statute 
requiring  a  chattel  mortgage  to  be  accom- 
panied by  an  affidavit  provides  asfoUows'; 
"No  mortgage  ol  goods,  chattels,  or  per- 
sonal property  shall  be  valid  as  against  the 
rights  and  interests  ot  any  other  person 
than  the  parties  thereto,  unless  the  posses- 
sion of  such  goods,  chattels,  and  personal 
property  be  delivered  to  and  retained  by 
the  mortgagee,  or  the  mortgage  provide 
that  the  property  may  remain  in  the  pos- 
session ot  the  mortgagor,  and  be  accom- 
panied by  an  affidavit  of  all  the  parties 
thereto,  or, In  case  any  party  is  absent, an 
affldavitof  those  present,  and  of  the  agent 
or  attorney  of  such  absent  party,  that  the 
same  is  made  in  good  faith  to  secure  the 
amouut  named  therein,  and  without  any 
design  to  binder  or  delay  the  creditors  of 
tbe  mortgagor,  and  be  acknowledged  and 
filed  as  hereinafter  provided."  Section 
1538,  Comp.  St.  Turning  to  the  mortgage 
in  question  to  find  who  the  "parties  there- 
to "  are,  we  find  that  the  instrument  re- 
cites as  follows:  "This  indenture,  made 
the  12th  day  ot  September,1887,la  the  year 
of  our  Lord  one  thousand  eight  hundred 
and  eighty-seven,  between  Samuel  Ward, 
flrstpart, of  Helmville, Mont., and  Marcum 
&  Lennon  ot  the  second  part. "  We  further 
notice,  by  a  careful  examination  ot  the 
mortgage,  that  throughout theinstrument 
wherever  the  mortgagees  are  referred  to, 
except  in  one  instance, they  are  termed  the 
"parties  ot  the  sectmd  part."  It  is  Insist- 
ed by  counsel  for  respondents  that  the 
combination  of  names, "  Marcuin  and  Len- 
non," appearing  in  the  mortgage,  and  in 
the  affidavit  thereto,  is  the  designation  ot 
the  partnership  firm  ot  Marcum  &  Len- 
non, and  hence  tbe  affidavit  does  not  show 
that  all  the  parties  to  the  mortgage 
joined  in  the  affidavit  in  person,  if  pres- 
ent, or,  if  absent,  by  agent.  In  the  case  of 
Hardware  Co.  v.  Sullivan,  7  Mont.  307,  Id 
Pac.  Rep.  588,  McLeaky,  J.,  in  delivering 
tbe  opinion  of  tbe  court  says:  "But  even 
it  the  mortgage  had  been  made  between 
tbe  firms  of  Maxwell  &  Price  <m  the  one 
band,  and  Uoge,  Browulee  &  Co.  on  tbe 
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other,  Btill  wo  could  not  go  beyond  the 
nffldjtvit  and  look  to  the  mortpaKe  ItBoIf 
to  support  or  explain  the  affidavit,  unletjg 
the  niortgnpe  had  been  referred  to  In  the 
affidavit.  The  affidavit  Q)n8t  stand  of  its 
own  strength,  or  fall  of  its  own  weak- 
neHH.  "  The  cane  of  Leopold  v.  Silverman. 
7  Mont.  266,  16  Pac.  Kep.  580.  is  referred  to 
us  uuthority  for  that  declaration,  and 
ngain,  in  the  case  of  Baker  v.  Power,  7 
Mont.  326,  16  Pac.  Rep.  589,  the  same  lan- 
guage Is  quoted  with  approval.  We  ap- 
prove that  propoBltion  as  based  upon 
sound  reaKon.  The  affidavit  is  the  verify- 
ingcondition  required  by  statute  to  accom- 
pany the  mortgage,  where  possession  of 
the  chattels  is  left  with  the  mortgagor, 
and  must  i)e  made  by  all  the  parties 
thereto,  cither  in  person  or  by  agent,  and 
must  show,  under  the  sanction  of  an  oath, 
tho  required  facte  independently  of  the 
mortgage.  In  that  sense  the  affidavit 
alone  will  be  weighed,  and  found  sufficient 
or  wanting  according  to  its  own  terms 
The  language  above  quoted  from  Hard- 
ware Co.  V.  Sullivan  must  have  been  used 
In  that  sense,  and  is  not  to  be  construed 
to  deny  that  a  comparison  of  the  affidavit 
■with  the  mortgage  to  find  whether  "all 
the  parties"  to  the  mortgage  join  In  mak- 
ing the  required  affidavit  either  in  person, 
If  present,  or  by  ag^ent,  if  absent.  This  is 
conclusively  shown  by  an  examination  of 
the  case,  where  the  language  quoted  was 
used,  supra,  for  we  find  tlie  Icumed  judge 
saying :  "  It  will  be  observed  by  reference 
to  the  chattel  mortgage  set  out  in>  the 
transcript  that  the  parties  thereto  are  de- 
scribed as  William  T.  Price  and  James  A. 
Maxwell,  partners  tinder  the  firm  name  of 
Maxwell  &  Price,  parties  of  the  first  part, 
and  William  L.  Hoge,  Malcolm  B.  Brown- 
lee,  Frniicis  E.  Sargeant,  Marcus  Daly, and 
R.  C.  Chambers,  partners  under  the  firm 
name  of  Hoge,  Brownlee  &  Co.,  parties  of 
the  second  part. " 

Looking  to  the  mortgage  in  the  case  at 
bar,  and  to  the  affidavit  accompanying 
It,  we  find  in  neither  any  reference  to  the 
fact  that  a  copartnership  firm,  under  the 
name  and  style  of  Marcum  &  Lennon,  is 
In  existence.  In  the  mortgage  the  name 
of  Samuel  Ward  is  stated  as  the  first 
party,  and  Marcum  and  Lennon  as  the  par- 
ties of  the  second  part.  In  the  affidavit  It 
is  recited  that  "Samuel  Ward  and  Mar- 
cum and  Lennon,  the  parties  to  the  forego- 
ing chattel  mortgage,  being  severally  duly 
sworn,  each  for  himself,  says."  We  must 
look  to  evidence  aliunde  these  two  instru- 
ments to  explain  the  fact  that  a  partner- 
ship exists  between  thepartiesofthesecond 
part  to  said  mortgage  of  the  name  and 
Htyleof  "  Marcum  &  Lennon. "  That  would 
clearly  be  contrary  to  the  doctrine  hold  in 
the  cases  above  cited  and  quoted  from. 
Under  these  decisions  then.  In  determin- 
ing the  sufficiency  or  Insufficiency  of  said 
affidavits,  we  must  discard  the  fact  that 
a  firm  existed  composed  of  the  plaintiffs 
nnder  the  firm  name  of  Marcum  &  Len- 
non, because  that  fact  does  not  appear  In 
describing  the  parties  of  the  second  part 
In  the  mortgage  or  in  the  affidavit.  The 
affidavit  in  question  Is  attacked  on  the 
ground  that  the  names" Marcum  and  JjCn- 
non"  set  forth  In  the  affidavit  is  the  name 


of  a  copartnership  firm,  composed  of  the 
mortgagees,  and  that  a  copartnership  ex- 
istence cannot  take  an  oath  any  more 
than  a  corporation,  as  a  corporate  exist- 
ence, could  appear  before  an  officer,  and 
be  sworn.  But  if  we  dismiss  from  consid- 
eration the  fact  that  such  a  copartner- 
ship existed,  the  argument  against  the 
sufficiency  of  said  affidavit  based  on  that 
ground  cannot  apply.  It  is  admitted  tliat 
the  mortgage  in  question  is  valid  in  all 
respects  except  as  to  the  legal  sufficiency 
of  the  affidavit  accompanying  it.  The 
mortgage,  as  we  have  seen,  describes  the 
mortgagees  as  "Marcum  and  Lennon," 
without  reference  to  the  fact  tbatthatcom- 
binatlon  of  names  represented  a  copart- 
nership. The  magistrate  certifies  in  the 
affidavit  that  "Samuel  Ward  and  Mar- 
cum and  Lennon,  the  parties  to  the  forego- 
ing chattel  mortgage,  being  severally  duly 
sworn,  each  for  himself  says,"  etc.  In 
passing  upon  this  affidavit,  under  the 
rules  of  construction  laid  down  In  sec- 
tions 629  to  634.  inclusive,  Comp.  St.,  and 
In  the  cases  ci^ed,  supra,  it  does  not  seem 
reasonable  to  us  to  hold  that  where  the 
justice  certified  that  "Samuel  Ward  and 
Marcum  and  Lennon,"  the  same  parties 
named  in  the  mortgage  as  the  party  of 
the  first  part  and  the  parties  of  thesecond 
part,  "l)elng  duly  sworn,  each  for  himself, 
says, "  should  be  construed  to  mean  that 
onl3'  one  o!  the  latter  parties  appeared  to 
take  the  o<ith,  or  that  only  one  appeared, 
and  he  undertook  to  swear  lor  the  two, 
or  that  only  one  appeared,  and  he  under- 
took to  swear  for  a  copartnership  firm, 
which  Is  not  mentioned  either  In  the  affi- 
davit or  mortgage.  Such  a  construction 
we  lielieve  would  be  contrary  to  the  rea- 
sonable Import  of  the  language  used  by 
the  magistrate  in  certifying  the  affidavit. 
We  therefore  hold  that  the  affidavit  Is 
sufficient.  The  construction  placed  upon 
the  affidavit  In  the  case  at  bar  is  sniv 
ported  by  the  case  of  Randall  v.  Baker, 
20  N.  H.  335.  The  facts  Involved  In  that 
case  as  well  as  the  law  requiring  the  affi- 
davit are  very  much  like  the  facts  in  the 
case  at  bar  and  the  statute,  governing. 
The  order  denying  plaintiffs'  motion  for 
new  trial  is  reversed,  and  judgment  in  fa- 
vor of  d?fendant8  is  hereby  set  aside,  and 
said  action  is  remanded  for  further  pro- 
ceedings In  conformity  to  the  stipulations 
of  parties,  and  the  views  herein  expressed. 

Bi.AEE,  C.  J.,  and  De  Witt,  J.,  concur. 


Helena  Ltjmbkr  Co.  v.  Montana  Cent. 
Ry.  Co. 

(Supreme  Court  of  Montana.  July  90,  1890.) 
Mechanics'  Liens— EsroKCEMBsr—PLKADixo. 
In  an  action  to  foreclose  a  mechanic's  lien 
for  materials  furnished  in  the  erection  of  depot 
buildings  for  a  railroad  company  the  complaint 
alleged  that  the  land  sought  to  be  sabjected  to 
the  Hen  was  "appurtenant  and  necessary  to  the 
convenient  and  ordinary  use  of  the  depot  build- 
ings and  appurtenances. "  Defendant  answered 
alleging  that  it  had  long  slnoe  had  its  road  in  op- 
eration ;  that  the  land  in  question  became  part  of 
its  property  long  before  tho  erection  of  the  depot 
buildings;  and  that  it  was  incident  to  its  fran- 
chise, and  indispensable  to  the  operation  of  its 
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road.  HiBK,  ttat  tlila  ftUentlon  wm  not  ad- 
mined  by  the  oofflpUint,  aad  that  it  waswrw  to 
■trUn  oat  *  repUcatiom  denying  it. 

Appeal  from  dlattlet  court,  Lewis  and 
Clarke  connty:  Wu^iaau  H.  Hont,  Judge. 

Tbe  action  !■  tor  the  foreclosure  of  a 
meebanie'a  lien.  The  complaint  alleges 
that  the  defendant  is  a  corporation  op- 
Kanlced  nnder  the  laws  of  the  state,  and 
doing  bnelnees  therein.  There  is  no  alle- 
gation that  it  owned  or  was  operating 
any  railroad :  that  the  co-defendants,  Mc- 
Kay and  others,  were  a  partBershlp,  nn- 
der the  Arm  name  of  McKay  &  Co.,  and 
the  contractors  uf  the  railway  company 
in  the  erection  of  a  depot  building.  Para> 
graph  4  of  the  complaint  Is  as  follows : 
"Tbat  at  all  the  times  hereinafter  men- 
tioned said  defendant,  the  Montana  Cen- 
tral Railway  Company,  was  and  now  is 
tbe  owner  of  that  certain  tract  of  land 
situate,  lying,  and  being  in  Ottawa  gnlcb, 
[describing  It,]  in  Lewis  and  Clarke  coun- 
xy,  Montana  territory,  which  is  occupied 
by,  and  appnrtenant  and  necessary  to,  the 
conTenient  and  ordinary  nse  of  tbe  depot 
bnildings  and  appurtenances  of  the  Mon- 
tana Centi-al  Railway  Company  at  tbe 
town  of  MarysYille,  together  with  the 
said  depot  building  and  appurtenances 
erected  thereon. "  The  complaint  then  al- 
leges the  erection  by  said  contractors  of  a 
certain  depot  building  on  the  real  estate 
above  described  for  tbe  exclusive  use  and 
beneflt  of  the  railway  company;  that 
plaintiff  sold  and  delivered  to  said  McKay 
&  Co.  material  of  the  value  of  $376.74,  for 
the  depot  building,  which  was  used  In  and 
Incorporated  into  the  building.  Then  fol- 
low allegations  of  the  filing  of  a  lien 
against  tbe  land  and  building.  Plaintiff 
demands  a  money  ]adgment  against  both 
the  contractors  and  the  railway  company, 
and  prays  a  decree  of  foreclosure  of  the  lien 
against  said  premises.  The  answer  of  tbe 
Montana  Central  Railway  Company, 
which  is  the  only  defendant  which  seems 
to  have  appeared,  contains  some  denials 
which  are  not  material  to  this  inquiiy, 
and  then  sets  up  a  separate  defense  in  par- 
agraph 6,  which  Is  In  full  as  follows: 
'And  for  a  separate  defense  defendant  al- 
leges that  its  railway  extends,  and  did 
prior  to  October  1, 1888,  extend,  and  was  in 
operation,  through  thecounties  of  Cascade, 
Lewis  and  Clarke,  and  Sliver  Bow,  in  said 
state,  and  that  the  same  was  completed 
and  in  operation  long  prior  to  the  time 
the  depot  building  mentioned  in  plaintiffs' 
complaint  therein  Is  alleged  to  have  been 
constructed,  and  that  the  ground  covered 
by  said  depot,  and  appurtenant  thereto, 
and  necessary  for  its  use  and  enjoyment, 
bad  been  acquired  by  said  company,  and 
that  the  same  had  become  a  part  of  its  en- 
tire property  long  prior  to  the  construc- 
tion of  said  depot  building,  to-wit,  since 
tbe  lOth  day  of  October,  1888,  and  that  the 
same  is  incident  to  its  franchise,  and  use- 
ful and  indispensable  and  necessary,  and 
facilitates  the  successful  operation  ol  said 
railroad."  To  this  matter  set  up  in 
paragraph  6  tbe  plaintiff  demurred  on  the 
ground  that  it  did  not  set  forth  tacts  suffi- 
cient to  constitute  a  defense  to  the  action. 
The  demnrrer  was  overruled,  and  tbe 
plaintin  filed    tbe  following  replication: 


"Plaintltf  In  replication  denies  tbat  defend* 
ant'a  railway  was  completed  or  In  opera* 
tion  long  prior,  or  at  any  time  prior,  to 
tbe  said  time  said  depot  building  was 
eonstmeted,  and  denies  that  the  same 
was  completed  or  In  operation  at  any 
time  prior  to  several  days  after  the  last 
item  of  material  was  furnished  for  said 
depot  bnlldlng,  as  set  forth  In  tbe  com- 
plaint herein.  Plalntilf  farther  denies  tbat 
the  ground  upon  which  said  depot  build- 
ing stands,  and  the  ground  appnrtenant 
and  necessary  for  its  nse  and  enjoyment. 
Is  Incident  to  the  franchise  of  said  defend- 
ant, and  denies  that  the  same  is  fndlsi>en- 
sable  or  necessary  in  the  successful  opersp 
tion  of  said  road."  The  defendant  moved 
to  strike  out  the  replication  for  the  rea- 
son that  the  facts  alleged  in  tbe  replica- 
tion were  admitted  and  alleged  In  the 
complaint.  Tbls  motion  was  sustained. 
Tbe  replication  being  stricken  out,  defend- 
ant moved  tor  Judgment  on  tbe  pleading^. 
This  motion  was  granted,  and  Judgment 
accordingly  entered  for  the  defendant. 
The  plalntlB  appeals  (1)  from  the  order 
overruling  the  demurrer  to  paragraph  Sot 
tbe  answer ;  ( 2)  from  the  order  striking  out 
the  replication ;  (8)  from  the  Judgment. 

LeslJe  &  Crarea.iov  appellant.  MeCutcb- 
eoD  &  Mclnttn,  for  respondent. 

Db  Witt,  J.,  (after  atntlng  tbe  facta  aa 
above.)  The  first  point  on  tbe  appeal  we 
will  not  consider.  The  plaintiff  pleaded 
by  replication  after  tbe  demurrer  to  the 
answer  was  overruled.  If  the  striking 
out  of  tbe  replication  were  correct.  Judg- 
ment on  the  pleadings  properly  followed. 
If  the  replication  should  have  been  al- 
lowed to  stand,  the  Judgment  must  be  le- 
versed.  To  that  Inquiry  we  will  address 
ourselves.  It  is  not  very  clearly  alleged 
in  paragraph  5  of  tbe  answer  that  defend- 
ant had  any  railroad,  or  tbat  the  depot 
building  was  necessary  or  incident  to  any 
railroad  franchise.  But  the  overruling  ot 
the  demurrer  was  a  declaration  of  law  by 
the  court  tbat  the  allegation  tbat  the  land 
was  necessary  and  Incident  to  the  fran- 
chise constituted  a  defense,  il  true.  If  this 
were  a  defoise  by  way  of  new  matter,  the 
plaintiff  had  the  right  to  deny  it  in  a  rep- 
lication. He  did  so.  There  Is  no  reason 
why  tbls  replication  should  not  stand, 
and  the  issue  thus  framed  be  tried,  unless 
plaintiff  had  admitted  in  its  complaint 
what  it  denied  in  the  replication.  Para- 
graph 4  of  the  complaint,  cited  in  full  in 
the  foregoing  statement  ol  facts,  is  tbe 
portion  for  examination.  The  language 
is  grammatically  awkward,  but,  as  we  are 
enabled  to  construe  It,  it  alleges  tbat  the 
land  described  is  necessary  to  the  use  of 
the  depot  building,  not  that  tbe  land  or 
building  is  necessary  to  the  use  ot  the  rail- 
road franchise,  or  incident  thereto;  nor 
does  it  allege  that  defendant  bad  any 
railroad  or  railroad  franchise.  Therefore, 
when  defendant  in  its  answer  alleges  tbat 
the  land  against  which  the  lien  is  invoked 
is  "incident  to  its  franchise, and  useful  and 
indispensable  and  necessary,  and  taclU- 
tates  the  sncceestul  operation  ot  said  rail- 
road, "  and  the  court  holds,  in  overruling 
the  demurrer, -that  this  matter  Is  a  good 
defense,  tbe  plain titi  bas  admitted  nothing 
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in  its  complaint  which  preclndes  it  from 
denTlng  tbo  truth  of  this  material  matter 
in  the  answer.  We  are  ot  opinion  that  the 
replication  ehonld  hare  been  allowed  to 
stand.  The  Judgment  ia  therefore  re> 
▼ereed,  and  the  cose  remanded  to  the  dis- 
trict court  for  further  proceedings  in  ac- 
cordance with  these  ylews. 

Blakb.  C.  J.,  and  Habwood,  J.,  concur. 

(10  Uont  90)  ~~~~ 

NORTHKBN  PAC.  BT.  CO.  T.  PATTEBSOM, 

County  Treasurer. 
(Suprem*  Court  af  Montana.    Angr.  1, 1800.) 
Xasoasom  Tazatiox— IxmmcnoH— FtsADHia. 
A  bill  praying  aa  injunction  against  the 
■ale  of  land  for  taxes  on  the  ground  that  part  of  it 
la  exempt,  and  that  there  was  an  Irregular  assess- 
ment and  aa  overvaluation  of  the  rest,  is  bad  oa 
demurrer  where  It  fails  to  allege  that  complain- 
ant appeared  and  made  such  objections  as  required 
by  St.  Uont.  l£tb  Ex.  Bess.  p.  98,  t  S3,  before 
the  board  of  county  commissioners  sitting  as  a 
board  of  equalisation  as  therein  provided. 

Appeal  from  district  court,  Oallatln 
county ;  Frank  Hsnrt,  Judge. 

Cullen,  Bandera  A  Sbelton,  Armstrong  & 
B»rtwan,  and  F.  M.  Dudley,  tor  appel- 
lants. B.  J.  Haskell,  Atty.  Oen.,  and 
VMoD  «t  CoekrIII,  for  respondent. 

Blake,  C.  J.  This  action  was  com- 
menced by  the  appellant  to  obtain  an  in- 
junction to  restrain  the  county  treasurer 
ot  tbecounty  of  Gallatin,  in  this  state,  from 
selling  certain  lands,  blocks,  and  lots,  by 
reason  of  the  taxes  which  bad  been  levied 
thereon  in  the  year  1889,  or  collecting  the 
same,  and  also  a  decree  that  said  taxes 
sbonld  be  ad)udg(ed  yold.  The  complaint 
alleges  that  the  plaintiff  is  a  corporation 
under  the  act  ot  congress  entitled  "An  act 
granting  lands  to  aid  in  the  construction 
ot  a  railroad  and  telegraph  line  from  Lake 
Superior  to  Puget  sound,  on  the  Pacitic 
coast,  by  the  northern  route,"  and  ap- 
proved J  uly  2, 18Q4.  The  spcond  and  third 
sections  ot  this  act  are  set  forth,  and  de- 
scribe the  public  lands  which  are  granted 
to  the  railroad  by  the  United  States.  The 
particular  acts  of  the  plaintiff  are  then  al- 
leged, showing  that  all  the  conditions  of 
the  statute  have  been  performed  by  the 
corporation.  "The  lands  described  In  the 
schedule  marked 'Schedule  A'  •  •  •  are 
situated  on  and  within  the  distance  ot  forty 
miles  of  the  plaintiff's  said  line  of  railroad, 
as  the  6a  me  was  so  deflnltely  fixed  and  de- 
scribed in  the  plat  thereof,  duly  Hied  with 
thecommlssioner  of  the  general  land-offlce, 
as  aforesaid,  and  that  said  lands  are  in 
the  county  of  Gallatin,  Montana."  It  ia 
further  alleged  that  "  the  lands  so  granted 
to  said  plaintiff,  *  *  *  If  any  there  are, 
in  said  county,  have  never  been  segregated 
from  the  public  lands,  have  never  been 
identified,  and  that  the  boundaries  •  •  • 
have  never  been  ascertained  or  deter- 
mined. "  It  Is  also  alleged  that  the  officers 
otthe  United  States  have  "failed  and  re- 
fused to  certify  said  lands  •  •  •  to  the 
plaintiff,  or  to  certify  any  lands  in  the 
county  of  Gallatin  to  said  plaintiff, 
*  *  *  but  have  refDsed  and  failed  to  cer- 
tify or  patent  said  lands  solely  because 
said  lands  have  not  been  Identified   as 


lands  passing  to  said  plalatltl  ander  gald 
grant,  as  bereinbufore  alleged. "  It  Is  far* 
ther  alleged :  "  In  the  year  1888,  the  offleera 
of  tbo  sud  county  of  Gallatin  auttaoriaed 
by  the  laws  of  the  territory  of  Montana 
to  assess  property  therein  tor  the  purposes 
ot  taxation  and  to  levy  taxes  thereon  pre- 
tended to  assess  all  the  said  parcels  of 
land  described  In  the  Schedule  A  *  *  * 
to  the  said  plaintiff  for  the  purposes  ot 
taxation,  and  pretended  to  levy  certain 
taxes  thereon,  to-wit,  the  territorial, 
county,  town,  and  other  taxes  for  that 
year;  •  •  •  that  all  the  said  •  •  • 
taxes  were  and  are  illegal  and  void  tor  the 
reason  that  said  lands  so  taxed  were  ex- 
empt  from  taxation  and  assessment  by 
the  territory  ot  Montana."  The  second 
cause  of  action  describes  certain  lots  and 
blocks  in  the  town  ot  Moreland,  coimty 
aforesaid,  and  cimtaina  the  following  alle- 
gations :  "That  prior  to  the  first  Monday 
In  August,  A.  D.  1889,  said  plaintiff  fur- 
nished a  list  ot  said  lots  under  oath,  as  r^ 
qnired  by  law,  to  the  assessor  ot  said  Oal- 
latln county ;  that  said  assessor  did  not 
assess  said  lots  and  blocks  ot  land  as  re- 
quired by  law,  cmd  did  not  determine  and 
fix  the  true  value  ot  such  lots  and  blocks, 
and  enter  or  cause  to  be  entered  the  same 
opposite  such  lots  and  blocks,  as  required 
by  law,  but  assessed  and  valued  all  of  said 
lots  and  blocks  together  as  one  parcel  of 
lend;  that  said  assessor  did  not  assess 
said  lands  at  the  valuation  returned  by 
said  plaintiff,  but  increased  the  same,  and 
did  not  place  upon  said  assessment  roll 
the  valuation  of  said  lots  and  blocks  as 
returned  by  said  plaintiff;  but  said  as- 
sessor did  wrongfully  and  falsely  take  and 
subscribe  an  oath,  and  attach  the  same  to 
the  said  assessment  roll,  wherein  and 
whereby  said  assessor  did  swear  that  the 
value  at  said  property  was  returned  In 
said  assessment  roll  as  set  forth  in  said 
statement  made  and  returned  to  said  as- 
sessor by  said  plaintiff. "  The  third  cause 
of  action  relates  to  certain  lots  and  blocks 
ot  land  In  the  town  ot  Gallatin,  county 
aforesaid,  which  are  described  in  Schedule 
C.  The  other  allegations  are  similar  to 
those  which  have  been  recited  respecting 
the  second  cause  ot  action.  It  is  also  al- 
leged that  the  county  treasurer,  the  re- 
spondent, has  advertised  the  foregoing 
lands,  blocks,  and  lots  tor  sale,  through 
the  failure  ot  the  appellant  to  pay  said 
taxes.  A  demurrer  to  each  cause  ot  ac- 
tion was  sustained  by  the  court  below, 
and  Judgment  was  afterwards  entered 
against  the  plaintiff. 

The  statute  which  was  in  force  when  the 
assessments  that  are  complained  of  were 
made  provides  as  follows :  "  Sec.  22.  The 
board  of  county  commissioners  of  each 
county  shall  constitute  a  board  for  the 
correction  of  the  assessment  roll  and  the 
equalisation  of  the  assessed  value  of  prop- 
erty, and  on  the  third  Monday  in  the 
month  ot  September  ot  each  year  said 
board  shall  meet  at  the  office  ot  the  coun- 
ty clerk  at  the  county-seat,  and  may  ad- 
journ from  time  to  time  as  deemed  neces- 
sary. Public  notice  ot  the  time  and  place 
ot  the  meeting  of  said  board  shall  be  given 
by  the  county  clerk  by  publication  for  at 
least  two  successive  weeks  in  a  newspapsr 
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publlfibed  in  said  county.  If  there  be  one; 
otherwise,  by  notices  posted  in  five  public 
places  immediately  prior  to  the  meetlngr 
of  said  board  of  eunallEatlon;  but  no  no- 
tice of  an  adjourned  meeting  of  said  board 
shall  be  required.  Any  penson  feeling  aj?- 
grieved  by  any  valuation  or  amount  of 
property  listed,  or  by  any  other  fact  ap- 
pearing on  such  asseBament.uiay  apply  to 
anch  board  for  the  correction  thereof;  and 
if,  in  the  opinion  of  said  board,  any  valua- 
tion is  too  high  or  too  low,  as  compared 
with  other  valuations  by  the  assessor  of 
similar  clasHes  of  property, it  may  equalize 
the  same;  but  if  such  valuation  reHults  in 
any  increase,  the  party  affected  thereby 
shall  be  given  reasonable  notice  of  the  in- 
tention to  increase  such  valuation,  with 
opportunity  to  appear,  which  notice  may 
be  sent  by  mail,  with  postage  thereon 
prepaid."  St.  15tn  Ex.  Sees.  p.  92.  It  ap- 
pears from  the  transcript  that  the  plain- 
tifl  elected  to  stand  upon  Its  complaint, 
and  declined  to  amend  the  same,  when  the 
demurrers  were  sustained.  We  must  as- 
sume that  every  fact  which  is  material  to 
its  demand  for  equitable  relief  has  been 
pleaded.  It  is  clearly  shown  that  the  ap- 
pellant never  applied  to  the  board  of 
equalisation  craated  by  thestatntefor  any 
redress,  or  sought  any  remedy,  nntil  this 
action  was  commenced,  February  17, 1S90. 
The  brief  of  the  appellant  considers  the 
propositions  relating  to  the  lots  and 
blocks  in  the  towns  of  Morelaud  and  Gal- 
latin, and  says:  "It  is  conceded  by  the 
company  that  these  lands  are  not  exempt 
from  taxation,  and  the  sole  question  aris- 
ing with  reference  to  each  is  whether  the 
defects  in  the  levy  of  the  taxes  are  such  as 
to  render  the  taxes  void,  and  entitle  the 
plaintiff  to  the  relief  prayed  for."  The 
complaint  does  not  allege  that  the  appel- 
lant has  paid  or  tendered  any  sum  of 
money  to  meet  its  liability  to  taxation 
upon  the  property  to  wbiith  the  title  Is  ad- 
mitted. The  discussion  has  embraced 
matters  of  national  as  well  as  local  im- 
portance concerning  the  effect  of  the  act 
of  congress  incorporating  the  appellant, 
and  the  ownership  of  the  lands  mentioned 
in  Schedule  A,  but  we  do  not  express  an 
opinion  thereon.  The  determination  of 
one  inquiry  regarding  the  sufficiency  of  the 
complaint  restricts  this  investigation.  In 
Bank  v.  Ktmball,  lOS  U.  S.  782,  Mr.  Justice 
Miller  says:  "  We  have  announced  more 
than  once  that  it  is  the  established  rule  of 
this  conrt  that  no  one  can  be  permitted  to 
go  into  a  court  of  equity  to  enjoin  the  col- 
lection of  a  tax  nntil  he  has  shown  himself 
entitled  to  the  aid  of  the  court  by  paying 
so  much  of  the  tax  aRsesRcd  against  him 
as  it  can  be  plainly  seen  he  ought  to  pay ; 
that  he  shall  not  be  permitted  because  his 
tax  is  <n  excess  of  what  Is  just  and  lawful 
to  screen  himself  from  paying  any  tax  at 
all  until  the  precise  amount  which  he 
ought  to  pay  is  ascertained  by  a  court  of 
equity;  and  that  the  owner  of  property 
liable  to  taxation  1b  bound  to  contribute 
his  lawful  share  to  the  current  expenses  of 
the  government,  and  cannot  throw  that 
share  on  others  while  he  engages  in  an  ex- 
pensive and  protracted  litigation  to  ascer- 
tain that  the  amount  which  he  is  araessed 
Is  or  is  not  a  few  dollars  more  than  it 
v.24p.no.l2— 45 


ought  to  be;  bat  that  bdore  be  asks  this 
exact  and  scrupulous  justice  be  must  first 
do  equity  by  paying  so  much  as  it  is  clear 
he  ought  to  pay,  and  contest  and  delay 
only  The  remainder.  State  Railroad  Tax 
Cases,  92  U.  S.  675.  This  bill  attempts  to 
evade  this  rule  by  alleging  that  the  tax  is 
wholly  cold,  and  therefore  none  of  It 
ought  to  be  paid. "  The  case  of  Railroad 
Co.  V.  Carland,  &  Mont.  146,  S  Pac.  Kep. 
184,  was  brought  by  the  plaintiff  in  this 
action  to  restrain  the  county  treasurer  of 
Custer  county  from  collecting  a  tax  which 
had  been  assessed  upon  "twenty  miles  of 
railroad  and  rolling  stock."  The  com- 
plaint conformed  to  the  doctrine  of  Bank 
V.  Kimball,  supra,  and  alleged  that  the 
tax  upon  the  personal  property  of  the  cor- 
poration had  been  paid,  and  "that  the 
plaintiff,  l)efore  the  commencement  of  this 
action,  appraised  at  its  true  value  the  roll- 
ing stock  on  said  twenty  miles  of  road, 
and  has  tendered  to  the  defendant  the 
taxes  thereon,  amounting  to  the  sum  of 
$440,  and  brings  the  money  into  court. " 
Page  ins.  Upon  this  ground  alone  we  can 
sustain  the  ruling  of  the  court  below  upon 
the  demurrer  to  the  second  and  third 
causes  of  action.  If  we  concede  the  posi- 
tion of  the  appellant  that  the  lands  which 
are  described  in  the  Schedule  A  are  not 
subject  to  taxation,  and  that  it  cannot  be 
required  to  pay  or  tender  any  sum  of 
money  in  payment  of  any  tax  thereon,  we 
assert  that  the  statute,  supra,  has  pre- 
scribed an  ample  legal  remedy,  which  must 
be  exhausted  before  the  equitable  powers 
of  the  r'.ourt  are  resorted  to.  We  hareseen 
that  no  action  of  this  nature  has  been  liad 
before  the  board  of  equalisation  of  the 
county  of  Gallatin,  and  this  statutory 
proceeding  has  been  ignored. 

A  reference  to  the  authorities  leads  to 
the  conclusion  that  this  conduct  of  the  ap- 
T)eUant  compels  us  to  decide  adversely  to 
<ts  appeal.  In  InvestmentCo.  v.  Charlton. 
13  Sawy.  25,  32  Fed.  Rep.  192,  Mr.  Justice 
Deady  said:  "But  on  the  hearing  the  de- 
fendant made  the  objection  that  conceding 
the  error  an  Injustice  of  the  assessor,  the 
remedy  of  the  plaintiff  in  the  first  instance 
was  an  appeal  to  the  county  board  of 
equalization  to  correct  the  same,  and 
that,  unless  it  appears  that  it  has  resort- 
ed to  this  means  of  redress  without  avail, 
it  cannot  have  relief  in  a  court  of  equity. 
*  *  *  But  tlie  plaintiff  having  neglected 
to  avail  itself  of  this  means  of  redress  can- 
not maintain  a  suit  for  relief  iu  this  court. 
It  is  no  excuse  for  this  neglect  that  the 
board  of  equalization  as  well  as  the  as- 
sessor were  coinmitted  to  the  rule  of  tax- 
ing mortgages,  which  were  generally 
owned  by  non-residents,  at  their  face  or 
casli  value,  and  the  property  in  lands, 
which  generally  belonged  to  residents  ol 
the  county,  at  much  less  than  such  value. 
Notwithstanding  this,  it  was  the  dutj'  ol 
the  plaintiff,  if  dissatlBfled  with  the  assess- 
ment, to  pursue  the  uiod«  prescrllied  by 
the  statute  relating  to  as8es»nientH  for  its 
correction,  when,  if  it  failed,  it  might 
have  taken  the  matter  before  the  circuit 
conrt  of  the  state  on  a  writ  of  review, 
(Rtaea  v.  Umatilla  Co.,  2  Or.  298.)  or 
brought  this  suit  to  restrain  the  county 
form  collecting  the  illegal  portion  of  the 
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tax."  In  Bourne  v.  Boston,  2  Gray,  494. 
Mr.  Justice  BiGEi.ow  saya:  "The  plaintiff 
was  not  legaily  taxable  for  the  property 
held  by  hira  as  trustee,  but  he  was  tax- 
able for  the  property  of  his  ward  in  the 
city  of  Boston,  and  therefore  a  portion  ol 
the  tax  which  in  this  action  he  seelcB  to 
recover  back  was  rightly  assessed  to  him. 
This  would  seem  to  bring  the  case  within 
the  principle,  now  well  settled  by  the  au- 
thorities, that  where  a  person  is  liable  to 
taxation  for  personal  and  real  estate  in  a 
town  or  city  his  sole  remedy  for  an  over- 
taxation caused  by  an  excessive  valua- 
tion of  his  property,  or  by  IncludinK  in  the 
assessment  property  of  which  be  is  not 
the  owner  or  for  which  he  is  not  liable  to 
taxation,  is  by  an  application  to  the  as- 
sessors for  an  abatement."  In  Railroad 
Co.  V.  Scanlan,  44  Tex.  649,  Mr.  Justice 
Moore  in  the  opinion  says :  "  But  if  the 
law  was  in  force,  and  appellant's  proper- 
ty was  beinj?  assessed  under  it,  from  the 
petition  it  does  not  appear  that  the  ap- 
pellant had  taken  the  proper  steps  to 
secure  a  correction  of  the  assessment  if  it 
was  erroneous  <jr  excessive,  or  had  placed 
itself  in  the  proper  attitude  to  ask  the  in- 
terposition of  a  court  of  equity  for  relief  if 
it  was  in  danger  of  suffering  injury  there- 
from. Although  the  tax  may  have  been  il- 
legally assessed,  and  the  action  of  the  sheriff 
in  collecting  it  unauthorized,  it  does  not 
follow  that  a  court  of  equity  will  in  all 
instances  interpose  to  stay  his  action.  A 
party  asking  for  this  extraordinary  relief 
must  have  used  all  proper  means  to  ob- 
viate the  necessity  of  appealing  to  the 
court,  and  must  not  himself  be  In  default. " 
In  O'Neal  v.  Bridge  Co.,  18  Md.  1,  the  court 
say:  "The  ground  of  the  equity  is  that 
the  property  is  not  taxable  at  all,  and 
that  the  assessment  had  not  been  made 
and  returned  according  to  law.  •  »  • 
The  answer  shows  that  they  had  knowl- 
edge of  the  assessment,  and  no  reason  is 
assigned  for  their  not  going  before  the 
commissioners  to  have  the  supposed  er- 
rors coiTected.  •  •  »  We  have  no 
power  to  make  the  correction  for  the  ben- 
efit of  the  public,  which  the  commissioners 
might  have  done,  and,  if  the  courts  of 
equity  were  to  Interfere  in  such  cases, 
parties  taxed,  instead  of  going  before  the 
proper  tribunal  to  have  errors  corrected, 
and  thereby,  while  protecting  themselves, 
secure  to  the  state  or  county  their  just 
demands  against  the  property,  would 
wait  until  the  time  had  elapsed,  and  then 
by  procee<ling  in  equity  escape  altogeth- 
er."  Mr.  High,  in  his  work  on  Injuntions, 
says:  "The  fundamental  principle  appli- 
cableto  such  cases  is  that  a  court  of  equity 
is  not  a  court  of  errors  to  review  the  acts 
of  public  ofiicers  in  the  assessment  and 
collection  of  taxes,  nor  will  it  revise  their 
decision  upon  matters  within  their  discre- 
tion, if  they  have  acted  honestly.  Where, 
therefore,  a  particular  manner  is  provid- 
e<l  by  law,  or  a  particular  tribunal  is 
designated  for  the  settlement  and  decision 
of  all  errors  or  Irregularities  on  behalf  of 
persons  dissatisfied  with  a  tax,  they  must 
avail  themselves  of  the  legal  remedies  thus 
prescribed,  and  will  not  be  allowed  to 
waive  such  relief  and  seek  in  equity  to  en- 
join the  collection  of  the  tax.    And  this 


upon  the  ground  that  where  one  has  a 
complete  and  ample  remedy  at  law,  and 
slumbers  upon  bis  rights,  he  is  estopped 
from  invoking  the  aid  of  equity."  Vol- 
ume 1,  (2d  Kd.)  §  493,  and  cases  cited. 
See,  also,  Stanley  v.  Supervisors,  121  U. 
S.  535,  7  Sup.  Ct.  Rep.  1234;  Palmer  v.  Mc- 
Mabon,  133  U.  S.  660, 10  Sup.  Ct.  Rep.  324; 
Merrill  v.  Oorham,  6  Cal.  41;  Bank  v. 
Jordan,  16  Or.  113, 17  Pac.  Rep.  621;  Stew- 
art V.  Maple,  70  Pa.  St.  221;  Brooks  v. 
Shelton,  47  Miss.  243;  Davis  v.  Macy, 
124  Mass.  193;  Preston  v.  Johnaon,  101 
111.  625;  Tripp  v.  Insurance  Co.,  12  R. 
I.  435;  Cooley,  Tax'n,  627-629;  2  Deety, 
Tax'n,  661-663.  In  Railroad  Co.  v.  Car- 
land,  supra,  it  is  stated  that  the  corpo- 
ration "  applied  to  the  board  of  county 
commissioners  of  said  county  at  their 
December  session,  1881,  to  remit  the  tax" 
complained  of,  "which  the  board  refused 
to  do."  It  is  apparent  that  the  com- 
plaint in  that  case  contained  the  allega- 
tions which  are  necessary  and  proper  ac- 
cording to  the  principles  laid  down  in  the 
authorities  supra,  and  therefore  this 
court  held  that  the  appellant  was  entitled 
to  the  equitable  remedy  which  was  prayed 
for.  And  it  is  equally  clear  that  the  case 
at  bar  does  not  fall  within  the  doctrine 
which  has  been  upheld,  and  that  the  com- 
plaint lacks  the  essential  averments 
which  require  courts  to  Interpose  the 
writ  of  injunction.  The  judgment  is 
therefore  affirmed,  with  costs. 

Haewood  and  De  Witt,  JJ.,  concur. 


People  v.  Hanson.    (No.  20,074.) 
(Supreme  Court  of  California.   Aug.  23, 1890.) 
BuROLAKT — Possession  op  Stolen  Propertt. 
On  an  indictment  for  bnr^Iary  it  is  not 
error  to  instruct  the  Jury  that,  while  the  posses- 
sion of  stolen  propety  alone  is  not  suiBcient  proof 
of  defendant's  guilt,  yet  it  Is  a  circumstaooe 
which,  if  unexplained,  tends  to  establish  it,  and 
whicli,  in  connection  with  other  evidence,  may 
bo  sufficient  to  satisfy  the  jury  that  defendant  is 
guilty. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco;  F.  W.  Van  Hevneoom, 
Judge. 

Viirso  &  Gibson,  for  appellant.  Greo.  A. 
Johnson,  Atty.  Gen.,  lor  respondent. 

FooTB,  C.  The  defendant  was  convicted 
of  burglary  in  the  first  degree.  From  the 
judgment  rendered  against  him,  and  an 
order  denying  a  new  trial,  he  appeals.  It 
is  urged  in  his  behalf  that  the  evidence  is 
insufficient  to  show  that  he  or  any  one 
else  broke  and  entered  the  premises  men- 
tioned in  the  information  at  the  time 
charged  with  the  intent  to  commit  grand 
or  petit  larceny,  or  any  felony,  or  that  he 
ever  entered  them  at  all.  We  think  tlie 
evidence,  taken  all  together,  direct  and 
circuniHtnntinl,  is  sufficient  to  justify  the 
verdict  of  thejury.  It  Is  alsoclaimed  that 
the  court  erroneously  instructed  the  jury 
that  "if  thejury  believe  certain  property 
to  have  been  stolen,  proof  of  its  posses- 
sion is  not  of  itself  alone  sufficient  to  jus- 
tify the  conviction  of  the  defendant,  but 
is  a  circumstance  which,  U  not  satlsfac- 
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torily  explahiefl, tends  to  establish  gtillt ; 
and  when  taken  In  connection  with  other 
evidence,  may  be  snfflcient  to  satisfy  the 
tulnds  of  the  Jurors  of  the  gnilt  of  the  ac- 
cused. But  you  cannot  find  a  person 
guilty  upon  proof  of  possession  of  stolen 
property  alone,  without  any  other  evi- 
dence to  explain  its  possession."  A  sim- 
ilar charge  was  offered  In  People  ▼.  Fagan, 
60  Cal.  5»4,  6  Pac.  Kep.  394,  where  it  Is 
said :  "  We  think  the  Jury  must  have  un- 
derstood the  court  to  mean  that  if  the  de- 
fendants were  found  in  possession  of  any 
part  of  the  property  described  in  the  in- 
dictment soon  after  such  property  was 
stolen,  such  possession,  unless  satisfactori- 
ly explained,  was  a  circumstance  to  be 
considered  in  connection  with  other  sns- 
plcious  facts  in  determining  their  guilt  or 
innocence.  The  charge,  taken  as  a  whole, 
would  not,  we  think,  carry  to  the  Jury 
the  idea  that  the  possession  of  the  stolen 
froods,  unexplained,  would  of  Itself  be  suf- 
ficient to  justify  a  conviction."  Perceiv- 
ing no  prejudicial  error  in  the  record,  we 
advise  that  the  judgment  and  order  be  af- 
firmed. 

We  concur:    Belcher,  C.  C;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
tbe  foregoing  ux>lnion,  the  judgment  and 
order  are  afhruied. 

85  Cal.  11  

LoAizA  T.  Levy,  Judge.    (No.  18,768.) 
(Supreme  Court  of  Calif omia.    July  U,  1890.) 

EgUITT— JCRISDICTIOX— NoN-BBSIDXSTS  —  RB80I8- 
SION— Kbcbivebs. 

1.  Tbe  courts  of  this  state  have  lurisdiction 
over  an  action  between  non-residents  to  rescind, 
on  the  ground  of  the  vendor's  fraud,  a  sale  of 
mining  property  situated  in  a  foreign  country, 
where  the  contract  of  sale  was  entered  Into  in 
this  state,  and  where  the  consideration,  consisting 
partly  of  money,  and  partly  of  notes  executed  by 
a  citizen  of  this  state  secured  by  mortgages  on 
land  within  the  state,  is  in  the  hands  of  the  ven- 
dor's agent,  a  resident  of  this  state. 

2.  Tbe  real  object  of  the  action  being  to 
compel  the  restoration  to  the  vendees  of  the 
money  which  they  were  fraudulently  induced  to 
give  for  the  mining  property,  and  the  cancellation 
of  the  securities  likewise  procured  by  fraud,  all 
of  which  are  mithin  the  court's  Jurisdiction,  the 
fact  that  they  have  ofiored,  as  they  were  equita- 
bly bound  to  do,  to  restore  to  the  vendors  the  ti- 
tle to  the  mining  property,  will  not  deprive  the 
court  of  lurisdiction  on  the  ground  that  the  ac- 
tion involves  the  title  to  land  in  a  foreign  coun- 
try. 

8.  As  the  action  is  virtually  in  rem  to  compel 
the  restoration  of  the  consideration  fraudulently 
obtained  from  the  vendees,  which  is  still  within 
the  state,  the  superior  court  has  jurisdiction  of 
the  action,  though  the  vendors  were  never  per- 
sonally served  with  process,  and  have  not  sub- 
mitted themselves  to  the  court's  Jurisdiction. 

4.  Under  Code  Civil  Proc.  Cal.  g  564,  subd. 
1,  which  provides  for  the  appointment  of  a  re- 
ceiver of  a  fund  on  the  application  of  any  party 
interested  therein,  where  it  is  shown  that  the 
fund  is  in  danger  of  being  moved  or  lost,  and  un- 
der subdivision  6,  which  authorizes  the  appoint- 
ment of  receivers  according  to  the  usages  of  courts 
of  e<^uity,  tbe  superior  court  properly  appointed  a 
receiver  of  the  moneys  and  securities  to  prevent 
their  removal  l>eyond  its  jurisdiction  pending  the 
proceedings  to  determine  the  rights  of  the  par- 
ties. 

In  bank.  Applications  for  writ  of  review 
by  Wenceslao  Loaiza  to  set  aside  a  pro- 


ceeding In  the  superior  court,  city  and 
county  of  San  Francisco;  Levy,  Judge. 

Code  Civil  Proc.  Cal.  §  564,  provides:  "A 
receiver  may  be  appointed  by  tho  court  in 
which  an  action  is  pending,  or  by  the 
judge  thereof,  (1)  in  an  action  bya  vendor 
to  vacate  a  fraudulent  purchase  of  proper- 
ty, or  by  a  creditor  to  subject  any  proper- 
ty or  fund  to  his  claim,  •  •  •  on  the 
ai)plication  of  the  plaintiff,  or  of  any 
party  whose  right  to  or  Interest  in  the 
property  or  fund,  or  the  proceeds  thereof, 
is  probable,  and  where  it  is  shown  that 
the  property  or  fund  is  in  danger  of  being 
lost,  removed,  or  materially  injured; 
•  •  •  (6)  in  all  other  cases  where  receiv- 
ers have  heretofore  been  appointed  by  the 
usages  of  conrts  of  equity. " 

I'n/fe  &  Eells,  and  P.  G.  Galpin,  ( Wilson 
A  Wilson,  E.  W.  AlcKlnstry,  and  Stanly, 
Stoney  &  Hayes,  of  counsel,)  for  petition- 
er. R.  S.  Mestek  and  Wm.  F.  Heirla,  for 
defendant. 

Fox,  J.  This  is  a  proceeding  for  a  writ 
of  review  to  set  asldeoertaln  proceedings  in 
the  superior  court  of  the  city  and  county 
of  San  Francisco,  Levy,  Judge,  in  an  ac- 
tion there  pending,  wherein  the  Ore 
Grande  Company,  Limited,  and  the  Globe 
Mining  Syndicate,  Limited,  are  plaintiffs, 
and  Manuel  Aguayo,  Leocadlo  Agnayo, 
and  W.  Loaiza  are  defendants,  and  in 
which  action  such  proceedings  have  been 
had  asthat  orders  for  injunction  pendente 
lite,  and  appointing  a  receiver,  have  lieen 
made;  the  plaintiff  here  claiming  that  in 
that  case  the  court  ]iad  no  Jurisdiction  for 
Buch  proceeding,  and  praying  that  the  or- 
ders aforesaid  be  vacated  and  set  aside. 

In  the  action  whereof  tbe  proceedings 
are  soujrht  here  to  be  reviewed  both  the 
plaintiffs  are  foreign  corporations  organ- 
ized underthe  laws  of  and  resident  in  Eng- 
land, and  the  defendants  Manuel  and 
Leocadlo  Aguayo  are  both  citizens  and 
residents  of  the  republic  of  Mexico,  absent 
from  this  state,  the  defendant  Loaiza 
(plaintiff  herein)  being  the  only  one  of  all 
the  parties  residing  In  this  state,  and  the 
complaint  showing  upon  its  face  that  he 
is  a  simple  stakeholder  in  the  premises. 
The  relief  sought  is  in  favor  of  artltlclal 
persons  resident  in  England,  and  against 
natural  persons,  citizens  of  and  resident  in 
Mexico.  As  between  such  parties,  (it  be- 
ing conceded  that  personal  service  of  pro- 
cess has  not  been  made  opon  any  of  the 
defendants  except  Loaiza,  and  that  he  is 
a  mere  stakeholder,)  it  is  claimed  that  the 
courts  of  this  state  have  not,  and  can 
have  no.  Jurisdiction.  And  the  whole 
question  to  be  resolved  In  this  proceeding 
is  that  one  of  jurisdiction.  If  the  court 
has  jurisdiction,  then  the  errors,  If  any, 
which  have  been  or  may  be  committed, 
are  reviewable  only  on  appeal.  I.iooklng 
into  the  record  which  has  been  sent  up  on 
return  to  the  writ  Issued  herein,  the  fol- 
lowing facts,  briefly  stated,  appear,  It  be- 
ing understood  that  no  answer  has  been 
made  to  the  complaint  filed  in  tbe  court 
below,  and  that  for  the  purposes  of  this 
proceeding  the  allegations  of  the  com- 
plaint, affidavits,  and  deposition  flled,  are 
necessarily  taken  as  true:  In  1887-1888,  the 
defendants  Manuel  and  Leocadlo  Aguayo, 
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brothers,  were  partners,  owners  and  In 
poBsesBlon  ot  certain  mining  properties, 
and  other  adjuncts  thereto,  sitaate  In  the 
state  of  Sonora,  In  Mexico,  and  bonded 
the  same  for  sale;  that  during  this  period 
ot  time,  and  with  a  view  to  effecting  sale 
thereof,  certain  mlnlns  experts  were  called 
upon  to  make,  and  did  make,  an  extensive 
and  critical  examination  of  the  mines  and 
mining  property,  as  a  basis  for  and  upon 
the  basis  ot  which  they  made  reports  as 
to  the  character  and  value  of  the  proper- 
ties; that  they  were  engaged  for  sei^eral 
weeks  In  taking  samples  of  earth,  rock, 
and  ores  from  the  mlaes,  and  making  as- 
says thereof;  tbatduring  all  the  time  they 
were  engaged  in  taking  such  samples  tlie 
Aguayos,for  the  purpose  of  Insariug  high- 
grade  returns  from  the  assays,  and  thus 
securing  a  sale  of  the  mines  at  a  price 
'.argely  in  excess  of  their  true  value,  per- 
sistently, willfully,  secretly,  and  fraudu- 
lently, and  without  the  knowledge  of  the 
experts,  tampered  with  the  sampleB  taken, 
and  mixed  with  them  larg^e  quantities  of 
fine  gold,  or,  in  the  language  of  the  min- 
ers, "salted  the  samples,"  or  caused  the 
same  to  be  done,  so  that  they  fraudulent- 
ly procured  grossly  exaggerated  reports 
to  be  made  as  to  the  character  and  value 
of  the  mines,  and  that  too  without  the 
knowledge  of  the  experts  who  conducted 
the  examinations  and  made  the  reports ; 
that  deceived  and  misled  by  the  false  and 
fraudulent  reports  so  fraudulently  pro- 
cured and  caused  to  be  made,  and  relying 
upon  the  truth  thereof,  the  plaintiffs  (the 
corporations  above  named)  in  September, 
1889,  were  induced  to  purchase,  and  did 
purchase,  said  mines  and  properties  from 
said  AguayoB  at  and  for  the  prico  ot 
$1,675,0U0,  depositing  therefor  in  escrow, 
in  San  Francisco,  9710,000  in  gold  coin, 
and  the  promissory  notes  of  Alvinza  Hay- 
ward,  a  citizen  of  California,  payable  at 
future  days,  with  interest  at  6  percent, 
per  annum,  and  secured  by  mortgage  up- 
on real  estate  situate  in  San  Francisco, 
to  the  amount  of  11865,000,  all  of  which  was 
subsequently  delivered  in  pursuance  ot 
the  conditions  of  the  deposit,  and  upon 
receipt  ot  information  that  possession  of 
the  mining  properties  had  been  delivered 
to  the  defendant  Loaiza,  who  received  the 
same  as  the  agent  and  representative  of 
the  defendants  Aguayos ;  that  these  notes 
and  mortgagee,  and  nearly  all  the  money, 
or  its  immediate  repi-esentatlve  in  securi- 
ties in  which  the  same  bad  been  invested 
by  LoalEa  for  account  of  the  Aguayos,  re- 
mained In  the  hands  of  said  Loaiza,  held 
for  the  benefit  and  account  ot  the  Aguayos, 
and  within  the  jurisdiction  of  the  courts 
of  California,  until  the  cummenceiuent  of 
this  suit  in  the  superior  court,  when  the 
transfer  thereof  pending  suit,  or  the  re- 
moval ot  the  same  beyond  the  jurisdiction 
of  the  court,  was  enjoined  by  order  of  the 
court,  and  a  receiver  was  appointed  to 
take  possession  thereof,  and  hold  the  same 
nntil  the  further  order  of  the  court.  The 
plaintiftsin  said  suit,  purchasers  of  the  min- 
ing properties,  did  not  discover  the  fraud 
which  had  been  perpetratt'd  upon  them 
until  within  one  month  prior  to  the  bring- 
ing of  the  suit.  Promptly  upan  discover- 
ing these  frauds  they  notified  the  Aguayos 


In  writing  that  they  "did  rescind  said  pur- 
chase and  sale,"  and  demanded  uf  said 
Aguayos  "a  rescission  ot  the  said  purchase 
and  sale, "  and  then  offered  to  restore  to 
said  Aguayos  all  the  properties  which  bad 
been  conveyed  to  them,  and  everything  of 
value  which  they  had  received  from  them, 
and  to  surrender  the  possession  of  all  said 
properties,  and  to  do  and  perform  ail  acte 
and  things  which  might  be  necessary  or 
proper  in  order  to  fully  restore  to  said 
Aguayos  all  properties  and  things  of  value 
received  from  them,  as  fully  and  complete- 
ly as  if  said  purchase  and  sale  had  never 
been  made,  upon  condition  that  said 
Aguayos  should  restore  the  moneys  and 
things  of  value  received  as  the  considera- 
tion for  said  purchase  and  sale.  This  de- 
mand sjid  otter  being  rejected,  a  bill  in 
equity  was  promptly  filed  setting  out  the 
the  facts,  renewing  the  offer,  and  praying 
a  decree  ot  rescission  and  of  restoration  of 
the  moneys  and  things  of  value  received 
by  defendants  from  plaintiff  as  the  consid- 
eration tor  such  purchase  and  sale,  an  In- 
junction pending  theactlon  to  restrain  the 
transfer  of  said  moneys  and  securities,  or 
the  removal  thereof  beyond  the  jurisdic- 
tion nf  the  court,  and  the  appointment  ot 
a  receiver  pending  the  action  tu  take 
charge  of  and  bold  said  moneys  and  secu- 
rities. 

1.  It  is  claimed  in  argument  that  this 
contract  was  made  iu  Mexico,  and  can 
only  be  rescinded  in  and  according  to  the 
laws  of  Mexico,  and  that  no  court  has 
jurisdiction  to  adjudge  a  rescission  thereof 
except  the  courts  of  Mexico.  There  is  no 
more  in  the  record  to  indicate  that  this 
contract  was  made  In  Mexico  than  there 
Is  that  it  was  made  in  England,  except 
that  the  mere  act  of  delivering  possession 
of  the  property  sold  was  of  necessity 
done  in  Mexico.  The  internal  evidences 
furnished  by  the  record  all  tend  to  show 
that  the  entire  contract  nf  purchase  and 
sale  was  made  in  San  Francisco.  There 
the  deposit  In  escrow  was  made  of  every- 
thing that  was  to  be  given  in  consldera- 
ton  of  the  purchase  and  sale  pending  act- 
ual delivery  ot  possession.  There  the 
consideration  was  finally  delivered  to  and 
received  by  the  agent  ot  the  Agun.vos,  and 
there  the  consideration  remained  invested 
and  seeking  investment  until  impounded 
by  the  court  at  the  suit  ot  the  parties  de- 
frauded Into  its  delivery.  The  larger  part 
of  that  consideration  consisted  of  the  prom- 
issory notes  of  a  dtlcen  of  Calilornia, 
made  and  payable  in  California,  and  to  a 
resident  of  the  state,  (for  all  the  note»- 
were  payable  to  the  defendant  Loaiza,)  and 
secured  bv  mortgage  of  property  in  said 
state,  made  and  executed  by  the  maker  of 
the  notes,  and  recorded  in  said  state. 
Thfse  were  certainly  executory  contracts, 
and  it  the.v  could  be  rescinded  at  all  it 
could  be  done  in  and  according  to  the 
laws  of  the  state  where  made,  and  whera 
they  were  to  be  executed. 

2.  It  is  also  insisted  that  the  court  in 
which  said  proceeding  in  equity  was  insti- 
tuted has  no  jurisdiction,  because  the  aid 
of  the  courts  of  this  state  cannot  be  suc- 
cessfnlly  invoked  in  favor  ot  non-r<»ident 
foreign  corporations  against  non-i-esident 
foreigners  in  an  action  aHecting  In  any 


Digitized  by 


Google 


Cal,) 


LOAIZA  V.  LETT. 


709 


way  tlile  to  lands  In  a  to.-e!fi;n  state:  The 
unsonndness  o<  tbis  position  grows  out  of 
the  assumption  that  the  object  of  the  ac- 
tion is  to  compel  the  Af^uay os  to  accept 
reconveyance  and  restoration  of  the  prop- 
erties in  Mexico.  Such  is  not  the  fact. 
The  real  object  of  the  action  is  to  compel 
the  restoration  to  plaintiffs  of  so  much 
of  the  consideration  which  they  were 
fraudulently  induced  to  give  for  these 
properties  an  may  be  within  the  reach  of 
the  compulsory  power  of  the  court,  and 
for  the  rescission  and  cancellation  of  the 
executory  contracts  (the  notes  and  mort- 
gages) procured  by  the  frauds  aforesaid, 
they  being  confessedly  within  the  jurisdic- 
tion of  the  court.  This  relief  can  only  be 
given  in  equity,  and  will  be  given  only 
npon  the  condition  prescribed  by  the  stat- 
nte  and  offered  by  the  plaintiffs,— that  of 
restoration  by  the  plaintiffs  of  the  proper- 
ty for  which  the  consideration  was  given. 
As  to  the  lands  the  plaintiffs  are  to  be  the 
actors ;  thn  defendants  are  to  be  given  the 
opportunity  to  i-ecelre.  The  plaintiffs 
have  voluntarily  submitted  themselves  to 
the  court,  offering  to  do  equity,  entitled 
to  relief  only  as  they  do  equity,  aod 
hound  to  obey  the  mandate  of  the  court 
as  a  condition  of  receiving  the  relief  which 
they  seek.  The  non-residence  of  plaintiffs 
is  not  material  to  the  maintenance  of  the 
action.  They  have  submitted  themselves 
to  the  jurisdiction  of  the  court  by  becom- 
ing suitors  before  it.  They  are  amenable 
to  its  process,  and  must  obey  its  com- 
mands before  they  can  obtain  relief.  If 
conditions  are  attached  to  the  relief 
awarded  them,  then  performance  by  them 
can  be  compelled.  Cleveland  r.  Burrlll,  25 
Barb.  532.  Such  voluntary  appearance 
and  snbmission  made  through  the  officers 
of  the  court — the  attorneys atlaw— would 
be  sufficient  to  enable  the  court  to  enforee 
the  performance  of  an  act  imposed  as  a 
condition  of  relief;  but  in  this  case  the 
plaintiffs  are  not  here  by  simple  represen- 
tation by  counsel.  The  record  shows  that 
they  seek  the  equitable  interposition  of  the 
court,  and  in  court  make  the  offer  of 
restoration  on  their  part  required  by  our 
statute^  in  person,  thrf>ugh  the  person  of 
one  of  their  own  directors,  resident  within 
the  jurisdiction  and  by  them  made  man- 
aging director,  and  their  attorney  in  fact. 
Through  him  they  not  only  make  the  of- 
er,  but  through  him  they  give  all  the  se- 
curities that  the  court  requires— and  they 
ar»  proportionate  to  the  Interests  In- 
volved—for the  protection  of  the  defend* 
ants.  This  point,  like  the  next  one  which 
will  be  noticed,  is  argued  as  if  the  object  of 
the  action  was  to  compel  a  reconveyance 
of  the  lands  in  Mexico,  and  it  is  only  by 
auppoatng  that  such  is  the  object  of  the 
aetion  that  the  cases  cited  In  support  of 
the  argument  can  be  held  to  be  in  point. 
But  such  is  not  the  object  uf  the  action. 
If  the  parties  were  reversed,  and  the 
Agua.yos  were  suing  the  English  compa- 
Bies  for  reconveyance  and  retlellvery  of 
pofnesiilon,  on  the  ground  of  frauds  com- 
mitted by  the  English  companies,  result- 
tog  In  a  failure  of  consideration,  then 
some  of  the  authorities  cited  would  sup- 
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port  the  proposition  that  the  court  here 
would  have  no  jurisdlctioo  to  enforce  its 
decree  for  a  reconveyance  and  pedeHvery 
of  property  in  Mexico,  unless  it  first  got 
Jurisdiction  over  the  persons  of  the  de- 
fendants. The  object  of  this  action  Is  to 
have  the  court  use  Its  compulsory  process 
only  to  affect  property  within  its  juris- 
diotion,  and  then  only  upon  the  party 
seeking  the  aid  of  this  process  volunta- 
rily, or  In  compliance  with  conditions 
which  the  court  may  Impose  pereonally, 
and  in  accordance  with  the  laws  of  Mexi- 
co, doing  v?hatever  may  be  necessary  to 
restore  title  and  possession  of  the  proper- 
ty there  situate. 

Counsel  have  cited  numerous  authori- 
ties in  support  of  their  at^ument  in 
this  behalf.  We  rrfer  to  a  few  of  those 
upon  which  moHt  reliance  seems  to  be 
placed,  by  way  of  showing  the  distinction 
between  the  cases  cited  and  the  one  here 
under  consideration,  and  the  reason  why 
the  rule  there  estiibllBhed  does  not  apply 
to  the  present  case.  Smith  v.  Insurance 
Co.,  14  Allen, 3.%,  was  an-action brought  in 
Massacbuse'.ts  by  a  citizen  and  resident  of 
Alabama  againt  a  life  insurance  company 
of  New  York  to  com  pel  the  latterto  restore 
to  him  certain  rights  under  a  policy  of  In- 
surance upon  his  life,  which  the  company 
claimed  had  been  forfeited.  This  was  an 
action  in  peraonaia,  pure  and  simple. 
There  was  neither  person  nor  property  in 
Massachusetts  to  be  affected  by  the  judg- 
ment. All  the  belief  sought  was  to  compel 
action  of  a  certain  kind  on  the  part  of  a 
non-resident  foreigner,  and  in  a  foreign 
country.  The  court  properly  held  that  It 
had  no  power  to  enforce  such  a  judgment 
and  consequently  no  jurisdiction  to  Fender 
one.  The  case  bears  no  relation  to  the 
one  here  under  consideration.  Great 
stress  is  laid  npon  Matthaei  v.  Galltzin, 
L.  R.  18  Eq.  840,  in  this  connection.  That 
case  was  brought  by  the  plaintiff,  a  for- 
eigner, against  the  Princess  Galitein,  also 
a  foreigner,  tor  an  accounting  of  profits 
made  in  the  working  of  a  mine  in  Russia, 
the  mine  being  operated  by  an  English 
company  which  was  a  mere  stakeholder 
in  the  premises,  and  made  a  defendant 
solely  for  the  purpose  of  preventing  the 
payment  of  the  profits  over  to  the  prin- 
cess until  the  accounting  was  had,  the 
plaintiff  claiming  that  he  was  entitled  to 
share  In  the  profits  by  way  of  commission. 
The  action  was  purely  to  pemoaam, 
whether  it  Involved  the  matter  of  account- 
ing between  plaintiff  and  the  princese,  or 
included  the  settlement  aa  prelimluary 
thereto  of  the  question  of  whether  or  not 
the  plaintiff  was  entitled  to  a  commission 
as  claimed.  The  contract  relied  upon  waa 
confessedly  made  in  a  foreign  country,  in 
relation  to  foreign  property,  between  par- 
ties both  of  whom  were  foreigners,  and 
all  rightfl  and  liabilities  under  it  were  per. 
sonal.  We  fail  to  perceive  how  the  case 
has  any  bearing  upon  the  questions  in- 
volved in  this  case.  The  conclusion  of  the 
court  was  that  "a  foreign  resident  abroad 
cannot  bring  another  foreigner  into  this 
court  respecting  property  with  which  this 
court  has  nothing  to  do."  That  ia  not 
this  case.  Here  the  parties  are  brought 
Into  court  to  cancel  a  contract  made  and 
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to  be  executed  In  this  Jurisdiction,— the 
notes  and  uaurtgage,— and  In  relation  to 
property  -which  Is  subject  to  the  jurisdlc- 
tloB  of  the  court.  It  is  not  proposed  that 
the  judgment  of  the  court  shall  make  the 
defendants  actors  In  the  disposition  of 
property  beyond  Its  jurisdiction,  or  ap- 
point anybody  to  act  for  them  In  the  dis- 
position of  such  property.  We  are  cited 
also  to  an  opinion  by  an  able  jurist,  Mr. 
Justice  Shahbwood,  in  Coleman's  Appeal, 
75  Pa.  St.  4i2.  We  have  carefully  exam- 
ined that  case,  and  as  we  read  it  only 
these  points  are  decided  having  any  bear- 
ing upon  the  questions  here  involved :  (1) 
That  what  is  called  a  "foreign  attach- 
ment" In  that  state  will  not  lie  for  a  de- 
mand fonnded  in  tort ;  that  was  a  matter 
purely  of  satutory  regulation,  as  it  is  here. 
(2)  That,  in  cases  where  attachment  will 
He  against  a  non-resident  foreign  delend- 
ant,  the  judameut  can  only  be  enforced 
against  the  property  of  defendant  found 
■within  the  jurisdiction,  unless  the  defend- 
ant has  been  personally  served  within  the 
jurisdiction,  or  has  voluntarily  a|>peared ; 
but  upon  such  service  or  appearance  the 
proceeding  against  him  may  end  In  a  judg- 
ment which  will  bind  him  pei-eonally,  and 
may  follow  and  be  enforced  against  him 
extraterritorlally.  (3)  "Where  the  claim 
of  plaintiff  is  for  goods  or  land  [within 
the  jurisdiction]  in  the  constructive  pos- 
session of  a  non-resident,  by  his  agents  or 
tenants,  he  has  his  remedy  by  writ  of 
ejectment  for  the  land,  or  by  writ  of  re- 
plevin for  the  goods  in  like  manner,  sum- 
moning the  person  in  possession  as  de- 
fendant." (4)  In  equity,  "in  cases  where 
persons  Interested  are  out  of  the  jurisdic- 
tion of  the  court,  it  is  sufficient  to  state 
the  fact  in  the  bill,  and  pray  that  process 
may  issue  on  their  return.  •  »  •  The 
power  of  the  court  to  proceed  to  a  decree 
in  their  absence  will  depend  on  the  nature 
of  their  interest,  and  the  mode  in  which  it 
will  be  affected  by  the  decree.  *  *  •  If 
they  are  to  be  active  In  performing  the 
decree,  or  if  tliey  have  rights  wholly  dis- 
tinct from  thosfl  of  the  other  parties,  the 
court,  in  their  absence,  cannot  proceed  to  a 
determination  against  them."  (5)  That 
"though  it  Is  an  undoubted  principle  that 
wherever  a  court  of  equity  has  jurisdic- 
tion it  will  go  on  to  make  a  complete  de- 
cree, BO  as  to  settle  the  entire  controversy 
V>etween  the  parties,  •  *  •  any  subject 
of  property  within  its  reach  will  [not] 
give  It  jurisdiction  of  the  person  of  a  non- 
resident defendant,  so  as  to  authorize 
•  •  •  a  personal  decree  against  him. 
if  he  does  not  appear,  for  the  payment  of 
money. "  And,  after  some  furtherconsider- 
ation,  It  concludes  that  branch  of  the  dis- 
cussion with  the  words :  "  We  are  of  opin- 
ion that  the  bill  must  be  confined,  at  least 
so  far  a»  the  interest  of  the  foreign  defend- 
ant is  concerned,  to  a  prayer  for  a  decree 
affecting  only  the  property  in  question." 
There  is  nothing  in  theseconclusions,  or  in 
the  reasoning  of  the  learned  justice  which 
leads  up  to  them,  tending  to  show  that 
the  court  whose  action  is  now  under 
consideration  has  not  jurisdiction  to  pro- 
ceed in  the  action  l)efore  it.  and  grant  the 
relief  prayed,  so  far  at  least  as  it  affects 
the  property  within  this  jurisdiction.    As 


to  that  property,  the  defendants  will  not 
be  called  upon  to  be  active  in  enforcing  or 
carrying  into  effect  the  judgment  of  the 
court.  It  may  be  that  no  personal  judg- 
ment can  be  entered  against  them  on  ac- 
count of  moneys  which  they  have  secured, 
which  could  be  enforeed  against  them  in 
the  country  of  their  residence;  but  It  can 
be  adjudged,  if  the  proofs  Bliall  warrant  it, 
that  the  consideration  paid  for  the  prop- 
erty in  Mexico  was  procured  to  be  paid  by 
fraud,  and  so  much  of  themoneyand  prop- 
erty as  remains  within  this  jurisdiction 
and  has  been  impounded  by  the  court  can 
be  delivered  up,  and  the  securities  and  ex- 
ecutory contracts  requiring  further  pay- 
ment to  be  made  be  canceled,  without  any 
conflict  witli  the  principles  laid  down  in 
the  case  cited.  We  are  also  cited  to  Nor- 
ris  V.  Chambres,  29  Beav.  246,  and  Cookney 
V.  Anderson,  \il  Beav.  452.  Neither  of 
these  cases  are  in  point.  In  the  former  the 
English  court  sustained  a  demurrer  on 
two  grounds:  (1)  That  there  was  no  priv- 
ity of  contract  between  the  paiiies  plain- 
tiff and  defendant;  (2)  that  thepurpuse  of 
the  bill  was  to  decree  a  lien  upon  real 
property  situate  in  Germany.  In  the 
other,  the  reason  for  holding  that  there 
was  no  jurisdiction  was  becanse  the  pur- 
pose of  the  action  was  to  administer  and 
wind  up  a  trust  create<l  under  a  contract 
made  in  a  foreign  country  by  foreigners, 
to  be  executed  wholly  in  that  country, 
and  in  relation  to  propert.v  there  situate. 
Neither  of  the  cases  are  at  all  parallel  to 
the  one  here  under  consideration.  Nor  is 
the  case  of  Moseby  v.  Burrow,  52  Tex.  396, 
in  point.  No  decree  is  sought  in  this  case 
compelling  the  defendants  to  make  con- 
veyance of  lands  In  Mexico.  If  any  con- 
veyance of  that  land  is  required  It  will  be 
required  of  plaintiffs,  who  hare  submitted 
themselves  to  the  jurisdiction  of  the  court, 
and  as  a  condition  of  granting  the  relief 
which  the.v  seek. 

3.  Dropping  theelement  of  non-residence 
of  plain  tiff.-),  the  petitioner  here  still  in- 
sists, and  the  argument,  even  under  other 
heads,  is  mainly  directed  to  this  proposi- 
tion, that  the  court  has  no  jurisdiction  by 
reason  of  the  non-residence  of  the  defend- 
ants  AguayoH,  and  of  the  fact  that  per- 
sonal service  has  not  been,  and  cannot  be, 
made  on  them  within  the  state.  The  cases 
already  considered  are  leading  ones  among 
those  urged  in  support  of  this  proposition. 
Added  to  them  are  many  others,  such  as 
Belcher  v.  Chambers,  53  Cal.  635;  Anderson 
V.  Ooff.  72  Cal.  73, 13  Pac.  Rep. 73 ;  Pennoyer 
v.  Neff,  95  U.  S.  714,  and  others  of  that 
class,  all  of  which  discuss  the  question  of 
the  power  of  the  court  to  render  judg- 
ment in  actions  purely  in  persootim,  with- 
out p<ji-8onal  service,  or  appearance  of  the 
defendant;  or  others, like  Hartv.Sansom, 
110  IJ.  S.  155,  8  Sup.  Ct.  Rep.  586,  where  the 
decree  was  to  operate  against  the  defend- 
ant propria  vigore  to  annul  a  deed  or  es- 
tablish a  title,  or  to  compel  the  d^endant 
personally  to  be  an  actor  in  the  perform- 
ance of  some  act  prescribed  by  the  decree, 
whether  he  desired  to  perform  it  or  not. 
It  is  conceded  that  the  court  would  have 
no  power  to  render  a  decree  in  such  cases, 
and  of  such  a  character,  in  the  absence  of 
the  defendant,  unless  there  had  been  per- 


Digitized  by 


Google 


Cal.) 


LOAIZA  9.  LEVY. 


711 


Bonal  service  of  pFOceas  >^ithin  the  Juris- 
diction to  which  the  court  cuald  Bend  Its 
process.  But  all  this  argument  Is  based 
upon  a  mlsapprehenBlon  o(  the  character 
and  object  of  the  action  hereunder  consid- 
eration, and  of  the  relation  of  the  parties 
to  each  other  at  the  time  of  the  commence- 
ment of  the  action.  To  a  correct  under- 
standing of  the  object  of  the  action,  and 
of  ttaequestion  of  the  light  to  maintain  it, 
•we  must  first  correctly  understand  the  re- 
lation of  the  parties  to  each  other.  The 
record  does  not  bear  out  the  proposition 
Insisted  upon  on  behalf  of  the  petitioners 
here,  that  they  are  simply  persons  who 
were  parties  to  an  executed  contract 
•which  was  made  and  executed  in  Mexico. 
The  preponderance  of  the  evidence  fur- 
nished by  the  record  Is  In  favor  of  the 
proposition  that  the  contract  of  purchase 
and  sale  •was  made  in  San  Francisco, 
within  the  jurisdiction  of  the  courts  of 
California.  One  act  in  its  i>erformance 
wasnecessarilyperformedin  Mexico,— that 
of  the  delivery  of  the  propert;y  sold.  But 
that  was  not  the  last  act  in  the  perform- 
ance of  that  contract.  The  entire  consid- 
eration of  the  sale  was  subsequently  de- 
livered, and  that  delivery  t6oli  place  la 
San  Francisco.  It  consisted  in  the  deliv- 
ery of  money  and  of  new  contracts,  exec- 
utory contracts  to  be  performed  in  the 
future,  which  have  notyet  been  performed, 
and  performance  of  which  Is  not  yet  due. 
These  have  always  been,  and  still  are, 
within  the  Jurisdiction  of  our  courts. 
These  moneys  and  executory  contracts 
were  delivered  In  consideration  of  •what 
is  claimed  to  have  been  a  contract  of  sale 
on  the  part  of  the  Aguayos,  now  fully  ex- 
ecuted. But  was  that  a  contract  at  all? 
In  this  state— and,  until  the  contrary  ap- 
pears, it  will  be  presumed  to  be  the  same 
in  Mexico — it  is  essential  to  the  validit.y 
of  a  contract  that  there  should  be — First, 
parties  capable  of  contracting;  second, 
consent ;  third,  a  la  wfnl  object ;  and,  ibnrtb, 
a  sufficient  cause  of  consideration.  Wvll 
Code,  S  1550.  To  be  consent  it  must  befree, 
mutual,  and  commnnicated  by  each  to  the 
other.  Id.  §  15G5.  It  is  not  free  when  ob- 
tained through  fraud,  undue  Influence,  or 
mistake.  Id.  §  1567.  If  not  free  it  may  be 
rescinded  by  the  parties  in  the  manner 
prescribed  by  the  chapter  on  rescission. 
Id.  §  156(1.  Consent  is  deemed  to  have  been 
obtained  by  fraud. undue  Influence,  or  mis- 
take, when  it  would  not  have  been  given 
had  such  cause  not  existed.  Id.  §  ISfiS. 
The  record  shows  that  the  consent  of  the 
purchasers  to  make  this  pui-chase,  and  de- 
liver these  moneys  and  securities  in  consid- 
eration thei-eof,  was  procured  by  fraud  on 
the  part  of  the  Aguayos,  and  mistake  on 
the  part  of  the  other  parties,  induced  by 
such  fraud,  and  that  it  would  not  have 
been  given  had  not  such  cause  existed.  It 
therefore  shows  that  tliere  was  no  valid 
and  binding  contract  between  the  parties, 
and  that  such  as  it  was  it  might  be  re- 
scinded by  the  parties.  The  acts  of  fraud 
are  set  out,  and  the.v  show  actual  fraud 
within  the  meaning  of  section  1571,  Civil 
Code.  It  was  a  misrepresentation  of  the 
value  of  property,  knowingly  made,  and 
entitled  the  purchaser  to  a  rescission. 
Cruess  v.  Fessler. 39  Cal. 336 ;  Bank  v.  Hiatt, 


68  Cal.  234.  Having  been  Indnced  to  enter 
Into  this  contract  by  fraud,  and  through 
mistake  induced  by  such  fraud,  the  parties 
could  either  ratify  the  same  and  sue  for 
damages,  or  rescind.  1  Whart. Cont.  §  2S2 ; 
2  Add.  Cont.  'laiS;  Alvarez  v.  Brannan, 
7  Cal.  503;  Pence  v.  Langdon,  99  U.  S.  578; 
Civil  Code,  §  1689;  Burkle  v.  Levy,  70  Cal. 
254,  11  Pac.  Rep.  643;  Fish  v.  Benson,  71 
Cal.  440,  12  Pac.  Rep.  454;  Colton  v.  Stan- 
ford, 82  Cal.  398, 23  Pac.  Rep.  16.  If  the  suit 
were  for  damages  It  could  not  succeed  and 
end  in  a  judgment  which  could  be  enforced 
against  the  persons  of  defendants  without 
personal  service  or  appearance.  But  it  Is 
notfordamnges.  Itlsupon  and  after reecla- 
slon.  and  to  enforce  resi-ission,  so  fur  us 
the  means  of  enforcing  it  are  within  the 
jurisdiction  of  the  court.  It  does  lot  re- 
quire mutual  consent  of  the  parties  to  re- 
scind. Under  section  1689,  either  party 
may  rescind  when  consent  was  given  by 
mi8take,or  obtained  by  fraud.  According 
to  the  record,  the  purchasers  did  actually 
rescind,  and  rescind  promptly,  before  the 
action  was  brought,  and  did  all  that  is  re- 
quired of  them  by  section  16Si>,  which 
gives  thera  the  right,  and  section  1691, 
which  prescribes  the  mode,  of  rescission. 
They  did  not  restore,  because  restoration 
was  not  accepted,  but  they  offered  to  re- 
store, and  in  the  action  they  again  offer  'to 
restore,  everything  of  value  received  by 
them  under  the  contract.  This  offer,  with 
the  prompt  and  proper  notlcs,  makes  the 
rescission  complete,  and  entitles  them  to 
the  aid  of  a  court  of  competent  jurisdic- 
tion in  securing  to  them  the  results  and 
fruits  of  the  rescission.  To  secure  those 
results  and  fruits  is  the  object  of  the  action 
they  have  brought.  Those  results  and 
fruits  are  the  restoration  of  the  moae.vs 
and  things  of  value  which  they  gave  in 
consideration  of  the  purchase.  Most  of 
those  moneys,  or  the  securities  in  which 
they  have  been  invested,  ajid  the  other 
things  of  value  which  were  so  given,  are 
all  ear-marked,  so  that  they  can.  be  traced 
and  identified,  and  were  within  the  juris- 
diction, and  arenow  within  the  possession, 
of  the  court  in  which  the  action  was 
brought.  That  the  court  has  jurisdiction 
to  afford  the  relief  songht  is  supported  by 
ample  authority.  See  cases  alreart.v  cited, 
and  Fratt  v.  Fiske,  17  Cal.  3«0;  Watts  v. 
White,  13  Cal.  321;  Morrison  v.  Lods,  39 
Cal.  381;  Barfleld  v.Prlce.  40Cul.535;  Her- 
man V.  Haffenegger,  .54  (^al.  161 ;  Marston 
V.  Simpson,  Id.  189;  Fit/,  v.  Bynum,  55 
Cal.  459;  Henderson  v.  Hicks.  58  Cal.  364; 
Collins  V.  Townsend.  Id.  608;  Hart  v. 
Kimball.  72  Cal.  283. 13  Pac.  Rep.  8.52;  and 
Dunn  V.  Daly ,78  Cal.  640,  21  Pac.  Rep.  377,— 
in  all  of  which  this  rlghtof  rescission  upon 
offer  to  restore  is  recognized.  We  concede, 
as  claimed  by  petitioner  and  decided  in 
Bohall  V.  Diller,41  Cal.  532.  that  the  rescis- 
sion must  be  in  toto,  and  in  this  case  it 
seems  to  have  been  so.  The  offer  was  to 
restoreeverything  of  valueon  the  oueside, 
and  the  demand  that  everything  be  re- 
stored on  the  other.  The  offer  must  be 
made  good  whenever  the  demand  is  com- 
piled with. 

Incidentally,  some  authorities  have  al- 
ready been  cited  tending  to  sustain  the 
jurisdiction  of  the  court  in  cases  of  thu 
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kind.  The  foUowltig  may  be  referred  to 
In  addition :  In  Eourke  v.  McLanghlln,  38 
Cal.  196,  this  court  bolds  tliat  specific  per^ 
tormance  in  equity  -will  be  decreed  when- 
ever the  parties,  or  the  snbject-matter,  or 
<30  much  thereof  ae  is  sufficient  tu  enable 
the  court  to  enforce  ItBaecree,  is  within  the 
Jurisdiction  of  the  court,  and  cltee  thecate 
of  Penn  v.  Lord  Baltimore,  1  Ves.  Sr.  444, 
where  speelflc  performance  ol  a uontracttor 
lands  In  America  was  decreed  iu  England, 
and  Ward  v.  Arredondo,  Hopk.  Ch.  218,  a 
case  In  many  respects  parallel  to  the  one 
here  nnder  consideration,  and  In  which  the 
lurisdiction  of  the  court  was  sustained. 
In  Boswell's  Lessee  v.  Otis,  9  How.  348, 
the  supreme  court  of  the  United  States 
says:  "Jurisdiction  is  acquired  fn  one  of 
two  modes :  First,  as  against  the  person 
Of  the  defpndant,  by  the  service  of  process; 
or,  secondly,  by  a  procedure  against  the 
property  of  the  defendant  within  the  Ju- 
risdiction of  the  court.  In  the  latter  case 
the  defendant  Is  not  personally  bound  by 
the  judgment  beyond  tha  property  in  ques- 
tion, and  it  is  immaterial  whether  the  pro- 
ceeding against  the  property  be  by  attach- 
ment or  by  bill  In  chancery. "  In  Cooper 
v.  Reynolds,  10  Wall.  318,  the  same  court 
held,  in  a  case  where  there  was  no  person- 
al service  and  the  defendant  was  not 
within  the  territorial  Jurisdiction  of  the 
court,  that  the  seizure  of  the  property  or 
the  levy  of  the  writ  of  attachment  on  It 
was  the  one  essential  requisite  to  jurisdic- 
tion, and  that  it  nnquesttonably  made  the 
proceeding  purely  In  rem.  In  Galpin  v. 
Page,  8  Sawy.  124,  Mr.  Justice  Field  held 
that  proceedings  which  are  in  form  per- 
sonal suits,  bnt  which  seek  to  subject  prop- 
erty brought  byexisting  Hen, or  byattach- 
ment,  or  by  some  collateral  proceeding 
under  the  control  of  the  court,  and  those 
which  seek  to  dispose  of  property,  or  re- 
late to  some  Interest  therein,  but  which 
touch  the  property  or  interest  only 
through  the  Judgment  recovered,  while 
not  Btriotly  proceedings  ia  rem  so  far  as 
they  affect  property  in  the  state,  are 
treated  snbstantially  as  such  proceedings. 
In  Pennoyer  v.  Neff,  95  U.  S.  727,  which 
has  become  the  leading  case  on  tlx;  subject 
of  jurisdiction  acquired  by  publication, 
the  supreme  court  of  the  United  States 
says:  "Substituted  service  by  publica- 
tion, or  In  any  other  authorized  form, 
may  be  sufficient  to  inform  parties  of  the 
object  of  proceedings  taken,  where  prop- 
erty is  once  brought  under  the  control  of 
the  court  by  seizure,  or  some  equivalent 
act.  The  law  asHumes  that  property  is 
always  In  the  pos-sessjon  of  its  owner,  in 
person  or  by  agent;  and  it  proceeds  upon 
the  theory  that  its  seizure  will  inform  him 
not  only  that  it  is  taken  into  the  custody 
of  the  court,  but  that  he  must  look  to  an.v 
proceedings  authorized  by  law  upon  such 
f;eizure  for  Its  condemnation  and  sale. 
Such  service  may  also  be  sufflclent  in  cases 
where  the  object  of  the  action  is  to  reach 
and  dispose  of  property  in  the  state,  or  of 
some  interest  therein,  by  enforcing  a  con- 
tract or  a  lion  respecting  the  same,  or  to 
partition  It  among  different  owners,  or, 
when  the  public  is  a  party,  to  condemn 
and  appropriate  it  for  a  public  purpose. 
In  other  words,  Huch  service  may  answer 


tn  all  acti<iDa  which  are  rabatantlany  pro- 
ceedlnga  ia  nut.  Bot  where  the  entire  ob- 
ject of  the  acttoB  is  to  determine  the  per- 
sonal rlghtaand  obligations  of  the  defend- 
ants, that  is,  where  the  salt  ia  merely  la 
perao/iAm,  constructive  aervioe  in  this  form 
upon  a  non-resident  is  inetfectaal  for  any 
pbrpoae. "  In  Windsor  t.  McVeigh,  93  U.  S. 
279,  where  the  same  question  was  consid- 
ered, the  court  says:  "The  theory  of  the 
law  is  that  all  property  ia  in  the  posaes- 
sion  of  its  owner,  in  person  or  by  agent, 
and  that  its  seleure  will,  therefore,  oper- 
ate to  impart  notice  to  him."  The  same 
prlnt-iple  is  sustained  in  Heldritter  v.  Oil- 
cloth Co.,  112  D.  S.  801,  5  Sup.  Ct.  Rep.  135, 
where  the  court  adds  to  what  bad  been 
said  before  that  Jurisdiction  may  be  ac- 
quired by  the  mere  bringing  of  the  Bult  in 
which  a  claim  is  songht  to  be  enforced 
against  property  situate  within  Its  terri- 
torial Jurisdiction;  that  this  may  by  law 
be  equivalent  to  a  seisure,  being  the  open 
and  public  exercise  of  dominion  over  It 
for  the  purposes  of  the  suit.  Even  in  the 
case  of  Arndt  v.  Griggs,  10  Sup.  Ct.  Rep. 
fi5S,  cited  by  petitioner,  the  court  says: 
"  It  [the  state  court]  cannot  bring  the  per- 
son of  a  non-resident  within  its  limits,— 
Its  process  goes  not  out  beyond  its  bor- 
ders,— but  it  may  determine  the  extent  of 
his  title  to  real  estate  within  its  limits, 
and  for  the  purpose  of  such  determination 
may  provide  any  reasonable  method  of 
imparting  notice. "  If  the  state  court  has 
such  power  with  reference  to  title  to  real 
estate  held  by  a  non-resident,  how  much 
the  more  will  it  have  the  same  with  refer- 
ence to  personal  property  situate  within 
its  jurisdiction.  And  the  real  and  pri- 
mary purpose  of  the  action  here  under  re- 
view is  to  determine  the  title  and  right  to 
possession  of  the  moneys  and  securities 
now  within  the  jurisdiction  of  the  court, 
secured  from  the  plaintiffs  in  the  action  by 
fraud,  nnder  a  contract  which  they  were 
by  law  authorized  to  rescind,  and  did  re- 
scind, upon  discovery  of  the  fraud.  Our 
statute  says  that  in  such  a  case  the  person 
who  gains  a  thing  by  fraud  is  an  involun- 
tary trustee  of  the  thing  gained,  for  the 
benefit  of  the  person  who  would  otherwise 
have  had  It.  Civil  Code,  §  2224.  This  be- 
ing BO,  it  cannot  be  that  the  arm  of  equity 
is  so  Bhort.orso  weak, that  the  fraudulent 
trustee. — he  who  has  become  trustee  by 
fraud, — ^by  remaining  beyond  the  jurisdic- 
tion of  thecourt,  can  preventtheourtlrora 
seizing  upon  the  subject  of  the  trust  with- 
in its  jurisdiction,  and  restoring  it  to  the 
defranded  cestui  que  trust.  That  the 
court  has  such  Jurisdiction  as  is  here 
claimed  for  it  is  fully  sustained  in  Fclch 
V.  Hooper.  119  Mass.  .52,  where  the  case  is 
clearly  dlsthignished  from  that  of  Spurr  v. 
Scovllle.  57  MusB.  579,  cited  by  petitioner; 
in  Bank  v.  Stelling,  9  S.  E.  Kcp.  1028; 
Q'larl  V.  Abbett,  102  Ind.  233, 1  N.  E.  Rep. 
476;  in  King  v.  Vance,  46  Ind.  251,  where 
the  court  says:  "The  defendant  may  be 
brought  in  b.v  publication,  and  when  thus 
notified  a  defendant  la  before  the  court  for . 
all  purposes  except  the  rendition  of  a  per- 
sonal Judgment;"  and  in  Martin  v.  Pond. 
3fl  Fed.  Rep.  1.5,  where  Mr,  .Tustice  Brewer 
sn.vs :  "  It  mny  be  conceded  that  notice  to 
the  defendant  Is  necessary  to  divest  him 
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of  his  ligbtB  and  hitere«t.  But  the  p«b11>' 
cntion  l8  notice,— it  Is  equivalent  to  tlie 
personal  service  of  sninmons. " 

4.  It  in  specially  insisted  on  the  part  of 
Iietitloner  that  the  court  had  no  Jurisdic- 
tion to  appoint  a  receiver;  but  the  argu- 
ment in  support  of  tliat  contention  is 
based  almost  entirely  upon  the  proposi- 
tion that  thecourt  has  no  Jurisdiction  gen- 
erally. If  it  has  general  Jurisdiction  in 
the  case,  as  ive  conclude  that  it  has,  then 
error  in  the  exercise  of  that  jurisdiction 
■would  be  reviewable  only  on  appeal.  The 
appointment  of  a  receiver,  however, 
might  In  some  cases  be  more  than  error, 
even  when  the  court  had  general  Jurisdic- 
tion. The  case  might  be  one  in  which 
there  was  no  authority  to  appoint  a  re- 
ceiver. But  we  do  not  think  that  this  is 
nucb  a  case.  The  authority  to  appoint  a 
receiver  in  such  a  case  Is  clearly  given  in 
both  the  first  and  sixth  Bubdlvisions  of 
scetlon  564  of  the  Code  oX  Civil  Proce<lnre. 
See,  also.  Ex  parte  Cohen,  6  Cal.  496:  Peo- 
ple v.  Norton,  1  Paige,  17;  Verplanck 
V.  Insurance  Co.,  2  Paige,  440;  West  v. 
Swan,  3  Edw.  Ch.  420;  Von  Bonn  ▼. 
Superior  Court,  68  Cal.  358;  Bailroad  Co. 
V.  Superior  Court,  55  Cal.  453.  Such  au 
appointment  In  no  way  affects  the  title  of 
any  party  to  the  property  Involved,  but 
simply  preserves  the  property  and  keeps 
It  within  the  jurisdiction  until  the  rights 
ot  the  parties  can  be  determined.  Satis- 
fled,  as  we  are,  that  the  superior  court, 
defendant  here,  has  jurisdiction  to  proceed 
in  the  case  before  it  and  here  brought  un- 
der review,  and  that  thus  far  It  has  not 
acted  in  excess  ot  its  jurisdiction,  the  writ 
must  be  dismissed.    So  ordered. 

We  concur :  BKATTy,  C.  J. ;  Shakpbtkin, 
J. ;  McFabland,  J. ;  Patbbbon,  J. 


85  Cal.  in 

Caufor-nll  Bank  v.  Satbe  et  at.    (No. 

13,597.) 
{Swpreme  Court  of  California.   July  80, 1890.) 
Fbomibsokt  Note— Ratification. 
Defendant,  being  informed  by  a  third  per- 
son that  ho  had  deposited  her  note  with  plaintiff 
as  collateral,  told  such  third  person  that  she  bad 
signed  no  such  note,  but  she  did  nothinj^  more 
aMJUt  it,  and  paid  no  attention  to  plainti&'s  no- 
tice tliat  the  notewas  due.    Held,  that  her  silence 
did  not  amount  to  a  ratification. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county:  Walter  Van  Dtke,  Judge. 

Doorierd  BordeM.forappellant.  Wells, 
Outbrie  &  Lee,  lor  respondent. 

Hatne,  C.  This  was  an  action  upon  a 
promissory  note.  The  trial  court  gave 
judgment  against  one  of  the  alleged  mak- 
ers, but  not  against  the  other,  and  the 
plaintiff  appeals.  The  ground  ot  the  de- 
cision in  favor  ot  the  defendant  referred  to 
"was  that  her  name  was  signed  to  the 
note  without  her  knowledge  or  authority. " 
The  appellant  atacks  the  finding  in  this 
regard  as  not  sustained  by  the  evidence; 
but  we  think  that  there  is  Bu£Qcient  evi- 
dence to  sustain  it.  The  only  question 
that  can  be  raised  is  whether  she  ratified 
the  signature.  With  reference  to  this  ques- 
tion there  is  evidence  to  the  effect  that  she 


first  learned  ot  the  Blgnatnr«  other  name, 
to  the  note  in  an  Interview  with  the  agent 
of  the  payee  in  Febraary,  1889,  which  was 
about  nine  months  after  the  execution  of 
the  note:  that  on  that  occasion  she  In- 
formed liim  that  the  signature  was  not 
hers;  that  he  Informed  her  that  her  note 
had  been  deposited  with  the  plaintiff  as 
collateral,  and  referred  her  to  it;  that  she 
did  nothing  further  in  the  matter,  and 
paid  no  attention  to  the  notice  from  the 
plaintiff  that  the  note  was  due.  There  ia 
evidence  tending  to  contradictsome  of  the 
teptimony  above  referred  to;  but  in  view 
of  theconfllct  It  must  be  assumed  that  the 
evidence  tending  to  support  the  Judgment 
is  true.  It  is  argued,  however,  that  the 
failure  ot  the  defendant  to  repudiate  the 
signature,  or  to  notify  the  plaintiff  that 
she  would  not  be  bound  by  the  note, 
amounted  to  a  ratification.  But,  while 
such  a  rule  might  apply  under  certain  cir- 
cumstances, we  think  that  where,  as  here, 
there  is  no  element  of  estoppel,  tbe  mere 
silence  of  the  party  does  not  amount  to  a 
ratification.  Benbin  v.  Cohen,  48  Oal.  545; 
Hendrie  v.  Berkowit»,  87  Cal.  118.  The 
other  points  do  not  require  special  notice. 
Wetberetore  advise  that  the  judgmentand 
order  appealed  from  be  affirmed. 

We  concur :    Belcbbu,  G.  ;  Footk,  C. 

PebCubiam.  For  the  reasons  given  in 
tbe  foregoing  opinion  tbe  judgment  and 
order  appealed  from  are  aUirmed. 


85  Cal.  J7» 

SSEBBBR  V.  Cuddy  et  al.    (No.  18,592.) 

{Su/preme  Court  of  Calif omld.    Ang.  4, 1890.) 
VaSDOB  ASD  Vkndbe— BOSA  FiDK  PimOHASKa. 

One  who  purchases  real  estate  is  bound  to 
know  who  is  in  possession  thereof,  and  is  chargea- 
ble with  notice  of  the  occupant's  title;  and  there- 
fore a  purcliase  of  premises,  occupied  in  part  by 
tliird  persons  under  an  unrecorded  lease,  caimot 
be  heard  to  say  that  he  is  an  innocent  purchaser, 
though  he  in  fact  was  ignorant  of  the  oocnpancy. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county. 

Bra.nsiiie«u  £  Hatch,  for  appellants. 
WHIiama  &  McKlvley,  McComaa  &  Fisber, 
L.  F.  Flaber,  and  W.  T.  WlWame,  for  re- 
spondent. 

Works,  J.  John  Bryson,  being  tbe 
owner  of  certain  real  estate,  leased  certain 
of  the  rooms  in  tbe  building  thereon  to 
tbe  appellant  Los  Angeles  Lodge  Z4o.  42, 
F.  and  A.  M.,for  the  term  of  10  years,  by  a 
written  lease.  The  lodge  took  and  held 
actual  possession  ot  these  rooms,  but  the 
lease  was  not  recorded.  Subsequently, 
and  while  tbe  lodge  was  in  possession, 
Bryson  sold  and  conveyed  the  property  to 
the  plaintiff,  and  liis  deed  was  duly  re- 
corded. Whether  the  plaintiff  had  actual 
notice  ot  possession  ot  the  premises  by  the 
said  appellant  or  not.  Is  one  of  the  con- 
troverted questions  In  the  case,  but  it  is  a 
concetled  factthat  he  knew  of  it  soon  after 
his  purchase, and  that  he  received  and  col- 
lected the  rents  for  the  premises  from  the 
lodge  for  six  months  thereafter,  at  the 
rate  agreed  to  be  paid  in  the  lease,  and 
that  tbe  lease  was  recorded  during  th^ 
time,  and  three  months'  rent  was  collected 
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by  the  plafutiff  after  the  lease  was  record- 
ed and  he  had  actual  knowledge  of  Its  con- 
tents. After  receiving  the  rente  he  com- 
menced this  action  In  ejectment  against 
the  appellants,  the  other  defendants  being 
officers  of  the  lodge.  The  court  below 
found  that,  as  against  the  claim  of  the  ap- 
pellants, the  respondent  was  a  boa»  tide 
purchaser  for  value.  Whether  he  was  or 
not  depends  upon  whether  the  circum- 
Btances  were  such  as  to  puthim  upon  such 
Inquiry  as  would  have  disclosed  the  rights 
of  the  defendant  Los  Angeles  Lodge,  as 
betweeji  It  and  Bryson.  As  between  Bry- 
son  and  the  lodge,  the  lease  was  binding 
without  being  reconled.  Civil  Code, 
§  1217.  As  against  the  plaintiff  it  was 
void  It  not  recorded,  nnloss  he  had  notice 
of  Its  existence,  or  such  notice  as  should 
put  him  upon  such  inquiry  as  would  dis- 
close Us  existence.  Civil  Code,  §§  1214, 1217. 
That  the  lodge  was  in  the  actual  posses- 
sion of  the  Dropcrty  at  the  time  of  the 
plaintiff's  purchase  is  an  undisputed  fact 
in  tho  case,  but  the  plaintiff  testifies  that 
he  did  not  know  It  was  in  possession,  and 
that  when  he  looked  at  tho  house  before 
purchasing  it  the  doors  of  these  rooms 
were  locked,  and  he  did  not  know  that 
they  were  occupied.  We  think  tlie  finding 
of  the  court  below  that  under  these  cir- 
cumstances, admitting  the  truth  of  the 
plaintiff's  testimony,  he  was  a  bona  Sde 
purchaser,  was  not  sustained  by  the  evi- 
dence. The  actual  ijossesslon  of  the  prem- 
ises by  the  appellant  was  sufficient  to  put 
the  respwndeiit  upon  inquiry  as  to  the 
nature  and  extent  of  Its  claim.  Pell  v, 
McElrov,  3f!  Cal.  2(;,S;  O'Rourke  v.  O'Con- 
nor, 39  Cal.  440;  Moss  v.  Atkinson,  44  Cal. 
8, 17;  Hunter  v.  Watson,  12  Cal.  3C3;  Les- 
trade  v.  Barth,  19  Cul.  060,  C75 ;  Uutton  v. 
Wai-schauer,  21  Cal.  010.  The  effect  of  such 
possession,  and  the  diligence  required  of 
the  vendee  to  ascertain  the  extent  of  the 
claim  of  tho  party  in  possession,  Is  thus 
clearly  stated  in  Pell  v.  McElroy,  supra: 
"Tho  fact  of  open,  notorious,  and  exclu- 
sive possession  and  occupation  of  lands  b.y 
a  stranger  to  avendor's  title. as  of  record, 
at  the  time  of  a  purchase  from  and  con- 
veyance by  such  a  vendor  out  of  posses- 
sion, is  sntllciont  to  put  such  purchaser 
upon  inquiry  as  to  the  legal  and  equitable 
rights  of  the  i)urty  so  in  possession,  and 
such  vendee  is  presumed  to  have  purchased 
and  taken  a  conveyance  from  tlie  vendor 
with  lull  notice  of  all  the  legal  and  equi- 
table rights  in  the  premises  of  such  party 
in  possession  and  in  subordination  to  tliese 
rights,  and  this  presumption  is  only  to  be 
overcome  or  rebutted  by  clear  and  explicit 
proof  on  the  part  of  such  purchaser,  or 
those  claiming  under  him,  of  diligent,  un- 
availing effort  by  the  vendee  to  discover 
or  obtain  actual  notice  of  any  legal  or 
equitable  rights  In  behalf  of  the  party  in 
possession.  And,  when  the  location  of 
the  lands  is  such  as  to  render  personal  ap- 
plication to  and  inquiry  of  the  occupant 
practicable,  a  purchaser  failing  to  make 
such  application  and  inquiry  is  no  moreen- 
titled  to  be  regarded  a  purchaser  in  good 
faith  than  if  he  had  so  acquired  and  ascer- 
tained the  real  facts  of  the  case. "  Wheth- 
er the  respondent  knew  of  the  appellant's 
possession  or  not  is  immaterial.    It  waa 


his  duty  to  know  who  was  hi  possession 
of  the  property  before  making  the  pur- 
chase, and  his  purchase  without  ascer- 
taining the  fact  must  be  regarded  as  the 
strongest  evidence  of  bad  faith  on  his  part. 
The  burden  of  making  the  pror)er  inquiry 
was  cast  upon  him  by  the  mere  fact  of 
actual  possession  on  the  part  of  the  appel- 
lant. If  it  were  allowed  that,  by  faillns: 
to  acquaint  himself  with  the  fact  of  pos- 
session on  the  part  of  another  than  the 
vendor,  the  vendee  could  avoid  the  effect 
of  the  rule  above  stated,  he  could  purpose- 
ly avoid  any  inquiry  on  the  subject,  and 
thereby  evade  the  rule  and  its  conse- 
quences entirely.  There  are  other  ques- 
tions of  minor  impoi-tance  presented  by 
the  record,  but  as  tlic  determination  of 
this  one  is  decisive  of  the  case  they  need 
not  be  considered.  Judgment  reversed, 
and  cause  remanded  for  a  new  trial. 

We  concur :  BRATTy,  C.  J. ;  Sif arpstein, 
J. ;  McP'akland, J. ;  Fox,  J. ;  Thoknton,  J. 

8S  Cal.  8t;    S  Cal.  Unrep.  283 

Booth  et  a/.  v.Pendoi.a  et  a/.  (No.  13,267.) 

{Supreme  Court  of  Caltfomla.    Aug.  1,  1890.) 

Mecua.!<ics'  Liens — Esfokcement — Pleadixg — 
juugmext. 

1.  In  an  action  by  subcontractors  to  enforce 
a  lien  for  matei-ials  ruruished  in  the  erection  of 
a  building,  the  contract  for  which,  between  the 
owner  and  contractor,  was  never  tiled  for  record, 
a  judffment  for  plaintiffs  cannot  be  supported 
whcro  tho  complaint  does  not  allege  the  reasona- 
ble value  of  the  materials,  and  there  is  no  finding 
as  to  such  value,  though  tho  complaint  does  al- 
lege the  amount  agreed  to  be  paid  by  the  con- 
tractor. 

3.  Where  the  materials  were  furnished  at  the 
same  time  for  two  buildings  of  the  same  owner, 
while  it  is  not  necessary  to  file  separate  claims  on 
each  building,  the  subcontractors  are  not  entitle<i 
to  a  joint  lien  on  both  buildings  for  the  entire 
amount  claimed. 

In  bank.  On  rehearing.  For  former  r&- 
I)ort,  see  23  Pac.  Hep.  200. 

Cope  <*  Itnyce,  for  appellants.  Thomas, 
Butcher  iH  I'utiiaiii,  for  respondents. 

Patehsox,  J.  This  is  an  action  brought 
by  plaintiffs,  having  several  liens  of  me- 
chanics and  materijil-men,  against  prop- 
erty owned  b.v  Pendola,  deceased,  in  his 
life-time.  The  findings  show  that  Pendola 
entered  Into  a  written  agreement  with 
one  Hamilton,  on  March  20, 1SS7,  tor  the 
construction  of  tho  Western  Hotel  In  the 
city  of  Santa  Barbara,  and  on  the  l5th  of 
June  enteivd  Into  another  contract  with 
said  Hamilton  to  t)ulld  a  cottage  near 
said  hotel,  and  on  the  same  lot.  Neither 
of  these  contracts  was  recorded.  Belt  & 
Co.  furnished  materials  for  both  buildings, 
for  which  Hamilton  agreed  to  pay  a  rea- 
sonable price.  The  court  finds  that  the 
reasonable  value  of  the  materials  fur- 
nished by  them  was  *363.99.  On  May  2, 
I8h7,  Hamilton  entered  into  an  agreement 
with  Backus  &  Heyl,  by  the  terms  of 
which  the  latter  were  to  paint  tho  hotel 
for  the  sum  of  ?3Cj,  and  tlie  cottage  for  the 
sum  of  $135.  The  court  finds  that  of  these 
sums  9131.71  remain  unpaid.  Lightner  & 
Buckingham  furnished  materials  for,  and 
performed  certain  work  on,  the  cottage, 
for  which  Hamilton  was  to  pay  the  sam 
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ot  $S35,'  find  performed  certain  wortt  on 
and  furniBhed  material  for  the  hotel,  lor 
which  they  were  to  receive  the  Bum  of 
f  975,  of  which  the  sum  of  f  535.35  remains 
dne  and  unpaid. 

1.  The  complaint  alleges  that  Hamilton 
affreed  to  pay  Backus  &  Heyl  the  sums  of 
f  365  and  f  135,  above  referred  to,  and  that 
be  BRrced  to  pay  Buckingham  Sc  LIghtner 
the  Runi  of  f  975  for  work  don?  on  and  ma- 
terials furnished  for  the  hotel,  and  $335  on 
account  of  the  cottage,  but  It  Is  nowhere 
alleged,  nor  does  the  conrt  find,  what  was 
the  value  of  any  of  the  materials  fur- 
nished, or  of  any  of  the  work  performed. 
Such  allegations  and  findings  were  neces- 
sary, and  the  judgment  cannot  be  sup- 
ported without  them.  The  contract  be- 
tween the  owner  and  Hamilton  was  never 
filed  for  record.  It  was  void,  and  while 
It  Is  doubtless  true  that  the  contract  price 
agreed  upon  between  Hamilton,  the  agent 
of  the  owner,  and  the  material-men  and 
laborers.  Is  prima  facie  evidence  of  the 
value  of  the  materials  furnished  and  labor 
pcrfomicd,  and  would  support  a  finding 
of  value,  we  think  that  an  allegation  and 
a  finding  on  the  subject  are  essential  to 
support  a  Judgment  In  actions  of  this 
character. 

2.  The  claims  of  Hen  filed  by  Backus  & 
Heyl  and  Llghtner*  Bncklngham  both 
segregate  arid  specify  the  particular 
amounts  claimed  to  bo  due  on  each  build- 
ing. We  do  not  think  it  was  necessary 
for  the  claimants  to  make  and  file  sepu- 
rate  claims  on  each  building;  It  was  prop- 
er to  state  the  amount  of  the  claim  on 
each  building  In  the  notice  of  Hen,  and  the 
claimants  are  entitled  to  a  Hen  on  each 
building  for  the  amounts  respectively  due 
thereon,  but  we  do  not  think  such  claim- 
ants Or  their  assignees  are  entitled  to  a 
Joint  lien  on  both  buildings  for  the  entire 
amounts  respectively  claimed  by  them. 
All  other  points  made  by  appellant,  and 
worthy  of  consideration,  were  noticed  by 
Mr.  Justice  McFahland  in  the  former 
opinion  herein,  and  we  are  satisfied  with 
the  conclusions  therein  reached.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial,  with  directions  to  allow  the 
parties  to  amend  their  pleadings  as  they 
may  be  advised. 

Wfl  concur:  Bkatty,  C.  J.;  Works,  J.; 
Sdarpstein.  J. ;  Fox,  J. 


8i  Cal.  30j  

Schneider  v.  Brown  et  a/.    (No.  13,517.) 

(Supretne  Court  of  California.    Aufr.  1,  1890.) 

TassPAsa— J.NJUKCTION— Irrepjibable  Ikjcrt. 

1.  In  a  suit  to  restrain  a  trespass  tho  com- 
plaint alleged  that  defendant  had  entered  on  plain- 
tiff's  land,  and  had  torn  up  the  soil  and  destroyed 
tho  crops,  threatening  and  intending  to  dig  a 
ditch  across  it  SO  feet  wide  and  3  or  4  foet  deep; 
that  such  ditch  would  cut  oft  from  the  main  body 
of  the  tract  some  10  acres,  which,  thus  soparated, 
would  have  little  or  no  valuo ;  and  that  such  ditch 
would  divert  a  largo  quantity  ot  water  over  plaln- 
tifl's  land,  and  interfere  with  its  cultivation. 
Held,  that  tho  complaint  makes  out  a  case  of  ir- 
reparable injury. 

S.  A  nonsuit  for  wont  of  proof  of  plalnUS's 
title  is  properly  refused  where  he  is  shown  to  be 
in  possession  by  his  tenant  under  color  of  title, 
ana  there  is  no  evidence  torebut  the  proeumption 
of  ownership  thus  raised. 


Commlasloners'  decision.  '  In  bank. 
Appeal  from  sui)erlor  court,  FTesnoeQun- 
ty;  J.  B.  Campbem.,  Judge. 

H.  S.  Dixon  and  Church  &  Cory,  for  ap- 
pellant. J.  H.  Daly  and  S.  J.  Hinds,  tor 
respondents. 

Hayne,  C.  This  was  a  suit  to  restrain 
a  trespass  upon  real  property,  and  for 
damages.  The  trial  court  gave  judg- 
ment for  the  plaintlO.  and  the  defendants 
appeal.  The  appeal  from  the  order  deny- 
ing a  new  trial  was  not  taken  in  time,  and 
must  be  dismissed.  The  appeal  from  the 
Judgment  was  not  taken  within  60  days 
from  Its  rendition,  and  therefore  no  ques- 
tion as  to  tlie  insnfflciency  of  the  evidence 
can  be  raised.  The  verdict  of  the  jury 
was  merely  advisory,  and  therefore  any 
error  that  may  have  occurred  in  the  in- 
structions Is  immaterial.  Domlngue*  v. 
Uomingupz,  7  Cal.  426 ;  Sweetser  v.  Dob- 
bins, 65  Cal.  529,  '.  Pac.  Rep.  540.  The 
original  complaint  was  superseded  by  an 
amended  complaint,  and  all  questions  as 
to  the  sufficiency  of  the  former  drop  out 
of  the  case.  This  leaves  the  question  as 
to  the  sufficiency  of  the  amended  com- 
plaint as  the  main  question  to  be  consid- 
ered. It  alleges  that  the  plaintiff  was  the 
owner  and  in  possession  of  half  of  a 
quarter  section  of  land,  and  then  proceeds 
as  follows:  "That  on  or  aboot  the  29th 
day  of  February,  188S,  the  defendants 
knowingly,  maliciously,  and  wrongfully 
came  upon  said  land  with  a  numlier  of 
teams  and  men,  and  began  tearing  up  the 
soil  and  destroying  the  crops  growing 
upon  said  land,  and  plaintiff  is  informed 
and  believes  that  said  defendants  are  still 
engaged,  and  intend  to  continue,  in  tear- 
ing up  the  said  soil  and  destroying  the 
crops  upon  said  land;  that  the  defend- 
ants threaten  and  give  oat,  and  Intend, 
If  not  restrained  by  injunction,  to  con- 
struct a  largo  ditch  across  plaintiff's  land, 
twenty  foot  wide  and  about  three  or  four 
feet  deep,  said  ditch  being  constructed 
near  the  southern  boundary  of  plaintiff's 
land,  and  along  the  full  length  for  about 
half  a  mile  on  said  land,  leaving  a  strip 
of  land  between  said  ditch  and  said 
southern  boundary,  cutting  off  from  the 
other  part  of  said  plaintiff's  land  ubout 
ten  acres,  which,  without  defendants'  in- 
terference. Is  of  the  market  value  of  about 
f  200  per  acre,  bnt  which,  with  said  ditch 
and  excavation  thereon,  said  land  thus 
cut  off  from  the  main  body  of  said  land 
would  be  of  little  or  no  value,  and  said 
ditch  would  prevent  the  use  and  cultiva- 
tion of  the  land  occupied  by  said  ditch 
and  excavation,  therefore  injuring  and 
destroying  the  land  over  which  and  in 
which  said  ditch  is  constructed,  to  plain- 
tiff's great  damage;  and  defendants  are 
contemplating  and  intend  to  divert  a 
large  quantity  ot  water  upon  and  over 
the  land  of  plaintiff."  We  think  that  the 
foregoing  makes  a  case  of  lrr(>parablo  In- 
jury within  the  meaning  of  the  rule  on 
the  subject.  Tho  case  of  Waldron  v. 
Marsh,  5  Cal.  120,  docs  not  lay  down  the 
proposition  that  In  no  instance  would  the 
cutting  of  a  ditch  through  land  produce 
"Irreparoblo"  Injury,  but  only  that  the 
ditch   In  that    particular  case  did   n*ot 
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produce  such  Injury ;  but  the  report  does 
not  Inform  ub  what  the  circnmstances  ol 
that  particular  case  were,  and  therefore 
It  cannot  be  eald  that  the  decision  ap- 
plies. In  this  case  It  is  alleged  not  only 
that  the  defendants  are  destroying  the 
plaintiff's  growing  crops,  but  that  their 
acts  will  render  valueless  at  least  10  acres 
of  valuable  land,  and  that  they  threaten 
and  Intend  to  continue  such  acts.  This 
seems  to  us  to  be  all  that  is  necessary. 
The  findings  are  sufficient.  The  coutrart 
to  farm  the  land  on  shares  did  not  make 
Hem  a  tenant  of  the  plaintiff.  The 
parties  were  tenants  In  common  of  tbecrop. 
Bemal  v.  Hovious,  17  Cal.  641.  But  If 
Hem  be  considered  a  tenant  uf  the  plain- 
tiff, the  latter  would  nevertheless  main- 
tain the  action,  because  the  injury  was 
clearly  an  injury  to  the  Inheritance. 

The  motion  for  nonsuit  was  properly 
denied.  So  far  as  it  was  based  upon  the 
Insufflciency  of  the  amended  complaint, 
what  we  have  said  applies.  So  far  as  it 
was  based  upon  the  alleged  want  of  proof 
of  plaintiff's  ownership.  It  was  without 
nterit.  The  plaintiff  was  in  possession 
(by  his  tenant)  under  color  of  title,  and 
there  was  no  evidence  to  rebut  the  pre- 
sumption of  ownership  which  this  raises. 
We  therefore  advise  that  the  appeal  from 
the  order  denying  a  new  trial  be  dis- 
missed, and  tliat  the  Judgment  be  af- 
firmed. 

We  concur:    Belcbeb,  C.  C.  ;  Foote.  C. 

Per  Curiam.  For  the  reaBons  given  in 
the  foregoing  opinion,  the  order  denying 
:i  new  trial  is  dismissed,  and  the  Judgment 
is  affirmed. 


8S  Cal.  343 

People  ex  rel.  Joonbon,  Atty.  Gen.,  v. 
Bagley  et  a/.     (No.  13,847.) 

(Supreme  Court  of  California.  Aug.  5,  1890.) 
HuNioiPAi,  C0RPORA.T10N8 — Chabtebs. 
St.  Cal.  1SS3,  p.  93,  upon  the  organization, 
incorporation,  and  government  of  municipal  cor- 
porations, provides  (section  4)  that  any  munici- 
pal corporation  organized  prior  to  January  1, 1880, 
may  reorganize  under  its  provisions.  Const.  Cal. 
art.  11,  S  8,  provides  that  >* any  city  •  •  •  may 
frame  a  charter  for  its  own  government  consist- 
ent with  and  subject  to  the  constitution  and  laws 
of  this  state,"  by  taldng  certain  steps  therein 
specified  for  preparing  and  publishing  a  proposed 
charter,  which  shall  become  effective  when  ap- 
proved by  the  legislature.  Section  6  provides 
tiiat  municipal  corporations  "shall  not  be  created 
bv  special  laws,  but  the  legislature,  by  general 
laws,  shall  provide  for  the  Incorporation,  organ- 
ization, and  classification  •  *  *  of  cities  and 
towns,"  etc.  Held  that,  since  the  act  of  1SS3,  al- 
though a  general  law  Is  simply  permissive,  a 
city  incorporated  thereunder  may  reincorporate 
in  the  manner  provided  by  the  constitution,  and, 
when  the  charter  so  framed  Is  approved  by  the 
legislature,  it  supersedes  the  old  charter,  and  the 
council  elected  under  it  becomes  the  true  council 
of  t^e  city. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  Joaquin 
county;  J.  G.  Swi.nneeton,  Judge. 

Const.  Cal.  art.  11,  §  8,  provides  that 
"any  city  •  *  •  may  frame  a  charter 
for  Its  own  government,  consistent  with, 
and  subject  to,  the  constitution  and  laws 


of  this  state,"  by  taking  certain  uteps 
therein  specified  for  preparing  and  publish* 
ing  a  proposed  charter,  which  shall  become 
effective  when  approved  by  the  legislature. 
Section  6  provides  that  municipal  corpo- 
rations "shall  not  be  created  by  special 
laws,  but  the  legislature,  by  general  laws, 
shall  provide  for  the  Incorporation,  or- 
ganUation,  and  classification  *  *  *  ot 
cities  and  towns, "  etc. 

Atty.  Gen.  George  A.  Johnson  and  Car- 
ter &  Smith,  for  appellant.  F.  T.  BaJd- 
win  and  E.  1.  Jones,  for  respondents. 

Gibson,  C.  This  appeal  Is  from  a  Judg- 
ment entered  for  defendants  upon  stipu- 
lated facts  in  a  quo  warranto  proceeding 
prosecuted  by  the  attorney  general 
against  them  to  determine  their  right  to 
exercise  the  official  powers  and  functions 
ot  the  city  council  of  the  city  of  Stockton, 
of  which  they  claimed,  and  were  adjudged 
by  the  trial  court,  to  be  the  duly-consti- 
tuted members.  The  city  of  Stockton  was, 
prior  to  the  adoption  of  the  constitution 
of  1S79,  duly  incorporated  under  a  special 
charter,  and  continued  to  exist  as  such 
thereunder  until  the  17th  day  of  Decem- 
ber, 18«4.  On  the  latter  date  it  became  or- 
ganized as  a  municipal  corporation  ot  the 
fourth  class,  pursuant  to  the  provision  ot 
an  act  approved  March  13,  1883,  and  enti- 
tled "An  act  to  provide  for  the  organ- 
ization, incorporation,  and  government 
of  municipal  corporations."  St.  Cal. 
1883,  p.  93.  The  city  under  that  act  main- 
tained its  corporate  organization  until 
the  2d  day  of  March,  1889,  when  its 
present  charter,  framed  by  its  freeholders, 
and  adopted  by  Its  electors,  In  accordance 
with  and  pursuant  to  the  amendments 
to  section  8,  art.  11,  of  the  constitution  ot 
this  state,  was  approved  by  the  legisla- 
ture. (St.  Cal.  1889,  p.  577,)  and  thereby  be- 
came the  organic  law  of  the  city  In  place 
of  the  act  of  Mai-cb  13, 1S83.  The  portion 
ot  the  last-mentioned  act  relative  to  the 
city  of  Stockton  provides  that  the  city 
council  shall  consist  of  the  mayor  and  12 
councilmen,  7  of  whom  shall  constitute 
a  quorum  for  the  transaction  of  busi- 
ness. See  sections  601,  620,  621.  On  the 
Ist  day  of  January,  1888,  by  virtue  of  prior 
municipal  elections  regularly  held,  12  per- 
sons named  In  the  complaint,  other  than 
the  defendant,  became  the  duly-qualified 
members  of  the  city  council  undersaid  net, 
nnd  entered  upon  the  discharge  of  their 
duties  as  such  officers.  Since  then,  of  the 
said  12  persons,  one  has  died,  and  one  has 
resigned,  but,  as  no  successor  to  any  of  the 
12  has  been  elected  or  appointed,  it  is  stip- 
ulated that  unless  the  defendants  elected 
under  the  present  charter  are  the  legal 
councilmen,  and  colU»ctlvely  constitute  the 
city  council,  then  the  remaining  10  of  the 
first  12  councilmen  are  the  legal  council- 
men  of  the  city.  The  present  charter, 
which,  as  w©  have  seen,  went  Into  effect 
Mai-ch  2, 1889,  provides  that  the  city  coun- 
cil shall  consist  of  five  membem.  At  the 
first  municipal  election  held  under  It  the 
five  defendants  were  duly  elected,  and' 
within  the  proper  time  duly  qualified  as 
members  ol  such  city  council,  and  on  the 
10th  day  of  .Tune,  1889,  they  each  entered 
upon  the  office  of    member  ot  tbe  city 
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council,  and  began  and  still  cnathrae  to 
claim  and  exerciae  the  powers  and  fanc- 
tlona  of  snch  office,  and  collectively  since 
tben  hare  claimed  to  conatltute  the  city 
coancil  ot  said  city,  and  have  exercised 
all  its  powers  and  fnnctions. 

Thaa,  we  percdve,  there  asre  two  sets  of 
persons  claiming  to  be  the  conncllmen  of 
the  dty,  and  to  form  the  city  council 
thereof.  The  only  question  arising  then 
la,  which  of  these  two  sets  is  the  proper 
one?  The  persons  claimiuK  to  be  the 
conncllmen  under  the  act  of  March  18,1863, 
were,  as  conceded,  the  de  Jure  councilmen 
of  the  city  from  the  first  Monday  in  Jan- 
nary,  1888,  until  the  defendants  were  elect- 
ed and  qualified  to  act  under  thenew  char- 
ter, and,  nnlees  the  first  set  of  councilmen 
was  superseded  as  such  councilmen  by  the 
defendants,  they  still  continue  to  be  such 
de  Jure  officers.  The  position  of  the  ap- 
pellant is  that  the  act  of  March  13. 1883,  is 
a  general  law  and  conflicts  with  the  pro- 
visions of  the  present  charter  in  relation 
to  city  councilmen,  and,  as  section  6,  art. 
11,  of  the  constitution  provides  that  "cit- 
ies or  towns  heretofore  or  hereafter  or- 
ganized,and  allcharters  thereof  framed  or 
adopted  by  authority  of  this  constitution, 
shall  be  subject  to  and  controlled  by  gen- 
eral laws, "  the  act  of  March  18, 1883,  must 
prevail ;  and  hecltes  in  support  of  his  pos- 
ition Ex  parte  Ah  You,  82  Cal.  88»,  22  Fac. 
Bep.  929;  People  v.  Henshaw,  76  Cal.  436, 
18  Pac.  Bep.  413;  Thomason  v.  Ashwortb, 
7»  Cal.  78,  14  Pac.  Bep.  615.  There  Is  no 
donbt  and  it  is  not  Jispnted  that  the  con- 
flict mentioned  ezlsts.  The  act  of  March 
18,  1888,  provides  for  12  councilmen,  7  of 
whom  are  necessary  to  make  a  quorum 
for  the  transaction  of  business,  while  the 
freeholders'  charter  provides  for  but  6 
conncllmen  in  all,  or  2  less  than  the 
requisite  number  for  a  quorum  under  the 
act  referred  to;  hence  they  are  incom- 
patible with  each  other,  and,  if  the  plain- 
tiff's position  is  correct,  then  the  freehold- 
ers' charter  in  this  respect  must  yield  to 
that  statute.  The  statute  in  question,  as 
can  be  seen  from  its  title  above  quoted, 
provides  lor  the  organisation,  incorpora- 
tion, and  government  of  municipal  corpo- 
rations. Under  it  six  separate  and  Qis- 
tinct  classes  of  such  corporations  as  are  de- 
fined in  the  act  of  March  2, 1883,  (St.  Cal. 
1883,  p.  24,)roay  be  organised.  It  embraces 
all  the  municipal  corporations  that  can 
be  created  in  the  state,  except  those  es- 
pecially provided  for  in  section  8,  art.  ll, 
of  the  constitution,  and  is  as  comprehen- 
sive as  the  subject  admits  of  under  the 
constitution,  and  is,  therefore,  a  genered 
law  within  the  principle  of  Thomason  v. 
A  sh  woi-th ,  su  pra ,  a  nd  the  cases  th<ire  cited . 
But,  although  it  Is  a  general  law,  we  are 
convinced  that  it  differs  from  the  general 
laws  held  In  the  above  cases  cited  by  plain- 
tiff to  affect  municipal  corporations, 
whether  organized  before  or  after  the 
adoption  of  the  constitution  of  1ST9.  An 
examination  of  those  cases  sboivs  that 
each  of  the  statutes  therein  considered 
was  mandatory,  and  in  this  respect  differs 
materially  from  the  statute  of  18S3.  The 
statute  in  question  is  permissive.  Until 
its  terms  are  accepted  it  does  not  require 
corporations  falling  within  any  one  of  its 


six  classes  to  organise,  but  tenders  six  sep- 
arate cbarters.and  permits  any  one  of  them 
to  be  selected  as  the  charter  of  a  city,  at 
the  election  of  those  who  come  within  its 
purview.  This  is  apparent  from  the  first 
section  of  the  act,  which  reads  as  follows: 
"Any  portion  of  a  county  containing  not 
less  than  five  hundred  inhabitants,  and 
not  incorporated  as  a  municipal  corpora- 
tion, may  become  Incorporated  under  the 
provisions  of  this  act,  and  when  so  incor- 
porated shall  have  the  powers  conferred, 
or  that  maybe  hereafter  conferred,  by  law, 
upon  municipal  corporations  of  the  class 
to  which  the  same  may  belong."  And, 
also,  cectlon  4,  which  provides  that  any 
municipal  corporation  organized  prior  to 
January  1, 1880,  may  reorganize  under  the 
act.  But  when  its  terms  areaccepted  that 
portion  of  the  act  relating  to  the  munici- 
pality created  under  it  becomes  manda> 
tory,  and  governs  such  municipality  until 
it  is  extinguished  by  being  changed  into 
one  of  a  different  class  under  the  act  by 
consolidating  with  some  other  one,  or  in- 
to one  incorporated  under  section  8,  art. 
11,  of  the  constitution.  We  have  seen  that 
the  cll7  ot  Stockton  elected  to  and  did  ac- 
cept, under  the  act  in  question,  the  charter 
provided  for  cities  of  the  fourth  class. 
Now, if  the  contention  of  appellant  be  cor- 
rect, the  city  thereby  adopted  a  charter 
that  precludes  it  from  enjoying  the  benefit 
of  Its  present  or  any  other  charter  whose 
provisions  may  be  inconsistent  with  those 
pertaining  to  a  city  of  the  fourth  class. 
Statutes  passed  under  a  constitution  are 
subject  to  and  must  be  controlled  by  it. 
They  can  neither  enlarge  nor  dlraintfih  its 
scope.  Therefore  the  legislature  could  not 
abridge  the  power  given  in  the  amend- 
ment to  section  8,  art.  11,  of  the  constitu- 
tion, to  cities  containing  n  population  of 
more  than  10,000  and  less  than  100,000 
people,  to  change  their  form  of  government 
conformably  to  it.  And  to  hold  that  any 
city  charter  framed,  adopted,  and  ap- 
proved thereunder  must  be  subject  to, 
and  controlled  by,  the  previous  charter  of 
the  city,  when  it  exists  in  the  form  of  a 
general  law,  to  the  extent  that  the  latter 
may  conflict  with  the  former,  would 
clearly  be  such  an  abridgment.  The  free- 
holders' charter,  to  the  extent  of  such  a 
conflict,  would  be  a  delusion  that  the  leg- 
islature, it  it  had  the  power  to  affect  the 
constitution,  could  not  be  said  to  have 
intended.  It  might  in  like  manner  be  ar- 
gued that  because  the  charter  adopted  by 
a  municipality  organized  under  the  act  of 
1883  Is  a  general  law,  and  would  be  oper- 
ative against  any  subsequent  charter  ot 
the  city  if  it  should  consolidate  with  some 
otheror  like  municipal  corporation,  which 
may  be  done  pursuant  to  section  4  of  the 
same  act,  its  new  charter  would  have  to 
be  consistent  with  the  old  one,  or  be  con- 
trolled by  It.  To  attempt  to  so  control 
the  new  charter  of  such  a  municipality  in 
accordance  with  the  rule  contended  for 
would,  In  effect,  render  section  4  of  tlie  act 
impo8fili)le  to  follow,  and,  therefore, nuga- 
tory; pnrticularly  Bo  If  both  of  the  cities 
attempting  to  couHolIdate  should  havf 
charters  of  a  different  class  under  the  act 
of  1SS3,  and  should  try  to  consolidate  as 
a  city  of  a  class  different  from  either,  as 
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they  might  do  under  the  same  section  of 
the  law. 

We  think  the  resalts  pointed  oat  which 
'would  lollowfrom  brinjcinic  the  act  of  1883 
TTlthln  the  rule  urged  by  plaintiff  are  sufii- 
clent  to  Bhow  that  it  docB  not  apply  here. 
It  BeeinB  c-lear  to  us  that  when  the  city  of 
Stockton  orc:anlzed  as  a  city  of  the  fourth 
class,  under  the  permissive  act  of  March 
IS,  1883,  that  act  then,  as  far  as  it  applied 
to  cities  of  that  class,  became  the  manda- 
tory organic  law  of  the  city,  and  remained 
BO  until  the  legislature  approved  a  new 
and  different  charter  adopted  by  the  elect- 
ors of  the  city  pursuant  to  the  amend- 
ment to  section  8,  art.  11,  ol  the  constitu- 
tion. And  that  the  new  charter,  when 
It  was  approved  by  the  legislature, entirely 
superseded  the  former  charter  under  th^ 
act  of  1883.  This  being  so,  the  city  of 
Stockton  as  a  city  of  the  fourth  class 
ceased  to  exist,  and  passed  out  of  and  be- 
yond the  scope  of  the  act  last  nienti<med. 
It  therefore  follows  that  the  judgment 
should  be  affirmed. 

We  concur:  Belcher,  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 


t5  Cai.  M8  

People  v.  Gunn.    (No.  13,591.) 
(Supreme  Court  of  California.    Aug.  4,  1890.) 

MuxiciPAi.  CoRPOBATioxs  —  Chabteb — Removal 
OF  Oppicebs — ^Pabties. 

1.  Const.  Cal.  art.  11,  $  8,  provides  that  any 
city  of  between  lO.OOOand  lOO.OOOinhabitauts  may 
frame  a  charter  for  itself,  by  causing  15  freehold- 
ers to  be  elected  "by  the  qualified  voters"  there- 
of, who  shall  prepare  a  charter,  sign  it  in  dupli- 
cate, and  return  uc  copy  to  the  mayor,  and  one 
to  the  recorder  ot  deeds  of  the  county,  that  such 
charter  shall  then  bo  published  in  two  daily  pa- 
pers of  general  circulation  in  the  city  for  at  least 
'  20  days,  and  that  within  not  less  than  30  days 
after  such  publication  it  shall  be  submitted  to  a 
vote  of  the  qualified  electors,  and  if  ratified  by 
them  and  the  legislature  it  shall  be  the  charter 
of  the  city.  Held,  that  where,  in  calling  the  elec- 
tion of  freeholders,  1,200  inhabitants,  including 
800  qualified  voters,  were  omitted,  and  had  no 
voice  in  the  election ;  and  no  copy  of  the  charter 
was  delivered  to  the  mayor,  and  none  to  the  re- 
corder; and  it  was  not  published  in  any  daily 
paper  for  20  days ;  and  the  election  for  ratifica- 
tion was  called  and  held  in  less  than  SO  days 
after  the  completion  of  the  publication,— there 
was  such  a  violation  of  the  mandatory  provisions 
of  the  constitution  as  to  invalidate  the  charter. 

8.  Said  section  of  the  constitution  further 
provides  that  alter  being  so  ratified  by  the  qual- 
ified voters,  the  proposed  charter  shall  be  sub- 
mitted to  the  legislature  "for  its  approval  or  re- 
jection as  a  whole,  without  power  of  alteration 
or  amendment, "  and,  if  approved  by  a  majority 
of  tho  members  elected  to  each  house,  shall  be- 
come the  charter  of  said  city.  Jleld,  that  since 
the  power  of  the  legislature  is  so  restricted,  its 
vote  of  approval  is  not  a  conclusive  determination 
that  tho  previous  proceedings  were  regular  and 
sufficient,  and  that  question  is  for  the  court  to 
determine. 

3.  Where,  in  a  proceeding  to  remove  the 
mayor  of  a  city  from  ofiice,  the  validity  of  the 
city  charter  is  drawn  in  question,  and  is  the  is- 
sue upon  which  the  decision  of  tho  cause  depends, 
the  city  itself  is  a  necessary  party. 

In  bank.  Appeal  from  superior  court, 
>San  Diego  county;  George  ruTEUBAUOH, 
Judge. 


Const.  Cal.  art.  11,  {  8,  provides  that  any 
city  of  more  than  10,000  and  less  than  100,- 
000  inhabitants  may  frame  a  charter  for 
Its  own  government,  subject  to  the  con- 
stitution and  laws  of  the  state,  by  caus- 
ing a  board  of  15  freeholders  "to  beelected 
by  the  qualified  voters  of  said  city," 
whose  duty  It  shall  be  to  prepare  and 
propose  a  charter,  which  shall  be  signed 
in  duplicate,  and  one  copy  returned  to 
the  mayor,  and  the  other  to  the  recorder 
of  deeds  of  the  county;  that  such  "pro- 
posed charter  shall  then  be  published  in 
two  dally  papers  of  general  circulation 
in  said  city  for  at  least  20  days,  and 
within  not  less  than  30  days  after  such 
publication  it  shall  be  submitted  to  the 
quallHed  electors  of  such  city  at  a  general 
or  special  election,"  and,  if  it  shall  be  rati- 
fied bya  majority  of  those  voting,  "it  shall 
thereafter  be  submitted  to  the  le^slature 
for  its  approval  or  rejection  as  a  whole, 
without  power  of  alteration  or  amend- 
ment, •  •  »  and,  if  approved  by  a  ma- 
jority vote  of  the  members  elected  to  each 
house,  it  shall  become  the  charter  of  such 
city,  "etc. 

Atty.  Gen.  Geoiyge  A.  Johnson  and  Stan- 
ly, Stoney  &  Hayes,  (Huasaher  dk  Brit- 
tand,  of  counsel,)  for  the  People.  Jaa.  P. 
Goodwin,  At.  A.  Luce,  and  H.  L.  Titus, 
(Oarber,  Bolt  &  Bishop,  of  counsel,)  for 
respondent. 

Fox,  J.  This  action  is  brought  under 
chapter  5,  tit.  10,  pt.  2,  of  the  Code  of  CivU 
Procedure,  to  remove  the  regpondent  from 
the  officeof  mayorof  the  city  of  San  Diego, 
it  being  charged  that  respondent  has 
usurped  and  Intruded  into  and  unlawfully 
exercises  such  ofiice.  Judgment  went  for 
defendant  on  demurrer  to  the  complaint, 
nnd  from  such  judgment  the  plaintiff  ap- 
peals. The  allegations  of  the  complaint, 
necessary  to  be  considered  here,  are:  (1) 
That  the  city  nf  San  Diego  Is,  and  at  all 
times  mentioned  in  thecomplaint  has  been, 
a  municipal  corporation  of  the  fourth 
class,  organized,  created,  and  existing  un- 
der and  by  virtue  of  the  general  law  pro- 
viding for  the  organization,  incorpora- 
tion, and  government  of  municipal  corpo- 
rations, approved  March  13,  1883,  and  the 
act  to  provide  for  the  classification  of  mu- 
nicipal corporations,  approved  March  '1, 
1883.  (2)  That  the  defendant  claims  to 
have  been  elected  mayor  of  said  city  at  a 
pretended  election  held  on  the  first  Tues- 
da.v  after  the  first  Monday  In  .April,  1889, 
and  at  which  pretended  election  he  i-e- 
ceived  a  majority  of  the  votes  cast  for 
mayor:  and  that  claiming  title  to  the  of- 
fice by  virtue  of  such  pretended  election, 
and  not  otherwise,  or  by  other  authority, 
he  has  obtruded  himself  into,  and  ever  since 
held,  and  now  usurps,  tho  said  office  of  may- 
or, and  exercises  the  functions  and  duties 
thereof.  (3)  It  then  proceeds  to  show  that 
said  pretended  election  was  one  claimed 
to  have  been  hold  under  and  In  pursuance 
of  the  provisions  of  a  charter  pretended  to 
have  been  framed  and  adopted  under  sec- 
tion 8.  art.  11,  of  tho  constitution,  and  ap- 
proved by  ajointresolution  of  both  houses 
j)f  the  legislature,  nnd  sets  out  facts  whicli 
show  that  such  charter  was  not  In  fact 
framed  or  adopted  In  accordance  with  the 
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requlretnente  of  said,  or  any,  section  of 
the  constitution,  and  polutH  out  numer- 
ous defects  in  tlie  proceedings,  by  reason 
n-hereot  it  is  claimed,  and  if  the  allcga- 
tions  of  the  complaint  are  true,  and  by 
the  demurrer  tliey  are  admitted  to  be  true, 
It  is  correctly  claimed  that  such  protended 
charter  never  did  become  a  valid  law,  and 
furnished  no  authority  lor  the  holding  of 
such  election.  The  complaint  is  demurred 
to  on  two  grounds :  (1)  That  there  is  a  de- 
fect of  parties  defendant,  in  that  the  city  ol 
San  Diego  is  a  necessary  and  proper  party 
defendant;  (2)  that  the  coinplaint  does 
nut  state  facts  sutUcient  to  constitute  a 
cause  of  action. 

1.  The  authorities  are  by  no  means  uni- 
form upon  the  first  point  made  upon  this 
demurrer.  Several  cases  are  cited  from 
other  sttxtes,  where  proceedings,  vi'liich  in 
effect  would  determine  the  legal  existence 
of  a  municipal  corporation, hare  been  sus- 
tained, without  making  the  municipality 
a  party;  and  that  where,  as  here,  the 
question  was  dii-ectly  raised.  But  we 
think  that  the  weight  of  authority  In  sis- 
ter states  and  in  England,  and  tlie  better 
reasoning,  is  that  whenever  theproceeding 
is  such  as  must  test  and  determine  the  va- 
lidity of  a  municipal  charter  as  such,  the 
municipality,  real  ur  pretended,  must  be 
made  a  party.  It  may  beotherwise  where 
the  only  effect  of  the  proceeding  will  be  to 
deteiinine  the  right  of  some  particular  per- 
son to  exercise  certain  powers  under  the 
charter.  In  this  state  we  are  cited  to  no 
case,  and  know  of  none,  where  the  ques- 
tion of  corporate  existence  was  InvolvtKl, 
and  the  question  of  parties  was  rtiised, 
in  which  the  alleged  corporation  was  not 
made  a  party  in  tlie  fli-st  instance,  or  if 
not,  the  court  required  it  to  l)e  done,  ex- 
cept it  be  that  ol  People  v.  Stanford,  77 
Cal.  3(>0, 18  Pac.  Rep.  S5,i  and  that  was  a 
a  case  of  a  private  corporation.  In  that 
case  it  was  expressly  held  that  it  would 
be  different  in  the  case  ol  a  municipal  cor- 
poration; that  in  such  a  case  "it  would 
seem  to  be  proper  that  a  defendant  claim- 
ing to  be  a  city,  •  •  »  and  acting  as 
such,  should  be  made  a  party  In  an  action 
to  detern)ine  the  validity  thereof. "  In 
People  V.  Riverside,  G6  Cal.  2S8,  5  Pac.  Bep. 
350,  the  niunicipaiity  was  made  a  party, 
and  held  to  be  the  proper  j>arty  to  thepro- 
ceeding. In  People  v.  Flint,  64  Cal.  49.  n 
case  of  a  private  corporation,  thequestion 
was,  as  here,  whether  there  ever  had  been 
a  legal  incorporation,  and  the  court  ex- 
pressly held  that  the  pretended  corpora- 
tion must  be  made  a  party  defendant.  In 
Brooks  V.  Fischer,  79  Cal.  173,  21  Pac.  Rep. 
652;  People  v.  Parks,  58  Cal.  624;  and  Peo- 
ple V.  La  Rue,  67  Cal.  526,  8  Pac.  Rep.  84, 
the  question  ot  corporate  existence  was 
incidentally  involved,  but  in  neither  of 
them  was  any  question  made  as  to  wheth- 
er or  not  the  proper  parties  were  before 
the  court.  In  People  v.  Henshaw,  76  Cal. 
4.36, 18  Pac.  Rep. 413,  and  Ex  parte  Ah  You, 
82  Cal.  339, 22  Pac.  Rep.  929,  the  question  of 
corporate  existence  was  not  Involved.  In 
this  case,  while  nominally  the  proceeding 
is  to  oast  the  delendaut  Gunn  from  the  of- 
fice ot  mayor,  It  is  apparent  on  the  face  of 
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the  complaint  that  the  real  object  of  the 
action  is  to  determine  the  right  ot  the  city 
of  San  Diego  to  exercise  the  franchise  of  a 
municipal  corporation  under  a  freeholders' 
charter  claimed  to  have  been  adopted  by 
the  people,  and  approved  by  the  legisla- 
ture. The  complaint  attempts  to  make 
nocase  against  the  defendant,  except  as  it 
is  made  through  the  alleged  Invalidity  of 
such  charter.  This  being  its  purpose,  we 
are  ot  opinion  that  the  manicipdlity  was 
a  proper  and  necessary  party  defendant 
to  the  proceeding,  and  hold  that  the  de- 
murrer was  properly  sustained  on  that 
ground.  Thl6  conclusion  necessarily  leads 
to  an  affirmance  of  the  judgment  of  the 
court  below,  but  as  new  proceedings  may 
be  instituted,  making  the  city  a  party,  we 
deem  it  proper  to  state  our  views  on  the 
second  ground  of  the  demurrer. 

2.  In  order  to  show  that  the  charter  of 
1889  never  did  becomeavalid  law, and  super- 
sede the  law  under  which  the  corporation 
theretofoi-e  existed,  and  consequently  that 
the  election  of  April,  1889,  was  illegal  and 
void,  the  complaint  allegen,  (1)  that  In- 
stead of  causing  the  board  ot  freeholders 
to  be  elected  by  the  qualified  voteiti  of  said 
city,  the  city  council  caused  them  to  be 
elected  by  only  a  portion  ot  said  qualified 
voters ;  that  in  calling  the  election  there- 
tor  a  portion  ot  the  city,  containing  a  pop- 
ulation of  more  than  1.200,  including  300 
qualified  voters,  was  omitted,  and  given 
no  voice  in  said  election;  (2)  that  when 
such  proposed  charter  was  prepared, 
no  copy  or  duplicate  thereof  was  de- 
livered or  returned  to  the  mayor,  as  re- 
quired by  the  constitution;  (3)  that  no 
copy  of  such  charter  was  delivered  or  re- 
turned to  the  recorcler  of  the  county,  hh 
required  b.v  the  constitution ;  (4)  that  said 
proposed  charter  was  not  published  in  two 
daily  papers  of  general  circulation,  or  in 
any  daily  or  other  paper  ot  said  city  for 
at  least  20  days,  as  required  by  the  consti- 
tution; (5)  that  the  election  for  the  adop- 
tion and  ratification  ol  said  proposed 
charter  was  called  and  held  less  than  30 
days  after  the  completion  of  such  publica- 
tion, contrai-y  to  the  requirements  of  the 
constitution.  Itinnybethatnone  of  these 
alleged  defectsexistin  fact,  but,  for  the  pur- 
poses of  the  demurrer,  these  allegations 
must  be  taken  as  true.  So  taking  them, 
the  complaint  very  clearly  states  tacts 
Huflicient  to  constitute  a  cause  ot  action, 
if  brought  against  the  proper  party. 
Responsive  to  this  ground  ol  demurrerthe 
respondent  claims, — I'Vrsf.that  the  alleged 
defects  are  insignificant  and  immaterial; 
and  cites  many  authorities,  which,  it  Is 
claimed,  support  that  proposition.  But 
the  mislortune  is  that  they  are  not  in 
point.  They  all  relate  to  procedure  under 
statutes  held  to  be  merely  directory.  In 
this  case,  the  procedure  was  under  consti- 
tutional pro  vislonsexpressly  declared  to  be 
mandatory  and  prohibitory.  Under  such 
provisions,  the  mode  is  the  measure  ol 
power.  The  acts  required  by  the  consti- 
tution to  be  performed  are  conditions  pre- 
cedent, and  necessary  to  the  validity  of 
the  legislation  which  it  authorizes, 
whether  that  legislation  be  by  the  people 
ot  a  mouicipailty,  under  article  11,  or  by 
the  senate  and  assembly,  under  article  4 
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The  city  of  RlvereJde  attempted  to  Incor- 
porate under  the  general  statute  on  that 
tnbject.  With  reference  to  It  this  court 
held  that  "the  right  to  enjoy  and  exercise 
the  trauchlse  of  a  municipal  corporation 
depends  on  a  compliance  with  the  provi- 
sions of  the  statute  which  authorizes  the 
organization  ol  such  corporations." 
People  V.  Riverside,  66  Cal.  291,5Pac.  Rep. 
360.  And  this  In  dlscussinK  alleged  omis- 
sions similar  to  and  not  more  Important 
than  those  alleged  to  have  taken  place  In 
the  present  case.  If  this  strict  compliance 
Is  required  with  reference  to  the  provls- 
iouB  ol  a  statute  passed  by  the  legisla- 
ture, around  which  are  thrown  none  but 
the  ordinary  safeguards  of  construction, 
which,  in  fact,are  to  be  construed  liberally 
(or  the  accomplishment  of  the  object  and 
the  promotion  ol  justice,  how  much  more 
strict  should  be  the  compliance  with  the 
requirements  of  a  constitution,  which  on 
its  lace  declares  that  all  its  provisions  are 
mandatory  and  prohibitory,  unless  other- 
wise expressly  provided?  We  are  not  at 
liberty  to  say  that  any  constitutional  pre- 
requisite to  the  validity  of  a  law  is  of  no 
practical  service,  or  to  consider  the  policy 
of  a  provision,  when  its  language  seems 
plain  and  positive.  Weill  v.  Ken  field,  64 
Cal.  117.  The  language  of  Judge  Coot.kt 
in  his  work  on  Constitutional  Limita- 
tions, (page  78,)  quoted  and  adopted  in 
State  T.  Rogers,  10  Nev.  25.3,  is  dii-ectly  in 
point,  and  shows  that,  even  in  the  absence 
of  a  clause  making  its  provisions  manda- 
tory and  prohibitory,  the  courts  will  not 
bold  the  provisions  of  a  constitution  to  be 
directory  or  unessential,  but  will  rather 
hold  that  wherever  it  prescribes  a  mode, 
that  mode  is  the  measure  or  power. 
Second.  It  Is  claimed  by  respondent  that 
the  question  of  whether  or  not  these  al- 
leged defects  exist,  or  the  proceedings  In 
the  framing  and  adoption  of  the  charter 
were  regular,  has  been  conclusively  deter- 
mined by  the  legislature  in  its  preamble  to 
the  joint  resolution  of  the  two  houses  in 
approving  the  same;  and  authorities  are 
cited  which  are  claimed  to  support  this 
contention.  Rutin  this  case,  as  in  the 
other,  the  authorities  are  not  in  point. 
They  relate  to  matters  of  legislative  dis- 
cretion, and  to  cases  where  the  legislature 
is  authorized  to  pass  laws  only  in  certain 
contingencies,  such  as  acts  for  the  crea- 
tion of  new  counties,  when  theconstltu  tion 
provides  that  no  county  shall  be  created 
with  less  than  a  certain  prescribed  popu- 
lation and  the  like.  In  such  cases  it  has 
been  held  that  the  determination  of  the 
legislature  upon  the  question  of  whether 
the  contingency  had  happened  which  au- 
thorized the  passage  of  the  act  was  con- 
clusive. And  in  all  cases,  it  may  be  said 
that  unless  there  is  a  constitutional  in- 
hibition the  determination  ol  the  legisla- 
ture upon  the  question  of  the  policy  of  the 
passage  of  an  act  is  conclusive.  But  even 
in  such  cases,  the  courts  are  not  concluded 
from  inquiring  into  the  regularity  and  con- 
stitutional sufficiency  of  themodeadopted 
by  the  law-maker  in  the  passage  of  the 
act.  In  this  case  the  legislature  was  not 
the  law-maker ;  it  did  not  frame  -or  pass 
the  law.  It  simply  passed  a  resolution 
approving  it.    It  was  not  charged  with 


any  dnty.and  to  It  was  not  delegated  any 
power,  either  in  framing  or  adopting  the 
law.  Its  act  was  not  the  enactment  of  a 
statate.  It  was  not  called  upon  or  au- 
thorized by  the  constitution  to  adjudicate 
upon  the  question  of  wbetbOT  the  law- 
makers, the  municipal  authorities  and 
(people  of  San  Diego,  had  proceeded  regu- 
larly in  the  framing  and  adoption  or  pas- 
sage of  the  law  or  not.  That  was  a  judi- 
cial question  the  determination  of  which 
belong:ed  to  the  judicial  department  of  the 
government,  and  to  meet  which  the  mak- 
eiTS  of  the  law,  those  upon  whom  the  pro- 
ceedings prescribed  by  the  constitution 
devolved,  were  bound  to  proceed  at  their 
peril.  The  legislature  knew  nothing,  and 
under  the  law  could  know  nothing,  of  the 
charter,  until  it  was  presented  to  the 
two  houses,  not  for  enactment,  but  for 
approval,  by  those  upon  whom  the  power 
and  duty  devolved  of  framing  and  adopt- 
ing it.  When  BO  presented,  it  brought 
with  it  the  presumption  of  regularity  in 
what  had  gone  before,  and  the  legislature 
exercised,  as  to  it,  simply  the  same  power 
which  is  delegated  to  the  governor  with 
reference  to  bills  framed  and  passed  by 
the  legislature,  that  of  approval  or  rejec- 
tion. It  bad  no  more  Judicial  power  to 
inquire  into  and  determine  the  regularity 
or  sutliciency  of  the  precedent  steps  in  the 
history  of  the  framing  and  adoption  of 
the  measure,  than  the  governor  would 
have  to  question,  inquire  into,  and  adjudi- 
cate upon,  the  history  of  a  legislative  bill, 
when  it  came  to  him  duly  certified  for  bis 
approval  or  rejection.  The  preamble 
neither  added  to  nor  detracted  from  tbe 
resolution  of  approval.  The  conditions 
precedent,  which  are  here  alleged  to  have 
been  violated,  were  all  acts  to  be  per- 
formed by  the  law-maker,  not  facts  to  be 
found  by  the  bodies  whose  sole  (unction 
was  to  approve  or  reject  the  law.  It  now 
remains  for  the  courts  to  determine,  since 
the  matter  is  disputed,  upon  proof  of  tbe 
facts,  whether  these  conditions  were  per- 
formed or  not.  We  are  not  prepared  to 
say  that  the  first  of  the  objections  above 
noted  under  this  point  would  of  itself  be 
sufficient  to  defeat  the  charter,  if  all  the 
other  requirements  ol  theconstltu  tion  have 
heen  complied  with.  The  appointment  of 
freeholders  may  be  likened  to  the  selection 
o(  a  committee  to  prepare  and  draft 
an  instrument  to  be  presented  for  the  con- 
sideration and  approval  or  rejection  of 
the  body  making  the  appointment.  The 
result  of  their  labors  is  without  force  or 
value,  until,  having  been  duly  authenti- 
cated, and  BO  hedged  about  as  to  protect 
It  in  two  separate  places  from  alteration 
or  change,  then  accurately  published  in 
the  manner  and  for  the  time  required  by 
the  constitution,  so  as  to  glye  it  the  larg- 
est publicity,  and  bring  it  home  to  the  at- 
tention of  the  people  to  be  affected  there- 
by, and  30  full  days  after  such  publication 
given  to  the  people  to  digest  the  same, 
and  deliberate  thereon,  and  then,  at  an 
election  at  which  all  the  electors  to  be 
affected  by  its  provisions  are  given  an  op- 
portunity to  TOte,  it  has  been  approved 
by  a  majorityof  the  voters  voting  at  such 
election.  Thsn,  and  not  till  then,  has  It 
been  given  such  vitality  as  to  entitle  it  to 
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he  presented  to  the  legislatare.  If  there 
approved  by  a  majority  vote  of  the  mem- 
bers of  each  boDse,  it  then  becomes  the  or- 
ganic law  of  the  municipality,  "enperaed- 
ing  any  exlstlnK  charter,  and  any  amend- 
ments thereof,  and  all  special  laws  Incon- 
sistent with  said  charter. "  If  all  the  sub  ■ 
sequent  procpedlngs  have  been  inconforni- 
Ity  to  the  constitution,  it  may  then  be  too 
late  to  attack  the  charter  on  the  ground 
that  provision  had  not  been  made  for  the 
opening  of  pulls  In  a  given  precinct  of  the 
city,  at  the  election  of  the  freeholders  who 
drafted  the  charter,  especially  if  it  be  not 
sbown,  and  it  is  not  here  contended,  that 
the  number  of  voters  thus  deprived  of  the 
opportunity  to  vote  at  that  election  was 
safflclent  to  have  changed  the  result. 
Even  then  it  is  questionable  whether  the 
attack  ought  not  to  have  been  made  be- 
fore the  submission  of  the  charter,  and  In 
the  form  of  proceedings  to  contest  the  va- 
lidity of  the  election.  Bat  the  other  points 
of  objection  to  the  validity  of  this  charter 
are.  In  onr  judgment,  if  shown  to  be 
fonnded  upon  fact,  vital,  and  for  that 
reason  the  demurrer  on  this  ground  should 
have  been  overruled,  and  the  defendant 
put  to  answer.  The  demurrer  being  sus- 
tained, however,  on  the  flrat  ground,  the 
lodgment  must  be  affirmed,  and  it  is  so 
ordered. 

W'econcur:  Beatty.O.J.;  Paterbon,J. 

McFari.ano,  J.  I  concur  In  the  judg- 
ment, and  in  all  that  is  said  In  the  opin- 
ion of  Mr.  Justice  Fox,  except  in  these 
particulars:  (1)  I  think  that  the  language 
of  the  opinion  Is  too  strong  on  the  subject 
of  strict  compliance  with  the  provisions 
of  the  constitution  relating  to  freeholders' 
charters.  BecausetheconBtitution declares 
the  provisions  to  be  mandatory.  It  does 
not  follow  that  a  substantial  compliance 
with  them  is  not  sufficient.  The  proceed- 
ings for  the  adoption  of  a  charter  will 
probably  never  be  so  literally  perfect  that 
n  critical  and  hostile  eye  cannot  detect  In 
them  some  Blight  defect  or  irregulailty, 
which  ought  not  to  be  considered  fatal. 
"Whether  or  not  there  has  been  a  sufficient 
compliance  with  the  constitution  in  any 
pHrticular  case  must  depend  on  the  par- 
ticular facts  of  that  case.  In  the  case  at 
bar,  some  of  the  alleged  failures  In  the 
proceedings  are  clearly  material.  (2)  As 
to  the  alleged  failure  to  give  certain  citi- 
zens an  opportunity  to  vote  for  the  free- 
holders, I  think  that  matter  should  stand 
upon  the  same  footing  as  other  elections ; 
that  is,  that  it  should  be  shown  that  the 
votes  of  those  excl  uded  might  have  changed 
the  result.  In  all  other  respects,  I  concur 
in  the  opinion  of  Justice  Fox. 

85  Cal.  Jl«  


Gibson  v.  Superior  Coubt.    (No.  13,642.1 
(Supreme  Court  of  California.    Aug.  2,  1890.) 

Cehtiorabi — When  Lies— Sextins  Asidb  De- 
fault. 
1.  Though  the  court  has  uo  jurisdiction  to  ex- 
tend the  time  to  answer  beyond  that  allowed  by 
statute,  where  such  extension  is  attempted  to  be 
made,  and  judgment  by  default  Is  thereafter  en- 
tared,  the  court  has  jurisdiction  to  set  aside  such 
default,  and  plaintiff's  remedy  thereupon  is  by 
appeal,  and  not  by  certiorari. 
v.24p.no.l2— 46 


3:  On  peUtian  for  a  writ  of  eaUoraH  to  snoh 
ruling  the  supreme  court  has  no  jurisdiction  to 
set  aside  the  order  of  the  trial  court  granting  an  ex- 
tension of  the  time  to  answer. 

In  bank.  Certlor&ri  to  BUi>erior  court, 
city  and  county  of  San  Francisco ;  J.  P. 
HooE,  Judge. 

For  proceedings  on  writ  of  review,  see 
ante,  152. 

Welker&  Welker,  for  petitioner.  Smitb 
A  O'Keefe  and  J.  H.  Moore,  for  respondent. 

Works,  J.  This  is  an  application  for  a 
writ  of  certiorari.  The  petitioner  ob- 
tained a  judgment  by  default  In  the  court 
below.  The  court  subsequently,  on  appli- 
cation of  toe  defendant,  set  aside  the  de- 
fault. Thereafter  the  petitioner  moved 
the  court  to  vacate  the  order  last  named, 
and  his  motion  was  denied.  He  claimed 
in  support  of  this  petition  that  his  default 
was  profierly  taken  because  the  time  al- 
lowed by  statute  for  the  defendant  to  an- 
swer had  expired,  and  also  the  time  for 
which  thecourt  below  might  haveextended 
the  time,  and  that  the  court  had  made  an 
order  extending  thetlme  to  answer  beyond 
the  time  allowed  by  law.  It  is  Insisted 
that  the  court  below  had  no  power  to  ex- 
tend the  time  beyond  the  number  of  days 
allowed  by  the  statute,  and  that  therefore 
it  had  no  jurisdiction  to  set  aside  the  or- 
der defaulting  the  defendant.  But  this 
does  not  follow.  It  may  be  conceded  that 
the  court  has  no  jurisdiction  to  extend  the 
time  within  which  to  answer  beyond  the 
time  fixed  by  the  statute,  but  it  had  juris- 
diction to  set  aside  a  default,  whether 
such  extension  of  time  has  been  granted, 
or  attempted  to  be  granted,  or  not.  If 
the  default  was  set  aside  on  the  ground 
that  the  time  within  which  to  answer 
had  been  extended,  and  the  court  had  no 
jurisdiction  to  grant  such  extension,  the 
order  setting  aside  the  default,  and  the 
subsequent  order  denying  the  petitioner's 
motion  to  vacate  the  same,  might  for  that 
reason  have  been  erroneous,  but  there 
was  no  want  of  jurisdiction  in  the  court 
to  make  the  ordera.  The  remedy  of  the 
petitioner,  if  he  haa  any.  Is  by  appeal,  not 
by  certiorari.  We  are  also  asked  to  set 
aHlde  the  orders  made  by  thecourt  below 
extending  the  time  within  which  the  de- 
fendant might  answer,  but  this  we  can- 
not do  In  a  proceeding  of  this  kind,  and  if 
it  were  done  it  would  serve  no  useful  pur- 
pose. If  the  petitioner  should  appeal  his 
case,  and  it  should  appear  in  the  tran- 
script that  the  order  extending  time  went 
further  than  the  law  allowed,  he  would 
be  entitlf d  to  the  benefit,  if  any,  resulting 
from  such  facts  on  the  appeal.  Writ  and 
motion  denied. 

We  concur:  Fox,  J.;  Sbakpstkix,  J.; 
McFaklano,  J.;  Th<)r.\ton,  J. 

85  Cal.  IM 

Beardsley  v.  Frame  et  al.    (No.  12,199.) 
(Supreme  Couit  of  California.     July  81,  1&90.) 

PBOOF  of  JODGMEKT  —  AsSIONME!(T  FOE  BUSEFIT 

OP  Crgditobs. 
1.  Under  Code  Civil  Proc.  Cal.  H  Ml,  912,  a 
Justice's  docket  containing  a  minute  of  a  judg- 
ment is  sufDcient  proof  of  the  judgment  to  justify 
the  action  of  the  constable,  in  ^kiug  property  un- 
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der  execution  thereon,  where  sach  docket  is  intro- 
duced in  an  action  on  the  constable's  bond  for 
damages  for  the  seizure. 

a.  Where  the  inventory  filed  with  an  assi^rn- 
ment  omits  certain  of  the  assignor's  property  and 
also  some  of  his  debts,  and  such  omissions  were 
not  made  in  good  faith,  the  assignment  is  void 
under  Civil  Code  Cal.  $$  S461,  34ti5,  declaring  it 
void  unless  an  inventory  is  filed  specifying  each 
croditoi-,  and  the  amount  due  him,  and  all  the 
debtor's  property  not  exempt  from  execution. 

ConimlBBlonerB' deciBion.  Department  1. 
Appeal  from  Buperior  court,  Del  Norte 
county;  Jambs  E.  Murphy,  Judge. 
:  L.  F.  Cobvrn  and  Sa  wyer  Jt  Burnett,  for 
appellant.  Lucas  &  Miller,  lor  respond- 
ents. 

Hatne,  C.  This  waB  an  action  against 
a  constable  and  the  sureties  on  his  official 
bond  fordaniages  for  tlie  seizure  of  certain 
personal  property  claimed  by  tlie  plaintifl 
as  assignee  for  tlie  benefit  of  creditors  of 
onoWicictorOhison.  Tlie  defendants  had  a 
verdict  and  judgment,  and  tlie  plaintiff  ap- 
peals. The  defendant  justified  under  two 
writs  of  execution,  one  of  which  was  In 
favor  of  one  Hazletlne,  and  the  other  of 
one  Hobbs.  The  proceedings  in  Hazle- 
tine's  suit  were  ruled  out,  but  the  proceed- 
ings In  the  Hobbs  suitwere  admitted,  and 
we  think  properly  so.  The  objection 
made  to  them  is  that  tlicpc  was  no  proof 
of  the  judgment.  But  the  justice's  docket 
containing  a  minute  of  the  judgment  was 
read  and,  this  was  sufhclent  evidence  of 
the  judgment.  Code  Civil  Proc.  §§  911,912. 
And  if  tlie  constable  acted  under  execution 
upon  a  valid  judgment  it  was  a  sufficient 
justification,  and  shows  that  he  was  not 
a  trespasser.  So  far  as  this  action  is  con- 
cerned, therefore,  it  does  not  matter  that 
the  l-Iazlctine  judgment  was  ruled  out. 
But  it  is  contended  that  at  the  time  the 
Hobbs  judgment  was  rendered  the  judg- 
ment debtor  had  already  assigned  his 
property  to  the  plaintiff,  and  this  brings 
up  the  question  of  the  validity  of  the  as- 
signment. It  must  l»e assumed  in  support 
of  the  verdict  that  the  jury  found  that  it 
was  not  valid,  and  we  are  unable  to  day 
upon  the  reconl  before  ns  that  this  find- 
ing can  be  disturbed.  In  the  first  place  it 
Is  questionable  whether  the  purpose  for 
which  the  nsHlgnmcut  was  made  is  one 
sanctioned  by  law.  The  stal-ut-.-  provides 
that  "an  assignment  for  the  benefit  of 
creditors  Is  void  against  any  creditor  of 
the  assignornotassentlngthereto  •  »  • 
(5)  if  It  confer  upon  the  assignee  any  pow- 
er which,  if  exercised,  might  jirevent  or  de- 
lay the  immediate  conversion  of  the  as- 
signed property  to  the  iiurposes  of  the 
trust."  Civil  Code.  §:M57.  And  the  deed 
of  assignment  provides,  among  other 
things,  that  the  assignee  shall  "run  the 
saw  and  stave  mill  belonging  to  the  said 
party  of  the  first  part,  and  saw  lumber 
and  staves,  employing  men  to  do  so,  and 
sell  the  same,  8hli)ping  the  same  to  San 
Francisco,  or  otherwise,  as  to  the  trustee 
shall  seem  best,  and  after  paying  the  nec- 
essary expenses  therefor,  to  apply  the  bal- 
ance of  the  receipts  arising  from  said  sales 
to  the  payment  of  all  of  the  said  debts 
then  due,  "etc.  But  there  is  some  evidence 
tending  to  show  that  Hobbs  consented  to 
the  assignment  although  he  did  not  sign 


the  deed,  as  most  of  the  other  creditors 
did,  and  therefore  we  do  not  rest  our  opin- 
ion upon  this  ground.  We  think,  how- 
ever, no  sufficient  inventory  was  filed. 
The  statute  provides  that  the  debtor 
must  file  an  Inventory  siiecifying  "all  the 
creditors  of  the  assignor, "  and  "  the  sum 
owing  to  each  creditor,"  (Civil  Code, 
§  3461,)  and  that  unless  such  an  inventory, 
or  a  Bpe<-lfied  substitute,  of  which  there  is 
no  question  here,  be  Hied,  the  assignment 
shall  be  void,  (Id.  §  346.5.)  The  answer 
set  up  the  fact  that  the  inventory  filed 
was  "false and  untme,"  In  that  It  omitted 
debts  due  to  Hazletlne  and  Hobbs.  The 
debt  of  Hobbs  was  omitted  altogether 
from  the  inventory,  and,  while  the  name 
of  Hazletlne  appears  there,  the  evidence 
shows  that  part  of  the  sum  due  to  him 
was  omitted.  The  evidence  also  showed 
that  a  debt  was  due  to  Snow  &  Lane  of 
^00,  which  does  not  appear  on  the  inven- 
tory. And  the  debtor  himself  said,  when 
the  Inventory  wa»  presented  to  him,  "I 
do  not  see  all  of  my  creditors. "  The  stat- 
ute further  provides  that  the  inventory 
shall  contain  a  list  of  all  the  property  of 
every  kln<l  nf>t  exempt  from  execution, 
etc.,  (see  section  3461,  subd.  7,)  and  there 
is  evidence  tending  to  show  that  some  of 
the  del)tor's  property  was  omitted  from 
the  list.  These  omissions  of  debts  and 
property  are  not  merely  trivial  matters, 
but  are  matters  of  substance;  and,  it  It  be 
assumed  that  they  were  made  "in  good 
faith,"  it  is  open  to  question  whether  the 
as.signee  can  claim  that  he  stands  in  the 
same  position  as  If  the  statute  had  been 
complied  with.  But,  however  this  may 
be,  it  must  be  assumed  from  the  verdict 
that  the  jury  did  not  believe  that  the 
omlsHioiis  were  made  in  good  faith;  and 
wo  cannot  say  upon  the  evidence  that  this 
finding  was  unwarranted,  there  being 
some  evidence  of  tamjierlng  with  the  in- 
ventory after  it  was  filed,  which,  if  it  be  as- 
sumed to  bo  true,  as  it  must  at  this  Btage 
of  the  proceedings,  tended  to  cast  suspi- 
cion over  the  whole  transaction.  In  the 
view  wo  have  taken  the  other  questions 
are  imnmterial.  It  is  proper  to  add,  how- 
ever, that  if  Hazletlne  has  a  valid  judg- 
ment it  might  affect  certain  questions  as 
to  the  distribution  of  the  proceeds  of  tlie 
execution  sale,  but  would  not  be  material 
here.  We  therefore  advise  that  the  judg- 
ment and  order  appealed  from  be  affirmed. 

Wc  concur;  Belchek,  CO.;    Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from  are  affirmed. 

85  Cal.  174 

People  v.  SxEWAitT.    (No.  20,655.) 
{Supreme  Court  of  Calif omAau     Aug.  1,  1890.) 

Assault  with  Isttent  to  Rapb— Etidexce— 
Other  Offenses. 
On  an  indictment  for  assault  with  intent  to 
commit  rape  on  a  female  under  the  age  of  consent, 
the  admission  of  evidence  that  defendant  faxul 
been  guilty  of  lewd  and  immoral  conduct  with 
other  young  girls  is  reversible  error. 

Department  3.  Appeal  trom  saperlor 
court, San  Diego  county;  Jobn  R.  Aitken, 
Judge. 
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W'tlllam  Darby,  for  appellant.  Oeo.  A. 
Johnson,  Atty.  Uen.,  for  the  People. 

McFarland,  3.  Defendant  was  Inillcted 
for  HDd  convicted  of  the  crime  of  on  as- 
Banltwitb  intent  to  commit  rape  upon 
the  person  of  one  Myrtle  CulllnB,''a  female 
child,  under  the  aee  of  fourteen  years. " 
He  appeals  from  the  judgment  and  from 
an  order  denying  talm  a  new  trial.  The 
appellant  relies,  among  other  grounds  for 
reversal,  upon  the  alleged  error  of  the 
trial  court  in  admitting  evidence  tending 
to  show  lewd,  immoral,  and  indecent  con- 
duct of  appellant  with  persons  other  than 
■aid  Myrtle  Collins,  and  tending  to  show 
lewd  acts  and  occurrences  between  appel- 
lant and  such  other  persons.  The  evidence 
of  the  prosecution,  with  the  exception  of 
the  testimony  of  Myrtle  Collins  herself, 
consisted  almost  entirely  of  the  testimony 
of  five  or  Biz  witnesses  to  the  effect  that 
appellant  bad  been  guilty  of  lewd  con- 
duct with  several  other  young  girls,  and 
tending  to  show  that  he  endeavored  to 
corrupt  said  other  gii-ls.  and  that  he  bad 
sexual  Intercourse  with  some  of  them. 
This  evidence  was  objected  to  by  appel- 
lant, who  tooit  proper  exceptions  to  ita 
admission.  Tbe  admission  ol  tliis evidence 
was  clearly  reversible  error.  There  is  no 
general  rule  more  firmly  settled  than  that 
the  prosecution  cannot  prove  the  com- 
mission by  a  defendant  of  other  offenBes 
for  tbe  purpose  of  increasing  the  lilceli- 
bood  that  be  committed  the  particular 
offense  with  which  he  is  charged.  People 
▼.  Lenon,  70  Cal.  628,  631,  21  Pac.  Itep.  %.T, 
People  y.  McNutt,  &4  Cal.  116;  People  v. 
Barnes,  48  Cal.  651.  There  Is  an  exception 
to  the  mle  which  allows  proof  of  other 
acts  in  some  exceptional  cases,  in  order  to 
show  tbe  intent  with  which  the  act 
charged  was  done,  but  this  exception  doea 
not  apply  to  the  case  at  bar.  Moreover, 
tbe  precise  point  was  decided  In  People  t. 
Bowen,49  Cal.  654.  In  that  case  the  court 
■ay :  "  At  the  trial  the  court  allowed  tbe 
prosecution,  against  defendant's  objection, 
to  taitroduce  In  evidence thedeclarations of 
defendant  concerning  his  misconduct  with 
other  young  girls.  The  attorney  general 
admits  that  this  was  error,  and  we  agree 
with  tbe  attorney  general.  Judgment 
and  order  denying  a  new  trial  reversed, 
and  cause  remanded  for  a  new  trial."  And 
for  this  reason  the  same  order  must  b« 
Bade  in  the  case  at  bar.  And  In  this  case 
we  do  not  understand  the  attorney  gen- 
eral as  seriously  insisting  that  the  ruling 
of  the  court  on  this  point  was  not  errone- 
ous. 

We  see  no  need  of  examining  the  other 
points  in  detail.  We  may  say,  however, 
that  we  think  the  indictment  sufflcient, 
and  that  the  rulings  of  the  court  in  giving 
and  rtsluslug  Instructions  were,  taken 
together,  not  erroneous.  The  statute 
formerly  made  the  age  of  consent  10  years. 
An  amendment  makln;r  tliut  age  14  years 
took  effect  on  May  15,1^^9.  The  prownut- 
ing  witness  was  14  years  old  on  May  I8th 
ol  that  year.  "We  take  these  figures  to  be 
con-ect  because  tbey  are  so  stated  in  the 
inotructiuns  and  in  the  brief  of  appellant. 
Must  of  tbe  acts  of  appellant,  as  testifled 
to  by  the  prosecuting  witness,  occurred 


before  May  IStta.and  while  she  was,  under 
the  lawas  It  then  stood, of  the  age  ol  legal 
consent.  She  testified,  however,  to  soms 
of  such  acts  as  occurring  between  the  15tli 
and  18th,  when  she  could  not  legally  con- 
sent. Perhaps,  therefore,  the  instructions 
should  more  clearly  distinguish  those  two 
periods.  If  appellant  did  the  acts  charged 
between  the  16th  and  IStta  of  tbe  said 
month  he  would  be  gruilty  whether  the 
prosecuting  witness  actually  consented 
or  not;  but  if  they  were  committed  before 
the  15th  or  after  the  18th,  then,  in  order 
to  constitute  tbe  offense  charged,  some 
force  or  intimidation  would  have  to  be 
shown,  or  some  want  of  consent  on  her 
part.  Judgment  and  order  reversed,  and 
cause  remanded  for  a  new  trial. 

We  eoncnr:  Ceattt,  C  J.;  Sbabv- 
■TSIM,  J. 

"""""*  C85  Cftl.  83) 

Franxlix  t.  Southern  Cal.  M.  R.  Oov 

(No.  ia,552.) 

{.SvvrOM  Court  of  CaHfomia.    July  SO,  1800.) 

CASBiBBa— Iwuxns  to  PASssKons  ALioBTure 
noK  Trains. 
A  paaaanger  on  a  steam  motor  railway  no- 
tifled  the  oonductor  thatahe  desired  to  alight  ata 
certain  station,  but  was  carried  beyond  it,  and 
upon  a  switch,  where  she  was  allowed  to  alight. 
The  engine,  meanwhile,  had  been  disconaected 
from  the  coach,  switched  onto  the  main  track, 
and  was  coming  back  to  connect  with  the  nther 
end  of  the  coach  for  the  retnm  trip,  when  it 
strack  and  injnred  plaintiff,  who  was  cxoasing 
the  track  to  go  to  her  home.  No  special  warn- 
ing was  given,  and  several  witnesses  testified 
that  no  l>ell  was  rung,  or  whistle  sounded.  Held, 
it  was  eminently  a  case  for  the  jury  both  as  ti 
negligence  and  contributory  negligence,  and  a 
verdict  ia  plaintiff's  favor  would  not  be  di»- 
tvirl>ed. 

In  bank.  Appeal  from  superior  court, 
San  Bernardino  county ;  John  L.  Cam^ 
BEix,  J  udge. 

Rolfe  <&  Freeman,  (H.  M.  WOlla,  of  coun* 
sel)  fur  appellant.  Waters  <£  Uird,  for  ro> 
spondent. 

Fox,  J.  Action  for  personal  Injnries. 
Verdict  and  judgment  for  91,750  in  favor  of 
plaintiff,  from  which  defendant  appeals, 
the  case  coming  up  on  tbe  Judgment  roll, 
which  includes  tbe  evidence  embodied  In  • 
bill  of  exceptions.  On  the  trial  it  was  ad- 
mitted that  the  defendant,  a  corporation, 
owns  and  operates  a  motor  railroad  run- 
ning from  San  Bernardino  to  Col  ton.  Ths 
proof  shows  that  the  road  is  operated 
with  cars  propelled  by  steam-power.  Two 
points  are  presented  and  insisted  on  upon 
tbe  appeal:  (1)  That  the  court  erred  in 
denying  defendant's  motion  for  a  nonsuit; 
(2)  that  tbe  evidence  Is  Insufficient  to  jus- 
tify tbe  verdict. 

1.  It  was  shown  on  behalf  of  plaintiff 
that  on  tbe  morning  of  Juno  30, 1888,  shs 
entered  tbe  car  of  defendant  at  San  Ber- 
nardino as  a  passenger  to  be  ti-ansported 
thence  to  Colton.  Owing  to  some  dilfi- 
culty  in  making  change  her  fnre  was  not 
paid  in  advance,  but  it  was  paid  at  Cot- 
ton before  she  attempted  to  alight  from 
the  car.  No  question  is  made  but  that  she 
was  a  regular  pasHenger,  and  bad  all  tbe 
rights  of  transportation,  care,  and  proteo 
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tion  that  are  dao  to  any  passenger  trayel- 
llng  by  the  railroad.  The  road  of  defend- 
ant enters  Colton  from  the  north  by  way 
of  Conn  street.  At  the  north-west  comer 
of  Conn  and  Front  Btreets,  commonly 
called  "  Thompson's  Corner, "  was  situated 
the  office  of  the  company  for  the  town  of 
Colton,  and  that  corner  was  proved,  and 
In  argument  is  conceded,  to  have  been  the 
usual  stopping-place  for  the  car.  The  con- 
ductor was  notified  by  plaintiff  and  her 
escort  of  her  desire  to  get  off  the  car  at 
that  place.  The  track  of  the  road  contin- 
ues sonth  along  Conn  street,  across  First 
street,  and  tbeu  turns  to  the  west,  on  a 
strip  of  land  known  as  the  **  Railroad  Re- 
servation," being  a  strip  of  'ipen  gronnd 
lying  between  First  street  and  the  tracic 
of  the  Southern  Pacific  Rnilroad  Company. 
Thlseutlre strip  of  ground  is  used  much  as 
a  street,  the  track  of  defendant's  road 
traversing  its  entire  length,  and  the  place 
being  open  in  common  with  Front  sti-eet, 
and  used  by  the  public  in  driving  vehicles 
over  It  to  and  from  the  Soutliern  Pacific 
Railroad  depot.  At  about  140  feet  west  of 
the  west  line  of  Conn  street  there  is  a  plat- 
form along  the  southerly  side  of  the  track 
of  defendant's  road,  where  the  cars  of 
defendant  stop  to  discharge  and  receive 
passengers  to  and  from  the  Southern  Pa- 
ciflc  depot.  About  240  feet  west  of  this 
platform  there  is  an  automatic  switch,  by 
means  of  which  the  cars  of  defendant,  with- 
out stopping,  are  switched  off  onto  a 
track  running  at  a  distance  of  between 
3  and  4  feet  north  of  and  parallel  with 
the  muin  track  for  a  distance  of  about 
180  feet,  were  it  again  connects  with 
the  main  line,  which  continues  still  to  the 
west  about  SK)  feet,  and  enters  an  engine- 
house  alHo  belonging  to  or  used  by  defend- 
ant. These  distances  are  computed  from 
a  diagram  accompanying  the  transcript. 
Reaching  Colton  dpfendant  runs  its  train 
onto  the  side  track,  slackens  its  speed,  un- 
■jonples  without  stopping,  and  runs  the 
engine  forward  onto  the  main  track,  the 
brakewan  stopping  the  coach  on  the  side 
track.  Sometimes  thoengine  runs  into  the 
engine-house,  and  sometimes  it  stops  on 
the  main  track  without  going  into  the  en- 
gine-house, but  it  always  comes  to  a  stop, 
and  usually  remains  some  little  time  oil- 
ing up,  or  the  like.  It  then  runs  down  the 
main  track  to  the  eastern  end  of  the 
switch,  runs  up  the  side  track,  and  couples 
onto  the  coach,  when  the  train  it,  ready 
for  its  return  trip.  It  will  thus  bcseentliat 
this  point  west  of  the  platform  is  prai;ti- 
cally  the  switching  yard  of  the  defendant. 
When  plaintiff  and  her  escort  entered  the 
carat  San  Bernardino,  they  notified  the 
conductor  that  they  wished  to  got  off  af 
Thompson's  Comer.  Upon  approat-hin;. 
that  point,  observing  that  the  train  di' 
not  begin  to  slow  down,  they  rose  fron 
their  scuts  and  signaled  the  conductor, 
when  he  asked  them  If  they  wished  to  get 
oH  there.  To  this  they  answered  in  the 
affirmative,  but  by  that  time  the  car  bad 
passed  that  station,  and  the  conductor 
said  he  would  stop  at  the  next  station, 
which  was  the  platform  aforesaid.  The 
train,  however,  did  not  stop  at  the  plat- 
form, but  was  run  forward  and  onto  the 
aide  track,   where   the  engine  was   un- 


coupled, without  stopplnar,  and  mn  tor- 
ward  as  usual  onto  tbe  main  track  west 
of  the  switch,  tbe  coach  being  stopped  by 
the  brakeman  about  midway  between  tbe 
two  ends  of  the  awitcb  or  aide  track.  At 
tliat  point  there  was  no  platform,  on 
either  side,  for  the  accommodation  of  pas- 
sengers getting  oft  or  onto  tbe  cars.  Tbe 
coach  was  divided  intotwocompartments 
by  a  dead-wall  crossing  tbe  same  from  side 
to  Hide.  Tbe  plaintiff  and  conductor  were 
in  the  rear  or  moat  easterly  compartment, 
and  the  brakeman  on  the  platform  at  the 
west  end  of  the  car.  From  the  rear  com- 
partment no  personcouid  see  anything  tu 
tbe  west,  on  eitherthe  main  or  aide  tracks. 
As  the  coach  came  to  a  stop  the  plaintiff 
rose,  and,  having  in  tbe  mean  time  found 
some  coin,  pain  the  conductor  ber  tare,  re- 
ceiving some  small  change  in  return,  and 
immediately  went  to  the  rear  door  and 
alighted  on  the  sooth  aide,  her  home  being 
across  all  the  tracks  of  fouth  roads,  on  the 
south  aide,  and  some  little  distance  there- 
from. Her  escort  stopped  a  moment  to 
speak  to  the  conductor,  and  then  followed 
her.  As  he  started  to  step  down  from  tbe 
platform,  by  leaning  forward  and  looking 
outside  tbe  coach  to  the  westward,  hesa  w 
the  engine  coming  down  the  main  track 
and  very  near  to  plaintiff,  who  was  at  the 
moment  walking  away  from  the  platform, 
and  about  to  cross  tbe  main  track,  less 
than  three  feet  from  tbe  side  of  the  coach. 
He  gave  a  warning  outcry,  and  aimultane- 
oaaly  the  piaintitf  felt  tbe  motion  uf  the 
atmosphere  made  by  the  approaching  en- 
gine, and,  casting  her  eyes  in  that  direc- 
tion, saw  the  engine  almost  immediately 
upon  her.  She  threw  herself  backward 
to  avoid  it,  but  it  was  too  late,  and  she 
was  struck  down  by  tbe  engine,  and 
dragged  several  feet,  and  rolled  over  once 
or  twice,  receiving  personal  injuries,  for 
which  damages  are  claimed  in  this  action. 
Some  of  the  witnesses  on  the  part  of  the 
plaintiff  testify  that  no  bell  was  rung,  or 
whistle  sounded.  All  testify  that  they 
heard  none ;  and  there  is  no  pretense  that 
the  plaintiff  was  warned  or  cautioned  by 
any  person  of  the  approach  of  the  engine, 
or  against  getting  off  on  that  side.  Tiie 
engine  made  no  stay  on  this  occasion  at 
the  west  end,  but,  as  soon  as  it  had 
passed  the  switch,  and  come  to  a  halt,  re- 
vereed,  and  came  immediately  back  down 
themain  track.  But  a  few  moments  inter- 
vened between  the  time  the  coach  came  to 
a  halt,  and  the  time  plaintiff  wna  struck 
by  the  engine.  The  evidence  presenting 
this  state  of  facts,  at  the  close  of  plaintiff's 
case  iu  chief,  defendant  moved  for  a  non- 
suit on  thegronnd  that  plaintiff  had  failed 
to  prove  a  sutlicient  case  for  a  jury ;  that 
the  evidence  failed  to  sliow  negligence  on 
the  part  of  the  defendant ;  and  on  the  fur- 
ther ground  that  the  evidence  did  show 
contributory  negligence  on  tlie  part  of 
plaintiff,  which  was  the  proximate  cause 
of  the  injury  she  received.  The  court  de- 
nied the  motion,  and  defendant  excepted. 
There  was  no  error  in  denying  this  mo- 
tion. The  evidence  tending,  as  it  did,  to 
prove  the  material  allegations  of  the  com- 
plaint, it  was  a  proper  case  for  the  Jury. 
Alvarado  v.  De  Ceils,  64  Cal.  688;  I^eahy  v. 
Railroad  Co.,  66  Cal.  150, 8  Pac.  Rep.  622. 
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Negligence  Is  not  absolote,  bnt  ts  relative 
to  the  clrcnmstances  surroandlng  tbe 
case.  RlcbardBon  v.  Kier,  84  Cal.  6S;  Need- 
bam  T.  Ballroad  Co.,  «I  Cal.  410.  It  al- 
ways relates  to  some  cirenmstance  of 
time,  place,  and  person,  and  whether 
there  was  contributory  negligence  in  any 
given  case  is  generally  a  qaestlon  tor  the 
Jury  to  pass  upon  and  determine.  Jami- 
son v.  Railroad  Co.,  6.5  Cal.  593.  It  is  gen- 
erally an  Inference  from  facts  and  clrcam- 
stances  which  it  is  tbe  province  of  the 
Jury  to  tind,  and  nonsuit  on  the  ground 
of  contributory  negligence  should  only  be 
granted  when, giving  the  plaintiff  the  ben- 
efit of  all  controverted  questions,  it  Is  ap- 
parent to  the  court  that  a  verdict  in  bis 
favor  must  be  set  aside.  Schierhold  v. 
Railroad  Co.,  40  Cal.  447.  The  cases  cited 
by  appellant  in  support  of  the  motion  are 
not  parallel  cases.  They  are  most  of 
tbem,  if  not  all,  cases  of  strangers,  or  per- 
sons acting  independently,  and  having  no 
relation  to  the  defendant;  cases  of  per- 
sons towards  whom  the  defendant  owed 
no  duty  other  than  that  which  all  persons 
owe  to  each  other  under  like  circumstan- 
ces of  meeting  by  chance,— not  cases  in- 
volving the  duties  and  obligations  of  a 
carrier  to  a  passenger.  Carriers  owe  more 
than  an  ordinary  duty  to  their  passen- 
gers, (Jamison  v.  Railroad  Co.,  supra ;)  and 
negligence  cannot  be  imputed  to  a  passen- 
ger, such  as  this  plaintiff  was,  for  that  she 
did  not  anticipate  culpable  negligence  on 
the  part  of  the  carrier.  She  had  a  right 
to  act  on  the  presumption  that  the  em- 
ployes o(  the  defendant  would  use  tbe  de- 
gree of  care  which  persons  of  ordinary 
prudence  are  accustomed  to  employ  un- 
der the  same  or  similar  circumHtances. 
Robinson  v.  Railroad  Co.,  48  Cal.  421.  In 
this  ca«e  tbe  defendant  bad  negligently 
and  wrongfully  carried  the  plaintiff  be- 
yond and  away  from  ail  its  usual  stop- 
ping places,  where  it  was  accustomed  to 
receive  or  uiscbarge  passengers, into  what 
was  prfwtlcally  its  switching-yard,  where 
there  were  no  accommodations  for  pas- 
songers  to  get  on  or  off  its  cars,  and  to  a 
point  where  defendant  knew,  though  the 
plaintiff  may  not  have  known,  that  there 
was  special  risk  and  hazard.  Under  such 
circumstances,  it  was  defendant's  duty 
to  use  every  precaution  for  her  protection. 
Whether  It  did  so  or  not  was  a  proper 
question  to  be  submitted  to  the  jury ;  and 
it  was  equally  for  the  Jury  to  determine 
whether  she,  with  such  knowledge  as  she 
possessed  of  the  peril  of  the  place,  and 
with  the  presumptions  she  was  entitled 
to  indulisc  as  to  the  degree  of  care  which 
the  employes  of  defendant  would  exercise 
for  her  protection,  was  herself  guilty  of 
negligence  which  proximately  contributed 
to  her  injury. 

2.  We  have  carefully  examined  the  evi- 
dence, and  find  that  there  is  evidence  to 
support  the  verdict.  Indeed,  on  all  the 
mostimportant  puintsintlie  case, it  seems 
to  be  without  substantial  conflict.  The 
Judgment  cannot,  therefore,  be  disturbed 
on  the  sronnd  of  Insufficiency  of  evidence. 

Judgment  affirmed. 

We  concur:  Works,  J.;  Patbrbon,  J.; 
McFauland,  J. ;  Sharpstbim,  J. 


8(  CaL  «$ 
Pbelan  v.  De  Mahtw.    (No.  12,761  ) 

(Supreme  Court  of  Calif  omia.  Aug.  18, 1890.) 
8ai.b  to  Mobtoaoee — Eviobnob. 
In  am  action  to  quiet  titl«  defendant  al- 
leged tltat  plaintifr  made  use  of  his  power  aa 
mortgagee  to  compel  her  to  convey  the  land  to 
him  for  an  Inadequate  consideration.  The  evi- 
dence showed  that  plaintlfF  held  mortgages  for 
•190,000  on  the  land,  whloh  was  worth  1815,000, 
and  that,  having  foreolosed  the  mortgages  and 
procured  an  order  of  sale,  he  paid  defendant  $19,- 
000  for  her  equity  of  redemption;  that  she  was 
allowed  the  opportunity  to  procure  money  to  re- 
deem; and  that  she  was  not  induced  to  sell  by 
any  false  representations  of  plaintiff,  but  did  so 
willingly,  and  believing  it  to  be  for  her  best  in- 
terests. Meld,  that  the  transaction  was  fair,  and 
a  valid  sale. 

In  bank.  Appeal  from  superior  court, 
Santa  Clara  county;  Spenceb,  Judge. 

Geo.  D.  Collins,  for  appellant.  D.  M. 
Belwas,  for  respondent. 

MoFarland.  J.  Thisisan action  to  quiet 
title  to  certain  lands  In  Santa  (;iara  coun- 
ty. Judgment  wen*,  lor  plaintiff,  and  de- 
fendant appeals  frc/Ui  the  Judgment  upon 
the  Judgment  roll  and  a  hill  of  exceptions. 
The  lands  In  contest  were  convej-ed  by 
deed  to  plaintiff  by  defendant  in  Novem- 
ber, 1881.  From  that  time  until  the  com- 
mencement of  this  action,  Septemt>er  29, 
1887,  plaintiff  has  been  in  possession  of 
the  premises.  The  main  Issue  in  the  case 
Is  this:  Defendant  claims  that  when  she 
made  the  deed  in  November,  1881,  the 
plaintiff  held  mortgages  against  the  prop- 
erty for  large  amounts,  some  of  which 
had  been  fore<:losed,  with  an  order  of  sale 
Issued,  and  a  sale  advertised;  that  plain- 
tiff used  his  relation  of  mortgagee  and  the 
power  of  his  mortgages  to  force  her  to  sell 
her  equity  of  redemption ;  that  she  was 
poor,  and  unable  to  raise  the  necessary 
redemption  nioney,and  that  plaintiff  took 
advantage  of  these  circomstances  to  com- 
pel her  to  sell  for  an  inadequate  considera- 
tion; that  under  this  stress  she  did  sell 
for  an  Inadequate  consideration;  and 
that  therefore  the  sale  was  void.  We  do 
not  see  that  there  is  any  Important  ques- 
tion of  law  really  Involved  in  this  case. 
Admitting  that  ail  the  contentions  of  ap- 
pellant about  sales  from  mortgagors  to 
mortgagees  are  law, — that  Is,  that  they 
must  be  shown  to  be  fair,  free  from  undue 
influence,  oppression,  or  fraud,  and  for 
adequate  prices,— still  the  findings  of  the 
court,  supported  by  the  evidence,  bring 
the  sale  In  this  case  within  the  law.  The 
land  was  Incumbered  with  mortgages  to 
the  extent  of  ?196,000,  and  the  considera- 
tion paid  defendant  was  f19,000.  Tlit; 
court  finds,  among  other  things,  as  fol- 
lows: "That  at  the  time  ol  said  convey- 
ance from  Francisca  L.  de  Martin  to 
plaintiff,  and  tor  a  long  time  before,  said 
Francisca  fully  understood  the  character, 
value,  and  condition  of  said  property,  and 
was  capable  ol  acting  understandlngly 
and  Intelligently  in  relation  thereto,  and 
I  did  BO  act  in  and  about  the  property,  and 
said  conveyance  thereof,  and  under  the 
independent  advice  of  her  attorney,  who 
was  skilled  in  the  law,  and  who  did  so 
counsel  and  advise  her  honestly,  faithfully. 
Impartially,  and  tor  her  best  Intei-eets; 
that  plaiutitf  did  not  purchase  said  secu- 


Digitized  by 


Google 


726 


PACIFIC  REPOETER,  Vol.  24. 


(Cal. 


ritles  tor  the  purpose  of  oppresBlng  said 
Franclsca,  or  for  the  purpose  of  obtaining 
said  premises  tor  less  than  thPlr  fair 
market  value ;  •  •  •  that  plaintiff  did 
not  make  or  cause  to  be  made  any  false  or 
fraudulent  representations  to  said  Fran- 
clsca in  relation  to  said  property,  or  Im- 
portune her  to  make  said  conveyance; 
that  said  Franclsca  was  entirely  willing  to 
make  said  conveyance  for  said  sum  of 
If  19,000,  and  made  the  same  without  Im- 
portunity from  any  pereon,  under  the  be- 
lief that  It  was  for  her  best  Interests; 
that  said  sale  by  said  Franclsca  to  plain- 
tiff for  said  flS.OOO  was  greatly  to  her 
benefit  and  advantage,  and  that  said 
$19,000  and  other  property  owned  by  her 
would  have  been  lost  to  her  if  said  prop- 
erty had  been  sold  at  shoriff's  sale  under 
said  judgment;  that  Francisca  wan  given 
full  opportunity  to  obtain  loans  upon 
said  property  or  to  sell  the  same  to  other 
persons,  if  persons  could  hove  been  found 
to  make  such  loan  or  purchase,  and  that 
for  that  purpose  plaintiff  caused  two 
postponements  of  the  time  for  the  sheriff's 
sale  under  said  judgments. "  It  is  furtlicr 
found  that  $215,000,  the  amount  of  the 
Hens,  and  the  $19,000  paid  defendant,  was 
a  fair  value  of  the  property  at  the  time  of 
the  conveyance;  and,  indeed,  It  Is  quite 
apparent  from  the  evidence  that  said 
amount  could  not  have  been  raised  on  the 
property  from  any  other  source.  It  is 
quite  clear  that  if  the  findings  are  sus- 
tained by  the  evidence  the  judgment  must 
stand,  and  that  they  are  so  sustained  we 
have  no  doubt.  An  opinion  on  that  ques- 
tion would  be  mainly  a  restatement  here 
of  the  evidence  contained  In  the  tran- 
script,which  would  be  a  profitless  and  un- 
necessary labor.  We  do  not  think  that 
section  2889  of  the  Civil  Code  was  intended 
to  absolutely  restrain  or  does  absolutely 
restrain  a  mortgagor  from  subsequently 
conveying  all  his  title  and  interest  in  the 
mortgaged  premises.  The  judgment  is 
afllrnied. 

We  concur:  Beatty,  C.  J.;  Shari'stein, 
J.;  Thohnton,  J.;  Works,  J.;  Fox,  J.; 
Patebson,  J. 


85  Cal.  203 

Ex  parte  Clark. 


(No.  20,704.) 


{Supreme  Court  of  California.   Aug.  1,  1890.) 

£Ubbas  Cokpus — CONvicTios  or  Anotuer  Of- 
fense Pending  Fobmer  Imprisos.ment. 
Petitioner  was  convicted  in  the  superior 
courtof  afolony,  and  sentenced  to  the  state-prison. 
Before  the  expiration  of  his  term  he  was  brou(?ht 
out  on  the  order  of  the  superior  court  of  another 
county,  charged  before  a  magisti-ate  with  mur- 
der, and  afteiTvards  duly  tried,  convictixl,  and 
sentenced  to  be  hanged.  "While  in  jail  awaiting 
execution  of  the  sentence  he  applied  for  the  wi'it 
of  halieun  corimg.  Held,  that  alter  conviction  it 
was  too  late  for  him  to  claim  that  the  superior 
court  had  no  power  to  cause  him  to  be  broupht  out 
of  the  state-prison  for  trial  for  another  offense, 
and  that  the  warden  of  such  prison  was  entitled 
to  his  custody  until  he  had  served  his  term. 

In  bank.  On  application  for  writ  of 
habeas  corpus. 

CurroU  Cook  and  ./.  E.  Foulds,  for  pe- 
titioner. Ueo.  A.  Johnson,  Atty.  Gen., for 
reapondeat. 


I  Works,  J.  This  is  an  application  for  a 
writ  of  habeas  corpus.  The  iietitioner 
was  convicted  of  u  felony,  and  sentenced 
by  the  superior  court  of  the  county  of  San 
Diego  to  imprisonment  in  the  stute-prisou 
at  Folsom  for  a  term  of  years.  While  so 
imprisoned  be  was  brought  out  ol  the 
state-prison  upon  an  order  of  the  superior 
court  of  the  city  and  county  of  San  Fran- 
cisco, taken  before  a  magistrate,  charged 
with  the  crime  of  murder,  and  lield  to  an- 
swer to  the  superior  court.  An  informa- 
tion was  filed  against  him  by  the  district 
attorney.  He  was  tried,  convicted,  sen- 
tenced to  be  hanged,  and  is  now  in  the  jail 
of  the  city  and  county  of  San  Francisco, 
awaiting  the  execution  of  tliis  sentence. 
It  is  contended  by  the  petitioner  that  the 
superior  court  of  the  city  and  county  of 
San  Francisco  had  no  power  to  cause  liini 
to  he  brought  out  of  the  state-prison  for 
trial  for  another  offense;  that  tlie  warden 
of  the  state-prison  is  entitled  to  his  cus- 
tody until  the  expiration  of  the  term  of  his 
sentence  to  that  prison ;  and  that  there- 
fore he  is  entitled  to  be  discharged  from 
custody,  or  returned  to  the  custody  of  the 
warden  of  the  state-prison.  The  sheriff 
makes  return  of  the  judgment  of  the  su- 
perior court  of  San  Francisco,  above  men- 
tioned,and  that  he  holds  the  petitioner  by 
virtue  of  acommitment  thereunder.  This, 
it  seems  to  us, is  a  complete  answer  to  the 
writ.  No  matter  whether  the  superior 
court  of  Sun  Francisco  had  the  right  to 
order  the  petitioner  out  of  the  custody  ol 
the  warden  of  the  state-prison  or  not,  he 
was  produced.  An  information  charging 
him  with  an  offense  within  the  jurisdiction 
of  that  court  was  filed,  and  the  court 
thereby  became  and  was  vested  witli  the 
pow-er  and  jurisdiction  to  try  him,  and  its 
judgment  is  valid  and  binding.  Therefore 
he  cannot  be  heard  at  this  late  day  to 
claim,  iu  a  proceeding  of  this  kind,  that 
the  sheriff  has  no  right  to  bold  him  under 
such  judgment.  Conceding  that  the  ward- 
en of  the  state-prison  might  have  assert- 
ed his  right  to  hold  the  petitioner  under 
the  commitment  from  the  superior  court 
of  San  Diego  county,  it  is  clear  to  us  that 
the  petitioner  cannot  escape  the  conse- 
quences of  a  valid  judgment  rendered 
against  him  by  showing  that  another 
valid  judgment  had  previously  been  ren- 
dered, which  had  not  been  fully  executed. 
Writ  denied. 

We  concur:  Beatty,  C.  J.;  Thornton, 
J.;  Shaki'stein,  J.;  Fox,  J.;  UcFar- 
land,  J.;  Patekso.\,  J. 


85  Cal.  m 

People  v.  Hoxo  Tong.    (No.  20.G5.3.) 
(Supreme  Covrt  of  CaUfornta.    Aug.  1,  1890.) 

RoBBEBt— Evidence— CoRROBOKATiON — Instruc- 
tions. 
On  an  indiottnent  for  robbery  the  only  wit- 
nesses for  the  state  testified  that  while  one  of 
them  was  paying  money  to  the  other  defendant 
grabbed  it  and  ran  away.  Witnesses  for  defend- 
ant testified  that  at  the  time  of  the  alleged  rob- 
bery he  was  sick,  and  confined  to  his  bed.  The 
court  charged  that  there  might  bo  "another  ctir- 
roborating  circumstance  in  the  evidence  of  flight, " 
and  that  fiightwas  "a  corroborating  circumstance 
which,  with  other  evidence,  might  be  sufBcient  to 
justify  a  verdict  against  defendants "    Held,  that 
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tbiswtks  mtsleadinfr,  m  the  witnesses  were  notoor- 
roborated  by  evidence  ot  defendant's  flight,  be- 
oaase  no  other  witness  than  they  teetifled  to  his 
flight 

Appeal  from  superior  conrt,  Los  Angeles 
county;  J.  VV.  McKinlbt,  Judge. 

Branson,  Wilson  &  Lamme,  for  appel- 
lant.   Frank  P.  Kelly,  for  respondent. 

Sharpstein,  J.  Tlie  defendant,  charged 
with  robbery,  was  tried,  convicted,  and 
sentenced  to  two  years'  imprisonment  In 
the  state-prison.  He  moved  for  a  new 
trial— (1)  Because  the  court  misdirected 
the  jury  In  matters  of  law,  and  erred  In 
questions  of  law  during  the  trial:  (2)  be- 
cause the  verdict  is  contrary  to  law  and 
the  evidence.  The  motion  was  heard  up- 
on a  bill  of  exceptions,  and  denied.  This 
appeal  is  from  the  judgment  and  the  order 
denying  the  motion  for  a  new  trial.  The 
witnesses  for  the  prosecution  were  two 
Chinese,  Chlng  Sue  and  Ah  Look,  who  tes- 
tified that  they  met  each  other  In  an  alley 
in  Los  Angeles  on  the  27th  day  of  Decem- 
ber, 188.S,  about  9  o'clock  p.  m.,  when  Ohiug 
Sue  handed  Ah  Look  ^35,  and,  while  count- 
Inglt  over,  tlie  defendant  grabbed  It  and  ran 
away.  ChingSue  testified  that  he  thought 
he  had  never  before  seen  the  defendant. 
He  further  testified  that  there  were  three 
or  four  Chinamen  with  the  party  who 
took  the  money  and  ran  away  with  him, 
"two  one  way  and  two  the  other."  He 
did  not  think  that  he  had  ever  seen  any  of 
them  prior  to  that  time.  Ah  Look,  a  ■wit- 
ness for  the  prospcntlon,  testified  that  he 
had  known  the  defendant  by  sight  a  little 
over  a  year,  but  was  not  personally  ac- 
quainted with  him.  His  testimonyis  sub- 
stantially the  same  as  that  of  Chlng  Sue. 
Both  testify  that  it  was  qnlte  dark,  but 
there  was  a  llgbt  shining  through  the  win- 
dow of  a  barber  shj)p  sufficient  for  them  to 
seethe  features  of  the  i)erson  who  grabbed 
thenioney.  Ah  Hop.awltnesscnlledbythe 
defendant,  testified  that  he  was  with  the 
defendant  from  5  o'clock  P.  M.  until  11  p. 
M.,  and  that  the  defendant  was  ill,  and  In 
bed,  and  that  Dr.  Hop  Scnig  was  there 
and  prescribed  for  defendant.  Defendant 
substantially  testified  to  the  same  effect, 
and  also  testified  that  he  never  knew  or 
saw  Chlng  Sue  or  Ah  Look  before  he  (de- 
fendant) was  arrested.  The  witnesses 
were  all  Chinese,  and,  as  appears  by  the 
record,  equally  credible.  When  the  court 
had  nppai-ontly  concluded  Its  charge  to 
the  Jury,  the  district  attorney  said:  "I 
would  like  to  have  your  honor  charge 
them  with  the  flight  of  the  defendant." 
The  conrt  replied:  "I  don't  know.  Oh! 
the  flight  at  the  time  of  the  occtirrence?" 
District  .\ttomey:  "Yes,  sir."  Whereup- 
on the  court  add  i-essed  the  jury  as  follows: 
"Gentlemen  of  the  jury,  there  may  be  an- 
other corroborating  circumstance  In  the 
evidence  of  flight.  While  not  of  Itself  evi- 
dence of  guilt,  it  Is  evidence  which  goes  t<* 
some  degree,  greater  or  less,  to  show 
guilt.  It  is  a  corroborating  clreumstance 
which,  with  other  evidence,  may  be  suffl- 
cient  to  justify  a  verdict  against  the  de- 
fendant." From  our  point  of  view  this 
appears  to  be  misleading,  and  liable  to 
prejudice  the  case  of  the  defendant.  In  the 
first  place,  the  witnesses  who  testified  to 


the  robbery  were  not  corroborateid  by  evi- 
dence of  the  flight  of  the  defendant.  No 
other  witness  testlfled  to  his  flight.  The 
testimony  of  a  witness  is  said  to  l>e  cor- 
roborated when  it  is  shown  to  correspond 
with  the  representation  of  some  other  wit- 
ness, or  to  comport  with  some  facts  other- 
wise known  or  established.  The  evidence 
of  the  witnesses  who  testlfled  to  the  rob- 
bery was  in  no  sense  corroborated  by 
their  testifying  that  after  committing  the 
robbery  the  defendant  fled.  We  think  any 
jury  would  have  understood  the  court  to 
mean  thnt  the  evidence  of  the  witnesses 
for  the  prosecution  was  corroborated  in 
some  degree,  greater  or  less,  by  evidence 
of  the  flight  of  the  defendant.  That  being 
so,  it  is  qnlte  clear  that  the  error  might, 
and  probably  did,  affect  n  substantial 
right  of  the  defendant,  for  which  he  is  en- 
titled to  a  new  ti-ial.  Judgment  and  or- 
der reversed,  and  cause  remanded  for  a 
new  trial. 

We    concur:    Thornton,   J.;    MoFae- 

LAND,  J. 

85  Cal.  36» 
PKOPLB  v.  COMMO.S   COU.NCII.    OF  THK  CiTY 

OF  San  Di£uo  et  al.    (No.  13,874.) 
(Supreme  Court  of  Calif  ornta.   Aug.  18, 1890. ) 

MONICIPAI.  COBPORATION-S— SePARATIOS  OP  TeBRI- 
TOBT — MASDAM0S. 

1.  Act  Cal.  March  19,  1889,  provides  that  the 
coancil  of  a  city,  on  receiviuf;  a  petition,  signed 
by  not  less  than  one-flfth  of  the  qualiilea  elect- 
ors, for  the  exclusion  of  certain  territory  from  it« 
limits,  shall  Bubmit  the  qnestlou  of  such  exclu- 
sion to  the  doctors  of  the  corporation,  etc.  The 
act  further  provides  for  the  publication  of  notice, 
and  for  further  proceedings.  A  second  act,  passed 
the  next  day,  is  identical  with  this,  except  as  to 
the  newspapers  in  which  the  notice  was  required 
to  be  published.  Held,  that  a  petition  for  man- 
damus to  compel  the  conncil  of  the  city  of  B.  to 
submit  such  question  to  the  cloctoi-s  is  nut  demur- 
rable for  failing  to  state  under  which  of  those  two 
acta  petitioner  seeks  to  proceed. 

2.  It  is  no  defense  to  the  issue  of  such  writ 
that  Act  Cal.  March  1«,  lSf9  which  was  enacted 
to  reincorporate  the  city  of  a.,  excludes  from  its 
limits  the  territory  now  sought  to  be  excluded, 
since  that  act,  so  far  as  it  attempts  to  effect  such 
exclusion,  is  a  local  and  special  law  relating  to  a 
municipal  corporation,  and  hence  is  uncousUtu- 
tioual  and  void. 

in  bank.    Mandamus. 

Atty.  Gov.  Geo.  A.  Johnson  and  H.  L, 
Titns,  for  petitioner,  James  P.  Goodwin, 
for  respondent, 

McFari^and,  J.  This  is  a  petition  for  a 
writ  of  tiiniulamua  to  compel  the  persons 
composing  the  common  conncil  of  the  city 
of  San  Diego,  and  the  mayor  of  said  city, 
to  submit  a  certain  question  to  the  elect- 
ors of  said  city  concerning  the  separation 
of  certain  lands  from  the  territory  now 
under  the  municipal  jurisdiction  thereof. 
An  alternative  writ  issued,  and  the  case 
was  heard  and  submitted  upon  n  demniv 
rer  and  answer  to  the  petition.  We  have 
lt>een  urged  to  decide  the  case  sfjeedlly; 
but  no  brief  has  been  filed  by  respondenta, 
and  not  a  very  elaborate  one  by  petition- 
er. On  March  19,  1889,  an  act  of  the  legis- 
lature was  approved,  entitled  "An  act  to 
provide  for  changing  the  boundaries  of 
cities  and  municipal  corporations,  and  to 


Digitized  by 


Google 


ras 


PACIFIC  BEPORIER,  Vol.  24. 


(Cil. 


exclude  territory  tberetrom. "  St.  1889,  p. 
356.  This  act  consists  of  three  sections. 
On  the  next  day,  March  20, 1889,  another 
act  was  approved,  having  the  same  title 
as  the  one  first  above  named.  Id.  p.  433. 
This  last  act  cuntains  only  two  sections. 
Section  3  of  the  first  act,  and  section  2  of 
the  second  act,  merely  contain  a  provision 
that  the  act  shall  go  into  effect  immedi- 
ately. Section  1  in  the  second  act  is  liter- 
ally the  same  as  section  1  in  the  tlrst  act, 
except  that  it  does  not  contain  the  words, 
"or,  U  there  is  no  newspaper  published  in 
said  corporation,  then  in  some  newspa- 
per published  in  the  county  in  which  said 
corpora  tion  is  situate. "  Section  2  of  the 
first  act  does  not  appear  in  the  second 
act;  but  that  section  merely  provides  for 
certain  things  to  be  done  in  theevent  that 
the  election  shall  go  against  separation 
or  exclusion.  All  of  the  first  act  which  is 
material  to  the  case  at  bar  is  contained 
In  section  1  of  that  act,  which,  as  before 
said,  is  identical  with  section  1  of  the  sec* 
ond  act,  with  the  trifling  exception  above 
noted.  Therefore  the  second  point  of  the 
demurrer,  that  the  petition  is  ambiguous 
and  uncertain,  because  it  does  not  state 
under  which  of  said  two  acts  the  election 
should  be  called,  is  not  tenable.  The  two 
acta  are  identical.  Moreover,  when  a  peti- 
tion or  complaint  states  facts  which,  un- 
der the  law,  warrant  the  relief  prayed  for, 
there  is  no  necessity  to  put  the  law  Itself 
into  the  pleading.  The  only  other  point 
in  the  demurrer  is  that  the  petition  does 
not  state  facts  sufficient  to  constitute  a 
cause  of  action.  This  point  is  also  un- 
tenable, as  will  appear  upon  examination 
of  the  issues  raised  by  the  answer.  The 
demurrer  is  overruled. 

Section  1  of  each  ot  the  acts  above  re- 
ferred to  commences  as  follows:  "The 
boundaries  of  any  city  or  municipal  cor- 
poration may  be  altered,  and  territory 
excluded  therefrom,  alter  proceedings  had 
as  required  in  this  section.  The  coun- 
cil, board  of  trustees,  or  other  legislative 
body  of  such  corporation  shall,  upon  re- 
ceiving a  petition  therefor,  signed  by  not 
less  than  one-fifth  of  the  Qualified  elect- 
ors thereof,  as  shown  by  the  vote  cast 
at  the  last  municipal  election  held  therein, 
submit  to  the  elec.tors  of  such  corporation 
the  question  whether  such  territory  as  Is 
proposed  by  sucu  petition  shall  be  excluded 
from  such  municipal  corporation  and  cease 
to  be  a  part  thereof. "  The  section  then 
proceeds  to  state  the  manner  in  which  the 
question  shall  be  proposed  to  theelectors; 
bow  the  notice  ot  the  election  shall  be  giv- 
en; the  character  of  the  ballots  to  be 
used ;  that  the  legislative  body  shall  des- 
ignate the  time  and  places  at  which  the 
polls  will  be  opened,  and  the  officera  of 
such  election,  and  that  it  shall  meet  on  a 
certain  day  after  the  election,  canvass  the 
vote,  and  declare  the  results,  etc.,  and 
that,  if  a  majority  of  the  votes  In  the 
whole  corporation,  and  also  a  majority 
in  the  territory  proposed  to  be  excluded, 
shall  be  in  favor  of  such  exclusiou,  then 
such  territory  shall  cease  to  be  a  part  of 
such  corporation.  For  the  purposes  of 
this  case  there  is  no  need  of  an3-  further 
statement  of  the  details  of  said  acts. 

The  petition  states  that  the  city  of  San 


Diego  \b  a  duly-organized  and  existin? 
mnnicipal  corporation  ;  that  certain  per- 
sons named  as  defendants  constitute  the 
common  council  and  mayor  of  said  city 
and  form  the  legislative  body  ot  said  city ; 
that  the  number  of  votes  cast  at  the  last 
municipal  election,  held  April  2, 1889,  was 
3,111;  that  on  March  17. 1890,  a  petition 
was  duly  presented  to  said  common  coun- 
cil, signed  by  more  than  one-fifth  of  the 
qualified  voters  ot  said  city,  asking  that 
the  question  be  presented  to  the  qualified 
voters  of  said  city  (at  a  special  election, 
etc.)  of  altering  the  boundaries  ot  said 
city  by  excluding  a  certain  described  ter- 
ritory Icnown  generally  as  "Coronado 
Beach ; "  that  said  petition  was  referred 
by  said  common  council  to  a  special  com- 
mittee, who  reported  that  the  petition 
contained  the  required  number  of  sigiiei's, 
and  recommended  that  the  prayer  of  the 
petitioners  be  granted;  but  that  said 
common  council  expressly  refused,  and 
continue  to  refuse,  to  call  any  election, 
or  to  submit  said  question  to  the  electors, 
although  requested  so  to  do.  The  answer 
first  denies,  upon  information  and  belief, 
that  the  petition  contains  one-fifth  of  the 
qualified  electors  of  the  city ;  but  at  the 
hearing  it  was  expressly  admitted  by  re- 
spondents in  oi>en  court  that  the  state- 
ment ot  the  petition  on  that  matterls  true. 
(2)  The  second  defense  is  that  respond- 
ents are  unable  to  determine  under  which 
of  the  two  acts  hereinbefore  mentioned 
the  petitioner  is  seeking  to  proceed.  This 
point  has  ah-eady  been  decided  against 
respondents,  when  passing  on  the  deuiar- 
rer.  (3)  Asa  third  defense,  respondents  say 
that  the  said  act  ot  March  19, 1889,  "is  on- 
constitutional  and  void  in  this,  that  it  Is 
against  public  policy."  No  reason  is 
given,  and  we  see  none,  for  this  position. 
(4)  The  fourth  and  last  defense  set  up  in 
the  answer,— and  the  only  one  at  all 
plausible,— Is  based  upon  an  act  of  the  leg- 
islature approved  March  16. 188!»,  (St.  18S9, 
p.  302.)  This  act  Is  entitled  "An  act  to 
amend  an  act  entitled  '  An  act  to  reincor- 
porate the  city  of  San  Diego,' "  and  it  con- 
tains a  description  of  the  territory  that 
shall  thereafter  constitute  the  said  city. 
And  we  understand  respondents  to  con- 
tend that  by  said  amendatory  act  Coron- 
ado Beach  is  taken  away  from  the  city  of 
San  Diego,  and  therefore  there  is  no  neces- 
sity for  any  further  action  to  accomplish 
that  result.  This  is.  In  the  first  place,  in- 
consistent with  the  answer,  which  does 
not  deny  the  averment  of  the  petition 
that  Coronado  Boiich  is  now  a  part  ot 
said  city.  And,  in  the  second  place,  If 
said  act  of  March  16, 1889,  h.ns  the  effect 
claimed,  it  is  clearly  unconstitutional.  It 
is  an  act  which  is  intended  to  apply  to, 
and,  by  express  language,  does  apply  to, 
the  city  of  San  Diego  alone;  and  if  an  act 
directed  at  and  applicable  to  one  particu- 
lar named  municipal  corporation  alone, 
and  taking  away  a  large  part  of  its  terri- 
tory, is  not  special  and  local  within  the 
meaning  of  the  constitution,  and  in  viola- 
tion of  the  provisions  ot  that  instruuient 
about  municipal  corporations,  then  it  is 
difficult  to  imagine  an  act  that  for  those 
reasons  would  be  unconstitutional.  No 
argument  to  the  contrary  which  requires 
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examination  has  been  snggested.  Thesald 
act  of  March  16,  1889,  so  far  as  It  under- 
takes to  exclude  or  taUe  away  any  partot 
the  territory  under  the  municipal  jurisdic- 
tion of  San  Diego,  Is  therefore  unconstitu- 
tional and  void.  And,  this  being  so, there 
1b  no  reason  why  the  respondents  should 
not  perform  the  duty  specially  enjoined 
upon  them  by  said  act  or  acts  of  the  le^s- 
Intuie  lirstabovementioned.  It  Is  notcon- 
tended  that  mandamas  is  not  the  proper 
remedy.  Petitioner  asks  that  this  court 
Itself  order  the  election,  and  fix  the  day 
therefor.  We  shall  not  examine  Into  our 
authority  to  do  this.  It  is  to  be  pre- 
sumed that  respondents  refused  to  order 
the  election  on  account  of  some  honest 
doubt  as  to  their  power  in  the  premises. 
We  shall  assume  that  they  will  proceed  to 
perform  their  doty  as  prescribed  by  the 
statutory  law  Immediately  upon  being  In- 
formed of  this  decision.  No  further  action 
by  this  court  Is  at  present  necessary.  Let 
a  final  and  peremptory  writ  issue  as 
prayed  for  In  the  petition. 

We  concur:    Beatty,  C.  J. ;  Patbhbon, 
J.;  8habf8tbin,J.:  Fox, J.;  Thobnton.J. 


»  Cal.  m  

MoBB  V.  Calkins.    (No.  18,666.) 
(Supreme  Court  of  CaUfomia.    Avg.  t,  1890.) 

MoBTQAOES— Sale  ukdeb  Powbk — IsjoscTioir — 
Eescissio.v  of  Contracts. 
1.  Where  part  of  the  amount  due  a  mortgagee 
Is  unliquidated  and  uncertain,  and  the  consider- 
aUon  for  the  liquidated  portion  is  dispated,  a 
threatened  sale  of  the  entire  premises  oorered  by 
the  mortgage  under  a  power  of  sale  therein  will 
be  enjoned  until  the  equities  between  the  parties 
can  be  settled,  and  the  balance  due  the  trustee  or 
mortgagee  ascertained. 

8.  To  entitle  a  person  of  unsound  mind, 
though  not  entirely  without  understanding,  to  re- 
scind a  contract  entered  into  by  him  before  any 
adjudication  of  such  unsoundness,  he  must  re- 
turn, or  otter  to  return,  everything  of  value  re- 
ceived by  him  under  the  contract,  as  provided  by 
Civil  Code  Cal.  S  1691. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court.Ventura  county; 
B.  T.  Williams,  Judge. 

Action  by  Thomas  R.  More,  administra- 
tor, etc.,  of  Alexander  S.  More,  deceased, 
against  J.  W.  Calkins.  There  was  a  Judg- 
ment In  defendant's  favor,  and  plaintiff 
appeals.  Civil  Code  Cal.  §  1691,  provides: 
"Rescission,  when  not  effected  by  consent, 
can  be  accomplished  only  by  the  use,  on 
the  part  of  the  party  rescinding,  of  reason- 
able diligence  to  comply  •  •  •  with  the 
following  rules:  •  •  •  (2)  He  must  re- 
store to  the  other  party  everything  of 
value  which  he  has  received  from  him  un- 
der the  contract,  or  must  offer  to  restore 
the  same  upon  condition  that  such  party 
shall  do  likewise,  unless  the  latter  is  un- 
able, or  positively  refuses. to  do  so.  "  Sec- 
tion 38  provides  that  contracts  made  by 
a  person  entirely  without  understanding 
are  void;  and  section  39  provides  that 
contracts  made  by  a  person  of  unsound 
mind,  but  not  entirely  without  under- 
standing, before  office  found,  are  subject 
to  rescission. 

BnrclHy,  Wilson  <fe  Carpenter,  L.  C.  Mc- 
Keeby,  and  W.  H.  Wilde,  for  appellant. 
Wright  A  Day,  for  respondent. 


Vancliep,  C.  This  appeal  Is  from  a  final 
Judgment  for  defendant  on  general  demur- 
rer to  the  complaint,  and  the  questions  for 
decision  relate  to  the  sufficiency  of  the 
complaint  as  against  a  general  demurrer. 
A.  8.  More,  baving  commenced  the  action 
In  his  Ilfe-tlme,  died  pending  a  demurrer  to 
his  complaint.  After  substitution  of  his 
administrator,  Thomas  R.  More,  as  plain- 
tiff, the  demurrer  was  sustained,  and  the 
administrator  filed  an  amended  complaint, 
a  general  demurrer  to  wblcb  was  also  sus- 
tained; and  it  is  the  sufficiency  of  this 
amended  complaint  which  is  In  question 
here.  After  averring  the  death  of  the  orig- 
inal plaintiff,  and  the  substitution  of  the 
administrator,  the  amended  complaint 
proceeds  as  follows:  "Second.  That  here- 
tofore, to-wit,  on  the  7th  clay  of  April, 
1888,  Alexander  8.  More,  deceased,  was  the 
owner  in  fee-simple  and  in  the  possession 
of  several  tracts  of  land  lytngand  being  in 
the  county  of  Ventura  and  state  of  Cali- 
fornia, and  particularly  described  in  an 
Instrument  executed  btrtween  the  original 
plaintiff  in  this  action  and  defendant  on 
the  day  and  year  aforesaid  and  acknowl- 
edged by  the  said  Alexander  S.  More,  de 
ceased,  on  the  day  and  year  aforesaid,  and 
by  the  said  defendant  on  the  9th  day  of 
April,  1888,  and  recorded  in  the  recorder's 
office  of  Ventura  county,  state  of  Califor- 
nia, on  the  day  and  year  last  aforesaid 
at  ten  minutes  past  11  o'clock  a.  u.  of 
said  day,  a  copy  of  which  said  instrument 
In  writing,  marked  'Exhibit  A,'  is  here  an- 
nexed and  made  a  part  of  this  complaint. 
Third.  That  said  Instrument  made  as 
aforesaid,  acknowledged  and  recorded  as 
aforesaid,  was  npon  its  face  a  deed  by 
which  the  said  Alexander  S.  More  con- 
veyed the  title  to  the  said  several  tracts  of 
land  to  the  defendant,  upon  certain  con- 
ditions and  trust  therein  set  forth,  bnt 
that  the  same  was  then,  and  is  now,  In 
law  and  equity,  a  mortgage  to  secure  the 
payment  from  the  said  Alexander  S.  More 
to  the  defendant  of  tho  sum  of  >15,000,  by 
the  defendant  on  the  said  7th  dav  of  April, 
A.  D.  1888.  loaned  to  the  said  Alexander  S. 
More,  with  interest  thereon  at  the  rate  of 
10  per  cent,  per  annum,  from  date  of  deed, 
and  for  the  repayment  to  the  defendant  of 
the  sum  of  about  ^f43,000,  principal  and  In- 
terest, the  amount  of  a  mortgage  held  by 
Isadore  Dreyfus,  and  due  November  5, 1888, 
which  said  mortgage  the  said  defendant 
In  the  said  Instrument  in  writing  agreed 
to  assume  and  pay;  and  to  secure  the 
said  defendant  the  repayment  of  all  tax- 
es which  should  at  any  time  be  paid  bj- 
him  on  the  said  several  tracts  of  lands  so 
conves'ed  by  the  said  Alexander  S.  More 
to  the  defendant,  said  taxes  and  the 
amount  paid  upon  said  mortgage  to  bear 
interest  at  the  rate  of  10  per  cent,  per  an- 
num; and  for  the  payment  by  the  said 
Alexander  S.  More  to  the  defendant  of  all 
costs  and  expenses  incurred  by  the  defend- 
ant in  and  about  the  management  and  sale 
of  thesald  several  tracts  of  land  aforesaid, 
and  for  no  other  purpose  whatever.  "That 
on  the  5th  day  of  November,  A.  D.  1888, 
the  defendant  did  pay  to  the  said  Isa- 
dore Dreyfus  about  the  sum  of  f48,000, 
principal  and  Interest,  on  the  said  mort- 
gage, held  and  owned  by  Dreyfus  as  alore- 
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said,  and  from  the  said  5th  day  of  Novem- 
ber, A.  D.  1S88,  the  said  defendant  became 
and  was  entitled  to  have  and  receive  of 
and  from  the  said  Alexander  S.  More  the 
sum  of  943,000.  with  interest  thereon  at 
the  rate  of  10  per  cent,  per  annum  until 
paid.  Plaintiff  alleges  upon  his  informa- 
tion and  belief  that  tlie  whole  amount  of 
indebtedness  of  the  said  Alexander  S.  More 
to  defendant,  exclusive  of  taxes  paid  by 
ttie  defendant  for  the  said  Alexander  >S. 
More,  and  the  expenses  of  the  manage- 
ment of  the  several  tracts  of  land  afore- 
said, is  fOS.OOO,  with  interest  thereon  at 
the  rate  of  10  per  cent,  per  annum  on 
$15,000  from  the  7th  day  of  April,  A.  D. 
18S8,  and  on  $43,000  from  the  5tb  day  of 
November,  A.  D.  1888;  and  that  for  said 
sum  of  $58,000,  and  interest,  and  taxes 
paid,  and  interest,  the  amount  of  which  is 
unlcnown  to  the  plaintiff, and  the  expenses 
Incurred  in  the  manaKement  of  the  several 
tracts  of  land,  (the  amounts  of  which  are 
also  to  theplatntiff  unlcnown,)  tlie  defend- 
ant has  a  Hen  upon.  But  plaintiff  denies 
that  the  defendant  has  a  Hen  upon  or  title 
to  the  several  tracts  of  land  aforesaid. 
Fourth.  Tlie  plaintiff  further  states  that 
by  the  terms  of  said  instrument  in  writing 
between  the  said  .Alexander  S.  Moiv,  de- 
ceased, and  the  defendant,  of  date  April  7, 
18«8,  it  was  provided  that  the  said  Alex- 
ander S.  More  should  pay  to  the  defendant 
the  additional  sum  of  $10,000,  which  the 
party  of  the  first  part  hereby  agreed  to 
pay  to  the  party  of  the  second  part,  with- 
out interest,  and  the  plaintiff  alleges  on 
bis  information  and  belief  that  there  was 
not  prior  to  the  execution  of  said  instru- 
ment, at  the  time  or  since  then,  the  slight- 
est consideration  for  that  part  of  the 
agreement ;  thut  ho  has  never  received 
from  the  defendant  or  any  other  jjerson 
a  single  farthing  as  a  consideration  for 
that  portion  of  the  agreement;  and  the 
only  consideration  for  that  spcciflc  por- 
tion of  said  agreement  was  as  follows: 
The  said  Isadore  Dreyfus  had  an  option 
in  writing,  dated  the  5th  day  of  Novem- 
ber, A.  D.  1SS7,  to  purchase  the  said  sev- 
eral tracts  of  land  within  one  year  from 
tlie  date  of  said  option  for  the  sum  of 
$lu:!,000,  and  the  defendant  was  to  Iiavo 
and  receive  from  the  said  Alexander  S. 
More  the  said  sum  of  $10,(K)0,  In  case  said 
Isadore  Dreyfus  should  not  elect  to  buy 
said  several  tracts  of  land,  an<]  lie,  tlie  de- 
fendant, should  find  a  purchaser  or  pur- 
chasers for  the  same,  at  the  same  price 
said  Isadore  Dreyfus  hold  the  option  for, 
viz., $103,000;  and  the  plaintiff  alleges  that 
said  Isatlore  Dreyfus  did  not  elect  to  pur- 
chase sold  several  tracts  of  land  at  and 
for  the  price  aforesaid,  and  that  tlie  de- 
fendant has  not  sold  the  said  several 
tracts  of  land  or  any  portion  of  them,  and 
is  not  in  law  or  equity  entitled  to  n>ceive 
the  said  sum  of  $10,000,  or  any  part  there- 
of. Fifth.  Theplaintiff  furtherstatesiipon 
his  information  and  belief  that  appurte- 
nant, to  said  tracts  of  land  are  certain  val- 
uable water-rights,  viz.,  the  Sespe  creek, 
Fish  slough,  and  the  Hojo  or  Dudley  caQ- 
on,and  that  ttie  several  tracts  of  land  and 
water-rights  appurtenant  to  as  aforesaid 
are  very  valuable,  being  of  far  greater 
value  than  the  amounts  due  the  defend- 


ant ;  and  that  the  defendant  can  autter  no 
loss  or  injury  if  the  sale  of  the  said  several 
tracts  of  land  is  delayed,  while  the  estate 
of  said  Alexander  S.  More  would  suffer  ir- 
reparable injury  if  the  sale  heretofore  ad- 
vertised should  taice  place,  as  said  estate 
would  be  without  remedy  at  law  if  the  de- 
fendant were  permitted  to  sell  the  same. 
And  the  plaintiff  further  alleges  that  the 
defendant  has  been  in  possession  of  the 
said  several  tracts  of  land  and  water- 
rights  since  the  execution  of  said  instru- 
ment; has  rented  the  same  to  several  par- 
ties who  have  paid  said  defendant  rent  for 
the  same,  or  are  now  indebted  to  him  for 
rent  of  said  several  tracts  of  land  and  the 
water-rights  aforesaid;  and  that  said  de- 
fendant has  rendered  no  account  of  said 
rents  to  the  estate  of  Alexander  S.  More, 
or  given  plaintiff  any  information  con- 
cerning the  same;  and  that  plaintiff  is  in 
ignorance  of  the  amounts  of  said  rents 
and  profits.  Sixth.  The  plaintiff  further 
alleges  that,  disregarding  the  plaintiff'B 
rights  In  the  premises,  the  defen<lant  has 
advertised  said  several  tracts  of  land  and 
the  water-rights  appurtenant  thereto,  to 
be  sold  at  Santa  Paula,  in  the  said  county 
of  Ventura,  state  aforesaid,  at  public  auc- 
tion for  cash,  on  the  10th  day  of  April; 
and  thatsaid  amountof  $10,000,  so  wrong- 
fully and  illegully  inserted  in  said  instru- 
ment in  writing  as  being  a  debt  of  the 
plaintiff  due  to  the  defendant,  is  demand- 
ed, and  the  defendant  is  al>out  to  sell  the 
sa'd  several  tracts  of  land  and  the  water- 
rights  appurtenant  thereto  to  satisfy  that 
said  sum  of  money  last  aforesaid, as  well  as 
the  others  named  in  said  instrument. 
Seventh.  And  for  a  further  cause  of  action 
the  said  plaintiff  alleges:  That  at  and 
prior  to  the  date  of  the  execution  and  de- 
livery of  the  instrument  of  writing  there- 
tofore referred  to,  copy  of  which  is  here- 
to annexed  and  marked  '  Exhibit  A, '  as 
this  plaintiff  is  informed  and  believes,  the 
said  Alexander  S.  More  was  incapable  of 
executing  said  alleged  instrument;  that 
the  said  Alexander  8.  More  attained  his 
legal  majority  in  the  month  of  June,  1887: 
that  prior  thereto  and  thereafter  the  said 
Alexander  S.  More  was  of  infirm  health, 
and  was  piiysicuilyand  mentally  diseased, 
so  that  when  he  became  of  age,  lawfully 
to  contract  debts  and  make  agreements, 
he  was  incapable  of  making  lawful  con- 
tracts by  reason  thereof ;  that  tlie  agree- 
ment and  mortgage  made  to  Isadore  Drey- 
fus on  the  5th  day  of  Novemlier,  18.S7,  was 
unlawful  and  void;  tiiat  therein  the  said 
Alexander  S.  More  was  incapable  of  giv- 
ing his  consent  thereto  bj-  reason  of  said 
physical  Incapacity.  That  this  plaintiff 
is  informed  and  believes,  and  on  that  in- 
formation and  belief  alleges:  That  said 
Alexander  K.  More,  by  reason  of  his  phys- 
ical and  mental  condition,  and  not  having 
proper  control  of  himself,  and  capacity  to 
act  in  a  reasonable  and  proper  manner, 
contracted  habits  of  inebriety  and  further 
and  seriously  affected  his  mental  condi- 
tion, so  that  he  became  and  was  still 
further  incapacitated  to  make  any  law- 
ful agreement,  or  execute  any  conveyance; 
that  while  in  this  condition  the  said  Alex- 
ander 8.  More  executed  and  delivered  to 
the  said  J.  W.  Calkins  the  said  instrument 
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of  wrltiDR,  whereby  tl  e  whole  administra- 
tion of  his  estate  ana  affali-s  was  trans- 
ferred from  himself  to  said  Calkins ;  tliat 
therein  the  said  Calkins  Induced  said  More 
to  sanction  and  authorize  the  payment  of 
snms  of  money  for  which  there  was  no 
consideration,  to- wit,  not  only  all  the  ex- 
penses of  the  management  of  said  estate 
by  said  Calkins,  without  supervision  or 
control  of  said  More,  or  of  an  authorized 
^niardlan,  but  also  the  payment  of  the 
?10,000  hereinbefore  referred  to,  which  was 
without  consideration  and  void,  and  by 
reason  o"  the  physical  condition,  Induced 
by  disease  and  confirmed  and  rapidly  ac- 
ijulred  habits  of  Inebriety,  the  said  Alex- 
ander S.  More  was,  at  the  date  of  the  ex- 
ecution of  said  Instrument  of  writing,  von 
compos  mentis,  and  the  said  Instrument 
of  writing  was  void.  And  this  plaintiff 
farther  alleges  that  since  the  beginning  of 
this  action  the  said  Alexander  S.  More  has 
departed  this  life,  and  that  this  plaintiff 
Is  the  administrator  of  his  estate  as  here- 
tofore set  forth;  that  the  said  property  so 
described  in  said  instrument  of  writing  is 
a.  part  of  the  estate  of  said  Alexander  S. 
More,  deceased,  and  that  the  plaintiff 
herein,  as  such  administrator,  is  entitled 
to  the  possession  and  administration  of 
said  estate;  that  the  debts  named  in  and 
payments  required  to  be  made  by  the  said 
instrument  of  writing  were  incurred  dur- 
ing the  incapacity  of  said  Alexander  S. 
More,  and  that  great  and  irreparable 
damage  will  be  done  to  the  estate  of  said 
More  if  the  said  Calkins  be  allowed  to  pro- 
ceed to  sell  said  property  under  the  pro- 
viBlons  of  snld  void  instrument  of  writing. 
Wherefore  che  plaintiff  demands  judgment 
— First,  that  the  defendant  render  an  ac- 
count of  the  rents  and  profits  of  the  said 
several  tracts  of  land  and  the  water-rights 
appurtenant  thereto,  received  by  the  said 
defendant  since  the  7th  day  of  April.  1888; 
second,  that  the  said  sum  of  ^10,000,  de- 
scribed in  said  Instrument  as  a  non-inter- 
est bearing  debt,  due  from  the  plaintiff  to 
the  defendant,  be  adjudged  and  decreed  to 
be  without  consideration,  and  void,  and 
that  the  said  defendant,  his  agents  and 
attorneys,  be  forever  enjoined  and  re- 
strained from  coUwring  the  same  or  any 
part  thereof;  third,  that  the  said  instru- 
ment in  writing,  executed  between  the 
said  A.  S.  More  and  defendant  on  the  7tn 
day  of  April,  1888,  be  adjudged  and  de- 
creed  to  be  void,  and  of  no  effect  or  virtue 
in  law  or  equity ;  and  the  said  defendant 
be  forever  restrained  and  enjoined  from 
selling  or  disposing  of  the  said  tracts  of 
land  and  the  water-rights  appurtenant 
thereto,  or  either  or  any  of  them,  by  virtue 
of  the  authority  of  said  instrument,  exe- 
cuted as  aforesaid  between  the  said  Alex- 
ander S.  More  and  the  defendant,  and  such 
other  and  further  relief  as  the  court  may 
deem  just  and  equitable  in  the  premises, 
and  for  costs. " 

Exhibit  A,  annexed  to  the  complaint, 
omitting  the  description  of  the  lands  and 
other  property  conveyed  and  assigned,  is 
asfollows:  "Alexander  >S.  More  to  J.  W. 
Calkins.  This  Indenture,  made  the  seventh 
day  of  Ay)ril,  1888,  between  Alexander  S. 
More  of  the  city  and  county  of  Santa  Bar- 
bara, state  of  California,  the  party  of  the 


first  part,  and  J.  W.  CalklnS,  of  said  city, 
the  party  of  the  second  part,  witnesseth : 
That  the  said  party  of  the  first  part,  for 
and  in  consideration  of  the  sum  of  $15,000 
to  him  in  hand  paid,  the  receipt  whereof 
is  hereby  acknowledged,  and  in  considera* 
tlon  of  the  agreements  and  covenants 
herein  entered  into  by  the  party  of  the  sec- 
ond part,  does  b.v  these  presents  grant, 
bargain,  and  convey  unto  the  said  party 
of  the  second  part,  [here  follows  deacrlp- 
tlon  of  lands,  water  ditches,  and  con- 
tracts ;]  to  have  and  to  hold  the  aforesaid 
lands,  rights,  easements,  contracts,  claims, 
demands,  and  other  property  hereby  con- 
veyed, assigned,  or  transferred  to  the  par- 
ty of  the  second  part,  his  successor  or  suc- 
cessors and  assigns,  upon  the  trusts  and 
confidences,  and  subject  to  the  powers, 
hereinafter  expressed,  to-wlt :  The  party 
of  the  second  part  is  hereby  empowered 
and  authorized  to  sell  and  convey,  assign, 
and  transfer,  lease,  mortgage,  or  hypothe- 
cate any  of  the  aforesaid  lands,  tenements, 
and  hereditaments,  water  and  ditch 
rights,  and  easements,  or  other  property 
hereljy  conveyed  or  assigned,  or  any  part 
thereof,  or  Interest  therein,  and  to  sell  and 
transfer  or  hypothecate  the  aforesaid  con- 
tracts, or  either  of  them,  or  any  interest 
therein,  and  any  sales  of  any  of  said  lands, 
rights,  easements,  or  other  property,  may 
be  made  by  the  party  of  the  second  part, 
at  such  price  and  upon  such  terms  as  to 
cash,  or  on  credit,  as  he,  the  said  party  of 
the  second  part,  ma.v  deem  advisable. 
And  the  party  of  the  second  part  is  further 
empowered  and  authorized  to  institute 
and  prosecute  or  defend  such  suits  and 
actions,  or  other  proceedings  at  law, 
as  may  be  by  him  deemed  advisable  to 
protect  or  secure  the  rights  and  inter- 
ests of  the  parties  hereto,  or  either  of 
them,  in  any  of  the  lands  or  other  prop- 
erty herein  described,  and  particularly 
the  rights  and  interests  of  the  party  of 
the  first  part,  in  and  to  the  waters  of 
Sespe  creek  and  Fish  slough,  and  the  wa- 
ter-claims and  dltch-rlghts  hereinabove 
mentioned ;  and  the  party  of  the  second 
part  may  compromise  any  of  said  suits, 
actions,  or  proceedings  upon  such  terms 
as  he  may  deem  most  advisable,  and  he 
may  join  the  party  of  the  fli-st  part  as  a 
party  to  any  of  said  suits,  actions,  or  pro- 
ceedings, and  the  expenses  of  such  suits, 
actions,  or  proceedings,  paid  by  ihe  party 
of  the  second  part,  shall  be  deemed  a  dis- 
bursement for  the  benefit  of  the  party  of 
the  first  part  thereto,  and  the  payment 
thereof,  with  10  per  cent,  interest  thereon 
from  the  time  of  dlsburf>cnient,  shall  be 
deemed  to  be  secured  by  these  presents. 
The  party  of  the  second  pari  and  his  suc- 
cessors shall,  during  the  continuance  of 
these  trusts,  have  the  sole  possession,  con- 
trol, and  management  of  all  the  lands  and 
other  property,  rights,  and  Interests  here- 
by conveyed  and  transferred.  And  the 
said  party  of  the  second  part  shall  (in  the 
event  that  Isadore  Dre.vfus  does  not  exer- 
cise his  option  to  purebase  the  aforesaid 
property  under  said  contract  entered  be- 
tween him  and  the  party  of  the  first  part, 
the  5th  day  of  November,  1887,  and  does 
not  become  the  purchaser  of  the  same) 
proceed  with  all  diligence  to  sell,  under 
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the  powers  hereinabove  expreeKd,  the 
aforesaid  lands,  water-rights,  and  other 
riehts,  easements,  and  other  property  as  a 
whole  or  in  parcels  as  he,  the  said  party 
of  the  second  part,  or  his  successors  in 
trust,  may  deem  most  advisable;  and  out 
o{  the  proceeds  ol  such  sales,  anii  the 
rents,  Issnes,  profits,  and  proceeds  of  said 
lands,  contracts,  and  other  property, the 
party  of  the  second  part,  or  his  successor 
or  successors  in  trnst,  shall  pay— First,  the 
reasonable  expenses  of  the  managrement 
of  said  lands  and  property,  and  of  the  ex- 
ecution of  these  trusts:  second,  to  the 
said  J.  W.  Call-ins  the  sum  ot  f  15,000,  with 
interest  thereon  at  the  rate  of  10  per  cent. 
per  annum,  together  with  the  additional 
sum  of  910,000,  which  the  party  of  the  first 
part  hereby  agrees  to  pay  the  party  of  the 
second  part,  without  interest,  also  the 
amount  which  may  be  paid  out  by  the 
party  of  the  second  part  in  satisfaction 
of  the  mortgage  executed  to  Isadore  Drey- 
fus and  hereinafter  raentioue-1,  and  the 
amount  of  money  paid  out  in  the  course 
of  the  execution  of  these  trusts,  and  the 
powers  hereby  conferred,  and  for  the  pay- 
ment of  such  taxes  and  other  liens  as  may 
be  levied  on  or  be  imposed  upon  any  of 
the  aforesaid  property  during  the  contin- 
uance of  these  trusts,  (except  taxes  and 
assessments  upon  this  deed  of  trust,  or 
the  debts  or  other  obligations  hereby  se- 
cured,) with  interest  at  the  rate  of  10 
per  cent,  per  annum  upon  all  sums  paid 
out  as  aforesaid,  (with  the  exception  as 
to  taxes  and  assessments  above  speci- 
fied,) and  the  residue,  if  any,  of  the  pro- 
ceeds of  said  lands,  contracts,  or  other 
property,  and  tither  property  and  rights, 
shall  be  paid  over  to  the  said  party  of  the 
first  part,  his  personal  representatives  or 
assigns,  and  the  residue  of  said  lands  re- 
maining unsold  shall,  after  the  execution 
ot  these  trusts,  be  reconveyed  to  said  par- 
ty of  the  first  part,  his  heirs  or  assigns; 
and  the  residue,  of  any  other  ot  said  prop- 
erty, rights,  claims,  or  Interests,  then  re- 
maining in  the  hands  of  said  party  of  the 
second  part,  or  bis  successors  in  trust, 
shall  be  reassigned  and  transferred  to  the 
said  party  of  the  first  part,  his  personal 
representatives  or  assigns;  and  the  party 
of  the  second  part  agrees  that  in  the  event 
that  said  Isadore  Dreyfus  shall  not  exer- 
cise his  option  under  the  contract  of  No- 
veniber  5, 1887.  above  mentioned,  to  pur- 
chase the  lands  and  property  In  said  con- 
tract mentioned,  and  shall  not  become  the 
purchaser  of  the  same  thereunder,  he,  the 
said  party  of  the  second  part,  or  his  per- 
sonal representatives,  will  pay  and  dis- 
charge at  its  maturity  that  certain  mort- 
gage upon  said  lands  executed  by  the  par- 
ty of  the  first  part  to  Isadore  Dreyfus  the 
6th  day  of  November,  1887,  and  recorded  In 
the  office  of  the  county  recorder  of  said 
Ventura  county,  in  Book  9  of  Mortgages, 
p.  61H,  together  with  the  debt  thereby  se- 
cured; and  that  he  will  pay  all  taxes  and 
assessments  which  may  be  levied  upon 
said  lands  or  other  property  during  the 
continuance  of  these  trusts,  having  the 
right  to  reimbursement  for  the  name  as 
hereinabove  specified.  In  wltneus  whereof 
the  parties  have  hereunto  set  their  bands 
and  seals  the  day  and  year  first  above 


written.    [Seal.]     Alexander  S.   More. 
[Seal.]    J.  W.  Calki.n-b." 

1.  Whether  the  instrument  is  merely  a 
mortgage, with  power  of  sale,  or  a  deed  of 
trust  conveying  the  legal  title,  I  think  the 
amended  complaint  statesacauseot  action 
for  an  accounting  before  a  sale  of  the  prop- 
erty by  the  defendant,  and fora  temporary 
injunction  against  the  sale  pending  the  ac- 
counting. "Sales  under  powers  in  deeds  of 
trust  or  mortgage  are  a  harsh  mode  of 
foreclosing  the  rights  of  the  mortgagor. 
They  are  scrutinized  by  courts  with  great 
care,  and  will  not  be  sustained  unless  con- 
ducted with  all  fairaess,  regularity,  and 
scrupulous  integrity.  Upon  very  slight 
proof  of  fraud  or  unfair  conduct,  or  any 
departure  from  the  terms  of  the  powtr, 
they  will  be  set  aside.  ♦  •  •  A  sale 
ought  not  to  be  made  when  t,hc  debt  io 
uncertain  or  in  dispute;  and,  if  made,  it 
may  beset  aside. "  Perry,  Trusts.  (4th  Ed.) 
fi60'2x.  "And  if  there  is  doubt  ordlspute  as 
to  how  much  is  due,  or  If  the  debt  is  un- 
liquidated, a  sale  will  be  enjoined.  The 
amount  of  the  debts  muHtbecertain;  and, 
if  it  is  not  so,  the  creditor  must  file  a  bill 
to  ascertain  the  amount,  and  pray  for 
leave  to  sell  to  pay  the  amount  found 
due."  Id.  §602ee.  In  Jones  on  Mortgages 
It  is  said:  "When  the  accounts  between 
the  parties  are  complicated,  and  the  bal- 
ance due  under  tne  mortgage  is  uncertain, 
a  sale  may  sometimes  beenjolned  until  the 
equities  between  the  parties,  wliich  should 
affect  the  amount  due  under  the  mortgage, 
are  settled,  and  the  balance  due  can  be 
ascertained."  ISection  1813.  Thepowerof 
a  court  of  equity  over  sales  under  powers 
in  mortgages  and  trust-deeds  is  exemplified 
to  a  considerable  extent  in  the  case  ot  Van 
Bergen  v.  Demare8t,4  Johns. Ch.i)7,wherein 
an  injunction  was  granted  at  suit  of  an 
Infant  heir  of  the  mortgagor,  on  the 
ground  that  the  amount  due  was  in  dis- 
pnte;  and,  upon  the  hearing,  the  sale  waa 
subjected  to  the  following  restrictions: 
(1)  That  the  amount  due  should  be  com- 
puted by  a  master;  (2)  that  the  master 
be  associated  with  the  mortgagee  In  mak- 
ing the  sale;  (3)  that  the  further  notice  of 
the  sale  should  be  given;  and  (4)  that 
only  so  much  should  be  sold  as  the  master 
deemed  sufficient.  In  case  a  part  could  be 
sold  without  prejudice.  In  Cole  v.  Savage. 
Clarke,  Ch.  861,  a  sale  was  enjoined  on  the 
ground  that  the  mortgage,  in  his  notice  of 
sale,  claimed  more  than  was  due.  See, 
also,  Draper  V.  Davis,  104U.S.347;  Kome- 
ga.yv.  Splcer,76  N.C.9r>;  Capehart  v.  Biggs. 
77  N.C.  261 ;  Brldgei-s  v.  Morris.  90  N.  O.  32; 
Rossett  V.  Flslitr,  11  Grat.  49a ;  Curry  v. 
Hill,  18  W.  Va.370;  Shult*  v.  Hansbrough, 
33  Grat.  676;  Osburn  v.  Andre,  58  Miss. 
609;  Dickerson  v.  Hayes.  26  Minn.  100,  I 
N.  W.  Rep.  834;  Peck  v.  Peck,  9  Yerg.  301; 
Johnston  y.  Eason.  3  Ired.  Eq.  330;  Wil- 
klns  v.  Gordon,  11  licigh,  547;  Kandford  v. 
Flint,  24  Mich.  28 ;  Marks  v.  Morris.  2  Munf. 
407 :  Jones,  Mortg.  §§  1869,1860.  The  com- 
plaint in  this  case  shows  that  a  consider^ 
able  portion  ot  the  demand  ot  defendant, 
for  the  payment  of  which  he  has  adver- 
tised for  sale  all  the  property  described  ta 
the  instrument,  is  nnllquidated  and  uncer- 
tain;  and  that  $10,000  of  the  liquidated 
portion  of  bis  claim  Is  disputed  by  the 
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plaintiff  on  the  ground  that  it  is  unaup- 
ported  by  an^'  consideration  wliatever. 
it  also  avers  that  the  value  of  all  tlie 
property  Kf^atly  exceeds  the  ainount  ot 
tlielust  and  lawful  indebtedness  of  the 
plaintiff  to  the  defendant.  The  fact  that 
ft  appears  upon  the  face  of  the  instrumeut 
that  payment  for  all  loans  and  advances, 
and  compensation  for  all  services,  with 
extraordinary  interest,  is  provided  for, 
exclusive  of  the  promise  to  pay  f  10,000 
without  interest,  tends  to  corroborate  the 
averment  that  there  was  no  consideration 
tor  the  promise  to  pay  the  f  10,000.  But 
tor  the  presumption  that  there  is  a  consid- 
eration for  every  promise  in  writing,  there 
would  appear  to  be  no  consideration  for 
the  promise  tu  pay  the  $10,000  without  in- 
terest; but  this  presumplion  is  disputable, 
and  the  plaintiff  has  disputed  it  in  this 
case.  In  addition  to  this,  the  extraordi- 
nary and  almost  unlimited  powergranted 
by  the  instrument  invites  scrutiny  as  to 
the  honesty  and  lairoess  ot  the  transac- 
tion, and  tends  to  induce  a  court  of  equity 
to  restrict  the  execution  of  it  to  such  mode 
as  may  do  Justice  to  the  grantee  with  the 
least  detriment  or  inconvenience  to  the 
grantor.  Upon  the  facts  alleged,  and  ap- 
pearing upon  the  face  of  the  instrument 
exhibited,  I  tbinl(  the  court  would  have 
been  Justified  in  ordering  an  account  to  be 
talcen  ot  what  was  due  the  defendant, 
and  in  controlling  the  mode  of  sale  as  to 
the  notice  to  be  given,  the  limitation  of 
the  amount  and  portions  of  the  property 
to  be  sold,  and  whether  or  nut  it  should 
be  sold  in  parcels;  and  also  in  ordering 
the  sale  to  be  made  by  its  own  commis- 
sioner, it  deemed  necessary  to  secure  a  fair 
sale,  for  the  highest  obtainable  price. 
Pending  tiiese  proceedings,  a  sale  by  the 
defendant  must  necessarily  have  been  en- 
joined. 

2.  I  thinlc  the  demurrer  to  the  second 
cause  of  action  attempted  to  be  stated  in 
the  complaint,  based  upon  sections  38  and 
BO  of  the  Civil  Code,  was  properly  sus- 
tained. That  A.  S.  Moore  was  "entirely 
without  understanding"  is  not  directly  or 
indirectly,  definitely  or  indefinitely,  stated 
in  the  complaint,  and  therefore  the  instru- 
ment executed  by  him  was  not  void.  Con- 
ceding, tor  the  purpose  in  hand,  that  it  is 
stated  in  the  second  count  that  A,  S. 
More  was  ot" unsound  mind,"  though" not 
entirely  without  understanding, "  yet  it  is 
not  stated  that  the  plaintiff  or  his  intes- 
tate ever  restored  or  offered  to  restore, 
paid  or  offered  to  pay,  to  defendant  the 
money  (f58,000)  loaned  to  and  paid  tor  the 
plaintiff's  intestate  under  the  contract; 
nor  is  it  stated  that  the  plaintiff  Is  ready 
or  willing  to  restore  anything  ot  value  re- 
ceived from  defendant  under  the  contract; 
therefore,  upon  the  facts  stated,  the  con- 
tract should  not  be  rescinded.  Civil  Code 
§  1691.  I  think  the  judgment  should  be  re- 
versed, and  the  cause  remanded,  with  In- 
struction to  the  court  below  to  overrule 
the  demurrer  to  the  first  count  ot  the  com- 
plaint. 

We  concur:    Belcher,  C.  C.  ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  re- 


versed, and  the  cause  remanded,  with  in- 
structions to  the  court  below  to  overrule 
the  demurrer  to  the  first  count  ot  the  com- 
plaint. 


»  cai.  to 

McPherson  v.  Weston  e«  a/.    (No.  12,067.) 
{Supreme  Court  of  Calif  omia.    July  SO,  1890.) 

PLEASIHe — ^AKKKDmilT — EVIDBHOB — ^RIGHTS  Ot 
PUBCHAJUB. 

1.  Where,  in  an  action  on  a  note,  one  defend- 
ant, a  co-lndorser  thereon,  has  answered  nnqnal- 
ifleoly  admitting  that  he  indorsed  the  note,  it  ii 
not  error  to  allow  him  to  amend  by  alleging  that 
for  a  valuable  consideration  his  co-lndorser  agreed 
to  hold  him  harmleHS  on  the  note,  that  not  being 
inconsistent  with  l>is  former  admission. 

2.  Nor  is  it  error  to  allow  a  turttier  amend- 
ment after  plaintiff  has  rested,  setting  up  tiiecir. 
cumstances  of  the  indorsement  more  fully,  where 
the  new  matter  operates  no  surprise  to  plaintifl, 
it  being  within  the  discretion  of  the  court  to  al- 
low amendments  during  the  progress  of  the  trial, 
under  Code  Civil  Proo.  Cal.  S  478. 

8.  Parol  evidence  Is  admissible  to  show  sneh 
agreement  between  defendant  and  hisco-indorsar. 

4.  One  who  purchased  the  note  after  its  ma- 
turity talces  it  subjeot  to  such  agreement,  and  al- 
so to  a  further  agreement  by  the  co-indorser  that 
he  would  not  dispose  of  such  note  to  a  third  per- 
son, and  hence  such  purchaser  can  matiitjiiT,  no 
action  thereon  against  defendant. 

5.  Such  an  action  is  not  against  the  legal  rep- 
resentative of  a  decedent  for  a  claim  against 
the  estate,  nor  does  defendant's  testimony  as  to 
the  ciroumstanoes  of  his  indorsement  tend  to  es- 
tablish a  claim  against  the  estate  of  his  co-in- 
dorser ;  and  hence,  though  such  co-indorser  is  dead, 
such  testimony  is  not  prohibited  by  Code  Ctvil 
Proc.  Cal.  i  IfJSO,  subd.  8,  relating  to  transactions 
with  decedents. 

Commissioners*  decision.  Department 
2.  Appeal  from  superior  court,  Kern  coun^ 
ty:  B.  Bbunuagk,  Judge. 

Lewis  Shearer  and  Wni.  F.  Stewart,  (C. 
W.  Cross  and  H.  L.  Gear,  of  counsel,)  for 
appellant.  Benry  E.  Higbton,  tor  re- 
spondent. 

GiBso.v,  0.  This  action  was  brought  In 
the  superior  court  ot  Kern  county  to  (ore- 
close  amortgage.  The  cause  was  tried  by 
the  court  without  a  Jury,  upon  the  issues 
tendered  by  the  second  amended  answer  ot 
defendant  Robinson,  all  the  other  defend- 
ants having  defaulted,  and  resulted  In  a 
judgment  of  dismissal  ot  the  action  in  fa- 
vor of  Robinson.  After  a  motion  for  a 
new  trial  was  made  and  the  statement 
therefor  settled  and  filed,  the  cause  was 
by  stipulation  of  counsel  transferred  to 
the  superior  court  ot  Santa  Clara  county, 
which  court  by  Its  order  granted  the  mo- 
tion for  a  new  trial.  From  that  order 
defendant  Robinson  appeals.  The  first 
trial  of  this  case,  which  resulted  in  a  Judg- 
ment in  favor  of  defendant  Robinson,  was 
had  upon  his  original  answer  to  the  com- 
plaint, in  which  he  admitted  the  malcing 
of  the  promissory  note,  and  the  execution 
of  the  mortgage,  and  that  he  and  bis  co- 
defendant  Ale.xander  Forbes,  who  was  the 
Joint  payee  with  himself  in  the  note,  in- 
dorsed, transferred,  and  delivered  the  note 
and  mortgage  to  Forbes  Bros.,  and  at  the 
same  time  waived  demand,  protest,  and 
notice  of  the  same,  but  denied  that  the 
plaintifl  received  the  note  or  mortgage 
from  Forl)C8  Bros,  by  indorsement  lor 
value  or  otherwise,  or  that  be  was  the 
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real  party  In  interest,  and  averwd  that 
Alexander  Forbes  was  the  real  party  In  In- 
terest, and  that  the  action  was  beiriK  pros- 
ecuted in  the  name  of  the  plaintiff  solely 
for  the  benefit  and  convenience  of  said 
Forbes,  and  further  averred  that  plain- 
tiff's cause  of  action  was  barred  by  the 
statute  of  llroitations.  This  last  defense 
prevailed  in  the  trial  court,  but  upon  ap- 
peal it  was  held  that  the  action  was  not 
barred,  and  that  the  plaintiff  was  entitled 
to  maintain  the  action,  and  the  case  was 
reversed  and  remanded  for  a  new  trial.  64 
C'al.  275.  Before  the  retrial  the  court  be- 
low permitted  tlie  defendant  Eoblnspn  to 
file  an  amended  answer,  in  which,  among 
other  defenses,  he  changed  the  effect  of  the 
unqualified  admission  In  his  original  an- 
swer respecting  the  indorsement  of  the 
note  and  waiver  of  demand,  protest,  and 
notice  of  demand  made  by  himself  and 
Alexander  Forbes,  by  averring  that  at  the 
time  the  indorsement  and  waiver  were 
made  said  Forbes,  his  joint  indoiser, 
agreed  with  him  that  he,  Forbes,  would 
advance  the  $5,000  with  the  agreement  on 
the  part  of  defendant  that  he,  defendant, 
would  pay  Forbes  on  demand  one-half  of 
the  sum  so  advanced,  and  that  in  consid- 
eration of  this  promise  on  his  part  Forbes 
agreed  to  hold  defendant  harmless  on  the 
indorsement;  and  that  defendant  should 
not  in  any  event  be  required  to  pay  the 
note  or  any  part  of  it. 

The  allowance  of  this  amended  answer 
respondent  urges  was  erroneous,  because  It 
permitted  the  defendant  to  change  his 
admission  in  his  original  answer  into  a 
denial,  contrary  to  the  rule  in  Spanagel  v. 
Eeay,47  Cal.  608.  In  that  case  it  was  held 
that  an  admission  in  an  answer  could 
not,  for  the  purpose  of  a  second  trial,  be 
amended  by  the  averment  of  facts  that 
were  Inconsistent  with,  and  would  com- 
pletely negative,  it.  But  here  the  amend- 
ment complained  of  is  not  Inconsistent  with 
the  adniltision,  but  In  harmony  with  It, 
and  does  not  negative  the  admission  of 
Indorsement  and  waiver,  but  explains 
how  they  were  made,  and  what  effect  they 
were  to  have,  and  therefore  does  not  fall 
within  the  rule  of  that  case.  It  Is  true 
that  upon  the  application  to  amend  the 
answer  it  was  not  shown  why  the  matter 
embodied  in  the  amendment,  which  we 
must  presume  the  defendant  had  knowl- 
edge of  when  he  filed  his  original  answer, 
was  not  included  in  the  latter.  Still,  as 
such  new  matter  tended  to  show  under 
what  circumstances  the  indorsement  and 
waiver  were  made  without  contradicting 
the  admission,  and  would  thereby  aid  the 
court  In  doing  complete  Justice  between 
the  parties,  we  do  not  think  there  was 
any  necessity  for  a  showing  as  to  dili- 
gence. Plerson  v.  McCahlll,  22  Oal.  128. 
The  permission  to  amend  was  therefore 
proper.  During  the  last  trial,  and  after 
the  plaintiff  had  rested  his  case,  and  the 
defendant  Robinson  had  introduced  some 
evidence,  he  was  permitted  to  file  a  second 
amended  answer.  This  is  urged  as  error, 
mainly  upon  the  same  ground  as  that 
against  the  filing  of  the  first  amended  an- 
swer, which  has  been  disposed  of,  and 
that  It  was  too  late  to  grant  leave  to 
amend   during    the   trial,  and   after  the 


plaintiff  had  rested.  The  second  amended 
answer  did  not  deny  any  of  the  admis- 
sions made  In  the  previous  answers,  but 
averred  certain  facts  in  addition  to  those 
in  the  first  amended  answer,  showing 
more  fully  the  circumstances  under  which 
the  note  and  mortgage  were  obtained,  and 
the  indorsement  and  waiver  made  upon 
the  note. 

The  granting  of  an  amendment  to  a 
pleading  during  the  progress  of  a  trial,  in 
order  that  a  case  may  be  fully  and  justly 
detei-mlned,  rests  within  the  discretion  of 
the  trial  court.  Code  Civil  Proc.  §  473. 
There  is  no  claim  made,  neither  does  it 
appear,  that  the  new  matter  operated  us 
a  surprise  to  the  plaintiff  whereby  he  was 
prevented  from  fully  controverting  It  upon 
the  trial ;  hence,  there  was  no  abuse  of 
discretion  in  granting  leave  to  tile  the 
second  amended  answer.  The  respond- 
ent contends  that  in  admitting  parol  evi- 
dence in  support  of  the  issue  tendered  by 
the  second  amended  answer  as  to  the 
agreement  between  the  defendant  Robin- 
son and  his  co-lndorser,  under  which  the 
Indorsement  and  waiver  were  made,  the 
court  fell  Into  error,  because  such  evi- 
dence varied  the  liability  that  arose  from 
the  indorsement.  It  Is  a  general  rule  that 
between  an  Indorser  and  a  bona,  Sde  hold- 
er at  paper  regularly  negotiated,  the  lia- 
bility established  by  the  indorsement  can- 
not be  disputed.  2Whart.Ev.§1059;  1  Dan- 
iel, Neg.  Inst.  §§  717,  718;  Martin  v.  Cole, 
104  U.  S.  37.  But  it  may  be  shown  by  the 
Indorser  that  from  the  way  in  which  his 
Indorsement  was  procured  it  would  be  a 
fraud  upon  him  to  permit  Its  enforcement. 
2  Whart.  Ev.  §  10R9,  not-e  2,  citing  Dale  v. 
Gear,  38  Conn.  15;  Benton  v.  Martin,  52  N. 
Y.  570;  and  Hill  v.  Ely,  5  Serg.  &  K.  363. 
See,  also,  1  Daniel.  Neg.  Inst.  §  722. 

From  the  findings  It  appears  that  on 
March  23,  1876,  E.  J.  Weston  and  S.  Bou- 
shey  were  the  owners  of  a  certain  mine 
which  Alexander  Forbes  and  L.  L.  Robin- 
son desired  to  purchase  on  speculation. 
Between  the  two  latter  it  was  agreed  to 
loan  to  the  two  former  the  sum  of  f 5,000, 
to  be  used  In  the  development  of  the  mine. 
Forbes  agreed  to  advance  the  amount  of 
the  loan,  and  to  see  that  the  samewas  ex- 
pended on  the  mine,  and  that  It  should  be 
either  repaid  or  title  to  the  mine  acquired, 
as  developments  might  render  most  de- 
sirable. Robinson  agreed  to  pay  Forbes 
on  demand  one-half  of  the  f5,U00,  and  to 
aid  in  disposing  of  the  mine  In  case  title 
thereto  should  be  acquired,  Forbes  to 
have  the  benefit  of  all  the  interest  until 
such  time  as  Robinson  should  pay  the  f2.- 
500.  On  the  date  above  mentioned  the 
owners  of  the  mine  made  and  delivered  to 
Forbes  and  Robinson  their  promissory 
note  for  f5,(MK),  payable  one  year  after 
date,  with  Interest  at  2  per  cent,  per 
month,  compounded  quarterly,  if  not  paid. 
At  the  same  time,  and  to  secure  the  pay- 
ment of  this  note,  the  makers  of  it  execut- 
ed to  the  payees  the  mortgage  in  suit. 
After  the  receipt  of  the  note  by  defendant 
and  Alexander  Forbes  It  was  Indorsed  by 
them  8ubje(;t  to  theagreement  above  stat- 
ed, and  for  the  purpose  of  placing  said 
Forbes  in  a  position  to  perform  his  part 
of  the  contract  by  placing  the  legal  title  to 
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the  note  In  Mm,  bo  he  eonld  attend  to  the 
biiBln<!B8  In  bis  own  name,  and  enlorce  the 
payment  of  the  note ;  and  when  the  note 
matured  the  defendant  waived  protest 
thereof  for  the  same  purpose,  and  ander 
the  same,  and  the  further  agreement  that 
said  Forbes  should  not  transfer  the  note 
to  a  third  party.  Said  Forbes,  at  the 
times  when  the  note  was  Indorsed  and 
the  waiver  made,  informed  the  defendant 
that  he,  Alexander  Forbes,  constituted 
the  firm  of  Forbes  Bros.,  daring  all  of 
which  times  the  defendant  supposed  be 
was  dealing  with  Alexander  Forbes  indi- 
Tidually,  under  the  firm  name  of  Forbes 
Bros. ;  but  at  the  time  of  the  indorsement 
the  firm  in  fact  consisted  of  Charles  Forbes 
and  Alexander  Forbes.  The  latter  at  that 
time  was  managing  partner,  and  the  for- 
mer knew  of,  and  assen  ted  to,  all  the  trans- 
actlons  between  his  partner  and  the  de- 
fendant Bobinson.  These  facts  show  that 
it  would  be  inequitable  to  permit  the 
note  to  be  enforced  against  defendant  Rot>- 
in8on,and  theeyldence  received  in  support 
of  them  we  thinli  clearly  within  the  ex- 
ception to  the  general  rule  above  stated. 
The  fact  that  the  note  was  indorsed  to 
Forbes  Bros,  can  make  no  difference,  as  the 
firm  consisted  of  the  co-indorser  of  defend- 
ant, and  another  who  had  knowledge  of, 
and  assented  to,  the  agreement  between 
the  Indorsers. 

The  court  further  found  that  Alexander 
Forbes  indorsed  the  note  to  plaintiff  in  the 
name  of  Forbes  Bros.,  but  not  until  long 
after  its  maturity;  and  that,  although  in- 
dorsed in  favor  of  plaintiff,  the  notewas  not 
delivered  to  him,  but  placed  in  escrow  with 
the  Bank  of  California,  together  with  a 
promissory  note  plaintiff  made  In  favor  of 
said  Forbes  Bros., covering  tbe  amount  of 
the  principal  and  interest  due  to  a  certain 
time  upon  the  note  in  suit,  subject  to  the 
condition  that  the  notes  were  only  to  be 
withdrawn  on  the  Joint  order  of  said 
Forbes  andtheplaintitf ;  and  that  no  such 
order  was  made.  And  it  was  further 
found  that  tbe  note  so  made  and  placed 
In  escrow  by  plaintiff  was  the  only  con- 
sideration  he  paid  for  the  note  sued  upon. 
Now,  assuming  that  the  plaintiff  acquired 
title  to  the  note  for  value  by  this  triinaac- 
tion,  which  Is  contrary  to  theconclunion 
reached  by  the  learned  Judge  who  tried 
the  case,  still  he  took  it  long  after  it  ma- 
tored,  and,  therefore,  subject  to  any  de- 
fense which  the  defendant  could  have  in- 
terposed against  the  firm  of  Forbes  Bros. 
Wood  V.  Brush,  72  Cal.  224, 13  Pac.  Kep. 
627;  Coghlln  v.  May,  17  Cal.  615;  Coye  v. 
Palmer,  16  Cal.  169;  Folsom  v.  Bartlett,  2 
Cal.  163. 

One  of  the  conclusions  of  law  drawn 
from  the  facts  showing  how  the  note  was 
Indorsed  in  favor  of  plaintiff,  and  placed 
In  escrow  with  plaintiff's  note  to  the  firm 
of  Forb(<B  Bros.,  was  to  the  effect  that,  as 
plaintiff  never  acquired  any  equitable  title 
to  the  note  by  the  payment  of  a  valuable 
consideration,  nor  a  legal  title  thereto  by 
delivery  prior  to  or  at  the  commencement 
of  this  suit,  he  is  not  entitled  to  maintain 
tbe  suit,  '^'hether  this  conclusion  is  to  be 
regarded  as  correct  or  not,  we  have  seen 
that  whatever  Interest  the  plaintiff  may 
have  acquired  in  the  note  was  long  after 

Cal.Rep.  23-25  P.— 41 


the  note  matnred,  and  mbjeet  to  tbe 

equitable  defense  of  the  defendant  Bobin- 
son, which  was  established  in  his  favor, 
and  precludes  the  piaintitf  from  recovering 
upon  the  note. 

It  Is  further  urged  by  the  respondent 
that  as  Alexander  Forbes,  who  was  one 
of  the  defendants  who  defaulted,  died  be- 
fore the  last  trial,  the  defendant  Bobin- 
son should  not  have  been  permitted  to 
testify  to  any  fact  that  occurred  prior 
to  his  death,  as  the  result  of  tbe  trial 
might  affect  the  estate  of  the  deceased. 
Section  1880,  subd.  S,  of  the  Code  of  Civil 
Procedure,  upon  which  this  objection  is 
based,  provides  that  no  testimony  can  be 
given  by  the  following  persons:  "Parties 
or  assignors  of  parties  to  an  action  or 
proceeding,  or  persons  in  whose  behalf  an 
action  or  proceeding  is  prosecuted  against 
an  executor  or  administrator  upon  a  claim 
or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  occurring 
l)efore  the  death  of  such  deceased  person. " 
This  action  is  not  against  the  legal  repre- 
sentative of  the  deceased  upon  a  claim 
against  his  estate.  His  legal  representa- 
tive, as  far  as  disclosed  by  tbe  record  here, 
is  not  a  party  to  it.  And  the  testimony 
of  defendant  was  not  designed,  neither  did 
tt  tend,  to  establish  a  claim  against  the 
estate  of  tbe  deceased, but  was  introduced 
for  the  purposeof  resisting  a  claim  against 
himself.  His  testimony  for  such  a  purpose 
would  have  been  competent  had  the  legal 
representative  of  the  deceased,  instead  of 
the  plaintiff  here,  been  prosecuting  the  ac- 
tion upon  the  note  against  the  defendant. 
Sedgwick  v.  Sedgwick,  52  Cal.  5J.T6.  Tliere 
are  other  points  made  regarding  rulings 
upon  the  evidence,  but  they  do  not  callfor 
special  examination.  TVe  find  no  prejudi- 
cial error  in  the  record,  and,  therefore, 
think  the  motion  for  a  new  trial  was  im- 
properly granted,  and  advise  that  the  or- 
der granting  It  be  reversed. 

Weconcor:  Vanclief,  C;  Footb,  C. 

Pbb  Ccriam.  For  tbe  reasons  given  In 
the  foregoing  opinion  the  order  granting 
tbe  motion  for  a  new  trial  is  reversed. 

"""■"  (85  Cal.  196) 

Wetsb  et  &1.  r.  Crawford.  (No.  13,523.) 
(SuprenM  Court  of  California.  Aug.  I,  1890.) 
Taxatiox— ASSBSSME5T— STATBWBirr  or  Pbopzbtt 

— W.lBXnOV8]EM  KM. 

1.  Plaintifb  made  the  statement  on  oath,  for 
porposes  of  assessment,  required  by  FoL  Code 
Cal.  H  8620,  8630,  to  the  effect,  that  all  the  prop- 
erty owned  or  oontivUed  by  them  was  a  ware- 
house and  (be  land  on  which  it  was  situated.  At 
tbe  assessor's  request  they  also  gave  him  a  memo- 
randum of  all  personalty  stored  in  such  ware- 
house for  which  they  had  issued  rct.  :ints,  and  of 
which  they  informed  him  they  were  rot  the  own- 
ers. Ileld,  that  the  assessor  has  no  authority  to  ar- 
bitrarily add  the  value  of  such  personalty  to  tha 
amount  returned  by  plaintiffs  where  he  lias  not 
oiled  them  to  appear  and  answer  under  oath  as  to 
their  property,  as  section  8633  provides  he  may 
do  If  he  believes  tbe  statement  to  be  false. 

9.  Property  stored  In  a  warehouse  for  which 
the  warehouseman  has  issued  receipts  is  not  in 
his  possession  within  the  meaning  of  Pol.  Code 
Cal.  S  SUSS,  which  requires  that  for  purposes  of 
assessment  a  person  shall  state  under  oath  all 
properly  belonging  to,  claimed  by,  or  in  the  pos- 
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session  or  under  the  cotttrol  or  managemeat  of, 
su(^  person. 

In  bank.  Appeal  from  superior  court. 
Lob  Anfcelen  county;  A.  W.  Hctton, 
Judge. 

P.  W.  Dooner  and  Doonor  &  Burdett, 
for  appellants.  C.  C.  Stephens,  S.  Af.  Pay- 
ton,  and  E.  P.  Kelly,  for  respondent. 

Fox,  J.  This  action  Is  prosecuted  to  se- 
cure an  Injunction  restrainlnK  delendant, 
tax  collector  ot  the  county  of  Los  Angeles, 
from  selling  certain  real  property  known 
as  "Naud'B  Warehouse,"  for  delinquent 
tuxes  for  the  year  1887-88.  Judgment  for 
defendant,  motion  for  new  trial  denied, 
and  plaintiffs  appeal.  Plaintiffs  were  the 
owners  and  In  possession  of  divers  pieces 
ot  real  property,  and  among  others  ot 
that  known  as "Naud's  Warehouse, "  hold- 
ing the  same  as  tenants  in  common,  the 
plaintirr  O.  G.  Weyse  being  the  manager, 
and  having  the  control  thereof.  In  or 
about  the  month  of  April,  1887,  O.  <J. 
Weyse,  in  response  to  the  demand  of  the 
assessor,  made  out  and  delivered  to  said 
assessor  a  statement  under  oath,  in  the 
form  [yrescribed  by  law  and  required  by 
that  officer,  giving  a  description  of  what 
he  claimed  and  swore  to  be  all  the  proper- 
ty owned  by  or  in  the  possession  or  under 
the  control  of  himself  or  his  co-tenants  on 
the  first  Monday  of  March  In  that  year. 
This  statement  Included  the  lot  and  ware- 
house in  question,  with  divers  other  pieces 
of  real  estat*,  and  a  list  of  personal  proper- 
ty, but  did  not  Include  any  goods,  wares, 
and  mert'handlseonstorein  the  warehouse. 
Subsequent  conferences  were  had  between 
the  assessor  or  his  deputy  on  the  one  side, 
and  the  plaintiff  and  his  foreman  at  the 
warehouse  on  the  other.  In  reference  to 
the  personal  property  In  the  warehouse. 
Atthese  conferences, the  offlcerwas  shown 
through  the  warehouse,  and  given  every 
opportunity  he  required  to  inspect  the 
property,  and  was  told  that  none  of  it 
was  the  property  of  plaintiffs:  that  it 
was  simply  property  left  on  storage  by 
different  parties,  and  for  which  warehouse 
receipts  had  been  issued  in  the  regular 
course  of  business ;  that  the  plaintiffs  had 
no  interest  In  It,  or  control  over  it,  and 
did  not  then  know  who  it  belonged  to,  or 
who  held  the  receipts  therefor;  but  at  his 
request  the  of&cer  was  furnished  with  a 
written  memorandum  of  the  quantity  and 
character  of  the  property,  so  far  as  known 
to  the  plaintiffs  «>r  their  foi-eman  in 
charge,  and  cf  the  persons  to  whom  ware- 
house receipts  were  originally  issued  there- 
for. This  mpmorandura,  however,  was 
not  sworn  to.  Under  these  circumstances 
the  assessor  arbitrarily  adile<l  to  the 
sworn  statement  made  by  plaintiffs,  and 
made  an  arbitrary  assessment  against 
them  of  an  item  as  follows:  "Miscellane- 
ous merchandise  ana  grain  in  Xaud's 
Warehouse,  #50.000."  And  opposite  the 
item  made  the  following  note  on  the  mar- 
gin of  the  assessment:  "Neglected  to  re- 
turn statement,  as  required  by  section 
8633."  Plaintiffs'  total  assessment  for  the 
year,  including  the  item  above  mentioned, 
amounted  to  ?91,500.  A  general  reduc- 
tion of  10  per  cent,  was  made  upon  the  en- 
tire assessment  roll  ot  the  county,  which 


left  the  final  aMessmefnt  ot  plaintiffs  $82,- 
860,  of  which  the  item  above  quoted 
amounted  to  $45,600.  In  due  time  plain- 
tiffs tendered  the  entire  taxes  Imposed  lor 
the  year  upon  all  the  property  given  in  by 
them,  and  all  that  was  assessed  against 
them,  except  the  single  item  above  quoted, 
with  all  costs  and  percentage  thereon. 
The  tender  was  refused,  and  In  doe  course 
the  tax  collector  advertised  to  sell  tbe  real 
property  for  tbe  tax  as  delinquent,  includ- 
ing the  tax  levied  upon  this  item  of  f45.- 
600.  It  was  tu  restrain  this  sale  tha  the 
present  action  was  brought.  This  arbi- 
trary assessment,  and  tbe  accompanying 
mar^nal  note,  was  made  without  author- 
ity of  law,  and  is  void.  The  tax  levied 
and  Imposed  upon  that  assessment  never 
became  a  lien  upon  the  real  or  any  prop- 
erty of  plaintiffs,  and  plaintiffs  never  be- 
came liabletherefor.  Tbe  error  into  which 
tbe  assessor  has  fallen  in  this  case  may  be 
a  common  one,  but  it  Is  none  the  less  an 
error.  All  proceedings  in  tbe  nature  of 
assessing  property  for  purposes  of  taxa- 
tion, and  In  levying  and  collecting  taxes 
thereon,  are  /o  iarttata,  and  must  be 
etrlcUJuilB.  It  is  the  duty  of  the  assess- 
or to  demand  from  each  person  liable  to 
asseBsraent  in  bis  county  a  statement  to 
be  made  under  oath,  as  provided  in  sec- 
tions 3629  and  8680  of  the  Political  Code. 
If  be  makes  that  statement,  then,  no  mat- 
ter bow  false  tbe  assessor  may  believe  it 
to  be,  he  has  no  power  thereafter  to  make 
an  arbitrary  assessment  on  tbe  groand  o( 
neglect  or  refusal  to  return  a  statement; 
but  if  the  assessor  believes  the  statement 
to  be  false  he  has  a  right,  ander  section 
8632,  to  subpoena  the  party  making  tbe 
statement,  and  also  any  other  person 
whom  he  may  suppose  to  have  knowledge 
upon  the  subject,  and  examine  him  or 
them  on  oath,  as  witnesses  are  examined, 
tonchlog  any  property  which  is  assessa- 
ble in  his  county.  Or,  in  the  absence  of  a 
statement, or  an  insufficient  description  of 
real  property,  he  may  cite  the  party  to 
appear  in  tbe  superior  court  for  such  ex- 
amination, under  section  3634,  wbere  a 
summary  hearing  is  guarantied  to  bim, 
and  all  proceedings  will  be  bad  at  tbe  ex- 
pense of  the  tax-payer  necessary  to  secure 
the  requisite  information  for  making  a 
proper  assessment.  If  the  property  ,wn- 
er  neglects  or  refuses  to  make  and  return 
any  statement  under  oath,  or  if  upon  be- 
ing subpoenaed  he  refuses  to  appear  before 
the  assessor  for  examination,  or  refuses 
npon  proper  citation' to  appear  before  the 
superior  court  for  examination,  in  either 
of  those  three  cases  the  assessor  has 
power  to  make  an  arbitrary  assessment, 
noting  on  the  margin  the  reason  why  it 
was  made, -and  the  board  of  equalisation 
has  no  power  to  reduce  such  assessment, 
but  he  has  such  power  In  no  other  case, 
la  this  case  the  sworn  statement  was  re- 
turned, so  that  there  was  no  power  to 
make  an  arbitrary  aBsessment  for  failure 
to  make  such  return.  The  assessor  did 
not  subpoena  tbe  party  to  appear  for  ex- 
amination, or  cite  htm  to  appear  In  the 
superior  coutr;  hence  there  was  no  power 
to  make  an  arbitrary  assessment  for  fail- 
ure to  comply  with  such  subpoena  or  cita- 
tion; and  there  is  no  pretense  that  It  was 
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made  for  such  a  cause.  For  false  return 
or  false  testimony  upon  examination  there 
are  other  and  more  severe  penalties, — the 
pains  and  penalties  of  perjnry ;  bat  these 
can  only  be  Imposed  after  due  trial  and 
conviction  of  having  sworn  or  testified 
talsly.  Hence  the  assessor  Is  not  author- 
ized to  Impose  a  penalty  for  false  state- 
ment-, or  false  testimony.  The  power  is 
not  given  to  blm  to  convict  or  to  punish 
for  perjury.  The  only  thing  for  which  he 
can  punish,  by  arbitrary  assessment  or 
otherwise,  is  for  refusing  to  take  the  oath. 
He  cannot  set  himself  up  as  the  judge  to 
determine  that  the  oath  when  taken  is 
false.  Still,  his  powers  for  the  protection 
of  the  i-evenuR  are  ample,  for  in  case  of  1*6- 
fusal  to  make  the  return  under  oath,  or 
testify  when  properly  subpoenaed,  he  may 
not  only  make  an  arbitrary  assessment, 
but  may  also  prosecute  the  offender  under 
section  3632,  and  recover  the  penalty  there- 
in provided  for  each  and  every  refusal.  If 
the  statement  is  returned,  or  the  exami- 
nation had,  and  the  assessor  believes  that 
the  party  has  sworn  falsely,  his  remedy 
then  is  to  complain  of  and  prosecute  the 
offender  for  perjury ;  but  then  he  becomes 
the  prosecutor,  not  the  judge. 

To  our  minds,  the  assessor  has  also  fall- 
en into  another  error  in  this  case;  an  er- 
ror founded  upon  a  misconstruction  of  the 
word  "possession,"  as  used  in  the  first 
Bubdivislon  of  section  3629  of  the  Political 
Code.  That  section  and  that  subdivision 
requires  that  the  party  shall  return  a 
statement  under  oath  showing  sepa- 
rately (1)  "all  property  belonging  to, 
claimed  by,  or  in  the  possession  or  under 
the  control  or  management  of,  such  per- 
son. "  As  we  understand  the  case,  ther« 
Is  DO  dispote  about  the  facts  In  regard  to 
the  property  Intended  to  be  covered  by 
or  included  in  this  arbitrary  assessment. 
It  did  not  belong  to,  was  not  claimed  by, 
and  was  not  under  the  control  or  manage- 
ment of,  the  plaintiffs.  They  were  mere 
naked  bailees,  without  interest  In  or  pow- 
er over  the  property.  It  was  In  their  pos- 
session only  In  thcsense  that  it  was  stored 
In  their  warehouse.  They  had  no  insur- 
able or  other  interest  in  It;  could  make  no 
use  of  it  whatever.  They  had  issued  their 
warehouse  receipts  for  it,  each  receipt 
showing  upon  its  face  that  the  holder  of 
the  receipt  was  the  owner  of  the  property 
described  In  it,  and  there  on  store.  Title 
to  the  property  itself  would  pass  and  re- 
pass by  transfer  of  the  receipt,  and  it  was 
impossible  that  the  warehouseman  should 
know  an  hour  after  the  receipt  was  Issued 
who  owned  the  property.  All  that  he 
could  do  for  the  assessor  was  to  tell  him 
to  whom  the  receipts  were  issued,  and 
that  he  did  do.  It  was  not  done  under 
oath,  nor  did  the  assessor  require  that  it 
ahouid  be  so  done.  The  word  "posseii- 
sion, "  as  used  in  this  section,  is  one  of  sev- 
eral forms  of  expression  there  used  to  con- 
vey the  same  idea,  another  of  which  im- 
mediately follows  it,  and  is  in  the  words 
"or  under  the  control  or  management  of 
such  person."  To  make  the  party  liable 
to  assessment  his  "posHCHKlon"  must  be 
one  that  carries  with  it  the  usual  marks 
and  indications  of  ownership.  It  is  true 
that,  ordinarily,  jiossesslon  of  personal 
T.24p.no.l3— « 


property  Is  prima  facie  evidence  of  owner- 
ship, but  it  is  only  prima  facie  so;  and 
even  to  this  there  are  exceptions  to  the 
rule.  The  presence  of  a  trunk  filled  with 
wearing  apparel  in  a  guest  chamber  of  a 
hotel,  or  of  a  horse  In  a  boarding-stable,  is 
not  even  prima  y^jcfe evidence  of  ownership 
of  the  trunk  or  the  horses  in  the  keeper  of 
the  hotel  or  stable.  So  of  a  carriage  in  a 
repair  shop;  and  so  of  grain  or  goods  in  a 
warehouse  kept  only  for  the  storage  of 
goods  for  hire,  as  was  the  case  here.  Pos- 
session by  afactor,  who  does  not  purchase 
on  his  own  account,  is  not  evidence  of 
ownership.  Leet  v.  Wadsworth,  5  Cal. 
404;  Hutchinson  v.  Bours,  1  Cal.  385. 
Much  less  would  it  be  such  evidence  in  the 
case  of  a  mere  warehouseman,  whose  sole 
business  was  to  furnish  store-room  for 
hire,  and  where  the  sole  evidence  of  pos- 
session was  that  the  property  was  stored 
in  his  warehouse.  He  was  then  a  mere 
naked  bailee.  He  was  not  even  an  agent 
for  the  owner.  Had  no  power  over  the 
property,  either  as  principal  or  agent. 
Under  these  circumstances,  the  duty  of  the 
assetosor  was  plain ;  to  assess  the  prop- 
erty to  the  owner,  it  he  could  ascertain 
who  the  owner  wau;  otherwise  to  assess 
it  to  unknown  owners,  and  in  that  case 
to  proceed  at  once  to  collect  the  tax  bj- 
seizure  and  sale  in  the  manner  provided 
by  law.  We  are  satisfied  that  he  could 
not  assess  It  to  the  warehouseman,  or 
make  the  tax  thereon  a  Hen  upon  the  real 
property  of  any  person  other  than  the 
true  owner.  Judgment  and  order  re- 
versed, and  the  case  remanded  for  further 
proceedings  in  accordance  with  this  opin- 
ion. 

We  concur:  Patehsox,  J.;  McFarland, 
J.;  Sharpstein,  J. 

I  concur  in  the  j  udgment :   Thormton,  J. 

89  Cal.  Vi 

Ex:  parte  Kubach.  (No.  20,680.) 
(Supreme  Court  of  California.  Aug.  4,  1890.) 
Obdisasces— Validitt— EioHT-HouB  Law. 
An  ordinance  of  the  city  of  Los  Angeles 
provides  that  "eight  hours'  labor  constitutes  a 
legal  day's  work"  where  the  same  is  performed 
under  a  contract  with  the  city;  and  that  any  one 
engaged  in  performing  such  a  contract  who  "shall 
demand,  receive,  or  contract  for  more  than  eigb<. 
hours  labor  in  one  day"  from  any  person,  or  who 
shall  employ  Chinese  labor,  shall  be  guilty  of  a 
misdemeanor,  and  shall  be  subjected  to  a  fine. 
Held,  that  this  la  an  attempt  to  prevent  persons 
from  employing  others  in  a  lawful  business  l>e- 
yond  oertain  limits,  and  the  ordinance  is  uncon- 
stitutional, and  void. 

In  bank.  Petition  for  writ  of  Iiabeas 
corpus. 

Geo.  M.  HoltoD,  for  petitioner.  C.  Mc- 
Farland  and  Albert  Cratcber,  for  respond- 
ent. 

Per  Curiam.  This  Is  an  application  for 
a  writ  of  habeas  corpus.  The  petlticmer 
WRH  tried  and  ccmvicted  of  a  misdemeanor 
under  the  following  ordinance  of  the  city 
of  Los  Angeles:  "The  mayor  and  the 
council  of  the  city  of  Los  Angeles  do  or- 
dain as  follows:  'Sec.  1.  Eight  hours' 
labor  constitutes  a  legal  day's  work  in 
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all  cases  where  the  same  Is  perfornied  un- 
der the  authority  of  any  ordinance,  reso- 
lution, or  contract  of  the  city,  or  under 
the  direction,  control,  or  by  the  author- 
ity of  any  oiHcer  of  the  city  acting  in  hie 
official  capacity,  and  a  stipulation  to 
that  etfei^t  must  be  made  a  part  of  all  con- 
tracts to  which  the  city,  as  a  municipal 
corporation,  is  a  party.  Sec.  2.  It  shall  be 
unlawful  for  any  contractor,  by  himself  or 
through  another,  when  having  labor  per- 
formed under  any  contract  with  the  city, 
to  demand,  receive,  or  contract  for  more 
than  eight  hours' lahorinoneday  from  any 
person  in  his  employ  or  under  his  control, 
with  the  promise  or  understanding  that 
such  persons, so  laboriugoverelght  hours, 
shall  receive  a  sum  for  said  day's  work 
more  than  that  paid  for  a  legal  day's 
work.  Sec.  3.  It  shall  be  unlawful  for  any 
contractor  by  himself  or  through  anoth- 
er, when  having  labor  performed  under 
any  contract  with  the  city,  to  employ 
Chinese  labor  thereon.  Sec.  4.  Any  per- 
son or  persons  viola tingauy  of  the  provis- 
ions of  this  ordinance  shall  be  deemed 
guilty  of  a  misdemeanor,  and,  on  convic- 
tion thereof,  shall  be  punished  by  a  fine  of 
not  less  than  $10,  nor  more  than  $oO,  for 
every  such  offense.' "  It  is  claimed  in  sup- 
port of  the  petition  that  this  ordinance 
was  unconstitutional  and  void.  We  think 
this  objection  is  well  taken.  It  is  simply 
an  attempt  to  prevent  certain  parties 
from  employing  others  in  a  lawful  busi- 
ness and  paying  them  for  their  services, 
and  is  a  direct  infringement  of  the  right 
of  such  persons  to  make  and  enforce  their 
contracts.  If  the  services  to  be  performed 
were  unlawful  or  against  public  policy,  or 
the  employment  were  such  as  might  be 
unfit  for  certain  persons,  as  for  example, 
females  or  Infants,  the  ordinance  might 
be  upheld  as  a  sanitary  or  police  regula- 
tion, but  we  cannot  conceive  of  any  the- 
ory upon  which  a  city  could  be  justified  in 
making  it  a  misdemeanor  for  one  of  its 
citizens  to  contract  with  another  for  serv- 
ices to  be  rendered  because  the  contract  is 
that  be  shall  work  more  than  a  limited 
number  of  hours  per  day.  Mr.  Cooley,  in 
bis  work  on  Constitutional  Limitations, 
says:  "The  general  rule  undoubtedly  is 
that  any  person  is  at  liberty  to  pursue 
any  lawful  calling,  and  to  do  so  in  his  own 
way,  not  encroaching  upon  the  rights  of 
others.  This  general  right  cannot  be  tak- 
en nway.  It  Is  not  competent,  therefore, 
to  forbid  any  person,  or  class  of  persons, 
whether  citizens  or  resident  aliens,  offer- 
ing their  services  in  lawful  business,  or  to 
subject  others  to  penalties  for  employing 
them.  But  here,  as  elsewhere,  it  is  prop- 
er to  recognize  distinctions  that  exist  in 
the  nature  of  things,  and  under  some  cir- 
cumstances to  inhibit  employments  to 
some  one  class  by  leaving  them  open  to 
others.  Some  employments,  for  example, 
may  be  admissible  for  males  and  imxirop- 
er  for  f3males,and  regulations  recognizing 
the  iiiipropriety  and  forbidding  women 
engaging  in  them  would  be  open  to  no 
reasonable  objection.  The  same  is  true  of 
young  children,  whose  employment  in 
mines  and  manufactories  is  commonly, 
and  ought  always  to  be,  regulated.  And 
Home  employments,  in  which  integrity  is 


of  vital  Importance,  It  may  be  proper  to 
treat  as  privileges  merely,  and  to  refuse 
the  license  to  follow  tbem  to  any  who 
are  not  reputable."  5th  Ed.  p.  745.  For 
these  reasons  we  hold  the  ordinance,  so 
far  as  it  attempts  to  create  a  criminal  of- 
fense, to  be  void,  and  that  tbe  petitioner 
should  be  discharged.    It  is  so  ordered. 


85  CaL  1S5 

Spottb  t.  Hanlby  et  aJ.    (No.  12,676.) 

{Su%yreme  Court  of  Calif  omla.    Axtg.  1,  1890.) 

Affbai. — Assignment  of  Ebsohs  —  Ej^ectment — 
Etidekce. 

1.  Assignments  of  error  based  on  tlie  insuffi- 
ciency of  evidence  to  sustain  the  findings  of  tlie 
court  cannot  be  considered  where  they  fail  to 
specify  the  particulars  wherein  the  evidence  is 
insufficient. 

a.  In  ejectment  defendants  offered  in  evidence 
the  record  of  a  judgment  in  trvor  of  the  adminis- 
trator of  one  from  whom  they  derived  title  against 
plaintiff's  tenant  for  possession  of  tlie  land  in 
controversy.  Plaintiff  obj  eoted  to  its  admission  on 
the  ground  that  he  was  not  a  party  to  tbe  action. 
Held  that,  while  the  judgment  was  not  admissi- 
ble as  bearing  on  the  title,  it  was  admissible  to 
show  where  the  right  of  possession  was  fh>m  ttie 
service  of  summons  in  the  action. 

3.  Tbe  possession  of  the  administrator  under 
such  judgment  may  be  added  to  that  of  defend- 
ants in  order  to  make  the  length  of  time  required 
for  title  by  adverse  possession,  though  defendants 
claim  under  a  deed  from  the  intestate's  heir. 

4.  The  failure  of  the  court  to  find  as  to  the 
effect  of  such  judgment  on  plaintiff's  right  to 
olaim  title  to  the  land  is  not  reversible  error  where 
the  evidence  shows  adverse  possession  in  defend- 
ants for  a  sufBcient  length  of  time  to  Imu:  plain- 
tiff's action. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  aourt,  city  and 
county  of  San  Francisco ;  M.  A.  Edmonds, 
Judge. 

T.  Z.  Blakewau.  for  appellant.  Mastfc, 
Belcher  &  Mastic,  for  respondents. 

FooTB,  C.  This  action  is  In  ejectment 
for  certain  lots  of  land  In  blocks  11  and  13, 
lying  In  that  portion  of  the  city  and 
county  of  San  Francisco  called  the  "  Po- 
treroNuevo. "  The  defendants  had  judg- 
ment rendered  In  their  favor  by  the  court, 
which  tried  the  action  without  the  inter- 
vention of  a  jury.  The  appeal  here  prose- 
cuted Is  from  an  order  refusing  to  set 
aside  that  judgment  and  grant  a  new 
trial.  The  appellant  seems  to  rely  mainly 
for  a  reversal  of  the  order  upon  three 
grounds:  First,  the  evidence  was  insuffi- 
cient to  warrant  certain  of  the  findings: 
second,  that  the  court  failed  to  find  upon 
a  material  issue  raised  by  the  pleadings: 
third,  t\i&t  the  court  committed  error  in 
overruling  "the  plaintiff's  objections  to 
the  judgment  roll,  (Plate  v.  A.  3.  Taggart 
being  received  In  evidence,)  and  In  admit- 
ting the  same  in  evidence."  The  plaintiff 
claims  title  In  his  Intestate,  Dyson,  de- 
rived from  one  George  Trent,  who  he 
maintains  was,  In  tbe  year  1S50  and  for 
some  time  thereafter.  In  the  actual  posses- 
sion of  the  whole  of  the  Potrero  Nuevo, 
which  is  a  peninsula  containing  about 
1,100  acres  of  land,  bounded  on  three  of  its 
sides  by  Mission  creek,  the  bay  of  Sun 
Francisco,  and  Precita  creek,  and  the 
marshes  which  adjoin  those  creeks,  and  on 
the  end  or  neck  thereof  by  a  stone-wall. 
The  alleged  prior  possession  of  the  plain- 
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tiffs  intestate,  as  )?ivlng  him  title  under  the 
Van  NesB  ordinance,  Beems  to  be  the  main 
ground  relied  on  by  the  plaintiff  to  sup- 
port his  contention  ol  his  right  to  recover 
in  this  action. 

Passing  lor  the  moment  the  question  as 
to  whether  the  specifications  of  particu- 
lars as  to  the  insufficiency  of  the  evidence 
to  Hupport  the  findings  are  of  such  char- 
acter as  to  admit  of  an  examination  of 
the  evidence  In  the  transcript,  It  seems 
that  the  facts  relied  on  to  uphold  the 
claim  of  the  plaintiff  are:  That  George 
Treat  repaired  and  partially  rebuilt  a 
stone-wall  and  fence  across  the  neck  of  the 
Potrero,  from  Mission  to  Precita  creelt, 
and  placed  a  gate  in  the  wall,  thn»ugh 
which  cuttle  and  horses  were  admitted, 
and  pastured  upon  the  peninwula  above 
referred  to.  About  the  year  1S52  this  land 
was  settled  upon  by  "squatters, "  who 
possessed  themselves  of  various  portions 
of  it,  and  maintained  such  poissession  in 
spite  of  the  efforts  of  Treat  and  his 
grantee,  Dyson,  to  dispossess  them. 
About  the  year  1856  this  whole  parcel  of 
land  appears  to  have  been  divided  into 
blocks  and  lots,  as  part  of  the  city  of  San 
Francisco.  In  the  year  1852  it  seemn  that 
Bowman,  through  whom  the  defendants 
claim,  entered  upon  a  tract  of  land  con- 
tained within  the  limits  of  the  Potrero, 
and  inclnding  the  land  in  controversy 
here,  of  about  150  acres  in  extent,  and 
that  his  entry  was  adverse  to,  and  in  de- 
fiance of,  the  claim  of  Treat,  and  there  is 
evidence  which  tends  at  least  to  show 
that  at  first  he  put  up  the  kind  of  fences 
then  in  use  by  the  "squatters"  generally, — 
ihat  is,  "skeleton  fences,"— and  that  he 
excavated  small  ditches  along  the  lines  of 
bis  claim ;  the  westerly  side  of  bis  claim 
being  bounded  by  the  stone-wall  across 
the  neck  of  the  Potrero  and  one  of  the 
creeks  above  mentioned,  the  northerly 
and  easterly  sides  being  the  fences  and 
ditches  common  to  Bowman  and  others, 
"squatters  or  settlers,"  who  adjoined  him 
on  those  sides,  and  the  southerly  side  was 
bounded  by  a  fence  placed  there  by  Bow- 
man between  his  claim  and  that  which 
Treat  claimed. 

When  Bowman  first  erected  these  In- 
closnres  they  were  slight  and  insecure, like 
those  of  all  others  who,  like  himself, 
claimed  the  land  around  which  they  erected 
them,  but  by  theyear  1854  these  inclosures 
were  of  as  substantial  a  character  as  the 
then  condition  of  the  country  and  the  sur- 
roundings warranted.  They  were  cer- 
tainly sufficient  to  show  that  Bowman 
claimed  and  exerelsed  dominion  and  con- 
trol over  the  land  which  they  surrounded. 
In  the  language  of  the  witnesses  Bow- 
man's IncloBura  was  "as  good  as  men 
could  make  on  the  Potrero, "  and  "  the 
whole  tract  was  Inclosed  very  well  for  the 
times. "  Bowman  and  his  family  lived 
within  this  inclosure  and  upon  his  claim. 
In  a  house  which  he  erected  for  that  pur- 
pose, until  some  time  in  1S55,  when  he 
moved  away,  having  In  February,  1854, 
conveyed  his  claim  to  one  Stewart.  Dur- 
ing the  time  of  Bowman's  occupancy  he 
kept  cattle,  hor8es,and  hogs, plowed  some 
of  the  lands,  and  had  certain  buildings 
thereon,  which  he  rented  to  others.    After 


the  year  1854,  when  there  was  a  dispute 
and  some  violence  between  Treat  and 
Bowman  as  to  their  conflicting  claims. 
Bowman  seems  tohave  remained tn  peace- 
able possession  until  he  left  in  1855,  and 
delivered  possession  of  the  land  to  Stew- 
art. For  it  seems  that  after  the  dispute 
and  fight  between  Bowman  and  George 
Treat  in  1584,  when  Bowman's  bouse  was 
torn  down,  that  nevertheless  Bowman 
"continued  to  live  there  until  about  the 
spiing  of  1585,  and  C.  V.  Stewart,  his  part- 
ner and  grantee,  succeeded  him  on  the 
place."  Then  Harvey  S.Brown  became 
interested  with  Stewart,  "and  they  both 
attended  to  the  property,  and  watched  it, 
and  kept  whatever  right  they  had  against 
parties  coming  on  without  due  process 
of  law,  and  that  was  the  ctmdltion  of 
things. "  It  would  thus  appear  thatthere 
was  evidence  which  tended  to  show  that 
the  occupation  of  the  land  In  question 
by  Bowman  and  Stewart  was  exclusive; 
that  all  other  persons  not  claiming  under 
them  were  kept  off;  and  that  no  Inter- 
ferfince  was  attempted  of  their  possession 
thus  maintained  after  1854.  And  It  is 
clear  that  Bowman  stood  hl9  ground  and 
maintained  his  possession  after  his  house 
was  pulled  down  by  Treat  and  his  friends, 
and  that  he  was  notdriven  off.anddid  not 
give  up  possos.slon  to  Treat,  but  that 
Treat  was  defeated  In  his  effort  to  dispos- 
sess Bowman  by  the  strong  hand,  and 
that  no  such  effort  was  afterwards  made. 
Witli  reference  to  the  northerly  125  feet 
of  the  block  11,  denominated  the  "Sedgely 
Tract, "  and  described  in  findings  14  and  15, 
there  was  no  dispute  in  the  evidence,  and 
it  does  not  seem  to  be  doubted  in  the  ap- 
pellant's brief  that  In  the  year  1861  It  was 
separately  inclosed  by  tne  grantees  of 
Bowman,  viz.,  Joseph  Sedgely  and  I.  W. 
Shaw,  from  whom  the  defendants  here, 
Sedgely  and  Center  deraign  their  title, 
and  that  from  tha  .ime  to  the  present 
they  and  their  grantees  have  continuously 
kept  and  maintained  actual  and  exclusive 
and  adverse  possession  of  the  whole  of 
that  parcel  of  land.  On  the  6tb  of  Janu- 
ary, 1854.  Bowman  conveyed  to  one  Fran- 
cis Altvater  a  portion  of  hlB  claim  on  the 
"  Potrero  Nuevo,"  (the  whole  of  the  same 
being,  as  before  stated,  about  150  acres  in 
extent,)  which  portion  Included  a  triangu- 
lar-shaped piece  of  block  11,  involved  In 
this  controversy.  On  the  1st  of  December, 
1859,  Stewart  and  Pratt,  who  had  suc- 
ceeded to  Bowman's  title,  and  were  In 
possession  of  the  land  they  conveyed, 
deeded  to  Altvater  block  16,  in  contest 
here.  Upon  these  conveyances  being  made 
to  him,  Altvater  took  and  maintained 
possession  of  tlie  lands  therein  contained, 
and  immediately  after  the  last  convey- 
ance just  mentioned  he  inclosed  the  land, 
consisting  of  block  16,  and  all  of  block  11 
except  the  Sedgely  tract,  and  all  the  por- 
tion of  the  street  called  "Columbia"  lying 
between  those  blocks,  and  thereafter,  and 
up  to  the  time  of  his  death,  he  held  and 
maintained  actual,  exclusive,  and  adverse 
possession  of  ail  the  land  within  the  in- 
closure be  had  thus  made.  He  died  on  the 
3d  of  December,  1863.  At  that  date  an  in- 
dividual named  Riley  was  in  possession  of 
the  last-described    premises   as  the  ten- 
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ant  of  Altvater.  On  March  7,  1864,  evi- 
dently by  colluaion  with  this  tenant.  Dy- 
son, the  plaintiff's  intestate,  and  witnout 
the  knowledge  or  consent  of  Altvater's 
heirs  or  representatlyes,  made  an  arrange- 
ment by  which,  after  purchasing  certain 
personal  property  which  Riley  had  to  sell, 
he  placed  one  Taggart  in  possession  of  the 
premises  as  his  (Dyson's)  tenant.  On  the 
9tb  March,  1865,  one  Plate,  the  admin- 
istrator of  Altvater's  estate,  commenced 
an  action  of  ejectment  against  Taggart. 
On  August  22, 1865,  Taggart  answered  the 
complaint,  and  on  the  27th  December,  1875, 
Judgment  passed  for  the  plaintiff.  There- 
upon, on  the  28th  of  December,  1875,  by 
virtue  of  a  writ  of  possession  duly  Issued, 
Taggart  was  ejected  by  the  sheriff,  and 
the  plaintiff  in  the  action  placed  in  posses- 
sion of  the  premises  sued  for.  Defendants 
herein  deralgn  title  from  the  son  and  heir 
of  Altvater,  and  ever  since  the  date  of  the 
ejectment  of  Taggart  have  maintained 
actuai.exclusive,  and  adverse  possession  of 
the  Qremlses.  The  present  action  was 
commenced  on  the  27th  December,  1880. 
One  of  the  plaintiff's  propositions  is  that 
upon  the  evidence  he  is  entitled  to  recover 
becanse  the  possession  of  Robert  Dyson, 
his  intestate,  and  Dyson's  grantor,  George 
Treat,  of  the  whole  1,100  acres  of  the 
"  Potrero  Nuevo, "  inclosed  by  the  bay  of 
San  Francisco  and  Mission  and  Frecita 
oreelis  upon  three  sides,  and  a  stoue-wall 
and  fence  across  the  peninsula,  was  such  as 
that  be  has  title  to  it  conferred  by  the 
Van  Ness  ordinance.  Of  course  if  Bow- 
man and  his  grantee,  and  not  Dyson  and 
his  grantor,  Treat,  bad  this  possession, 
that  contention  of  plaintiff  must  fail. 

Conceding  that  the  fli-st  specification  of 
particulars,  of  the  insufficiency  of  the  evi- 
dence to  sustain  the  decision, is  full  enough 
to  enable  us  to  understand  the  subject  pre- 
sented, that  is,  tbat  it  is  there  claimed 
that  the  evidence  being  Insufficient  to 
show  tbat  Bowman  ever  took  possession, 
etc.,  of  the  150  acres  of  the  Potrero  Nuevo, 
which  Includes  the  land  in  controvers.v, 
and  that  therefore  the  evidence  is  insuffi- 
cient to  show  that  he  ever  took  posses- 
sion, etc.,  of  the  two  blocks  of  land  in  con- 
troversy, upon  the  principle  that  as  the 
greater  includes  the  less  he  could  not  have 
taken  possession  of  the  smaller  tract  un- 
less he  took  possession  of  the  larger,  yet 
we  do  not  see  how,  under  the  decisions  of 
this  appellate  court,  the  remaining  specifi- 
cations of  the  particulars  in  which  the  evi- 
dence Is  Insufficient  to  sustain  the  decis- 
ion can  be  considered.  The  eighth  specifi- 
cation is:  "There  was  no  evidence  to  sus- 
tain or  justify  the  second,  third,  fifth, 
sixth,  seventh,  eighth,  ninth,  tenth,  elev- 
enth, twelfth,  thirteenth,  fourteenth,  fif- 
teenth, sixteenth,  and  seventeenth  findings 
of  fact,  or  either  of  them."  Just  such  spec- 
ifications were  condemned  in  Parker  v. 
Beay,  76  Cal.  105, 18  Pac.  Rep.  124,  approv- 
ing Eddelbuttel  v.  Durrell,  56  Cal.  279,  in 
which  last  it  is  said,  speaking  of  section 
659,  Cooe  Civil  Proc. :  "The  purpose  of  the 
statute  is  apparent.  It  was  to  direct  the 
attention  of  the  court  and  counsel  to  the 
particulars  relied  on  by  the  moving  party 
to  the  end  that  the  evidence  bearing  on 
'the  specifications  of  error  might  be  in- 


serted in  the  statement  and  considered  by 
the  court. "  The  rest  of  the  alleged  specifi- 
cations do  not  purport  to  state  wherein  in 
any  particular  the  evidence  is  Insufficient 
to  sustain  or  justify  the  decision,  but  are 
simply  narrations  of  what  the  evidence 
was  upon  the  trial.  "It  is  not  necessary 
that  the  specification  should  state  what 
the  evidence  does  show.  Such  a  state- 
ment Is  insufficient  If  standing  alone,  and 
surplusage  if  joined  to  a  proper  specifica- 
tion." Hayne,  New  Trial  &  App.  432. 
Here,  as  we  have  seen,  the  specificatloos 
stand  alone  as  mere  statements  as  to 
what  the  evidence  shows,  without  being 
joined  to  a  proper  specification. 

The  rule  under  which  the  existence  or 
non-existence  of  poss^sio  pedis  is  deter- 
mined, which  is  necessary  to  confer  title 
under  the  Van  Ness  ordinance,  is  stated  in 
Brumagimv.Brad8haw,39  Cal.  24-50,  that 
"it  is  the  peculiar  province  of  a  jury  under 
proper  instructions  of  the  court  to  decide 
whether  or  uottlie  acts  of  dominion  relied 
on,  considering  the  size  of  the  tract,  its 
peculiar  condition  and  appropriate  usi', 
were  of  such  a  character  as  usually  ac- 
company the  ownership  of  lands  similarly 
situated. "  When  the  court  sits  without  a 
jury  it  decides  questions  of  fact  upon  the 
same  basis  as  the  former  bod.v.  The  pos- 
session which  the  law  requires,  and  which, 
as  we  think,  some  of  the  evidence  in  the 
record  tends  at  least  to  show  was  the 
kind  of  possession  which  Bowman  had,  is 
the  subjection  of  tlie  land  claimed  to  the 
will  of  the  claimant,  and  consists  in  doing 
as  he  wishes  with  the  land,  and  excluding 
others  therefrom.  If  the  proof  shows  an 
actual  and  open  occupation  of  a  tract  of 
land  marked  out  by  and  within  visible 
and  defined  boundaries,  and  a  subjection 
of  such  land  to  the  dominion  of  the  occu- 
pant to  the  exclusion  of  all  others,  such' 
proof  Is  sufficient  to  show  a  possessio 
pedis,  which,  if  continued  long  enough, 
will  satisfy  the  requirements  of  the  law, 
and  establish  title  whether  there  be  an  iu- 
closure  or  not.  Sheldon  v.  Mull,  67  Cal. 
300,  7  Pac.  Rep.  710;  Howell  v.  Rogers, 
47  Cal.  291.  But  the  plaintiff  seems  further 
to  claim  that,  passing  the  question  as  to 
where  the  title  was  when  Riley,  Altvater's 
tenant,  allowed  Dyson's  tenant  to  take 
possession  of  the  Altvater  premises,  upon 
the  happening  of  that  event  Dyson  was  In 
actual  adverse  possession,  and  remained 
by  himself  or  tenants  in  such  possession 
for  such  a  length  of  time, — that  is,  from 
March  7, 1864,  to  December  28, 1875,— that 
his  title  thereby  must  pi-evail,  as  the  de- 
fendants only  entered  and  had  possession 
from  February,  1876,  and  this  action  was 
begun  December  27,  1880,  less  than  five 
years  from  the  date  of  such  entry  and  pos* 
session,  which,  as  plaintiff  contends,  can- 
not  avail  the  defendants  under  the  statute 
of  limitations  of  five  years,  because,  as 
plaintiff  claims,  the  possession  of  defend- 
ants since  the  wilt  of  possessioo  under 
the  Plate  judgment  was  issued  ruccot  be 
connected  with  Altvater's  posseesloii.  ii. 
being  argued  that  the  defendants  are  not 
entitled  to  add  Altvater's  possession  to 
theirs  to  make  out  their  five  years' contin- 
uous adverse  possession  by  adding  to 
their  possession  that  of  one  who  preceded 
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them,  when  they  did  not  enter  into  poB- 
BeHBion  under  or  ttaroagb  the  one  who  pre- 
ceded ttaem.  That  Is,  It  aeema  to  be  orsred 
that  the  admlnlRtrator,  Plate,  wan  en- 
titled to,  and  bad  tbe  poRsesslon  of.  the 
Altvater  land,  and  tbe  Bon  and  sole  heir 
coald  not  convey  the  title  and  right  of 
possession  while  the  estate  remained  an- 
distributed,  as  it  is  admitted  was  the  case 
as  to  Altvater's  estate.  As  It  seems  to 
us,  however,  the  administrator's  posses- 
slon  and  title  were  not  adverse  to  the  heir, 
and  so  tar  as  any  but  creditors  were  con- 
cerned the  heir  in  whom  the  title  vested, 
subject  only  to  the  right  of  the  adminis- 
trator to  dispose  of  the  land  to  pay 
debts,  had  the  right  to  tbe  title  and  pos- 
session, and  the  right  to  maintain  an  ac- 
tion and  recover  possession  as  against  any 
one  except  the  administrator.  Brenham 
V.  Story,  39  Cal.  179-183:  Code  Civil  Proc. 
§§  1452, 1458.  The  administrator  is  in  priv- 
ity with  and  represents  both  heirs  and 
creditors,  and  a  Jndg:raent  in  ejectment  re- 
covered by  or  against  an  administrator  is 
an  estoppel  In  favor  of  or  against  the  heir 
and  those  claiming  nnder  him.  Cunning- 
ham V.  Ashley, 45  CaI.4i©-493;  McLeran  v, 
Ber.ton,  73  Cal.  329-342. 14  Pac.  Rep.  879. 
This  being  so,  there  is  no  sound  reason  for 
declaring  that  the  Judgment  recovered  by 
the  adminlstratop  would  not  inure  to  the 
heneiit  of  those  to  whom  the  sole  heir  had 
conveyed  prior  to  the  recovery  of  such 
Judgment. 

We  pass  then  to  the  proposition  ad- 
Taneed  by  the  appellant  in  his  reply  brief, 
vis.,  that  there  is  no  finding  upon  a  mate- 
rial issue  raised  bj'  the  pleading.  In  this, 
that  the  answer  pleads  the  Plate  judg- 
ment as  an  estoppel  against  the  plaintiff, 
and  that  there  is  no  finding  whether  it  is 
or  is  not  a  bar  to  the  plaintiff's  recovery. 
As  one  of  the  grounds  given  in  the  notice 
of  motion  for  a  new  trial  is  that  "the  de- 
cision is  against  law "  the  point  can  be 
considered  on  this  appeal.  Knight  v. 
Roche,  58  Cal.  17.  It  is  conceded  by  the 
respondent  that  such  Judgment  would  not 
be  a  bar  as  against  the  right  of  Dyson's 
representatives  to  litigate  the  question  as 
to  the  title  of  tbe  land  involved  in  that 
Judgment  because  Dyson,  the  landlord, 
was  not  Joined  in  tbe  action  against  tbe 
tenant.  But  suppose,  as  we  must  tor 
the  purposes  of  tliis  point,  that  the  plain- 
tiff was  entitled  to  a  finding  that  such 
judgment  was  no  bar  as  to  his  right  to 
litigate  the  question  above  referred  to, 
and  that  be  in  that  respect  was  not  bound 
by  the  Judgment,  yet,  under  tbe  other 
findings  of  the  statute  of  limitations,  etc.. 
In  favor  of  the  defendants,  such  a  finding 
would  not  aid  the  plaintiff.  The  failure 
to  make  a  finding  as  to  a  matter  which 
would  not  affect  tbe  result  should  not  be 
allowed  to  reverse  an  order  refusing  a  new 
trial.  But  the  plaintiff  further  contends 
that  the  order  should  be  reversed  becHuse 
the  court  erred  in  admitting  the  Plate 
Judgment  and  the  writ  of  possession  in 
evidence,  from  the  fact  that  neither  Dyson 
nor  his  representatives  were  bound  there- 
by. As  to  the  question  of  title,  it  is  con- 
ceded that  they  are  not  so  bound.  Bat, 
as  to  the  question  of  where  the  actual 
possession  of  the  Altvater  land  was  from 


the  date  of  tbe  service  of  summons  in  tbe 
Plate  suit  against  Dyson's  tenant,  it 
seems  to  us  that  the  reasons  advanced  by 
respondents'  counsel  In  favor  of  the  ad- 
mission of  tbe  evidence  objected  to  are 
sound.  While  tbe  Judgment  Is  not  an  es- 
toppel against  the  plaintiff  from  setting 
up  his  title,  if  he  have  any,  it  is,  as  it 
seems  to  us,  taken  in  connection  with  the 
other  evidence,  admissible  to  show  where 
tlie  actual  possession  of  the  property  was. 
The  tenant  by  the  Judgment  was  found 
not  to  have  had  any  right  of  possession 
from  tb<)  date  of  the  summons.  His  pos- 
session was  that  of  Dyson  only.  If  he  had 
no  right  of  possession  Dyson  had  none. 
Tn  other  words,  Dyson  could  not  main- 
tain title  by  adverse  possession,  when  the 
only  possession  he  had  was  by  a  tenant, 
who  did  not  have  any  adverse  posses- 
sion, but  one  founded  in  fraud  and  col- 
lusion. Whatever  disturbs  the  possession 
of  the  tenant  alone  in  possession  must  dis- 
turb that  of  the  landlord,  who  has  given 
bis  possession  for  the  time  being  to  tbe 
tenant.  When  a  landlord  holds  posses- 
sion by  a  tenant,  "that  possession  ceases 
to  be  peaceable  when  the  tenant  is  sued. 
A  claimant  of  land  who  brings  his  action 
against  the  party  whom  he  finds  in  pos- 
session thereby  stops  the  running  of  lim- 
itations In  favor  of  the  party's  landlord. 
There  is  such  privity  between  the  tenant 
and  the  landlord  that,  for  the  purpose  of 
stopping  limitation,  the  suit  against  the 
tenant  is  aseftectual  as  it  brought  against 
the  landlord  also. "  Read  v.  Allen,  56  Tex. 
176-180.  It  was  also  held  in  the  case  of  Read 
V.  Allen,  58  Tex.  3«0-382:  "A  Judgment 
rendered  against  a  tenant  and  the  plead- 
ings upon  which  such  judgment  was  ren- 
dered are  admissible  for  the  purpose  of 
showing  when  the  possession  o(a  landlord 
through  a  tenant  ceased  to  be  a  peaceable 
possession,  but  as  against  tbe  landlord 
tor  no  other  purpose."  So  in  Allen  v. 
Read,  66  Tex.  18-20,  the  same  principle 
seems  to  be  announced.  In  Newman  v. 
Bank,  80  Cal.  868,  22  Pac  Rep.  261,  it  was 
decided  that  a  co-tenant,  although  not 
Joined  in  an  action,  was  entitled  to  what- 
ever benefit  accrued  to  a  co-tenant  that 
was  a  party  to  such  action  as  affecting  the 
possession  of  the  premises  involved,  the 
ground  of  the  decision  being  the  privity  ex- 
isting between  co-tenants  as  to  possession 
of  property  held  by  them,  or  one  of  them. 
.4.S  the  privity  existing  between  a  landlord 
and  tenant  makes  the  possession  of  the 
tenant  that  of  the  landlord.  It  seems  to  us 
that,  as  in  this  case,  where  the  landlord 
has  bis  possession  disturbed,  and  b.v  Judg- 
ment such  possession  Is  held  not  to  have 
existed  against  the  plaintiff  In  the  action, 
it  affects  the  landlord  as  well  as  the  ten- 
ant, and  dates  from  the  time  when  the  ac- 
tion was  commenced,  for  the  possession 
recovered  in  ejectment  relates  back  to 
the  commencement  of  the  action.  Dunn 
V.  Miller,  75  Mo.  260,  272:  Sedg.  &  W.  Tr. 
Title  Land,  §  748.  For  these  reasons,  and 
perceiving  no  prejudicial  error  in  the  rec- 
ord, we  advise  that  the  order  be  affirmed. 

Weconcur:  Belcher,  C.C;  Vanclikf,C. 

Per  Curiam.    For  tbe  reasons  given  in 
the  foregoing  opinion  the  order  Is  affirmed. 
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Ex  parte  Keil.    (No.  20,684.) 

(Supreme  Court  of  Calif  omkL    Aug.  4, 1890.) 

KlDNAPPiNQ— What  Cosstitdtes— Habeas 

CJORPUS. 

1.  Though  a  commitment  of  one  cluui^  with 
the  carime  of  kidnapping  is  defective  in  that  it 
does  not  contain  the  name  of  the  person  alleged  to 
hare  been  kidnapped,  this  defect  is  not  such  as 
to  entitle  the  accused  to  be  released  on  liabeaa 
corjnu. 

2.  Pen.  Code  Cal.  |  207,  declares  that  "every 
person  who  forcibly  steals,  takes,  or  arrests  any 
person  in  this  state  and  carries  him  into  another 
country,  state,  or  county,  or  who  forcibly  takes 
or  arrests  any  person  with  a  design  to  take  him 
out  of  this  state,  without, "  etc. ,  is  guilty  of  kid- 
napping. The  evidence  on  which  a  commitment 
was  issued  showed  that  defendant  and  others 
went  on  board  a  schooner  moored  at  a  wharf  in 
Los  Angeles  county,  and  by  force  took  two  sailors 
and  carried  them  to  the  island  of  Santa  Catalina, 
20  miles  from  the  main-land,  and  detained  them 
there.  Held,  that  defendant  was  not  guilty  of  kid- 
napping, as  the  island  is  in  Los  Angeles  countj, 
and  hence  there  was  no  design  to  remove  the  sail- 
ors from  the  state.  McFablans  and  FAXEasoir, 
JJ.,  dissenting. 

S.  But  such  evidence  shows  that  defendant  is 
guilty  of  false  imprisonment,  and  should  not  be 
discharged  on  tuibcas  corpus,  but  may  be  held 
on  the  same  commitment  until  an  information  is 
filed  against  liim  for  false  imprisonment. 

In  bank.    Petition  tor  writ  of  habeas 
corpus. 
Max  Lowenthal,  for  petitioner. 

Beatty,  C.  J.  The  petitioner  in  the 
above-entitled  caee  has  been  committed 
on  charges  of  kidnapping;  and  aMSuult 
with  a  deadly  weapon.  He  seeks  to  be 
discharged  on  habeas  corpus,  upon  the 
grounds  that  the  warrant  of  commitment 
Is  defective  in  substance,  and  that  the  evi- 
dence contained  In  the  depositions  shows 
that  he  was  not  guilty  of  the  offense  of  kid- 
napping, but,  at  most,  of  u  false  Impris- 
onment. 

1.  The  comraltmonta  are  defective  In 
form  In  falling  to  show  the  name  of  the 
I>arty  assaulted  and  imprisoned,  but  this 
defect  does  not  entitle  the  prisoner  to  be 
discharged.  Pen.  Code,  §  14S8:  Ex  parte 
Bull,  42  Cal.  19».  BcHides.  a  proper  order 
for  holding  the  petitioner  to  answer  was 
In  every  instance  Indorsed  on  the  deposi- 
tions by  the  committing  magiKtrate,  and 
he  could,  at  any  time,  amend  the  war- 
rants of  commitment  so  as  to  make  them 
fully  and  formally  descriptive  of  the  of- 
fense proved  by  the  depositions.  Ex  parte 
Brnnlgan.  19  Cal.  1.13. 

2.  The  depositions  show  that  the  peti- 
tioner and  others,  about  midnight  of  the 
26th  of  February,  1890,  went  aboard  of 
a  scliooner  moored  at  the  wharf  In  San 
Pedro,  In  the  county  of  Los  Angeles,  and 
by  threats,  display  of  pistols,  and  actual 
force,  nnlawfull.y  removed  two  sailors, 
Bush  and  Kemp,  from  the  vessel,  and  con- 
veyed them  In  an  open  boat  to  the  island 
of  Santa  Catalina,  where  they  were  de 
talned  for  several  days,  and  until  they 
were  released  b.ythe  sheriff  of  Los  Angeles. 
Kidnapping  is  thus  defined  by  section  207 
of  the  Penal  Codn:  "Every  person  who 
forcibly  steals,  takes,  or  arrests  an.v  per- 
son In  this  state,  and  carries  him  into  an- 
other country,  state,  or  county,  or  who 
forcibly  takes  or  arrests  any  person,  with 


a  design  to  take  bim  ont  of  this  state, 
without  having  established  a  claim  ac- 
cording to  the  laws  of  the  United  States 
or  of  this  state,  or  who  hires,  persuades, 
entices,  decoys,  or  seduces  by  false  prom- 
ises, misrepresentations,  or  the  like,  any 
person  to  go  oat  of  the  state,  or  to  be 
taken  or  removed  therefrom,  for  the  pur- 
poses and  with  the  intent  to  sell  such  per- 
son into  slavery  or  involuntary  servitude, 
or  otherwise  to  employ  him  for  his  own 
use,  or  to  the  use  of  another,  without  the 
free  will  and  consent  of  such  persuaded 
person,  is  guilty  of  kidnapping.  "  Santa 
Catalina  island  is  a  part  of  the  county  of 
Los  Angeles,  and  there  is  no  evidence  in 
the  depositions  that  the  petitioner  took 
or  intended  to  take  Bush  and  Kemp  into 
any  other  country,  state,  or  county.  Pe- 
titioner was  not  guilty  of  kidnapping 
therefore,  unless  he  had  the  "design  to 
take  them  out  of  this  state, "  within  the 
meaning  of  the  section  above  quoted. 
Whether  he  had  such  design  or  not  de- 
pends upon  whether  the  channel  20  miles 
wide  between  Santa  Catalina  island  and 
the  main-land  Is,  in  the  sense  of  the  stat- 
ute, out  of  the  state.  The  boundaries  of 
California  arc  defined  by  article  21  of  ttao 
constitution  as  follows:  "The  boundary 
of  the  state  of  California  shall  be  as  fol- 
lows: Commencing  at  the  point  of  Inter- 
section of  the  forty-second  degree  of  north 
latitude  with  the  one  hundred  and  twen- 
tieth degree  of  longitude  west  from  Green- 
wich, and  running  south  on  the  line  of 
said  one  hundred  and  twentieth  degree  of 
west  longitude  until  It  intersects  the  tliir- 
ty-nlnth  degree  of  north  latitude:  thence 
running  In  a  straight  line  In  a  south-east- 
erly direction  to  the  river  Colorado,  at  a 
point  where  It  intersects  the  thirty -fifth 
degree  of  north  latitude;  thence  down  the 
middle  of  the  channel  of  said  river  to  the 
boun<lnry  line  between  the  United  States 
and  Mexico,  as  established  by  the  treaty 
of  May  30, 1S48;  thence  running  west  and 
along  said  boundary  line  to  the  Pacific 
ocean,  and  extending  therein  three  En- 
glish miles;  thence  running  in  a  north- 
westerl.v direction  and  following  the  direc- 
tion of  the  I'nclflc  coast  to  the  forty-sec- 
ond degree  of  north  latitude;  thence  on 
the  lino  of  said  forty-second  degree  of 
north  latitude  to  the  place  of  beginning. 
Also,  all  the  islands,  harboi's,  and  bays 
along  and  adjacent  to  the  coast. "  That 
Santa  Catalina  Island  is  embraced  by  this 
description  is  admitted,  but  it  is  contend- 
ed that  the  waters  of  the  ocean  at  aJi 
points  more  tiian  a  marine  league  from 
the  shore  are  out  of  the  state,  and  that 
the  state  has  no  jurisdiction  over  them; 
and,  consequently,  that  in  conveying  his 
prisoners  from  the  main-land  to  the  isl- 
and, 20  miles  distant,  the  petitioner  neces- 
sarily took  them,  and  intended  to  take 
them,  out  of  the  state.  This  presents  a 
nice  and  important  question,  as  to  which 
the  court  is  not  agreed,  and,  as  its  decision 
is  not  essential  to  a  disposition  of  this 
case,  it  will  be  left  for  future  considera- 
tion. We  are  satisfied  that  whether  or 
not  any  part  of  the  channel  between  San- 
ta Catalina  and  the  main-land  is,  as  be- 
tween the  state  and  the  nation,  or  as  be- 
tween the  United  States  and  foreign  na- 
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tions,  a  part  of  the  high  Beas,  a  mere  de- 
Bign  to  take  a  pemon  acroas  such  channel 
from  one  part  of  Los  Anselea  coanty  to 
another  part  of  the  aame  county  cannot 
be  held  to  be  a  design  to  take  such  person 
out  of  the  state  wlthlu  the  meaning  ol  the 
Penal  Code,  and,  consequently,  that  there 
is  nothing  In  these  depositions  toshovp 
that  the  petitioners  were  gallty  of  the 
crime  of  kidnapping.  But  It  does  not  lot- 
low  from  this  that  the  prisoners  are  un- 
lawfully held,  or  that  they  should  be  dis- 
charged from  custody.  The  depositions 
show  that  they  were  guilty  of  false  Im- 
prisonment, (Pen.  Code,  S§  236,  287,)  an 
offense  of  which  the  superior  court  has  ]u- 
risdlctloD,  and  also  that  some,  if  not  all, 
of  them,  were  guilty  of  assault  with  dead- 
ly weapons.  This  being  so,  it  is  the  right 
and  the  duty  of  the  district  attorney  to 
file  informations  against  them  for  the 
offenses  disclosed  by  the  depositions,  re- 
gardless of  the  term?  of  the  commitments. 
People  v.Vlerra,67  Cal.  231,7  Pac.Bep.C40. 
Pending  the  filing  of  such  informations 
their  imprisonment  is  lawful.  Writ  dis- 
charged, and  petitioner  remanded. 

We  concur:  Fox,  J.;  Thohnton,  J.; 
Works,  J. ;  Sbabpstein,  J. 

MoFarland  and  Patrrson,  JJ.,  (con- 
cvrrlng.)  We  concur  in  the  judgment  re- 
manding the  petitioner,  but  we  think  that 
a  design  to  take  a  person  across  that  part 
of  the  Pacific  ocean  whicb  lies  between  the 
main-land  and  the  island  of  Santa  Cata- 
llna  is  a  "'design  to  take  him  out  of  this 
state"  within  the  meaning  of  that  part  of 
the  Penal  Code  which  defines  kidnapping. 


Sx  parte  Uoj-kr.  (No.  20,688.)  Ex  parte  Eri- 
WAI.DBBN.  (No.  20,685.)  Ex  parte  AsDSBSos, 
(two  cases.    Nos.  20,687,  20,689.) 

(Supreme  Court  of  Calif  omia.    Aug.  4,  1890.) 

In  bank.    Petition  for  writ  of  habeas  oorpue. 

Pbb  Cukiam.  TJpon  the  authority  of  Ex  parte 
Sell,  ante,  742,  (this  day  filed,)  tho  writs  herein 
are  disctiarged,  and  the  petitioners  remanded. 


as  Cal.  180 

ToLMAN  V.Smith  et«/.,  (Reed,  Intervener.) 

(No.  13,581.) 
(Supreme  Court  of  CaH/omla.     Aug.  4,  1890.) 
ComnnnTT  Propsrtt— Priohitt  of  Mobtoaoes — 

JUDOMEKT— JCBISDICTION. 

1.  At  tho  request  of  tho  mortfcagor,  a  certain 
person  paid  a  first  and  second  mortgage.  For  the 
sum  so  paid  and  an  additional  loan  the  mortga^r 
gave  him  a  fourth  mortgage,  there  being  a  third 
at  the  time  of  the  payment.  The  first  and  second 
mortgages  were  not  canceled,  but  were  assigned 
to  B^  retained  by  the  person  paying  them.  There 
was  no  agreement  or  understanding  that  the  first 
and  second  mortgages  should  bo  considered  satis- 
fled.  Held,  that  tho  ilrst  and  second  mortgages  were 
not  extinguished,  but,  together  with  the  remedy 
thereon,  were  suspended  until  the  fourth  mortgage 
should  become  due  and  unpaid,  and  that  then  they 
would  revive  and  have  priority  over  the  third 
mortgage. 

2.  A  husband  and  wife  in  a  mortgage  cove- 
nanted that  they  owned  tho  premises  in  fee-sim- 
ple, and  would  warrant  and  defend  the  same.  At 
this  time  the  wife  had  a  contract  only  for  the 
land  in  the  name  of  her  agent.  Thereafter  the 
land  was  conveyed  to  her,  Uie  deed  reciting  that 


the  premises  "have  beenpnicliased  by  Uie  grantee 
with  her  own  money,  and  are  owned  and  held  as 
her  separate  property. "  In  a  suit  to  foreclose  the 
mortgage,  the  wife's  grantor  testified  that  he  did 
not  kaow  who  furnished  the  the  purchase  money. 
The  wife  testified  that  her  husband  told  her  tliat 
the  property  was  bought  with  her  separate  funds. 
Held,  that  the  evidence  was  insnfflcient  to  over- 
come the  presumption  that  the  property  was  com- 
munity property. 

3.  In  such  action  it  was  proper  to  try  the 
question  of  whether  the  property  was  community 
or  separate  property,  the  rule  that  adverse  titles 
cannot  be  litigated  in  foreclosure  applying  only 
to  interests  not  subject  to  the  mortgage. 

4.  Of  two  mortgages,  one  given  before  the 
mortgagor  acquired  uue,  and  the  other  as  part  of 
the  same  transaction,  by  which  he  acqulies  title, 
(being  for  part  of  the  purchase  money, )  the  sec- 
ond mortgt^  has  precedence,  the  mortgagee  hav- 
ing no  notice  of  the  prior  mortgage. 

5.  A  decree  in  a  foreclosure  suit  that  a  oertain 
snm  Is  duepiaintilf,  and  that  the  mortgaged  prop- 
erty be  sold  and  applied  thereon,  there  being  no 
provision  for  docketing  a  Judgment  for  any  defi- 
ciency, is  not  a  personal  Judgment  against  defend- 
ant. 

6.  A  finding  "that  the  law  of  said  states  is 
the  same  as  the  law  of  this  state"  is  a  sufficient 
finding  as  to  the  law  of  the  other  states. 

7.  A  court  does  not  lose  Jurisdiction,  of  a  suit 
to  foreclose  a  mortgage  by  reason  of  the  fact  that 
pending  the  suit  a  new  counl^  is  created  includ- 
ing the  mortgaged  land. 

McFabijlnd,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Los  Angeles 
county;  Wajuter  Van  Dtkb,  Judge. 

A.  W.  Button  and  Vhtor  Montgomery, 
forappellants.  Hollowny  &  KeDdrick,loT 
respondent. 

Hayne,  C.  This  was  asnit  totoreclose  a 
mortgage  made  in  Nebraska  by  tbe  de- 
fendants, W.  S.  Smith  and  Eunice  W. 
Smith,  bis  wife,  upon  property  in  Califor- 
nia, to  secure  a  debt  paj-able  In  Illinois. 
One  Reed  filed  an  intervention  for  the  fore> 
closure  of  two  prior  mortgages  upon  the 
property.  The  trial  court  gave  judgment 
for  the  plaintiff,  and  the  defendant  £uuice 
W.  Smith  and  the  Intervenor  appeal. 

1.  The  former  appellant  makes  a  num- 
ber of  points,  which  we  shall  consider  sep- 
arately : 

(a)  We  think  it  clear  that  there  was  no 
misjoinder  of  causes  of  action. 

(b)  It  was  not  error  to  deny  the  motion 
for  change  of  venue.  The  property  was  in 
the  county  of  Los  Angeles  when  the  action 
was  commenced,  and  therefore  tbe  suit 
was  properly  commenced  in  that  county. 
The  court  did  not  lose  jurisdiction  of  the 
cause  by  the  creation  of  the  county  of 
Orange.  Assuming  in  favor  ut  the  appel- 
lant that  the  case  should  have  been  trans- 
ferred to  the  latter  county,  the  party  en- 
titled to  such  change  should  have  made  a 
motion  therefor.  No  motion  was  made 
until  after  the  case  had  been  decided,  and 
then  no  notice  was  given  to  the  respond- 
ent. Under  these  circumstances  the  mo- 
tion was  properly  denied. 

(c)  The  parties  stipulated  that  no  per- 
sonal judgment  should  be  renderetl 
against  Eunice  W.  Smith,  and  it  Is  said 
that  tho  jtidgracnt  was  In  violation  of  the 
stipulation;  but  no  personal  judgment 
was  taken  against  her.  The  decree  ad- 
judges that  a  certain  sum  is  due  to  the 
plain  tiff,  and  that  the  property  be  sold 
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and  the  proceeda  applied  to  the  payment 
oT  such  sum  anrl  the  coats  and  expenses. 
There  Is  no  provision  for  docketing  a  judg- 
ment for  any  deficiency  that  may  remain 
after  the  application  of  the  proceeds  of 
sale.  This  la  not  a  persoual  Judgment 
against  the  appellant. 

(tf)  It  la  contended  that  the  court  erred 
in  omitting  to  find  what  was  the  law  of 
Nebraska  and  Illinois.  Assuming  that 
such  a  finding  was  necessary,  (compare 
avil  Code,  §  755.)  we  think  that  it  was 
made.  After  stating  that  no  evidence  was 
Jntrodnced  as  to  the  law  of  Nebraska  or 
nUnols,  the  court  "  finds  that  the  law  of 
eald  states  is  the  same  as  the  law  of  this 
state."    This,  we  think,  was  sufficient. 

(e)  The  remaining  points  on  behalf  of  this 
appellant  are  baaed  upon  the  fact  that  she 
was  a  mariied  woman,  and  that  the  cer- 
tificate of  her  acknowledgment  was  de- 
fective. It  Is  true  that  the  certificate  was 
defective.  The  complaint  prayed  that  It 
be  corrected,  and  the  judgment  was  that  It 
be  corrected.  It  Is  contended,  however, 
that  the  evidence  was  Insufilcteut  tojustify 
the  decision  in  that  regard,  and  that  cer- 
tain errors  and  irregularities  occurred; 
but  in  our  opinion  it  Is  immaterial  wheth- 
er the  certificate  was  properly  corrected 
or  not.  The  complaint  alleges  that  the 
property  was  community  property;  and, 
if  this  allegation  be  true,  the  husband  had 
entire  control,  and  could  mortgage  the 
property  without  the  consent  of  the  wife, 
notwithstanding  the  fact  that  the  deed 
was  made  to  her.  Meyer  v.  Kincer,  12 
Cal.  252;  Tryon  v.  Sutton,  13  Cal.  493; 
Kohner  v.  Ashenauer.lT  Cal.  581 ;  Landers 
T.  Bolton,  26  Cal.  394;  Althot  v.  Conheim, 
38  Cal.  233;  Civil  Code,  §  172.  The  court 
found  that  the  property  was  community 
property.  It  Is  contended,  however,  that 
this  finding  is  not  justified  by  the  evidence. 
The  evidence  is  as  follows :  At  the  time  of 
the  execution  of  the  mortgage  this  appel- 
lant did  not  have  the  legal  title  to  the 
property.  It  would  seem  that  she  had  a 
contract  for  a  conveyance  made  in  the 
name  of  her  agent,  one  Cody.  The  mort- 
gage, however,  c<jntaine(l  the  following 
clause:  "The  said  Eunice  W.  Smltli  and 
W.  S.  Smith  hereby  covenant  with  said  D. 
H.Tolman&Co.  that  they  own  said  prem- 
ises in  fee-simple,  and  will  warrant  and  de- 
fend the  same  against  all  claims  whatso- 
ever. **  About  a  mon  th  after  the  exe<;ution 
of  this  mortgage  the  owner  of  theproperty 
(one  Darby)  mudcadeed  to  this  appellant, 
which  contained  the  ffiliowing  recital: 
"The  above-described  premises  have  been 
purchased  by  the  grantee  witli  her  own 
money,  and  are  owned  and  held  as  her  sep- 
arate property. "  The  grantor,  however, 
testified,  without  objection,  that  he  did 
not  know  who  furnished  the  purchase 
money.  The  wife  testified  that  the  prop- 
erty was  purchased  with  her  separate 
funds,  but  she  also  testified  as  follows: 
"The  only  source  of  information  as  to 
whether  any  of  my  property  or  money  was 
used  in  the  purchase  of  said  property  is 
what  my  husband  told  me."  The  hus- 
band was  not  called  as  a  witness.  Upon 
this  evidence  we  think  that  the  finding 
was  correct.  The  act  of  1889  in  relation 
to  community  property  did  not  take  effect 


nntil  after  the  trial,  and  hence  does  not 
apply.  By  the  prior  la  w  the  presn  m  p  tion 
was  that  the  property  was  community 
property,  and  this  presumption  could  only 
be  overcome  by  clear  and  satisfactory  evi- 
dence. Smith  V.  Smith,  12  Cal.  224;  Meyer 
V.  ICinser,  Id.  247;  Ramsdell  v.  Fuller,  28 
Cal.  42;  Morgan  v.  Lones,  78  Cal.  62,  20 
Pac.  Rep.  248.  Tlie  testimony  of  the  wife 
is,  in  effect,  merely  that  her  husband  told 
her  that  her  funds  were  used  in  the  pur- 
chase. Of  her  own  knowledge  she  knew 
nothing.  The  only  other  evidence  is  the 
recital  in  the  deed.  This  deed,  it  will  be 
remembered, was  made  after  theexecntion 
of  the  mortgage.  The  mortgagee,  there- 
fore, ought  not  to  be  bound  by  a  recital 
which  the  mortgagorchose  tohave  insei-t- 
ed  in  the  deed ;  especially  in  view  of  the 
covenant  in  the  mortgage  that  both  hus- 
band and  wife  were  the  owners.  Further- 
more, such  a  recital  does  not  conclude  a 
creditor  seeking  to  subject  the  property  to 
the  payment  of  bis  debt.  Compare  Swain 
V.  Duane,  48  Cai.  360.  If  it  has  any  force 
at  all,  it  can  only  operate  as  a  declaration 
of  the  grantor;  but  whatever  force  it 
might  have  us  such  la  destroyed  by  the 
testimony  of  the  grantor  that  he  knew 
nothing  about  the  matter.  Neither  of 
the  foregoing  pieces  of  evidence,  nor  both 
together,  amount  to  clear  and  satisfac- 
tory proof  that  the  property  was  the  sep- 
arate property  of  the  wife.  The  presump- 
tion above  mentioned  must  therefore  pre- 
vail, and  the  property  must  be  held  to 
have  been  community  property.  In  view  of 
which  all  that  part  of  the  case  relating  to 
the  certificate  of  acknowledgment  may  be 
treated  as  surplusage,  and  any  error  that 
may  have  Intervened  in  relation  thereto  is 
Immaterial.  It  is  said,  however,  that  the 
question  whether  the  property  was  com- 
munity or  separate  property  could  not  be 
tried  lu  the  action;  but  the  rule  that  ad- 
verse titles  cannot  be  litigated  in  foreclos- 
ure has  no  application.  That  rule  applies 
to  interests  which  are  not  subject  to  the 
mortgage,  but  there  is  nothing  to  prevent 
the  most  hostile  interests  from  being  cov- 
ered by  the  same  mortgage,  if  the  owners 
so  choose;  and  the  question  whether  any 
interest  ia  or  is  not  subject  to  the  mort- 
gage Is  oue  which  must  necessarily  be  tried 
in  every  foreclosure  suit  in  relation  to  it. 
It  would  be  strange  if  the  defendants'  mere' 
assertion  that  the  interest  was  not  sub- 
ject to  the  mortgage  could  prevent  a  trial 
of  that  question.  In  this  case  the  ques- 
tion was  tried,  and  it  was  determined  that 
the  wife's  interest  was  subject  to  the 
mortgage;  and,  as  above  stated,  this  was 
perfectly  proper. 

2.  The  foregoing  does  not  conflict  with 
the  decision  on  the  former  appeal.  74  Cal. 
345,  16  Pac.  Rep.  189.  There  appeared 
from  the  record  before  the  court  that  the 
I)roperty  was  the  separate  property  of 
the  wife,  and  the  decision  related  to  the 
certificate  of  acknowledgment. 

3.  The  trial  court  found  that  the  two 
mortgages  set  up  by  the  Interveuor  had 
been  paid  and  satisfied,  and  upon  tliat 
theory  rendered  Judgment  against  him. 
Before  examining  the  correctness  of  this 
finding,  It  may  be  premised  that  the  mort- 
gages set  up  by  the  interveuor  were  origl- 
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nall.v  prior  to  that  of  the  plaintiff.  One 
( which  was  glren  to  the  Commercial 
Bank  o(  Santa  Anna)  was  made  nearly  a 
year  before  that  of  the  plaintiff.  The 
other  (which  was  Klven  tu  Darby,  the 
(grantor  of  Eunice  W.  Smith,  lor  part  of 
the  purchase  money)  was  several  weeljs 
later  than  the  plaintiff's  mortgage;  but 
it  will  he  remembered  that  neither  Eunice 
W.  Smith  nor  her  husband  had  any  title 
at  the  time  they  executed  the  plaintiff's 
mortgage.  As  against  them  the  after- 
acquired  title  became  subject  to  the  mort- 
gage, but  not  a«  against  intervening  in- 
cumbrancers. Now,  as  above  stated,  the 
Darby  mortgage  was  given  to  secure 
part  of  the  consideration  of  the  deed  from 
him  to  Eunice  W.  Smith,  and  was  part  of 
the  same  transaction  by  which  Eunice  W. 
Smith  and  her  husband  acquired  theprop- 
erty.  Darby  (the  owner)  had  no  notice 
that  his  grantee  had  undertaken  to  mort- 
gage the  property  before  he  had  conveyed 
it.  (It  is  found  that  he  had  notice,  folio 
131 ;  but  this  finding  is  directly  contrary 
to  the  only  evidence  on  the  subject,  folio 
222.)  And  It  seems  clear  that  the  instan- 
taneous seisin  which  Eunice  W.Smith  and 
her  husband  may  have  had  by  reason  of 
any  momentary  Interval  between  the 
deed  and  the  mortgage  did  not  give 
priority  to  the  mortgage  made  when  they 
had  no  title.  Ckimpare  Burns  r.  Thayer, 
101  Mass.  42(t;  Smith  t.  Stanley,  37  Me.  13. 
Bearing  in  mind,  then,  the  fact  that  the 
two  mortgages  set  up  by  the  intervenor 
had  priority  over  the  plaintiff's  mortgage, 
we  proceed  to  inquire  whether  the  flnd- 
iog  that  they  were  paid  and  satisfied  Is 
sustained  b}'  the  evidence.  The  only  evi- 
dence upon  the  subject  is  the  testimony  of 
Eunice  W.  Smith,  at  pages  70-74  of  the 
transcript.  In  our  opinion,  what  her 
testimony  shows  in  simply  this:  That 
at  her  request  the  intervenor  paid  to  the 
holder  of  said  two  mortgages  the  sums 
due  thereon;  that  they  were  not  canceled, 
but  were  assigned  to  the  intervenor,  who 
retained  them;  and  that  Eunice  W.  Smith 
thereupon  gave  to  him  a  new  mortgage 
for  f8,500,  which  was  Intended  to  cover 
the  sums  paid  by  him  upon  the  old  mort- 
gages, and  H<000  additional,  loaned  by 
him  to  her.  In  other  words,  the  old 
mortgages  were  retired,  and  a  new  one 
(having  a  longer  period  to  run)  substitu- 
ted in  their  place;  but  there  was  no  agree- 
ment or  understanding  that  they  should 
be  considered  satisfied,  and  they  were  not 
canceled,  but  were  retained  by  the  Inter- 
vener. This  does  nut.  In  our  opinion, 
show  an  extinguishment  of  the  old  mort- 
gages. Even  if  the  Intervenor  had  not 
taken  an  assignment  at  the  time  he  paid 
theui  off,  a  court  of  equity  would,  for  pur- 
poses of  justice,  apijly  the  principle  of 
subroftatlon.  Matzen  v.  Shaeffor,  65  Cal. 
SI,  3  t>ac.  Rep.  92;  Gnns  v.  Thieme,  93 
N.  y.  2.'52;  Ynple  v.  Stephens,  M  Kan.  eSO, 
34  Pac.  Rep.  222;  Bacon  v.  Goodnow,  m  N. 
H.  415.  And  much  more  Is  he  entitled  to 
the  benefit  of  those  securities,  in  view  of 
the  fact  that  they  werenot  canceled,  but 
were  assigned  to  him.  If  nothing  else  had 
occurred.  It  is  clear  that  he  would  be  en- 
titled to  enforce  the  old  mortgages. 
What  occurred  in  addition,  vi2.,  the  substi- 


tution of  a  new  mortgage,  did  not  operate 
to  discharge  the  old  ones,  but  merely  sus- 
pended the  remedy  upon  them.  It  is  well 
settled  that,  in  the  absence  of  an  agree- 
ment to  that  effect,  the  payment  of  one 
note  by  another  is  only  conditional,  and 
not  absolute,  payment.  It  extends  the 
time  for  payment  until  the  maturity  ot 
the  new  note,  or,  as  it  is  said,  "suspends" 
the  remedy  upon  the  old  note,  but  does 
not  extinguish  it.  Brewster  v.  Boure,  8 
Cal.  501;  Griffith  v.  Grogan,  12  Cal.  317; 
Hlggliis  V.  Wortell,  18  Cal.  833;  Crary  v. 
Bowers,  20  Cal.  8S;  Smith  v.  Owens,  21 
Cal.  23;  Welch  v.  Alllngton,  23  Cal.  323; 
Brown  v.  Olmsted,  50  Cal.  165;  Tobey  v. 
Barber,  and  n(>tes,2Amer.  Lead  Cases.  225, 
Now,  Inasmuch  as  the  remedy  upon  the 
debt  was  suspended,  it  Is  clear  that  the 
remedy  upon  the  mortgages,  which  were 
mere  incidents  to  the  debt,  was  suspended 
also.  And,  inasmuch  as  the  new  note  had 
not  matured  at  the  time  of  the  filing  ol 
the  complaint  ot  intervention,  we  think 
that  the  intervenor  was  not  entitled  to 
have  the  old  mortgages  foreclosed  in  the 
present  case.  See  2  Daniel,  Neg.  Inst.  J 
1272;  In  re  Matthew,  12  Q.  B.  Div.  506. 
But,  If  the  Intervenor  had  any  rights  in  the 
premises,  the  decree  should  have  saved  or 
provided  for  them  in  some  appropriate 
way,  and  not  adjudged  that  he  "be  for- 
ever barred  and  foreclosed"  ot  all  light  in 
the  premises,  which  In  effect  adjudged 
that  the  Intervenor  could  not  enforce  the 
old  mortgages  in  any  way,  even  it  the 
new  note  should  not  be  paid  at  maturity. 
This  raises  the  question  whether  the  old 
mortgages  would  be  revived,  with  the 
debts  they  were  given  to  secure.  In  case  ot 
non-payment  of  the  new  note  at  its  ma- 
turity, and  whether.  It  so  revived,  they 
would  have  priority  over  the  plaintiff's 
mortgage. 

In  relation  to  the  first  branch  of  the 
question.  It  seems  clear  that  all  the  inci- 
dents ot  the  debt  ought  to  be  revived  with 
the  debt.  It  is  to  be  observed  in  this  re- 
gard that  no  question  ot  the  statute  ot 
limitations  Is  involved.  The  statute  had 
not  run  on  either  of  the  old  notes  when 
the  complaint  of  Intervention  was  filed, 
and  the  statute  is  not  pleaded  or  relied 
upon.  Nor  is  it  material  that  the  Code 
provides  that  "a  mortgage  can  be  created, 
renewed,  or  extended  only  by  writing  exe- 
cuted with  the  formalities  required  in  the 
case  ot  a  grant  ot  real  property. "  Civil 
Code,  §  2922.  For.  in  the  first  place,  as 
long  as  the  statute  of  limitations  has  not 
run,  a  renewal  or  extension  of  the  mort- 
gages is  not  required.  They  are  alive, 
though  "suspended."  And,  In  the  second 
place,  the  substituted  mortgage  was  exe- 
cuted with  the  requisite  formalities,  and, 
as  shown  by  the  cases  cited  below,  it  will 
be  treated  by  a  court  of  equity  as  an  ex- 
tension of  the  old  mortgages  to  the  extent 
ot  the  debt  secured  by  them.  And  we 
think  that,  when  revived,  the  old  mort- 
gages will  have  priority  over  the  plain- 
tiff's mortgages.  They  will  stand  just 
where  the.v  stood  before  they  wei-e  sus- 
pended. This  is  clearly  the  result  of  equi- 
table principles;  for,  as  we  have  seen,  the 
change  didnot  extinguish  the  Indebtedness 
or  the  security.    It  was  a  change  ot  form 
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merely,  and  equity  regards  matters  of  sub- 
stance, and  not  matters  of  mere  form; 
and  the  plaintiff  did  not  part  -with  any- 
thing, or  alter  his  position  In  any  way, 
after  the  change  In  the  form  of  the  Indebt- 
edness to  the  Intervenur.  He  stands  now 
precisely  where  he  stood  before  such 
change;  and,  so  far  as  this  question  of 
priority  Is  concerned,  Is  a  mei-e  volunteer. 
This  result,  which  seems  clear  upon  princi- 
ple, is  in  accordance  with  the  authorities. 
The  instances  in  which  a  court  of  equity 
will,  to  accomplish  the  ends  of  justice, 
keep  alive  a  security  which  in  form  has 
been  extinguished,  are  frequent  and  famil- 
iar. Thus,  where  a  mortgagor  conveys 
the  mortgaged  premises  to  a  first  mort- 
gagee to  satisfy  the  debt,  without  the 
expenses  of  foreclosure,  equity  will  consid- 
er the  first  mortgage  as  still  subsisting 
as  against  subsequent  Incumbrances. 
Brook  V.  Rice,  56Cal.  428;  Smith  v.  Swan, 
69Iowa,  412,  29N.W.  Bep.  402;  Silllraanv. 
Gammage,55  Tex.  366;  Collins  v.  Stocking, 
»8  Mo.  296, 11  S.  W.  Kep.  750;  Stantons  v. 
Thompson,  49  N.  H.  272;  Edgerton  v. 
Young,  43  111.  468;  BIcbardson  v.  Hocken- 
hall,  85  111.  124;  Lowman  v.  Lowman,  118 
III.  586,  9  N.  E.  Rep.  245.  So,  if  the  owner 
of  the  equity  of  redemption  acquires  the 
mortgage,  a  court  of  equity  will,  when  the 
purposes  of  justice  require  It,  treat  the 
mortgage  as  still  subsisting.  Thompson 
V.  Chandler,  7  Greenl.  381 ;  Duffy  v.  Mc- 
Gulncss,  13  R.  I.  597.  So,  where  a  first 
mortgagee  purchases  under  a  foreclosure 
sale,  equity  will  keep  bis  mortgage  alive 
for  the  purposes  of  protection  against  a 
second  m  ortgagee.  Carpen  tier  v.  Brenha  m , 
40  Cal.  234.  And  so  where,  as  in  the  case 
before  us,  one  mortgage  Is  substituted  fur 
another,  equity  will  keep  the  first  alive 
when  the  interests  of  justice  require  It.  In 
Gregory  v.  Thomas,  20  Wend.  18,  this  prin- 
ciple was  applied,  even  in  an  action  at 
law.  There,  in  answer  to  an  objection 
that  the  first  mortgage  was  merged,  Cow- 
EN,  J.,  delivering  the  opinion,  said:  "The 
argument  is  against  all  the  books,  ancient 
andmudern.  Adjudications  of  several  cen- 
turies upon  such  cases,  in  every  variety 
of  form,  in  England,  in  this  state,  and  in 
neighboring  states,  settle  the  proposition 
that  a  subsequent  security  for  a  debt  of 
equal  degree  with  the  former.for  the  same 
debt,  will  not,  by  operation  of  law,  extin- 
guish it. "  And  the  principle  under  consid- 
eration was  in  substance  laid  down  and 
applied  In  Swift  v.  Kraemer,  13  Cal.  530. 
There  it  was  held  that  where  two  notes 
and  mortgages  were  retired,  and  a  new 
note  and  mortgage  given  to  cover  the  old 
ones,  and  an  additional  advauce  in  cash, 
the  retired  mortgages  would  be  kept  alive 
as  againot  an  intervening  homestead,  and 
the  court,  per  Baldwin,  J.,  said :  "  We  re- 
gard the  cancellation  of  the  old  mort- 
gages and  the  substitution  of  the  new  as 
contemporaneous  acts.  It  was  not  creat- 
ing a  new  incumbrance,  but  simply  chang- 
ing the  form  of  the  old.  A  court  of  equity, 
looking  to  the  substance  of  such  a  transac- 
tion, would  not  permit  a  release,  intended 
to  be  effectual  only  by  force  of  and  for  the 
purpose  of  giving  effect  to  the  last  mort- 
gage, to  be  set  up,  even  if  the  last  mort- 
gage was  inoperative. "    And  so  in  other 


cases.  See  Ponder  v.  Ritzinger,  102  Ind. 
571, 1  N.  E.  Rep.  44;  Packard  v.  Kfngman, 
11  Iowa,  219;  Flower  v.  Elwood,  66  HI. 
438;  Walters  v.  Walters,  73  Ind.  425.  And, 
even  where  there  has  been  a  formal  release 
and  cancellation  of  a  mortgage,  a  court  of 
equity  will  set  It  aside  for  the  purposes 
mentioned.  Gieb  v.  Reynolds,  35  Minn. 
331,  28  N.  W.  Rep.  923;  Hutchlnsou  v. 
Swartsweller,  31  N.  J.  Eq.  205;  Young  r. 
Shaner,  73  Iowa,  655,  35  N.  W.  Rep.  629. 
And  see,  also,  Barnes  v.  Mott.  64  N.  Y.  401. 
It  may  be  remarked  thai  the  transcript 
does  not  show  whether,  at  the  time  the 
Intervenor  took  bis  new  mortgage,  be  bad 
notice  of  the  plaintltTs  mortgage;  but,  as 
above  stated,  the  plaintiff  in  no  manner 
changed  his  position  after  the  substitu- 
tion of  a  new  mortgage  for  the  two  old 
ones,  and  therefore  we  do  not  consider 
that  the  question  of  notice  is  Involved,  at 
least  in  a  case  like  this,  where  there  was 
no  release  or  cancellation  of  the  old  mort- 
gages. We  advise  that,  as  against  the 
apiiellant  Eunice  W.  Smith,  the  judgment 
and  order  appealed  from  be  affirmed,  and 
that  as  against  the  Intervenor  the  order 
denying  a  new  trial  be  affirmed,  but  that 
the  decree  be  modified  in  accordance  with 
this  opinion,  the  intervenor  to  recover  his 
costs  of  appeal. 

We  concur:  Gibson,  C. ;  Vanclief,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
order  appealed  from,  as  against  the  aj)- 
pellant,  Eunice  W.  Smith,  are  affirmed, 
and,  as  against  the  intervenor.  the  order 
denying  a  new  trial  Is  affirmed,  the  decree 
modified  In  accordance  with  the  foregoing 
opinion,  and  the  intervtnor  is  allowed  bis 
costs  of  appeal. 

I  dissent.    McFarlano,  J. 

-^—  »  Cal.  lis 

Campodonico  v.  Orkgon  Imp.  Co.    (No. 

12,606.) 
^Supreme  Court  of  California.    Aug.  1,  1890.) 
Appeal— Peactick—Timb  op  Filino  Foists. 
Tlie  rule  of  the  California  supremo  court 
requiring  the  appellant's  points  to  be  flled  by  a 
g-ivon  time  docs  not  proscribe,  as  a  penalty  for 
failure  to  conform  thereto,  that  mo  judgment  shall 
be  alOrmed  without  considering  the  merits  of  the 
appeal,  but  only  that  the  court  may,  in  its  discre- 
tion, refuse  appellant  the  privilege  of  making  an 
oral  argument. 

In  bank.  Appeal  from  superior  court. 
San  Luis  Obispo  county;  V.  A.  Oreoo, 
Judge. 

(graves,  Turner  &  Graves,  for  appellant. 
Veuable  &  Goodcbild,  for  respondent. 

Per  Curiam.  The  transcript  In  this 
cause  was  flled  December  5, 1889,  and  the 
cauHe  was  placed  on  the  Los  Angeles  cal- 
endar lor  April  14,  1890.  The  appellant's 
points  were  not  flled  until  April  8th,  26 
days  after  the  time  when,  according  to  the 
rule  of  the  court,  they  should  have  been 
filed.  On  the  day  the  cause  was  set  fur 
bearing,  the  respondent  moved  the  court 
to  affirm  the  judgment  without  consider- 
ing the  merits  of  the  appeal  as  a  penalty 
upon  theappellantfor  his  failure  to  comply 
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with  the  rule.  But  the  rule  preBcrlbee  no 
such  penalty,  and  la  not  understood  to 
Involve  any,  except  that  the  court  may, 
In  Its  discretion,  refuae  the  appellant  the 
privilege  of  making  an  oral  argument. 
Motion  denied. 


8S  cai.  4B 

Strdxjbe  v.  Police  Coukt.    (No.  13,826.) 

(Supreme  Court  of  Calif omla.    July  25,  1890.) 

Wkit  op  Prohibition — Whbn  Lies. 

Under  Code  Civil  Proc.  Cal.  S  1103,  provid- 
ing that  the  writ  of  prohibition  may  be  issued 
"in  all  cases  where  thoro  is  not  a  plain,  speedy, 
and  adequate  remedy  in  the  ordinary  course  of 
law, "  the  police  court  will  not  be  restrained  from 
procending  witb  the  trial  of  a  charge  of  violating 
the  license  laws,  as,  even  if  it  has  no  jurisdiction 
of  tlie  case,  there  is  a  plain,  speedy,  and  ade- 
quate remedy  at  law,  by  appeal  in  case  of  a  con- 
viction. 

In  bank.    Application  for  writ  of  prohi- 
bition. 
Alfred  Clark,  for  petitioner. 

Fatrbbon,  J.  A  complaint  was  filed 
In  the  police  court  of  the  city  and  county 
of  San  Francisco,  on  April  24,  1890.  chang- 
ing the  petitioner  with  a  misdemeanor  in 
having  transacted  and  carried  on  the  bus- 
iness of  selling  meat  without  having  liret 
taken  out  a  license  as  required  by  an  ordi- 
nance of  the  board  of  sapervisors.  The 
petitioner  was  arrested  under  a  warrant 
issued  on  said  complaint,  and  in  due  time 
entered  a  plea  of  not  guilty,  and  another 
plea  challenging  the  jurisdiction  of  the 
court.  It  is  allegedtbat,  notwithstanding 
bis  plea  to  the  jurisdiction,  the  police 
court  threatens  to  proceed  with  the  trial 
of  the  charge  against  petitioner,  and  he 
prays  for  a  writ  of  prohibition  to  restrain 
the  police  court  from  proceeding  with  the 
trial  of  the  action. 

Section  1103,  Code  Civil  Proc,  provides 
that  the  writ  of  prohibition  may  be  issued 
"In  all  cases  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  In  the  ordi- 
nary course  of  law."  This  is  not  such  a 
case.  If  the  petitioner  should  be  convict- 
ed in  the  police  court  he  will  have  a  plain, 
speedy,  and  adequate  remedy  at  law,  by 
an  appeal  to  the  superior  court.  Levy  v. 
"Wilson,  69  Cal.  105, 10  Pac.  Kep.  272.  Ap- 
plication for  writ  denied. 

We  concur:  Shahpbtbin,  J.;  McFah- 
LAND,  J.;  Kox,  J.;  Tbobnton,  J. 


8S  Cat.  108 

Ex  parte  Chkistensbn.    (No.  20,658.) 
(Supreme  Cawrt  of  California.    Aug.  2,  1890.) 

LiQUOB  LiCBSSB — CONSTITDTIONAUTy  0»  OBDI- 
NANCE. 

1.  Under  Consolidation  Act  of  San  Francisco, 
i  68,  providing  that  "every  ordinance  or  resolu- 
tion •  •  •  shall,  after  its  introduction  in  the 
board,  be  published, "  the  publication  of  an  amend- 
atory ordinance  is  sufQcient  without  the  republi- 
cation of  the  ordinance  amended  or  affected. 

2.  Order  No.  1589  of  the  city  of  San  Francisco, 
as  amended  by  order  No.  1845,  relative  to  liquor 
licenses,  provides  for  the  payment  of  a  specified 
license  fee,  and  declares  a  violation  of  the  order 
a  misdemeanor  punishable  by  a  fine  of  not  more 
than  tl.UUO,  or  by  imprisonment  for  not  more  than 
six  months,  or  both.  Pen.  Code  Cal.  {  4S5,  jiro- 
vldes  that  any  peorson  canying  on  a  business  for 


which  a  license  is  required  by  the  Ibws  of  the 
state  without  the  license  so  prescribed,  is  guilty 
of  a  misdemeanor.  Section  10  prescribes  as  a 
punishment  for  misdemeanors  not  otherwise  pro- 
vided for,  imprisonment  for  not  more  than  six 
months,  or  a  fine  not  exceeding  toOO,  or  both. 
Held  that,  though  the  punishment  provided  by 
the  ordinance  conflicted  with  that  preucribed  by 
the  statute,  this  portion  of  the  ordinance  could  be 
rejected,  and  that  providing  for  the  license  could 
stand,  as  they  were  not  dependent  on  each  other. 

8.  So,  too,  portions  of  the  ordinance  in  conflict 
with  the  provisions  of  the  Code  of  Civil  Proced- 
ure relative  to  evidence  may  be  rejected. 

4.  Theprovisions  of  the  ordinance  making  the 
issuance  of  a  license  dependent  upon  the  permis- 
sion of  a  majority  of  the  board  of  police  commis- 
sioners, and  the  approval  of  adjacent  property 
owners,  is  not  in  violation  of  the  federal  constitu- 
tion, there  being  no  question  of  interstate  com- 
merce. 
AtcFABiiAND,  J.,  dissenting. 

In  bank.    Habeas  corpus. 

Alfred  Clarke  and  Jennie  Laird,  for  peti- 
tioner. Geo.  A.  Jobnaon,  Atty.  Gen.,  and 
David  Louderbnck,  for  respondents. 

Per  Curiam.  The  petitioner  was  ar- 
rested upon  a  charge  of  misdemeanor, 
consisting  in  the  carrying  on  of  the  busi- 
ness of  a  retail  liquor  dealer  in  the  city  of 
San  Francluco  without  a  liceuse.  He 
contends  that  the  ordinance  prescribing 
the  license  is  void  for    various   reasons : 

1.  The  original  order,  numbered  1,589, 
was  passed  in  1880.  In  1866,  subdivision 
89  of  section  10  of  this  order,  which  relates 
to  liquor  licenses,  was  amended  by  order 
1845,  and  It  is  contended  that  this  amend- 
atory order  was  not  properly  passed  and 
published  in  accordance  with  the  provis- 
ions of  the  couuty  government  act.  But 
we  do  not  think  that  the  provisions  of  the 
county  government  act  apply  to  the  pas- 
sage and  publication  of  ordinances  of  the 
city  and  county  of  San  Francisco.  It  is 
argued,  however.that  even  under  the  pro- 
visions of  the  consolidation  act  the  order 
was  not  properly  passed.  The  main  point 
seems  to  be  that  the  amendatory  order 
only,  and  not  the  original  order,  was 
published.  But  there  is  no  merit  in  this 
position.  Section  68  o!  the  consolidation 
act  provides  that  "every  ordinance  oi 
resolution,  etc.,  shall  after  its  Introduc- 
tiou  in  the  board  be  publiBbed, "  etc.  This 
only  requires  the  ordinance  or  resolu- 
tion itself  to  be  published.  It  does  not 
require  the  republication  of  the  ordinance 
or  resolution  which  Is  amended  or  affected. 
Order  No.  1845  was  a  separate  order  and 
was  complete  in  itself,  and,  in  our  judg- 
ment, it  was  sufficient  to  publish  it  only, 
without  republishing  the  original  ordi- 
nance. In  other  respects  it  was  properly 
passed. 

2.  It  is  urged  that  the  order  is  in  con- 
flict with  the  general  laws  of  the  state. 
The  order  provides  for  the  payment  of  a 
specified  license  fee,  and  declares  that  vio- 
lation of  the  order  shall  be  a  misde- 
meanor, and  shall  be  punishable  by  a 
fine  of  not  more  than  91,000,  or  impris- 
onment not  m  ore  than  six  mon  ths,  or  both. 
The  latest  general  law  on  the  subject  is 
section  435  of  the  Penal  Code,  which  is 
as  follows:  "Every  person  who  commen- 
ces or  carries  on  any  business,  trade,  or 
profession,  or  calling,  for  the  transaction 
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or  carrying  on  of  which  a  license  Is  re- 
quired by  any  law  of  this  state,  without 
taking  out  or  prucariog  the  license  pre- 
scribed by  such  law,  is  guilty  of  misde- 
meanor."  And  the  punishment  of  misde- 
meanors, not  otherwise  provided  for,  is  im- 
prisonment for  not  more  than  six  months, 
or  a  fine  not  exceeding  f500,  or  both.  Pen. 
Pode,  S  19-  It  Is  argued  tliat  these  two 
provisions  are  In  conflict,  and  In  re  Sic,  73 
Cal.  143, 14  Pac.  Rep.  405,  Is  cited.  In  the 
Case  of  Lawrence.  69  Cal.  611,^  It  was  held 
that  the  words  "  by  any  law  of  the  state" 
Included  a  municipal  ordinance.  In  this 
view  It  must  be  admitted  that  the  punish- 
ment provided  by  the  ordinance  conflicts 
with  the  punishment  provided  bytbestat- 
ute.  But  there  la  no  otherconflict  between 
the  two  provisions.  There  is  no  conflict  as 
to  what  the  offense  is.  The  provision  of 
tlie  Penal  Code  simply  provides  that 
whoever  transacts  certain  business  with- 
out a  license  shall  be  punished  iu  a  cer  ain 
way.  It  does  not  purport  to  flx  the 
license  fee,  or  pro  vide  for  Its  issuance.  For 
that  it  refers  to  other  laws.  Therefore 
the  other  laws  cannot  be  in  conflict  with 
the  Code  in  so  far  as  it  fixes  the  fee,  or 
provides  for  the  Issuance  of  the  license. 
It  Is  only  in  conflict  with  the  Code  so  far 
as  it  attempts  to  prescrlbethepunisbment. 
This  latter,  however,  may  be  discarded  en- 
tirely without  affecting  the  provision  that 
the  business  shall  be  licensed  In  a  certain 
way.  If,  for  example,  the  order  provided 
no  punishment  whatever  for  doing  busi- 
ness without  a  license,  but  merely  pro- 
vided what  the  license  should  be.  It 
would  be  valid,  and  the  statute  would 
supplement  it  by  making  the  failure  to 
comply  with  the  order  a  crime,  and  pro- 
viding the  penalty.  The  portion  of  the 
ordinance  prescribing  the  penalty  may, 
therefore,  be  rejected,  and  the  portion  of 
the  ordinance  providing  for  the  license 
may  stand.  For  nothing  is  better  settled 
than  that,  if  the  part  of  a  law  or  ordi- 
nance which  Is  Invalid  Is  distinctly  sepa- 
rable from  the  remainder,  the  latter  can 
stand  and  the  former  be  rejected.  The 
Case  of  Sic  is  not  like  that  before  us. 
There  the  law  did  not  refer  or  relate  to 
the  ordinance,  but  each  provision  was 
complete  in  Itself,  and  provided  tor  the 
punishment  of  the  same  act,  and  the  ob- 
jection was  that  U  both  were  valid  a  man 
might  be  punished  twice  for  the  same 
offense.  Nothing  of  the  kind  could  hap- 
pen under  the  provisions  under  consid- 
eration here.  The  complaint  Is  not  in- 
Butflcient  under  this  view.  It  states  the 
fact  that  the  petitioner  whs  doing  basi- 
ness  wfthont  the  requisite  license;  refers 
to  the  original  order  and  to  the  amenda- 
tory order  by  number;  and  fonclwdes  that 
hisacts  are ''contrnry  to  the  form,  force, 
and  effect  of  the  statuleln  such  cases,"  etc. 
It  is  further  argued  that  the  provisions  of 
the  order  are  In  conflict  with  the  provis- 
ions of  the  Code  of  Civil  Procedure  In  re- 
lation to  evidence.  This  seems  to  be  based 
upon  the  fact  that  the  order  makes  certain 
provisions  In  relation  to  the  burden  of 
proof,  and  as  to  the  effect  of  certain 
acts  as  evidence.    It   may    be  considered 

>ll  Fac.  Rep.  317. 


that  the  board  has  no  power  to  establish 
rules  of  evidence  for  the  guidance  of 
courts.  But  the  prisoner  has  not  yet  been 
tried,  and  It  cannot  be  presumed  that  the 
court  which  is  to  try  him  will  fall  into 
error.  These  portions  of  the  order  arc 
distinctly  separable  from  the  others,  and 
consequently  may  be  rejected  without 
affecting  the  remainder. 

3.  It  is  argued  that  the  order  Is  in  viola- 
tion of  the  provisions  of  the  federal  con- 
stitution. This  seems  to  be  based  upon 
the  fact  that  the  issuance  of  the  license  is 
made  to  depend  upon  the  permission  of  a 
majority  of  the  board  of  police  commis- 
sioners, or,  if  that  cannot  be  obtained,  up- 
on the  approval  of  12  property  owners  in 
the  block  in  which  the  business  is  carried 
on.  The  language  of  the  order  on  this 
point  is  as  follows:  "No  license  as  a  retail 
liquor  dealer  or  as  a  grocer  and  retail  liq- 
uor dealer  shall  be  issued  by  the  collector 
of  licenses,  unless  the  person  desiring  the 
same  shall  have  obtained  the  written  con- 
sent of  a  majority  of  the  board  of  police 
commissioners  of  the  city  and  county  of 
San  Francisco  to  carry  on  or  conduct  said 
business;  but  in  case  of  refusal  of  such  con- 
sent, upon  application,  said  board  of  po- 
lice commissioners  shall  grant  the  same 
upon  the  written  recommendation  of  not 
less  than  12  citizens  of  San  Francisco  own- 
ing real  estate  in  the  block  or  square  in 
which  said  business  of  retail  llqnor  dealer 
or  grocery  and  retail  llqoor  dealer  is  to  be 
carried  on."  The  objection  Is  that  this 
makes  the  license  depend  upon  the  ar- 
bitrary will  and  pleasure  of  the  board  ot 
police  commissioners  in  the  first  instance, 
and  of  the  12  property  owners  in  the  sec- 
ond; and  the  case  of  ITlck  Wu  ▼.  Hopkins, 
118  D.  S.  356,6  Sup.  Ct.  Rep.  1064.  and 
other  cases  from  the  federal  courts,  are 
cited.  But  whatever  force  this  objection 
might  havein  reference  to  licenses  to  carry 
on  the  ordinary  avocations  of  life,  which 
are  not  supposed  to  have  any  Injurious 
tendency,  it  has  no  force  in  the  present 
case.  It  is  well  settled  that  the  governing 
power  may  prohibit  the  manufacture  and 
traffic  In  liquor  altogether,  provided  only 
that  It  does  not  interfere  with  in  terstate 
commerce.  See  Mugler  v.  Kansas,  123  U. 
S.  623,  8  Sup.  Ct.  Rep.  273.  And. if  the  gov- 
erning power  can  prohibit  a  thing  alto- 
gether, it  can  impose  such  conditions  up- 
on its  existence  as  it  pleases.  There  Is  uo 
ground  for  raising  the  question  of  inter- 
state commerce  in  this  case,  and  therefore, 
even  if  it  be  conceded  that  the  conditions 
were  arbitrary,  tbey  were  within  the 
power  of  the  board.  The  learned  counsel 
In  asupplementnl  communication  calls  at- 
tention to  the  fact  that  tlie  supreme  court 
of  the  United  States  has  Just  held  subdi- 
vislun  33  of  section  10  of  this  same  or- 
dinance to  be  invalid.  We  presume  that 
the  decision  proceeded  upon  the  ground 
of  interstate  commerce.  But  that  sub- 
division may  be  stricken  out,  and  the  res. 
of  the  order  may  stand.  The  petitioner 
had  been  doing  business  under  a  license, 
and  it  is  contended  that  he  was  entitled  to 
notice  of  its  withdrawal.  But,  under  the 
ordinance,  a  license  of  this  character  could 
be  granted  for  three  months  only.  The 
petitioner's  license  expired  on  JoueKth, 
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and  was  not  renewed.  The  complaint 
agalQHt  him  was  filed  June  20th.  It  thus 
appears  that  It  was  not  the  case  ot  the 
.'evocoion  of  an  existing  license,  but  of  the 
refusal  to  issue  a  new  license  after  a  pre- 
vious one  had  expired.  In  snch  a  case  we 
do  not  think  that  notice  to  the  petitioner 
•was  necessary.  "Various  other  points  are 
made,  but  we  do  not  thlnic  there  is  any 
merit  In  any  of  them.  The  prisoner  is  re- 
manded to  the  custody  of  the  chief  ot  po- 
lice. 

I  dissent :    McFa.rlaki>,  J. 


PniCK  Y.  L.t78H. 

(Supreme  Court  of  Montana.    July  88, 1890.) 
Elections  ajto  Voters— Ballots. 

1.  Act  Mont  March  13,  1889,  proTides  for  the 
printing  by  the  stato  of  Dallots  containing  the 
names  of  those  whose  nominations  are  certified  as 
required.  The  certificate  is  to  be  filed  80  days  be- 
fore election,  and  must  state  the  name  of  the  can- 
didate, bis  business,  and  the  olBoe;  and,  if  by 
ooBTention,  it  most  designate  tbe  party  repre- 
sented, and  be  signed  by  uie  chairman  and  secre- 
tory. In  case  a  convention  has  given  power  to 
fill  vacancies  to  a  committee,  it  must  file  a  ccr- 
flcate  stating  the  cause  of  the  vacancy,  the  office, 
the  name  of  the  nominee,  and  the  one  whose 
place  he  takes,  and  aaiA  facts  as  are  required  in 
an  original  oertiflcate.  A  oertiflcate  pnrpartlng 
to  fill  a  vacancy  in  a  nomination  filed  less  than 
90  days  before  an  election  stated  neither  the  oflioe, 
the  cause  of  vacancy,  nor  the  authority  to  fill  it. 
It  did  not  give  the  full  name  of  the  nominee,  nor 
the  name  of  the  one  whose  place  he  took.  It  was 
signed  by  no  one,  nor  did  ft  designate  the  party 
represented.  Held,  that  there  was  a  failure  to 
comply  with  mandatory  jxturlaitms,  and  the  name 
of  ue  nominee  could  not  be  pi  luted  on  the  bal- 
lots. 

2.  Though  section  15  allows  a  voter  to  write 
or  paste  on  his  ballot  the  name  of  any  one  he 
wishes  to  vote  for,  the  ofBcial  publication  of  the 
candidacy  of  one  whose  nomination  is  not  duly 
made  and  certified,  and  the  printing  of  his  name 
on  the  ballots,  give  him  an  undue  advantage, 
which  will  avoid  his  election. 

Appeal  from  district  court.  Lewis  and 
Qarlie  county;  W.  H.  Hunt,  Judfce. 

A.  C.  Botkin,  lor  appellant.  Miltoa  S. 
Gunu,  for  respondent. 

Blake,  C.  J.  This  Is  an  election  contest, 
Involving  the  right  of  the  respondent  to 
the  office  of  Justice  of  the  peace.  It  is  al- 
leged in  the  statement:  Tliat  Price,  the 
appellant,  is  a  citizen  of  the  Tnlted  States 
and  the  county  of  Lewis  and  Clarke,  terri- 
tory of  Montana,  and  a  resident  and  elect- 
or in  Marysvllle  precinct,  Belmont  town- 
ship, county  aforesaid.  That  an  election 
•was  held  October  1,  lS89,ln  said  township, 
for  the  office  of  justice  of  the  peace  for  the 
term  of  three  years.  "That  said  L.  L. 
Lush  appeared  upon  the  tickets  that  were 
voted  at  said  election  as  a  candidate  for 
said  office  of  Justice  of  the  peace,  as  above 
Bet  forth,  and  was  voted  for  by  the  elect- 
ors of  said  Belmont  township  as  a  candl- 
dateforsald  office."  That  the  ballots  were 
counted  by  the  judges  of  election  for  said 
precinct,  and  the  i-etnms  made  to  the 
chairman  of  the  hoard  ot  county  commis- 
sioners, and  that  the  board  of  canvassers 
of  said  county  canvassed,  October  16, 1889, 
the  returns,  and  "  declared  said  L.  L.  Lush 
dnly  elected  justice  of  the  peace  in  and 


for  said  Belmont  township."  That  said 
Lush  was  not  elected  a  justice  ot  the  peace 
of  said  township  at  said  election,  and  was 
not  entitled  to  hold  said  office  by  virtue 
Of  said  election.  "First.  L.  L.  Lush  was  not 
nominated  for  office  of  justice  of  the  peace 
torsnldBelmonttownshipinthemannerre- 
qulred  by  law,  for  the  reason  that  the  pre- 
tended nomination  was  not  made  by  any 
organized  assembly  of  delegates  represent- 
ing any  party  or  principle.  Second.  The 
certificate  of  nomination  which  was  for- 
warded to  the  county  clerk  and  recorder 
of  Lewis  and  Clarke  county  was  not  In  ac- 
cordance with  the  requirements  ot  the  stat- 
ute In  this,  that  said  certificate  did  not 
contain  the  name  of  said  Lush;  it  did  not 
contain  his  business ;  it  did  not  designate 
the  name  ot  the  party  or  principle  which 
said  convention  or  primary  meeting  i-ep- 
resented ;  it  •was  not  signed  by  any  person 
•whatever  as  presiding  officer  or  secretary 
ot  said  alleged  convention  or  primary 
meeting;  nor  was  there  any  name  or  sig- 
nature attached  to  said  certificate  what- 
ever. Third.  Said  certificate  purported 
to  be  a  certificate  of  nomination  to  fill  a 
vacancy  which  had  happened  in  the  nom- 
inations for  Justice  of  the  peace,  bat  failed 
to  set  forth  the  cause  of  the  vacancy,  or 
the  name  of  the  person  nominated,  or  the 
office  for  which  he  was  nominated,  or  the 
name  ot  the  person  for  whom  the  nomina- 
tion was  to  be  substituted ;  nor  did  it  set 
forth  the  fact  that  the  committee,  or  any 
committee,  was  authorized  to  fill  any  va- 
cancy. Fourth.  Said  nomination  certifi- 
cate was  not  filed  within  20  days  before 
the  election,  being  filed  on  the  14th  day  of 
September,  18S9,  and  less  than  16  days  be- 
fore the  election.  Fifth.  Because  said  pre- 
tended nomination  for  the  office  of  Justice 
of  the  peace  was  not  published  by  the 
county  clerk  of  said  county  In  any  news- 
paper within  the  county  of  Lewis  and 
Clarke,  as  certified  to  him  under  the  provi- 
sions of  the  law,  and  the  pretended  publi- 
cation in  the  Helena  Independent  of  the 
name  of  L.  L.  Lush  as  a  candidate  for 
said  office  of  Justice  of  the  peace  was  with- 
out authority  of  law,  and  unwarranted 
by  the  provisions  of  the  statute,  and  was 
In  no  way  authenticated  by  said  county 
clerk  and  recorderof  said  Lewis  and  ClarKe 
county."  This  statement  was  filed  Octo- 
ber 19, 1889,  in  the  office  of  the  county  re- 
corder; November  27,  1889,  by  the  clerk  ot 
the  court  below.  Upon  the  motion  of 
Lush,  the  statement  was  quashed,  as  be- 
ing "Insufficient  In  law."  and  upon  the 
ground  that  It  did  not  set  forth  "a  cause 
of  action  under  the  general  election  law  of 
the  state. "  Judgment  was  thereupon  en- 
tered in  favor  of  Lush,  and  declared  that 
he  was  "the  duly-elected  justice  of  the 
peace  ot  Belmont  township,  Mont."  The 
sixteenth  legislative  assembly  of  the  terrl- 
torj'  passed  a  law  entitled  "  An  act  to  pro- 
■vlde  for  printing  and  distributing  ballots 
at  the  ijubllc  expense,  and  to  regulate  vot- 
ing at  territorial  and  other  elections," 
which  was  approved  March  13,  1889. 
The  sections  which  relate  to  this  Inquiry 
provide,  substantially:  "Sec.  2.  Any  con- 
vention or  primary  meeting  •  •  •  held 
for  the  purpose  of  making  nominations 
to  public  office,  and  also  electors  to  the 
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number  hereinafter  specified,  may  nomi- 
nate candidates  lor  public  offloe  to  be  filled 
by  election  within  the  territory,  A  con- 
vention or  primary  meeting  •  •  »  ia 
an  ori;anlzed  assemblage  of  electors  or  del- 
egates representing  a  political  party  or 
principle."  "Sec.  3.  All  nominations  made 
by  such  convention  or  primary  meeting 
shall  be  certified  as  follows:  The  certifi- 
cate of  nomination,  which  shall  be  in  writ- 
ing, shall  contain  the  name  of  each  person 
nominated,  his  residence,  bis  business,  his 
business  address,  and  the  office  for  which 
he  is  named,  and  shall  designate,  in  not 
more  than  five  words,  the  party  or  princi- 
ple which  such  convention  or  primary 
meeting  represents,  and  it  shall  be  signed 
by  the  presiding  officer  and  secretary  of 
such  convention  or  primary  meeting,  who 
shall  add  tii  their  signatures  their  respect- 
ive places  of  residence,  their  business,  and 
business  addresses.  Kuch  certificates, 
made  out  as  herein  required,  shall  be  de- 
livered b.y  the  secretary  or  president  of 
sncli  convention  or  primary  meeting  to 
the  secretary  of  the  territory  or  to  the  coun- 
ty clerk,  as  hereinnfter  required."  "Sec.  4. 
CertificateH  of  nomination  for  county  and 
precinct  officers  shall  be  filed  with  the 
clerks  of  the  respective  counties  wherein 
the  officers  are  to  be  elected."  The  fifth 
section  provides  that  a  certificate  of  the 
nomination  of  a  candidate  for  an  office 
otherwise  than  by  a  convention  or  pri- 
mary meeting  shall  be  signed  by  a  certain 
number  of  the  eiecto'fl.  The  sixth  section 
provides  that  no  eertlficate  of  nomination 
Hbail  contain  the  name  of  more  than  one 
candidate  for  each  office.  The  seventh  sec- 
tion requires  the  secretary  of  the  territory 
and  clerks  of  the  several  counties  to  pre- 
serve in  their  offices  for  one  year  all  certifi- 
cates of  nomination  filed  therein  under  this 
act,  and  provides  that  "all  certificates 
shall  be  open  to  public  inspection  under 
proper  i-egulatlons,  to  be  made  by  the  of- 
ficers with  whom  the  aameare  filed."  "Sec. 
S.  Certificates  of  nomination  herein  direct- 
ed to  be  filed  with  the  county  clerk  shall 
be  filed  not  more  than  sixty  days,  and  not 
less  than  twenty  days,  before  the  elec- 
tion." "Sec.  10.  At  least  ten  days  before 
an  election  to  fill  any  public  office  other 
than  a  municipal  office,  the  county  clerk  of 
each  county  shall  cause  to  be  published  in 
one  or  more  newspapers  within  the  coun- 
ty the  nominations  to  office  certified  to  him 
under  the  provisions  of  this  act.  The 
county  clerk  shall  make  such  publications 
dally,  until  the  election,  in  counties  where 
daily  newspapers  are  publishd."  The 
twelfth  section  provides  that,  if  "any  cer- 
tificate of  nomination  be  or  become  iu- 
Bufflcient  or  inoperative  from  any  cause," 
tBe  vacancy  may  be  filled  in  the  manner 
required  lor  original  nominations.  "If  the 
original  nomination  was  made  by  a  party 
convention  which  had  delegated  to  aconi- 
mittee  the  power  to  fill  vacancies,  such 
committee  may,  upon  the  occurring  ol 
such  vacancies,  proceed  to  fill  the  same. 
The  chairman  and  secretary  of  such  com- 
mittee shall  thereupon  make  and  file  with 
the  proper  officer  a  certificate  setting 
forth  the  cause  of  the  vacancy,  the  name 
ot  the  person  nominated,  the  office  for 
which  he  was  nominated,  the  name  of  the 


person  for  whom  the  new  nominee  Is  to  be 
substituted,  the  fact  that  the  committee 
was  authorized  to  fill  vacancies,  and  such 
further  Information  as  is  required  to  be 
given  in  an  original  certificate  of  nomina- 
tion." This  certificate  shall  have  the 
same  force  as  an  original  certificate  of 
nomination.  "Sec.  13.  When  any  vacan- 
cy occurs  before  election  day,  and  ufterthe 
printing  of  the  tickets,  and  any  person  is 
nominated  according  to  the  provisions  of 
this  act  to  fill  such  vacancy,  the  officer 
whose  duty  it  is  to  have  the  tickets  print- 
ed and  distributed  shall  thereupon  have 
printed  a  requisite  number  of  stickers,  and 
shall  mail  them  by  registered  letter  to 
the  judges  of  election  In  the  various  pre- 
cincts interested  in  such  election,  and  the 
judges  of  election,  whose  duty  it  is  made 
by  the  provisions  of  this  act  to  distribute 
the  tickets,  shall  affix  such  stickers  in  the 
proper  place  on  each  ticket  before  It  is 
given  out  to  the  elector. " 

The  statement  of  contest  points  oat 
many  particulars  wherein  the  foregoing 
requirements  of  the  statute  have  not  been 
complied  with.  Are  these  provisions  di- 
rectory or  mandatory  ?  When  this  qoes- 
tion  is  decided,  the  appeal  will  be  deter- 
mined. The  law  embraces  the  leading 
features  of  what  ia  termed  popularly  the 
"Australian  Ballot  System."  The  mode 
of  selecting  candidates  for  public  trasts 
at  the  bands  of  the  people  which  has  gen- 
erally prevailed  in  the  United  States  dur- 
ing the  past  century  has  been  revolutlon- 
ized.  The  territory  has  duly  recorded  up- 
on her  book  ot  laws  this  l^islation. 
which  has  been  enforced  and  interpreted 
In  Great  Britain  and  her  colonies.  The 
regrulations  prescribed  for  the  nomination 
of  candidates,  which  have  been  stated, 
supra,  are  foreign  to  American  jurispru- 
dence, and  the  rules  of  construction  relat- 
ing to  elections,  which  have  been  correctly 
expounded  in  Wells  v.  Taylor,  5  Mont. 
2U3,  3  Pac.  Rep.  2no,  and  cases  there  cited, 
are  not  applicable  to  this  controversy. 
The  legislative  assembly  did  not  incorpo- 
rate into  the  act  any  provision  respecting 
its  interpretation.  We  must  accept,  then, 
the  doctrine  which  seems  to  have  been 
announced  by  the  courts  ol  the  Union  re- 
garding the  constraction  ot  the  foregoimc 
sections.  In  Pennock  v.  Dialogue,  2  Pet. 
1,  Mr.  Justice  Story  says,  in  the  opinion: 
"It  is  obvious  to  the  careful  inquirer  that 
many  of  the  provisions  ot  our  patent  act 
are  derived  from  the  principles  and  prac- 
tice which  have  prevailed  in  the  construc- 
tion ot  that  of  England.  It  is  doubtless 
true,  as  has  been  suggested  at  the  bar, 
that  where  English  statutes,  such  for  in- 
stance as  the  statute  of  frauds  and  the 
statute  of  limitations,  have  been  adopted 
into  our  own  legislation,  the  known  and 
settled  construction  of  these  statutes  by 
courts  of  law  has  been  considered  as 
silently  Incorporated  into  the  acts,  or  has 
been  received  with  all  the  weight  of  au- 
thority." See,  also.  McDonald  v.  Hovey, 
110  D.  S.  628.  4  Sup.  Ct.  Rep.  142;  Allen  v. 
Bank.  120  U.  S.  M,  7  Sup.  Ct.  Rep.  460; 
Railroad  Co.  v.  Moore,  121  U.  S.  572. 7  Sup. 
Ct.  Rep.  13;i4;  Hunter  v.  Lodge,  14  Kev. 
24;  Pratt  v.  Telephone  Co.,  141  Maos.  225, 
3  N.  E.  Rep.  307.    In  Com.   r.  Hartnett, » 
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Gray,  450,  Mr.  Justice  Metcalf,  for  the 
court,  Buys:  "We  do  not  eappose  that 
any  English  BtatuteBforthe  punishment  of 
larceny  were  ever  held  to  be  in  force  in 
MaBsachusetta,  (7  Dane,  Abr.  168;)  yet  the 
provisions  of  some  of  them,  and  the  pro- 
vIslonB  of  acts  of  parliament  for  the  pnn- 
Ishment  of  other  offenses,  have  been  en- 
acted by  onr  legislature  In  every  stage  of 
our  history.  And  In  such  cases,  as  well 
as  in  cases  where  English  statutes  respect- 
ing civil  concerns  have  been  enacted  here, 
it  has  always  been  held  that  the  construc- 
tion previously  given  to  the  same  terms 
by  the  English  courts  is  the  construction 
to  be  given  to  them  by  our  courts.  It  is 
a  common  learning  that  the  adjudged 
construction  of  the  terms  of  a  statute  is 
macted,  as  well  as  the  terms  themselves, 
when  an  act  which  has  been  passed  by 
the  legislature  of  one  state  or  country,  is 
afterwards  passed  by  the  legislntureof  an- 
other; •  •  •  for,  if  it  were  intended  to  ex- 
clude any  known  construction  of  a  previous 
statute,  the  legal  presumption  Is  that  its 
terms  would  be  so  changed  as  to  effect  that 
intention. "  The  caeeof  Com.  v.  Hartnett, 
supra,  was  followed  in  Com.  v.  Taylor, 
132  Mass.  261,  and  the  conrt  asserts  that 
certain  statutes  "were  passed  adopting 
sabstantially  the  same  language  as  the 
English  statute;  and, if  there -were  nothing 
more  to  aid  in  ascertaining  the  intention 
of  the  legislature,  the  presumption  would 
be  stong  that  it  was  intended  to  adopt 
the  same  construction  which  had  been 
given  to  tlie  statute  In  Euglnnd."  In 
Adams  v. Field,  21  Vt.  256,  the  court  holds: 
"When  we  adopt  an  English  statute  we 
take  It  with  the  construction  which  it  had 
received ;  and  this  upon  the  ground  that 
micb  was  the  implied  intention  of  the  leg- 
ialatnre. "  This  court,  in  First  Nat.  Bank 
V.  Bell,  etc.,  Min.  Co.,  8  Mont.  32.  19  Pac. 
Rep.  403,  carried  into  effect  this  principle 
of  interpretation  concerning  a.  statute, 
which  bad  been  passed  originally  In  the 
state  of  California,  and  adopted  subse- 
quently by  the  territory. 

The  courts  of  England  have  always  held 
that  the  statutory  requirements,  supra, 
are  mandatory.  In  the  case  of  Queen  v. 
Parkinson,  L.  R.  3  Q.  B.  11,  which  was  de- 
cided in  1867.  it  appears  from  the  informa- 
tion that  "the  defendant  was  nominated 
in  writing  for  one  of  the  vacant  offices 
(town  councilor)  by  one  William  Whit- 
ing, and  that  Whiting  was  not  entitled  to 
vote  at  the  election  of  councilors  for  the 
Minster  ward,  in  respect  of  which  he  as- 
sumed to  make  the  nomination,  nor  was 
be  on  the  burgess  roll  of  the  St.  Mary 
ward,  that  the  defendant  waa  not  nom- 
inated as  by  the  statute  is  required,  and 
by  reason  thereof  was  not  duly  elected  a 
coanciUor."  Judgment  was  entered  for 
the  crown,  and  Chief  Justice  Cockburn,  in 
the  opinion,  said:  "The  section  clearly 
requires  that  the  person  nominating 
should  be  entitled  to  vote  at  the  election 
for  which  he  nominates,  whether  it  be  for 
the  whole  borough.  If  not  divided  into 
wards,  or  for  a  particular  ward,  when  the 
borough  is  divided."  In  1876,  the  case  of 
Mather  v.  Brown.  1  C.  P.  Div.  696,  was  de- 
termined, and  Lord  Colkridok.C.  J.,said: 
"The  question  arises  thus:    At  the  last 


election  of  town  councilors  for  Southport 
the  petitioner  was  nominated  as  a  candi- 
date, and  the  nomination  paper  was  in  all 
respects  in  proper  form,  and  duly  deliv- 
ered, except  that  it  was  not  signed  with 
the  full  Christian  name  of  the  candidate, 
who  had  signed  it  "Robert  V.  Mather," 
his  second  Christian  name  being  Vicars; 
and  the  question  is  whetherthat  is  a  fatal 
objection.  The  objection  was  taken  in 
proper  time,  and  was  overruled  by  the 
mayor.  I  feel  obliged  to  hold  that  the  ob- 
jection was  a  good  one,  and  ought  to  have 
been  allowed.  The  municipal  elections 
amendment  act,  which  passed  last  year, 
(38  &  39  Vict.  c.  40,)  directs,  among  other 
things,  that  the  nomination  paper  shall 
state  the  suiTiame  and  other  names  of  the 
persons  nominated,  according  to  the  form 
given  in  the  second  schedule.  »  •  *  i 
repent  that  I  yield  to  the  objection  with 
great  reluctance.  *  •  *  It  must  be  re- 
membered that  in  dealing  with  cases  un- 
der these  acts  we  are  sitting  as  a  final  trib- 
unal of  appeal,  in  the  exercise  of  a  duty 
cast  upon  us  under  peculiar  circumstances, 
and  as  a  sort  of  compromise  between  con- 
flicting parties  In  the  legislature,  and  there- 
fore are  more  especially  bound  to  keep  our- 
selves strictly  within  the  letter  of  the 
ucts,  and  to  abstain  from  any  attempt  to 
strain  the  law."  In  Howes  v.  Turner,  1 
C.  P.  Div.  670,  Mr.  Justice  Bbett  says: 
"The  material  facts  are  these:  The  no- 
tice given  by  the  town-clerk  under  section 
1  of  the  municipal  elections  act  of  1875  (38 
&  39  Vict.  c.  40)  was  a  bad  notice.  Thongh 
Issued  in  proper  time,  it  gave  notice  that 
nomination  papers  of  candidates  at  the 
forthcoming  election  of  councilors  were 
to  be  delivered  to  him  on  Saturday,  the 
23d  of  October,  whereas  they  should  have 
been  delivered  to  him  on  the  22d.  •  •  • 
Here,  It  is  clearly  proved  that  one  of  the 
candidates  was  misled  by  the  error  in  the 
notice,  an  error  which  even  a  skillful  per- 
son might  well  have  committed.  It  is  Im- 
possiblB  to  say  which  of  the  candidates 
would  have  been  elected  U  that  mistake 
had  not  occurred.  It  seems  to  me,  there- 
fore, that  such  a  defect  as  has  had  that 
result  is  fatal,  and  on  that  ground  I  think 
we  ought  to  hold  this  notice  to  be  so  bad 
as  to  have  rendered  the  whole  election 
void,  and,  under  the  circumstances,  to 
have  disqualitied  the  successful  candidate 
from  being  elected."  The  candidate  who 
was  thus  misled  delivered  his  nomination 
paper  to  the  town-clerk  "Saturday,  the 
23d,  which  was  not  In  proper  time. "  In 
Monks  v.  Jackson,  1  C.  P.  Div.  683,  it  ap- 
peared that  the  nomination  papers  of  cer- 
tain candidates  were  delivered  to  the  town- 
clerk  by  the  agent  of  the  petitioners  and 
their  proposers  and  seconders.  The  stat- 
ute requires  the  nomination  papers  to  "be 
delivered  by  the  candidate  himself,  or  his 
proposer  or  seconder,  to  the  town-clerk." 
Lord  Coleridge,  C.  J., said:  "I  am  clearly 
of  opinion  that  this  statute  Is  imperative, 
and  not  merely  directory ;  •  •  •  and, 
it  appearing  on  the  face  of  the  case  that 
the  petitioners  were  not  duly  nominated, 
there  is  no  ground  for  questioning  theeiec- 
tion  of  the  respondents. "  Burgoyne  v. 
Collins,  8  Q.  B.  Div.  452.  In  the  work  of 
Wigmore  on  Australian  Ballot  System, 
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(2d  Ed.)  186,  187,  we  find  the  tollowiug 
notes  ot  deciBlons  which  are  reported  la 
volnmea  that  are  not  at  our  command: 
"A  nomination  made  by  persons  "not  en- 
titled to  vote'  because  of  taxes  unpaid  is 
not  Talid,  even  tliough  at  a  previous  elec- 
tion they  w  ere  qualified  and  voted.  Ex 
parte  Drew,  9  Sup.  Ct.  R.  (N.  8.  Walesi 
169. "  "A  nomination  paper  was  not  filed 
until  after  4  p.  m.,  the  prescribed  time,  on 
the  day  of  nomination.  Held,  that  the 
election  was  void,  though  no  other  person 
was  nominated.  Beg.  v.  Miller,  1  Austr. 
Jur.  R.  56,  (Victoria,  1876.1"  "A  statute 
required  that  nominations  be  filed  'seven 
days  at  least'  before  election  day.  Held, 
that  this  required  'seven  clear  days  to  in- 
tervene, exclusive  of  the  days  of  election 
and  nomination.'  Ex  parte  Hurst,  In  re 
DeClewett,  9  Sup.  Ct.R.  (N.S.  Wales)  177." 
"A  statute  provided  that  'whenever  any 
day  provided  or  appointed  by  or  under 
this  act  for  any  purpose  shall  in  any  year 
happen  on  a  Sunday,  New  Year's  day,  etc., 
or  any  day  proclaimed  as  a  holiday,  then 
such  prnvlsion  andappointmentshall  take 
effect  as  of  the  following  day.'  The  Inst 
day  for  filing  nominations  fell  on  a  Sun- 
day. On  Saturday, nominationshad  been 
made  for  all  vacancies,  but  on  Monday  fur- 
ther nominations  were  accepted.  Held, 
that  these  were  invalid,  that  statute  ap- 
plying only  where  a  single  day  was  speci- 
fied for  an  event,  and  not  where  Sunday 
was  one  of  several  days  on  which  an  act 
might  be  done.  Beg.  v.  Hennessy,  ex  parte 
Knight,  6  AuRtra.  Jur.  B.  35,  (Victoria, 
1874.)"  Mr.  Paine  considerR  this  matter 
in  his  treatise  on  Elections,  and  observes: 
"The  proceedings  of  an  election,  in  Eng- 
land, commence  with  the  nomination 
of  candidates.  The  nomination  is  no 
longer  made  viva  voce,  in  public,  but 
in  writing,  in  the  designated  room  where 
the  returning  olScer  attends,  on  the 
day  and  at  the  hour  specified  In  the 
notice.  •  •  •  The  nomination  papera 
may  be  delivered  to  the  returning  of- 
ficer during  the  two  hours  fixed  lor  the 
election,  and  not  afterwards.  No  person 
nominated  alter  the  expiration  of  the  two 
boars  will  be  entitled  to  have  his  name  in- 
serted in  the  ballot  papers."  Section  427. 
We  {issnme  upon  this  hearing  that  the 
facts  which  are  pi'operly  pleaded  in  the 
statement  of  the  contest  have  been  estab- 
lished. The  force  ot  these  authorities, 
which  constnie  the  English  statutes  that 
have  been  adopted  partially  by  our  legis- 
lative department,  must  be  recognized. 
The  principle  which  has  called  into  being 
this  law,  that  prescribes  the  conditions 
for  the  nominations  of  candidates  for  office 
before  the  day  of  election, demands  the  en- 
forcement of  every  provision.  We  are  com- 
pelled to  hold  that  the  respondent  was 
not  nominated  for  the  office  of  justice  of 
the  peace  of  Belmont  township  In  the 
manner  fixed  by  the  statute,  and  that  his 
name  should  not  have  been  published  in 
the  Helena  Independent,  or  prlntetlon  the 
official  ballot,  as  a  candidate  therefor. 
The  specifications  which  are  contained  in 
the  statement  support  these  propositions. 
The  publication  of  the  candidacy  of  the 
respondent,  and  the  printing  ot  his  name 
upon  tlie  ballot,  gave  him  a  position  and 


advantage  which  the  law  declares  he  shall 

not  enjoy.  It  any  person  has  not  been 
nominated  in  a  legal  manner,  or  it  the 
notification  of  his  nomination  has  not  been 
filed  within  the  period  named  in  the  stat* 
nte,  he  can  announce  to  the  public  that  he 
is  a  candid  ate  for  an  office.  The  fifteenth 
section  allows  every  voter  to  write  or 
paste  on  his  ballot  "the  name  of  any  per> 
son  whom  he  desires  to  vote  for,"  but  the 
respondent  is  not  aided  by  this  provision. 
Our  conclusion  is  that  the  election  ot  the 
respondent  should  be  adjudged  void,  but 
we  cannot  direct  that  a  final  judgment  be 
entered.  It  is  therefore  ordered  and  ad- 
judged  that  the  judgmen'  be  reversed, 
with  costs,  and  that  the  cause  be  re- 
manded, with  instructions  to  overrule  the 
motion  ot  the  respondent  to  quash  the 
statement  ot  the  contest, 

Habwooo  and  De  Witt,  JJ.,  concur. 


"Wbxajb  v.  Wkh.8. 
(Supreme  Court  of  Utah.    Aug.  80,  1890.) 

ESTOrPBL — Ll)IITi.TIOX«. 

1.  A  father  gave  bis  son  certain  land  and  put 
him  in  possession,  the  son  conveying  certain  land 
to  him  in  consideration.  On  account  of  the  son's 
drunkenness  the  father  conveyed  the  land  to  his 
grandson,  said  son's  child,  excepting  and  reserv- 
ing from  the  grant  the  possession  and  use  of  the 
premises  for  and  during  ,tiie  life  of  ttaa  son,  and 
also  of  his  son's  wife,  if  she  should  remsin  his 
wife  until  his  death.  In  a  suit  fw  divoroe  by  the 
wife  the  issue  v/as  presented  by  the  pleadinin 
whether  the  son  had  a  life-estate  under  the  de^ 
and,  while  the  court  did  not  expressly  rule  on  tha 
question,  it,  in  granting  a  divoroe,  enjoined  tha 
son  from  interfering  with  the  property,  and  made 
the  wife  receiver  thereof,  granting  her  the  pos- 
session and  rents  thereof.  Prior  to  the  divoroe 
the  son  occupied  and  extensively  improved  the 
premises,  he  and  liis  father  construing  and  act- 
ing on  the  deed  as  giving  the  son  a  hfe-estate. 
The  father  had  full  knowledge  of  the  divorce  pro- 
ceedings and  Uie  order  therein,  and  made  no 
claim  to  the  property  for  nearly  10  years  tiiere- 
after.  Moreover,  after  the  divorce,  the  wife  con- 
tinued to  occupy  the  premises  and  Improve  them, 
claiming  an  estate  for  the  life  of  her  former  hus- 
band. Held,  that  the  father  was  estopped  from 
claiming  that  the  deed  gave  him  an  estate  foe  the 
life  of  his  son  and  wife  while  at  the  same  time 
retaining  the  property  conveyed  to  him  by  his  son 
at  the  time  of  the  gift. 

2.  Under  2  Comp.  Laws  Utah  1888,  H  3131- 
8184,  providing  that  an  action  to  recover  real 
estate  or  the  possession  thereof  shall  be  brought 
within  seven  years,  the  father's  cause  of  action 
was  barred,  the  sam  of  the  adverse  possessions  of 
the  son  and  the  divorced  wife  being  more  than 
that  period. 

Appeal  from  third  district  court:  before 

Justice  Hii.N'DRRSO.N'. 

J.  L.  Rawlins  and  Arthar  Brotfa,  tor  ap- 
pellant. Dickson  <&  titone,  John  A.  Mai^ 
sliall,  and  Wuldeiuui-  Van  Cott,tor  respond- 
ent:. 

Anderson,  J.  The  complaint  In  this 
case  alleges  that  the  plaintiff  is  the  owner 
and  entitled  to  the  possession,  rents,  and 
profits  of  a  certain  piece  ot  real  estate  sit- 
uated in  the  city  ot  Salt  Lake:  that  on 
the  14th  day  ot  November,  1879,  the  de- 
fendant,Emma  Geneva  Wells. in  an  action 
in  the  third  distrlctconrt  ot  this  territory, 
wherein  she  was  pluiutlfl,.  and  her  bus- 
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band,  Daniel  H.  Wells,  Jr.,  son  of  plaintiff 
herein,  was  defendant,  was  by  said  court 
appointed  a  receiver  to  manage,  lease, 
and  rent  said  real  estate,  and  apply  $40 
per  nionth  of  said  rents  to  the  use  and  bui3- 
port  of  lierseK  and  child,  and  hold  the 
overplus  of  rents,  if  any,  subject  to  the  or- 
der ot  said  court;  that  the  plaintiff  in  this 
action  was  not  made  a  party  to  said  di- 
vorce proceeding,  nor  heard  therein;  that 
the  defendant  is  still  collecting  the  rents 
of  said  property,  and  appropriating  the 
same  to  her  own  use;  that  he  has  de- 
manded of  the  defendant  the  surrender  of 
the  use  and  oossesiiion  of  said  property, 
which  was  refused ;  that  plaintiff  is  in  need 
of  the  use  and  possession  of  said  proper- 
ty; that  defendant  is  not  in  need  there- 
of; and  asks  that  the  order  appointing  the 
defendant  as  receiver  of  said  property  be 
revoked,  and  that  she  be  required  to  sur- 
render the  property  to  plaintiff.  The  de- 
fendant, by  her  answer,  denies  all  the  al- 
legations of  the  complaint,  except  her  ap- 
pointment as  receiver  of  the  property,  the 
receipt  of  the  rents  thereof  for  herself  and 
child,  and  her  refusal  to  surrender  the  use 
and  possession  of  the  premises  to  plaintiff, 
and  that  plaintiff  is  the  father  qf  her  for- 
mer husband,  Daniel  H.  WellfJ,  Jr.  The 
defendant  pleads  the  statute  of  limitations 
iu  bur  of  plaintiff's  action,  and  also  sets 
up  that  iu  December,  1874,  the  plaintiff 
gave  said  prein  ises  to  her  said  husband, 
Daniel  H.  Wells,  Jr.,  and  put  him  in  pos- 
session thereof;  that  under  said  gift  her 
husband,  in  1875,  uegan  the  erection  of  a 
dwelline-houso  on  the  premises,  and  that 
plaintiff  advised  and  encouraged  him  to 
do  so;  that  on  March  22,1876,  plaintiff,for 
a  good  and  valuable  consideration  paid  to 
him,  deeded  said  property  to  his  first 
grandson,  Daniel  Hanmer  Wells,  son  of 
defendant  and  the  said  Daniel  H.  Wells, 
Jr..  but  excepted  and  reserved  from  said 
grant  the  use  and  possession  of  said  prem- 
ises during  the  natural  life  of  said  Daniel 
H.  Wells,  Jr.,  and  during  the  life  ot  this  de- 
fendant, if  she  remained  the  wife  of  said 
Wells.  Jr.,  until  his  death,  and  thereafter 
so  long  aN  she  lived  and  remained  unmar- 
ried; that  defendantuud  herbusband  cun- 
tinued  in  pussession  of  the  premises  from 
December,  3874,  to  November  14, 1879, when 
defendant  procured  a  divorce  from  her 
husband  on  account  of  his  habitual  drunk- 
enness, and  was  appointed  receiver  to 
manage  and  lease  and  collect  the  rents  of 
said  property  for  the  use  of  herself  and  son, 
the  grantee  in  said  deed  ;  that  tlie  plaintiff 
and  defendant,  and  the  said  Daniel  H. 
Wells,  Jr.,  acted  on  and  construed  said 
deed  as  giving  a  life-estate  to  the  said 
Daniel  H.Wells,  Jr.,  and  also  to  defendant 
forsuch  further  time  after  his  death  as  she 
did  not  remarry;  that  plaintiff  knew  of 
said  divorce  proceedings,  and  of  said  de- 
cree at  the  time,  and  always  acquiesced  in 
the  same  until  he  began  ttiis  action;  that 
the  dwelling-house  was  uncompleted  at 
the  time  of  said  divorce,  and  that  the  de- 
fendant thereafter  completed  said  house 
and  improvements  with  money  furnished 
by  herself,  and  money  derived  from  the 
rents  thereof, and  that  the  same  was  done 
with  the  knowledge  and  acquiescence  of 
the  plaintiff.  The  cause  was  tried  to  the 
v.24p.no.l3— 48 


court,  and  a  Judgment  rendered  dismiss- 
ing plaintiff's  complaint.  A  motion  for  a 
new  trial  was  made  and  overruled,  and 
the  plaintiff  brings  this  appeal  from  the 
Judgment  of  the  district  court,  and  from 
the  order  overruling  the  motion  for  a  new 
trial. 

The  court,  in  its  findings  of  facts,  found 
that  "the  defendant  and  Daniel  H.  Wells, 
Jr.,  were  married  September  22,  1874,  and 
as  issue  of  said  marriage  there  was  bom 
October  2, 1875,  Daniel  Hanmer  Wells,  who 
is  the  first  grandson  of  plaintiff ;  that  in 
the  latter  part  of  the  year  1874  plaintiff 
gave  the  premises  in  controversy  to  his 
son,  Daniel  H.  Wells,  Jr.,  and  put  him  in 
possession  of  the  same;  and  that  the  son 
conveyed  certain  other  real  estate  situated 
in  Salt  Lake  City  to  his  father  in  consider- 
ation of  said  gift;  that  relying  on  said 
gift,  and  claiming  exclusive  ownership  of 
said  premises,  the  son  begun  the  erection 
of  a  dwelling-house,  and  other  improve- 
ments thereon,  in  1875,  which  dwelling- 
house  and  Improvements  were  partially 
completed  previous  to  the  execution  of 
any  deed  therefor,  and  with  the  knowl- 
edge, advice,  and  encouragement  of  plain- 
tiff; that  a  short  time  prior  to  March  22, 
1876,  the  said  Daniel  H.  Wells,  Jr.,  became 
addicted  to  habitual  drunkenness,  and  the 
plaintiff  determined  not  to  convey  the 
premises  to  him  absolutely,  but  to  convey 
the  same  so  he,  the  said  Daniel  H.  Wells, 
Jr.,  would  have  the  use  of  the  premises 
without  the  power  of  squandering  the 
same,  and  in  pursuance  of  such  determina- 
tion plaintiff  executed  and  delivered  to  his 
said  grandson  a  deed  of  said  premises 
dated  March  22, 1876;  that  the  defendant 
and  her  husband,  after  the  making  of  said 
deed,  continued  in  the  possession  of  the 
premises,  the  husband  claiming  an  estate 
for  life:  and  that  plaintiff  encouraged  him 
In  such  belief  until  about  June  22,  1889, 
when  this  action  was  begun;  that  defend- 
ant's husband,  under  such  belief  as  to  his 
life-estate  therein,  continued  to  make  Im- 
provements on  said  premises,  by  the  en- 
couragement, advice,  and  acquiescence 
of  plaintiff;  that  defendant's  husband  ex- 
pended a  large  amount  of  his  means  on 
said  house  and  improvements,  which 
greatly  increased  Its  value,  and  to  such  an 
extent  as  to  render  his  reimbursement  im- 
possible, but  that  most  ot  the  money  ex- 
pended on  said  house  and  improvements 
was  loaned  by  plaintiff  to  defendant's 
husband  and  charged  to  him;  that  defend- 
ant's husband  held  exclusive  possession  of 
said  premises  under  his  claim  of  a  life-es- 
tate therein  until  November  14,  1879,  when 
defendant  was  duly  divorced  from  tlie  said 
Daniel  H.  W'ells.  Jr.,  for  his  gross  and 
habitual  drunkenness,  and  was  appointed 
by  the  court  receiver  of  said  property,  and 
was  authorized  to  apply  the  rents  to  the 
support  of  herself  and  child ;  that  plaintiff 
knew  of  said  divorce,  and  the  appoint- 
ment of  defendant  as  receiver  of  said  prop- 
erty, but  never  in  any  manner  made  any 
claim  to  said  premises  until  the  beginning 
of  this  acthm;  that  after  defendant  was 
appointed  such  receiver  she  asserted  own- 
ership and  poBSCRsion  to  the  extent  of  u 
lite-estate  in  Danli-IH.  Wells,  Jr., und  under 
such  claim,  and  the  decree  iu  said  divorce 
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case,  liaB  held  possession  ever  since,  and 
has  completed  said  dwellinK-house  and 
Inaprovements  from  the  rents  thereof,  with 
full  knowledge  thereof  on  the  part  of 
plaintiff;  that  plaintiff  and  defendant's 
husband  have  acted  on,  and  practicably 
construed  and  interpreted,  said  deed  from 
the  time  of  its  date  as  granting  a  fee  to 
said  first  grandson  subject  to  the  use  and 
possession  of  an  estate  therein  for  and 
during  the  natural  life  of  said  Daniel  H. 
Wells,  Jr. ;  tliat  from  thelatter  part  of  the 
year  1874  until  November  14, 1879,  the  said 
Daniel  H.  Wells,  Jr.,  personally,  and  since 
said  date  the  defendant  as  receiver,  has 
held  the  open,  exclusive,  notorious,  and 
continuous  possession  of  said  premises, 
claiming  to  first  own  said  premises  in  foe, 
and  afterwards  an  estate  therein  for  the 
life  of  said  Daniel  H.  Wells,  Jr.,  adversely 
to  plaintiff,  and  with  full  knowledge  there- 
of on  his  part  during  all  of  said  time,  and 
that  plaintiff  has  not  been  seised  or  pos- 
sessed of  said  premises  since  the  latter 
part  of  the  year  1S74. "  In  the  divorce 
proceedings  the  plaintiff  therein,  defend- 
ant in  this  case,  alleged  in  her  complaint 
that  she  and  her  husband  had  by  the  deed 
from  Daniel  II.  Wells,  Sr.,  an  estate  for 
life  In  the  premises  In  controversy,  with 
remainder  in  fee  to  their  infant  child,  Dan- 
iel Hanmer  Wells.  The  defendant  by  his 
answer  in  that  case  denied  that  he  and  his 
wife,  or  either  of  them,  had  any  interest 
^yhHteve^  In  the  property,  and  alleged 
that,  by  the  deed,  the  grantor  reserved  to 
himself  an  estate  during  the  life  of  his  son, 
and  of  the  plaintiff  in  that  action  The 
court  ordered  that  the  said  Daniel  H. 
Wells,  Jr.,  and  all  persons  claiming 
through  bini,  abstain  from  selling,  leas- 
ing, or  incumbering  the  property,  or  in 
any  way  interfering  with  this  defendant's 
right  to'  manage  the  same  and  collect  the 
rents  tliereof.  The  deed  from  plaintiff  to 
his  grandson  was  In  the  usual  form,  con- 
veying an  estate  In  fee-simple,  with  the 
following  clause  added,  to-wit:  "But, 
nevertheless,  excepting  and  reserving  from 
the  said  grunt  the  possession  and  use  of 
the  said  premises,  and  every  part  and  par- 
cel thereof,  with  the  uppurienances,  for 
and  during  the  natural  life  of  Daniel  Han- 
mer Well-s,  Jr..  and  also  of  his  wife,  Emma 
Geneva ,  if  she  shall  continue  to  his  death 
his  wife,  and  shall  survive  bim,  and  so 
long  as  she  shall  continue  thereafter  un- 
married, and  on  the  death  of  the  said 
Daniel  H.  Weils,  Jr.,  or  in  case  the  said 
Emma  Geneva  shall  continue  his  wife  to 
his  death,  and  survive  him,  then,  on  her 
death  or  marrying,  this  exception  and  res- 
ervation shall  wholly  cease. " 

Counsel  for  appellant  contend  that,  by 
the  terms  of  his  deed  to  his  grandson,  ap- 
pellant reserved  to  himself  an  estate  dur- 
ing the  life  of  Daniel  H.  Wells,  Jr.,  and 
during  the  life  of  the  defendant  if  she 
should  survive  him  and  remain  unmar- 
ried; and  that  Daniel  B.  Wells,  Jr.,  prior 
to  the  divorce  was  only  a  tenant  at  will, 
and  that  after  the  divorce  the  defendant, 
as  receiver,  held  the  property  as  her  hus- 
band had  held  It.  While  the  deed  does 
not  In  express  terms  reserve  an  estate  in 
the  grantor,  yet,  as  an  original  question 
upon  the  construction  of  the  terms  ot  the 


deed,  we  think  such  would  be  the  fair  and 
reasonable  construction  of  the  language 
used.  But  In  the  divorce  case  the  Issue 
was  presented  by  the  pleadings  as  to 
whether  or  not  Daniel  H.  Weils,  Jr.,  was 
seised  of  a  life-estate  In  the  property  un- 
der the  deed,  and  while  the  court  did  not 
in  express  terms  rule  on  the  question,  yet, 
in  appointing  defendant  receiver  of  the 
property  and  granting  her  the  possession 
and  rents  then>of,  and  enjoining  said 
Daniel  H.  Wells,  Jr.,  from  In  any  manner 
interfering  with  such  possefision  and  use. 
It  must  necessarily  have  construed  the 
deed  as  vesting  such  estate  In  him.  The 
court  below,  in  this  case,  having  found 
that  plaintiff  had  full  knowledge  of  such 
divorce  proceedings,  and  of  the  order  and 
decree  made  therein,  and  having  made  no 
claim  to  the  property  for  nearly  10  years 
after  the  decree  was  rendered,  and  that 
plaintiff  and  Daniel  H.  Wells,  Jr.,  had  al- 
ways construed  a.iid  acted  on  the  deed  as 
vesting  in  said  Wells,  Jr.,  a  life-estate  in 
the  property,  and  that  defendant  and  her 
husband  through  a  long  series  of  years 
occupied  and  improved  the  property  with 
the  knowledge  and  encouragement  of 
plaintiff,  we  think  plaintiff  should  now  be 
concluded  by  such  construction,  and  es- 
topped from  insisting  on  a  literal  interpre- 
tation of  the  terms  expressed  in  the  deed, 
and  should  not  be  i)ermitted  to  take  the 
property  from  the  defendant  in  Its  Improved 
condition,  which  has  greatly  increased  its 
value,  while  also  retaining  the  property 
conveyed  to  him  by  his  son  at  the  time 
the  gift  was  made.  Such  a  result  wonld 
be  a  fraud  on  the  defendant,  such  as  no 
court  of  equity  will  sanction.  Freeman  v. 
Freeman,  43  N.  Y.  34;  Peters  v.  Jones,  85 
Iowa,  i)l";  3  Pars.  Cont.  359;  Neale  v. 
Neale,  9  Wall.  1. 

It  Is  contended,  however,  that  the  find- 
ings of  the  court  that  plaintiff  gave  the 
prcinlses  in  controversy  to  his  son  in  1874; 
that  theson,and  afterwards thedefendant 
as  receiver,  acting  under  the  belief  that  a 
llfe*8tate  was  conveyed  to  the  son  by  the 
deed, expended  large  sums  of  money  in  Im- 
proving the  property,  with  theconsent  and 
advice  of  plaintiff;  and  that  plaintiff  and 
his  son  practically  construed  and  acted 
on  the  deed  as  conveying  a  life-estate  to 
the  son, — are  unsupported  by  theevidence. 
At  the  trial  the  plaintiff  and  defendant 
and  Daniel  U.  Wells.  Jr.,  and  a  number  of 
other  witnesses  testified,  and  the  evidence 
is  all  before  us,  and  we  have  examined  it 
carefuU.y,  and  think  it  sustains  the  find- 
ings. But  even  If  upon  a  reading  of  the 
testimony  this  court  might  reach  a  dif- 
ferent conclusion  as  to  the  facts,  or  acme 
of  them,  this  would  not  be  ground  for  re- 
versal. Where  a  case  is  trie<l  on  oral  tes- 
timony before  the  court  without  a  jury. 
its  findings  of  facts  are  conclusive  in  this 
court  on  appeal,  unless  they  are  so  palpa- 
bly erroneous  and  unsupported  by  the  ev- 
idence as  to  unmistakably  demonstrate 
that  the  court  committed  some  oversight, 
or  acted  under  some  mistake,  and  this 
rule  applies  in  equitable  as  well  as  legal 
actions. 

The  statutes  of  this  territory  provide 
that  no  action  for  the  recovery  of  real 
property   ur   for  tue   possession    tberef^i 
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shall  be  maintained  unless  begnn  witbin 
seven  years  from  the  time  the  causa  of 
action  accrued.  2  Comp.  Laws  1888.  §§ 
3131-3134.  The  court  found  that  Daniel 
H.  Wells,  Jr.,  held  the  premises  in  contro- 
versy adversely  to  plaintiff  from  1874  to 
1879,  first  clalminie:  to  own  the  same  in  fee. 
and,  afterthe  execution  of  the  deed,  claim- 
ing a  life-estate;  and  that  since  Novem- 
ber 14,  187»,  the  defendant  has  beid  the 
premises  as  receiver  under  the  decree  of 
the  district  court  adversely  to  plaintiff, 
claiming  an  estate  therein  for  the  life  of 
the  said  Daniel  H.  Wells,  Jr..  with  lull 
knowledge  of  snch  adverse  claim  and 
holding  by  plaintiff.  The  cause  of  action 
is  therefore  liarred  by  the  sections  of  the 
statute  above  referred  to.  The  judgment 
of  the  district  court  is  aftirmed. 

Zane,  C.  J.,  and  Blackburn,  J.,  concur. 


STEEI.B  V.  BOLEY  et  aJ. 

(Supreme  Court  of  XTUih.     A\xg.  80, 1880.) 

Advekse  PossEssios — RcNxisG  or  Statute — 
Equitable  Defenses. 

1.  The  statute  of  limitations  will  ran  against 
the  purchaser  of  land  from  the  United  States  in 
favor  of  one  holding  adversely  only  from  the  is- 
suance of  the  patent.  Following  Redfield  v. 
Parks,  111  Sup.  Ct.  Rep.  88,  and  overruling  Steele 
V.  Boley,  23  Fac.  Rep.  311. 

2.  Where,  in  ejectment,  there  arc  Ijoth  equi- 
table and  legal  defenses,  the  equitable  should  flrst 
be  considered. 

Appeal  from  flrst  district  court;  before 
Justice  Blackburn. 

Geo.  Sntberland  and  S.  JR.  Tburman,  tor 
appellants.    A.  Saxey,  for  respondent. 

Anderson,  J.  This  is  an  action  at  law 
by  the  plaintiff  for  the  recovery  of  20  acres 
of  land  situated  in  Utah  county.  In  this 
territory,  of  which  he  is  the  patentee. 
The  defendants  plead  adverse  possession 
of  the  land  for  more  than  seven  years 
prior  to  the  commencement  of  the  action 
as  a  defense,  and,  as  an  equitable  defense 
and  cross-complaint,  the  defendants  aver 
that  in  1876  the  plaintifl  purcliased  of  one 
C.  W.  Wilson  his  possessory  right  to  160 
acres  of  public  land,  of  which  the  20  acres 
In  controversy  are  a  part,  with  the  inten- 
tion of  entering  the  same  under  the  land 
laws  of  the  United  States,  and  agreed  with 
said  Wilson,  in  consideration  of  his  relin- 
quishing to  plaintiff  his  claim  on  the  land, 
that  €w  soon  as  he  shonid  acquire  a  pat- 
ent to  the  160  acres  from  the  govern- 
ment he  would  convey  to  Wilson  or  his 
grantee  orsnccessor  in  interest  the20 acres 
In  controversy  ;  that  immediately  there- 
after Wilson  sold  his  interest  In  the  20 
acres  to  the  defendants,  with  the  knowl- 
edge and  consent  of  plaintiff,  who  advised 
them  to  bay  the  land,  and  that  they  might 
safely  pnrchase  the  20  acres  and  rely  on 
bis  promise  to  convey  to  them  ;  that  they 
took  immediate  possession  of  the  land, 
and  have  occupied  and  cultivated  it  ever 
since,  and  claimed  to  own  It,  and  that 
such  possession  and  occupancy  was  with 
the  knowledge  and  consent  of  plaintiff, 
who  has  always  recognized  their  right  to 
the  land  until  be  began  this  suit;  that 
plaintiff   made   bis    final    proof    at    the 


United  States  land-ofSce,  paid  the  pur- 
chase price,  and  received  a  certificate  of 
purchase  fur  the  land  in  1880,  and  u  pat- 
ent in  1886,  but  that  ever  since  then  he  has 
refused,  and  still  refuses,  to  convey  the  20 
acres  to  defendants.  Defemlants  ask  that 
plaintiff  be  adjudged  to  convey  the  20-acre 
tract  to  them,  and  that  he  be  enjoined 
from  the  further  prosecution  of  this  ac- 
tion, and  for  general  relief.  The  case  was 
tried  to  a  jury  upon  the  sole  question  of 
the  adverse  possession  of  the  dofen<lants, 
and  a  verdict  was  returned  in  their  favor, 
and  judgment  rendered  aceordingl.v,  no 
action  being  taken  by  the  court  in  refer- 
ence to  defeiidunt's  cross  complaint.  The 
plaintiff  moved  the  court  to  set  aside  the 
verdict,  and  for  a  new  trial,  which  was 
granted, and  the  defendants  bring  this  ap- 
peal from  the  order  granting  a  new  trial. 
On  a  former  appeal  in  this  case,  from  an 
order  of  the  district  court  sustaining  a 
demurrer  to  the  defendants'  answer,  it 
was  held  by  this  court  that  the  statute  of 
limitations  would  run  against  the  holder 
of  a  certificate  of  pnrchase  from  the  gov- 
ernment, and,  before  the  issuance  of  a  pat- 
ent, in  favor  of  one  who  is  iu  possession 
of  the  land  covered  by  the  certificate,  and 
holding  adversely  to  him,  front  the  date 
of  such  certificate.  Steele  v.  Bolej',  22  Pac. 
Bep.  311.  There  are  numerous  decisions 
to  this  effect  in  the  state  courts.  See  cases 
cited  by  Ubndbbson,  J.,in  the  former  opin- 
ion in  this  case.  An  examination  of  those 
cases  will  disclose  the  fact  that  all.  or 
nearly  all  of  them,  are  based  on  statutes 
which  provide  that  such  a  certificate  is 
proof  of  title  equivalent  to  a  patent  against 
all  but  the  holder  of  an  actual  patent,  and 
the  holder,  therefore,  of  such  a  certificate 
might  maintain  ejectment  In  the  state 
courts  of  those  states  against  one  who 
had  taken  wrongful  possession  uf  the  land 
described  in  tlie  certificate,  and,  if  he  neg- 
lected to  do  so.  the  statute  would  run 
against  him,  and  in  favor  of  the  one  in 
possession.  But  since  the  former  decision 
In  this  court  the  supreme  court  of  the 
United  States  has  held  that,  while  the  title 
to  public  land  is  still  in  the  United  States, 
no  adverae  possession  of  It  ran,  under  a 
state  statute  of  limitations,  confer  a  title 
which  will  prevail  In  an  action  of  eject- 
ment in  the  courts  of  the  United  States 
against  thelegal  title  untler  a  patent  from 
the  United  States.  Redfieid  v.  Parks,  132 
U.  S.  239, 10  Sup.  Ct.  Rep.  83.  In  that  case 
the  court  say:  "It  cannot  be  conceded 
that  state  legislation  can  in  that  manner 
imperil  the  rights  of  the  United  States,  or 
overcome  the  general  principle  that  it  is 
not  amenable  to  the  statute  of  limitations 
or  the  doctrine  of  laches."  Again  the 
court  say :  "The  plaintiff  could  not  sue  or 
recover  in  the  courts  of  the  United  States 
upon  the  equitable  title  evinced  by  his  cer- 
tificate of  purchase  made  by  the  register 
of  the  land-office.  His  title,  therefoi-e,  be- 
ing derived  from  the  United  States,  the 
right  of  action  at  law  to  oust  the  defend- 
ant did  not  commence  until  the  making 
of  the  patent."  The  decisions  of  that 
court  are  of  binding  authority  upon  this 
court,  and,  under  the  authority  of  Redfieid 
V.  Parks,  supra,  we  must  hold  that  the 
district  court  erred  in  admitting  evidence 
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or  adverse  poseession  by  defendants  prior 
to  the  Issuing  of  4be  patent  to  plaintiff, 
and  in  Instructing  the  jury  to  find  for  de- 
fendants it  tbey  found  tlie  defendants  bad 
held  continuous,  open,  and  adverse  pos- 
session of  the  premises  In  controversy  for 
seven  years  before  this  action  was  begun 
by  plaintiff. 

Under  our  system  of  practice  equitable 
defenses  may  be  interposed  in  an  action  of 
ejectment,  and,  if  the  answer  contain  all 
the  essential  averments  of  a  bill  in  equity, 
affirmative  relief  may  be  granted  thereon. 
The  equitable  issues  should  first  be  passed 
upon  by  the  court,  for  upon  such  deter- 
mination as  to  the  relief  claimed  by  a  de- 
fendant will  the  necessity  of  proceeding 
with  the  action  at  law  depend.  In  this 
case  the  trial  of  the  legal  defense  to  a  jurj? 
Ignoring  the  equitable  defense  and  crosB- 
complaint  was  irregular,  but,  as  no  objec- 
tion was  made  to  this  mode  of  procedure 
in  the  court  below,  nor  raised  in  this 
court,  we  do  not  taice  the  irregularity  into 
consideration  In  determining  this  appeal, 
and  only  call  attention  to  it  for  the  pur- 
pose of  settling  the  practice  and  securing 
uniformity  in  this  respect.  If  the  defend- 
ants can  establish  by  proper  proofs  a 
valid,  equitable  right  to  the  premises,  they 
should  havean  opportunity  afforded  them 
to  do  so.  The  order  of  the  district  court 
granting  a  new  trial  Is  affirmed. 

Zane,  C.  J.,  and  Henderson',  J.,  concur. 


■Ruth  v.  Long.i 

(Supreme  Court  of  Utah.    Oct.  Term,  1867.) 

Appbal— Review— Matters  not  Apparent  on 
Record. 
Where  on  appeal  to  the  supreme  court  there 
is  in  the  record  no  bill  of  exceptions  or  assip^n- 
ment  of  errors,  and  no  errors  of  law  appear  on 
the  face  of  the  record,  the  Jud(fment  will  be 
affirmed. 

Appeal  from  third  district  court. 
John  V.  Long,  for  appellant.    Z.  Snow, 
for  respondent. 

Drake,  J.  This  case  comes  before  this 
court  upon  an  appeal  taken  by  the  de- 
fendant from  the  decision  of  tlie  district 
court  for  the  third  judicial  district.  Upon 
looking  into  the  record  of  the  cases,  we 
find  it  was  originally  commenced  in  the 
probate  court  of  Great  Salt  Luke  county. 
In  the  probate  court  there  was  an  isune  of 
fact  joined  between  the  parties,  and  atrial 
by  jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  for  f5(>3.30.  A  motion  was 
made  by  the  defendant  for  a  new  trial. 
That  tieing  denied,  he  appealed  to  the 
district  court,  and  the  case  was  submitted 
to  the  district  court  up(m  the  record  and 
proceedings  of  the  probate  court.  The 
judgment  of  the  probate  court  was 
affirmed  by  tlie  district  court,  and  the  de- 
fendant appealed  to  this  court.  The 
appeal  being  perfected,  the  record  is  in 
this  court  unattended    by    any    bill  of  ex- 

'This  case  filed  at  October  term,  180".  is  now 
published  by  request,  with  16  others,  in  order 
that  the  Pacific  Reporter  may  cover  all  cases  in 
volume  8,  Utah  Reiwrts. 


ceptions,  and  there  is  no  cMstgnment  of 
errors.  It  is  simply  an  appeal.  In  this 
court  there  can  be  no  trial  of  issues  of  fact. 
If  such  Issues  are  formed  between  the 
parties,  they  must  be  tried  In  some  other 
court.  If  there  are  any  errors  in  law 
arising  in  the  course  of  a  trial  in  the 
courts  where  issues  of  fact  are  tried,  they 
must  appear  upon  the  records  or  in  the 
proceedings,  by  bill  of  exceptions  prop- 
erly taken  and  certified  and  attached  to  the 
re<>ord,  to  enable  this  court  to  determine 
whether  the  judgment  of  the  district  court 
ought  to  be  affirmed  or  reversed.  The 
plaintiff's  complaint  filed  in  the  probate 
conrt  contains  a  sufficient  cause  of  action, 
and,  it  supported  by  proper  proofs  upon 
the  trial,  would  entitle  the  plaintiff  to 
recover.  Likewise  the  answer  of  the  de- 
fendant contains  such  denials  and  aver- 
ments that,  if  supported  by  proper  evi- 
dence on  the  trial,  would  overthrow  en- 
tirely the  demand  of  the  plaintiff.  Through- 
out the  proceedings  in  the  courts  below, as 
well  in  the  probate  court  as  in  the  district 
court,there  appears  to  have  been  no  special 
or  particular  exceptions  taken  to  the  ruling 
of  the  court.  In  the  probate  court  a  mo- 
tion was  made  by  the  defendant  for  a  new 
trial.  The  reasons  urged  in  support  of 
that  may  have  been  sufiicieut,  not  only  to 
justify,  but  to  require  the  granting  of  a 
new  trial.  The  question  of  a  new  trial  is 
one  which  does  not  usually  come  before 
a  court  of  review.  The  reasons  for  a  new 
trial  can  be  presented  with  far  greater 
force  to  the  court  where  the  trial  has  been 
had  than  elsewhere;  and,  Indeed,  some 
of  the  reasons  entitled  to  great  considera- 
tion can  never  be  adequately  conveyed  to 
another  tribunal;  and  the  general  con- 
clusion is  that  if  the  reasons  for  anew  trial 
areinsijfflcient  to  obtain  it  before  thecourt 
where  the  trial  washad  they  must  beinad- 
equate  before  another  tribunal,  the  judge 
ot  which  had  not  the  benefit  of  hearing  the 
trial,  and  of  seeing'  the  circumstances 
which  surrounded  it.  The  district  courts 
In  this  territory,  although  they  have  super- 
visory power  over  inferior  courts,  are  not 
to  be  considered  courts  of  review.  They 
are  courts  for  the  trial  of  facte,  as  well  as 
the  determination  of  questions  of  law. 
.Motions  for  new  trials  made  in  Inferior 
courlH,  if  denied,  may  be  supervised  in  the 
distiict  court;  but,  to  enable  the  district 
court  to  supervise  the  decisions  of  an  infe- 
rior conrt  upon  amotion  for  a  new  trial,it 
should  be  so  set  forth,  with  the  reasons 
in  support  thereof,  that  it-  might  be  seen 
thai  the  inferior  court  had  improperly 
refused  a  new  trial.  If  a  jury,  for  instance, 
had  rendered  a  verdict  fur  the  plaintiff 
without  any  evidence  in  support  of  the 
plaintiff's  demand.or  if  a  verdict  should  be 
rendered  contrary  to  law  and  evidence 
given  in  court,  or  contrary  to  the  charge 
of  the  court,  or  should  award  excessive  or 
inadequate  damages,  Itt,  these  and  in 
many  other  cases  a  new  trial  should  be 
granted,  if  asked  for;  and  if  the  inferior 
court  should  deny  the  motion,  the  case 
being  brought  to  the  district  court  by  ap- 
peal, its  powers  of  supervision  are  such 
that  it  can  and  it  ought)  to  look  into  the 
proceedings  of  the  Inferior  court  and  see 
that  Justice  should  be  aone,  and  to  that 
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end  the  district  court  can  and  ought  to 
give  a  new  trial  to  the  parties,  either  in 
the  district  court  or  by  sendiuff  the  case 
bacli  to  the  inferior  court  with  Instruc- 
tions,  or  in  such  other  way  as  the  law 
may  provide.  When  it  appears  that  the 
parties  have  had  a  fair  opportunity  to 
prepare  for  trial,  and  that  issues  of  fact 
have  been  fairly  tried  by  a  jury,  and  a 
reasonable  conclusion  arrived  at.  there 
can  be  no  good  reason  for  granting  a  new 
trial  in  the  same  or  any  other  tribunal 
to  trj*  again  the  same  Issues.  It  would 
be  contrary  to  the  genius  and  spirit  of 
jury  trials,  and  that  institution,  for  which 
BO  much  has  been  said,  and  which  is  so 
inseparably  interwoven  and  connected 
with  American  jurisprudence,  would  be- 
come a  mockery,  if  no  respect  were  to  be 
paid  to  the  deliberate  and  well-considered 
verdict  of  a  jury.  Appeals  from  one  court 
to  another  are  allowed  and  allowable 
only  for  the  piii-pose  of  furthering  justice, 
not  for  the  hindrance  and  delay  of  a  party 
in  obtaining  his  just  rights.  It  is  therefore 
not  unreasonable  that  the  party  appealing 
from  one  court  to  another  should  be  able 
to  show  by  the  record  and  proceedings, 
and  by  his  bill  of  exceptions,  which  be- 
comes a  part  of  the  record,  that  some 
error,  or  some  supposed  error,  in  law  has 
been  committed,  or  that  some  Injustice 
has  been  done  to  him  in  the  court  below, 
before  be  shall  be  permitted  to  delay  his 
antagonist  with  the  costs  and  proceed- 
ings of  anew  trial.  The  statute  authoric- 
ing  appeals  is  so  framed  that  different 
constructions  may  arise.  In  the  third 
judicial  district,  which  is  the  only  one 
where  there  has  been  suflSclent  business 
to  call  for  a  consideration  of  the  subject, 
a  construction  has  been  put  uponthestat- 
ute  in  regard  to  appeals  by  thechlef  justice 
during  the  four  past  years,  which,  from 
that  fact,  if  no  other,  is  entitled  to  consid- 
eration. If  the  general  construction  elven 
to  that  statute  Is  not  In  accordance  with 
the  best  and  true  interests  of  the  parties 
litigant,  perhaps  the  best  mode  of  remedy- 
ing the  evil  would  be  to  apply  to  the  legis- 
lature, and  have  a  more  spei-iflc,  certain, 
and  extended  law  provided.  When  stat- 
utes have  had  a  construction  put  upon 
them,  and  the  people  have  become  ac- 
quainted with  the  decision  of  courts  as  to 
the  practice  to  be  adopted  In  proceedings 
under  the  statute,  any  change  or  altera- 
tion in  the  construction  of  the  statute  or 
in  the  rulings  of  the  courts  is  attended 
with  costs  and  dlfBculties.  Of  all  practice 
an  unsettled  one  Is  the  most  disastrous 
to  the  attorney  and  his  clients.  On  this 
occasion  I  have  thought  It  proper  to  ex- 
press my  own  views.  I  am  unwilling  to 
overturn  entirely  a  practice  already 
adopted,  where  it  can  be  essentially  com- 
plied with  without  adding  any  material 
labor  to  counsel,  or  costs  to  the  client. 
The  8peed.y  administration  of  equal  jus- 
tice and  economy  In  proceedings  ought 
always  to  be  a  consideration  In  practice. 
After  a  careful  examination  of  the  record 
and  proceedings  In  this  case  from  the 
commencement,  I  am  unable  to  discover 
any  errors,  or  that  any  injustice  has  been 
done  the  defendant.  Therefore  the  judg- 
ment   of    the    district     court  must    bie 


affirmed,  and   the  clerk   of    that  court 
ordered  to  proceed  accordingly. 

TiTUB,  C.  J.,  andMcCuRDV,J.,concurred. 


Reec£  et  Hi.  V.  Knott.i 

(Supreme  Court  of  Utah.    Jan.  Term,  1861.) 

C0N8XITUTIONAL  Law— JrRT— Action  on  Pabt- 
NEHSHrp  Note — Debt. 

1.  The  Utah  statute  which  provides  that  only 
tax-payers  shall  be  eligible  to  sit  on  a  jury  is 
In  violation  of  Amend.  Const.  V.  8.  art.  7, 
which  declares  that  "the  right  of  trial  by  juiy 
shall  be  preserved. " 

2.  In  an  action  against  a  partnership  on 
notes  purporting  to  be  executed  by  it,  by  the  as- 
signee of  such  notes,  it  is  proper  to  substitute  an 
instruction  that  plaintifl  cannot  recover  if  the 
original  holders  01  the  notes  knew  that  the  part- 
ner executing  them  bought  the  property  for  which 
they  were  given  on  his  own  account,  and  not  on 
the  credit  of  the  partnership,  for  an  instruction 
requested  by  defendants  to  the  effect  that  plaintiff 
oould  not  recover  if  he  himself  had  such  knowl- 
edge before  he  took  the  notes. 

3.  In  an  action  of  debt  it  is  reversible  error 
to  render  judgment,  not  only  for  the  debt  sued 
on,  but  for  damages,  as  in  cUBUmpsU,  and  for 
Interest  on  the  jndgment. 

Error  to  second  district  court. 

J.  H.  Ralston,  for  x)ialntlff  in  error. 
Broadbead  &  De  Wolf,  for  defendants  in 
error. 

Ckosby,  J.  This  was  an  action  of  debt 
commenced  in  the  district  court  of  the  sec- 
ond judicial  district  upon  certain  promis- 
sory notes,  amounting  in  the  aggregate 
to  the  sum  of  92,600,  with  interest  at  5  per 
cent,  per  month  from  October,  1854,  till 
paid,  and  praying  jndgment  at  the  time 
suit  was  brought  for  the  sum,  alleged  due, 
of  917,540.  The  defendants,  In  answer,  de- 
ny the  indebtedness,  but  admit  that  the 
notes  were  executed  by  a  member  of  their 
firm,  not  on  partnership  account,  but  that 
they  were  executed  by  the  said  member  of 
their  firm,  and  given  to  the  several  i>ayees 
thereof,  for  and  on  account  of  cattle 
bought  by  the  said  Barnard  of  the  said 
several  payees,  on  his  own  account,  and 
for  hisownindivldual benefit;  and  thatthe 
said  firm  name, namely  Keece  &Co., signed 
thereto,  was  without  their  knowledge  and 
consent,  and  against  the  express  protest 
made  by  one  of  their  firm,  the  defendant 
Kinsej',  acting  for  himself  and  the  other 
members  of  said  firm,  J.  and  E.  Recce,  both 
to  the  said  payees  of  the  said  notes  and 
the  said  Barnard,  und,  the  said  plaintiff,  to 
whom  these  several  notes  were  afterwards 
conveyed,  had  full  notice  and  knowledge 
of  the  fraud  thus  perpetrated  previous  to 
or  at  the  time  of  purchase  of  said  notes. 
Judgment  was  entered  by  default  against 
the  parties  not  appearing,  Enoch  Reece, 
Louis  Barnard,  and  Stephen  A.  Kinsey, 
and  also  on  trial  against  John  Reece,  for 
the  sum  of  $20,043.33  The  case  was  re- 
moved to  this  court  by  writ  of  error.  The 
exceptions  taken  below  were:  (1)  The  In- 
competence of  a  juror,  on  the  ground  of 
not  being  a  tax-payer,  as  required  bylaw. 

'  This  case,  filed  at  January  Term,  1861,  is  now 
published  by  request,  with  16  others,  in  order 
that  the  Pacific  Reporter  may  cover  ail  cases  in 
volume  8,  Utah  Report*. 
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(2)  The  court  erred  tn  declining  to  Rive  the 
jury  the  JuBtructions  aalied  for  by  defend- 
ant's counsel.  In  the  application  by  the 
defendant  to  bring  the  case  to  the  sapremc 
court,  five  separate  and  distinct  points  of 
error  were  assigned ;  yet  it  appears  from 
the  record  of  the  proceedings  of  the  court 
below  that  there  were  but  two  exceptions 
talien  by  tljc  defendant. 

While  all  tliat  is  n«!ce8sary  to  bring  a 
case  from  an  inferior  to  a  superior  court, 
in  the  absence  of  any  statutory  provisions 
prescribing  the  forms  and  rules  of  proced- 
ure, is  simply  to  file  the  record,  (the  errors 
may  be  assigned  in  the  court  above,)  still 
these  errors  must  agree  with  the  excep- 
tions taken  below,  or  else  be  patent  on  the 
record  ;  nor  is  It  the  duty  of  this  court  to 
inquire  into  and  Inspect  the  records  of  the 
court  below,  and  decide  wherein  the  plead- 
ings are  defective,  and  wherein  the  court 
eri-ed  in  its  rulings  and  opinions,  when  the 
law  has  provided  all  the  means  and  ram- 
edies  by  which  a  party  can  talce  ad  vantage 
of  sucbdefects  and  errors  in  thejudgment  of 
the  court,  or  otherwise,  at  the  proper  time. 
"Woods v.CommiBsioners.l Morris,  (Iowa,) 
441.  If  they  are  not  so  talcen.tliey  are  con- 
sidered waived.  The  only  points,  therefore, 
so  far  as  exceptions  are  to  be  considered, 
are  the  two  thus  made.  The  first  excep- 
tion is  as  to  the  qualiflca  tion  of  one  Kin- 
ney to  serve  as  a  juror.  He  was  chal- 
lenged by  the  defendant  below  on  the 
ground  that  he  was  incompetent,  not  be- 
ing a  tax-payer,  and  on  his  voir  dire  an- 
swered as  follows:  (1)  That  he  did  not 
own  taxable  property  within  the  territory 
of  Utah  that  he  was  aware  of,  as  he  did 
not  know  what  legally  constituted  tax- 
able  property;  that  lie  owned  a  watch,  a 
mining  claim,  and  a  tent.  (2)  That  be  did 
not  pay  taxes  within  the  territory  of 
Utah;  that  he  had  never  been  called  upon 
so  to  do.  Whereupon  the  defendants  by 
their  counsel  challenged  said  Kinney.  The 
court  overruled  the  objection,  and  allowed 
the  juror  to  be  sworn  and  sit  in  the  case. 
The  statute  prescribing  the  qualifications 
of  jurors  Is  relied  upon  in  support  of  the 
objection  as  to  the  competency  or  eligibil- 
ity of  Kinney  as  a  juror.  It  is  true  the 
statute  prohibits  any  person  from  acting 
as  a  Juror  unless  he  is  a  tax-payer;  but 
the  question  arises  whether  this  statute  is 
not  in  conflict  with  the  constitution  of  the 
United  States,  which  provides,  (article  7, 
Amend.:)  "The  right  of  trial  by  jury  shall 
be  preserved."  When  the  framers  of  the 
constitution  used  the  word  "jury,"  they 
used  it  with  reference  to  its  signification 
at  common  law,  which  was  a  jury  of  12 
men,  and  householders.  Then  has  the  leg- 
islature the  right  under  this  constitution- 
al provision  to  restrict  or  impair  the  right 
of  trial  by  jury  by  prescribing  any  terms 
different  from  those  that  constitute  a  le- 
gal jury  at  common  law?  If  they  have  a 
right  to  say  he  shall  pay  taxes  before  be- 
ing eligible,  have  they  not  the  same  right 
to  say  that  he  shall  possess  any  amount 
of  property  which  they  maj'  deem  proper, 
and  thus  virtually  have  the  effect  to  ex- 
clude many  good  citizens  from  a  seat  in 
the  jury-box?  Where  are  we  to  draw  the 
line  If  the  power  to  prescribe  a  properly 
qualification  be  conceded?    Suppose  the 


legislature  should  say  that  before  a  man 
was  eligible  he  should  be  worth  $10,000, 
(and  certainly  they  have  a  right  to  exempt 
from  taxation  all  property  under  this 
amount,)  would  it  not  operate,  in  a  coun- 
try where  most  of  the  people  are  poor,  to 
the  entire  exclusion  of  the  right  of  trial  by 
jury?  And  no  matter  however  oppressive 
this  may  seem,  yet,  if  you  concede  to  the 
legislature  the  power  in  the  one  case,  you 
mu.st  grantit  in  the  other.  Whenever  this 
question  has  been  raised,  it  has  been  de- 
cided, we  believe,  by  our  highest  courts 
that  the  legislature  has  not  the  right  to 
atBx  any  terms  other  than  those  prescribed 
at  common  law  for  the  qualification  of 
jurors.  The  question  has  often  come  up 
where  the  legislature  allowed  a  less  num- 
ber than  12  men  to  act  as  a  jury,  and 
where  a  majority  verdict  was  allowed, 
and  where  tlie  defendant  iu  a  criminal 
case  was  compelled  to  pay  a  certain  jury- 
fee  before  the  trial;  and  in  every  instance 
the  courts  have  condemned  and  set  asido 
such  legislation  as  an  infringement  upon 
the  clause  of  the  constitution  which  pre- 
serves inviolate  the  trial  by  jury. 

The  defendants'  counsel  in  the  court  be- 
low asked  the  court  to  instruct  the  jury 
that  il  they  find  the  plaintiff  Knott  had 
notice  or  knew  before  he  took  the  notes 
sued  upon  that  they  were  given  by  the  de- 
fendant Barnard  on  bis  private  account, 
and  for  cattle  purchased  for  himself,  and 
not  for  the  firm,  then  the  plaintiB  cannot 
recover  in  this  action  against  the  defend- 
ant John  Beece,  and  tbey  must  find  for  the 
defendants.  Thecourtrefusedtoso  charge 
the  jury,  but  substituted  the  following: 
"That  If  the  evidence  establishes  the  fact 
that  the  defendant  Barnard  bought  the 
cattle  for  which  the  notes  were  given  on 
his  private  account,  and  not  for  or  upon 
the  credit  of  the  firm,  but  for  himself,  of 
which  the  vendors  were  advised  or  had 
knowledge  at  the  time  of  the  sale,  iu  such 
case  the  plaintiff  cannot  i-ecover."  The 
substance  of  the  instructions  aa  given 
were  that  If  these  notes  were  good  in  the 
hands  of  the  original  payees,  James  and 
Jones,  they  were  good  also  in  the  hands 
of  Knott,  the  assignee;  whereas  those 
asked  tor  by  the  counsel  for  the  defendants 
below  would  have  raised  an  equity  be- 
tween the  makers  and  the  assignee  of  these 
notes,  which  did  not  exist  between  the 
makers  and  payees.  Story,  Prom.  Notes, 
§§  72, 178.  In  both  of  these  exceptions  the 
court  must  therefore  sustain  the  rulings  in 
the  court  below.  But  there  is,  however, 
one  error  patent  on  the  record  which  is 
fatal  in  its  nature  to  the  regularity  of  the 
proceedings.  The  judgment  is  not  in  ac- 
cordance with  the  complaint.  That  was 
an  action  for  debt,  and  the  court  could 
have  rendered  no  other  judgment  upon 
this  complaint  but  for  the  original  face  of 
the  notes  and  the  interest  accruing  there- 
on aa  damages;  but  in  place  of  this  the 
court  has  rendered  judgmentasin  ussuwp- 
sit  for  the  debt  and  damages  combined, 
and  has  gone  on  still  further  in  error,  and 
rendered  judgment  of  interest  upon  the 
judgment.  The  contract  becomes  merged 
In  the  judgment,  and,  in  the  absence  of  a 
statute  authorizing  a  judgment  to  draw 
interest,  it  was  manifest  error  in  the  court 
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awarding  It.    The  Jad^rment  of  the  court 
bdo  w  la  revened.  and  the  canaa  remasded. 

KiNNKT,  C  J.,  concurred. 


(3  Utah,  tsn  ■""" 

RBICB  0t  Ml, 


▼.  Knott.* 


(Supreme  Court  of  Utah.   Jan.  Term,  188L) 
Wbit  or  EnaoB — Whkn  Libs — Pbacticb — Boin>. 

1.  A  writ  of  error  lies  at  common  law  from 
the  Bntireme  court  to  the  district  courts,  though 
the  Utah  statutes  make  no  provision  therefor. 

8.  On  such  oommon-law  writ  it  does  not  af- 
fect the  jurisdiction  of  the  supreme  court  if  the 
errors  aaaigned  in  the  writ  and  in  the  bill  of  ex- 
ceptions aooompimying  it  do  not  agree. 

8.  There  is  no  law  in  Utah  requiring  a  party 
to  Blve  bond  in  order  to  entitle  him  to  have  a 
lodgment  against  him  reviewed  on  writ  of  error. 

Error  to  district  court,  Carson  county. 

J.  H.  R&ltfton,  for  plaintiffs  in  error. 
Broadbead  Jt  De  Wolf,  for  defendant  In 
error. 

Cbosbt,  J.  In  this  case  a  motion  to 
dismiss  is  filed  by  defendant's  counsel  on 
the  foUowluK  grounds :  (1)  That  there  is 
no  statute  or  authority  of  law  In  this  ter- 
ritory for  grantlDK  writs  of  error  by  the 
supreme  to  the  district  courts.  (2)  The 
first,  second,  and  third  g^rounds  of  error 
mentioned  in  plalntlK's  petition  are 
toreiKn  to  the  record  of  the  case,  and  can- 
not for  this  reason  be  entertained.  (8) 
Plaintiffs  in  error  failed  to  give  bond  with 
security  conditional  to  prosecute  their 
writ  of  error  to  effect,  and  answer  all 
damai^  and  costs  if  they  failed  to  make 
their  plea  good. 

1.  It  is  true  that  the  statutes  are  lam- 
mtably  deficient  in  not  having.  In  ac- 
cordance with  the  general  usage  of  other 
states  and  territories,  enacted  laws  as  to 
the  forms  and  modes  of  procedure  by  which 
writs  of  error  may  l>e  sued  out,  and  ap- 
peals taken  according  toestablished  rules, 
and  by  which  parties  considering  them- 
selves aggrieved  may  seek  their  remedy  In 
the  supreme  court.  Fortunately,  bow- 
ever,  at  times  the  common  law  affords  a 
remedy  tor  insufliclent  legislation,  and 
thus  In  a  manner  prevents  the  depriva- 
tlon,  which  would  otherwise  occur,  of  the 
legal  rights  of  the  parties  litigant.  The 
writ  of  error  is  a  writ  issued  from  a 
superior  court  to  an  Inferior,  commanding 
It  to  send  up  the  record,  and  is  a  writ  al- 
lowable at  common  law. 

2.  That  the  bill  ol  exceptions  and  peti- 
tion In  error  do  not  agree.  A  petition  in 
error  is  a  statutory  provision,  and  this 
being  a  writ  at  common  law,  where,  not 
otherwise  provided  for  by  statutory  pro- 
vision, it  may  be  issued  on  application 
showing  cause  and  without  petition  or 
bill  of  exceptions.  All  that  is  necessary 
Is  for  the  parties  to  assign  errors  in  the 
superior  court.  The  bill  of  exceptions 
simply  makes  that  a  matter  of  record 
which  does  not  otherwise  appear,  and  is 
not  necessary  to  give  the  court  Jurisdic- 
tion of  the  case  on  error. 

S.  That  the  plaintiffs  in  error  failed  to 

'This  case,  filed  at  Januazy  term,  1881.  la  now 
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give  bond.  There  la  no  law  In  tills  terri- 
tory requiring  a  bond  in  order  to  entitle 
a  party  to  have  his  case  reviewed  on  er- 
ror, and  a  writ  of  error  does  not  necessa- 
rily operate  as  a  anperaedeaa  to  the  execu- 
tion.     Motion  denied. 


KiNNBT  ,  C.  J.,  concurred. 


(S  Utah,  443) 

WiNTEBfl  T.  HUQHXB.1 

{Sv/fntmit  Court  of  Utah.    Jan.  Term,  1881.) 

BsBviCB  or  FBOCBsa— DisTBior  Cocxn— Brsoui. 
Tbbmb. 

1.  UnderKev.  LawsUtah,p.  ISiJSiWUohsra- 
vldes  that  "when  a  oomplalDt  is  sled  the  court 
shall  issue  to  defendant  a  notice  containing  a 
copy  of  the  complaint,  and  the  time  and  place  tar 
the  investigation  thereof, "  where  the  notice  does 
not  recite  the  place,  and  only  requires  defendant 
to  appear  "ten  days  after  the  return"  of  the  wri^ 
It  Is  insnlDclent. 

a.  Act  Utah  Jan.  19,  18GB,  provided  that,  on 
petition  of  not  less  tliaa  100  legal  voters  and  iax- 

Sayers  in  any  judioial  district,  the  Judge  of  the 
Istrict  may  hold  a  speoial  session  of  oourt  at  the 
time  and  place  specified  In  the  petition.  Held, 
that  this  was  repealed  by  Act  Utah  Jan.  81,  18A9, 
which  empowered  the  district  oourt  to  sit  at  the 
county -seat  of  any  oonnty,  whenever  three-fourthr 
of  the  electors  should  peUtion  for  snoh  a  session. 
&  The  act  of  18B5is  void  as  being  a  deleRatioi) 
of  lefrialative  power  whloh  is  in  confliot  with  the 
Mganlo  act  of  Utah  conferring  sneh  power  on  the 
governor  and  legislature,  and  provides  that  courts 
shall  be  held  at  such  times  and  placss  as  may 
be  "prescribed  by  law. " 

Appeal  from  district  court,  Carson  eoon- 
J.  H.  Rtdgtoa,  for  respondent. 

KiNNBT,  G.  J.  J.  H.  Atchison  and  The- 
odore Winters,  on  the  Slst  day  of  Janu- 
ary, 1860,  made  their  Joint  and  several 
note  for  the  sum  of  |fl6,000,  payable  to 
Francis  J.  Hughes  on  the  1st  day  of  June 
following,  and,  to  secure  the  payment,  ex- 
ecuted a  mortgage  deed  on  a  certain  min- 
ing claim  of  gold  and  silver  bearing  earth 
and  quarts.  Only  a  portion  of  the  note 
having  been  paid,  a  bill  to  foreclose  the 
equity  of  redemption  of  the  mortgagors 
was  filed,  writ  issued  and  served  upon 
Winters,  and  returned  "not  found"  as  to 
Atchison.  Winters  came  into  court,  and 
his  first  step  in  pleading  was  taken  by  fil- 
ing the  following  motion:  "Now  comes 
Theodore  Winters,  one  of  the  defendants 
in  the  above-entitled  action,  and  moves 
to  set  aside  the  notice  and  summons  In 
the  said  action,  for  the  following  reasons: 
(1)  Because  the  place  at  which  the  inves- 
tigation or  trial  Is  to  be  had  is  not  men- 
tioned in  said  summons  or  notice,  and  the 
defendant  is  not  Informed  where  he  Is  to 
appear;  (2)  because  It  does  not  appear 
from  the  summons  or  notice  In  what 
clerk's  office  the  summons  Is  filed,  or  In 
what  county  the  same  can  be  found.* 
This  motion  was  overruled,  to  which  the 
defendant  excepted.  Winters  then  de- 
murred to  the  complaint  for  similar  rea- 
sons, with  the  additional  one  that  there 
were  not  sufficient  facts  stated  to  give  the 

>  This  case,  filed  at  January  term,  18B1,  is  now 
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court  Jurtadictiun.  The  demurrer  was 
overruled,  and  exceptions  filed.  Winters 
abiding  by  his  demurrer,  a  decree  was 
rendered  against  the  defendants  for  the 
sum  of  ¥1U,032,  and  ordering  a  sale  of  the 
mortgaged  property.  The  following  bill 
of  exceptions  appears  of  record :  "  Be  it 
remembered,  that  this  case  came  on  for 
trial  on  tills  thirty-first  day  of  July,  1860, 
at  the  special  term  of  said  court  held  at 
Carson  City,  in  the  said  county  of  Carson, 
and  territory  aforesaid,  at  a  town  called 
'Carson  City,'  a  place  distant  more  than 
ten  miles  from  tiie  town  of  Genoa,  the 
county-seat  of  said  county;  ana  the  de- 
fendant, Theodore  Wiutenj,  objects  to  the 
jurisdiction  of  the  said  court  to  try  or 
render  judgment  in  the  said  action  (1) 
Because  there  is  no  authority  of  law 
whereby  the  said  special  t«irui  of  court 
can  be  held;  (2)  because  the  said  court 
was  held  at  the  said  town  of  Carson  city, 
and  not  atthecounty-seat  of  said  county." 
The  court  overruled  the  objections,  and 
the  said  Winters  then  and  there  at  the 
proper  time  excepted.  Upon  this  state  of 
the  record,  Winters  abandoned  the  cause 
below,  appeals  to  thib  court,  and  assigns 
for  error  the  overruling  of  the  motion  to 
quash  the  writ,  the  overruling  of  the  de- 
murrer, and  contends,  in  addition,  that  the 
court  erred  In  overruling  the  objections 
set  forth  in  the  bill  of  exceptions. 

With  the  views  entertained  by  this  court 
upon  the  main  question,  the  right  of  the 
judge  to  hold  the  court  and  render  tlie 
judgment  under  the  then  existing  laws,  it 
is  unnecessary  to  consider  whether  the 
court  erred  in  overruling  the  motion  to 
quash  the  writ,  and  we  only  do  so  for  the 
purpose  of  settling  the  practice.  Section 
2  of  the  Revised  Laws  provides"that  when 
a  complaint  is  filed  the  court  shall  issue 
to  the  defendant  a  notice  containing  a 
copy  of  the  complaint,  and  the  time  and 
place  for  the  investigation  thereof. "  Rev. 
Laws,  133.  The  notice  was  issued  to  the 
marshal  of  the  territory  commanding  him 
to  notify  the  defendants  that  the  plaintiff 
had  filed,  in  the  clerk's  office  of  tlie  district 
court  for  the  second  judicial  dstrict,  his 
complaint,  and  the  marshal  was  further 
commanded  to  summon  the  said  defend- 
ants to  be  and  appear  before  the  said  dis- 
trict court  witliin  10  days  after  the  return- 
day  tliereot,  and,  failing  so  to  do,  judg- 
ment would  be  taken  by  default.  Tliis 
notice  was  not  in  compliance  with  the 
statute.  The  legislature  can  prescribe  the 
manner  in  which  a  party  may  be  brought 
into  court,  and  the  method  pointed  out 
by  law  must  be  substantially  followed. 
Neither  time  nor  place  is  mentioned,  and 
both  are  essential  under  the  statute  to 
constitute  a  legal  notice  to  the  defendant. 
"Ten  days  after  the  return"  is  too  vague 
and  indefinite,  and  is  really  equivalent  to 
leaving  the  time  blank,  for  how  is  the  de- 
fendant to  know  when  the  oificer  makes 
his  return  ?  Certainly  he  is  not  obliged  to 
travel  miles  at  different  times  to  ascer- 
tain whether  the  return  has  been  made. 
The  legislature  has  very  wisely  provided 
that  tlie  time  shall  be  fixed  in  the  notice 
for  the  ap|)earance  of  the  defendant.  This 
in  necesHary  in-order  to  give  him  oppor- 
tunity to  prepare  for  trial,  and  to  inform 


him  of  the  precise  day  on  which  to  ap- 
pear with  bis  witnesses.  The  place  also  is 
omitted.  This  could  not  be  done  with- 
out a  direct  violation  of  the  law.  The 
statute  is  pereniptori',  and  must  lie  com- 
plied with.  All  territorial  legislation  not 
in  conflict  with  the  constitution  of  the 
United  States,  or  acts  of  congress,  should 
be  observed  and  obeyed  by  the  courts,  and 
they  have  no  riglit  in  administering  the 
laws  to  disregard  or  set  it  at  defiance 
We  have  no  hesitation  in  saying  that  tho 
court  erred  In  overruling  the  motion  to 
dismiss  the  writ.  If  the  defendant  had 
appeared  and  pleaded  without  first  inter- 
posing the'  motion,  the  case  would  be  en- 
tirely different,  but  such  was  not  the 
fact,  and  his  motion  was  well  taken. 

But  the  grand  question  before  us,  and  the 
one  that  has  been  argued  with  much  ability, 
is  whether  the  judge,  under  the  then  exist- 
ing territorial  laws, had  any  right  to  hold 
the  court  at  all.  We  have  hesitated  much 
before  pronouncing  a  decision  which 
strikes  at  the  very  existence  of  the  court, 
and  would  willingly  avoid  a  judgment 
which  renders  the  decree  of  the  court  be- 
low coram  non  Jwllce.  But  it  is  the  duty 
of  this  court  to  declare  the  law  as  it  is, 
without  beine  infiuenced  by  supposed 
consequences,  however  serious  or  start- 
ling. Fortunately,  the  record  of  the  ap- 
peal now  under  consideration  is  the 
only  one  from  the  second  judicial  dis- 
trict which  properly  preKenls  the  ques- 
tion of  the  right  of  the  judge  to  hold 
the  court.  In  the  other  cases  no  objection 
was  made  at  the  right  time  to  the  juris- 
diction, and  no  principle  of  law  is  better 
settled  than  that,  In  all  courts  of  general 
original  jurisdiction,  if  the  defendant 
pleads,  he  admits  tlie  jurisdiction,  unless 
the  record  Itself  shows  the  proceedings  to 
have  been  coram  noiijudlce.  The  objec- 
tion to  the  jurisdiction  must  beflrst  raised 
in  the  court  below,  or  It  cannot  be  consid- 
ered In  this  court,  unless  the  want  of  pow- 
er to  hear  and  determine  Is  clearly  ap- 
parent upon  the  record.  Caudlll  v.Tharp, 
1  G.  Greene,  95;  Hotchkiss  v.  Thompson. 
1  Morris,  (Iowa,)  156;  Starr  y.  Wilson, 
Id.  438. 

The  bill  of  exceptions  in  this  case  fully 
presents  the  question.  It  wa«  objected 
that  the  court  had  no  jurisdiction  to  ren- 
der judgment,  because  there  was  no  au- 
thority of  law  for  holding  a  special  term 
of  court,  and  because  said  court  was  held 
at  Carson  City  Instead  of  Genoa,  the  coun- 
ty-seat of  said  county.  By  the  act  ap- 
proved January  19, 1855,  (Rev.  Laws,  p.  258, 
§  4,)  it  is  provided  that,  upon  petition  ol 
not  less  than  100  legal  voters  and  tax-pay- 
ers residing  in  any  judicial  district,  the 
judge  of  said  district  shall  hold  a  special 
session  of  court  at  the  time  and  place  spec- 
ified In  the  petition,  unless  a  remonstrance 
of  like  number  be  seasonably  presented. 
As  the  record  discloses  the  fact  tliat  the 
court  was  one  of  special  session,  it  un- 
doubtedly follows  that  it  was  held  by  vir- 
tue of  the  authority  conferred  by  this  stat- 
ute. The  logislature,  however,  at  a  suljse- 
Sucnt  session  passed  an  act,  approved 
anuary  21, 18i>9,  empowering  the  district 
courts  to  «it  at  the  county-seat  of  any 
county    within   ita   district,  to  try  caHe» 
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arising  In  Buch  county,  whenever  three- 
fourths  ot  the  electors  In  said  county 
should.  In  writing  to  that  eEfect,  Btgned 
by  them,  petition  the  judge  of  the  district 
to  hold  a  term  ot  court  In  said  county : 
provided  that  the  county  court  of  said 
county  make  provision  to  defray  the  ex- 
penses of  said  district  court.  This  act 
contained  a  repealing  clause.  Laws  1858-59, 
p.8,  S§  14,17.  Two  questions  are  presented 
by  the  assignment  of  errors  and  the  argu- 
ment: (1)  Whethertheprior  lawls repealed 
by  the  subsequent;  and  (2)  whether  thelee- 
islature  has  the  constitutional  right  under 
the  organic  act  to  provide  In  this  way  for 
holding  courts.  Are  the  acts  in  conflict? 
Both  are  Intended  for  the  same  object,  to- 
■wlt,  to  provide  for  holding  courts;  and  if 
both  cannot  be  sustained  the  first  law 
must  fall.  It  provides  that  a  special  term 
of  court  may  be  held  at  the  time  and  place 
mentioned  in  the  petition  of  100  legal  voters 
and  tax-payers;  the  other  act,  that  the 
court  shall  be  held  at  the  county-seat  of 
the  county  upon  the  petition  of  three- 
fourths  ot  the  electors  of  the  county.  One 
law  authorizes  the  petitioners  to  fix  the 
place;  the  other  requires  the  court  to  be 
held  at  a  place  designated  by  taw.  One 
requires  but  100  petitioners  ot  the  district; 
the  other  three-fourths  of  the  citizens  of 
the  county.  One  law  makes  no  provisions 
for  paying  the  expenses  of  holding  the 
court;  tlie  other  requires  the  county  court 
to  provide  tor  paying  such  expenses.  The 
first  act  was  passed  when  tbe  i)opulation 
of  at  least  one  district  was  exceedingly 
sparse,  and  theaccommodations  probably 
at  county-seats  hardly  suited  for  holding 
court,  and  hence  a  less  number  of  petition- 
ers was  required,  and  they  had  the  right 
to  select  the  place;  but,  the  county  becom- 
ing better  settled,  and  county  towns  in- 
creasing In  size  and  wealth,  the  reason  for 
the  law  having  ceased,  the  law  of  1859 
was  passed  to  sui^rsede  and  take  the 
place  of  the  old  law, and  we  have  no  doubt 
It  was  the  intention  of  the  legislature  to 
repeal  the  law  ot  1855  by  the  subsequent 
one,  which  embraces  the  same  subject- 
matter,  and  provides  tor  the  courts  to  be 
held  at  county-seats.  The  court,  then, 
en-ed  in  overruling  the  plea  to  its  jurisdic- 
tion, which  presented  the  question  as  to 
the  right  ot  the  court  to  hold  a  special 
term  at  a  place  other  than  the  county- 
seat. 

But  the  more  grave  and  important  ques- 
tion is,  could  the  legislature  delegate  to 
the  cltizeu  the  right  which  the  organic  act 
has  conferred  upon  It  as  the  law-making 
power? 

The  act  ot  congress  of  September  9, 1850, 
commonly  known  as  the  "Organic  Act, " 
brought  the  territory  Into  exiHtence,  and 
conferred  upon  the  people,  when  assembled 
In  legislative  capacity  conjointly  with  the 
govi'rnor,  authority  to  make  laws.  All 
legislation  must  be  in  conformity  with 
the  act.  It  Is  from  this  the  right  to  make 
laws  is  derived,  and  by  its  provisions 
the  legislature  must  be  governed.  It  can- 
not exceed  the  power  given,  and  ought 
not  to  fall  short  ot  the  requirements  It 
contains.  It  Is  enacted  that  the  territory 
shall  be  divided  into  three  judicial  dis- 
tricts, and  a  district  court  shall  be  held  In 


each  ot  said  districts  by  one  ot  the  justices 
of  the  supreme  court,  at  such  time  and 
place  as  may  be  prescribed  by  law.  Sec- 
tion 9.  The  term  "prescribed  by  law" 
means  by  law  passed  by  the  territorial 
legislature.  This  construction  is  appar- 
ent without  the  aid  ot  the  sixteenth  sec- 
tion ;  but,  as  It  to  prevent  any  doubt  on 
this  subject,  it  is  there  further  provided, 
after  giving  the  governor  the  temporary 
right  until  otherwise  provided  by  law  to 
define  the  judicial  districts,  and  asMign  the 
judges  to  the  same,  that  the  legislature  at 
their  first  or  any  subsequent  session  may 
organize,  alter,  or  modify  such  judicial  dis- 
tricts, and  assign  the  judges,  and  alter 
the  times  and  placen  ot  holding  court.  The 
legislature  Is  designated  by  congress  to  fix 
the  time  and  place.  This  power  is  In- 
trusted nowhere  else,  and  it  belongs  to  it 
exclusively,  without  the  right  of  delega- 
tion. The  power  thus  granted  cannot  bo 
conferred, — delegated.  Congress  has  pro- 
vided what  the  legislature  may  do,  ("fix 
the  time  and  place  for  holding  court,") 
and  the  legislature  have  no  right  to  say 
the  citizen  may  fix  the  time  and  place, 
thereby  authorizing  him  to  perform  legis- 
lative functions,  and  to  do  what  the  leg- 
islature alone  is  authorized  to  do.  But 
the  time  and  place  must  be  prescribed  by 
law.  How  are  they  prescribed  by  law  it 
done  by  a  petition  of  100  citizens?  We 
are  unable  to  discover  what  analogy  this 
bears  either  to  the  form  or  ingredients  ot 
law.  The  petition  certainly  is  not  law. 
The  time  and  place  fixed  in  the  petition  are 
destitute  ot  the  appearance  ot  law.  It  is 
a  well-settled  principle,  recognized  and 
adopted  by  the  highest  courts  of  thecoun- 
try,  that  the  legislature  cannot  delegate 
Its  powers,  or  even  provide  for  a  law  to 
take  effect  by  a  vote  ot  the  people.  If 
such  are  the  adjudications,  if  tbe  most  sol- 
emn legislative  enactment  cannot  become 
operative  when  left  to  and  receiving  the 
sanction  ot  the  people,  depending  upon 
this  contingency, — the  source  ot  all  power 
in  a  republican  government,— with  how 
much  more  force  of  logic  can  it  be  said 
that,  when  the  legislature  alone  is  author- 
ised to  fix  the  time  and  place  ot  holding 
court  by  law,  it  cannot  enact  that  such 
time  and  place  may  be  fixed  by  the  clti- 
aen?  It  the  legislature  can  clothe  100  citi- 
zens with  this  power,  it  follows,  as  a  legal 
and  logical  deduction,  it  can  selectasingle 
Individual,  and  clothe  him  with  the  same 
power,  and  the  strange  spectacle  would 
be  presented  ot  courts,  officers,  and  suit- 
ors becoming  subject  to  the  caprice  ot  one 
man.  This  is  the  result  it  the  right  to  del- 
egate is  conceded.  We  deny  such  right, 
and  declare  the  act  ot  1x58,  under  which 
the  court  was  held  when  it  rendered  judg- 
ment In  this  cause,  in  conflict  with  the  or- 
ganic act, — void.  i"hu8  far  wc  have  not  re- 
ferred to  the  supplemental  act  ot  congrese 
passed  in  1856  and  1858,  as  the  court  below 
was  not  held  by  the  authority  of  either  ol 
them.  The  act  of  1856  provides  for  the 
judges  ot  the  supreme  court  to  fix  the  time 
and  place  in  each  ot  the  districts  for  hold- 
ing court,  which,  when  taken  in  connec- 
tion with  the  organic  act  and  the  subse 
quent  acts  ot  1858,  we  hold  to  confer  au- 
thority only  for  holding  federal  courts  foi 
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the  dlatricta.  The  act  ol  1858  authorized 
the  judges  to  hold  courts  within  their  re- 
spective districts,  wherein,  by  the  laws  of 
the  territories,  courts  may  have  been  or 
may  be  established  for  the  purpose  of  hear- 
ing and  determiningcasesotherthan those 
arising  under  the  laws  of  the  United 
States,  and  provides  that  the  United 
States  shall  in  no  manner  be  chargeable 
with  the  expenses  thereof.  This  law  was 
passed  to  provide  for  holding  courts  in 
counties,  confining  such  courts  entirely  to 
the  trial  and  determination  of  cases  aris- 
ing under  the  territorial  laws;  but  it  will 
be  observed  that  such  courts  must  be  es- 
tablished by  territorial  laws.  There  is 
nothing  In  this  law  in  derogation  of  that 
clause  in  the  organic  act  which  requires 
the  time  and  place  to  be  prescribed  bylaw, 
but  rather  in  affirmation  of  that  provis- 
ion. Neither  of  these  acts  of  congress  can 
be  cited  In  support  of  the  judgment.  As 
appears  from  the  record,  the  court  was 
sitting  as  a  territorial,  and  not  as  a  fed- 
eral, court ;  was  holding  a  special,  and 
not  a  general,  term ;  and  hence  It  could 
not  have  been  In  session  under  the  act  of 
congress  of  1S56.  It  could  not  have  been 
held  by  virtue  of  any  power  conferred  by 
the  act  of  congress  of  1858,  because  the  act 
only  authorizes  courts  to  be  held  In  the 
counties  wherein,  by  the  laws  of  the  terri- 
tory, courts  have  been  or  may  be  estab- 
lished, and  no  law  of  the  territory  was 
ever  passed,  until  the  sesHlon  of  the  legis- 
lature just  closed,  allowing  or  establish- 
ing a  court  at  Carson  City  in  Cnrson  coun- 
ty. We  are  therefore  of  the  opinion  tliat 
the  court  had  no  right  to  proceed  with 
the  trial,  and  render  a  decree,  after  objec- 
tion was  interposed  to  its  jurisdiction. 
The  decree  of  the  court  below  Is  reversed 
and  set  aside,  and  a  trial  c/e  novo  awarded. 

Crosby,  J.,  concurred. 


Heath  v.  White. 

(Supreme  Court  of  Utah,.    Oct  86,  1867.)' 

PLGA.Dn;a — Motios  to  Strike  Out — Bvidexcb — 
Mew  Tkiai^. 

1.  Where  plaintiff  sues  to  recover  an  agreed 
price  for  certain  merchandise  sold  to  defendant, 
it  is  not  error  to  refuse  to  strike  from  the  flies 
defendant's  answer  denying  that  he  is  indebted  in 
any  manner  to  plaintiff,  on  the  ground  that  it 
states  a  mere  conclusion  of  law. 

8.  In  such  a  state  of  the  pleadings  It  Is  not 
error  to  refuse  to  receive  in  evidence,  as  proof  of 
payment,  a  note  executed  by  defendant  for  the 
pnce  of  the  property  in  controversy. 

8.  After  judgment  for  plaintiff  defendant,  filed 
in  support  of  bis  motion  for  a  new  trial  his  own 
affidavit  that  ho  had  learned  since  the  verdict 
that  a  certain  person  would  testify  that  he  had  on 
ono  occasion  been  told  by  plaintiff  that  the  mat- 
ter in  controversy  had  been  "settled"  by  defend- 
ant. This  ixTson  was  a  stranger  to  the  transaction, 
and  had  testifled  at  the  trial.  Held,  that  a  new 
trial  was  properly  refused. 

McCdkdt,  J.,  dissenting. 


'This  case,  filed  October  86,  1867,  is  now  pub- 
lished by  request,  with  16  others,  in  order  that 
the  Pacific  Reporter  may  cover  all  cases  in  vol- 
ume 3,  Utah  Reports. 


C.  H.  Hempstead,  for  appellant.  E.  D. 
Jloge,  for  respondent. 

Drake,  J.  This  case  Is  brought  into 
this  court  by  an  appeal  from  the  judgment 
of  the  district  court  for  the  third  judicial 
district.  The  case  was  originally  com- 
menced in  the  probate  court  of  Great  Salt 
Lake  county.  An  examination  of  the  rec- 
ord and  proceedings  In  that  court  is  nec- 
essary to  enable  us  to  judge  of  the  correct- 
ness or  Incorrectness  of  the  decision  of  the 
district  court.  We  find  that  on  the  10th 
day  of  December,  186fi,  the  plaintiff  filed 
his  complaint,  setting  up  therein  that  the 
defendant  was  Indebted  to  him  in  the  sum 
of  f  600  tor  one  span  of  mules,  one  wagon, 
and  a  set  of  double  harness,  sold  and  de- 
livered to  the  defendant  on  or  about  the 
30th  day  of  August,  1866,  for  which  he 
prayed  judgment,  less  the  sum  of  f200 
which  had  been  paid  by  the  defendant.  A 
citation  from  the  defendant  was  issued, 
and  on  the  17th  day  of  December  he  ap- 
peared and  filed  his  answer,  in  which  he 
emphatically  denied  being  indebtod  to  the 
plaintiff  for  any  mules,  wagon,  and  har- 
ness, or  otherwise,  at  the  time  of  the  com- 
mencement of  the  suit,  or  since.  The  at- 
torneys for  the  plaintiff  filed  a  motion  to 
have  the  answer  of  the  defendant  stricken 
from  the  files  of  the  court,  alleging  that 
the  answer  did  not  deny  the  allegations 
In  the  complaint,  but  set  up  a  conclusion 
of  law,  and  prayed  judgment  might  be  en- 
tered in  favor  of  the  plaintiff  for  the 
amount  claimed  In  the  coinplaiut.  It  is 
difficult  to  see  from  where  counsel  ob- 
tained such  notions  of  practice.  The  an- 
swer of  the  defendant  was  a  positive  de- 
nial of  his  Indebtedness  to  the  plaintiff  for 
mules,  wagon,  and  harness,  or  anything 
else,  at  the  time  the  suit  was  commenced, 
or  since.  It  was  in  direct  language,  and 
a  direct  and  pointed  response  to  the  alle- 
gations In  the  complaint.  The  facts  set 
up  In  support  of  the  motion  were  falsified 
by  the  answer  there  before  the  court,  and 
In  no  case  can  an  answer  or  other  plead- 
ing be  struck  from  the  files, providing  such 
pleading  Is  In  decent  and  decorous  lan- 
guage. If,  with  a  decent  regard  for  the 
dignity  and  utility  of  courts,  such  a  prac- 
tice could  be  tolerated,  we  should  pass 
over  such  demonstrations  without  re- 
mark. The  replication  of  the  plaintiff, 
which  then  followed,  was,  to  say  the 
least,  unnecessary.  The  office  and  use  of 
a  replication  is  entirely  different  from  that 
to  which  it  was  applied  in  this  case.  The 
answer  was  direct  and  pointed,  and  put 
in  Issue  all  the  material  allegations  In  the 
complaint,  and  furnished  no  grounds  for 
raising  any  other  or  new  Issue.  Why  a 
replication  should  have  been  filed,  simply 
repeating  that  the  defendant  was  indebt- 
ed to  the  plaintiff  as  alleged  In  the  com- 
plaint, can  hardly  be  accounted  for  upon 
any  known  principles  of  pleading.  It 
may  be  questioned  whether  a  replication 
ought  to  be  used  In  any  case  proceeding 
In  the  courts  of  Utah.  By  the  seventh 
section  of  the  act  In  relation  to  the  judici- 
ary all  technical  forms  of  actions  and 
pleadings  are  abolished.  The  second  sec- 
tion of  the  act,  "regulating  the  mode  of 
procedure  in  civil  cases  in  the  courts  ol 
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the  territory,  provides  "that  any  person 
seeking  redress  shall  make  his  complaint 
In  writing  and  under  oath."  The  sixth 
section  ol  the  same  act  provides  "that  the 
defendant  shall  make  his  answer  In  writ- 
ing, and  under  oath,  after  which  the  plnin- 
tirr  shall  introduce  his  evidence,  which 
shall  be  followed  by  that  of  the  defend- 
ant." When  the  seventh,  eighth,  and 
ninth  sections  of  the  act  In  relation  to  the 
judiciary,  and  the  first  six  sections  of  the 
act  regulating  the  mode  of  procedure  in 
civil  cases  iu  the  courts  of  the  territory, 
are  taken  into  consideration,  a  doubt,  at 
least,  will  arise  as  to  the  practice  of  using 
any  other  pieadiug  in  the  courts  of  the 
territory  than  complaint,  answer,  and  de- 
murrer. It  was  undoubtedly  the  inten- 
tion of  the  legislature  to  simplify  the  prac- 
tice in  legak  proceedings.  How  far  that 
object  can  be  attained  must  be  left  for  the 
future  consideiation  of  courts.  Certainly 
replications,  rejoinders,  rebutters,  surre- 
joinders, and  surrebutters  can  be  dis- 
pensed with  if  the  practitioner  chooses  to 
do  so.  Pleadings  of  this  character  were 
Introduced  at  a  time  when  the  practice  of 
the  law  was  considered  an  occult  science, 
when  few  were  permitted  to  practice  as 
attorneys  and  counselors,  when  a  cloud 
of  mysteries  were  thrown  around  all  legal 
proceedings,  and  when  human  ingenuity 
■was  exhausted  in  mystifying  and  render- 
ing the  practice  of  the  law  incomprehensi- 
ble. 

After  the  pleadings  were  perfected  in  this 
case,  tlie  parties  proceeded  to  a  trial  of 
the  issue  by  a  jury.  On  the  trial  witnesses 
were  called  by  both  parties.  Books  of 
accounts  were  introduced  by  the  plain- 
tiff, wherein,  under  date  of  August  30, 
1866,  F.  Heath  was  charged  with  one  span 
of  mules,  at  f350:  one  wagon,  f  165:  one 
set  of  double  harness,  $75;  and  interest, 
$10,— making  a  total  of  $000;  memoran- 
dum, note  at  4.5  days,  September  1, 1866, 
$300,  to  be  paid  by  September  20,  1866. 
In  one  of  the  books  Frederick  Heath  was, 
under  date  of  August  30,  1866,  charged 
with  merchandise,  $600;  and  under  date  of 
the  22d  of  September  was  credited  with 
cash,  $200.  George  Striugham,  Jr.,  was 
called,  and  testified  that  on  or  about  the 
Ist  of  September,  1866,  he,  by  the  order  of 
the  plaintiff  in  writing,  delivered  to  the  de- 
fendant one  span  of  mules  tor  $.'V>0,  one 
wagon  for  $165,  one  harness  for  $75,  and 
Interest  on  the  same  at  $10,  and  then  there 
was  nothing  said  about  a  note  in  the  or- 
der. The  defendant  introduced  and  gave 
In  evidence  a  bill  of  sale  from  White  to 
Heath  of  the  same  articles  at  the  same 
prices,  with  same  amount  of  Interest  add- 
ed ;  the  total  amount  thesanie  as  charged 
upon  the  books  of  the  plaintiff.  Below 
the  footing  of  the  bill  was  entered:  "By 
note  at  fort.y-flve  days,  six  hundred  dol- 
lars. It  is  understood  that  three  hun- 
dred dollars  is  to  be  paid  on  or  before  the 
twentieth  of  September,  inst.  Matthew 
White.  September  1st,  1866. "  The  defend- 
ant also  offered  in  evidence  to  the  jury  a 
note  in  the  words  and  figures  following: 
"$000.  Great  Salt  Lake  City,  Sept.  1, 1866. 
Forty -flvedays  after  date  I  promise  to  pay 
to  the  order  of  Matthew  White,  six  hundred 
dollars,  without  defalcation.    F.  Hkath. 


[Stamp— Sept.  1,  1866.]"  On  the  back 
was  indorsed  the  following:  "Received, 
on  account  of  the  within  six  hundred  dol- 
lars, two  hundred  dollars,  ($200.)  Mat- 
thew Whitk.  Great  Salt  Lake  City,  Sept. 
22,1866."  The  defendant  offered  to  prove 
by  Mr.  Halsey  that  the  entry  on  the  back 
of  the  note  and  signature  to  it  was  in  the 
handwriting  of  Mr.  White,  the  plaintiH. 
Objection  was  made  to  the  note  being  of- 
fered In  evidence,  and  the  objection  was 
sustained  by  the  court,  and  the  ruling  ex- 
cepted to.  The  case  was  submitted  to  the 
jury,  and,  after  consultation,  the  jury  ren- 
dered a  verdict  of  $400  for  the  plaintiff. 
Judgment  was  entered  for  the  plaintiff 
against  the  defendant  for  $400,  and  costs, 
after  which  the  defendant  filed  a  motion 
for  a  new  trial,  and  in  support  of  that  mo- 
tion the  affidavit  of  the  defendant  was 
filed,  setting  forth,  in  substance,  that  aft- 
er the  jury  had  retired  to  consult  upon 
their  verdict  he  had  learned  that  he  could 
prove  by  George  Striugham,  Jr.,  that  on 
or  about  the  4th  or  5th  of  December,  1866, 
in  a  conversation  which  he  had  with  the 
plaintiff,  in  speaking  of  the  purchase  of 
the  property  by  Heath,  he  (Stringham) 
asked  White  it  Heath  had  settled  up  with 
him  for  the  mules,  wagon,  and  harness, 
to  which  White  replied,  "Yes,  it  is  aU  set- 
tled ; "  and  that  the  knowledge  of  this  ev- 
idence did  not  come  to  the  defendant  un- 
til after  the  jury  had  retired.  The  mo- 
tion tor  a  new  trial  was  denied  by  the 
court,  the  defendant  excepted  to  the  rul- 
ing of  the  court,  and  took  an  appeal  to 
the  district  court  for  the  third  judicial  dis- 
trict. After  the  record  and  proceedings  of 
the  probate  court  were  transmitted  to 
the  district  court,  the  argument  of  coun- 
sel was  heard,  and  the  case  was  submit- 
ted upon  the  record  and  proceedings  In 
the  probate  court,  together  with  bill  ot 
exceptions  appended  to  and  made  a  part 
of  the  record.  After  deliberation,  the  dis- 
trict court  affirmed  the  Judgment  of  the 
probate  court.  The  defendant  appealed 
from  the  decision  of  the  district  court  to 
this  court. 

The  errors  assigned  fortheconsideratlon 
of  this  court  are :  The  district  court  erred 
In  affirming  the  judgment  of  the  probate 
court  ot  Great  Salt  Lake  county;  that  it 
appears  from  the  bill  ot  exceptions  at- 
tached to  the  record  that  in  the  trial  in 
the  court  below  it  appeared  in  evidence 
on  the  part  ot  the  plaintiff  that  a  promis- 
sory note  had  been  executed  b.v  defend- 
ant to  plaintiff  In  liquidation  ot  the  book- 
account  sued  on;  that  the  defendant  ot- 
tered In  evidence  the  bald  promissory 
note,  as  prima  tkcle  evidence  of  payment 
of  the  debt  sued  on,  and  that  the  court 
sustained  an  objection  to  the  admissibil- 
ity ot  the  note,  which  was  thereon  ruled 
out.  The  assigument  ot  errors  concludes 
with  the  Ii)llowliig  prayer:  "That  the 
judgment  aforesaicl,  for  the  errors  afore- 
said, and  other  errors  apparent  upon  the 
record,  may  be  reversed,  and  the  said 
cause  be  remanded  for  a  new  trial,  and  tor 
such  other  relief  aa  the  appellant  may  be 
entitled  to  in  law."  The  argument  tor 
the  defendant  showed  that  time  had  been 
occupied  in  tlie  preparation,  and  the  case 
was  presented  with  much  seal  and  abll- 
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ity.  We  listened  to  It  witb  pleasure,  and 
we  hare  utudied  bis  brief  witb  care  in  con- 
nection with  the  full  history  of  the  pro- 
ceedings before  tlie  probate  court,  as  dis- 
played by  the  transcript  of  the  record,  and 
we  are  unable  to  arrive  at  the  conclusions 
so  earnestly  sought  by  the  counsel  lor  the 
defendant.  There  is  throuKbout  the  pro- 
ceedings in  the  probate  court  evidently  a 
want  of  precision.  In  some  parts  the  pro- 
ceedings are  characterized  as  being  iu 
debt;  In  others, as  being  in  assumpsit.  It 
must  not  be  forgotten  that  all  technical 
forms  of  action  and  of  pleading  have  been 
abolished  in  the  territory.  The  declara- 
tion oi  complaint  In  this  case  is  by  no 
means  a  technical  declaration  in  debt; 
neither  can  the  answer  be  regarded  as  a 
technical  plea.  By  the  complaint  in  this 
ease  the  defendant  is  informed  of  the  pre- 
cise nature  and  extent  of  the  plaintiff's 
demand  without  any  circumlocution. 
From  the  attempted  technicality  in  the 
defendant's  plea  or  answer  has  arisen 
much  of  the  diflBculty  and  perplexity 
which  he  has  met  with  In  the  projsresa  of 
this  case.  At  the  time  of  filing  his  answer 
the  defendant  uncjuestionably  knew  that 
he  had  purchased  of  the  plaintiff  the  arti- 
cles set  forth  In  the  complaint,  and  at  the 
prices  therein  stated,  with  an  addition  of 
f  10  interest.  The  bill  of  sale,  which  the 
defendant  produced  and  made  evidence, 
establlHhes  this  fact  beyond  all  contro- 
versy. Had  he  paid  for  it  at  the  time  the 
suit  was  commenced,  or  had  he  paid  in 
part?  If  so,  he  must  have  known  that 
fact  also.  Why  not,  then.  In  his  answer 
have  admitted  the  purchase,  and  averred 
the  payment  in  whole  or  in  part  as  the 
truth  might  be?  Instead  of  adopting  this 
simple  mode  of  pleading,  he  resorted  to  a 
technical  form,  as  he  now  contends.  By 
this  resort  he  avoided  admitting  the  pur- 
chase of  the  property.  As  all  technical 
forms  of  actions  and  pleadings  are  abol- 
ished, we  do  not  see  bow  he  can  be  bene- 
fitted by  the  supposed  technicality  of  his 
answer;  and,  moreover,  as  the  statute 
requires  that  the  answer  shall  be  filed  un- 
der oath,  we  think  the  answer  in  this  case 
was  a  fearful  approximation  to  pei-Jury. 
It  Is  claimed  that  the  defendant  had 
given  his  note  to  the  plaintiff  In  liquida- 
tion of  the  book-account.  Liquidation  is 
not  payment,  and  the  note  of  the  party 
given  for  the  purchase  price  is  not  pay- 
ment for  the  goods  bought  unices  there  Is 
some  special  agreement.  If  upon  the  pur- 
chase of  goods  the  note  of  the  vendee  is 
given  to  the  vendor,  payable  at  a  future 
day.  It  extends  thecredit,  and  prolongs  the 
time  before  which  a  suit  may  be  brought 
for  the  purchase  money.  If  the  vendor 
takes  the  note  of  the  vendee,  he  may,  by 
disposing  of  it,  enable  the  vendor  to  make 
use  of  it  as  a  payment.  The  note  in  this 
case  was  not  one  negotiable  by  delivery. 
To  entitle  the  holder  to  use  it  as  a  nego- 
tiable note.  It  must  have  the  indorsement 
of  the  plaintiff  upon  it.  It  was  made  pay- 
able to  his  order.  As  it  was  not  indorsed, 
H  is  not  presumable  that  it  had  been  used 
or  disposed  of  in  the  way  of  business.  If 
the  <1efendant  had  admitted  the  purchase 
of  the  property,  and  averred  the  giving  of 
his  note  to    the   plaintiff,  payable   at   a 


future  day,  and  that  he  had,  after  the 
giving  of  it,  paid  it  to  the  plaintiff  or  to  a 
third  person,  if  it  was  a  negotiable  note 
he  then  might  have  offered  the  note  in  ev- 
idence on  the  trial  as  prima,  fucie  evidence 
of  payment.  He  gave  no  notice  in  his 
answer  that  sucb  a  note  had  been  given, 
or  that  it  was  in  his  possession,  or  that 
he  intended  to  make  use  of  It  In  the  trial. 
A  party  cannot  be  permitted  to  take  his 
opr'jnent  by  surprise.  Judicial  proceed- 
ings are  instituted  tor  the  administration 
of  justice,  and  not  for  the  reward  of 
chicanery.  If  the  defendant  had  made  his 
pleading  properly,  be  might,  if  it  had  be- 
come necessary,  have  used  the  note  in  evi- 
dence to  prove  the  payment  of  the  $200 
Indorsed  on  it,  that  indorsement  being  in 
the  handwriting  of  the  plaintiff.  The  de- 
fendant was  not  Injured  in  that  regard  by 
the  rejection  of  the  note  as  evidence  in  the 
trial.  The  plaintiff  had  admitted  the  pay- 
ment of  $200  in  his  complaint.  If,  on  tbe 
trial  of  the  cause,  the  court  rejects  evi- 
dence which  is  strictly  legal,  it  must  ap- 
pear that  the  party  was  injured  thereby, 
or  it  is  no  cause  for  setting  aside  a  verdict 
or  for  reversing  tbe  Judgment.  If  it 
should  be  a  matter  of  inquiry  how  the 
note  could  have  got  into  the  hands  of  tbe 
defendant  unless  he  had  paid  it,  on  exam- 
ining the  testimony  produced  by  the  de- 
fendant it  will  appear  that  upon  the  bill 
of  sale  of  the  property  to  Heath,  after  the 
articles  are  enumerated,  the  prices  affixed, 
the  interest  set  down,  and  the  total  ex- 
pressed, the  note  at  45  days  is  mentioned. 
It  is  further  written  "  that  it  is  understood 
that  three  hundred  dollars  is  to  be  paid 
on  or  before  the  twentieth  Inst."  Tbe 
signature  of  White  is  there  added,  and 
dated  September  1,  1866.  This  bill  of  sale 
.vas  produced  in  court  by  the  defendant  in 
making  evidence  for  himself.  He  also 
made  it  evidence  against  himself  as  far  as 
the  plain  and  natural  Import  of  the 
words,  taken  together,  would  go.  We  do 
no'^  hesitate  to  conclude  that  the  note 
was  given  and  received  with  the  express 
uuderstanding  of  the  parties  that  tbe  sum 
of  $300  should  be  paid  on  or  before  the 
20th  of  September.  Was  this  understand- 
ing realized?  Most  clearly  it  was  not 
realized.  We  find  on  the  note  which  was 
offered  in  evidence  $200  indorsed  as  having 
been  received  on  the  original  $600  on  the 
22d  of  September,  which  sum  was  allowed 
in  the  complaint,  and  is  expressed  upon 
the  books  of  tbe  plaintiff.  It  is  to  be  pre- 
sumed that  the  note  mentioned  remained 
in  the  hands  of  the  plaintiff  up  to  the 
time  of  receiving  the  $200.  TTie  de- 
fendant having  failed  to  keep  and  per- 
form his  agreement  in  regard  to  the  pay- 
ment of  $300,  it  was  competent  for  the 
plaintiff  to  say  to  the  defendant  that,  as 
he  had  not  kept  his  promise  to  pay  the 
amount  of  money  at  the  time  agreed  up- 
on, which  was  the  inducement  for  receiv- 
ing the  note,  he,  the  plaintiff,  was  not 
t>ound  to  wjdt  for  the  payment  of  his  debt 
until  tbe  time  mentioned  for  tbe  paymeni 
of  the  note,  and  upon  the  occasion  of  re- 
ceiving the  $200  he  may  have  banded  the 
note  to  tbe  defendant,  as  would  have  been 
his  duty  if  he  determined  in  his  own  mind 
that  he  would  relinquish  the  note,  and  rely 
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on  proaecutinK  on  the  original  pnrcliase 
price.  In  this  way  the  defeudaut  might 
have  become  legally  possessed  ot  it ;  but, 
with  due  cunsideration  ol  the  pleadings  in 
this  case,  we  can  perceive  no  other. 
Throughout  the  whole  of  the  proceedings 
the  defendant  has  adroitly  avoided  ac- 
knowledging the  purchase  and  the  amount 
of  payment. 

The  defendant  complains  that  a  new 
trial  was  not  granted  him  by  the  probiite 
court.  A  new  trial  is,  unless  regulated  by 
Btatute,  always  a  question  for  the  especial 
consideration  of  the  judge  before  whom 
the  case  bus  been  tried.  Us6ally  it  is  not 
a  question  for  a  court  of  review.  But, 
supposing  we  could  take  it  under  consid- 
eration, let  us  inquire  what  reason  is 
offered  for  a  new  trial.  We  find  In  the 
affidavit  of  the  defendant  it  stated  that 
after  the  jury  bad  retired  to  consult  upon 
their  verdict  he  learned  or  was  informed 
that  in  a  certain  conversation  which  the 
plaintiff  had  with  one  George  Strlngham, 
Jr.,  about  the  4tb  or  5th  of  December, 
1866,  speaking  of  the  purchase  of  the  prop- 
erty by  Heath,  Striugham  asked  the  plain- 
tiff if  Heath  had  settled  up  for  it,  and  the 
plaintiff  said  "it  was  all  settled  up. "  Such 
Is  the  substance  of  the  newly-discovered 
evidence  which  the  defendant  expected  to 
produce  if  a  new  trial  was  granted.  The 
defeudaut  alleges  in  his  aiSdavit  that  at 
the  time  of  the  trial  he  did  not  know  that 
such  evidence  existed.  It  may  be  here  ob- 
served that  the  defendant  has  nowhere 
laid  the  foundation  for  this  belief  that  any 
such  testimony  could  exist.  He  does  not 
state  how  or  by  whom  he  had  been  in- 
formed of  it.  The  affidavit  of  Mr.  String- 
bam,  setting  forth  the  conversation,  the 
question  of  the  i)erson,  and  the  reply  of 
the  plaintiff,  was  not  produced.  There 
was  no  sufficient  evidence  given  to  the 
court  from  which  it  could  reasonably  con- 
clude that  if  a  new  trial  should  be  granted 
the  newly-discovered  evidence  could  be 
produced.  We  asseverate  that  if  Mr. 
Strlngham  was  put  upon  the  stand  as  a 
witness  he  would  testify  that  he  had  never 
had  such  a  conversation  with  the  plaintiff, 
and  that  plaintiff  never  made  such  a  re- 
ply. These  omissions,  if  not  significant  of 
an  unusual  degree  of  cunning  on  the  part 
of  tbe  defendant,  are  of  great  importance 
in  considering  the  application,  and,  in 
most  cases,  insure  its  refusal.  If  the  de- 
fendant bad  put  in  a  plea  alleging  pay- 
ment, the  proof  of  such  a  conversation 
might  have  been  properly  given.  It  would 
liave  had  a  tendency  to  prove  the  allega- 
tion. The  true  force  of  the  evidence  would 
have  been  slight.  It  was  a  casual  conver- 
sation, and,  from  all  that  appears,  be- 
tween persons  having  no  particular  in- 
timacy; and  the  question  was  by  a  per- 
son having  no  Interest  in  the  matter,  and 
might  perhaps  have  been  considered  im- 
pertinent. It  was,  at  least,  a  presump- 
tuous inquiry  into  the  state  and  condition 
of  the  pecuniary  affairs  of  those  with 
whom  be  had  no  interest  or  connection  in 
business.  Mr.  George  Strlngham,  Jr.,  was 
a  witness  In  the  trial,  and  If  there  had 
been  any  reason  for  proving  what  the 
plaintiff  hud  said  In  this  conversation  the 
defendant   must   have  known  it;   for  it 


could  arise  only  upon  payment  baring 
been  made,  and  in  that  case,  by  a  reason- 
able diligence,  he  could  have  ascertained 
It.  and  proved  it  upon  the  trial. 

It  is  claimed  that  the  note  offered  in  evi- 
dence was  improperly  ruled  out.  There 
was  no  proper  foundation  laid  in  the 
pleadings  for  tbe  Introduction  of  this  note 
except  to  prove  the  payment  of  $200,  and 
to  that  end  It  was  entirely  unnecessary. 
If,  however,  the  broadest  foundation  for 
its  introduction  had  been  laid,  the  party 
did  not  put  himself  in  position  to  have  It 
received.  Before  the  note  could  have  been 
received  in  evidence  under  the  circum- 
stances attending  it  at  the  trial,  the  sig- 
nature to  the  note  must  have  been  proved 
or  admitted  to  be  the  defendant's.  We 
think  the  probate  court  committed  no  error 
in  its  rulings  on  the  trial,  or  In  refusing  a 
new  trial.  We  find  no  error  in  the  record 
and  proceedings  of  the  district  court. 
Therefore  It  is  ordered  that  the  judgment 
and  decision  of  the  district  court  be  af- 
firmed, and  that  the  clerk  of  that  court 
proceed  accordingly. 

Titus,  C.  J.,  concurred.  McCurdy,  J., 
dissented. 


Terkitoey  v.  Woolsey.^ 

(Supreme  Cov/rt  of  Utah.    Oct  24,  1967.) 

liARCEsr—lMDiCTMBNT—EviDBNCE— Grand  Jurt. 

1.  On  an  indictment  for  laroenv,  defendant, 
in  support  of  his  motion  for  a  continuance,  filed 
an  affidavit  that  an  absent  witness  would  testify 
that  on  tlie  day  of  the  alleged  larceny  a  oertaiu 
person  offered  to  sell  him  ihe  oattle  in  question, 
and  that  in  the  afternoon  defendant  told  witness 
that  he  had  bought  the  cattle  from  such  person, 
giving  in  payment  a  horse  which  he  owned  before 
that,  out  which  was  never  afterwards  seen  in  his 
possession.  To  avoid  delay  this  affidavit  was 
offered  in  evidence,  but  was  excluded.  Held,  that 
its  exclusion  was  reversible  error. 

2.  An  indictment,  which  describes  the  grand 
jury  which  found  it  only  as  "the  grand  jury  of 
the  people  of  the  United  States  in  the  territory  of 
Utah, "  is  fatally  defective  under  Act  Utah  Jan. 
21,  1853,  which  requires  that  the  grand  Jurors 
shall  be  residents  of  the  county  for  which  they 
are  summoned. 

8.  Where  the  indictment  recites  only  that  tbe 
grand  jury  were  sworn  to  inquire  into  crimes,  it 
Is  fatally  defective,  as  the  same  act  provides  that 
they  shall  be  "sworn  to  present  indictments  by 
the  agreement  of  at  least  twelve  of  their  number.'* 

Appeal  from  third  district  court. 

Zernbbabel  Saow,  for  the  Territory. 
Hempstead  &  Thurman,  for  tbe  respond- 
ent. 

Titus,  C.  J.  On  tbe22d  of  Decemberlast, 
the  defendant  above  named  was  tried  by 
jury  in  tbe  probate  court  of  Great  Salt 
Lake  county,  in  the  territor.v  of  Utah,  on 
an  Indictment  which  the  record  brought 
liere  alleges  was  found  by  "  the  grand  jury 
of  the  people  of  tbe  United  States,  In  the 
territory  of  Utah,  summoned,  called,  im- 
paneled, sworn,  and  charged  to  inquire  in- 
to crimes  and  offenses  committed  in  the 
body  of  the  county  of  Great  Salt  Lake," 
charging  the  said  defendant  with  larceny 

'This  case,  filed  October  24,  1867,  is  now  pub- 
lished by  request,  with  16  others,  in  order  that 
the  Pacinc  Heporter  may  cover  all  cases  in  vol- 
ume 3,  Utah  Reports. 
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In  etealing,  "  on  the  fourteenth  day  of  Oc- 
tober, in  Ibe  year  of  our  Lord  one  thou- 
sand eight  hundred  and  sixty-six,  at  the 
West  Jordan  range,  in  tlie  county  of  Great 
Salt  Lalve,  in  the  territory  of  Utah,"  a 
"light  roan  steer"  and  a  "heifer,"  etc. 
This  is  the  description  of  the  property  and 
offense  in  the  first  count  of  the  indictment, 
and  it  is  continued  in  the  second  with  but 
little  variation.  Tlie  jury  returned  a  ver- 
dict of  "guilty  ;"  and  on  the  22d  of  Janu- 
ary, 1807,  the  probate  court,  overruling  a 
motion  in  arrest  of  judgment,  sentenced 
the  defendant  to  six  niontlis  imprisonment 
at  hard  labor  in  the  Utah  penitentiary. 
From  this  judgment  of  the  probate  court, 
an  appeal  was  talien  to  the  district  court 
of  the  third  judicial  district  of  Utah,  in 
■which  the  said  judgment  was  reversed  on 
the  15th  oIMarcli,lS67;  and,  from  its  judg- 
ment of  reversal,  an  ajjpeal  brings  the  rec- 
ord here,  which  was  submitted  to  this 
court withoutformal  argument.  Previous 
to  the  trial,  the  defendant,  on  the  19th  of 
December,  1866,  moved  the  probate  court 
to  continue  his  cause,  in  consequence  of 
the  absence  of  a  witness  of  the  name  of  W. 
B.  Gadwell,  of  Great  Salt  Lake  city,  who, 
It  was  alleged  by  the  defendant,  would  be 
procurable  at  a  future  time,  and  would 
prove,  among  other  things,  "that,  some 
six  weeks  or  two  months  before, "  he  was 
going  across  the  Jordan  to  look  for  a 
hoi-se,  when  the  said  Cadwell  met  a  Will- 
lam  Schoiield,  who  was  driving  two  beef 
animals,  one  a  stag,  of  roan  color,  and 
the  other  a  red  heifer;  that  the  said  Scho- 
fieirt  offered  to  sell  "these  cattle"  to  the 
said  Cadwell,  but  differed  in  reference  to 
the  kind  of  pay  to  be  given ;  that  the  said 
Cadwell  returned  to  the  city  some  time  in 
the  afternoon  of  the  same  day,  and  met 
thedeponent,  who  then  and  there  informed 
the  said  Cadwell  that  he  had  purchased 
the  cattle  from  the  said  Schoiield,  giving 
a  certain  dark  bay  or  brown  horse  for  the 
said  cattle;  that  the  said  Cudwell  knew 
the  defendant  owned  such  a  horse" before, 
and"  never  afterwords  "saw"  him  In  pos- 
session  of  the  defendant;  "tliat  the  tsaid 
facts  were  material  to  the  defense ; "  and 
"that  he"could"not  prove"them  "byany 
other  person. "  To  avoid  delay,  it  appeai-s 
by  the  record  that  the  counsel  for  the 
prosecution  agreed  to  submit  theaffldavit 
containing  this  statement  of  facts  to  the 
jury,  as  evidence  on  the  trial.  The  pro- 
bate court,  however,  excluded  it  as  ir- 
relevant, and  exception  was  taken,  as  ap- 
pears by  the  record,  to  this  exclusion. 

The  attention  of  this  court  was  directed 
to  two  other  errors  apnarent  on  the  rec- 
ord :  One,  that  the  indictment  does  not 
allege  that  the  grand  jurors  were  taken 
from  Great  Salt  Lake  county ;  the  other, 
that  the  oath  administered  to  these  grand 
jurors,  and,  which  is  set  out  in  the  Indict- 
ment, was  not  such  as  is  required  by  the 
statutes  of  Utah.  Taking  these  excep- 
tions in  the  order  of  their  statement,  the 
evidence,  which  the  record  shows  to  have 
been  excluded,  appears  tohave been  vitally 
material  to  the  case.  It  would  have  shown 
that  at  or  about  the  time  of  the  larceny 
alleged  in  the  Indictment,  a  man  of  the 
name  of  Schoiield  offered  to  sell  cattle  of 
the  same  descriiitiou  as  those  alleged  to 


have  been  stolen,  to  William  B.  Cadwell ; 
that  but  for  their  disagreement  as  to  the 
medium  or  manner  of  payment,  Cadwell 
would  htmsell  have  bought  the  cattle; 
that  as  It  was,  the  defendant  himself  pur- 
chased them,  In  the  same  direction,  and 
not  far  from  where  the  larceny  is  alleged 
In  the  indictment  to  have  been  committed ; 
and  that  bespoke toCadwell  the  same  day 
of  his  purchase,  and  of  his  giving  in  ex- 
change for  them  a  horse  which  Cadwell 
knew  he  owned  before,  but  not  after,  the 
transaction.  Such  facts  as  these  certainly 
ought  to  havekbeen  submitted  to  the  jury, 
with  the  favorable  notice  of  the  iadge, 
tending,  as  they  did  to  prove  that  the  de- 
fendant acquired  thecattlealleged  to  have 
been  stolen  by  honest  purchase,  and  not 
by  felonious  taking.  By  no  rule  of  law  or 
common  sense  known  to  the  administra- 
tion of  justice  ought  such  evidence  to  have 
been  withheld  by  the  probate  court,  and 
Its  act  in  doing  so  divests  its  subsequent 
proceedings  In  the  case  of  all  validity. 
For  this  error  of  the  probate  court.  If  no 
other  were  apparent  on  the  record,  its 
judgment  In  this  case  ought  to  be  reversed. 
As  a  further  exception,  however,  it  ap- 
pears that  the  Indictment  purports  to  set 
out  the  qualifications  of  the  grand  jurors, 
and  does  It  In  such  a  manner  as  to 
show  that  It  was  not  competent  by  the 
statutes  of  the  territory  of  Utah.  And  as 
a  still  further  exception.  It  appears  that 
the  oath,  which  the  indictment  shows  to 
have  been  administered  to  the  grand  jury 
In  the  case,  was  defective  in  one  or  more 
of  the  essentials  required  by  the  same 
statutes.  The  " act  regulatlngthe  modeol 
procedure  In  criminal  cases,"  approved 
January  21, 1853,  provides:  "Sec.  17. When 
necessary,  the  court  shall  issue  an  order 
requiring  an  officer  to  summon  fifteen 
judicious  men,  residents  of  the  county,  for 
a  grand  jury,  who  shall  be  sworn  to  in- 
quire faithfully  into  offenses,  and  present 
indictments  by  the  agreement  of  at  least 
twelve  of  their  number  against  offenders, 
who  shall  be  prosecuted,  and  the  foreman 
shall  have  power  to  swear  witnesses,  and 
compel  their  attendance. "  When  an  officer 
or  any  body  of  officers  of  the  court  is 
referred  to  merely  by  title  It  Is  not  neces- 
sary to  detail  the  mode  of  appointment, 
the  qualifications,  the  powers,  or  the 
duties  of  the  officer  or  officers  of  the 
reference.  And  when  any  function  or  pro- 
cedure of  the  court  Is  to  be  stated  on  the 
record  with  the  mere  ordinary  conditions 
of  Its  exercise,  dtttails  are  wholly  unneces- 
sary. But  when  the  record  of  any  case 
shows  an  actual  want  of  the  requisite 
qualifications  in  any  officer  or  officers  or 
the  court,  or  an  essential  defect  In  its  pro- 
cedure, this  is  always  such  error  as  must 
expose  its  proceedings  to  reversal  by  any 
court  charged  with  the  duty  of  revision. 
Now,  the  record  of  this  case,  which  de- 
scribes, the  grand  jury,  and  to  someextent 
purports  to  set  out  Its  qualifications, 
absolutely  omits  to  state  that  those  com- 
posing it  were  "  residents  of  the  county" 
of  Great  Salt  Lake,whlch  comprised  the  ju- 
risdiction of  the  court.and  constituted  the 
very  body  for  and  over  which  the  grand 
jurors  were  charged  to  inquire.  As  this 
qualification,  "  residents  of  the  county, "  Is 
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thas  reqnlred  by  the  very  letter  of  the 
Utab  statute,  as  well  slu  by  the  cxampleot 
erery  known  Jodidal  syBtem  of  which 
the  Jury  is  an  element,  Its  omission 
from  this  description  of  the  grand  Jury  is  a 
fatal  error.  From  all  that  appears  in  the 
record,  the  grand  Jnrors,  or  some  of  them, 
may  have  been  reiiidents  of  some  other 
county  of  Ctah,  or  even  of  some  neighbor- 
ing state  or  teiritory.  Where  the  title 
"grand  Jury"  or  "grand  inquest"  alone  is 
given,  without  any  detail  of  qualifications, 
the  legal  requisites  might  be  presumed ; 
but  in  the  face  of  partial  and  defective 
statements  of  qualification,  this  court 
cannot  imply  any  essential  as  belonging 
to  the  grand  Jury,  of  this,  or  any  other 
case. 

The  indictment  also  states  that  the 
g^rand  Jury  "were  summoned,  called,  im- 
paneled, sworn,  and  charged  to  Inquire 
into  crimes, "  etc.  The  statute,  however, 
requires  that  they  shall  be  sworn  "to 
present  Indictmentti  by  the  agreement  of 
at  least  twelve  of  their  number. "  The  rec- 
ord of  this  case  shows  that  neither  by  the 
oath,  nor  in  any  way,  was  the  grand  Jury 
Instructed  in  this  essential  of  duty,  nor 
that  at  least  12  of  the  number  did  agree  to 
the  indictment.  From  all  that  appears,  it 
may  be  inferred  that  4,  5,  6,  or  any  num- 
ber less  than  12,  may  have  found  the 
indictment  iu  the  present  case.  And  this 
Is  the  omission  of  a  most  essential  requi- 
site, for  all  experience  shows  that  4, 5, 6, 
or  any  number  less  than  12,  of  15 
men,  would  be  more  likely  to  combine  in 
permitting  a  guilty  man  to  escape,  or  in 
making  an  innocent  one  snfler,  than  a 
large  number  of  the  same  body.  Against 
a  detective  and  erroneous  oath  which  the 
record  of  the  case  shows  to  have  been  ad- 
ministered to  the  grand  Jury,  this  court 
cannot  presume  that  at  least  12  men  con- 
curred in  the  indictment  under  considera- 
tion. And  for  this  reason,  if  for  no  other, 
the  district  court's  Judgment  of  reversal 
ought  to  be  sustained.  For  the  foregoi..^ 
reasons,  the  Judgment  of  thedistrict  court 
reversing  the  Judgment  of  the  probate 
court  in  the  present  case  ought  to  be 
affirmed,  and  the  county  of  Great  Salt 
Liake  ought  to  pay  the  costs  of  the  same. 

Dbakb  and  McCurdy,  JJ.,  concurred. 

(8  UUH,  488)  

Bbannioan  et  al.  v.  People.* 

(Supreme  Court  of  Utah.    July  22,  1869.) 

OaAim  JuRT— Mdxcbr— Ibsictmxst— STmBMca — 
Instbuctionb. 

1.  Seventeen  men  do  not  constitute  a  lawful 
grand  jury  under  Rev.  Laws  Ctah,  c.  35,  8  5, 
wbich  required  the  marshal  to  summon  "twenty- 
four  eligible  men  to  serve  as  grand  Jurors, "  and 
provides  that  "said  twen^-four  men  shall  consti- 
tute a  grand  jury. " 

8.  Nor  is  the  grand  jury  a  lawful  one  where 
■ix  of  Its  members  were  smnmoned  from  the  by- 
standers as  talesmen,  and  no  proper  return  was 
made  of  the  mode  of  summons,  as  sections  8  and  9 
prescribe  a  speciflo  mode  of  summoning  grand 
Jnrors  by  writ  of  ventre,  and  also  a  speciflo  mode 
of  return  of  the  writ 

>Thi8  case,  filed  July  23,  1809,  Is  now  published 
by  request,  with  16  others,  in  order  that  the  Pacific 
Eieporter  may  cover  all  cases  is  volume  8,  Utah 
Reports. 


8.  ItlaeiTortorefnaetoallowapleslnBlMrte- 
me&t  based  on  such  lUegalitlee  intheoonstitntlo* 
of  the  grand  jury,  after  defendants  have  with- 
drawn their  demurrer  to  the  indictment. 

4.  An  indictment  alleging  that  defendants  did 
"feloniously,  deliberately,  wlUfolly.  and  of  their 
malice  aforethought"  kill  deoeased,  suiBciently 
charges  murder  in  the  first  degree  under  Rev. 
Laws  Utah,  c  82,  {  5,  defining  cnoh  murder  "will- 
ful, deliberate,  and  premeditated  killing. " 

5.  On  an  indictment  for  murder  In  Uie  first 
degree  it  is  error  to  exclude  tlie  testimony  of  a 
witness  that  defendants  were  authorized  by  tbs 
marshal  to  rearrest  deceased,  as  such  evidenoe 
has  a  direct  bearing  on  the  anestlon  of  m^ioe. 

6.  Under  Rev.  Caws  Utali,  c.  80,  {  12,  provid- 
ing that  the  court  shall  "instruct  the  Jurjr  on  tiie 
law  and  equity  of  the  case, "  it  Is  error  to  fall  to 
instruct  as  to  the  different  degrees  of  murder,  and 
as  to  manslaughter;  and  such  error  is  not  cored 
by  the  fact  that  ooonsel  read  to  the  Jury  the  stat- 
utory provisions  on  those  subjects. 

7.  On  a  joi  nt  indictment  of  several  persons  for 
murder,  a  verdict  finding  "the  prisoner  guilty"  is 
fatally  defective,  and  a  subsequent  recital  in  the 
record  on  appeal  that  the  verdict  found  "the  pris- 
oners guilty, "  being  a  copy  of  the  first  form,  will 
not  warrant  the  presnmpUon  that  the  first  form, 
which  was  certifled  by  ttie  olerk,  was  a  olericaa 
error. 

Appeal  from  third  district  co  urt. 
R.  N.  Baskin  and  J.  W.  Towner,  for  ap- 
pellants. Zerubbabel  Snow,  for  the  People. 

Hawlet,  J.  Upon  inspection  of  the  rec- 
ord In  this  case,  we  find  it  to  be  incom- 
plete In  many  respects,  and  it  fails  to  pre- 
sent, in  most  of  its  formal  and  in  some 
material  particulars,  what  a  record 
should.  In  order  that  the  facts  and  pro- 
ceedings it  assumes  to  present  may  be  un- 
derstood. This  has  arisen  in  part  from 
the  careless  and  incomplete  manner  in 
which  the  same  was  kept  in  the  court  be- 
low, and  also  In  transcribing  same.  It 
Is  true,  the  Judge  is  charged  with  the 
supervision  of  all  the  proceedings  of  rec- 
ord, but  the  practice  of  leaving  all  the  de- 
tails of  the  entries  to  the  clerk  has  been 
universal.  The  transcript  is  wholly  the 
work  and  responsibility  of  the  clerk  be- 
low, and  we  regret  the  necessity  of  stat- 
ing that  the  transcript  in  this  case  could 
hardly  be  more  faulty.  It  Is  hoped  that 
in  future  there  will  be  no  occasion  for  re- 
marks of  this  nature.  It  is  a  familiar  rule 
of  law  that  statutes  that  operate  bene- 
ficially upon  those  whom  they  immediately 
concern  are  to  be  coustrued  liberally;  but 
enactments  of  the  opposite  character,  tak- 
ing away  rights,  or  working  forfeitures, 
or  creating  hardships  of  any  kind,  are  to 
be  construed  strictly.  The  law  delights  in 
the  life,  liberty,  and  happiness  of  its  sub- 
jects, and  deems  statutes  which  deprive 
any  one  of  them  of  these,  in  a  sense,  odious, 
and  therefore  all  penal  statutes  must  be 
construed  strictly.  And  the  degree  of 
strictness  will  depend  somewhat  on  the 
severity  of  the  punishment  they  inflict. 
Such  statutes  are  to  reach  no  further  la 
their  meaning  than  their  words.  No  pe^ 
son  is  to  be  made  subject  to  them  by  im- 
plication, and  ail  doubts  concerning  their 
interpretation  are  to  preponderate  iu  fa- 
vor of  the  accused.  Bearing  these  princi- 
ples and  rules  in  mind,  we  will  proceed  to 
the  examination  of  the  record  under  r^ 
view  in  this  case.  See  1  BIsh.  Crim.  Law, 
SS  223-225.    All  indictments  must  be  found 
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and  preaented  by  a  lawful  grand  Jury. 
Chapter  35,  S  5,  of  the  statute  provides 
that  the  marshal  shall  summon  (or  a 
"f^rand  jury  "  tor  the  district  court  "twen- 
ty four  eligible  men  to  serve  as  !<rand  Ju- 
rors," and  it  further  provides  that  "said 
twenty-four  men  shall  constitute  a  grand 
Jury." 

1.  The  record  of  this  case  discloses  the 
fact  that  there  were  only  17  grand  Jury- 
men Impaneled,  who  touiKl  the  indictment, 
and  made  the  presentment  against  the 
plaintiffs  in  eri-or.  The  Intention  of  the 
legislature  is  too  clearly  expressed  in  the 
statute  to  be  misunderstood.  It  requires 
in  express  terms  that  "twenty-four  elig- 
ible men  shall  constitute  a  grand  jury." 
Can  the  number  under  this  statute  be  less 
than  'J4?  It  is  claimed  on  the  part  of  the 
people  that  inasmuch  as  the  common  law 
was  in  force  at  the  time  of  the  adoption  of 
the  first  amendment  of  the  cimstitution 
uf  the  United  States,  which,  by  article  5, 
provides  that  "no  person  shall  be  held  to 
answer  for  a  capital,  or  otherwise  Infa- 
mous, crime,  unless  on  a  pivsentment  or  iu- 
dlctment  of  a  grand  Jury ; "  and  that  inas- 
much as  the  number  constituting  a  grand 
jury  at  that  time  by  the  common  law  was 
fixed  to  be  a  number  not  less  than  12,  nor 
more  than  23,  thereby  the  lawful  cumber 
became  the  common-law  number  by  con- 
stitutional provision,  and  must  so  remain, 
though  legislature  othorwise  provides.  If 
this  were  so,  then  the  common-law  num- 
ber could  not  be  changed  by  statute  of 
congress,  or  that  of  a  state.  If  such  is  the 
fact,  then  all  our  legislatures,  from  that 
of  the  national  government  to  the  terri- 
torial, as  well  as  all  our  judges,  have  mis- 
conceived this  constitutional  provision, 
and  have  disregarded  it;  for  the  common 
law  has  been  otherwise,  in  various  ways. 
Invaded  than  in  the  matter  of  the  grand 
Jury.  It  is  unquestionably  true  that,  in 
the  absence  of  a  statute  providing  for  a 
different  number,  the  common  law  would 
control  the  number.  It  must,  however,  be 
remembered  that  the  constitution  of  the 
United  States  does  not  adopt  the  common 
law  as  a  part  of  itself.  If  it  did,  the  num- 
ber of  a  grand  jury  would  bo  thereby  pre- 
scribed by  that  of  the  common  Inw.  Thf 
common  law,  at  the  time  of  the  adoption 
of  the  constitution,  must  be  regarded  as 
in  place  of  a  statute  under  the  ccmstitu- 
tion.  Congress  and  the  several  states, 
and  also  the  territoiles  under  congress, 
have  the  right  to  provide  by  statute  a  dif- 
ferent number.  If  a  different  rule  pre- 
vailed, it  would  put  at  end  all  legislation, 
and  we  should,  in  almost  every  particular, 
Ibe  under  the  common  law,  instoud  of  the 
vast  statutory  provisions  that  now  in- 
cumber our  national  and  state  legislative 
records.  In  Louisiana  the  number  of  the 
grand  Jury  must  not  exceed  16.  In  Cali- 
fornia it  must  not  be  less  than  17.  In  Ar- 
kansas it  must  not  be  less  than  16.  In 
Iowa  it  is  fixed  at  10.  See  1  Bish.  Crim. 
Proc.  §  8.'>4,and  notes.  That  congress  and 
the  state  have  the  right  to  supersede  the 
couimon-law  rule,  and  provide  a  new  rule 
by  which  a  greater  if  not  a  less  number 
tliun  tliat  of  the  common  law  may  be  pro- 
vided, there  cannot  be  a  question.  By  the 
organic  act  of  the  territory  of  Utah,  §  6, 


the  legislature  of  the  territory  has  Jaris- 
dlction  of  "all  rightful  subjects  of  legisla- 
tion consistent  with  the  constitntion  of 
the  United  States,  and  the  provisions  of 
the  organic  act.  •  •  •  And  the  laws 
passed  by  the  'egislative  assembly  and 
governor  shall  be  submitted  to  the  con- 
gress of  the  United  States,  and  if  disap- 
proved shall  be  null,  and  of  no  effect." 
The  statute  fixing  the  numl>er  of  a  grand 
Jury  at  24  was  approved  January  21, 1S59, 
and  was  never  disapproved  by  congress; 
and,  by  the  operation  of  law,  and  of  the 
organic  act  of  this  territory,  it  became  a 
law.  If  the  statute  fixed  the  numberless 
than  12,  Instead  of  less  than  23,  there 
would  exist  a  stronger  reason  for  ques- 
tioning Its  validity,  for  thereby  individual 
liberty  and  life  would  be  placed  in  greater 
peril  than  by  the  common  law ;  but,  in 
fixing  the  number  at  24,  individuul  liberty 
and  life  are  more  strongly  guarded,  and 
thereby  the  intent  and  spirit  of  the  consti- 
tutional safeguard  are  respected  and  up- 
held, instead  of  being  wealjened.  But  it  Is 
said  that,  while  it  is  tlie  duty  of  the  mar- 
shal to  summon  24  grand  jurors,  not  more 
than  23  can  be  Impaneled,  as  otherwise  a 
complete  Jury  of  12  might  dissent,  and 
therefore  the  finding  would  be  void.  To 
support  this  decision,!  Whart. Crim.  Law, 
§  4P.5,  and  the  notes  thereto,  are  cited.  On 
examination  of  these  authorities,  we  find 
that  they  all  rest  upon  the  statutes  of  their 
several  states;  and,  while  they  would  be 
controlling  there,  yet  they  would  not  be 
in  a  state  or  territory  where  a  different 
statute  was  proTlded.  Section  II,  c.  85, 
of  the  statutes  of  this  territory  provides 
that  "  when  the  grand  Jury,  or  any  twelve 
of  them,  have,  upon  to  them  good  and 
sufficient  evidence,  found  a  bill  of  indict- 
ment, indorse  tijcreon  the  words,  to- wit, 
*A  true  bill,'  and  their  foreman  officially 
signs  his  name  to  said  indorsement,  and 
also  note,  or  cause  to  be  noted,  on  the  bill 
of  indictment  the  name  or  names  of  the 
witnesses  upon  whose  evidence  it  was 
found."  It  is  a  lawful  Indictment.  This 
provision  effectually  disposes  of  the  diffi- 
culty named  in  the  objection  last  stated. 
We  must  therefore  hold,  in  the  language 
of  the  statute,  a  legal  grand  jury  In  this 
territory  to  be  "twenty-four  eligible  men. 
and  that  said  twenty-four  men  siiali  con- 
stitute a  grand  Jury,"  and  that  said 
"grand  jury,  or  any  twelve  of  them,"  may 
find  and  present  an  Indictment  under  the 
laws  of  this  territory  against  those  who 
may  violate  the  same.  It  also  appears 
from  the  record  in  the  bill  of  exceptions, 
and  the  transcript  of  proceedings,  that 
six  of  ttie  said  grand  jury  that  found  the 
said  indictment  wore  taken  from  the  by- 
standers as  talesmen,  and  were  not  sum- 
moned by  writ  of  venire  as  required  even 
by  the  common  law,  and  in  direct  and 
ot)en  violation  of  the  statute  of  this  terri- 
tory. Chapter  W,  §§  8,  9,  prescribe  a  spe- 
cific mode  of  selecting,  by  writ  of  rpn/re, 
both  the  grand  and  petit  jurors, — and  also 
prescribes  a  spwiflc  mode  of  return  to  be 
made  of  said  writ  to  the  court,  to-wit: 
"Said  officer  shall  return  said  list,  or  lists, 
and  writ  to  said  district  court  at  the  time 
specified,  und  shall  specify  the  persons 
summoned,  and  the  manner  in  whicli  such 
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were  samnioned."  It  does  not  appear 
from  the  record,  by  the  return  of  the  mar- 
shal to  (?ald  grand  jury  writ,  that  any  of 
the  said  provisions  of  the  statute  vrere 
couii^lled  with ;  nor  does  it  appear  from 
his  return  that  he  had  lawfully  selected 
and  summoned  the  said  grand  Jurors  who 
found  and  presented  the  said  Indictment. 
But  It  does  appear  from  the  record  that 
one  and  all  <>t  these  proTlsione  were 
wholly  omitted  and  disregarded.  It  may 
be  said  that  It  Is  too  late  after  verdict  to 
look  Into  the  record.  This  is  true  as  to 
matters  of  mere  form  of  regularity,  but 
not  so  wh3n  it  appears  upon  the  lace  of 
the  record,  as  in  this  case,  that  the  indict- 
ment by  which  the  prisoners  were  charged 
and  tried  for  their  lives  was  found  by  an 
unlawful  grand  Jury. 

2.  It  is  further  claimed  and  assigned  by 
the  plaintiffs  in  error  that  the  Indictment 
charges  murder  only  in  the  second  degree, 
and  that  the  verdict  is  "guilty  of  murder 
In  the  first  degree. "  The  statute,  on  page 
51,  c.  22,  provides  as  follows:  "Sec.  4. 
Whoever  kills  any  human  being  with  mal- 
ice aforethought,  cither  expressed  or  Im- 
plied, Is  guilty  of  murder.  Sec.  5.  Ail  mur- 
der which  is  perpetrated  by  means  of  poi- 
son, or  lying  In  wait,  or  any  other  kind 
of  willful,  deliberate,  and  premeditated 
killing,  or  which  is  committed  in  the  per- 
petration or  attempt  to  perpetrate  any 
arson,  rape,  robbery,  mayhem,  or  bur- 
glary, Is  murder  in  the  flrat  degree,  and 
Khali  be  punished  with  death.  Sec.  6. 
Whoever  commits  murder  otherwise  than 
as  set  forth  In  the  preceding  section  Is 
guilty  of  murder  In  the  second  degree,  and 
shall  be  punished  by  Imprisonment  for 
life,  or  for  a  term  not  less  than  ten  years. 
Sec.  7.  Upon  the  trial  of  an  Indictment  for 
murder,  the  Jury,  If  they  find  the  defend- 
ant guilty,  must  inquire,  and  in  their  ver- 
dict declare,  whether  he  be  guilty  of  mur- 
der lathe  first  or  second  degree.  But,  If 
Buch  defendant  be  convicted  upon  his  own 
confession  In  open  court,  the  court  must 
proceed  by  the  examination  of  witnesses  to 
determinethe  degree  ofmurder,  and  award 
sentence  accordingly."  The  Indictment 
charges  that  the  killing  of  Sussell  was  by 
the  plaintiffs  in  error,  and  that  they  com- 
mitted the  crime  "feloniously,  deliberate- 
ly, wilHnlly,  and  of  their  malice  afore- 
thought." If  It  is  necessary,  to  sustain  a 
verdict  of  murder  in  the  first  degree,  to 
charge  In  the  indictment  what  is  declared 
by  statute  to  be  murder  in  the  first  de- 
gree, it  cannot  be  contended  that  the  iden- 
tical words  of  the  statute  must  be  used, 
providing  the  charge  is  made  in  language 
equivalent  to  that  named  or  specified  by 
the  statute.  The  word  "  premeditated  "  is 
left  out  of  the  averment  in  the  indictment, 
and  in  Its  proper  place  are  substituted  the 
words  "and  with  malice  aforethought." 
While  these  words  In  their  meaning  must 
be  construed  strictly,  yet  they  must  not 
be  so  cramped  as  to  deprive  them  of  their 
true  meaning  and  effect.  They  must  be 
taken  to  cotivey  such  meaning  as  our  lan- 
guage, and  the  courts,  give  to  them.  Web- 
ster says:  To  premeditate  Is  "to  think, 
consider,  or  resolve  in  the  mind  before- 
hand; to  have  formed  In  the  mind  by  pre- 
vious thought  or  meditation;  previously 
v.24F.no.l4^49 


contrived,  designed,  or  intended;  deliber- 
ate; willful;"  that  Is,  " premeditated "  in- 
cludes within  Its  meaning  "meditation" 
and  "deliberation."  He  says  that  "afore- 
thoughtis  premeditated ;  prepense ;  as  mal- 
ice aforethought;"  that  is,  aforethought 
Includes  premeditated;  malice  afore- 
thought Is  malice  premeditated ;  and  that 
malice  premeditated  Is  malice  afore- 
thought. He  uses  them  interchangeably. 
Bouvler says  "  premeditation  "  Is  "  a  design 
formed  to  commit  a  crime,  or  to  do  some 
other  thing,  before  it  is  done.  A  delibera- 
tion, and  a  continual  persistence,  which 
Indicates  more  preverslty  than  will;"  that 
is,  premeditation  is  more  than  will,  and  In- 
cludes deliberation.  He  Bays:  "Afore- 
thought is  premeditated;  prepense;  that 
Is,  aforethought  Includes  premeditation." 
Both  of  these  standard  authors  give  sub- 
stantially the  same  or  ecjuai  force  and 
effef:t  to  the  meaning  of  the  word  "afore- 
thought" that  they  do  to  the  word  "pre- 
meditated. "  While  there  may  possibly  be 
found  a  shadeofmeaning  as  between  those 
two  words  differing  one  from  the  other, 
there  Is  not  found  such  a  substantial  legal 
difference  as  to  be,  in  our  Judgment,  rea- 
son to  disturb  tor  that  cause  the  Judg- 
ment of  a  court  in  even  a  criminal  pro- 
ceeding where  the  penalty  Is  death.  Mur- 
der In  the  first  and  second  degree  Is  not 
two  offenses,  and  therefore,  under  onr 
statute,  the  Indictment  should  Include 
proper  averments  to  charge  murder  In  the 
first  degree;  at  least,  this  seem  to  be  the 
better  practice,  although  the  case  cited  in 
34  Cal.  217,  (Ppople  v.  Nichols,)  and  that 
in  27  Cal.  507,  (People  v.  King,)  seem  to 
have  established  a  different  rule,  or,  at 
least,  have  given  a  greater  liberty  in  draw- 
ing Indictments;  but,  not  having  these 
two  authorities  before  us,  we  cannot  de- 
termine the  law  as  laid  down  by  them, 
but  our  position  is  fully  sustntned  by  2 
Blsh.  Crlm.  Proc.  §§  572-.574. 

3.  The  plaintiffs  in  error  further  claim, 
by  their  assignment  In  error,  that  they 
had  a  right  to  plead  in  abatement  after 
their  withdrawal  of  their  demurrer  by 
leave  of  the  court.  It  is  also  said  and  in- 
sisted, on  the  other  hand,  that  the  plea  In 
abatement  did  not  come  In  apt  time,  and, 
therefore,  that  It  could  be  pleaded  only  by 
leave  of  the  court,  and  that  the  court  in 
Its  discretion  had  a  right  to  reject  It.  In 
civil  proceedings  we  recognize  the  right  of 
the  court  to  exercise  its  discretion  lu  ad- 
mitting a  dilatory  plea  after  demurrer,  or 
after  a  plea  in  bar  has  been  filed ;  but  in  a 
capital  case  the  rule  is  different.  By  a  plea 
in  abatement,  the  question  may  be  tried 
whether  or  not  the  grand  Jury  finding  the 
indictment,  or  any  member  thereof,  waa 
Ineligible,  or  that  there  were  too  many 
members  or  too  few,  or  that  It  was  other- 
wise incompetent,  or  that  there  was  a  de- 
parture from  the  statute  in  selecting  or  in 
summoning  and  impaneling  of  the  grand 
Jury.  When  the  grand  jury  is  about  to  be 
selected,  impaneled,  and  sworn  the  ac- 
cused may  be  wholly  Ignorant  of  the  fact, 
or  in  actual  confinement,  and  has  not  the 
physical  capacity  to  make  challenges.  He 
is  never  brought  up  and  confronted  with 
the  grand  Jurors,  nor  is  he  served  with  a 
list  of  the  persons  who  are  to  compose  the 
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grand  Jurors.  Chief  Justice  Hopkins.  In 
the  case  of  State  v.  WllllamB,5  Port.  (Ala.) 
130,  said:  "Where  men  are  without  au- 
thority no  person  Is  bound  to  appear  and 
except  to  their  want  of  authority. "  See  1 
Blsh.  Grim.  Proc.§§  748, 749,  and  notes,  and 
sections  721,  722;  1  Whart.  Crim.Law,526; 
Gould,  PI.  c.  2,  §  43,  and  note  6.  The  plea 
in  abatement  In  this  case  avers  "  that  the 
persons  purporting  to  act  as  a  grand  jury, 
by  whom  said  indictment  was  found  and 
returned, consisted  of  the  number  of  17  on- 
ly, and  not  24,  as  required  by  law ;  that 
said  17  persons  acting  as  a  grand  Jury,  by 
whom  said  indictment  was  found,  were 
not  summoned  as  required  by  statute  in 
such  cases  made  and  provided,  nor  was 
any  one  of  them  drawn  from  the  list  of 
names  made  by  the  county  court  In  pur- 
suance of  the  statute  In  such  cases  made 
and  provided ;  that  the  ofBcer,  to-wit,  the 
territorial  marshal,  to  whom  the  venires 
issued  by  the  clerk  of  theconrt  for  a  grand 
and  petit  Jury  to  serve  at  the  term  of  said 
court  at  which  said  Indictment  was  found 
and  returned  was  delivered  and  directed, 
did  not,  nor  did  any  one  for  hlni.  proceed 
to  the  clerk  of  the  county  court  of  Salt 
Lake  county,  or  any  other  county  in  Utah 
territory,  and,  in  connection  with  him,  the 
said  clerk  of  said  court,  or  any  one  else, 
draw  said  Jury,  nor  the  persons  aforesaid, 
by  whom  the  said  Indictment  was  found, 
nor  any  of  them,  from  the  box  containing 
the  aforesaid  list  of  names  selected  as 
aforesaid  by  the  county  court,  as  by  law 
It  was  required  to  be  done,  but  that,  on 
the  contrary,  said  marshal,  by  his  deputy, 
served  and  returned  24  persons  to  serve  aa 
grand  Jurors,  who  were  not  drawn  from 
the  list  aforesaid,  in  the  box  aforesaid,  in 
the  manner  aforesaid,  among  whom  were 
11  of  the  17  persons  aforesaid,  the  remain- 
ing 6  having  been  taken  as  talesmen  fi  om 
the  by-standers;  wherefore  they  pray 
Judgment  of  said  Indictment,  and  that,  by 
the  court  here,  the  same  may  be  dismissed 
and  quashed," — which  said  plea  was  sworn 
to  by  all  the  defendants  to  the  eald  indict- 
ment, and  filed  Alay  18,  1869.  By  reference 
to  the  thirty-fifth  chapter  of  our  statute. 
It  appears  that  thela  w  required  to  be  done 
what  this  plea  in  abatement  alleges  was 
not  done.  The  record  (on  page  28)  shows 
that  when  this  plea  was  tendered  "the 
court  held  that,  it  not  being  filed  In  apt 
time,  it  could  not  be  filed  or  entertained, " 
whereupon  exception  was  taken  thereto. 
The  motion  in  arrest  of  Judgment  assigns 
as  one  of  the  reasons  therefor  the  disal- 
lowance of  said  plea  In  abatement  by  the 
court,  and  also  shows  that  the  court  re- 
quired the  plaintiffs  in  error  to  either 
plead  guilty  or  not  guilty.  It  Is  true  that 
this  plea,  and  the  rulings  of  the  court  be- 
low, and  the  exceptions  thereto,  ns  afore- 
said, are  not  embraced  in  the  bill  of  excep- 
tions, but  they  are  all  found  in  the  record ; 
and  the  said  plea  in  abatement  is  as  much 
a  part  of  the  record  as  the  Indictment,  the 
same  being,  with  the  Indictment,  attached 
to  the  record,  and  filed  in  this  court  as  a 
part  of  the  same.  After  verdict,  objection 
for  the  first  time  to  the  manner  of  draw- 
ing or  selecting  the  grand  Jury,  if  it  had 
been  a  lawful  one,  and  had  the  retui*n  of 
the  marshal  indorsed  upon  the  venire,  not 


shown  that  the  grand  Jury  had  been  law- 
fully selected  and  summoned,  could  not 
have  been  raised ;  bat  all  these  questions 
were  raised  by  the  said  plea  In  abatement, 
and  in  apt  time.  In  capital  cases  a  court 
of  rr.'view  will  look  Into  the  records,  when 
upon  their  face  it  appears  that  material 
errors  have  been  committed,  and  Injustice 
done,  even  though  the  bill  of  exceptions 
does  not  formally  Incorporate  them.  The 
office  of  a  demurrer.  In  a  capital  case  espe- 
cially. Is  not  properly  a  plea.  It  is  for  the 
only  purpose  to  test  the  quality  of  the  in- 
dictment, and  to  ascertain  if  there  is  a 
case  presented  in  law  the  defendants  are 
bound  to  further  answer.  SeeGould.Pl.c.  2, 
S  43.  But  the  withdrawal  of  the  demurrer 
by  leave  of  the  court  swept  the  record 
clear,  and  left  the  plaintiffs  in  error  at  lib- 
erty to  Interpose  any  plea  knoM'n  to  the 
law  other  than  that  of  guilty  or  not 
guilty. 

4.  The  plaintiffs  in  error  farther  assign, 
as  ground  of  error,  that  they  offered  to 
show,  by  witness  Josiah  Hosmer,  (the 
United  States  marshal,)  that  they  (the 
prisoners)  "  were  at  the  time  of  said  homi- 
cide authorized  by  him,  as  United  States 
marshal  of  Utah  territory,  to  rearrest  the 
said  Calvin  T.  Russell. "  "  Said  testimony. " 
the  record  states,  "was  not  offered  as  to 
jurisdiction,  but  as  reflecting  on  the  ques- 
tion of  malice,  and  as  a  foundation  for  the 
testimony  of  other  witnesses,  by  whom 
they  expected  to  prove  that  the  defend- 
ants, at  the  time  of  said  homicide,  were 
attempting  to  arrest  the  said  Calvin  T. 
Russell,  who  resisted  said  arrest,  and  was 
trying  to  escape  when  killed, "  and  that 
the  court  refused  to  allow  them  so  to  do, 
on  the  ground  that  said  United  States 
marshal  "had  no  right  to  give  such  au- 
thority except  to  a  legally  qualified  dep- 
uty." There  cannot  be  a  question  but 
that  this  offer  should  have  been  allowed  ; 
lor  any  evidence  even  tending  to  show  that 
the  plaintiffs  in  error  did  not  kill  Russell 
"willfully,  deliberately,  and  with  mulice 
aforethought, "  or  by  which  their  punish- 
ment might  have  been  reduced  to  that  of 
murder  in  the  second  degree,  or  to  that  of 
manslaughter,  was  material,  and  proper 
to  go  to  the  jury.  It  is  urged  on  the  part 
of  the  people  that  inasmuch  as  no  ques- 
tion was  actually  put  to  the  witness  there 
was  no  exclusion  of  any  evidence.  We  fail 
to  comprehend  any  difference,  in  effect, 
between  the  ruling  out  of  a  proper  ques- 
tion and  the  refusal  to  allow  proper  proof 
to  be  made. 

5.  They  further  assign  that  the  court 
erred  In  the  instructions  given  to  the  petit 
Jury  in  this:  (1)  Because  said  instruc- 
tions did  not  cover  all  the  questions  of 
the  law  fn  the  case;  and  (2)  beause  they 
were  calculated  tomislead  thejury.  Chap- 
ter 30,  §  12,  of  the  statute,  on  page  65, 
provides  that  "the  court  shall  instruct 
the  jury  on  the  law  and  equity  in  the 
case,  and  give  them  such  other  instruc- 
tions as  may  be  necessary."  Cliapter  22, 
on  page  .'>1,  provides  as  follows:  "Sec.  4. 
Whoever  kills  any  human  being  with  ma- 
lice aforethought,  either  expressed  or  Im- 
plied, is  guilty  of  murder.  Sec.  5.  All  murder 
which  is  perpetrated  by  means  of  poison, 
or  lying  in  wait,  or  any  other  kind  of  will- 
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fnl,  deliberate,  and  premeditated  killing, 
or  which  is  committed  in  the  perpetration 
or  attempt  to  perpetrate  any  arson,  rape, 
rubbery,  mayhem,  or  burglary.  Is  murder 
in  the  flrst  degree,  and  shall  be  punished 
with  death.  Sec.  6.  Whoever  commits 
murder  otherwise  than  as  set  forth  in  the 
preceding  section  is  guilty  of  murder  in  the 
second  degree,  and  shall  be  i)unished  bylm- 
prisonmentforlife.orforatermofyearsnot 
less  than  ten  years.  Sec.  7.  Hpon  the  trial 
of  an  indictment,  the  Jury,  1'  they  And  the 
defendant  guilty,  must  Inquire,  and  in  their 
verdict  declare,  whether  he  be  guilty  of 
murder  in  the  first  or  second  degree. 
•  *  •  Sec.  11.  Any  person  guilty  of  man- 
slaughter shall  be  punished  by  Imprison- 
ment not  more  than  ten  years  nor  less 
than  one  year,  and  by  fine  not  more  than 
one  thousand  nor  less  than  five  hundred 
dollars."  The  Instructions  given  by  the 
court  were  as  follows:  "If  the  jury  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  that  all  the  defendants  acted  In 
concert,  and  took  part  in  shooting  at  the 
said  Russell,  and  if  you  further  find  from 
the  evidence,  beyond  a  reasonable  doubt. 
said  Bussell  was  murdered  as  charged  in 
the  indictment,  all  of  the  defendants  are 
equally  guilty,  although  onlj'  one  of  them 
discharged  the  ball  which  killed  said  Bus- 
sell;  but  if  you  have  a  well-founded,  rea- 
sonable doubt  as  to  whether  either  one  of 
the  defendants  took  part  in  such  shooting 
and  acted  in  concert  with  the  others,  you 
will  acquit  such  defendant.  The  form  of 
your  verdict  will  be  'Guilty'  or  'Not  guil- 
ty.' If  guilty,  yon  will  find  whether  in 
the  first  or  second  degree,  or  mnnslaugb- 
ter,  and  you  will  determine  whether  all  or 
any  one  of  the  defendants  are  guilty  as 
above  Instructed,  and  the  degree  of  each 
of  the  defendants'  guilt. "  These  instruc- 
tions, being  all  that  were  given,  fall  to 
give  the  whole  law  of  the  case,  or  to  state 
what  murder  is,  and  fail  to  define  and  to 
state  to  the  jury  the  different  degrees  of 
murder,  or  to  state  what  the  penalty  is 
under  each  degree.  They  also  fail  to  state 
to  the  jury  what  manslaughter  is,  or 
what  the  penalty  is  therefor.  No  rule  of 
law  under  the  evidence  was  given  to  the 
Jury  by  which  they  could  arrive  at  an  in- 
telligent understanding  of  the  lawcon  trol- 
ling the  evidence,  and,  as  a  matter  of 
course,  they  wore  not  prepared  to  bring  in 
a  proper  or  lawful  verdict,  in  the  ab- 
sence of  full  instructions  from  the  court 
upon  the  law  and  equity  of  the  case.  See 
Craft  V.  State,  3  Kan.  451.  The  people  in- 
sist that,  becausecounscl  for  thepeople  and 
for  the  defendants  in  their  arguments 
read  and  discussed  the  law  to  the  Jury, 
therefore  the  jury  were  fully  instructed, 
etc.  The  record  shows  as  follows,  to- wit: 
"That  on  the  trial  of  the  said  case  the 
counsel  for  the  people  and  the  counsel  for 
the  defendants  having  in  their  arguments 
of  the  case  read  and  discussed  the  law  to 
the  Jury, "  etc.  It  is  a  sufHcient  answer  to 
say  that,  in  this  territory,  the  jnr.v  must 
receive  the  law  from  the  court,  and  not 
from  the  counsel  in  the  case. 

6.  The  record  on  page  SO  certifies  the  ver- 
dict of  the  jury,  as  returned  by  the  jury 
and  recorded,  in  the  following  words: 
"  We,  the  jury,  find  the  prisoner  guilty  of 


murder  in  the  first  degree,  as  charged  in 
tlie  indictment.  Manly  Babuows,  Fore- 
man. "  Oa  page  31  of  the  record  the  ver- 
dict ia  recited  by  the  clerk  in  the  following 
words:  "We,  the  Jurors,  find  the  prison- 
ers guilty  of  murder  in  the  first  degree,  as 
charged  in  the  indictment.  Manly  Bar- 
rows, Foreman."  If  the  first  form  of  tlio 
verdict  of  the  jury,  above  given,  is  the  true 
verdict,  as  it  is  certified  to  be,  then  certain- 
ly it  is  void  for  uncertainty;  for  it  could 
not  be  known  from  it  which  of  the  three 
prisoners  was  so  found  guilty.  But  coun- 
sel insist  that  the  second  form  above 
given,  which  only  purports  to  be  a  recital 
of  the  first  form  given,  corrects  the  error. 
We  cannot  see  how  the  original  verdict 
can  be  corrected  by  a  mere  copy  made 
from  it.  Can  we  presume,  as  against  the 
three  prisoners  condemned  to  be  shot  to 
death,  that  the  last  form,  which  is  only  a 
recital  from  the  first  and  original  certified 
form,  is  the  correct  form  and  precise  word- 
ing of  the  verdict,  and  that  the  first  form 
above  certified  isaclericsl  error,  and  that, 
too,  in  opposition  to  the  record  itself,  and 
the  certificate  of  the  clerk?  No  verdict  so 
defective  and  fatal  in  form  and  in  sub- 
stance can  be  corrected  or  changed  by 
presumptions  against  the  prisoners  in  a 
capital  case,  or  that  of  any  other.  If  there 
were  no  other  errors  than  this  in  the  rec- 
ord, weshould,  upon  proper  showing,  send 
the  record  back,  and  order  a  new  and  com- 
plete one  to  be  made,  so  that  if  it  was  a 
clerical  errorit  might  be  corrected,  though 
such  a  resort  in  a  case  like  this  might  be 
deemed  censurable.  When  a  jury  brings  in 
a  defective  and  void  verdict,  it  is  in  the 
power  of  the  prisoner  or  prisoners,  as 
well  as  that  of  the  people  or  prosecutor, 
at  the  time  of  its  rendition,  in  the  presence 
of  the  jury,  to  have  it  set  right.  If  the 
prisoner  or  prisoners,  in  such  case,  choose 
not  to  interfere,  and  suffer  a  defective  ver- 
dict to  be  entered  by  failing  to  interpose, 
objection  is  thereby  waived  to  being  put 
a  second  time  in  jeopardy  for  the  sume 
offense.  In  such  cases  the  verdict  is  sim- 
ply set  aside  as  a  nullity,  and  a  new  trial  is 
ordered.  The  court  cannot  make  the  ver- 
dict what  it  should  be.  See  1  Bish.  Crim. 
Proc.  §  842;  1  Blsh.  Crim.  Law,  §§  844-850. 
But  the  general  effect  of  an  uncertain  ver- 
diet  is  fatal  to  it.  See  1  Archb.  Crim.  Prac. 
666,  note  a;  also  3  Grab.  &  W.  New  Trials, 
1378,  and  cases  there  cited.  From  the 
views  above  expressed,  it  follows  that  the 
Judgment  in  the  case  under  review  must  be 
reversed  and  annulled,  and  reuianded  to 
the  court  below  for  a  new  trial,  and  for 
further  and  other  proceedings  according 
to  law. 

Strickland,  J.  I  fully  concur  in  the 
above  opinion  of  Associate  Justice  C.  M. 
Hawley  upon  all  the  points  discussed  by 
him  in  the  foregoing  entitled  case. 


Da  VIES  v.  City  op  Lor  Angeles  et  ah 

(No.  13.803.) 

(SupreTJic  Court  of  California.    Sept.  IS,  1390.) 

COSSTITDTIONAI,  LaW— CiTT  CoAKTBBa — StKHET 
ASSESSMBNTS. 

1.  Const  Cal.   art  11,  J  8,  provides  for  the 
preparation  and  adoption  of  a  charter  for  any 
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dtT,  whleh  Bhall  be  sabmltted  to  the  legUIatnre, 
and  adopted  by  It,  or  rejected,  "without  power  of 
alteration  or  amendment;"  but  require*  snoh 
charter  to  be  "consistent  with  and  ■object  to  the 
laws  of  the  state:"  and  section  •  provides  that 
all  charters  "shall  be  subject  to  and  oontroUed 
bT  general  laws."  Held,  that  St  Cat  1880,  p. 
70,  proTidin?  for  the  opening  and  widening  of 
streets  within  mnnidpalities,  being  a  general 
law,  is  applicable  to  uie  city  of  Los  Angeles, 
though  its  charter  was  framed  under  said  seotioa 
8.    Bb^ttt.  C.  J.,  and  Fox,  J.,  dissenting. 

9.  St  Cal.  1889.  p.  70,  U  entiUed,  "An  act 
to  i»roTlde  for  laying  out,"  etc,  "any  street, " 
etc,  "within  municipalities,  and  to  condemn  and 
aconlre  any  and  all  land  and  property  necessary 
and  convenient  for  that  purpose."  Held,  that 
proTisiona  therein  for  the  condemnation  of  land 
and  for  asseiiments  on  other  lands  to  pay  there- 
for are  the  means  by  wliich  the  object  of  the  act, 
the  laving  out,  etc.,  of  streets,  is  to  be  aocom- 
plisheo,  and  hence  the  aot  is  not  unconstitutional 
Mcanse  the  subject  of  assessments  is  omitted 
from  Its  title. 

8.  Bucb  statute  provides  for  publication  of  no- 
tice of  the  resolution  of  the  city  council  to  un- 
dertake the  improvement,  with  a  description  of 
all  lands  to  be  affected;  of  notice  of  the  filing  of 
the  report  of  commissioners  appointed  to  consid- 
er the  improvement,  and  of  the  oonlirmation  of 
their  report;  and  also  of  notice  of  the  assessments 
made  against  land,  and  of  their  sale  in  case  of  de- 
linquencies. And  provision  is  made  for  the  ap- 
pearance of  parties  aggrieved  to  state  the  ob- 
jections at  each  stage  of  the  proceedings.  Held, 
that  the  fact  that  personal  service  of  notice  on 
the  parties  to  be  affected  is  not  required  doe*  not 
render  the  statute  objectionable  as  a  taking  of 
mroperty  without  due  process  of  law.  Bbaitx, 
C.  J.,  dissenting. 

4.  The  provisions  of  the  act  for  a  lien  on 
land  for  benefits  assessed  against  it  are  not  ren- 
dered invalid  by  the  mere  fact  that,  as  the  im- 
provement may  never  be  completed,  tne  benefits 
may  never  accrue. 

6.  Nur  are  the  provisions  for  assessments 
void  because  the  amount  thence  arising  may  be 
greater  than  is  needed,  for  the  act  itself  provides 
for  refunding  the  excess.  Bxxttt,  C.  J.,  dis- 
senting. 

6.  Ijuch  aot  is  not  in  violation  of  Const.  Cal. 
art  11,  S  18.  as  delegating  municipal  functions 
to  a  special  commission,  as  the  commissioners 
therein  provided  for  are  merely  the  agents  of  the 
municipality,  and  their  acts  are  not  binding  or 
eCective  imtil  they  are  approved  and  confirmed 
by  the  city  council. 

In  bank.  Appeal  from  Buperlor  court, 
Los  Angeles  county ;  Waltbb  Vau  Dysb, 
Judge. 

c.  McFarland  and  WeH8,  Onthrte  &  Lee, 
(Horace  G.  Piatt  and  Plerson  <&  Mitchell, 
amiclcnrite,)  lor  appellants.  John  Haynea, 
(Cameron  H.  King  and  Henry E.  Highton, 
amlcl  euria,)  tor  respondent. 

Works,  J.  Tbls  is  an  action  by  tbe  re- 
spondent against  the  city  of  Los  Angeles 
and  W.  E.  Morford,  street  superintendent 
of  said  city,  to  declare  void  an  assessment 
made  agninut  tbe  respondent's  property 
for  tbe  payment  of  the  expenses  of  open- 
ing and  widening  a  certain  street  In  said 
city,  and  to  enjoin  the  enforcement  there> 
of.  There  was  a  demurrer  to  the  cum- 
plaint,  which  was  overruled,  and,  tbe  de- 
fendants standing  on  their  demurrer  and 
refusing  to  answer,  judgment  was  ren- 
dered accordingly,  and  the  defendants 
appeal.  The  proceedings  complained  of 
were  Iiad  under  and  In  conformity  to  the 
act  of  the  legislature  of  1889,  providing  for 
the  opening  and  widening  of  streets.  St. 
1889,  p.  70.    It  Is  not  only  contended  that 


the  statute  referred  to  was  not  fully  com* 
piled  with,  but  tbe  statute  itself  is  at- 
tacked on  tbe  ground  that  It  is  unconsti- 
tutional ;  and  it  is  further  claimed  tbat, 
as  tbe  apieclal  charter  of  Loa  Angeles  con- 
tains ample  provisions  for  the  opening 
and  widening  of  streets,  tbe  statute  is  not 
applicable  to  that  city.  The  latter  ot 
these  propositions  is  mostly  relied  upon, 
apparently,  by  counsel  for  the  respond- 
ent, as  It  is  much  more  fully  and  elabo- 
rately argued  than  other  questions  pre- 
sented in  his  brief.  But  the  point  is  mads 
that  the  statute  Is  unconstitutional  on 
several  grounds,  and  these  points  are  sup- 
ported by  the  attorneys,  who  are  inter- 
ested In  other  cases  involving  tbe  same 
questions,  and  who  have  for  that  reason 
been  allowed  to  file  briefs. 

As  tbe  question  whether  the  statute  ia 
question  or  the  special  charter  ot  Los 
Angeles  shall  prevail  is  presented  by  coun- 
sel tor  respondent  alone,  it  will  be  first 
considered.  The  learned  counsel  has  pre- 
sented bis  views  in  support  of  the  charter 
as  the  prevailing  and  only  law  in  force  in 
tbe  city  with  great  clearness  and  ability. 
but  hts  whole  argument  is,  in  our  opinion, 
in  the  face  of  direct  constitutional  provis- 
ions, and  a  number  of  decisions  of  this 
court.  His  contention  Is  that  the  charter 
of  the  city  contains  provisions  covering 
the  entire  subject  embraced  In  tbe  act  re- 
ferred to;  tbat  the  provisions  of  the  two 
are  wholly  inconsistent  and  irreconcilable, 
and  cannot  stand  together;  that  a  char- 
ter prepared  and  approved  as  this  was,  un- 
der the  provisions  of  the  constitution,  can- 
not be  altered,  amended,  annulled,  re- 
pealed, or  superceded  by  any  act  ot  the 
legislature,  general  or  special;  and  tbat, 
therefore,  proceedings  of  this  kind  cannot 
be  taken  under  the  statute  but  must  be 
bad  under  the  charter.  Section  8,  art.  11, 
Const.,  as  amended,  provides:  "A  city,  or 
consolidated  city  and  county,  containing 
a  population  of,  etc.,  may  frame  a  charter 
for  its  own  government,  consistent  with 
and  subject  to  the  laws  of  this  state,  by 
causing  a  board  of  fifteen  freeholders, wbu 
shall  have  been,  for  at  least  five  years, 
qualified  electora  thereof,  to  be  elected  by 
the  qualified  voters  ot  sucb  city,  or  city 
and  county,  at  any  general  or  special  elec- 
tion, whose  duty  It  shall  be,  within  one 
hundred  days  after  such  election,  to  pre. 
pare  and  propose  a  charter  for  such  city. 
or  city  and  county.  •  •  •  And,  If  a 
majority  of  such  qualified  electors  voting 
thereat  shall  ratify  the  same,  it  shall  there* 
after  be  submitted  to  the  legislature  tor  its 
approval  or  rejection  as  a  whole,  without 

Sower  of  alteration  or  amendment;  and, 
approved  by  a  majority  vote  of  the  mem- 
bers elected  to  each  house,  It  shall  becoma 
the  charter  of  such  city,  or.  If  such  dty 
be  consolidated  with  the  county,  then  Ot 
such  city  and  county,  and  shall  become 
tbe  organic  law  thereof,  and  supersede  any 
existing  charter  or  amendment  thereof. 
and  all  special  laws  inconsistent  with  such 
charter.  •  •  •  All  courts  shall  take  Ju- 
dicial notice  thereof.  Tbe  charter  so  rati- 
fied may  be  amended,  at  intervals  of  not 
less  than  two  years,  by  proposals  therefor, 
submitted  by  the  legislative  authority  ol 
the  city,  or  city  and  county,  to  the  qualk 
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fled  voters  thereof,  at  a  sreneral  or  special 
election  held  at  least  sixty  days  alter  the 
publlcatton  of  such  proposals,  and  ratified 
by  at  least  three-tiftbs  oJ  the  electors 
TotinK  thereat,  and  approved  by  the  legis- 
lature, as  herein  provided  for  the  approval 
of  the  charter."  This  section  provides, 
in  terms,  that  a  charter  framed  under  it 
shall  be -consistent  with  and  subject  to 
the  laws  of  this  state. "  And  section  6,  art. 
11,  further  provides  that  "all  charters 
framed  or  adopted  by  authority  of  this 
constitution  shall  be  subject  to  and  con- 
trulle<l  by  seneral  laws. "  The  language 
of  this  latter  section  is  plain  and  unam- 
biguous, and  cannot  be  explained  away 
by  any  reasoning,  however  iugeuious.  It 
makeH  all  charters  framed  or  adopted  un- 
der the  constitution  subject  to  and  con- 
trollable by  general  laws.  Thomason  v. 
Ashworth,  73  Cal.  73, 14  Pac.  Kep.  615; 
People  V.  Henshaw,  76  Cal.  436,  18  Pac. 
Rep.  413;  Ex  parte  Ah  You,  82  Cal.  339,  22 
Pac.  Rep.  929.  See,  also.  Brooks  v.  Fischer, 
79  Cal.  173,  21  Pac.  Rep.  652.  The  question 
before  us  was  carefully  and  thoroughly 
considered  in  the  cases  cited,  and  it  is  con- 
clusively shown  that  a  charter  like  the  one 
under  which  the  city  of  Loa  Angeles  exists 
Is  Rubject  to  general  laws,  and  that  a  stat- 
ute like  the  one  now  attacked  is  a  general 
law,  within  the  meaning  of  the  constitu- 
tion. It  Is  useless  to  discuss  the  propriety 
of  allowing  the  legislature  to  interfere  by 
general  laws  with  the  local  aHairs  of  a 
city.  The  constitution  so  provides.  In 
plain  terms,  and,  so  far  as  the  courts  ol 
the  state  are  concerned,  this  must  settle 
the  controversy.  If  the  power  given  the 
legislature  to  enact  laws  of  this  kind  is  an 
evil  affecting  the  rights  of  the  city  govern- 
ments, the  remedy  is  by  amendment  of  the 
constitution.  The  courts  cannot  override 
a  plain  constitutional  provision,  however 
objectionable  it  may  seem  to  parties  inter- 
ested. The  only  Question  about  which 
there  could  be  any  reasonable  doubt  is 
whether  the  statute  under  consideration 
1b  a  general  law  or  not.  and  that  question 
has  been  firmly  settled  by  several  well- 
considered  cases,  above  cited,  and  should 
be  equally  beyond  controversy  in  the 
courts  of  this  state,  it  is  contended  that 
although  the  statute  Is  general  In  its 
terms,  and  made  applicable  to  all  cities,  it 
was,  in  fact,  passed  for  the  purpose  of  af- 
fecting the  improvement  of  a  certain  street 
in  the  city  of  San  Francisco;  but  we  must 
be  governed  hy  the  language  of  the  act, 
and  not  by  any  outside  showing  as  to  the 
intent  and  object  of  its  passage.  Counsel 
concedes  that  the  decided  cases  give  a 
"construction  to  these  provisions  whol- 

f  inconsistent  with  that  tor  nrhich 
[he]  contend,"  but  attempts  to  show 
that  the  precise  question  involved  here 
has  not  before  been  presented  In  such  form 
as  to  make  a  decision  of  Itnecessary.  Per 
haps  the  precise  question  now  before  us 
has  not  been  presented  in  the  same  fnnn 
that  it  is  now  presented,  but  the  precise 
principle  here  involved  has  been  presented, 
and  decided  adversely  to  bis  contention, 
which  is  the  same  thing  in  effect. 

It  is  urged  upon  us  that  the  statute  is 
unconstitutional  so  far  as  it  gives  authori- 
ty to  assess  the  property  of  persons  with- 


in the  assessment  district,  because  the  sub- 
ject of  such  assessment  is  not  included  in 
the  title  of  the  act.  The  title  of  the  act  is 
as  follows:  "An  act  to  provide  for  lay- 
ing out,  opening,  extending,  widening, 
straightening,  or  closing  up  in  whole  or  in 
part  any  street,  square,  lane,  alley,  court., 
or  place  within  muuicipalitleM,  and  to 
condemn  and  acquire  any  and  all  land 
and  property  necessary  or  convenient  for 
that  purpose."  We  think  this  point  is 
not  well  taken.  The  subject  of  the  act, 
and  the  only  one,  is  the  laying  out,  open- 
ing, extending,  widening,  straightening, 
or  closing  up  streets,  squares,  lanes,  alleys, 
and  courts,  or  {ilaces,  and  all  of  the  pro- 
visions of  the  act  relating  to  the  condem- 
nation of  lands,  and  assessments  of  other 
lands  to  pay  therefor,  are  the  means  by 
which  this  one  object  of  the  statute  is  to 
be  accomplished.  Therefore  the  title  of 
the  act,  instead  of  containing  less  than  is 
necessary,  contains  more  than  the  consti- 
tution requires.  De  Witt  v.  San  Francisco, 
2  Cal.  289,  299;  People  v.  Briggs,  50  N.  Y. 
553,  .563;  Brewster  v.  City  of  Syracuse,  19 
N.  Y.  116. 

It  is  further  contended  that  the  statute 
is  unconstitutional  because  it  provides  for 
taking  property  without  due  process  of 
law,  because  the  notice  proA'ided  for  may 
be  given  generally  by  posting,  and  no  per- 
sonal notice  to  each  of  the  parties  inter- 
ested is  Inquired  or  authorized.  Section  2 
of  the  act  provides  that  before  ordering 
the  work  to  be  done  the  city  council  shall 
pass  a  resolution  declaring  its  intention 
to  do  so,  describing  the  work  of  improve- 
ment, and  the  land  deemed  necessary  to 
be  taken  therefor,  and  specifying  the  ex- 
terior boundaries  of  the  district  of  lands 
to  be  affected  or  benefited  by  said  work  or 
improvement,  and  to  be  assessed  to  pay 
the  damages,  costs,  and  expenses  thereof. 
Secti(m  3  provides  for  notice  of  the  pas- 
sage of  such  resolution  as  follows:  "Tlie 
street  superintendent  shall  then  cause  to 
be  conspicuously  posted  along  the  line  of 
said  coutempluted  work  or  Improvement, 
at  not  more  than  three  hundred  feet  in  dis- 
tance apart,  but  not  less  than  three  in  all, 
notices  of  tbe  passage  of  said  resolution. 
Said  notlceshall  beheaded, 'Notice  of  Pub- 
lic Work,'  in  letters  not  less  than  one  Inch 
in  length,  shall  be  in  legible  characters, 
state  the  fact  of  passage  of  the  resolution, 
its  date,  and,  briefly,  the  work  or  improve- 
ment proposed,  and  refer  to  the  resolution 
for  further  particulars.  He  shall  also 
cause  a  notice,  similar  in  substance,  to  be 
published  for  a  period  of  ten  days,  in  one 
or  more  daily  newspapers  published  and 
circulated  in  said  city,  and  designated  by 
said  city  council;  or,  it  there  is  no  daily 
newspaper  so  published  and  circulated  in 
said  city,  then  by  four  successive  Inaer- 
tlons  in  a  weekly  or  semi-weekly  new». 
papei  so  published,  circulated,  and  desig- 
nated. "  Sections  4  and  5  provide  when 
and  how  the  owners  of  either  the  proper- 
ty to  be  taken  or  that  to  be  assessed  may 
appear  and  object  to  the  Improvement, 
and  for  a  heanng  of  such  objections  by 
tbe  city  council.  Following  sections  pro- 
vide for  the  appointment  of  commissioners 
to  determine  the  value  of  the  land  to  be 
taken,  the  amount  of  expenses,  and  that 
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snch  coininlsBioners  shall  determine  the 
value  of  the  land  taken,  fix  the  amount  of 
expensos.  aBsess  the  benefits  to  the  several 
tracts  of  land  within  the  district,  and 
that  they  report  their  proceedings  to  the 
city  council.  Section  13  provides  for  no- 
tice of  the  action  of  the  commiHsioners  as 
follows:  "Said  report  and  plat  shall  be 
filed  in  the  clerli's  office  of  the  city  council, 
and  thereupon  the  clerk  of  said  city  coun- 
cil shall  give  notice  of  such  filing  by  publi- 
cation lor  atleast  ten  days  in  one  or  more 
dally  newspapers  published  and  circulated 
in  said  city ;  or.  if  there  be  no  daily  paper, 
by  three  successive  insertions  In  a  weekly 
or  semi-weekly  newspaper  so  published  or 
circulated.  Said  notice  shall  also  require 
all  persons  interested  to  show  cause,  if 
any,  why  such  report  should  not  be  con- 
firmed, before  the  city  council,  on  or  before 
the  day  fixed  by  the  clerk  thereof,  and 
stated  in  said  notice,  which  day  shall  not 
be  less  than  thirty  days  from  the  first 
publication  thereof. "  Section  14  provides 
tor  objections  to  be  made  by  parties  inter- 
ested, for  a  hearing  of  such  objections, 
and  a  decision  by  the  city  council.  The 
report  of  the  commissioners,  as  confirmed 
or  corrected.  Is  required  by  section  15  to 
be  certified  to  the  street  superintendent 
by  the  clerk,  and  by  section  16  notice  by 
the  street  superintendent  Is  required  as 
follows:  "The  superintendnnt  of  streets 
shall  thereupon  give  notice  by  publication 
for  ten  days  in  one  or  more  daily  newspa- 
pers published  and  circulated  in  such  city, 
orcityand  county,  or  by  twosuccesslvo  in- 
sertions in  a  weekly  or  semi-weekly  news- 
paper so  published  and  circulated,  that  he 
has  received  said  assessment  roll,  and  that 
all  sums  levied  and  assessed  in  said  assess- 
ment roll  are  due  and  payable  immediate- 
ly, and  that  the  payment  of  said  sums  is 
to  be  made  to  him  within  thirty  days 
from  the  date  of  the  first  publication  of 
said  notice.  Said  notice  shall  also  con- 
tain a  statement  that  all  assessments,  not 
paid  before  the  expiration  of  said  thirty 
days,  will  be  declared  to  be  delinquent, 
and  that  thereafter  the  sum  of  five  per 
cent,  upon  the  amount  of  each  delinquent 
assessment,  together  with  the  cost  of  ad- 
vertising each  delinquent  assessment,  will 
be  added  thereto."  The  samesection  pro- 
vides for  the  sale  of  the  lands  assessed  if 
the  assessments  are  not  paid.  It  is  fur- 
ther provided  by  section  18  that  in  case 
any  owner  of  land  neglects  or  refuses  to 
accept  the  amount  allowed  him  as  dam- 
ages, or  objects  to  the  report  as  to  the 
necessity  of  taking  his  land,  proceedings 
ma.v  be  taken  to  condemn  the  same  under 
the  law  of  eminent  domain.  Thus  it  will 
be  seen  that  notice  ot  every  material  step 
to  be  taken  as  against  either  the  owners 
of  land  to  be  taken  or  of  lands  to  be  as- 
sessed is  required  to  be  given,  and  an  op- 
portunity to  be  heard  at  each  step  of  the 
proceedings  is  provided  for.  Therefore,  if 
constructive  service  is  sufficient  In  this 
class  of  cases,  the  objection  made  to  the 
statute  on  this  ground  is  without  founda- 
tion. Spencer  v.  Merchant,  125  U.  S.  345,  8 
Sup.  Ct.  Rep.  921.  It  must  be  borne  in 
mind  that  two  proceedings  are  contem- 
plated and  provided  for  in  the  act,  one 
against  the  property  to  be  condemned  for 


the  use  of  the  street,  the  other  to  assess 
other  property  benefited  by  the  improve- 
ment. This  action  Is  not  by  the  owner 
whose  land  has  been  condemned.  If  the 
notice  provided  for  as  against  him  or  his 
property  is  not  sufficient,  it  cannot  avail 
the  respondent  in  this  ease,  because  a  per- 
fect means  of  condemning  property  is  pro- 
vided for,  as  we  have  seen,  by  Rection  18, 
and  this  object  may  be  accomplished,  and 
the  statute  be  valid,  conceding  that  the 
notice  provided  for  as  against  the  owner 
whose  land  Is  to  be  taken  is  insufficient. 
So  the  question  is  reduced  to  this:  Is  no- 
tice by  posting  and  publication  sufficient 
as  against  the  land  to  be  assessed,  or 
must  personal  notice  be  given?  As  to 
this  question,  it  seems  to  us  there  is  no 
room  for  controversy.  Theleglslaturehas 
the  undoubted  right  to  say  what  notice 
shall  be  given  In  this  class  of  cases,  so 
long  as  the  notice  required  to  be  given  is 
reasonable,  and  the  proceeding  is.  not  ar- 
bitrary, oppressive,  or  unjust,  and  the 
notice  provided  for  need  not  he  a  personal 
one.  Lent  v.  Tlllson,  72  Cal.  404,  413.  K 
Pac.  Rep.  71 ;  Scott  v.  aty  of  Toledo,  36 
Fed.  Rep.  385,  396.  The  notice  provided  In 
this  case  Is  sufficiently  definite.  The  prop- 
erty to  be  affected  must  be  designated  in 
the  resolution  of  intention,  and  the  notice 
must  refer  lo  this  resolution  for  particu- 
lars. This  being  so,  the  notice  is  sufficient 
to  call  to  the  attention  of  parties  interest- 
ed that  the  improvement  is  contemplated, 
and,  by  a  reference  to  the  resolution  which 
becomes,  by  reference  to  it,  a  part  of  the 
notice,  it  is  sufficient  to  apprise  them  that 
their  property  is  included  within  the  dis- 
trict, and  will  be  affected  by  such  proceed- 
ing. In  this  the  notice  differs  materially 
from  the  one  condemned  in  Doorman  v. 
Santa  Barbara   65  Cal.  313,  4  Pac.  Rep.  31. 

The  next  point  urged  against  the  stat- 
ute is  that  it  "authorizes  an  assessment 
for  benefits  and  a  sale  and  conveyance  on 
delinquency,  while  the  improvement  sup- 
posed to  confer  the  benefits  is  hypotheti- 
cal, and  may  be  incapable  of  materializa- 
tion." In  support  of  this  objection  to  the 
law.  It  is  contended  that  the  benefits  that 
will  result  to  the  land  assessed  mnst  be 
rendered  certain  before  the  lien  is  imposed, 
and  that  the  statute  does  not  require  this 
to  be  done.  But,  although  counsel  at- 
tempt to  show  that  the  benefits  to  result 
need  not  be  made  certain,  under  the  stat- 
ute, they  fall  to  convince  us  that  there  is 
or  may  be  any  greater  uncertainty  under 
this  statute  than  any  other  which  leaves 
the  amount  of  benefits  likely  to  result  to 
property  from  a  i)roposed  Improvement 
to  the  mere  judgment  of  parties  upon 
which  the  duty  of  making  the  assessment 
devolves.  In  this  connection  it  is  contend- 
ed that  the  benefit  to  result  to  proi>erty 
affected  is  left  In  uncertainty,  because,  un- 
der the  statute,  the  work  may  never  be 
accomplished.  Butthe  assessment  of  bene- 
fits is  made  upon  the  theory  that  the  work 
is  to  be  accomplished,  and  if  it  Is  not  It  is 
quite  certain  that  no  benefit  could  result. 
Such  a  contingency  could  hardly  inval- 
idate the  statute. 

Again,  it  is  claimed  that  the  "pro  visions 
of  the  act  admit  of  an  assessment  for  ben- 
efits largely  in  excess  of  the  amount  need- 
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ed. "  We  are  not  convinced  ol  the  trnth  of 
IbiH  contention.  But  if,  as  Ib  contended 
misbt  be  the  case,  the  expenses  shonld 
prove  to  be  less  than  has  been  estimated 
by  the  comiulsslonera  in  any  given  case, 
and  the  assessments  are  therefore  too 
high,  the  act  provides  for  refanding;  the 
excess.  To  hold  that  the  assessment 
would  be  Invalid,  and  the  statute  author- 
izing It  void,  because  the  expenses  incurred 
and  the  amount  assessed  did  not,  or  might 
not,  correspond  exactly,  would  defeat 
every  law  of  this  kind.  The  amount  to  be 
assessed  depends  upon  the  amount  found 
by  the  commissioners  to  be  necessary  to 
meet  the  expenses  of  the  improvement, 
and  not  upon  the  actual  expenses  as 
shown  by  the  completion  of  the  work. 
The  fact  that  it  may  subsequently  appear 
that  they  erred  in  estimating  the  amount 
cannot  invalidate  the  assessment,  or  oth- 
erwise avail  the  owners  of  the  property 
assessed,  after  the  report  of  the  commis- 
sioners has  been  made  and  confirmed  by 
the  city  council. 

Again,  It  is  contended  that  so  much  of 
the  statute  as  provides  for  the  assessment 
of  the  value  of  the  property  taken  is  in- 
valid for  varioas  reasons.  For  the  pur- 
poses of  this  -case  this  point  may  be  con- 
ceded. The  statute  itself  recognises  the 
fact  that  by  such  a  proceeding  the  proper- 
ty owner  cannst  be  compelled  to  part 
with  his  property.  It  is  only  a  means  by 
which  the  ralne  of  the  property  may  be 
ascertained,  and,  if  the  amount  thus  fixed 
is  satisfactory  to  the  owner,  and  he  vol- 
untarily conveys  to  the  city  for  that  sum, 
the  ob]ect  sought  is  accomplished  without 
the  expense  of  condemnation  proceedings. 
It  is  simply  a  means  provided  of  agreeing 
to  a  conveyance  of  the  property  for  the 
purposes  of  a  street,  the  commissioners 
acting  as  the  agents  of  the  city.  If  the 
owner  voluntarily  conveys  the  property, 
the  title  thus  obtained  is-  as  good  as  one 
irocured  by  a  condemnation  proceeding, 
and  the  expense  of  such  proceeding  is 
avoided.  Of  this  the  owner  of  property 
assessed  can  have  no  reason  to  complain. 
But,  if  the  owner  is  not  satisfied,  and  re- 
fuses CO  make  ,tbe  conveyance,  then  it  Is 
provided  that  'the  property  may  be  con- 
demned as  in  other  cases.  We  are  unable 
to  see  how  these  provisions  can  affect  the 
validity  of  the  statute,  or  the  liability  of 
the  respondent  to  pay  the  assessment 
made  against  him.  So  it  is  claimed  that 
the  provision  in  the  statute  that  the  city 
may  enter  upon  the  land  and  proceed  with 
the  work  before  the  damages  are  paid  is 
contrary  to  section  14  ol  article  1  of  the 
constitution.  Bat  this  does  not  concern 
the  party  whose  property  has  been  as- 
ses-ted.  It  is  a  question  affeotinsr  the 
riehts  of  the  citv  and  the  partv  whose 
property  Is  sought  to  be  taken. 

Finally,  it  is  contended  that  the  statute 
is  in  violation  of  section  13  of  article  11  of 
the  conntitutiim  of  this  state,  because  it 
delegates  to  a  special  commission  the 
power  to  perform  mtmicipal  functions. 
But  conceding,  without  deciding,  that  the 
opening  or  widening  of  public  highways 
within  a  city  are  municipal  functions,  It 
does  not  appear  that  any  such  functions 
were  delegated  to  this  commission.    The 


commissioners  are  simply  made  the  agents 
of  the  municipalities  to  assist  them  In 
opening  streets.  They  act  under  the  di- 
rection ol  the  city  authorities,  and  their 
acts  are  not  binding  or  effective  until  the 
same  are  approved  and  confirmed  by  the 
city  council.  Therefore,  the  act  done  is 
the  act  of  the  city,  at  last,  and  not  of  the 
commissioners.  The  case  of  Mellon  v. 
Pittsburgh,  81  Leg.  Int.  212.  is  not  in 
point.  The  provision  of  the  Pennsylvania 
statute,  held  in  that  case  to  be  invalid, 
delegated  to  the  commission  named  there- 
in independent  powers.  They  were  not 
subject  to  the  control  of  the  municipal  au- 
thorities in  the  performance  of  their  du- 
ties, and  it  was  upon  this  ground  that  the 
act  conferring  such  powers  upon  them 
was  held  to  be  in  violation  of  a  section  of 
the  constitution  of  that  state  similar  to  if 
not  identical  with  ours.  But  the  com- 
plaint contains  an  allegation  that  the 
property  within  the  assessment  district 
was  not  all  assessed.  This  allegation  ren- 
dered the  complaint  sufflcient.  People  v. 
Lynch,  51  Cal.  20;  Moulton  v.  Parks,  64 
Cal.  181;  Dyer  v.  Harrison,  63  Cal.  447; 
Diggins  v.  Brown,  76  Cal.  318, 18  Pac.  Rep. 
373. 

Numerous  briefs  have  been  presented  in 
this  case,  some  by  attorneys  not  ot  coun- 
sel in  the  case.  They  have  shown  great 
ability,  industry,  and  ingenuity  in  the  at- 
tempt to  break  down  this  statute.  We 
have  given  all  of  these  briefs  our  careful 
attention,  realizing  the  importance  of  the 
questions  presented,  and  have  endeavored 
to  notice  and  pass  upon  every  point  made. 
After  this  thorough  presentation  and  ex- 
amination of  the  case,  we  are  constrained 
to  hold  that  the  statute  under  considera- 
tion is  valid:  that  it  is  in  force  within  the 
limits  of  the  city  of  Los  Angeles.  But  the 
allegation  in  the  complaint  that  the  prop- 
erty was  not  all  assessed  rendered  it  suffi- 
cient, and  the  demuiTer  shonld  have  been 
overruled.    Judgment  affirmed. 

We  concur:  Thornton,  J. ;  McFabland, 
J. ;  Paterson,  J. 

Fox.  J.  I  concur  In  the  judgment,  but 
do  not  concur  in  what  is  said  in  support 
of  the  proposition,  that  the  act  of  1889  is 
in  force  In  the  city  of  Los  Angeles.  Of  the 
written  laws  of  this  state  there  are  four 
classes,  each  established  in  a  different 
mode,  and  by  a  different  body  or  branch 
of  the  government,  and  each  equally  bind- 
ing upon  the  courts  within  its  appropriate 
sphere: 

(1)  The  first  of  these  is  the  constitution. 
This  is  established  by  the  people  of  the 
whole  state,  acting  in  their  collective  ca- 
pacity, and  as  to  all  other  state  laws  is  the 
supreme  law  of  the  land.  The  mode  q1  es- 
tablishing all  other  written  laws  ot  the 
state,  or  of  any  part  of  the  state,  is  that, 
and  that  only,  which  is  prescribed  or  per- 
mitted by  this  supreme  law  so  established 
by  the  people.  This  law,  in  its  operation 
upon  the  people  as  individuals,  and  upon 
every  department  of  the  government  which 
is  established  by  it,  is  made  by  its  own 
terms  mandatory  and  prohibitory,  except 
when  otherwise  within  itexpressed.  Const, 
art.  1.  §  22. 
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(2)  The  eeneral  statute  lawsof  tb^state. 
By  the  conatltution  it  in  ordained  that 
these  must  be  established  by  the  le^sla- 
tlve  department  ot  the  state  govemuient. 
The  mode  and  manner  ot  their  passaxe  is 
prescribed  in  sections  15, 16,  art.  4.  It  mast 
be  by  bill,  and  requires  the  concurrent  ac- 
tion not  only  ot  the  two  houses  of  the  leg- 
islature, but  of  the  governor;  or,  If  be  re- 
fuses to  concur,  then  a  consideration  ot 
his  reasons,  and  reaction  thereon  by  both 
houses,  and  the  concurrence  ot  two-thirds 
of  all  the  members  elected  to  each  house. 
Thus  acting,  the  legislative  department 
may  eetablifb  necessary  and  appropriate 
laws  upon  all  subjects,  and  for  all  pur- 
poses not  in  conflict  with  or  prohibited 
by  the  constitution,  and  must  establish 
laws  upon  certain  subjects,  and  for  certain 
purposes  named  in  the  constitution.  The 
term  "general  laws,"  as  used  in  all  consti- 
tutions or  statutes,  has  both  a  general, or 
common,  and  a  technical,  or  restricted, 
meaning.  In  which  sense  it  Is  used  de- 
pends In  each  particular  instance  upon  the 
context,  and  the  general  scope  of  the  in- 
strument, or  of  that  part  of  the  instru- 
ment In  which  it  is  found.  In  one  of  these 
senses  that  is  held  to  be  a  general  law 
which  applies  to  and  operates  upon  all  ot 
a  given  class  ot  places  or  persons;  in  the 
other,  that  is  a  general  law  only  which 
applies  to  and  operates  upon  all  persons 
and  in  all  places  alike. 

(3)  Municipal  charters,  framed  and 
adopted  by  the  people  resident  within  the 
municipality  affected,  acting  directly,  and 
In  the  manner  prescribed  in  section  8.  art. 
11,  of  the  constitution.  Such  charters 
may  be  said  to  be  general  laws  In  that 
they  apply  to  and  operate  upon  oil  people 
within  the  territorial  limits  ot  the  munici- 
pality all  Ice;  but  they  are  special  and  lo- 
cal in  that  they  have  no  force  oreffect  out- 
side of  such  territorial  limits.  Their  estab- 
lishment by  the  legislntive  department  of 
the  state  government  is  expressly  prohib- 
ited by  the  constitution.  Article  11,  §  6. 
For  the  establishment  of  these  laws,  the 
constitution  talces  from  the  legislature 
and  delegates  to  the  people  of  the  mu- 
nicipalities respectively,  when  they  shall 
see  fit  to  exercise  it,  the  power  to  frame 
and  adopt  tho  law,  and  in  that  way  to 
establish  a  special  and  local  law  such  as 
the  legislature  is  forbidden  to  establish ;' 
the  general  law-making  department  ot  the 
State  government  having  no  power  in 
the  premises  as  such,  but  the  members  of 
the  two  houses  of  the  legislature  being  re- 
quired to  express  their  assent  to  or  ap- 
proval of  the-  instrument  as  a  whole, 
without  alteration  or  amendment,  before 
it  becomes  an  established  law.  When  so 
established  and  approved  it  .is  valid  law, 
—a  part  of  the  written  law  of  the  state,— 
as  much  so,  and  as  binding  upon  the 
courts,  as  any  act  of  the  legislature ;  but, 
unlike  an  act  of  the  leglslativedepartment 
of  the  state  government,  that  department 
has  no  power  ever  to  alter  or  amend  it.; 
Alterations  or  amendments  of  it,  like  al- 
terations or  amendments  of  the  constitu- 
tion, can  only  be  made  by  the  people  by 
whom  the  original  was  adi>pted.  So  far 
an  it  is  not  in  conflict  with  the  constitu- 
tion or  the  general  laws  of  the  state,  and 


by  that  I  mean  laws  which  operate  upon 
all  persons  and  in  all  places  alike,  it  Is  be- 
yond the  reach  of  the  legislature,  and  "su- 
persedes any  existing  charter  and  all 
amendments  thereof,  and  all  special  laws 
inconsistent  with  such  charter."  Article 
11,  §  8.  In  my  judgment  the  word  "spe- 
cial'* as  there  used  includes  all  laws  which 
are  not  general  in  the  broadest  sense;  that 
is,  all  laws  which  do  not  operate  upon  all 
persons  and  In  all  pictces  in  the  statealike. 

(4)  The  remaining  class  of  written  laws 
consists  of  municipal  ordinances  estab- 
lished by  the  legislative  departments  of 
the  resDectlve  municipalities,  and  in  the 
manner  prescribed  by  their  respective 
charters,  or  by  the  general  law  in  cases 
where  municipalities  nre  acting  under  gen- 
eral law. 

In  dissenting  from  the  opinion  of  my  as- 
sociates in  this  case,  I  concede  tliat  the 
several  cases  cited  by  Mr.  Justice  Works, 
heretofore  decided  by  this  court,  contain 
expressions  which  in  form  justify  the  con- 
clusion reached  in  his  opinion;  but  this  Is 
the  flrst  time  in  which  a  case  has  como  be- 
fore the  court  directly  involving  a  conflict 
on  matters  purely  local  and  municipal  be- 
tween the  provisions  of  a  special  charter 
framed  and  adopted  by  the  people,  as  au- 
thorized by  the  constitution,  and  the  pro- 
visions ot  an  act  of  the  legislature  which 
is  a  "  general  law  "  only  in  the  narrow  and 
restricted  sense  of  being  a  law  which  on 
its  face  applies  to  all  municipal  corpora- 
tions. Being  so,  it  furnishes  the  flrst  and 
only  opportunity  which  we  have  had  of 
taking  a  broad  and  comprehensive  view 
^f  the  provisions  of  the  constitution  af- 
fecting municipal  corporations.  There 
can  be  no  doubt  that  thecourthas  always 
been  correct  in  its  expressions  indicating 
that  municipal  corporations  acting  as 
such  undT  the  general  municipal  int'or- 
purattoc  la  w  must  be  governed  by  and 
conform  to  general  laws  of  this  class, 
which  on  their  face  affected  and  were 
framed  to  apply  to  all  municipalities,  for 
that  is  not  only  in  conformity  with  the  ex- 
press provisions  of  the  constitution,  but 
also  with  the  general  interpretation  of 
statutes.  One  act  of  tJie  legislature  will 
always  repeal  another  and  earlier  which 
is  in  direct  conflict  with  It  on  the  same 
subject,  unless  expressly  provided  other- 
wise. But,  under  the  constitution,  an  act 
of  the  legislature  will  not  repenl.  and  can- 
not repeal  by  implication  or  in  express 
terms,  the  provislonn  of  a  special  charter 
like  that  ot  L.08  Angeles,  and  other  munic- 
ipalities having  charters  framed  and 
adopted  by  the  people,  and  approved  by 
the  members  ot  the  two  houses,  unless  it 
is  done  by  force  of  some  express  provision 
of  the  constitution  itself.  I  do  not  accetle 
to  the  proposition  that  the  court  has  been 
heretofore  correct  in  holding  that  munici- 
palities, acting  under  special  charters 
granted  by  the  legislature,  beforethe  adop- 
tion of  the  present  constitution,  and  at  a 
time  when  municipalities  could  only  be  es- 
tablished in  tliat  way,  were  governed  by 
and  their  charters  must  yield  to  the  pro- 
visions of  laws  which  are  general  only  in 
the  sense  that  they  apply  to  municipalities 
generally,  and  not  elsewhere;  but  the 
court  has  so  often  so  held,  in  considering 
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atatntee  like  the  one  auetalned  in  this  case 
by  the  leading  opinion,  that  If  this  were 
the  case  uf  Bucb  a  curporatlon  I  might 
hesitate  about  expressing  my  dissent  at 
any  length,  at  this  late  day,  to  a  decision 
which  only  reaffirmed  opinions  expressed 
by  the  first  Justices  elected  under  the  pres- 
ent constitution.  But  this  is  not  anch  a 
case.  As  before  said,  the  question  now 
comes  up  for  the  first  time  for  the  inter- 
pretation of  what  maybe  called  a  "con- 
stitution charter,  "and  if  the  court  cannot 
correct  what  I  conceive  to  be  tl»o  errors  of 
the  past  it  can,  and  think  it  ought,  at 
least  to  refuse  to  perpetuate  those  errors 
as  against  these  new  charters  which  are 
expressly  authorized  and  protected  by  the 
constitution.  What  I  conceive  to  be  the 
error  of  the  past,  and  the  error  now  pro- 
posed, grows  out  of  what,  in  my  Judg- 
ment, is  a  misinterpretation  of  the  term 
"general  laws,  "as  found  at  tlie  close  of 
section  6  of  article  11  of  the  constitution. 
The  closing  words  of  that  section  are: 
"Cities  or  towns  heretofore  or  hereafter 
organized,  and  all  charters  thereof  framed 
or  adopted  by  authority  of  this  constitu- 
tion, shall  be  subject  to  and  controlled  by 
general  laws. " 

It  is  said  that  the  common  law  of  Eng- 
land is  made  up  of  "general  customs'*  and 
"particular  customs,"  tlie  former  being 
those  customs  which  prevail  throughout 
the  realm,  and  the  latter  those  which  pre- 
vail in  particular  places.  It  would  have 
been  better  for  us,  and  we  should  have 
fallen  Into  less  of  error,  it  we  had  retained 
those  descriptive  words  of  the  early  law* 
writers  in  tne  same  sense  in  which  they 
used  them,  and  said  of  our  own  statute 
laws:  They  consist  of— fl)  General  laws, 
which  are  such  us  prevail  throughout  the 
state,  and  operate  upon  all  persons,  and 
in  all  places,  alike.  (2)  Particular  laws, 
nthich  are  such  as  apply  to  a  particular 
class,  or  particular  classes,  of  persons,  or 
in  particular  places,  but  not  to  all  per- 
sons and  in  all  places.  (3)  Special  laws, 
which  are  such  as  are  passed  for  the  ac- 
compliehment  of  some  special  purpose,  or 
for  the  benefit  of  some  particular  person. 
Of  these  perhaps  relief  bills  are  the  most 
comnuin  example.  (4)  Local  laws,  which 
are  such  us  apply  in  some  par  Jcular  place 
only.  With  such  a  classification  as  this, 
we  should  never  have  fallen  into  such  con- 
fusion OH  now  prevails  as  to  the  meaning 
of  the  term  "general  laws,"  and  the  court 
would  from  the  beginning  have  Interpreted 
that  term  as  used  at  the  close  of  section 
6,  as  above  quoted,  as  I  believe  it  ought 
now  to  be  interpreted.  If  we  give  to  this 
term,  as  is  given  to  it  in  the  opinion  of 
Mr.  Justice  Wokks,  and  in  the  cases  which 
he  cites,  an  interpretation  which  includes 
anythhig  less  than  the  entire  state,  and 
all  persons  and  all  places  in  it,  we  make 
section  8  of  the  same  article  of  the  consti- 
tution a  farce  and  a  snare.  Cndersuch  an 
Interpretation  it  is  worse  than  folly  for 
the  people  of  a  municipality  to  avail  them- 
selves of  the  express  permission  of  the  con- 
stitution, and  frame  and  adopt  for  them- 
selves a  municipal  charter  which  tlie  con- 
stitution forbids  the  legislature  to  alter  or 
amend;  for,  it  this  interpretation  is  to 
prevail,  the  legislature  may  do  indirectly 


what  it  is  expressly  forbidden  to  do  di- 
rectly. To  so  hold  is  to  Impute  to  the 
framers  of  the  constitution  an  absence  of 
intelligence,  or  a  degree  of  duplicity,  which 
I  cannot  conceive  to  be  possible.  On  tlie 
other  hand,  to  construe  the  term  "general 
laws,"  as  used  in  this  place  and  in  this 
connection,  as  meaning  only  those  laws 
which  apply  throughout  the  state,  gov- 
erning all  persons  and  all  places  in  the 
state,  makes  the  constitution  in  this  re- 
gard one  harmonious  whole,  and  secures 
to  the  people  one  of  the  very  objects  bad 
in  view  in  calling  the  convention  which 
framed  the  constitution, — the  right  of  lo- 
cal self-government  as  to  matters  purely 
local  and  municipal,  a  right  which  is  ut- 
terly defeated  by  the  prevailing  construc- 
tion. The  same  rule  should  be  applied  in 
construing  the  words  quoted  by  Mr.  Jus- 
tice Wokks  from  section  8,  to  the  effect 
that  these  charters  mu«t  be  "consistent 
with  and  subject  tothelawsot  this  state." 
Of  course  tliat  refers  to  general  laws,  since 
the  legislature  is  forbidden  to  puaa  special 
or  local  laws  for  the  government  of  munic- 
ipalities, and  since  by  the  same  section  of 
the  constitution  these  charters,  which  are 
both  special  and  local,  supersede  "ail  si)e- 
cial  laws  in  conflict  therewith. "  When  the 
constitution  says  in  section  8  that  the 
charter  framed  and  adopted  in  accordance 
with  the  provisions  of  that  section  must 
be  "consistent  with  and  subject  to  the 
laws  of  this  state,"  it  means  the  same 
laws  as  those  meant  In  section  6,  where  it 
says  that  they  "  shall  be  subject  to  and 
controlled  by  general  laws."  In  Thom- 
ason  V.  Ashworth,  73  Cal.  73, 14  Pac.  Rep. 
915,  and  People  v.  Henshaw,  76  Cal.  436,  18 
Pac.  Rep.  413,  the  charters  under  consider- 
ation were  special  charters,  passed  by  the 
legislature,  and  subject  to  alteration  and 
amendment,  under  the  constitution  under 
which  they  were  passed,  at  the  will  and 
pleasure  of  the  legislature.  Even  if  it  be 
true  that  since  the  adoption  of  the  present 
constitution  such  charters  are  to  be  con- 
trolled by  general  laws  of  the  restricted 
character  which  apply  only  to  particular 
places,— namely,  to  municipalities,  and  not 
to  the  state  at  large,— laws  such  as  I  have 
herein  suggested  should  be  designated  as 
"particular  laws, "and  not  as  "general 
laws, "  it  does  not  follow  that  section  8  ot 
article  11  of  the  constitution  should  be  de- 
stroyed and  rendered  worse  than  nugti- 
tory  by  holding  that  charters  established 
under  its  provisions  should  also  be  buI>- 
ject  to  that  limited  kind  of  general  laws. 
Ex  parte  Ah  You,  82  Cal.  339.  22  Pac.  Rep. 
929,  is  not  la  conflict  with  these  views,  for 
there  the  court  was  acting,  not  upon  the 
provisions  of  the  charter  generally,  but 
upon  the  single  provision  of  such  a  char- 
ter establishing  a  police  court.  That  pro- 
vision may  l>e  void,  and  the  balance  of  the 
charter  be  valid.  If  void,  as  in  the  more 
recent  case  of  People  v.  Toal,  ante,  603, 
(decided  during  the  current  month,)  I  felt 
compelled  to  concede  it  to  be,  it  wasnotso 
because  of  conflict  with  a  law  of  the  class 
here  under  consideration,  but  because  ol 
conflict  with  the  constitution  itself,  the 
language  ot  tlie  constitution  being  that 
such  courts  must  be  established,  not  "  by 
law,"  but  "by  the  Icgialatare. "    Another 
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clause  of  the  constltation  provktea  that 
such  courtp  shall  have  such  Jurisdiction  aa 
is  conferred  upon  them  "  by  law. "  Under 
the  constitution,  therefore,  the  court  must 
be  pstabllshed  by  the  legislature,  but,  be- 
ing so  established,  I  have  no  doubt  juris- 
diction might  be  conferred  upon  It  by  one 
of  these  charters,  in  cases  arising  under 
the  charter,  or  under  municipal  ordinances 
passed  in  pursuance  thereof.  Brooks  v. 
Fischer,  79  Cal.  173,  21  Pnc.  Rep.  652,  was. 
It  is  true,  a  case  In  which  the  same  charter 
here  under  consideration  was  involved. 
But  there  the  question  was  as  to  the  va- 
lidity of  the  charter  as  a  whole,  the  real 
question  being  as  to  whether  It  had  been 
properly  approved  by  the  legislature.  It 
was  suggested  that  even  if  properly  ap- 
proved it  was  still  Invalid,  because  some 
of  Its  provisions  were  In  conflict  with  the 
provisions  of  some  of  this  class  of  mis- 
called general  laws.  It  was  correctly  held 
that  a  conflict  of  some  particular  provis- 
ion of  a  charter  with  such  a  law  would  not 
vitiate  the  whole  charter,  and.  In  discuss- 
ing that  <)uestlon,  it  was  merely  assumed 
that  the  ruling  In  the  former  cases  might 
apply  to  these  charters,  but  without  decid- 
ing that  they  would  do  so. 

Kntertalning  these  views,  I  ara  clearly 
of  the  opinon  that  the  act  of  3889,  under 
which  the  proceedings  complained  of  in 
this  case  were  had.  does  not  apply  to  mu- 
nicipalities acting  under  charters  framed, 
adopted,  and  established  as  provided  in 
section  8,  art.  11,  of  the  constitution,  and 
is  not  in  force  within  the  limits  of  the  city 
of  Los  Angeles. 

Bkatty,  C.  J.  T  concur  in  the  Judgment, 
and  in  the  main  In  the  opinion  of  Justice 
Fox.  For  the  reasons  set  forth  In  the  dis- 
senting opinions  of  Justice  McKinbtry  In 
Thomason  v.  Ash  worth,  73  Cal.  73,  14  Pac. 
Rep.  615,  and  in  People  v.  Henshaw,  76 
Cal.  453, 18  Pac.  Rep.  413,  I  think  those 
cases,  and  the  case  of  Ex  parte  Ah  You, 
82  Cal.  339,  22  Pac.  Rep.  929,  were  errone- 
ously decided,  and  that  the  provisions  of 
the  charter  of  Los  Angeles  with  respect  to 
the  opening  and  widening  of  streets  apply 
In  that  city  to  the  exclusion  of  the  statute 
of  1889.  I  think,  moreover,  that  the  stat- 
uleis  unconstitutional  on  two  grounds: 
First,  it  does  not,  when  tested  by  the  lib- 
eral doctrine  of  Lent  v.Tlllson,  72  Cal.  404, 
14  Pac.  Rep.  71,  provide  for  any  proper 
notice  to  o  wners  of  property  affected ;  and, 
second,  it  permits  assesswentti  upon  the 
property  supposed  to  be  benefited  in  excess 
of  the  benefits. 


85  Cal.  014 

BiGBLuw  V.  City  of  Los  Anoeles  et  al. 
(No.  13,301.) 

(Supreme  Covirt  of  Calif omia.    Sept  11, 1890.) 

IXJL-NCTIOS— EVIDBN'CE— ReMEDT  AT  LaW. 

On  application  for  an  injunction  af^inst  the 
erection  of  a  bridge  by  a  city,  the  affidavits  as 
to  the  effect  of  the  structure  on  plaintiff's  prop- 
erty were  conflicting.  Plaintiff  had  stood  by  un- 
til the  greater  part  of  the  work  was  completed, 
and  disclaimed  any  intention  of  permanently  en- 
joining the  construction  of  the  bridge,  but  she  on- 
Iv  desired  to  secure  the  amount  of  damages  occa- 
sioned to  her  property  before  the  work  was  com- 
pleted.   There  was  no  claim  that  defendant  was 


unable  to  respond  In  damages.    H«td,  that  the 
injunction  was  properly  denied. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  county ;  Lccien  Shaw,  Judge. 

Wells,  Oiitbrie  &  Lee,  for  appellant.  C. 
McFurland,  S.  C.  Hubbell,  and  Chapman  & 
Headrick,  for  respondents. 

Paterbon,  J.  This  Is  an  action  to  re- 
strain the  city  of  Los  Angeles  and  the  Cali- 
fornia Bridge  Company  from  erecting  a 
bridge  and  viaduct  across  the  Los  Angeles 
river  on  First  street  within  the  city  limits. 
The  hearing  of  the  application  for  a  prelim- 
inary injunction  was  had  upon  the  plead- 
ings and  aflldavlts.  Thereupon  the  court 
denied  the  application,  and  vacated  tbe 
preliminary  order,  which  It  had  made, 
restraining  the  defendants  from  further 
proceedings  pending  the  hearing  of  the 
motion.  The  material  allegations  of  the 
complaint  are  dented  in  the  answer  of  tbe 
city,  and  also  in  thecomplaint  of  interven- 
tion which  thecourt  allowed  to  be  filed  on 
behalf  of  the  Los  Angeles  Cable  Railway 
Company;  and  the  affidavits  used  on  the 
hearing  are  very  conflicting  as  to  the  siee, 
height,  and  effect  of  the  structure.  The 
showings  made  by  all  parties  evidently 
left  the  court  in  doubt  as  to  the  probable 
effect  of  the  viaduct  upon  the  property  of 
the  plaintiff;  and,  as  the  plaintiff  had 
stood  by  until  the  greater  part  of  the  work 
had  been  completed,  and  was  endeavor- 
ing only  to  secure  the  amount  of  damage 
occasioned  to  herproperty  before  the  work 
was  completed,  and  disclaiming  any  in- 
tention of  perpetually  enjoining  the  de- 
fendants from  constructing  the  bridge,  tbe 
court  deemed  it  best  to  let  the  work  go 
on,  there  being  no  claim  that  the  defend- 
ant is  unable  to  respond  In  damages.  In 
this  conclusion  we  think  the  court  was 
right;  but,  whether  right  or  wrong,  there 
was  no  such  abuse  of  discretion  as  would 
warrant  us  in  setting  aside  its  order.  "It 
accords  with  the  theory  of  our  system 
that  the  supreme  court  shall  have  the  ben- 
efit of  the  judgment  of  the  district  [now 
superior]  court  at  the  final  hearing  below, 
and,  except  in  a  clear  case,  we  ought  not 
to  anticipate  the  final  judgment  •  •  • 
by  our  action  on  appeal  from  the  order 
granting  [or  denying]  the  preliminary  in- 
junction.'*' Patterson  v.  Supervisors,  50 
Cal.  345;  Mlddleton  v.  Franklin,  8  Cal.  288; 
White  V.  Nunan,  60  Cal. 406.  The  fact  that 
the  work  sought  to  be  enjoined  Is  one  of  a 
public  nature,  one  which  affects  the  public 
convenience,  and  that  there  Is  no  doubt  of 
the  ability  of  the  defendant  to  respond  In 
damages,  are  Important  matters  to  be 
considered  In  determining  the  right  to  an 
injunction.  Real  Del  Monte  Consolidated 
G.  &  S.  Mln.  Co.  V.  Pond  G.  &  S.  Min.  Co., 
23  Cal.  84;  Logansport  v.  Uhl.  99  Ind. 
531 ;  Payne  v.  English,  79  Cal.  540,  21  Pac. 
Rep.  952;  Crawford  ▼.  Bradford,  23  Fla. 
404,  2  South.  Rep.  782:  Omaha  Horse  Ry. 
Co.  V.  Cable  Co.,  32  Fed.  Rep.  727.  Coun- 
sel for  appellant  seems  to  fear  that,  un- 
less the  city  Is  compelled  to  make  com- 
pensation before  the  work  Is  completed, 
plaintiff  will  be  left  without  a  remedy  for 
the  damages  sustained  by  her,  the  pro- 
visions of  the  Code  with  respect  tn  emi- 
nent domain    being  the   only   procedure 
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proscribed  for  aeflesBing  the  damages.  In 
Reardon  v.  San  Francisco,  66  Cal.  606, 6  Pac. 
Rep.  317,  the  court  said :  "  If  compensation 
has  not  been  hod  in  condemning  the  land 
for  the  street  under  the  statute  for  such 
condemnation,  it  can  be  reovered  in  an 
action. "  The  question  as  to  what  dam- 
ages are  recoverable  by  abutting  owners 
in  caues  of  obstructions  in  public  streets 
by  municipal  corporations  acting  in  be- 
half of  the  state  for  the  better  convenience 
ot  the  public  is  not  necessarily  before  us  on 
this  appeal.  The  subject,  we  may  say, 
however,  in  thus  passing  over  tlie  i>oint, 
was  thoroughly  and  carefully  considered  in 
Reardon  v.  San  Francisco,  supra.  Other 
points  made  by  appellant  do  not  require 
notice.    Order  afSrmed. 

We  concur:    Fox,  J.;   McFarland,  J.; 
Shakpstein,  J. 

Thornton,  J.  I  concur  in  the  judgment. 


tS  Cal.  <10 

Rosenberg  et  al.  v.  Ford.    (No.  13,548.) 
(Supreme  Court  of  Caltfomia.    Sept  11, 1890.) 

MOBTOAOES — CONSIDERATIOK. 

A  wife  joined  her  husband  in  ezecaUng  & 
mortgage  of  ttie  homestead,  declared  on  com- 
munity property,  to  secure  notes  made  by  the 
husband.  He  shortly  afterwards  died,  and  she 
became  his  administratnx,  and  published  the 
notice  required  by  law  to  creditors  to  present 
their  claims  within  tour  months.  The  holders  of 
the  notes  and  mortgage  failed  to  present  them 
within  the  prescribed  time,  so  that  they  became 
barred;  but  the  administratrix,  in  ignorance  of 
this  faict,  executed  another  mortgage  to  secure 
tiiese  notes  and  others  made  by  her.  Held,  that 
this  mortgage  was  without  consideration  in  so 
far  as  it  secured  the  husband's  notes  secured  by 
the  first  mortgage. 

In  bank.  Appeal  from  superior  court, 
Plumas  Goonty ;  6.  G.  Clolgh,  Judge. 

Goodwin  &  Goodwin,  for  appellant  F. 
B.  Whitlug  and  Ben.  Morgan,  ( W.  W.  Kel- 
logg, ot  counsel,)  for  respondents. 

Per  Curiam.  This  action  is  for  the  fore- 
closure of  a  mortgage.  It  appears  that 
the  appellant  and  her  husband,  in  his  life- 
time, executed  a  mortgage  to  secure  cer- 
tain notes,  made  by  the  husband,  upon 
a  homestead  declared  upon  community 
property.  The  husband  afterwards  died, 
and  the  wife  qualified  as  the  admlnistr-ir- 
trix  of  his  estate,  and  pnbllshed  the  no- 
tice required  by  law  for  creditors  of  the 
estate  to  present  their  claims  within  four 
months  of  the  publication  of  the  notice. 
The  holders  of  the  notes  and  mortgage 
failed  to  present  them,  or  either  of  them, 
within  the  time  prescribed  by  the  notice 
for  allowance  or  rejection.  After  such 
neglect  on  their  part,  they  obtained  an- 
other mortgage  from  the  defendant,  Mrs. 
Ford,  securing  the  payment  of  other 
notes,  the  amounts  of  which  were  made 
up  of  the  original  debt  of  the  husband, 
and  of  the  sum  of  f  292,  borrowed  by  the 
wife  prior  to  the  time  she  ga  ve  the  second 
mortgage  and  notes.  At  the  time  she 
thus  executed  tbat  mortgage  and  the 
notes  It  secured,  she  did  not  know  that 
the  first  mortgage  and  notes  were  barred 
for  the  want  of  presentation, etc.,  but  exe- 
cuted them  in  ignorance  and  mistake  as  to 


the  law  upon  such  a  matter.  It  is  also  al- 
leged in  the  answer  that  she  believed  the 
first  mortgage  and  notes  to  be  valid,  and 
the  plaintiffs  represented  them  so  to  be, 
and  that  she  wns  liable  to  pay,  satisfy, 
and  discharge  them  when  she  executed 
the  last  notes  and  mortgage;  but  it  is  not 
alleged  that  at  such  time  the  plaintiffs 
knew  that  they  were  invalid,  and  concealed 
such  knowledge  from  her.  Several  months 
after  the  extHJution.  by  the  defendant,  of 
the  notes  and  mortgage  now  under  con- 
sideration, she,  for  tlie  first  time,  discov- 
ered that  they  were  barred  ;  and,  as  soon 
as  she  learned  such  to  be  the  law,  she 
notified  the  plaintiffs  that  she  had  exe- 
cuted these  obligations  under  such  mis- 
take of  law,  and  that  they  were  invalid, 
except  as  to  the  sum  of  $2!)2,  and  Interest 
thereon,  which  was  what  she  had  herself 
Individually  borrowed  of  them.  It  is  fur- 
ther alleged  in  the  answer  that,  except  as 
to  the  $292,  u,nd  interest,  the  notes  and 
mortgage  were  without  consideration  as 
to  the  defendant.  The  conclusion  of 
law,  from  the  findings,  is  that  tlie  consid- 
eration for  the  execution,  by  the  defend- 
ant, of  the  promissory  notes  and  mort- 
gage set  forth  in  the  complaint,  Is,  in  all 
respects,  adequate  and  sufficient  in  law, 
and  that  said  mortgage  Is  a  valid  and 
binding  lien  upon  the  propeity  and  prem- 
ises therein  described.  Assuming,  as  we 
must  under  the  decision  in  Camp  v.  Grider, 
62  Cal.  20,  affirmed  in  Bollinger  v.  Mann- 
ing, 79  Cal.  7,  21  Pac.  Rep.  375,  and  Asso- 
ciation V.  King,  83  Cal.  443,  23  Pac.  Rep. 
376,  that  the  failure  to  present  for  approv- 
al anil  allowance  the  first  notes  and  mort- 
gage operated  as  a  bartothe  foredosureof 
the  raoi'tgage.  It  then  becomes  important 
to  determine  whether  the  execution  of  the 
last  notes  and  mortgage,  so  far  as  the 
amount  of  the  first  notes  is  concerned,  was 
based  upon  an  adequate  consideration. 
It  is  argued  for  the  appellant  that  the 
notes  first  given  were  for  the  husband's 
debt  alone,  and  the  wife's  joining  in  the 
first  mortgage  was  to  secure  the  payment 
of  that  debt,  she  not  being  liable  on  the 
debt,  or  receiving,  so  far  as  the  record 
shows,  any  consideration  whatever  for 
the  execution  of  the  mortgage;  tbat, 
when  the  notes  became  barred,  they  were 
debts  ot  her  husband,  not  hers;  that, 
when  the  mortgage  was  barred,  it  was 
one  (as  to  the  debt  secured  thereby)  on 
which  she  was  a  surety  merely;  that  she 
was  not  bound,  either  legally  or  morally, 
to  pay  the  debt  of  her  husband,  or  to  re- 
secure  Its  payment  after  It  was  barred; 
that  she  could  obtain  no  benefit  by  so  do- 
ing, but  would  be  prejudiced,  since,  by  the 
non-presentation  of  the  claims  of  the 
plaintiffs,  she  was  precluded  from  having 
the  debt  paid  out  of  the  estate,  leaving 
out  the  homestead:  that  the  notes  of  the 
husband  were  executed  and  the  debt  con- 
tracted before  the  execution  of  tlie  first 
mortgage,  which  she  signed  at  the  request 
ot  her  husband,  and  that  the  debt  was 
not  contracted  on  the  faith  that  she 
would  sign  It;  that  there  was  no  legal 
obligation  for  her  to  execute  notes  and  a 
mortgage  in  lieu  of  those  already  barred ; 
tbit  there  was  no  benefit  conferred  on  her 
by  the  execution  ot  the  second  mortgage, 
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except  to  the  extent  of  the  $292,  which 
was  a  separate  and  distinct  consideration 
from  the  first  notes  and  mortgage;  that 
she  had  received  nothing,  by  way  of  con- 
sideration, out  of  that  which  her  husband 
received  as  the  basis  of  the  first  notes; 
that  she  had  once  Jeopardized  the  home- 
stead to  secure  the  payment  of  those 
notes,  and  the  plaintiffs,  by  their  own 
negligence,  had  not  only  gotten  the  first 
notes  and  mortgage  barred,  but  had  de- 
prived the  defend  ant  of  her  statutory  right 
to  have  the  mortgage  first  satisfied  out 
of  property  ol  the  estate  other  than  the 
homestead ;  that  she  received  nothing 
beyond  the  (^92,  and  the  plaintiffs  cannot 
be  said  to  have  been  prejudiced,  so  far  ns 
her  conduct  was  concerned,  to  any  extent, 
so  as  to  malie  it  a  safflcient  moral  consid- 
eration to  support  a  new  contract  from 
her  to  the  promisee  to  pay  the  debt  of 
another;  that  the  notes  and  mortgage 
the  plaintiffs  gave  up  were  of  no  value; 
that  their  collection  was  not  enforceable 
either  against  the  homestead  or  the  es- 
tate; and  that  the  plaintiffs,  as  prom- 
isees, were  certainly  not  prejudiced  by 
getting  new  notes  and  a  new  mortgage  in 
lieu  of  those  that  were  barred.  The  fur- 
ther point  Is  made  that,  from  the  allega- 
tions of  the  answr,  It  appears  that  both 
parties  were  under  a  mutual  misapprehen- 
sion as  to  the  law  when  the  notes  and 
mortgage  now  under  consideration  were 
executed,  and  that  there  Is  no  finding 
upon  the  issue  made.  We  think  the  ap- 
pellant is  right  In  both  of  these  conten- 
tions, and  that,  lor  tliese  reasons,  the 
cause  must  be  reversed.  The  mortgage, 
so  tar  as  it  covered  the  amount  Included 
In  the  former  mortgage  on  the  homestead, 
was  without  consideration.  The  debt 
was  not  the  debt  of  the  appellant.  She 
was  under  no  personal  obligation,  either 
legal  or  moral,  to  pay  it,  and  the  failure 
to  present  It  as  a  claim  against  her  hus- 
band's estate  leleased  the  homestead 
property.  Judgment  reversed  as  to  the 
amount  Included  In  the  original  mort- 
gage, and  affirmed  as  to  the  balance,  and 
the  court  below  is  instructed  to  modify 
the  J  ndgment  accordingly ;  the  respondents 
to  pay  the  costs  of  this  appeal. 

Paterson,  J.,  dissenting. 

85  Chl.  ISO  

People  v.  Ah  Own.    (No.  20,645.) 

{Sujn-eme  Court  of  California.    Sept.  10,  1890.) 

Gambuno — Cbimisal  Pbosecutiox— Opinion 

kvidekcb. 

1.  On  an  indictment  under  Pen.  Code  Cal.  $ 
830,  for  playing  the  game  of  "tan, "  whore  the  po- 
liceman vho  arrested  defendant  lias  testified  that 
ho  did  not  see  defendant  engage  in  the  game 
th&t  was  being  played,  it  is  error  to  allow  him 
to  testify  that  from  the  position  defendant  occu- 
pied at  the  table,  he  supposed  that  he  was  the 
bamkec,  since  that  is  a  mere  opinion  of  the  wit- 
ness. 

2.  An  Instruction  that  the  jury  should  find 
defendant  guilty  if  they  found  from  the  evi- 
dence, either  that  he  himself  directly  played  or 
conducted  the  game,  or  that  he  aided  and  abetted 
others  in  so  doing,  is  not  prejudicial  to  defend- 
ant 

In  bank.  Appeal  from  superior  court, 
Sacramento  county;  Joux  W.  Arm- 
BTRONO,  Judge. 


A.  L.  Hart,  lor  appellant.    Geo.  A.  John- 
SOB,  Atty.  Gen.,  for  the  People. 

Shaspbtein,  J.  The  Information  charges 

that  "the  said  Ah  Own,  on  the day 

of  February,  A.  D.  1888,  at  the  city  of  Sac- 
rainonto,  in  the  said  state  of  California, 
and  before  the  filing  of  this  information, 
did  then  and  there  willfully,  unlawfully, 
and  feloniously  play,  carry  on,  open, cause 
to  be  opened,  and  conduct,  as  owner,  for 
gain,  a  certain  banking  game  known  as 
and  by  the  name  of  'tan,' said  game  being 
then  and  there  played  with  certain  de- 
vices, to-wit.  buttons,  checks,  and  Chi- 
nese coin,  and  othermoney,  and  other  rep- 
resentativea  ol  value,  contrary  to  the 
form,  force,  and  effect  of  the  Statute  In 
such  case  made  and  provided,  and  against 
the  pence  and  dignity  of  the  people  of  the 
state  of  California. "  Section  330  of  the  Pe- 
nal Code  reads  as  follows:  "Every  person 
who  deals,  plays,  or  carries  on,  opens, 
or  causes  to  be  opened,  or  who  conducts, 
either  as  owner  or  employe,  whether  for 
hire  or  rot,  any  game  of  faro,  monte, 
roulette,  lansquenet,  rouge  et  noire,  ron- 
do, tan,  fan-tan,  stud-horse  poker,  seven 
and  a  half,  twenty-one.  or  any  banking  or 
percentage  game  played  with  cards,  dice, 
or  any  device,  for  money,  checks,  credit, 
or  any  other  representative  ol  value.  Is 
punishable  by  fine  of  not  less  than  two 
hundred  nor  more  than  one  thousand  dol- 
lars, and  shall  be  imprisoned  in  the  coun- 
ty jail  until  such  fine  and  costs  of  prosecu- 
tion are  paid,  such  imprisonment  not  to 
exceed  one  year;  and  every  person  who 
plays  or  bets  at  or  against  any  of  said 
prohibited  game  or  games  is  guilty  of  a 
misdemeanor."  Under  the  information 
it  was  Incumbent  on  the  prosecution  to 
prove  that  tlie  defendant  played,  carried 
on,  opened,  or  caused  to  be  opened,  and 
conducted,  as  owner,  a  game  f>f  "tan." 
To  prove  that  allegation  the  prosecution 
placed  upon  the  witness  stand  the  police 
officer  who  arreste<l  the  defendant  and 
made  the  complaint  against  him  before 
the  committing  mnglstrate.  The  witness 
testified,  in  substance,  that,  on  the  night 
of  the  2l8t  of  February,  1888,  he  arrested 
the  defendant;  that  ou  the  night  of  the 
arrest,  at  about  9  o'clock,  he  was  passing 
along  and  noticed  that  the  front  door  ol 
the  house  in  which  the  arrest  was  made 
was  closed ;  that  he  walked  around  the 
house  quickly;  that  there  was  a  little 
counter  in  front  whei-e  the  Chinese  hare  a 
little  store;  that  he  Jumped  over  the  eonn- 
ter,  and  pushed  himself  into  the  room 
where  a  game  of  "tan"*  was  being  played ; 
that,  when  he  got  Into  the  room,  the 
Chinaman  that  was  dealing  dropped  his 
stick,  and,  with  the  players,  ran  to  the 
back  end  of  the  room ;  that  the  defendant 
occupied  a  chair  which  witness  called  the 
"banker's  chair;"  that  the  defendant  was 
behind  the  table;  that  the  witness  reached 
and  caught  defendant  and  held  him,  and 
obtained  some  of  the  money  that  was  on 
the  table  in  front  of  him.  The  witness  then 
gave  a  description  of  the  game  of  "tan." 
On  his  cross-examination  the  witness  tes- 
tified, in  substance,  that,  at  the  time  he 
went  into  the  room,  he  saw  the  game  In 
operation ;  that  one  man  bad  a  stick  In 
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blshand.pnllfaiKtbebnttons  out;  thattbe 
witness  (lid  not  know  who  he  was ;  that 
be  did  not  see  tbe  defendant  doing  any- 
thing;, but  only  saw  him  occupying  the 
position  which  he  had  previously  de- 
scribed; that  he  did  not  see  the  defendant 
conduct  the  game,  nor  did  he  see  him  take 
into  his  hand  any  instrument  with  which 
the  game  was  conducted,  nor  did  he  see 
him  take  Into  his  hand  any  of  the  money 
that  was  on  the  table  or  In  the  drawer. 
The  following  cross-examination  was 
thereupon  conducted:  "Question.  Did 
you  see  him  do  anything  towards  play* 
ing  the  game  of  'tan?'  Answer.  Well, 
my  judgment  was—  Q.  Yon  need  not 
state  your  judgment.  I  asked  you  the 
fact.  Did  you  see  him  do  anything 
towards  conducting  the  game  of  *  tnn,' 
or  any  other  game?  A.  Well,  about  the 
position  that  he  occupied—  Q.  I  do  not 
ask  you  about  the  position.  I  am  asking 
you  about  tbe  fact,  and  I  ask  you  to 
give  an  Impartial  statement  of  the  fact 
without  putting  your  judgment  in.  A. 
J  have  stated  what  I  saw. "  The  last  fore- 
going question  was  thereupon  repeated  to 
the  witness,  to  which  he  answered,  "No." 
"Q.  You  saw  him  sitting  there  in  a  chair? 
A.  Yes.  Q.  And  that  Is  all  that  yon 
saw?  A.  And  his  moving  and  trying  to 
get  away."  The  witness  then  gave  a 
description  of  the  room,  of  the  persons  in 
it,  the  surroundings,  the  instruments  for 
playing  tne  game,  etc.,  and  thereupon  the 
fudge  asked  tbe  following  question: 
"Could  you  tell  from  the  position  at  the 
table  whether  he  was  the  man  who  re- 
ceived and  paid  out  the  money?"  Coun- 
sel for  defendant  objected  to  the  question 
as  being  irrelevant,  and  as  involving  an 
inference  of  the  witness.  The  court  over- 
ruled the  objection,  defendant  excepted, 
and  tbe  witness  answered:  "Yes,  he  oc- 
cupied tbe  position  of  the  man  that  paid 
the  money."  The  witness  on  his  further 
cross-examination  stated,  among  other 
things,  that  he  supposed  that  the  defend- 
ant was  the  banker  from  the  position  he 
occupied,  and  that  if  there  had  been  some 
other  person  In  that  room  who  was  not 
Interested  In  the  game,  and  had  been  oc- 
cupying that  place,  and  had  been  sitting 
in  that  chair  for  a  moment  to  rest,  he, 
witness,  would  naturally  have  supposed 
that  be  was  tbe  banker,  and  would  have 
prevented  him  from  running  a  banking 
business  under  such  circumstances.  And 
after  some  further  statements  of  like  im- 
port, the  district  attorney  asked  the  fol- 
lowing questions:  "You  stated  that  if 
you  should  iso  into  the  room  where  '  tan ' 
had  been  carried  on,  and  saw  a  man  In 
that  position,  that  you  would  say  that 
he  was  the  banker.  "Would  you  say  that, 
if  you  did  not  see  the  implements  of  the 
game,  the  buttons,  and  the  lead,  and  the 
money,  and  the  stick,  and  tbe  money  in 
the  drawer  ready  to  pay  off  the  debts,— 
would  you  say  that.  If  you  did  not  see 
them?"  Counsel  for  defendant  objected 
to  the  question  as  being  argumentative 
and  calling  for  an  Inference  of  the  wit- 
ness. Theobjection  was  overruled,  defend- 
ant excepted,  and  the  witness  answered, 
"No. "  It  is  clear  that  the  court,  by  over- 
ruling tbe  objections  to  tbese  two  ques- 


tions, admitted  evidence  of  the  opinion  of 
the  witness  upon  facts  which  were  in  evl- 
dence  before  the  jury,  and  upon  which  tbe 
Jui-y  were  as  competent  as  the  witness  to 
form  an  opinion;  and  a  jury  should  not 
be  Influenced  by  the  opinion  of  any  one 
not  more  competent  to  form  one  than 
themselves.  As  a  general  rule  the  opin- 
ion of  w  Itnesses  Is  not  admissible  in  evi- 
dence. They  must  speak  to  facts  within 
their  knowledge.  "A  witness  can  testify 
of  these  facts  only  which  hekuovvsothis 
own  knowledge,— that  Is,  which  are  de- 
rived from  his  own  perceptions,— except 
in  those  few  express  cases  In  which  hla 
opinions,  or  inferences,  or  declarations  of 
others,  are  admissible. "  Code  Civil  Proc. 
§  1845.  This  case,  obviously.  Is  not  with- 
in the  exception  to  the  general  rule. 

We  think  the  court  erred  in  overruling 
the  objections  to  the  questions  which 
called  for  the  opinion  or  inferences  of  the 
witness  upon  facts  to  which  he  had  testi- 
fied, aud  that  it  is  an  error  of  a  character 
which  Imports  Injury  to  the  appellant. 
Rice  V.  Heath,  89  Cal.  609;  Spanagel  v. 
Bellinger,  38  Cal.  278;  Sweeney  v.  Kellly, 
42  Cal.  402;  Ponce  v.  McElvy,  51  Cal.  222. 
Among  other  instrnctions  to  tbe  jury  the 
court  gave  the  following:  "Every  person 
who  deals,  plays,  carries  on,  or  causes  to 
be  opened,  or  who  conducts  any  game  of 
tan  played  within  any  device  for  money, 
checks,  credits,  or  other  representative  of 
value,  is  guilty  of  a  crime:  and  all  per- 
sons concerned  in  the  commission  of  a 
crime,  whether  it  be  a  felony  or  misde- 
meanor, and  whethfir  they  directly  com- 
mit the  act  constituting  tlie  offense,  or, 
being  present,  did  aid  and  abet  in  its  com- 
mission, are  principals  in  such  crime  so 
committed.  And  if  you  find  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that 
the  defendant  did  deal,  play,  carry  on,  or 
cause  to  be  opened  or  conducted,  either 
directly  himself,  or  aided  and  abetted 
some  other  person  in  dealing,  playing, 
carrying  on,  or  conducting,  a  game  of  tan 
with  any  device  for  money,  checks,  cred- 
its, or  other  representative  of  value,  at  the 
time  and  place  mentioned  in  the  informa- 
tion, you  should  find  a  verdict  of  guilty ; 
but  otherwise  you  should  acquit  him. 
The  word  'play' as  used  In  This  instruc- 
tion does  not  refer  to  such  persons  as  play 
or  bet  at  or  against  the  game;  that  is, 
those  who  are  on  the  outside  betting  or 
playing  at  the  game. "  While  this  Instruc- 
tion is  justly  obnoxious  to  unfavorable 
criticism,  we  fail  to  see  that  appellant 
could  be  prejudiced  by  it.  We  purposely 
refrain  from  expressing  any  opinion  us  to 
the  sufficiency  of  the  evidence  to  justify  the 
verdict  of  the  jury,  because  a  retrial  must 
be  had.  Judgment  and  order  reversed, 
and  cause  remanded  for  a  new  trial. 

We  concur:  McPart.and,  J. ;  Works,  J.} 
Fox,  J. ;  Patekson,  J. 


n  Cal.  ta 

Hewi-ett  t.  Pilcher  et  at.    (No.  18,459.) 

(Supreme  Court  0/ Catt/omio.   SepL  10,1890.) 

Ras  AiMusicATi.— laBUB  Out  or  Chamcxst. 

1.  Defendant  conveyed  land  to  N.,  who  Bft> 

arwards   conveyed    to    P.,   and  he    mortgaged 

it  to  plaintift.    Defendant  then  saed  and  had  the 
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eonTeyaaoM  to  IT.  and  P.  set  aside,  ontbe  gronnd 
that  they  had  ooUnded  and  obtained  the  oonvey- 
anoes  from  him  by  fraud.  Held  that,  in  a  suit 
by  plaintiff  to  foreclose  the  mortgage,  this  Judg- 
ment is  not  admissible  to  show  fraud  aa  against 
plaintiff. 

3.  Where  issues  are  submitted  to  a  Jury,  but 
the  court  afterwards  adopts  their  veraict  and 
finds  on  all  the  issues,  errors  In  the  Instructions 
given  become  immaterial,  as  the  correctness  of 
the  judgment  may  be  tested  by  the  evidence 
alone. 

In  bank.  Appeal  from  saperlor  coart. 
Calaveras  county;  C.  V.  Got'iwhalk, 
Judge. 

Geo.  D.  Shadftarne.  for  appellants.  Geo. 
B.  Williams,  (Jaa.  G.  Mugnire,  of  counsel.) 
tor  respondent. 

Works,  J.  The  appellant  Watson,  being 
the  owner  of  certain  real  estate,  conveyed 
the  same  to  one  Newstadt,  who  subse- 
quently couveyed  the  same  to  one  Pllcher. 
Pllcher  mortgHged  the  property  to  the  re- 
spondent. After  the  execution  of  the 
mortgage,  Watson  brought  an  action 
against  Newstadt  and  FUcher  to  set  aside 
the  conveyance  by  him  to  Newstadt,  and 
the  conveyance  from  Newstadt  to  Pllcher, 
on  the  ground  that  they  had  colluded  to- 
leether,  and  procured  the  conveyance  from 
bim  by  fraud,  and  procured  a  judgment 
against  them  setting  aside  said  convey- 
ances. This  action  was  brought  by  the 
respondent  to  foreclose  his  mortgage, 
and  Pilcher  and  Watson  were  made  par- 
ties defendant.  Judgment  was  rendered 
for  the  plaintiff,  foreclosing  the  mortgage, 
and  the  defendant  Watson  appeals  frum 
the  Judgment,  and  the  order  denying  him 
anew  trial.  Theanswerof  Watson  denied 
the  material  allegations  of  the  complaint, 
and  by  way  of  affirmative  defense  alleged 
that  he,  the  defendant,  was  the  owner 
of  the  mortgaged  property  at  the  time 
the  mortgage  was  given,  and  that  Pil- 
cher, the  mortgagor,  had  no  title  there- 
to. There  was  no  allegation  that  New- 
ttadt  and  Pllcher  procured  the  conveyance 
from  the  defendant  by  fraud,  but  it  was 
averred.  In  general  terms,  that  the  plain- 
tiff took  the  mortgage  for  the  purpose  ol 
defrauding  the  defendant,  that  he  took 
the  same  knowing  that  the  property  had 
been  procured  from  the  defendant  by 
fraud,  and  that  the  plaintiff  had  not  taken 
the  proper  precautions  to  ascertain  the 
true  condition  of  the  title.  On  the  trial 
the  defendant  offered  In  evidence  thejudg- 
inent  roll  in  the  case  of  the  defendant 
against  Newstadt  and  Pilcher,  in  which 
the  conveyances  above  mentioned  were 
declared  fraudulent,  and  set  aside.  The 
evidence  was  objected  to  and  excluded, 
and  this  is  claimed  to  have  been  error. 
We  do  not  think  so.  The  plaintiff  was 
not  a  party  to  that  judgment,  and  was 
not  bound  by  It  in  any  way.  As  against 
bim.  It  was  necessary  for  the  defendant  to 
allege  and  prove  that  the  conveyances  re- 
ferred to  were  fraudulent,  and  that  tiie 
plaintiff  had  knowledge  of  the  fact,  or 
vufHcient  information  to  put  him  upon  In- 
quiry. The  fraud  was  not  alleged  In  the 
answer,  and,  if  it  had  been,  the  judgment 
against  Newstadt  and  Pilcher  was  not 
competent  to  prove  it  as  against  the  plain- 
tiff. Bat  It  is  claimed  that  it  was  com- 
petent to  prove  title  in  the  defendant.    It 


was  competent  to  prove  bis  title  at  and 
from  the  time  the  judgment  was  rendered, 
but  the  plaintiff's  mortgage  was  taken 
prior  to  the  reuditlon  of  the  judgment, 
and  the  plaintiff  admitted  the  defendant's 
title  from  the  date  of  the  judgment.  Not- 
withstanding the  deed  from  the  defendant 
to  Newstadt  was  procured  by  fraud.  It 
conveyed  the  legal  title,  and  a  mortgage 
taken  from  Newstadt's  grantee  would  be 
a  valid  lien  upon  the  land,  as  against  the 
claim  of  the  defendant,  if  the  mortgagee 
had  no  notice  of  the  fraud,  and  the  judg- 
ment subsequently  recovered  setting;  aside 
the  deeds  could  not  aSect  this  lien.  Ran- 
dall V.  Duff,  7»  Cal.  115, 19  Pac.Rep.  6S2,  and 
21  Pac.  Bep.  610.  It  Is  contended  that  the 
findings  of  thecourt are contradictory,and 
that  someof  them  arenot  sustained  by  the 
evidence ;  but  we  think  otherwise.  Certain 
instructions  were  asked  by  the  defendant, 
and  refused,  and  certain  instructions  given 
which  it  is  claimed  were  wrong,  and  this 
is  assigned  as  error.  We  are  unable  to  say 
that  these  instructions  were  erroneously 
refused,  conceding  that  they  state  the  law 
correctly.  It  is  stated  in  the  hill  of  excep- 
tions that  other  instructions  were  g^ven 
by  the  court.  For  what  we  know  from 
the  record  the  instructions  given  may 
have  included  the  propositions  contained 
In  those  refused.  As  the  appellant  is 
bound  to  show  error,  and  the  instructions 
given  are  not  before  us,  we  must  presume 
that  they  correctly  and  fully  charged  the 
jury  as  to  the  law  of  thecase.  Again, this 
was  an  equity  case.  Certain  special  issues 
were  submitted  to  the  jury,  but  the  court 
finally  adopted  the  findings  of  the  jury, 
and  found  on  all  of  the  issues.  This  being 
so,  the  refusal  to  give  instructions  is  not 
cause  for  a  reversal  of  the  case.  Ifthe  find- 
ings are  not  sustained  by  the  evidence, 
they  may  be  tested  by  the  evidence.  If 
erroneous  conclusions  are  drawn  from 
them,  the  question  may  be  presented  in 
this  court,  and,  in  either  event,  the  ques- 
tion whether  the  court  erred  in  giving  or 
refusing  instructions  becomes  immaterial. 
Sweetser  v.  Dobbins,  65  Cal.  529,  4  Pac. 
Rep.  540.  The  question  of  fraud,  discussed 
by  the  appellants'  counsel,  does  not  arise, 
for  the  reason  that  fraud  is  neither  alleged 
nor  proved.  Judgment  and  order  af- 
firmed. 


Beattt,  C.  J.;  Fox,  J.; 
McFabland,  J;  Thobm- 


We  concur: 
Sharpstbin,  J. 

TON,  J. 

'  (8S  CsL  574) 

OOLDlfAN  T.  ROGBRS.     (No.  18.146.) 

(Supreme  Court  cf  CaUfamia.  Sept  10^  isyoi) 
EjwmnniT— EvinairoB— Isstra  Our  or  Caurcsntr. 

1.  Where,  in  a  suit  to  quiet  title,  there  U  an 
issue  out  of  chancery,  it  Is  sufBciently  shown  that 
the  court  adopted  the  verdict  of  the  Jury  by  re- 
citals in  the  Judgment  that  the  oourt  maoe  Its 
findings  of  fact  and  oonolualona  of  law  is  part 
from  such  verdiot. 

2.  The  verdict  of  the  jury  on  an  Issue  out  of 
ohanoetT  being  a  part  of  the  Judgment  loU  in  the 
suit  under  Code  Civil  Proc.  Cal.  {  670,  such  ver- 
dict is  sufficiently  identified  by  the  certificate  of 
the  clerk  that  the  record  on  appeal  la  a  "oorreet 
transcript  of  the  issues  submitted,  and  answen 
thereto,  and  verdict  of  the  Jury  thereon. " 

8.  Plaintiff  in  ejectment  claimed  the  land  un- 
der an  execution  sale,  and  defendant,  ths  wila  «( 
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the  ezecntion  debtor,  alleged  In  her  cross-com- 
plaint that  she  had  bought  the  land  with  money 
belonging  to  her  separate  estate.  Held,  thnt 
where  a  jury  have  found  that  she  did  buy  it  with 
her  own  money  a  finding  on  the  issue  of  her  mar- 
riage to  the  execution  debtor  is  unnecessary. 

CommieBioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tulare  county ; 
G.  H.  Marks.  Judge. 

Cbaa.  G.  Lamberson  and  Lamberson  & 
Taylor,  for  appellant.  Cosper  &  Boiler, 
(or  respondent. 

Belcher,  C.  C.  The  plaintiff  brought 
this  action  to  recover  poBsession  uf  two 
lots  of  land  in  the  town  of  Tulare,  the 
complaint  being  in  the  ordinary  form  in 
ejectment.  The  defendant,  by  her  answer, 
denied  all  the  averments  of  the  complaint, 
and  then,  by  way  of  crosH-coniplalnt,  set 
ap  that  slie  purchased  the  lots  on  the  25th 
day  of  July,  1882,  and  received  a  good  and 
sufficient  bargain  and  sale  deed  thereof, 
in  her  own  name,  which  was  afterwards 
recorded,  and  that  she  "paid  therefor 
money  owned  by  her  In  her  own  exclusive 
right;"  that  ever  since  the  date  of  herpur- 
chaseshehad  been  the  owner  of  the  lots, 
and  in  the  actual  and  exclusive  possession 
thereof;  that  the  plaintiff  claimed  an  es- 
tate or  Interest  in  the  property,  adverse 
to  her,  under  and  by  virtue  of  a  deed 
made  to  him  by  a  constable,  under  date 
of  December  31, 1S86,  in  pursuance  of  a 
sale  of  the  property  under  an  execution  is- 
sued on  a  judgment  against  one  11.  G. 
Rogers,  but  that  the  plaintiff  had  no  es- 
tate, right,  title,  or  interest  whatever 
therein;  wherefore  she  prayed  that  her 
title  be  quieted.  The  answer  to  the  cross- 
complaint  denied  that  the  defendant  pur- 
chased the  lots  at  the  time  named,  or  at 
all,  or  that  she  "  paid  (or  said  land,  or  any 
portion  thereof,  with  money  owned  by 
her  In  her  own  exclusive  right,  or  owned 
by  her  at  all;"  and  it  alleged  that  the 
property  was  purchased  by  H.  G.  Rogers, 
who  was,  at  the  time,  the  husband  of  de- 
fendant, and  paid  for  with  money  earned 
by  him,  and  which  was  their  community 
property,  and  that  plaintiff  had  acquired 
the  title  of  H.  G.  Rogers  under  an  execu- 
tion sale,  and  was  the  owner  of  the  lots. 
When  the  case  came  on  (or  trial,  special 
Issues  were  (ramed  and  submitted  to  a 
Jury,  and  a  verdict  was  returned  In  (avor 
o(  the  de(endant.  The  court  then  made 
(nrther  findings,  and  gave  judgment  for 
the  defendant,  from  which  the  plaintiff  ap- 
peals on  the  judgment  roll.  The  court 
found  that  the  plaintiff  obtained  a  Judg- 
ment In  a  justice's  court  against  H.  G. 
Rogers,  and,  under  an  execution  issued 
thereon,  caused  the  lots  to  be  sold  on  the 
22d  day  of  December,  1885;  that  he  bid 
them  in,  and  on  the  31st  of  December,  1S86, 
obtained  the  constable's  deed  for  them, 
and  that  this  was  his  only  title;  that  H. 
G.  Rogers  and  the  defendant  were  married 
in  1878,  and,  at  the  time  the  judgment 
above  named  was  obtained,  and  the  lota 
levied  on  sold  and  conveyed  by  the  con- 
stable, they  were  husband  and  wife;  that 
on  the  2>th  day  of  July,  1882,  the  defend- 
ant obtained  a  deed  for  the  lots  in  her 
own  name,  and  thereupon  went  Into,  and 
ever  since  bad  been  in,  possession  of  the 


same;  that  at  the  time  ot  the  purchase  of 
the  lots  defendant  had  money  which  was 
her  separate  property  ;  and  "that  all  the 
allegations  and  averments  of  defendant's 
cross-complaint  are  true,  and  all  the  al- 
legations and  averments  o(  the  plaintiff's 
complaint  and  the  denials  and  allega- 
tions of  plaintiff's  answer  to  defendant's 
cross-complaint  are  untrue."  And  the 
Jury  found  that  the  lots  were  wholly  paid 
(or  by  the  defendant  with  money  which 
she  had  at  the  time  of  her  marriage,  and 
which  was  her  separate  property. 

1.  It  is  argued  (or  the  appellant  that 
the  verdict  o(  a  Jury  In  an  equity  case  is 
merely  advisory,  and  has  no  force  or  effect 
until  approved  and  adopted  by  the  court; 
that  there  Is  nothing  In  the  record  here  to 
show  that  the  verdict  of  the  jury  was 
adopted  by  the  court,  and  hence  there  Is 
no  finding  upon  the  material  issue  as  to 
whether  or  not  the  lots  were  paid  for 
with  money  which  was  the  separate  prop- 
erty of  the  defendant;  and  that,  for  the 
want  of  such  finding,  the  judgment  should 
be  reversed.  This  position  is  not  sus- 
tained by  the  record.  The  findings  of  the 
court  recite:  "And  thecourt  and  jury  hav- 
ing heard  the  proofs  of  the  respective  par- 
ties, and  considered  the  same,  and  the  rec- 
ords and  papers  In  the  cause  and  the  ar- 
guments of  the  respective  attorneys  there- 
on, and  the  cause  having  been  submitted 
to  the  Jury  upon  certain  special  issues  of 
(act  raised  by  the  pleadings  and  proofs  In 
said  case,  and  to  the  court  upon  other  re- 
maining Issues  raised  therein,  the  court 
now  finds  the  following  facts, "etc.  And 
again:  "The  jury  In  this  action  having 
found  a  verdict  in  favor  of  the  defendant 
herein  upon  the  special  issues  submitted 
to  them,  which  said  special  Issues,  as  sub- 
mitted, and  the  verdict  of  said  jury ,  are  on 
file  in  this  action;  therefore,  as  conclu- 
sions of  law  (rom  the  foregoing  facts,  and 
from  the  verdict  o{  thejuryupon  thespeclal 
issues  of  fact  submitted  to  them,  the  court 
now  hereby  finds  and  decides, "  etc.  And 
the  Judgment  also  recites:  "This  cause 
having  been  regularly  called  and  tried  by 
the  court  and  jury,  and  the  jury  having 
found  their  verdict  in  favor  o(  the  de(end- 
ant  upon  special  issues  of  (act  submitted 
to  them,  and  the  court  having  made  its 
findings  o{  (act  and  conclusions  o(  law 
therefrom,  and  from  the  verdict  of  thejury 
on  said  special  Issues  of  fact,  and  the  decis- 
ion thereon  In  writing  having  been  duly 
rendered  by  the  court,  which  are  on  file  In 
this  cause, "  etc.  From  these  recitals  It 
very  clearly  appears,  we  think,  that  the 
court  did  adopt  the  findings  of  the  Jurv. 
It  was  not  necessary  that  the  word 
"adopt"  be  used  in  ordertoshowan  adop- 
tion. 

2.  It  Is  contended  that  the  verdict  o(  the 
Jury  "cannot  be  considered  (or  the  (urther 
reason  that  it  does  not  appear  by  any  in- 
dorsement thereon  to  have  ever  been 
identified  as  such  a  verdict,  or  filed  as 
such,  and  does  not  appear  to  have  been 
recorded  or  entered  upon  the  minutes  o( 
the  court."  But  the  clerk  o(  the  trial 
court  certifies  "  the  (oregoing  to  be  a  (ull, 
true,  and  correct  transcript  of  the  issues 
submitted  and  answers  thereto,  and  ver- 
dict ol  the  Jury  thereon,  la   the  foregoing 
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entitled  actioD,  as  appeara  from  the  orig- 

Inals  thereof  on  file  In  my  oS9ce,  and  of  the 
whole  thereof."  This  was  a  sufflcient 
Identification  of  the  verdict.  It  was  a 
part  ol  the  Judgment  roU,  (CodeClvll  Proc. 
S  070,)  and  will  be  presumed  to  have  been 
properly  recorded  and  entered  by  the  clerk 
In  the  minutes  of  the  court,  at)  required  by 
Bectlun  628  of  the  Code. 

3.  It  iR  further  contended  that  the  find- 
inss  of  the  court  In  regard  to  the  marriage 
relation  of  the  defendant  are  contradict- 
ory, and,  being  so,  that  they  cannot  sup- 
port the  Judgment.  This  contention  Is 
based  upon  the  following  facts :  The 
property  was  purchased  in  July,  1882,  and 
the  plaintiff  alleged  in  his  answer  to  the 
cross-complaint  that  it  was  purchased  by 
"one  H.  G.  Rogers,  who  was  at  such  time 
the  husband  of  defendant."  The  court 
found  that  H.  G.  Rogers  and  the  defend- 
ant ■«ere  married  In  1878,  and  that  at  the 
time  the  Judgment  was  obtained  against 
him,  and  the  property  levied  on  sold  and 
conveyed  by  the  constable,  they  were  hus- 
band and  wife.  It  also  found  that  all  the  al- 
legations of  plaintiff's  answertothe  cross- 
complaint  were  untrue. 

Now  conceding,  without  deciding,  that 
there  was  a  conflict  in  the  findings  in  re- 
gard to  the  defendant's  marital  relations 
in  1882,  stin  the  question  is,  was  that  is- 
sue, in  view  of  the  other  findings,  at  all 
material?  The  defendant  was  sued  in 
ejectment  as  a  /ferae  sole,  and  the  question 
was,  did  she  own  the  demanded  premises, 
or  did  the  plaintiff  own  them?  II  the 
property  was  bought  and  paid  for  by  de- 
fendant with  money  which  she  had  at  the 
time  of  her  marriage  In  1878,  and  which 
continued  to  be  her  separate  property, 
then  clearly  she  was  the  owner,  and  was 
entitled  to  ha  vejudgment  entered  quieting 
her  title  as  against  the  plaintiff,  whether 
at  the  time  of  her  purchase  she  was  the 
wife  of  H.  G.  Rogers  or  not.  In  our  opin- 
ion, when  the  verdict  of  the  Jury  was  re- 
turned and  adopted  by  the  court,  the  issue 
referred  to  became  immaterial,  and  it  was 
not  essential  that  there  be  any  finding  up- 
on It.  The  facts  found  sustain  the  Judg- 
ment, and  there  was  no  necessity  to  go 
further  and  find  on  other  Issues.  Wo  find 
no  prejudicial  error  in  the  record,  and  ad- 
vise that  the  Judgment  be  affirmed. 

We  concur:  Hayne,  C.  ;  Footk,  C. 

Pku  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 

85  Cal.  MS  ~~"~ 

Wn,8QN  et  &1.  V.  Morton  et  al.    (No. 

13,447.) 

(.Supreme  Cowrt  of  California.     Sept  10,  1890.) 

Btatdib  or  Fbauds — Contracts— Aorioss — Evi- 
dence. 

1.  A  contract  by  which  defendants  agree  to 
pay  plaintiffs  a  certain  sum  per  aci-e  for  all  land 
Uiat  plaintiffs  shall  examine  and  advise  defend- 
ants to  buy  is  not  one  for  the  purchase  or  sale  of 
real  estate,  and  hence  is  not  required  to  be  in 
writing  by  Civil  Code  Cal.  %  1824. 

2.  In  an  action  on  such  contract  it  is  not  er- 
ror to  exclude  evidence  offered  by  defendants  to 
show  that  they  had  employed  and  paid  other  per- 
sons to  advise  them  in  regard  to  the  same  land.      ! 

Faterson,  J.,  dissenting.  | 


In  bank.  Appeal  from  aaperlor court, 
Tulare  county ;  William  W.  rRnR.s.  Jndee. 

S.  O.  Bradley,  G.  E.  Lawrence,  and  T. 
M.  MeNamara,  (Stephen  M.  White,  of 
counsel,)  for  appellants.  Oregon  Sanders 
and  W.  A.  Gray,  for  respondents. 

PbbCcbiam.  Plaintiffs  alleged  that  de- 
fendants agreed  to  pay  them  fifty  cents  an 
acre  for  ail  lands  in  the  county  of  Kern 
which  they  should  examine  and  advise  de- 
fendants to  purchase,  and  which  sboald 
be  afterwards  purchased  by  defendants; 
that  in  pursuance  of  the  agreement  they 
examined  14,020  acres  of  land,  and  advised 
defendants  to  purchase  the  same;  that  all 
of  said  lands  were  purchased  and  were 
afterwards  sold  by  defendants,  whereby 
defendants  became  indebted  to  plaintiffs 
in  the  sum  of  f  7,010.  The  Jury  returned  a 
verdict  in  favor  of  plaintiffs  for  f3,520. 
Judgment  was  entered  for  that  amount. 
A  motion  for  new  trial  was  denied,  and 
defendants  appealed.  The  contract  was 
not  one  required  by  the  statute  of  frauds 
to  be  in  writing.  Section  1624  of  the  Ciyil 
Code  does  not  apply.  Plaintiffs  are  not 
claiming  commissions  as  defendants' 
agents,  or  brokers,  for  the  sale  or  purchat^ 
of  real  estate.  The  compensation  claimed 
by  them  Is  for  services  rendered  in  point- 
ing out  property  purchased  by  the  latter, 
and  for  advice  given  them.  We  think  the 
evidence  is  sufficient  to  sustain  the  verdict. 
While  it  Is  not  clear  to  us  how  the  Jury, 
under  the  evidence,  took  11  sections  as  the 
basis  of  the  verdict,  we  should  not  disturb 
the  verdict  on  the  ground  that  there  is  no 
evidence  to  support  It. 

We  see  no  error  In  the  ruling  of  the  court 
excluding  the  evidence  offered  by  defend- 
ants to  show  that  they  had  employed  and 
paid  other  parties  to  assist  them  in  select- 
ing a  portion  of  the  lands  described  In  the 
complaint.  If  the  evidence  was  not  wholly 
incompetent.  It  was  so  uncrertain  and  im- 
material that  It  could  not  have  aided  the 
Jury  in  determining  the  issues  between  the 
parties.    Judgment  and  order  affirmed. 

Patbrbox,  J.,  (dissenting.)  The  defend- 
ants, in  their  answers  and  In  their  testi- 
mony, flatly  denied  that  they  had  ever  em- 
ployed plaintiffs,  or  either  of  them,  to  ex- 
amine any  lands  or  advise  them  in  rela- 
tion thereto.  In  corroboration  of  their 
own  testimony  they  offered  to  show  that 
they  had  employed  and  paid  other  parties 
to  assist  them  in  selecting  the  lands  de- 
scribed in  the  complaint.  The  questions 
propounded  to  the  witnesses  Oaks  and 
Root  for  this  purpose  were  objected  to, 
and  ruled  out.  I  think  the  questions  were 
proper,  and  should  have  been  allowed. 
The  fact  that  defendants  were  advised  by 
other  parties,  if  shown  to  be  true,  would 
not  of  course  be  a  defense  to  plaintiffs' 
claim  it  the  contract  was  made  and  the 
services  were  performed  as  alleged  by 
them;  but  it  was  a  circumstance  which 
the  defendants  were  entitled  to  have  be- 
fore the  jury  in  determining  the  issues.  If 
the  defendants  could  have  proved  to  the 
entire  satisraction  of  the  Jury  that  they 
had  been  fully  advised  by  Root  and  Oaks 
HH  to  the  character  of  the  lands  prior  to 
t!)e    time   of   the   alleged   contract  with 
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plalntUta,  and  had  paid  tbem  60  per  c«nt. 
of  wbat  tbe  land  was  worth  tor  this  aa- 
alstance,  It  would  be  for  the  Jury  to  aay, 
In  determlnioK  the  conflict  of  evidence, 
whether  they  had  also  paid  plaintiffs  60 
cents  per  acre  tor  their  Berrices;  and,  if 
the  sam  of  the  two  compensations 
amounted  to  the  entire  value  of  the  land, 
the  fact  that  defendants  had  paid  Root 
and  Oaks  would  have  been  an  Important 
factor  in  determlniuK  whether  they  had 
also  encased  the  services  of  plaintiffs. 
Thedednctionato  be  drawn  from  ordinary 
business  transactions,  free  from  taint  of 
fraud  or  collusion,  are  often  of  great  aid 
In  such  cases.  Sedgwick  v.  Sedgwick,  66 
Cal.  214.  The  fact  that  defendants  did  not 
■pectfy  in  the  questions  asked  just  how 
many  acres  the  witnesses  had  pointed  out. 
In  no  way  affects  the  question  of  the  ad- 
missibility of  the  evidence.  Counsel  can- 
not be  expected  to  sum  up  the  whole  case 
in  one  question.  Subsequent  questions 
would  havedeveloped  the  fact  as  to  quan- 
tity, and  how  much,  if  anything,  was  act- 
n{Jly  paid  to  Boot  and  Oaks. 

Thornton,  J.,  {eoaeorriDg.)  I  find  no 
error  In  the  record,  and  concur  In  tbe  Judg- 
ment. 

(SS  Cal.  68S)  """^ 

Pkofub  t.  Ward,  Justice  of  the  Peace. 
(No.  20,639.) 

(SuprarM  OMtrt  af  Coti/omia.    Sept.  10,  1S90.) 

Jusnoas  of  tbb  Fki.o>— Miscoin>tioi>— Disthiot 
Attobnbt. 

1.  Fen.  Code  Cal.  1 1886,  provides  Uiat  "the 
oonrt  may  either  of  its  own  motion  or  on  the  ap- 
piioBtlon  of  the  district  attomejr,  and  in  tnrther- 
saoii  of  instioe,  order  an  action  or  Indictment  to 
be  diMnlsaed.'*  Section  1886  provides  that  "nei- 
ther the  attorney  general  nor  the  distriot  attor- 
MV  can  disoontfnoe  a  proaecation  except  a*  pro- 
vided in  the  last  section.  *  Held,  that  on  an  in- 
dictment of  a  Jnstioe  for  taking  Jurisdiction  of 
a  criminal  proceeding  after  it  has  been  dismissed 
before  another  Jnatioe  of  the  same  township  by 
order  of  tbe  prosecuting  attorney,  and  brought 
before  a  Justice  of  another  township,  It  is  error  to 
instruct  that  the  distriot  attorney  has  authority 
to  dismiss  a  criminal  proeecution  before  a  Jus- 
tloe  of  the  peace. 

9.  An  indictment  which  avers  that  defend- 
ant took  Jariadictlon  of  sooh  proseoatlon  for  the 
sole  purpose  of  making  the  acquittal  of  aoonsed 
a  bw  to  another  pending  proeecution  for  the 
same  offense,  but  does  not  aver  that  he  Intended 
to  acquit  accused,  or  that  be  aoted  firom  corrupt 
4r  partial  motives  is  not  sulBcient,  under  Fen. 
Code  Cal.  {  758,  puniihlng  "dlstrictjCounty.town- 
ship,  at  municipal  officer"  for  willful  or  cor- 
rupt "nlsoondnot  in  ofitoe.  * 

In  bank.  Appeal  from  superior  court, 
Solano  county :  A.  J.  Buckles,  Judge. 

Spencer  A  McEoemey,  for  appellant. 
O.  P.  Dobbins  and  J.  M.  Gregory,  for  re- 
spondent. 

McFabland,  J.  The  defendant  was  In- 
dicted for,  and  convicted  of ,  misconduct  in 
bis  office  of  justice  of  the  peace,  and  Judg- 
ment was  rendered  removing  him  from  of- 
fice for  causes  stated  In  the  Jndgmen  t.  He 
appealBfrumthe]udgnient,and  from  an  or- 
der denying  a  new  trial.  The  defendant 
had  been  Justice  of  the  peace  at  Vacavllle 
township,  Solano  county,  for  many  years, 
and  the  evidence  shows  hiro  to  have  been 
a  man  of  exceptionally  good  character  for 
T.24F.DO.i4— 50 


tmth,  honesty,  and  Integrity.  This  case 
arises  out  of  tbe  prosecution  of  one  Dayton 
Q.  True  for  the  alleged  petty  offense  of 
stealing  three  dollars  from  one  F.  C.  Chap- 
man, and  from  certain  supposed  conflict  of 
jurisdiction,  and  somewhat  unpleasant 
feeling,  between  the  Justices  of  tlie  peace 
of  said  township  and  a  justiceof  the  town- 
ship of  Sulsun,  In  said  county;  and,  leav- 
ing out  of  view,  for  the  present,  questions 
about  tbe  sufficiency  of  tbe  indictment,  we 
think  that  the  jury  were  erroneously  mis- 
led, to  the  prejudice  of  the  defendant,  by 
the  instructions  of  the  court  on  the  power 
uf  the  district  attorney  in  criminal  prose- 
cutions. True  was  first  arrested  on  a  war- 
rant Issued  by  It.  Lo.vQ,  also  a  justice  of 
the  peace  at  Vacavllle,  where  the  alleged 
offense  appears  to  have  been  committed, 
if  at  all.  The  interest  taken  in  the  prose- 
cution and  defense  of  True  seems  to  indi- 
cate thatquestions  were  involved  which  do 
not  usually  arise  in  ordinary  cases  of  lar- 
ceny of  as  small  an  amount  as  three  dollars. 
Atrlaltouk  place  before  Justice  Long  and 
a  jury,  which  lasted  two  or  three  days. 
The  district  attorney  of  the  county  assbit- 
ed  in  the  prosecution,  and  it  appears,  from 
uncontradicted  evidence,  that,  while  tbe 
Jury  were  out  considering  their  verdict,  tbe 
district  attorney  said  that  if  the  jury  did 
not  agree  he  would  go  before  Gillespie,  a 
Justice  at  Sulsun,  because  he  knew  that  he 
could  get  a  Jury  at  Sulsun  that  would  con- 
vict True.  The  Jun^  did  fail  to  agree,  and 
were  discharged.  True's -attorney  asked 
to  have  the  case  set  again  for  another 
trial,  and  the  district  attorney  objected. 
On  April  15, 18<f9,  Long  set  tbe  case  for  ia 
trial  on  April  22d,  and  on  April  17th  made 
an  order  tor  40  Jurors.  In  tbe  mean  time 
the  district  attorney  had  moved  and 
asked  that  tbe  case  before  Justice  Long  be 
dismissed  for  tbe  purpose  of  commencing 
It  again  before  Gillespie,  at  Sulsun,  and 
Long  had  refused  to  dismiss  it.  On  April 
16th,  tbe  district  attorney  sent  a  note  to 
Long  requesting  him  to  immediately  dis- 
miss thecase,  which  he  againrefused  to  do. 
But  on  April  15th,  and  while  the  case  was 
still  pending  before  Long,  at  Vacavllle,  an- 
other complaint  for  the  same  offense  was 
made  by  Chapman,  at  the  instance  of  tbe 
district  attorney,  before  Justice  Gillespie, 
at  Sulsun,  on  which  True  was  again  ar- 
rested, and  taken  to  Sulsun.  True's  at- 
torney then  went  before  the  superior  judg^ 
of  the  county  on  a  writ  of  habeas  corpus, 
and  also  on  a  writ  of  prohibition,  seeking, 
on  the  one,  to  have  True  discharged,  and, 
on  the  other,  to  prohibit  Gillespie  from 
proceeding  in  the  case,  on  the  ground  that 
he  had  no  jurlRdictlon  because  the  case 
was  pending  before  Justice  Long,  at  Vaca- 
vllle. Thejudge  denied  both  writs.  Owing, 
we  suppose,  to  some  language  used  by 
the  judge  in  passing  on  the  question,  a  tel- 
ephone message  was  sent  to  Long,  at  Vaca- 
vllle, to  the  effect  that  the  superior  court 
had  ordered  him  to  diHmIss  the  case.  He 
supposed  that  this  mpsnnge  came  from  the 
district  attorney ;  but  It  was  not  sent  by 
him,  although  with  his  knowledge.  There- 
upon, on  April  IKth,  Long  made  on  his 
docket  the  following  order:  "By  order  of 
Superior  Judge  Bdcki.es  thecase  of  Peo- 
ple T.Dayton  Q.True  hi  hereby dismbMed." 
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On  April  loth,  Tnie's  attorney  canaed  a 
complaint  to  be  n)ade  against  True  forthe 
same  offense,  before  tbe  defendant  )n  the 
case  at  bar,  F.  P.  Ward,  justice  at  Vara- 
vllle.  Upon  this  complaint,  which  was  a 
sufllcieut  one,  defendant  issned  a  warrant, 
upon  which  True  was  arrested  and  brought 
into  court.  He  pleaded  "not  guilty"  and 
his  attorney  vigorously  Insisted  upon  a 
speedy  trial.  The  main  witnesses  who 
had  testified  against  True  in  Long's  court, 
viz.,  Long  liimself.  Chapman,  and  Harley, 
were  in  court.  Long  was  examined.  Chap- 
man was  put  on  the  stand,  but  refused  to 
testify,  and  was  fined  for  contempt,  al- 
though the  fine  was  afterwards  remitted ; 
and  3arley  lelt  the  court-bouse,  and  re- 
fused to  return  and  testify,  although  a 
constable  notified  him  to  come,  without, 
however,  having  a  subpcena.  Judgment 
was  afterwards,  on  the  same  day,  entered 
acquitting  True.  There  la  no  pretense 
that  the  defendant,  Ward,  acted  in  the 
premises  corruptly,  or  with  an  improper 
purpose  of  acquitting  True.  Indeed,  the 
original  prosecutor,  Chapman,  said  that 
'he  believed  that  Ward  would  be  as  liable 
to  convict  True  as  to  acquit  him ;  that  he 
would  have  acted  honestly,  and  given  an 
iionest  judgment.  He  thought,  however, 
that  the  district  attorne.v  should  have 
been  present.  There  was  evidence  tending 
to  show  that  the  defendant,  Ward,  Icnew 
of  the  previous  proceedings  lu  the  case,  as 
above  stated. 

Under  these  circumstances  the  court  in- 
structed the  jury,  among  other  things,  as 
follows:  "I  instruct  you  that  the  district 
attorney  is  the  law  officer  of  the  county, 
the  attorney  tor  the  people  in  all  criminal 
matters,  and,  as  such,  it  is  his  duty  to  in- 
stitute and  conduct  to  ajudicialdetermina- 
tton  criminal  proceedings  in  the  justices' 
courts  of  this  county.  Incident  tp  these 
duties  as  district  attorney,  he  has  the 
right  to  control  the  prosecution  of  such 
cases,  and  has  the  right  to  move  the  dis- 
missal of  any  criminal  proceeding,  in  any 
justice  court  of  this  county,  when,  in  his 
judgment,  public  justice  demands  it;  and 
it  is  the  duty  of  the  justice,  before  whom 
such  proceedings  are  pending,  to  enter  a 
dismissal  upnn  the  motion  of  the  district 
attorney.  The  district  attorney  is  ame- 
nable to  the  law,  as  all  officers  are,  and, 
should  he  exercise  the  functions  of  bis  of- 
fice corruptly,  there  is  a  remedy  by  which 
he  may  not  only  be  deprived  of  his  office, 
but  punished  for  such  corruption  or  will- 
ful misconduct  in  office."  Instruction  4. 
"I  instruct  you  that,  whenever  the  dis- 
trict attorney  may  find  that  justice  de- 
mands it,  he  has  the  right,  and  It  is  hia 
duty,  to  institute  criminal  proceedings  in 
any  justice  court  in  the  county,  even  it  it 
be  in  a  court  remote  from  the  residence  of 
the  defendants,  and  in  another  township, 
other  than  the  one  io  which  the  crime  is 
alleged  to  have  been  committed;  and 
therefore  I  instruct  you  that  the  district 
attorney,  if  he  believed  that  justice  could 
not  be  done  in  the  case  of  the  People  v. 
True  in  the  township  of  Vacaville,  for  any 
cause  whatever,  had  a  right,  and  it  was 
his  duty,  to  dismiss  the  proceedings  in 
said  township,  and  bring  them  in  Sulsun 
township. "    Instruction  5. 


Whether  or  not  It  is  the  duty  ol  a  dis- 
trict attorney  to  endeavor  to  remove  a 
prosecution  from  one  justice's  court  to  an- 
other court,  "remote  from  the  residence  of 
the  defendant,"  in  order  that  he  may 
more  readily  obtain  a  conviction,  or 
whether  it  is  his  duty  to  commence  a  pros- 
ecution in  a  second  court  before  it  has 
been  ended  In  the  first,  are  questions  not 
necessary  to  be  here  determined.  But  we 
find  no  authority  for  the  proposition  that 
"it  is  the  duty  of  a  justice,  before  whom 
such  prooGiedings  are  pending,  to  enter  a 
dismissal  upon  the  motion  of  the  district 
attorney. "  The  general  provisions  on  the 
subject  are  contained  in  sectiojis  1385  and 
1386,  Pen.  Code, and  are  as  follows:  "1385. 
The  court  may,  either  of  its  own  motion 
or  upon  the  application  of  the  district  at- 
torney, and  in  furtherance  of  justice,  order 
an  action  or  indictment  to  be  dismissed. 
The  reasons  of  the  dismissal  maybe  set 
forth  in  an  order  entered  upon  the  min- 
utes. 1386.  The  entry  of  a  nolle  prose- 
qui  is  abolished,  and  neither  the  attorney 
general  nor  the  district  attorney  can  dis- 
continue a  prosecution,  except  as  provid- 
ed in  the  last  section."  The  only  otlier 
statutory  provision  bearing  on  the  sub- 
ject to  which  our  attention  has  been  called 
is  contained  in  the  county  government 
act,  to  the  effect  that  the  district  attor- 
ney, when  not  engaged  in  the  superior 
court,  "must  attend  upon  magistrates  in 
cases  of  arrest,  when  required  by  them." 
It  Is  clear,  therefore,  "the  court"  alone 
has  the  power  to  dismiss  a  criminal  ac- 
tion. The  instruction  of  the  court  on  this 
point  WHS  erroneous,  and  that  the  error 
was  prejudicial  to  appellant  is  obyions. 
The  Jury  were  thereby  taught  that  tbedis- 
trict  attorney  had  full  control  over  the 
prosecution,  and  the  different  courts  in 
which,  at  various  timeti,  it  has  appeared; 
and  they  may  well  have  btiiieved  that,  it 
appellant  Isnew  of  its  previous  history, 
and  the  action  of  the  district  attorney  in 
the  premises,  he  entertained  the  last  com- 
plaint against  True  for  the  alleged  pur- 
pose oftbwarting  thedesigns  of  a  superior 
officer.  That  appellant  liad  jurisdiction 
to  try  True,  notwithstanding  the  penden- 
cy of  the  case  before  the  justice  at  Suisnn, 
must  be  talcen  to  be  the  law  of  this  caa^- 
First,  because  the  prosei'.ntlon  had  set  the 
precedent;  and,  second,  because  the  court 
instructed  the  jury  as  follows :  "  I  instruct 
you  tliat  the  defendant,  Ward,  had  a  legal 
right  to  entertain  the  criminal  complaint 
against  True,  and  to  try  the  case,  and 
render  his  judgment  thereon,  although 
such  judgment  would  be  a  bar  to  another 
prosecution  for  the  same  offense."  For 
this  reason,  therefore,  the  judgment  would 
have  to  be  reversed.  We  have  discussed 
the  foregoing  questions  because  they  are 
of  general  interest;  but  we  are  satiBfled 
that  the  indictment  in  this  case  is  not 
sufficient,  and  that  the  demurrer  to  it 
should  have  been  sustained.  It  is  drawn 
under  section  758,  Pen.  Code,  which  pro- 
vides for  an  accusation  by  the  grand  jury 
against  any  "district,  county,  township, 
or  municipal  officer"  tor  willful  or  corrupt 
"misconduct  in  office. "  Assuming  that  it 
will  lie  against  a  judicial  officer,  still, 
when,  as  in  the  case  at  bar,  it  is  against 
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Buch  an  officer,  It  roast  contain  averments 
Bhowing  Judicial  misconduct.  To  remove 
a  judicial  officer  for  misconduct  in  office  is 
a  grave  proceeding;  and  to  do  so  with- 
out proper  avenuents  nnd  iiroofs  Is  to 
strike  a  blow  at  the  independence  of  that 
important  department  of  the  government. 
The  act  charged  must  have  been  dune  in 
the  discharge  of  Judicial  functions,  and 
must  be  charged  to  have  been  done  with 
corrupt,  partial,  malicious,  or  other  im- 
proper motives,  and  with  knowletlge 
that  it  waH  wrong.  In  Jacobs  v.  Com., 
2  Leigh,  709,  which  was  a  prosecution  of 
Justices  of  the  peace,  the  court  of  appeals 
of  Virginia  say:  "It  is  a  well-established 
principle  that  a  Judicial  officer  cannot  be 
prosecuted  criminally  for  any  judgment 
rendered  by  him,  however  Illegal,  unless 
rendered  from  some  motive  of  malice, 
partiality,  or  corruption.  Much  less  can 
a  prosecution  be  carried  on  when  the  act 
done  is  within  the  pale  of  his  lawful  au- 
thority, without  such  corrupt  motives. 
In  indictments  of  this  character.it  is  usual 
to  charge  the  judgment  or  thing  done 
corruptly,  wickedly,  or  maliciously."  It 
is  further  held,  iu  this  case,  that  there 
must  be  an  averment  that  the  defendants 
knew  the  act  charged  against  them  to 
have  been  wrong.  In  State  v.  Ross, 4  Ind. 
541,  an  indictment  against  a  Justice  of  the 
peace  was  held  defective  because  it  "did  not 
state  that  he  knew  his  decision  to  be  In 
violation  of  law."  See,  also,  Trlplett  v. 
Munter,  50  Cal.  644.  Now,  in  the  case  at 
bar,  there  is  no  averment  whatever  of  any 
Illegal  act  by  appellant.  Hehad  full  juris- 
diction and  authority  to  do  all  the  acts 
charged,  and  there  Is  no  averment  of  any 
corrupt  or  malicious  motive.  There  is  no 
averment  that  he  entertained  the  com- 
plaint against  True  for  the  purpose  of  ac- 
quitting him,  and  there  is  no  averment 
that  be  knew  what  he  did  to  be  unlawful 
or  wrong.  In  fact,  as  before  stated,  there 
is  no  averment  that  be  did  any  unlawful 
act.  Indeed,  the  apparent  theory  of  the 
indictment  Is  that  he  did  a  lawful  act 
with  an  unlawful  Intent.  But  aeauming 
that  there  can  be  a  crime  consisting  of  in- 
tent alone,  without  any  unlawful  act, still 
the  indictment,  upon  that  theory, Is  entire- 
ly insufficient.  The  only  averment  on 
that  point  is  this:  The  indictment,  after 
reciting  the  facts  above  stated,  and  some- 
what more  in  detail,  concludes  as  follows : 
"  That  the  said  action  of  said  F.  P.  Ward ,  as 
Justice  of  the  peace  of  said  township,  was 
done  knowingly  and  willingly,  and  for  the 
express  purpose  of  making  the  said  ac- 
quittal, by  bim,of  said  defendant  a  bar  to 
the  farther  prosecution  of  said  Dayton  G. 
True,  for  the  same  crime  of  petit  larceny, 
before  the  said  Jnstlceof  said  Soisun town- 
ship." Of  course,  either  the  acquittal  or 
conviction  of  True  would  have  beej.by 
operation  of  law,  a  bar  to  any  other  prose- 
cution, and  the  averment  that  the  appel- 
lant intended  the  necessary  legal  conse- 
quence of  the  Judgment  is  of  no  signifi- 
cance. But,  as  before  said,  there  Is  no 
averment  that  appellant  Intended  to  ac- 
quit True,  or  that  he  acted  from  corrupt, 
malicious,  or  partial  motives,  or  tliat  he 
knew  his  acts  to  be  unlawful.  It  was 
found  necessary  to  put  important  things 
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into  the  Judgment  which  are  not  in  the 
accusation.  For  these  reasons,  we  think 
the  indictment  Insufficient.  Judgment 
and  order  reversed,  with  directions  to 
the  superior  court  to  sustain  the  demurrer 
to  the  iiccasatlon. 

We  concur:  Paterson,  J.:  Fox.  J.; 
Sharpstein.  I.;  Works.  I. 

— — —  85  Cal.  S35 

Boas  v.  Fabbington.    (No.  12,964.) 
(.Supreme  Court  of  California.     Sept.  10,  1890.) 

VSNOOB  ASTD  VBNDEB—  CONTKACT  —  AliSTBACT  OF 

Title. 
The  coatract  between  plaintiff  and  defend- 
ant for  the  purchase,  by  tho  former,  of  the  lat- 
ter's  ranch,  provided  for  payment  in  three  in- 
stallments, and  further  contained  the  following 
stipulations ;  "Title  to  be  good,  or  the  money  to 
be  refunded,  party  of  the  first  part  [defendant]  to 
furnish  abstract  of  title  to  said  land. "  Uetend- 
aut  furnished  the  abstract  shortly  after  plaintiff 
had  made  the  first  payment.  Held  that,  where 
such  abstract  failed  to  show  a  good  title,  plain- 
tiff was  entitled  to  recover  the  money  already 
paid,  even  though  defendant,  as  a  matter  of  fact, 
had  a  good  title. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county;  Fbancib  E. 
Spencer,  Judge. 

Ai\!lier&  Bowden.tor  appellant.  Mar- 
cus Rosenthal,  (£.  F.  Preston,  of  counsel,) 
for  respondent. 

Works,  J.  One  Rosenthal  and  the  ap- 
pellant entered  into  the  following  con- 
tract: "This  agreement  made  the  20tb 
day  of  August,  1887,  between  William  Far- 
rlngton  of  Santa  Clara  county,  state  of 
California,  the  party  of  tbe  first  part,  and 
Joseph  Rosenthal  of  the  city  and  county 
of  San  Francisco,  state  of  California,  the 
party  of  the  second  part,  wltnesseth :  The 
part.voi  the  first  part  has  this  day  agreed 
to  sell,  and  deed,  by  bargain  and  sale  deed, 
his  ranch  in  Santa  Clara  county,  bounded 
as  follows:  On  east  by  Quito  road; 
south  by  lands  of  Mitchell, Neva,  and  Cox; 
west  by  Campbell's  creek ;  north  by  lands 
of  T.  Scully,  and  a  short  portion  of  tbe 
Saratoga  avenue,  containing  about  210 
acres,— together  with  all  Improvement 
thereto  belonging  for  the  price  of  two  hun- 
dred and  fifty  dollars  per  acre,  payable  as 
follows:  Five  thousand  dollars  on  the 
signing  of  this  agreement,  twenty-one 
thousand  two  hundred  and  fifty  dollars 
on  the  20tb  day  of  September,  1887,  and 
tbe  balance  on  or  before  two  years:  with 
interest  at  8  per  cent,  per  annum,  payable 
semi-annually,  with  bond  and  mortgage 
secured  on  tbe  within-described  premises; 
title  to  be  good,  or  the  money  to  be  re- 
funded ;  party  of  the  first  part  to  furnish 
abstract  of  title  to  said  land.  Witness 
the  hand  of  party  of  the  flrat  part  this 
20th  day  of  August,  1887,  at  San  Jose, 
Cal."  Rosenthal  paid  the  95.000,  and 
thereafter  the  appellant  furnished  the  ab- 
stract provided  for  in  the  contract.  The 
abstract  failed  to  show  a  good  title  to  tbe 
land  in  the  appellant.  Rosenthal  demand- 
ed a  return  of  the  f  5,000,  which  was  re- 
fused. His  claim  therefor  was  assigned  to 
the  respondent,  who  brought  this  action 
to  iT'-ovor  this  sum  of  money.  The  court 
below  re  idered  Judgment  fur  the  plaintiff. 
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and  this  api>ea1  la  by  the  defendant,  from 
the  Judgment,  and  cornea  upon  the] uda:- 
ment  roll.  The  court  below  found  that 
the  abstract  furnlahed  by  the  appellant 
did  not  ahow  a  good  title  in  him,  bat 
that,  aa  a  matter  of  fact,  he  had  a  good 
title  to  the  property.  The  whole  contro- 
versy on  this  appeal  tuma  upon  the  prop- 
er conHtnictlon  to  be  placed  upon  the  con- 
tract above  aet  out.  The  appellant  con- 
tenda  that  the  contract  did  not  require 
bim  to  fumiah  an  ahatrai-t  ahowing  a 
good  title,  or  at  raoat  that  he  was  not 
bound  to  furnish  it  at  the  time  the  defect- 
ive one  waa  furnlahed.  or  at  any  time  be- 
fore the  time  for  the  final  payment  of  the 
purchaae  money ;  and  that,  as  it  appeared 
at  the  trial  that  he  had  a  good  title  to  the 
property,  he  waa  entitled  to  judgment. 
We  cannot  ao  construe  the  contract.  It 
is  apparent,  from  the  terma  of  the  agree- 
ment, that  the  question  of  title  waa  to  be 
determined  before  the  respondent's  gran- 
tor could  be  required  to  make  the  aecond 
payment,  as,  at  that  time,  the  pubaequent 
payments  were  to  be  aecnred,  and  the 
whole  matter  closed  up,  but,  if  this  were 
not  so,  and  the  appellant  waa  not  bound 
by  the  terma  of  the  contract  to  furnish  the 
abatract  until  a  later  duy,  he  waived  this 
right,  and  did  fumiah  it  before  Kosenthal 
offered  to  resclna.  Certainly,  when  the 
abstract  was  furnlahed,  the  purchaser  had 
the  right  to  act  upon  it,  and,  aa  It  failed 
to  show  a  good  title  in  the  vendor,  the 
vendee  was  not  bound  to  lay  out  of  the 
uae  of  his  money,  and  pay  the  whole  bal- 
ance of  the  purchaae  money  before  he  could 
recover  back  any  part  of  what  he  had 
paid.  If  the  vendor  bad  a  good  title,  aa 
the  court  below  found  he  had,  he  should 
have  furnished  an  abstract  showing  it, 
and  upon  it  being  called  to  his  attention, 
either  by  the  demand  for  a  rescIsRlon  or 
otherwise,  that  it  waa  defective,  he  should 
have  at  once  caused  a  perfect  abstract  to 
be  furnished.  He  did  neither;  and  in  his 
answer  atands  by  the  abstract  furnlahed 
by  him,  and  assorts  that  it  was  a  good 
one.  If  the  abstract  waa  a  good  one.  it 
showed  that  his  title  waa  bad.  It  is  too 
late  now  for  him  to  assert  that  he  waa 
not  bound  to  furnish  an  abstract  at  all, 
or  that  he  was  not  bound  to  furnish  it  at 
the  time  be  did.    Judgment  afHruied. 

Wo  concur :  Paterson,  J . ;  Fox,  J. 

SS  Cal.  555  — — 

McLear  V.  Hapgood  et  al.    (No.  13,720.) 

(SuprcTTic  Court  of  California.    Sept.  10,  1890.) 

Appeal— RsviKW—WEionT  of  Evidence— Es- 
toppel. 

1.  In  a  salt  to  restrain  defendants  from  di- 
verting the  waters  of  a  stream  which  plaintiff 
claims  by  adverse  user,  where  two  witnesses  and 
plaintiff  himself  testify  that  such  user  exists, 
and  there  is  put  in  evidence  a  written  agreement 
between  plalatiS  and  defendants  that  the  latter 
shall  pay  him  for  the  use  ol  the  water  during 
seasons  when  there  is  not  enough  for  all  parties, 
a  finding  that  plaintiff  is  the  owner  of  the  water 
will  not  bo  disturbed  on  appeal. 

2.  Plaintiff  is  not  estopped  from  claiming  the 
water  by  a  recital  in  the  agreement  that  defend- 
ants at«  "the  owners  of  the  surplus  waters. " 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Plumas  county; 
O.  G.  Clouqb,  Judge. 


J.  C.  Black,  for  appellants.  Goodwia  A 
Ooodwtn,  for  respondent. 

Hayne,  C.  This  waa  a  suit  to  restrain 
the  defendants  from  diverting  the  waters 
of  a  certain  stream.  The  trial  court  gave 
judgment  for  the  plaintiff,  and  the  defend- 
ants appeal.  The  plaintiff's  right  is  based 
upon  adverse  user.  His  testimony,  and 
that  of  the  witnesses  Theilbar  and  Re- 
becca King,  tends  to  show  such  user;  and 
it  was  shown  that  the  defendants  agreed 
In  writing  that  they  would  pay  the  plain- 
tiff for  the  use  of  the  water  during  aeaaona 
when  there  was  not  enough  for  all  par- 
ties. This  agreement  w^as  In  force  during 
a  limited  period  only,  but  it  waa  a  clear 
acknowledgment  of  the  plaintiff's  right. 
Thia  evidence  waa  at  leaat  autflclent  to 
raise  a  aubstantial  conflict,  and,  therefore, 
the  finding  aa  to  the  ownership  of  the  wa- 
ter cannot  be  disturbed.  It  is  contended, 
however,  that  the  plaintiff  is  estopped,  by 
a  recital  in  the  agreement  referred  to, 
from  denying  the  defeudants'  right  to  the 
water.  But  the  recital  waa  that  the  de- 
fendants were  "the  owners  of  the  surplus 
waters,"  etc.  The  defendants  contend 
that  the  word  "surplus"  was  Interlined 
without  their  knowledge  after  the  execu- 
tion of  the  agreement.  But  the  word  was 
entirely  in  accord  with  the  tenor  of  the 
agreement.  For,  if  the  defendants  were 
the  owners  of  the  water,  why  should  they 
have  agreed  to  pay  the  plaintiff  for  it? 
And  the  plaintiff  distinctly  testified  that 
the  word  was  in  the  agreement  before  be 
signed  it.  The  moat  that  can  be  said  is 
thatthe  evidence  in  relation  to  the  matter 
was  conflicting.  The  recital,  therefore, 
did  not  estop  the  plaintiff:  and  there  is  no 
sort  of  foundation  for  a  claim  of  equitable 
estoppel.  The  plaintiff,  therefore,  must 
be  held  to  be  the  owner  of  the  water  to 
theextentclainied;  and  there  waa  anfficient 
evidence  that  there  waa  not  enough  for 
both  partiea.  Finally,  it  la  urged  in  the 
reply  brief  that  the  findings  are  conflict- 
ing. The  poHitlon  in  thia  regard  is  that 
the  sixth  finding  is  in  conflict  with  the 
others.  But  we  do  not  think  so.  There 
Is  no  dispute  about  the  ownership  of  the 
"water  ditch"  mentioned  in  that  finding. 
The  ownership  of  this  ditch  Is  entirely  dis- 
tinct from  the  right  to  divert  the  water  ol 
the  stream ;  and  to  say  that  the  latter  is 
an  incident  of  the  former  is  to  assume  the 
whole  question.  It  is  not  contended  that 
the  findings  are  contradictory  In  any 
other  respect;  and  we  deem  it  sufficient  to 
say  that  we  have  examined  the  findings, 
and  find  no  material  confilct  therein,  "riie 
other  matters  do  not  require  special  no- 
tice. We  therefore  advise  the  order  ap- 
pealed from  be  affirmed. 

We  concur:    Belcher,  C.  C. ;  Foote.  C. 

Per  Ccriam.  For  the  reasons  given  in 
the  foregoing  opinion  the  order  appealed 
from  is  affirmed. 

81  Cal.  «7 

McLear  v.  Hapgood  et  &L    (No.  13,189.) 
{Supreme  Court  of  California.    Sept.  10,  1890.) 

OOKTINUANCE— SUBPRISB. 

Defendant   moved  for  a  oontlnuanoe  on  tha 
ground  of  surprise,  in  that  there  was  a  material 
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alteration  in  an  tnstrament  ezecated  by  Mm, 
and  Introduced  in  evidence  by  plaintiff,  as  he 
expected  to  show  by  a  witness,  to  obtain  whose 
attendance  the  continuance  was  asked.  He  saw 
the  instrument  with  the  interlineation  coming 
from  plaintiff's  i>osseBsion  the  day  before  he 
moved  for  the  continuance,  and  he  did  not  make 
such  motion  as  soon  as  plaintiff's  evidence  whs 
In,  but  proceeded  to  examine  witnesses  as  to  the 
execution  of  the  instrument.  Held,  that  it  was 
not  error  to  refuse  the  continnanoe. 

Commlsslnncrs'  decision.  In  bank.  Ap- 
peal from  superior  court,  Plumas  county; 
G.  G.  Clough,  Judge. 

J.  C.  Black,  for  appellants.  Goodwin  & 
Goodwin,  tor  respondent. 

H-iYNR,  C.  This  is  a  separate  appeal  in 
tlie  Baoie  case  as  No.  13,720,  (McLear  v. 
Hapguod,  ante,  788,  just  decided.)  The 
only  ground  relied  upon  here  is  that  the 
detendantp  were  surprised  by  the  discov- 
ery, at  the  trial,  ol  a  material  alteration 
in  a  document  introduced  in  evidence  by 
the  plaintiff,  vU.,  the  interlineation  ot 
the  word  "surplus"  in  such  document. 
The  position  Is  that,  11  the  defendants 
could  have  shown  that  this  word  was  in- 
serted after  the  execution  of  thedocument, 
the  plaintiff  would  be  estopped  by  the  re- 
citals of  the  iustrument,  and  that  their 
motion  for  a  continuance  should  have 
been  granted  for  the  purpose  of  enabling 
them  to  obtain  the  evidence  of  experts, 
and  of  the  defendant  D.  A.  Block,  in  re- 
lation to  the  matter.  It  is  the  rule,  how- 
ever, (subject  to  but  tew  exceptions,)  that 
a  party  claiming  to  be  surprised  must 
move  for  a  continuance  at  the  earliest 
practicable  moment.  He  is  not  ordinarily 
allowed  to  wait  until  he  sees  bow  the 
case  is  going  before  he  makes  bis  motion. 
In  the  present  case  it  appears  that  the 
document  in  question  was  introduced  as 
part  ol  the  plaintiff's  case;  that  the  de- 
fendant, who  appeared  In  pro.  per,  and  for 
his  co-defendants,  saw  the  duplicate  agree- 
ment coming  from  the  hands  of  the  plain- 
tiff, and  saw  the  interlined  word  "sur- 
plus," on  the  day  before  he  moved  for  a 
continuance;  that,  being  so  informed  of 
the  facts,  he  did  not  move  for  a  continu- 
ance at  the  time  the  document  was  intro- 
duced in  evidence,  or  at  the  close  of  the 
plaintiff's  case,  bat  proceeded  to  open  the 
case  for  the  defendants  and  himself,  took 
the  stand,  and  "  testified  as  to  the  circum- 
stances attending  the  signing  of  said  con- 
tract,"  and  "placed  upon  the  witness 
stand  defendant  Joseph  Ilapgood,  and 
hissonNathan  Uapgood,and  interrogated 
them  fully  as  to  the  circumstances  attend- 
ing thcsigningof  theagreement."  Such  be- 
ing the  case,  we  cannot  say  that  there 
was  an  abuse  of  di-scretion  in  refusing  the 
continuance.  We  therefore  advise  that 
the  judgment  be  atfirmed. 

We  concur:    Belcher,  C.  C. ;  Foote,  C 

Per  Cc;riam.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 

WiLLARD  v.  DiLLARD,  Judge.  (No.  20,692.) 
(Supreme  Court  of  Calif  omia.    Ang.  26,  1890.) 

In  bank.  Petition  tor  writ  ot  manda- 
mus to  the  superior  court,  Santa  Barbara 
county;  R.  M.  Dillard  Judge. 


J.  W.  Taggart,  tor  petitioner.  B.  B. 
Cantteld,  tor  respondent. 

Beatty,  C.  J.  Let  the  alternative  writ 
of  mandate  issue  In  this  cause  as  prayed, 
commanding  the  said  respondent,  upon 
two  days'  notice  to  the  district  attorney 
ot  the  said  county  ot  Santa  Barbara,  to 
proceed  to  settle,  and  to  settle,  the  bill  oS 
ot  exceptions  In  the  case  ot  People  v. 
May  Wlllard,  In  which  case  an  appeal  has 
been  taken  from  the  Judgment  rendered  in 
said  superior  court  to  this  court,  or  that 
he  show  cause  before  this  court,  at  the 
opening  ot  the  court  on  the  first  day  of  the 
October  term  thereof,  in  the  city  ot  Los 
Angeles,  why  be  has  not  settled  the  same. 


8t  Cal.  883 

People  v.  Ross.    (No.  20,678.) 

{Supreme  Court  of  California.    Aug.  26,  1890.) 

Cbihikai.  Law— Formeb  Jeopabdt — Ueharks  or 
Counsel. 

1.  The  commencement  of  the  trial  and  the 
discharge  of  the  jury,  without  defendant's  con- 
sent, on  account  of  the  sickness  of  one  of  the 
jurors,  do  not  constitute  jeopardy,  and  evidence 
of  such  proceedings  is  not  admissible  in  support 
of  a  plea  of  former  jeopardy  on  another  trial  for 
the  same  offense. 

2.  On  a  criminal  trial  the  counsel  for  defend- 
ant refused  to  reply  to  the  opening  argument  of 
the  prosecuting  attorney  after  the  evidence  was 
in,  and  the  latter  claimed  the  right  to  argue  the 
case  further  to  the  jury,  which  claim  the  court 
denied.  The  prosecuting  attorney  then  remarked 
in  the  presence  of  the  jury  that  "the  defense 
was  endeavoring  to  prevent  the  prosecution  from 
arguing  the  truth  of  the  charge."  Held,  that 
this  was  not  jirejudicial  to  defendant. 

In  bank.  Appeal  from  superior  court, 
San  Joaquin  county;  Joseph  H.  Buod, 
Judge. 

A.  K.  Se»D/an,  for  appellant.  Atty.Gen. 
Geo.  A.  Johnaott,  for  the  People. 

Sharpstrin,  J.  The  commencement  ot 
the  trial  of  the  defendant,  and  the  dis- 
charge ot  the  jury,  on  account  of  the  sick- 
ness of  oue  of  the  jurors,  without  the  con- 
sent of  the  defendant,  did  not  constitute 
jeopardy  or  an  acquittal  of  the  defendant 
of  the  crime  for  which  he  was  on  trial ; 
and  evidence  ot  that  proceeding  was  not 
admissible  to  support  a  plea  ot  once  in 
jeopardy  or  former  acquittal  in  a  subse- 
quent trial,  upon  the  same  or  another  In- 
formation, filed  against  him  tor  the  same 
offense.  Nearly  a  century  ago  Kent,  J., 
speaking  lor  the  supremo  court  ot  New 
York,  in  People  t.  Olcott,2  .lohns.  Oas. 
801.  said :  "All  the  authorities  admit  that 
when  any  juror  becomes  mentally  dis- 
abled, by  sickness  or  intoxication,  It  is 
proper  to  discharge  thejury ;  and  whether 
the  mental  inability  be  produced  by  sick- 
ness, fatigue,  or  incurable  prejudice  the  re- 
sult must  be  the  same."  The  unanimity 
ot  authorities  upon  that  question  remains 
the  same  to  this  day.  The  question  is 
now  too  well  settled  to  admit  of  argu- 
ment.   It  is  not  an  open  one  in  this  court. 

The  only  other  exception  presented  by 
the  record  Is  to  a  remark  made  by  the  dis- 
trict attorney,  which  is  presented  as  fol- 
lows: "After  the  Introduction  ot  all  the 
evidence  admitted  in  the  case,  the  assist- 
ant district  attorney  argued  the  case  to 
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the  Jury,  and  the  attorney  lor  the  defend- 
ant declined  to  reply,  whereupon  the  as- 
BiHtant  district  attorney  claimed  the  right 
to  argue  the  case  to  the  jury,  which  claim 
the  court  denied.  The  aHHletaut  district 
attorney  thereupon  stated  to  the  court, 
and  hi  the  presence  and  hearing  of  the 
jury,  that 'the  defense  was  endeavoring 
to  prevent  the  prosecution  from  arguing 
the  truth  of  this  charge  to  the  jury,'  to 
which  statement  defendant  then  and  there 
excepted,  and  which  statement  defendant 
assigns  as  error. "  There  was  no  occasion 
for  the  remark,  and  It  would  have  been 
better  for  the  district  attorney  to  have  re- 
frained from  making  it,  but  we  cannot  see 
how  the  defendant's  case  could  be  prej- 
udiced by  such  a  piece  of  badiniig^n.  Judg- 
ment and  order  appealed  from  affirmed. 

We  concur:  Beatty,  C.  J.;  McFar- 
i-ANU,  J.;  Fox,  J.;  Pateubon,  J.;  Tuor.n- 
TON,  J.;  WOUKS,  J. 

at  Cal.  SM 

HcBE  V.  Den  et  al.    (No.  12.729.) 

{Supreme  Court  of  California.    Aug.  30, 1890.) 

Deeds — ^Deliyert — Sales  by  Ezecittorb — Subbo- 

OATION— ImPBOVEMESTS. 

1.  The  grantor  in  a  deed  of  trust,  mado  to 
effect  a  settlement  in  favor  of  his  wife  and  chil- 
dren, was  named  as  one  of  the  trustees  therein. 
The  deed  was  duly  executed  and  acknowledged, 
and  the  other  trustee,  who  was  present  at  its  ex- 
ecution, consented  to  act.  The  deed  remained  in 
the  possession  of  the  grantor,  but  he  had  it  re- 
corded, and  afterwards  in  his  will  he  recognized 
it  as  an  existing  trust.  Held,  that  there  was  a 
sulBcicnt  delivery  of  the  deed. 

2.  Purchasers  of  land  at  void  sales  by  execu- 
tors can  claim  no  rights  of  subrogation  where 
they  know  that  the  land  was  subject  to  a  trust, 
and  that  the  executors  had  no  authority  to  sell, 
and  where  the  purchase  money  was  applied  to  va- 
rious purposes,  indiscriminately  with  money  aris- 
ing from  sales  of  personalty. 

8.  Under  Code  Civil  Rroc.  Cal.  $  741,  In  an 
action  to  recover  land  from  purchasers  at  a  void 
sale  by  executors,  no  allowance  for  improvements 
can  be  made,  except  as  an  offset  for  damages 
claimed  for  withholding  the  possession. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  Francis  E. 
Spbncer,  Judge. 

Henry  E.  HIghton  and  PbHtp  G.  Galpln, 
lor  appellants.  Oliver  P.  Evaaa  and  T.  O. 
Bishop,  for  respondents. 

McFarland,  J.  This  is  an  appeal  by 
defendants  Hollister  et  al.  from  an  order 
denying  a  new  trial.  There  is  also  anoth- 
er appeal  by  the  same  defendants  (No. 
12,72iS)  from  the  judgment  rendered  in  the 
action.  The  transcripts  in  the  two  ap- 
peals are  substantially  the  same;  and,  as 
the  points  In  the  two  are  similar,  they 
have  been  argued  and  submitted  together. 
The  subject-matter  involved  is  the  owner- 
ship and  right  of  possession  of  two  tracts 
of  land,  each  being  part  of  theRanciioDos 
Pueblos  in  the  county  of  Santa  Barbara — 
one  containing  2,7S.'>  acres,  and  the  other 
112  acres.  The  main  issue,  as  to  the  own- 
ership. Is  between  the  heirs  of  Nicholas  A. 
Den.  deceased,  and  Hollister  et  al.,  who 
claim  as  purchasers  from  the  executots  of 
said  Den,  deceased,  these  purchases  having 
been  made  without  any  orders  of  the  pro- 
bate court.    Thejudgnient  of  tlie  court  be- 


low was  in  favor  of  the  heirs,  and  against 
the  purchasers,  who  apjical.  The  case  has 
iieen  in  this  court  before.  It  was  first  de- 
cided In  the  lower  court  in  favor  of  the 
purchasers,  but,  upon  appeal,  the  judg- 
ment was  reversed  in  this  court,  and  the 
cause  remanded.  After  some  amendments 
to  the  pleadings  It  was  tried  again,  with 
the  result  as  above  stated.  When  the  case 
was  here  before,  the  history  and  facts  of 
the  cose  were  so  fully  stated  in  the  opin- 
ion of  the  court  that  we  do  not  deem  it 
necessary  to  restate  tliem  here.  See  Hill 
V.  Den,  54  Cal.  6.  And  many  of  the  ques- 
tions involved  were  decided  at  that  time 
and  have  become  the  law  of  the  case.  We 
will  therefore  notice  the  new  features 
which  the  present  appeals  present. 

1.  An  important  document  in  the  case  is 
a  deed  ol  trust,  embracing  one  nndlvidt-d 
hall  ol  the  rancho,  executed  by  said  Nicho- 
las A.  Den  and  wife  to  himself  and  one  R. 
S.  Den,  on  September  16, 1851.  This  deed 
was  atta('l;ed  on  the  first  trial  as  invalid 
and  inoperative  for  various  reasons  then 
presented,  but  this  court  held  that  deed  to 
civate  a  perfectly  valid  and  operative  trust 
for  the  purposes  which  it  declared,  f54Cal. 
19,  20;)  and  such  must  now  be  held  to  be 
the  law  on  that  point.  On  the  first  trial, 
however,  while  the  appellants  here  denied 
the  effect  of  this  deed  as  claimed  by  the 
heirs,  they  admitted  its  due  execution, 
but,  before  the  second  trial,  they  amended 
their  pleadings  so  as  to  denyJts  execatlon. 
Therefore,  the  point  as  to  its  execution 
was  not  before  this  court  on  the  former 
appeal.  But  at  the  second  trial  the  court 
below  found  that  it  was  delivered,  and 
we  think  the  finding  is  based  on  sufficient 
evidence.  There  is  no  dispute  that  tlie  In- 
strument was  signed  and  acknowledged 
by  Nicholas  A..  Den  and  his  wife;  but  it  is 
contended  that  there  was  no  snSlcient  de- 
livery, because  there  was  no  formal  and 
physical  handing  ol  it  over  to  the  other 
trustee,  R.  S.  Den.  But  R.  S.  Den  was 
present  when  it  was  prepared,  signed,  and 
acknowledged,  and  consented  to  beconae 
one  of  the  trustees  therein,  and  act  as 
such.  It  remained  afterwards  in  the  pos- 
session of  Nicholas  A.  Den,  who  caused  it 
to  be  recorded  in  the  recorder's  office  a 
month  or  two  afterward,  and  was  among 
his  papers  at  the  time  of  his  death,  and  in 
his  will  he  referred  to  it,  and  recognised  it 
as  an  effectual  vesting  of  the  property 
mentioned  in  it  in  the  grantees  in  trust. 
The  intent  of  the  grantor  is  the  main  thin;; 
to  be  discovered.  Here  the  grantor  was 
himself  nominally  one  of  the  grantees. 
The  deed  was  intended  to  be  a  deed  of  set- 
tlement for  the  benefit  of  his  children,  and 
was  in  the  nature  of  a  covenant  to  stand 
seised  lor  the  benefit  of  the  castnl  que  trust. 
It  was  formally  acknowledged  and  re- 
corded. The  other  grantee  was  present, 
and  accepted  the  trust,  and  the  grantor 
recoguiaed  it  in  his  subsequeut  will.  These 
cireumstancca  were  sufficient  to  warrant 
the  court  in  finding  a  complete  execution 
ol  the  Instrument. 

2.  Nicholas  Don  died  on  March  8, 1862. 
leaving  a  widow  and  10  children.  He, 
also,  left  a  will,  which  was  duly  probatfU, 
in  which  Jose  Maria  Hill,  Charles  E.  Husc. 
and  Alfred  Robinson  were  named  as  exec- 
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utora.  Bobinson  afterwards  resigned  as 
exfuutor,  and  Hill  and  Huse  undertook, 
without  any  order  of  the  probate  court, 
to  sell  and  roakeoonveyances  of  land  of 
the  estate  to  HolHster  and  others,  under 
■which  conveyances  appellants  claimed  the 
legal  title  at  the  first  trial.  But  this 
court,  on  the  former  appeal,  construed 
the  will,  and  held  that  It  gave  no  power 
to  the  executors  to  sell  the  real  property, 
that  such  sale  could  have  been  made  only 
under  an  order  of  the  probate  court,  and 
that  the  sales  and  conveyances  attempt- 
ed to  be  made  were  void.  54  Ca.l.  21,  22. 
This  ruling  was  not  only  clearly  correct, 
but  is  the  law  of  the  case.  It  is  urged, 
however,  that  although  the  sales  by  the 
executors  were  void,  still  the  doctrine  of 
estoppel  in  p&ts  may  be  Invoked  by  ap- 
pellants. But  the  facts  and  pleadings  on 
That  point  are  substantially  as  those  on 
the  former  appeal,  and  this  court  then 
held  that  "  there  Is  no  foundation  here  for 
the  claim  of  an  estoppel  in  puis.  The 
rules  which  govern  in  such  cases  have  been 
so  often  laid  down  here  that  they  do  not 
require  repetition."  This  ruling,  adopted 
by  the  court  below,  meets  our  approba- 
tion, and  is  also  conclusive  on  the  point. 
U  Cal.  23. 

8.  The  point  that  the  heire  were  barred 
by  the  statute  of  limitations  was  also 
made  on  the  former  appeal,  and  decided 
adversely  to  appellants,  this  court  hold- 
ing that  "the  statute  of  limitations  has 
no  application. "    54  Cal.  23. 

4.  The  appellants  make  the  point,  which 
does  not  appear  clearly  to  have  been  nmde 
at  the  former  trial  and  appeal,  that,  upon 
the  doctrine  of  subrogation,  they  are  en- 
titled to  be  reimbursed  the  amounts  paid 
by  them  at  the  void  sales.  On  this  point 
we  agree  with  the  findings  and  opinion 
of  the  learned  Judge  of  the  court  be- 
low. When  one  purchases  land  at  a  void 
judicial  sale.  In  entire  ignorance  that  it 
is  void,  and  in  good  faith  pays  money 
thereon  which  is  applied  to  the  satisfac- 
tion of  a  lien  or  incumbrance  upon  the 
land.  It  has  been  held,  in  some  cases,  that 
he  should  be  put  in  the  place  of  the  cred- 
itor, to  the  extent,  at  least,  that  his 
money  has  satisfied  the  Hen.  But  In  the 
case  at  bar  the  purchasers  knew  of  the 
deed  of  trust  and  the  will ;  knew  of  the 
want  of  power  of  the  executors  to  sell 
without  an  order  of  the  probate  court; 
were  warned  not  to  purchase  without  the 
order  and  sanction  of  said  court;  and 
purchased  in  the  face  of  this  knowledge 
and  caution.  They  were  not,  therefore, 
ignorant  purchasers  in  good  faith,  to 
whom  the  doctrine  of  subrogation  would, 
under  any  circumstances,  apply.  More- 
over, their  payments  were  not  made  to 
the  heirs  who  are  parties  here,  but  to  the 
executors  and  trustees,  who  used  the 
money  indiscriminately  with  other  moneys 
received  irom  sales  of  personal  property 
and  other  lands  for  various  purposes. 
As  said  by  the  court  below:  "Neither  by 
allegation  in  the  pleadings,  nor  In  the  evi- 
dence, has  any  successful  attempt  been 
made  to  segregate  the  various  payments 
or  applications  of  these  heterogeneous 
funds."  For  these  reasons  we  think  the 
court  was  right  in  rejecting  this  claim  of 


subrogation,  and,  therefore,  it  Is  not  nec- 
essary to  examine  the  question  whether 
such  a  claim  was  not  within  the  exclusive 
province  of  the  probate  court,  and  wheth- 
er a  court  of  equity,  under  our  system, 
has  Jurisdiction  to  enforce  payment  of 
claims  against  an  estate  of  a  deceased  per- 
son. 

5.  Appellants  contend  that  they  should 
have  been  allowed  for  the  value  of  their 
improvements  made  on  the  land.  With- 
out entering  into  tlie  discussion  of  the 
question  whether  any  such  allowance  can 
be  made  to  one  who  has  not  been  a  pur- 
chaser without  knowledge  and  in  good 
faith,  we  think  it  clear  that  under  our  stat- 
ute, and  former  decisions  in  this  state, 
such  allowance  can  be  made  only  as  an 
offset  for  damages  claimed  for  withhold- 
ing possession.  Code  Civil  Proc.  8  741. 
Such  allowance  was  made  in  the  case  at 
bar.  The  court  found  that  the  value  of 
the  improvements  placed  on  the  land  was 
in  excess  of  the  value  of  the  rents  and 
profits,  and  therefore  allowed  respondents 
no  judgment  for  rents  or  damages.  This 
was  all  that  appellants  were,  under  any 
view,  entitled  to  demand. 

We  have  thus  referred  to  all  the  main 
points  in  the  case,  and  see  no  others  nec- 
essary to  be  noticed  in  detail.  We  find  no 
error  committed  by  thecourt  below.  This 
case  1ms  been  very  elaborately  and  ably 
presented  in  the  various  briefs  of  counsel. 
A  great  many  authorities  have  been  cited 
and  discussed.  It  would  be  Impossible  for 
us  to  review  those  authorities  in  an  opin- 
ion without  exceeding  all  reasonable 
bounds.  We  have  therefore  given  only 
our  conclusions.  The  orderdenying  anew 
trial  is  affirmed. 

We  concur:  Sua.bpstein,  J.;  Thokn- 
TON,  J. 

HtrsE  V.  Dbn  et  al.    (No.  13,798.) 
(Supreme  Court  of  CaXVomia.    Aug.  30, 1890.) 

Department  3. 

Henry  E.  Hlghton  and  PhtUp  O.  Oalpin,  for 
appellants.  Oliver  P.  Evan8  and  T.  B.  Bishop, 
for  respondents. 

Peb  Cukiam.  This  is  an  appeal  from  a  judg- 
ment, and  on  the  authority  of  Huse  ▼.  Den,  ante, 
790,  (No.  18,789,  this  day  decided,)  tbe  judgment  la 
affirmed. 


U  Cal.  m 
Colusa  Cou-N'ty  v.  Hcdsoon.  (No.  13,494.) 
(Supreme  Court  of  California.    Sept  11, 1890.) 

HiGHWATS— COKDEMNATIOK— DAM^OSS. 

1.  On  proceedings  to  condemn  a  right  of  way 

for  a  public  highway,  wliere  th.e  owner  of  the 
land  claims  damages  for  the  additional  fencing 
required,  it  is  a  question  for  the  Jury  whether 
the  laud  is  worth  fencing  for  any  use  to  wtiich  it 
may  be  put. 

2.  Such  owner  is  entitled  to  compensation  for  a 
private  road  which  he  had  laid  out  and  graded 
through  his  land,  and  which  was  taken  for  a  pub- 
lic road. 

In  bank.  Appeal  from  superior  court, 
Colusa  county;  E.  A.  Bkidoford,  Judge. 

B.  F.  Howard,  A.  G.  Dyas,  and  McKune 
&  George,  for  appellant.  H.  M.  Albery,  for 
respondent. 
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Beattt,  C.  J.  This  is  a  proceeding  to 
condemn  a  right  of  way  fur  a  public  ruad. 
After  the  usual  proceedings  for  viewing 
and  laying  out  the  road,  and  refusal  of 
the  defendant  to  accept  the  compensation 
awarded  by  the  commlHaioners  and  board 
of  supervisors,  this  action  was  com- 
menced by  the  district  attorney,  and  tried 
by  the  court  and  a  jury,  to  which  were 
submitted  several  sppcial  Issues  concern- 
ing the  question  of  damages  and  benefits. 
The  jury  awarded  ?50  for  the  value  of  the 
land  to  be  taken  for  the  proposed  road, 
flOO  as  damages  to  the  land  not  taken, 
and  found  that  the  land  not  taken  would 
be  benefited  in  the  amount  of  1(50.  Upon 
this  verdict  and  additional  findings  by 
the  court,  a  decree  was  entered  condemn- 
ing the  land  for  the  right  of  way,  award- 
ing the  defendant  yiOU  damages;  and 
that  being  the  precise  sum  previously 
awarded  by  the  board  of  supervisors  and 
refused  by  the  defendant,  the  plaintiff  had 
judgment  for  the  costs  of  the  proceeding, 
amounting  to  o\rer  $200.  Defendant 
moved  for  a  new  trial.  His  motion  was 
overruled,  and  the  appeal  is  from  that 
order.  It  appears  from  the  bill  of  excep- 
tions that  the  defendant's  land  is  a  mile 
in  length,  by  a  quarter  of  a  mile  in  width, 
containing  160  acres,  and  e!i tending  across 
a  high  ridge  of  hills ;  that  prior  to  the  lay- 
ing out  of  the  proposed  highway  the  de- 
fendant had  a  private  road  graded 
through  his  land  from  end  to  end,  and 
crossing  the  ridge  on  the  same  route;  that 
the  highway  was  laid  out  20  feet  In  width, 
on  each  side  of  the  center  of  said  private 
road.  The  evidence  as  to  tJie  character 
and  value  of  defendant's  land,  the  uses  to 
which  it  is  adapted,  and  the  necessity  of 
fencing  it  for  any  use  of  which  it  is  sus- 
ceptible. Is  very  conflicting.  .Some  of  the 
witnesses  tor  the  plaintiff  think  the  land 
is  not  worth  more  than  a  dollar  and  a 
quarter  an  acre;  othera  put  it  higher, 
some  estimating  it  at  four  dollars.  But 
those  who  put  this  valuation  upon  it 
base  their  estimate  upon  the  ralue  of  the 
timber,  for  which  it  is  worth  as  much 
without  as  with  an  inclosure.  The  plain- 
tiff himself  values  the  land  nt  seven  dol- 
lars an  acre  for  agricultural  and  horticult- 
ural purposes,  to  which  he  says  it  is 
adapted,  and  says  that  it  is  necessary  tor 
these  purposes,  as  well  as  for  grazing,  to 
fence  it.  It  appears,  however,  that  al- 
though he  had  resided  on  the  land  four 
years  he  had  never  attempted  to  inclose 
more  than  two  or  three  acres  prior  to  the 
service  of  summona  in  this  proceeding, 
though  about  that  time  he  commenced, 
and  at  the  date  of  the  trial  had  partially 
completed,  the  inclosure  of  forty  acres 
more.  He  says  that  it  is  and  has  been  his 
Intention  to  Inclose  the  entire  tract;  that 
the  cost  of  such  exterior  fence  would  be 
from  tw(!lve  to  fifteen  hundred  dollars; 
and  that  the  cost  of  the  additional  fencing 
which  would  be  rendered  necessary  by  the 
opening  of  a  public  road  through  the  land 
would  be  at  least  $1,000.  The  plaintiff's 
witnesses  generally  say  that  defendaat's 
laud  is  valuable  only  for  grazing  and  the 
timber  that  may  becut  from  it;  that  for 
grazing  purposes  it  might  be  useful  to 
fence  It,  but  that  the  owner  could  afford 


none  but  the  cheapest  kind  of  a  fence. 
And  several  of  them  testify  that  any  fence 
sufficient  to  turn  stock  would  cost  more 
than  the  land  is  worth,  and  consequently 
that  with  or  without  the  proposed  high- 
way the  defendant  could  never  afford  to 
inclose  it.  The  defendant  objected  to  all 
testimony  tending  to  prove  that  his  land 
was  not  worth  fencing,  and  excepted  to 
the  rulings  of  the  court  admitting  it. 
Upon  these  exceptions,  and  upon  excep- 
tions to  the  charge  of  the  court  to  the 
Jury  to  the  effect  that,  if  they  found  from 
the  evidence  that  his  land  without  the 
proposed  road  was  not  worth  fencing  for 
any  purpose  to  which  It  could  be  put,  no 
damages  could  be  allowed  for  cost  of  fenc- 
ing, defendant  presents  the  principal  ques- 
tion involved  In  lils  appeal.  He  contends, 
as  we  understand  his  contention,  that  be 
is  the  sole  judge  whether  it  is  necessary  or 
profitable  to  fence  his  land,  and  that  it 
cannot  be  left  to  a  jury  to  say  that  the 
land  is  not  adapted  to  any  purpose  that 
would  pay  for  the  cost  of  fencing;  that, 
having  shown  that  some  iTf  the  land  is 
susceptible  of  cultivation,  and  all  of  it 
adapted  to  grazing,  for  whicii  purposes 
fencing  is  useful,  the  cost  of  erecting  and 
maintaining  a  fence  on  each  side  of  the 
proposed  highway  is  an  essential  item  of 
damage  caused  by  the  opening  of  It,  and 
must  be  allowed  notwithstanding  the 
opinion  of  witnesses  and  the  finding  of  a 
jury  that  if  the  highway  were  not  opened 
the  land  would  not  for  any  purpose  justi- 
fy the  expense  of  Inclosure.  The  author- 
ities do  not  sustain  this  contention. 
Whatever  may  be  the  facts  of  tliis  case,  it 
is  easy  to  suppose  such  a  case  as  the  wit- 
nesses for  the  plaintiff  testify  to, — a  case  in 
which  a  tract  of  land  is  not  worth  inclos- 
ing for  any  use  to  which  it  can  be  put.  As 
such  land  will  never  be  fenced  except  In 
obedience  to  some  whim  of  the  owner, 
which  the  legislature  is  not  bound  to  re- 
gard, it  is  evident  that  the  opening  of  a 
highway  through  It  will  not  Involve  the 
necessity  of  erecting  fences,  the  only  effect 
would  be  to  make  an  inclosed  lane 
through  unlnclosed  land,  and  It  would  be 
absurd  to  allow  the  cost  of  erecting  and 
maintaining  such  fences  as  an  Item  of  dam- 
ages. If  such  a  case  may  arise,  It  follows 
necessarily  that  Its  existence  must  be  left 
to  the  determination  of  the  tribunal  estab- 
lished by  the  constitution  and  the  laws  for 
the  estimation  of  thedamagestobeaward- 
ed  for  property  taken  for  public  use.  Every 
objection  that  can  be  urged  against  the 
submission  of  such  a  question  to  the  decis- 
ion of  a  jury  can  bo  urged  with  equal 
effect  against  the  whole  scheme  and  doc- 
trine of  the  law  o'  eminent  domain.  It 
may  be  true  that  the  finding  of  a  jury  up- 
on the  question  of  the  necessity  of  fencing 
will,  In  some  cases,  operate  most  unjust- 
ly against  the  owner  of  the  land.  It  is 
equally  true  that  the  finding  as  to  tho 
damages  in  any  case  may  be  unjust.  But 
the  necessity  of  taking  private  property 
for  highways  and  other  public  uses  is  par- 
amount, and  must  always  remain  so; 
and,  until  some  better  and  safer  methoil 
of  ttscortalning  the  compensation  to  ho 
awarded  to  the  owner  Is  devised,  wc  must 
be  content  to  abide  by  the  verdict  of  ua 
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Impartial  jury,  notwithstanding  the  pos- 
Blblllty  that  injuntice  may  aorr.etlmea  be 
done.  As  to  this  particular  question,  the 
law  is  correctly  stated  in  Lewis  on  Em- 
inent Domain,  § 498,  as  follows:  "Where 
by  taking  a  part  of  a  tract  additional 
fencing  will  be  rendered  necessary  in  order 
to  the  reasonable  use  and  enjoyment  of 
the  remainder,  as  it  probably  will  be  used 
in  the  future,  and  the  burden  of  construct- 
ing such  additional  fence  is  cast  upon  the 
owner  of  the  land,  then  the  burden  of  con- 
structing and  maintaining  such  fence,  in 
BO  far  as  it  depreciates  the  value  of  the 
land,  is  a  proper  element  to  be  considered 
In  estimating  the  damages.  In  some  of 
the  cases  cited  an  allowance  was  made 
for  the  cost  of  fencing  as  a  specific  item, 
and  the  language  of  many  of  the  decisions 
seems  to  warrant  the  same  view;  but 
this  is  clearly  not  correct,  unless  such  an 
allowance  is  required  by  the  statute  un- 
der which  the  proceedings  are  had.  It  is 
a  question  of  damages  to  the  land  as 
land.  If,  In  view  of  the  probable  fnture 
use  of  the  land,  additional  fencing  will  be 
necessary,  of  which  the  jury  or  commis- 
sioners are  to  Judge,  and  the  owner  must 
construct  the  fence  if  he  has  it,  then  the 
land  Is  depreciated  In  proportion  to  the 
expense  of  constructing  and  maintaining 
'such  fencing.  Nothing  can  be  allowed  for 
fence  as  fence.  The  allowance  should  be 
for  the  depreciation  of  the  land  In  conse- 
quence of  the  burden  thus  cast  upon  It." 
The  case  of  Butte  Co.  v.  Boydston,  M  (^al. 
110,  which  is  cited  and  relied  on  by  both 
appellant  and  respondent,  la  In  perfect 
accord  with  the  foregoing  statement  of 
the  law.  The  only  point  there  decided 
was  that  the  defendant  was  entitled  to 
prove.  If  he  could,  the  necessity  of  fencing, 
and  if  he  did  prove  such  necessity  that  the 
cost  of  additional  fencing  rendered  neces- 
sary by  the  opening  of  the  road  was  an 
Item  of  do  mages.  Aside  from  the  point 
decided,  all  that  was  said  In  the  opinion 
of  the  court  Is  consistent  with,  and  In  fact 
implies,  the  proposition  that  the  question 
as  to  the  utility  or  necessity  of  fencing  the 
land  is  for  the  Jur.v.  We  see  no  error  In 
the  rulings  of  the  sui>erlor  court  In  rela- 
tion to  this  question. 

The  other  principal  question  In  the  case 
relates  to  the  claim  of  the  defendant  for 
compensation  for  his  private  road,  the 
value  of  which,  as  an  improvement,  he 
offered  to  show.  The  superior  court  ex- 
cluded all  evidence  as  to  the  value  of  this 
road,  holding.  In  effect,  that  the  land  to 
be  taken  must  be  valued  without  any 
reference  to  the  existence  of  the  road,  and 
just  as  If  it  were  so  much  grazing  land 
wholly  unimproved.  In  this  we  think  the 
court  erred.  If  a  man  had  constructed  a 
bridge  across  a  stream  on  his  own  land, 
and  for  his  private  use,  and  If  the  county 
should  lay  out  a  highway  to  cross  on 
that  bridge,  It  would  scarcely  be  contend- 
ed that  the  county  could  condemn  the 
bridge  for  the  public  use,  without  paying 
its  reasonable  value.  We  do  not  see  that 
there  In  any  distinction  In  principle  be- 
tween the  bridge  In  the  case  supposed, 
and  the  defendant's  graded  road  in  this 
case.  The  grade  Is  there.  It  must  have 
cost  Bometbing,  and  la  no  doubt  of  some 


value.  The  county  proposes  to  take  It 
and  use  It  as  a  part  of  the  highway.  If 
Its  existence  will  make  the  construction  of 
the  highway  any  less  expensive,  the  coun- 
ty will  get  the  benefit,  and  ought  to  pay 
the  value.  The  fact  that  defendant  will 
have  a  public  way  in  place  of  his  private 
road  is  no  answer  to  this  proposition. 
He  will  enjoy  the  highway  in  common 
with  the  general  public,  and  must  pay  his 
share  of  tlie  cost.  In  so  far  as  the  high- 
way is  a  benefit  to  him,  he  la  chargeable, 
and  has  been  charged,  with  the  value  of 
the  benefit.  If  he  contributes  to  the  con- 
struction of  the  road  and  improvement  in 
the  shape  of  a  mile  or  more  of  grading, 
he  Is  entitled  to  the  value  of  that  improve- 
ment, and  it  was  error  to  exclude  evidence 
as  to  Buch  value.  We  see  no  other  error 
In  the  record,  but  for  the  reasons  stated 
the  order  appealed  from  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 
It  Is  BO  ordered. 

We  concur:  McFarland,  J.;  Pater- 
son,  J.;  Works,  J.;  Fox,  J.;  Thornton, 
J.;  Sharpstein,  J. 


85  Cal.  «» 

McGrath  v.  WALI.ACK  et  a/.    (No.  13,302.) 
[Supreme  Court  of  California.    Sept.  10,  1890.) 

AD7EBSE  FOSSESSIOK — ^InTERBUFTION. 

One  in  possession  of  land  under  a  tax- 
deed,  which  was  insufQcient  to  vest  the  title  In 
him.  cannot  claim  title  ty  adverse  possession 
where  it  Is  shown  that,  within  the  time  required 
to  perfect  such  title,  there  was  a  judgment 
against  his  tenant,  in  possession  of  part  of  ttie 
land,  in  favor  of  a  grantee  of  the  former  owner, 
under  wliich  such  grantee  was  put  in  possession. 

Appeal  from  superior  court,  Sacramento 
county;  John  W.  Akmsthono,  Judge. 

F.  D.  Ryan  and  R.  B.  Wallace,  for  appel- 
lants. Ed.  M.  Mania  and  Clinton  Wtiite, 
for  respondent. 

Fox,  J.  The  action  Is  to  quiet  title,  ac- 
companied with  a  prayer  for  possession, 
the  complaint  alleging  that  defendants 
are  in  possession,  claiming  an  Interest  in 
the  property,  but  without  right.  Judg- 
ment for  plaintiff,  from  which,  and  an  or- 
der denying  a  motion  for  new  trial,  de- 
fendants appeal.  Defendant  Mary  A.  Wal- 
lace became  the  owner  of  the  propertv  In 
fee,  April  28, 1862.  In  1865  the  property  be- 
came delinquent  for  taxes.  Suit  was 
brought  under  the  statute  then  In  force 
for  the  recovery  thereof,  resulting  In  a 
judgment  and  order  of  sale.  At  the  sale 
Ell  Mayo  became  the  purchaser.  The 
court  finds  that  these  proceedings  were 
insufficient  to  divest  the  title  of  Mary  A. 
Wallace.  But  under  these  proceedings, 
and  a  writ  of  assistance  issued  therein. 
Mayo  was  put  into  possession  in  August, 
186.'i,  and  "from  that  time  until  March, 
1878,  (except  for  a  short  apace  of  time,  dur- 
ing the  latter  part  of  1875  and  the  first  of 
1876,  when  John  H.  Reeves  had  possession 
of  the  front  portion  of  said  property,) 
said  Ell  Mayo  had  the  open,  notorious, 
actual,  continuous,  and  exclusive  posses- 
sion and  use  of  said  property,  claiming  to 
own  it  as  against  the  whole  world.  On 
March  28, 1878,  Mayo  conveyed  the  prop- 
erty to  plaintiff,  who  entered  into  posses- 
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Bioo  thereof,  and  continued  in  the npen,  no- 
torious, actual,  contlnuouH,  and  exclusive 
poBsesslon  and  uae  thereof,  claiming  to 
own  the  same,  until  about  January,  1883, 
when  the  defendants  ousted  her."  This 
quotation  is  from  the  fiiidinj^s.  This  ac- 
tion was  commenced  in  August,  1883. 

Even  if  it  be  true,  as  matter  of  law,  that 
the  proceedings  culminating  in  the  sale  fur 
taxes  in  1865  were  insufficient  in  law  to 
divest  the  title  of  the  defendant  Wallace, 
they  did  culminate  in  a  judgment  and  de- 
cree of  court,  ordeiiuK  a  sale  of  the  prop- 
erty, followed  by  a  sale,  a  failure  to  re- 
deem, and  in  due  time  a  sheritt's  deed  and 
a  writ  of  assistance,  under  which  the  pur- 
chaser was  put  into  possession.  He  en- 
tered under  color  ot  title,  claiming  to  be 
the  owner,  und  his  subsequent  continuous 
possession,  of  the  character  found  by  the 
court,  was  sufficient  to  give  him  perfect 
title,  unless  there  was  some  other  fact  the 
existence  of  which  defeated  the  running  of 
the  statute  of  limitations  in  his  favor. 
The  court  finds  that  Mary  Wallace  was, 
and  continued  to  be,  a  minor  until  May  2, 
1875.  The  statute  therefore  did  not  com- 
menced to  run  in  favor  of  Mayo  until  after 
that  time,  but  it  did  commence  to  run  In 
favor  of  himself  and  his  grantee  at  that 
time,  and  nearly  eight  years  elapsed  after 
that  before  the  possession  thus  acquired, 
claimed,  and  held  was  interrupted  by  the 
defendants,  as  appears  from  the  finding. 
But  this  finding  is  attacked  on  the  ground 
that  it  Is  not  supported  by  the  evidence. 
In  addition  to  what  is  already  quoted,  the 
findings  further  show  that  un  May  <3, 1876, 
Mary  A.  Wallace  conveyed  the  property 
to  Theodore  Le  Roy,  who  began  an  action 
against  John  H.  Reeves  as  defendant,  in 
the  circuit  court  of  the  United  States,  for 
the  possession  of  said  lot.  According  to 
the  preceding  finding.  Reeves  was  then  in 
possession  of  the  front  part  of  the  lot. 
This  snit  terminated  in  a  Judgment  in  fa- 
vor of  plaintiff  therein,  August  9,  1878. 
The  court  finds  that  "  In  1879  the  marshal 
went  through  the  form  of  executing  this 
Judgment,  but  the  proceedings  taken  were 
not  sufficient  to  constitute  a  change  ot 
possession  of  the  property,  nor  was  the 
plaintiff's  possession  ol  the  property  dis- 
turbed thereby."  The  evidence  bearing 
upon  the  question  consists  of  that  of  £11 
Mayo,  plaintiff's  urantor,  who  showed 
possession  from  1865  to  1870,  and  tax-re- 
ceipts for  that  period.  He  says:  "In  1875 
I  moved  a  house  onto  the  lot,  and  gave 
possession  to  Reeves.  He  never  had  pos- 
session of  the  whole  lot;  never  of  the  rear 
of  it. "  He  also  says  that  he  paid  some  of 
the  taxes  after  1870,  but  does  not  say  that 
he  paid  them  all,  or  for  what  years,  or 
produce  receipts  therefor.  Mrs.  Reeves 
testitiesthat  she  and  her  husband  lived  on 
the  lot  a  few  months,  and  at  that  time 
Mr.  Harnett  had  houses  on  the  rear  por- 
tion of  the  lot,  and  there  was  a  cross-fence 
between  them.  The  evidence  also  shows 
the  introduction  of  the  judgment  roll  In 
Le  Roy  v.  Reeves,  showing  service  of  sum- 
mons on  Reeves  May  18,1876,  which  record 
is  followed  by  uncontradicted  evidence 
that,  when  the  marshal  went  to  put  the 
plaintiff  in  possession  under  the  judgment, 
the  lot  was  fenced,  but  otherwise  vacant, 


and  the  marshal  put  plaintiff's  agent  in 
possession  ot  the  lot.  Tbls  suit,  judgment, 
and  the  execution  of  the  same,  constituted 
In  law  such  an  interruption  of  the  posses- 
sion of  plaintiff  as  prevented  her  from  ac- 
quiring title  by  prescription,  under  the 
statute  of  limitations.  The  possession 
must  have  been  continuous.  San  Jose  v. 
Trimble,  41  Cal.  536.  Even  If  she  had  paid 
the  taxes  during  all  that  period,  that 
alone,  in  view  of  this  interruption  of  pos- 
session, would  not  have  given  her  title. 
The  finding  is  therefore  not  supported  by 
the  evidence,  and  as  she  bad  no  paper  ti- 
tle, but  relied,  and  must  rely,  upon  the 
statute  of  limitations  for  title  upon  which 
to  recover,  the  judgment  and  order  ap- 
pealed from  must  be  reversed,  and  the  case 
remanded  for  new  trial.  A  complaint 
qul»  Unlet  counting  upon  title  alone,  as 
this  one  does,  is  not  supported  by  evidence 
of  prior  possession  Insufficient  to  make  ti- 
tle under  the  statute  of  limitations.  Plain- 
tlR  in  such  a  case  must  stand  upon  title, 
and  this  may  be  defeated  by  the  defendant 
In  possession  showing  an  outstanding  ti- 
tle in  a  third  person,  without  connecting 
himself  with  it.  Cranmer  v.  Porter,  41  Cal. 
466.  This  rule  applies  to  all  the  parties ; 
but  on  the  trial,  before  the  final  decision 
ot  thecase.but  sometime  aftei  the  submis- 
sion thereof  to  the  judge  for  decision,  the 
defendant  Wallace  applied  to  the  court, 
upon  notice,  lor  leave  to  open  the  case, 
and  allow  her  to  supply  an  omission  which 
It  was  claimed  had  been  inadvertently 
made  at  the  trial,  and  introduce  a  deed 
from  Le  Roy  to  herself  of  the  property, 
thus  bringing  the  record  title  back  to  her- 
self, and  which  deed  w£w  made  before  the 
commencement  ot  this  action.  The  court, 
in  the  exerciae  of  its  discretion,  denied  the 
motion,  and  this  is  claimed  to  have  been 
error.  The  granting  of  the  motion  was  a 
matter  resting  In  the  discretion  of  the 
trial  court,  and  its  ruling  would  not  be 
disturbed  In  this  court,  unless  there  was 
a  clear  abuse  of  discretion.  As  the  case 
must  be  reversed  on  other  grounds,  and 
the  omission  is  not  likely  to  occur  a  second 
time,  it  is  not  necessary  to  detennlne 
whether  there  was  an  abuse  of  discretion 
or  not.  We  do  not  deem  It  necessary  to 
discuss  other  points  made  In  the  briefs  of 
counsel.    Judgment  and  order  reversed. 

We  concur:  Patkrbon,  J.;   Thok.vton, 

J.;  SUARPSTEIN,  J. 

Works,  J.  I  concur  in  the  judgment  on 
the  following  grounds  stated  in  an  opin- 
ion prepared  in  this  cause  by  ^Ir.  Commis- 
sioner   IIayne: 

"The  trial  court  gave  judgment  for 
the  plaintiff,  and  the  defendants  appeal. 
The  complaint  was  probably  Intended 
as  a  complaint  In  a  suit  to  quiet  title, 
and  is  sufficient  ns  such.  It  may  also 
be  assumed  for  the  purposes  of  this  opin- 
ion to  be  sufficient  as  a  complaint  in 
ejectinont  upon  title.  We  shall  consider 
these  diflei-ent  aspects  ot  the  case  sepa- 
rately. 

"1.  The  judgment  cannot  be  sustained  as 
a  judgment  in  ejectmctnt  upon  title. 

"(a)  It  is  clear  that  the  plaintiff  had 
no  paper  title.    The  findings  show  tliat 
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'on  April  23, 1862,  the  defendant  Mary  A. 
Wallace  became  the  owner  in  tee-simple 
by  means  of  a  proper  conveyance  to  her 
of  the  property  in  controversy ;'  'and  that 
the  property  was  sold  for  taxes  in  1S65  to 
one  Mayo,  to  whom  a  deed  was  made. 
But  it  Is  further  found  that '  the  proceed- 
ings culminating  in  the  execution  and  de- 
livery ofsaid  deed  to  Ell  Mayo  were  not  suf- 
ficient to  vest  title  in  him,  or  to  divest  the 
title  of  the  defendant  Mary  A.  Wallace.' 
This  left  the  paper  title  in  Mary  A.  Wallace, 
who  retained  it  uitil  1S76,  when  she  con- 
veyed it  to  one  Le  Boy, in  whom,  so  far  as 
the  record  shows,  it  is  still  outstanding. 

"(fc)  The  plaintiff  did  not  show  a  title 
by  adverse  possession.  The  findings  show 
that  in  August,  1865.  Mayo  was  put  in 
possession  of  the  property  under  a  writ  of 
assistance,  and  that  'from  that  time  until 
March,  1878,  (except  for  a  short  space  of 
time  during  the  latter  part  of  1875,  and 
the  first  of  1876,  when  John  H.  Eecves  had 
possession  of  the  front  portion  of  said 
property,)  said  EM  Mayo  had  the  open,  no- 
torious, actual,  continuous,  and  exclusive 
possession  and  use  of  said  property, 
claiming  to  own  it  as  against  the  whole 
■world.  On  March  28, 1878,  Mayo  conveyed 
the  property  to  the  plaintiff,  who  entered 
Into  possession  thereof,  and  continued  in 
the  open,  notorious,  actual,  continuous, 
and  exclusive  possession  and  use  thereof, 
claiming  to  own  the  same  until  about 
January  9, 1883, when  the  defendan  ts  ousted 
her.*  11  the  foregoing  were  the  only  facts 
in  relation  to  the  matter,  there  could  be 
no  doubt  that  the  plaintiff  had  acquired 
a  title  by  adverse  possession,  upon  which 
she  could  maintain  either  an  action  of 
ejectment  or  an  action  to  quiet  title.  The 
foregoing,  however,  are  not  the  only  facta 
in  relation  to  the  matter.  The  findings 
show  that  'the  defendant  Mary  A.  Wallace 
was  a  minor  until  May  2,  1875.'  The 
plaintiff's  possession  before  that  date, 
therefore,  does  not  count.  And  In  April, 
1878,  a  statute  was  passed  requiring  the 

J)ayment  of  all  taxes  'which  have  been 
evied  or  assessed'  as  a  condition  of  ad- 
verse possession,  (Code  Civil  Proc.  §325;) 
and,  after  this  statute  went  into  effect. 
It  was  necessary  that  the  plaintiff  should 
have  paid  the  taxes.  It  is  not  contended 
that  there  is  any  sufiicient  afllrmative 
showing  as  to  the  payment  of  taxes.  The 
findings  are  silent  upon  the  question,  and 
the  evidence  does  not  show  any  payment 
after  1878.  The  plaintiff  Introduced  tax- 
receipts  up  to  1876,  at  which  period  a 
showing  of  such  payment  was  not  neces- 
sary, but  none  Eubsequcnt  to  that  date. 
And  the  fact  that  'Mayo  testified  that  he 
paid  some  of  the  taxes  after  1876,'  is  in- 
sufficient as  a  showing  of  payment  after 
1878.  Now,  aSBunilng  in  favor  of  the 
plaintiff  that  it  is  not  necessary  that  the 
findings  should  afflrmatively  show  that 
taxes  were  not  levied  or  assessed,  and 
consequently  that,  so  far  as  the  findings 
are  concerned,  the  plaintiff  has  a  title  by 
adverse  possession,  yet,  upon  the  evi- 
dence, it  must  be  held  that  the  showing  is 
tnsuiBclent.  For  under  the  latest  decision 
In  the  matter  it  must  beheld  that  the  bur- 
den Is  upon  the  party  claiming  by  adverse 
possession    to    show   either  that  he   has 


paid  the  taxes  or  that  none  have  been  as- 
sessed. Reynolds  v.  Wllllard.80  Cal.605,  22 
Pac.  Rep  262.  It  must  be  held  therefore 
that  Reynolds  v.  Willlard  overrules  Oneto 
V.  Restano,  20  Pac.  Rep.  743,  upon  this 
point,  and  establishes  the  rule  to  bo  fol- 
lowed. In  this  view  the  evidence  showed 
no  title  in  the  plaintiff  by  adverse  posses- 
sion. 

"  Upon  the  record  before  us,  therefore.  It 
must  be  held  that  the  plaintiff  had  no 
title,  but  a  mere  nalied  prior  possession. 
This  is  not  sufficient  to  support  a  complaint 
upon  title  alone.  As  a  matter  of  coarse, 
evidence  of  possession  raises  a  rebuttable 
presumption  of  title.  But  here  such  pre- 
sumption is  rebutted  by  proof  that  the 
title  is  outstanding  in  Le  Roy.  It  is  equal- 
ly true  that  as  against  a  mere  trespas.ser 
prior  possession  Is  a  sufficient  foundation 
for  the  action.  But  where  prior  posses- 
sion alone  is  relied  on  as  the  foundation  of 
the  action  it  must  be  alleged  in  the  com- 
plaint. Possession  without  title  la  clear- 
ly not  title,  though  as  above  stated  it  is 
some  evidence  of  title.  And  hence,  a  com- 
plaint which  counts  upon  title  alone  la 
not  supported  by  evidence  of  prior  posses- 
sion, if  it  aflirmatively  appears  that  the 
plaintiff  has  no  title.  In  other  words, 
where  the  plaintiff  relies  upon  title  alone 
it  is  sufficient  for  the  defendant  to  show 
that  the  title  is  outstanding  in  a  third 
person  without  connecting  himself  with 
It.  Cranmer  v.  Porter,  41  Cal.  466.  If, 
therefore,  the  action  la  to  be  considered  as 
In  ejectment,  the  judgment  muat  be  re- 
versed. 

"2.  The  same  result  would  follow  If  the 
complaint  be  considered  to  be  a  complaint 
to  quiet  title;  for  we  do  not  understand 
that  a  mere  naked  prior  possession  Is  suf- 
ficient to  maintain  the  action.  We  do  not 
think  that  one  who  has  no  kind  of  inter- 
est in  the  property,  and  who  may  not 
even  be  in  possession  at  the  commence- 
ment of  the  action,  can  require  all  persons 
who  claim  an  interest  in  the  property  to 
disclose  the  nature  of  their  claims,  and 
have  them  judicially  determined.  Com- 
pare People  V.  Center,  66  Cal.  555,  556,  5 
Pac.  Rep.  26.%  and  «  Pac.  Rep.  481.  This 
Is  not  in  conflict  with  Pennie  v.  Hiidreth, 
81  Cal.  130,  22  Pac.  Rep.  398.  One  of  the 
points  decided  in  that  case  was  that  an 
administrator  had  sufficient  interest  to 
maintain  the  action,  of  the  correctness  of 
which  we  have  no  doubt;  but  it  was  also 
decided  In  that  case  that  the  denial  of  tlie 
plaintiff's  allegation  of  ownership  raised 
a  material  issue,  and  this  waa  put  upon 
the  ground  that  the  plaintiff  must  have 
some  interest  in  the  property.  In  this  re- 
gard the  courtsaid:  "The  basis  of  his  right 
right  to  require  the  adverse  Interest  to  be 
produced,  exposed,  and  judicially  deter- 
mined is  his  ownlnterestlnorownershipof 
the  land.  This  is  the  one  thing  necessary 
for  him  to  prove  In  order  to  make  out  his 
case.'  81  Cal.  132,  22  Pac.  Rep.  400.  This 
language  is  not  inconsistent  with  what 
was  previously  said  in  the  case,  viz.,  that 
it  was  not  necessary  that  the  plaintiff 
should  have  title;  for  that  refers  to  the 
whole  title.  The  court  went  on  to  say 
that  the  statute  was  l)road  enough  to 
cover  'every  Interest  or  catate  in  lands 
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of  which  the  law  takes  cognizance.'  But 
this  a  very  different  thing  from  saying 
that  It  covers  a  case  where  the  plaintiff 
has  no  Interest  whatever.  It  may  hp  con- 
ceded, without  affecting  the  decision  in 
this  case,  that  any  interest  which  the  law 
recognizes  as  such  is  sufficient  foundation 
for  a  suit  to  quiet  that  interest.  This 
would  not  be  in  conflict  with  Von  Drach- 
onfels  V.  Doolittle,  77  Cal.  295,  19  Pac.  Rep. 
518.  .411  that  was  decided  In  that  case 
was  a  question  of  pleading.  The  plaintiff 
there  filed  a  com  plaint  to  quiet  title  in  the 
usual  form,  and  under  it  sought  to  have  a 
decree  that  defendant  should  convey  to 
him  the  legal  title.  The  court  held  that 
this  could  not  be  done.  The  theory  of  the 
action  was  that  the  defendant  had  some 
claim  which  was  invalid  and  void  as 
against  tbeplaintiff,  and  it  was  manifestly 
in  contradiction  of  the  pleading  to  main- 
tain that  the  defendant's  claim  was  not 
invalid  or  void,  but  on  the  contrary  was 
the  legal  title,  and  that  a  conveyance  of  it 
should  be  decreed.  It  Is  not  necessarj'  in 
this  case,  however,  to  decide  what  inter- 
est the  plaintiff  must  have  to  maintain 
the  action.  All  that  it  is  necessary  to  hold 
is  that  he  must  have  some  interest,  and 
that  a  mere  prior  possession  without 
right  is  not  such  interest. " 


Mason  v.  Union  Pac.  Ry.  Co. 
(Supreme  Court  of  Utah.    Aug.  30,  1800.) 

SCBVlVJi  AND  COSTINUASCB  OF  ACTIO.V— WkoSO- 

ruL  Act  Caxibixo  Deatb. 
3  Comp.  Laws  Utah  1888,  S  3187,  provides 
that  an  action  does  not  abate  by  the  death  of 
a  party  where  the  cause  of  action  survives  or 
continues,  but  may  be  continued  by  his  personal 
representatives.  Section  IMWl  provides  that "  when- 
ever the  death  of  a  person  shall  t>e  caused  by  wrong- 
ful act,  *  »  »  and  the  act  *  •  *  is  such  as 
would,  if  death  had  not  ensued,  have  entitled  the 
party  injured  to  maintain  an  action  and  recover 
damages  in  respect  thereof,  then  •  »  *  the 
person  who  •  *  *  would  have  been  liable,  if 
death  had  not  ensued,  shall  be  liable  to  an  action 
for  damages,  notwithstanding  the  death  of  the 
person  injured,  n  •  •  ♦  fiection  29t)2  provides 
that  such  action  shall  be  brought  by  the  personal 
representatives.  Held  that,  where  a  person  sued 
for  a  wrongful  ejectment  from  a  train,  and,  pend- 
ing an  appeal  by  Uie  defendant,  died  from  the 
effects  of  the  ejectment,  his  administrator  could 
not  continue  the  case,  the  cause  of  action  of  de- 
cedent consisting  of  defendant's  wrongful  act,  and 
the  wrongful  act  coupled  with  the  death  consti- 
tuting the  representatives'  cause  of  action.  An- 
derson, J.,  dissenting. 

Appeal  from  first  district  court ;  before 
Justice  Hk.nderson. 

Thos.  Mtiloney,  for  appellant.  Wllliums 
&  Van  Cott,  for  respondent. 

Zane,  C.  J.  This  suit  was  commenced 
by  the  late  George  S.  Mason  to  recover 
damages,  as  alleged, lncon8c<jnence  of  hav- 
ing been  forcibly  and  unlawfully  removed 
from  a  car  of  the  defendant  by  its  agents; 
and  afterwards,  upon  motion  of  plaintiffs' 
counsel,  the  name  of  Jesse  G.  Mason,  ad- 
ministrator of  his  estate,  was  substituted 
with  the  consent  of  defendant's  counsel. 
The  plaintiff's  counsel  also  moved  the 
court  for  leave  to  amend  the  complaint  so 
as  to  show  that  George  S.  Mason  died 
from  the    wroiigtul    acts  complained  of. 


This  motion  the  court  denied,  and,  on  mo- 
tion of  the  defendant,  dismissed  the  case. 
From  the  order  denying  leave  to  amend, 
and  dismissing  the  suit,  the  plaintiff  nas 
appealed  to  this  court,  and  assigns  the 
same  as  error. 

The  question  for  our  consideration  and 
decision  is,  did  the  action  survive?  Sec- 
tion 3187,  2  Comp.  Laws  Utah  1S88.  de- 
clares that "  an  action  •  •  •  does  not 
abate  by  •  •»  •  deatb.  If  the  cause  of 
action  »  •  «  survive  or  continne.  In 
case  of  the  death  •  •  *  of  a  party,  the 
court  on  motion  may  allow  the  action 
•  *  *  to  be  continued  by  or  against  his 
representatives. "  While  this  law  makes  It 
the  duty  of  the  court  to  continue  actions 
that  survive  in  the  name  of  the  represent- 
ative of  the  deceased  party,  it  does  not 
indicate  those  that  do  survive.  At  common 
law,  actions  founded  In  tort,  and  in  form 
ex  di^lleito,  do  not  survive.  Chitty  states 
the  rule  thus:  "In  the  case  of  injuries  to 
the  person,  whetlier  by  assault,  battery, 
false  imprisonment,  slander,  or  otherwise. 
If  either  party  who  received  or  committed 
the  Injury  die, no  action  can  be  supported 
either  by  or  against  the  executors,  or  oth- 
er personal  representatives."  1  Chit.  PL 
68.  And  iu  Broom's  Legal  Maslms  (page 
909)  the  rule  is  laid  down  as  follows:  "It 
Is,  however,  to  actions  In  form  ex  delicto 
that  the  rule  actio  personalis  moritnreum 
persona,  Is  peculiarly  applicable;  indeed, 
it  has  been  observetl  that  this  maxim  is 
not  applied  in  the  old  authorities  to 
causes  of  action  on  contracts,  but  to 
those  in  tort  which  are  founded  on  mal- 
feasance or  misfeasance  to  the  person  or 
property  of  another,  which  latter  are 
annexed  to  the  person,  and  die  with  the 
person,  except  where  the  remedy  is  given 
to  tlie  personal  representatives  by  the  stat- 
ute  law,  It  being  a  general  rule  that  an 
Eiction  founded  in  tort,  and  in  form  ex 
delicto,  was  considered  as  actio  personalis, 
and  within  the  above  maxim."  But  the 
plaintiff's  counsel  further  claims  that  the 
action  commenced  by  the  late  George  S. 
Mason  survived,  and  that  the  court 
should  have  continued  it  under  section 
4198,  of  the  above  named  statute,  vl«.: 
"Actions  for  the  recovery  of  any  property, 
real  or  personal,  or  for  the  possession 
thereof,  and  all  actions  founded  upon  con- 
tracts, may  he  maintained  by  and  against 
executors  and  administrators,  in  all  cases 
In  which  the  same  might  have  been  main- 
tained by  or  against  their  respective  tes- 
tators or  Intestates. "  This  section  relates 
to  the  recovery  of  property,  and  to  ac- 
tions founded  on  contracts.  It  does  not 
embrace  those  founded  on  torts  against 
the  person.  The  allegation  of  the  com- 
plaint is  that  the  decedent  offered  to  pay 
his  fare  to  the  conductor  before  he  forcibly 
and  wrongfully  put  decedent  off  the  de- 
fendant's train.  There  was  no  contract 
to  violate.  The  trespass  complained  of 
was  not  against  or  upon  personal  or  real 
property.  The  allegations  of  the  com- 
plaint showed  a  trespass  against  plain- 
tiff's person;  no  invasion  of  contract  or 
property  rights  appeared.  Therefore  the 
provisions  of  the  section  have  no  applica- 
tion to  this  case.  The  appellant  also  re- 
lics upon  the  following  sections  of  the 
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above  Btatutes.  Section  29C1 :  "When- 
ever the  death  ul  a  person  Bhall  be  caused 
by  wronKful  act,  neglect,  or  default,  and 
tlie  act,  neglect,  or  default  Ih  such  ae 
would,  if  the  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an 
action  and  recover  damaseB  in  reapect 
thereof,  then,  and  in  every  such  case,  the 
person  who,or  the  company  or  corporation 
which,  would  have  been  liable  if  death  bad 
not  ensued,  shall  be  liable  to  an  action 
for  damages  notwithstanding  the  death 
of  the  peraon  injured,  and  although  the 
death  shall  have  been  caused  under  such 
circumstances  as  amount  in  law  to  fel- 
ony." Section  2962:  "That  every  such 
action  shall  be  brought  by  and  in  the 
names  of  the  personal  representatives  of 
such  deceased  person,  and  the  amount  re- 
ceived in  every  such  action  shall  be  distrib- 
uted by  direction  and  decree  of  the  proper 
probate  court  to  such  persons,  otherwise 
than  creditors,  as  are  by  law  entitled  to 
distributive  shares  of  the  estate  of  such 
deceased  person,  and  in  such  proportions 
as  are  prescribed  by  law. "  Section  8179 : 
"  When  the  death  of  a  person  not  being  a 
minor  is  caused  by  the  wrongful  act  or 
neglect  of  another,  his  heirs  or  personal 
representatives  may  maintain  an  action 
for  damages  against  the  person  causing 
the  death.  *  *  •  In  every  action  under 
this  and  the  preceding  section,  such  dam- 
ages may  be  given  as,  under  all  the  cir- 
cumstances of  the  case,  may  be  Just." 
These  sections  give  to  the  personal  repre- 
sentatives or  heirs  a  right  of  action 
againft  the  person  whose  wrongful  act  or 
neglect  causes  the  death  of  another,  when 
the  deceased,  if  he  were  living,  could 
maintain  one.  If  the  person  sustaining 
the  direct  injury  from  the  wrongful  act  or 
neglect  had  aright  of  action  for  it,  bis 
heirs  have  one  for  their  injury  for  his 
death  caused  by  the  same  act  or  neglect. 

The  common  law  gives  a  person  injured 
without  his  fault  a  right  of  action  to  re- 
cover compensation  from  the  person 
whose  negligence  or  wrongful  act  pro- 
duced it.  and,  it  death  follows  from  such 
negligence  or  wrongrful  act,  the  statute 
gives  his  heirs  a  right  of  action  to  recover 
compensation  from  the  same  person  for 
the  injury  in  consequence  of  his  death. 
George  S.  Mason  brought  this  action  in 
bis  life-time,  to  recover  damages  for  the 
wrong  done  him  b.v  the  defendant.  That 
action  was  to  remunerate  him  for  his  loss 
estimated  in  money ;  but  tbe  action  au- 
thorized by  the  statute  for  the  benefit  of  his 
heirs  would  be  to  recover  a  sum  of  money  to 
pay  their  loss  in  consequence  of  his  death, 
the  value  that  his  life  would  have  iieen  to 
them.  The  object  of  the  latter  action 
would  not  be  to  obtain  the  amount  esti- 
mated in  money  that  the  decedent  might 
have  obtained  for  himself,  and  remunera- 
tion for  his  physical  and  mental  suffering. 
The  question  is,  can  the  action  by  the 
heirs  be  regarded  under  the  law  as  a  con- 
tinuation of  the  action  of  the  decedent? 
The  language  of  the  act  does  not  mani- 
fest an  intention  to  continue  thecommon- 
law  right  of  action  given  to  recover  com- 
pensation lor  the  loss  to  the  decedent; 
but  It  does  manifest  an  intention  to  give 
tbe  heirs  in  their  own  name,  or  in  tbe 


name  of  the  personal  representatives,  a 
light  of  action  to  recover  compensation 
for  their  loss  in  consequence  of  the  de- 
cedent's death.  Tbe  statute  does  not  con- 
tinud  a  right  of  action  given  to  the  dece- 
dent in  his  life-time  to  compensate  his  loss 
in  consequence  of  the  defendant's  wrong- 
ful act  against  him.  It  gives  the  heirs  a 
right  of  action  to  remunerate  their  loss,  in 
consequence  of  death  occasioned  by  the 
same  act.  While  tbe  wrongful  act  of  the 
defendant  for  the  injuries  of  which  George 
S.  Mason  sued,  invaded  his  rights, and  the 
law  gave  him  a  right  of  action  to  redress 
the  consequences  of  that  Invasion  to  him, 
that  act  did  not  in  a  legal  sense  Invade 
tbe  rights  of  his  heirs,  and  therefore  they 
had  no  wrong  from  that  act  simply,  to 
redress  by  an  action.  Their  legal  rights 
were  not  invaded  until  death  ensued,  and 
then  the  statute  gave  them  Instantly  a 
right  of  action  to  redress  the  losses  follow- 
ing that  invasion  of  their  rights.  The 
wife  or  the  childien  do  not  succeed  to  tbe 
husband's  or  father's  causeof  action;  that 
dies  with  him.  But,  immediately  upon  bis 
death,  a  new  cause  of  action  arises  in  their 
favor.  The  statute  then  gives  them  a 
new  cause  of  action.  It  does  not  revive 
or  continue  the  husband's  or  father'scause 
of  action.  Whltford  v.  Railroad  Co.. 23  N. 
Y.  465:  Hegerich  v.  Keddie,  89  N.  Y.  258; 
1  N.  E.  Rep.  787.  The  statement  that  the 
wrongful  act  aione  constitutes  the  cause 
of  action,  and  that  the  death  simply  af- 
fects the  rule  of  damages,  is  a  mere  as- 
sumption of  the  point  In  dispute— the  ex- 
istence before  the  death  of  the  right  of  ac- 
tion in  favor  of  the  heirs.  The  wrongful 
act  constituted  a  cause  of  action  in  favor 
of  George  S.  Mason,  while  living,  but 
not  in  favor  of  his  heirs  underthe  statute. 
Tbe  right  of  action  at  common  law  in  fa- 
vor of  tbe  decedent  was  based  on  one  fact, 
—the  wrongful  act;  but  the  right  under 
the  statute  In  favor  of  the  heir  is  based 
on  two,— the  wrougful  act  and  the  death. 
Law-writers  and  courts  of  very  high 
authority  have  affirmed  that  the  cause  of 
action  under  statutes  similar  to  the  one 
applicable  in  this  caseconslstsalone  of  tbe 
negligence  or  the  wrongful  act,  while  oth- 
ers, whose  opinions  are  entitled  to  great 
weight,  have  held  that  the  death  consti- 
tutes tbe  cause.  Both  classes  appear  to 
concede  that  the  cause  must  consist  of  one 
fact  or  the  other.  In  our  opinion,  tbe 
true  view  is  that  tbe  cause  of  action  con- 
sists of  both  facts;  that  neither  alone 
amounts  to  one.  If  tbe  heirs  had  brought 
this  suit  alleging  in  tbe  complaint  the 
trespass  without  the  fact  of  death,  the 
court  would  have  been  compelled  to  sus- 
tain a  demurrer  to  the  complaint,  on  tbe 
ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action.  The 
wrongful  act  caused  the  death  of  Mason, 
but  his  death  in  turn  must  be  regarded  in 
a  legal  sense  as  causing  tbe  injury  to  the 
heirs.  The  injury  to  the  decedent  from  de- 
fendant's wrongful  act,  the  law  made  ac- 
tionable. And  the  injury  to  his  lieirs  from 
his  death  caused  by  that  wrongful  act, 
tbe  statute  also  made  actionable.  The 
relation  of  cause  and  effect  between  tlie 
defendant's  act  and  the  injury  to  the  heirt, 
completes  the  legal  chain.    In  tbe  suit  by 
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the  dprfMlcnt  there  la  a  legal  comblnntion 
<'oiiHtitiitlng  a  cause  of  action  without 
tlie  c>ath.  Not  so  In  the  suit  by  the  heirs. 
Without  the  death, there  would  he  a  miss- 
Ins  linlc,  In  that  the  wroiiffful  act  of  the 
defendant,  the  decedent's  death,  and  the  re- 
lation of  cause  and  effect  between  those  two 
facts  constitute  the  combination  of  facta 
which  thestatutedeclaresacauseof  action 
In  favor  of  the  heirs  against  the  wrong- 
doer. "The  fact  or  combination  of  facts 
which  Rives  rise  to  a  right  of  action"  con- 
stitutes the  "cause  of  action."  Rap.  &  L. 
Law  Diet.  Speaking  of  the  statement  of  a 
cause  of  action  at  law.Chitty.  in  his  work 
on  Pleading,  (volume  1,  p.  240,)  says:  "A 
declaration  is  a  specification.  In  a  method- 
ical and  legal  form,  of  the  circumstances 
which  constitute  the  plaintiff's  cause  of  ac- 
tion, which  necessarily  consists  of  the  state- 
ment of  a  legal  right,  or,  in  other  words, 
a  right  recognised  In  courts  of  law."  An 
action  by  the  legal  representatives  or  heirs 
of  George  S.  Mason  to  recover  compensa- 
tion for  the  loss  to  them  In  consequence  of 
his  death  would  necessarily  differ  from  the 
action  Instituted  by  him,  and  which  It  is 
claimed  survived  In  respect  to  the  parties, 
the  cause  of  action,  the  time  at  which  It 
occurred,  and  as  to  damages.  We  hold 
that  the  action  Instituted  by  George  S. 
Mason  In  his  life-time  against  the  defend- 
ant could  not,  alter  his  deatli,  continue 
and  surviveforthe  benefit  of  his  heirs.  The 
judgment  of  the  court  below  is  affirmed. 

Br-ACKBURN,  J.,  concurs. 

Anderson,  J.,  (dissenting.)  T  cannot  as- 
sent to  either  the  reasoning  or  the  conclu- 
sion announced  by  the  majority  of  the 
court  in  the  opinion  just  delivered.  It  ap- 
pears from  the  record  that  plaintiff's  de- 
cedent, George  S.  Mason,  sued  the  defend- 
ant In  a  commissioners'  court  tor  wrong- 
fully ejectinK  him  from  a  car  on  its  road, 
claiming  ^:!00  damages.  At  the  trial  he 
recovered  judgment  for  f  200.  The  defend- 
ant appealed  the  case  to  the  district  court, 
but  before  the  case  was  reached  for  trial 
In  that  court  the  plaintiff  died, and  his  ad- 
ministrator, the  present  plaintiff,  was  sub- 
stituted in  his  stead,  with  the  consent  of 
counsel  for  defendant.  Afterwards  the 
defendant  moved  the  court  to  dismiss  the 
action,  because  It  had  abated  by  the  death 
of  the  original  plaintiff,  and  at  the  same 
time  counsel  for  plaintiff  asked  leave  to 
amend  his  complaint,  and  allege  that  the 
decedent's  death  was  caused  by  the  wrong- 
ful act  of  the  defendant  In  ejecting  him 
from  Its  car.  I^eave  to  amend  was  denied, 
and  the  cause  dismissed  by  order  of  the 
court.  Section  3187,  2  Comp.  Laws  1888, 
provides  that  an  action  does  not  abate 
by  the  death  of  either  party  if  the  cause  of 
action  survives  or  continues,  and  that  In 
case  of  the  death  of  a  party  the  court  may 
allow  the  action  to  be  continued  by  or 
against  his  representatives.  If,  then,  the 
cause  of  action  in  this  case  survived  or 
continued,  tlie  action  did  not  abate  by  the 
death  of  tlie  piaintlR;  but,  If  the  cause  of 
action  did  not  survive  or  continue,  then 
the  action  did  abate  by  plaintiff's  death. 
What,  then,  Is  the  cause  of  action  In  this 
class  of  cases  ?    1b  it  the  wrongful  or  neg* 


ligent  act  which  produced  the  death,  or  lii 
the  death  the  cause  of  action,  or  does  it 
consist  of  both  the  wrongful  act  and  the 
death,  as  held  In  the  majority  opinion? 
The  statute  declares  the  wrongful  or  neg- 
ligent act  must  be  such  that  the  Injured 
party  could  have  maintained  an  action 
therefor,  if  death  had  not  ensued.  The 
cause  of  action,  then,  for  the  wrongful  act 
must  have  existed  and  been  vested  In 
plaintiff  during  his  life-time.  He  might, 
therefore.  If  he  had  lived,  have  prosecuted 
an  action  for  the  wrongful  act  to  a  final 
determination,  or  he  might  have  accepted 
satisfaction  and  executed  a  release,  and  ia 
either  case,  as  therecould  be  but  one  cause 
of  action,  or  one  satisfaction,  for  the  same 
wrongful  act,  no  further  right  of  action 
could  be  maintained,  notwithstanding  his 
subsequent  death  from  bis  Injuries.  Dib- 
ble V.  Railroad  Co.,  25  Barb.  183;  Little- 
wood  V.  Mavor,  89  N.  Y.  2.');  Read  v.  Rail- 
way Co.,  L.  R.3  Q.  B.555;  2Redf.  R.R.  (6th. 
Ed.)  294;  1  Shear.  &  R.  Neg.  (4th  Ed.) 
§  140;  Cooley,  Torts,  264;  Freem.  Jndgm. 
§241. 

It  will  be  observed  that  the  damages 
which  the  administrator  may  recover  are 
not  given  speclflcnlly  for  the  death,  but  for 
the  wrongful  act  "notwithstandmg  the 
death,"  and  when,  and  only  when,  dam- 
ages could  have  been  recovered  by  the  in- 
jured party  during  his  life-time.  If  the  de- 
fendant be  guilty  of  no  fault,  or  if  the  de- 
cedent was  guilty  of  such  contributory 
negligence  that  he  could  not  have  recov- 
ered for  his  injuries  it  he  had  lived,  his  per- 
sonal representative  cannot  recoverforhls 
death.  1  Shear.  &  R.  Neg.  (4th  Ed.) 
8  140;  Cooley.  Torts,  264;  2  Redf.  R.  R.  («th 
Ed.)  §  195.  How.  then,  can  It  be  said  that 
the  death  is  the  cause  of  action  Instead  of 
the  wrongful  or  negligent  act  which  pro- 
duced the  death?  It  is  true  that,  but  for 
the  death,  the  personal  representative  or 
heir  could  not  maintain  the  action,  but 
this  fact  does  not  make  the  death  the 
cause  of  action.  If  the  defendant  had 
owed  the  decedent  on  a  promissory  note 
at  the  time  of  his  death,  the  death  would 
be  e<iually  necessary  to  give  a  right  of  ac- 
tion to  the  administrator  on  the  note, but 
that  would  not  make  the  death  the  cause 
of  action  in  a  suit  by  him  on  the  note. 

Sections  2961,  2962,  of  our  statute 
(2  Comp.  Laws  1888,  p.  179)  are  substan- 
tially the'same  as  the  English  statute  com- 
monlv  called  "Lord  Campbell'sAct,  "(9  and 
10  Vict.  c.  93,)  and  which,  with  some 
modifications,  has  been  adopted  in  most  of 
thestatesof  thisUnlon.  In  Cooley  on  Torts, 
(page  264,)  the  learned  author,  speaking 
of  this  statute,  says:  "It  is  seen,  on  pe- 
rusalof  this  statute,  that  it  gives  anaction 
only  when  the  deceased  himself.  If  the  in- 
jury had  not  resulted  in  bis  death,  might 
have  maintained  one.  In  other  words,  it 
continues  for  the  benefit  of  the  wife,  hus- 
band, etc.,  a  right  of  action  which,  at  the 
common  law,  would  have  terminated  at 
the  death,  and  enlarges  its  scope  to  em- 
brace the  injury  resulting  from  the 
death."  The  case  of  Horton  v.  Daly,  106 
III.  131,  was  like  the  case  at  bar  in  all  ma- 
terial respects.  The  plaintiff  In  that  case 
obtained  a  verdict  and  judgment  against 
the  defendant  for  personal  injuries  caused 
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by  defendant's  negligence.  The  defendant 
appealed,  and  the  case  was  reversed  and 
a  new  trial  granted ;  and  before  the  sec- 
ond trial  the  plaintiff  died,  and  his  ad- 
ministrator was  substituted,  and  counsel 
for  the  defendant,  as  in  the  case  at  bar, 
moved  the  court  to  dismiss  the  case  be- 
cause the  action  had  abated  by  the  death 
of  the  plaintiff,  which  motion  was  over- 
ruled. The  supreme  court  sustained  the 
ruling  of  the  lower  court,  and  held  that, 
there  being  nothing  on  the  face  of  the  rec- 
ord showing  of  what  the  deceased  died, 
the  question  of  the  Burvivorship  of  the 
cause  of  action  could  not  be  raised  by 
motion,  and  intimates  that  it  could 
only  be  done  by  plea  In  abatement.  The 
court  in  that  case,  under  a  statute  sub- 
stantially like  the  trtah  statute,  held  that 
the  negligent  act  and  not  the  death  was 
the  cause  of  action,  that  It  survived  to 
the  administrator,  and  that  the  adminis- 
trator occupied  the  same  position  hf* 
would  have  occupied  had  the  suit  not 
been  begun  until  after  the  death  of  the  de- 
cedent. The  only  cause  cited  In  the  opln-. 
ion  of  the  chief  justice.  In  support  of  the 
views  of  the  majority  of  the  court  as  to 
the  survivability  of  actions  of  this  kind, 
are  Whltford  v.  Railroad  Co.,  23  N.  Y. 
465.  and  Hegerich  v.  Keddle.  fl9  N.  Y.  258, 
1  N.  E.  Rep.  787.  In  the  first  of  the  above- 
mentioned  cases,  it  was  held  by  a  major- 
ity of  the  court  that  the  cause  of  action 
was  the  death  and  not  the  wrongful 
act  that  produced  it.  Chief  Justice  Com- 
STOCE  delivered  a  dissenting  opinion, 
which  was  concurred  in  by  Justice  Hoyt, 
in  which  he  maintained  with  great  force 
and  clearness  that  the  wrongful  act  and 
not  the  death  was  the  cause  of  action. 
The  case  of  Hegerich  v.  Keddle,  above 
referred  to,  was  an  action  by  the  admin- 
istrator of  the  estate  of  the  injured  party 
against  the  executor  of  the  estate  of  the 
wrong-doer.  The  court,  while  holding 
that  the  statute,  which  is  similar  to  ours, 
creates  a  new  cause  of  action,  in  that  it 
authorizes  an  action  to  be  inaintaine<l  by 
personal  representatives  against  a  wrong- 
doer, whose  act  or  negligence  has  pro- 
duced death,  which  could  not  be  done  at 
the  common  law,  says  that  the  action 
"is  founded  upon  the  wrongful  act  of  the 
party  causing  the  death,  and  gives  aright 
of  action  therefor  to  the  representatives 
of  the  deceased  for  the  pecuniary  conse- 
quences RuHered  by  the  husband,  wife,  or 
next  of  kin  from  such  wrongful  act.  The 
court  also  says:  "The  cause  of  action  is 
obviously  the  wrongful  act,  and  the  pe- 
cuniary injuries  resulting  afford  simply 
a  rule  to  determine  the  measure  of  dam- 
ages. However  much  the  husband, 
widow,  or  next  of  klu  may  suffer  pecun- 
iarily by  the  act  causing  death,  it  consti- 
tutes no  cause  of  action,  lnde:)endent  of 
evidence  that  it  was  occasioned  by  the 
wrongful  or  negligent  conduct  of  an- 
other." Again,  the  court  say:  "It  will 
be  observed  also  that  the  statute,  al- 
though creating  a  new  cause  of  action, 
and  passed  for  the  express  purpose  of 
changing  the  rule  of  the  common  law  in 
rcspi-ct  to  the  survivability  of  actions, 
and  ccmferring  a  right  upon  representa- 
tives which  they  did  not    before   possess, 


does  not  undertake  either  expressly  or 
Impliedly  to  Impair  the  equally  stringent 
rule  which  precluded  the  maintenance  of 
such  actions  against  the  representatives 
of  the  offending  party."  It  is  thus  seen 
that,  of  the  two  cases  referred  to  in  sup- 
port of  the  doctrine  held  by  the  majority 
of  the  court,  only  one  of  them  supports 
It,  and  that  by  a  divided  court,  while  the 
other  and  later  case  in  the  same  court 
announces  a  contrary  doctrine,  and  sup- 
ports the  views  expressed  in  this  opinion. 
Before  the  adoption  of  this  statute,  (sec- 
tions 24)61,  2962,  2  Comp.  Laws  1888,)  a 
party  injured  by  the  wrongful  or  negli- 
gent act  of  another  could  recover  for  his 
injuries  under  the  common  law,  but.  If  he 
died  from  his  injuries  without  havlngdone 
so,  his  cause  of  action  died  with  him,  and 
did  not  survive  or  continue  to  his  per- 
sonal representatives  or  heirs.  The  very 
object,  and  in  fact  the  only  object,  of  the 
statute  was  to  change  this  common-law 
rule,  and  create  a  survivorship  of  the 
cause  of  action  In  favor  of  his  personal 
representatives,  by  taking  away  the  Im- 
munltj'  which  his  death  afforded  the 
wrong-doer;  and,  under  the  sections 
above  referred  to,  his  personal  representa- 
tive could  maintain  an  action  against 
the  party  whose  wrongful  or  negligent 
act  caused  his  death,  and  this  right  was 
extended  to  the  heir  by  section  3179, 
adopted  at  a  later  period.  Upon  both 
reason  and  authority,  the  wrongful  act 
which  causes  the  death  constitutes  the 
cause  of  action  in  this  class  of  cases,  and 
under  the  statute  survives  or  continues  to 
the  personal  representative  or  heir.  The 
original  plaintilT  in  this  case  having  begun 
bis  action  against  the  defeudunt  for  a 
wrongful  act,  which  It  is  alleged  resulted 
in  his  death  utter  the  action  was  begun, 
and  his  administrator  having  been  sub- 
stituted as  plnintifl,  the  cause  should 
have  proceeded  to  trial.  Under  section 
3187  of  our  statute,  which  provides  that 
an  action  does  not  abate  by  the  death  of  a 
party  where  the  cause  of  action  survives 
or  continues,  but  may  be  continued  by 
his  personal  representatives,  this  action 
did  not  abate,  nnd  should  not  have  been 
dismis.sed  by  reason  of  the  death  of  the 
plaintiff. 


Wn.80N  v.  Hull  et  al. 
{Supreme  Court  of  Utah.     Aug.  30,  1890.) 

Highway — Dedication  and  Acceptance-  Evi- 
dence— Obstruction. 
1.  There  was  evidence  that  in  1869  the  road  in 
dispute  was  laid  out  by  a  surveyor  on  the  line  be- 
tween the  sections ;  that  until  1886,  when  it  was 
closed  by  one  of  defendants,  it  continued  to  be 
traveled  by  the  public,  a  portion  of  it  all  the  time, 
and  the  other  part  a  portion  of  the  time  only; 
that  from  time  to  time  fences  were  erected  on  its 
sides  a  great  portion  of  the  way;  that  some  of  the 
residents  near  it,  with  the  express  consent  of  the 
road  supervisor,  paid  their  road  taxes  by  making 
improvements  tnereon.  Held,  that  a  finding  that 
it  was  a  highway  would  not  be  disturbed. 

2.  A  decree  restraining  the  obstruction  of 
the  road  was  not  erroneous  for  merely  describing 
the  road  as  tieing  "on  the  line"  between  the  sec- 
tions named  without  alleging  in  what  part  of  the 
road  the  line  came. 

Appeal  from  first  district  court;  before 
Justice  Hkndekson. 
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Richards  A  Rolapp  and  Evans  &  Rogers, 
tor  appellants.  A.  R.  Heywood,  lor  re- 
spondent. 

Zane,  C.  J.  The  plaintiff  obtained  n  de- 
cree in  the  dl8trir;t  court  perpetually  en- 
joining the  defendants  from  obstructing 
or  clutsing  an  alleged  highwaj-  on  the  line 
between  sections  7  and  8,  in  township  5 
N.,  of  range  2  W.  of  the  Salt  Lake  merid- 
ian, in  Weber  county.  From  that  order 
the  defendants  appealed,  and  they  now 
assign  the  action  of  tlie  court  in  malting 
It  as  error. 

Tlie  court  found  from  the  evidence  the 
existence  of  the  road  described  in  the  com- 
plaint. The  appellants  contend  that  the 
evidence  was  not  sufflclent  to  warrant 
the  finding,  while  the  respondent  afHrms 
that  the  evidence  was  sufflclent.  The  first 
question  Is,  does  the  weight  of  the  evi- 
dence establish  that  the  owners  of  the  soil 
in  dispute  dedicated  It  to  the  use  of  the 
publi(;  as  a  highway?  Upon  the  subject 
of  tiie  dedication  of  land  to  the  use  of 
the  public  for  highways,  and  the  evidence 
by  which  such  dedication  may  be  estab- 
lished, Angell,  in  his  work  on  Highways, 
(section  142,)  says:  "No  particular  for- 
mality is  required.  It  Is  not  affected  by  the 
statute  of  frauds.  It  may  be  made  either 
with  or  without  writing,  by  an  act  of  the 
owner,  such  as  tlirowing  open  his  land  to 
tlie  public  travel,  or  platting  it,  and  selling 
lots  hounded  by  streets  deslgnatetl  in  the 
plat,  thereby  indicating  a  clear  Intention 
to  dedicate;  or  an  acquiescence  in  the  use 
of  his  land  for  a  highway,  or  his  declared 
assent  to  such  use,  will  be  sufficient,  the 
dedication  being  proved  in  most.  If  not 
all,  cases  by  matter  in  pais,  and  not  by 
deed.  The  vital  principle  of  dedication  la 
the  Intention  to  dedicate,  the  animus  dedi- 
candi,  and,  whenever  this  is  unequivocally 
manifested,  the  dedication,  so  far  as  the 
owner  of  the  soil  ifi  concerned,  has  been 
made.  Time,  therefore,  though  often  a 
very  material  ingredient  in  the  evidence. 
Is  not  an  indist>ensHble  ingredient  in  the 
act  of  dedication.  It  Is  not  like  a  grant 
presumed  from  length  of  time.  If  the  act 
of  dedication  be  unequivocal,  it  may  take 
place  immediately  ;  for  instance,  if  a  man 
builds  a  double  row  of  houses  opening 
into  an  ancient  street,  nt  each  end  making 
a  street,  and  sells  or  lets  the  houses,  that 
is  instantly  a  highway.  If  accepted  and 
used  by  the  public  in  the  manner  intended, 
the  dedication  is  complete,  precluding  the 
owner  and  all  claiming  in  his  right  from 
asserting  any  ownership  inconsistent  with 
such  use.  Dedication,  therefore,  is  a  con- 
clusion of  fact  to  t»e  drawn  by  the  jury 
from  the  circumstances  of  each  particular 
case,  the  sole  question  as  against  the 
owner  of  the  soil  being  whether  there  is 
HUflicient  evidence  of  an  intention  on  his 
part  to  dedicate  the  land  to  the  public  as 
a  highway."  The  Intention  of  the  owner 
of  the  land  to  dedicate  may  be  Inferred 
from  his  acquiescence  in  its  continual  use 
as  a  road  by  the  public.  In  order  to  con- 
stitute acquiescence  in  a  legal  sense,  the 
owner  must  know  that  the  public  is  using 
his  land  as  a  road.  There  must  be  an  act 
of  the  mind,  a  knowledge  that  the  public 
is  using  the  land  as  a  highway,  and  a  pur- 


pose on  the  part  of  the  owner  not  to  ob- 
ject. A  knowledge  of  the  use  for  such  a 
purpose,  without  objection  by  word  or 
act,  may  authorize  the  inference  that  the 
owner  consents  to  the  appropriation. 
But  if  the  land  of  which  that  covered  by 
the  road  is  a  part  is  uninclosed,  and  not 
appropriated  to  uny  special  use  by  the 
owner,  the  fact  that  the  public  travels 
over  it  occasionally,  as  the  custom  may 
be  to  cross  vacant  and  unoccupied  lands 
without  objection  from  the  owner,  does 
not  authorize  any  inference  of  an  intention 
to  dedicate.  Under  such  circumstances 
the  mere  failure  to  manifest  an  objection 
does  not  authorize  an  inference  that  the 
mind  of  the  owner  consents.  The  infer- 
ence in  that  case  is  that  the  proprietor 
did  not  understand  that  the  land  was  be- 
ing appropriated  for  the  permanent  use  of 
the  public  as  a  highway.  The  value  of 
the  failure  to  manifest  any  objection  de- 
pends upon  the  circumstances  attending 
such  acquiescence.  Touching  the  accept- 
ance by  the  public  of  land  dedicated  by 
the  owner  to  public  use,  the  same  author 
says,  (section  157:)  "It  has  been  said  that 
dedication  to  be  effectual  must  be  accept- 
ed, and  this  acceptance  may  be  either  of  a 
part  or  of  the  whole  of  the  land  appropri- 
ated. Such  acceptance  may  undoubtedly 
be  made  by  a  formal  act  of  the  body 
charged  with  repairing  the  highway,  or 
by  any  act  on  Its  part  sufficiently  imply- 
ing Its  acceptance;  but  whether  such  ac- 
ceptance maj'  be  made  by  the  public  gen- 
erally, as  evidenced  by  a  mere  use  of  the 
way,  is  a  question  upon  which  the  decis- 
ions have  not  yet  been  entirely  uniform." 
And  after  referring  to  the  tact  that  some 
American  courts  of  high  authority,  influ- 
enced by  local  statutes,  incline  against  the 
view  that  a  highway  may  be  established 
Independently  o(  the  action  of  the  body 
charged  with  its  repair,  and  after  com- 
menting on  some  of  those  authorities,  the 
same  author  further  says,  in  section  161: 
"But  in  other  states  the  courts,  without 
having  expressly  decided  in  any  case  in 
which  thepoint  has  been  controverted  that 
an  acceptance  by  mere  public  use  is  suffi- 
cient, have,  nevertheless,  specified  user  a« 
one  of  the  modes  in  which  an  acceptance 
might  be  Indicated."  And  in  83Ctlonl62the 
author  further  says:  "But,  even  where  an 
acceptance  on  the  part  of  the  town  is 
deemed  necessary,  this  need  not  be  by  any 
formal  proceeding,  unless  required  by 
some  statute,  but  may  be  implied  from  its 
acts  recognizing  the  road  as  a  public  hlgh- 
w-ay."  In  England  It  appears  to  have  been 
settled  that  acceptance  may  be  Inferred 
from  the  use  of  the  land  by  the  public  for 
the  purpose  of  a  highway,  without  the 
action  of  the  body  charged  with  its  re- 
pair ;  that  the  acceptance  may  be  by  the 
public  generally,  as  evidenced  by  a  mere 
use  of  the  way.  In  this  territory  there  is 
no  statute  requiring  any  formal  accept- 
ance by  officers  or  agents  In  charge  of  pub- 
lic roads  of  land  dedicated  by  the  owners 
for  highways,  and  we  are  not  prepared  to 
say  that  the  acceptance  may  not  be  in- 
ferred under  some  circumstances  from  the 
action  and  use  of  the  public  generally, 
witliout  any  action  of  the  body  charged 
with  the  repair  of  public  roads.    It  is  ai)- 
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parent  from  the  record  that  It  contains  a 
very  imperfect  statement  of  the  testimony 
before  the  trial  court.  Several  of  the  wit- 
nesses, In  giving  their  testimony,  referred 
to  a  diagram  Intended  to  represent  the 
roads  mentioned  in  the  pleadings,  and 
their  relative  locations.  This  diagram 
not  being  found  in  the  record  renders  such 
testimony  worthless.  However,  there  is 
enough  evidence  in  the  record  to  show 
■that,  In  1869,  Jesse  W.  Fox,  territorial  sur- 
veyor, at  the  instance  of  the  Hooper  Irri- 
gation Company,  made  a  survey  of  the 
town  of  Hooper  and  surrounding  lands; 
that  he  laid  out  this  road  in  dispute,  as 
well  as  several  others;  that  a  portion  of 
the  one  in  dispute  all  the  time,  and  the 
other  part  a  portion  of  the  time,  contin- 
ued to  be  traveled  by  the  public  to  1886, 
^hen  it  was  closed  by  one  of  the  defend- 
ants; that  there  were  two  or  three 
sloughs  in  It,  at  rainy  times,  that  were 
impassable;  and  that  It  was  laid  out  four 
rods  In  width,  and  was  upon  the  line  be- 
tween the  sections  mentioned  in  the  com- 
plaint; and  that  from  time  to  time  fences 
were  erected  on  its  sides,  a  great  portion  of 
Its  distance.  The  evidence  also  shows  that 
some  of  the  residents  upon  or  near  it,  with 
the  expressed  consent  of  the  road  super- 
visor, paid  their  road  taxes  in  making  Im- 
provements upon  it.  There  is  evidence  to 
support  the  finding  of  the  court  to  which 
objection  is  made;  and  there  is  evidence 
to  the  contrary.  It  is  conflicting.  TTie 
court  below,  from  a  more  complete  pres- 
entation of  the  evidence  than  is  made  to 
us,  found  the  existence  of  the  road  as 
claimed  by  the  respondent.  Where  there 
is  evidence  in  the  record  to  support  the 
flnalng  of  the  trial  court,  the  court  of  re- 
view will  not  reverse  when  there  Is  a  rea- 
sonable doubt  as  to  the  side  on  which  the 
evidence  preponderates.  Such  preponder- 
ance muHt  be  palpably  and  clearly  ugaiiist 
the  finding  before  a  reversal  will  be  made 
In  such  case. 

The  defendants  farther  contend  that  the 
decree  appealed  from  Is  erroneous  becaose 
the  description  of  the  road  contained  In  it 
Is  Imperfect  and  uncertain.  The  road  Is 
described  as  being  on  the  line  between  the 
two  sections  named,  and  as  extending  its 
entire  length.  In  describing  the  road  In 
the  light  of  the  evidence,  we  must  assume 
that  the  court  referred  to  it  as  it  was  act- 
ually found  to  exist  on  the  section  line. 
That  line  may  have  been  In  the  center  of 
the  road,  or  to  one  side  of  It,  and  utill  In 
the  road,  and  In  either  case  the  road 
would  be  upon  the  line  between  the  two 
sections,  as  alleged  In  the  complaint. 
Such  uncertainties  do  not  render  decrees 
void  or  erroneons.  We  find  no  error  In 
the  record  sufBclent  to  i-equlre  a  reversal. 
The  decree  of  the  court  below  Is  affirmed. 

Andehson  and  Blackburn,  JJ.,  concur. 


60LDTBBB  et  tU.  v.  McAlister.    (No. 
13,436.) 

(Supreme  Court  of  CaHfomta.    Sept  29,  1890.) 

Wills  — FoREiQX  Probate— Collateral  Attack 
— HoRTOAOE  Foreclosure — Pleadixo. 
1.  Code    Civil  Proc.  Gal.    H  1882-1384,   pro- 
vide that  when  a  copy  of  a  will,  duly  proved  and 
T.24p.no.l5— 51 


allntred  In  a  ft>relgn  oonntry  or  state,  and  the  pro- 
bate thereof,  duly  aathenticated,  shall  be  pro- 
duced, the  same  shall  be  filed,  and  the  oonrt  must 
appoint  a  tine  for  the  hearing,  and  If,  on  the 
hearing,  it  appears  that  the  will  has  been  nroved. 
allowed,  and  admitted  to  prolwte  in  any  foreign 
country^lt  must  be  admitted  to  probate  in  this 
state.  Held,  that  the  question  wnether  a  will 
has  been  duly  proved  and  allowed  in  a  foreign 
oountiy  Is  a  fact  which  the  court  must  find  from 
tbe  eridenoe,  and,  where  the  court  finds  tliat  a 
will  has  been  properly  im>bated  in  a  foreign 
country,  and  admits  it  to  probate  in  this  state,  its 
action  cannot  be  attacked  collaterally,  but  only 
by  direct  appeal.    AflBrmine  23  Pac.  Rep.  207. 

2.  Code  Civil  Proc.  Cal.  §  392,  requires  ac- 
tions for  the  foreclosure  of  mortgages  to  be  tried 
in  the  county  in  which  the  subject  of  the  action, 
or  some  part  thereol.  Is  situated,  and  wbere  real 
property  Is  situated  partly  in  one  county,  and 
partly  in  another,  the  plaintiff  may  select  either 
county,  and  the  one  selected  Is  the  proper  coun- 
ty for  the  trial  of  the  action.  Held,  that  where 
land  is  sold  by  the  sberilt  of  the  county  of  S.  un- 
der foreclosure  proceedings  instituted  In  that 
county,  andpart  of  tlio  land  is  shown  to  be  in  the 
county  of  K. ,  but  it  does  not  appear  where  the 
remainder  is  situated,  it  will  be  presumed  that 
the  mortgaged  premises  consist  of  one  body  of 
land,  situate  partly  In  the  county  of  8.  and  partly 
In  the  county  of  K.     AiBrmIng  38  Fac.  Kep.  207. 

8.  A  general  demurrer  will  be  sustained  to 
a  bill  attaclclng  a  sale  under  a  decree  of  foreclos- 
ure wben  such  bill  fails  to  state  facts  showing 
tliat  the  foreclosure  sale  was  void. 

On  rehearing.  For  former  report,  see  23 
Pac.  Rep.  207. 

Wm.  Sbipsey  and  Grnves,  Turner  & 
Graves,  lor  appellants.  W.  H.  Spencer 
and  J.  At.  Wllcoxon,  lor  respondents. 

Feb  (Curiam.  The  Judgment  appealed 
from  In  this  case  was  affirmed  January  31, 
1890.  A  rehearing  was  granted,  and  the 
case  has  been  reargued  in  printed  briefs. 

We  have  carefully  considered  the  argu- 
ments of  the  learned  counsel  for  appellant 
on  the  rehearing,  but  find  nothing  In  them 
having  the  effect  to  change  the  former 
opinion.  It  is  true  that  section  5  of  article 
6  of  the  present  constitution  was  inap- 
propriately cited  in  that  opinion  to  sus- 
tain the  foreclosure  sale,  made  before  the 
present  constitution  was  adopted;  but 
the  validity  of  that  sale  Is  supported  by 
section  892  of  the  Code  of  Civil  Procedure, 
which  was  also  cited.  On  the  facts  stated 
in  the  cross-complaint,  there  shoald  be  no 
question  that  it  must  be  presumed  that 
the  district  court  had  jurisdiction  of  the 
action  to  fonjclose  the  mortgage,  and, 
consequently,  power  to  order  a  sale  of  all 
the  mortgaged  property  In  one  parcel, 
since  it  must  be  presumed  that  it  consisted 
of  one  body  of  land  situated  partly  In  San 
Luis  Obispo  county.  But  counsel  for 
appellant  contend,  on  rehearing,  that, con- 
ceding the  jurisdiction  of  the  district  court 
to  decree  a  sale.  It  should  have  ordered 
that  part  of  the  land  situated  In  Kem 
county  to  be  sold  In  Kem  county.  In  this, 
we  think,  counsel  Is  mistaken,  for  reasons 
stated  In  the  former  opinion;  but,  admit- 
ting, for  the  sake  of  the  argument,  that 
they  are  right,  yet  It  seems  tliat  they  make 
only  a  case  of  error  in  the  exercise  of  ad- 
mitted Jurisdiction,  which  did  not  make 
the  decree  void,  or  subject  to  the  collateral 
attack  here  made  upon  it.  If  the  decree 
was  not  void.  It  authorized  the  sheriff  of 
San  Luis  Obispo  county  to  make  the  sale, 
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and  to  execute  the  deed ;  for  it  is  averred 
in  the  cross-complaint  that  the  sberlO 
made  the  sale  and  executed  the  deed  in  ac- 
cordance with  the  decree  of  the  court,  and 
not  otherwise. 

Counsel  further  contend,  on  the  rehear- 
ing, that,  it  there  was  any  defect  In  the 
croBB-complaint,  it  wac  only  that  of  un- 
certainty or  ambiguity,  for  which  a  gen- 
eral demurrer  should  not  have  l>een  sus- 
tained ;  but  there  was  a  deficiency  of  sub- 
Rtance  necessary  to  constitute  a  cause  of 
action.  To  constitute  a  cause  of  action 
the  cross-complaint  must  have  stated  facts 
showing,  or  from  which  it  might  be  in- 
ferred or  presumed,  that  the  foreclosure 
sale  was  void;  but,  instead  of  this,  it 
stated  facts  from  which  it  must  be  pre- 
sumed that  the  sale  was  authorized  and 
valid.  For  the  reasons  here,  and  in  the 
former  opinion,  stated,  the  Judgment  Is  af- 
firmed. 


8t  CaL  81 

People  v.  Mukrat.    (No.  20,672.) 

(Supreme  Court  of  Calif  omia.    Sept.  15, 1890. ) 

Cbihixai,  Law— Pbovince  of  Coobt  jlsv  Jort— 

Instbcctioss. 

1.  On  trial  for  robbery,  a  charge  that  the 
Jury  is  bound  to  presume  that  the  prosecuting 
witness  states  the  truth,  the  defendant  not  hav- 
ing proven  the  falsity  of  his  statements,  is  an  in- 
vasion of  the  provinoe  of  the  jury,  and  erroneous 
under  Const.  Cal.  art.  K,  i  19,  which  declares 
that  "Judges  shall  not  charge  Juries  with  respect 
to  matters  of  fact. " 

2.  When,  in  answer  to  a  question  asked  tar 
the  sole  purpose  of  contradicting  a  previous 
statement  of  defendant,  he  admits  that  he  has 
been  convicted  of  larceny,  it  is  erroneous  to  charge 
the  Jury  as  to  tiiat  admission,  and  also  that  "as 
to  how  much  credit  such  a  man  is  entitled  to  is 
for  you  to  determine. " 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
J.  McM.  Shaftek,  Judge. 

P.  lieddy,  for  appellant.  Atty.  Gen.  Geo. 
A.  Johnson,  for  respondent. 

McFarland,  J.  The  defendant  was  con- 
vie  ted  of  robbery,  and  appeals  from  the 
judgment,  and  from  an  order  denying  a 
new  trial.  He  was  charged  with  taking 
forcibly  and  feloniously  from  one  Henry 
Braker  a  certain  watch  and  chain  of  the 
value  of  $30.  The  only  witnesses  on  the 
part  of  the  prosecution  were  the  prosecut- 
ing witness,  Braker,  and  two  policemen, 
who  arrested  the  defendant.  Braker  tes- 
tified that  on  the  night  between  Novem- 
ber 9  and  10, 18S9,  he  was  sleeping  in  an 
old  cabin  (which  had  been  part  of  the 
sleeping  apartment  of  a  boat)  at  the  foot 
of  Kearny  street, San  Francisco;  that  one 
Lewis  had  come  into  the  cabin  early  in  the 
evening,  and  had  gone  to  sleep ;  that 
al)oiit  '2  o'clock  in  the  morning  the  defend- 
ant and  one  Kenny  came  into  the  cabin, 
and  forcibly  took  from  him  the  watch  and 
chain,  and  also  a  knife.  (Kenny  and  Lewis 
wei-e  informed  against  jointly  with  de- 
fendant.) The  policemen  testified  that 
they  arrested  the  defendant  shortly  after- 
wards, and  found  on  his  persou  the  watcli 
and  chain,  as  described  by  Braker.  This 
was  substantially  all  the  evidence  for  the 
prosecution.  On  the  part  of  the  defense, 
tl>e  defendant  and  Kenny  and  Lewis,  and 


also  a  witness  named  Hamilton,  (not 
charged  with  the  offense,!  all  testified  that 
on  the  night  in  question  the  prosecuting 
witness.  Braker,  and  the  defendant  and 
others,  including  some  sailors  who  left  im- 
mediately afterwards  to  go  on  their  ship, 
were  engag^ed  in  throwing  dice  in  the  said 
cabin  for  money;  that  during  the  game 
Braker  put  up  his  watch  and  chain  on  the 
game;  and  that  defendant  finally  won  the 
watcb  and  chain,  and  Kenny  won  the 
knife.  Here,  then,  was  a  keen  conflict  of  tes- 
timony; and,  as  defendant  admitted  pos- 
session of  the  watch  and  chain,  it  was  a 
conflict  practically  between  four  witnesses 
for  the  defense  and  one  fortbe  prosecntion. 
Under  these  circumstances,  the  appellant 
contends  that,  in  instructing  the  jury,  the 
court,  to  the  prejudice  of  appellant,  in- 
vaded theprovinceolthejury.and  violated 
section  19  of  article  6  of  the  state  constith- 
tion,  which  provides  that  "judgen  shall 
not  charge  juried  with  respect  to  matters 
of  fact. "  And  in  this  contention  we  think 
that  appellant  is  right.  The  prosecuting 
witness,  Braker,  on  bis  cross-examination, 
developed  a  remarkable  want  of  Icnowl- 
edge  of  his  antecedents.  He  not  only 
could  not  tell  when  he  was  bom,  or  who 
plther  of  his  parents  was,  or  where  he  came 
from,  or  how  he  happened  to  be  here  at 
all,  but  his  testimony  in  other  respects 
was  certainly  subject  to  some  criticism. 
And  in  respect  to  this  witness  the  court 
instructed  the  jury  as  follows :  "  There  are 
attacks  upon  the  witness,  and  you  will 
consider  them,  and  see  how  far  they  rest 
uptm  thetestimonylnthecase.  Theyoung 
man  who  appears  as  a  prosecuting  wit- 
ness testifies  to  a  life  which  I  will  not  char- 
acterize. He  is  unfortunate  enough  not  to 
know  who  his  father  and  mother  are,  or, 
perhaps,  when  he  was  born.  As  to  partic- 
ular transactions  that  occurred  seven  or 
eight  years  ago,  he  did  not  undertake  to 
state.  If  his  statements  are  untrue,  the 
defendant  should  have  an  opportunity  to 
disprove  them.  His  testimony  being  thus 
given,  and  the  defendant  not  proving  their 
falsity,  you  are  bound  to  pi-esumewhat  he 
states  to  be  the  truth."  The  propositions 
stated  in  the  last  sentence  cannot  he  main- 
tained under  any  view.  If  the  phrase,  "and 
the  defendant  not  proving  their  falsity," 
be  taken  as  a  statement  that  the  defend- 
ant had  not  proven  their  falsity,  as  the 
Jury  might  very  easily  understand  it,  then 
it  directly  took  away  from  the  jury  the 
determination  of  a  fact  about  whiclj  there 
was  not  only  a  conflict  of  testimony,  but 
with  respect  to  which,  in  number  of  wit- 
nesses at  least,  there  was  a  preponderance 
of  four  to  one  against  the  prosecuting  wit- 
ness. And  it  it  be  taken  to  merely  mean 
that  the  jury  were  bound  to  take,  as  true, 
the  statements  of  Braker  about  the  man- 
ner in  which  he  lost  his  watch,  unless  the 
dpfcndant  disproved  them,  it  is  equally 
untenable.  The  jury  were  not  bound  to 
take  the  testimony  of  any  witness  astrue. 
From  the  manner  of  the  prosecuting  wit- 
ness, and  the  nature  of  his  whole  testi- 
mony, the  jury  might  havedisbelievedhim 
if  the  defendant  had  not  introduced  any 
evidence  at  all.  This  whole  matter  was 
for  the  jury,  and  not  the  court. 
The  defendant  was  a  witness  tor  himself. 
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and  testified,  amon^  other  things,  that, 
on  July  1, 1889,  he  was  working  for  his 
father,  and  on  crosB-examlnatlon  was 
aslced  this  questlun:  "Is  It  not  the  fact 
that  on  that  day.  July  1, 1889,  in  this  city 
and  county,  you  xvere  convicted,  and  were 
serving  on  that  day  a  term  of  imprison- 
ment for  jjctty  larceny?"  There  is  some 
confusion  in  the  record  as  to  whether  the 
proper  objection  was  made  to  this  ques- 
tion at  the  proper  time,  and  as  to  what 
answer  the  witness  gave.  There  was  an 
objection  made,  however,  and  counsel  lor 
the  prosecution  snid:  "The  question  is 
asked  simply  for  the  purpose  of  contradict- 
ing him."  Whatever  the  answer  was, 
therefore,  the  testimony  was  introduced 
simply  for  the  purpose  of  contradicting 
his  statement  that  he  was  working  for 
his  father  on  the  day  named.  But  the 
court  instructed  the  Jury  as  follows:  "The 
defendant  here  admits  that  he  has  been 
convicted  of  petty  larceny.  As  to  how 
much  creOit  such  a  man  Is  entitled  to,  Is 
for  you  to  determine."  This  could  be  un- 
derstood in  no  other  way  than  as  a  state- 
ment that,  in  the  opinion  of  the  court, 
such  a  man  as  defendant  was  entitled  to 
but  little  credit.  It  was  based  on  a  fact 
not  In  evidence  for  such  purpose,  and  it 
was  a  broad  inroad  into  the  province  of 
the  Jury.  Then  as  to  the  witnesses  (or  the 
defendant,  generally,  a  rule  was  given  dif- 
ferent from  that  which  was  applied  to  the 
prosecuting  witness.  The  court  said: 
"On  the  othcrside  the  leading  witness,  the 
defendant,  and  the  others  with  him  testi- 
fied that  they  started  somewhere  from  the 
center  of  the  city  on  an  invitation  to  go  to 
the  cabin  and  get  some  beer.  They  went 
over  there.  It  is  for  you  to  consider  the 
probability  of  a  story  of  seven  or  eight 
men  collected  together  in  a  cabin,  drinking 
and  gambling  for  three  pence  a  bit,  and 
whether  they  gambled  there  up  to  11  or 
12  o'clock.  That  is  a  matter  for  your  con- 
sideration as  to  the  probability  of  their 
story."  The  instructions  above  quoted, 
and  others  of  similar  import,  were  viola- 
tions ol  the  rule  that  "  to  weigh  the  evi- 
dence and  find  thefacts  is, in  thisstate,  the 
e.xcluslve  province  of  the  Jury,  and  with 
the  performance  of  that  duty  the  Judge 
cannot  Interfere  without  a  palpable  viola- 
tion of  the  organic  law,"  (People  v.  Dick, 
34  Cnl.  6«e;  People  v.  Fong  Ching,  78  Cal. 
169,  20  Pac.  Rep.  396:)  and  of  section  1847, 
Code  Civil  Proc,  which,  speaking  of  a 
witness,  provides  that  "the  jury  are  the 
exclusive  judges  of  hiscredlbllity."  A  part 
of  the  charge  on  the  subject  of  reasonable 
doubt,  and  also  on  one  or  two  other  mat- 
ters. Is  somewhat  obscure,  but  it  can 
readily  be  made  clear  on  another  trial. 

There  Is  only  one  other  matter  to  be 
noticed.  We  think  that  the  court  went 
too  far  In  c>nitioning  the  Jury  against  be- 
lieving the  defendant  and  the  two  other 
persons  charged  with  the  crime,  although 
we  would  not  be  prepared  to  cay  that  the 
Judgment  should  be  reversed  for  thai  rea- 
son. In  People  v.  Oronln,  34  Cal.  191,  It 
was  held  not  to  be  error  for  a  court,  speak- 
ing of  the  credibility  of  a  defendant  who 
was  a  witness  lor  himself,  to  tell  the  Jury 
that  "you  should  consider  his  relation  and 
situation  under  which  he  gives  his  testi- 


mony, the  consequences' to  him  from  the 
result  of  this  trial,  juid  all  the  inducements 
and  temptations  which  would  ordinarily 
influence  a  person  in  his  situation. "  That 
instruction  lins  been  approved  In  subse- 
quent cases,  and  it  isnow  toolate  to  ques- 
tion its  correctness;  but,  if  courts  and 
prosecuting  attorneys  think  it  their  dut.v 
to  have  an  instruction  on  that  subject  in 
every  case,  they  should  be  careful  not  to 
go  further  In  that  direction  than  courts 
have  already  gone.  An  Instruction  giving 
the  general  rule  can  do  no  harm,  and  is 
not  of  much  importance,  for  every  intelli- 
gent Juror  knows,  without  any  instruction 
on  the  subject,  that  a  defendant,  whether 
innocent  or  guilty.  Is  deeply  interested 
In  being  acquitted.  But  when  such  an  in- 
Btmction  is  reiterated,  and  put  Into  exceed- 
ingly strong  language,  so  as  to  give  it  pe- 
culiar emphasis,  it  is  too  apt  to  lead  the 
jury  to  believe  that  the  court  thinks  the 
defendant  lu  the  particular  case  on  trial 
to  be  unworthy  of  belief.  The  credibility 
of  the  witness  in  such  a  case  should  be  left 
as  much  as  possible  to  the  Jury.  In  the 
case  at  bar  the  court,  speaking  of  the  de- 
fendant and  the  two  other  witnesses  who 
were  also  charged  with  the  offense,  said 
to  thejury,  among  other  things,  asfoliows: 
"While  they  are  allowed  to  testify,  they 
are  not  given  the  same  effect  as  witnesses 
unattended  by  indictment,  or  men  not 
charged.  They  are  not  entitled  to  the 
same  consideration. "  This  language,  if 
not  error,  is  at  least  on  the  verge  ol  error. 
Here  is  a  case  where  several  men  have  a 
dispute  about  a  watch.  Three  of  them 
swear  that  it  was  put  up  and  lost  on  a 
game  of  chance;  one  of  them  swears  that 
it  was  taken  from  him  forcibly,  and  that 
there  was  no  gambling  at  all :  andthejnrv 
are  instructed  that  the  testimony  of  the 
three  is  not  entitled  to  the  same  considera- 
tion as  the  testimony  of  the  one,  because 
the  latter  procured  an  information  to  be 
made  against  the  former.  This  seems  tc 
be  carrying  the  rule  very  far;  and  we  al- 
lude to  the  matter  because  acrlmlnal  trial, 
which  is  usually  a  very  simple  thing  when 
compared  with  the  intilcacies  of  the  trials 
of  civil  cases,  is  so  often  complicated  by 
new  Instructions  on  matters  of  evidence. 
Judgment  and  order  reversed,  and  cause 
remanded  for  a  new  trial. 

We  concur:  SnARPSTEiN,  J.;  Thorn- 
ton, J 

85  Cal.  185 

MoTJLTox  et  al.  v.  Knapp  et  al.    (No. 
11,757.) 
(.Supreme  Court  of  California.    Aug.  30,  1890.) 
Ikjcsction— Laches— EQDmr. 
Where  defeodante  consent  to  waive  all  de- 
fenses, and  confess  judgment  on  the  strength  of 
a  verbal  agreement  tliat  plaintiffs  will   stay  exe- 
cution for  a  year,  they  cannot  enjoin  a  sale  un- 
der the  execution  which  plaintiffs  levied  before 
the  end  of  the  year,  being  guilty  of  laches  in 
standing  by  and  permitting  the  execution  to  be 
levied  without  moving  the  court  to  recall  it. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  J.  F.  Sollitan, 
Judge. 

T.  Z.  BlHkemaa,  E.  G.  Kaapp,  Wright 
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A  Hageo,  and  W.  B,  Sharp,  tor  appellants. 
Turner  &  Msddox  and  J.  H.  Budd,  lor  re- 
spondents. 

FooTK,  O.  A.  W.  Moolton  and  four  oth- 
er persons  instituted  this  action  for  an 
Injunction  against  Kewell  Knapp,  E.  Q. 
Knapp,  and  H.  B.  Purvis.  It  was  alleged, 
among  other  tblngs,  in  the  complaint  that 
the  plaintiffs  were  stockholders  and  direct- 
ors in  a  corporation  denominated  the 
"Oakdale  Lumber  and  Water  Company," 
and  that  they  together  owned  three- 
fourths  of  the  stock  in  that  company; 
that  the  affairs  of  the  corporation  were  in 
such  a  condition  as  that  any  suit  or  ac- 
tion brought  against  it  would  necessarily 
embarrass  Its  interests,  as  the  corporation 
was  Just  getting  into  shape  that  would 
make  it  in  a  short  time  a  paying  Institu- 
tion;  that  on  the  3rl  day  of  April,  1886,  S. 
Knapp  had  two  notes  agalnut  plaintiffs, 
one  for  about  $7,500,  and  the  other  for 
about  $1,000;  that  upon  the  day  above 
mentioned  hecommenced  an  action  against 
the  makers  of  those  notes,  the  plaintiffs 
here,  to  i-ecover  what  he  claimed  was  due 
him ;  that  about  two  doys  after  this  be 
went  to  these  plaintiffs,  and  informed 
them  that  be  had  brought  the  suit;  that 
he  did  not  wish  to  annoy  them,  but  want- 
ed to  be  secured  in  the  payment  of  his 
claims;  that  if  they  would  waive  all  de- 
fense to  the  notep, and  acknowledge  them- 
selves Jointly  and  severally  indebted  to 
him  on  these  instruments,  and  authorize 
the  clerk  of  the  court  where  the  action 
was  pending  to  enter  up  Immediate  judg- 
ment in  favor  of  S.  Knapp,  that  be  would 
stay  all  proceedings  thereon,  and  stay  ex- 
ecution upon  'the  judgment  for  the  period 
of  12  months  from  the  date  thereof.  To 
this  the  parties  applied  to  consented,  and, 
in  writing,  waived  all  defense,  and  con- 
sented and  directed  judgment  to  be  en- 
tered up  as  agreed  upon.  The  agreement 
is  in  this  language:  "In  the  supeiior 
court,  state  of  California,  in  and  for  the 
county  of  Stanislaus.  Sewell  Knapp,  Plain- 
tiff, against  Thomas  Koberts,  C.  H.  Head, 
A.  W.  Moulton,  C.  W.  Sproul.  Abner  Pot- 
ter et  a/..  Defendants.  No.  617.  We,  the 
undersigned,  defendants  in  the  above-enti- 
tled action,  do  by  these  presents  acknowl- 
edge ourselves  jointly  and  severally  in- 
debted and  liable  to  the  above-named 
plaintiff,  Seweil  Knapp,  on  the  two  notes 
sued  upon  herein  as  they  are  pleaded,  and 
we  liereby  expressly  waive  all  riglit  of  de- 
fense herein,  and  authorize  and  direct  the 
clerk  of  said  court  to  enter  herein  in  favor 
of  said  S.  Knapp  and  against  us,  or 
against  as  many  of  us  as  subscribe  our 
names  hereunto,  immediate  judgment  for 
the  sum  of  eighty-five  hundred  ($8,500) 
dollars,  principal,  and  9222,  interest,  all  in 
United  States  gold  coin,— In  all  $8,722. 
Dated  at  Oakdale,  April  5, 1886.    Thomas 

ROBRRTS.    A.  W.  MOUI-TON.     C.W.SPROUI.. 

A.  PoTTEH.  C.  H.  Head.  Attest:  H. 
Wolfe."  It  is  then  alleged  that, in  viola- 
tion of  the  agreement  to  stay  execution, 
etc.,  Knapp  induced  tiiese  plaintiffs  to  de- 
posit their  certificates  of  stock  in  the  in- 
corporated company  in  a  safe  in  the  office 
of  such  corporation.  The  judgment  was 
duly  entei-ed  up  and  recorded  by  the  clerk 


of  the  county,  and  thereupon  became  a  lien 
upon  all  the  real  property  of  the  defend- 
ants in  Stanislaus  county.  That  all  these 
facts  were  fully  known  both  to  S.  and  £. 
G.  Knapp,  the  latter  of  whom  was  the  at- 
torney of  the  former.  It  is  then  charged 
that  in  violation  of  the  agreement  for  a 
stay  of  execution,  and  in  fraud  of  the  plain- 
tiff's rights,  S.  Knapp  caused  an  execu- 
tion to  be  issued  and  levied  upon  the  cer- 
tificates of  stuck  in  the  safe  In  the  oHice  of 
the  corporation  heretofore  mentioned,  the 
sheriff,  R.  B.  Purvis,  taking  them  into  his 
possession,  and  on  the  14th  of  April,  1S8G, 
posted  notices  that  he  would  sell  all  the 
right,  title,  and  interest  in  the  shares  of 
stock  of  these  plaintiffs,  the  judgment 
debtors  in  the  execution,  on  the  20th  of 
April,  1886;  that  after  the  sheriff  thus  had 
taken  the  certificates  of  stock  Into  his  pos- 
session, S.  Knapp  promised  the  plaintiffs 
to  postpone  the  sale  until  they  could  raise 
the  money  to  pay  the  judgment;  that  he 
did  not  postpone  the  sale,  but  caused  (he 
shares  of  stock  to  be  sold  as  advertised, 
and  bought  them  in  for  the  sum  of  $500, 
and  transferred  them  to  E.G. Knapp,  who 
now  claims  them  ;  that  all  this  was  done, 
as  the  plaintiffs  believe,  with  the  knowl- 
edge of  £.  G.  Knapp,  who  is  now  threat- 
ening to  take  from  the  plaintiffs  all  tlicir 
rights  and  property  in  the  corporation 
above  mentioned,  and  cause  to  be  levied 
other  executions  upon  the  individual  prop- 
erty of  these  plaintiffs;  and  that  R.  B. 
Purvis,  the  sheriff.  Into  whose  hands  the 
executions  have  come,  will  sell  sufficient 
property,  at  least,  to  satisfy  the  judgment, 
if  notrestralned  by  injunction.  Theprayer 
is  that  he  may  be  prevented  from  selling 
the  property ;  and  that  S.  Knapp  may  be 
compelled  to  carry  out  his  agreement  to 
stay  execution  for  one  year;  and  that  he 
and  E.  G.  Knapp  be  compelled  to  return 
to  plaintiffs  the  certificates  of  stock;  and 
that  all  proceedings  subseQuent  to  the 
judement  rendered  against  plaintiffs  and 
in  favor  of  S.  Knapp  be  declared  null  and 
void ;  and  that  E.  G.  Knapp,  who  is  alleged 
to  be  insolvent,  and  threatens  to  transfer 
the  certificates  of  btock,  be  ordered  to  re- 
frain from  so  doing;  and  that  all  procesa 
be  recalled,  and  everything  done  subse- 
quent to  the  judgment  be  declared  to 
have  been  done  in  fraud  of  the  plaintiffs* 
rights,  etc.  The  action  was  instituted  in 
the  county  of  Stanislaus,  and  an  order  to 
Hhow  cause  was  also  made  in  the  superior 
court  of  that  county.  Pending  the  hear- 
ing of  that  motion,  a  temporary  restrain- 
inir  order  was  made,  dated  the  30th  of 
April,  1886.  On  the  2d  of  .Tune  of  the  same 
year  au  order  changing  the  place  of  trial 
was  made.  Demurrers  were  filed  to  the 
complaint,  and  on  the  16th  of  June  tht 
judge  of  the  superior  court  of  San  Francis- 
co, to  which  jurisdiction  the  cause  bad 
been  submitted  by  the  cimnge  of  venue, 
overruled  the  demurrers,  and  grunted  an 
order  restraining  the  defendants,  from 
which  this  appeal  is  taken. 

There  is  no  sufficient  reason  given  why 
the  plaintiffs  did  not  move  the  court  in 
which  the  judgment  was  given  and  made, 
and  to  which  they  were  parties,  to  recall 
the  execution,  and  to  make  an  order 
which  would  prevent  any  further  issuance 
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of  Buch  proceee,  or  tbe  taking  of  anydtber 
step  to  enforce  the  Judgment,  nntll  the  ex- 
piration of  the  year  agreed  on  for  the 
Htay.  If  tblB  motion  had  been  entered  be- 
fore tb<t  sale  under  execution  the  plaintiffs 
rould  have  made  the  same  allowing  of 
facts  that  they  have  done  in  tbeir  com- 
plaint. It  was  said  by  tbe  appellate  court 
in  Imlay  V.  Carpenter.  14  Cal.  178:  "And 
even  where  fraud  is  relied  upon  as  an  an- 
swer to  the  motion  the  courts  are  clothed 
with  ample  powers  to  frame  issues,  and 
to  try  and  determine  tbe  same,  either  with 
or  without  tbe  Intervention  of  a  jury.  A 
resort  to  a  formal  action  would  seem  to 
be  as  unnecessary  as  it  would  certainly  be 
expensive  and  dilatory.  But  even  if  no 
such  summary  relief  could  be  granted  as 
against  the  judgment,  the  court  is  invest- 
ed with  plenary  power  over  the  execution, 
and  may  set  it  aside,  and  order  a  perpet- 
ual stay,  or  make  any  other  order  In  reler- 
ence  to  It  required  for  the  protection  and 
preservation  of  the  rights  and  Interests  of 
the  respective  parties. "  And  thecourt  held 
in  that  case  that,  as  the  plaintiff  had  an 
adequate  and  speedy  remedy  at  law,  he 
was  not  entitled  to  the  assistance  of  a 
court  of  equity.  If  the  plaintiffs  here  had 
made  such  a  showing  as  would  have  war- 
ranted the  trial  court,  on  a  motion  there 
for,  to  set  aside  th-  execution  that  had 
been  levied,  and  to  stay  all  other  process 
until  the  expiration  of  the  year  agreed  up- 
on, no  sale  ot  the  stock  would  have  taken 
place,  or  anything  else  been  done  which 
would  have  made  the  situation  of  affairs 
different  from  the  stntua  It  was  agreed 
they  should  occupy  for  that  period.  We 
do  not  see,  after  the  laches  of  the  plaintiffs 
in  not  taking  advantage  of  their  adequate 
and  speedy  legal  remedy  by  motion  as 
heretofore  stated,  that  they  can  be  said  to 
have  made  In  their  complaint  a  sufficient 
sbowinpr  to  entitle  them  to  the  Injunction 
which  they  obtained ;  and  this  view  of 
the  matter  is,  as  we  think,  supported  by 
the  decision  of  the  appellate  court  in  Ede 
V.  Hazen,  61  Cal.  860,  and  tbe  cases  there 
cited.  For  these  reasons  we  advise  that 
tbe  order  appealed  from  be  reversed. 

We  concur:    Vanclief,  C.  ;  Gibson,  C. 

Per  Curiam.  For  the  reasons  given  in 
tbe  foregoing  opinloa  the  order  appealed 
from  Is  reversed. 

Works.  J.  I  concur  in  the  judgment,  but 
it  is  unnecessary  to  decide  in  this  case  that 
the  respondents  were  entitled  to  have  the 
execution  recalled  on  motion  based  upon 
a  mere  verbal  agreement  for  the  extension 
of  time.  It  Is  enough  to  say  that  they 
were  not  entitled  to  the  remedy  sought  in 
this  action. 


»  Cal.  60  

Garner  v.  Erlanoeb.    (No.  13,300.) 
(Supreme  Court  of  California.    Sept.  17,  1890.) 

josexent  bt  derault — motion  to  set  aside — 
Discretion  of  Trial  Court. 
An  order  denying  or  granting  a  motion, 
under  Code  Civil  Proc.  Cal.  S  473,  to  set  aside  a 
default  on  the  ground  of  mistake,  inadvertence, 
sorprise,  or  excusable  neglect  rests  in  the  discre- 
tion of  the  trial  court,  which  will  not  be  inter- 
fered with  on  appeal  except  in  a  plain  case  of 


abiise;  ttnd,  where  the  motion  1b  based  on  the 
fact  that  defendant  failed  to  observe  what  county 
was  named  in  the  summons,  the  order  of  the 
court  refusing  to  set  aside  the  default  will  not  be 
disturbed. 

Commissioners*  decision.  Appeal  from 
superior  court,  Tulare  county;  William 
W.  Cross,  Judge. 

Justice  JMsoba,  tor  appellant.  Cburcb 
&  Cony,  for  respondent. 

Belcher,  C.  C.  This  is  an  appeal  from 
an  order  refusing  to  set  aside  a  judgment 
entered  against  the  defendant  by  default, 
in  the  county  ot  Tulare.  The  motion  waa 
made,  under  section  473 of  theCode  of  Civil 
Procedure,  upon  tbe  ground  of  mistake, 
Inadvertence,  surprise,  and  excusable  neg- 
lect. The  action  was  upon  a  promissory 
notefor  9450,  dated"  Kingsburgb, February 
ISth,  18iJ8,"and  payable  at  Klngsburgb 
one  year  after  date,  with  interest.  Klngs- 
burgb is  in  Fresno  county,  and  tbe  sum- 
mons and  copy  of  tbe  complaint  were 
served  on  defendant  in  the  county  ot 
Tulare  on  the  28tb  day  ot  February,  188!>. 
The  judgment  was  entered  on  the  13th  of 
March,  1889.  It  appears  from  tbe  affida- 
vit of  defendant,  filed  in  support  of  his 
motion,  that  the  note  had  been  left  with 
tbe  First  National  Bank  of  Fresno,  as  col- 
lateral security  tor  the  payment  of  an- 
other note,  made  by  the  plaintiff  to  one 
Smith,  and  that  defendant  had  been  In- 
formed by  the  president  of  the  bank  that, 
unless  the  other  note  was  paid  on  or  be- 
fore the  18th  day  of  February,  1889,  suit 
would  be  comiuenced  on  his  note.  Tbe 
affidavit  then  proceeds  to  state  "  that,  tor 
the  reason  that  said  note  was  made  pay- 
able at  the  county  of  Fresno,  this  affiant 
believed,  and  never  entertained  any  doubt 
but  what.  If  suit  were  brought  upon  said 
note,  It  would  be  brought  in  said  county 
ol  Fresno,  and,  at  tbe  time  he  was  served 
with  the  so-called  'summons,'  and  so- 
called  'complaint,'  copies  of  which  are 
hereto  attached,  be  supposed,  as  a  matter 
ot  couise,  that  such  suit  bad  heea  com- 
menced and  brought  in  the  superior  court 
of  said  county  of  Fresno,  and  that  he 
therefore  had  thirty  daj-s  within  which  to 
file  his  pleadlngtosaidcomplaint;  ♦  •  » 
that,  at  the  time  the  so-called  'summons* 
In  said  action  was  served  upon  tills  affiant, 
[he,  thinking,  ot  course,]  he  had  been  sued 
in  the  superior  court  ot  tbe  county  ot 
Fresno,  did  not  notice  or  think  of  looking 
at  tbe  title  or  name  of  the  particular  court 
iu  which  such  action  was  brought,  and 
did  not  notice  that  tbe  word  'Tulare'  was 
written  where  he  supposed  the  word 
'Fresno'  would  be,  in  the  name  or  title 
ot  the  court  in  which  said  action  was 
brought,  and  remarked  to  his  attorney 
that  he  would  have  thirty  days  within 
which  to  answer  said  complaint;  that 
thereafter  be  handed  said  papers,  copies 
of  which  are  hereto  attached,  to  his  said 
attorney,  and  instructed  him  to  attend 
to  the  matter,  and  prepare  the  necessary 
pleading;  that  his  said  attorney,  after  in- 
specting tbe  said  papers,  informed  this 
affiant  that  such  suit  bad  been  brought  in 
the  county  of  Tulare,  and  that  the  timt 
lor  answering  said  complaint  had  already 
expired;  that  this  affiant  was  taken  eii'> 
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tlrely  by  surprise  at  such  Information,  he 
never  having  thought  or  supposed  that 
such  suit  would  be,  or  had  been,  brought 
In  said  county  of  Tulare;  that  affiant  has 
fully  and  fairly  stated  the  facts  constitut- 
ing his  defense  to  said  action  to  his  said 
attorney,  and  is,  by  him,  advised  and  in- 
formed, and  verily  believes,  that  he  has  a 
good  and  valid  defense  to  said  action  on 
the  merits  thereof."  It  has  been  frequent- 
ly held  by  this  court  that  a  motion  like 
that  of  the  appellant  is  addressed  to  the 
sound  legal  discretion  of  the  trial  court, 
and  that  an  order  granting  or  denying 
the  motion  will  not  be  reversed  on  appeal 
unless  a  clear  abuse  of  such  dlsn-etion  is 
shown.  Coleman  v.  Rankin,  37  Cal.  247; 
Watson  V.  Railroad  Oo.,41Cal.l7;  Dough- 
erty V.  Bank,  68  Cal.  275,  9  Pac.  Rep.  112. 
In  Coleman  v.  Rankin,  the  action  was 
bought  to  determine  an  adverse  claim  of 
title  to  real  property.  The  summons  was 
served  on  the  25th  of  March,  and  Judgment 
by  default  was  entered  on  the8th  of  April. 
The  defendant  moved,  on  the  9th  of  April,, 
to  hnve  the  judgment  set  aside,  and, in  his 
affidavit,  stated  that  when  he  received 
the  summons,  he  placed  it  in  his  hat,  and 
it  was  lost  therefrom ;  that  he  made  no 
note  ot  the  time  of  the  service,  and  bad  no 
means  of  fixing  the  date  thereof;  that 
about  five  days  before  making  his  affida- 
vit, and  at  several  subsequent  times,  be 
called  at  the  office  of  his  counsel,  but  did 
not  succeed  in  finding  him  until  the  8th  of 
April,  when  he  retained  him  to  defend  the 
action;  that  he  Hubseqiicntly  learned  from 
his  attorney,  for  the  first  time,  that  the 
day  for  answering  bad  expired ;  that,  if 
he  had  not  lost  the  summons,  he  verily 
believed  he  would  not  have  failed  to  make 
a  note  on  the  paper  of  the  time  of  service, 
and  to  have  filed  his  answer  In  proper 
time.  The  motion  was  denied  by  the  trial 
court,  and  the  order  was  affirmed  on  ap- 
peal. The  law  applicable  to  such  motions 
is  thus  clearly  and  succinctly  stated  in  the 
syllabus  of  the  ease:  "An  order  denying 
or  granting  a  motion  to  set  aside  a  judg- 
ment by  default  on  the  ground  of  mistake. 
Inadvertence,  surprise,  or  excusable  neg- 
lect of  the  defaulting  party  rests  in  the 
sound  discretion  of  the  court,  and,  except 
in  a  plain  case  of  abuse  of  this  discretion, 
will  not  be  disturbed  by  this  court  on  ap- 
peal. Where  the  defaulting  party  dis- 
closes, in  tiie  case  presented  by  him  for  an 
order  to  set  aside  such  judgment,  a  degree 
of  negllgetice,  carelessness,  and  lack  of  dil- 
igence not  to  be  predicated  of  a  prudent 
business  man  in  a  matter  of  material  con- 
cern to  him,  this  court  will  not,  on  appeal, 
disturb  the  order  of  the  court  below  deny- 
ing such  application. "  In  this  case  it  ap- 
pears that  appellant  was  served  in  Tulare 
county,  and  that  he  held  in  his  hands 
copies  of  the  summons  and  complaint 
for  more  than  10  days,  without  once 
looking  at  them  to  see  whence  they  were 
issued,  or  where  he  had  been  sued.  This 
shows  a  degree  of  carelessness  not  easi- 
ly accounted  for,  and  the  court  below 
may  well  have  concluded  that  be  was 
guilty  of  such  inexcusable  neglect a« should 
deprive  him  of  the  relief  sought.  In  the 
exercise  of  Its  discretion  the  court  denied 
the  motion,  and,  in  doing  so,  we  cannot 


say  that  it  acted  improperly,  or  in  any 
way  abused  the  discretion  with  which  it 
was  clothed.  A  motion  was  made  to  dis- 
miss the  appeal,  but,  as  we  think  the  re- 
spondent right  on  the  merits,  it  is  unnec- 
essary to  consider  that  question.  We  ad- 
vise that  the  order  be  affirmed. 

We  concur:    Gibso.v,  C. ;  Haynes,  C. 

Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  is  affirmed. 

«  CaL  m 

CuRTiBS  V.  Starr  et  ah    (No.  12,872.) 
(Supreme  Court  of  Callfoi-nia.    Aug.  26,  1890.) 

NbW  TbIAIj — CJOOTUCTISO  EVIDKNCB — DiSCBETIOK 

or  JuuoB. 
In  civil  cases,  the  trial  judge  should  set 
aside  the  verdict  of  tho  jury  and  ^rant  a  new 
trial  whenever  he  is  not  satisfied  with  the  ver- 
dict upon  die  evidence;  and  his  order  in  that  re- 
gard will  not  be  disturbed  on  appeal  if  the  evi- 
dence is  substantially  conflicting. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alameda 
county;  N.  Hamilton,  Judge. 

Charles  F.  Hanlon,  for  appellant. 
Hutchinson  &  Campbell,  for  respondents. 

Hatne,  C.  This  is  an  appeal  by  the 
plaintiff  from  an  order  granting  the  de- 
fendants' motion  for  a  new  trial.  The 
order  did  not  specify  the  ground  upon 
which  it  was  made;  and,  in  such  case,  it 
is  settled  that  if  the  record  shows  any 
valid  ground  upon  which  the  order  may 
have  been  made,  the  appellate  court  will 
presume thatit  was  made  on  such  ground. 
In  this  case  the  record  shows  a  valid 
ground  upon  which  the  order  may  have 
been  made.  The  complaint  consists  ot 
two  counts.  The  appellant's  counsel  as- 
serts that  the  verdict  was  based  upon  the 
second  count  alone;  and,  for  the  purpose 
of  this  opinion,  we  assume  that  such  was 
the  case.  We  therefore  dismiss  from  con- 
sideration tho  flist  count,  and  the  evi- 
dence under  it.  The  substance  of  the  sec- 
ond count  is  that  the  plaintiff  delivered  to 
the  defendant  (a  corporation)  certain 
wheat  to  be  sold  on  commisslou  at  a  fixed 
price;  and  that  the  defendant  sold  the 
wheat  at  a  less  price,  contrarj  to  its  In- 
structions, and  witliout  notice  to  the 
plaintiff.  It  is  obvious  that  the  instruc- 
tion to  sell  at  a  fixed  price  is  a  main 
foundation  of  such  a  case.  Take  that 
away,  and  the  case  falls  to  the  ground. 
Now  the  plaintiff's  letter  of  instructions 
showed  no  such  limitation.  On  the  con- 
trary, it  said :  "Sell  same  at  your  dis- 
cretion." This  being  so.  It  was  incum- 
bent upon  the  plaintiff  to  show  affirma- 
tl\  ely  that  the  instructions  were  changc<I 
before  the  wheat  was  sold.  He  intro- 
duced some  testimony  tending  to  show 
this,  and  the  jury  evidently  believed  it, 
but,  for  reasons  above  stated,  it  must  be 
presumed  that  the  judge  did  not;  and  if 
he  did  not, it  was  his  duty  to  grant  a  new 
trial.  The  rule  as  to  conflict  of  evidence 
does  not  apply  in  the  trial  court.  The 
judge  should  set  aside  the  verdict  when- 
ever he  is  not  satisfied  with  it  upon  tho 
evidence,  and  his  order  in  that  regard  will 
not  be  disturbed  oa  a{)peal  it  the  evidence 
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IS  RitbRtantlalty  conflicting.  Dickey  v. 
DavlH,  89  Cal.  5(30;  Sberman  v.  Mitchell,  46 
Cal.580:  Irving  v.Cunnlngbain. 58  Cal. 806; 
Breckenridge  v.  Crocker,  68  Cal.  408.  9  Pac. 
Rep.  426.  The  learned  counsel  ie  in  error 
In  auppoelng  that  this  rule  Is  confined  to 
cases  tried  without  a  Jnrjr.  It  is  plain, 
therefore,  tliat  the  order  appeitled  from 
must  be  afflrmed. 

It  may  he  added  tbat.  In  onr  opinion, 
the  trial  conrt  waa  wrong  in  its  theory 
that  the  written  Instractlons  could  not  be 
changed  by  parol.  It  any  subsequent 
parol  iostmctlons  were  given  to  the 
agent,  they  were  binding,  subject  to  the 
right  to  sell  for  rplmbursement  of  ad- 
TAnces,  as  provided  by  section  2027  of  the 
Civil  Code.  The  error,  however,  was  in 
favor  of  the  defendant,  and  does  not  affect 
the  question  of  the  correctness  of  the 
order  appealed  from.  It  is  noticed  merel.7 
for  the  guidance  of  the  coni-t  upon  a  re- 
trial. We  advise  that  the  order  granting 
a  new  trial  be  affirmed. 

We  concur:    Belcbbr,  C;  Footb,  C. 

PerCciiiam.  Forthercasonsgiveninthe 
foregoing  opinion  the  order  granting  a 
new  trial  is  afflroied. 


85  Cat.  «32 

Ex  parte  Beilly. 
(Supreme  Court  of  Calif omia.     Sept  13, 1890.) 

COSSTlTUTIOSAIi  LAW — JURISDICTIOX  OF  COUKTS — 
JUDGMKNTS. 

1.  C!onst,  Cal.  artp.  6,  S  1,  provides  that  the 
legislature  may  establish  inferior  courts,  whose 
jurisdiction  and  powers,  under  section  18,  must 
be  regulated  "by  law;"  and  sectioos  15  and  16  of 
article  4  provide  that  no  law  can  be  passed  ex- 
cept by  bill  concurred  in  by  both  houses,  and 
signed  by  the  governor.  Held,  that  Const  Cal. 
art.  11,  %  8,  which  provides  for  the  adoption  of 
ci^  cliarters  by  mere  resolution  of  the  legisla- 
ture, without  the  approval  of  the  governor,  was 
not  intended  to  supersede  the  above  provisions  of 
article  6  in  relation  to  the  establishment  of  infe- 
rior courts,  and  that  the  provisions  of  the  charter 
of  the  city  of  Los  Angeles,  so  adopted,  estabiish- 
iog  a  police  court,  and  defining  its  Jurisdictic  i, 
are  void.    Following  People  v.  Toal,  ante,  603. 

2.  The  Judgment  of  a  justice  or  the  peace  in 
a  prosecution  for  battery  of  which  he  has  juris- 
diction as  justice  is  not  invalid  because  he  claims 
to  exercise  authority  as  police  judge,  under  an 
act  which  does  not  apply  to  him. 

In  bank.    Habeas  corpus. 

Frederick  Htunford,  for  petitioner.  M. 
T.  Owens,  for  respondent.  Stephen  M. 
White,  amicus  curix. 

Beatty,  J.  Petitioner  was  arrested, 
tried,  and  convicted  upon  a  charge  of  bat- 
tery, alleged  to  have  been  committed  in  tlie 
city  of  LoM  Angeles.  The  trial  took  place  be- 
fore a  justice  of  the  peace  who  styles  him- 
self ex  oSicIo  police  Judge  of  the  city  of  Los 
Angeles,  and  who  appears  to  have  been 
acting  as  such  police  judge  hy  designation 
of  the  mayor,  in  pursuance  of  the  so-culled 
"Whitney  Act."  which  it  was  intimated 
In  the  first  decision  In  People  v.  Toul,  23 
Pac.  Rep.  203,  applied  to  the  city  of  Los 
Angeles.  The  claim  of  petitioner  is  that 
his  Imprisonment  is  illegal  because,  under 
the  freeholderH'  charter  of  Los  Angeles, 
the  police  court  thereby  created  bad  ex- 
clusive jurisdiction   of   the  offense    with 
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which  he  was  charged,  and,  consequently, 
that  Lock  wood,  a  justice  of  the  peace,  des- 
ignated under  the  Whitney  act,  had  no 
Jurisdiction.  The  final  decision  In  the  Toal 
Case, ante,  603,  (filed  August  4th,)  disposes 
of  this  contention.  It  is  there  held  that 
the  charter  provisions  concerulng  the  po- 
lice court  are  void ;  that  such  court  had 
no  Jurisdiction  in  any  case,  and  necessarily 
no  exclusive  Jurisdiction. 

It  is  conceded  that  Lockwood  wasa  ]as> 
tice  of  the  peace.  As  such,  he  had  Jurisdic- 
tion  of  the  offense  of  battery, and  bis  jodg- 
ment  in  this  case  is  none  the  less  valid  be- 
cause he  styled  himself  ex  otOoio  police 
Judge  of  Los  Angeles,  tbereby  claiming  to 
exercise  his  authority  under  the  Whitney 
act.  Conceding  tbat  the  Whitney  act  does 
not  apply  to  Los  Angeles. — and  it  seems  it 
does  not, — the  Jnstice  of  tjie  peace  had  au- 
thority to  act,  and  his  Judgment  is  valid. 

Writ  discharged,  and  prisoner  remanded. 

We  concur:  Fox,  J. ;  Works,  J. ;  Pateb- 
SON,  J. ;  Thornton,  J. ;  Sbarpstkin,  J. 

88  Cat  17 
Peopuc  ex  pel.  Campbell  v.  Waterman, 

Governor.  (No,  14,000.) 
(Supreme  Court  of  CdHfomia.  Bept  18,  1890.) 
JuDQS — ^Term  or  OmoE. 
Act  Cal.  March  6,  1887,  increased  the 
number  of  judges  of  the  superior  court  in  San 
Bernardino  county  from  one  to  two,  and  provided 
that  the  governor  should  appoint  an  additional 
judge  of  said  conrt  "who  shall  hold  ofBce  until 
the  first  Monday  after  the  1st  day  of  January, 
A.  D.  1889,  and  at  the  next  general  election  a 
judge  of  said  court  of  said  county  shall  t>e  elected 
to  hold  office  for  the  term  prescribed  by  the  con- 
stitution and  the  law. "  The  next  general  elec- 
tion was  in  November,  1888.  Const.  Cal.  art.  6, 
S  6,  prescribes  six  years  as  the  term  of  office  of  a 
superior  court  judge.    Held,  that,  there  being  no 

grovisicns  to  the  contrary,  the  judge  thus  elected 
eld  olBce  for  six  years  from  said  January  1st, 
though  the  term  of  the  other  judge  would  expire, 
and  another  judge  be  elected  to  the  vacancy  be- 
fore the  expiration  of  that  time. 

In  bank.    Application  for  mandate. 

H.  Ooodseil.  Jr.,  for  applicant.  Qeorge 
A.  Johnson,  Atty.  Oen.,  and  Anderson, 
Fitzgerald  &  Anderson,  for  respondent. 

Fox,  J.  This  ia  an  application  for  a 
writ  of  mandate  against  the  governor  of 
the  state,  requiring  him,  in  his  forthcom- 
ing proclamation  for  the  general  election 
to  be  holden  on  thefirst  Tuesday  after  the 
first  M<mday  in  November  next,  to  call 
for  and  order  the  election  of  two  judges  of 
the  superior  conrt  in  and  for  the  county 
of  San  Bernardino,  Instead  of  one,  as  pro- 
posed by  the  governor.  No  point  Is  made 
in  this  case  as  to  the  power  of  the  court  to 
Issue  its  writ  for  such  a  purpose  against 
the  executive,  and  in  the  view  we  take  of 
the  real  question  Involved,  it  is  unneces- 
sary for  us  to  consider  upon  or  determine 
this  preliminary  qu««ition. 

The  facts  briefly  stated  are  these:  By 
the  statute  and  laws  under  which  the  su- 
perior court  In  Han  Bernardino  county 
was  originally  organized  provision  was 
made  for  but  one  Judge  of  that  court. 
Under  the  law  as  it  thus  stood,  Hon. 
James  A.  Gibson  was  elected  judge  for  the 
terra  commencing  on  the  first  Monday  in 
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Jannary.lSSS.Hud  ending:  on  the  first  Mon- 
day In  January,  1891.  May  18, 1889,  he  w- 
signed,  Tvben  Hon.  C.  W.  C.  Rowell,  the 
present  Incnmbent,  was  appointed.  Un. 
der  the  law  that  appointment  continues 
until  the  next  general  election,  which  wilt 
be  in  November,  in  1890.  At  that  time  an 
election  must  be  held  to  fill  the  vacancy 
created  by  the  resignation  of  Judge  Gib. 
son  for  the  balance  of  the  unexpired  term 
for  which  Judge  Gibson  was  elected. 
Const,  art.  «,  §  6.  That  term  itself,  how- 
ever, expires  on  the  first  Monday  in  Janu- 
ary following,  so  that  under  the  constitu- 
tion the  people  will  also  l>e required,  at  the 
same  election,  to  elect  a  Judge  of  the  supe- 
rior court  for  the  full  term  of  six  years, 
commencing  on  the  first  Monday  In  Janu- 
ary next.  In  place  of  the  Judge  who  may 
finish  out  the  term  for  which  Judge  Gib- 
son was  originally  elected,  and  which 
term  then  expires.  This  is  the  plain  course 
of  proceeding  to  be  pursued,  so  far  as  re- 
lates to  the  Judgeship  originally  created 
under  the  constitution,  for  that  county. 
Section  9,  art.  6,  of  the  constitution  em- 
powered the  legislature,  a  t  any  time,  by 
a  two-thirds  vote  of  the  members  of  both 
bouses,  to  Increase  or  diminish  the  num- 
ber of  Judges  of  the  superior  court  in  any 
county.  Acting  under  this  authority  the 
legislature  did,  on  March  6,  18S7,  by  an 
act  duly  passed,  increase  the  number  of 
Judges  of  the  superlorcourt  for  the  county 
of  San  Bernardino  from  one  to  two,  and 
empowered  the  governor  to  appoint  an 
additional  Judge,  to  hold  office  until  the 
first  Monday  after  the  Ist  day  of  January, 
1889,  and  provided  that  at  the  "next  gen- 
eral election  a  judge  of  such  superior  court 
should  be  elected  to  hold  office  tor  the 
term  prescribed  by  the  constitution  and 
the  law."  The  next  general  election  was 
that  one  held  in  November,  IS&s,  at  which 
a  Judge  was  elected  In  accordance  with 
the  provisions  of  said  act.  The  question 
here  relates  to  the  term  of  his  office.  Does 
it  expire  under  "the  constitution  and  the 
law"*  at  the  same  time  with  that  of  the 
other  Judge  of  the  same  court,  or  was  he 
elected  for  the  term  of  six  years  from  and 
after  the  first  Monday  after  the  1st  day  of 
January,  1S89?  To  our  minds  the  answer 
to  this  question  Is,  under  the  constitu- 
tion, too  clear  to  require  argument,  or  the 
citation  of  authorities  other  than  the  con- 
stitution itself.  The  people  did  not  elect 
the  present  Incumbent  in  188.S  to  fill  a  va- 
cancy, or  the  balance  of  an  unexpired 
term,  but  to  fill  a  new  office  created  by 
authority  of  the  constitution,  the  term 
whereof  commenced,  by  the  provisions  of 
the  law  of  Its  creation,  on  said  first  Mon- 
day after  the  Ist  day  of  January,  1S89, 
and  which,  by  the  provisions  of  the  con- 
stitution, (article  6,  §  6,)  runs  for  the  pe- 
riod of  six  years.  We  think  that,  underthe 
provision  of  theconstltutlonas  nowestab- 
Ilshed,  there  can  be  no  doubt  that  when- 
ever a  new  judgeship  Is  created  by  the  leg- 
islature in  anycounty.the  first  Judge  elect- 
ed to  fill  the  place  Is  entitled  to  bold  the 
snme  for  the  term  of  six  yeai-s  from  the 
first  Monday  after  the  Ist  day  of  January 
next  succeeding  such  election,  and  the  fut- 
ure terms  thereof  commence  at  each  suc- 
eeedlng  sixth  year.    No  vacancy  in  a  term 


can  occur  until  a  term bascommenoed, and 
there  is  nothing  in  the  constitution  which 
requires  that  the  terms  of  the  Judges  of  all 
the  superior  courts,  or  of  all  the  Judges  of 
the  same  superlorcourt,  should  l)^ln  and 
end  at  the  same  time.  Nor  Is  there  any- 
thing to  Indicate  that  the  Judges  of  these: 
courts  are  all  to  be  elected  at  regular  elec- 
tions for  state  officers.  Under  the  terras 
fixed  by  the  constitution,  this  could  not 
be  made  to  happen  oftener  than  once  in 
12  years  if  all  were  to  be  elected  at  the 
same  time.  But  taking  the  provisions  of 
the  constitution,  and  the  language  of  the 
actcrcating  the  office,  togetber,therecan  be 
no  doubt  about  the  time  of  the  commence- 
ment of  the  term  of  this  office,  or  that  the 
Incumbent  is  to  hold  for  the  full  terra  pre- 
scribed by  the  constitution.  Section  2  of 
tne  act  reads :  "  Within  ten  days  after  the 
passage  of  this  act  the  governor  shall  ap- 
point an  additional  Judge  of  the  superior 
court  of  the  said  county  of  San  Bernardino, 
who  shall  hold  office  until  theflrst  Monday 
after  the  1st  day  of  January,  A.  D.  1889. 
and  at  the  next  general  election  a  judge  of 
said  court  of  said  county  shall  be  elected 
to  hold  office  for  the  term  prescribed  by 
the  constitution  and  the  law."  The  term 
prescribed  by  the  constitution  is  six  years, 
and  there  is  no  law  prescribing  a  different 
term,  so  there  is  no  conflict  between  the 
constitution  and  the  law.  The  writ  must 
be  denied.    So  ordered. 

We  concur:  Beattt,  C.  J.;  Works,  J.; 
Sharpbtei.n,  J. ;  McFauland,  J. ;  Patkr- 
SUN,  J . 


M  C»i.  lit 
Meyers  v.  Po.vd  et  al.  (No.  14,022. ) 
(Supreme  Court  of  California.  Sept.  18,  1S90.) 
Elections  and  Votebs — BOiUto  op  REOisTRATtox. 
Pol.  Code  Cal.  $  1143,  provided  that  when 
an  election  is  ordered,  the  board  of  supervisors 
must  appoint  for  each  precinct  one  inspector  and 
two  judges,  who  shall  constitute  a  board  of  elec- 
tion for  such  precinct,  and  In  the  city  and  county 
of  San  Francisco  the  supervisors  must  appoint  aa 
additional  inspector  and  two  additional  judges  la 
each  precinct,  who,  with  the  original  inspector 
and  judges,  shall  constitute  a  board  of  election, 
and  shi3.1  canvass  tho  votes  for  such  precinct, 
and  shall  be  present  at  the  closing  of  the  polls. 
Act  Cal.  March  18, 1S7S,  ("An  act  to  regulate  the 
registration  of  votes,  and  to  secure  tho  purity  of 
elections  in  the  city  and  county  of  San  Francis- 
co, ")  created  a  board  of  election  commissioners, 
and  gave  It  some  of  the  powers  in  regard  to  elec- 
tions theretofore  exercised  by  the  bou4  of  super- 
visors. Section  lU  provided  that  there  should  l>e 
In  each  precinct  a  board  of  precinct  registration, 
to  be  constituted  in  the  following  manner:  "The 
boai-d  of  election  commissioners  shall  appoint  the 
one  original  inspector,  and  the  two  original  judges 
of  election  provided  for  in  section  Uii  of  the  Po- 
litical Code  for  each  precinct.  •  •  •  In  addi- 
tion to  acting  as  election  officers  •  •  •  [they] 
shall  serve  as  precinct  registration  officers  for 
enrolling  the  electors  of  their  respective  pre- 
cincts. "  Act  March  UO,  1889,  ("An  act  to  amend" 
certain  sections  of  the  Political  Code  "relating 
to  elections, ")  amended  said  section  1142  so  as  to 
provide  that  when  an  election  is  ordered  the 
board  of  supervisors  or  other  board  havingcharge 
of  elections  in  tho  counties  and  cities  and  coun- 
ties, shall  apiKiiut  for  each  precinct  two  in- 
spectors, two  judKOs,  and  two  clerks,  to  be  se- 
le<-ted  one  from  each  of  the  two  principal  polit- 
ical parties.  "The  Inspectors  and  judges  so  ap- 
pointed shall  constitute  a  board  of  election  for 
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such  precinct, "  which  "shall  canTasg  the  votes 
for  such  precinct,  and  must  be  present  at  the 
closing  01  the  polls."  Held,  that  the  act  of 
March  20,  1889,  hy  its  amendment  of  section  1142, 
did  not  provide  for  a  "board  of  precinct  reifiatra- 
tion"  of  four  persons,  two  inspectors  and  two 
jDdges,  instead  of  three  persons,  one  inspector 
and  two  Judges,  in  each  precinct  of  the  ci^  and 
county  of  San  Francisco,  the  provisions  of  said 
amendment  applying  only  to  a  "board  of  elec- 
tion."    Pox,  J.,  dissenting. 

Mandamus. 

H.  C.  Dibble,  J.  A.  Waymire,  Dora  & 
Dorn,  Meyer  Jaeobft,  anil  M.  S.  Vilkbury, 
for  petitioner.  Stanley,  Stoney  &  Hayes, 
Spencer  &  McEnery,  Naphtuly,  and  Fried' 
enrich  &  Ackerman,  for  reepondents. 

McFarlani),  J.  TblB  is  a  petition  for  a 
peremptory  ■writ  of  mHtidamus  commanA- 
Ing  tlie  respondents,  ■who  compose  the 
bonrd  of  election cominiBSioners  of  the  city 
and  county  of  San  Francisco,  to  appoint  a 
Ijoard  of  precinct  registration  in  each  pre- 
cinct in  said  city  and  connty  to  consist  of 
two  inspectors  and  two  judges,  to  be 
selected  respectively  from  the  two  oppos- 
ing political  parties  which  cast  "the 
greatest  number  of  votes  at  the  next  pre- 
ceding general  election."  It  is  admitted 
that  the  respondents  are  about  to  ap- 
point such  precinct  boards  to  consist  of 
only  one  inspector  and  two  Judges, — the 
inspector  and  one  judge  to  be  talcen  from 
one  of  said  political  parties,  and  the  other 
Judge  to  be  talten  from  th«  other  political 
party.  The  following  are  the  statutory 
provisions  bearing  on  the  question :  On 
the  18th  day  of  March,  1878,  section  1142  of 
the  Political  Code  was  as  follows :  "  When 
an  election  is  ordered,  the  board  of  super- 
visors must  «ppoint  for  each  precinct, 
from  the  electors  thereof,  one  Inspector 
and  two  judges,  who  constitute  a  board 
of  election  for  such  precinct;  and,  in  the 
dty  and  connty  of  San  Francisco,  the 
board  of  supervisors  mast  also,  prior  to 
the  election  day,  appoint  for  each  pre- 
cinct, from  the  electors  thereof,  an  ad- 
ditinnal  inspector  and  two  additional 
judges,  who,  with  the  original  Inspector 
and  judges,  shall  canvass  the  votes  for 
such  precinct,  and  who  must  be  present 
at  the  closing  of  the  polls.  Otherwise  the 
board  of  election  must  appoint  the  ad- 
ditional Inspector  and  judges,  or  supply 
the  place  of  an  absent  member  thereof. 
The  original  and  additional  inspector  and 
judges  shall  thenceforth  constitute  the 
board  of  election,  the  members  relieving 
each  other  In  the  duties  ol  canvassing  the 
ballots,  which  may  be  conducted  by  at 
least  half  of  the  whole  number;  bnt  the 
final  certificates  shall  be  signed  by  a  ma- 
jority of  the  whole."  On  that  day 
(March  18, 187K)  an  act  of  the  legislature 
was  approved,  entitled  "An  act  to  regu- 
late the  registration  of  voters,  and  to 
secure  the  purity  of  elections  in  the  city 
and  county  of  San  Francisco."  By  this 
act  a  system  of  precinct  registration  was 
created  for  said  city  and  county,  and 
powers  formerly  exercised  by  the  board 
of  supervisors,  with  respect  to  elections, 
were  conferred  upon  a  new  body,  crea- 
ted by  the  act,  called  the  "Board  of  Elec- 
tion Commisslouei-B. "  Section  19  of  that 
act  was  as  follows:   "Tbe]::e  sh^A  be  f^, 


board  of  precinct  registration  In  euch 
precinct  of  said  city  and  county,  which 
shall  be  constituted  In  the  following  man- 
ner: The  board  of  election  commission- 
ers, as  soon  as  Is  practicable  after  they 
have  divided  the  cltj-  and  county  Into  elec- 
tion precincts,  as  hereinbefore  provided 
for,  shall  proceed  in  the  manner  provided 
In  section  18,  hereof,  to  appoint  the  one 
original  inspector  and  the  two  original 
judges  of  election,  provided  for  In  section 
1142  of  the  Political  Code  for  each  pre<:lnct. 
Said  Inspector  and  judges  shall  serve  for 
one  year,  unless  otherwise  ordered  by  the 
commission,  and  in  addition  to  acting  as 
election  officers  at  all  the  elections  during 
the  year,  shall  serve  as  precinct  registra- 
tion officers  for  enrolling  the  electors  of 
their  respective  precincts  on  the  precinct 
registers  thereof.  All  other  election  offi- 
cers shall  be  appointed  by  the  board  of 
election  commissioners  at  such  time  as 
shall  be  necessary  before  the  election." 
On  March  20, 1889,  au  act  of  the  legislature 
was  approved  entitled  "An  act  to  amend" 
certain  enumerated  sections  of  the  Polit- 
ical Code,  "relating  to  elections. "  By  this 
act  section  1142,  above  quoted,  was 
amended.  That  part  of  this  section,  as 
thus  amended  and  re-enacted,  which  Is 
pertinent  to  the  case  at  bar,  is  as  follows: 
"  When  an  election  is  ordered,  the  board 
of  supervisoi-s  or  other  board  having 
charge  and  control  of  elections  in  each  of 
the  counties  and  cities  and  counties  of  the 
state,  shall  appoint  for  each  precinct  from 
the  electors  thereof  whose  names  appear 
upon  the  last  assessment  roll  of  said 
county,  or  city  and  county,  two  inspect- 
ors, two  judges,  and  two  clerks,  the  in- 
spectors, judges,  and  clerks  to  be  selected 
respectively  from  the  two  opposing  polit  • 
leal  parties  which  caat  the  greatest 
number  of  votes  at  the  next  preceding 
general  election.  The  inspectors  and 
judges  so  appointed  shall  constitute  a 
board  of  election  for  such  precinct.  Said 
board  of  electors  shall  canvass  the  votes 
for  such  precinct,  and  must  be  present  at 
the  closing  of  the  polls.  The  members  of 
said  board  shall  relieve  each  other  In  the 
duties  of  canvassing  the  ballots,  which 
may  be  conducted  by  at  least  half  of  the 
whole  number;  but  the  final  certificate 
shall  be  signed  by  a  majority  of  the 
whole."  The  foregoing  statutory  provis- 
ions are  all  that  are  necessary  to  be  here 
cited  in  full. 

Now,  it  Is  contended  by  petitioner  that, 
by  virtue  of  the  amendment  of  section  1142, 
of  the  Political  Code,  approved  March  20, 
1889,  last  above  Quoted,  It  has  become  the 
clear  and  Imperative  duty  «f  the  respond- 
ents to  create  a  board  of  precinct  registra- 
tion In  each  precinct  of  San  Francisco,  to 
be  composed  of  four  persons,  vie.,  two  In- 
spectors and  two  judges,  instead  of  three 
persons,  viz.,onelnspectorand  two  judges, 
liut  it  Is  evident  that  there  is  no  such  re- 
quirement to  be  found  iu  the  statutory 
law.  The  said  act  of  March  20,  1889, 
amending  certain  Br>ctions  of  the  Code, 
makes  no  change,  and  does  not  purport  oi, 
attempt  to  make  any  change,  of  the  per- 
sons who  have  charge  of  the  registration 
of .  voters.  It  deals  mainly  and  almost 
ei^clusively  with'  th«  ma):.ter  o(   holding 
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elections;  and,  bo  far  as  It  provides  for 
any  chanee  of  officers  at  all  thatchange  re- 
lates entirely  to  thoss  who  are  to  take 
charge  of  the  election  on  the  day  of  the 
election, — to  receive  the  ballots,  to  can- 
vass tbein,  and  to  certify  the  result.  Sec- 
tion 1142,  as  amended,  after  providing  for 
the  appointment  of  two  inspectors,  two 
judges,  and  two  clerks,  equally  from  the 
political  parties,  (which  appointment,  by 
section  1131,  must  be  mode" at  least flfteen 
days  prior  to  an  election,  "J  then  provides 
that  "the  inspectors  and  judges  soap- 
pointed  shall  constitute  a  board  of  elec- 
tion for  such  precinct."  The  section  then 
prescribes  their  duties,  which  are  stated 
to  consist  in  being  present  at  the  polls, 
canvassing  the  ballots,  making  certificates, 
etc.  But  there  is  no  duty  imposed  ou 
them,  and  no  power  given  them  to  take 
part  In  the  prior  registration  of  voters. 
That  duty  Is  Imposed  on  other  officers, 
and  It  has  been  Imposed ,  generally, through- 
out the  state  on  county  clerks,  assisted  by 
county  assessors.  In  San  Francisco,  how- 
ever, by  the  said  act  of  March  18, 1878,  (sec- 
tion 19  of  which  is  above  quoted,)  the 
power  of  supervising  registration  was  con- 
ferred upon  three  distinct  bodies  or  per- 
sons, each  appearing  to  be  to  some  extent 
independent  of  and  a  check  upon  the  oth- 
ers, vl«. :  (1 )  A  board  of  election  commis- 
sioners, composed  of  five  of  the  most  Im- 
portant municipal  officers  of  the  city  and 
county;  (2)  a  registrar,  appointed  by  the 
governor  of  the  state;  and  (R)  a  board 
of  precinct  registration,  who  are  given 
some  power  during  the  last  few  days  be- 
fore the  time  lor  registering  expires,  and 
who  were  composed,— not  of  the  precinct 
board  of  election  as  provided  atthattime, 
by  section  1142  of  the  Political  Code,  to 
which  said  section  19  of  the  act  referred,— 
but  of  certain  persons  who  form  a  part  of 
tliat  board,  vU. :  One  inspector  and  two 
judges.  If  the  legislature  had  desired  the 
registration  board  to  consist  of  a  larg:er 
number,  or  the  whole,  of  the  boards  of 
elections,  it  could  easily  have  done  so,  for 
the  latter  board  at  that  time  consisted  of 
two  Inspectors  and  lour  judges.  And  that 
statute  (of  March  18,  1878)  is  the  only  law 
now  existing  for  the  creation  of  boards  of 
precinct  registration  in  Son  Francisco. 
And,  as  that  statute  provides  that  such 
board  shall  consist  of  three  persons,  this 
court  could  not  command  the  respondents 
to  put  afourth  person  on  it  without  usurp- 
ing legislative  power.  To  do  so  would  be, 
not  to  construe  doubtful  language  in  a 
statute,  which  courts,  fram  necessity, 
must  often  do,  but  to  create  a  new  piece 
of  legislation, — which  the  legislature  alone 
can  rightfully  do.  Counsel  for  petitioner 
seem  very  much  impressed  with  the  notion 
that,  as  the  legislature  Intended  by  the 
amendments  of  1889  to  have  the  boards  of 
election  composed  of  persons  taken  equally 
from  the  two  political  parties,  therefore, 
it  should  be  held  to  have  intended  to  ap- 
ply the  sumeruieto  thosebavlngcharge  of 
the  registration  of  voters  In  San  Fran- 
cisco. But,  whatever  may  be  imagined  as 
to  such  intention,  it  la  sufficient  to  say 
that  no  such  intention  was  expressed. 
And  it  may  be  remarked,  in  passing,  that 
legislalors  might  well  hare  thought  that 


the  rule  of  equal  party  representation 
could  be  conveniently  applied  to  boards  of 
election  officers,  who  sit  for  only  a  day 
or  two,  and  must,  necessarily,  be  com- 
posed of  comparatively  a  large  number  of 
persons,  while  it  could  not  be  well  applied 
to  registration,  which  Is  a  continuous  pro- 
cess, requiring  attention  for  long  periods. 
There  certainly  is  no  remote  intimation 
that  the  party  rule  was  intended  to  apply 
to  registration  In  any  part  of  the  state 
other  than  the  city  and  county  of  San 
Francisco.  The  petition  is  denied,  and  the 
proceeding  dismissed. 

We  concur:  Bbattt,  C.  J.;  Paterson, 
J.;  Sharpstein,  J.;  Thornton,  J. 

Fox,  J.  I  dissent.  Since  the  amendment 
of  section  1142  of  the  Political  Code,  there 
are  no  such  officers  known  to  the  law  as 
"  the  one  original  inspector  and  the  two 
original  judges  of  election  "  in  the  city  and 
county  of  San  Francisco,  but  there  are  in 
said  city  and  county  two  inspectoi-s  and 
two  judges,  all  " original,  "—all  equal  be- 
fore and  under  the  law,  and  all  to  be  ap- 
pointed at  the  same  time;  the  appointees 
to  be  selected  equally  from  the  two  par- 
ties, etc.  Members  of  the  board  of  regis- 
tration are  simply  so  ex  otScio  by  virtue 
of  their  appointment  as  inspectors  and 
judges  of  election.  As  the  amendment  of 
section  1142  was  made  after  the  ace  of 
March  18, 1878,  and  the  latter  Is  not,  and 
never  was,  a  complete  law  without  refer- 
ence to  said  section,  it  must  conform  to 
the  section  of  the  Code,  as  so  amended,  or 
else  it  has  become  entirely  inoperative  ho 
far  as  relates  to  the  board  of  registration. 
It  should  not  be  held  to  have  become  in- 
operative if  the  two  can  be  harmonized. 
I  see  no  difficulty  in  so  construing  them  as 
to  harmonise  with  each  other,  nor  do  I 
think  that  such  a  construction  will  amount 
to  judicial  legislation.  In  my  judgment 
the  writ  should  be  granted. 


U  Cai.  1M 

People  v.  Alselml    (No.  20,626.) 
(Supreme  Court  vf  Cal^om/la.   Sept.  3, 1890.) 

HOiaCIDB— iKSTRUCTIONa. 

The  last  paragraph  of  an  instraction  on 
manslaughter  was:  "But  if  you  find  from  tba 
evidence  that  in  truth  and  in  fact  the  deceased 
nor  bis  associate  intended  no  such  assault  nor 
the  commission  of  a  felony,  and  a  reasonable  per- 
son in  defendant's  position  would  not  txavo  so  be- 
lieved, and  the  defendant  had  no  reasonable 
cause  for  so  believing,  such  killing  by  the  de- 
fendant, without  malice,  but  without  sufficient 
cause,  real  or  apparent,  will  constitute  the  crime 
of  manslaughter. "  The  other  seven  paragraphs 
most  clearly  and  correctly  laid  down  the  law  on 
the  subject.  Held  that,  as  the  rest  of  the  in- 
struction was  free  from  ambiguity,  and  the  only 
trouble  with  this  paragraph  was  its  grammatical 
construction,  the  jury  would  not  be  considered  to 
have  been  misled  by  it. 

Department  1.  Appeal  from  superior 
court,  Santa  Clara  county ;  F.  E.  Spencer, 
Judge. 

Wm.  P.  Veuve  and  B.  E.  Bennett,  for  ap- 
pellant. Geo.  E.  Johnson,  Atty.  Gen.,  for 
the  People. 

Fox,  J.  Information  for  and  conviction 
of  manslaughter.  Two  points  only  are 
made  on  this  appeal. 
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1.  The  flrst  point  is  tbat  the  evidence  is 
Insufficient  to  ]nstify  the  verdict.  We  have 
carefully  examined  all  the  evidence  glvrgn 
in  the  record.  While  the  testimony  of  the 
defendant,  who  was  sworn  as  a  witness 
in  his  own  behalf,  conflicts  with  that  of 
the  witnesses  on  the  part  of  the  prosecu- 
tion, and  there  is  also  a  slight  variance  be- 
tween the  testimony  of  one  of  the  ther 
witnesses,  as  he  gave  it  on  the  trial,  from 
that  which  he  gave  on  the  preliminary  ex- 
amination, we  think  the  decided  prepon- 
derance of  evidence  is  In  support  of  the  ver- 
dict, and  it  cannot  be  disturbed  on  the 
ground  of  insufficiency  of  evidence. 

2.  Exception  is  taken  to  the  following 
language  focnd  in  the  instructiuna  of  the 
court  to  the  Jury :  "But  if  you  find  from 
the  evidence  that  in  truth  and  In  fact  the 
deceased  nor  bis  associate  Intended  no 
snch  assault  nor  the  commission  of  h  fel- 
ony, and  a  reasonable  person  in  defend- 
ant's position  would  not  have  so  believed, 
and  the  defendant  bad  no  reasonable 
cause  for  so  believing,  Much  iiilling  by  the 
defendant,  without  malice,  but  without 
sufficient  cause,  real  or  apparent,  will  con- 
stitute the  crime  of  manslaughter."  It 
must  be  conceded  that  this  partlculr  para- 
graph of  the  instructions  is  not  artificially 
drawn;  but  the  question  is,  was  the  Jury 
misled  by  it?  To  determine  this  we  must 
consider  It  by  the  light  of  common  under- 
standing, rather  than  the  strict  rules  of 
grammar,  and  also  in  connection  with  its 
context.  So  considered,  and  read  in  con- 
nection with  all  that  the  judge  said  upon 
the  subject  to  which  it  related,  it  seems 
impossible  that  the  Jury  could  have  been 
misled  by  this  single  sentence  of  the  charge 
on  that  subject.  As  printed  in  the  record, 
each  sentence  of  the  instructions  is  given 
aa  a  separate  paragaph ;  but  upon  exami- 
nation it  will  be  found  that  the  one  here 
quoted  and  the  seven  paragraphs  next 
preceding  it  constitute  the  Instruction  of 
the  court  on  the  subject  referred  to,  and  in 
the  said  seven  paragraphs  the  court  has 
most  clearly  and  correctly  laid  down  the 
law  on  that  subject.  All  the  balance  of 
the  charge  on  the  subject  is  free  from  am- 
biguity, and  we  cannot  conceive  that  the 
jury,  after  so  clear  an  exposition  of  the 
law,  were  misled  by  a  single  sentence  of 
this  kind.  The  sentence  is  not,  in  our 
Judgment,  sascnptible  of  the  interpretation 

g laced  Tipon  it  by  counsel  for  appellant, 
ut,  on  the  contrary,  properly  corrected 
by  the  grammatical  rules  invoked  by  coun- 
sel himself,  it  would  be  a  correct  state- 
ment of  the  law,  and  we  have  no  doubt 
tbejoryso  understood  It.  Judgmental- 
Armed. 

Weconcnr:    Paterson,  J. ;  Works,  J. 


U  Cal.  U»  

Pbkston  v.  Knapp.  (No.  13,649.) 
(Supreme  Cofwrt  of  California.  Sept.  10, 1890.) 
S^LE — EviTJBSCB — Appeal — Review. 
1.  In  an  action  for  the  price  of  flour,  bran, 
etc.,  it  appeared  that  plaintiff  had  been  working 
aa  teamster  for  the  oneinal  owner.  Plaintiff  tes- 
tified that  the  original  owner  authorized  him  to 
sell  so  much  of  the  goods  as  might  be  necessary 
to  pay  a  debt  due  him,  and  to  apply  the  proceeds 
to  the  payment  of  that  debt;  that  be  afterwards 


sold  the  goods  to  defendant's  testator;  and  that 
the  latter  promised  to  "settle"  with  him.  It  ap- 
peuced,  however,  that,  on  taking  these  goods 
from  a  warehouse  where  they  were  deposited, 
plaintiff  did  not  claim  them  as  his  own,  out  re- 
ceipted for  them  in  the  name  of  the  original  own- 
er, his  employer;  and  that,  on  the  delivery  of  the 
goods,  dofendant's  testator,  who  knew  of  plain- 
tiff's relation  to  tho  original  owner,  credited 
them  to  the  original  owner's  account.  Held,  that 
the  evidence  was  not  sufficient  to  establish  a  sale 
of  the  floods  by  plaintiff  to  defendant's  testator. 
2.  An  executrix  who  has  proceeded  to  the 
trial  of  a  claim  against  her  decedent's  estate, 
without  objecting  to  the  complaint,  and  who  has 
expressly  admitted  that  the  claim  had  been  pre- 
sented to  her  in  dne  time,  and  that  she  refused 
to  act  upon  it,  cannot  for  the  first  time  raise  the 
objection  on  appeal  that  the  presentation  and  re- 
jection of  the  claim  were  not  alleged  in  the  com- 
plaint. 
Paterson,  J.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Tuolumne  coun- 
ty; J.  F.  RooNKY,  Judge. 

F.  W.  Street,  (E.  G.  Knapp,  of  counsel.) 
for  appellant.  F.  D.  &  G.  W.  Nicol,  for  re- 
spondent. 

Vancuef,  C.  This  action  was  com* 
menced  against  Sewell  Knupp,  In  bis  life- 
time, to  recover $493.81  for  goods  sold  and 
delivered  to  him  by  I.  N.  Miller,  the  latter 
having  asMlgiied  his  demand  to  the  plain- 
tiff. After  having  answered,  denying  the 
sale  and  delivery  of  tlie  goods  and  his  in- 
debtedness to  Miller,  Sewell  Knapp  died, 
and  his  executrix,  Caroline  Knapp,  was 
regularly  substituted  as  defendant,  on  mo- 
tion of  defendant's  counsel.  The  case  was 
tried  by  the  court  on  the  original  plead- 
ings, it  being  expressly  admitted  by  the 
lielendant  on  the  trial  that  the  claim  had 
been  presented  to  the  executrix  for  allow- 
ance in  due  time,  and  that  she  had  refused 
to  actupon  it.  Tbetrial  resulted  in  a  judg- 
ment for  plaintiff  for  the  sum  demanded, 
against  the  executrix  absolutely,  and  in- 
dependently of  "due  course  of  administra- 
tion." The  appeal  is  from  the  judgment. 
and  from  an  order  denying  defendant's  mo- 
tion for  a  new  trial. 

1.  The  judgment  sbonld  have  been  made 
payable  in  due  course  of  administration, 
and  not  otherwise.  Tbis  error,  however, 
could  becorrected  by  a  modification  of  the 
judgment,  without  a  new  trial;  but,  as 
will  appear,  a  new  trial  should  be  granted 
upon  another  ground. 

2.  Appellant's  counsel  contend  that,  in- 
asmuch as  the  complaint  was  not  amend- 
ed after  the  substitution  of  the  executrix, 
by  adding  thereto  an  averment  that  the 
claim  had  been  regularly  presented  to  and 
rejected  by  the  executrix,  it  is  insufficient 
to  support  the  judgment.  But,  as  no  such 
objection  was  made  in  the  conrt  below, 
and  as  defendant  expressly  admitted  on 
the  trial  that  theclalm  had  been  presented 
to  the  executiix  in  due  time,  and  that  she 
had  rffused  to  act  upon  it,  and  made  no 
objection  on  the  ground  that  it  was  not 
presented  In  due  form,  it  is  too  late  to 
make  the  objection  that  the  presentation 
and  rejection  of  the  claim  were  not  alleged 
In  the  complaint,  for  the  first  time,  on  this 
appeal.  Hentsch  v.  Porter,  10  Cal.  565: 
Coleman  v.  Woodworth,  28  Cal.  568;  Bank 
T.  Rowland,  42  Cal.  Itiv;  Drake  v.  Foster, 
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52  Cal.  225.  The  object  of  the  etatatory 
requirement  of  presentation  and  rejection 
uf  clainiB  against  estates,  as  a  condition 
precedent  to  tlie  commencement  of  suits 
upon  tbem,  is  to  save  to  estates  of  de- 
ceased persons  the  costs  and  expenses  of 
useless  suits,— suits  to  recover  wliat  would 
have  been  allowed  and  paid  by  tbe  execu- 
tor or  administrator  without  suit.  The 
merits  of  such  claims  do  not  depend  in  any 
degree  upon  their  presentation  and  rejec- 
tion before  suit.  The  defense  that  a  claim 
had  not  been  presented  and  rejected  before 
suit  does  not  question  either  the  validity, 
or  the  maturity  ol  the  claim,  but  simply 
challenges   the   remedy   by  suit,  on   the 

? [round  that  another  remedy  provided  by 
aw  has  priority,  and  should  be  exhausted 
before  commencement  of  suit.  In  other 
words,  that  the  demand,  or  some  part 
thereof,  should  be  disputed  and  rejected, 
In  tbe  mode  prescribed  by  law,  before  the 
commencement  of  suit.  Forthese  reasons 
it  has  been  decided  in  the  cases  above  cited 
that  tbe  defense  to  a  claim  against  an  es- 
tate that  it  had  not  been  presented  to  and 
rejected  by  the  executor  or  administrator 
before  commencement  of  suit  upon  it  is  of 
the  nature  of  a  defense  In  abatement, 
which  is  presumed  to  be  waived  If  not  ex- 
pressly made  in  the  court  of  original  Juris- 
diction, and  that  it  will  not  be  first  heard 
and  considered  on  appeal. 

3.  It  Is  contended  that  the  finding  that 
Miller,  plaintiff's  assignor,  sold  and  deliv- 
ered the  goods  to  Knapp,  defendant's  tes- 
tator, Is  not  Justified  by  the  evidence,  and 
I  think  this  point  is  well  taken.  Tbe 
goods,  alleged  to  have  been  sold  and  de- 
livered by  Miller  to  Knapp  consisted  of 
wheat,  flour,  bran,  and  middlings,  deliv- 
ered at  different  times  in  1886,  viz.,  March 
24th,  April  7th,  and  May  8tb,  and  are  ad- 
mitted to  have  been  the  property  of  G.  W. 
Hale,  unless  he  had  sold  them  to  Miller 
before  they  were  delivered  to  Knapp. 
Plaintiff  claims  that  Miller  purchased  the 
goods  from  Hale  before  the  alleged  sale 
and  delivery  to  Knapp;  butthe  defendant 
denies  this,  and  contends  that  Knapp  pur- 
chased tbegoods  from  Hale,  and  that  Mil- 
ler, as  the  agent  and  teamster  of  Hale, 
merely  hauled  and  delivered  them  to 
Knapp  for  Hale.  It  appears  that  both 
Hale  and  Miller  had  running  open  ac- 
counts with  Knapp  during  the  time  the 
goods  were  being  delivered,  and  that 
Knapp  credited  the  goods  to  Hale's  ac- 
count, on  his  books,  at  the  times  of  deliv- 
ery. It  is  admitted  that,  before  and  dur- 
ing the  time  the  goods  were  being  deliv- 
ered to  Knapp,  Miller  was  in  the  employ 
of  Hale  as  teamster,  driving  Hale's  team, 
of  which  it  appears  that  Knapp  had  no- 
tice. It  also  appears  that  the  goods  had 
been  deposited  and  stored  by  Hale  while 
he  owned  them  in  Tulloch's  mill,  at 
Knight's  Ferry,  and  thence  the  greater 
part  of  them  were  hauled  directly  to 
Knapp's  store,  by  Miller.  But  it  appears 
that,  by  some  means  not  disclosed,  about 
one-fifth  part  of  the  goods  had  been  "left 
with  Mr.  Preston,  [presumably  the  plain- 
tiff,] in  bis  warehouse  at  Jamestown," 
by  whom,  and  not  by  Miller,  they  were 
uelivered  to  Knapp.  This  appears  by  the 
■testimony  of  MiUer  and  the  copy  of  tbe 


acconnt.  Exhibit  C.  As  to  his  parcliase 
of  tbe  goodsfrom  Hale,  Miller  testified :  "  I 
was  working  for  G.  W.  Hale  at  the  time  I 
delivered  this  merchandise  to  Mr.  Knapp. 
I  became,  while  working  for  Mr.  Hale,  the 
owner  of  certain  wheat,  flour,  and  bran 
by  transfer  from  Hale,  who  owed  me  fill, 
and  he  [Hale]  had  wheat  and  bran  in 
Knight's  Ferry,  and  he  told  me  I  conld 
have  it,  and  sell  until  I  was  clear  of  it. 

•  •  •  They  were  transferred  to  me  in 
part  payment  of  my  claim  against  Hale 
for  »111.  •  •  •  Mr.  Hale  had  this  mer- 
chandise in  Knight's  Ferry.  He  was  ow- 
ing me  $111,  and  he  says:  'Now  I  want 
to  pay  you.  Will  you  take  that  wheat, 
and  sell  it  whenever  you  can,  and  take 
your  pay  out  of  it?'  And  I  said  I  would, 
and  Knapp  bought  it  and  said  he  would 
settle  with  me.  •  •  •  Hale's  agree- 
ment was  for  me  to  take  tbe  Hour  and  sell 
it.  and  collect  the  money.  The  flour  was 
at  Tulloch's  mill,  Knight's  Ferry.  No 
transfer  was  made  to  me  at  Tulloch's  mill. 
The  wheat  and  flour  belonged  to  Hale,  and 
when  I  got  It  from  Tulloch  I  receipted  for 
it  in  my  own  name.  I  am  positive  I  Bigne<l 
my  own  name. "  At  this  point  six  receipts 
to  Tulloch  of  different  dates  signed  "G.  W. 
Hai^k,  per  I.  N.  Mili.kr,  "  were  produced, 
and  the  witness  and  plaintiff's  counsel  ad- 
mitted that  they  were  the  receipts  given  by 
Miller  for  the  goods  In  question.  As  to 
the  sale  and  delivery  by  Miller  to  Knapp, 
Miller  testified :  "  I  hauled  a  load  to  Mr. 
Knapp's  at  his  [Knapp's]  request,  and 
delivered  It  on  my  account  to  him;  deliv- 
ered the  Items  set  out  in  that  acconnt. 
[Plaintiff's  ExhlbitC]  Some  of  this  wheat 
and  these  other  goods  were  left  with  Mr. 
Preston  In  bis  warehouse,  at  Jameatoivn. 
They  were  afterwards  delivered  to  Mr. 
Knapp  upon  my  account,  before  be  died. 
They  are  my  goods  at  the  present  time. 
Hale  and  I  were  not  luterested  in  the 
goods.  I  did  not  tell  Mr.  Knapp  that 
they  were  delivered  on  Mr.  Hale's  account. 

•  •  •  Have  received  In  all  $85.  and  no 
more,  on  account  of  the  claim,  from  Knapp 
and  his  clerks  at  different  times,  after  the 
delivery  nf  the  goods,  and  before  tbe  as- 
signment to  Prestou.  •  •  ♦  I  can't  tell 
when  I  got  the  first  amount  of  money 
from  Mr.  Knapp.  I  kept  it  In  my  head, 
what  I  drew.  Had  not  been  In  the  habit 
of  drawing  money  from  him.  I  had  my 
money  deposited  with  him.  Never  drew 
against  the  money.  Got  the  first  of  this 
$8o  after  delivery  of  most  of  the  stufi. 
Have  no  memory  of  the  money  I  received. 
Eighty-five  dollars  is  the  whole  amount; 
$75  of  that  from  Mr.  Knapp,  $10  of  that 
from  W.  H.  Knapp.  Think  the  largest 
amount  at  anyone  time  was  $40;  that 
was  in  the  store  at  Colombia. "  W.  H 
Knapp,  called  by  plaintlB,  testified  that  he 
was  the  son  of  Sevvell  Knapp;  that  he  was 
keeping  his  father's  books  during  the  time 
the  goods  were  delivered;  that  plaintiff's 
Exhibit  A,  viz.:  "3625  wheat,  1573  lbs.; 
floor.  March  24,  '86.  S.  Knapp.  T..  "—was 
in  his  handwriting;  that  tbe  books  con- 
tained an  account  of  the  goods  in  ques- 
tion at  the  prices  charged  for  them  by 
plaintiff,  but  that  they  were  credited  to 
the  account  of  Hale;  that  he  did  not  re- 
member paying  ajiytbiitg  to  Miller  on  tbdt 
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account;  that  be  bad  patd  Miller  different 
aniountH  on  his  own  account;  tbat  the 
book  containing;  Miller's  account  was  not 
present,  but  was  In  Columbia:  that  he 
never  knew  that  Miller  had  any  lutttrest 
In  tbeKoods,  and  credited  them  to  Hale,  by 
his  father's  direction;  that  some  of  the 
goods  were  hauled  from  Jamestown  by 
teams  from  Columbia.  E.  W.  Murphy,  a 
'Witness  for  plaintiff,  testified  that  he  had 
been  driving  and  clerlcinK  for  Knapp  for 
the  last  eight  years,  and,  as  the  agent  of 
Knapp,  he  received  from  Miller  that  part 
of  the  goods  in  question  described  in  plain- 
tiff's Exhibit  B,  as  follows:  "Colombia, 
April  7, 1886.  Bec'd  of  I.  Miller  395  lbs. 
bran;  18  bbls.  flour.  S.  Knapp.  E.  M." 
That  be  understood  from  Knapp  that 
the  goods  were  to  go  to  the  credit  of  Hale, 
and  so  entered  them  on  Knapp's  books  at 
the  time.  AtMlller's  request, be  had  given 
Exhibit  B  as  a  memorandum  of  the 
amount  of  bran  and  flour  deli<rered.  Nei- 
ther Hale  nor  plaintiff  was  called  as  a  wit- 
ness by  either  party.  On  the  part  of  the 
defendant.  D.  W.  Tulloch  testified  that  he 
delivered  the  goods  from  his  mill  to  Miller, 
as  the  teamster  and  agent  of  Hale,  and 
took  receipts  from  him  as  such;  that  all 
the  goods  were  not  delivered  to  Miller, 
but  that  a  teamster  from  Jamestown  re- 
ceived a  part  of  them.  Considering  all  the 
circumstances,  I  think  the  evidence  on  the 
part  of  the  plaintiff  was  inaufflclent  to 
prove  his  case,  even  prima,  facie.  It  de- 
pends entirely  upon  the  testimony  of  Miller, 
which,  taken  as  a  whole,  seems  to  be  both 
inconsistent  and  unreliable.  That  he  "be- 
came the  owner"  of  the  goods  is  his  legal 
conclusion  from  the  facts  that  Hale  au- 
thorized him  to  sell  the  property  and  ap- 
ply the  proceeds  of  the  sale  to  the  pay- 
ment of  Hale's  indebtedness  to  him, 
ajnounting  to  $111.  The  goods  had  not 
been  actually,  nor  constructively,  deliv- 
ered to  him  before  thA  time  he  says  he  be- 
came the  owner  of  them,  nor  at  any  time 
before  they  were  delivered  to  Knapp.  The 
quantity  of  none  of  the  different  kinds  of 
goodsof  which  hesayshe  became  the  own- 
er— wheat,  flour,  bran,  and  middlings — 
had  been  ascertained  or  designated  by 
'weight,  measure,  or  otherwise,  nor  sepa- 
rated from  the  whole  quantity  which  Hale 
had  stored  at  TuUoch's  mill :  and  it  seems 
incredible  that  It  was  ever  the  intention  of 
the  parties  that  Miller  should  take  and 
become  the  owner  of  nil  Hale's  wheat, 
flour,  etc.,  stored  at  TuUoch's  mill,  of  the 
market  value  of  f.'STS.Sl.  "in  part  pay- 
ment" or  In  full  payment  of  Hale's  debt 
of  only  fill.  Miller's  legal  conclusion 
that  he  became  the  owner  of  the  goods 
while  they  were  stored  at  TuUoch's  mill  is 
only  at  par  with  his  assertion  that  he 
•was  still  the  owner  of  them  at  the  time  of 
the  trial.  The  reliability  of  Miller's  testi- 
mony as  to  facts  Is  tested,  somewhat  to 
Its  disadvantage,  by  the  proof  that  he 
was,  at  least,  mistaken  in  positively  testi- 
fying that  be  receipted  for  the  goods 
to  Tulloch  In  hi0  own  name.  Taken  all 
together,  I  think  the  evidence,  on  this 
branch  of  the  case,  substantially  tends 
to  prove  only  thatHale  authorized  Miller, 
as  Hale's  agent,  to  sell  and  collect  the  pay 
for  so  mucb  of  the  goods  as  might  b«  nee- 


esaary  to  pay  the  debt  of  $111,  and  to  ap- 
ply the  proceeds  to  the  payment  of  that 
debt.  As  to  the  alleged  sate  of  the  goods 
by  Miller  to  Knapp,  it  is  to  be  observed  in 
the  first  place  that  Miller,  except  as  agent 
for  Hale,  could  pass  to  Knapp  no  better 
title  to  tbe  goods  tban  he  had;  and.  In 
the  second  place,  If  he  had  no  title,  and 
passed  none  from  himself  to  Knapp,  there 
could  have  been  no  Implied  promise  of 
Knapp  to  pay  him  the  value  of  the  goods. 
An  implied  promise,  if  any,  most  have 
been  to  pay  the  owner  of  the  goods  deliv- 
ered, and  not  to  pay  tbe  owner's  servant 
or  agent  who  delivered  them.  It  follows 
that  the  plaintiff  must  recover,  if  at  all, 
upon  a  valid,  express  promise  of  Knapp  to 
pay  him  for  the  goods,  is  tbe  evidence 
sufficient  to  prove  such  a  promise 7*  It 
should  be  borne  in  mind  that  to  Knapp, 
and  all  others  who  knew  Miller's  relation 
to  Haletobetbat  of  Hale's  servant,  as 
teamster,  the  acts  of  Miller  in  hauling  and 
delivering  goods  were  ostensibly  and  pre- 
sumptively the  acts  of  Hale,  in  the  absence 
of  notice  to  the  contrary.  Now  the  only 
evidence  claimed  to  have  any  tendency  to 
prove  that  Knapp  had  any  notice  that 
Miller  owned  or  claimed  tbe  goods,  or 
that  he  was  selling  or  delivering  them  on 
his  own  accouut,  orthat  Knapp  promised 
to  pay  Miller,  is  the  loose,  IndeUnlte  testi- 
mony of  Miller.  He  flrst  testifies  that, 
•when  Hale  asked  hira  if  he  would  sell  that 
wheat,  and  take  his  pay  out  of  it,  "I  said 
I  •would,  and  Knapp  bought  it  and  said 
he  would  settle  with  me."  Further  on  he 
says:  "I  hauled  a  load  to  Mr.  Knapp's 
at  his  [Knapp's]  request,  and  delivei'^d  it 
on  my  account  to  him;  delivered  the  items 
set  out  in  that  account."  Exhibit  C.  Yet 
that  account  states  that  a  considerable 
portion  cjf  the  "Items  set  out"  in  It  were 
delivered  by  Preston;  and  the  witness 
proceeds  to  say :  "Some  of  this  wheat  and 
these  other  goods  were  left  with  Mr.  Pres- 
ton in  his  warehouse,  at  J  amesto  wn.  They 
were  afterwards  delivered  to  Mr.  Knapp 
upon  my  account. "  All  this  testimony  of 
Miller  seems  to  be  Intentionally  evasive  of 
the  questions  in  dispute.  He  does  not  say 
that  Knapo  was  informed,  or  had  any 
kind  of  notice  that  the  goods  belonged  to 
him,  nor  that  they  were  delivered  on  his 
account.  Nor  does  he  say  that  Knapp 
"bought "the  goods  from  him,  or  promised 
to  pay  him,  but  only  that  "Knapp bought 
!t,  and  said  he  would  settle  with  me." 
From  whom  did  Knapp  buy  it,  and  what 
or  on  whose  account  did  he  say  he  would 
settle?  It  Is  possible,  however,  that  Mil- 
ler Intended  to  be  understood,  and  even 
supposed  he  had  said,  that  be  informed 
Knapp  that  the  goods  belonged  to  bin:- 
self  and  not  to  his  master  or  principal, 
and  that  he  sold  and  delivered  them  on 
his  own  account;  and,  also,  that  Knapp 
promised  to  pay  him.  But,  under  the  cir- 
cumstances of  this  case,  his  testimony  is 
too  indefinite  and  uncertain  to  prove  an 
express  promise  of  Knapp  to  pay  him  for 
the  goods.  Considering  'the  weakness  and 
uncertainty  of  Miller's  testimony,  the  fail- 
ure to  corroborate  and  strengthen  It  by 
the  testimony  of  Hale  and  the  plaintiff 
casts  an  additional  shade  of  suspicion  up- 
on it,  as  Hale  must  have  known  all  about 
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the  transaction  between  himself  and  Mil- 
ler, and  the  plaintifl  could  have  explained 
the  conditions  and  circumstances  under 
which  he  delivered  a  portion  of  the  goods 
to  Knapp.  No  reason  or  excuse  for  not 
having  called  them  us  witnesses  appears. 
The  alleged  payment  of  ?S5  by  Knapp  to 
Miller  is  accounted  for  otherwise  than  as 
having  been  a  payment  on  account  of  the 
goods.  It  is  admitted  that  Miller  had  a 
running  account  and  money  on  deposit 
with  Knapp  at  the  times  he  drew  this 
money;  and  W.  H.  Knapp  testified  that 
the  money  was  charged  to  Miller's  ac- 
count, as  he  understood  it  should  he,  when 
Miller  drew  the  money.  I  think  the  judg- 
ment and  order  should  be  reversed,  and  a 
new  trial  granted. 

We  concur:    Gibson,  C. ;  Foote,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed,  and  a  new  trial  grant- 
ed. 

Paterson,  J.,  dissenting. 


84  Cal.  m 

City  and  County  of  San  Francisco  v. 

Straut  et  ah    (No.  12,746.) 
{Swpreme  Court  of  CaXlfomia.    May  12, 1890.) 

Advekss  Possession— Wateb  ZjOtb— Fubuo 

Trcsts. 
Aot.  Cal.  March  26,  1851,  which  grants  the 
use  of  certain  beacti  and  water  lota  to  the  city  of 
San  Francisco  for  99  years,  with  a  proviso  that 
the  city  shall  pay  into  the  state  treasury,  within 
20  dajs  after  their  receipt,  25  per  cent,  of  all 
moneys  arising  from  the  sale  of  the  property, 
does  not  a.'eate  a  trust  in  the  city  in  favor  of  the 
state,  so  far  as  the  land  Itself  is  concerned;  and 
hence  the  city's  title  to  such  land  is  subject  to 
extinguishment  by  adverse  possession  under  the 
statute  of  limitations.  Folfomng  Holladay  v. 
Frisbie,  15  Cal.  631. 

Department  1.  Appeal  from  saperior 
court,  city  and  county  of  San  Francisco. 

Action  by  the  clti'  and  county  of  San 
Francisco  against  William  £.  Straut  and 
others  to  recover  certain  bench  and  water 
lots  granted  to  the  city  by  the  act  of 
March  'JR,  1S51.  There  was  a  judgment  for 
defendants,  and  plaintiff  appeals.  The 
provisions  of  the  act  of  1851  are  thus  stat- 
ed by  .Justice  Fibld  in  Holladay  v.  Fris- 
bie, 35  Cal.  631:  "By  the  act  of  March  2fi, 
1851,  a  grant  is  made  to  the  city  of  the  use 
and  occupation  of  the  beach  and  water  lots 
therein  described,  with  certain  specified 
exceptions,  for  the  period  of  99  years,  with 
a  proviso  that  the  city  shall  pay  into  the 
State  treasury,  within  20  days  after  their 
receipt,  25  per  cent,  of  all  moneys  arising 
in  any  way  from  the  sale  or  other  disposi- 
tion of  the  property." 

Craig  &  Meredith,  tor  appellant.  Cope  A 
Boyd,  for  respondents. 

Fox,  J.  The  only  question  on  this  ap- 
peal is  whether  the  claim  of  the  plaintiff  is 
barred  by  the  statute  of  limitatiuns.  Con- 
fessedly it  Is  so  barred,  unless  the  title  of 
plaintiff  was  charged  with  a  public  trust, 
and  for  that  reason  not  subject  to  extin- 
guishment by  adverse  possession  under 
the  statute  of  limitations.    The  action  Is 


ejectment  for  the  recovery  of  one  of  the 
beach  and  water  lots  of  San  Francisco. 
It  was  found  that  the  defendant  Straut, 
and  his  lessor,  Boyd,  had  been  in  the  con- 
tinuous, open,  notorious,  adverse  posses- 
sion of  the  lot  for  12!^  years  next  before 
the  commencement  of  this  action,  and  judg- 
ment went  for  defendants,  from  which, 
and  an  ordor  denying  a  motion  for  new 
trial,  plaintiff  api^als. 

The  title  of  plaintiff  Is  that,  and  that 
only,  which  was  derived  under  the  beach 
and  water  lot  act.  St.  1851,  p.  309.  Appel- 
lant claims  that  by  the  terms  of  the  act 
the  premises  were  "impressed  with  a  public 
trust.  "  Whether  It  was  so  impressed  or 
not  was  determined  by  this  court  in  Hol- 
Inday  v.  Frisbie,  15  Cal.  631,  where  the 
court,  speaking  through  Mr.  Justice 
Field, said:  "The right  of  the  state  to  the 
percentage,  and  the  obligation  of  the  city 
to  pay  the  same,  can  only  arise  after  the 
city  has  parted  with  the  estate,  and  re- 
ceived thcconsideratlon.  •  •  •  Nordoes 
the  proviso  create  a  trust  in  the  city  in  fa- 
vor of  the  state,  so  far  as  the  property 
Itself  Is  concerned ;  that  Is  to  say,  tiie  es- 
tate granted  is  not,by  forceof  the  proviso, 
held  In  trust  partly  for  the  benefit  of  the 
state.  »  •  •  The  Interest  which  the 
state  reserved  Is  to  a  portion  of  the  pro- 
ceeds arising  upon  the  sale  or  other  dispo- 
sition of  the  property,  if  any  proceeds 
wererecelved  by  the  city.  »  »  »  The  in- 
terest of  the  city  In  the  beach  and  water 
lot  property  is  a  legal  estate  for  ninety- 
nine  years.  »  •  •  The  city  may  have 
•  •  •  parted  with  its  Interest  in  a  vari- 
ety of  ways,  without  the  receipt  there- 
from of  any  moneys.  "  A  reference  to  the 
act  under  which  appellant  claims  fully  Jus- 
tifies this  decision.  The  grant  is  for  a 
terra,  but  during  the  term  no  beneficial 
Interest  in  the  land  whatever  Is  reserved 
to  the  state.  The  city  is  not  required  to 
sell.  The  only  provision  is  that.  If  she 
does  sell,  she  shall  pay  twenty-five  per 
cent,  of  the  proceeds  of  the  sale  to  the 
state.  The  only  right  of  the  state  Is  In  the 
proceeds  when  realized,  but  with  no  obli- 
gation on  the  part  of  the  city  ever  to  renl- 
Ize  any  proceeds.  The  right  of  the  city, 
therefore,  for  the  term  la  as  absolute  a  ti- 
tle and  as  free  from  trust  as  that  of  any 
private  proprietor.  The  title  thus  grant- 
ed may  be  extinguish'.i  by  ad  verse  pos- 
session, under  the  statute  of  limitations. 
San  Francisco  v.  Calderwood,  31  Cal.  585. 
To  the  same  effect  is  Hoadley  v.  San  Fran- 
cisco. 50  Cal.  274,  275,  so  far  as  relates  to 
lands  of  the  city  not  held  In  trust,  or  ded- 
icated to  a  public  use.  See,  also,  Yolo  Co. 
v.  Barney,  79  Cal.  378.  21  Pac.  Rep.  833. 
Judgment  and  order  aflBrmed. 

We  concur:  Beatty.C.J.;  Patebson.J. 
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Kerckhoff-Cuznbb  M.  &  L.  Co.  v.  CuM- 

MiNOS.    (No.  13,600.) 
{Supreme  Court  of  CalAfomia.    Sept  13,  1880.) 

Mechanics'  Lisms— Contra.ct8  not  Exoebdixo 
$1,000. 
Code   Civil  Proo.  Cal.  %  1184,  relating  to 
mechanics'  liens,  whioh  provides  that  no  money 
shall  be  paid  on  a  building  contract  by  the  reput- 
ed owner  to  the  contracts  until  after  tbe  corn- 
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mencement  of  the  work,  and  fhat  25  per  cent,  of 
the  contract  price  shall  be  reserved  for  at  least 
8S  davs  after  the  oompletiaa  of  the  work,  applies 
only  to  those  contracts  where  the  price  to  be  paid 
thereunder  exceeds  $1,000,  as  provided  by  section 
118a;  and,  where  the  contract  price  does  not  ex- 
ceed 11,000,  the  reputed  owner  may  pay  the  whole 
of  it  to  the  contractor,  either  before  the  com- 
mencement of  the  work  or  during  its  p'ogress,  un- 
less a  wriUen  noUoe  is  served  on  him  by  the  la- 
borers or  material-men,  that  they  have  performed 
labor  for,  or  furnished  material  to,  the  contractor, 
or  that  they  have  agreed  so  to  do,  as  prescribed 
by  section  1184.  Following  Sidlinger  v.  Kerkow, 
22  Pac.  Rep.  932.  Beattt,  C.  J.,  and  Thokntos 
and  Fox,  JJ.,  dissenting. 

CommlBBioners' decision.  In  bank.  Ap- 
peal  from  superior  conrt.  Los  Angeles 
connty;  LrciE.v  Shaw.  Judge. 

Action  to  enforce  a  Hen  for  material  by 
the  Kerckhoff-Cuzner  Mill  &  Lumber  Com- 
pany against  George  Cummlngfi  and  an- 
other. There  was  a  Judgment  In  plain- 
tlfl's  tavor,  and  defendant  Cnmmlnga  ap- 
peals. Section  1183,  Code  Civil  Prtw:.,  (as 
amended  1887,)  provides:  "All  such  con- 
tracts shall  be  In  writing  when  the  amoant 
agreed  to  be  paid  thereunder  exceeds  f  1,000, 
and  shall  be  subscribed  by  the  parties 
thereto ;  and  the  said  contract,  or  a  mem- 
orandum thereof,  setting  forth  the  names 
of  all  of  the  parties  to  the  contract,  and 
description  of  the  property  to  be  affected 
thereby,  together  with  a  statement  of  the 
general  character  of  the  work  to  be  done, 
the  total  amount  to  be  paid  thereunder, 
and  the  amounts  of  all  partial  payments, 
together  with  the  times  when  such  pay- 
ments shall  be  due  and  pa.vable,  shall,  be- 
fore the  work  is  commenced,  be  filed  in  the 
office  of  the  county  recorder  of  the  connty, 
or  city  and  county,  where  the  property  is 
situated;  •  •  »  otherwise  they  shall 
be  wholly  void,  and  no  recover}'  shall  be 
had  thereon  by  either  party  thereto ;  and 
In  such  case  the  labor  done  and  materials 
famished  by  all  persons  aforeeaid,  except 
the  contractor,  shall  be  deemed  to  have 
been  done  and  furnished  at  the  personal 
instance  of  the  owner,  and  they  shall  have 
a  Hen  for  the  value  thereof, "  Immediately 
following  this  provision  of  section  1183  is 
the  following  provision  of  section  1184: 
"  No  part  of  the  contract  price  shall,  by 
the  terms  of  any  such  contract,  be  made 
payable,  nor  shall  the  same  or  any  part 
thereof  be  paid  in  advance  of  the  com- 
mencement  of  the  work,  but  the  contract 
price  shall,  by  the  terms  of  the  contract, 
be  made  payable  in  installments  at  speci- 
fied times  after  the  commencement  of  the 
work,  or  on  the  completion  of  specified 
portions  of  the  work,  or  on  the  completion 
of  the  whole  work :  provided,  that  at  least 
25  per  cent,  of  the  whole  contract  price 
shall  be  made  payable  at  least  thirty-five 
days  after  the  final  completion  of  the  con- 
tract. •  •  •  In  case  Buchcontracts  and 
alterations  thereof  do  not  conform  sub- 
stantially to  the  provisions  of  this  section, 
the  labor  done  and  materials  furnished  by 
all  persons,  except  the  contractor,  shall 
bedeemed  to  have  been  done  and  furnished 
at  the  personal  instance  and  request  of 
the  person  who  contracted  with  the  con- 
tractor, and  they  shall  have  a  lien  for  the 
value  thereof. " 

WeUs,   Guthrie    &  Lee,  for    appellant. 


Oraves,  O'ldetreny  &  SZtanft/ancf,  for  re- 
spondent. 

Gibbon,  O.  The  plaintiff  furnished  cer- 
tain building  material  of  tlie  value  of 
$429.87  to  the  defendant  Singer,  for  the  al- 
teration and  repair  of  a  dwelling-house 
owned  by  the  other  defendant,  Cummings, 
who  had  contracted  with  Singer  to  have 
him  alter  and  repair  said  dwelling-house, 
and  furnish  the  necessary  material  there- 
for. To  recover  the  value  of  the  material 
BO  furnished  of  Singer,  and  to  enforce  a 
lien  claimed  therefor  upon  tli9  bonse  of 
Cummings,  this  action  was  brought,  and 
resulted  in  a  personal  Judgment  against 
Singer,  who  defaulted, and  a  foreclosure  of 
the  lien  claimed  upon  the  propertj-of  Cum- 
mings. From  the  Judgment  so  rendered 
against  him,  Cummings  appeals.  The  ap- 
pellant in  his  answer  set  up  as  a  separate 
defense  that  he  entered  into  a  verbal  con- 
tract with  Singer,  by  which  Singer  was  to 
make  certain  repairs  on  the  appellant's 
house,  and  furnish  material  for  the  same, 
for  the  sum  of  f451,  portions  of  which  sum 
were  to  be  paid  every  Saturday  night  as 
the  work  progressed  ;  that  whilethework 
was  being  done,  payments  Weremade,  and 
after  it  was  completed  Singer  was  paid  in 
full :  that  during  the  performance  of  the 
contract  by  Singer, the  respondentdid  not 
serve  any  notice  upon  the  appellant  to  the 
effect  that  it  had  furnished  material  for 
the  building  to  Singer,  but  that  about  one 
month  after  the  work  had  been  complet- 
ed, an-',  the  appellant  had  paid  Singer, 
the  contractor.  In  full,  the  respondent  no- 
tified the  appellant  that  there  was  a  cer-. 
tain  amount  due  for  material  furnished  to 
Singer;  that  appellant  thereupon  notified 
respondent  that  Singer  had  been  paid  In 
full,  and  there  was  nothing  due  from  the 
appellant  to  him.  To  this  portion  of  the 
answer  the  respondent  demurred  upon  the 
ground  that  it  did  not  constitute  a  defense 
to  the  action.  The  demurrer  was  sus- 
tained, and  the  trial  was  had  with 'such 
portion  of  the  answer  eliminated.  The 
ruling  thus  made  presents  the  only  ques- 
tion in  the  case,  as  to  whether  notice  is 
necessary  from  the  material-man  to  the 
owner,  in  'cases  where  the  contract  price 
does  not  exceed  f  1,000,  in  order  that  the 
owner  may  be  required  to  hold  back  suffi- 
cient money  due  or  that  may  become  due 
the  contractors  to  meet  the  claim  of  the 
material-man,  and  satisfy  any  Hen  he  may 
file  therefor.  The  respondent,  in  support 
of  the  ruling  of  the  court  below,  sustain- 
ing the  demurrer  to  the  answer,  contends 
that  all  contracts  between  the  reputed 
owner  and  the  contractor,  whether  the 
price  to  be  paid  thereunder  exceeds  91.000 
or  not,  as  provlde<l  for  in  section  1183  of 
the  Code  of  Civil  Procedure,  are  subject  to 
and  controlled  bi'  section  1184  of  the  same 
Code,  which  requires  the  price,  payable 
under  contracts  between  the  reputed 
owner  and  the  contractor,  to  be  paid  in 
money,  and  in  installments  after  the  com- 
mencement of  the  work,  and  the  reserva- 
tion of  one  Installment  of  at  least  26  per 
cent,  of  the  whole  price  tor  at  least  3,5  days 
after  thecompletion  of  the  work ;  and  that 
the  contract  price  under  the  contract  In 
this  case  having  been  made  payaole  in  a 
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manner  dlfierent  from  tbat  prescribed  by 
uection  1184,  the  contract  was  ot  no  effect  as 
to  respondent,  and  the  only  notice  H  (re- 
Hpondent)  was  reqoliod  to  glre  was  the 
filiugoftheUenwltolntbepropertime.  ThiH 
contention  Is  contrary  to  the  doctrine  ot 
Sldllnger  ▼.  Kerkow,  82  Cal.  42,  22  Pac. 
Rep.  932.  In  that  case,  It  was  held  tbat 
the  provisions  of  section  1184,  relative  to 
the  payment  of  the  price  payable  under 
contracts  between  the  reputed  owner  and 
contractor,  do  not  apply  to  such  con  tracts 
when  the  price  does  not  exceed  ¥1,000,  but 
only  to  such  contracts  when  the  price  ex- 
ceeds that  sum ;  and  that  a  contract  In 
which  the  price  to  be  paid  does  not  exceed 
the  sum  last  mentioned  Is  effective  as  to  all 

Rersons  who  may  perform  labor  for,  or 
irnl^h  material  to,  the  contractor,  or 
both.  This  being  bo.  It  is  clear  tbat  no 
partof  thecontract  price  under  sucb  aeon- 
tract  need  be  withheld  by  the  reputed 
owner;  and  he  may  pay  the  whole  ot  It  to 
the  contractor  before  the  commencement 
or  after  the  completion  of  the  work,  unless 
the  notice  prescribed  in  section  1184  Is 
given.  That  section  provlden  tbat  any 
person,  except  the  contractor,  who  per- 
forms labor,  or  furnishes  material,  or 
both,  may  at  any  time  give  to  the  reput- 
ed owner  a  written  notice  containing  the 
requisite  speclflcatlons  that  he  has  per- 
formed labor,  or  furnished  material,  or 
both,  to  the  contractor  or  other  person 
acting  by  the  authority  of  the  reputed 
owner,  or  has  agreed  to  do  so.  "Upon 
such  notice  being  given.  It  shall  be  the  duty 
ot  the  person  who  contracted  with  the 
contractor  to,  and  he  shall,  withhold  from 
Ms  contractor,  or  from  any  other  person 
acting  under  such  reputed  owner,  and  to 
whom  by  said  notice  the  said  labor,  or 
materials,  or  both,  have  been  fumislied 
or  agreed  to  be  furnished,  sufficient  money 
due.  or  that  may  become  due  to  such  con- 
tractor, or  other  person,  to  answer  such 
claim,  and  any  lien  that  may  be  died  there- 
for for  record  underthls  chapter, inclurllug 
counsel  tees  not  exceeding  $100  in  each 
( ase,  besides  reasonable  costs  provided  tor 
in  this  chapter."  This  notice  must  be 
given  in  time  to  intercept  the  money  in 
the  hands  of  the  reputed  owner ;  otherwise 
the  payment  of  It  to  the  contractor  In  ac- 
cordance with  the  terms  of  the  contract, 
which,  as  has  been  shown,  may  be  made 
to  suit  themselves  when  the  contract  price 
does  not  exceed  $1,000,  will  operate  as  a 
complete  discharge  as  far  as  the  reputed 
owner  is  concerned ;  because  section  11N3 
makes  a  contract  between  the  reputed 
owner  and  the  contractor,  regardless  ot 
the  amount  of  the  contract  price,  a  lien 
to  the  extent  ot  the  whole  contract  price 
in  favor  of  all  persons,  except  the  con- 
tractor, and,  as  to  him,  for  whatever  re- 
mains after  the  claims  of  the  others  are 
•atlsfled,  thus  making  the  liability  of  the 
owner  to  all  persons,  except  the  contract- 
or, who  performs  work  or  supplies  mate- 
rial, depend  upon  whether  there  is  any- 
thing due  on  the  contract  to  the  con- 
tractor. And  if  the  contractor  be  paid  in 
full  before  the  notice  prescribed  In  section 
1184  Is  given,  the.  mechanic,  laborer,  and 
material-man  are  remediless,  except  as 
i^gaiiMl  the  contractor  personally.    In  the, 


presoat  caae,  tbe  answer  of  the  owner 
avers  that  the  contraet  between  himsdf 
and  tbe  contractor  was  rerbal ;  tbat  tbe 
price  to  be,  and  that  was,  paid  tttereander 
was  less  than  f  1,000;  that  it  was  to  tie, 
and  was,  paid  every  Saturday  night  as  the 
work  progressed:  and  that  tbe  last  in- 
■tallment  was  paid  upon  tbe  completion 
of  tbe  work ;  tbat  tbe  only  notice  that  he 
received  was  about  one  month  after  lie  had 
paid  the  contractor  in  full.  These  aver- 
ments, If  true,  nnderthe construction  giren 
to  sections  1183  and  1184  in  Sldllnger  r. 
Kerkow,  are  sufflcient  to  constitute  a  de- 
fense on  the  part  of  the  appellant,  who  Lb 
the  owner  of  the  building,  against  the 
claim  of  lien  ot  the  respondent  for  the  mate- 
rial furnished.  It  may  be  well  to  remark 
that  the  only  notice  which,  from  the  rec- 
ord, appears  to  have  been  given  by  tbe  re- 
spondent to  the  appellant  was  tbat  result- 
ing from  the  filing  of  the  lien  29  days  after 
the  completion  of,  and  the  full  payment 
tor,  the  work.  We  therefore  advise  that 
the  Judgment  appealed  from  be  reversed, 
and  the  trial  court  directed  to  ovetrole  the 
demurrer  to  the  answer. 

We  concur:  Vanclief,  C;  Hatns,  C. 

Per  CmiiAM.  For  the  reasons  given  In 
the  foregoing  opinion  tlie  Judgment  ap- 

gealed  from  Is  reversed,  and  tbe  trial  court 
I  directed  to  overrule  the  demurrer  to  the 
answer. 

We  dissent,  and  will  file  a  dissenting 
opinion:  Bkatty,  G.  J.;  Thornton,  J  ; 
Fox,  J. 

■  (««  Cal.  tS) 

7d  ra  MooBS'fl  EsTATB.  (No.  18.540.) 
(Supreme  Court  of  CaHfomia.  Sept  U,  ISMi) 
Afpsaiablb  Obosb. 
Where  s  testator  ■ppol&ta  his  Trite  tmstee 
to  nuuiBfe  the  estate,  and  in  the  event  of  her 
death  before  his  Krandoblldren,  who  are  to  sdo- 
oeed  her  In  the  trust,  come  of  age,  then  the  trust 
to  devolve  npon  hia  son,  and  the  wife  voluntarily 
renounces  the  trust,  and  procures  an  wder  sue- 
stitatinK  the  son  as  tmstee,  no  appeal  lies  from 
a  subsequent  order  vaosting  the  flrst,  as  It  la 
not  enumerated  amonr  the  appealable  ordan  in 
Code  Civil  Froo.  Cal.  Coas. 

In  bank.  Appeal  from  superior  court, 
Tolo  county;  C.  H.  OAROtrrTB,  Judge. 

In  regard  to  appeals  from  orders  in  pro* 
bate  proceedings.  Code  Civil  Proc.  Cal.  ( 
963,  subd.  3,  provides  that  appeals  may  be 
taken  "from  a  judgment  or  order  grant- 
ing, refusing,  or  revoking  letters  testament- 
ary, or  ot  administration  or  of  guardian- 
ship, or  admitting  or  refusing  to  admit  a 
will  to  probate,  or  against  or  in  favor  ot 
tbe  validity  of  a  will,  or  revoking  tbe  pro- 
bate thereof,  or  against  or  In  favor  of  set- 
ting apart  property  or  making  an  allow- 
ance tor  a  widow  or  child,  or  against  or 
in  favor  of  directing  the  partition,  sale,  or 
conveyance  of  real  property,  or  settling 
an  account  of  an  executor  or  administra- 
tor or  guardian,  or  refusing,  allowing,  or 
directing  the  distribution  or  partition  of 
an  estate  or  any  part  thereof,  or  the  pay- 
ment of  a  debt,  claim,  legacy,  or  distrib- 
utive share,  or  confirming  or  refusing  to 
confirm  a  report  of  an  appraiser  setting 
apart  tbe  taom^tead.* 
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Inelade  the  area  aforesaid. "  Tbe  tamj  made 
imder  this  decree  included  by  metes  aod  bouiids 
land  below  the  line  of  ordinary  hisli  tide.    The 

extent  following  the  survey  described  tbe  lands 
y  metes  and  bounds,  but  recited  the  decree  of 
soufirmation.  Held,  In  ejectment  for  the  lands 
below  high  tide,  that  the  north,  east,  and  west 
bonndary  lines  giren  in  the  decree  and  recited  in 
the  patent  would  prevail  over  those  given  in  the 
■urv«y  and  the  granting  clause  of  tbe  patent,  as 
there  was  no  power  by  which  land  oould  be  in- 
cluded in  the  survey  and  patent,  the  claim  to 
which  had  not  been  confirmed  by  tbe  decree. 
IIcFarlasd,  J.,  dissenting. 

2.  Plaintiff,  to  make  nis  prima  fade  case, 
had  the  right  to  prove  by  surveys  and  maps,  ac- 
oompanied  by  parol  evidence,  that  the  premises 
were  below  the  line  of  high  tide  at  the  date  of 
the  ocmquest. 

&  This  evidence  Is  not  overcome  by  a  patent 
read  by  defendant  which  includes  the  premises, 
if  the  patent  shows  upon  its  face  that,  by  reason  of 
the  specific  boundary  also  given  in  the  patent, 
the  officer  making  it  had  no  power  over  land  be- 
low high  tide. 

4.  The  officer  had  no  power  to  act  upon  land 
not  confirmed  to  the  Mexican  grantee ;  nor  can  he 
by  issuing  a  patent  conclusively  adjudicate  upon 
his  power  over  such  land. 

5.  The  evidence  of  plaintiff  was  admissible, 
and  upon  all  the  evldeuce  the  judgment  is  af- 
flrmed. 

In  bank.  Appeal  from  superior  coart, 
city  and  county  of  San  Francisco;  James 
O.  MAOuncB,  Jadge. 

E.  F.  Preston  and  James  A.  Wa^rmlte, 
(Samuel  Wilson  and  Tbomaa  B.  Blahop, 
amid ciir/«,) forappellants.  Dojrle,Oalpin 
&  Seriptare,  for  respondent. 

Paterson,  J.  This  Is  an  action  of  eject- 
ment to  recover  a  block  of  land  lying  be- 
low ordinary  high  tide  in  the  city  and 
soanty  of  San  Francisco,  and  being  a  por- 
tion of  that  part  of  San  Francisco  known 
as  **  Mission  Creek  Lands. "  The  defendant 
claims  under  a  patent  of  the  Onlted  States 
to  the  city,  issued  June  20, 1884,  in  satisfac- 
tion of  a  pueblo  grant  of  four  square 
leagues,  which  was  confirmed,  by  the  de- 
cree of  the  United  States  circuit  court, 
May  18, 1865.  The  tract  confirmed  by  this 
decree  is  described  as  "a  tract  situated 
within  the  county  of  San  Francisco,  and 
embracing  so  much  of  the  extreme  upper 

gortlon  of  the  peninsula  above  ordinary 
igh-water  mark  (as  the  same  existed  at 
the  date  of  the  conquest  of  the  country, 
Tls.,  7th  of  July.  1846)  on  which  the  city 
of  San  Francisco  Is  situated,  as  will  con- 
tain an  area  of  four  square  leagues.  Said 
tract  being  bounded  on  the  north  and  east 
by  the  bay  of  San  Francisco,  on  the  west 
by  the  Pacific  ocean,  and  on  the  south  by 
a  due  east  and  west  line  drawn  so  as  to 
Include  the  area  aforesaid,"  subject,  how- 
ever, to  certain  deductions  for  lands  prevl- 
onsly  reserved  or  dedicated  to  public  use 
by  the  United  States.  Under  the  decree 
referred  to  a  surrey  was  made,  and  on  Au- 
gust 13, 1868,  WHS  approved  by  the  United 
States  surveyor  general  lor  the  state  of 
California,  which  fixed  the  southern  bound- 
ary of  the  land  by  following  the  high-wa- 
ter mark,  thus  excluding  the  lands  of  Mis- 
sion creek,  of  which  tbe  land  in  suit  is  a 
part.  Subsequently,  in  1884,  the  secretary 
of  the  interior  caused  another  survey  to 
be  made,  one  line  of  which  ran  directly 
across  the  mouth  of  Mission  creek,  thus  in- 


cluding the  lands  oT  Minston  creek  apa 
part  of  the  grant  to  the  city.  The  pit  tec  ^ 
to  the  city  recites  the  decree  confirming 
the  grant.  Plaintiffs'  claim  of  title  '" 
based  upon  a  deed  from  the  tide-land  com- 
mlBsloner  to  Ellis,  dated  November  24, 
1875,  and  subsequent  conveyances  to  them. 
They  contend  that  the  state,  upon  its  ad- 
mission into  the  Union,  by  virtue  of  Its 
sovereiguty,  became  seised  of  the  land,  it 
being  tide-land.  This  right  of  the  state, 
they  claim,  is  recognised  by  the  decree 
confirming  the  grant  to  the  city.  It  is 
claimed  that  the  patent  is  bound  to  follow 
the  decree  in  fixing  the  boundary  at  high- 
water  mark,  and  that  so  much  of  the  pat- 
ent as  attempts  to  convey  lands  below 
high-water  mark  is  void,  because  in  excess 
of  the  authority  of  the  ofiicials  issuing 
the  patent.  Appellant  contends  that  a 
party  in  an  ejectment  suit  cannot  question 
the  validity  of  a  United  States  patent  for 
land  upon  the  ground  that  it  does  not  fol- 
low the  decree  confirming  the  grant;  that 
the  patent  from  the  United  States  govern- 
ment to  the  city  and  county  of  San  Fran- 
cisco for  the  pueblo  lands  confirmed  to  it 
under  the  acts  of  congress  of  March  3, 1851, 
and  of  July  1, 1864,  by  the  decree  of  the 
United  States  circuit  court,  which  patent 
conforms  in  its  description  of  the  lands 
granted  to  the  final  survey,  made  as  pro- 
vided in  the  latter  act  in  accordance  with 
tbe  instructions  of  the  commissioner  of  the 
general  land-ofllce,  is  conclusive  evidence, 
as  against  the  state  of  California  and  its 
grantees,  of  the  right  of  the  city  and  couiv. 
ty  to  all  the  land  embraced  within  the  ex> 
terior  limits  of  the  survey,  including  tide- 
lands  lying  below  the  line  of  ordinary  high 
tide.  It  is  said  that  the  question  is  no 
longer  an  open  one  in  this  state.  The  case 
of  People  T.  San  Francisco,  76  Cal.  388 
17  Pac.  Rep.  622,  is  cited  and  relied  on 
In  support  of  this  contention.  It  did 
not  appear  in  People  t.  San  Francisco, 
whether  the  decree  of  confirmation  was 
made  a  part  of  the  patent.  In  this 
case  it  is  shown  that  the  patent  con- 
tains full  recitals  of  the  decree,  and  shows 
UDon  its  face  that  the  tract  confirmed  em< 
braced  "so  much  of  the  extreme  uppei 
portion  of  the  peninsula  above  ordinary' 
high-water  mark  (as  the  same  existed  a'* 
the  date  of  the  conquest  of  tbe  country, 
yis.,  7th  of  July,  1846.)  on  which  the  city 
of  San  Francisco  Is  situated,  as  will  con* 
tain  an  area  of  four  square  leagues, "  etc. 
It  shows  that  three  sides  of  the  tract  are 
bounded  by  natural  monuments,  namely, 
"on  the  north  and  east  by  the  Bay  of  San 
Francisco,  on  the  west  by  the  Pacific 
ocean,  and  on  the  south  by  a  due  east  and 
west  line  drawn  so  as  to  Include  the  area 
aforesaid."  If  it  be  conceded,  however, 
that  the  decision  referred  to  covers  the 
questions  inroived  as  fully  as  Is  claimed 
by  the  appellant,  we  feel  satisfied  that  the 
supreme  court  of  the  United  States  would 
not  follow  it  in  this  case  or  any  other,  in- 
volving the  same  questions,  whicli  might 
go  to  that  court  on  a  writ  of  error.  "  It 
has  always  been  the  practice  here  to  adopt 
that  view  of  a  legal  question  which  has 
been  taken  by  the  supreme  court  of  ths 
United  States,  when  the  question  is  with- 
in tbe  branch  of  the  Jurisdiction  of  that 
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court  whtch  may  be  exercised  by  writ  of 
error  to  tbia  court. "  As  the  question  Is  a 
federal  question,  it  Is  one  which  will  be  de- 
cided ultimately  by  the  supreme  court  of 
the  Ignited  States.  Belcher  v.  Chambers,  63 
Cal.  685. 

The  question  Involred  in  this  case  is 
whether  the  oflScers  of  the  land  depart- 
ment had  power  to  patent  laud  outside  of 
the  natural  boundaries  given  in  the  decree 
of  confirmation.  If  the  land  department 
had  no  jurisdiction  to  act,  if  any  portion 
of  the  land  described  in  the  patent  was 
not  a  part  of  the  public  domain,  or  if  there 
was  no  lesrlslatlon  authorlctng  its  convey- 
ance by  the  land  department,  then,  under 
the  decisions  of  the  United  States  supreme 
court  in  Doolan  v.  Carr,  125  D.  S.  818.  8 
Sup.  Ot.  Hep.  1228,  and  other  cases  therein 
cited,  the  patent  is  Inoperative  to  pass  the 
title;  and  objection  can  betaken  to  it  on 
these  grounds  at  any  time,  and  in  any 
form  ot  action.  Upon  her  admitislon  into 
the  Union,  the  state  ot  California  became 
the  owner,  by  virtue  ot  her  sovereignty, 
of  all  the  tide-water  lands  within  her  bor- 
ders lying  below  high-water  mark,  except 
such  as  had  been  disposed  ot  by  the  Mex- 
ican government  prior  to  the  treaty  of 
Guadalupe  Hidalgo.  The  territory  ac- 
quired from  Mexico  was  by  the  express 
terms  of  that  treaty  taken  by  the  United 
States  subject  to  the  trust  of  protecting 
all  legal  and  equitable  interests  ot  prior 
grantees  under  the  former  sovereign.  The 
state,  ot  course,  could  not  take  more  than 
the  United  States  received;  and  the  claim 
of  the  state,  by  virtue  of  her  admission 
and  her  sovereignty,  was  subordinate  to 
such  prior  equities,  and  subject  to  the 
power  of  the  federal  government  to  con- 
firm prior  Mexican  grants,  and  to  locate 
grants  of  specific  quantities  of  land  within 
the  exterior  boundaries  of  larger  tracts. 
I.ux  V.  Haggln,  69  Cal.  25.5,  10  Pac.  Rep. 
674.  The  United  States  government  has 
exercised  the  power  vested  in  It,  and  has. 
through  Its  courts,  and  the  officers  of  its 
land  department,  attempted  to  define  the 
boundaries  of  the  four  leagues  of  land  to 
which  the  city  of  San  Francisco. as  succes- 
sor in  Interest  of  the  pueblo  of  San  Fran- 
cisco, a  Mexican  citizen,  was  entitled.  The 
court,  having  jurisdiction  to  hear  and  de- 
termine the  right  of  this  claimant,  finally 
confirmed  Its  claim  to  four  square  leagues 
of  land  in  the  extreme  end  of  the  peninsula, 
giving,  as  the  boundaries  thereof  on  the 
west,  the  north,  and  the  east,  the  natural 
lines  of  hijjh-water  mark,  leaving  the 
southern  boundary  to  be  fixed  by  the  sur- 
veyor on  such  a  line  as  would  include,  be- 
tween it  and  the  high-water  lines  north  ot 
It.  said  four  square  leagues  ot  land.  This, 
It  seems, the  surveyor  did  not  do;  but,  Ig- 
noring the  natural  boundaries  fixed  by  the 
court  in  its  decree  tor  the  west,  north,  and 
east,  ran  his  line  below  the  line  of  high 
tide,  and  across  the  mouth  of  Mission 
creek,  and  Included  within  his  description 
the  lands  described  in  the  complaint. — 
lands  of  the  state  not  included  within  the 
decree  of  confirmation.  Following  thesur- 
vey,  the  patent  describes  the  land  by 
metes  and  bounds. 

The  government  of  the  United  States  is 
in  duty  bound  to  carry  into  effect  the  stlp- 


ulations  contidned  In  the  treaty  of  Guad- 
alupe Hidalgo ;  but  the  power  to  do  so 
must  be  exercised  In  the  manner  provided 
by  congress;  and  it  would  seem  that 
when  congress  vested  In  the  federal 
courts  the  power  to  determine  the  rights 
of  Mexican  claimants,  and  provided  (sec- 
tion 7)  that  in  making  the  survey  the  sur- 
▼ej'or  general  should  "  follow  the  decree  of 
confirmation  as  closely  as  practicable, 
whenever  such  decree  designates  the  spe- 
cific boundaries,"  and  that  "it  shall  be  the 
duty  of  the  conimissloner  of  the  general 
land-ofSce  to  require  a  substantial  com- 

Cllauce  with  the  directions  of  the  section 
efore  approving  any  survey  and  plat 
forwarded  to  him,"  the  offlcers  of  the 
land  department  are.  as  to  such  lands, 
merely  auxiliary  to  the  court,  with  spe- 
cial and  limited  jurisdiction  to  carry  out 
its  decrees.  Section  13  of  the  Act  of  l8."»l 
(9  U.  S.  St.  631)  provides  that  "  the  patent 
shall  issue  to  the  claimant  upon  his  pre- 
senting to  the  general  lund-otfice  an  au- 
thentic certificate  of  confirmation,  and  a 
plat  or  survey  of  said  land,  duly  certified 
and  approved  by  the  surveyor  general, 
whose  duly  it  shall  be  to  cause  all  private 
land  claims  which  shall  be  finally  confirmed 
to  be  accurately  surveyed,  and  to  furnish 
plats  of  the  same ;  and  In  the  location  of 
said  claims  thesald  surveyor  general  shall 
have  the  same  power  and  authority  as  are 
conferred  on  the  register  of  the  land-office 
by  section  6  ot  the  act, '  to  create  the  of- 
fice of  surveyor  ot  the  public  lands  for  the 
state  of  Louisiana,'  approved  March  3, 
1831."  Under  this  provision,  we  think  it 
clear  that  the  power  ot  the  surveyor  gen- 
eral is  restricted  to  the  claim  as  finally  con- 
firmed. It  has  been  decided  in  several 
cases,  on  appeal  from  decrees  of  coufinna- 
tion,  that  the  description  must  be  fol- 
lowed; that  "the  decree  is  a  finality,  not 
only  on  the  question  of  title,  but  as  to  the 
boundaries  which  it  speclflee. "  U.  S.  v. 
Halleck,  1  Wall.  455;  Fossa t  Case,  2  Wall. 
649;  HIgneras  v.  U.  S.,  5  Wall.  829;  Van 
Reynegan  v.  Bolton,  95  C.  S.  35.  In  Hi- 
gueras  v.  U.  S.,  the  court  declared  that 
"conflrmatlou  must  precede  the  survey 
which  Is  made  subject  to  such  an  order, 
and,  If  the  decree  of  confirmation  Is  so  in- 
definite and  incongruous  that  it  cannot  be 
executed,  then  It  Is  void,  and  of  no  effect, 
and  the  claim  to  the  land  stands  upou  the 
same  footing,  in  legal  contemplation,  as  a 
claim  which  was  never  presented  to  the 
commissioners  for  adjudication."  In  the 
Fossa  t  Case  the  court  held  that  it  waa 
not  competent  for  the  district  court  to  de- 
part from  its  own  decree  in  the  exercise  of 
the  power  conferred  by  the  act  of  June  14, 
I860;  that  the  court  was  bound  to  execute 
the  decree  by  fixing  the  lines  of  the  grant 
in  conformity  with  the  provisions  of  the 
decree,  the  decree  being  not  only  the  foun- 
dation ot  the  validity  of  the  grant,  but  of 
the  proceedings  In  the  survey  and  location 
of  the  land  confirmed.  In  that  case,  as 
In  this,  the  decree  provided  for  specific 
boundaries  on  three  sides  of  the  tract,  and 
left  one  side  to  he  surveyed.  If  tlie  court, 
which  then  had  the  power  to  supervise 
and  confirm  or  reject  the  survey,  as  the 
land  department  now  does,  could  not  al- 
ter or  depart  from  the  speclflc  boundaries 
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given  In  Its  own  decree,  how  can  the  offl- 
ceni  of  the  land  department?  These  cases, 
to  be  Bnre,  were  direct  appeals  to  the  sn- 
preme  court  of  the  United  States;  but 
they  bear  directly  opon  the  question  of  the 
authority  of  the  officers  of  the  land  de- 
partment to  patent  lands  outside  of  the 
boundaries  of  the  decree  of  confirmation, 
and  that  Is  the  question  here.  II  the  laud 
granted  Is  not  within  the  power  of  the  of- 
ficer, thegrant  or  patent  Is  Invalid.  In 
Polk  V.  Wendal,  9  Cranch.  87,  Chief  Justice 
M.4RSHALL8ald:  "There  are  cases  in  which 
a  grant  Is  absolutely  void,  as  where  the 
state  had  no  title  to  the  thing  granted,  or 
where  the  officer  bad  no  authority  to  Is- 
sue the  grant. "  In  New  Orleans  v.  U.  S., 
10  Pet.  662-731,  the  court  said:  "It  would 
be  a  dangerous  doctrine  to  consider  the 
fssning  of  a  grant  as  conclusive  evidence 
ol  right  In  the  power  which  Issued  It.  On 
Its  face.  It  Isconcluslve,  andcannot  be  con- 
troverted ;  but  If  the  thing  granted  was 
not  In  the  grantor,  no  right  passes  to  the 
grantee."  8o  in  this  case,  unless  congress 
has  given  the  land  department  power  to 
dispose  of  land  belonging  to  the  state  of 
California,—  lands  lying  outside  of  the 
boundaries  of  thedecree,— a  patenttoland 
shown  to  be  outside  of  each  decree  Is  In- 
valid. In  Wright  V.  Roseberry,  121 U.  S. 488, 
7  Sup.  Ct.  Rep.  985,  It  appeared  that  land 
which  had  been  previously  granted  to  the 
state  by  the  swamp-laud  act  was  held  by 
the  defendant  under  a  patent  from  the 
United  States  issued  on  a  pre-emption 
claim.  The  court  held  the  patent  to  be  in- 
valid as  a  conveyance,  because  the  land 
was  not,  at  the  time  It  was  patented  to 
the  defendant,  within  the  granting  power 
of  the  land-office.  The  state  of  California 
took  the  lands  in  controversy.  In  1850,  as 
effectually  as  If  Khe  had  received  them  by 
grant  from  congress.  If  the  land  depart- 
ment had  the  power  to  determine  that 
land  outside  of  the  decree  of  confirmation 
should  be  conveyed.  It  would  necessarily 
have  the  power  to  pass  on  its  own  right 
to  convey  the  land,  but  the  decree  of  con- 
firmation was  the  foundation  of  the 
power  to  make  the  patent.  It  precedes 
and  limits  the  power  of  the  officers  of  the 
land  department.  It  the  latter  are  not 
limited  by  the  decree,  then  the  court  may 
confirm  a  tract  in  one  place,  and  the  offi- 
cers locate  It  in  another,  and  the  patent 
which  attempts  to  convey  the  latter  tract 
controls  the  former.  This  cannot  be,  for 
the  whole  power  of  deciding  what  shall 
be  granted  In  pnrsuanceof  the  treaty  Is  In- 
trusted to  the  Judicial  department.  Sec- 
tion 7  Of  the  Act  of  1864  (13  D.  S.  St.  834,) 
•shows  that  the  power  of  the  land  depart- 
ment is  limited  by  the  provisions  of  the  de- 
cree: "It  shall  be  the  duty  of  the  surveyor 
general  of  California,  In  making  surveys 
of  private  land  claims  finally  confirmed,  to 
follow  the  decree  ofconflrmatlon  as  closely 
as  practicable  whenever  such  decree  desig- 
nates the  specific  boundaries  of  the  claim ; 
lint,  when  such  decree  designates  only  the 
Out-botindBrles  within  which  the  quantity 
confirmed  is  to  be  taken,  the  location  shall 
be  made,  as  near  as  practicable,  in  one 
tract,  and  In  acompact  form,  •  ♦  •  and 
it  shall  be  the  duty  of  the  commissioner  of 
the  general  land-offlce  to  requirs  a  sut/ 


Btantlal  compliance  with  the  directions  of 
this  section  before  approving  any  survey 
and  plat  forwarded  to  him."  Here  Is  an 
emphatic  declaration  by  congress  that  the 
decree  Is  the  limit  of  the  power  of  the  land 
department,  and  shows  very  clearly,  we 
think,  that  congress  has  not  given  to  the 
officers  of  the  land  department  the  exclu- 
sive and  final  power  of  determining 
whether  any  land  Is  within  or  without 
the  location  of  the  decree,  or  of  locating 
grants  In  places  where  the  courts  have  not 
located  them.  If  such  power  Is  not  con- 
ferred upon  the  land  department,  any  at- 
tempt to  convey  land  outside  of  the  per- 
manent boundaries  named  in  the  decree 
Is  not  an  error  of  judgment  simply,  but  Is 
an  act  void  for  want  of  jurisdiction.  Un- 
der the  laws  of  Mexico  existing  at  the  time 
of  the  treaty,  lands  below  and  within  200 
v&ras  ol  the  sea-shore  could  not  be  held  in 
private  ownership,  ( Wheeler,  Land  Titles, 
13;)  and  the  land-officers  of  the  United 
States  could  not.  In  the  absence  of  a  judi- 
cial adjudication  that  such  land  belonged 
to  a  Mexican  claimant,  convey  to  him. 
"All  that  place  is  called  'sea-beach'  which 
Is  covered  by  the  waters  of  the  sea  when 
at  Its  highest  point  during  all  the  year. " 
Hall,  Mex.  Law,  448.  The  king  could  not 
alienate  such  lands.  New  Orleans  v.  U.  S., 
10  Pet.  72«;  Milne  v.  GIrodeau,  12  La.  824. 
The  shore  of  the  sea  Is  that  part  of  the 
land  covered  by  water  In  Its  greatest  or- 
dinary flux,  the  ports,  bays,  roadsteads, 
and  gulfs,  and  the  rivers,  although  they 
may  not  be  navigable,  (Mission  creek  Is 
navigable,)  their  beds,  mouths,  and  the 
salt  marshes.  Hall.  Mex.  Law,  448-508; 
Civil  Code  Mex.  art.  802. 

A  patent  cannot  be  Issued  by  the  land 
department  to  a  person  not  named  In  the 
decree,  because  the  courts,  and  not  the  de- 
partment, are  given  the  power  to  deter- 
mine the  persons  to  whom  the  lands  were 
granted  by  Mexico.  If  the  judgment  of 
the  court  should  decree  that  the  grant  is 
a  forgery,  and  therefore  void,  and  the  land 
department  should  patent  tbeland  claimed, 
the  action  of  the  department  would  be 
shown  to  be  void  upon  the  production  of 
the  decree,  because  congress  has  given  to 
the  courts  jurisdiction  to  determine  the 
validity  or  invalidity  of  the  claim.  Of 
course,  in  cases  where  the  court,  by  its 
decree,  has  established  the  validity  of  the 
grant,  and  a  tract  of  a  certain  number  of 
acres  has  been  confirmed  to  be  located 
within  the  exterior  limits  of  a  larger 
tract, itis  left  to  theofflcors  of  the  land  de- 
partment, in  their  discretion,  to  locate 
and  survey  the  requisite  number  of  acres 
within  the  larger  tract ;  and  their  action 
in  execution  of  the  decree  Is  not  subject  to 
attack  in  any  collateral  proceedings,  be- 
cause it  Is  within  their  jurisdiction,  and  In 
pursuance  of  the  decree.  In  such  cases 
there  cannot  possibly  be  any  conflict  be- 
tween their  action  and  the  directions  of 
the  decree.  It  is  auxiliary  to  the  decree, 
and  as  conclusive  as  the  decree  Itself.  Un- 
less we  bear  In  mind  the  distinction  be- 
tween cases  of  this  kind— theconflrmatlon 
of  a  certain  number  of  acres  to  be  located 
within  the  exterior  boundaries  of  a  larger 
tract,  and  deslicnated  by  the  supreme 
court  of  the  United  States  as  "flouts "— 
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and  easeB  in  which  the  boundaries,  or 
Home  of  them,  are  definitely  fixed  by  the 
decree,  the  decisione  upon  the  subject  will 
appear  to  be  very  conflicting.  An  ex- 
amination ot  the  authorities  cited  at  the 
argument  of  this  caRe  and  the  argument 
of  People  V.  San  Francisco,  with  this 
distinction  in  view,  will  illustrate  the 
principle  stated,  and  explain  what  would 
otherwise  seem  to  be  a  conflict  of  de- 
cisions on  the  subject.  In  Moore  v. 
Wilkinson.  13  Cal.  478,  relied  on  l)y  par- 
ties claiming  under  tlie  patent  from  the 
United  States,  the  court  regarded  the 
grant  "as  conveying  an  interest  to  four 
leagues  lying  within  a  larger  tract." 
Page  186.  It  is  true  the  patents,  in  some 
cases,  seem  to  have  gone  beyond  the 
boundaries  of  the  deseno,  and  yet  they 
were  held  not  to  be  void;  but  it  was  so 
held  in  each  case  because  the  parties  at- 
tacliing  the  patent  had  no  title  to  land  ly- 
ing outside  of  theexterior  boundaries,  and 
were  not,  therefore,  in  a  position  to  at- 
tack the  validity  ot  the  patent.  In  Doo- 
lan  V.  Carr,  tlie  court  held  (onlj*  Waitb, 
C.  J.,  dissenting,)  that  one  who  had  not 
even  connected  himself  with  the  para- 
mount source  of  title  might  question  tlie 
validity  of  the  patent.  125  U.  S.  618,  « 
Sup.  Ct.  Rep.  1228.  In  Ward  v.  Mulford,  32 
Cal.  369,  the  district  court,  as  it  had  the 
right  to  do  under  the  law  then  applicable 
to  its  decrees,  had  reviewed  the  survey, 
and  confirmed  it.  Even  if  its  action  were 
irregular,  it  was  not  void.  But  at  the 
time  the  grant  before  us  in  this  case  was 
confirmed  the  surveyor  was  not  required 
to  report  his  action  to  the  court  for  con- 
firmation, and  no  report  was  made.  In 
Cliipley  V.  Farris,  46  Cal.  £539,  the  patent 
covered  only  a  portion  of  the  tract  de- 
scribed in  the  decree,  but  not  the  land  in 
controversy.  Plaintiff  had  no  legal  title, 
because  no  patent  had  been  issued  to  him 
under  the  decree.  The  question  as  to  the 
power  of  the  land  department  to  patent 
lands  outside  of  the  boundaries  of  the  de- 
cree was  not  involved.  Within  the  bound- 
aries of  the  decree  it  may  act.  Without 
the  boundaries  it  has  no  jurisdiction. 
Furthermore,  in  that  case  the  descrip- 
tions were  both  by  metes  and  bounds,  and 
it  is  expressly  admitted  by  respondent  in 
that  case,  in  his  written  points,  that  if 
the  side  lines  of  the  tract  in  controversy 
were  the  sea-shore  a  different  rule  would 
apply.  In  Teschemacher  v.  Thompson,  18 
Cal.  11,  the  eonrt  assumed  that  the  grant 
was  of  "a  specific  quantity  lying  in  an 
area  of  larger  extent."  Page  24.  In  Cas- 
sidy  v.  Carr,  48  Cal.  3.39,  there  was  no  con- 
flict between  the  decree  and  the  patent. 
The  survey  and  patent,  as  the  court  said, 
simply  carried  out  the  decree,  and  were 
conclusive  between  the  parties.  Of  course, 
where  "the  survey  and  the  patent  but 
carry  out  the  decree"  the  patent  is  conclu- 
sive between  the  parties.  In  none  ot  the 
cases  cited  is  the  question  of  the  power  of 
the  otflcer  to  issue  a  patent  for  land  not 
embraced  in  the  decree  considered.  It 
does  not  follow  logically  that,  because  the 
patent  is  conclusive  in  all  cases  where  the 
land  department  had  jurisdiction,  it  is 
conclusive  as  to  all  lands  lying  without 
the  boundaries  ot  the  decree,  ao  well  as 


within  them.  The  survpyor  cannot  incor- 
porate into  the  decree  lands  uotconflrmed, 
uor  can  he  shift  on  the  surface  of  theeartb 
the  natural  boundaries, — mountains,  bays, 
or  oceans.  The  presumption  always  is, 
doubtless,  that  tbe  metes  and  bounds  fol- 
low the  decree;  but  to  hold  that  the  posi- 
tions of  the  natural  monuments  are  in- 
disputably fixed  by  the  course  and  dis- 
tances of  the  surveyor,  and  aiiproval  of 
the  land-ofHcers,  would  be  placing  a  con- 
struction upon  the  acts  of  congress  never 
Intended  by  that  body,  and  not  warrant- 
ed by  the  decisions  of  the  national  courts. 
The  land  department  has  power  to  do 
what  the  court  cannot  do,  via.,  locate, 
survey,  and  patent  tracts  of  laud  desig- 
nated by  the  court  within  larger  areas; 
and  when  a  rancbo  is  confirmed  by  name 
to  fix  its  boundaries,  but  when  the  court 
itself,  in  its  decree,  fixes  one  or  more  of 
the  boundary  lines,  tbe  department  has 
no  jurisdiction  to  go  beyond  it.  The  dis- 
tinction between  the  different  kinds  of 
grants  is  clearly  and  fully  stated  in  U.  S. 
V.  McLaughlin,  127  U.  S.  428,  8  Sup.  Ct. 
Rep.  1177,  and  in  D.  S.  v.  Curtner,  38  Fed. 
Rep.  I.  In  Doolan  v.  Carr,  supra,  tbe 
court  said:  "There  is  no  question  as  to 
the  principle  that,  where  the  officers  of  the 
government  have  issued  a  patent,  in  due 
form  of  law,  which  on  its  face  Is  sufficient 
to  convey  the  title  to  tbe  land  described 
In  It,  sucii  patent  is  to  be  treated  as  valid 
in  actions  at  law,  as  distinguished  from 
suits  in  equity,  subject,  however,  at  all 
times,  to  tbe  inquiry  whether  such  ofllcers 
had  the  lawful  authority  to  make  a  con- 
veyance of  the  title.  But  if  those  officers 
acted  without  authority;  if  tlie  land 
which  they  purported  to  convey  had  nev- 
er been  within  their  control,  or  had  been 
withdrawn  from  that  control  at  tbe  time 
they  undertook  to  exeivise  such  authority, 
— then  their  act  was  void, — void  for  want 
of  power  In  them  to  act  on  the  subject- 
matter  of  the  patent,  not  merely  voida- 
ble. In  which  latter  case,  if  the  clreum- 
Btances  justified  such  a  decree,  a  direct 
proceeding,  with  proper  averments  and 
evidence,  would  be  reiquired  to  establish 
that  it  was  voidable,  and  should  there- 
fore be  avoided.  The  distinction  is  a  man- 
ifest one,  although  the  circumstances  that 
enter  into  it  are  not  always  easily  defined. 
It  is,  nevertheless,  a  clear  distinction,  es- 
tablished by  law,  and  it  has  been  often  as- 
serted  in  this  court  that  even  a  patent 
from  the  govern  men  tot  the  United  States, 
Issued  with  all  the  forms  ot  law,  may  be 
shown  to  be  void  by  extrinsic  evidence,  it 
it  be  such  evidence  as  by  its  nature  is  ca- 
pable of  showing  a  want  of  authority  for 
its  issue. "  Under  this  and  other  decisions, 
including  many  decisions  of  this  court, 
(McLaughlin  v.  Powell,  50  Cal.  64;  Mc- 
Laughlin V.  Held,  63  Cal.  208 ;  Railroad  Co. 
V.  McCusker,  67  Cal.  67,  7  Pac.  Rep.  122; 
Mining  Co.  v.  Oliver,  75  Cal.  194.  16  Pac. 
Rep.  780,  quoted  approvingly  In  Wright  v. 
Roseberry,  supra,)  the  evidence  offered 
and  admitted  was  competent,  relevant, 
and  material,  and  fully  established  the~ 
findings  of  tbe  court.  The  deeds  to  Ellis, 
and  evidence  of  the  location  on  tbe  earth's 
surface  ot  the  line  of  high  tide,  were  prop- 
erly admitted. 
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Now,  If  It  be  trne,  afl  a  matter  of  law, 
that  the  surveyor  general  had  no  powerto 
Include  in  a  survey  any  land,  the  claim  to 
which  was  not  confirmed  by  the  decree  of 
the  circuit  court,  and  that  neither  thecom- 
miBHiuner  of  the  land-office  nor  the  secre- 
tary of  thelnteriorhndanypowertodirect 
or  approve  such  a  survey,  the  only  question 
la,  which  of  the  west,  north,  and  east 
boundary  lines,  respectively,  shall  prevail, 
those  given  In  the  decree,  and  recited  in 
the  patent,  or  those  given  In  the  survey, 
and  employed  in  the  granting  clause  of 
the  patent?  In  determining  thiaquestion, 
there  la  no  violation  of  the  principles  which 
forbid  a  collateral  attack  upon  such  in- 
struments. There  is  no  such  attack.  It 
becomes  simply  a  question  of  construction. 
Both  descriptions  are  upon  the  face  of  the 
patent,  and  the  case  is  one  in  which  the 
plaintiffs  claim  that  the  defendant's  title 
depends  upon  a  deed  descrlbinj?  the  prop- 
erty by  natural  boundaries,  and  also  by 
metes  and  bounds ;  that  the  description 
by  metos  and  bounds  includes  land  not 
included  within  the  natural  boundaries, 
and  which  defendant  claims  to  own,  but 
which  is  In  fact  owned  by  plaintiffs;  that 
their  title  should  be  quieted  because  the 
natural  and  permanent  boundary  lines 
Hhould  prevail  over  the  description  by 
metes  and  bounds.  A  determination  of 
this  question  will  in  no  way  affoct  the 
location  of  the  south  line.  By  the  decree, 
the  surveyor  was  to  fix  that  line;  but,  if 
the  surveyor  had  run  hia  line  througn  the 
bay  of  San  Francisco,  and  taken  in  landa 
of  the  state  lying  below  the  high-water 
mark  on  the  eastern  shore  of  the  bay,  or 
lands  lying  in  the  foot-hills  of  the  county 
of  Contra  Costa,  would  It  be  contended 
that  the  patent,  although  reciting  the  de- 
cree confirming  four  leagues  on  the  penin- 
sula of  San  Francisco,  with  the  bay  of 
Saa  Francisco  as  the  eastern  line  thereof, 
la  conclusive  evidence,  as  against  the  es- 
tate or  its  grantees,  of  the  right  of  the  city 
and  county  of  San  Francisco  " to  all  the 
lands  embraced  within  the  exterior  limits 
of  the  survey,  including  tide  land  lying  be- 
low the  line  of  ordinary  high  tide, "  and  in 
fact  conclusive  against  everj'body  as  to 
all  lands  included  in  the  survey,  wherever 
located?  If  the  plaintiff,  in  the  case  sup- 
posed, would  not  beprevented  from  show- 
ing that  the  metes  and  bounds  included 
land  belonging  to  him,  not  confirmed  by 
the  decree,  and  which  the  land-offlcera 
could  not  convey,  why  may  he  not  show 
the  same  thing  in  this  or  any  other  kin- 
dred case?  In  More  v.  Massini,  37  Cal. 
482,  the  court  said :  "The  call  for  the  sea- 
shore as  the  southern  boundary  must  be 
regarded  as  the  more  definite  and  certain, 
and  will  prevail  over  a  call  for  a  mere 
station,  and  over  the  courses  and  dis- 
tances. " 

But,  whether  we  consider  it  as  a  collat- 
eral attack,  or  a  mere  matter  of  construc- 
tion, it  is  clear,  we  think,  that,  under  the 
decisions  of  the  supreme  court  of  the  Unit- 
ed States  in  Doolau  v.  Carr,  supra,  and 
other  cases  there  cited,  "want  of  power 
In  an  oflJcor  of  the  land-oflice  to  Issue  a 
land  patent  may  be  shown  in  an  action 
at  law  by  extrinsic  evidence,  although  the 
patent  has  been  issued  with  all  the  forms 
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of  law  required  for  a  patent  of  public 
land. "  There  were  no  errore  in  the  rulings 
of  the  court.  The  evidence  shows  beyond 
doubt  that  the  land  in  controversy  ia  out- 
alde  of  the  natural  boundaries  of  the  de- 
cree.   The  Judgment   is  therefore  affirmed. 

Wcconcur:    Works,  J.;  Fox, J.;  Shakp- 

RTEl.V,  J. 

Thornton,  .T.  I  concur  in  the  Judgment, 
and  will  file  an  opinion  hereafter. 

I  dissent :    McFa.ri.and,  J. 

IN  BANK.     ON   REHEAIIINO. 

(Sept.  4,  1890.) 

Fox.  J.  This  case  was  first  heard  and 
an  opinion  thereon  filed  in  department.^ 
Subsequently  a  rehearing  in  bank  was 
grunted,  and  after  argument  a  decision 
was  filed  January  2, 18i)0.  This  was  fol- 
lowed by  divei-s  petitions  for  a  second  re- 
hearing, representing  that  the  case  was 
one  of  great  public  importance.  Involving 
the  validity  of  land  titles  to  a  very  consid- 
erable and  what  is  now  a  very  valuable 
portion  of  thecity  of  San  Francisco, and  in 
view  of  the  alleged  importance  of  the 
questions  involved,  a  rehearing  was  grant 
ed.  Upon  thishearingolaborateoralargu- 
ments  have  been  made,  and  all  who  de- 
sired have  been  permitted  to  file  printed 
briefs  and  arguments,  all  of  which  have 
been  carefully  considered,  and  wo  are  still 
conatralued  to  adhere  to  the  conclusion 
first  reached  in  bank,  and  announced  in 
the  opinion  written  by  Mr.  Justice  Pat- 
EUBON.  This  is  not,  as  assumed  on  behalf 
of  appellant,  a  case  of  conflict  between 
two  parties,  both  claiming  under  the  gov- 
ernment of  the  United  States ;  nor  is  it  a 
case  where  one  is  claiming  under  patent 
Issued  by  the  government  of  the  United 
States,  and  the  other  is  a  mere  naked  tres- 
passer, falling  to  connect  himself  with  any 
paramount  source  of  title.  The  defend- 
ant, and  those  who  are  situate  like  him, 
and  on  whose  behalf  argument  is  here 
made,  claims  under  the  pueblo  of  San 
Francisco.  That  pueblo  claimed,  and  de- 
rived its  title,  not  under  the  government 
of  the  United  States,  but  under  the  gov- 
ernment of  Mexico.  Its  grant  was  not  a 
special  one,  made  by  the  supreme  legisla- 
tive authority  of  the  sovereign  state,  but 
was  one  niaie  by  the  ministerial  officers 
of  the  government,  under,  and  necessarily 
in  conformity  with, its  general  laws.  Nec- 
essarily so,  for  If  the  ministerial  officers 
exceeded  the  authority  conferred  upon 
them  by  law,  then  their  act  was  void. 
It  must,  therefore,  be  assumed  that  the 
grant  was  only  such  as  the  mlDlsterial 
officers  were  authorized  by  law  to  make. 

The  patent  of  the  United  States,  In- 
voked by  the  appellant,  is  not  an  original 
grant, — does  not  emanate  from  the  source 
of  title,— but  is  a  mere  acknowledgment 
that  the  pueblo  had  title  from  the  Mexican 
government,  the  predecessor  of  the  Unit- 
ed States,  and  a  release  of  all  claim  on 
the  part  of  the  United  States  to  the  prop- 
erty found  by  Its  Judicial  tribunals  to 
have  been  ao  veated  in  the  pueblo.    The 


'Not  reported. 
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patent  was  not  necessary  to  Invest  the 
pueblo  with  title,  for  Its  titl';  existed  at 
the  session  of  the  territory.  It  was  rec- 
ognized by  the  decree  of  final  confirmation, 
(cited  In  the  former  opinion,]  and  as 
shown  by  that  decree  It  was  of  a  fixed  and 
definite  quantity  of  land,  with  its  bound- 
ary on  three  sides  fixed  and  established 
by  the  terms  of  the  original  grant,  and 
marked  by  the  hand  of  nature  as  limited 
by  the  shores  of  the  sea.  It  required  to  be 
surveyed  for  one  purpose  only,  that  of  so 
fixing  and  establisliing  the  boundary 
which  was  left  undetermined  by  the  orig- 
inal grant  as  to  secure  the  given  quantity, 
exclusive  of  that  which  was  held  by  title 
paramount  within  the  natural  bounda- 
ries so  fixed  and  the  survey  so  made. 
The  patent  was  only  evidence  of  the  pre- 
existing title.  Waterman  v.  Smith,  13 
Cal.  419. 

The  only  purpose  of  a  survey  was  that  of 
establishing  the  one  undetermined  line,  the 
southern  line,  of  the  body  of  laud  to  which 
the  pre-existing  title  should  attach.  In  the 
case  uf  this  pueblo.  It  undoubtedly  became 
necessary,  in  order  to  secure  the  quan- 
tity, to  make  a  general  survey  of  the  whole, 
and  also  a  survey  of  the  several  parcels 
within  the  exterior  boundaries  which  were 
confessedly  held  by  ad  vcrseclaimants  hold- 
ing under  paramount  title;  but  this  neces- 
sity and  power  existed  only  for  the  pur- 
pose of  ascertaining  and  determining  the 
one  undetermined  and  uncertain  boundary 
line,  that  on  the  south.  The  right  to 
make  that  survey,  and  establish  that 
boundary,  belonged  to  thepolitical depart- 
ment of  the  government,  and  could  not 
be  exercised  by  the  courts.  But  the  court 
could  ascertain  and  fix  the  position  of  the 
natural  boundaries  which  were  designated 
in  the  grant,  and  did  do  so.  While  the 
courts  could  not  and  cannot  interfere  with 
the  action  of  the  political  department  of 
the  government  in  fixing  the  one  bound- 
ary which  was  left  undetermined  by  the 
grant  as  finally  confirmed,  they  must  de- 
termine whether  the  prior  rights  of  third 
parties  have  been  Interfered  with  by  the 
survey  and  patent  issued  thereon.  While 
the  survey  and  patent  are  conclusive  upon 
the  courts  In  actions  of  ejectment,  they  are 
so  only  when  not  In  conflict  with  the  prior 
rights  of  third  persons,  and  in  such  actions 
their  inconclusiveness  can  be  asserted  to 
the  extent  essential  for  the  protection  of 
such  prior  rights.  Moore  v.  Wilkinson,  Id. 
486. 

Tlie  patent,  so  tar  as  it  is  construed  as  a 
conveyance.  Is  to  be  construed  only  as  a 
quitclaim,  releasing  to  the  patentee  such 
interest  as  the  United  States  possessed  in 
the  land  conveyed  by  the  original  grant, 
and  it  takes  effect  by  relation  at  the  time 
when  tlie  proceedings  were  originally  In- 
stituted before  the  board  of  land  commis- 
sioners for  the  confirmation  thereof.  As 
a  I'ccord  of  the  government,  it  is  evidence 
that  the  claim  asserted  was  valid  under 
the  laws  of  Mexico,  lYates  v.  Smith,  38 
Cal. 71;)  but  It  is  valid  as  such  record  only 
to  the  extent  that  It  conforms  to  the  de- 
cree of  the  judicial  department  of  the  gov- 
ernment in  reference  to  those  matti-rs  up- 
on which  the  judicial  department  were  em- 
powered tu  decide;  thot  is  to  say,  the  de- 


cree of  confirmation,  with  reference  to  the 
fixed  natural  boundaries,  and  to  the  sur- 
vey made  by  the  political  or  ministerial  de- 
partment, established  the  only  boundary 
which  was  not  fixed  and  determined  by 
the  patent.  As  a  deed  it  can  convey 
nothing  which  the  government  had  not 
the  power  to  grant  or  confirm  at  the 
date  of  filing  the  petition  for  confirma- 
tion. See  Doolan  v.  Carr,  8  Sup.  Ct.  Bep. 
1228,  cited  by  Mr.  Justice  Paterson,  and 
cases  therein  cited.  It  certainly  could  con- 
vey nothing  which  was  not  at  that  time 
vested,  and  never  afterwards  became  vest- 
ed, in  the  United  States,  and  this  question 
may  be  inquired  into,  upon  collateral  at- 
tack, in  an  action  of  ejectment.  In  Smelt- 
ing  Co.  V.  Komp,  104  U.  S.,(>41,  the  supreme 
court  of  the  United  States,  in  passing  upon 
this  question  of  collateral  attack  upon  a 
patent  in  an  action  of  ejectment,  says: 
"If  they  [the  lands  embraced  in  the  pat- 
ent] never  were  public  property,  or  had 
previously  been  disposed  of,  or  if  congress 
had  made  no  provision  for  their  sale,  or 
had  reserved  them,  the  department  would 
have  no  jurisdiction  to  transfer  them,  and 
its  attempted  conveyance  of  them  would 
be  inoperative  and  void,  no  matter  with 
what  seeming  regularity  the  forms  of  law 
may  have  been  observed.  The  action  of 
the  department  would  inthuteventbe  like 
that  or  any  other  special  tribunal  nothav- 
ing  jurisdiction  of  a  case  which  he  had  as- 
sumed to  decide.  Matters  of  this  kind, 
disclosing  a  want  of  jurisdiction,  may  be 
considered  by  a  court  of  law.  In  such  case 
the  objection  to  the  patent  reaches  beyond 
the  action  of  the  special  tribunal,  and  goes 
to  the  existence  of  a  subject  upon  which 
it  was  competent  to  act."  In  the  later 
case  of  Wright  v.  Roseberry,  121  U.  S.  519, 
7  Sup.  Ct.  Rep.  985,  the  same  court  again 
considers  tlie  question,  and  not  only  quotes 
and  approves  the  foregoing,  but  also  the 
following,  passage:  "A  patent  may  be 
collaterally  Impeached  in  any  action,  and 
its  operation  as  a  conveyance  defeated, 
by  showing  that  the  defiartmunt  had  no 
jurisdiction  to  dispose  of  the  lands;  that 
is,  that  the  law  did  not  provide  for  selling 
them,  or  that  they  had  been  reserved  from 
sale,  or  dedicated  to  special  purposes,  or 
had  been  previously  transferred  to  others. 
In  establishing  any  of  these  particulars, 
thejudgmentof  tbedepartment  upon  mat- 
ters properly  before  it  is  not  assailed,  nor 
is  the  i"egularity  of  its  proceedings  called 
into  question;  but  its  authority  to  act  at 
all  is  denied,  and  shown  never  to  have  ex- 
isted." And  still  later,  in  Doolan  v. 
Carr.  supra,  the  same  court  again 
saj's:  "A  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation 
as  a  conveyancedefcated,  by  showing  that 
the  department  had  no  jurisdiction  to 
dispose  of  the  lands,  •  •  •  or  that  they 
had  been  previously  transferred  toothers. " 
In  view  of  these  recent  and  oft -repeated 
decisions  of  the  court  of  last  resort,  to 
which  the  nucstion  can  be  carried,  there 
can  no  longer  be  a  doubt  about  the  right 
of  the  courts,  even  In  actions  of  ejectment, 
when  the  parties  present  and  rely,  as  in 
this  case,  upon  a  patent  from  the  United 
States,  to  inquire  as  to  whether  or  not 
the  description  given  in  the  patent  includes 
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land  wbkf  the  government  or  Ite  officers 
had  no  power  to  convey.  This  being  so, 
then,  wh^n  the  patent  was  offered  In  this 
case,  the  plaintiff  had  a  right  to  challenge 
Its  validity,  not  perhaps  as  to  everything 
that  It  purported  to  convey,  but  as  a  con- 
veyance of  a  particnlartract  for  the  recov- 
ery of  which  the  action  Is  brought,  on  the 
ground  that  that  tract  was  not  embraced 
■within  the  lands  covered  by  the  grant 
■which  the  patent  was  Intended  to  evi- 
dence, and  was  not  land  of  which  the  gov- 
ernment or  its  officers  had  the  power  to 
make  valid  conveyunie.  Being  so  chal- 
lenged, it  is  found  and  conceded  that  the 
land  lies,  not  on  or  near  the  southern 
boundary  of  the  four  leagues  for  which 
the  grant  Is  confirmed,— the  only  bound- 
ary which  the  ministerial  officers  of  the 
government  were  required,  authorl«ed,  or 
empowered  to  establish, — but  midway  be- 
tween the  northern  and  southern  extremi- 
ties of  said  four  leagues,  and  near  to,  but 
outside  of,  the  eastern  boundai7  thereof, 
as  said  boundary  had  been  fixed  and  es- 
tablished by  the  laws  of  the  nation  mak- 
ing the  grant,  and  found  and  confirmed  by 
the  Judicial  department  of  thegovernment 
In  its  decree  of  confirmation.  Was  It  out- 
side of  that  boundary?  It  Is  found,  and 
at  the  argument  admitted,  to  be  below 
ordinary  high-water  mark,  in  a  navigable 
arm  of  the  bay  of  San  Francisco.  If  so,  it 
■was  outside theboundary  llneotthegrant. 
under  the  laws  of  the  country  by  which 
the  grant  was  made.  Under  the  laws  of 
that  country,  these  lands  below  ordinary 
high-water  mark  constituted  the  beach, 
or  sea-shore,  and,  "  with  respect  to  the 
ownership.  It  pertains  to  the  nation  which 
Is  mistress  of  the  country  of  which  It  forms 
a  part;  and,  with  respect  to  use,  to  all 
men. "  Leyes,  3,  p.  6,  tit.  28,  p.  3.  The 
king  could  not  alienate  such  lands.  See 
New  Orlpans  v.  U.  S.,10  Pet.  726,  and  other 
authorities  cited  by  Mr.  Justice  Pater- 
80.V.  That  the  government  did  not  alien- 
ate them  is  established  by  the  decree  of  con- 
firmation quoted  in  the  former  opinion, 
by  wliieh  decree  It  Is  expressly  declared 
that  the  lands  so  granted,  and  of  which 
confirmation  Is  decreed,  are  bounded  on 
the  "north  and  east  by  the  bay  of  San 
Francisco,  and  on  the  west  by  the  Pacific 
ocean."  That  the  ministerial  officers  of  the 
government  were  bound  by  the  descrip- 
tion given  In  that  decree,  so  far  as  the  de- 
cree did  give  definitive  boundaries,  and 
had  no  right  to  include  in  the  patent  lands 
outside  of  such  boundaries,  is  abundantly 
established  by  the  authorities  cited  by 
Justice  Paterson  in  his  opinion. 

Again,  the  land  in  dispute  was  not  land 
which  the  government  had  the  power  to 
grant  at  the  date  of  the  filing  of  the  peti- 
tion for  confirmation.  Not  having  been 
granted  by  the  Mexican  government  be- 
fore the  conquest.  It  remained  the  proper- 
ty of  the  sovereign.  The  petition  for  con- 
firmation was  not  filed  until  long  after 
the  admission  of  California  Into  the 
Union.  Immediately  upon  such  admis- 
sion, the  state,  by  virtue  of  her  sovereign- 
ty, became  seised  of  the  land,  the  same  be- 
ing tide-land  of  the  bay  of  San  Francisco. 
The  land  did  not,  therefore,  belong  to  the 
United  States  and  even  congress  had  no 


power  to  grant  it  to  anofher.  Quoad 
this  land,  the  patent  Is  absolutely  void, 
for  the  reason  given  in  Polk  v.  Wendall, 
9  Cranch,  87,  cited  on  behalf  of  appellant, 
—the  government  In  whose  behalf  the  pat- 
ent was  Issued  had  no  title  to  the  thing 
granted.  It  is  claimed  on  behalf  of  appel- 
lant that  the  doctrlneafstarwt/ec/jrfs  should 
be  applied  to  this  case,  and  that,  when  so 
applied,  the  question  here  involved  is  res 
ndjudteata,  undurthe  decision  of  this  court 
In  People  v.  San  Francisco,  75  Cal.  389,  17 
Pac.  Rep.  522.  We  do  not  think  so.  That 
case  was  decided  on  demurrer  to  a  com- 
plaint which  admitted  on  Its  face  that  the 
patent  was  in  "  due  form  of  law, "  was 
based  upon  a  survey  certified  to  have  been 
made  In  strict  conformity  with  instmc- 
tlons  of  the  commlBsioner  of  the  general 
Jand-ofllce,  which  InstnictlonH  had  been 
given  under  the  directions  of  the  secretary 
of  the  interior,  was  issued  under  the  great 
seal  of  the  (Jnlted  States,  and  purported, 
by  virtue  of  the  authority  of  said  decree 
of  conflrmatlou,  and  in  pursuance  thereof, 
to  grant  and  convey  to  the  city  ol  San 
Francisco  the  land  embraced  and  de- 
scribed In  the  plat  and  survey,  and  includ- 
ing the  premises  within  the  exterior 
boundaries  thereof.  See  page  393.  The 
decree  Itself  is  also  copied  in  full  into  the 
opinion,  (see  page  392,)  but  did  not  there, 
a«  here,  appear  to  have  been  a  portion  of 
the  pa  tent.  It  shows  upon  Its  face  that 
the  grant,  as  confirmed,  was  bounded  on 
the  east  by  a  natural  boundary,  to-wit, 
ordinary  high-water  mark  of  the  bay  ol 
San  Francisco,  as  the  same  existed  at  the 
date  ol  the  conquest  of  the  country,  name- 
ly, the  7th  of  July,  1846.  Tnls  decree  has 
been  accepted,  and  become  final,  and  set- 
tles the  question  for  this  and  all  other 
courts,  and  for  all  other  officers  and  tri- 
bunals, as  to  what  was  included  In  the 
grant,  so  far  as  this  eastern  boundary 
was  concerned.  But  the  court,  on  demur- 
rer, was  bound  to  take  as  true  the  allega- 
tion of  the  complaint  that  the  survey  was 
made  and  patent  issued  "by  virtue  of  the 
antborlty  of  said  decree,  and  In  pursuance 
thereof,"  and  that  it  did  "grant  and  con- 
vey to  the  city  of  San  Francisco  the  tract 
of  land  **  embraced  and  described  in  said 
plat  and  survey,  and  "Including  the  prem- 
ises within  the  exterior  boundaries  there- 
of. *'  Taking  these  allegations  to  be  true, 
the  bill  being  quia  timet,  affirmance  of  the 
judgment  which  had  been  rendered  for  de- 
fendant on  the  demurrer  necessarily  fol- 
lowed. But  It  is  insisted  that  the  case  did 
not  go  off  upon  the  proposition  that 
these  allegations  must  be  taken  as  true; 
but  the  court  considered  and  determined 
the  broad  question  of  the  conclusiveness 
of  the  patent  as  the  same  Is  here  and  now 
presented.  This  seems  to  have  been  the 
course  pursued  by  the  court,  and  it  fur- 
nishes the  strongest  possible  argument  for 
refusing  to  accept  the  opinion  then  given 
as  conclusive  ol  the  case  at  bar,  for  it 
was  one  not  necessary  to  the  decision  of 
the  case.  But  disregarding  that  point, 
the  court  was  not  then  convincing  in  its 
reasoning,  or  happy  in  Its  selection  of  au- 
thorities in  support  thereof.  Neither  of 
the  three  recent  decisions  of  the  supremo 
court  of  the  United  States  cited  above, 
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and  referred  to  in  the  opinion  of  Mr.  Jus- 
tice Paterbon,  were  cited  by  counsel,  or 
referred  to  by  tlie  court.  It  is  hardly  poB- 
slble  that  the  concluBlon  of  the  court  in 
People  y.  San  Francisco,  as  to  the  conclu- 
siveness of  the  patent  an  a  conveyance  of 
land  below  ordinary  hiRh-water  mark, 
could  have  ever  been  reached,  if  the  atten- 
tion of  the  court  had  been  called  to  the 
cases  of  Smelting  Co.  v.  Kemp,  Wright  v. 
Roseberry,  and  Doolan  v.  Carr,  supra.  In 
fact,  the  two  later  canes  were  decided  after 
the  briefs  were  filed  in  People  v.  San 
Francisco. 

One  of  the  cases  upon  which  the  court 
rests  its  conclusion  in  People  v.  San  Fran- 
cisco is  that  of  Cassidy  v.  Carr,  48  Cal.  339. 
In  that  case  the  claimant  held  under  a 
Mexican  grant  held  to  be  a  perfect  i;raut. 
It  was  confirmed  to  the  extent  of  two 
leagues,  and  no  more,  although  he  claimed 
to  have  received  Juridical  possession  of  a 
larger  quantity.  He  took  no  appeal.  In 
due  time  his  two  leagues  were  surveyed 
off,  the  survey  approved,  and  patent  is- 
sued. He  accepted  the  patent,  and  then 
the  question  in  the  action  was  whether 
he  could  still  claim  title  to  lands  not  In- 
cluded within  the  survey  given  In  the  pat- 
ent, but  claimed  to  have  been  included 
within  the  limits  of  his  original  Juridical 
possession.  The  court  held  that  having 
accepted  the  patent  he  was  estopped  from 
claiming  lands  outside  the  boundaries  of 
the  description  therein  given.  The  ques- 
tion was  so  different  from  the  one  here  In- 
volved that  we  are  unable  to  see  how  tlie 
decision  constitutes  any  authority  upon 
this  question  whatever.  In  Moore  v. 
Wilkinson,  13  Cal.  487,  another  of  the 
cases  relied  upon  in  support!  of  that  opin- 
ion, the  grant  was  for  merely  four  square 
leagues,  but  within  a  tract  almost  with- 
out limit  as  to  extent  or  a  western 
boundary;  and  the  order  was  that  "the 
Judge  who  may  give  possession  will  cause 
the  same  to  be  measured  acccordlng  to 
the  ordinance,  leaving  the  remainder 
which  may  result  to  the  nation  for  its 
proper  uses."  Upon  confirmation,  ap- 
proved survey,  and  patent,  the  same  be- 
ing for  tour  leagues,  and  no  more,  the 
question  was  whether  persons  without 
title,  but  claiming  to  have  settled  within 
the  exterior  boundaries  of  the  tract  from 
which  the  four  leagues  were  tu  be  taken 
prior  to  the  confirmation  and  survey,  and 
to  have  filed  declaratory  statemeuts  as 
prpt-emptors,  could  attack  the  patent  on 
the  ground  that  the  patented  lines  did 
not  conform  to  the  juridical  possession. 
The  court  held  that  in  such  a  case  they 
could  not;  that  the  patent  was  concluslvo 
of  the  validity  of  the  grant,  of  its  con- 
firmation, of  the  survey,  and  its  conform- 
ity with  the  confirmation,  and  of  the  re- 
linquishment to  the  patentee  of  all  the  in- 
terest of  the  United  States  in  the  land 
pateuted.  It  could  hardly  have  held  oth- 
erwise, for  the  survey  was  within  the 
natural  exerior  boundaries  named  in  the 
grant,  of  which,  as  in  thi^  case,  natural 
exterior  boundaries  were  given  on  three 
sides,  and  within  those  natural  exterior 
boundaries  no  valid  pre-emption  claim 
could  be  made  until  survey  and  segrega- 
tion of  the  grant.    But  the  case  is  in  no 


sense  parallel  to  the  one  at  bar,  or  the 
one  in  support  of  which  it  Is  cited.  Chip- 
ley  V.  Fan-Is,  45  Cal.  539,  Is  another  of  the 
cases  cited  in  support  ol  that  decision.  It. 
like  that  of  Cassidy  v.  Carr,  was  a  case 
where  the  grantee,  having  received  and 
accepted  his  patent,  was  seeking  to  claim 
lands  excluded  from  the  patent.  It  was 
not  authority  for  the  case  in  which  it  was 
cited,  and  is  not  in  this.  Teschemacher  v. 
Thompson,  18  Cal.  11,  is  also  cited  and  re- 
lied upon  as  authority  to  the  conclusive- 
ness of  the  patent,  and  also  that  the  Mex- 
ican government  had  power  and  author- 
ity to  make  grants  of  these  lands.  As  we 
read  that  case,  it  does  not  support  either 
of  these  propositions.  The  lands  in  con- 
troversy there  were  not  within  the  bound- 
aries of  or  near  any  pueblo  or  other 
probable  seat  of  commerce.  The  great 
body  of  the  land  in  controversy  was  not 
below  ordinary  high-water  mark,  but  salt 
marsh, — lands  above  ordinary  and  below 
extraordinary  high-water  mark.  Inci- 
dentally, it  was  claimed,  aud  the  supreme 
court  held,  that  In  that  case  the  boundary 
of  the  Mexican  grant  ran  to  ordinary  low- 
water  mark  ;  and  that,  the  sea-shore  hav- 
ing been  granted  by  the  Mexican  govern- 
ment at  that  point,  the  state  took  in  sub- 
ordination to  the  grant;  and  that  her 
rights  were  postponed  to  and  must  abide 
the  event  of  the  action  of  the  general  gov- 
ernment in  the  settlement  of  that  private 
land  grant;  and  that  the  patent  was  con- 
clusive of  the  fact  that  the  land  had  so 
been  granted  by  the  former  government. 
In  that  case,  also,  the  survey  was  one  ap- 
proved by  the  judicial  department  of  the 
government.  Here  the  government, 
through  its  Judicial  department,  has  de- 
termined that  the  lands  below  ordinary 
high-water  mnrk  were  not  included  in  the 
grant,  aud  dlr«;ted  that  the  survey  be 
made  accordingly.  Not  being  so  included, 
and  the  court  having  so  decreed,  it  fol- 
lows that  the  rights  of  the  state  were  not 
subordinate  to,  or  postponed  to  the  set- 
tlement of,  the  grant  to  the  pueblo.  The 
same  may  be  said  of  Ward  v.  Mulford,  32 
Cal.  365,  also  cited  in  support  of  that  de- 
cision. It  was  almost  on  all  fours  with 
Teschemacber  v.  Thompson,  and  was  de- 
cided on  the  authority  of  that  case.  In 
that  case,  as  in  the  others,  both  the  grant 
and  the  survey  thereof  had  been  con- 
firmed by  the  Judicinl  department  of  the 
government,  and  included  the  salt  marsh. 
The  court  properly  held  that  where  the 
Mexican  government  had  before  tlie  con- 
quest granted  those  landt),  the  rights  ac- 
quired by  California  by  virtue  of  her  sov- 
ereignty were  subordinate  to  the  grants 
BO  made.  There  is  nothing  in  the  conclu- 
sion reached  now,  or  on  the  former  hear- 
ing of  this  case  in  bank,  In  conflict  with 
thetie  authorities.  The  diffei-ence  is  found 
in  the  tacts.  There  it  was  adjudged  lu 
and  by  tliedecree  of  conQrmatlon  that  the 
lands  in  dispute  had  been  granted  by  the 
Mexican  government  before  the  conquest; 
here  It  has  been  adjudged  and  determined 
in  and  by  the  decree  of  confirmation  that 
they  had  not  been  so  granted.  The  ad- 
judication in  both  cases  is  final. 

The  only  remaining  case  cited  in  support 
of  the  opinion  in  People  v.  San  Francisco 
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l8  that  o!  Leese  v.  Clark,  18  Cal.  574,  20  Cal. 
425.  All  that  was  decided  In  that  case 
bearing  upon  the  case  at  bar  was  that 
"the  defendants,  taking  whatever  Interest 
they  possess  In  subordination  to  the  tut- 
ure  notion  of  the  government  •  •  •  In 
determining  the  location  of  the  older 
grant,  are  in  no  position  to  duestlon  these 
proceedings;'  and  that  "the  term 'third 
person'  refers,  not  to  all  >erson8  other 
than  the  United  States  and  the  claimants, 
but  to  those  holding  independent  titles, 
arising  previons  to  the  acquisition  of  the 
country. "  Both  of  these  propositions  may 
be  accepted  as  true,  but  they  do  not  mili- 
tate against  the  view  we  have  taken  of 
this  case.  The  plaintiffs  In  this  case,  it  is 
true,  do  not  claim  by  vlrtno  of  an  older 
grant  than  the  Mexican  government. 
What  they  claim  Is  that  the  locus  in  quo 
was  never  granted,  and  tinder  Its  laws 
Could  not  have  been  granted,  by  the  min- 
isterial officers  of  the  government  of  Mexi- 
co ;  that  this  fact  Is  established,  not  only 
by  reference  tothelawsof  Mexico,  but  also 
by  the  final  adjudication  of  the  courts  of 
the  United  States  in  and  by  the  decree  of 
conflrniatlon  of  the  grant  which  was 
made;  that,  not  having  been  granted,  it 
remained  at  the  date  of  the  conquest  the 
property  of  the  nation,  and  passed  as 
euch  to  the  United  States;  that,  the  Unit- 
ed States  having  made  no  grant  thereof 
upon  the  admission  of  California  into  the 
Union,  September  9,  1850,  it  became  the 
property  of  the  state  by  virtue  of  her  sov- 
ereignty, and  the  United  States  could  not 
thereafter  make  a  valid  grant  thereof. 
The  state  did  not  take  In  subordination 
to  the  older  grant,  and  her  rights  were 
not  postponed  until  the  settlement  of  the 
rights  of  the  older  grantee:  for  there  was 
no  older  grant  in  any  manner  affecting 
the  property,  none  which  Included  It  even 
within  its  exterior  boundaries.  And  on 
all  the  authorities  this  conclusion  seems 
to  be  coiT(!ct. 

Tescheniacher  v.  Thompson  and  Ward  v. 
Mulford  may  be  accepted  as  authority  for 
the  proposition  that  the  Mexican  govern- 
ment could,  and  somctiracs  did,  make 
grants  covering  the  salt  marsh  lying  be- 
tween the  high  lands  and  the  sea-shore, — 
the  lands  between  the  high-water  mark  of 
extraordinary  tides  at  the  full  of  the 
moon,  or  spring-tides,  and  the  ordinary 
high-water  mark  of  the  tides  in  their  daily 
ebb  and  flow,  and  even  sometimes  extend- 
ed the  grant  below  ordinary  high-water 
mark;  but  that  fact  does  not  prove  that 
she  could,  or  ever  did,  make  grants  of 
lands  lying  on  the  sea-shore,  below  the 
ordinary  high-water  mark  of  the  daily 
ebbaud  flow  of  the  tides,  within  thebound- 
aries  of  a  pueblo.  In  People  v.  San  Fran- 
cisco the  court  says:  "No  authority  has 
been  cited  in  support  of  the  statement 
that,  by  the  law  of  Mexico,  tide-lands 
could  not  be  included  within  the  pueblo 
lands. "  That  may  have  been  true,  buttbe 
court  failed  to  mark  the  distinction  be- 
tween "tide-lauds"  and  "sea-shore;"  be- 
tween lands  made  productive  by  the  occa- 
sional overflow  of  the  tides,  and  lands 
made  barren  by  the  regular  and  dally 
overflow  thereof.  Of  the  one,  it  bad  be- 
f<ire  it  two  examples  of  the  fact,  estab- 


lished by  decree  of  the  federal  courts,  that 
the  Mexican  government  conld  and  some- 
times did  grant  them ;  of  the  other,  no  ex- 
ample has  ever  been  furnished  where  the 
government  made  such  a  grant.  That  It 
did  not  make  a  grant  of  such  lauds  in 
this  case  Is  attested  by  the  decree  of  con- 
firmation. In  support  of  the  proposition 
that  a  pueblo  could  not  own  land  below 
ordinary  high-water  mark,  the  court  was 
then  cited  to,  and  we  again  cite:  Dwi- 
nelle.  Col.  Hist.  San  Francisco,  addend. 42; 
Wheeler,  Land  Titles  San  Francisco,  18; 
avil  Code  Mex.  art.  802;  Dom.  Civil  Law, 
bk.  7,  tit.  8,  §  1,  art.  1;   Hall,  Mex.  Law, 

L1466;  New  Orleans  v.U- S.,  10  Pet.  662; 
ayor  v.  Maynow,  1  Mart.  207"  Milne 
V,  Olrodeau,  12  La.  824.  There  being 
no  grant  to  which  the  rights  of  the  state 
were  subordinate,  and  to  the  settlement 
of  which  the  rights  of  the  state  were 
postponed,  she  became  vested  with  the 
title  immediately  upon  her  admission  Into 
the  Union.  Thereafter  there  was  no  pow- 
er In  the  government  of  the  United  States 
to  make  a  grant  of  the  land ;  and  the  act 
of  its  ministerial  officers  in  including  it 
within  the  survey  and  patent  of  a  grant 
theretofore  made  was  In  excess  of  their 
Jurisdiction,  in  violation  of  the  decree  of 
conflrniatlon,  and  void.  The  patent,  so 
far  as  these  lauds  were  concerned,  was  In 
effect  but  the  execution  of  the  decree  of 
confirmation.  U.  S.  v.  Minor,  114  U.  S. 
242,  5  Sup.  Ct.  Eep.  836.  ""When  a  decree 
gives  the  boundaries  of  a  tract  to  which 
the  claim  is  confirmed  with  precision,  and 
has  become  final,  it  is  conclusive,  not  only 
on  the  question  of  title,  but  also  as  to  the 
boundaries  which  It  specifies."  U.  S.  v. 
Hancock,  133  D.  S.  196,10  Sup.  Ct.Rep.  264. 
And  it  was  the  duty  of  the  surveyor,  in 
making  a  survey  of  the  claim  finally  con- 
firmed, to  "follow  the  decree  of  confirma- 
tion as  closely  as  practicable,  whenever 
[and  wlierever]  such  decree  designates  the 
specific  boundaries  of  the  claim."  Id.; 
BPCtlon  7,  Act  Cong.  July  1, 1864,  (18  St. 
334.)  Surely,  If  a  ministerial  officer,  in  ex- 
ecuting a  decree  which  fixes  specific  bound- 
aries, includes  land  excluded  by  the  decree 
from  those  boundaries,  bis  act  can  have 
no  force  or  validity  as  a  conveyance,  and 
especiall.vso  If  the  party  executing  the  con- 
veyance has  no  title.  As  in  Jones  v.  Mar- 
tin, 13  Sawy.  317,  35  Fed.  Rep.  348,  so  here. 
The  meander  line  down  the  coast  was 
necessary  for  the  purpose  of  ascertaluiug 
quantity,  "but,  when  done,  it  was  the 
shore  line  as  fixed  by  nature,  and  shown 
upon  the  ground,  and  not  the  meander  line 
as  run  by  the  surveyor,  that  determined 
the  boundary  of  the  grunt.  " 

But  there  is  still  another  aspect  in  which 
this  case  may  be  viewed.  We  have  spoken 
of  the  rights  of  this  pueblo  as  a  pre-exist- 
ing title.  That  pre-existing  title  was  nev- 
er a  fee,  under  the  Mexican  law.  A  grant 
to  a  pueblo  was  not  "a  private  land 
grant"  in  the  sense  which  took  title  out  of 
the  state.  It  was  the  mere  vesting  in  the 
pueblo, — a  political  subdivision  of  the 
state,— of  the  use  of  the  land  in  trust  for  the 
benefit  of  the  inhabitants  thereof,  and  with 
power,  as  the  representative  of  the  state, 
to  make  grants  which  should  vest  title  in 
private  ownership  olsolarea,  or  house  lots. 
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and  suerteB,or  BowlnKlota,  to  settlers :  the 
remainder  to  remain  vacant,  to  the  end 
that  gifts  thereof  might  be  made  to  new 
settlers.  These  grants,  as  they  are  gener- 
ally called,  did  not  deprive  the  state  itself, 
at  any  subsequent  period,  of  making  what 
are  tecboically  denominated  "private  land 
grants, "  vesting  title  in  natural  persons 
of  any  portion  o!  the  lundslying  within  the 
four  leagues  of  the  pueblo  which  had  not 
already  passed  into  private  ownership; 
and  this  power  un  the  part  of  the  state 
was  not  unfrequently  used.  It  was  nota- 
bly so  used  In  several  instances  within  the 
pueblo  of  San  Francisco,  and  the  grants  so 
made  by  the  state  •within  the  pueblo  have 
been  reeognleed  und  confirmed.  And,  as 
hereinbeforeshown.  the  power  of  the  pueblo 
to  make  grants  that  should  vest  title 
in  private  ownership,  unlike  that  of  the 
state,  did  not  extend  to  that  of  making 
grunts  upon  the  sea -shore.  The  fee  of  all 
the  land  which  had  not  passed  Into  pri- 
vate ownership  remained  always  in  the 
government,  and  that  upon  the  sea-shore 
was  unincumbered  bj-  the  trust  or  power 
conferred  upon  the  pueblo.  The  result  was 
that,  upon  the  conquest,  all  the  property 
upon  this  peninsula  which  had  not  already 
passed  into  private  ownership  became 
part  of  the  public  domain  of  tlie  United 
States,  and  subject  to  the  same  laws  as 
affected  other  portions  of  the  public  do- 
main. But  in  executing  or  carrying  out 
the  provisions  of  the  treats'  of  Guadulupe 
Hidalgo,  our  government  added  the  feat- 
ures of  our  own  town-site  laws,  and  saw 
fit  to  vest  in  the  successor  of  the  pueblo 
the  fee  of  that  over  which  before  the  pueb- 
lo had  exercised  power  only  as  the  agent 
of  the  sovereign.  The  land  thus  became 
subject  to  the  combined  trusts  created  by 
the  Mexican  law  relating  to  pueblos,  and 
the  American  law  relating  to  town-sites. 
In  this  sense,  and  this  only,  the  patent 
from  the  United  States  became  a  grant ;  but 
as  such  it  could  convey  nothing  which  bad 
at  the  conquest  become  a  part  of  the  pub- 
lic domain,  unincumbered  with  the  trust 
resting  in  the  pueblo.  The  premises  being 
a  portion  of  the  public  domain,  unincum- 
bered by  said  trust,  the  title  thereto.  In  ac- 
cordance with  the  laws  of  the  United 
States,  passed  out  of  the  federal  govern- 
ment before  the  making  of  the  patent. 

It  is  claimed  on  behalf  of  appellant  that 
quantity  was  the  controlling  element  in 
the  decree  of  confirmation.  It  is  enough 
to  say  that  while  quantity  was  required, 
and  the  claimant  was  entitled  to  quantity. 
It  was  no  more  controlling  than  the  natu- 
ral boundaries  on  the  north,  east,  and 
west,  fixed  by  the  decree.  And  the  decree 
itself  gave  leave  to  go  south  for  quantity, 
but  it  did  not  give  leave  to  go  north, east, 
or  west  for  quantity,  even  if  the  govern- 
ment had  possessed  lands  of  its  own  in 
those  directions  which  it  had  power  to  ap- 
propriate to  make  up  quantity. 

In  view  of  what  was  said  in  the  former 
opinion,  which  this  is  not  intended  either 
to  supersede  or  modify,  but  merely  to 
supplement,  It  does  not  seem  necessary  to 
further  extend  this  discussion.  After  a 
careful  review  of  all  the  authorities  cited 
and  arguments  made,  we  still  adhere  to 
the  conclusion  reached  in  said  former  opin- 


ion In  ba-nk,  tbatthe  Judgment  of  the  court 
below  must  be  affirmed.    So  ordered. 

Weconcur:  Sharp8tein,J.;Pater8on,J. 

Thornton,  J.,  (concuniBg.)  In  -wliat- 
ever  point  of  view  this  case  may  be  re- 
garded, I  am  of  opinion  that  the  evidence 
was  admissible  to  show  that  the  land  In 
controversy  was  situated  below  the  ordi- 
nary high-water  mark  of  the  bay  of  San 
Francisco,  as  it  existed  on  the  7th  day  of 
July,  1846.  Whatever  the  right  of  the 
pueblo  was  to  the  land,  for  which  con- 
firmation was  sought  by  the  city  of  San 
Francisco,  it  was  never  held  to  extend  be- 
low the  ordinary  high-water  mark  of  the 
bay.  It  was  so  adjudged  by  the  decree  of 
confirmation  entered  in  May,  1865.  The 
act  of  congress  of  March  8, 1R63,  ratified 
the  decree  as  it  was  made  and  entered.  If 
there  was  no  Judicial  determination,  bind- 
ing on  the  state,  fixing  a  different  bound- 
ary from  that  of  high-water  mark  as  de- 
termined by  the  decree,  the  evidence  above 
referred  to.  In  my  judgment,  was  clearly 
admissible.  As  the  decree  adjudges  to  the 
city  nothing  beyond  high-water  mark, 
evidence  was  admissible  to  locate  this  line 
so  as  to  show  that  the  land  sued  for  was 
outside  of  that  line.  In  my  opinion,  the 
patent  which  sets  forth  the  decree  shows 
no  different  determination  as  to  this  line 
from  that  set  forth  In  the  decree  it.«!clf. 
The  patent  shows  the  only  other  deter- 
mination insisted  on;  and  this,  when 
rightly  construed,  does  not  vary  from  the 
decree.  To  rightly  construe  the  patent, 
he  whole  of  It  must  betaken  Into  view, 
and,  regarding  all  Its  parts,  high-water 
mark  should  be  held  to  be  the  controlling 
call,  to  which  course  and  distance  must 
yield.  The  patent  is  but  the  execution  of 
the  decree.  U.  S.  v.  Minor,  114  U.  S.  241. 
242,  5  Sup.  Ct.  Rep.  &36.  The  survey  and 
the  patent  are  made  to  carry  out  Its  pro- 
visions. The  maxim  that  public  officers 
are  presumed  todo  thelrduty comes  in  aid 
of  the  view  that  the  line  of  high-w^ater 
mark  is  the  controlling  call.  The  officers 
who  made  the  survey  and  Issued  the  pat- 
ent should  not  be  presumed  to  have  gone 
beyond  the  decree  ■which  they  were  to 
carry  out,  If  It  can  be  justly  held  that  their 
acts  show  that  they  are  consistent  with 
Its  requirements.  See  More  v.  Massini,  37 
Cal.  432-436;  Jones  v.Martln,18  Sawy.3l7, 
35  Fed.  Rep.  348.  I  adhere  to  my  concur- 
rence In  the  opinion  of  Justice  Patkhsox 
delivered  on  the  previous  hearing  of  this 
case,  and  will  add  that  I  perceive  nothing 
In  the  opinion  of  Justice  Fox  Inconsistent 
with  the  opinion  of  Justice  Paterso.v. 
With  these  views,  I  must  hold  that  the 
Judgment  should  be  affirmed. 

McFarland,  J.  I  dissent.  I  could  not 
express  my  views  of  the  question  Involved 
in  an  original  opinion  as  satlBfactorily  to 
myself,  and  certainly  not  as  satisfactorily 
to  others,  as  they  are  expressed  In  the  de- 
liberate opinion  of  this  court,  delivered  by 
Mr.  Justice  McKissTRY  in  the  recent  case 
of  People  V.  San  Pranclaco,  75  Cal.  388, 17 
Pac.  Rep.  523.  The  reasoning  of  that  opin- 
ion and  the  authorities  therein  cited  are, 
to  my  mind,  unanswerable  and  coaclasiva 
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It  Is  said  that  In  that  opinion  the  court 
waB  not  happy  In  its  selection  of  authori- 
ties, and  that  it  ouj;ht  to  have  been  con- 
troUed  by  Doolan  v.  Carr,  125  U.  S.  618, 
«  Sup.  Ct.  Rep.  1228:  Wright  v.  Roseberry, 
121  U.  S.  48S,  7  Sup.  Ct.  Rep.  9K5;  and 
8meltinK  Co.  v.  Kemp,  104  U.  S.  636.  But 
it  happens  that  all  the  anthorities  cited  in 
People  T.  San  Franciaco  dealt  with  the 
very  matters  Involved  in  this  case,  that  is, 
with  rlgrhts  claimed  under  Mexican  grants ; 
with  the  conclUHlvenesB  of  United  States 
surveys  and  patents  in  such  cases :  and 
with  powers  exercised  under  the  act  of 
March  3,  1861,  and  subsequent  acts  to  as- 
certain and  settle  such  claims  in  the  state 
of  California.  On  the  other  hand,  Doolan 
V.  Carr  merely  decides  that  the  United 
States  land  department  has  no  power  to 
issue  a  patent  to  a  railroad  company  for 
land  ns  "public  land"  which  lies  within  a 
Mexican  grant.  Wright  v.  Roseberry  mere- 
ly decides  that,  when  land  has  been  segre- 
gated  and  Identified  as  swamp  land,  n 
United  States  patent  Issued  for  it  after- 
wards is  worthless;  and,  as  to  Smelting 
Co.  r.  Kemp,  it  merely  holds  that  a  patent 
to  a  mining  claim  cannot  be  attacked  col- 
laterally In  a  court  of  law.  I  cannot  pos- 
sibly see  how  any  of  these  cases'  have  any 
bearing  whatever  on  the  power  of  the 
United  States  goveniment,  under  the 
treaty  wltli  the  Mexican  government,  to 
determine  the  rights  of  land  claimants  un- 
der the  latter  government  by  any  methods 
and  through  any  tribunals  which  she  may 
choose  to  adopt  tor  that  purpose.  As  to 
any  rights  whlchh  the  state  of  California 
had  at  the  time  of  that  treaty,  it  is  sufB- 
clent  to  say  that  she  had  not  then  been 
bora.  Moreover,  the  case  of  People  v. 
San  Francisco  was  decided  after  the  fullest 
argument  and  consideration,  having  been 
heard  twice;  and,  as  it.  established  a  rule 
of  prni)erty,  it  is  a  case  to  which,  in  my 
judgment,  tne  rule  of  stare  decists  should 
be  strictly  applied.  I  think,  therefore,  that 
the  judgment  In  the  case  at  bar  should  be 
revei-sed. 

We  concur:    Beattv,  C.  J.;  Works,  J. 


Kknyon  v.  Kenyon.i 

{Supreme  Court  of  Utah.    Jan.  29, 1861.) 

DlVORCB-JCRISDtCTlOX— WaIVBB    OF  OBJECTIONS. 

1.  The  granting  of  divorces  is  not  a  part  of 
either  chancery  or  common-law  jurisdiction,  which 
is  conferred  in  general  terms  on  the  district 
courts  by  Organic  Act  Utah,  S  9,  and  hence  Rev. 
Laws  Utah,  p.  162,  S  1,  which  provides  that  the 
probate  courts  shall  have  Jurisdiction  in  all  cases 
of  divorce,  is  not  in  conflict  with  the  organic  act 
in  this  particular. 

2.  The  legislature  has  power  to  confer  such 
jurisdiction  on  the  probate  court  under  the  pro- 
vision of  section  9  of  the  organic  act,  which  cre- 
ates such  court,  that  its  jurisdiction  "shall  l>e  as 
limited  by  law." 

3.  The  fact  that  defendant  In  a  divorce  suit 
brought  in  the  district  court  has  answered  will 
not  affect  bis  right  to  object  to  its  jurisdiction,  as 
al°  the  proceedings  already  had  therein  are  coram 
lion  jiiuice. 

'This  case,  filed  January  29,  1S61,  Is  now  pub- 
lished Iw  request,  with  16  others,  In  order  that  the 
Pacific  Reporter  may  cover  all  cases  in  volume  8, 
Utah  Reports. 


Appeal  from  district  court,  Carson 
county. 

Stephen  DeWolf,  for  appellant.  Broad- 
head  &  Jumea,  for  respondent. 

Kinney,  C.  J.  Susan  Kenyon  filed  her 
petition  in  the  district  court  for  divorce, 
charing  adultery,  and  praying  that  the 
bonds  of  matrimony  between  her  and  her 
said  husband  be  totally  dissolved,  also 
for  the  care  and  custody  of  the  children, 
and  for  a  separate  estate  out  of  the  prop- 
erty of  the  defendant.  Kenyon  answered, 
denying  the  facts  charged,  and  alleged 
thatthe petitioner  was  herself  guilty  of  the 
crime  Imputed  to  him.  A  bill  of  exceptions 
was  taken  op  the  trial,  by  which, it  seems, 
among  other  objections  made  to  the  juris- 
diction of  the  court  and  overruled,  wop 
one  that  the  district  court  had  no  jurisdAi- 
tlon  of  the  action  of  divorce.  The  court 
decreed  a  divorce  from  bed  and  board,  th 
care  and  guardianship  of  the  children,  and 
$3,500  as  alimony  to  the  plaintiff.  The  de- 
fendant appeals,  and  contends,  under  the 
statutes  of  Utah,  the  district  court  has  no 
jurisdiction  whatever  over  cases  of  di- 
vorce. Other  questions  are  raised,  but 
this  is  the  only  one  necessary  to  consider. 
Section  1,  p.  162,  Rev.  Laws,  is  relied  upon 
in  support  of  this  position.  It  provides 
"  that  the  court  of  probate  in  the  county 
where  the  plaintiff  resides  shall  have  juris- 
diction In  all  cases  of  divorce  and  ali- 
mony, and  of  guardianship  and  distribu- 
tion of  property  connected  therewith." 
It  this  statute  Is  not  in  conflict  with  the 
organic  act,  it  is  supreme,  and  must  be 
observed.  It  Is  not  In  conflict  vnless  It 
either  derogates  from  the  powers  exclu- 
sively conferred  upon  the  district  courts 
by  the  act,  or  confers  unwarranted  pow- 
ers upon  the  probate  courts. 

Part  of  section  9  reads  an  follows: 
"And  be  it  further  enacted  that  the  judi- 
cial power  of  said  territory  shall  be  vested 
in  a  supreme  court,  district  courts,  pro- 
bate courts,  and  in  justices  of  the  peace." 
After  providing  for  a  supreme  court,  it 
enacts  chat  "the  said  territory  shall  be 
divided  into  three  judicial  districts,  and 
a  district  court  shall  be  held  in  each  of 
said  districts,  by  one  of  the  justices  of  the 
supreme  court,  at  such  time  and  place 
as  may  be  prescribed  by  law,  and  the 
judges  shall,  after  their  appointments, 
respectively  reside  in  the  districts  which 
shall  ba  assigned  them.  The  jurisdiction  of 
the  several  courts  herein  provided  for, 
both  appellate  and  original,  and  that  of 
the  probate  courts  and  justices  of  the 
peace,  shall  be  as  limited  by  law. "  Then 
follows  an  inhibition  upon  justices  of  the 
peace;  and  the  section  further  provides 
that  the  supreme  and  district  courts 
respectively  shall  possess  chancery  as  well 
as  common-law  jurisdiction.  The  judicial 
power  of  the  territory  is  vested  in  four 
Separate  and  distinct  courts.  The  legisla- 
tion as  to  one  of  these  courts,  that  of  jus- 
tice of  the  peace.  Is  restricted  and  confined 
within  certain  well-defined  bounds,  but, 
with  this  exception,  the  Jurisdiction  of  the 
several  courts  shall  be  as  limited  by  law, 
except  that  the  legislature  cannot  curtail 
the  chancery  and  common -law  jurisdiction 
of  the  supreme  and  district  courts.    No 
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law  of  the  territory  can  deprive  these 
courts  of  the  power  to  exercise  this  Juris- 
diction, becaiiBO  It  Is  conferred  by  a  higher 
authority.  The  portion  of  the  section  un- 
der consideration  contains  two  radical 
provisions,  two  inseparable  legislative 
barriers:  (1)  Ajsainst  conferring  Jurisdic- 
tion upon  Justices  of  the  peace  in  certain 
cases;  (2)  afcalnst  encroacblng  upon  the 
common-law  and  chancery  Jurisdiction  of 
the  supi-eme  and  district  courts.  Is  the 
statute  conferring  exclusive  jurisdiction 
upon  the  probate  courts  In  actions  of  di- 
vorce an  Interference  with  this  Jurisdiction 
of  the  district  courts?  To  arrive  at  a 
proper  solution  of  this  question  we  must 
Inquire  what  Is  meant  by  chancery  and 
common-law  jurisdiction.  Chancery  juris- 
diction may  be  defined  to  bea  Judicial  pow- 
er to  hear  and  determine  all  cases  wherein 
the  law.  for  Its  universality,  cannot  afford 
relief.  Early  in  the  history  of  Jurispru- 
dence the  administration  of  Jpstioeln  the 
ordinary  courts  was  found  to  be  incom- 
plete, and  hence  arose  the  necessity  of  sep- 
arate courts  of  eauity.  which  were  onran- 
Ued  about  the  reign  of  King  Kdward  III. 
for  the  purpob--  of  correctlnjf  that  wherein 
the  law  was  defective;  and  matters  of 
fraud  were  among  the  objecta  to  which 
the  jurisdiction  of  chancer}'  was  original- 
ly confined.  Soon  after  these  courts  were 
established  In  England  a  fierce  struggle 
arose  between  the  law  and  equity  courts 
in  relation  to  the  jurisdiction  and  powers 
of  each ;  but,  as  w«  trace  the  history  of 
English  jurisprndence,  we  find  theprejudlce 
which  at  first  existed  on  the  part  of  thecoin- 
mon-law  courts  yielding  to  the  necessity 
and  utility  of  a  distinctive  equity  jurispru- 
dence. Arnold  v.  Grimes,  2  G.  Greene,  77. 
Follow  this  court  from  the  reign  of  Ed- 
ward III.,  at  firet  feeble  and  affording  re- 
lief In  only  a  very  few  cases,  until  It 
branches  out  wlti*  enlarged  powers,  and 
builds  up  a  stately  jurisprudence  of  Itsown 
both  in  England  andAmerica,  and,  with  its 
extended  jurisdiction,  we  venture  the  as- 
sertion that  as  an  equity  court,  purely 
without  the  aid  of  statute,  it  has  nev 
er  entertained  a  case  of  divorce  so  as  to 
rejider  a  final  decree  between  the  parties. 
The  application  for  divorce  from  bed  and 
board  is  not  necessarily  an  equity  proceed- 
ing. It  may  be  either  at  law  or  in  chan- 
cery, as  the  legislature  may  prescribe.  In 
England,  until  very  recently.  It  was  con- 
fined exclusively  to  the  ecclesiastical  or 
spiritual  courts,  and  in  the  United  States 
the  petition  is  filed  either  in  the  chancery 
or  law  courts,  according  to  the  provisions 
of  the  statutes  of  the  different  states. 
The  celebrated  case  of  Burch  v.  fiurcb,  re- 
cently tried  In  Illinois,  appears  to  have 
been  at  law,  and  the  entire  case  tried  by 
a  jury.  In  other  states  the  chancellor 
hears  and  tries  the  Issue,  in  some  instances 
upon  written  evidence  alone,  and  in  othera 
upon  written  and  oral.  We  say,  then, 
that  the  jurisdiction  in  divorce  cases  does 
not  necessarily  belong  to  chancery ;  and 
that  clause  oi  the  organic  act  which  con- 
fers upon  the  district  courts  chancery  ju- 
risdictloi.  is  not  violated  by  the  statute  of 
Utah  giving  another  court  the  right  to 
tr,v  all  cases  of  divorce.  But  the  question 
Arises,  is  not  the  common-law  Jnrisdictiun 


of  the  court  tramp<ed  nponf  CJommon- 
law  jurisdiction  we  understand  to  mean 
the  power  of  the  court  to  hear  and  deter- 
mine cases  according  to  the  rules  of  com- 
mon law.  Statutes  are  frequently  Invoked 
in  aid  of  the  common  law  ;  but  common- 
law  courts,  as  such,  are  not  dependent  up- 
on statutes,  unless  they  have  become  in- 
corporated into  and  form  part  of  the  com- 
mon law,  which  is  often  the  case  with  old 
English  statutes.  It  is  no  part  of  the 
powers  of  common-law  courts  to  grant 
divorces  from  bed  and  board.  Cases  of  this 
kind  do  not  belong  to  their  Jurisdiction  as 
common-law  courts,  and  without  the  aid 
of  statutes  such  courts  are  powerless. 
Opposed  to  this  view  we  are  referred  to 
the  case  of  Wlghtman  v.  Wlghtman,  4 
Johns.  Ch.  843.  That  was  a  case  where  the 
plaintiff  married  the  defendant  under  a  fit 
of  insanity,  had  never  lived  with  her  hus- 
band, and  liad  continued  under  aberration 
of  mind  with  only  occasional  lucid  inter- 
vals. The  question  arose  before  the  chan- 
cellor whether  the  court  could  take  juris- 
diction, as  there  were  no  statutes  in  the 
state  of  New  York  for  divorce  a  vinculo 
matrlmonU  except  in  case  of  adultery,  and 
the  cause  for  divorce  must  arise  after  mar- 
riage. The  learned  chancellor  declared 
the  contract  null  and  void  ab  Initio,  on 
the  ground  that  the  plaintiff  had  not  the 
capacity  to  contract,  any  more  than  if  she 
had  been  an  idiot.  But  the  court  express- 
ly says  that  the  power  resides  somewhere 
to  declare  the  contract  void,  and  concludes 
that  it  must  reside  in  that  court,  as  it  has 
an  exclusive  jurisdiction,  not  only  over 
cases  of  lunacy,  but  of  matrimonial  causes. 
This  decision,  when  properly  examined, 
will  be  found  to  sustain  the  position  we 
have  assumed,  that  proceedings  fordivorce 
do  not  necessarily  belong  to  either  the 
chancery  or  common-law  Jurisdiction  of 
the  district  courts. 

Two  questions  only  remain  for  our  con- 
sideration: (1)  Whether  the  legislature 
has  granted  to  the  probate  court,  by  giv- 
ing it  jurisdiction  in  all  cases  of  divorce, 
more  Judicial  power  than  it  is  authorized 
to  confer  by  the  organic  act;  and  (2) 
whether  the  defendant  below,  after  hav- 
ing answered,  could  raise  the  question  of 
Jurisdiction.  The  judicial  power  of  the 
territory  is  vested  in  certain  courts. 
Among  tliose  named  is  the  probate  court. 
The  jurisdiction  of  these  courts  shall  be 
limited  by  law.  We  have  seen  that  neither 
the  common-law  nor  chancery  Jurisdiction 
of  the  district  courts  is  infringed  by  pro . 
viding  for  the  probate  court  to  grant  dl 
vorces.  This  being  the  case,  it  follows 
that  under  that  clause,  "limited  by  law," 
the  legislature  has  a  right  to  select  an- 
other forum  to  try,  and  clothe  another 
tribunal  with  the  power  to  hear  and  de- 
termine, actions  for  divorce.  This  tribu- 
nal is  the  probate  courts,  and  we  see 
nothing  incompatible  with  the  provisions 
of  the  organic  act,  or  the  organisation  of 
the  district  courts,  to  prevent  the  legis- 
lature from  passing  the  law  conferring  ex- 
clusive Jurisdiction  in  sucJi  cases  ipon 
these  courts.  But  it  may  be  said  that  the 
defendant  could  not  object  to  the  jurisdic- 
tion after  having  answered.  This  would 
be  true  it  the  court  had  Jurisdiction  of  th« 


Digitized  by 


Google 


Utah.) 


KERU  V.  WOOLLEY. 


881 


«nb]ect-mattw,  and  the  Indgment  did  not 
appear  upon  the  face  of  the  record  coram 
noa  JadteiB.  In  the  celebrated  case  of  Voor- 
hees  V.  Bank,  10  Pet.  449,  the  doctrine  Is 
well  settled  that,  If  the  Judgment  Is  not 
warranted  by  theconHtltation  or  law  of 
the  land,  the  most  solemn  proceeding  can 
confer  no  right  which  is  denied  to  any  Ju- 
dicial act  under  color  of  law,  which  can 
properly  be  deemed  to  have  been  done 
coram  non  Jadlee;  that  is,  by  persons  as- 
saming  the  judicial  function  in  the  given 
case  without  lawful  authority.  Wright 
T.  Marsh,  2  a.  Greene,  94.  The  line  which 
separates  error  in  Judgment  from  the 
usurpation  of  power  is  very  definite,  and 
is  precisely  that  which  denotes  the  case 
when  a  judgment  or  decree  is  reversible 
only  by  an  appellate  court,  or  may  be  de- 
clared a  nullity  collaterally  when  offered 
In  evidence  In  an  action  concei-ning  the 
matter  adjudicated,  or  purporting  to  have 
been  so.  In  the  one  case  the  record  is  ab- 
solute verity;  in  the  other,  mere  waste 
paper.  If,  then,  the  court  below  exercised 
a  power  not  conferred  by  the  organic  act, 
or  the  laws  of  this  territory,  and  not  in- 
herent in  the  court,  the  judgment  is  void, 
and  may  be  taken  advantage  olany  where, 
or  before  any  court.  It  is  a  principle  as 
old  as  the  law  itself  that  consent  cannot 
confer  jurisdiction,  and  if  the  court  ^xra- 
ceeded  to  try  the  case  and  render  the  de- 
cree in  an  action  over  which  it  hud  no  con- 
trol, the  jurisdiction  of  which  rightfully 
belonged  to  another  court,  the  answer  of 
the  defendant  could  not  confer  such  juris- 
diction, and  the  judgment  is  void.  That 
such  is  the  case  we  think  we  have  abun- 
dantly shown  by  tne  fact  that  actions  of 
divorce  do  not  necessarily  belong  to  courts 
of  chancery  or  common-law  jurisdiction  ; 
that  they  may  be  provided  for  by  statute, 
and,  the  judicial  power  of  the  territory 
residing  in  part  with  the  probate  courts, 
the  legislature  bad  the  right,  which  they 
have  exercised,  to  give  them  the  exclusive 
control  over  these  actions.  The  decree  of 
the  court  below  is  reversed,  and  set  aside. 

Cbobby,  J.,  concurred. 


KeBR  v.  WOOLLET  Ct  fl/.l 

(Supreme  Court  of  Utah.  Nov.  Term,  1866.) 
ScHOOi,  Tax— Validitt  op  Law— Injunction. 
1.  Act  Utah  Jan.  18.  ISeS.  provides  that 
tmsteea  of  sohool-districts  created  under  ita  pro- 
visions  shall  levy  a  tax  whose  rate  is  to  bo  deter- 
mined  by  a  majority  of  the  votes  cast  therein; 
bat  no  provision  is  made  for  adjusting  the 
amount  of  the  tax  to  the  necessities  of  the  dis- 
trict, no  appeal  is  allowed  the  tax-payers  for  the 
eqiinlization  of  assessments,  and  the  trustees  are 
neither  roquirpd  to  taltei  oath  nor  to  Rive  bond 
for  the  faithful  performance  of  their  duty,  ffeld, 
that  the  law  is  void  as  lacking  all  the  proper 
sanctions  and  securities  of  a  valid  tax  law. 

2.  The  collection  of  such  tax  will  be  re- 
strained at  the  suit  of  a  tax-payer,  both  be- 
cause there  is  no  adcauate  remedy  at  law,  and 
also  to  prevent  mnltiplicitv  of  suits. 

3.  As  the  onlv  remedy  provided  by  such  act 
for  non-payment  of  taxes  is  distraint  and  sale  of 

>Thi9  case,    filed   at  November  term,    '866,  Is 
ow  published  by  request,  with   16  others,  in  or- 
der that  the  Pacific  Reporter  may  oovar  all  uoses 
in  volume  3,  Utah  Xlcports. 


the  delinquent's  property,  actions  In  the  probata 
court  for  the  smoimt  of  suoh  taxes  are  unauthor- 
ized, and  the  judgments  therein  do  not  become 
res  adjudtcata  in  a  suit  for  such  Injunction. 

4.  Under  Organic  Act  Utah  T.  $  9,  whloh 
confers  chancery  jurisdiction  on  the  auprem* 
oourt,  that  court  may,  in  the  exercise  of  its  orig- 
iual  jurisdiction,  grant  an  injunction  against  the 
collection  of  a  tax  levied  under  a  void  law. 

Bill  for  injunction. 

Hempstead  &  Tburman,  for  complain* 
ant.    Snow  &  Glbba,  for  defendants. 

Titus,  C.  J.  This  case  arises  upon  a  bill 
In  chancery  of  John  W.  Kerr  against  Ed- 
win D.  WooUey,  William  S.  Godbe,  John 
H.  Bumell,  and  John  H.  Winder,  praying 
the  supreme  court  of  Utah  to  prevent,  by 
injunction,  the  collection  of  a  school  tax 
ol  2}i  per  cent,  on  all  taxable  property  of 
the  thirteenth  school-district  of  the  said 
territory.  The  three  first-named  defend- 
ants are  all  who  answer  the  bill,  and  they 
pray  the  court  to  refuse  the  injunction, 
and  dismiss  the  bill  with  costs  to  them. 
It  appears  that  the  legislature  of  Utah,  by 
"an  act  approved  January  18, 1865,  con- 
solidating and  amending  the  school  laws," 
enacted,  among  other  things, "  that,  where 
not  already  done,  the  county  courts  In  the 
territory  of  Utah  shall  divide  their  re- 
spective counties  into  school-districts,  and 
number  the  same,  and  shall  notify  the  in- 
habitants, as  soon  as  districts  are  formed, 
to  meet  within  ten  days,  and  choose  three 
trustees  who  shall  appoint  their  own 
clerk ;  and  they  shall  act  one  year,  and 
until  successors  are  duly  elected  and  quali- 
fied." Tt  also  required  by  the  same  act 
that  "said  trustees  shall  cause  to  be  as- 
sessed and  collected  a  tax  upon  all  taxable 
property  in  said  district,  at  such  rate  per 
cent,  as  may  be  decided  upon  by  a  vote  of 
a  majority  uf  votes  cast  by  the  residents 
of  said  school-district,  at  a  meeting  called 
for  that  purpose;  and,  in  case  of  neglect 
or  refusal  of  anj-  person  to  pay  the  tax 
assessed,  upon  being  duly  notified  thereof, 
the  trustees  shall  have  power  to  collect 
the  same  as  the  territorial  and  county 
taxes  are  collected,  to  dispose  of  any  taxa 
ble  property,  and  any  conveyance  made 
upon  the  same  shall  be  valid. "  The  last 
section  of  this  act  repeals  an  act  entitled 
"An  net  in  relation  to  common  schools," 
approved  December  30,1854;  also  an  act 
approved  January  20, 1860,  and  an  act  ap- 
proved January  15,1862.  It  appears  by 
an  act  of  the  same  legislature,  "prescrib- 
ing the  manner  of  assessing  and  collecting 
territorial  and  county  taxes,  and  for  other 
purposes,  approved  January  20,  1865," 
(section  10.)  "that,  in  case  any  person  neg- 
lect or  refuse  to  pay  his  tax  when  required, 
the  assessor  and  collector  are  heret)y  re- 
quired and  empowered  to  take  and  sell 
enough  taxable  property  belonging  to  the 
delinquent  to  pay  his  tax  and  cost  of  col- 
lection. Said  property  shall  be  sold  to  the 
highest  bidder  at  public  sale  after  at  least 
six  days'  public  notice  shall  have  been 
given  of  the  time,  place  of  sale,  and  kind 
of  property. "  From  none  of  these  acts, 
subsisting  or  repealed, does  it  appear  that 
any  responsibility  or  qualification  is  or 
ever  has  been  required  of  school  trustees 
in  the  territory.  The  usual  oaths  of  fideli- 
ty and  bonds  and  securities  are  all  dts- 
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pensed  with.  The  subFlstlng  act  seems  to 
confess  this  defect  by  providing  that  trus- 
tees chosen  on  notice  from  the  county 
courts  "shall  act  one  year,  and  until  their 
successors  arre  elected  and  qualified." 
What  sanctions  are  necesnary  tu  render 
these  successors  thus  "  qualified  "  are  no- 
where stated,  however.  It  further  ap- 
pears that  the  whole  tax  thus  assessed  in 
the  thirteenth  school-district  was  between 
f  20,000  and  930,000;  that  13  other  persons 
thus  assessed  with  this  complainant,  for 
an  aggregate  of  ^6,710.85,  refused  to  pay 
the  tax.  and  that  these  trustees,  instead 
of  pursuing  the  summary  remedy  provided 
In  the  act  of  their  creation,  sued  each  one 
of  these  persons  in  the  probate  court  of 
Great  Salt  Lake  county,  severally,  for  hfs 
respective  assessment;  and  that  after 
judgment  in  that  court,  and  bond  filed  on 
these  cases,  with  securities  .satisfactory  to 
the  judge  thereof,  on  appeal  to  the  district 
court,  the  clerk  of  the  probate  court  re- 
fused to  furnish  the  transcript  of  its  rec- 
ord for  the  prosecution  of  such  appeal  un- 
less all  his  fees  were  prepaid.  The  com- 
plainant's bill  also  prays  incidentally  that 
further  proceedings  between  these  parties 
for  the  tax  in  question  in  the  probate 
court  be  enjoined  by  this  court.  The  al- 
legations of  the  complainant's  bill  are 
that  the  act  under  which  these  defendants 
have  been  proceeding  is  null  and  void,  for 
want  of  the  requisite  precautionary  legal 
sanctions;  that  all  the  acts  done  under 
It  are  and  can  be  no  other  than  unauthoi- 
ized  and  unlawful ;  and  that  this  court 
has  the  power  and  ought  to  restrain  the 
said  defendants  from  all  further  proceed- 
ings against  the  complainant  upon  thelaw 
for  the  tax  In  question.  On  the  contrary, 
the  defendants  in  their  answer  affirm  the 
validity  of  the  law  in  question,  deny  the 
power  and  jurisdictioo  of  this  court  to  de- 
clare it  void,  and  maintain  that  the  judg- 
ment of  the  probate  court,  in  favor  of  the 
defendants  against  the  complainant  for 
the  tax  in  controversy,  has  rendered  the 
case  res  Judicata  there,  and  that,  there- 
fore, it  cannot  be  disturbed  In  the  present 
Uroceedings. 

Thus  stands  the  case  upon  the  pleadings 
and  accompanying  admissions.  It  must 
be  conceded  that  there  are,  in  jurispru- 
dence, like  axioms  in  exact  science,  certain 
fundamental  principles  which  cannot  be 
negatived  or  disregarded.  Many  of  these 
have  been  recognized  by  the  courts  as  well 
as  positively  declared  by  the  highest  leg- 
islative authority.  Among  other  such,  in 
the  constitution  of  the  United  States,  ar- 
ticle 5  of  the  amendments,  last  two  clauses 
of  the  article,  we  find  that  no  person  shall 
"  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  the  law,  nor  shall 
private  property  be  taken  for  public  use 
without  just  comDensatlon."  This  cita- 
tion, which  strongly  illustrates  thepresent 
fase,  justifies  the  subjoined  statement  of 
practical  principles,  which  are  submitted  as 
self-evident  in  themselves,  that  is,notax  is 
legal  which  is  not  for  some  necessary  or  at 
least  useful  public  purpose;  no  tax  is  legal 
where  the  amount  arbitrarily  exceeds  the 
pnriioso  of  its  creation ;  no  tax  is  legal 
which  is  not  equally  and  impartially  laid  on 
tax-payers;  no  tax  laical  which  is  not  eco- 


nomical, honest,  and  responsible  in  its 
administration ;  and  no  tax  is  valid  in  so 
far  as  it  falls  to  secure  these  conditions  to 
the  tax-payer  in  particular,  and  to  the 
public  In  general.  Taxation  is  always  one 
of  the  most  repulsive,  and  may  be  one  of 
the  most  ruinous,  exercises  of  public  pow- 
er. It  can  have,  however,  hardly  a  less 
exceptionable  object  than  the  support  of 
common  schools;  and,  were  there  no 
exceptions  to  the  law  in  question,  apart 
from  its  purpose,  this  court  would  scarce- 
ly feel  ItseM  authorized  to  disturb  its  op- 
eration. Nothing,  however,  appears  to 
show  that  the  tax  in  qoestion  is  at  all  ad- 
justed to  the  amount  or  purpose  of  its  de- 
clared object.  No  estimates  or  exhibits 
are  required  by  the  law,  and  none  appear 
to  have  been  shown  the  residents  when 
authorizing  this  tax,  nor  to  those  required 
to  pay  it  since.  The  law  under  examina- 
tion provides,  (section  3:)  "The  trustee!) 
shall,  out  of  the  funds  collected,  see  that  t> 
suitable  building  or  buildings,  with  nec- 
essary appendages,  are  furnished  wherein 
a  school  or  schools  shall  be  taught,  keep 
the  same  in  repair,  and  supply  the  same 
with  fuel."  Doubt  has  been  justly  ex- 
pressed whether  the  power  to  "furnish," 
thus  deduced  by  the  law,  would  enable 
the  trustees  to  buy.  build,  or  rent  a  house. 
In  the  thirteenth  school-district,  as  well 
as  elsewhere,  the  school-houses  are  not 
unfre<iuently  appended  to  meeting-houses 
much  larger  and  more  expensive  than 
themselves.  Under  the  ambiguous  terms 
of  this  lnw,all,ornearlyall,of  a  very  large 
tax,  ostensibly  for  schools,  might  then  be 
applied  to  a  very  different  object.  An  af- 
fidavit permitted  by  the  defendants  to  lie 
read  on  the  hearing  of  the  present  case 
without  objection,  and  not  denied,  even 
in  argument,  very  emphatically  indicates 
that  such  may  have  been  the  purpose  of 
a  large  part  of  the  tax  in  controversy. 
The  present  case,  therefore,  strongly  illus- 
trates the  danger  of  loose  legislation  on 
this  most  important  subject.  The  law 
under  consideration  provides  no  security 
tor  theequality  and  impartiality  of  the  tax 
which  It  purports  to  authorise.  No  ap- 
peal is  allowed  the  school-tax  payer  such 
as  is  authorized  for  territorial  and  coimty 
taxes.  No  coui't  or  other  tribunal  is 
opened  to  him  where  he  may  be  permitted 
to  show  that  his  own  tax  is  too  high  or 
his  neighbor's  too  low.  Indeed,  the  easy 
terms  of  reduction  proposed  for  some  of 
these  assessments,  as  shown  in  the  present 
case,  and  the  fact  that,  with  a  very  con- 
siderable reduction  in  others,  some  other 
of  these  assessments  always  remained  the 
same,  demonstrates  that  exact  propor- 
tion was  little  understood  or  regarded  by 
those  to  whom  the  administration  of  this 
tax  was  committed.  The  law  itself  does 
not  pretend  to  furnish  the  tax-payer  any 
security  in  this  particular.  The  most  val- 
uable qualities  in  ail  tax  lawsare rapidity, 
cheapness,  faithfulness,  and  impartiality 
in  their  administration  ;  and  no  law  ought 
to  be  enacted  or  maintaiued  which  pro- 
vides no  security  tor  these  particulars. 
No  qualifications,  no  sanctions,  no  respon- 
sibilities are  exacted  of  those  who  are  to 
execute  this  law  and  deal  with  its  moneys. 
Neither  oaths  nor  bonds  nor  securities  are 
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required  for  Its  faifhfnl  execution,  and  any 
attempt  to  Bupply  them  In  practice,  In  the 
absence  of  legal  aathorlty,  wonld  proba- 
bly be  wholly  futile.  Swearing  these  tnis- 
teeB  would  have  subjeeted  all  concerned 
to  indictment  "for  the  misdemeanor  at 
common  law  of  admlnlsterlne  annecessary 
and  extrajudicial  oaths."  The  letter  of 
this  law  communicates  no  sanction  to 
bonds  or  security  under  It.  As  already 
shown,  no  appeal  or  other  remedy  is  al- 
lowed the  tax-payer  by  the  provisions  of 
this  law,  and  no  security  Is  required  for 
the  children,  the  parents,  the  tax-payer, 
or  the  public  at  large,  that  one  dollar  of 
the  tax  collected  under  It  would  everreach 
Its  destined  object.  It  Is  In  vain  to  say 
that  individual  Integrity  Is  a  snffScient 
iroaranty.  Elsewhere,  and  under  other 
laws,  the  most  powerful  sanctions  are 
found  necessary  to  be  exacted  of  the  most 
eminent  Individuals  as  guaranties  of  their 
official  fidelity.  The  present  case  author- 
izes us  to  dispense  with  none  of  these.  No 
case,  perhaps,  can  be  found,  which  more 
emphatically  challenges  the  action  of  a 
court  In  restraining  rash  and  Incomplete 
legislation,  than  the  present  one.  1  Kent, 
Comm.  447-449,  451,  and  cases  there  cited ; 
S  U.  S.  Dig.  p.  482,  §  3;  Ham  v.  McClaws, 
1  Bay,  93,  and  cases  cited;  1  U.  S.  Dig.  p. 
5fi5,  §  236;  3  U.  S.  Dig.  p.  482,  8  4.  For  the 
absence,  therefore,  of  all  proper  sanctions 
and  securities  which  belong  to  a  valid 
tax  law.  the  one  under  examination  ought 
to  be  declared  null  and  void.  In  so  far  as 
It  purports  to  confer  a  power  upon  these 
defendants — trustees — to  assess  and  col- 
lect the  tax  In  controversy. 

The  next  question  is,  has  this  court  power 
to  declare  In  the  present  case?  Section 9 of 
the  organic  act  of  Utah,  among  other 
things,  declares  "that  the  Judicial  power  of 
the  said  territory  shall  be  vested  in  a  bu- 
prenie  court,  district  courts,  probate 
courts,  and  justices  of  the  peace ; " and "  the 
jurisdiction  of  the  several  courts  herein  pro- 
vided lor,  both  appellate  and  original,  and 
that  of  the  probate  courts,  and  of  justices  of 
the  peace,  shall  be  as  limited  by  the  law: 
provided,  that  justices  of  the  peace  shall 
not  have  Jurisdiction  of  any  matter  In  con- 
troversy where  the  title  or  boundaries  of 
land  may  come  in  question.  <»r  where  the 
debt  or  sum  claimed  shall  exceed  one  hun- 
dred dollars;  and  the  said  supreme  and  dis- 
trict courts  shall  respectively  possess 
chancery  as  well  as  common-law  Jurisdic- 
tion."  This  proviso  obviously  refers  to 
the  original  jurisdiction  of  the  Justices  of 
the  peace,  and  of  the  supreme  and  dis- 
trict courts,  and  places  it.  In  the  particu- 
lars mentioned,  beyond  the  reach  of  Utah 
legislation.  Further  on  in  the  same  sec- 
tion, the  whole  appellate  jurisdiction  of 
the  supreme  court  of  the  territory  of  (Itah 
is  thusconferred :  "  Writs  of  errors,  bills  of 
exceptions,  and  appeals  shall  be  allowed 
in  all  cases  from  the  final  judgments  and 
decrees  of  the  district  courts  to  the  su- 
preme court,  under  such  conditions  as 
may  be  prescribed  bylaw."  No  grant  of 
power  or  jurisdiction  is  limited  which  is 
not  subjected  to  terms  of  limitation. 
Such  is  the  chancery  jurisdiction  conferred 
by  the  above-cited  clause  on  the  supreme 
court  of  Utah.  It  Is  not  appellate.  It  is 
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not  alternative.  It  Is  subjected  to  no  re- 
strletlon  or  limitation  whatever.  It  is 
precisely  of  the  same  kind  as  that  con- 
ferred by  the  same  clause  on  the  district 
court,  which  is  admitted  to  be  original. 
This  proviso  does  not  confer  appellate  ju- 
risdiction on  the  supreme  court,  for  the 
whole  of  that  Is  conferred  by  another  and 
Independent  clatse.  The  rule  of  construc- 
tion which  requires  that.  If  possible,  some 
effect  shall  be  g^lven  to  all  parts  of  a  stat- 
ute, demands  that  we  ascribe  to  this 
clause  of  the  organic  law  the  grant  of  orig- 
inal chancery  jurisdiction  to  the  supreme 
court  of  Utah.  It  is  impossible  that  ap- 
pellate jurisdiction  could,  in  the  language 
of  the  organic  act  above  cited,  be  respect- 
ively i>assed  by  the  supreme  court.  This 
is  the  description  of  an  abstract  and  in- 
dependent jurisdiction.  An  appellate  Ju- 
risdiction Is  never  thus  abstracted  in  one 
court,  but  always  applicable  to  both  the 
subordinate  and  supreme  courts.  Ita 
very  description  embraces  both  In  terms. 
An  appellate  jurisdiction  cannot  be  de- 
fined as  common  law  or  chancery  in  the 
manner  they  are  defined  In  the  proviso  in 
question.  Every  appeal  or  writ  of  error 
carries  the  case  from  the  court  below  to 
the  court  above,  to  be  under  the  same 
code,  whether  chancery  or  common  law, 
to  which  It  was  subjected  in  the  court  of 
its  origin.  It  can  be  tried  by  no  other. 
The  very  mention,  therefore,  of  chancery 
Jurisdiction  in  this  proviso,  shows  that  the 
granting  power  meant  to  confer  by  It  an 
original  chancery  Jurisdiction  on  the  su- 
preme court  of  Utah.  TheinevltabieconclUH 
slon,  therefore.  Is  that  the  supreme  courijj 
of  Utah  does  possess  original  chancery  Ju- 
risdiction, excepting  in  so  far  as  It  is  limit- 
ed by  the  nature  of  the  court,  or  the  neces- 
sity of  the  case.  This  JurlBdiction  might 
perhaps  have  been  further  limited  by  local 
legislation.  It  has  not,  however,  been  so 
limited.  The  evils  apprehended  from 
bringing  remote  cases  to  the  supreme 
court  In  chancery  here  can  hardly  have  a 
real  existence.  Certain  It  Is  that  all  the 
parties  connected  with  the  present  are  on 
the  spot.  The  existence  of  a  power  Is  In- 
directly admitted  by  those  who  argue  Its 
abuse,  possible  or  actual,  as  is  done  here. 
The  supreme  court  of  the  United  States 
has  Itsoriglnul  chanceryjurisdictioii.  The 
highest  courts  of  the  states,  wherever 
equity  jurisdiction  exists,  have  theirs,  per- 
haps without  exception.  Both  the  federal 
and  stntejurlsdictlons  arecomblned  In  the 
territorial  courts.  Benner  v.  Porter,  9 
How.  235;  Hunt  v.  Palao,  4  How.  589. 
The  power  to  Issue  Injunctions  is  one  of 
the  highest  of  all  chancery  powers.  It  be- 
longs, therefore,  with  peculiar  propriety 
to  the  supreme  courts,  whether  of  the 
United  States  or  of  the  states  or  of  the  ter- 
ritories, and  to  this  court  as  one  of  the 
last-named  class.  The  court  having  the 
power  to  Issue  injunctions  origlnall.v  in 
chancery,  is  the  present  case,  as  presented 
by  the  bill,  a  proper  one  for  Its  exercise? 
The  law  under  which  the  defendants  as- 
sessed the  tax  in  controversy  has  already 
been  declared  null  and  void,  in  so  far  as  it 
purports  to  confer  any  taxing  power  on 
them.  It  follows,  therefore,  as  an  evlta- 
ble  consequence,  that  the  whole   proceed- 
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InKaoI  thetrustees,  defendants,  uuderit,  in- 
cluding the  suits  In  the  probate  court, 
were  altogether  unauthorized  and  llieKiil. 
Further  progress  of  these  procee<lingB, 
therefore,  can  be  ao  other  than  an  expen- 
sive evil  for  which  the  common  law  fur- 
nishes no  adequate  remedy.  The  mere  le- 
gal costs  of  a  series  of  complicated  litiffa- 
tlou  might  and  probably  would  be  paid 
the  successful  parties  In  the  end.  But  for 
their  loss  of  time,  enforced  absence  from 
business,  professional  expenses, and  anxie- 
ties of  litigation,  the  common  law  has  no 
adequate  remedy.  Eren  a  multiplicity  of 
suits  will  be  restrained  iu  chancery  in  all 
cases  where  they  are  merely  unnecessary 
or  useless.  Much  more  will  equity  exert 
its  restraining  power  when  these  suits  are 
wholly  unauthorized  or  vexatious.  Bar- 
ber V.  Barber, 21  How. 582;  State  v.  Bridge 
Co.,  13  How.  518;  Boyce's  Ex'rs  v. Grundy, 
3  Pet.  210;  U.  S.  v.  Rowland,  1  Wheat.  108; 
Osbom  V.  Bank,  9  Wheat.  841.  842;  Living- 
ston V.  Story,  9  Pet.  632.  The  most  favor- 
able view  of  the  defendants'  case  fails  to 
find  any  remedy  at  all  for  the  evils  which 
this  bill  asks  us  to  prevent.  Befusat, 
therefore,  to  furnish  the  preventive  aid  of 
the  injunction,  which  this  bill  prays  for  in 
the  present  case,  would  be  an  Inexcusable 
denial  of  justice.  This  conclusion  applies 
to  all  the  proceedings  under  the  statutes 
in  question,  by  these  defendants,  and  to 
every  stage  of  them.  The  proceedings  in 
the  probate  court  would  have  been  un- 
authorized and  illegal,  even  if  the  statute 
in  question  had  been  valid  and  effective, 
with  all  its  present  terms  and  provisions. 
The  second  section  of  this  statute,  adopt- 
ing the  tenth  section  of  the  one  for  col- 
lecting territorial  and  county  taxes,  both 
of  which  are  cited  above,  provides  that 
the  property,  real  and  personal,  of  any 
one  who  refuses  to  pay  his  tax  may  be 
levied  on  or  distrained,  and  sold,  con- 
veyed, or  delivered  in  satisfaction  of  the 
same  and  costs.  This  is  the  only  remedy 
prescribed  by  that  statute,  and  there  is  no 
other  hinted  at  from  the  beginning  to  the 
end  of  it.  Now,  it  is  an  established  rule 
that  ail  statutory  modes  of  executing  any 
laws,  or  any  power  under  a  law,  must  be 
strictly  pursued.  Turnpike  Co.  v.  Gould, 
6  Mass.  44 ;  Glass  Co.  v.  White,  14  Mass. 
286;  3  C.  S.  Dig.  p.  43,  §  30.  Under  the  act 
in  question,  if  effective  for  the  purpose  un- 
der consideration,  the  defendants,  trus- 
tees, would  have  been  a  <;uas/ corporation 
with  taxing  powers.  Carmlchael  v.  Trus- 
tees, 3  How.  (Miss.)  84:  Trustees  v.  Tat- 
nian,  13  111.  27;  School-Dist.  v.  Wood.  18 
Mass.  193;  Jackson  v.  Hart  well,  8  Johns. 
330;  Todd  v.  Birdsall,  1  Cow.  260;  Grant  v. 
rancher, |j  Cow.  309,  passim.  Thesupreme 
court  of  the  United  States  has  decided, 
(Bank  v.  Skelly,  1  Black,  436,)  upon  this 
question  of  taxation  and  kindred  ones, 
that  the  rule  of  construction  is  against  the 
corporation,  and  In  favor  of  the  public; 
and  neither  the  right  of  taxation  nor  any 
other  power  of  sovereignty  will  be  held  to 
have  been  surrendered,  unless  such  sur- 
render has  been  expressed  In  terms  too 
plain  to  be  mistaken.  To  the  same  effect 
are  Bank  v.  Billings,  <!  Pet.  661 :  Charles 
River  Bridgev.  Warren  Bridge.ll  Pet.  420; 
Gordon   v.  Ta\  Court,  3  How.  133;  Rich- 


mond F.  &  P.  R.  Co.  T.  Lonlsa  Railroad 
Co.,  13  How.  71;  and  many  other  cases  of 
the  highest  authority, — all  of  which  enjoin 
a  strict  construction  and  execution  of  all 
such  powers.  It  is  wholly  unnecewsary  to 
multiply  citations  as  to  the  strict  con- 
struction of  the  power  iu  question,  and 
the  class  to  which  it  belongs.  But  for  this 
rule  of  strictness,  the  remedies  In  all  such 
cases  might  at  last  come  to  depend  upon 
the  merecapriceof  parties, in  theunbrldled 
discretion  of  the  courts.  There  Is  nothing 
In  the  doctrine  ot  res  Jadlcnta  to  sustain 
the  proceedings  for  this  tax  In  the  probate 
court  or  out  of  it.  This  rule  applies  only 
when  the  court  of  the  judgment  is  posi- 
tively shown  to  havehad  undoubted  juris- 
diction, not  only  of  thecauses  of  action,  but 
also  of  the  parties,  and  to  have  fairly  and 
fully  exercised  It.  Sparry's  Case,  3  Coke, 
61,  pt.  5;  Ladbroke  v.  James,  Willes,  199; 
Sollers  V.  Lawrence,  Id.  416:  Nicboll  v. 
Mason,  21  Wend.  339;  Cleveland  t.  Rog- 
ers, 6  Wend.  438;  Bowne  v.  Joy,  1>  Johns. 
221 ;  McKnIght  v.  Dunlop,  4  Barb.  36.  In 
the  present  case,  the  contrary  of  all  this 
appears.  The  very  law  under  which  the 
case  arose  in  the  probate  court  is  shown 
not  to  be  of  any  validity  to  vest  the  power 
under  which  the  defendants  claim  to  have 
proceeded  In  the  probate  court.  The 
whole  procedure  In  the  probate  court  is  an 
absolute  departure  from  the  only  remedy 
which  the  law  under  examination  pur- 
ports to  furnish,  and  the  adoption  of  one 
nowhere  pretended  to  be  sanctioned  by 
any  law  or  practice.  Neither  the  doctrine 
of  res  Judicata  nor  any  other  rule  of  sup- 
port can  sanction  the  proceedings  com- 
plained of  in  the  probate  court,  which  are 
null  and  void,  and  ought  therefore  to  be 
restrained  by  this  court.  Wherefore  this 
court  order  that  as  this  cause  came  on  to 
be  heard  in  bill,  answer,  and  statement 
of  facts,  and  was  argued  by  counsel,  on 
consideration  whereof,  it  is  now  ordered, 
adjudged,  and  decreed  by  this  court,  that 
the  special  injunction  already  issued  in 
this  case  to  restrain  the  defendants  from 
all  further  proceedings  against  the  com- 
plainant to  collect  the  tax  described  iu  the 
bill  filed  in  the  present  case,  especially  all 
further  proceediugs  in  the  probate  court 
of  Great  Salt  Lake  county  for  the  same 
purpose,  be,  and  the  said  injunction  is 
hereby,  made  absolute  and  perpetual;  and 
that  the  defendants  pay  the  complainant 
all  his  costs  incurre<l  from  the  said  pro- 
ceedings, not  only  all  those  incurred  in 
this  court  upon  the  bill  filed  in  the  present 
case,  but  also  all  those  incurred  in  the  pro- 
bate court  for  the  collection  of  the  tax 
aforesaid ;  and  that  the  clerk  of  this  court 
certify  this  order  to  the  said  defendants. 

Drake  and  McCurdy,  JJ.,  concurred. 


SCHAUFELK    V.    DOYLB  fit  «/.      (No.   12,892.) 

(Supreme  Court  of  California.     Sept  30,  1890.) 

IsjrscTios — When  Gkasted — Issolvesct  of 
Defenbakt. 
1.  In  a  suit  to  restrain  defendants  from  rais- 
ing the  level  of  the  street  In  front  ol  plaintifT's 
hotel,  it  appeared  that  they  were  about  to  raise 
it  three  feet  above  the  level  of  plaintiiT's  prop- 
erty. Held,  that  this  was  an  obstruction  of  plain- 
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tiff's  reasonable  use  of  the  street,  for  wMch  In- 
junction would  lie  in  tbe  absence  of  anytbing  to 
show  that  defendants  were  proceeding  under  le- 
gal anthority  in  a  legal  manner. 

3.  It  was  not  necessary  to  show  that  defend- 
ants were  insolvent  to  entitle  plaintiff  to  an  in- 
junction. 

Department  2.  Appeal  from  Buperior 
court,  Monterey  county;  John  K.  Alex- 
anokr,  Judge. 

.V.  A.  Dorn,  W.  M.  R.  Parker,  and  Gell  & 
Morehouse,  for  aDpellant.  W.  A.  Kearney 
and  Win.  H.  Webb,  lor  reepondenta. 

Th' -^XTON,  J.  Salt  for  an  Injunction. 
Tbe  piaintlft  alle^d  In  ber  complaint  that 
she  WUB  the  owner  of  and  carried  on  the 
basineos  of  keepln)?  an  hotel  and  lodging- 
bouse  upon  a  certain  lot  fronting  on  Al- 
varado  street,  In  the  city  of  Monterey ; 
that  the  defendants,  who  were  insolvent, 
were  unlawfully  digging  up  and  regrading 
-Alvarado  street  at  variuuti  places  between 
certain  points  thereon,  and  threatened  to 
continue  to  do  so;  and  unlawfully  threat- 
ened to  fill  up  and  raise  the  grade  of  said 
street  In  frunt  of  plaintiff's  premises  to  an 
additional  height  of  about  four  feet,  and 
thereby  ruin  her  business,  and  damage  her 
buildiugs  in  a  sum  not  less  than  $3,000, 
and  render  them  useless  and  uninhabita- 
ble, and  necessitate  the  filling  up  of  ber 
lot  to  a  height  of  10  feet,  at  the  rear  end, 
which  would  make  access  to  it  from  that 
side  Impracticable  and  inconvenient;  that 
said  defendants  in  like  manner  thi-eatened 
to  tear  up  her  sidewalk  on  said  street,  and 
dig  up  and  destroy  her  sewerage  system, 
and  thereby  render  her  premises  unwhole- 
some, and  uninhabitable,  and  create  a 
nuisance  that  she  would  be  compelled  to 
abate;  that  she  would  suffer  the  destruc- 
tion of  her  bnsiness,  irreparable  injury, 
and  Impoverishment,  if  such  threats  should 
be  carried  out.  Thus  it  appears  the  de- 
fendants were  sued  as  merenaked  trespass- 
era;  but  tliey.  In  their  answer,  averred 
that  they  had  the  authority  of  the  city  of 
Monterey  to  raise  the  grade  of  Alvarado 
street,  and  to  place  a  sewer  in  the  same  by 
virtue  of  a  certain  contract  between  tliera 
and  the  city,  made  and  entered  into  pur- 
suant to  an  act  of  the  legislature  entitled 
"An  act  to  provide  for  work  upon  streets, 
lanes,  alleys,  courts,  places,  and  sidewalks, 
and  for  the  construction  of  sewers  within 
municipalities,"  and  approved  March  18, 
ISao,  (St.  1885,  p.  147.)  From  the  evidence 
introduced  on  tbe  trial,  it  appears  that 
the  dofendants  were  about  to  raise  the 
level  of  the  street  about  three  feet  above 
the  level  of  plaintiff's  hotel.  Upon  plain- 
tiff's resting  her  case,  defendants  moved 
lor  a  nonsuit  upon  the  ground  that  It  ap- 
peared from  the  evidence  that  any  damage 
she  might  sustain  by  the  performance  of 
the  proposed  work  could  be  fully  compen- 
sated for  In  money;  and  that  it  did  not 
appear  that  the  defendants  were  insolv- 
ent and  unable  to  make  such  compensa- 
tion. The  court  granted  the  motion,  and 
from  tbe  judgment  in  favor  of  defendants, 
and  an  order  denying  a  motion  for  a  new 
trial,  plaintiff  has  prosecuted  this  appeal. 
The  defendants  having  offered  no  evidence 
of  their  afflrmative  defense,  it  cannot  be 
considered  here.    They  are  presented  here 


as  naked  trespassers,  and  must  be  so  re- 
garded in  determining  this  appeal.  The 
insolvency  of  defendants  is  entirely  Irrele- 
vant, and  that  circumstance  will  be  laid 
out  of  the  case  in  passing  on  the  questions 
to  be  herein  determined. 

The  plaintiff  here  Is  an  abutter  on  tbe 
street  above  mentioned,  and  like  every 
abutter  bas  tbe  rlgbt  of  access  to  and 
egress  from  her  land  abutting  on  the 
street.  This  right  of  access  and  egress  is 
property  of  which  she  cannot  be  deprived, 
though  fora  public  purpose,  without  com- 
penRation  first  made.  Williams  v.  Rail- 
road Co.,  16  N.Y.  97-111;  Story  v.  Railroad 
Co.,  90  N.Y.  122;  Lahr  v.  Railroad  Co.,  104 
N.  Y.  268, 10  N.  E.  Kep.  528.  This  right  ex- 
lets  though  tbe  abutter  has  no  estate  in 
fee  In  the  street.    Though  she  does  not 

wn  the  fee  of  the  street,  she  does  own  an 
easement  in  it  In  the  right  of  access  to  her 
lot,  and  egress  from  it,  which  are  elements 
of  such  easement.  Railroad  Co.  v.  Combs, 
10  Bush,  382,  and  cases  above  cited.  In 
Railroad  Co.  v.  Applegate,  8  Dana,  810, 
tbesupreme  court  of  Kentucky  said,  in  dis- 
cussing the  rights  of  abutting  owners  to 
tbe  use  of  a  street,  that  "if  it  should  ap- 
pear that  such  use  encroaches  on  any 
private  right,  or  obstructs  the  reasonable 
use  and  enjoyment  of  the  street,  by  any 
person  who  has  an  equal  right  to  the  use 
of  it,  we  shall  be  ready  to  enjoin  all  such 
wrongful  appropriation  of  tbe  highway." 
On  this  subject,  see  Elliott,  Roads  &  Streets, 
526,  527,  537,  and  cases  cited  in  notes. 
Upon  the  f€u:ts  appearing  in  this  case,  we 
are  of  opinion  that  the  reasonable  use  of 
the  street  by  the  plaintlH  is  obstructed, 
and  her  Individual  rights  are  encroached 
upon,  by  the  defendants,  and  that  an  in- 
]nctIon  should  have  been  grantcil.  The 
injury  here  Is  to  plaintiff's  right  of  access 
to  her  hotel  from  the  street,  and  egress 
from  the  hotel  to  the  street.  Like  the  in- 
jury In  Richards  v.  Dower,  64  Cal.  62,  it  is 
a  permanent  injury  to  the  Inheritance, 
which,  if  permitted  to  continue,  will  ripen 
into  a  right.  It  wiU  remain  and  continue 
to  subject  plaintiff  to  loss  and  damage, 
unless  thousands  of  dollars  are  expended 
to  obviate  it.  The  court  erred  in  granting 
a  nonsuit.  Nothing  said  above  is  intend- 
ed to  have  any  bearing  on  the  question  of 
the  rights  of  the  authorities  of  Monterey 
to  Improve  the  street  involved  herein, 
when  proceeding  under  a  constitutional 
statute,  and  in  accordance  with  its  pro- 
visions. Judgment  and  order  reversed, 
and  cause  remanded  for  a  new  trial. 

We  concur:    McFarland.   J.;    Sbarp- 

BTEIN,  J. 

M  Cal.  n 

Jaffr  v.  Liliknthal.    (No.  13,538.) 
(Sttpreme  Court  of  California.   Sept  89, 1890.) 

ASSCIIPSIT — FLBADrVO. 

1.  A  complaint  states  a  good  cause  of  action 
which  alleges  that  defendant's  intestate,  being 
engaged  to  marry  plaintiff's  daughter,  requested 
plaintiff  to  make  suitable  preparations  for  "a  be- 
trothal reception"  and  "a  wedding  feast,"  and 
to  purchase  household  goods  "for  both  parties," 
and  promised  to  repay  plaintiff  the  money  ex- 
pended, which,  in  pursuance  of  the  request,  and 
in  reliance  on  the  promise,  plaintiff  did  expend 
for  the  purposes  mentioned 
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a.  In  such  caae  platntifl  need  not  aver  what 
disposition  has  be^  made  of  the  goods,  as  the 
cause  of  action  became  complete  upon  his  expend- 
ing the  money  in  pursuance  of  defendant's  re- 
quest. 

S.  Where  the  complaint  alleges  that  the  ex- 

Senditores  were  "pursuant  to  said  request  of 
efendant,  "and  at  his  special  instance  and  on 
his  account  and  behalf, "  it  need  not  state  that 
they  were  made  before  defendant's  death. 

CommlsBionerB'  decision.  In  bank.  Ap- 
peal from  Buperior  court,  Alameda  coun- 
ty ;  N.  Hamilton,  Judge. 

D.  M.  Deltnaa,  lor  appellant.  TV.  H.  L. 
B&rnes  and  Lambertaon  &  Tajrlor,  for  re- 
spondent. 

Hatne.C.  The  defendant  bad  flnaljudg- 
ment  upon  a  general  demurrer  to  thecom- 
plaint,  and  the  plaintiff  appeals.  Thecom- 
plaint  alleges  in  substance,  tbat  the 
defendant's  intestate,  one  Solomon  Lowen- 
berg,  being  engaged  to  marry  the  plain- 
tiff's daughter,  requested  plaintiff  to  malce 
suitable  preparations  for  "a  betrothal  re- 
ception" and  "a  wedding  feast, "and  to 
procure  suitable  wearing  apparel  for  his 
daughter,  and  to  purchase  household 
goods  "for  both  parties,"  lor  use  In  their 
married  lite,  and  "then  and  there  promised 
said  plaintiff  to  repay  blm"  whatever 
money  he  should  expend  for  the  purposes 
mentioned ;  that  plaintiff  "paid,  laid  out, 
and  expended,  pursuant  to  said  request 
of  said  Solomon  Lowenberg,  and  at  his 
special  instance,  and  on  his  account  and 
behalf,  and  relying  upon  his  promise  of  re- 
payment and  reimbursement  as  aforesaid, 
the  sum  of  $2,000  in  suitable  preparations 
of  the  character  requested ;  that  Lowen- 
berg died  before  the  marriage,  and  that 
the  sums  expended  by  plaintiff  have  not 
been  repaid ;  and  that  the  claim  of  the 
plaintiff  has  been  rejected  by  the  adminis- 
trator of  the  estate.  We  think  that  the 
complaint  is  good  as  against  a  general 
dflinurrer. 

It  is  argued  for  the  respondent.  In  the 
first  place,  that  It  does  not  appear  what 
was  done  with  the  articles  purchased, and 
tbat  the  presumption  against  the  pleader 
requires  tbat  such  articles  be  considered 
to  be  in  the  possession  of  the  plaintiff,  and 
that  he  cannot  have  both  the  goods  and 
the  money.  But  the  cause  of  action  was 
complete  when  the  plaintlS  expended  the 
money  In  pursuance  of  the  requestof  Low- 
enberg. It  was  not  necessary  for  the  com- 
plaint to  go  on  and  state  what  had  be- 
come of  the  goods.  And  if  it  be  assumed 
in  favor  of  the  respondent  that  the  reten- 
tion of  the  goods  by  the  plaintiff  would 
be  a  defense,  it  is  a  matter  to  be  set  up  by 
the  answer.  The  presumption  against  the 
pleader  does  not  require  him  to  antici- 
pate matters  of  defense. 

It  is  argued,  in  the  next  place,  that  It 
does  not  appear  whether  the  expenditures 
were  before  or  after  the  death  of  Lowen- 
berg. But  the  complaint  alleges  that  the 
expenditures  were  "  pursuant  to  said  re- 
quest of  said  Solomon  Lowenberg,  and 
at  his  special  Instance  and  on  his  account 
and  behalf,"  which  would  not  be  legally 
true  If  they  were  made  after  his  death. 

The  other  criticisms  upon  the  complaint 
do  not  require  special  notice.  We  there- 
fore advise  that  the  Judgment  be  reversed. 


with  directions  to  overmle  tbe  demarrer, 
with  leave  to  the  defendant  to  answer. 

We  concar:   Belcheb,  C.  C;  Footb,  C. 

Pbb  Curiam.  Fur  tbe  reasons  given  in 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, with  directions  to  overrule  the  de- 
murrer, with  leave  to  the  defendant  to  an- 
swer. 


81  Cal.  «9 
Crawfokd  v.  Independent  S.  &  P.  Works 

et  al.  (No.  12,732.) 
{Supreme  Cown  qf  Calif omki.  Uay  2,  1S90.) 
ArvxiXi—Wstawt  or  Evidbncx. 
The  denial  of  a  motion  for  a  new  trial  on 
the  grounds  that  the  verdict  was  not  supported 
by  the  evidence  will  not  be  disturbed  on  appeal 
where  the  evidence  before  the  jury  consisted  of 
the  positive  testimony  of  plaintiff  and  the  denial 
of  defendant. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco : 
T.  H.  Reardbn,  Judge. 

George  E.  Lawrence,  for  appellant.  E. 
McGraw,  for  respondent. 

Sbarpstein,  J.  The  plaintiff  in  his  com- 
plaint alleges  that  "the  Independent  Stove 
&  Pipe  Works  is  a  copartnership,  doing 
business  in  the  city  and  county  of  Saa 
Fi-ancisco.  and  that  the  defendants  Jacob 
Breeder,  Francis  Bomhelmer,  and  Cather- 
ine Bomhelmer  were  members  of  and 
comprised  said  firm;"  and  tbat  on  April 
15,  1.S85,  said  defendants  became  indebted 
to  plaintiff  in  tbe  sum  of  $307,  on  a  balance 
of  account  of  goods,  wares,  and  merchan- 
dise theretofore  sold  and  delivered  by 
plaintiff  to  said  copartnership  at  its  spe- 
cial instance  and  request;  that  defendants 
have  not  paid  said  sum  or  any  part  there- 
of, but  the  whole  remains  due  and  owing 
by  defendants  to  plaintiff.  Defendants 
Francis  Bomhelmer  and  Jacob  Broeder 
answer  Jointly,  denying  tbat  tliey  and  de- 
fendant Catherine  Bomhelmer  were  uiem- 
bers  of  or  composed  said  alleged  copart- 
nership, and  denied  tliat  at  any  time  said 
defendants  were  indebted  to  plnlntiff  in 
said  sum  of  $307,  or  any  other  sum.  De- 
fendant Catherine  Bomhelmer  answered 
separately,  denying  that  she  was  ever  a 
member  of  said  copartnership,  or  tbat  the 
defendants  or  she  was  indebted  to  the 
plaintiff  in  any  sum  whatever.  Tbe  action 
was  tried  by  a  jury,  which  returned  a  ver- 
dict against  all  tbe  defendants  in  favor  of 
tbe  plaintiff,  assessing  his  damages  at  the 
sum  of  $807,  for  which  sura  a  Judgment  was 
entered  In  his  favor  against  all  the  defend- 
ants. Defendant  Catherine  Bornheimer 
moved  for  a  new  trial,  which  was  denied, 
and  from  that  order  and  the  Judgment 
against  her  she  appeals.  The  grounds  up- 
on which  appellant  mainly  relies  for  a  re- 
versal of  the  jrder  denying  her  motion  for 
a  new  trial  are  that  the  evidence  shows 
she  was  not  a  partner  with  her  co-defend- 
ants, and  that  she  never  held  herself  out 
to  the  plaintiff  as  a  partner  of  said  co-de- 
fendants. There  is  evidence  tbat  she  did, 
and  evidence  that  she  did  not.  so  hold  her- 
self out  to  tbe  plaintiff  as  a  partner  with 
her  co-defendants  for  tbe  purpose  of  ob- 
taining credit   with  the  xilaintiS  for  the 
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goods  Bold  to  Bald  partnerahtp.  The 
plaintiff  teBtifles  that  abe  did ;  she  teetl- 
fled  that  she  did  not.  It  wob  for  the  jury 
to  determine  whom  tliey  would  believe, 
and  the  court  below  having  denied  a  new 
trial  we  cannot  disturb  the  order  on  the 
gronnd  of  InsufBclency  of  the  evidence  to 
lustlfy  the  \erdlct.  The  instructions  of  thfl 
court  to  the  jury,  and  excepted  to  by  ap- 
pellant, are  not  erroneous.  Judgment 
and  order  affirmed. 

We  concur:    McFarland,   J.;   Thorn- 
ton, J. 


"'  Cal.  tn 

Haumond  v.  Wallace  et  ah    (No.  13,807.) 

(SMpreme  Court  of  California.    Sept.  6,  1890.) 

Equity— Laches — ^Resoibsios — Appsai» 

1.  A  year  and  a  half  after  a  sale  of  land  at 
auction  tbe  vendor  sued  to  set  it  aside  because  of 
an  agreement  between  the  vendee  and  another  re- 
stralniner  tbe  latter  from  bidding,  of  which  the 
vendor  averred  he  bad  no  knowledge  "at  the 
time  of  the  sale  and  conveyance. "  The  question 
of  laches  was  raised  on  motion  to  nonsuit,  and 
there  was  no  offer  to  amend.  ^e2<f,  that  the  de- 
lay was  unreasonable,  and  fatal  to  the  action. 

2.  A  snit  to  rescind  in  such  case  will  not  He, 
unless  the  consideration  paid  is  returned  or  ten- 
dered before  suit,  and  an  allegation  that  the 
plaintifi  "is  willing  and  able  to  return"  it,  and 
^now  oilers  to  do  so. "  is  InsufBoient. 

8.  Krror  in  granting  a  nonsuit  is  error  of  law 
which  may  be  reviewed  without  any  specifica- 
tion of  the  evidence. 
Bbattt,  C.  J.,  and  Wokks,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Tulare  county ;  William  W.  Cbohs,  Judge. 

Atwell  Jt  Br&dley  and  A.  B.  Hunt,  tor 
appellant.  A.  N.  Drown  and  O.  Sanders, 
for  respondents. 

Per  Curiam.  Flalntifl  is  the  assignee  in 
insolvency  of  Uhlhom  &  Maples.  On 
June  9, 1^,  he  caused  to  be  sold  at  public 
auction  certain  lands  belonging  to  them, 
and  the  defendant  Wallace  became  tbe 
purchaser,  and  in  due  time  received  a  deed 
of  conveyance.  She  afterwards  sold  and 
conveyed  various  portions  of  tbe  lands  to 
the  other  defendants.  On  November  18, 
1885,  about  one  year  and  a  half  after  the 
sale,  this  present  action  was  brought  to 
set  aside  the  Bale,  on  the  alleged  grounds 
that  the  property  was  bid  in  at  a  grossly 
Inadequate  price,  and  that  the  defendant 
Wallace  had  conspired  with  one  Qowe  and 
others  to  prevent  competition  in  bidding. 
It  is  also  averred  that  tbe  other  defend- 
ants purchased  of  Wallace  with  full  knowl- 
edge of  the  alleged  fraud  practiced  at  tbe 
auction.  The  court  below  granted  a  non- 
suit, and  rendered  judgment  for  delend- 
ants;  and  plaintiff  appeals  from  the  judg- 
ment, and  from  an  order  denying  a  new 
trial.  The  appeal  from  tbe  judgment  was 
not  taken  until  nearly  two  years  after  the 
judgment  was  entered,  and  it  is  therefore 
dismissed.  Kespondents  contend  that  the 
quefltion  whether  or  not  the  granting  of 
the  motion  fur  nonsuit  was  sustained  by 
the  evidence  cannot  be  considered,  because 
there  is  no  speclQcatiun  of  the  particular 
in  which  the  evidence  was  insufficient,  but 
it  seems  to  have  been  settled  that  an  er- 
ror, if  any,  in  granting  a  nonsuit  is  an  er- 
ror of  law,  and,  if  excepted  to  and  Mpeci- 


fled  as  such,  as  was  done  in  the  case  at 
bar,  may  be  reviewed  without  any  specifi- 
cation of  tbe  evidence.  Schroeder  v. 
Schmidt,  74  Cal.  459, 16  Pac.Rep.  243;  Don- 
ahue T.  Gallavan,  48  Cal.  576;  Cravens  v. 
Dewey,  18  Cal.  42.  As  to  all  the  defend- 
ants other  than  the  defendant  W^allace, 
there  Is  no  room  to  doubt  the  correctness 
of  the  nonsuit  and  the  judgment.  There 
is  nothing  to  show  that  either  of  them 
had  any  reason  to  suppose  that  there  bad 
been  any  fraud  or  iri-egularity.  if  any  such 
there  was,  at  the  auction  sale,  or  that 
there  was  any  agreement  or  understand- 
ing between  either  of  them  and  the  defend- 
ant Wallace  that  the  land  was,  under  any 
circumstances,  to  be  recoaveyed  to  the 
latter.  Indeed, theevideuceshowed  affirm- 
atl  vely  that  such  was  not  the  case.  The 
motion  for  a  nonsuit  on  the  part  of  de- 
fendant Wallace  was  made  on  several 
grounds,  and  among  others  that  the  com- 
plaint does  not  state  facts  sufficient  to 
constitute  a  cause  of  action ;  that  plain  tiS 
was  not  entitled  to  rescind  without  first 
returning  and  restoring  or  oBering  to  re- 
store to  said  Wallace  everything  which  he 
had  received  from  her  nnder  contract,  and 
without  doing  so  or  oBerlng  to  do  so,  be- 
fore suit  brought,  and  that  there  is  no 
averment  in  tbe  complaint  of  such  offer; 
that  It  dues  not  appear  from  the  evidence 
that  the  plaintiff  madeany  otferto  defend- 
ants sufficient  to  entitle  him  to  a  rescission 
or  to  maintain  this  action ;  that  plaintiff  is 
not  entitled  to  recover  by  reason  of  hisde- 
lay  in  bringing  this  action :  that  the  proof 
does  not  correspond  with  tbe  allegations: 
and  that "  the  testimony  of  the  plaintiff 
does  not  show,  or  attempt  to  Bhow,  the 
alleged  fraudulent  conduct  of  the  defend- 
ant set  forth  in  the  complaint  in  this  ac- 
tion, and  complained  of  herein. "  It  does 
not  appear  upon  which,  or  upon  how 
many,  of  the  stated  grounds  of  the  non- 
suit the  court  based  its  decision.  It  is 
contended  by  the  appellant  that  there 
was  some  testimony  tending  to  show  that 
there  was  a  fraudulent  agreement  between 
defendant  Wallace  and  M.  E.  Clowe,  with 
respect  to  their  bidding  at  the  auction 
sale,  and  that  tbe  court,  on  a  motion  for  a 
nonsuit,  had  no  right  to  overlook  or  dis- 
believe that  testimony.  The  testimony  of 
plaintiff,  Hammond,  showed  that  he 
WHS  endeavoring  to  make  an  advanta- 
geous sale  of  tbe  land.  Ue  says:  "I  had 
spoken  to  Mrs.  Wallace,  Mr.  Crocker,  and 
several  other  persons,  everyone  I  thought 
likely  to  buy,  in  reference  to  the  bidding,— 
was  endeavoring  to  make  a  sale  uf  tliia 
land.  I  asked  for  and  received  a  written 
bid,  because  I  did  not  want  to  put  up  the 
property  or  advertise  it  for  sale  without 
I  thought  it  would  bring  a  reasonable 
sum.  •  •  •  1  made  every  effort  I  was 
able  to  to  develop  a  sale  ol  this  property, 
before  I  made  any  application  to  the  court 
for  leave  to  sell."  He  did  receive  a  writ- 
ten bid  from  Mr.  Clowe,  who  agreed  to 
make  that  bid  at  auction  if  the  land  was 
put  up  for  sale  in  that  way.  Hesays  that 
"the  bid  I  received  [from  Clowe]  was  sat- 
isfactory to  me. "  The  sale  was  properly 
aavertlsed,  and  there  was  a  "fair  attend- 
ance" at  tbe  auction.  The  property  was 
offered  subject  to  certain  mortgagee,  which 
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aggregated  $47,000,  and  subject  alBo  to  a 
certain  asserted  claim  of  homestead  on  a 
part  of  the  land.  The  bid  which  Clowe 
had  made,  according  to  bis  promise,  at 
the  auction,  wae  $6,516.26.  This  bid,  con- 
sidering the  mortgages,  and  not  consider- 
ing the  homestead  claim,  was  substantial- 
ly over  $53,300.  The  defendant  Wallace 
raised  the  bid  a  few  dollars;  and,  there 
being  no  other  bid,  she  got  the  property 
at  her  offer.  She  went  into  possession, 
and  remained  in  possession  about  a  year, 
when  she  sold  various  parts  of  the  lands 
to  the  other  defendants.  On  its  face  the 
sale  seems  to  have  been  entirely  fair.  At 
the  trial  some  of  plaintiff's  witnesses, 
speaking  three  years  after  the  sale,  testi- 
fied that  in  their  opinion  the  price  was  in- 
adequate. But  the  plaintiff,  who  had  in- 
formed himself  on  the  subject,  testified  that 
the  bid  was  satisfactory  to  him  at  the 
time.  And,  considering  all  the  evidence  on 
the  point,  and  the  delay  in  bringing  the 
suit,  and  that  mere  inadequacy  of  price  is 
not  alone  HnfBcient  to  warrant  a  court  in 
setting  aside  a  sale,  we  wouldnot  be  war- 
ranted in  saying  that  the  nonsuit  was  er- 
roneous on  account  of  the  evidence  con- 
cerning the  said  inadequacy. 

There  was,  however,  some  evidence  to 
the  point  that  there  was  an  agreement  be- 
tween the  defendant  Wallace  and  Clowe 
that  ihe  latter,  after  his  first  bid,  should 
not  bid  further  against  Wallace.  There 
was  no  evidence  to  show  an  attempt  to 
influence  any  other  bidders.  This  evi- 
dence consists  of  the  testimony  of  the  two 
insolvents,  Maples  and  Uhlhom,  and  one 
other  witness,  about  declarations  whicii 
they  say  Mrs.  Wallace  made.  Maples  tes- 
tified that  before  and  immediately  after 
the  sale  the  defendant  Wallace  told  him 
that  she  would  have  to  paj' Clowe  a  cer- 
tain sum  of  money  to  Iceep  him  from  bid- 
ding against  her,  and  she  had  giveu  him 
her  note  for  that  purpose.  Uhlhorn  testi- 
fied that  in  June,  ISM,  Mrs.  Wallace  told 
him  that  she  had  given  Clowe  her  note  for 
a  certain  sum  of  money  to  keep  him  from 
bidding;  and,  nioreover,  that  he  had  told 
her  at  tliat  time  that  Maples  was  going  tu 
make  trouble  "about  the  money  given  to 
Clowe,  and  was  going  to  upset  the  sale" 
on  that  account.  One  other  witness.  Nel- 
son, who  was  in  litigation  with  the  de- 
fendant, testified  that  defendant  once  told 
him  that  she  paid  Clowe  money  not  to  bid 
against  her.  So  that,  if  there  was  any 
such  agreement  between  Wallace  and 
Clowe,  Maples  knew  of  it  at  the  time  of 
the  sale,  and  Uhlhorn  must  have  known 
of  It  soon  after,  because  he  testifies  that  he 
knew  of  it  before  June,]8S5,  at  which  time 
he  saj'S  Mrs.  Wallace  told  him.  How  long 
before  that  be  knew  it  he  does  not  suy. 
And  Maples,  according  to  his  testimony, 
was  himself  a  party  to  the  fraud.  And, 
according  to  the  piaintiH's  testimony, 
this  action  was  brought attlie  instigation 
of  Uhlhorn  &  Maples,  who  would  be  the 
principal  gainers  by  a  judgment  for  plain- 
tiff if  the  lands  are  now  aa  valuable  as 
they  claim  them  to  be.  And,  indeed,  if  the 
lauds  were  as  valuable  at  the  time  of  the 
sale  as  they  are  now  asserted  to  have 
been,  there  would  have  been  no  apparent 
necessity  for  proceedings  in  Insolvency. 


Now,  it  is  contended  by  appellant  that 
on  a  motion  for  a  nonsuit  (although  thiH 
is  an  equity  suit,  in  which  the  court  had 
full  control)  the  court  was  bound  to  over- 
look all  other  considerations,  and  to  take 
the  testimony  of  Maples,  Uhlhom,  and 
Nelson,  notwithstanding  any  inconsisten- 
cies  or  improbabilities  there  may  have 
been  in  it,  as  furnishing  some  evidence 
that  the  alleged  agreement  was  made  be- 
tween Wallace  and  Clowe;  and  that  there- 
tore  the  court  erred  In  granting  the  non- 
suit. But  admitting  that,  under  extreme 
rules  about  nonsuits,  originating  In  ac- 
tions at  law,  where  there  were  juries 
whose  province  It  was  to  decide  the  facts, 
there  was  sufflcient  evidence  to  establish, 
prima,  facie,  the  one  fact  of  the  alleged 
agreement  about  the  bidding  at  the  sale; 
still  that  was  not  the  only  fact  necessary 
to  plaintlB's  case.  The  motion  for  non- 
suit was  based  upon  several  grounds,  and 
among  others  that  there  was  delay  in 
bringing  the  suit,  and  that  it  could  not  be 
maintained  without  restoring  or  tender- 
ing to  defendant  the  money  which  plain- 
tiff had  received  from  her.  Assuming  that 
the  alleged  contract  of  Wallace  and  Clowe 
about  the  latter  not  bidding  was  void, 
then,  while  it  was  in  an  executory  form, 
a  court  would  not  have  enforced  it  as  be- 
tween them,  but  would  have  left  them  just 
where  it  found  them.  But  the  executed 
contract  of  the  sale  of  the  land  from  plain- 
tiff to  Wallace  was  not  void,  although 
plaintiff,  at  the  proper  time  and  by  proper 
conduct,  might  have  rescinded  it,  and  had 
it  annulled  by  a  court  of  equity,  upon 
sufficient  averments  and  proofs.  But  the 
first  requisite  of  rescistiion  is  prompt  ac- 
tion. The  Code  says:  "He  must  rescind 
promptly."  Civil  Code,  §  1691.  In  such  a 
case  a  party  cannot  wait  until  time  shall 
demonstrate  whether  the  contract  sought 
to  be  rescinded  turned  out  to  be  good  or 
bad ;  and  tliis  is  particularly  true  In  a  new 
country  where  values  change  rapidly.  Of 
course  if  Uhlhom  &  Maples  could  be 
considered  as  the  only  real  parties  in  in- 
terest, there  would  be  no  basis  whatever 
for  this  case.  But  taking  plaintiff  in  his 
legal  utatns  as  representing  himself,  or 
others  besides  Uhlhorn  &  Maples,  then 
his  complaint  is  fatally  detective  on  this 
point  The  only  averment  on  the  subject 
of  laches  is  as  follows:  "Plaintiff  avers 
that  he  had  no  knowledge,  at  the  time  of 
sale  and  conveyance  of  the  property,  of 
the  collusion  and  fraud  practiceil  by  the 
defendant  Emeline  Wallace  as  aforesaid." 
As  one  year  and  a  half  elapsed  between 
the  sale  and  the  commencement  of  the  ac- 
tion, there  is  no  averment  that  during 
that  time  he  did  not  have  suclt  knowledge. 
Collins  V.  Townsend,  58  Cal.  614.  And,  al- 
though this  point  was  made  on  the  mo- 
tion, there  was  no  offer  to  amend  the  com- 
plaint. This  delay  was  unreasonable  and 
fatal  to  the  action.  Bailey  v.  Fox,  78  Cal. 
396,  20  Pac.  Kep.  868;  Burkle  v.  Levy,  70 
Cal.  254, 11  Pac.  Rep.  643. 

Moreover,  there  is  neither  averment  nor 
proof  that  plaintiff  ever  made  any  at- 
tempt to  rescind  or  make  any  tender  of, 
or  offer  to  return,  anything  of  value  re- 
ceived from  defendant  previous  to  the  fil- 
ing of  his  complaint,  or  any  tender  at  all. 
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The  only  averment  upon  the  subject  is 
that  plaintiff  1b"  willing  and  able  to  return 
to  the  defendant  all  the  moneys  which  she 
paid  to  him  on  the  purchase  ot  the  property, 
and  all  the  moneys  which  she  has  lawfully 
or  legitimately  paid  out  or  expended  on 
account  of  the  purchase  of  said  property, 
and  now  offers  to  do  so. "  This  is  not  suffi- 
cient. In  Herman  v.  HuBenegger,  &i  Cal. 
161,  a  case  very  similar  to  the  one  at  bar, 
the  plaintifl  bad  at  least  alleged  "that 
prior  to  the  commencement  of  the  action 
be  rescinded  the  contract,  anO  bad  offered 
to  return  to  the  defendant  what  be  re- 
ceived thereunder."  But  the  court  said: 
"It  nowhere  appears  that  any  offer  to  re- 
turn was  madeprevious  to  action  brought. 
*  *  *  He  could  not  maintain  the  action 
until  be  bad  so  returned,  or  offered  to  do 
so.  This  was  a  condition  precedent  to 
bis  maintenance  of  the  action.  And,  as 
be  did  not  comply  with  this  requisite,  the 
nonsuit  was  properly  granted. "  See,  also, 
Gifford  V.  GarviUe,  29  Cal.  689,  and  cases 
cited;  Collins  v.  Townsend,  58  Cal.  608: 
Boball  V.  Diller,  41  Cal.  633.  In  the  case  at 
bar  there  is  not  even  any  averment  or 
proof  of  a  rescission  ol  the  contract,  or  of 
any  attempt  to  rescind,  to  say  nothing  of 
the  absence  of  averment  or  proof  of  tender 
or  offer  to  return  to  defendant  anything 
of  value  received  fi'om  her.  And,  under 
the  authorities  above  cited,  this  detect  in 
plaintiff's  case  is  fatal. 

The  exceptions  taken  to  rulings  of  the 
court  on  the  admissibility  of  evidence  re- 
lat«  to  the  question  whether  the  alleged 
contract  about  bidding  at  the  sale  was  in 
fact  made,  and  to  the  issue  of  the  ade- 
quacy of  the  price,  and  arc  not,  therefore, 
under  the  views  above  expressed,  impor- 
tant. For  the  reasons  above  given,  we 
see  no  sufficient  cause  to  reverse  the  iudg- 
ment  of  the  superior  court.  Judgment 
and  order  affirmed. 

We  dissent:  Bbatty,  C.  J.;  Works,  J. 


CHATFrBLD  V.  McDaniel  et  al. 


(No.  13,541.) 


(Supreme  Court  of  California.     Sept  6,  1890.) 

PLSAOINOa — DlMUKKEK — AMBNOIUNT— TeNDXB  Or 

Debd. 

1.  The  complaint  in  an  action  to  recover 
money  paid  on  a  contract  to  convey  lands  alleged 
that  plaintifi  tendered  the  amount  due  at  the  time 
provided  by  the  contract,  but  tbat  defendants 
refused  to  convey.  The  case  was  set  for  trial  five 
monUis  after  the  answer  was  filed:  but  no  demur- 
rer or  motion  to  strike  oat  was  filed,  and  no  no- 
tice tbat  judgment  on  the  pleadings  would 
be  asked  was  given  until  the  parties  announced 
themselves  ready  for  trial.  Plaintiff  then  asked 
judgment  on  the  ground  that  the  answer  denied 
no  material  allegation  of  the  complaint.  The  an- 
swer had  attempted  to  deny  tender.  Held,  that, 
there  being  nothing  to  show  that  defendants 
were  not  defending  in  good  faith,  they  should 
have  been  allowed  to  amend  so  as  to  deny  any  ten- 
der. 

2.  Defendants  agreed  to  cause  to  be  conveyed 
to  plaintiff,  by  deed,  certain  land,  payment  to  lio 
made  at  a  certain  time.  Held,  that  it  was  not 
necessary  for  plaintifl  to  tender  to  defendants  a 
deed  for  execution,  but  only  to  tender  the  money 
due  tinder  the  contract. 

8.  Defendants  having  refused  to  convey  on 
tender  of  the  balance  of  the  purchase  money, 
plaintilt  could  sue  for  money  paid  on.  the  con- 


tract without  a  demand  therefor,  or  notice  to  de- 
fendants of  a  rescission  of  the  contract.  ' 

In  bank.  Appeal  from  superior  court, 
Butte  county;  P.  O.  Hundi.ky,  Judge. 

John  Gale,  lor  appellants.  Gmy  &  Sex- 
ton, for  respondent. 

Fatehson,  J.  It  Is  alleged  in  the  com- 
plaint that  plaintiff  and  defendants  en- 
tered into  an  agreement,  of  which  the  fol- 
lowing is  a  copy:  "Biggs,  Cal.,  March 
29,  1888.  Received  from  C.  E.  Chatfleld 
three  hundred  dollars,  for  which  McDaniel 
&  Co.  agree  to  cause  to  b«»  conveyed  by 
bargain  and  sale  deed  to  said  C.  E.  Cbat« 
field  the  following  land  in  Butte  county, 
California,  shown  on  the  plat  of  Pitt's  ad- 
dition, and  upon  the  terms  following,  to- 
wit:  Lot  No.  one  (1)  containing 4.45  acres 
in  said  Pitt's  addition  to  the  town-site  of 
Biggs,  as  per  map  on  file  with  the  record- 
er of  Butte  county,  payable  at  Biggs,  as 
follows:  f 434.25  on  or  before  October  let, 
from  date,  with  8  per  cent,  interest.  Time 
is  hereby  expressly  agreed  to  be  the  es- 
sence uf  this  agreement.  McDaniel  & 
Co."  That  plaintiff  on  October  1,  1888. 
tendered  todetendants  said  sum  of  $434.25, 
with  interest,  and  demanded  tbat  defend- 
ants cause  the  lands  to  be  conveyed  to 
him,  but  they  refused  and  still  neglect  and 
refuse  to  convey  the  same  or  return  to 
plaintifl  the  ?30(i  paid  by  him.  The  prayer 
is  for  a  judgment  for  the  sum  of  fSOO,  with 
legal  interest,  and  costs.  The  defendants 
in  their  answer  admit  the  execution  of  the 
contract,  but  "deny  that  on  the  1st  day 
of  October  following,  plaintiff  tendered  to 
defendants  the  further  sum  ol  $434.25,  with 
interest  thereon  from  the  29th  day  of 
March,  1888,  at  8  per  cent,  per  annum,  eind 
demanded  that  defcndantscause  to  be  con- 
veyed to  him  by  bargain  and  sale  deed  the 
lauds  above  described ;  that  defendants 
failed,  neglected,  or  refused  to  convey  said 
property  to  the  plaintiff,  and  still  do  fail, 
neglect,  and  refuse  to  convey  the  same,  or 
to  return  to  the  plaintiff  said  sum  of  $300 
paid  by  blm  on  said  contract. "  The  bill 
of  exceptious  shows  tbat  the  case  was 
regularly  set  for  trial  on  September  17, 
1889;  that  on  that  day  both  parties  ap- 
peared and  announced  themselves  ready 
for  trial;  that  upon  the  pleadings  being 
read  to  the  court  the  plaintiff  moved  for 
judgment  on  the  pleadings,  on  the  ground 
that  none  of  the  material  allegations  of 
thecomplalnthad  been  denied;  that  there- 
upon defendants  asked  permission  to 
amend  their  answer  by  denying  that  any 
tender  was  made  on  October  1,  l8.s<S,  or  be- 
fore, or  at  any  time,  and  the  court  deuied 
the  motion. 

We  think  the  amendment  ought  to  have 
been  allowed.  The  answer  was  filed  on 
April  28, 1889,  and  no  demurrer  or  motion 
to  strike  out  was  filed,  and  no  notice  that 
Judgment  on  the  pleadings  would  be  asked 
was  given,  until  the  parties  anuuuiiced 
themselves  ready  lor  trial.—  September 
17th.  There  was  an  attempt  to  deny  the 
allegation  as  to  tender,  and  there  Is  noth- 
ing In  the  record  to  show  that  it  was  not 
made  in  good  faith.  It  does  not  appear 
that  any  delay  would  have  been  caused 
by  the  proposed  amendment;  but,  if  there 
bad  been,thecourt  could  have  required  an 
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immediate  amendment,  and  Imposed 
terras  commensurate  to  the  time  and  ex- 
pense of  the  continuance.  The  denial  is 
veiiiled.  It  may  be  as  claimed  by  respond- 
ent that  the  learned  Judge  bad  reason  to 
believe  from  continuances  and  other  pro- 
ceedings that  the  defendants  were  not  act- 
ing in  good  faith.  The  trial  Judge  very 
often  can  see  from  the  maneuvers  of  a 
party  in  court  that  his  object  is  delay,  or 
to  annoy  his  adversary,  and,  recognizing 
his  superior  position  for  the  detection  ol 
such  tactics,  we  are  always  loth  to  Inter- 
fere with  the  exercise  ol  his  discretion; 
but  here  there  is  nothing  in  the  record  to 
Indicate  that  defendants  were  not  trying 
to  defend  In  good  faith  on  a  material  is- 
sue, no  affidavit  of  the  plaintiff  in  opposi- 
tion to  the  request,  nothing  in  the  bill 
showing  any  previous  dilatory  proceed- 
ings. Taking  the  record  as  we  find  it,  and 
applying  the  rule  ot  liberality  in  thealloT^- 
ance  ot  amendments  which  has  always 
prevailed  In  this  state,  we  must  reverse 
the  Judgment.  Bank  v.  Stover.  60  Cal.  3.S7. 
As  the  case  is  going  back  for  further  pro- 
ceedings, we  may  aid  the  court  below  by 
saying  that  the  contention  ot  appellant 
as  to  the  sufficiency  ot  the  allegations  of 
the  complaint,  in  our  opinion,  are  not  well 
taken.  The  plaintiff  was  not  bound  to 
tender  the  defendants  a  conveyance  for 
execution.  It  was  the  duty  of  the  defend- 
ants, on  tender  of  the  balance  due  under 
the  contract,  to  execute  and  deliver  a  deed 
ofconveyance  to  plaintiffs.  Camp  v.  Morse, 
6  Denlo,  164.  Nor  was  It  necessary  to 
allege  or  show  that  plaintiff  gave  defend- 
ants notice  of  rescission,  or  that  he  de- 
manded a  return  of  the  $300.  Where  the 
vendor  under  such  a  contract,  on  tender 
of  the  balance  of  purchase  price,  refuses  or 
neglects  to  convey,  ills  default  authorizes 
the  vendee  to  treat  the  contract  us  at  an 
end,  and  to  recover  the  money  which  has 
been  paid.  Glilet  v.  Maynard,5  Johns.  85; 
Van  Beuthuysen  v.  Crapser,  8  Johns.  259; 
Frost  V.  Smith,  7  Bosw.  108.  Judgment 
reversed  and  cause  remanded,  with  direc- 
tions to  allow  the  defendants  to  amend 
their  answer  as  to  denials,  but  in  no  other 
respect. 

We  concur:    Beatty,  C.  J.;  Works,  J.; 
McFarland,  J.;  Fox,  J.;  Sharpstkin,  J. 


3  Cal.  Vnrep.  38S        

VORWERK  V.  NOLTE.      (No.  13,470.) 

{Supreme  Court  of  California.    Sept.  11,  1890.  i 

Vendor  asd  Vexdee — Coxtbact — Failcee  to 

Cos  VET. 

1.  Defendant  contracted  to  sell  land  to  plain 
tiff,  and  stipulated  that  the  money  paid  there- 
for was  to  be  returned  in  case  be  failed  to  exe- 
cute and  deliver  a  deed  "after  one  year  from  date" 
of  the  contract.  It  was  agreed  that  time  was  of 
tbo  essence  of  the  contract.  Held,  that  the  deed 
was  to  be  delivered  one  year  from  the  date  of  the 
contract,  and  a  tender  of  it  nine  days  after  the 
expiration  of  the  year  was  not  a  compliance  with 
the  contract. 

3.  An  action  to  recover  such  purchase  money 
is  not  an  action  for  the  rescission  of  the  contract, 
but  one  for  money  due  thereunder. 

In  bank.  Appeal  from  superior  court, 
Los  Angeles  couuty;  Walter  Van  Dyke, 
Judge. 

J.  W.  Mitcbell,  (Cbapmuu  &  Hendrlck, 


of  connftel,)  for  appellant.    J.  D.  Bicknell 
and  R.  H.  F.  Variel,  for  respondent. 

Sharfbtein,  J.  Action  to  recover  $3,750 
and  interest  at  the  rate  of  3  per  cent,  per 
month  from  June  24, 1887.  The  action  Is 
upon  a  contract  iu  writing  whereby  the 
plaintiff  agreed  to  pay,  and  did  pay,  to 
the  defendant  f  8,750  for  a  certain  lot  of 
land  which  the  defendant  agreed  to  con- 
vey to  plaintiff  one  year  after  the  date  of 
said  contract,  which  was  dated  June  24, 
1887.  And  on  the  same  day,  and  before 
plaintiff  paid  to  defendant  said  f3,750,  de- 
fendant made  and  executed  the  following 
agreement,  to-wit:  "This  agreement  is 
to  certify  that  I,  the  undersigned,  promise 
to  execute  to  a  lot  on  First  sti-eet,  to 
which  I  executed  to-day  an  agreement, 
and  which  has  been  paid  In  full  by  Mr. 
John  Vorwerk,  and,  In  case  of  fallui-e  of 
the  undersigned  to  deliver  and  execute* 
deed  after  one  year  from  date  hereof,  bind 
myself  to  refund  the  purchase  price,  three 
thousand  seven  hundred  and  fifty  dollars. 
($3,750,)  with  Interest  at  the  rate  of  three 
per  cent,  per  month.  C.  A.Nolte.  "  That 
this  and  the  preceding  agreement  were 
parts  of  the  same  contract  is  found  by 
the  court,  and  conceded  by  counsel.  And, 
being  so  conceded,  the  obvious  meaning  of 
the  contract  is  that  the  defendant  In  con- 
sideration ot  $3,750,  to  him  paid  by  the 
plaintiff,  would,  one  year  after  the  date  of 
said  contract,  execute  and  deliver  to  the 
plaintiff  a  perfect  deed  of  the  lot  described 
in  said  contract;  and  in  case  of  a  failure 
of  defendant  to  execute  and  deliver  such  a 
deed  after  one  year  from  the  date  uf  said 
contract  ho  would  refund  the  purchase 
price,  $3,750,  with  interest  at  the  rate  of 
3  per  cent,  a  month.  This  construction  of 
the  agreement  is  not,  so  far  as  we  are  ad- 
vised, controverted.  The  date  of  the  con- 
tract, as  before  stated.  Is  June  24,  1887.  A 
deed  was  not  tendered  until  July2,  ISSS. 
which  was  more  than  one  year  from  and 
after  the  date  of  said  contract.  But  the 
court  finds  as  a  coneluslonof  lnw''that  at 
the  time  this  action  was  commenced,  Feb- 
ruary 11, 1889,  the  defendant  was  not  in 
default,  within  the  terms  of  either  of  said 
agreements  set  forth  in  findings  Nos.  10 
and  12."  That  conclusion  is  probably 
based  upon  the  following  finding  of  fact: 
"That  on  the  2d  day  of  July,  1S.S8,  the  de- 
fendant  made  and  duly  signed  and  ac- 
knowledged before  a  notary  public  so  as 
to  entitle  it  to  be  placed  of  record  a  good 
aud  sufficient  deed  ot  grant,  bargain,  and 
sale  conveying  to  the  said  plaiutitf  the 
premises  described  In  said  contract  be- 
tween the  parties  hereinbefore  described 
in  lindlug  No.  10,  free  of  all  incumbrances; 
and  on  the  said  2d  day  ot  July,  1888,  and 
before  the  coniniencenient  of  this  action, 
tlie  defendant  tendered  the  same  to  the 
plaintiff,  but  plaintiff  refused  to  receive  or 
accept  the  same,  and  the  defendant  brought 
the  said  deed  into  court,  and  renewed  his 
tender  and  offer  therein,  and  did  proffer  in 
his  pleadings,  and  at  the  trial  uf  this  ac- 
tion, to  deliver  the  same  to  the  plaintiff  in 
pursuance  of  his  aforesaid  contract  to  du 
the  same,  and  the  same  is  now  in  the  cus- 
tody of  the  clerk  of  this  court,  subject  to 
tlie  order  of  the  plaintiff."    There  Is  no 
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finding  that  a  deed  wnn  tendered  at  an 
earlier  date  than  July  2, 1888.  From  which 
we  infer  that  the  cnurt  regarded  the  ten- 
der of  a  deed  at  that  time  a  aubatantial 
compliance  with  the  agreement  of  defend- 
ant to  execute  and  deliver  to  the  plaintiff 
a  deed  after  one  year  from  the  date  of  said 
agreement,  which  was  June  24, 1887.  Pre- 
cisely bow  the  court  arrived  at  that  con- 
clusion, we  cannot  intelligently  state. 
But  counsel  for  respondent  defends  the 
flndingn  ol  the  court  as  roUowa :  "But,  l)y 
the  express  terms  of  that  agreement,  de- 
fendant only  promised  to  pay  the  purchase 
price  of  fH,750  back,  with  Interest  at  3  per 
cent,  a  month,  in  the  event  he  should  fail 
to  deliver  a  deed  after  the  expiration  of  a 
year.  He  did  offer  todellver  a  deed  on  the 
ninth  day  after  the  year  expired,  and  prior 
to  the  commencement  of  the  plaintiff's  ac- 
tion. Such  tender  of  the  deed,  we  submit, 
was  only  required  to  be  made  within  a 
reasonable  time  after  the  year  expired." 
Is  that  the  meaning  of  the  agreement  of 
the  defendant  to  execute  and  deliver  to 
the  plaintiS  a  perfect  deed  one  year  after 
the  date  of  said  agreement,  and,  in  case  of 
failure  of  defendant  to  deliver  and  execute 
a  deed  after  one  year  from  date  of  said 
agreement,  he  would  refund  the  purchase 
price,  f3,760,  with  Interest  at  the  rate  of 
3  per  cent,  per  month?  We  think  not.  It 
plainly  appears  by  the  language  of  the 
contract  that  the  defendant  was  to  deliver 
to  plaintiff  a  deed  one  year  after  the  24th 
day  of  June,  1887, 1,  e.,  on  the  24th  day  of 
June,  1888,  and  defendant,  falling  to  do 
that,  bound  himself  to  pay  to  plaintiff  the 
sum  specified  iu  the  agreement,  it  was 
agreed  that  time  was  of  the  essence  of  the 
contract.  Nothing  is  better  settled  than 
that  parties  have  a  right  to  make  their 
contracts  as  stringent  as  they  please,  and 
to  make  time  of  the  verj'  essence  of  their 
contract;  and  if  one  party,  without  the 
consent  ol  the  other,  allows  the  specified 
time  to  pnsB,  no  matter  from  what  cause, 
without  performing  the  conditions,  the 
stipulated  consequences  must  follow. 
Chrisman  v.  Miller,  21  111.  227.  We  think 
the  parties  here.  In  employing  the  term 
"  one  year  after  the  date  of  the  contract, " 
intended  to  employ  It  in  the  sense  in  which 
It  is  frequently  employed  in  promiesory 
notes,  made  payable  at  a  specified  time 
after  date,  as  one  month  after  date,  the 
meaning  of  which  Is  generally  well  under- 
stood. The  object  of  all  rules  of  construc- 
tion Is  to  arriveat  the  meaning  of  the  par- 
ties, and  not  to  impose  one  upon  them. 

Counsel  have  diHCUssed  at  some  length 
the  question  whether  this  is  an  action  lor 
money  had  and  received,  or  lor  rescission 
of  a  contract.  In  ouropinlon  it  is  neither. 
It  is  an  action  for  the  recovery  of  money 
upon  an  express  contract.  Not  to  rescind 
a  contract,  bnt  to  enforce  It.  Judgment 
and  order  reversed. 

We  concur:  Works,  J.;  McFahland,J.; 
Patebso.n,  J. ;  Fox,  J. ;  Thohnton,  J. 

U  Cal.  4S  

Redd  t.  Murky  et  ux.    (No.  13,555.) 

{Supreme  Court  of  California.    Sept.  12,  1890.) 

QoiETixo  Title— Deeds— Description. 

1.  In  a  complaint  to  quiet  title,  the  follotring 
description  of  the  loud  is  not  on  Ita  face  incon- 


sistent nor  insufficient  to  identify  it;  "On  the 
north,  340  feet  on  HIU  street;  on  the  oast,  110 
feet  on  a  30-foot  alley;  on  the  south,  340  feet  on 
an  alley;  on  tbe  west,  110  feet  by  a  90-foot  alley; 
and  being  all  of  lots  Nos.  1,  2,  8,  and  4,  all  of 
block  No.  8,  as  per  plat  of  J.  &  M.  's  addition  of 
tbe  town  of  P. ;  said  land  being  described,  with 
reference  to  plats  of  the  town  of  P.  now  on  file 
In  the  recorder's  ofBoe  of  said  Tulare  county,  as 
commenciDg  at  a  point  on  the  south  boundary  of 
Mill  sti'eet  80  feet  east  of  the  north-east  comer  of 
lot  5,  in  block  20,  of  the  old  town  of  P. ;  thence 
easterly  along  said  boundary  i240  feet;  thence 
southorly  at  right  angles  110  feet:  thence  west- 
eirly  at  right  angles  340  feet;  thence  northerly  lo 
the  point  of  beginning,  lying  and  being  in  the 
S.  W.  comer  of  sec.  25,  tp.  21  8.,  K.  27  E.,  It. 
D.  M." 

2.  In  a  suit  to  quiet  title,  a  deed  was  offered 
la  evidence  in  which  the  land  was  "  bounded  and 
particularly  described  as  follows,  to-wit:  On  the 
N.,  240  feet  on  Mill  street;  on  the  E.,  110  feet 
on  a  80-foot  alley;  on  the  S.,  340  feet  on  an  al- 
ley; on  the  W.,  110  feet  by  a  SO-foot  alley;  and 
being  all  of  lot  Nos.  I,  2,  8,  and  4,  all  of  block 
No.  §,  as  per  plat  of  Johnson  &  Murry's  addition 
to  tbe  town  of  P. ;  being  all  of  said  block  No.  !i 
in  said  addition  to  P.,  iSilare  county,  Cal.  "  Coun- 
sel offering  to  follow  It  with  a  plat  of  the  addi- 
tion referred  to,  held,  that  an  objection  to  the 
deed  because  it  described  nothing  was  jiroperly 
overruled. 

8.  A  deed  having  described  the  land  by  refer- 
ence to  the  plat  of  an  addition  to  a  town,  an  un- 
recorded plat  is,  as  against  the  grantor  and  his 
privies,  prima  facie  identified  as  the  one  re- 
ferred to  by  evidence  that  he  afterwards  exhibit- 
ed it  as  the  plat  of  the  addition. 

4.  In  such  case,  parol  evidence  is  competent 
to  locate  the  land  granted  from  data  given  m  the 
plat,  and  it  is  not  necessary  as  against  the  gran- 
tor to  show  that  there  was  an  actual  survey  of 
the  addition. 
Fox,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Tulare  county,  Wilmam  W.  Cross,  Judge. 

Brown  &  D&iigett,  for  appellants.  N.  O. 
Bradley  and  G.  E.  Lawrence,  for  respond- 
ent. 

Per  Curiam.  This  is  a  suit  to  quiet  title 
to  a  parcel  of  land  described  in  the  com- 
plaint as  follows:  "Situate  in  the  county 
of  Tulare,  state  of  California,  described  as 
follows,  to-wit"  On  the  north,  two  hun- 
dred and  forty  feet  on  Mill  street ;  on  tbe 
east,  one  hundred  and  ten  feet  on  a  thirty- 
foot  alley;  on  the  south,  two  hundred  and 
forty  feet  on  an  alley ;  on  the  west,  one 
hundred  and  ten  feet  by  a  thirty-foot  alley; 
and  being  all  of  lots  Nos.  one,  two,  three, 
and  lour,  all  of  block  number  eight,  as  per 
plat  of  Johnson  &  Murray's  addition  of  the 
town  of  Porterville;  said  land  being  de- 
scribed, with  reference  to  plats  ofthetown 
of  Porterville  now  on  file  in  the  recorder's 
office  of  said  Tulare  county,  as  commenc- 
ing at  a  point  on  the  south  boundary  ot 
Mill  street  thirty  feet  cast  of  the  north- 
east corner  of  lot  five,  in  block  twenty,  of 
the  old  town  of  Porterville ;  thence  run- 
ning easterly  along  said  boundary  line 
two  hundred  and  forty  feet;  thence  south- 
erly at  right  angles  one  hundred  and  ten 
feet;  thence  westerly  at  right  angles  two 
hundred  and  forty  feet;  thence  northerly 
to  tbe  point  of  beginning,  lying  and  being 
in  the  south-west  tiuartor  of  section  twen- 
ty-five, township  twenti'-one  south, range 
twenty-seven  east,  M.  D.  M. "  The  plain- 
tiff had  judgment  in  tbesupeiior  court, 
and  the  defendants  e>ppeal< 
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1.  The  BQperior  court  did  not  err  In  over- 
ruling the  demurrer  tothecomplaint.  Thv 
two  descriptions  ol  the  land  therein  con- 
tained are  not  inconsistent  with  each 
other,  and  together  are  sufficient  to  iden- 
tify the  land  by  reference  to  the  recorded 
plats  of  the  town  of  Portervllle,  If  there 
are  such  plate  agreeing  with  each  other 
and  conforming  to  such  description  in  the 
delineation  of  Milt  street,  block  20,  and  the 
lots  in  question. 

2.  The  court  did  not  err  in  admitting  in 
evidence  plaintiff's  deed,  (Exhibit  No.  1.) 
The  plaintiff  in  this  action  is  the  grantee 
of  the  defendant  J.  P.  Murray,  whose  wife, 
and  co-defendant,  is  his  subsequent  gran- 
tee. Thedeed  (Exhibit  No.l)  offered  in  evi- 
dence by  the  plaintiff  was  the  defendants' 
deed  of  the  premises  in  controversy,  dated 
and  acknowledged  June  20, 1871,  and  con- 
taining the  following  description  of  the 
premises  conveyed:  "All  those  certain 
lots,  pieces,  or  parcels  of  land  situate,  ly- 
ing, and  being  in  the  town  of  Porterville. 
county  of  Tulare,  state  of  California,  and 
bounded  and  particularly  described  as  fol- 
lows, towit:  On  the  north,  two  hundred 
and  forty  (240)  feet  on  Mill  street ;  on  the 
east,  one  hundred  and  ten  (110)  feet  on  a 
thirty  (,10)  foot  alley ;  on  the  south,  two 
hundred  and  forty  (240)  feet  on  an  alley ; 
on  the  west,  one  hundred  and  ten  (110) 
feet  by  a  thirty  (30)  foot  alley ;  and  being 
all  of  lots  Nob.  one,  (1.)  two,  (2,)  three, 
(3,)  and  tour,  (4,)  all  of  block  No.  eight. 
(8)  as  per  plat  of  Johnson  &  Murray's  addi- 
tion to  the  town  of  Porterville ;  being  all 
of  said  block  No.  eight  (8)  In  said  addition 
to  Porterville,  Tulare  county,  California." 
The  objection  to  this  deed  was  that  it  de- 
scribed nothing;  but,  as  couusel  offered  to 
follow  it  up  with  a  plat  of  J  ohD8on&  Mur- 
ray's addition,  the  objection  was  properly 
overruled. 

3.  The  court  did  not  err  in  admitting  the 
plat,  (Exhibit  No.  2.)  It  is  true  that  this 
plat  contained  nothing  in  itself  by  which 
it  could  be  identitled  or  located.  But  the 
defendant  by  his  deed  of  June  20, 1871,  ad- 
mitted that  there  was  then  existing  a  plat 
of  Johnson  &  Murray's  addition,  and  evi- 
dence was  offered  by  the  plaintiff  that  as 
early  as  1873  the  defendant  had  this  plat 
(Exhibit  No.  2)  on  the  ground,  and  that  it 
was  exhibited  as  the  plat  of  Johnson  & 
Murray's  addition.  It  seems  never  to  have 
been  recorded,  and  there  may  be  some 
doubt  as  to  whether  it  Is  the  same  plat 
with  reference  to  which  the  deed  was 
made;  but  the  evidence  offered  in  connec- 
tion with  it  was  sufflcient  to  authorize  its 
admission  in  evidence.  By  his  deed,  the 
defendant  admitted  that  there  was  n  plat 
of  Johnson  &  Murray's  addition,  and 
within  two  years  of  that  admission  be  is 
shown  to  be  In  possession  of  this  plat,  and 
exhibiting  it  as  the  plat  of  the  addition. 
As  against  him,  and  those  claiming  under 
him,  and  In  favor  of  his  grantee,  this  is 
certainly  sufflcient  priwH  facie  to  Identify 
the  plat.  If  there  was  another  and  differ- 
ent plat  to  which  the  deed  in  fact  referred 
he  was  called  upon  to  show  it.  He  made 
no  such  attempt,  but  rested  upon  the 
denial  that  he  had  ever  made  the  deed,  or 
any  plat.  It  was  shown,  however,  that 
he  bad  made  a  prior  deed  for  other  lots  on 


Mill  street,  and  in  the  same  addition;  and 
the  finding  of  the  court  as  to  the  genuine- 
ness and  due  execution  of  the  deed  is  con- 
clasive  against  him. 

4.  Most  of  the  remaining  objections  re- 
lied on  by  appellants  relate  to  the  admis- 
sion of  oral  testimony  as  to  the  actual  lo- 
cation of  the  lots  delineated  on  the  plat. 
(Exhibit  2.)  This  plat  shows  various 
things  on  Its  face,— streets  and  alleys; 
blocks  subdivided  into  lots;  a  county 
road;  Mill  street.  Main  street.  Water 
street,  and  othiT  streets:  a  river;  plats 
marked  as  D.  Murphey's  land;  J.  P.  Mur- 
ry's  land ;  Johnson  &  Keeney,  etc.  it  is 
certainly  not  Impossible  that  witnesses 
acquainted  with  these  featuresof  thetown 
and  vicinity  of  Porterville  might  locate 
the  addition  with  reference  to  the  main 
town  of  Porterville,  and  testimony  for 
that  purpose  was  clearly  admissible.  It 
was  not  necessary  forthe  plaintiff  to  show 
that  there  had  been  an  actual  survey  of 
the  streets,  lots,  and  blocks  of  the  addi- 
tion, and  stakes  set  out  on  the  ground. 
Her  conveyance  was  of  lots  delineated  on 
a  plat,  and  if  she  cou'd  prove  a  plat  show- 
ing lots  and  streets  corresponding  with 
the  description  in  the  deed,  and  other 
things  by  which,  with  the  aid  of  oral  tes- 
timony, the  lots  could  be  located  on  the 
ground,  this  was  competent  and  sufficient 
as  against  her  grantor.  We  find  no  error 
In  the  record,    .judgnient  a£9rnied. 

I  dissent:    Fox,  J. 


85  Cal.  m 

Adams  y.  Andross.    (No.  12,620.) 
(Supreme  Court  Cff  Calif omia.    Sept.  12,  1890.) 

AppBAii—REviBW— Matters  not  Appaebnt  ok 
Record. 
On  appeal  from  the  denial  of  an  injunc- 
tion, no  affidavits  used  on  the  hearinep  were  set 
out  in  the  bill  of  exceptions.  Some  appeared  In 
the  transcript,  but,  in  the  certificate  of  the  trial 
judge  that  certain  affidavits  were  used  at  the 
bearing,  they  were  only  identified  by  the  names 
of  the  parties  and  certain  indoisemeuts  thereon. 
Held,  that  this  identification  was  insufficient, 
and  the  judgment  would  be  affirmed. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
William  T.  Wallace,  Judge. 

Whittemore  &  Sears,  for  appellant. 
Roger  Johnson  and  F.  W.  Van  Reynegom, 
for  respondent. 

Works,  J.  This  is  an  appeal  from  an  or- 
der denying  an  injunction.  Neither  of  the 
parties  has  taken  sufficient  interest  in  the 
case  to  file  a  brief.  It  is  apparent  that  the 
motion  for  the  injnnction  was  supported 
by  the  plaintiff,  and  resisted  by  the  defend- 
ant, on  affidavits.  A  bill  of  exceptions 
was  filed  which  simply  recites  that  certain 
affidavits,  naming  them,  were  read,  but 
the  affidavits  are  not  set  out.  This,  of 
course,  furnishes  nothing  lor  this  court  to 
act  upon.  Certain  affidavits  appearin  the 
transcript,  and  a  certificate  of  the  judge 
that  the  affidavits  of  certain  persons,  and 
other  documents,  were  used  at  the  hearing 
has  been  filed,  but  the  affidavits  are  only 
identified  by  the  names  of  the  parties  who 
made  them,  and  certain  indorsements.  It 
has  been  held  that  such  an  authentication 
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of  papers  Is  Insufficient.    Herrllcb  v.  Mc- 
Donakl.  80  Cal.  472,  22  Pac.  Rep.  299:  Som- 
ers  V.  Somers,  81  Cal.  608,  22  Pac.  Bep.  967. 
Order  affirmed. 

I  concur :  Fox,  J. 

Patekbon,  J.  I  have  considered  the  af- 
fidavits, and  thiuU  the  order  of  the  court 
is  correct. 

8S  Cal.  639  

Woods  v.  Vakntjm.    (No.  13,583.) 
(Supreme  Court  of  California.    Sept.  li,  1890.) 
Removai,  of  Officers — ^Misconduct  ix  Office. 

1.  Under  Pen.  Code  Cal.  i  7TO,  providiug 
that  when  an  accusation  "in  writing,  verified  by 
the  oath  of  any  person, "  is  presented  against  any 
officer,  the  court  shall  cite  him  to  appear,  and 
then  "hear,  in  a  summary  manner,  the  accosa- 
tlon, "  the  proceedings  may  be  on  a  written 
charge  by  a  private  person,  and  need  not  be  by 
indictment  or  information  in  the  name  of  the 
people. 

2.  An  accusation  commencing  "W.  on  oath 
presents,"  and  duly  "subscribed  and  sworn  to 
before"  the  clerk,  is  "verified  by  oath,"  as  re- 
quired by  said  section  772. 

3.  The  right  to  a  trial  by  Jury  is  excluded  by 
the  provision  for  a  summary  hearing,  which  is 
valid.  Const.  Cal.  art.  4,  §  18,  providing  for  the 
imi>oachment  of  certain  officers,  and  that  "all  oth- 
er civil  oflloers  shall  be  tried  for  misdemeanors 
in  office  in  such  manner  as  the  legislature  may 
provide. " 

4.  An  accusation  is  sufficient,  which  charges 
that  the  accused  is  and  was  the  tax  collector, 
and  that  he  collected  taxes  not  due,  and  did  not 
pay  them  into  the  treasury,  or  notify  those  who 
paid  them,  but  fraudulently  and  con-upUy  con- 
verted them  to  his  own  use,  giving  the  names  of 
a  number  of  the  tax-payers  and  the  sums  paid  by 
each. 

5.  Under  said  section  772  a  tax  collector  may 
be  removed  for  misconduct  in  office,  who,  having 
inadvertently  and  without  evil  intent  collected 
taxes  not  due,  willfully  and  corruptly  retains 
them,  and  converts  them  to  his  own  use. 

6.  It  was  the  duty  of  a  collector  to  pay  to  the 
treasury  each  month  the  taxes  collected  during 
the  preceding  month.  Ho  became  his  own  suc- 
cessor, and  daring  the  last  month  of  his  first  term 
collected  taxes  not  due,  which  he  corruptly  con- 
verted to  his  own  use.  Held  that,  as  he  was  not 
bound  to  account  for  that  month'scollections  until 
his  second  term  commenced,  he  was  guilty  of 
misconduct  in  office  during  that  term,  for  which 
he  could  be  removed. 

In  bank.  App<>al  from  superior  court, 
San  Diego  county ;  George  PtiTERBACGH, 
Judge. 

Lvce.  McDnniild  £  Torrance  and  Ham- 
mack  &  Mnlford,  for  appellant.  James  L. 
Copeland  and  Hunsaker  &  Brltt,  for  re- 
spondent. 

McFarland,  J.  This  is  a  proceeding 
against  appellant,  under  section  772  of  the 
Penal  Code,  to  remove  him  from  the  office 
of  tax  collector  of  San  Dlegu  county,  for 
falling  to  perform  his  official  duties.  It  is 
based  upon  a  written  accusation  present- 
ed to  the  superior  court  by  the  respond- 
ent, Woods,  who  is  a  citisen  and  tax- 
payer of  the  county,  and  chairman  of  the 
board  of  supervisors.  Appellant  de- 
murred to  the  accusation,  and,  his  de- 
murrer having  been  overruled,  he  an- 
swered denying  the  allegations  of  the  ac- 
cusation. The  case  was  tried  by  the  court 
mthout  a  jury,  and  judgment  was  ren- 
dered, removing  appellant  from  the  said 
CaLRep.  23-26  P.— 46 


(ifBce,  and  tor  costs ;  and  from  this  Judg- 
ment defendant  appeals.  The  record  on 
appeal  contains  simply  the  judgment  roll 
and  three  short  bills  of  exceptions,  show- 
ing that  the  demurrer  to  the  accusation 
was  overruled ;  that  a  motion  to  strike 
oat  and  set  aside  the  accusation  was 
denied ;  that  a  demand  for  a  jury  trial 
was  also  denied ;  and  that  appellant  ex- 
cepted to  these  rulings. 

1.  The  motion  to  set  aside  the  accusa- 
tion is  based  mainly  on  the  ground  that 
the  proceeding  should  have  been  in  the 
form  of  a  criminal  action,  and  brought  in 
the  name  of  the  people.  There  does  not 
appear  to  have  been  any  direct  adjudica- 
tion of  this  question  since  the  adoption  of 
the  Codes.  In  Smith  v.  Ldng,  68  Cal.  824,  9 
Pac.  Rep.  171,  and  Triplett  v.  Munter,  .50 
Cal.  644,  the  proceeding  was  by  written 
accusation  made  by  a  private  citizen, 
while  In  People  v.  Kirkpatiick,  57  Cal.  353, 
it  was  in  the  name  of  the  people;  but  each 
of  these  cases  went  off  on  other  points, 
and  in  neither  of  them  was  any  question 
raised  as  to  the  form  of  the  proceeding, 
or  the  proper  parties  thereto.  In  Re 
Marks,  45  Cal.  199,  it  was  expressly  held 
that  such  a  proceeding  was  properly  com- 
menced and  prosecuted  upon  the  written 
complaint  of  a  private  citizen.  That  case 
was  before  the  Codes;  but  section  4  of  the 
act  of  March  14,  1853,  under  which  the 
proceeding  was  instituted,  was  substan- 
tially identical  with  section  772  of  the 
Penal  Code.  Hitt.  Oen.  Laws,  par.  4781. 
It  is  true  that  section  6  of  that  act  pro- 
vides that,  as  far  as  applicable,  the  rules 
of  practice  governing  district  courts  in 
civil  actions  should  apply  to  the  proceed- 
ing; but  we  do  not  see  how  that  prnvlsr 
ion  could  have  ony  effect  on  the  point  un- 
der review.  However,  apart  from  au^ 
thoritles,  the  Code  seems  to  clearly  con- 
template a  proceeding  founded  upon  a 
written  ctccusatlon  of  a  private  person, 
and  not  upon  a  public  Indictment  or  in- 
formation In  the  name  of  the  people.  It 
provides  that  "when  an  accusation  in 
writing,  verified  by  the  oath  of  any  per- 
son, is  presented  to  a  superior  court,  al- 
leging that  any  officer,"  etc.,  "the  court 
must  cite  the  party  charged  to  appear  be- 
fore the  court  at  a  time,"  etc.,  and  at  the 
time  designated  "must  proceed  to  hear,  in 
a  summary  manner,  the  accusation, "  etc. 
It  Is  also  contended  that  the  accusation  is 
not  properly  verified.  It  commences  as 
follows:  "J.  M.  Woods,  upon  oath,  pre- 
sents to  the  said  superior  court  of  San 
Diego  county  the  following  accusation, 
alleging."  It  is  signed  at  the  end  by  J. 
M.  Woods,  after  which  Is  the  following: 
"Subscribed  and  sworn  to  before  me  thi3 
26tb  day  of  April,  1889.  M.  D.  Hamilton, 
Clerk.  [Seal.]"  This  makes  the  whole 
document  an  affidavit,  upon  which  per- 
jury could  be  assigned ;  and  In  our  Judg^ 
men  t  it  sufficiently  complies  with  the  re- 
quirements of  verification.  We  think, 
therefore,  that  the  court  did  not  err  in  re- 
fusing to  strike  out  the  accusation. 

2.  We  do  not  think  that  the  court  erred 
In  denying  the  demand  for  a  jury  trial. 
The  provision  of  the  constitution  that 
"the  ripht  of  trial  by  jury  shall  be  secured 
to  all,  and  remain  inviolate,"  refeis,  gen- 
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erally,  to  those  caseB  in  which  the  right  ol 
trial  by  jury  existed  at  commou  law  at 
the  time  ot  the  adoption  of  the  constitu- 
tion. Cassidy  t.  Suliiran,  64  Cal.  266; 
KopplltuB  V.  Commissioners,  16  Cal.  249; 
Grim  y.  Norrls,  19  Cal.  140.  It  probably 
would  not  include  new  offices  created  by 
statute  after  the  adoption  uf  the  consti- 
tution, as  held  in  Tims  t.  State,  26  Ala. 
165,  or  the  case  where  the  legislature  cre- 
ates an  office,  and  subjects  the  incumbent 
to  a  trial  tor  his  official  misconduct  with- 
out a  Jury,  as  held  in  Boring  v.  Williams, 
17  Ala.  510,  even  though  our  constitution 
contained  no  other  prorision  on  the  sub- 
ject. But  the  constitution  itself,  after  a 
provision  for  the  impeachment  before  the 
senate  of  certain  enumerated  officers,  ex- 
pressly provides  that  "all  other  civil 
officers  shall  be  tried  for  misdemeanor  in 
office  in  such  manner  as  the  legislature 
may  provide.  "  Article  4,  5  18.  The  man- 
ner of  such  a  trial  is  therefore  clearly 
within  the  power  of  the  legislature,  and  it 
is  equally  clear  that  the  "summary  man- 
ner" mentioned  in  said  section  772  of  the 
Penal  Code  excludes  tlie  right  of  trial  by 
Jury. 

3.  Wethlnli  that  the  demurrer  to  the  ac- 
cusation was  properly  overruled.  The 
general  charge  of  the  accusation  is  that 
appellant,  as  tax  collector,  willfully  and 
corrnptly  refused  and  neglected  to  perform 
his  official  duties,  In  this:  that  he  collect- 
ed taxes  not  legally  due,  and  did  not  pay 
them  into  the  county  treasury,  or  notify 
the  persons  from  whom  they  bad  been 
thus  collected,  but  fraudulently  and  cor- 
ruptly retained  the  same,  and  appropri- 
ated them  to  his  own  use.  The  main 
points  of  the  demurrer  are  that  the  accu- 
sation does  not  conform  to  sections  950, 
951,  and  952  of  the  Penal  Code;  that  it  is 
not  Bpeciflc  enough  in  stating  the  particu- 
lar circumstances  of  the  offense,  the  i)er- 
sons  from  whom  the  taxes  were  collected, 
and  the  time  when  appellant's  term  of 
office  commenced  ;  and  that  no  offense  is 
charged,  because  the  accusation  does  not 
Show  that  appellant  did  the  acts  charged 
during  his  present  terra  ol  office.  The  sec- 
tions of  tlie  Penal  Code  referred  to  deal 
solely  with  the  requirements  of  indictments 
in  purely  criminal  actions,  in  which  de- 
fendants may  be  convicted,  and  made  to 
suffer  the  usual  penalties  which  are  im- 
posed on  convlctH ;  and  they  do  not,  there- 
fore, directly  apply  to  a  proceeding  like 
the  one  in  the  ease  at  bar,  where  the  de- 
fendant can,  at  the  worst,  only  lose  an 
office,  and  have  a  judgment  (not  a  fine) 
entered  against  him  for  f500  in  favor  of 
the  informer  who  makes  the  accusation, 
which  judgment  in  this  case  has  been 
waived  by  the  Informer.  Of  course  the  ac- 
cusntion,  like  any  pleading  in  any  kind  of 
an  action  or  proceeding,  civil  or  criminal, 
must  contain  the  substance  of  what  is  re- 
quired in  sul)divi8lon  2  of  secthm  950  of  the 
Penal  Code;  viz. :  "A  statement  of  the  acts 
constituting  the  offense,  in  ordinary  and 
concise  language,  and  in  such  a  manner 
as  to  enable  a  pei-son  of  common  under- 
standing to  know  what  is  intended." 
This  requirement  Is  fully  met  by  the  accu- 
sation in  the  case  at  bar,  for,  after  stating 
the  charge  generally,  it  gives,  in  detail, 


the  names  of  a  number  of  persons  from 
whom  taxes  were  collected,  and  the 
amounts  of  such  taxes.  As  to  the  point 
that  there  is  no  statement  of  the  time 
when  appellant  became  tax  collector,  or 
when  bis  present  term  commenced,  th'> 
averment  Is  that  the  appellant  "is,  and  . 
all  times  herein  mentioned  was,  the  duly 
elected,  qualified,  and  acting  tax  collector 
ot  said  San  Diego  county.  This  was  a 
sufficient  averment  on  that  point.  Of 
course,  the  proceeding  lies  only  against 
one  in  office,  and  not  against  one  whose 
term  has  expired,  but  the  accusation  suf- 
ficiently shows  appellant  to  be  in  odi.-e. 
There  are  no  other  points  presented  by  the 
demurrer  which  need  notice. 

4.  The  findings  show  that  appellant  was 
tax  collector  during  the  years  1887.  18SJ, 
and  18S9,  and  that  lils  prenent  term  com- 
menced on  the  first  Monday  of  January, 
1889,  he  thus  being  his  own  successor  In 
the  office.  And  the  findings  and  judgment 
are  attacked  by  appellant  because  they 
take  Into  account  taxes  collected  before 
January,  1889,  the  point  being  that,  as 
this  proceeding  isforthe  removal  of  appel- 
lant from  office,  nothing  can  be  considered 
that  occurred  before  the  commencement 
of  his  present  term.  But,  in  the  first  place, 
finding  19  was  evidently  intended  to  find, 
and  we  think  does  sufficiently  find,  that 
part  of  the  taxes  to  which  the  charge 
against  appellant  relates  were  collected  in 
1889  after  his  present  term  began,  without 
considering  the  other  findings  that  they 
were  collected  in  the  "collecting  season  of 
1888-89. "  And  in  the  second  place,  if  the 
finding  on  that  poin  t  be  not  specific  enough, 
it  is  found,  among  other  things,  that  part 
of  the  taxes  with  which  appellant  ischarged 
were  collected  In  December,  1888,  and  that 
the  taxes  collected  by  him  in  that  month 
were  not  paid  by  him  to  the  treasurer,  nor 
was  any  report  made  thereof  to  the  au- 
ditor "until  on  and  after  the  11th  day  of 
January,  1889, and  during  his  present  term 
of  office."  And  if  it  was  his  duty  to  pay 
over  the  taxes  to  the  treasurer,  and  settle 
with  the  auditor,  under  section  3753  et 
seq.  of  the  Political  Code,  in  January,  1S89, 
or  afterwards,  his  failure  to  do  so  was  a 
failure  during  his  present  term,  although 
they  may  have  come  into  his  possession  as 
collector  at  the  close  of  his  previous  term. 
If  he  bud  not  been  re-elected,  and  had  failed 
to  account,  he  could  not  have  been  pro- 
ceeded against  undersection 772,  Pen.  Code, 
because  he  would  have  been  beyond  the 
reach  of  a  proceeding  by  which  he  could  be 
"deprived  of  his  office. "  There  are  other 
provisions  of  the  Code,  however,  under 
which  he  would  have  been  then  liable.  But 
as  he  was  re-elected,  and  continued  in  pos- 
seHsiun  of  the  office,  whatever  misconduct 
he  was  afterwards  guilty  ot  occurred  dur- 
ing his  new  term. 

We  see  no  defects  in  the  findings,  assum- 
ing that  findings  were  necessary  in  this 
proceeding.  It  is  true  that  it  is  first  found 
that  the  double  and  illegal  taxes  with 
which  appellant  Is  charged  were.  In  the 
first  Instance,  collected  byhis  deputies  and 
clerks  inadvertently,  and  without  evil  In- 
tent on  their  part,  or  on  the  part  of  appel- 
lant; but  it  is  also  found  that  afterwards 
ho  "  knowingly,  willfully,  and  corruptly  re- 
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tained  the  eame  In  hla  poBsemlon,  and 
knowingly,  wlllfnlly,  and  corruptly  appro- 
priated the  same  to  his  own  use. "  Wheth- 
er or  not  thlBlaat  finding  Is  a  correct  state- 
ment of  fact,  waa  for  the  trial  court  to 
determine.  As  there  ia  no  evidence  before 
ns,  we  have  no  means  of  reviewing  it.  It 
mast  be  taken  here  as  true.  We  see  no  re- 
versible error  In  the  record.  Judi^ment 
affirmed. 

We  concur:  Works,  J. ;  Fox,  J. ;  Shahp- 
8TKIK,  J. ;  Patebbon,  J. 


»  Cal.  74  

MoCbacken  v.  Superior  Coubt.    (No. 
18.918.) 
(.Supreme  Court  of  Calif omia.    Sept  20, 1890.) 
AppEAii — Justification  of  Bubeties. 
The  sureties  in  a  bond  given  on  appeal  from 
a  justice  of  the  peace  having  failed  to  justify  in 
Dve  days  after  exception  to  their  sufBciency,  the 
superior  court  is  without  jorisdictlon  to  eirtend 
the  time  in  which  they  may  justify  or  new  sure- 
ties be  given;  Code  Civil  Proo.  Cal.  i  978,  pro- 
viding that  unless  they  or  other  sureties  justify 
in  five  days  "the  appeal  must  be  regarded  as  U 
no  such  undertaking  had  been  given. " 

In  bank.    Certiorari. 

Willis  &  Appel,  {Z.  T.  Uason,  of  counsel,) 
tor  petitioner.  E.  H.  Bentley  and  J.  Gard- 
iner, for  respondent. 

Works,  J.  This  Is  an  application  for  a 
writ  of  certiorari  to  review  and  annul  the 
action  of  the  superior  court  of  Los  Angeles 
county,  in  extending  the  time  for  filing  an 
nndertaking  on  appeal  from  a  justice's 
court,  and  In  taking  jurisdiction  of  the 
cause.  The  petitioner  brought  an  action 
In  the  justice's  court  and  recovered  a  judg- 
ment on  the  19Lh  day  of  April,  1890.  On 
the  24th  day  of  the  same  month  the  de- 
fendant servtrd  and  filed  bin  notice  of  ap- 
peal to  the  superior  court,  and  on  the  2d 
day  of  Mny  filed  In  the  justice's  court  his 
undertaking  on  appeal.  Ou  the  3d  day  of 
May  the  petitioner  duly  excepted  to  the 
Buffiolencv  of  the  sureties  on  the  undertak- 
ing, and  on  the  some  day  the  defendant 
gave  the  petitionernotice  that  the  sureties 
on  said  undertaking  would  justify  before 
tlie  Justice  on  the  7tb  day  of  May.  On 
that  (lay  the  petitioner  appeared,  but  the 
sureties  did  not  then  or  at  any  other  time 
uppear  and  justify.  No  new  undertaking 
was  filed  or  deposit  made  by  the  defend- 
ant In  the  justice's  court.  On  the  9th  day 
of  May,  and  after  the  expiration  of  the 
five  days  within  which  the  sureties  might 
have  Justified,  the  superior  court,  the  re- 
spondent in  this  proceeding,  made  an  or- 
der giving  the  defendant  in  that  action  30 
days  additional  time  within  which  to 
have  the  sureties  Justify,  or  give  other 
sureties.  After  the  expiration  of  30  days 
from  the  time  of  the  rendition  of  the  judg- 
ment the  petitioner  moved  to  dismiss  the 
appeal,  which  motion  waB  denied,  and 
the  defendant  was  then  allowed  to  give  a 
new  undertaking. 

It  is  contended  that.  In  making  the  or- 
der giving  the  defendant  time  within 
which  to  justify  bis  Buretles,  or  give  a  new 
undertaking,  and  in  permitting  the  defend- 
ant to  file  his  undertaking  after  the  ex- 
piration of  80  days  from  the  time  the  Judg- 


ment was  rendered,  the  respondent  exceed- 
ed its  jurisdiction,  and  that  Its  action 
should  be  annulled.  An  appeal  may  be 
taken  from  a  justice's  court  to  the  superior 
court  at  any  time  within  80  days  after  the 
rendition  of  the  Judgment.  Code  Civil 
Proc.  8  974.  To  effectuate  the  appeal 
three  things  are  neceflsary,  viz. :  The  fil- 
ing of  a  notice  of  appeal  with  the  justice, 
the  service  of  a  copy -of  the  notice  upon 
the  adverse  party,  and  the  filing  of  a  writ- 
ten undertaking ;  and  ail  of  these  things 
must  be  done  within  80  days  after  the  ren- 
dition of  the  Judgment.  Code  Civil  Proc. 
8§  974,  978;  Coker  v.  Superior  Court,  58  Cal. 
178.  In  Coker  v.  Superior  Court,  supra. 
It  was  said :  "All  of  these  are  Jurisdiction- 
al prerequisites.  None  of  them  can  be  dis- 
pensed with,  nor  can  any  of  them  if  not 
done  be  supplied,  or  if  fatally  defective  be 
remedied,  after  the  time  limited  by  the 
statute;  for,  until  all  the  prerequisites 
are  completed,  the  appeal  Is  not  effectual 
for  any  purpose."  Therefore,  if  no  under- 
taking had  been  given  In  this  case  within 
the  80  days,  it  is  clear  that  the  appeal 
would  not  have  been  effectual  for  any  pur- 
pose, and  the  superior  conrt  would  have 
had  no  power  or  juriBdict1<m  to  make  an 
order  extending  time  or  take  any  action 
whatever  In  the  case.  Here  an  undertak- 
ing was  given,  but  the  sureties  failed  to 
Justify  within  the  time  allowed  by  law . 
Section  978  of  the  Code  of  avil  Procedure 
provides :  "The  adverse  party  may  except 
to  the  BUfflclency  of  the  sureties  within 
five  dayB  after  the  filing  of  the  undertak- 
ing, and,  unless  they  or  other  sureties 
Justify  before  the  Justice  or  Judge  within 
five  days  thereafter,  upon  notice  to  the 
adverse  party,  to  the  amount  stated  in 
their  affidavits, the  appeal  must  be  regard- 
ed as  It  no  such  undertaking  had  been  giv- 
en. "  In  other  words,  It  the  sureties  fail 
to  Justify  within  the  time  prescribed,  the 
"appeal  Is  not  effectual  tor  any  purpose. " 
Wood  V.  Superior  Court.  67  Cal.  115,  7  Pac. 
Rep.  200.  The  time  within  which  these 
Jurii*dlctional  prerequisites  shall  be  com- 
pleted cannot  be  extended  by  an  order  of 
conrt.  Roush  v.  Van  Hagen,  17  Cal. 
122.  It  Is  evident  that  the  respondent  act- 
ed under  the  belief  that  section  1054  of  the 
Code  of  Civil  Procedure  gave  it  authority 
to  make  the  order;  but.  In  our  Judgment, 
the  section  referred  to  has  no  application 
to  this  case.  It  certainly  cannot  be  so 
construed  as  to  give  the  superior  conrt 
the  power  to  make  an  order  extending  the 
time  within  which  to  do  an  act  which  is 
required  to  be  done  in  the  justice's  court, 
and  which  must  be  done  within  the  time 
limited  by  the  statute,  in  order  to  give  the 
superior  court  jurisdiction  to  act  in  the 
case  at  all.  Whether  the  order  extending 
time  was  made  before  or  after  the  time 
when  the  act  must  be  done  In  the  justice's 
conrt,  can  make  no  difference.  The  su- 
perior conrt  had  no  jurisdiction  to  extend 
time  within  which  to  do  an  act  In  the  jus- 
tice's conrt  while  the  action  remained  in 
that  court,  and.  as  we  have  seen,  until  the 
sureties  justified  the  cause  remained  in  the 
Justice's  conrt.  The  appeal  was  not  effect- 
ual lor  any  purpose,  and  the  superior  court 
had  no  JurlBdlctlon  whatever  in  the  case. 
It  may  be  otherwise  where  a  d^ectire  or 
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Informal  onder taking  has  been  gl^en-  In 
Buch  c8He8  It  has  been  held  that  the  Bu- 
perior  court  may  allow  a  new  undertak- 
InR  to  be  filed.  Coulter  v.  Stark,  7  Cal. 
244;  Cunningham  v.  Hopkins,  8  Cal.  33; 
Kabe  v.  Hamilton,  15  Cal.  31;  Gray  v.  Su- 
perior Court,  61  Cal.  337;  Coker  v.  Same, 
58  Cal.  177.  But,  to  allow  the  superior 
court  to  assume  jurlBdiction,  and  make 
the  order  complained  of  in  this  case  as 
against  the  plain  provision  of  the  Code 
that,  "if  the  sureties  tail  to  justify  within 
the  time  fixed, "  it  must  be  regarded  "as  if 
no  such  undertaking  had  been  given," 
would  be  to  override  the  express  and  un- 
equivocal language  of  the  statute.  It  is 
well  said  In  Koush  v.  Van  Hagen,  17  Cal. 
122:  "It  was  necessary  that  the  sareties 
should  justify  within  five  days  after  the 
notice  of  exception,  and  the  failure  to  do 
so  rendered  the  appeal  a  nullity.  The 
statute  provides  that  upon  a  failure  to 
justify  within  the  time  limited,  the  appeal 
shall  be  regarded  as  If  no  undertaking  had 
been  given.  Tlie  orders  extending  the 
time  were  in  contravention  of  this  provis- 
ion, and  were  therefore  inoperative.  The 
Rtatute  is  peremptory  in  its  terms,  and 
the  consequence  of  a  violation  is  that  the 
party  loses  the  benefit  of  his  appeal.  'It 
has  been  repeatedly  held,'  says  Se<lgwlck, 
'that  courts  have  no  dispensing  power, 
even  in  matters  of  practice,  when  the  legis- 
lature has  spoken.  Thus,  where  a  statute 
declai-es  that  a  judge  at  chambers  may 
direct  a  new  trial,  if  application  be  made 
within  ten  days  after  judgment.  It  has 
been  said  that  he  can  no  more  enlarge  the 
time  than  he  can  legislate  in  any  other 
matter.  When  a  statute  fixes  the  time 
within  which  an  act  must  be  done,  the 
courts  have  no  power  to  enlarge  it,  al- 
though it  relates  to  a  mere  question  of 
practice.  So  where  an  appeal, to  bevalid, 
must  be  made  within  ten  days,  it  is  void 
if  taken  on  the  eleventh.'  Sedg.  St.  A 
Const.  Law,  3'22. "  An  undertaking  re- 
quired in  order  to  perfect  an  appeal  may 
be  distinguished  from  one  to  stay  proceed- 
ings. As  to  the  latter  It  is  not  necessary 
to  give  the  appellate  court  Jurisdiction, 
and  the  undertaking  necessary  to  give 
jurisdiction  having  been  given,  greater  lib- 
erty is  and  should  be  allowed  as  to  the 
giving  of  the  stay-bond  which  Is  only  nec- 
essary to  preserve  to  the  party  the  benefits 
of  his  appeal.  Hill  v.  Finnigan,  54  Cal. 
493 ;  Lee  Chuck  v.  Quan  Wo  Chong.  81  Cal. 
228,  22  Pac.  Rep.  594.  Authority  is  given 
the  supreme  court  to  accept  a  new  under- 
taking in  lieu  of  an  insufficient  one  in  cer- 
tain cases  and  on  certain  terms,  (St.  1861, 
p.  589,  §  3,)  but  we  know  of  no  such  stat- 
utory authority  on  the  part  of  the  superior 
court.  The  respondent  had  no  jurisdic- 
tion to  make  the  order  complained  of,  and 
its  action  must  be  annulled.  It  is  so  or- 
dered. 

We  concur:     Fox,  J.;    Pateubon,  J.; 
McFarland,  J. ;  Sharpstei.v,  J. 


ViSHER  V.  SWINNERTON.      (No.  13,932.) 

(Supreme  Court  of  California.    Sept.  26,  1890.) 

In  bank.    Mandamus. 
L.  W.  Elliott,  for  petitioner.    Baldwin 
&  Campbell,  for  respondent. 


Per  Curiam.  This  ig  an  application  for 
a  writ  of  mandate  to  compel  the  settle- 
ment of  a  bill  of  exceptions.  Some  of  the 
facts  allege,  and  upon  which  petitioner 
claims  be  is  entitled  to  have  a  bill  of  ex- 
ceptions settled,  are  denied  by  the  re- 
spondent. It  is  necessary  that  the  facts 
of  the  case  be  settled.  The  parties  being 
unable  to  agree  upon  a  referee,  it  is  or- 
dered that  the  matters  in  issue  be  i-eferred 
to  E.  E.  Hood,  Esq.,  of  Stockton,  Cal.,  to 
find  the  facts,  and  report  the  same  to  this 
court;  his  fees  therefor,  and  the  fees  of 
witnesses,  to  be  paid  as  in  cases  referred 
by  the  superior  court. 

M  CaL  n 

In  re  Moore's  Estate.    (No.  13,851.) 

{Supreme  Court  of  CallfomUi.     Sept  19,  1890.) 

Removal  of  Adhinistbatob — APFOiNTMHitT  Fess- 
iNO  Appeal. 

Pending  an  appeal  from  an  order  removing 
an  administrator,  he  is  merely  suspended  from 
office,  and  no  general  administrator  can  be  ap- 
pointed, but  a  special  one  only. 

Department  2.  Appeal  from  superior 
court,  Santa  Clara  county;  John  Ret- 
NOLDs,  .Judge. 

frank  M.  Stone,  fur  appellant.  Cb&s. 
B.  Younger,  lor  respondent. 

Sharpsteix,  .T.  This  appeal  iB  from  an 
order  appointing  Helen  M.  Moore  general 
administratrix  of  said  estate.  It  appears 
by  the  bill  of  exceptions  that  Thomas  W. 
Moure  was  duly  appointed  administrator 
of  said  ?Btate  on  the  4th  day  of  March, 
1872,  and  that  be  continued  such  adminis- 
trator until  August  29  or  September  7, 
1888,  when  he  was  removed  by  order  of  the 
court.  From  that  order  he  appealed  to 
the  supreme  court,  and  said  appeal  wa« 
pending  in  said  supreme  court  when  Baid 
Helen  M.  Moore  was  appointed  adminis- 
tratrix of  said  estate  by  the  order  of  thn 
court  from  which  this  appeal  )«  taken. 
The  contention  of  appellant  is  that,  pend- 
ing an  appeal  from  the  order  removing 
Thomas  W.  Moore  from  the  administra- 
tion of  the  estate  in  question,  the  court 
had  no  authority  to  appoint  other  than  a 
special  administrator.  In  support  of  that 
contention  he  cites  section  1411  of  theCtode 
of  Civil  Procedure,  which  provides,  among 
other  things,  that  "when  an  executor  or 
administrator  dies  or  is  suspended  or  re- 
moved, the  superior  court  or  a  judge 
thereof  must  appoint  a  special  adminis- 
trator." Pending  the  appeal  of  Thomas 
W.  Moore  from  the  order  removing  him 
he  was  suspended  from  office,  and  it  was 
within  the  power  of  the  court  to  appoint 
a  special  administrator  to  act  during  the 
period  of  suspension,  but  not  to  appoint  a 
general  administrator  until  such  order  or 
removal  became  final.  The  grounds  upon 
which  we  are  urged  to  dismiss  the  appeal 
are  not  sufficient  to  justify  a  dismissal. 

We  concur:  Thornton,  J.;  McFab- 
land,  J. 

8S  Cal.   78 

Alpers  V.  Hunt.    (No.  12,801.) 
(Supreme  Court  of  Coli/omio.    Sept.  27, 1890.) 

BaRBATROITS  COJJTHACTS — PtTBLlC  POUOT — ^Prac- 

TicB— Appeal. 
1.  Where,  in  an  action  on  contract,  defend- 
ant moves  for  a  noasuit  at  the  close  of  plaintitrs 
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eridence  on  the  gtoonA  tbat  the  contract  alleged 
is  contrary  to  pabllc  imlicy,  and  the  motion  is 
orerruled,  but  the  covirt  dranta  a  new  trial  on 
the  ground  that  it  erred  m  overruling  the  mo- 
tion, the  suiBoiencT  of  the  oomplaiut  may  be  con- 
sidered on  plaintiff's  appeal  ilrom  the  order 
granting  the  new  trial,  but  not  the  evidence. 

2.  A  contract  by  an  attorney  to  pay  a  layman 
a  third  of  his  fee.  If  the  layman  procures  the 
employment  of  the  attorney  by  a  litigant,  is  con- 
twffy  to  public  policy,  and  void,  under  Code 
Civil  Froc.  Cal.  f  287,  subd.  4,  declaring  that  an 
attorney  may  be  removed  or  suspended  for 
"lending  his  name  to  be  used  as  attorney  and 
counselor  by  another  person  who  is  not  an  at- 
torney and  ooonselor, "  as  the  effect  of  such  aeon- 
tract  is  to  permit,  by  indirection,  the  use  of  an 
attorney's  name  by  another  not  an  attorney. 

DepHrtment  2.  Appeal  from  saperlor 
eourt,  city  and  county  of  Sau  Francisco; 
T.  H.  Reakden,  Judge. 

jR.  Percy  Wrigbt. for  appellant.  Sullivan 
<fi  SullivHn,  for  respondent. 

Tbornton,  J.  This  is  an  action  brongbt 
by  the  plaintiff,  as  atsRignee  of  William  L. 
Bolte,  against  John  Hunt,  executor  of  the 
last  will  and  testament  of  George  F. 
Sharp,  to  recover  a  sum  of  money  claimed 
to  be  dne  on  a  contract  alleged  to  have 
been  made  by  Sharp  and  I.  C.  McCeney 
with  plaintiff's  assignor.  On  the  trial  ver- 
dict and  Judgment  passed  for  plaintiff. 
Defendant  moved  for  a  new  trial,  which 
was  e:ranted,  and,  from  the  order  grant- 
ing the  motion,  plaintiff  appealed. 

The  main  question  to  be  determined 
herein  arises  on  the  complaint.  The  aver- 
ments of  the  complaint  set  forth  that, 
prior  to  the  Ist  day  of  August,  1878,  Greorge 
F.  Sharp  and  Julius  C.  McCeney  were  at- 
torneys Ht  law, practicing  their  profession 
In  the  city  and  county  of  San  Francisco ; 
that,  in  August,  1878,  Mrs.  Volina  E.  liar- 
rigan  was  the  owner  of,  and  claimed  an 
interest  in  the  estate  of  Eliza  Basliell,  de- 
ceased, which  claim  was  contested  by 
other  persons,  and  required  the  services  of 
attomeysat  law  for  its  enforcement;  that, 
about  the  time  last  mentioned.  Sharp  & 
McCeney  agreed  with  one  William  L.  Bolte 
that,  if  he,  Bolte,  would  procure  Mrs.  Bar- 
rigan  to  employ  them  as  attorneys  at  law 
tn  the  matter  of  her  interest  and  claim, 
above  mentioned,  he,  Bolte,  should  be  en- 
titled to  and  should  have  one-third  part 
of  whatever  should  be  received  by  them, 
or  either  of  them,  by  reason  of  and  under 
said  employment;  tbat  thereupon  Bnlte 
procured  Mrs.  Hsrrigan  to  employ  them 
as  attorneys  at  law  in  the  matter  of  her 
Interest  and  claim ;  that,  in  pursuance  of 
the  arrangement  thus  brought  about  by 
Bolte,  Mrs.  Harrigan  entered  into  aeon- 
tract  with  Sharp  &  McCeney,  whereby. 
In  consideration  of  their  professional  serv- 
ices to  be  rendered  In  and  about  her  said 
Interest  and  claJm,  she  agreed  to  give 
them  one-third  part  of  whatever  share  of 
the  estate  of  Mrs.  Haskell  he  might  be- 
come entitled  to  or  receive  by  way  of  com- 
Sromise,  or  otherwise;  tbat  Sharp  & 
[cCeneyduly  performed  all  the  conditions 
of  their  said  contract,  and  by  such  services 
■he  became  entitled  to  a  large  amonnt  of 
property,  a  part  of  the  estate  aforesaid; 
tliat  Mrs.  Harrigan  thereupon  agreed  up- 
on a  certain  sum  of  money  to  be  paid 
Sharp  &  McCeney  in  satisfaction  of  their 


claim  against  her  under  the  contract 
above  stated,  which  the.y  agreed  to  ac- 
cept; that,  in  pursuance  of  this  agree- 
ment, Mrs.  Harrigan  executed  to  them  a 
promissory  note  for  the  sum  of  S14,400, 
bearing  date  the  Slst  day  of  January,  1880, 
payable  two  years  after  its  date,  with  in- 
terest, at  the  rate  of  7  per  cent,  per 
annum ;  that,  to  secure  the  jiayment  of 
this  note,  Mrs.  Harrigan,  with  others,  ex- 
ecuted to  Sharp  &  McCenoy  a  mortgage 
upon  certain  real  property;  that  alter- 
wards  McCeney  assigned  all  his  Interest  io 
thenote  and  mortgageto  Sharp;  that  the 
noteand  mortgagewere  subsequently  sold 
by  Sharp  for  the  sum  of  f  17,964.18,  which 
was  paid  to  him;  that  no  part  of  said 
sum  of  money  was  ever  paid  to  plaintiff 
or  his  assignor,  Bolte.  Other  averments 
are  made  in  the  complaint,  setting  forth 
the  relations  of  the  parties,  and  material 
to  show  plaintiff's  right  to  maintain  this 
action,  but,  as  they  have  no  bearing  on 
the  question  necessary  to  be  determined 
herein,  need  not  be  stated.  On  the  trial, 
the  plaintiff  having  put  in  his  eridence  and 
rested,  the  defendant  moved  for  a  non- 
suit, on  the  ground,  among  others,  (1) 
that  the  alleged  contract  between  McCeney 
&  Sharp  and  Mra.  Harrigan  is  against 
good  morals  and  public  policy:  and  (2) 
that  the  alleged  contract  between  Sharp 
&  McCeney  and  William  L.  Bolte  is 
against  good  morals  and  public  policy. 
The  motion  was  denied,  and  the  defendant 
excepted.  A  verdict  having  been  rendered 
for  plaintiff,  <lefendant  moved  for  a  new 
trial  on  a  statement.  In  it  he  asbigus  as 
nn  error  of  law  occurring  at  the  trial,  and 
excepted  to  by  him,  the  denial  of  his  mo- 
tion for  a  nonsuit.  On  the  hearing  of  the 
motion  for  a  new  trial,  the  court  granted 
it  "on  the  sole  ground  [as  appears  from 
the  transcript]  that  the  contract  sued 
upon  is  contrary  to  public  policy."  As 
above  stated,  the  motion  for  a  nonsuit 
has  reference  only  to  the  contract  alleged, 
and  the  error  of  law  set  out  in  the  state- 
ment is  of  the  same  Import.  The  contract 
Is  alleged  In  the  complaint  alone.  The 
motion  for  a  nonsuit  must  then  be  deter- 
mined on  the  allegations  of  that  pleading. 
The  court  must  have  granted  the  new 
trial  for  the  reason  that  the  contract  set 
forth  in  the  complaint  was  contrary  to 
public  policy,  for  from  the  complaint  only 
can  we  ascertain  the  contract  sued  on. 
And  here  we  may  remark  that,  according 
to  the  well -settled  practice,  the  court  be- 
low could  not.  In  i)a8Blng  on  the  motion 
for  a  new  trial,  go  beyond  the  grounds  on 
which  the  new  trial  was  asked ;  and,  in 
holding  the  action  of  the  court  to  have 
reference  only  to  the  contract  set  forth 
in  the  complaint,  we  confine  the  course 
pursued  by  the  court  to  the  contract  al- 
leged therein,  and  to  the  grounds  on  which 
the  defendant  asked  for  a  nonsuit.  From 
the  foregoing  it  is  clear  that,  in  passing 
on  the  question  as  to  the  character  of  the 
contract,  the  court  is  limited  to  what  is 
stated  by  plaintiff  in  setting  forth  hia 
cause  of  action,  and  tbat  the  evidence  In- 
troduced on  the  trial  cannot  be  consid- 
ered. 

But  it  is  argued  by  eounsel  for  appellant 
(plaintiff  below)    that,  on   an  appeal,  aa 
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this  is,  troin  an  order  KrantinK  a  new  tri- 
al, the  Bufflclency  ol  the  complaint  cannot 
be  consiclered.  To  support  this  contention 
counsel  make  reference  to  several  cases  de- 
cided  hy  this  court,  viz. :  Spanagel  v.  Del- 
linger,  38  Cal.  2S3 ;  People  v.  Turner,  39Cal. 
S72;  Mason  r.  Austin,  46  Cal.  S85;  Jacks  v. 
Buell,  47  Cal.  162;  Onderdonk  v.  San  Fran- 
cisco, 75  Cal.  684,  17  Pac.  Rep.  678;  and 
Wheeler  v.  Kassabaum,  76  Cal.  90, 18  Pac. 
Bep.  119.  In  the  cases  cited  the  qaestiun 
presented  is  entirely  unlike  the  one  pre- 
sented here.  In  this  case  the  defendant 
moved  for  a  nonsuit  on  grounds  thatchal- 
lenged  the  sufBciency  of  the  complaint,  in 
that  it  set  forth  a  contra,ct  on  which  an 
action  could  not  be  maintained.  The  non- 
suit was  denied,  and  an  exception  was 
regularly  reserved.  The  defendant  then 
found  himself  in  a  position  wliare  he  had  a 
right  to  have  the  ruling  of  the  court  on 
bis  motion  i-evieweU  on  a  motion  for  a 
new  trial.  The  ruling  of  the  court  on  de- 
fendant's motion  fur  a  nonsuit,  and  his  ex- 
ception thereto,  could  be  set  forth  In  a 
statement  or  bill  of  exceptions  as  an  error 
of  law  occurring  at  the  trial,  and  there  ex- 
cepted to  by  him  that  it  might  be  reviewed 
as  above  set  forth.  This  right  was  as- 
snred  to  him  by  the  provisions  of  the  stat- 
ute. Code  Ovll  Proc.  §  657,  subd.  7;  Id, 
§§  658,  659.  On  the  hearing  of  the  motion 
for  a  new  trial,  the  court  a  quo  had  an  op- 
portunity of  reversing  Its  former  action. 
If  it  approved  its  previous  mllng,  the  mo- 
tion for  a  new  trial  would  be  denied.  If 
its  previous  ruling  was,  in  its  Judgment,  er- 
roneous, it  was  empowered  to  recall  it, 
and  grant  a  new  trial.  On  such  hearing  it 
was  in  the  line  of  the  regular  procedure  to 
confirm  its  former  action,  or  disapprove 
and  recall  it.  Such  course  tbelaw  sanctions 
as  applicable  to  all  errors  of  law.  An  er- 
ror committed  in  passing  on  a  motion  for 
a  nonsuit  constituted  no  exception  to  the 
rule.  Whether  the  court  denied  or  grant- 
ed a  new  trial,  its  action  was  subject  to 
be  reversed  on  appeal.  The  plaintiff  had 
a  right  to  appeal  from  the  order  granting 
a  new  trial,  and  his  appeal  would  bring 
before  the  court  the  action  of  thecourt  be- 
low, as  to  every  question  germane  to  the 
Inquiry  whether  the  lower  court's  action 
was  in  accordance  with  law  or  not.  If 
thecourt  below  had  on  the  trial  commit- 
ted an  error  for  which  it  was  proper,  on  Its 
being  regularly  brought  before  it,  to  grant 
a  new  trial,  this  court  would  approve  and 
afiBrm  the  action  of  such  court  In  grant- 
ing such  relief.  If,  on  the  contrary,  no 
such  error  had  been  committed,  If  the 
court  below  had  on  the  trial  before  it 
ruled  correctly,  this  court  would,  in  ac- 
cordance with  such  view,  hold  the  order 
granting  a  new  trial  erroneous,  and  re- 
verse it.  This  is  the  usual  course  of  prac- 
tice in  the  courts  of  this  state,  and  we  see 
nothing  in  It  foreign  to  the  procedure  pre- 
scribed by  law.  It  has  been  a  practice, 
not  unusual  in  our  courts,  to  ask  a  trial 
court  to  instruct  the  jury,  when  the  com- 
plaint did  not  state  facts  sutticlent  to  con- 
stitute a  cause  of  action,  to  find  a  verdict 
for  defendant.  Whether  given  or  refused 
such  ruling  could  be  reviewed  on  motion 
for  a  new  trial;  and,  on  the  hearing  of 
this  latter  motion,  whetbor  favorable  or 


adverse  to  themotion,an  appeal  conld  be 
prosecuted  from  the  order  granting  or  r^ 
fusing  the  new  trial,  and  the  action  of  the 
trial  court  passed  un  in  this  court,  and  ei- 
ther approved  or  set  aside.  We  see  noth- 
ing irregular  here  in  having  the  question 
made  on  the  motion  for  a  nonsuit  consid 
ered  and  passed  on  in  this  court,  though  it 
does  go  to  the  sufficiency  or  insufficiency  of 
the  complaint.  The  question  comes  before 
OS  in  the  regular  coarse  of  procedure,  and 
the  legal  exigencies  ot  the  case  demand  that 
it  be  considered  and  determined.  If  this 
court  failed  to  pass  on  the  point,  it  would 
in  effect  hold  that  there  was  error  of  law 
occurring  at  the  trial,  and  there  excepted 
to,  which  could  not  be  reviewed  on  a  mo- 
tion for  a  new  trial,  and  that,  too,  when 
the  statute  regulating  the  procedure  In 
our  courts  had  provided  that  all  such  er- 
rors should  be  so  reviewed.  There  is  noth- 
ing in  the  cases  cited  by  counsel  for  ap- 
pellant in  conflict  with  what  is  statml 
above.  In  our  judgment  the  question  is 
regularly  presented  here  for  decision,  and 
the  respondent  Is  entitled  to  have  it  de- 
termined. 

Is  the  contract  set  forth  in  the  complaint 
contrary  to  public  policy  or  good  morals. 
Such  vi  the  question  presented  to  ns  for 
determination.  That  contract  is  in  snb- 
stance  this:  A  third  person,  not  an  attor- 
ney and  counselor  at  law,  enteralnto  an 
agreement  with  an  attorney  and  counsel 
or  at  law  that  be  will  procure  his  em 
ployment  by  a  litigant,  and  that  in  con- 
sideration of  aucli  procurement  be  is  to 
have  from  the  attorney  and  counselor  so 
employed,  one-third  part  of  whatever  re- 
muneration the  attorney  receives  for  hia 
services  from  the  litigant.  Is  such  a  con- 
tract vuld  as  contended,  is  the  point  pre- 
sented for  consideration  and  decision. 
Courts  are  justliled  in  declaring  a  contract 
void  as  against  public  policy,  when  It  Is 
expressly  or  Impliedly  forbidden  by  the 
paramount  law,  or  by  some  principle  ot 
the  common  law,  or  by  the  provisiuns  of 
a  statute.  As  said  by  Chase,  C.  J.,  in  the 
License  Tax  Cases,  5  Wall.  469:  "This 
court  can  know  nothing  of  public  policy 
except  from  the  constitution  and  the 
laws,  and  the  course  of  admhilstration 
and  decision."  The  policy  of  the  state 
" can  be  ascertained  only  by  reference  to 
the  constitution  and  laws  passed  under  it, 
or,  which  Is  the  same  thing,  to  the  princi- 
ples underlying  and  recognized  by  the 
cunatitutlon  and  laws."  Lux  v.  Haggin, 
69  Cal.  808, 10  Pac.  Rep.  674.  Though  pub- 
lic policy  Is  a  doctrine  on  which  courts 
and  judges  should  proceed  with  caution, 
still  there  are  many  cases  to  be  found  In 
the  books  of  reports  In  which  the  doctrine 
has  been  applied.  Marriage  brokage 
bonds,  contracts  In  restraint  of  trade,  con- 
tracts by  expectant  heirs,  or  In  considera- 
tion ot  Illicit  cohabitation,  or  such  con- 
tracts as  may  Uijuriously  affect  the  admin- 
istration of  justice,  or  to  procure  a  con- 
tract from  a  public  officer,  or  to  pay  for 
an  appointment  to  office,  or  aiding  In 
pmcuring  an  appointment,  or  to  pay  for 
obtaining  a  pardon,  or  Injuriously  affect- 
ing the  public  interest  as  to  the  location 
of  the  terminus  of  a  railroad,— afford  in- 
stances of  the  application  of  the  doctrine. 
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See  6  Eob.  Pr.  c.  42,  pp.  407,  488,  where 
many  casus  are  i:ited  and  commented  on. 
In  considering  tbis  question,  oar  atten- 
tion mast  necessarily  be  given  to  the  stat- 
utes of  this  state  in  regard  to  attorneys 
and  counHelors  at  law.  They  are  to  bo 
found  in  the  Code  of  Civil  Procedure,  and 
in  the  section  to  which  reference  will  be 
herein  siieclally  made  The  following  pro- 
visions will  be  found  in  the  statute:  Any 
citizen  or  perBon  resident  of  this  state,  who 
has  boDH  Sdo  declared  his  intention  to  be- 
come a  citizen  in  the  manner  required  by 
law,  of  the  age  of  21  years,  of  good  moral 
character,  and  who  posseses  the  necessary 
qualifications  of  learning  and  ability,  is 
entitled  to  be  admitted  as  an  attorney  and 
counselor  at  law  in  all  the  courts  of  this 
state.  Code  Civil  Proc.  §  275.  Every  appli- 
cant for  such  admission  must  producesat- 
isfactory  testimonials  of  good  moral  char- 
acter, and  undergo  a  strict  examination 
as  to  his  qualitications  in  open  court.  Id. 
§  276.  If,  upon  examination,  he  Is  found 
qualified,  he  shall  be  by  the  court  admit- 
ted as  such  attorney  and  counselor,  by  an 
order  entered  to  that  effect  upon  its  rec- 
ords, and  a  certificate  of  such  record  shall 
be  given  tu  him  by  the  clerk  of  the  court, 
which  certificate  shall  be  his  license.  Id.  § 
377.  On  bis  admission ,  he  must  take  an  oa  tb 
to  support  the  constitution  of  the  United 
States,  and  the  constitution  of  this  state, 
and  faithfully  to  discharge  the  duties  of 
an  attorney  and  counselor  to  the  best  of 
bis  knowledge  and  ability.  Id.  §  278.  A 
roll  of  attorneys  is  to  be  kept  by  a  pre- 
scribed public  oflicer,  which  the  applicant, 
on  his  admission,  is  required  to  sign.  Id. 
§  280.  Any  person  practicing  law  in  any 
court,  except  a  Justice's  court  or  a  police 
court, without  having  received  a  license  as 
attorney  or  counselor,  is  declared  to  be 
guilty  of  a  contempt  of  court.  Id.  $  281. 
Section  2M2  of  the  same  Code  prescribes 
the  duty  of  an  attorney  and  connselor, 
by  the  provisions  of  which  be  is  required, 
inter  aha,  to  support  tbeconstitution  and 
laws  of  the  United  States  and  this  state, 
and  to  maintain  the  respect  due  to  the 
courts  of  Justice  and  judicial  officers. 
Bales  of  duty  are  farther  prescribed  in  this 
section,  which  are  Intended  to  regulate 
and  control  the  conduct  of  an  attorney 
and  counselor  with  regard  to  the  public, 
and  to  those  in  whose  behalf  they  appear 
in  court,  and  exercise  their  appropriate 
functions.  Authority  is  conferred  on  him 
In  the  discharge  of  his  duties  and  func- 
tions, peculiar  to  his  character  as  such. 
Id.  §  283.  He  is  subject  to  the  authority 
of  the  courts,  and  may  be,  for  cause 
shown,  suspended  or  removed,  and  de- 
prived of  the  light  to  pursue  his  profes- 
sion by  the  supreme  court,  or  either  de- 
partment thereof,  or  by  a  superior  court. 
Id.  §  287.  One  of  the  causes  for  which  he 
ma.v  be  removed  or  suspended  is  the  fol- 
lowing: "Lending  his  name  to  be  used  as 
attorney  and  counselor  by  another  per- 
son, who  is  not  an  attorne.y  and  counsel- 
or." Id.  §  287,  subd.  4.  The  foregoing 
provisions  taken  from  a  public  statute  are 
enacted,  not  only  In  the  interest  of  those 
who  employ  the  services  of  attorneys,  but 
in  the  interest  of  tlie  community  or  public 
at  large.  They  concern  the  admiuistra- 
v.24p.no.l7  -5i 


tion  of  justice,  always  a  subject  of  public 
concernment,  and  relate  to  a  class  of  of- 
ficers of  courts  in  which  the  people  of  the 
state  have  an  abiding  interest.  Bolte  was 
never  an  attorney  and  counselor  at  law. 
He  had  never  been  admitted  to  the  priv- 
ileges, or  authorized  to  exercise  the  rights, 
of  an  attorney  and  counselor.  He  bad 
never  assumed  or  been  authorised  to  as- 
sume any  of  the  functions  of  an  attorney 
and  counselor,  nor  was  he  bound  by  the 
obligations  of  such  a  position.  Now,  if 
either  of  the  attorneys  who  contracted 
with  Bolte  had  lent  to  the  latter  his  name 
to  be  used  by  him  as  attorney  and  coun- 
selor, he  would  have  been  guilty  of  a  vio- 
lation of  the  clause  abovequoted  from  sec- 
tion 287  of  the  Code  of  Civil  Procedure,  for 
which  he  would  have  been  liable  to  be  re- 
moved or  suspended  from  the  practice  of 
his  profession.  \yas  not  Bolte  really  al- 
lowed to  use  their  names  in  the  prosecu- 
tion of  a  matter  in  litigation?  Under  the 
employment  of  them  as  attorneys,  made 
through  Bolte's  procurement,  they  en- 
gaged to  use  their  faculties  as  attorneys 
and  counselors  at  law  for  his  beaefit,  and 
that,  too,  in  a  cause  in  which  he  had  no 
Interest  as  a  party.  By  the  terms  of  th.- 
agreement  he  was  to  derive  a  benefit  from 
the  rendition  of  their  services  in  their  pro- 
fessional capacity,  and  to  receive  a  share 
of  their  fee,  as  if  he  had  been  concerned 
with  them  as  a  regularly  admitted  attor* 
ney.  He  is  thus  enabled,  through  their 
agency,  vicariously,  and  not  openly  und 
in  his  own  name,  to  aid  in  the  prosecu- 
tion of  a  matter  in  litigation,  and  to  re- 
ceive through  it  such  a  reward  as  is  usu- 
ally gained  by  an  attorney  regularly  ac- 
mltted  to  exercise  his  profession.  An  at- 
torney is  prohibited  to  allow  the  direct 
use  o(  his  name  as  an  attorney  and  ooun- 
selor  at  law,  under  the  circumstances  dis- 
closed by  the  complaint  in  this  case.  Of 
what  avail  is  such  prohibition.  If  it  can  bo 
by  such  iudireotton  as  is  practiced  in  thie 
ccMe  evaded?  We  are  of  opinion  that  thu 
facts  here  disclose  a  case  of  indirect  viola- 
tion of  the  clause  referred  to,  which  is  ae 
much  forbidden  as  a  direct  violation.  I! 
such  a  practice  were  allowed,  an  attorney 
might  have  a  number  of  undisclosed  asso 
elates  through  his  agency  exercising  the 
functions  of  an  attorney  and  counselor, 
and  reaping  the  rewards  flowing  there- 
from, without  resting  under  any  of  the  rfc- 
sponslbilities  incident  to  such  a  position, 
and  possessing  none  of  the  qualifieutlonH 
which  the  law  demands  and  requires. 
Such  a  practice  would  tend  to  increase  the 
amounts  demanded  for  professional  serv- 
ices. In  such  a  case  an  attorney  would  be 
Induced  to  demand  a  larger  sum  for  bin 
services,  as  he  would  have  to  divide  such 
sum  with  a  third  person. 

We  have  examined  Bunn  v.  Guy,  4  East, 
190,  and  Candler  v.  Candler,  Jac.  225,  clt>. 
ed  by  counsel  for  appellant  to  sustain 
the  validity  of  the  contract  sued  on.  We 
do  not  consider  them  applicable  to  the 
case  before  us.  Theottice  of  attorney  in 
England  is  entirely  different  from  that  of 
an  attorney  and  counselor  in  this  s'tate. 
In  England,  the  fees  of  an  attorney  are 
fixed  by  statute,  or  rulew  of  court,  or  or- 
ders in  council,  and  hta  bill  of  costs  and 
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charges  foi*  disbursements  are  subject  to 
be  taxed  by  a  taxing  officer,  and  the  taxa- 
tion reconsidered  by  such  officer.  The  de- 
cision of  the  taxing  officer  can  also  be  re- 
vised by  the  Judjfe  on  appeal.  Weelcs, 
Attys.  §§  324,  825,  et  seq.  We  cannot  sup- 
pose that  the  fact  that  the  attorney  liHS 
to  share  the  amount  of  his  bill  with  an 
outsider,  would  at  all  aflect  the  amount 
allowed  him.  That  amount  would  be  the 
same  regardless  of  thecircumstance  that  he 
was  bound  by  his  agroenient  to  divide  it 
with  another.  The  laws  of  England  regu- 
lating the  appointments,  duties,  and  con- 
duct of  attorneys  have  not  been  brought 
to  our  notice,  and  therefore  we  cannot  de- 
termine how  tar  the  laws  there  prevailing 
permit  or  recognize  as  legal  a  contract 
made  by  an  attorney  to  share  his  fees 
with  a  third  person.  Under  such  circum- 
stances this  court  could  not,  with  anycon- 
fldence,  pronounce  any  judgment  how 
Buch  a  contract  would  be  affected  l>y  En- 
glish statutes  or  rules  of  court.  In  Bunn 
V.  Guy  the  validity  of  a  contract  between 
attorneys  was  called  in  question.  A  prac- 
ticing attorney  (Carpenter)  agi-eed  for  a 
valuable  consideration  to  relinquish  his 
business  and  recommend  his  clients  to  two 
other  attorneys  (Bunn  and  Guy)  and  that 
he  would  not  himself  practice  within  cer- 
tain limits,  and  would  permit  them  to 

nalie  use  of  his  name  in  their  Arm  for  a 
certain  time,  without  any  interference  on 
his  part.  The  question  arose  in  chancery 
concerning  the  nutrshaling  of  assets,  and 
a  case  stating  the  above  contract  was 
sent  by  the  lord  chancellor  to  the  court  of 
king's  bench  for  its  opinion.  The  court 
certified  their  opinion  to  the  court  of  chan- 
cery that  the  contract  above  stated  was 
good  In  law.  m  Candler  v.  Candler,  j ac. 
225,  an  agreement  by  an  attorney  to  pay 
a  share  of  the  profits  of  his  business  to  the 
widow  of  his  deceased  father,  who  had 
been  nn  attorney,  was  held  valid.    The 

agreement  was  made  by  deed  between  the 
widow  of  Henry  Candler,  the  deceased  fa- 
ther, and  their  son  Henry  Candler.  It 
was  recited  in  the  deed  that  the  agreement 
was  entered  into  under  a  due  sense  of  the 
influence  which  his  mother  and  family 
could  retain  with  his  father's  clients  and 
connections,  and  the  widow  (Mary  Cand- 
ler) covenanted  to  use  her  utmost  endeav- 
ors and  influence  to  induce  her  friends  and 
connections  to  employ  him.  The  lord 
chancellor.  (El,don,)  in  delivering  his  judg- 
ment, said:  "I  have  thought  that,  con- 
sistently with  the  policy  of  the  law,  agree- 
ments could  not  be  made  by  which  they 
[referring  to  attorneys]  contract  to  rec- 
ommend those  who  succeed  them.  I 
doubted  whether  professional  men  could 
be  recommended,  not  for  skill  and  knowl- 
edge in  their  profession,  but  for  a  sum  of 
money  paid  and  advanced.  I  knew  that 
this  would  rip  up  many  transactions,  and 
I  was  happy  that  the  court  of  king's  bench 
was  of  a  different  opinion,  though  I  never 
could  entirely  reconcile  myself  to  their 
doctrine. "  The  opinion  in  Bunn  v.  Guy, 
Hupr^,  was  here  referred  to  by  Lord  Ei^ 
DON.  In  our  judgment  the  remarks  of 
Lord  Ei.KON,  quoted  above,  may  well 
create  a  strong  doubt  as  to  the  correct- 
ness of  the  conclusion  reached  In  Bunn  v. 


Guy.  However,  for  the  reasons  above 
given,  we  cannot  follow  the  rulings  in  the 
cases  just  noticed.  It  Is  clear  that  the 
right  of  the  plaintiff  to  recover  herein  is 
the  same  as  that  of  his  assignor,  Bolte. 
If  the  latter  cannot  recover,  neither  can 
the  plaintiff,  his  assignee.  The  considera- 
tions expressed  herein  have  led  this  court 
to  the  conclusion  that  the  contract  sued 
on,  and  alleged  in  the  complaint,  is  for- 
bidden by  the  policy  of  the  law,  and  void, 
and  that  the  court  below  erred  in  deny- 
ing the  defendant's  motion  for  a  non- 
suit. The  motion  for  a  new  trial  was. 
therefore,  properly  granted,  and  the  order 
appealed  from  must  be  atBrmed.  Thf 
view  taken  herein  disposes  of  the  case,  and 
it  becomes  unnecessary  to  pass  on  the 
other  questions  raised  by  counsel  for  ap- 
pellant.   Order  affirmed. 

We   concur:     McFarland,   J.;  Shabf- 

STKI.S,  J. 

"~~~  88  Cal.  151 

In  re  Lahiff's  Estate.     (No.  12,891.) 
(Sujircme  Court  of  Callfumla.    Oct  9, 1890.) 
Homestead — Wipe's  Separate  Estate. 

1.  Whcro  testatrix  dies  leavingnoother  prop- 
erty than  the  pi-emises  which  she  and  her  tras- 
baod  had  occupied  as  a  homestead,  although,  by 
her  will,  she  distributes  her  entire  estate  in  the 
form  of  money  bequests,  and  authorizes  her  ex- 
ecutor to  sell  the  whole  property,  the  interest  of 
the  lefi^ateesis  subject  to  the  right  of  the  husband 
to  a  homestead  for  a  liuiited  period,  and  to  the  au- 
thority and  duty  of  the  court  to  set  it  apart,  given 
by  Code  Civil  Proc.  Cal.  H  1485,  1468. 

2.  The  power  of  the  court  to  set  aside  the  prop- 
erty as  a  homestead  is  not  defeated  by  the  fact 
that,  previous  to  the  application  of  tlis  husband, 
the  executor  had  negotiated  a  sale  of  the  prop- 
erty, which  had  not  yet  been  confirmed  by  the 
court 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V. 
CoFFKY,  Judge. 

Thomas  K.  Cuirau.  for  appellant.  E. 
H.  Rixibrd,  for  respondent. 

Fox,  J.  Catherine  Lahitt  died  testate  in 
November,  1887,  leaving  a  surviving  hus- 
band, Lawrence  Lahlff,  but  no  children. 
She  owned,  as  her  separate  property,  a 
lot  of  land  in  San  Francisco,  returned  in 
the  inventory  as  constituting  herentireee- 
tate,  appraised,  with  the  improvements 
on  it,  at  $5,000.  This  property  had  been 
occupied  by  herself  and  her  husband,  dur- 
ing her  life-time,  from  the  date  of  their 
marriage,  as  their  residence  and  home- 
stead; the  lower  floor  of  the  building  on 
the  front  of  the  lot  being  leased  out  for  a 
carpenter  shop,  the  upper  floor  being  di- 
vided into  four  rooms  suitable  for  dwell- 
ing purposes;  the  other  improvements  on 
the  lot  consisting  of  a  small  building  of 
two  rooms  in  the  rear,  and  a  Htable,  once 
accessible  from  the  rear  of  the  lot,  but,  at 
the  time  of  her  death,  inaccessible  and  un- 
occupied. By  her  will,  she  distributed  her 
entire  estate  in  the  form  of  money  be- 
quests; devising  to  her  husband  $600,  and 
no  more;  making  divers  other  specific  t>e- 
quests,  amounting  to  f  2,600,  to  other  rela- 
tives, and  $1,800  to  priests,  churches,  and 
charities;  and  making  Father  Pendegast 
residuary  legatee.  The  will  also  authorised 
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her  executor  to  sell  the  whole  of  her  prop- 
erty at  public  or  private  sale,  with  or 
without  notice,  and  without  obtaining  an 
order  of  sale.  The  will  having  been  ad- 
mitted to  probate, theexecntornegotiated 
a  sale  of  the  property,  reported  the  same 
to  the  court,  and  petitioned  for  confirma- 
tion thereof.  Pending  the  bearing  upon 
this  petition,  the  surviving  husband  ap- 
plied to  tliA  court,  upon  petition  setting 
out  the  facts  substantially  as  above  set 
forth,  for  an  order  setting  the  property 
apart  to  him  as  a  homestead.  Of  this, 
due  notice  was  given ;  and,  upon  the  hear- 
ing, the  heirs  and  devisees  appeared,  and 
demurred  to  the  petition.  The  demurrer 
was  overroled ;  when  the  contestants  an- 
swered, setting  up  the  facts  as  to  the  will, 
and  the  probate  thereof.  On  this  peti- 
tion, and  the  answer  thereto,  a  hearing 
was  had,  findings  filed,  and  a  decree  en- 
tered, setting  apart  the  property  to  the 
surviving  husband  as  u  homestead,  dur- 
ing the  period  of  his  natural  life;  but  re- 
quiring him,  Inasmuch  as  there  was  no 
other  property  of  the  estate,  to  pay  to  the 
executor  the  sum  of  S4S9  65,  costs  and  ex- 
penses of  administration.  From  this  de- 
cree, and  the  order  overruling  their  de- 
murrer, the  heirs  and  devisees  appeal. 

1.  The  court  did  not  err  in  overruling 
the  demurrer.  The  petition  did  not  dis- 
close a  state  of  facts  such  as  was  shown 
In  Maloney  v.  Hefer,  76  Cal.  422, 17  Pnc. 
Rep.  539,  cited  by  appellants;  and  that 
case  is  not,  therefore,  in  point.  While  the 
will  did  authorize  the  sale  of  the  prop- 
erty, and  attempted  to  dispose  thereof  in 
the  form  of  money  devises,  it  did  not  op- 
erate as  an  actual  transmutation  ol  the 
property  into  money.  When  the  will  be- 
came operative  at  all,  the  property  was, 
in  fact,  land  used  as  a  homestead,  though 
not  then  protected  as  such  by  selection 
and  recording.  The  parties  who  then  be- 
came Interested  therein  took  their  Inter- 
ests subject  and  subordinate  to  all  the  con- 
tingencies of  administration,  and,  among 
others,  to  the  authority  conferred  by  law 
upon  the  court  to  set  the  same  apart,  for 
a  limited  period,  to  the  surviving  hue- 
band  as  a  homestead,  as  well  as  to  appro- 
priate the  same  for  the  payment  of  debts, 
if  there  were  any.  Civil  Code,  §  1265;  Code 
Civil  Proc.  §  1474;  Suleberger  v.  Suleberger, 
50  Cal.  885. 

2.  Mo  homestead  having  been  selected 
and  recorded  during  the  life-time  of  the 
decedent,  it  was  the  duty  of  the  court  to 
designate  and  set  apart  a  homestead  out 
of  the  community  property.  If  there  was 
any  such,  if  not,  then  ont  of  the  separate 
property  of  the  decedent,  (Code  Civil 
Proc.  §  1465;  In  re  Davis,  69  Cal.  458,10 
Pac.  Rep.  671 ;)  and  it  might  be  done  from 
any  property  suitable  for  the  purpose,  (In 
re  Sharp,  78  Cal.  48S,  21  Pac.  Rep.  182.) 
It  there  was  no  minor  child,  then  it  was 
for  the  surviving  husband  alone,  (Code 
Civil  Proc.  §  1468;)  but.  if  taken,  as  this 
was,  from  the  separate  property  of  the  de- 
cedent, it  could  be  for  only  a  limited  peri- 
od, as  was  done  in  this  case.  While  it  is 
true  that  the  husband  could  not  have  se- 
lected and  made  a  homestead  of  this  prop- 
erty without  the  consent  of  his  wife,  while 
she  was  living.  (Civil  Code,  §  1239,}  it  is 


equally  true  that  the  court  may  set  It 
apart  as  such  after  her  death,  under  the 
]>roTi8ionB  of  sections  1465  and  1468,  Code 
Civil  Proc.  The  power  of  the  court  in  this 
regard  is  not  defeated  by  the  action  of  the 
executor  in  negotiating  a  sale  which  is  un- 
confirmed, before  the  decree  setting  apart 
the  homestead  is  made.  Decree  and  order 
affirmed. 

We  concur:  Bbatty.C.  J.;  Shabpstein, 
J.;  McFarland,J.;  Fatbb80.n,J.;  Thobn- 
TON,  J. 

«  Cal.  1« 
Hartioan  y.  SotTHEBN  Pac.  R.  Co.    (No. 

12,899.) 

(Supreme  Court  of  California.    Oct  3,  1890.) 

Deatk  bt  Wbonoful  Act — Action — ^Fabtiss — 
Res  Judicata. 

1.  Under  Code  Civil  Proc.  CaL  S  877,  permit- 
ting either  the  heirs  or  personal  representative 
of  a  decedent  to  bring  an  action  for  his  wrongful 
death,  only  one  action  for  such  cause  can  be 
brought,  and  a  recovery  by  the  executor  is  a  bar 
to  an  action  by  the  heirs. 

2.  Under  Code  Civil  Proc.  Cal.  §  1688,  giving 
executors  and  administrators  poner  to  oompromise, 
with  the  approval  of  the  probate  court,  debts  due 
decedent,  tho  executor  may  compromise  a  suit 
brought  to  enforce  a  claim  for  decedent's  wrong- 
ful death. 

Department  1.  Appeal  from  superior 
court.  Contra  Costa  county;  .).  P.  Jones, 
Judge. 

D.  Af.  Delmas  and  George  Letiaaky,  for 
appellant.     W.  L.  Dudley,  lor  respondent. 

Fox,  J.  Patrick  Hartigan  died  June  IS, 
1886,  from  Injuries  alleged  to  have  been  re- 
ceived through  the  negligence  of  the  defend- 
ant. He  left  a  widow,  the  plaintiff  in  this 
action,  but  no  children ;  also  a  will,  of 
which  he  named  John  McCarthy  as  execu- 
tor. The  will  being  duly  proved  and  ad- 
mitted to  probate,  and  letters  testamentv- 
ary  Issued  to  McCarthy,  he  brought  an  ac- 
tion against  the  present  defendant  for 
damages  for  the  Injuries  resulting  in  the 
death  of  his  testator.  Afterwards,  and 
before  the  answer  was  filed  to  the  com- 
plaint in  that  action,  the  plaintiff  herein 
brought  this  suit  against  the  samedefend- 
ant,  and  upon  the  same  cause  of  action. 
She  then  filed  an  intervention  in  the  suit 
brought  by  the  executor,  denying  the  right 
of  the  executor  to  maintain  the  action, 
and  praying  that  he  be  not  allowed  to 
proceed  therewith.  To  that  intervention 
the  executor  answered,  and  the  defendant 
answered  to  both  the  complaint  and  the 
intervention,— both  after  demurrers  had 
been  Interposed  thereto  and  overruled.  In 
that  former  action  a  offer  was  made  to 
allow  the  plalntlfl  to  take  Judgment  for 
the  sum  of  95,000;  the  offer  was  reported 
to  the  probate  court,  and  upon  hearing  of 
petition  filed  in  that  behalf,  at  which  the 
widow  appeared  and  was  beard  in  the 
matter,  the  executor  was  authorised  by 
the  court  to  accept  the  offer,  and  the  same 
was  accej)ted,  and  Judgment  entered  ac- 
cordingly, and  subsequently  paid,  anjl  sat- 
isfaction thereof  entered.  Subsequently, 
this  case  came  on  for  trial,  and  the  plain- 
tiff having  introduced  her  evidence  and 
rested,  the  defendant  offered,  and  there 
was  admitted  in  evidence,  against  the  ob- 
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lection  of  plaintiff,  the  Judgment  roll  and 
BatlBlaction  of  judKmentin  tbeformercase. 
After  argument  of  the  case,  the  court 
charged  the  jury  that  said  former  Jadg- 
mentbaving  been  plead  In  bar,  and  having 
been  offered  and  admitted  In  evidence,  the 
same  was  a  bar  to  this  action,  and  that 
they  should  therefore  find  for  the  defend- 
ant. Verdict  and  judgment  accordingly, 
from  which  plaintiff  appealn. 

There  waH  no  error  in  the  instruction. 
The  right  of  action  is  purely  a  statutory 
one,  and  under  section  3T7,  Code  Civil  Proc, 
could  be  brought  by  either  the  heirs,  or 
the  personal  representative,  but  separate 
actions  could  not  be  brouo;h  t  or  m  ain  tained 
by  both.  Under  the  former  statute  It 
could  only  be  brought  by  the  executor  or 
administrator,  (Kramer  v.  Railroad  Co., 
25  Cal.  434,)  but  that  law  has  been  so 
amended  in  and  by  the  Code  that  now  it 
may  be  maintained  by  either  the  heir  or 
the  executor  or  aduilnistrator.  On  this 
subject  this  court  has  recently  said :  "But 
one  action  is  permitted,  and  that  action 
may  be  brought  either  by  the  heirs  of  the 
deceased,  or  by  his  personal  representa- 
tives, and  when  one  action  is  brought, 
and  the  court  has  obtained  jurisdiction  of 
it,  that  is  the  i>nly  action  which  the  stat- 
ute permits.  As,  for  instance,  when  tho 
personal  representative  of  the  deceased 
brings  an  action  to  recover  damages  for 
the  act  or  negligence  causing  death,  if  an- 
other action  is  afterwards  brought  by  the 
lielrs  of  the  deceased,  the  pendency  of  the 
prior  action  may  be  well  pleaded  in  abate- 
ment of  it;  or  If  a  judgment  has  been  ren- 
dered in  the  first,  such  judgment  may  be 
well  pleaded  in  bar  of  tlie second,  action." 
Munro  v.  Dredging,  etc.,  Co.,  ante,  303, 
30i>,  (No.  12,481.  filed  June  12,1890.)  This 
being  the  language  of  this  court  in  bank, 
and  directly  in  point  on  the  question  in- 
volved here.  It  is  conclusive  of  this  case, 
and  it  becomes  uunecessary  to  discuss  any 
of  the  other  points  made  by  the  appellant. 
The  executor  had  authority,  with  the  ap- 
proval of  the  probate  court,  to  make  the 
compromise.  Code  Civil  Proc.  §  1588; 
Monlton  v.  Holmes,  57  Cal.  843.  Judg- 
ment aWrmed. 

We  concur:    Paterson,  J.;  Works,  J, 


88  Cal.  132  

Lanoan  v.  Laxgan.    (No.  13,593.) 

(Supreme  Court  of  California.    Sept.  80,  1890.) 

Ai'PEiL— Jurisdictional  Amocst — Dismissal. 

1.  An  order  to  payJ'J5  per  month  alimony,  be- 
ing a  continuing  order  under  which  tho  j)ayment 
of  more  than  $:iO0  may  be  enforced,  is  within  the 
appellate  jurisdiction  of  the  supremo  court. 

2.  An  appeal  from  an  order  allowing  alimony 
will  not  be  dismissed  on  tho  grounds  that  it  is 
vexatious,  and  is  interposed  for  the  piu-pose  of 
depriving  the  plaintiff  of  means  of  support  pend- 
ing litigation. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  Wal- 
ter H.  Levy,  Judge. 

Matthews  <St  Murse,  for  appellant.  Joha 
E.  Snndstroni,  (Manuel  Eyre,  ol  counsel,) 
for  respondent. 

Beattt,  C.  J.  This  Is  an  action  for  di- 
vorce in  which   the  aupertor  court  has 


made  two  orders  for  temporary  alimony, 
one  roqairing  the  defendant  to  pay  to  the 
plaintiff  f 25  each  month  for  her  support, 
and  another  requiring  him  to  pay  her  $150 
for  cormsel  fees.  Separate  appeals  were 
ta  ken  from  each  order.  The  appeal  from  the 
second  order  was  dismissed  on  motion  of 
respondent,  because  the  amount  involved 
was  too  small  to  give  the  court  jurisdic- 
tion. 83  Cal.  618,  23  Pac.  Rep.  1084.  Re- 
spondent now  moves  to  dismiss  the  ap- 
peal from  the  first  order  on  the  same 
ground.  But  the  order  tr  pay  $25  a 
month  is  a  continuing  order  under  which 
the  payment  of  more  than  $300  may  be  en- 
forced, and  it  is  therefore  within  the  ap- 
pellate jurisdiction  of  this  court.  If  it  had 
been  so  limited  by  its  terms  that  it  could 
not  be  enforced  for  so  much  as  $300,  the 
case  would  have  been  different;  but,  as  it 
is,  the  motion  to  dismiss  must  be  denied. 
It  has  been  suggested  that  this  appeal  is 
vexatious,  and  merely  intended  to  de- 
prive the  plaintiff  of  the  means  of  sup- 
port, pending  the  litigation.  This  may  or 
may  not  be  true  of  this  case,  but  it  is  ob- 
vious that  in  like  cases  vexatious  appeals 
may  be  prosecuted,  especially  if  it  is  un- 
derstood that  the  taking  of  an  appeal  will 
suspend  the  payment  of  alimony  for  a 
long  time,  and  thereby  inflict  great  hard- 
ship upon  a  party  having  no  other  means 
of  support.  To  prevent  this  inconvenience 
as  far  as  possible  we  have  determined  to 
expedite  the  hearing  ul  appeals  in  this 
class  of  cases.  Hereafter,  on  application 
of  respondent,  they  will  be  placed  on  the 
next  calendar  made  up  after  the  filing  of 
the  transcript,  and  when  an  appeal  is 
found  to  have  been  taken  for  delay  the 
usual  penalty  will  be  Imposed.  Motion 
denied. 

We  concur:  Sharpstein,  J.;  McFab- 
LAND,  J. ;  Fox,  J. 

M  Cal.  lU 

Sanders  v.  Russell.    (No.  1.3,745.) 
(.Supreme  Court  of  California.    Oct  1, 1890.) 

HOMESTKAD — CLAIMS  AOAIKST  DECEDENT'S  ESTATI 

— Pkesestatiox  or  Claims. 

1.  The  homestead  of  a  hasband  and  wife  was 
their  community  property.  After  the  husband's 
death  a  judgment  was  rendered  against  the  widow, 
and  execution  levied  on  the  property.  After  tho 
widow's  death  the  judgment  creditor  instituted 

f  proceedings  under  Civil  Code  Cal.  $  1345,  to  have 
the  property  appraised,  and  the  excess  over  $5,000, 
if  any,  applied  on  his  judgment.  Held  that,  nn- 
dcj.Code  Civil  Proc.  §1605,  providing  that,ifexe«?n- 
tion  18  actually  levied  on  property  of  dooedent  be- 
fore his  death,  the  same  may  be  sold  for  the  sat- 
isfaction thereof,  but  otherwise  a  judgment 
against  decedent  must  be  presented  to  the  exec- 
utor or  administrator  lilio  any  other  claim,  as  the 
levy  on  the  homestead  created  no  lien,  the  pro- 
oeeain?  under  section  1245  could  not  be  main- 
tained, but  the  judgment  shoald  be  presented  to 
the  administrator. 

2.  Moreover,  if  the  levy  on  the  homestead 
created  a  lien,  the  proceeding  under  Civil  Code 
Cal.  (  1246,  could  not  be  maintained,  It  beingpro- 
vided  by  Code  Civil  Proa  Cal.  i  1475,  that,  "it 
tnere  be  subsisting  liens  or  incumbrances  on  the 
homestead,  the  claims  secured  thereby  must  be 
presented  and  allowed  as  other  claims  against  the 
estate. " 

In  bank.  Appeal  from  superior  court, 
Sacramento  county;  W.  C.  Van  Fleet, 
Judge. 
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Code  Civil  Proc.  S 1475, ppovlflee  that,  «if 
tbere  be  HubBlatlog  liens  or  incnmbranceB 
on  tbehomeBtead.theclalniB  secured  there- 
by nioBt  be  presented  and  allowed  aa  oth- 
er claims  against  the  estate. " 

Grove  L.  Jobason  and  Albert  M.  John- 
Hou,  lor  appellant.  A.  P.  CatUn  and  Lin- 
cola  White,  for  respondent. 

Fox,  J.  Judgment  went  for  defendant 
on  demurrer  to  the  complaint.  The  only 
qnestlon  on  this  appeal  is  whether  the 
complaint  states  facts  sufflcient  to  entitle 
the  plaintiff  to  maintain  the  action. 
James  and  Mary  W.  Lansing  were  hus- 
band and  wife.  The  premises  described  in 
the  complaint  were  their  community  prop- 
erty, duly  dedicated  as  a  homestead. 
James  Lansing  died,  when  the  premises 
became  the  sole  property  of  Mary  W.  Lan- 
sing by  operation  of  law,  (Civil  Code, 
§  1265,)  and  wa,s  protected  as  such  to  the 
survivor  in  the  same  manner  as  before  it 
had  been  protected  to  the  community  by 
its  homestead  character,  (Estate  of  Acker- 
man,  80  Cal.  208,  22  Pac.  Bep.  141.)  The 
death  of  the  husband  did  not  in  any  man- 
ner alter  the  state  ur  character  of  the 
homestead,  (Tyrrell  v.  Baldwin,  78  Cal. 
470,  21  Pac.  Bep.  116;)  but  upon  bis  death 
the  property  immediately  vested  in  the 
surviving  wife,  (Mawson  v.  Mawson,  50 
Cal.  639;  Estate  of  Headen,  52  Cal.  206; 
Oagiiardo  v.  Dumont,  54Cal.4»tt;  Herrold 
V.  Been,  68  Cal.  443.)  The  property  hav- 
ing thus  vested,  and  being  thus  protected, 
this  plaintiff,  on  April  0, 1886,  recovered  a 
Judgment  against  Mary  W.  Lansing,  for 
$6,288.75.  September  30,  1885,  he  caused 
execution  to  be  issued  and  levied  upon  the 
property,  and  duly  returned  with  the  levy 
Indorsed  thereon,  and  the  whole  to  be  duly 
entered  and  recorded  in  the  "Execution 
Book, "in  the  office  of  the  county  clerk. 
It  is  claimed  that,  at  the  time  of  this  levy, 
the  value  of  the  property  was  largely  in 
excess  of  f  5,000,  and  that,  as  to  the  excess, 
this  created  a  lien  upon  the  property.  But 
this  claim  is  not  tenable.  Property  im- 
pressed with  the  character  of  homestead, 
no  matter  what  its  value.  Is  exempt  from 
seizure  and  forced  sale.  There  was  no  lien 
of  the  Judgment,  and  the  levy  created  no 
lien,  but  simply  created  a  foundation  tor 
proceedings  under  the  statute,  (Civil  Code, 
§  1246  et  seq.,)  for  the  ascertainment  of 
the  value  of  the  property  covered  by  the 
declaration  of  homestead,  and  the  pro- 
curement of  an  order  of  court  for  the  par- 
tition or  sale  thereof,  and  the  application 
of  the  excess  to  the  satisfaction  of  the 
judgment.  Barrett  v.  Sims,  60  Cal.  618. 
619;  Lubbock  v.  McMann,  82  Cal.  280,  22 
Pac.  Rep.  1145.  In  October,  1885,  plaintiff 
commenced  procetidings  under  the  statute 
referred  to,  to  have  an  appraisement  of 
the  property,  and  secure  an  order  for  par- 
tition or  sale,  and  application  of  the  ex- 
cess to  the  satisfaction  of  his  judgment; 
but  these  proceedings  were  never  prose- 
cuted beyond  having  appraisers  appointed. 
They  never  qualified  or  acted,  and  no  fur- 
ther proceedings  were  taken  in  that  ac- 
tion. In  October.  1887,  Mary  W.  Lansing 
died,  and  the  present  defendant  was  ap- 
pointed her  administratrix,  qualified  as 
such,  and  entered  upon  the  discharge  of 


her  duties  as  such,  in  the  administration 
of  the  estate. 

£terlyinl889  this  action  wascommenced, 
which  is  sabstantially  a  proceeding  under 
the  same  statute,  (Civil  Code,  §  1245  et 
seq.,)  for  the  appraisement-  and  sale  or 
partition  of  the  property,  and  the  applica- 
tion of  ^be  excess  above  $5,000.  to  the  sat- 
isfaction of  his  judgment.  No  claim  was 
presented  to  the  admlniBtratrix,  and 
plaintiff  claims  that  be  was  not  required 
to  present  any,  but  that,  having  a  lien  up- 
on the  property,  he  was  entitled  to  pro- 
ceed under  section  1.506,  Code  Civil  Proc., 
directly  to  sale,  were  it  not  for  the  home- 
stead, but  that,  the  homestead  interven- 
ing, his  only  remedy  was  to  proceed  as  In 
this  action,  and  it  l>eing  to  enforce  a  lien 
the  law  did  not  require  the  presentation 
of  the  claim  to  the  administrator,  he  hav- 
ing waived  in  his  complaint  all  claim 
against  the  estate  for  deficiency.  But  we 
have  already  seen  that  he  bad  no  lien. 
Even  if  he  ever  acquired  one.  either  by 
Judgment  or  levy,  it  expired  before  the  in- 
stitution of  this  proceeding.  Bagley  v. 
Ward,|87  Cal.  121 ;  Kogen  T.  Druffel,46Cal. 
654.  If  the  levy  created  a  lien,  it  did  not 
extend  it  beyond  the  lien  of  the  judgment. 
Id.;  and  Isaac  v.  Swift,  10  Cal.  81. 
Plaintiff  therefore  had  a  judgment,  with- 
out lien,  and  it  was  his  duty  to  present 
the  same  to  the  administratrix,  in  like 
manner  with  any  other  claim.  Code  Civil 
Proc.  fi  1505.  And,  even  if  his  claim  was 
in  lien,  and  the  property  was  a  homestead, 
as  he  concedes  it  to  have  been,  he  was 
equally  bound  to  present  the  claim  for  al- 
lowance against  the  estate.  Id.  §  1475; 
Camp  T.  (irider,  62  Cal.  20.  It  follows  that 
the  complaint  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the 
judgment  must  be  affirmed.    So  ordered. 

We  concur:  Shakputein,  J. ;  Thohnton. 
J. ;  McFakland,  J. 

I  concur  in  the  judgment:   Paterbox,  J. 


— —  as  Cal.  It4 

Roth  v.  Inbi.ey  et  al.    (No.  13,596.) 
(Supreme  Court  of  Calif omta.     Oct  2,  1890.) 
Homestead— IxjcNOTiox—CLOcn  on  Titi.b. 

1.  Under  Civil  Code  Cal.  §  1366,  provid- 
ing for  the  disposition  of  a  homestead  after  the 
death  of  the  person  whose  property  has  been  se- 
lected as  a  homestead,  and  also  that  in  no  case 
shall  It  be  liable  for  the  debts  of  the  owner  "ex- 
cept as  provided  in  this  title,"  a  homestead  set 
apart  under  section  1361,  subd.  8,  by  a  son  with 
whom  his  mother  resides,  cannot  be  subjected  to 
his  debts  after  her  death. 

2.  Where  such  homestead  is  about  to  be  levied 
on  and  sold,  an  injunction  will  be  granted  to  pre- 
vent a  cloud  from  being  cast  on  the  title,  for 
though  the  sale  would  bo  void  under  the  statute, 
yet,  as  the  judgment  and  execution  are  valid,  the 
Invalidity  of  the  sale  could  only  be  shown  by  ex- 
trinaio  evidence  in  ejectment  for  the  land  by  the 
purchaser  under  execution. 

3.  Nor  could  defendant  have  had  the  execu- 
tion recalled,  for,  being  valid  itself,  it  could  not 
be  recalled  on  the  ground  that  it  was  levied  on 
exempt  property. 

CommisBloners'  decision.  In  bank.  Ap- 
peal from  superior  court.  Orange  county ; 
J.  W.  Towner,  Judge. 

C.  C.  HamUtoB,  lor  appellants.  JZa^v 
BlUiagakty,  tor  respondent. 
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FooTR,  C.  Tbia  appeal  is  taken  from  an 
order  refueing  to  dlsBolye  an  injunction. 
The  d^endanta  had  caused  an  execution 
to  be  levied  upon  the  homestead  ot  the 
plaintiff,  issued  under  a  Judfctnent  ob- 
tained against  him  in  a  Justice's  court  by 
one  M.  C.  Howard.  It  is  charged  in  the 
complaint  that  the  defendant  Insley,  as 
constable,  has  levied  upon  the  property, 
and  is  about  to  sell  it  under  execution, 
and  that  the  defendant  Montgomery  ap- 
plied to  the  justice  of  the  peace  and  had 
the  execution  issued  without  authority; 
that  Insley  has  been  duly  notified  that  the 
property  he  has  levied  upon  and  adver- 
tised for  sale  is  the  homestead  of  the 
plaintiff,  and  exempt  from  execution ;  but 
that  nevertheless  the  defendants  are  about 
to,  and  unless  restrained  by  the  superior 
court  "will,  sell  plaintiff's  said  homestead 
property  at  forced  sale  tosatisfysaid  judg- 
ment." It  is  further  stated  that  the  sale 
contemplated  would  cast  a  cloud  upon  the 
plaintiff's  title  to  the  property,  and 
"would  irreparably  Injure  and  disturb 
plaintiff  in  the  quiet  enjoyment  of  said 
premises,  and  that  plaintiff  has  no  speedy 
and  adequate  remedy  at  law. "  The  court 
below  granted  a  temporary  Injunction  as 
prayed  for.  A  motion  was  then  made  to 
dissolve  said  injunction;  upon  that  nio> 
tion,  which  as  we  have  seen  was  denied, 
an  affidavit  was  read  that  the  plaintiff's 
mother  died  on  the  18th  ot  July,  1889.  It 
was  nrged  by  theappellantsherethatsince 
the  declaration  of  homestead  showed  that 
the  plaintiff  had  declared  a  homestead 
upon  the  property  as  the  head  of  a  fam- 
ily, because  bis  mother  was  then  resid- 
ing with  him  on  tlie  property,  under 
his  care  and  maintenance,  he  was  such 
"head  of  a  family,"  in  contemplation 
of  law,  only  during  the  life-time  of  his 
mother,  who  thus  resided  with  him,  and 
was  maintained  and  cared  for  by  him, 
and  that,  at  her  death,  the  right  to  the 
exem])tion  ot  the  homestead  from  forced 
sale  ceased,  and  that  It  became  liable  as 
any  other  property  ot  the  piaiutitf.  Con- 
ceding that,  taking  the  complaint  and 
declaration  ot  homestead  together,  it  ap- 
pears that  the  only  claim  to  be  the  head 
of  a  family  which  the  plaintiff  ever  had 
was  as  a  son  with  whom  bis  mother  re- 
sided on  the  property,  and  under  his  care 
and  maintenance  under  section  1261,  subd. 
3,  Civil  Code,  it  appears  to  us  that,  under 
the  statute  governing  the  present  matter, 
and  hereafter  cited,  the  homestead  levied 
upon  was  exempt  from  the  sale  about  to 
be  enforced  against  It.  The  decisions  in 
Kevalk  V.  Kraemer,  8  Cal.  73,  and  Bank  v. 
Cooper,  56  Cal.  340,  cited  by  the  appellant 
in  support  of  his  contention,  are  not  in 
point.  At  the  time  they  were  made,  sec- 
tion 1265  of  the  Civil  Code,  as  amended  in 
1880,  was  not  the  law.  That  section,  at 
the  time  the  declaration  of  homestead  un- 
der consideration  was  made,  read,  and 
now  reads :  "From  and  after  the  time  the 
declaration  Is  filed  forrecord,  the  premises 
therein  described  constitute  a  homestead. 
It  the  selection  was  made  by  a  married 
person  from  the  community  property,  the 
land,  on  the  death  of  either  of  the  spouses, 
vests  in  the  survivor,  subject  to  no  other 
liability  than  such  as  exists  or  has  been 


created  under  the  provisions  ot  this  title; 
in  other  cases,  upon  the  death  ot  the  per- 
son whose  property  was  selected  as  a 
homestead,  it  shall  go  to  his  heirs  or  dev- 
isees, subject  to  the  power  of  the  superior 
court  to  assign  the  same  for  a  limite<l  p»e- 
riod  to  the  family  ot  the  decedent;  but  in 
no  case  shall  it  be  held  liable  for  the  debts 
of  the  owner  except  as  provided  in  this 
title. " 

There  is  no  question  raised  here  that 
the  property  was  not  a  homestead,  or 
that  it  was  liable  for  any  debt  ot  the  own- 
er at  the  time  it  was  declared,  or  that  be 
was  not  the  head  of  a  family,  and  entitled 
to  it  as  a  homestead  exempt  from  forced 
sale  for  any  such  debt  as  that  on  which 
the  execution  in  this  instance  is  founded; 
but  the  ccmtention  is  that  it  became  lia- 
ble, after  the  death  ot  his  mother,  to  be 
sold  under  execution,  as  any  other  prop- 
erty ot  the  plaintiff  might  be  ilablefor  any 
ot  his  debts.  Dnder  the  plain  language  of 
the  statute  just  quoted,  it  would  appear 
that,  when  the  homestead  was  once 
declared,  it  remained,  as  such,  always  ex- 
empt from  forced  sale  as  against  any  lia- 
bility of  the  owner,  except  as  provided  in 
the  provisions  of  the  title  ot  which  it  was 
a  part.  And,  as  the  debt  here  was  not  one 
for  which  under  that  title  the  property 
was  liable.  It  must  follow  that  the  at- 
tempt to  sell  the  property  was  forbidden 
by  law,  and  a  sale  could  vest  no  title  in 
the  purchaser. 

But  it  is  further  urged  that  if  such  be  the 
law  the  plaintiff  was  not  entitled  to  an  in- 
janction,  since  no  cloud  would  be  cast  up- 
on his  title  bj'  the  sale,  and  hence  do  Ir- 
reparable Injury  could  result.  The  au- 
thorities do  not  sustain  this  view  ot  the 
matter;  for,  if  the  sale  under  execution 
had  taken  place,  and  a  deed  to  the  pur- 
chaser been  made,  and  all  other  proceed- 
ings in  the  matter  were  valid,  and  an  ac- 
tion in  ejectment  bad  been  brought  by  the 
appellants  to  recover  frr^m  the  plaintiff 
the  possession  ot  the  property,  the  pro- 
ceedings and  muniments  of  title,  which 
the  plain  tiffs  in  that  action  would  produce, 
would  not  show  on  the  face  thereof  thnt 
such  plHlntiffs  had  no  title  to  the  property. 
It  would  be  necessary,  in  order  to  defeat 
their  action,  that  the  defendant  there,  re- 
spondent here,  should  introduce  extrinsic 
evidence  to  defeat  the  action;  that  is,  be 
would  be  obliged  to  introduce  the  declara- 
tion ot  homestead,  so  as  to  show  that  an 
execution  sale,  valid  on  Its  face,  and  un- 
der a  valid  judgment  against  bim,  was 
not  good  to  pass  title  to  the  property  lev- 
ied upon,  which,  by  the  reconl,  was  shown 
to  be  vested  In  bim,  it  is  true,  but  not 
subject  to  this  debt,  because  it  was  a 
homestead  duly  and  legally  declared,  and 
not  abandoned.  The  authorities  seem 
to  assert,  where  such  necessity  might  ex- 
ist of  the  introduction  in  an  action  of  eject- 
ment of  such  extrinsic  evidence,  that  a  sale 
as  here  proposed  would  cast  a  cloud  upon 
the  title  to  the  property,  and  entitle  the 
owner  to  have  it  enjoined,  as  was  done  In 
the  present  instance.  PIxley  v.  Huggins. 
15  Cal.  127;  Culver  v.  Rogers,  28  Cal.  527; 
Cohen  v.  Sharp,  44  Cal.  29;  Porter  v.  Pico, 
55  Cal.  176. 

The  appellants  claim  further  error   in 
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that  they  urge  that  responclent  conld  have 
applied  to  the  Jnstlce  of  the  peace  who  is- 
Bued  the  execntlon  and  had  the  same  re- 
called ;  hence  that  no  necessity  for  an  In- 
junction existed,  and  none  was  proper.  In- 
asmuch as  the  record  shows  that  the 
judgment  was  valid  and  binding  against 
the  defendant  in  execution  and  his  prop- 
erty, save  that  which  was  exempt  as  a 
homestead,  and  the  execution  likewise; 
the  court  having  juriBdlction  to  render 
the  judgment  and  Issue  the  execution,  we 
perceive  no  reason  why,  at  the  request  of 
the  defendant  therein,  even  if  he  had  made 
such  application,  the  Justice  would  have 
been  authorized  to  recall  tho  execution 
which  the  constable  had  levied  upon  ex- 
empt property,  but  which  could  have  been 
levied  properly  upon  other  property  of  the 
defendant  if  he  had  chanced  to  have  any. 
As  to  the  point  made  of  the  Insufficiency 
of  the  complaint,  as  setting  up  facts 
showing  threatened  Irreparable  Injury, 
we  perceive  no  merit  in  it;  as  the  plead- 
ing in  question  set  out  the  facts  showing 
that  a  cloud  upon  the  title  was  threat- 
ened, and  would  be  accompllehed,  unless 
the  Injunction  issued.  We  therefore  advise 
that  the  order  be  affirmed. 

We  concur:    Belchep,  C.  C;  Gibson,  C. 

Peh  Curiam.  For  the  reasons  given  in 
the  foregoing  opiulon  the  order  is  affirmed. 

Bbattt,  C.  J.  I  concur  In  the  jadgment. 
The  declaration  of  homestead  in  this  case 
did  not  show  that  the  claimant  was  the 
head  of  a  family.  It  merely  stated  that  be 
waa,  at  the  date  of  the  declaration,  actu- 
ally residing  on  the  premises  with  his 
mother,  and  altogether  falls  to  state  that 
she  was  under  bis  care  and  maintenance, 
a  condition  made  essential  by  the  statute. 
Civil  Code,  §  1281,  subd.  2.  But  it  was  a 
good  declaration  for  any  person  other 
than  the  head  of  a  family,  (Id.  §§  1266- 
1269,)  aud  Bofflcient  to  secure  a  homestead 
right  of  exemption  to  the  extent  of  f  1,000, 
(Civil  Code.  §  1260.)  Such  being  the  case, 
the  homestead  could  not  be  sold  under  ex- 
ecution upon  a  judgment  other  than  one 
of  those  enumerated  in  section  1241  of  the 
Civil  Code,  without  taking  the  steps  pre- 
scribed In  section  1245  et  seq.  For  these 
reasons  the  injunction  was  proper.  The 
question  is  not  necessarily  involved  In 
this  appeal,  and  cannot  be  decided  here, 
but  I  think  It  ought  not  to  be  Intimated 
that  the  homestead  of  the  head  of  a  fam- 
ily remains  exempt  in  bis  haads  to  any 
greater  extent  than  $1,000,  after  be  has 
ceased  to  be  the  bead  of  a  family. 

W  C»I.  138 

Fox  et  al.  v.  Tay  et  al.    (No.  12,817.) 
(SuprenM  Court  of  Calif omieu    Augr.  18,  1800.) 

ElECUTOBS — LlABILITT  AS  TRUSTEES — lintrTATIONS. 

1.  An  executor  who  takes  possession  of  assets 
belongingr  to  the  estate,  and  gives  to  his  co-exec- 
utors a  note  secured  by  mortgage  for  the  amount, 
is  s  trustee  of  the  fund,  and  the  statute  of  limita- 
tions will  not  run  In  bis  favor  until  there  is  an 
express  repudiation  by  him  of  the  trust 

2.  The  fact  that  such  executor  was  appointed 
in  a  foreign  jurisdiction  does  not  affect  his  rela- 
tion to  the  estate  as  trustee,  for  though  he  could 
not  bj  virtue  of  such  appointment  enforce  the  col- 


lection, in  another  jurisdiction,  of  the  assets  be- 
longing to  It,  yet,  where  they  come  into  his  hands 
by  voluntary  payment,  they  are  received  in  his 
capacity  as  trustee,  and  that  relationship  is  not 
altered  by  his  giving  his  own  note  and  mortgage 
for  the  amount. 

8.  The  co-executors  appointed  in  a  foreign  ju- 
risdiction to  whom  the  note  and  mortgage  were 
given  as  trustees,  can  prosecute  an  action  in  that 
capacity  to  foreclose  the  mortgage  without  tak- 
ing out  ancillary  letters  of  administration. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
F.  W.  Lawi.er,  Judge. 

Taylor  Sk  Haigbt,  for  appellants.  A.  N. 
Drown,  for  respondents. 

Paterbon,  J.  Charles  J.  Fox  was  asso- 
ciated in  business  with  G.  H.  Tay,  Henry 
Brooks,  and  Oscar  Backus,  in  San  Fran- 
cisco, up  to  the  time  of  bis  death,  which 
occurred  in  June,  1870.  In  bis  last  will  and 
testament  he  appointed  the  plaintlfls,  A. 
J.  Fox,  Enoch  Ketcbam,  and  G.  H.  Tay 
bis  executors.  They  all  appeared  before  the 
surrogate  of  Union  county,  N.  J.,  where 
Fox  resided  and  died,  and  qualified  as  ex- 
ecutors. An  Inventory  was  made  out, 
signed,  and  filed  by  Fox  aud  Ketcbam  in 
April,  1872,  in  which  the  estate  was  shown 
tf>  consist  of  the  mortgage  hereinafter  re- 
ferred to,  valued  at  $88,000,  and  a  one- 
fourth  interest  In  the  accounts  of  the  part- 
nership, amooDtlng  tu  $17,802.92;  but  the 
latter,  being  considered  nearly  worthless, 
was  valued  at  only  $1,000  In  the  Inventory. 
After  he  qualified  as  executor,  Mr.  Tay  re- 
turned to  San  Francisco,  and  entered  Into 
correspondence  with  the  executors  in  New 
Jersey  concerning  the  settlement  of  the  in- 
terest of  the  deceased  In  the  partnership 
businesM.  On  J  une  8, 1871,  he  executed  and 
delivered  to  them  the  promissory  note  in 
suit  for  $38,000,  payable  five  years  after 
date  to  "Enoch  Ketcham  and  AlansonJ. 
Fox,  tmsteee,"  together  witb  the  mort- 
gage sought  to  be  foreclosed  herein ;  and 
on  the  same  day  Fox  and  Ketcham  gave 
to  him  The  following  receipt :  "  New  York, 
Jan.  8. 1871.  Received  from  Tay,  Brooks 
&  Backus  $38,000,  for  account  of  estate  of 
Charles  J.  Fox.  $33,000.  Alanson  J. 
Fox.  E.  Ketcbam."  During  bis  life- time 
Mr.  Tay  paid  the  interest  every  six  months 
through  his  agent  J.  W.  Sullings,  who 
was  book-keeper  for  E.  Ketcbam  &  Co.  of 
New  York.  The  last  check  for  this  pur- 
pose was  given  January  11, 1883,  and  Mr. 
Tay  died  In  April  following.  Although 
the  interest  money  was  sent  in  the  name 
of  George  H.  Tay  &  Co.,  It  was  charged 
to  Tay's  individual  account  on  the  books 
of  the  firm.  In  due  time,  after  the  death 
of  Mr.  Tay,  the  surviving  executors  pre- 
sented their  claim  to  bis  executors,  but  it 
appearing  to  the  latter  that  theclalm  was 
barred  by  the  statute  of  limitations,  they 
declined  to  allow  it.  Thereupon  this  case 
was  commenced. 

By  Its  terms  the  note  matured  January 
3,  1876,  and,  of  course,  uiilees  the  relations 
of  the  parties  to  themselves  and  to  the 
fund  In  controversy  can  be  looked  Into,  it 
became  barred  January  3, 1880.  We  think 
that  the  defendants  were  not  entitled  to 
claim  the  benefit  of  the  statute  of  limita- 
tions. It  is  entirely  clear  to  our  minds 
that  Taiy,  in  his  lite-time,  occupied  such  a 
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relation  of  trust  towards  the  cestuls  que 
trufrteat  and  executors  under  the  will  of 
Charles  J.  Fox,  and  to  the  fund  which  con- 
stituted the  consideration  of  the  note  and 
mortgage  in  suit,  that  lie  could  not  hare 
pleaded  the  statute  of  limitation,  and  his 
representatives  stand  in  no  better  posi- 
tion. In  qualifying  as  executors  before 
Tay  left  New  Jersey,  the  executors  prom- 
ised on  oath  "  to  make  and  exhibit  unto 
the  surrogate's  office  of  the  county  of  Un- 
ion a  true  and  perfect  Inventory  of  all  and 
singular  the  goods,  chattels,  and  credits, 
as  far  afi  the  sanie  have  or  shall  come  to 
their  possession  or  knowledge,  or  to  the 
possession  of  any  other  person  or  per- 
sons, to  their  use,  to  their  knowledge." 
Afterwards  an  Inventory  was  filed,  iii 
which  the  estate  was  represented  as  con- 
sisting of  this  933,000  note  and  mortgage, 
and  91,000  in  accounts.  It  Is  true  this  in- 
ventory was  signed  only  by  Foxand  Ketch- 
am,  and  there  Is  nothing  to  show  wheth- 
er Tay  had  any  knowledge  of  its  contents; 
but  the  evidence  shows  conclusively,  we 
think,  that  the  latter  alw^ays  considered 
that  the  fund  represented  by  the  note  and 
mortgages  was  a  portion  of  the  assets  of 
the  estate  of  Fox,  deceased.  fTpon  his  re- 
turn to  California  Mr.  Tay  addressed  a  let- 
ter to  Mr.  Ketcham,  in  which  he  says, 
among  other  things:  "My  Dear  Ketch- 
am  :  Yours  of  the  4th  inst.  is  with  me 
this  A.  M.  Yesterday  I  received  a  letter 
from  A.  J.  Fox,  dated  the  2d,  both  of 
about  the  same  tenor,  referring  to  and  ap- 
proving my  proposition  for  the  settlement 
of  Charley's  interest  In  our  business.  You 
will  please  write  me  at  once,  and  tell  me 
shall  1  make  the  mortgage  in  favor  of ' 
Enoch  Ketcham,  trustee,  or  Alanson  J. 
Fox,  trustee,  or  Mrs.  Emma  F.  Fox?  My 
advice  is  Ketcliam  or  Fox.  My  advice  as 
executor  of  what  I  know  would  be  the 
wish  of  Charley,  as  a  friend  of  the  widow 
and  the  little  ones,  is  Ketcham  or  Fox. 
All  of  my  best  judgment  enjoins  me  to  sa.r 
Ketcham  or  Fox,  and  not  Mrs.  Emma  F. 
Fox.  If  Ketcham,  Fox.  and  Tay,  as  true 
friends  of  the  dead  Charley,  wish  the  de- 
rivable income  to  be  used  economically, 
and  to  aggregate  or  enlarge  for  reinvest- 
ment, and  for  reaccumulatiou,  the  mort- 
gage should  be  in  favor  of  Ketcham  or 
Fox.  •  •  •  Write  at  once.  •  •  • 
I  trust  the  year  upon  which  we  have  en- 
tered win  be  fruitful  of  happiness  and 
prosperity  for  you  and  yours,  my  dear 
Ketcham,  and  that  1871  muy  be  followed 
by  very  many  more."  The  letter  from 
Fox,  referred  to,  says:  "Your  proposi- 
tion for  the  settlement  of  Charley's  intei*- 
est  in  the  business  of  Tay,  lirooks  &  iiack* 
us  seems  to  be  a  liberal  one,  and  as  favor- 
able as  he  could  expect.  I  have  written 
to  Mr.  Ketcham  that  I  am  satisfied  with 
your  offer,  and  wish  him  to  wrlteyou  about 
it,  with  such  suggestions  as  to  details, 
etc.,  as  he  might  think  best.  »  »  •  lam 
very  glad  to  know  that  Charley's  family 
are  to  have  so  ample  a  provinion  for  their 
support."  On  the  let  of  June,  1871,  a 
statement  headed  "Charles  J.  Fox,  in  ac- 
count with  Tay,  Bruoks  &  Backus,"  was 
sent  to  Ketcham  and  Fox,  ns  executors  of 
the  "State  of  C.  J.  Fox,  and  signed  by  Tay, 
Bruoks  &  Backua,  showing  a  balance  to 


tbecreditotVibedeceaBed  of  $33,8^.46,  and  a 
one-fourth  interest  In  accounts  amounting 
to  $4B,692.21.  Mr.  Tay  wrote  on  the  back 
of  the  note  and  mortgage,  which  he  sent 
to  New  Jersey,  the  following:  "The  with- 
in note  and  the  mortgage  given  to  secure 
its  payment  are  held  by  us  In  trust  for  Em- 
ma F.  Fox,  widow,  and and , 

minor  cblldi-en  of  Charles  J.  Fox,  deceased, 
and  in  accordance  with  their  respective  in- 
terests under  the  will  of  deceased."  The 
names  Louisa  Fox  and  Sheridan  Fox  were 
written  in  the  blanks  by  the  executors. 
The  telegrams  directing  payment  of  inter- 
est specify  the  purpose  in  various  ways, 
and  one  says, "  Pay  Ketcham  interest  Fox 
estate, "  another, "  Pay  Tay's  mortgage  in- 
terest." Mr.  Sulliugs  testified  that  the 
statements  were  forwarded  to  him  In  let- 
ters written  by  Mr.  Tay,  in  the  name  of 
George  H.  Tay  &  Co.,  and  that  he  sent 
Mr.  Tay  a  statement  of  the  payments  of 
Interest;  that  Mr.  Tay  directed  him  at  the 
time  he  gave  him  a  power  of  attorney  to 
pay  the  interest  on  the  note  and  mort- 
ange,  and  the  other  claims  as  they  i))Ight 
arise,  bv  Eiving  checks  on  the  Market  Na- 
tional Bank,  signed  "George  H.  Tay  &  Co." 
for  several  years  prior  to  the  death  of 
Fox,  Backus  &  Tay  were  the  only  part- 
ners in  the  busmess.  Mr.  Backus  testi- 
fied that  he  had  nothing  to  do  with 
sending  any  telegrams,  and  knew  notli- 
ing  of  any  mortgage  or  any  liability  on 
account  of  any  mortgage;  that  Mr.  Tay 
had  never  spoken  to  him  about  any  mort- 
gage. The  books  of  the  firm  were  Intro- 
duced In  evidence,  and  Mr.  Warner,  one  of 
the  employes,  testified  that  the  items  of 
interest  therein  pointed  out  were  charged 
to  the  private  account  of  Mr.  Tay. 

While  Mr.  Tay  could  not,  by  virtue  of 
his  appointment  in  New  Jersey,  adminis- 
ter upon  any  estate  of  Fox  in  this  state, 
it  was  his  duty  to  take  charge  of  any  per- 
sonal asset  of  the  estate  which  be  found 
here,  and  send  it  to  New  Jersey  for  admin- 
istration. Although  a  foreign  executor 
may  have  no  coercive  power  for  the  col- 
lection of  assets  in  the  jurisdiction  in 
which  he  resides,  yet,  if  assets  situated  in 
that  Jurisdiction  come  into  his  possession 
by  a  voluntary  payment  or  administra- 
tion,he  is  bound  to  account  for  them  in  the 
domiciliary  jurisdiction.  Schouler,  Ex'rs, 
§  175;  Parsons  v.  Lyman,  20  N.  Y.  103; 
Wllkins  V.  Ellett,  108  U.  S.  258;  Wyman  v. 
Halstead,  109  U.  S.  6.t6,  3  Sup.  Ct.  Rep.  417. 
Mr.  Toy  took  the  interest  of  the  deceased 
in  the  partnership  to  himself,  and  gavebis 
note  and  mortgage  in  evidence  thereof. 
The  change  of  form  did  not,  in  our  opin- 
ion, change  the  real  character  of  the  prop- 
erty, so  far  as  It  was  related  to  the  estate 
of  Fox.  The  note  and  mortgage  were 
simply  an  asset  in  another  form.  If  Mr. 
Tay  had  sold  the  property  to  another,  re- 
ceived the  money,  and  given  this  note  and 
mortgage  to  the  other  executors,  he  would 
still  have  remained  in  possession  of  a  fund 
belonging  to  the  estate;  or  it  he  had  sent 
the  purchase  nione.v  to  the  executors  in 
New  Jersey,  and,  at  his  reijuest,  they  had 
returned  it  to  him  as  a  loan,  he  would  not 
have  been  any  more  a  trustee  than  he  was 
by  receiving  and  holding  it  without  the 
money  having  changed  hands.    "If  a  trua- 
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tee  receive  any  portion  of  the  ftrnds  from 
a  tranBactlon,  he  muBt  personally  Bee  to 
the  application  of  them.  He  cannot  pass 
thein  over  to  Lis  co-tru8t«*e  for  investment 
or  distribution ;  and,  It  he  do  so,  he  will 
be  personally  responsible  tor  the  acts  and 
defaults  of  such  co-trustee."  1  Perry, 
Trusts,  §  418.  "  By  this  rule,  trustees  may 
be  liable  to  great  losses  while  they  can  re- 
ceive no  profit;  and  the  rule  is  made  thus 
stringent  that  trustees  may  not  be  tempt- 
ed from  selfish  motives  to  embark  the 
trust  funds  upon  the  chances  of  trade  and 
speculation."  Id.  §  429.  If  themoney  had 
been  lost  in  speculation  all  the  executors 
•would  have  been  liable  therefor.  It  was 
the  duty  of  Tay  to  see  that  the  estate  re- 
ceived the  fund  which  he  had  collected.  It 
■would  still  be  his  duty  to  do  so  It  he  were 
alive,  and  the  fact  that  he  had  given  a 
note  and  mortgage  would  be  no  defense  to 
an  action  therefor,  and  the  statute  of  lim- 
itations would  be  no  defense.  In  case  of 
an  express  trust  the  statute  does  not  com  - 
mence  to  run  until  a  repudiation  of  the 
trust.  Hearst  v.  Pujol,  44  Cal.  235;  Janes 
V.  Throckmorton,  57  Cal.  388;  Broder  ▼. 
Conklin,  77  Cal.  339,  19  Pac.  Rep.  513; 
Bacon  v.  Rives,  106  U.  S.  99.1  Sup.Ct.  Rep. 
8;  Perry,  Trusts,  §  863.  Mr.  Tay  not  only 
did  not  put  himself  In  hostility  to  the 
trust,  but  recognized  it  by  punctually  pay- 
ing the  Intei-est  as  It  tell  due  up  to  the 
time  of  his  death.  By  qualifying  as  trus- 
tee under  the  will  of  Fox,  he  became  the 
trustee  of  an  express  trust.  He  was  re- 
quired by  the  terms  of  the  will  to  Invest 
the  proceeds  of  the  estate  for  the  benefit  of 
the  wife  and  children  of  Fox,  and  he  did 
so  by  taking  the  fund  unto  himself,  and 
paying  Interest  thereon.  The  form  In 
which  the  transaction  was  condncted 
could  not  wipe  out  the  fiduciary  relation. 
If  he  had  kept  the  fund  without  giving 
any  written  promise,  he  would  not  have 
been  released  Irom  his  obligation  to  ac- 
count to  the  estate  of  Fox,  nor  could  he 
have  shielded  himself  behind  the  plea  of 
the  statute  of  limitations,  without  ex- 
press, open  repudiation  of  the  trust.  As 
stated  before,  It  was  as  much  his  duty  to 
protect  and  preserve  the  estate  as  It  was 
the  duty  of  his  co-executors.  Theevldence 
all  shows  that  Mr.  Tay  himself  recognized 
this  responsibility,  and  Intended  to  live 
faithfully  up  to  It.  It  cannot  be  said  that 
he  took  no  further  action  or  Interest  in  the 
matter  than  to  qualify  as  trustee.  His 
letters  indicate  the  liveliest  Interest  In  the 
settlement  of  the  estate,  and  in  the  welfare 
ol  the  widow  and  children.  There  Is  no 
merit  In  the  contention  that  the  firm  set- 
tled for  the  Fox  Interest  in  the  partner- 
ship, and  sent  the  money  to  the  executors 
in  New  Jersey.  It  Is  true  that  the  receipt 
given  by  the  executors  would,  unexplained, 
Indicate  that  such  was  the  fact,  but  the 
evidence  In  the  case,  considered  as  a  whole, 
shows  beyond  a  doubt  that  the  executors 
never  received  anything  on  account  of  the 
f  33,000  Interest  In  the  partnership,  except 
the  note  and    mortgage. 

We  do  not  think  it  was  necessary  tor  the 
plalntlttH  to  take  out  letters  testamentary 
here.  They  are  endeavoring  herein  to  se- 
cure trust  moneys  which  came  into  the 
hands  pt  their  co-trustee  since  the  death 


of  the  decedent,  and  are  prosecuting  the 
salt  as  mortgagees  under  the  terms  of  the 
mortgage  made  by  the  co-trustee  himself. 
A  trust  will  be  enforced.  If  at  all,  only  In- 
directly, and  by  the  application  of  the  rule 
otequltableestoppel.  Barton  v.  Hlggin8,41 
Md.  546;  Brown  v.  Gas-Light  Co..  !W  Cal. 
426 ;  Hall  v.  Harrison,  21  Mo.  227.  The  case 
of  Lewis  V.  Adams,  7t)  Cal.  403, 11  Pac.  Rep. 
883,  does  not  hold  contrary  to  this  view. 
It  is  authority  simply  for  the  proposition 
that  the  executor  cannot,  as  such,  prose- 
cute an  action  In  a  foreign  Jurisdiction  on 
a  cause  of  action  accruing  to  his  testator. 
Here  the  claim  is  not  one  which  accrued  to 
the  testator,  but  It  accrued  to  his  execu- 
tors after  his  death.  It  is  an  asset  which 
came  Into  the  hands  of  theco-trustee  with- 
out administration.  He  was  entitled  to 
receive  it,  and,  there  being  no  claim  of  any 
kind,  either  by  creditor  or  distributee  in 
this  state,  it  was  his  duty,  and  is  the  duty 
of  his  representatives,  to  turn  it  over  tor 
distribution  according  to  the  laws  of  the 
state  of  New  Jersey.  Estate  of  Apple,  66 
Cal.  432,  «  Pac.  Rep.  7. 

The  court  did  not  err  in  excluding  the 
depositions.  The  ap[)ellants  werepreclud- 
ed  by  the  statute  from  being  examined  as 
witnesses  "as  to  any  matter  of  tact  occur- 
ring before  the  death  of  Tay. "  The  incom- 
petency thus  created  is  only  limited,  and 
partial,  and  the  parties  could  testify  to 
any  facts  occurring  subsequent  to  the 
death  of  Tay.  We  see  nothing  In  the  stip- 
ulations which  operated  as  a  waiver  of 
the  objections  made  at  the  trial.  In  view 
of  what  has  been  said,  It  is  unnecessary  to 
pass  upon  the  question  as  to  whether  the 
acknowledgments  alleged  and  proved  had 
the  effect  claimed  lor  them  by  the  appel- 
lants. Judgment  and  order  reversed,  and 
cause  remanded  tor  a  new  trial. 

We  concur:    Fox,  J.,  Wokks,  J 

85  Cal.  m 

People  v.  Turner.    (No.  20,667.) 
(Supreme  Court  of  Calif  omta.    Sept.  2, 1890.) 

IKTOKMATIOH  — SlONATDBE  — De  FaCTO  AsgISTA2«T 

— District  Attornby. 

t.  An  Information  for  murder  si^ed  and 
presented  by  a  de  facto  assistant  district  attor- 
ney appointed  by  the  board  of  supervisors  with- 
out authority,  but  recognized  as  such  by  the  dis- 
trict attorney,  and  acting  under  his  directions,  Is 
good,  as  being  the  act  of  the  proper  officer. 

2.  The  fact  that  both  defendant  and  decedent 
were  Indians  does  not  deprive  the  superior  court 
of  Jurisdiction  of  the  crime. 

In  bank.  Appeal  from  superior  court, 
Modoc  county;  G.  F.  Harris.  Judge. 

Spencer  &  Raker  and  C.A.  Raker,  tor  ap- 
pellant. Geo.  A.  Jobnsou,  Atty.  Gen.,  lor 
the  People. 

Fox,  J.  Information  tor  murder,  con- 
viction of  manslaughter. 

1.  The  first  point  made  is  that  the  court 
erred  in  refusing  to  strike  the  information 
from  the  files:  (a)  Because  It  had  not 
been  preceded  by  an  examination  before  a 
committing  magistrate;  (b)  because  it 
had  not  been  signed,  presented,  or  filed  in 
oi>en  court  by  the  district  attorney  of  the 
county.  The  first  inturmation  filed  had 
been  set  aside,  and  before  the  filing  ol  the 
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information  upon  which  the  trial  and  con- 
viction waB  had,  an  examination  had 
been  regularly  had  before  the  judge  ol  the 
superior  court  sitting  as  a  committing 
magistrate.  J.  H.  Stewart  was  the  dis- 
trict attorney  oi  the  county.  He  had 
never  made  any  formal  appointment  of  a 
deputy  or  asBistant  district  attorney,  but 
the  board  of  supervisors  of  tbe  county 
had,  before  that  time,  under  a  pro\'ision 
of  tlie  county  government  act  as  it  then 
stood,  authorizing  them  to  provide  for  the 
appointment  of  an  assistant  district  at- 
torney, whenever  in  their  judgment  they 
should  deem  it  necessary,  not  only  provided 
for  the  appointment  of  one,  but  believing 
that  the  board  was  the  proper  party  to 
make  the  appointment,  had  appointed  J. 
J.  May  to  that  position.  Ue  had  duly 
qualified,  and  was  by  the  district  attor- 
ney recognized  as  duly  aptminted  bis  as- 
sistant, and  was  acting  as  such,  with  the 
knowledge  and  approval  ot  the  district 
attome.v.  Shortly  before  the  examina- 
tion was  held  the  district  attorney  left 
the  county,  and  was  absent  until  after  the 
information  was  filed.  Before  leaving  he 
told  May,  the  assistant,  if  the  defendant 
was  held  to  answer  to  prepare  and  file  the 
information.  After  the  examination,  and 
the  order  holding  the  defendant  to  an- 
swer, May  took  a  blank  information,  which 
had  been  sign***!  by  the  district  attorney, 
filled  it  out,  added  to  the  signature  of  tbe 
district  attorney  which  was  already  at- 
tached as  such  his  own  signature  as  assist- 
ant district  attorney,  and  having  complet- 
e<l  thesameilledltinopencourt.  Hewasat 
the  time  assistant  district  attorney  de 
facto,  if  not  fie  Jure.  No  other  person  was 
claiming  the  office.  He  was  acting  under 
and  by  the  directions  of  the  district  attor- 
ney. His  acts  were  valid  and  it  was  not 
error  to  deny  the  motion. 

2.  Defendant  then  moved  to  set  aside 
the  information  on  the  same  grounds 
upon  which  the  other  motion  had  been 
made.  The  motion  was  denied,  and  this 
is  also  assigned  as  error.  There  was  no 
error  in  this  ruling. 

3.  The  next  error  assigned  is  that  the 
court  erred  in  overruling  dofondant's  de- 
murrer to  the  information.  The  informa- 
tion was  compete  and  sufficient,  in  ail  the 
particulars  referred  to  in  the  demurrer; 
it  charged  the  offense  in  the  language  of 
the  statute,  and  was  sufficient  in  that  re- 
gard. It  is  claimed  in  and  by  the  demur- 
rer that  the  court  had  no  jurisdiction,  be- 
cause both  the  decedent  and  the  defendant 
were  Indians.  We  know  of  no  law,  and 
are  cited  to  none,  which  supports  such  a 
position,  on  the  facts  as  shown  in  this  rec- 
ord. There  was  no  error  in  overruling  the 
demurrer. 

These  are  tbe  only  errors  assigned,  or 
specifications  made,  in  the  bill  of  excep- 
tions, and  consequently  the  only  points 
which  demand  our  consideration.  Upon 
the  argument,  however,  counsel  criticises 
some  of  the  charges  given  by  tiie  court  to 
the  jury,  and  some  ot  the  proceedings  had 
in  the  course  of  the  trial,  as  well  as  the 
form  of  the  judgment.  No  exception  was 
taken  to  any  of  the  matters  so  urged  in 
argument,  but  we  have  examined  the  rec- 
ord, and  find  that  tlie  instructions  and 


proceedings.  In  the  matters  referred  to, 
are  free  from  error.    Judgment  affirmed. 

We  concur:  Beattt,  C.  J.;  Sharpstkin, 
J. ;  McFarland,  J. 

85  Cal.  351 

Waldbon  t.  WALnnoN.    (No.  13,503.) 
{Supreme  Court  of  CaXifomia.     Bept  1,  1890.) 

On  petition  for  rehearing.  For  former 
opinion,  see  ante,  649. 

Works,  J.  A  rehearing  is  denied.  The 
petition  in  tills  case  is  discourteous  and 
disrespectful  in  some  of  its  language. 
However  individual  members  of  the  court 
may  regard  such  conduct  on  the  part  ot 
attorneys  as  affecting  them,  personally.  It 
is  an  offense  against  the  court  that  can- 
not be  allowed  to  pass  without  rebuke.  An 
attorney  who  has  a  sufficient  under- 
standing of  his  highcalling,audtherespe(:t 
due  to  the  court,  as  well  as  the  respect 
due  to  his  profession,  should  not  so  far  for- 
get himself  as  to  use  such  language.  Be- 
cause of  the  important  question  presented 
we  have  carefully  considered  the  points 
made,  notwithstanding  the  manner  in 
which  they  were  presented  in  the  petition. 
But,  having  done  this,  out  of  considera- 
tion for  the  better  feelings  of  counsel  who 
filed  it,  us  well  as  to  prevent  a  recurrence 
ot  a  like  offense,  the  objectionable  Ian- 
guageshould  not  be  perpetuated  as  apart 
of  the  records  of  the  court.  It  is  therefore 
ordered  that  the  petition  for  a  rehearing 
be  and  the  same  is  hereby  stricken  from 
the  Ales. 

We  concur:  Thornton,  J.;  Fox,  J.; 
Sharpstein,  J. 

Beatty,  C.  J.,  (dissenting.)  I  did  not 
participate  in  the  decision  of  this  case, 
owing  to  want  of  opportunity  to  examine 
it  within  the  time  allowed  for  a  decision. 
Since  the  petition  for  rehearing,  I  have  con- 
sidered it  carefully,  and  I  am  unable  to  con- 
cur in  tlie  judgment  or  the  order  i-efusing 
a  reliearlng.  I  think  section  94  of  the 
Civil  Code  defines  extreme  cruelty,  and 
that  by  such  definition  it  consists  of  either 
— First,  tbe  infliction  of  grievous  bodily 
injury ;  or,  second,  the  Infliction  of  griev- 
ous mental  suffering.  This  definition  was. 
I  think,  intended  by  the  legislature  to  be 
complete,  and  this  conclusion  is  not  Inval- 
idated by  what  must  be  conceded  to  be 
true,  vi«. :  That  the  acts  or  words  caus- 
ing the  mental  suffering  or  bodily  injury 
must  be  not  only  intended  but  unjustlfla- 
l)le.  These  qualities  of  the  acts  of  cruelty 
are  sufficiently  implied  in  the  word  "Inflic- 
tion. "  In  this  view  the  finding  of  the  su- 
perior court  comes  up  to  the  law,  and 
nothing  more  can  be  required.  Tbe  testi- 
mony. In  my  opinion,  is  sufficient  to  sup- 
port the  finding.  It  is  possible  that  the 
application  of  the  epithets  testifled  to  by 
a  man  to  his  wife  in  tbe  presence  ot  third 
parties  might  not  cause  her  grievous 
mental  suffering,  but,  on  the  other  hand, 
they  probably  would  ;  and  in  this  case  the 
superior  court  has  found  that  they  did,  in 
fact,  cause  sur*h  suffering,  unless  this  con- 
clusion is  negatived  l)y  the  other  fact 
found  that  ber  bodily  health  was  not  af- 
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fccted.  But  this,  in  luy  opinion,  was  not 
esseatial  as  a  teot  ol  the  decree  of  suffering 
contemplated  by  the  statute.  While  dis- 
senting Iron)  the  judgment  of  the  court 
and  the  order  refusing  a  rehearing,  upon 
the  grounds  thus  briefly  indicated,  I  con- 
cur in  the  view  that  some  of  the  language 
employed  by  counsel  in  their  petition  for 
rehearing  was  Intemperate,  and  Improper 
to  go  upon  the  records  of  the  court. 

McFa  BLAND,  J.  I  dissent  from  the  order 
denying  a  rehearing,  and  adhere  to  the 
views  expresHcd  in  my  former  dissenting 
opinion.  I  concur  in  the  views  of  the  ma- 
jority of  the  court  as  to  the  objectionable 
language  used  in  the  petition  tor  rehear- 
ing. 


86  Cal.  m 

Landkegan  v.  Peppin.    (No.  13,526.) 
(Supreme  Court  of  Cailfomia.    Oct  1, 1890. 

Taxation— Assessments— NoTiCT  to  Bedbbk 
rBOM  Bale. 
1.  Under  Pol.  Code  Cal.  $  3688,  providing  that 
"no  mistake  in  the  name  of  Uie  owner  or  supposed 
owner  of  real  property  shall  render  the  assess- 
ment thereof  invalid, "  an  assessment  to  M.  &Co. 
of  property  standing  in  the  name  of  M.,  but  in 
fact  owned  by  a  third  person,  is  binding  on  the 


^°T^n. 


2.  Under  Pol.  Code  Cal.  $  8785,  (as  amended 
March  13,  188.%)  providing  that,  prior  to  obtain- 
ing a  deed  of  land  purchased  at  delinquent  taz- 
aale,  the  purchaser  thereof  "must,  thirty  days 
previous  to  the  expiration  of  the  time  for  the  re- 
demption, or  thirty  days  before  he  applies  for  a 
deed,  serve  upon  the  owner  •  •  •  a  written 
notice  stating  •  •  •  the  amount  for  which  it 
was  sold,  the  amount  then  due,  and  the  time  when 
the  right  of  redemption  will  expire,  or  when  the 
purchaser  will  apply  for  a  deed,  and  the  owner 
shall  have  the  right  of  redemption  indefinitely, 
mitil  such  notice  shallhave  been  given, "  the  pur- 
chaser gets  no  title  under  a  tax-deed  which  af- 
firmatively states  that  the  land  was  sold  for  a  cer- 
tain amount,  and  that  the  notice  to  redeem  stated 
that  it  had  lieen  sold  for  a  less  amount. 

8.  Under  Code  Civil  Proo.  Cal.  $  12,  provid- 
ing that  the  computation  of  time  in  which  an  act 
provided  by  law  is  to  be  done  shall  exciude  the 
first  day  and  include  the  last  day,  a  notice,  July 
26th,  fixing  August  23d  as  the  time  when  the  pur- 
chaser would  apply  for  a  tax-deed,  is  only  a  notice 
of  29  days  "previous  to,"  etc. 

4.  The  recital  in  the  deed  that  a  SO-days  no- 
tice was  given  will  be  controlled  by  the  statement 
that  it  was  given  July  25th,  and  fixed  August  23d 
as  the  last  day  for  redemption. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Plumas  county; 
Q.  G.  Ci-oUGH,  Judge. 

Goodwin  &  Goodwin,  for  appellant. 
Edward  C.  Robinson  and  W.  W.  Kellogg, 
for  respondent. 

FooTE,  C.  This  action  Is  brought  to 
quiet  title  to  a  certain  piece  of  land  in 
Plumas  county.  The  court  below  ren- 
dered judgment  as  prayed  for,  from  which, 
and  an  order  refusing  a  new  trial,  the  de- 
fendant takes  this  appeal.  From  the  rec- 
ord it  appears  that  In  the  year  1881  Will 
lam  Minto  obtained  the  land  by  deed  of 
conveyance  from  one  Ward  ;  that  Minto 
afterwards,  in  January,  1886,  made  a  deed 
of  It  to  certain  parties,  which  conveyance 
was  not  placed  upon  record  until  Septem- 
ber, 1886.  Through  mesne  conTeyances 
ffo-n  these  parties  the  plaintlB  claimed 
Cal.Rep.  23-26  P.— 47 


title.  Since  about  Marcb,  1887,  the  defend- 
ant has  been  In  possession  of  the  property 
In  dispute.  The  state  and  county  taxes 
on  It  for  the  year  1886  were  assessed  to 
William  Minto  &  Co.  The  taxes  becoming 
delinquent  the  property  was  sold  In  Feb- 
ruary, 18«7,  to  satisfy  the  same.  At  that 
sale  one  Hall  became  the  purchaser,  and 
he  assigned  his  certificate  of  purchase  to 
the  defendant.  -In  August,  1888,  the  latter 
obtained  a  deed  to  the  premises  from  the 
tax-collector,  through  which  the  defend- 
ant claims  to  be  the  owner  of  the  land. 
Dpon  the  validity  of  this  tax-deed  to  pass 
title  to  the  land,  this  controversy  depends. 
It  does  not  satisfactorily  appear  from  the 
record  upon  what  precise  ground  the  trial 
court  deemed  the  deed  invalid.  The  re- 
spondent contends  that  it  Is  so  upon  sev- 
eral grounds.  His  first  position  Is  that 
the  assessment  to  William  Minto  &  Co.  is 
void  as  re8])ett8  the  real  property,  which 
then  appeared  upon  the  record  as  that  of 
William  Minto.  The  decisions  which  he 
cites  In  support  of  his  position  were  made 
prior  to  the  amendment  of  1880,  to  section 
3628  of  the  Political  Code.  To  that  sec- 
tion, as  amended,  construction  was  given 
by  the  appellate  court  In  Lake  Co.  v.  Min- 
ing Co.,  66  Cal.  19,  4  Pac.  Rep.  876,  where  It 
Is  said:  "The  assessment  put  In  evidenee 
shows  property  assessed  to  'Sulphur 
Banks  Q.  S.  M.  Co.'  Section  8628  of  the 
Political  Code  provides:  'No  mistake  In 
the  name  of  the  owner  or  supposed  owner 
of  real  property  shall  render  the  assess- 
ment thereof  Invalid.'  There  Is  nothing  lu 
the  language  of  the  section  to  Indicate 
that  the  clause  quoted  car  be  given  effect 
only  when  an  attempt  Is  made  to  enforce 
the  lien  for  the  tax.  The  effect  of  the 
clause  in  section  3628  Is  but  to  give  a  more 
enlarged  operation  to  a  rule  already  es- 
tablished. Prior  to  the  adoption  of  that 
clause  It  has  been  frequently  held  that  a 
defendant  sued  for  a  tax  assessed  to  '  un- 
known' owners  could  not  be  permitted 
to  prove  that  the  assessor  might,  with 
more  diliKence,  have  ascertained  the  real 
owner  of  the  property.  On  behalf  of  the 
defendant  In  those  cases,  It  was  urged 
that,  unless  Inquiry  was  permitted,  with 
respect  to  care  and  diligence  of  the  assess- 
or, that  officer  would  have  It  In  his  pow- 
er entirely  to  neglect  his  duty,  and  to  as- 
sess to  unknown  owners  property,  the 
ownership  of  which  he  should  use  no  effort 
to  ascertain,  or  which  he  might  even  know 
to  belong  to  a  particular  person.  So  here. 
It  Is  said  that.  If  he  Is  allowed  to  assess 
the  property  to  a  person  other  than  the 
real  owner,  he  may  abuse  the  power.  But 
the  ascertainment  of  the  name  of  the  own- 
er Is  a  matter  with  respect  to  which  the 
assessor  has  discretionary  power,  and  his 
judgment  or  conclusion  in  regard  to  It  la 
final,  so  far  as  the  validity  of  the  tax  is 
concerned.  In  the  case  before  us  the  de- 
fendant was  sued  as  the  owner  of  the 
property  assessed  to  the 'Sulphur  Banks 
Q.  S.  M.  Co.'  If  the  defendant  Is  not  the 
owner  of  such  property.  It  had  full  oppor- 
tunity to  establish  that  fact;  hnt  It  is  not 
a  defense  to  the  payment  of  the  taxes  up- 
on the  real  estate  that  the  assessor  mis- 
took the  name  of  the  owner  of  it. "  The 
assessment  heie  was  therefore  binding  up- 
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on  the  property,  and,  bo  far  as  It  goes,  the 
deert  waa  valid. 

But  it  ia  (urtber  clalnied  tliat  the  notice 
to  redeem, prescribed  by  seclion  3785of  the 
Political  Code,  which  was  offei-ed  in  evi- 
dence and  excluded,  was  insufficient.  With 
that  matter,  upon  this  appeal,  w6  have 
no  concern.  The  appellant  here  is  not 
complalnins  of  any  error  of  the  trial  court 
when  It  excluded  the  evidence  oflered  upon 
that  point  by  the  respondent.  The  evi- 
dence is  not,  therefore,  before  us. 

From  the  tax-deed,  which  was  In  evi- 
dence as  the  basis  of  defendant's  title,  it 
appeara  that,  at  the  sale  of  the  land  for 
taxes,  the  amount  due  therefor  was  the 
sum  of  ¥49.64,  and  that  Hall,  the  purchas- 
er, bid  that  snm  for  it;  that  it  was  sold 
to  hlui  foi  that  amount,  which  he  paid, 
and  tiiat  he  therefore  became  the  pur- 
chaser thereof.  But  it  is  further  stated  in 
the  deed  that  in  the  notice  to  redeem, 
which  Peppin,  the  assignee  of  the  certifi- 
cate of  sale,  served  upon  William  Minto  & 
Co.,  those  to  whom  the  assessment  was 
made,  the  land  was  sold  for  $4o.9U,  and 
that  such  amount  was  due  thereon  for  de- 
liuquent  taxes.  Thus,  the  amount  men- 
tioned In  the  deed  for  which  the  land  was 
sold  for  taxea  differs  from  the  sum  men- 
tioned in  the  notice  to  redeem,  in  that  the 
latter  amount  Is  less  than  the  former  by 
$3.74.  Section  3785  of  the  Political  Code 
(as  amended  Mai-ch  12,  lS8o)  provides, 
among  other  things,  that,  prior  to  his  ob- 
taining a  deed  to  the  land  be  has  pur- 
chased at  delinquent  tax-sale,  the  pur- 
chaser thereof  '"must,  thirty  days  previous 
to  the  expiration  of  the  time  for  the  re- 
demption, or  thirty  days  before  he  applies 
for  a  deed,  serve  upon  the  owner  of  the 
property  purchased,  or  upon  the  person 
occupying  the  property, if  said  property  is 
occupied,  a  written  notice  stating  that 
said  property  or  a  portion  thereof  haH 
been  sold  for  delinquent  taxes,  giving  the 
date  of  the  sale,  the  amount  of  property 
sold,  the  amount  for  which  it  was  sold, 
the  amount  then  due,  and  the  time  when 
the  right  of  redemption  will  expire,  or : 
when  the  purchaser  will  apply  for  a  deed, 
and  the  owner  of  said  property  shall  have 
the  right  of  redemption  indefinitely,  until 
such  notlceshall  have  been  given, and  said 
deed  applied  for,  upon  the  payment  of  the 
fees,  percentage,  penalties,  and  costs  re- 
quired by  law."  Siuce  it  appears  atSrma- 
tlvely  from  the  deed  itself  that  the  notice 
thus  required  did  not  contain  the  amount 
?or  which  the  land  was  sold  for  taxes,  but 
notified  the  owner  of  the  land  that  it  had 
been  sold  for  aditferent  amount  of  money, 
it  would  seem  as  if  the  purchaser  was  not 
entitled  to  have  the  deed  made  to  him, 
and  that  It  conveys  no  title  to  the  land  In 
dispute. 

The  recitals  of  the  deed  further  show 
that  the  notice  to  redeem  was  served  on 
the  25th  day  of  July,  1S88,  and  that  it  fixed 
August  23, 1888,  as  the  time  when  the  pur- 
chaser would  .apply  to  the  tax-collector 
for  a  deed.  This  was  giving  the  notice 
only  29  days  "previous  to  tlie  expiration 
of  the  time  for  the  redemption,"  at 
which  time  the  application  for  a  deed  was 
to  be  made,  under  the  rule  declared  in  sec- 
tion 12  of  the  Code   of   Civil  Procedure, 


which.  In  the  computr.tfon  nf  time  in 
which  an  act  provided  by  law  Is  to  be 
done,  excludes  the  first  day,  and  includes 
the  last.    Misch  v.  Mayhew,  51  Cal.  51ft. 

The  law  requii-es  that  such  notice  must 
be  served  "thirty  days  previous  to  the  ex- 
piration of  the  time  for  the  redemption,  or 
thirty  days  before  he  [the  purchaser]  ap- 
plies for  a  deed. "  Pol.  Code,  §  37SS.  It  is 
true  that  one  of  the  recitals  of  the  deed  is 
that  this  30-day  notice  was  given,  but,  in 
the  same  sentence  in  which  that  occurs.  It 
is  further  stated  tliat  the  date  of  service 
was  the  25th  day  of  July,  188S,  and  that 
the  time  for  the  redemption  of  the  land 
sold  f«>r  taxes,  e.nd  when  the  purchaser 
would  apply  for  bis  tax-deed,  was  the  23d 
of  August,  1888,  so  that  ttiking  the  whole 
sentence  together  it  appears  beyond  dic- 
pute  that  the  first  recital,  as  to  30  days' 
notice  having  been  given,  is  not  true.  For 
this  reason  also  the  purchaser  was  not  en- 
titled to  a  deed,  and  that  which  he  ob- 
tained is  invalid.  We  therefore  advise 
that  the  judgment  and  order  be  affirmed. 

We  concur:  Belcher,  C.  C.  ;  Gibson,  C. 

Pkk  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and 
order  are  affirmed. 

WoKKS,  J.,  dissenting. 

—~~  86  CaL  144 

People  t.  Ah  Gee  Yuno.    (No.  20,682.) 

(Supreme  Court  of  California.    Oct.  5,  1890.) 
Ckimi^al  Law— Mubdek— Istest— Bitkdbs  aw 

PbOOF — INSTKDCTIOXS. 

1.  Under  Pen.  Code  Cal.  §  U05,  providing  that 
after  the  commission  of  the  criminal  act  is  shown 
by  the  prosecution,  the  burden  of  proof  then  rests 
on  defendant  to  show  the  absence  of  criminal  in- 
tent, it  is  only  necessary  for  defendant  to  intro- 
duce such  evidence  as  will  create  a  reasonable 
doubt  of  his  guilt.  He  need  not  prove  the  circum- 
stances of  mitigation  by  a  preponderance  of  evi- 
dence. 

2.  Where  the  court  instructs  the  jury  as  to 
the  various  degrees  of  murder,  and  also  as  to  the 
forms  of  the  verdict  projier  in  case  they  convict 
of  any  of  the  different  degrees,  or  acquit,  there  is 
no  prejudicial  error  in  the  fact  that  one  sentence 
of  the  instruction  taken  separately  may  be  con- 
strued to  imply  that  defendant  is  guilty  of  mur- 
der or  manslaughter. 

Commissioners'  decision.  Department  8. 
Appeal  from  superior  court,  Fresno  coun- 
ty; M.  K.  Harhis,  Judge. 

G.  W.  Jones,  M.  Farley,  and  Graham  & 
MoBson,  for  appellant.  Atty.  Gen.  Geo. 
A.  Jolwsoti,  W.  D.  Tupper,  and  B.  U. 
Welsh,  for  respondent. 

FooTE,  C.  The  defendant  wasconvlcted 
of  murder  In  the  first  degree.  From  the 
judgment  rendered  against  bim,  and  an 
order  denying  a.  new  trial,  this  appeal  is 
prosecuted.  It  is  argued,  on  behalf  of  the 
defendant,  that  the  court,  among  others, 
gave  an  erroneous  instruction  to  the  .iury, 
reading  thus:  "In  every  crime  or  public 
offense,  gentlemen  of  the  jury,  there  must 
exist  a  union  or  joint  operation  of  act  and 
intent  or  criminal  negligence.  But,  when 
the  act  committed  by  the  accused  is  of  it- 
self an  unlawful  act,  the  law,  in  the  first 
instance,  presumes  the  criminal  intent,  and 
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tbe  oavs  or  burden  of  proof  falls  upon  the 
defendant  to  show  the  absence  of  criminal 
Intent.  In  this  case,  if  you  find  froni  tbe 
evidence  that  the  defendant  struck  the 
fatal  blow,  then  the  burden  of  proving 
cireumntances  of  mitigation,  or  that  justi- 
fy or  excuse  the  homicide,  devolves  upon 
the  defendant,  unless  the  proof  upon  the 
part  of  the  prosecution  tends  to  show 
that  the  crime  committed  only  amounts 
to  manslaaghter,  or  that  the  defendant 
was  justifiable  or  excusable."  Folluwin); 
this  it  is  stated :  "Tbe  law  presumes  every 
man  tu  be  Innocent  until  his  guilt  is  es- 
tablished beyond  any  reasonable  doubt, 
and  this  presumption  attaches  at  every 
stage  of  the  case,  and  to  every  f««5t  essen- 
tial to  a  conviction."  And  throughout  the 
Instructions  asked  by  the  defendant,  and 
given  by  the  court,  the  principle  is  enunci- 
ated that  at  all  times,  and  under  all  cir- 
cumstaoces.  It  is  incumbent  upon  the  peo- 
ple to  establish  the  guilt  of  the  defendant 
by  evidence  beyond  any  reasonable  doubt. 
Nowhere,  eitJier  In  the  charge  or  In  tbe  in- 
structions, is  it  even  hinted  that  the  lifting 
the  burden,  by  showing  the  absenceuf  crim- 
inal Intent  thrown  upon  the  defendant  by 
the  proof  that  he  struck  the  fatal  blow, 
must  be  dune  by  any  preponderance  of 
proof.  The  instruction  in  this  refipect, 
substantially,  is  in  the  language  of  section 
1105  of  the  Penal  Code,  and  the  meaning  to 
be  attached  thereto  Is  expressly  stated  in 
People  V.  Buahton,80Cal.  160,  22  Pac.  Rep. 
127,  649,  as  follows:  "The  section  [1105, 
Penal  Code]  casts  upon  the  defendant  the 
bnrden  of  proving  circurastuncee  of  miti- 
gation, or  that  justify  or  excuse  the  com- 
mission ol  the  homicide.  This  does  not 
mean  that  he  must  prove  such  circum- 
stances by  a  preponderance  ol  the  evidence, 
but  that  the  presumption  that  the  killing 
was  feloDiouH  arises  from  the  mere  proof 
by  the  prosecution  of  thehomicide,  and  the 
burden  of  proving  circumstances  of  miti- 
gation, etc.,  is  thereby  cast  upon  him.  He 
is  only  bound  under  this  rule  to  produce 
such  evidence  as  will  create,  in  the  minds 
of  the  jury,  a  reasonable  doubt  of  his  guilt 
of  the  offense  charged. "  When  such  rea- 
sonable doubt  is  thus  raised,  the  presump- 
tion of  criminal  intent  is  overcome,  the 
burden  or  onus  is  lifted,  and  tbe  jury  must 
presume  an  absence  of  such  criminal  in- 
tent. An  unlawful  act  is  presumed  to 
have  been  committed  with  unlawful  in- 
tent. L,action  1963,  Code  Civil  Proc.,  subd. 
2.  But  such  Intent  maybe  controverted 
by  other  evidence,  and,  in  a  case  like  the 
present,  that  intent  may  be  rebutted,  and 
itR  absence  shown  by  any  evidence  which 
may  raise,  in  the  minds  of  the  Jury,  a  rea- 
sonable doubt  of  its  existence;  but  such 
rebuttal  it  is  Incumbent  upon  the  defend- 
ant to  make,  somewhere  in  the  evidence. 
After  such  a  plain  declaration  by  the  ap- 
pellate court  as  to  the  meaning  of  tlie 
statute,  it  is  not  perceived  how  the  giving 
of  an  instruction  which  embodied  its  pro- 
visions, coupled  with  others  which  so  fully 
and  clearly  enforced  the  right  of  the  de- 
fendant to  have,  in  every  step  of  the  case, 
all  i-easonable  doubts  as  to  bis  guilt,  or 
as  to  any  fact  essential  to  show  guilt,  re- 
solved in  his  favor,  could  have  prejudiced 
him,  and  we  are  unable  to  perceive  any 


force  in  the  argument  of  counsel  that  an 
Instruction  virtually  in  the  language  of 
the  statute  is  in  Itself  misleading. 

The  further  point  is  made  that  the  fol- 
lowing Instruction  is  wrong.  It  is,  (the 
Italics  being  our  own:)  "L'nder  tbe  in- 
formation in  this  case,  the  jury  may,  if  the 
evidence  warrant,  find  tbe  defendant  guilty 
of  murder  in  the  first  degree,  murder  in  the 
second  degree,  or  manslaughter.  Should 
the  jury  entertain  a  reasonable  doubt  as 
to  which  of  the  grades  of  crime  named  the 
defendant  may  be  guilty  of.  If  any,  the.v 
will  give  the  defendant  the  beneflt  of  such 
doubt,  and  acquit  him  of  the  higher  offense. 
That  la  to  eay,  gentlemen  of  the  jury, 
should  you  be  convinced  by  the  evidence, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant is  guilty  of  murder,  and  yet  have 
a  reasonable  doubt  as  to  whether  ho  is 
guilty  of  murder  in  the  first  or  second  de- 
gree, you  can  only  find  him  guilty  of  mur- 
der in  tbe  second  degree.  So,  if  the  doubt 
in  your  mind  be  as  to  whether  he  is  guilty 
of  murder  in  the  first  or  second  degree, or 
of  manslaughter,  you  can  find  him  guilty 
of  manslaughter  only."  The  reason  given 
by  the  appellant  why  the  instruction  is 
erroneous  is  that  he  claims  it  carries  with 
it  the  impression  to  the  jury  that  tbe  de- 
fendant is  guilt.y  of  some  offense;  that  the 
jury  are  told  that  they  may  find  the  de- 
fendant guilty  of  murder  in  the  first  degree, 
or  murder  in  the  second  degree,  or  man- 
slaughter, as  the  evidence  may  warrant, 
but  they  must  find  him  guilty  of  some  one 
of  them,  and  they  cannot  find  him  not 
guilty.  The  jury  is  instructed:  "Should 
your  Judgment  be  one  of  conviction,  you 
should  state  the  degree  of  the  offense  for 
which  you  convict.  Sliould  your  verdict 
be  one  of  acquittal,  you  will  simply  say, 
'  We,  the  jury,  find  the  defendant  not 
guilty.*"  And  by  consent,  the  court  in- 
structed the  Jury  particularly  as  to  what 
the  form  of  their  verdict  should  be  in  the 
event  they  found  the  defendant  guilty  of 
murder  in  tbe  first  degree,  and  how  the 
form  should  be  on  that  verdict  if  they 
should  fix  his  punishment  at  imprisonment 
for  life  in  tbe  state-prison.  Also,  as  to 
what  tbe  form  should  be  for  murder  in  the 
second  degree,  for  manslaughter,  and  for 
a  verdict  of  not  guilty.  It  does  not  seem 
possible,  from  what  we  have  quoted,  and 
from  the  general  tenor  of  tbe  very  full  and 
clear  charge  and  Instructions,  that  the 
jury  could  have  been  misled  in  any  degree 
into  tbe  belief  that  the  court  was  of  the 
impression,  and  so  instructed  them,  that 
the  defendant  was  necessarily  guilty  of 
some  crime,  and  that  they  could  not,  if 
the  evidence  warranted,  find  him  not 
guilty.  Perceiving  no  prejudicial  error, 
we  advise  that  tbe  Judgment  and  order  be 
atUrmed. 

Per  Curiam.  For  the  reasons  given  in 
tbe  foregoing  opinion  the  Judgment  and 
order  are  affirmed. 

We  concur:    Belchkr,  C.  C. ;  Haynb,  C. 

Thornton,  J.  I  concur  in  the  Judgment. 

McFarland,  J.  I  concur  in  the  judg- 
ment, but  do  not  wish  to  be  understood 
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aa  commending  or  approving  the  first 
part  of  the  hmtructlon  first  quoted  In  the 
ophiion  of  thecomnilsHloner.  It  is  always 
dangerous  to  Inject  new  language  Into  the 
HtHtoment  of  old  propositions.  After  all 
that  has  been  said  by  this  court  In  the  Bush- 
ton  Case,  and  since  then,  about  requiring 
defcndantH  to  prove  certain  things  by  a 
pi-eponrierance  of  evidence,  it  would  seem 
that  trial  courts  miglit  exercise  some 
caution  not  to  state  the  rule  stronger 
against  a  defendant  than  It  is  stated  in 
section  1105  of  the  Penal  Code. 


w  Cal.  m  

Johnson  v.  Vance.    (No.  13,560.) 
{Supreme  Court  of  Calif  omia.    Sept.  30,  1890.) 

RBB  AlMDDICATi.— PlBADINO  AND  PROOF. 

1.  Flaintifl  in  ejectment  alleged  ownership  of 
a  certain  section  of  land,  and  that  she  had  been 
ousted  therefrom  by  defendant,  who  admitted  in 
his  answer  ttiat  he  held  possession  of  the  east 
half  of  ttie  section,  but  denied  holdini?  possession 
of  a  portion  of  the  west  half.  Judgment  was  ren- 
dered declaring  plaintiff  to  be  the  owner  of  the 
east  half,  but  no  decree  was  made  in  reference 
to  said  portion  of  the  west  half.  Held,  in  a  sub- 
sequent action  of  ejectment  against  defendant  for 
said  portion  of  the  west  half,  that  plaintiff's  right 
to  the  possession  thereof  was  not  res  adjudlcata, 
as  no  decree  was  made  in  the  former  action  in  ref- 
erence to  it. 

3.  Where  issue  is  not  joined  as  to  the  damages 
alleged  to  have  been  sustained,  no  proofs  upon  the 
subject  are  required. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  Sun  Joaquin 
county,  J.  G.  Swinnerton,  Judge. 

Amos  H.  Carpenter,  for  appellant.  BhM- 
wId  &  Campbell,  for  respondent. 

Brixher,  C.  C.  This  is  an  appeal  from 
a  judgment  entered  against  the  defendant 
on  the  pleadings,  and  the  case  is  brought 
here  on  the  Judgment  roll.  The  action  is 
ejectment.  The  complaint  alleges  that 
on  the  9th  day  of  October,  1888,  the  plain- 
tiff was  the  owner  and  in  possession  of 
the  N.  W.  k,  the  N.  ]i  of  the  S.  W.  %,  and 


the  S.  W.  %  of  the  S.  W.  V,  of  section  31 ,  In 
township  3  N.,  range  9  E.,  Mount  Diabolo 
base  and  meridian;  and  that,  on  the  day 
named,  the  defendant  entered  and  ousted 
the  plaintiff  from  the  said  land,  and  has 
ever  since  continued  to  withhold  the  pos- 
session thereof  from  the  plaintiff,  to  her 
damage  In  the  sum  of  f  1,500.  For  answer 
to  the  complaint  the  defendant  pleads,  in 
bar  of  the  action,  a  judgment  entered  in  a 
former  action  between  the  same  parties ; 
and  this  is  his  only  attempted  defense. 
The  answer  alleges  that  the  complaint  In 
the  former  action  was  filed  on  the  ftth  day 
of  June,  1S88,  and  that  the  judgment  there- 
in was  made  and  entered  on  the  2d  day  of 
October,  1888.  It  then  sets  out  a  copy  of 
the  complaint,  answer,  findings,  and  judg- 
ment in  the  former  action,  from  which  it 
appears  that  the  plaintiff  alleged  that  in 
June,  1S87,  she  was  the  owner  in  fee-sim- 
ple, and  entitled  to  the  possession,  of  the 
above-described  section  of  land ;  and  that 
afterwards,  in  the  same  month,  the  de- 
fendant ousted  and  ejecte*!  her  from  the 
possession  thereof;  that  the  defendant 
admitted  his  possession  of  the  £.  )i  of  the 
uaid  section,  but  denied  that  he  waa  ever 
in  possession,  or  claimed  to  be  in  posses- 


Hton,  or  ever  ousted  or  ejected  the  plaintiff 
from  the  possession, of  the  W.  )^  of  the  sec- 
tion, except  the  S.  E.  %  of  the  S.  W.  ]i 
thereof,  which  it  was  alleged  that  be 
owned,  and  was  entitled  to  the  posses- 
sion of;  that  the  court  found  that  the 
plaintiff  was  the  owner  of  all  the  land  de- 
scribed in  her  complaint,  except  the  40 
acres  alleged  by  defendant  to  be  owned 
by  him;  and  that,  during  the  time  men- 
tioned in  the  complaint,  defendant  with- 
held from  plaintiff  the  E.J^  of  section  31  de- 
scribed in  said  complaint;  and  that  Judg- 
ment was  entered  that  the  plaintiff  re- 
cover from  thedefendant  possession  of  the 
K.  %  of  said  section  31.  The  answer  then 
further  alleg^es  that  the  possession  of  ex- 
actly the  same  land  is  demanded  in  the  com- 
plaint in  this  action  as  was  demanded  in 
the  complaint  in  the  former  action,  and 
that  the  parties,  plaintiff  and  defendant, 
are  the  same  in  both  actions;  that  the 
judgment  in  the  former  action  finally  de- 
termined and  decided  that  the  plaintiff 
was  the  sole  owner  of  all  the  land  de- 
scribed in  her  complaint  in  this  action, 
and  that  the  said  Judgment  is  now  in  full 
force  and  effect,  and  binding  upon  plaintiff 
and  defendant  in  this  action;  "that  the 
defendant  herein  has  acquired  no  title, 
and  claims  to  have  acquired  no  title  to 
any  of  the  land  described  in  the  plaintiff's 
complaint  herein, since  the  commencement 
of  said  former  action  for  the  possession  of 
the  said  land  in  controversy ;  that  the  title 
to  the  land  described  in plaintlff'scomplalnt 
herein,  and  the  right  of  possession  thereof, 
has  become  and  is  res  adjadicata  by  and 
between  the  parties  to  this  action,  by  rea- 
son of  said  judgment  duly  made  and  ren- 
dered in  this  court  in  favor  of  the  plaintiff 
herein,  and  against  the  defendant,  on  said 
2d  day  of  October,  1888. "  Wherefore  de- 
fendant prays  that  the  action  be  dis- 
missed, and  that  he  have  judgment  for  bis 
costs.  When  the  case  was  called  for  trial 
counsel  for  plaintiff  moved  for  judgment 
on  the  pleadings,  and  the  motion  was 
granted  on  the  ground  that  none  of  the 
allegations  of  the  complaint  were  denied. 
The  judgment  was  that  the  plaintiff  re- 
cover from  thedefendant  possession  of  the 
demanded  premises  and  91,500,  with  costs. 

Only  two  questions  are  presented  here 
for  decision.  The  first  relates  to  the  pleain 
bar,  and  the  second  to  that  part  of  the 
judgment  which  awards  theplaintifl$1.500. 

1.  It  is  not  controverted  that  a  plain- 
tiff is  entitled  to  a  judgment  on  the  plead- 
ings, if  his  complaint  states  a  cause  of  ac- 
tion, and  the  answer  presents  no  defense. 
And  it  is  true  that  a  judgment  rendered  in 
an  action  to  recover  the  possession  of  real 
property  is,  as  to  all  matters  put  in  issue 
and  passed  upon  in  the  action,  conclusive 
between  the  parties  and  their  privies,  and 
a  bar  to  another  action  between  the  same 
parties,  or  their  privies,  where  the  same 
matters  are  directly  In  issue.  Caperton  v. 
Schmidt,  26  Cal.  479;  Thrift  v.  Delaney.  69 
Cal.  189, 10  Pac.  Rep.  475.  But  does  that 
rule  apply  here?  It  must  be  observed  that 
this  is  an  action  to  recover  possession  of 
a  part  of  the  W.  ^  of  a  section,  and  that 
the  judgment  pleaded  in  bar  was  for  the 
possession  of  the  E.  J^  of  the  Potion.  The 
plaintiff  in  the  former  action  alleged  own- 
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ereblp  of  the  whole  iiectlon,  and  that  she 
had  been  ousted  therefrom  by  the  defend- 
ant, but  he  denied  that  be  had  ever  been 
in  poBseealon  of,  or  had  ever  ousted  the 
plaintiff  from,  the  land  here  sued  for;  and, 
while  the  court  found  that  the  plaintiff 
was  the  owner  of  the  land  here  In  contro- 
versy, still  as  to  it  no  ]udf;meut  was  ren- 
dered, presumably  because  the  court  was 
of  the  opinion  that  the  defendant's  denials 
In  regard  to  it  were  true.  In  this  case  the 
plaintiff  allesed  that  the  defendant  en- 
tered upon  the  land  and  ousted  her  there- 
from seven  days  after  the  former  judgment 
was  rendered,  and  this,  not  being  denied, 
must  be  taken  as  true.  Under  such  cir- 
camstances  how  cau  the  former  Judgment 
be  a  bar  to  this  action?  If  it  can,  then 
the  plaintiff,  though  having  an  unques- 
tioned right  to  the  poBsession  of  her  prop- 
erty, must  be  denied  all  relief  by  the 
courts.  We  think  it  clear  that  the  case 
does  not  come  within  the  rule  above 
stated,  and  that  the  action  was  not 
barred. 

2.  It  is  contended  that  the  Judgment  for 
91,.500  cannot  be  sustained,  because  it  was 
for  unliquidated  damages,  and  no  proofs 
were  taken  as  to  the  amount  which  should 
be  allowed.  But  there  was  no  Issue  as  to 
the  damages  alleged  to  have  been  sus- 
tained by  the  plaintiff,  and  no  proofs  upon 
the  subject  were  therefore  required.  It 
has  been  so  held  in  this  state  from  the 
earliest  times.  Hartman  v.  Williams,  4 
Cal.  254;  Patterson  v.  Ely,  19  Cal.  29;  Dlm- 
Ick  v.  Campbell.  81  Cal.  239;  Huston  v. 
Turnpike  Road  Co..  45  Cal.  550.  We  find 
no  error  in  the  record,  and  advise  that  the 
judement  be  affirmed. 

We  concur:  Vaxcmef,  C.  ;  Hatnk,  C. 

Peii  CrRUM.  For  the  reasons  given  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


«  Cal.  m 

JoHNSo.v  v.  Vaxce.     (No.  13,570.) 

(Supreme  Cmirt  of  California.    Oct  1,  1890.) 

EjECTMKsr— Plbadino — Findings. 

1.  A  complaint,  which  avers  that  plaintiil  is 
"the  owner  in  fee-simple"  of  a  certain  tract  of 
land,  is  not  demurrable  on  the  ground  that  the 
averment  is  a  conclnsion  of  law  and  not  of  an  ul- 
timate fact. 

3.  Where  the  complaint  in  ejectment  alleges 
that  defendant  is  in  possession  of  tbe  whole  of  a 
section  of  land,  and  ttio  answer  alleges  he  Is  in 
possession  of  only  the  east  half,  a  judgment  de- 
claring plaintiff  owner  of  the  east  half  will  not 
he  revened  because  it  fails  to  find  as  to  the  west 
half,  as  it  is  an  immaterial  issue. 

8.  A  finding  i  n  ejectment  that "  defendant  with- 
held the  east  half  of  section  13, "  is  a  sufficient 
finding  that  he  withheld  the  east  half  of  section 
31,  where  that  is  the  only  section  mentioned  in 
the  complaint. 

4.  where  plaintiff  in  ejectment  allege  posses- 
sion by  defendant,  and  he  admits  it,  it  is  not 
necessary  that  the  court  should  find  that  defend- 
ant was  in  possession,  as  findings  as  to  admitted 
facts  are  not  required. 

5.  While  the  gravamen  in  an  action  of  eject- 
ment is  the  wrongful  withholding,  it  is  not  neces- 
sary that  the  words  "wrongful"  or  "wrongfully" 
should  be  used  in  a  finding  that  defendant  ousted 
plaintiff. 


Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  San  Joaquin 
county;  J.  G.  Swinnkrton,  Judge. 

Amos  H.  Carpenter,  for  appellant.  Bald- 
win &  Campbell,  for  respondent. 

Bklchgb,  C.  C.  This  is  an  action  of 
ejectment.    It  is  alleged  in  the  complaint 

that  on  the day  of  June,  1887,  plaln- 

tlH  "  was  the  owner  In  fee-simple,  and  en- 
titled to  the  possession, "  of  the  land  de- 
scribed as  section  31,  township  8  N.,  range 
9  ¥j..  Mount  Diablo  base  and  meridian, 
and  that  afterwards,  in  the  same  mouth, 
the  defendant  entered  on  the  land,  and 
ousted  and  ejected  the  plaintiff  therefrom. 
A  general  demurrer  to  the  complaint  was 
interposed,  and  overruled.  The  defendant, 
Vance,  then  answered.  The  answer  de- 
nted that  defendant  ever  was  in  posses- 
sion, or  claimed  to  be  In  possession,  or 
ever  ousted  or  ejected  the  plaintiff  from 
tbe  possession,  of  the  west  half  of  the  sec- 
tion described,  except  the  S.  E.  %  of  the  S. 
W.  %  thereof,  which,  it  alleged,  the  defend- 
ant owned,  and  was  entitled  to  the  pos- 
session of.  It  then  alleged  that  in  tbe 
month  of  April.  18S0,  defendant  came  Into 
possession  of  the  east  half  of  the  section, 
and  that  he  "is  now.  and  ever  since  has 
been,  continuously,  in  possession  of  said 
land,  to  the  exclusion  of  everj-  other  per- 
son, and  especially  the  plaintiff."  It  fur- 
ther alleged  that  the  plaintiff's  cause  of  ac- 
tion was  barred  by  the  statute  of  limita- 
tions. The  court  found  that  the  plaintiff 
was  the  owner  of  the  land  described  In 
the  complaint,  except  the  S.  E.  Ji  of  the 
S.  W.  )i  thereof,  and  "that  defendant  has, 
during  the  time  mentioned  in  said  com- 
plaint, withheld  from  plaintiff  the  east 
half  of  section  thirteen,  described  in  said 
complaint.  '*  It  further  found  that  the  ac- 
tion was  not  barred.  Judgment  was  en- 
tered that  the  plalnt'ff  recover  from  the 
defendant  the  east  half  of  section  31 ;  and 
from  this  judgment  the  defendant  has 
appealed  on  the  judgment  roll. 

1.  It  is  claimed  that  the  demurrer  should 
have  been  sustained,  because  the  only 
averment  in  the  complaint  as  to  the  plain- 
tiff's title  to  the  demanded  premises  was 
that  she  was  "  the  owner  in  fee-simple, " 
etc.  It  is  urged  that  this  was  an  averment 
of  a  conclusion  of  law,  and  not  of  an  ulti- 
mate fact;  and  hence  that  it  was  insuffl- 
clent.  Thlsposltioii cannot  be  maintained. 
In  Payne  v.  Treadwell,  16  Cal.  243,  the 
same  objection  to  the  complaint  was  made, 
and  overruled,  and  the  law  there  declared 
as  to  the  sufficiency  of  an  averment,  like 
that  here  called  In  question,  has  been  ap- 
proved and  followed  in  numerous  subse- 
quent cases.  Garwood  v.  Hastings,  38  Cal. 
217;  Turner  v.  White.  73  Cal.  299, 14  Pac. 
Rep.  7!)4;  Heeser  v.  Miller,  77  Cal.  192,  19 
Pac.  Rep.  375;  Souter  v.  Maguire,  78  Cal. 
543,  21  Pac.  Rep.  1S3. 

2.  It  Is  contended  that  a  material  Issue 
was  raised  by  the  answer  as  to  whether 
or  not  the  defendant  was  in  possession  of 
the  west  half  of  tlie  section,  and  that  the 
court  wholly  failed  to  find  upon  this  is- 
sue; and  hence  that  the  judgment  should 
be  reversed.  The  obvious  answer  to  this 
point  is  that,  while  the  court  found  that 
the  plaiutiO  was  the  owner  of  all  of  the  sec- 
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tion,  except  40  acres,  It  save  judgment 
against  the  defendant  only  loi'  the  restitu- 
tion ol  the  east  halt  thereof.  When,  there- 
tore,  the  Judgment  was  entered,  the  IsRue 
as  to  the  posseBsloD  of  the  west  half  of  the 
section  became  wholly  iiumaterial,  so  far 
aa  the  defendant  was  concerned.  And  the 
rule  Is  well  settled  that  a  judgment  will 
never  be  reversed  for  a  failure  to  ilnd  upon 
an  immaterial  issue. 

8.  It  Is  further  contended  that  the  court 
tailed  to  find  that  defendant  was  ever  in 
posHession  of,  oc  ousted  and  ejected  the 
plaintiff  from,  the  east  half  of  section  31. 
But  the  answer  affirmatively  alleged  that 
the  defendant,  since  April.  1S80,  had  been 
continuously,  and  then  wos,  in  possession 
of  the  east  hult  of  that  section  "  to  the  ex- 
clusion of  every  other  person,  and  espe- 
cially the  plaintiff."  And,  as  shown  by  the 
record  hero,  the  court  did  find  that  defend- 
ant "withheld  from  plaintiff  the  east  half 
of  section  thirteen,  described  in  said  com- 
plaint." The  word  "thirteen"  is  evident- 
ly a  mistake,  and  should  be  read  as  "thir- 
ty-one, "that  being  the  only  section  de- 
scribed, or  referred  to.  In  tlie  pleadings. 
Under  these  circunistancen.  It  was  not  nec- 
essary that  there  be  any  finding  as  to  de- 
fendant's possession,  the  rule  t>eing  that 
findings  are  never  required  as  to  facts  ad- 
mitted by  the  pleadings. 

It  Is  urged,  however,  that  the  finding 
as  to  the  ouster  was  insuflflclent,  because 
the  court  did  not  find  that  the  defendant 
wrongfully  wlthlield  the  property.  It  is 
true,  as  said  In  Marshall  v.  Shatter,  32  Cal. 
194,  that  "the  gravamen  of  the  action 
[ejectment]  is  the  wrongful  withholding 
of  the  possession,  •  •  •  and  the  wrong- 
ful withholding  is  an  ouster. "  But,  though 
this  be  so,  still  It  is  not  necessary  that  the 
words  "  wrongful "  or  "  wrong-fully  "  be  used 
either  In  the  complaint  or  the  findings. 
In  Payne  ▼.  Treadwell,  supra,  the  court, 
speaking  by  Field,  C.  J.,  on  this  subject, 
said:  "The  possession  of  the  defendant  is, 
of  course,  a  pleadable  and  issuable  fact, 
and  the  only  question  of  difficulty  arises 
from  the  supposed  necessity  of  negativing 
Its  possible  rightful  character.  •  •  •  It 
the  defendant's  holding  rests  upon  any 
existing  right,  he  should  be  compelled  to 
show  it  affirmatively  In  defense.  The  right 
of  possession  accompanies  the  ownership, 
and,  from  the  allegation  of  the  fact  of 
ownership,  which  is  the  allegation  of 
seisin  in  'ordinary  language,'  the  right  of 
present  poHsesaion  is  presumed  asa  matter 
of  law.  We  do  not  think,  therefore,  any 
allegation  beyond  that  of  possession  by 
tlie  defendant  is  necessary,  except  that  he 
withholds  the  possesBlon  from  the  plain- 
tiff. The  allegation  that  the  possession  is 
'wrongful  or  unlawful' is  not  the  state- 
ment of  a  fact,  but  of  a  conclusion  of  law. 
The  words  are  mere  snrplusage,  and, 
though  they  do  not  vitiate,  they  do  no 
good.  The  withholding  of  the  possession 
from  one  who  is  seised  of  the  premises  Is 
presumptively  adverse  to  his  right,  and 
wrongful.  It  iphyfoi-ceof  thispresumptlon 
that  the  plaintiff  can  rest,  in  the  first  in- 
stance, his  case  at  the  trial  upon  proof  of 
his  Heisin,  and  of  the  possession  by  the  de- 
fendant. From  these  facts,  when  estab- 
lished, the  law  implies  a  right  to  the  pres- 


ent pnssesalon  In  the  plalntitt,  and  a  hold- 
ing adverse  to  that  right  In  the  defend- 
ant." We  are  not  aware  that  the  law' 
as  thus  declared,  has  ever  been  qnestloned 
In  this  state,  and  it  follows,  therefore, 
that  the  appellant's  contention  cannot  be 
sustained.  The  foregoing  being  In  sub- 
stance all  the  points  made  for  a  reversal, 
we  advise  that  the  judgment  be  affirmed. 

We  concur :  Vaxclief,  C.  ;  Hatne,  C. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  af- 
firmed. 

""""  «1  Cal.  431 

San  Lcis  Obispo  Coi'ntt  v.  White.    (No. 

13.5.56.) 

{Supreme  Court  of  CaUfomia.    Oct.  iJ,  1690.) 

Taxation— Bbidobs—Coosths— Trial. 

1.  Pol.  Code  Cal.  %  8671,  provides  that  taxes 
upon  road-districts  sball  be  collected  in  the  same 
manner  as  county  taxes.  St.  1S80,  p.  136,  pro- 
vides that  a  county  may  maintain  an  action,  in 
its  own  name,  for  the  recovery  of  delinquent 
taxes.  Held,  tliat  a  county  can  maintain  an  ac- 
tion in  its  own  name  to  collect  delinquent  taxes 
wltlch  were  levied  upon  a  road  distrioL 

a.  St.  Cal.  1883,  p.  299,  provides  that  the 
board  of  supervisors  of  a  county  shall  have  power  to 
levy  taxes  upon  tiie  taxable  property  in  any  dis- 
trict, in  their  county,  for  the  construction  and  re- 
pair of  roads,  provided  the  proposition  tie  submitted 
to  and  received  bv  a  majority  of  the  qualified  vot- 
ers. Pol.  Code,  f  wis,  defines  a  brid^  to  be  a  hign- 
way.  Held,  that  it  is  within  the  power  of  tlie 
bou4,  provided  the  proposition  is  approved  by  a 
majority  of  the  voters,  to  levy  a  tax  on  a  road- 
district  to  build  a  bridge. 

8.  An  election  proclamation,  atiSBceA  pub- 
lished by  the  board  of  supervisors,  pnrsnaiit  to 
Pol.  Code  Cal.  $  1006,  is  not  invalid  because  the 
cleric  affixed  a  scroll  thereto,  instead  of  his  official 
seal,  though  the  county  government  act  (St.  Cal. 
188.3,  p.  299,  §  ao,  subd.  8)  makes  it  the  duty  of 
the  clerk  to  place  his  seal  upon  all  proceedings 
of  the  board,  whenever  the  same  are  ordered  pub- 
lished. 

4.  If  the  clerk  of  the  board  of  SQpervisors  neg- 
lects to  enter  an  order  for  the  publication  of  a 
special  election  proclamation  upon  the  minutes, 
as  be  is  required  to  do  by  law,  parol  evidence  is 
admissible  to  prove  that  such  an  order  was  made. 

5.  Code  Civil  Proc.  Cal.  %  2010,  provides  tbat 
evidence  of  the  publication  of  a  notice  required 
by  law  may  be  given  by  the  printer's  affidavit 
annexed  to  a  copy  of  the  notice.  Held,  that  an 
objection  that  the  contents  of  an  election  proclama- 
tion could  not  be  proven  by  a  printed  copy  with 
the  affidavit  of  publication  annexed,  on  the  ground 
that  the  original  had  not  been  sufficiently  ac- 
counted for,  was  properly  overruled,  where  the 
court  was  not  requested  to  limit  such  evidence  to 
the  purpose  for  which  it  was  admissible. 

6.  Pol.  Code  Cal.  i  IftM,  provides  that  the 
board  of  supervisors,  upon  the  receipt  of  the  gov- 
ernor's proclamation  of  a  general  or  special  elec- 
tion, shall  cause  a  copy  of  the  same  to  he  pub- 
lished in  some  newspaper  printed  in  the  couiay, 
and  posted  in  each  place  of  election,  and  in  tii<- 
case  of  a  stiecial  election  to  fill  vacancies  in  ccr 
tain  state  offices,  they  shall  post  or  publish  a  <i ; ;.' 
of  such  proclamation  upon  the  receipt  thoi\'0-. 
Section  1056  provides  that  whenever  a  sijeciul  ok'c- 
tion  is  ordered  by  the  board  of  supervisors  lUev 
must  publish  and  post  a  proclamation  in  the  Siiiun 
manner  as  a  proclamation  issued  by  the  govornoi 
Held  that,  if  a  proclamation  by  the  board  of  su- 
pervisors, of  a  special  election  on  a  proposition  to 
levy  a  tax  to  build  a  bridge,  was  published  in  a 
cou'ntv  newspaper,  it  was  not  necessary  that  it  l>e 
posted  also. 

7.  Upon  am  assessment  roll,  the  decimal  paria 
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of  the  dollar  were  separated  from  the  units  and 
tens  by  the  subdivislonal  account^book  lines  in- 
stead of  the  decimal  point,  and  the  word  "cents" 
•was  omitted  from  the  top  of  the  column.  Held, 
that  an  objection  that  the  tax  was  not  entered  up- 
on the  assessment  roll,  on  the  ground  that  the 
decimal  point  and  word  "oenta"  were  omitted,  is 
untenable,  and  that  it  was  competent  for  the  dis- 
trict attorney  to  permit  the  assessor  to  add  the 
abbreviation  "ets. "  at  the  top  of  the  column,  over 
the  space  intended  for  the  decimal  parts. 

S.  Pol.  Code  Cal.  i  8881,  provides  that  omis- 
Bions,  errors,  or  defects  In  an  assessment  book 
may.  with  the  consent  of  the  district  attumey,  be 
supplied  or  corrected  by  the  assessor  at  any  time 
before  the  sale  for  delinquent  taxes.  Held,  that 
it  is  competent  for  the  assessor,  under  the  written 
instructions  of  the  district  attorney,  to  supply  the 
omission  on  the  original  roll  of  the  "total  tax" 
in  the  column  provided  for  it,  where  the  total  tax 
appeared  in  the  column  headed  "Road  Tax." 

Coinmissloners'  decielon.  In  bank.  Ap^ 
peal  rrotn  Buperlor  court,  San  Luis  Obispo 
county;  V.  A.  Gbeoo,  Judge. 

Venable  &  Goodchlld  and  W.  B.  Spencer, 
for  appellant.  J.  M.  Wilcoxoo,  Graves, 
Turner  &  Graves,  and  F.  A.  Dorn,  for  re- 
spondent. 

UiBBON,  C.  Action  to  recover  of  the  de- 
fendant hiB  proportion  of  a  npecial  tax 
levied  in  road-district  No.  2,  of  San  Luis 
Oblapo  county,  in  the  year  18S8,  for  the 
purpose  of  raising  the  sum  of  $10,000,  to 
erect  a  bridge  across  the  Salinas  river  at 
San  Miguel  in  said  district.  Judgment 
passed  for  plaintiff,  from  which,  and  an 
order  denying  a  new  trial,  the  defendant 
appeals.  The  appellant's  principal  points 
are  that  there  is  no  law  authorizing  re- 
spondent to  collect  the  taxes  In  question 
by  suit,  and  that  the  assessment  of  the 
taxes  was  illegal. 

1.  The  authority  for  any  county  or  city 
and  county  to  maintain  an  action  in  Its 
own  name  for  the  recovery  of  delinquent 
taxes  lor  any  fiscal  year,  collectible  in 
such  county  or  city  and  county,  is  to  be 
found  in  the  act  of  April  23,  1880,  (St.  1880, 
p.  136.)  This  act,  it  Is  to  be  observed,  does 
not  include  In  express  terms  a  local  or  spe- 
cial tax;  but  by  the  act  of  March  9, 1SS3, 
(St.  and  Amend.  1883,  p.  65,)  a  new  sec- 
tion, viz.,  3671,  was  added  to  the  Political 
Code,  which  prescribes  the  basis  of  taxa- 
tion, and  that  "all  taxes  upon  townships, 
road,  school,  or  other  local  districts,  shall 
be  collected  in  the  same  manner  as  county 
taxes. "  The  taxes  Involved  here  were  lev- 
led  upon  a  road-district,  therefore  they 
can  be  recovered  in  the  same  manner  as 
county  taxes,  under  the  act  first  above  re- 
ferred to. 

2.  The  taxes  here,  appellant  claims,  were 
void  because— i^irat,  the  board  of  super- 
visors had  no  power  to  levy  them;  second, 
the  election  upon  the  proposition  to  make 
the  levy  was  void;  and  third,  they  were 
not  entered  upon  the  assessment  roll. 
That  the  board  of  8ui)ervIsors  had  anii)le 
power  to  levy  the  taxes  is  made  apparent 
from  an  inspection  of  the  county  govern- 
ment act  of  March  14,1883,(St.  and  Amend. 
1883.  p.  290.)  It  Is  therein  provided :  "The 
boards  of  supervisors  in  their  respective 
counties  bavejurlsdiction  and  power  under 
such  limitations  and  restrictions  as  are 
prescribed  by  law  •  •  •  to  levy  taxes 
upon  the  taxable  property  of  their  respect- 
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Ive  counties  for  aU  county  purposes,  and 
also  upon  the  taxable  property'  of  any  dis- 
trict for  the  construction  and  repair  of 
roads  and  highways,  and  other  distrifct 
purposes:  provided  that  no  tax  shall  be 
levied  upon  any  district  until  the  proposi- 
tion to  levy  the  same  has  been  submitted 
to  the  qualified  electors  of  such  district, 
and  received  a  majority  of  all  the  legal 
votes ca«t upon  such  proposition."  Sec- 
tion 25,  subd.  13.  Highways  Include 
bridges.    See  Pol.  Code,  §  2618. 

Appellant  contends  that  the  election 
was  void  because  the  board  of  supervisors 
failed  to  make,  publish,  and  post  a  procla- 
mation of  the  election.  "  Whenever  a  special 
election  Isordered  by  theboard  of  supervis- 
ors, they  must  issue  an  election  proclama- 
tion containing  the  statement  pro\'ided  for 
in  subdivision  1  of  section  1054,  and  must 
publish  and  post  it  in  the  same  manner  as 
proclamations  issued  by  the  governor." 
Pol. Code, §10.56.  Thatportlon  ofthesectlon 
referred  to,  as  far  as  applicable  here,  pro- 
vides that  such  proclamation  shall  con- 
tain a  statement  of  the  time  of  the  elec- 
tion; and,  as  to  the  manner  in  which 
proclamations  must  be  made  and  pub- 
lished by  the  governor,  he  Is,  by  section 
1053,  Id.,  required,  at  least  30  days  before 
a  general  election,  and  10  days  before  a 
special  election,  to  Issue  a  proclamation, 
under  his  hand  and  the  great  seal  of  the 
state,  and  transmit  copies  thereof  to  the 
boards  of  supervisors  of  the  counties  in 
which  the  elections  are  to  be  held.  Upon 
the  receiptor  such  proclamation  the  board 
of  supervisors  may.  In  case  of  a  general  or 
special  election,  cause  a  copy  of  the  same 
to  be  published  In  some  newspaper  print- 
ed in  the  county  and  to  be  posted  at  each 
place  of  election  at  least  10  days  before  the 
election ;  and,  in  case  of  a  special  election 
to  fill  a  vacancy  In  the  oflice  of  state  sena- 
tor or  assembly-man,  the  board  of  super- 
visors, in  their  discretion,  may  cause  a 
copy  of  the  proclamation  to  be  published 
or  posted  In  the  manner  above  stated,  ex- 
cept It  need  not  be  published  or  posted  for 
a  longer  period  than  five  days  before  such 
election.  Id.  §  1055.  The  board  of  super- 
visors in  this  case  made  an  order  which 
was  duly  entered  upon  the  minutes  of  the 
board  that  the  proposition  to  levy  a  spe- 
cial tax  for  the  construction  of  a  bridge 
across  the  Salinas  river  at  the  town  of  San 
Miguel  should  be  voted  upon  at  a  special 
election,  to  be  held  for  that  purpose,  in 
road-district  No.  2,  on  the  24th  of  March, 
1888,  in  conformity  with  the  general  elec- 
tion laws  of  the  state;  and  that  the 
clerk  of  the  board  should  issue  an  election 
proclamation  to  tbat  effect,  under  his 
hand  and  the  seal  of  the  board.  The 
board  also  ordered  that  th«  proclamation 
should  be  published  in  a  paper  known  as 
the  "San  Miguel  Messenger."  This  order 
was  not  entered  upon  the  minutes.  The 
clerk  of  the  board  wrote.  In  the  presence 
of  the  latter,  a  proclamation  embodying 
the  substance  of  the  order  for  the  election, 
and  signed  It;  but,  instead  of  affixing  his 
ufflclal  seal  to  It,  he  made  a  scroll  for  a 
seal,  and  then  sent  it  to  the  San  Miguel 
Messenger  for  publication,  in  which  paper 
it  was  published  once  a  week  for  five  con- 
secutive weeks  prior  to  the  election.    It  is 
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objected  that  the  so-called  proclamation 
■was  not  properly  authenticated  because 
the  seal  was  omitted,  bat  we  do  not  think 
that  the  validity  of  the  acts  of  the  board 
of  supervisors  depends  upon  the  care  with 
which  they  may  be  authenticated  by  the 
clerk  of  the  board.  The  board  undoubt- 
edly had  the  authority  to  issue  the  proc- 
lamation, and  it  ordered  that  It  should  Is- 
sue and  be  authenticated  In  a  certain  man- 
ner; but,  as  we  have  seen,  the  clerk  failed 
to  observe  the  requirements  of  the  order 
in  one  respect.  Such  a  failure,  however, 
could  not  defeat  the  proclamation,  for, 
while  it  Is  made  the  duty  of  the  clerk,  by 
subdivision  8,  §  20,  of  the  county  govern- 
ment act,  to  authenticate  with  his  slsna- 
ture  and  the  seal  of  the  board  the  pro- 
ceedings of  the  board,  whenever  the  same 
are  ordered  published,  still  an  omission  to 
affix  the  seal  cannot  defeat  any  of  the  ac- 
tions of  the  bourd.  Subdivision  9  of  the 
same  section  requires  all  ordinances  to 
be  authenticated  in  the  same  way  by  the 
clerk,  and  to  be  by  him  recorded  at 
length.  In  the  ordinance  book.  Yet,  it  has 
been  held  that  a  failure  to  so  record  an  or- 
dinance does  not  affect  its  validity.  Irri- 
sation  Dist.  v.  De  Lappe,  79  Cal.  358,  21 
Pac.  Kep.  825.  See,  also.  County  of  Santa 
Clara  v.  Bailroad  Co.,  66  Cal.  644,  6  Pac. 
Bep.  744,  in  which  it  was  held  that  the  valid- 
ity of  an  ordinance  imposing  county 
licenses,  which  had  been  properly  passed 
by  the  board  of  supervisors,  was  not  affect- 
ed by  the  omission  of  the  clerk  to  add  the 
seal  of  the  board  to  the  record  of  it,  in  the 
ordinance  book.  Besides,  in  the  present 
case,  as  far  as  the  electors  of  the  district 
were  concerned,  the  proclamation,  as  pub- 
lished, was  complete  as  to  them,  as  the 
scroll  which  appeared  thereon  in  place  of 
the  seal  was  all  that  could  appear,  even 
if  the  seal  had  been  affixed  to  the  original. 

The  objection  to  oral  evidence  of  the  or- 
der of  publication  of  the  proclamation 
was  properly  overruled.  It  is  true  the 
order,  as  part  of  the  proceedings  of  tlie 
l)oard,  should  have  been  entered  upon  the 
minutes,  the  same  as  the  order  for  the 
election  and  the  issuance  of  the  proclama- 
tion, which  was  made  at  the  same  time. 
But,  as  appears  by  the  case  last  referred 
to,  the  failure  of  the  clerk  to  record  an  or- 
dinance will  not  defeat  it.  neither  do  we 
think  the  failure  to  enter  the  order  in  this 
case  precluded  proof  of  it  b.yoral  evidence. 
The  power  of  the  board  to  act  exists  inde- 
pendently of  any  action  of  the  clerk,  and 
the  validity  of  an  exercise  of  it  does  not 
depend  upon  the  diligence  of  the  clerk. 
Were  it  otherwise,  the  clerk  would  have  it 
in  his  power  to  either  by  carelessness  or 
design  defeat  any  of  the  actions  of  the 
board. 

It  Is  further  objected  that  proof  of  the 
contents  of  the  proclamation  could  not  be 
made  by  the  published  copy,  because  the 
absence  of  the  original  was  not  sufficient- 
ly accounted  for.  This  objection,  as  far 
as  It  went,  was  well  founded,  because 
there  was  no  showing  of  any  attempt  to 
recover  the  original  proclamation  from 
:he  printer,  to  whom  It  had  been  sent  for 
publication,  nor  was  It  shown  that  it  had 
been  lost  ordostroyed.  But  asthe  printed 
coxiy,  with  the  affidavit  of  its  publication 


annexed  thereto,  was  relevant  and  com- 
petent to  prove  the  publication  of  the 
proclamation,  (Code  Civil  Proc.  §  MIO,) 
and  as  the  court  was  not  requested  to 
limit  the  evidence  to  the  purpose  for  which 
It  was  admissible,  the  objection  was  prop- 
erly overruled.  Williams  v.  Insurance  Co., 
54  Cal.  449. 

Before  the  proof  of  publication  of  the 
proclamation  had  been  received,  the  clerk 
testified  without  objection,  as  follows: 
"After  the  making  of  the  order  contained 
In  the  minutes  just  read  in  evidence,  I 
made,  in  the  presence  of  the  board  of  sa- 
pervisors,  and  pursuant  to  said  order,  a 
pencil  draft  of  a  notice  for  publication,  of 
which  draft  the  printed  advertisement  an- 
nexed to  the  affidavit  wntcb  1  bold  in  my 
hand  Is  a  copy."  Now,  taking  this  testi- 
mony In  connection  with  the  copy  referred 
to,  which  we  have  seen  was  admissible  in 
evidence,  there  appears  to  have  been  suffi- 
cient proof  of  the  contents  of  the  procla- 
mation. 

It  is  argued  that  as  the  proclamation 
was  only  published  In  the  newspaper,  but 
not  posted,  the  notice  intended  to  be  given 
by  it  was  incomplete.  Section  1055  of  the 
Political  Code  provides  that  in  cases  of 
general  or  special  elections  the  i)roclamii- 
tlon  may  be  published  and  posted;  but. In 
cases  of  special  elections  to  fill  vacancies 
In  certain  offices,  it  may  be,  in  the  discii-- 
tion  of  the  board,  published  or  posted  for 
a  period  of  not  longer  than  flvp  days  Ix^- 
fore  the  election.  Thus  there  was  ;in»>  of 
two  methods  for  the  board  to  adojit  in 
the  present  case,  and  thev  havhig  derided 
to  sirapl.v  publish  it  for  five  weeks  befon- 
the  election,  their  action  must  be  sus- 
tained. Comstock  v.  County  of  Yolo.  71 
Cal.  599,  12  Pac.  Bep.  728. 

It  Is  claimed  the  tax  was  not  entered 
upon  the  assessment  roll,  because,  in  thr> 
column  of  the  assessment  roll  headed 
"Boad  Tax,"  the  amount  of  such  tax  up- 
on the  real  estate  was  entered  as  tl2U0, 
and  upon  the  personalty  as  f460,  without 
any  mark  to  Indicate  the  portions  intend- 
ed for  cents.  Instead  of  as  f  12.00  and  f4.60, 
respectively.  An  inspection  of  the  cop.v  of 
the  roll  in  the  transcript  shows  that  there 
are  the  usual  subdivlsional  account-book 
lines  between  the  decimal  parts  of  the  dol- 
lar and  the  units  and  tens  of  dollars  in 
each  Instance,  so  that  the  value  of  the 
suras  entered  In  the  decimal  column  is 
plain  enough  without  the  woru  "cents," 
or  the  abbreviation  thereof,  at  the  top  of 
the  column.  Since  this  is  so,  the  point 
made  as  to  the  error  committed  by  the 
district  attorney  in  granting  permission 
to  the  assessor  to  add  the  abbreviation 
"cts. "  at  the  top  of  the  column,  and  In  the 
space  intended  for  the  decimal  portions  of 
dollars,  need  not  be  further  noticed. 

In  the  original  roll  the  special  bridge  tax 
was  not  carried  to  nor  entered  in  the  col- 
unm  headed  "Total  Tax;"  but,  after  the 
roll  was  made  up  and  placed  in  the  hands 
of  the  tax  collector,  no  sale  tor  delinquent 
taxes  havlnir  been  made,  the  district  at- 
torney gave  his  consent  in  writing  to  the 
assessor  to  enter  the  said  tax  In  the  col- 
umn last  mentioned,  whereupon  the  as- 
sessor made  the  proper  entries  In  that  col- 
umn.   This  is  now  urged  aa  error.    Tlie 
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total  tax  appeared  In  the  column  headed 
"Road  Tax,"  and  consequently  It  was 
clear  what  the  omitted  total  tax  -was.  It 
was  therefore  competent  for  the  district 
attorney  to  authorize  the  assessor  to  sup- 
ply the  omission  under  section  3881  of  the 
Political  Code,  which  provides:  "Omis- 
sions, errors,  or  defects  in  form  in  any  orig- 
inal or  duplicate  assessment  book,  when 
It  can  be  ascertained  therefrom  what  was 
Intended,  may,  with  the  written  consent 
of  the  district  attorney,  be  supplied  or 
corrected  by  the  assessor  at  any  time 
prior  to  the  sale  for  delinquent  taxes,  and 
alter  the  original  assessment  was  made." 
We  do  not  see  any  cause  for  a  reversal 
of  the  judgment  or  order  appealed  from, 
and  therefore  advise  that  they  be  affirmed. 

We  concur:  Vancwef,  C;  Hayne,  C. 

Peb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  appealed  from  are  affirmed. 

80  Cai.  i4t  —""• 

Tripp  v.  Duane  et  ah  (No.  9,631.) 
iSupreme  Court  of  California-  Oct  8,  189a) 
Appbal—Dismissai,— Laches. 
On  motion  to  dismiss  an  appeal  for  want 
of  prosecution,  It  appeared  that  the  transcript 
was  filed  in  manuscript,  and  was  never  printed, 
appellant  having  failed  to  furnish  funds  there- 
for; that,  after  beizif;  on  the  calendar  for  argu- 
ment,  It  was  dropped  several  vears  before  the 
motion  to  dismiss;  that  no  motion  to  restore  to 
the  calendar  was  ever  made.  Held  that,  both 
parties  having  been  guilty  of  gross  laches,  one 
would  not  be  allowed  to  take  advantage  of  the 
laches  of  the  other  to  prevent  a  hearing  on  the 
merits,  provided  the  matter  was  now  prosecuted 
with  diligence. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
Jamkb  Q.  MAoriRE,  Judge. 

Moses  G.  Cobb, lor  appellant.  P.  G.  Gal- 
pin,  lor  respondent. 

Fox,  J.  This  is  a  motion  to  dismiss  the 
appeal  of  the  defendant  Ellis.  The  notice 
does  not  state  upon  what  ground  the  mo- 
tion will  be  made,  but  does  state  that  it 
win  be  made  upon  affidavit,  a  copy  of 
which  Is  served  with  the  notice.  The  af- 
flda  vlt  shows  no  ground  for  dismissal,  ex- 
cept that  of  laches  or  want  of  prosecu- 
tion. It,  and  the  files  and  records  of  this 
court,  show  that  the  appeal  was  taken 
prior  to,  and  the  transcript  filed  In  this 
court  on,  June  24, 1881.  It  was  filed  in 
manuscript,  and  has  never  been  printed, 
the  appellant  having  failed  to  furnish  the 
clerk  with  funds  to  pay  for  the  printing. 
The  case  was  on  the  calendar  for  argu- 
ment several  years  ago,  but  was  dropped 
from  the  calendar.  It  could  not  thereaft- 
er be  restored  except  upon  notice,  and  it 
does  not  appear  that  any  notice  has  ever 
been  given  to  restore  It  to  the  calendar, 
and  so  get  It  in  position  to  be  heard. 
Both  parties  have  been  guilty  of  gross 
laches  in  the  matter,  and  the  court  does 
not  think  that  under  all  thecircumstances 
It  ought  to  allow  one  of  the  parties  to 
take  such  advantagre  of  the  laches  of  the 
other  SB  to  cut  her  off  from  a  hearing  up- 
on the  merits,  if  shedesireslt,  and  will  now 
prosecute  the  matter  with  due  diligence. 


The  present  motion  to  dismiss  will  be  de- 
nied. If  the  transcript  is  printed  and 
served  40  days  or  more  before  the  com- 
mencement of  the  next  .January  term  of 
this  court,  the  case  will  be  placed  on  the 
calendar  of  that  term  for  argument ;  oth- 
erwise respondent  may  then  renew  his  mo- 
tion to  dismiss. 

We  concur :  Beatty,  C.  J. ;  Patekbon,  J. 


86  Cal.  M 

Daley  v.  Rcss  et  a/.    (No.  12,036.) 
(Supreme  Court  of  CaUfomla.    Oct  1,  1890.) 

AOTIOXS  OS  C30NTEACT8  — Pleadiso  AXD  PBOOr— 
NOSSCIT. 

1.  Defendants  agreed  to  pay  plaintiff  $4,000 
brokerage  for  negotiating  a  loan  of  $4,000  for 
them,  "onthesecurltyof  said  Jupiter  Miningprop- 
erty. "  The  complainant  set  out  the  contract,  and 
averred  that  plaintill,  "in  accordance  with  the 
terms  of  said  contract,  procured  said  sum, "  but 
the  evidence  showed  that  defendants  had  to  give 
other  security  than  the  mining  property,  and 
$3,600  additional  brolcerage,  to  another  person,  in 
order  to  secure  the  $4,000.  Held,  that  the  evi- 
dence did  not  prove  the  case  made  by  the  com- 
plaint 

2.  In  an  action  to  recover  $4,000,  the  residue 
of  $7,A0O  brokerage  for  negotiating  a  loan  of 
$4,000  for  four  months,  the  evidence  did  not  sup- 
port the  allegations  of  the  complaint,  and  plain- 
tiff was  nonsuited.  Held,  that  it  was  immaterial 
that  defendant  did  not  si)ecify  the  grounds  for 
his  motion  to  nonsuit,  as  the  complaint  could  not 
be  corrected,  except  by  an  amendment,  and  that 
could  not  be  granted,  because  the  demand  in  the 
complaint  is  unconscionable. 

WoBKS  and  Tbohnton,  JJ.,  dissenting. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco ;  M.  A.  Edmonds,  Judge. 

It.  B.  Mitchell,  for  appellant.  Nag-Ie  <& 
Nsiffle,  lor  respondents. 

Hayne,  C.  This  was  an  action  to  recov- 
er $4,000,  as  brokcrege,  tor  negotiating  a 
loan.  Theplaintitf  was  nonsuited,  and  he 
appeals  from  an  order  denying  his  motion 
for  a  new  trial. 

We  think  that  the  plaiutlH  failed  to 
prove  the  case  set  forth  In  his  complaint. 
The  contract,  which  was  annexed  to  the 
complaint,  was  as  follows:  "This  agree- 
ment, made  this  the  19th  day  of  November, 
18S1 ,  by  and  between  C.  C.  E.  Russ  and  F.  M. 
Biber,  parties  of  the  first  part,  and  John 
H.  Daley,  party  of  the  second  part,  wit- 
nesseth :  That  whereas,  said  parties  of  the 
first  part  are  in  want  ot  the  sum  of 
four  thousand  (4,000)  dollars  to  make  im- 
provements, and  pay  out  money  on  ac- 
count of  a  certain  property  known  as  the 
'  Consolidated  J  upl ter  Mines,'  etc. ,  in  Sierra 
county,  of  which  the  said  parties  of  the 
first  part  are  the  owners,  and  the  said 
party  of  the  second  part  Is  willing  to  pro- 
cure them  said  amount  on  the  security  of 
aaid  Jupiter  Mining  property :  Now  said 
parties  of  the  first  part  hereby  agree  that, 
if  said  Daley  procures  them  said  money  as 
aforesaid  for  the  term  of  four  (4)  months, 
they  will  pay  him  four  thousand  dollars 
as  brokerage  for  bis  trouble  in  procuring 
the  same;  If  the  sum  loaned  Is  leR.>i,  1:1% 
brokerage  shall  be  in  the  same  propor- 
tion ;  if  the  money  Is  not  loaned  and  re- 
ceived by  them,  no  brokerage  Is  to  be 
paid. "    A  material  condition  of  the  above 
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contract  is  that  the  money  should  be  pro> 
cnred  upon  certain  named  security,  vis., 
the  property  known  as  the  "Consolidated 
Jupiter  Mines."  The  complaint  allefres 
that  the  money  was  so  procured.  Its 
arermenta  in  this  regard  are  that  John  H. 
Daley  "in  accordance  with  the  terms  of 
said  contract  procured  the  said  sum,  "etc., 
and  that  he  "  performed  all  the  conditions 
of  said  contract  to  be  by  him  performed. " 
The  complainant,  therefore,  relied  upon 
performance  of  the  contract, — In  other 
words,  upon  the  proposition  that  Daley 
hud  procured  the  money  upon  the  secari- 
ty  of  said  Consolidated  Mining  property, 
—and  as  this  was  denied,  it  was  Incum- 
bent upon  the  plaintiff  to  prove  It.  But 
the  evidence  does  not  prove  it.  The  prin- 
cipal witness  called  by  the  plaintiff  was 
the  defendant  Buss,  who  testified,  among 
other  things,  as  follows:  "Question.  Was 
there  any  other  property  besides  mining 
property  conveyed?  Answer.  Yes,  sir. 
Q.  What  was  it?  A.  The  parties  were 
not  satisfled  with  that  property,  and  we 
gave  tbem  some  moi-e,  and  the  whole  crop 
as  security.  Q.  They  were  not  satisfied 
with  the  Consolidated  Jupiter  property? 
A.  No,  sir.  Q.  Wouldn't  take  tliat  as  se- 
curity? A.  No,  sir."  And  not  only  so, 
but  it  appears  that  John  H.  Daley  was 
not  able  to  negotiate  the  loan  by  himself, 
but  had  to  obtain  assistance  for  which 
the  defendants  became  responsible.  The 
money  was  to  be  obtained  from  a  certain 
Miss  Peltret,  and  the  transaction  could 
not  be  closed  without  an  additional  com- 
mission of  $3,600,  to  an  attorney, — one 
Liufortb.  This  seems  to  be  conceded  by 
the  counsel  for  the  appellant.  For  he 
says:  "Before  Miss  Peltret  could  be 
brought  to  the  point  of  loaning  the  mon- 
ey, however,  It  became  necessary  to  enlist 
the  services  of  a  Mr.  £.  J.  T^inforth,  an  at- 
torney at  law.  •  •  •  He  was  intro- 
duced to  the  defendants  by  Daley,  and 
bargained  with  them  lor  an  extra  com- 
mission on  his  own  account."  The  evi- 
dence, therefore,  did  not  show  perform- 
ance of  the  contract  set  forth  in  the  com- 
plaint. And  if  the  conduct  of  the  defend- 
ants amounted  to  a  modification  of  the 
contract,  it  should  have  been  declared  on 
as  modified.  This  was  the  rule  of  the 
common  law.  See  Littler  v.  Holland,  3 
Term  B.  590;  Philips  v.  Bose,  8  Johns. 
392;  Freeman  v.  Adams, 9  Johns.  115;  Bald- 
win V.  Munu,  2  Wend. 403.  And  it  prevails 
in  California.  (O'Connor  v.  Dingley,  26 
Cal.  21.)  and  in  other  states  which  have 
the  reformed  procedure,  (Evartsv.  Smuck- 
er,  19  Neb.  43,  26  N.  W.  Bep.  596;  Lanltz  v. 
King,  93  Mo.  519,  6  S.  W.  Bep.  2G3.)  The 
rule  is  fundamental  that  the  complaint 
must  allege  either  performance  or  a  valid 
excuse  for  non-performance.  One  is  not 
the  same  as  the  other.  And  if  the  plaintiff 
did  not  perform  the  contract,  but  relies  up- 
on the  consent  of  the  defendants  as  an  ex- 
cuse, he  must  set  forth  the  excuse  in  his 
complaint.  Purdue  v.  Noffsinger,  15  Ind. 
886;  Armstrong  v.  Rockwood,  53  Ind.  506; 
Garvey  v.  Fowler,  4  Sandf.  665;  Bogardus 
v.  Insurance  Co..  101  N.  Y.  328.  4  N.  E.  Bep. 
522;  Jerome  v.  Stebbins,  14  Cal.  4"i7.  The 
plaintiff's  idea  that  it  was  for  the  defend- 
ants to  set  up  the  excuse  for  non -perform- 


ance of  the  contract  Is  without  founda- 
tion. It  results  that  the  evidence  does  not 
prove  the  case  made  by  the  complaint. 

It  is  objected,  however,  that  the  defend- 
ants did  not  specify  this  as  a  ground  of 
their  motion  for  nonsuit.  It  is  undoubt- 
edly the  settled  rule  that  a  motion  for 
nonsuit  should  specify  the  grounds  upon 
which  it  is  made,  and  ordinarily  a  ground 
which  is  not  stated  cannot  be  considered. 
Kiler  v.  KImbal,  10  Cal.  268;  McGarrity 
V.  Bylngton.  12  Cal.  429;  Holverstot  v. 
Bugby,  13  Cal.  44;  Baker  v.  Joseph,  16 
Cal.  180;  People  v.  Banvard,  27  Cal.  474; 
Sanchez  v.  Neary,  41  Cal.  487;  Balmond  v. 
Eldrldge,  43  Cal.  508:  Sllva  v.  Holland,  74 
Cal.  530,16Pac.Bep.  385;  Loringv.  Stuart, 
79  Cal.  201,  21  Pac.  Bep.  651;  Miller  v.  Lu- 
co,  80  Cal.  261,  22  Pac.  Bep.  195.  But  the 
reason  of  the  rule  is  to  afford  an  oppor- 
tunity to  correct  such  defects  as  admit  of 
correction.  It  is  plain  that  this  reason 
does  not  apply  where  the  defects  do  not 
admit  of  correction.  As  to  such  cases  the 
rule  does  not  apply  Or,  if  the  phrase  be 
preferred,  where  the  defects  cannot  be  cor- 
rected the  error  of  not  specifying  the 
grounds  of  tbe  motion  is  immaterial.  In 
the  case  before  us  the  defect  is  that  the 
cause  of  action  shown  by  the  evidence  is 
not  the  cause  of  action  stated  In  the  com- 
plaint. This  could  only  be  corrected  by 
an  amendment  to  the  complaint  which 
could  only  be  made  by  leave  of  the  court. 
In  passing  upon  an  application  for  leave 
to  amend,  the  controlling  principle  must 
be  whether  the  amendment  is  in  further- 
ance of  justice.  And  where,  as  here,  the 
demand  Is  unconscionable,  (being  for  part 
of  a  brokerage  of  f7,600  lor  obtaining  a 
loan  ol  $4,U00  for  four  months,)  we  think 
that  leave  to  amend  should  be  refused.  A 
party  who  seeks  to  enforce  a  liability  like 
that  muststand  upon  bis  legal  rights.  The 
court  should  not  interpose  its  discretion 
to  save  such  a  case.  The  defect  therefore 
could  not  be  cured.  A  reversal  will  not  be 
ordered  for  the  purpose  of  allowing  plain- 
tiff to  make  an  application  which  should, 
and  presumably  would,  be  refused.  It  Is 
immaterial  therefore  that  the  motion  for 
nonsuit  did  not  specify  the  grounds  upon 
which  it  was  made.  We  advise  that  tbe 
order  appealed  from  be  affirmed. 

We  concur:    Vancuef,  C;  Gibson,  C. 

Pkr  Curiam.  For  the  reasons  given  in 
tbe  foregoing  opinion,  tbe  order  appealed 
from  Is  affirmed. 

Tbormton,  J.,  dissents. 

Works,  J.  I  dissent.  The  ground  tor 
a  nonsuit  must  be  specifically  stated,  and 
this  case  presents  no  exception  to  tlie  rule. 


8S  Cal.  408 

Fahbei^l  v.  Board  of  Trustees  of  the 
City  op  Sackamexto  et  a/.    (No.  13,480.) 
(Supreme  Court  of  CaHfomia.    Sept.  1,  1890.) 

COXSTITUTIONJLL  LAW — SPEOIAI.  LAWS. 

Const.  Cal.  art.  4,  J  85,  snbd.  28,  provides 
tbat  the  legislature  shall  not  pass  local  or  special 
laws,  "creating  offices,  or  prescribing  the  powers 
of  offlc«r9,  in  counties,  cities,"  etc.  St.  1871-72, 
§>)  1,  6,  pp.  HS^  244,  provides  for  a  board  o{  poUc« 
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ootnmissionprs  of  the  city  of  Sacramento,  and  the 
appointment  of  not  over  15  policemen.  St.  1889, 
p.  14S.  amends  the  act  of  1B71-T2  by  authorizing 
the  police  commissioners  to  appoint  any  number 
of  police  not  exceeding  30.  MeJd,  upon  manda- 
mu-1  to  compel  the  levy  of  a  tax  to  raise  a  sum 
of  money  to  pay  the  salaries  of  the  extra  police- 
men appointed  under  the  act  of  1889,  that  said 
act  was  a  special  act,  and  therefore  unconstitu- 
tional.   BEArry,  C.  J.,  dissenting. 

In  bonk.  Appeal  from  Bnpcrior  court, 
Sncramen  to  county ;  John  W.  AnusTRONO, 
Judge. 

W.  S.  Church  and  Johnson,  Johnson  & 
Johnson,  for  appellants.  Hart  &  Davis 
and  C&tlin  &  Bl&ncbani,  lor  respondent. 

Thobnton,  J.  Action  for  a  writ  of  roan- 
date  to  the  board  of  trustees  and  others, 
above  mentioned,  to  compel  thein  to  levy 
a  special  tax  to  raise  a  sum  o(  money  to 
pay  the  salaries  of  policemen,  etc.  Judg- 
ment was  rendered  fur  the  petltlouera,  and 
the  respondents  appealed. 

The  city  of  Sacramento  is  a  municipal 
corporation,  organised  In  1863,  under  an 
act  of  the  lejrlslature.  St.  1803,  p.  415  et 
8e«i.  The  board  of  trustees  is,  under  that 
act,  the  groveminic  body  of  the  corpora- 
tion, (St.  1863,  §  2,  p.  416,)  and  by  It  the 
board  was  invested  with  power  to  create 
and  establish  a  city  police,  to  prescribe 
their  duties  and  compensation,  and  to 
provideforthe  regulation  and  government 
of  the  same ;  to  create  the  office  of  chief  of 
police,  and  elect  such  chief  and  eight  po- 
liceman, (Id.  §  2,  subds.  1,  9,  pp.  416,  417.) 
In  1872,  an  act  was  passed  amendatory  of 
and  supplementary  to  the  act  of  1863,  by 
which  the  office  of  chief  of  police  was 
created,  and  a  board  of  police  commission- 
ers. St.  1871-72,  §§  1,  6,  pp.  243,  244.  This 
board  was  to  consist  of  the  president  of 
the  board  of  trustees,  the  chief  of  police, 
and  the  poiice  Judge.  Section  6.  The 
board  was  authorized,  immediately  on  en- 
tering upon  tlielr  duties,  to  appoint  a  per- 
inanent  police  force  for  the  city,  which  was 
to  consibt  of  a  captain  of  police,  und  sucli 
lumber  of  policemen,  not  exceeding  15,  as 
they  ml>:ht  deem  necessary  for  the  protec- 
tion and  good  government  of  the  city.  By 
thefourteenth  section  of  this  actlt  was  pro- 
Tided  that,  at  the  time  of  the  levy  of  the 
annual  city  taxes,  the  board  of  trustees 
should  estimate  the  amount  of  money 
that  will  be  required  for  police  purposes 
during  the  fiscal  year,  and  shall  cause  this 
money  to  be  liept  as  a  separate  distinct 
fund,  to  be  called  the  "  Police  Department 
Fund, "  wliich  shall  be  used  for  no  other 
purpose  whatever,  except  the  payment  of 
the  salaries  and  expenses  of  the  police  de- 
partment, and  shall  levy  a  special  tax  to 
meet  these  estimated  expenses  to  pay  the 
officers  and  expenses  provided  for  in  this 
act.  The  former  act,  as  regards  the  police, 
was  repealed.  Section  15,  St.  1871-72, 
p.  246.  In  March,  1S89,  an  act  amending 
the  act  of  1872  was  passed.  By  it  the 
board  of  police  conimissioners  was  au- 
thorized to  appoint  policemen,  not  exceed- 
ing 30  in  number.  St.  1S89,  p.  148.  This 
act  went  into  effect  Immedlutely,  and  on 
the  Ist  day  of  April,  1889,  the  board  of  po- 
lice commi8sioijei*s,  by  authority  of  the 
iast-meutioned  act,  appointed  25  police- 
men.    The    petitioner    and     the   others 


named  in  his  petition  are  the  25  so  ap- 
pointed. The  board  of  trustees  on  Febru- 
ary, 1889,  made  the  estimate  and  levy  re- 
quired by  thefourteenth  section  of  the  act  of 
1872,  basing  this  estimate  and  levy  on  the 
police  department  as  it  then  stood,  con- 
sisting at  that  time  of  a  chief  of  police,  a 
captain  of  police,  and  15  policemen.  The 
sum  raised  by  the  levy  of  February  was 
insufflclent  to  pay  the  force  subsequently 
appointed  in  April,  and  the  board  was  re- 
quested, on  behalf  of  the  petitioner  and 
the  other  appointees  to  the  police  force, 
to  levy  a  tax  to  raise  the  sum  required. 
The  board  refused,  and  this  proceeding 
was  instituted  to  compel  it  to  do  so. 

The  contention  here  made  on  behalf  of 
appellants  is  that  the  act  of  1889,  amend- 
ing section  6  of  the  act  ot  1872,  is  unconsti- 
tutional and  void,  and  hence  it  imposed 
no  obligation  on  the  board  of  trustees  to 
proceed  to  levy  a  tax  under  it.  It  Is  said 
that  the  act  Is  special,  and  forbidden  by 
the  twenty-fifth  section  of  the  fourth  ar- 
ticle of  the  constitution  of  1879.  There 
can  be  no  doubt  that  the  act  of  1889  Is  a 
special  law.  It  relates  to  a  special  board 
of  trustees  6f  one  particular  city,  and  a 
particular  class  of  men  to  be  appointed  by 
this  special  board  to  perform  the  duties  of 
their  office  In  the  one  city  above  men- 
tioned. Is  it  forbidden  by  the  constitu- 
tion? Among  other  cases  In  which  the 
legislature  is  forbidden  to  pass  special 
laws  is  the  following:  " Creating  offices, 
or  prescribing  the  powers  and  duties  of 
officers,  in  counties,  cities  and  counties, 
townships,  election  or  school  districts." 
Article  4,  Const.  Cal.  §  25,  subd.  28.  Con- 
ceding, as  Is  contended,  that  a  police  offi- 
cer is  an  officer  of  the  state,  and  not  of  the 
municipality  In  which  he  exercises  bis 
office,  it  does  not  follow  that  the  provis- 
ion above  quoted  does  not  apply  to  them. 
We  thinic  it  applies  to  all  officers  who  are 
appointed  to  exercise  their  duties  In  either 
of  the  particular  political  divisions  above 
mentioned.  It  Is  not  limited  to  officers  ot 
such  political  divisions,  but  embraces  offi- 
cers in  such  divisions.  This  interpreta- 
tion gives  to  the  language  of  the  clause  its 
usual  and  ordinary  meaning,  which  is  the 
true  rule  where  the  words  are  not  em- 
ployed in  any  technical  or  peculiar  sense. 
Weill  V.  Kenfleld,  54  Cal.  113.  The  prepo- 
sition "In"  qualifies  the  entire  clause,  and 
is  used  as  denoting  officers  who  exercise 
their  office  and  perform  their  duties  with- 
in the  limits  of  either  political  division 
mentioned  in  the  clause.  There  is  nothing 
in  the  context  to  Indicate  that  It  is  used 
in  any  other  sense.  That  the  people  ot 
this  state  had  power  to  put  this  re- 
striction on  the  legislative  power  cannot 
be  doubted.  This  power  was  ample  as  re- 
gards the  police  power  of  the  city,  conced- 
ing that  they  were  state  or  municipal  offi- 
cers. The  act  of  1889  creates  the  office  ot 
policeman  in  the  city  of  Sacramento. 
There  can  be  no  doubt  of  this,  as  to  the 
additional  number  of  pollcemea  whose  ap- 
pointment is  authorized  by  the  act.  This 
creation  of  offices.  In  our  judgment,  is  for- 
bidden by  the  provisions  above  quoted  ot 
the  organic  law  of  the  state. 

It  is  urged  that  "the  act  complained  ot 
here  [referring  to  the  act  of  1889]  is  not 
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ah  act  creating  offices,  within  the  meaning 
of  sxibdlvlslon  28,  of  section  25,  of  article  4, 
of  the  constitution.  It  merely  gave  the 
city  permission  to  hare  more  policemen 
than  she  had  before,  If  It  was  deemed  nec- 
essary for  the  protection  and  good  gov- 
ernment of  the  city.  To  say  that  such  a 
permission  Is  the  creation  of  offices.  Im- 
plies a  misconception  of  the  meaning  of 
the  term  '  creating  offices.'  This  has  been 
ruled  against  appellants'  contention  in 
Ford  V.  Board,  81  Cal.  19,  22  Pac.  Rep. 
278."  In  that  case  there  was  no  reference 
in  either  opinion  to  the  clause  of  the  con- 
stitution referred  to.  The  act  under  con- 
sideration did  not  require  It.  No  point 
was  theremade  that  the  act  was  a  special 
act,  or  that  It  was  as  such  Inhibited  by 
any  provision  of  the  constitution.  Sec- 
tion 2.521  of  the  Political  Code,  as  amended 
in  1883,  was  there  considered,  which  pro- 
vided that  the  board  of  state  harbor  com- 
missioners must,  on  entering  on  the  duties 
of  their  office,  appoint  the  following  offi- 
cers, viz.:  "A  secretary,  an  assistant  secre- 
tary, an  attorney,  a  chief  engineer,  a  chief 
wharfinger,  and  such  number  of  wharf- 
ingers and  collectors  as  they  may  deem 
necessary."  It  provided  further  that  "such 
officers  shall  hold  for  a  term  of  four  years 
from  the  dates  ot  their  respective  appoint- 
ments, but  may  be  removed  by  the  board 
at  any  time,  after  due  Investigation,  lor 
causes  affecting  their  official  character  or 
competency.  "The  order  for  such  removal, 
stating  distinctly  the  causes  therefor, 
roust  be  entered  on  their  minutes.  Incase 
of  a  vacancy  In  such  offices  by  the  expira- 
tion of  a  term,  or  for  any  other  cause,  the 
board  roust  fill  the  same  by  an  appoint- 
ment lor  four  years."  The  action  was 
brought  by  Ford  to  compel,  by  writ  of 
mandate,  the  allowance  and  payment  of 
a  balance  of  his  salary  as  collector  for  the 
month  ending  24th  July,  1889.  It  appeared 
by  an  agreed  statement  of  facts  that  Ford 
had  been  appointed  by  the  board  under 
the  act  to  the  office  of  collector  on  the  9th 
of  June,  1887;  that  he  had  duly  entered 
upon  and  continued  to  dischtirge  the  du- 
ties of  his  office  until  he  was  removed  In 
July,  1SS9,  for  no  cause  affecting  his  official 
character  or  competency.  It  further  ap- 
peared that  the  board  had  In  July,  1889, 
abolished  the  office.  It  was  held  by  three 
of  the  Judges  of  this  court  (Fox,  McFar- 
LAND,  and  SHAHPSTEtN)  that  the  board 
had  authority,  under  the  statute,  to  cre- 
ate the  office  of  collector,  and  consequent- 
ly had  power  to  abolish  it,  at  Its  pleasure. 
Bkatty,  C.  J.,  filed  an  opinion,  in  which 
he  concurred  in  the  Judgment,  in  which 
he  repudiates  the  view  taken  In  the  opin- 
ion concurred  in  by  the  three  Justices  Just 
referred  to,  and  places  his  concurrence  on 
the  ground  that  the  statute  under  consid- 
eration was  unconstitutional,  for  the  rea- 
son that  It  delegated  to  the  board  the 
power  of  creating  an  office,  which  per- 
tained to  the  legislature,  and  which  pow- 
er the  legislature  could  not  delegate.  In 
this  opinion  Works,  J.,  concurred.  Pat- 
KRSON,  J.,  concurred  in  the  judgment,  and 
Thornton,  J.,  dissented.  It  thus  appears 
that  only  three  of  the  justices  agreed  In 
the  holding  that  the  office  of  coliectorwas 
created  by  the  board.   This  ruling,  though 


worthy  of  great  consideration  by  reason 
of  the  ability  and  learning  of  the  three 
distinguished  judges  who  concurred  In  It, 
cannot  be  regarded  as  the  decision  of  this 
court,  and  binding  In  any  case  as  author- 
ity. If  the  offices  men  tioned  in  the  stat- 
ute were  created  by  the  board  of  harbor 
commissioners,  the  conclusion  reached  by 
Beatty,  C.  J.,  and  Wohks,  J.,  is  support- 
ed by  the  sounder  and  better  reason.  Ac- 
cording to  that  conclusion,  the  office  of 
collector  never  existed,  there  never  was  a 
lawful  incumbent,  and  the  dismissal  of 
Ford  furnished  no  cause  of  action  or 
groiind  of  complaint. 

Why  is  not  the  power  to  create  an  office 
a  legislative  power?  Of  course  no  refer- 
ence is  made  here  to  offices  created  by  the 
constitution.  But  as  to  all  other  offices, 
how  can  they  be  created  other  than  by  an 
act  of  the  legislature?  If  the  legislature 
cannot  create  offices,  why  the  restriction 
on  its  power  In  subdivision  28,  §  25,  art.  4, 
of  the  constitution?  Why  is  the  legisla- 
ture forbidden  to  create  the  offices  em- 
braced in  the  subdivision  cited,  by  special 
or  local  laws.  If  they  cannot  do  It  in  the 
exercise  of  the  power  granted  it  by  the 
constitution  by  a  general  law?  There 
are  other  provisions  of  the  constitution 
which  show  that  the  creation  of  an  office 
is  to  be  accomplished  byiegislative  action. 
See  article  20,  §§  4,  16.  The  sections  cited 
are  meaningless,  unless  the  creation  of 
office  Is  a  legislative  function.  The  legis- 
lature, having  created  the  office  by  stat- 
ute, may  vest  the  appointment  to  such 
office  In  such  individual  or  officer  or  board 
as  It  may  think  proper.  Article  20,  §  4.  As 
In  the  case  before  us,  the  legislature,  by 
the  act  of  1889,  created  the  office  of  police- 
man, including  captain  of  police,  to  exer- 
cise their  office  in  the  city  of  Sacramento, 
and  vested  the  appointment  of  these  officers 
in  the  board  of  police  commissionere  of 
that  city. 

Further,  if  the  legislature  cannot  create 
an  office  by  special  act  It  ciTtalnly  cannot 
acconiplisli  tlie  same  thing  through  a  spe- 
cial act  which  vests  thepo  wer  to  appointto 
such  office  In  any  board  whatever.  This 
would  be  a  clear  evasion  of  the  constitu- 
tion. Our  c<mclusionIs  that  the  act  of  1&S9 
Is  unconstitutionni  and  void.  As  this  con- 
clusion has  been  reached,  it  Is  unnecessary 
to  consider  the  contention  so  earnestly 
made  by  counsel  for  petitioner,  that  the 
charter  of  the  city  of  Sacramento  can  be 
controlled  by  a  special  law.  But,  conced- 
Ingthat  It  can  be  socontrolled,  we  cannot 
hold  that  It  can  be  controlled  by  an  act 
which  Is  violative  of  the  constitution. 
The  act  under  consideration  is  unconsti- 
tutional, and  cannot  be  held  valid  for  any 
purpose.  The  judgment  in  this  case  must 
be  reversed,  and  the  cause  remanded,  with 
direction  to  the  court  l»elowto  enter  judg- 
ment for  the  defendants.  Ordered  accord- 
ingly. 

I  concur:    Paterson,  J. 

I  dissent:    Bbatty,  C.  J. 

We  concur  In  the  judgment:  Sbarp- 
STBi.v,  J.;  McFarland,  J. 
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WoBKB,  J.;  Fox,  J.  We  concur  io  the 
Judgment  on  the  ground  that,  by  pro- 
viding that  additional  policemen  might 
be  appointed  by  the  city  authorities,  the 
legislature  attempted  to  do  indirectly, 
by  a  special  statute,  what  it  was  for- 
bidden to  do  directly  by  subdlTlsion  28, 
o{  section  25,  of  article  4,  of  the  consti- 
tntion.  I  do  not  understand,  however, 
that  this  point  is  decided  against  the 
appellant  in  Ford  v.  Board,  22  Pac.  Rep. 
278.  We  do  not  wish  to  be  understood  us 
holding  that  the  legislature  may  not 
amend  a  special  charter  ol  a  city,  such  as 
the  city  of  Sacramento  is  actins  under,  by 
a  special  statute,  except  wb^^re,  as  In  this 
case,  the  law  enacted  is  forbidden  by  the 
constitution  for  other  reasons. 


Edbbea  Cobntt  v.  Lander  County.  (No. 
1,830.) 
(Supreme  Cmtrt  of  Nevada.  Sept.  28,  1890.) 
County  Boundakies — Location. 
St.  Nev.  lJi62,  p.  58,  creating  the  county  of 
Lander,  designated  uie  fortieth  meridian  as  its 
western  boundary:  but  in  1870,  by  a  joint  survey 
instituted  by  Lander  and  Humboldt  counties,  as 
permitted  by  Bt.  1866,  p.  ISO,  the  western  bound- 
aiy  of  Lander  county  was  fixed  on  a  line  \}4 
miles  east  of  the  fortieth  meridian.  This  line 
was  subsequently  adopted  by  the  legislature  (St. 
1873,  p.  18a)  as  the  correct  western  boundary  of 
Lander  county.  At  the  same  session  of  the  legis- 
lature, but  after  the  adoption  of  this  boundary 
line,  the  county  ol  Eureka  was  created,  (St.  1873, 
p.  107:)  one  of  Its  boundaries  being  described  as 
on  a  line  equidistant  between  the  north-east  and 
north-west  comers  of  Lander  county.  Held,  that 
on  locating  this  boundary  of  £nreka  county,  the 
true  western  boundary  of  Lander  county  must  be 
considered  as  being  on  the  line  fixed  by  the  Joint 
survey  made  by  Humboldt  and  Lander  counties, 
and  not  on  the  fortieth  meridian. 

Appeal  from  district  court,  Ormsby 
connty ;  Richard  Rising,  Judge. 

W.  D.  Jones,  Dist.  Atty.,  Henry  Mayen- 
baiiw,anA  T.  CoSin,  for  appellant.  Baker 
<ft  Wiaes,  for  respondent. 

Belknap,  J.  Mr.  Wenban,  the  owner  of 
real  estate  lying  near  the  boundary  line  of 
Eureka  and  Lauder  counties,  and  assessed 
by  each  county  as  within  its  jurisdiction, 
paid  his  taxes  to  Lander  connty,  under 
the  law  authoriising  a  tax-payer  to  pay 
either  county,  fiten.  St.  §  1205.  The  coun- 
ty of  Eureka,  claiming  that  the  assessed 
property  is  within  its  boundaries, brought 
this  action  to  recover  back  the  amount  of 
money  paid.  The  statute  creating  the 
county  of  Eureka  describes  the  boundary 
line  between  Eureka  and  Lander  counties 
as  follows :  "  Beginning  at  a  point  on  the 
north  boundary  line  of  Lander  county 
equidistant  between  the  north-east  and 
north-west  corners  of  said  Lander  conn- 
ty; thence  running  due  south  from  said 
initial  point  to  the  south  boundary  line  of 
said  Lander  county. "  And  Eureka  coun- 
ty was  required  to  establish  the  line  at  its 
own  expense.  St.  1878,  p.  107.  The  line 
was  accordingly  established  in  the  year 
1873  by  Mr.  Edwards,  the  county  surveyor 
of  Eureka  county.  His  survey  places  the 
disputed  territory  in  Lander  county.  In 
the  year  188<>  it  was  ascertained  that  the 
line  established  by  Edwards  was  about 


three-fourths  of  a  mile  east  of  Its  correct 
position,  as  claimed  by  Eureka  county. 
The  difference  arose  from  the  fact  that  the 
surveys  made  in  the  interest  of  Eureka 
county,  subsequent  to  the  Edwards  sur- 
vey, proceeded  upon  the  assumption  that 
the  north  boundary  line  of  Lander  county 
extended  to  the  fortieth  meridian  of  longi- 
tude west  from  Washington.  If  this  hy- 
pothesis is  correct,  the  disputed  territory 
Is  in  Eureka  county ;  bnt,  if  the  line  ex- 
tends only  to  the  Lander-Humboldt  line, 
as  established  in  the  year  1870,  (a  point 
about  11^  miles  east  of  the  meridian,)  Mr. 
Wenban  8  property  is  in  Lander  connty. 
The  question  is,  therefore,  where  Is  the 
western  terminus  of  the  north  boundar/ 
line  of  Lander  county  ? 

The  statute  creating  the  county  o? 
Lander  designates  the  fortieth  meridiac 
as  the  western  boundary  line  of  the 
county,  (St.  1862,  p.  53;)  but  the  line 
was  afterwards  changed,  as  we  shall 
proceed  to  show.  The  western  boundary 
line  of  Lander  county  is  tbeeastern  bound- 
ary line  of  Humboldt  county.  The  posir 
tion  of  this  line  was  established  in  the 
year  1870,  by  a  Joint  survey  made  by  the 
county  surveyors  of  the  counties,  at  the 
instance  of  the  county  commissioners. 
Surveys  of  this  character  are  authorized 
by  a  statute  entitled  "  An  act  authorizing 
the  survey  and  establishment  of  bounda- 
ries between  the  several  counties  of  this 
state,"  approved  February  26,  1866,  (St. 
1866,  p.  130.)  The  line  as  established  by 
the  joint  survey  was  adopted  by  the  legis- 
lature as  the  boundary  between  the  coun- 
ties by  a  statute  entitled  "  An  act  to  define 
and  establish  the  boundary  line  between 
Humboldt  and  Lander  counties,"  ap-^ 
proved  March  7, 1873.  The  statute  is  as 
follows:  "Section  1.  The  boundary  line 
between  Humboldt  and  Lander  counties 
is  hereby  defined  and  established  as  fol- 
lows, to-wit:  Beginning  at  the  north- 
west corner  of  Landercounty  and  running 
due  south  on  the  present  line  between 
Humboldt  and  Landercounties  to  a  point 
due  west  of  Battle  Mountain  station; 
tlience  due  west  twelve  miles ;  thence  in  a 
direct  line  to  the  present  north-east  corner 
of  Churchill  county."  St.  1873,  p.  189. 
This  statute  became  a  law  before  the  one 
creating  Eureka  county  went  into  effect. 
St.  1878,  p.  109,  §  10.  If,  in  the  statute 
creating  Eurekacounty,  there  is  any  uncer- 
tainty touching  the  locality  of  the  north- 
west comer  of  Lander  county,  the  uncer- 
tainty is  removed  by  the  statute  establish- 
ing theHumbolrtt-Lander  line.  Atthetime 
of  the  enactment  of  this  statute  no  bound- 
ary line,  other  than  the  one  mentioned,  had 
been  run  between  the  counties  of  Humboldt 
and  Lander.  And  when  the  statute  fixed 
the  initial  point  nt  the  north-west  corner, 
and  directed  the  line  run  thence,  due  south, 
"on  the  present  line, "  no  other  line  than 
the  one  established  by  the  Joint  survey  of 
1870  could  have  been  intended.  Since  the 
enactment  of  the  statute  it  has  been  dis- 
covered that  the  Humboldt-Lander  line  is 
not  at  the  fortieth  meridian,  as  required 
by  the  law  of  1862,  but  is  one  and  a  half 
miles  east  of  the  meridian.  This  fact,  how- 
ever, docs  not  affect  the  case.  The  legis- 
lature has  full  power  tochange  the  bound- 
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Aries  of  counties,  and  the  statute  o(  1873, 
p.  189,  did  cbnnjje  the  boundary  line  be- 
tween Humboldt  and  Lander  counties 
from  the  descriptive  Hne  deslKnated  by  the 
statute  of  1862,  to  the  line  actually  run  by 
the  counties.  It  results  that  thejud^ment 
In  favor  of  Eureka  county  should  be  re- 
versed, and  the  cause  remanded.  It  is  so 
ordered. 

HuRTOEN  V.  Kaxtkowitz  et  a/. 

,  (Supreme  Court  of  Coloraiio.    Sept.  18.  1S90.) 

Attachmkkt — Claims  not  Due— Appeal  from 

Jf«TU'E&. 

1.  Under  Gen.  St  Colo,  g  2003.  povldlng 
for  attachment  in  certain  cases  upon  debts  not  at 
the  time  due,  defendant  in  attachment  on  notes 
not  due  Is  not  entitled  to  judf^iucnt  on  the  mer- 
its, on  the  ground  that  the  notes  were  not  due 
when  the  suit  was  instituted,  when  plaintiff 
brings  himself  within  the  provisions  of  uie  stat- 
ute by  his  affidavit  and  sustains  the  grounds  of 
attachment  by  his  evidence. 

2.  Where  in  an  attachment  before  a  ]us- 
tioe  of  the  peace  the  issues  in  attachment  and 
upon  the  merits  are  tried  at  the  same  time,  and 
Judgment  on  both  issues  is  rendered  lor  defend- 
ant, from  which  plaintiff  appeals,  the  county  court 
should  reti-y  the  Issues  in  attachment,  as  well  as 
On  the  merits,  under  Gen.  Bt.  Colo.  g§  1979,  1987, 
providing  for  the  right  of  appeal  from  all  Judg- 
ments rendered  by  Justices,  and  that  the  rights  of 
the  parties  shall  be  the  same  as  in  the  original 
action,  and  shall  be  determined  In  a  summary 
way. 

Appeal  from  Arapahoe  county  court. 
H.  B.  Johnson,  for  appellant. 

Hayt,  J.  This  action  was  commenced 
before  a  Justice  of  the  peace  by  at;$acfanient 
upon  promissory  notes  not  at  the  time 
due.  In  the  affidavit  several  Htatutory 
grounds  for  attachment  are  alleged.  This 
affidavit  was  triiversed,  and  a  motion  to 
dissolve  the  «ame  was  Interposed.  The 
issue  thus  made  was  by  consent  tried  with 
the  trial  upon  the  merits.  The  Justice  dls- 
unlved  the  attachment,  and  gave  Judgment 
upon  the  merits  for  the  defendants.  The 
record  shows  that  an  appeal  was  prompt- 
ly taken  "from  the  Judgment  aforesaid" 
to  the  county  court,  where  the  cause  was 
tried  to  the  court  without  the  interven- 
tion o<a  jury.  No  appearance  was  entered 
in  the  county  court  by  or  for  the  defend- 
nnt.s,  or  either  of  them.  Upon  this  trial 
the  notes  were  introduced,  and  the 
grounds  of  attachment  fully  sustained  by 
the  evidence.  The  county  court,  however, 
being  of  the  opinion  that  tlie  order  dis- 
solving the  attachment  was  not  an  ap- 
pealable order,  and  could  not  for  this  rea- 
son be  reviewed, gave  Judgment  for  the  de- 
fendants upon  the  merits,  as  the  notes 
were  not  due  at  the  time  of  the  institution 
of  the  suit.  This  was  error.  It  Is  Imma- 
terial as  to  whether  the  order  dissolving 
the  attachment  Is  an  «p])oalnble  order  or 
not.  It  Is  followed  by  u  final  Judgment 
for  thedclcndants.and  from  this  judgment 
an  appeal  was  duly  taken,  and  the  attach- 
ment issue  was  thereby  appealed  as  a  part 
of  the  main  case. 

The  statute  makes  express  provision  for 
the  commencement  of  actions  by  attach- 
ment in  certain  instances  upon  debts  and 
liabilities  not  at  the  time  due.  Clen.  St. 
§    2003.    The   plaintiff     by   his     affidavit 


brought  btmBelt  within  the  provisions  of 
the  statute.  The  fact  that  the  attach- 
ment issue  was  decided  against  bim  by 
the  justice  did  not  preclude  plaintiff  from 
having  this  Issue  retried  upon  appeal.  Any 
other  conclusion  would  have  the  effect  of 
makingthedetermiuatlonof  ajustlceof  the 
peace  affecting  property  rights  final  and 
conclusive.  TTiis  Is  contrary  to  both  the 
letter  and  the  spirit  of  our  justices'  act. 
In  this  act  the  right  of  appeal,  with  the 
single  exception  of  judgments  talcen  by 
confession,  is  given  from  all  final  judg- 
ments rendered  by  these  magistrates,  irre- 
spective of  whether  such  judgments  are 
for  or  against  the  party  taking  the  same. 
Gen.  St.  §  1979.  It  is  also  provided  that 
no  exception  need  be  taken  lo  any  of  the 
proceedmgs  before  a  Justice,  anrt  tde  ap- 
pellate court  is  required  to  determine  the 
case  in  a  summary  way,  ai-cording  to  the 
rights  of  the  parties.  Gen.  St.  §  19S7. 
And  it  is  further  provided  that  the  rights 
of  the  parties  upon  appeal  shall  be  the 
same  as  in  the  original  action.  Id.  §  19&9. 
In  other  words,  the  trial  on  appeal  is  de 
novo.  An  attachment  may  be  a  vital  part 
of  the  case,  and,  in  our  opinion,  the  lan- 
guage employetl  by  the  legislature  in  the 
provisions  citec  Is  broad  enough  to  per- 
mit the  bringing  op  for  review  the  attach- 
ment as  a  part  of  the  case.  The  rights  o! 
third  parties  do  not  appear  to  be  involved 
in  this  case,  and  the  case  Is  decided  with- 
out reference  to  what  the  effect  of  an  ap- 
peal might  be  upon  such  rights.  When 
such  rights  are  Involved  it  is  manifest  that 
the  attachment  lien  may  be  lost,  when  it 
would  not  be  if  viewed  in  reference  to  the 
two  parties  alone.  We  are  clearly  Of  the 
opinion  that  the  county  court  was  In  er- 
ror in  holding  that  tt  had  no  right  to  re- 
try the  issue  made  ut>on  the  attachment. 
Wade.  Attachm.  §  294:  Myers  v.  Mott.  29 
Cal.  3.59;  Danforth  v.  Carter,  4  Iowa,  230. 
The  case  will  be  reversed,  and  remanded 
for  further  proceedings. 


Fitch  v.  Ellison. 

(SMpreme  Court  of  Colorado.    Sept  12,  1890.) 

New  Tkial— IscojtPETBNCY  or  Atto»net — Dis- 
CRETiox  OP  Trial  Jcuge. 

The  action  of  the  trial  court  in  refusing  to 
grant  a  motion  for  a  new  trial  will  not  be  inter- 
fered with  on  appeal  where  plaintiff's  affidavit 
in  support  of  the  motion  states  that.,  "when  be 
came  into  the  court-room  to  attend  to  his  said 
cause"  he  was  surprised  to  find  after  the  trial 
of  his  cause  had  commenced  that  his  attorney 
was  in  a  state  of  intoxication,  and  was  wholly 
unable  to  attend  to  the  case,  and  that  plaintiff 
did  not  know  of  the  condition  of  his  attorney  "un- 
til after  the  trial  of  his  cause  had  t)egua,  and 
after  the  conclusion  thereof. " 

Appeal  from  district  court,  Douglas 
county. 

Appellant  commenced  suit  in  the  court 
below  to  recover  the  sum  of  956.93  alleged 
to  bo  due  upon  an  account  with  appellee. 
Appellee  in  his  answer  denied  the  indebted- 
ness, and,  by  way  of  counter-claim,  alleged 
that  there  was  due  him  upun  such  account 
the  sum  ot  $125.25.  A  Jury  trial  resulted 
in  a  verdict  for  appellee  in  the  sum  of  $120. 
Motion  for  new  trial  having  been  Inter- 
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posed  and  overruled,  Judgment  was  ren- 
dered upon  the  verdict. 

W.  T.  Rogers  and  D.  C.  Webber,  for  ap- 
pellant   Wm.  Dillon,  for  appeUee. 

Hatt,  J.  The  judgment  appears  to  be 
In  accordance  with  the  evidence  Intro- 
duced ;  but  appellant,  in  support  of  bis 
motion  for  a  new  trial,  filed  an  affidavit  in 
which  he  utated  that  he  was  prevented  by 
his  attorney  from  introducing  competent 
evidence  thut  was  at  his  command,  and 
which  would  have  been  sufllclent  to  have 
changed  the  result,  and  that  such  action 
on  the  part  of  bis  attorney  arose  out  of 
said  attorney's  incapacity,  on  account  of 
drunkenness,  to  properly  conduct  tbe 
trial.  It  does  not  appear,  however,  that 
appellant  made  any  objection  to  the  attor- 
ney acting  for  him  until  afterthe  trial  was 
concluded,  and  a  verdict  returned  against 
bim.  Then  for  the  first  time,  upon  a  mo- 
tion for  a  new  trinl,  the  complaint  was 
made  that  the  verdict  resulted  from  the 
drunken  condition  of  his  attorney,  and 
that  he  was  thereby  prevented  from  intro- 
ducing evidence  that  would  have  secured  a 
favorable  verdict.  The  only  affidavit  filed 
fn  support  of  the  motion  for  a  new  trial 
is  that  of  appellant  himself.  In  the  begin- 
ning of  this  affidavit  appellant  states 
"  that  he  was  in  his  store  attending  to  his 
business  when  this  cause  was  called  for 
trial,  and  that  when  became  Into  tbe  court- 
room to  attend  to  his  said  cause  and  the 
trial  thereof,  he  was  surprised  to  find  and 
discover,  after  the  trial  of  bis  cause  bad 
commenced,  that  bis  attorney,  J.  W.  Par- 
rel, vras  in  a  state  oh  intoxication,  and 
wholly  unable  and  incompetent  to  attend 
to  the  rights  of  his  complaint."  Further 
on  in  the  affidavit  we  find  the  following 
statement:  "And  plaintiff  did  not  know 
of  the  Injustice  being  done  bim  by  his  said 
attorney,  or  of  bis  intoxication,  until 
after  the  trial  of  bis  cause  had  begun,  and 
after  the  conclusion  thereof. "  Appellant's 
indifference  or  negligence  in  regard  to  tbe 
trial  of  tbe  case  is  apparent  from  the  fact 
that  be  was  nutifled  upon  tbe  previous 
day  that  the  case  would  be  called  for  trial 
at  10  o'clock  the  next  morning,  and  yet  he 
was  not  present  at  tbe  time  fixed,  and  up- 
on being  sent  for  was  found  attending  to 
other  matters.  In  tbe  exercise  of  reason- 
able prudence  a  plaintiff  who,  as  in  this 
case,  relies  solely  upon  his  own  evidence 
to  support  his  cause  of  action  should  be 
promptly  on  hand  at  the  hour  set  for  the 
trial  of  his  cause. 

Again,  the  time  at  which  appellant 
wishes  to  be  understood  as  first  l>ecom- 
Ing  aware  of  the  condition  of  his  attorney 
is  left  somewhat  in  doubt  by  the  affidavit. 
If  he  became  aware  of  this  condition  in  the 
beginning  of  the  trial,  appellant  should 
have  then  called  attention  to  the  matter. 
Had  this  been  done,  without  doubt  the 
court  would  huveextended  relief  if  the  facts 
Justified  its  interposition.  The  fact  that 
plaintiff  waited  until  a  verdict  was  re- 
turned against  bim  before  doing  so  does 
not  commend  his  aiiiilicntion  for  relief  to 
the  favorable  consideration  of  this  court. 
On  the  contrary,  If  he  desires  to  be  under- 
stood as  saying  that  be  was  not  aware  of 
tbe  intoxicated  condition  ot  bis  attorney 


until  the  trial  was  conclnded,  and  an  unfa* 
vorable  verdict  reached,  this  would  indi- 
cate that  the  attorney's  condition  was 
not  as  bad  ns  now  represented,  otherwise 
it  would  have  been  discovered  sooner. 

The  fact  that  the  trial  court  with  oppor- 
tunities of  judging  of  the  extent  of  the  al- 
leged incompetency  of  appellant's  attor- 
ney, which  this  court  has  not,  overruled 
the  motion  for  a  new  trial  must  not  be 
overlooked.  In  cases  of  this  kind  much 
must  be  left  to  the  discretion  of  the  judge 
presiding  at  the  trial,  and  we  are  not  pre- 
pared to  say  that  the  court  showed  such 
u  gross  abuse  of  discretion  in  this  instance 
as  calls  tor  interference  by  this  court  up- 
on appeal.  In  order  that  our  position 
may  not  be  misunderstood,  we  will  say 
that  courts  should  notpermitthe  rights  ot 
litigants  to  be  jeopardized  by  an  attor- 
ney who  so  far  forgets  the  obligations 
which  he  owes  to  the  bench,  to  his  profes- 
sion, and  to  his  client,  as  to  appear  In  tbe 
trial  of  a  cause  In  a  condition  ot  intoxica- 
tion. The  trial  ought  not  to  be  allowed 
to  proceed  under  snch  circumstances  with- 
out giving  the  unfortunate  litigant  an  op- 
portunity to  employ  other  counsel  who 
should  have  an  opportunity  of  advising 
themselves  in  reference  to  the  case  before 
being  required  to  proceed,  and  the  sum- 
mary power  ot  tbe  court  to  punish  the 
offending  attorney  as  for  contempt  of 
court  ought  also  to  be  exercised.  Whil«f 
this  is  true,  we  are  not  prepared  to  say, 
under  the  circumstances  as  presented  by 
this  record,  that  this  courtsbonid  interfere 
with  the  Judgment  of  the  court  below.  It 
will  therefore  be  affirmed. 


Carr  v.  Schafbr  et  al. 
(Supreme  Court  of  Colorado.    June  80, 1890.) 
Casriebs  of  Gk>ox)8 — Bpeciai.  Coktbact— Evi- 

SEXCE. 

1.  Where  s  freigrhtsr,  acting  as  a  commtn 
carrier,  contracts  in  writing  to  tranaport  perish- 
able goods  across  the  country,  and  there  is  a 
stipulation  in  the  contract  that  he  shall  receive 
a  sum  in  addition  to  the  regular  freight  if  t^a 
^oods  are  delivered  by  a  oertain  date,  it  is  error 
in  an  action  by  the  shipper  for  damage  to  the 
goods  to  submit  to  the  jury  the  question  whether 
he  contracted  to  positively  deliver  the  goods  by 
that  date. 

2.  Where  in  such  case  the  shipper  selects 
and  approves  the  wagons  to  be  used,  evidence 
that  the  conveyances  selected  were  unsuitable  is 
incompetent  to  show  negligence  on  tbe  part  of  the 
freighter.  Transportation  Co.  v.  Comforth,  3 
Colo.  280,  distinguished. 

Appeal  from  district  court,  Pitkin 
county. 

This  appeal  Is  prosecuted  under  the  act 
of  1885.  It  appears  from  the  abstract  ol 
record  that  on  the  1st  day  ot  Koveniber, 
]8>*5,  appellant,  who  was  defendant  below, 
was  about  to  commence  the  business  of 
transporting  or  freighting  goods  with 
horses  or  mules  and  wagons  from  the 
railroad  station  at  Bt.  Elmo  through  and 
over  the  mountains  to  the  town  of  Aspen. 
Parcells,  appeUee,  was  at  St.  Elmo,  and 
had  there,  in  a  car,  a  lot  of  nursery  stock 
consisting  of  trees,  shrubs,  plants,  and 
roots.  In  bales,  barrels,  and  boxes,  and 
applied  to  appellant  to  haul  them  to  Ajk 
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pen.  Woods,  a  wthiesa,  was  eiieaged  at 
St.  Elmo  in  acoinmiRRion  and  forwarding 
buBlness,  and  aBsleted  Parcells  in  finding 
transportation  and  shipping  the  goods, 
and  acted  as  the  aeent  of  Parcells  after 
his  departure.  Parcells,  with  the  assist- 
ance of  Woods,  made  a  contract  with 
Carr  to  deliver  the  goods  at  Aspen.  Par- 
cells  left  St.  Elmo  before  a  written  con- 
tract was  made,  but,  before  he  left.  Woods 
submitted  a  memorandum  to  him  In  re- 
gard to  the  contract,  which  was  ap- 
proved. AfterwaMs,  the  contract  to  be 
found  in  the  opinion  was  made  by  Woods 
from  such  memorandum,  and  signed  by 
Carr.  Before  making  the  contract.  Par- 
cells  examined  the  wagons  of  defendant, 
and  approved  of  them.  Woods,  as  the 
agent  of  Parcells,  attended  to  the  loading 
of  the  goods,  and  by  packing  with  hay 
and  other  material  protected  them  as  far 
as  practicable  from  freezing.  The  goods 
were  packed  In  three  wagons,  which  left 
St.  Elmo  on  November  3d  for  their  desti- 
nation. The  ordinary  or  average  time  for 
making  the  trip  ■with  freight  between  the 
two  towns  was  shown  to  have  been  live 
days,  when  the  roads  were  in  an  ordina- 
rily good  condition.  On  the  second  day 
out  a  severe  snow-storm  was  encoun- 
tered, and  the  weather  turned  very  cold. 
This  delayed  the  teams.  The  goods  did 
not  arrive  at  Aspen  until  the  2lHt  and  22d 
of  the  month,  and  were  then  found  to  be 
badly  damaged  by  freezing.  Appellees 
refused  to  receive  them,  and  brought  suit 
to  recover  the  value.  The  complaint  is  as 
follows,  omitting  portions  unne-jeseary  to 
be  considered:  "The  plaintiffs  complain 
and  allege  of  the  defendant  (1)  that  the 
amount  Involved  In  this  action  does  not 
exceed  the  sum  of  two  thousand  dollars; 
(2)  that  at  the  times  hereinafter  men- 
tioned the  defendant  was  a  common  car- 
rier of  goods  tor  hire  between  the  places 
hereinafter  named ;  (3)  that  on  the  2d  day 
of  November,  A.  D.  18K5,  at  the  town  of 
St.  Elmo,  county  of  Chaffee,  of  the  state 
aforesaid,  the  plaintiffs  delivered  to  the 
defendant  certain  goods  and  chattels,  to- 
wlt:  One  bale  of  trees,  three  barrels  of 
nursery  stock,  six  boxes  of  trees,  five 
boxes  of  strawberry  plants,  the  property 
of  the  plaintiffs,  of  the  value  of  seventeen 
hundred  and  twenty-six  dollars  and  sixty- 
five  cents:  and  the  defendant,  as  such 
carrier,  received  the  same,  to  be  by  him 
safely  carried  to  the  town  of  Aspen,  of  the 
county  of  Pitkin,  of  the  state  aforesaid, 
and  there  to  deliver  to  the  plaintiffs,  on 
the  5th  day  of  November,  A.  D.  188.5.  for  a 
reasonable  reward  to  be  paid  by  the 
plaintiffs  therefor,  to-wlt,  the  sum  of  $1.26 
per  hund red- weight-  (4)  that  the  defend- 
ant did  not  fulfill  his  agi-ceraent  to  carry 
safely  the  said  goods,  and  to  deliver  the 
same  to  the  plaintiff  in  the  said  town  of 
Aspen  on  the  5th  day  of  November,  A.  D. 
1886,  but  on  the  contrary,  although  the 
period  between  the  said  day  when  said 
goods  were  received  by  the  defendant  and 
the  said  day  when  they  should  have  been 
delivered  to  plaintiffs  was  a  reasonable 
time  for  the  carrying  of  the  same  frt)m  the 
said  town  of  St.  Elmo  to  the  said  town  of 
Aspen,  yet  the  defendant  so  negligently 
and  carelessly  conducted,  and  eo    mis- 


behaved, in  regard  to  the  same,  in  his 
calling  as  common  carrier,  that  he  failed 
to  deliver  the  same  or  any  part  thereof 
until  the  22d  day  of  November,  A.  D.  1885. 
in  the  said  town  of  Aspen ;  (5)  that  the 
defendant  did  not  safely  carry  and  deliver 
the  said  goods  pursuant  to  said  afirree- 
ment;  but  on  the  contrary,  the  defendant 
so  negligently  conducted,  and  so  misbe- 
haved, in  regard  to  the  same,  in  his  calling 
as  common  carrier,  that  the  said  goods 
were  wholly  lost  to  the  plaintiffs  to  their 
damage,  in  the  said  sum  of  seventeen  hun- 
dred and  twenty -six  dollars  and  sixty-five 
cents.  Prayer  for  judgment."  Defend- 
ants answered  specifically  denying  every 
allegation  of  the  complaint.  The  case 
was  tried  by  a  jury  resulting  in  a  verdict 
and  Judgment  against  appellant  tor  $662.- 
50,  and  costs. 

Wilson  &  Stjmsoa,  tor  appellant.  W. 
W.  Cooley,  for  appellee. 

HaTiT,  J.,  (after  stating  the  facts  as 
above.)  It  is  stated  in  the  complaint  that 
appellant  was  a  common  carrier,  and,  al- 
though denied  in  the  answer,  it  seems  to 
have  been  conceded  at  the  trial  that  such 
was  the  capacity  in  which  he  contracted. 
The  trial  court  assumed  by  its  instruc- 
tions that  hie  liability  was  to  be  con- 
trolled by  the  law  applicable  to  common 
carriers,  and  the  correctness  ot  such  aa- 
sumptlon  is  not  challenged  upon  this  ap- 
peal. In  determining  his  liability,  we 
shall  therefore  assume  that  he  contracted 
as  a  common  carrier,  and  measnre  his  re^ 
sponslblllty  fortbe  damage  resulting  from 
the  freezing  ot  the  goods  in  transit  by  the 
strict  rules  governing  such  carriers, except 
BO  tar  as  the  same  were  modified  by  the 
special  contract  of  the  parties  offered  in 
evidence.  In  reference  to  such  special  con- 
tract, the  following  Is  the  substance  of  the 
testimony  of  H.  N.  Wood,  one  of  the  firm 
of  Wood  Bros.,  and  it  is  not  contradicted  : 
"That  in  November,  1885,  witness  was  a 
forwarding  agent  at  St.  Elmo;  that  as 
such  forwarding  agent  he  received  from 
the  Union  Pacific  Railroad  Company  at 
St.  Elmo  a  lot  of  goods  marked  'Nursery 
Stock,  etc.,'  consigned  to  H.  A.  Parcells  & 
Co.,  plaintiffs;  that  he  delivered  these 
goods  to  defendant,  Carr,  for  transpor- 
tation to  Aspen  ;  that  he  obtained  these 
goods  from  the  railway  company  on  pre- 
senting the  bill  of  lading  under  which 
they  had  been  shipped  from  Denver  to  St. 
Elmo ;  this  bill  of  lading  had  been  given 
to  witness  by  plaintiff  Parcells;  that,  at 
Parcells'  reqnest.  witness  went  with  him 
to  find  a  freighting  outfit  to  transport  the 
goods  In  question  from  St.  Elmo  to  Aspen ; 
that  they  tound  some  freighters  whose 
wagons  Parcells  examined  and  pronounced 
to  be  not  large  enough  for  properly  pack- 
ing the  nursery  stock  so  as  to  protect  It 
from  frost,  and  so  not  suitable;  that,  on 
Parcell's  request,  witness  Introduced  him 
to  defendant,  who  was  about  to  engage 
in  freighting  between  St.  Elmo  and  Aspen; 
that,  on  the  afternoon  of  the  same  day, 
(November  Ist,)  defendant's  wagons  ar- 
rived at  St.  Elmo  from  Arisona,  and  that 
Parcells  examined  these  wagons  and  pro- 
nounced them  to  be  ')ust  tlu  thing  he 
wanted;'  that  these  wagons   were  the 
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oneB  in  whicb  the  goods  were  packed  for 
Hhipmeot;  that  the  waKons  examined  in 
the  morning  by  witness  and  Parcells  were 
such  as  were  ordinarUy  used  at  that  time 
tor  Ireighting  between  St.  Elmo  and  Aspen ; 
that  in  the  several  conversations  witnesN 
bad  with  Parcells  witness  told  Parcells 
that  he  would  be  obliged  to  ship  the 
goods  at  owner's  risk,  and  defendant  also 
stated  that  he  wanted  to  receive  the 
goods  at  owner's  risk ;  that  it  wan  agreed 
that  the  goods  should  not  remain  over- 
night on  top  of  either  range;  that  witness 
afterwards,  Jn  presence  of  Parcells  and 
defendnnt,  made  a  memorandum  of  the 
arrangement  between  Parcells  and  defend- 
ant; this  memorandum  was  to  go  un  the 
bill  of  lading,  and  from  it  witness  after- 
wards drew  up  a  bill  nf  lading  as  the  con- 
tract between  Parcells  anrl  thedefendant. " 
The  witness  further  testities  that  he  took 
the  goods  out  of  the  railway  car  and  su- 
perintended their  packing  in  the  defend- 
ant's wagons;  that  they  were  packed 
with  hay  on  the  bottom  and  sides,  and 
hay  and  grain  on  top;  that  they  were 
packed  in  this  way  to  keep  them  from 
freezing,  the  matter  of  their  freezing  hav- 
ing been  discussed;  that  witness  bad  been 
In  freighting  busineHS  more  or  less  since 
1878;  that  the  letters  "O.R  ,"  In  connection 
with  the  word  "freezing,  "signify  "owner's 
risk."  The  bill  of  lading  introduced  in  evi- 
dence reads  as  follows : 
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"It  this  consignment  is  delivered  in 
Aspen  by  the  evening  of  November  4th, 
1885,  the  freighter  shall  be  paid  ten  dollars 
extra  above  tiie  regular  freight.  It  is  fur- 
ther agreed  that  the  said  freighter  shall 
not  expose  his  load  on  either  range  over- 
night, and  take  the  best  possible  care  of 
same. 

"  Received  the  above  goods  in  good  or* 
der  and  condition,  which  I  agree  to  de> 


liver  to  consignee  In  same  Ofdftr  and  con- 
dition. 

[Freighter's  signature] 

"  Jameh  Carr,  per  Mc." 

This  was  duly  signed  for  Carr,  and  ac- 
cepted by  the  forwarders  for  appellees.  It 
constitutes  the  only  written  evidence  of 
the  contract  between  the  parties,  and 
must  be  taken  as  tiie  only  contract  for  the 
transportation  of  the  goods.  Evidence  ol 
the  previous  conversation  and  negotia- 
tions of  the  parties  leading  up  to  the  con- 
tract cannot  be  considered  for  the  purpose 
of  altering  its  terms.  The  measure  of  the 
liability  of  appellant  must  be  determined 
bj-  the  written  contract.  By  the  terms  ol 
this  instrument,  be  expressly  acknowl- 
edges the  receipt  ot  the  property  in  good 
order,  and  expresaly  agrees  to  deliver  it  in 
the  same  condition.  Q'his  is  the  custom- 
ary contract  of  a  common  carrier.  There 
is  no  agreement  to  deliver  the  property  In 
Aspen  by  November  5th,  although  it  does 
contain  a  stipulation  by  the  consignee  to 
pay  f  10  additional  if  the  property  should 
be  delivered  in  Aspen  by  the  evening  ot 
November  4tb.  It  is  also  agreed  that  the 
property  shall  not  be  exposed  on  either 
range  overnight,  and  that  tlie  freighter 
wiU  take  the  best  possible  care  of  the 
same.  It  is  farther  provided  that  the 
property  shall  be  carried  at  the  owner's 
risk  of  freezing.  It  is,  in  fact,  the  ordinary 
common  carrier's  contract,  loss  by  freezing 
excepted,  and  an  agreement  that  the  prop- 
erty should  not  be  exposed  to  the  severity 
of  the  weather  which  might  prevail  at  the 
summit  of  the  mountains  to  be  crossed. 
But  there  was  no  agreement  that  the 
property  should  be  delivered  at  its  desti- 
nation by  the  5th  day  of  November,  as  al- 
leged In  the  complaint;  and  the  submis- 
sion to  the  jury  of  the  question  whether 
there  was  such  an  agreement  was  error. 
As  we  have  seen,  the  liability  of  appellant 
was  fixed  by  the  written  contract,  and  by 
that  alone. 

The  evidence  shows  that  this  was  appel- 
lant's first  experience  in  freighting  over 
the  road  between  St.  Elmo  and  Aspen; 
that  his  teams  had  Just  arrived  in  that 
section  of  the  state,  as  Parcells  well 
knew,  and  that  Parcells  examined  the 
wagons  before  contracting  with  him,  re- 
fecting some,  and  selecting  others  as  suit- 
able for  the  work.  Under  the  circum- 
stances, he  alone  was  responsible  for  the 
char«M;ter  ot  the  wagons  employed,  and  is 
estopped  from  claiming  that  they  were 
not  suited  to  the  business.  And  the  testi- 
mony introduced  by  appellee  tending  to 
show  that  the  conveyances  selected  were 
nnsnitable  was  incompetent  for  the  pur- 
pose of  showing  negligence  on  the  part  ot 
appellant,  and  the  Instractlons  to  the  jury 
to  this  effect  were  erroneous. 

The  ruling  of  the  trial  court  does  not,  as 
supposed  by  counsel,  find  support  In  any- 
thing which  was  said  in  the  case  ot  Trans- 
portation Co.  V.  CoiTitorth,  3  Colo.  280. 
The  tacts  in  the  two  cases  are  totally  dla* 
similar.  The  selection  of  the  car  in  which 
the  goods  were  transported  in  that  case 
was  left  entirely  with  the  carrier.  It  was 
shown  that  It  was  customary  to  use  re- 
frigerator cars  tor  the  transportation  of 
fruits  in  the  winter  season  from  New  York, 
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the  place  of  stalpment,  to  Denver,  the  place 
of  deetination,  while  the  carrier  Id  that  in* 
stance  need  an  ordinary  box-car,  with 
apertures  throuf^h  which  the  cold  and 
snow  entered.  The  evidence  showed  that 
the  injury  resulted  from  the  gross  negli- 
ftence  of  the  carrier;  and  the  court  held 
that  public  policy  would  not  permit  the 
carrier  by  special  agreement  to  be  relieved 
from  damages  occasioned  byncKligence  or 
misfeasance  in  him  or  his  servants.  In 
that  case,  the  cars  were  selected  by  the 
carrier;  in  the  case  at  bar,  the  wagons 
were  selected  by  the  shipper  and  pro- 
nounced by  him  "Inst  the  thing. "  In  ad- 
dition to  this,  it  would  be  unreasonable 
to  measure  the  duty  of  an  ordinary 
freighter  in  providing  vehicles  for  the 
transportation  of  perishable  goods  with 
that  of  a  company  contracting  for  trans- 
portation across  the  continent  by  rail. 
As  we  have  seen,  the  goods  were  shipped 
at  the  owner's  rislc  of  freeslng.  This  does 
not,  however,  relieve  the  carrier  from  loss 
resulting  from  his  own  negligence.  The 
law  will  not  permit  a  common  carrier  to 
contract  against  liability  for  hlR  own  neg- 
ligence or  that  of  his  servants  and  em- 
ployee. Transportation  Co.  v.  Cornforth, 
supra;  Schooi-Dist.,  etc.,  v.  Railroad  Co., 
102  Mass.  652;  Railway  Co.  v.  Wilcox,  84 
111.  23»;  Railroad  Co.  v.  McCloskey,  23  Pa. 
Ht.  526. 

Whether  or  not  the  loss  complained  of 
waa  occasioned  by  the  negligence  of  the 
carrier  in  this  case,  or  resulted  as  an  in- 
evitable consequence  from  the  condition  of 
the  road  and  the  severe  weather  encoun- 
tered, without  the  fault  of  the  carrier,  are 
questions  for  the  Jury  to  determine  under 
proper  pleadings  and  instructiouH.  For 
the  errors  pointed  out,  the  case  must  be 
reversed,  and  the  cause  remanded  for  fur- 
ther proceeding^, 

DiN'ULE  V.  Swain. 
(Supreme  Court  of  Colorado.    June  90,  1890.) 
Writ  of  Error— Scfficiexct  of  thb  Record. 

1.  When  on  writ  of  error  the  record  dis- 
closes only  a  complaint,  demurrer  to  the  same, 
and  an  answer,  but  there  Is  no  record  of  any  pro- 
ceedings bad  upon  the  demurrer,  an  assiiniment 
of  error,  based  on  its  being  ovcmiled,  cannot  l>e 
considered,  as  the  answer  must  In  such  case  be 
treated  as  a  waiver  of  the  demurrer. 

2.  A  general  assignment  of  error  to  the  effect 
that  the  court  erred  in  the  admission  and  rejec- 
tion of  testimony  will  not  be  considered  on  writ 
of  error. 

3.  Where  on  writ  of  error  the  verdict  appears 
only  In  an  unccrtifled  copy  of  the  journal  entries 
of  the  proceedings  in  the  case,  it  cannot  i>e 
deemed  a  part  of  the  record  under  rule  8  of  the 
supreme  court  requiring  the  clerks  of  inferior 
courts  to  certify  to  the  supreme  court  the  plead- 
ings of  the  parties,  the  verdict  in  jury  trials,  the 
judgment,  all  orders  made  in  the  cause,  and  the 
Dill  of  exceptions. 

Error  to  district  court,  Arapahoe  county. 

This  action  was  brought  by  defendant 
in  error  to  recover  damages  claimed  to 
have  been  sustained  by  him  on  account  of 
certain  criminal  prosecutions  alleged  to 
have  been  maliciously  instituted  against 
him  by  plaintiff  in  error.  A  trial  by  Jury 
resulted  in  a  verdict  for  defendant  in  error 
for  f  1,000  damages,  upon  which  Judgment 
was  duly  entered  February  23,  l^G.    A  re- 


view of  this  Judgment  to  sought  In  this 
court.  The  case  was  first  docketed  as  an 
appeal.  Subsequently  the  appeal  was  dis- 
missed for  failure  to  properly  serve  notice 
of  appeal,  and  for  other  irregularities. 
Thereupon  the  record  was  withdrawn  by 
leave  of  the  court,  and  thereafter  filed  upon 
error.  The  return  to  the  writ  of  error  con- 
sists of  the  identical  papers  filed  upon  the 
appeal,  with  no  change  except  in  the  title 
of  the  cause. 

T.  C.  Early  and  W.  B.  Felker,  for  plain- 
tiff in  error.  Patterson  A  Thomas  and 
Chas.  Hartiett,  for  defendant  iu  error. 

Pek  Curiam.  It  is  Insisted  by  counsel 
for  defendant  In  error  that  the  record  in 
the  case  is  so  defective  as  to  confer  no  ju- 
risdiction upon  this  court  to  review  the 
errors  assigned.  In  considering  this  objec- 
tion, It  will  be  necessary— F/rst,  to  ascer- 
tain what  is  sought  to  be  reviewed  by  this 
court;  and,  seco/>(f,  to  inspect  tlie  record 
itself,  and  determine  whether  the  objec- 
tion to  such  review  is  well  founded.  The 
onl.y  errors  which  are  speclflcally  pointed 
out  are:  "(1)  Thatthecourt  erred  Inover- 
rullngthe  demurrer  to  the  complaint.  (2) 
That  the  court  erred  in  overruling  the  de- 
fendant's motion  for  a  new  trial.  (3) 
There  is  no  sufficient  evidence  to  justify  or 
support  the  verdict  in  the  case."  The 
other  assignments  are  general  in  state- 
ment, and  are  to  the  effect  that  the  court 
erred  in  the  admission  and  rejection  of  tes- 
timony in  the  instructions,  and  that  the 
verdict  was  against  the  law  and  the  evi- 
dence. Defendant  in  error  claims  that  no 
one  of  these  assignments  can  beconsidered 
by  this  court,  because — "  First,  that  the 
record  nowhere  shows  the  overruling  of  a 
demurrer  to  any  part  of  the  complaint; 
second,  that  there  is  no  proper  bill  of  ex- 
ceptions in  the  files;  third,  that  there  is  no 
assignment  of  error  upon  which  the  ad- 
mission or  rejection  of  testimony  can  be 
considered  by  this  court." 

For  the  purposes  of  this  case,  it  is  unnec- 
essary to  define  the  office  of  a  writ  of  er- 
ror. It  is  Bufi^cient  to  say  that  it  is  in  the 
nature  of  process,  and  that  by  its  express 
terms  the  clerk  of  the  court  to  which  it  is 
directed  is  required  to  transmit  to  this 
court,  "  with  all  convenient  dispatch,  a 
true  copy  of  all  of  the  proceedings  therein, 
together  with  a  complete  and  perfect 
transcript  of  the  record  and  proceedings 
of  the  suit  aforesaid,  with  all  things  con- 
cerning the  same  distinctly  and  openly  un- 
der the  seal  of  your  court,  together  with 
this  wrlt,"ctc.  Tbismandateof  neceesity 
requires  that  the  return  to  the  writ  should 
be  a  complete  and  authenticated  record, 
not  only  of  the  Judgment  sought  to  be  re- 
viewed, but  of  everything  properly  made 
a  part  of  the  record  by  the  court  below. 
This  office  in  the  proceeding  is  performed 
by  a  transcript  of  the  record,  duly  certl- 
lied  by  the  clerk  of  the  inferior  court,  and 
attested  by  the  seal  thereof.  In  the  ab- 
sence of  statute,  or  of  rules  of  this  court 
modifying  the  practice,  the  return  to  the 
writ  must  be  a  full  and  complete  response 
to  the  mandate  above  quoted. 

The  writ  in  this  case  was  issued  in  1S86. 
By  the  first  rule  of  this  court  then  in 
force,  a  substitute  tor  a  formal  rvtum  to 
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the  writ  by  the  clerk  was  provided  for  In 
this  language:  "In  any  case  where  a 
traDBcript  of  the  record,  duly  certified  to 
be  full  and  complete,  has  been  filed,  or 
may  hereafter  be  filed,  In  the  office  of  the 
clerk  of  th)B  court,  before  the  IsRuance  of  a 
writ  of  error.  It  Bhall  not  be  necessary,  ex- 
cept in  a  case  where  a  sapersedeas  may  be 
allowed, to  deliver  snch  writ  to  the  clerk  of 
the  Inferior  court,  butthe  sanieniay  be  filed 
In  the  office  of  the  clerk  of  this  court ;  and 
Buch  transcript  so  filed  with  theclerk  of  thlH 
court  shall  be  taken  and  considered  to  be 
a  due  return  of  said  writ  of  error. "  Under 
the  rule  it  is  clear  that  none  of  the  formal- 
ities required  by  the  writ  Itself  could  be 
omitted,  except,  perhaps,  by  order  of  this 
court  In  a  particular  case.  Again,  rule  8, 
which  defines  the  duties  of  clerks  of  Infe- 
rior courts  In  relation  to  the  transcript  of 
the  record,  expressly  requires  them  "to 
certify  to  this  court  a  copy  of  the  process 
with  the  return  thereto,  the  pleadings  of 
the  parties,  the  verdict  in  Jury  trials,  the 
judgment  of  the  court  below,  all  orders  of 
the  court,  and  the  bill  of  exceptions. "  It 
Is  manifest  that  the  requirements  of  these 
two  rules, either  upon  an  actual  or  substi- 
tuted return  to  the  writ,  could  be  an- 
Bwered  only  by  a  record  complete  in  all  re- 
spects, and  duly  authenticated  by  the  cer- 
tificate of  the  clerk,  under  the  seal  of  the 
court.  At  the  time  the  writ  of  error  In 
this  case  was  issued,  the  practice  and  pro- 
cedure of  this  court  In  snch  cases  was  sub- 
Btantially,  If  not  entirely,  governed  by  its 
rules ;  there  being  nothing  in  the  Code  of 
1S79  which  related  to  the  practice,  and  the 
act  of  1885  having  no  relation  thereto,  be- 
ing confined  in  Its  operation  to  appeals 
alone.  An  examination  of  what  purports 
to  be  the  record  in  this  case  discloses  that 
the  Bame  Is  made  up  of  three  separate  pa- 
pers. The  first  Is  a  duly-certlfled  copy  of 
what  Ib  termed  an  order  of  Judgment,  to- 
gether with  a  copy  of  the  appeal-bond, 
which  was  filed  upon  the  appeal.  This 
paper  was  undoubtedly  made  as  required 
by  the  provisions  of  the  act  of  1885,  and, 
when  the  appeal  was  dismissed,  was  with- 
drawn and  filed  as  a  part  of  the  record  In 
this  case.  The  second  paper  consists  of 
what  appears  to  be  an  uncertified  copy  of 
the  journal  entries  of  the  court  below, 
made  during  the  progress  of  the  trial,  to- 
gether with  a  copy  of  the  verdict,  the  mo- 
tion for  anew  trial,  and  the  order  over- 
ruling the  same.  The  third  consists  of  the 
original  bin  of  exceptions,  properly  au- 
thenticated, as  filed  in  the  court  below. 
To  the  bill  of  exceptions,  copies  of  the 
complaint,  demurrer,  and  answer  are  at- 
tached. It  Is  contended  that  this  court 
cannot  consider  the  bill  of  exceptions  for 
the  reason  that  It  is  the  original  instead 
of  the  transcript  thereof,  and  should  have 
remained  upon  the  files  of  the  court  below 
under  the  practice  In  force  at  the  time  this 
writ  of  error  was  taken.  It  Is  unneces- 
sary to  determine  the  question  thus  raised 
In  view  of  the  defects  In  this  record,  which 
would  prevent  the  consideration  of  appel- 
lant's assignments  of  error,  even  if  this  bill 
of  exceptions  should  be  treated  as  a  proper 
bill  of  exceptions  In  this  case. 

The  first  assignment  of  error  Ib  that  the 
court  erred  in  OTerrnltaig  the  demurrer  to 


the  complaint.  It  Is  sufficient  to  say  that 
there  Is  nothing  in  the  case  to  show  that 
the  demurrer  was  overruled.  We  have 
Blmply  the  complaint,  a  demurrer,  and  an 
answer.  There  is  no  record  of  any  pro- 
ceeding had  upon  thedemurrerat  all.  The 
filing  of  this  answer  to  the  same  cause  of 
action,  under  the  circumstances,  must  be 
treated  as  a  waiver  of  the  demurrer.  The 
error  assigned  as  to  the  admission  and  re- 
jection of  testimony  is  too  general  to  bo 
considered. 

The  Instructions  of  the  court  appear  in 
the  bill  of  exceptions,  but  It  is  expressly 
stated  therein  "that  the  parties  did  not 
object  to  them,  nor  any  of  tnem."  It  is 
also  alleged  for  error  that  the  verdict  is 
against  the  weight  of  the  evideuee.  The 
verdict,  however,  does  not  appear  in  any 
of  the  papers  certified  into  this  court.  In 
addition  to  this,  no  objection  appears  to 
have  been  made  or  exception  taken  to  the 
Judgment  as  entered ;  and  there i.?  no  irreg- 
ularity upon  the  face  of  the  Judgment 
which  the  court  is  asked  to  consider.  Al- 
though it  is  clear  that  upon  the  case  as 
presented  by  the  plaintiff  in  error  he  is  not 
entitled  to  ask  this  court  to  consider  any 
of  the  errors  assigned,  we  have  examined 
the  evidence  with  some  care,  and  find  the 
same  amply  sufficient  to  support  the  Judg- 
ment.   The  Judgment  must  be  affirmed. 


Opinion  op  the  Jcsticeb. 
In  re  Funding  or  County  Indebtedness. 
(Supreme  Court  of  Colorado.     Sept  23,  1890.) 

COCTOTIBS— COHgTlTCtlONAL  LaW— FUNDIKO  ACTS. 

Const.  Colo.  art.  11,  S  6,  as  amended  Novem- 
ber t),  1888,  provides  thatany  ooimty  may  contract 
a  debt  by  loan  bf  the  issvuince  of  bonds  lor  the  pur- 

B>se  of  liquidating  indebtedness  incurred  prior  to 
ecember  81,  1886.  Held,  that  the  funding  act, 
(Bess.  Laws  1885,  p.  2X2,)  providing  for  the  fund- 
ing of  valid  county  debts,  was  not  repealed  by 
Implication,  and  that  under  that  act  the  counties 
could  fund  their  valid  obligations  incurred  since 
Decembers],  1888. 

The  opinion  Is  In  response  to  the  follow- 
ing question  submitted  by  the  governor 
in  pursuance  of  amended  section  3,  art.  6, 
of  the  constitution : 

To  tlw  Honorable  the  Supreme  Court  of- 
the  State  of  Colorado: 

"Sirs:  At  the  petition  of  thecoantycom- 
misBionerB  of  the  counties  of  Washington 
and  Yuma,  a  copy  of  which  is  herewith 
attached,  I  would  respectfully  request  the 
opinion  of  the  honorable  court  in  answer 
to  the  following  question,  to-wit:  Doeu 
section  6  of  article  11  of  the  constitution 
of  the  state  of  Colorado,  as  amended  by 
the  people  at  the  general  election  on  the 
6th  day  of  November,  A.  D.  1888,  operate 
to  prohibit  and  prevent  the  several  coun- 
tiuB  of  this  statefrum  funding  or  refunding 
their  indebtedness  duly  contracted,  or  in- 
curred and  existing,  in  any  form,  since  the 
31st  day  of  December,  A.  D.  1886? 

"I  have  the  honor  to  remain, 
**  Your  obedient  servant, 

"Job  A.  Coopek,  Governor." 

It  in  believed  unnecessary  to  Incorporate 
into  this  statement  of  the  case  the  petition 
upon  which  the  question  Ib  based.  It  is  a 
tact  worthy  of  mention,  however,  that  ac- 
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cordlne  to  this  petition  not  lees  than  16 
counties  are  desirous  of  funding  their  out- 
standing Indebtedness,  and  lience  have  an 
interest  In  the  subject  submitted  for  adju- 
dication. Amended  section  6,  art.  11,  of 
the  cunstitutiun,  a  partial  construction  of 
which  Is  given,  reads  as  follows: 

"No  county  shall  contract  any  debt  by 
loan.  In  any  form,  except  for  the  purpose  of 
erecting  necessary  public  buildings,  mak- 
ing or  repairing  public  roads  or  bridges: 
and  such  indebtedness  contracted  In  any 
one  yearshall  notexceed  the  rates  uponthe 
taxable  property  In  such  county  following, 
to-wlt:  Counties  In  which  the  assessed 
valuation  of  taxable  property  shall  exceed 
five  millions  of  dollars, one  dollarand  fifty 
cents  on  each  thousand  dollars  thereof; 
counties  in  which  such  valuation  shall  be 
less  than  five  millions  of  dollars, three  dol- 
lars on  each  thousand  dollars  thereof ;  and 
the  aggregate  amount  of  indebtedness  of 
any  county,  for  all  purposes,  exclusive  of 
debts  contracted  before  the  adoption  of 
this  constitution,  shall  not,  at  any  time, 
exceed  twice  the  amount  above  herein  lim- 
ited, unless  when,  In  manner  provided  by 
law,  the  question  of  incurring  such  debt 
shall,  at  a  general  election,  be  submitted 
to  such  of  the  qualified  electors  of  such 
county  as  In  the  year  last  preceding  such 
election  shall  have  paid  taxes  upon  prop- 
erty assessed  to  them  In  such  county,  and 
a  majority  of  those  voting  thereon  shall 
vo  te  in  fa  vor  of  incurring  the  debt,  but  the 
bonds,  if  any  be  issued  therefor,  shall  not 
run  less  than  ten  years,  and  the  asgregate 
amount  of  debt  so  contracted  shall  not  at 
any  time  exceed  twice  the  rate  upon  the 
valuation  last  herein  mentioned: 

"Provided,  that  any  county  in  this  state 
which  has  an  indebtedness  outstanding,  ei- 
ther in  the  form  of  warrants  issued  for  pur- 
poses provided  hy  law,  prior  to  December 
31,  1886>  or  in  the  form  of  funding  bonds 
issued  prior  to  such  date  for  such  warrants 
previously  vutilandiug,  or  in  the  form  of 
public  building,  road,  or  bridge  bonds  out- 
standing, at  such  date,  may  contract  a  debt 
hy  loan  by  the  issuance  of  bonds  for  the  pur- 
pose of  liquidating  such  indebtedness:  pro- 
vided, the  questioti  of  issuing  said  bonds 
shall,  at  a  general  or  special  election  called 
for  that  purpose,  be  submitted  to  the  vote 
ofsueh  of  the  didy-qualifled  electors  of  such 
county  as  in  the  year  last  preceding  such 
election  shall  have  paid  a  tax  upon  property 
assessed  in  such  county,  and  the  majority  of 
those  voting  thereon  shall  vote  in  favor  of  is- 
suing the  bonds.  Such  election  shall  be  held 
in  the  manner  prescribed  by  tfie  laws  of  this 
ttate  for  the  issuance  of  road,  bridge,  and 
public  building  bonds,  and  the  bonds  au- 
thorized at  such  election  shall  be  issued  and 
provision  made  for  their  redemption  in  the 
tame  manner  as  provided  in  said  law." 

For  convenience,  that  part  of  the  sec- 
tion representing  the  amendment  made  in 
1887  is  above  indicated  by  italics. 

D.  E.  Parks,  Rmicas  curia. 

Helm,  C.  J.  The  question  now  sub- 
mitted to  the  court  for  adjudication  may 
be  briefly  stated  as  follows:  Are  counties 


Inhibited  from  funding  tbeir  valid  munici- 
pal indebtedness  accruing  since  the  31st  ut 
December,  1886?  If  an  affirmative  answer 
be  given,  great  public  inconvenience  and 
injury  are  the  Inevitable  result.  The  leg- 
islature hns  provided  a  rule,  eminently 
just  and  reasonable,  to  the  effect  that 
county  warrants  shall  be  cashed  In  the  or- 
der of  their  Issue  and  presentation  for  pay- 
ment. If  outstanding  warrants  may  not 
be  taken  care  of  by  means  of  the  fundint; 
process,  many  counties  will  suffer  serious 
embarrassment  and  loss,  while  In  some 
the  very  existence  of  county  government 
will  itself  be  threatened.  It  is  obvious 
from  theforegoing  that  the  inquiry  Is  "im- 
portant," and  the  occasion  "solemn."  It 
Is  dear,  also,  that  the  matter  inquired  of 
is  essentially  JuWs  publict.  We  therefore 
feel  bound,  under  the  constitutional  man- 
date, to  accept  jurisdiction,  and  report  an 
opinion  in  the  premises. 

Previous  to  the  year  18S7,  a  statute  was 
In  force  authorizing  the  funding  of  county 
indebtedness.  This  statute  has  never  been 
repealed,  unless  its  repeal  results  by  Im- 
plication from  the  adoption  of  the  consti- 
tutional amendment  now  under  consid- 
eration. Such  an  Implied  appeal  isassert- 
ed,  Its  advocates  relying  for  a  vindication 
of  their  view  upon  the  following  proposi- 
tion: Since  the  amendment  provides  for 
bonding  county  indebtedness  outstanding 
prior  to  the  Slst  of  December,  1886,  it  fol- 
lows, under  the  maxim  expressio  uniusest 
excliisio  alteriiin,  that  the  funding  of  coun- 
ty debts  created  since  the  date  mentioned 
is  forbidden.  It  may  be  suggested  at  the 
outset  that,  had  the  framers  of  the  amend- 
ment entertained  this  purpose,  they  would 
hardly  have  expressed  it  in  such  ambigu- 
ous terms.  So  important  a  limitatioa  of 
legislative  authority  would  scarcely  have 
been  trusted  to  the  hazard  of  judicial  dis- 
covery and  assertion  through  the  applica- 
tion of  the  maxim  in  question.  In  con- 
struing doubtful  constitutional  provis- 
ions. It  is  proper  to  consider  "  the  miscbief 
designed  to  be  remedied  or  guarded 
against."    Cooley, Const.  LIm.  (5th  Ed.) 

79.  Prior  to  the  convening  of  the  sixth 
general  assembly,  by  whom  this  amend- 
ment of  the  constitution  was  submitted 
for  popular  ratification,  the  subject  of 
county  indebtedness  had  attractetl  deep 
and  widespread  attention  throughout 
the  state.  It  wa«  judicially  found  that 
counties  had  issued  warrants  largely  in 
excess  of  the  limit  upon  the  aggregate 
amount  of  their  municipal  indebtedness 
fixed  by  the  constitution.  The  scope  and 
extent  of  the  constitutional  limitation,  to- 
getlier  with  measures  designed  to  avoid 
the  injurious  effect  of  its  application,  were 
subjects  of  judicial  and  general  discussion 
and  anxiety.  Efforts  to  enforce  by  legal 
proceedings  thecollectlonof  specific  excess- 
ive claims  had  been  made;  but  both  the 
supreme  court  of  the  United  States  and 
this  court  had  held  that  they  constituted 
no  legal  Indebtedness,  and  had  denied  re>- 
lief.  Lake  Co.  v.  Rollins,  130  C.  S.  662,  & 
Sup.  Ct.  Rep.  651 ;  People  v.  May,  9  Coloi 

80,  404, 10  Pac.  Rep.  641,  and  12  Pac.  Rep. 
839.  It  appeared  upon  investigation  that 
a  large  part  of  the  invalid  Indebtedness 
was  represented  by  warrants  and  bonds 
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Issued  for  services  rendered  and  materials 
furnished;  that  the  counties  had  received 
Just  and  valuable  consideration  therefor ; 
and  that  the  giving  and  receiving  of  this 
consideration,  and  the  issue  of  warrants 
In  connection  therewith,  were  acts  done  In 
good  faith  by  both  parties,  and  in  igno- 
rance, as  a  matter  of  fact,  of  the  illegality 
affixed  thereto  by  the  constitution.  The 
counties  interested  were  powerless  to  set- 
tle the  equitable  obligations thusincurred, 
and  the  legislature  was  powerless  to 
confer  upon  them  the  requisite  authority. 
As  a  result,  debts,  equitable  though  Illegal, 
aggregating  a  very  large  amount,  were  left 
unpaid,  and  without  any  possibility  of  fut- 
ure liquidation.  To  meet  the  eniprgency 
thus  presented,  the  assembled  legislators 
initiated  the  only  possible  remedy, — they 
prepared  and  submitted  for  adoption  the 
constitutional  amendment  before  us.  This 
amendment  was  designed  to  enable  coun- 
ties so  disposed  to  relieve  themselves  from 
the  embarrassment  of  theoutstanding  ob- 
ligations referred  to.  Instead  of  being  a 
limitation  upon  the  power  to  contract  in- 
debtedness which  is  treated  of  in  the  con- 
stitutional provision  amended,  the  amend- 
ment is  an  extension  of  this  power.  In- 
stead of  being  designed  to  Inhibit  the  fund- 
ing of  valid  debts  created  after  its  adop- 
tion, its  principal  purpose  was  to  enable 
counties  to  discharge  the  existing  oblign- 
tions  mentioned,  which  were  binding  in 
the  forum  of  conscience,  thougn  not  iu  the 
forum  of  law.  Whether  this  purpose  has 
been  accomplished  is  a  question  not  now 
involved,  and  therefore  not  determined. 

The  section  amended  originally  Inhibited 
the  contracting  by  counties  of  debts  by 
loan  in  any  form,  "except  for  the  purpose 
of  erecting  necessary  public  buildings, 
making  or  repairing  public  roads  and 
bridges. "  It  also  limited  the  total  aggre- 
gate amount  of  county  indebtedness  al- 
lowed in  all  forms,  and  for  all  purposes. 
The  proviso,  which  constitutes  theamend- 
ment,  extends  the  purposefor  which  a  debt 
by  loan  may  be  contracted,  and  removes 
the  limitation  as  to  the  aggregate  amount 
of  indebtedness;  but  such  extension  of 
purposes  and  removal  of  llraitBtlon  are 
carefully  confined  to  claims  exising  prior 
to  the  Slst  of  December,  1886.  Regarding 
debts  by  loan  subsequent  to  that  date, 
the  counties  were  left  as  before.  They 
could  only  contract  them  for  the  purposes 
originally  enumerated  in  the  section,  and 
to  the  amount  originally  specified.  The 
Important  result  of  the  proviso,  or  amend- 
ment, was  a  declaration  to  the  counties 
interested.  In  effect,  as  follows:  "You 
have,  by  extravagance  or  carelessness,  lii- 
cnrred  obligations  binding  in  conscience, 
though  not  in  law.  You  shall  have  power 
to  relieve  yourselves  from  the  embarrass- 
ment and  odium  resulting,  but  yon  must 
not  commit  the  offense  again,  as  this  re- 
medial process,  being  limited  to  claims  now 
existing,  will  not  enable  you  to  dis- 
charge like  Illegal  obligations  incurred  in 
future."  The  word  "indebtedness"  em- 
ployed in  the  amendment  does  not  most 
accurately  express  the  purpose  above  men- 
tioned. In  strict  legal  parlance,  this  word 
is  more  often  applied  to  obligations  en- 
forceable by  Judicial  proceedings,  but  legis- 


lators, Jurists,  and  writers  frequently  use 
it  with  reference  to  pecuniary  claimii  that 
do  not  possess  this  attribute.  For  in- 
stance: In  section  4  of  the  fourteenth 
amendment  to  the  constitution  of  the 
United  States,  the  words  "  debt, "  "  debts, " 
and  "  obligations "  are  used  to  designate 
illegal  claims.  It  is  there  solemnly  enact- 
ed that  "neither  the  United  States  nor  any 
state  shall  assume  or  pay  any  debt  or  ob- 
ligation Incurred  in  aid  of  insurrection  or 
rebellion  against  the  United  States, 
•  •  •  but  all  such  debts,  obligations, 
and  claims  shall  be  held  illegal  and  void. " 
Courts  should  rarely,  if  ever,  impute  to 
the  framers  of  a  constitutional  provision 
or  statute  the  doing  of  a  foolish  and  use- 
less act.  Yet  such  is  precisely  the  conclu- 
sion that  must  follow  a  rejection  of  the 
foregoing  view  as  to  illegal  Indebtedness. 
It  was  wholly  unnecessary  to  provide  by 
constitutional  amendment,  (the  method 
named.)  foi*  taking  care  of  existing  legal 
county  indebtedness.  If  all  of  the  con- 
templated debts  were  legal,  tbey  were  not 
affected  by  the  constitutional  limitation 
upon  the  aggregate  liability  of  counties, 
and  there  was  no  occasion  for  removing 
this  limitation  while  the  legislature  al- 
ready possessed  plenary  power  to  au- 
thorize action  substantially  the  same  as 
that  designated  In  the  amendment.  It 
will  presently  be  shown  that  this  legisla- 
tive power  had  been  invoked,  and  that 
counties  were  acting  thereunder.  We 
must  regard  the  word  "indebtedness"  as 
here  used  in  a  general  sense,  and  as  de- 
scriptive of  county  warrants  and  bonds 
outstanding  on  the  date  mentioned, regard- 
lees  of  their  legality  or  Illegality.  But  In 
considering  the  effect  of  the  constitutional 
amendment  in  question,  we  do  not  rely 
alone  upon  the  history  preceding  and  the 
circumstances  surrounding  Its  adoption, 
however  pertinent  and  convincing  these 
matters  may  be.  Contemporaneous  and 
subsequent  legislative  interpretation  sup- 
ports the  view  that  the  funding  statute  is 
still  in  force.  When  this  amendment  was 
adopted,  two  statutory  methods  of  issuing 
and  disposing  of  county  bonds  co-existed. 
Gen. St. §671  etseq.;  Sess.Lavvsl885,p.232. 
One  of  these  methodswasevldently  Intend- 
ed to  effectuate  the  constitutional  provis- 
ion authorizing  debts  by  loan  for  the  con- 
struction of  public  buildings,  roads,  and 
bridges;  the  other  constituted  an  act  to 
enable  counties  "to  fund  their  floating  in- 
debtedness. "  Though  the  leading  features 
of  the  procedure  prescribed.  In  these  stat- 
utes arequitesimllar.yet  important  difler- 
ences  appear  therein;  for  instance, the  one 
relating  to,  public  buildings,  etc.,  requires 
the  sale  of  bonds  at  not  less  than  85  per 
cent,  of  their  par  value ;  the  funding  act,  on 
the  other  hand,  directs  the  exchange  of 
bonds  for  outstanding  warrants  at  a  rate 
of  exchange  specified  in  the  notice  of  ele<:- 
tion;  and  it  is  only  when  bonds  are  not 
thus  exchanged  that  permission  is  given  to 
sell  them  at  par,  and  apply  the  proceeds  to 
the  redemption  of  warrants.  The  co-ex- 
istence of  these  statutes  must  be  received 
as  evidence  that  the  legislature  regarded 
both  as  necessary,  and  that,  according  to 
the  legislative  view,  neither  would  supply 
the  place  ot  the  other;  nor  has  anyone, 
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8o  far  as  we  are  advised,  ever  rontenUed 
that  the  latter  (the  funding  act)  rei)ealed 
the  former  by  implication. 

It  la  a  veryalKniflcant  clrcunietance  that 
In  drafting  the  conntltutlonal  amendment 
before  na,  the  sixth  general  assembly  ex- 
pressly adopted,  and  substantially  Incor- 
porated, the  process  relating  to  roads, 
bridges,  and  buildings,  to  govern  the  is- 
sue and  disposal  of  the  bonds  provided  for 
therein.  We  are  bound  to  assume  that 
the  funding  act  was  not  ignored,  and  the 
other  statute  adopted  by  accident  or  mis- 
take; also,  that  the  discrimination  was  in- 
telligently and  purposely  exercised.  But 
the  purpose  of  this  discrimination  must 
have  been  to  classify  the  debts  by  loan  au- 
thorized in  the  amendment  with  debts  by 
loan  for  the  public  improvements  original 
ly  specified,  thus  giving  the  former  a 
Btattts,  accompanied  by  a  method  of  liq- 
uidation, not  Inconsistent  with  the  contin- 
ued co-existence  of  the  funding  law  appli- 
cable to  valid  pecuniary  obligations  sub- 
sequently accruing.  Thus  the  sixth  gen- 
eral assembly,  like  its  predecessors,  as- 
sumed that  the  two  lines  of  procedure  in 
regard  to  count.y  Indebtedness  and  coun- 
ty bonds  were  necessary,  and  might  con 
sistently  co-exist.  But  the  fact  that  this 
body  did  not  regard  tl^  future  force  of  the 
funding  statute  as  impaired  by  the  amend- 
ment in  question  Is  further  shown  by  its 
subsequent  action.  When  providing  tor 
the  Issue  of  warrants,  as  assignments  of 
Incoming  revenue  to  meet  current  ex- 
penses, it  ordained  that  lawful  warrants 
outstanding,  "unless  redeemed  under  the 
funding  statute,"  should,  however,  be 
preferred  in  paymeat.  Sess.  Laws  1887,  p. 
240  et  seq.  Here  was  a  clear  recognition, 
almopt  before  discussion  on  the  constitu- 
tional amendment  had  ceased,  of  the  right 
to  take  care  of  lawful  outstanding  war- 
rants by  the  prescribed  process  of  funding. 
The  succeeding  legislature,  more  than 
four-firths  of  its  members  having  been 
chosen  by  the  electors,  who,  at  the  same 
time,  adopted  the  constitutional  amend- 
ment, also  treated  the  right  to  fund  coun- 
ty Indebtedness  accruing  subsequent  to 
1886  as  still  existing.  That  body  provided 
for  thefundingof  Judgments  against  coun- 
ties, and  fo«-  the  refunding  of  bonded  coun- 
ty Indebtedness.    Sess.  Laws  18S9,  p.  31. 

It  has  been  suggested,  with  a  good  deal 
of  force,  that  while  provision  is  made  In 
the  amendment  for  the  creation  of  a  debt 
by  loan,  the  word  "funding"  is  not  used  : 
and  the  fact  is  emphasized  that  a  debt  by 
loan  may  be  contracted  when  no  prior  ob- 
ligation exists,  as  for  the  future  erection 
of  county  buildings,  and  the  like,  but  that 
before  the  process  of  funding  can  be  in- 
voked there  must  necessarily  pre-exist  a 
debt  to  be  funded.  Besides,  it  is  said,  in 
funding,  the  elements  of  a  debt  by  loan  do 
not,  all  of  them,  necessarily  appear,  the 
ideas  of  borrowing  and  of  loaning  not  be- 
ing essential  thereto.  We  restate  the 
propositions  without  dwelling  upon  them, 
inviting,  however,  such  consideration  as 
they  shall  deserve.  Our  reasons  for  pre- 
ferring to  rest  the  decision  upon  the 
grounds  above  stated  are:  That  since  the 
debt  by  loan  provided  for  in  the  constitu- 
tional  amendment  is  to   be  contracted 


through  the  issue  of  bonds:  since  the  pro- 
ceeds from  the  sale  of  these  bonds  are  to 
be  used  in  discharging  what  is  denomi- 
nated "  indebtedness  outstanding ; "  and  es- 
pecially since  revenue  is  set  apart  and 
pledged  to  the  payment  of  those  bonds, 
— the  distinctions  mentioned,  though  cor- 
rectly drawn,  seem  to  lose  much  of  their 
practical  importance.  It  is  a  universal 
rule  that  repeals  by  implication  shall  not 
be  favored.  Only  in  cases  where  a  conflict 
clearly  and  unavoidably  exists  may  this 
doctrine  be  invoked.  Its  application  to 
the  case  at  bar  would  be  indefensible. 
Therefore  the  interrogatory  propounded 
must  be  answered  in  the  negative. 

We  return  thanks  for  the  able  brief  far- 
nished  in  this  case,  amkas  eurtse,  by  Mr. 
Daniel  E.  Parks,  of  the  Denver  bar. 


tlui.iJN  V.  People  et  al. 

{Supreme  Court  of  Colorado.    Sept  13,  1890.) 

CONSTBrCTlVB  COSTBMPT— WhAT  COKBTITTTEB. 

1.  A  petition  for  a  change  of  venue  on  account 
of  the-pre]udloe  of  the  judge  alleged  that  thewif« 
of  the  judge,  at  the  time  of  the  trial  of  anoUier 
suit  in  which  plaintiff  In  the  present  case  was  in- 
terested, had  stated  in  the  presence  of  petitionee 
"tiiat  she  must  go  and  see  me  lodge,  and  arrange 
with  him  to  have  Mrs.  Davis  (meaning  the  plain- 
tiff herein)  to  win  her  case."  Held,  that  peti- 
tioner was  not  liable  for  contempt  for  alleging 
such  statement  in  his  petition. 

S.  The  petition  further  alleged  "that  at  said 
trial,  as  petitioner  was  informed,  the  lodge  of  this 
court  and  his  wife  were  boardinr:  at  the  boose, 
and  the  guests  of  Mr.  and  Mrs.  Davis. "  Held  that., 
though  they  may  not  then  have  been  boarding 
there,  petitioner  was  not  liable  for  contempt  if  he 
was  informed  that  they  were. 

8.  An  allegation  that  petitioner  believes  from 
the  rulings  and  instructions  of  the  court  In  the 
former  case  in  which  plaintiff  in  this  suit  was  in- 
terested that  the  court  is  prejudiced  in  favor  of 
plaintiff  is  not  contempt. 

Error  to  district  court,  Gunnison  couu  ty 
In  the  court  below  plaintiff  in  error  was 
adjudged  guilty  of  willful  contempt  of 
court,  and  fined  therefor  in  thesum  of  $150. 
The  alleged  contempt  consisted  in  his  mak- 
ing and  causing  to  be  filed  a  petition  for 
change  of  venue  in  a  certain  case  at  thu 
time  pending  in  the  district  court  of  Gun- 
nison county,  and  to  which  action  plalntiP 
in  error  was  the  real  party  in  Intei-est  ai 
though  not  a  party  to  the  record.  HaiiT. 
petition  Is  in  substance  as  follows:  "Car- 
.le  L.  Davis  v.  John  II.  Bowman.  (No.3i'4.1 
In  the  district  court  of  the  seventh  judicial 
district  of  the  state  of  Colorado,  and  to? 
the  county  of  Gunnison.  Your  petitioner 
would  respectfully  represent  to  the  court: 
that  he  is  the  real  party  defendant  in  in- 
terest In  the  matter  in  controversy  in  the 
above-enttiled  action;  that  the  defendant 
John  H.  Bowman  was,  at  the  time  tlie 
supposed  cause  of  action  accrued,  the 
qualified  and  acting  sheriff  of  Gunnison 
county ;  that  the  said  detendant  Bowman 
has  no  personal  interest  in  the  result  of 
this  action,  and  is  only  a  nominal  party 
defendant.  Your  petitioner  says  that  he 
fears  that  he  will  not  receive  a  fair  trial  in 
this  court  on  account  that  the  judge  is 
prejudiced  in  favor  of  the  plaintiff  herein, 
and  for  reason  for  said  fears  he  says  that, 
at  a  prior  term  of  this  court,  when  the 
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above-entitled  action  and  another  action 
pending  in  tliis  court,  and  liefore  the  Judge 
hereof,  wherein  the  above-named  plaintiff 
was  plaintiff,  and  the  above-named  de- 
fendant and  others,  of  which  your  peti- 
tioner was  one,  were  defendants,  were 
about  to  be  called  for  trial,  being  cause 
nun)l>ered  No.  3^25,  the  wife  of  the  judge  ut 
this  court  was  at  the  residence  of  your  pe- 
titioner, and,  in  excuse  lor  her  short  visit 
to  your  petitioner  herein,  said,  in  sub- 
stance, and  in  presence  of  your  petitioner 
and  his  wife,  that  she  must  go  and  see  the 
judge  and  arrange  with  him  to  have  Mrs. 
Davis  (meaning  the  plaintiff  herein)  to 
win  her  case;  that  at  said  time,  as  petl- 
tionerwas informed, thejudgeof  this  court 
and  his  wife  were  boarding  In  the  house 
and  the  guests  of  Mr.  and  Mrs.  Davis. 
Tour  petitioner  further  says  that  immedi- 
ately thereafter  heinformed  his  attorneyt  of 
the  foregoing  facts,  and  ruquestetl  them  to 
make  an  application  for  a  change  of  venue, 
but  was  advised  by  them  to  allow  the 
judge  to  try  one  of  said  causes,  and  it 
could  then  bo  ascertained  whether  the 
judge  was  in  any  manner  pre]udice<l  in  fa- 
vor of  the  plaintiff  herein.  Your  peti- 
tioner further  says  that  one  of  said  causes 
was  tried  by  this  court,  and  that  Mrs. 
Davis  did  win  her  said  cause,  and  your 
petitioner  believes  that,  from  the  rulings 
of  said  court,  and  the  instructions  of  the 
court  to  the  jury  in  said  cause,  this  court 
Is  prejudiced  in  favor  of  the  plaintiff  here- 
in. Wherefore  he  prays  that  the  venue  in 
this  action  bechanged.  Hespectfuily,  Lou- 
don MuLU.N."  The  present  proceeding 
was  commenced  by  the  filing  of  an  infor- 
mation by  the  district  attorney  of  the  dis- 
trict in  which  the  court  was  sitting.  The 
remaining  facts  necessar.v  to  a  full  under- 
standing of  the  case  api>ear  either  in  the 
opinion  of  the  court  in  the  case  at  bar,  or 
are  set  forth  sufficiently  in  the  report  of 
the  case  of  Thomas  v.  People,   14  Colo. 

,  23  Pac.  Rep.  .326.    The  only  difference 

in  the  two  cases  arises  from  the  fact  that 
Thomas  was  the  attorney  who  prepared 
and  presented  the  petition  for  change  of 
venue,  while  Mnllin  alone  made  the  affida- 
vit thereto,  and,  in  the  former  case,  the 
inforniutionflledasabasisof  the  contempt 
proceedings  was  not  verified,  while  in  the 
IJresent  case  the  information  appeal's  to 
have  been  duly  verified  by  the  district  at- 
torne.v. 

Thomas  &  Thomas  and  Alex.  GuUett, 
for  plaintiff  in  error.  The  Attorney  Gen- 
era,! and  H.  M.  Hogg,  Dlst.  Atty.,  for  the 
People. 

Hayt,  J.  As  the  information  in  this 
case  is  verified,  it  may  properly  be  allowed 
to  perform  the  office  of  the  affidavit  made 
necessary  by  the  statute  as  the  founda- 
tion of  a  proceeding  for  constructive  con- 
tempt. The  record  shows  that  the  peti- 
tion for  a  change  of  venue  was  presented 
In  a  respectful  manner;  that  In  fact  it  was 
not  read  to  the  court,  but  was  handed  to 
the  presiding  judge  for  his  perusal;  and 
that  there  was  nothing  in  the  petition  it- 
self that  was  regarded,  or  that  could  prop- 
erly have  been  regarded,  as  contemptuous. 
If,  therefore,  any  contempt  was  com- 
mitted, it  was  constructive  rather  than  di- 

vJ24p.no.l8— 56 


rect.  This  was  determined  In  the  cause  of 
Thomas  v.  People,  14  Colo.  — ,  28  Pac. 
Rep.  826.  We  will  therefore  inquire  as  to 
whether  or  not  the  facts  alleged  in  the 
verified  information  are  sufficient  to  con- 
stitute a  constructive  contempt  of  court. 
If  the  facts  charged  do  not  show  affirma- 
tively that  a  contempt  has  been  com- 
mitted, the  judgment  of  the  district  court 
against  the  plaintiff  in  error  must  be  re- 
versed. In  the  case  of  Cooper  v.  People, 
18  Colo.  337,  373,  22  Pac.  Rep.  790,  it  was 
said:  "When  an  affidavit  is  presented  as 
the  basis  of  a  proceeding  for  contempt,  the 
court  must,  iu  the  first  instance,  examine 
tlie  same,  and,  if  the  facts  presented  do 
not  show  that  a  contempt  has  been  com- 
mitted, the  court  will  be  without  jurisdic- 
tion to  proceed ;  but,  if  the  facts  are  suffi- 
cient, the  court  may  take  jurisdiction,  and 
its  subsequent  orders  will  not  be  reviewed 
for  mere  error. "  In  the  case  at  bar  we 
must  assume  that  the  statement  set  forth 
in  the  verified  petition  for  a  change  of 
venue  as  having  been  made  by  the  wife  of 
the  presiding  judge  was  in  fact  so  made, 
for  the  reason  that,  iu  the  affidavit  or  in- 
formation filed,  it  is  not  denied  that  such 
language  was  used  by  her.  In  some  Juris- 
dictions, when  a  chpnge  of  venue  is  asked 
on  account  of  the  prejudice  of  the  presid- 
ing judge,  it  Is  not  necessary  to  set  forth 
in  the  petition  the  fact  or  facts  on  which 
the  party  bases  bis  (ears  that  he  will  not 
receive  a  fair  trial  in  the  court  wherein  the 
cause  is  pending.  But  in  this  state  such 
facts  must  be  stated,  although  with  not 
the  same  particularity  as  is  required  in 
cases  in  which  the  application  is  based  up- 
on the  alleged  prejudice  of  the  inhabitants 
of  the  county.  Hughes  v.  People,  5  Colo. 
436.  Assuming  then,  for  the  purposes  of 
this  case,  that  the  wife  of  the  presiding 
judge  made  the  statement  attributed  to 
her,  plaintiff  in  error  had  the  undoubted 
right  to  embody  such  statement  in  his  pe- 
tition for  a  change  of  venue  without  sub- 
jecting himself  to  being  punished  for  con- 
tempt. The  principal  ground  relied  upon 
to  sustain  the  action  of  the  court  belo«<7 
therefore  fails.  Had  it  been  charged  that 
the  affidavit  was  false  in  this  respect,  and 
that  such  false  statements  were  made  will- 
fully and  maliciously,  as  argued,  a  differ- 
ent case  would  have  been  presented. 

It  is  alleged,  however,  that  the  charge 
contained  in  the  following  language  is 
false:  "That  at  said  time,  as  petitioner 
was  inlormed,  the  judge  of  this  court  and 
his  wife  were  boarding  ut  the  house,  and 
the  guests  of  Mr.  and  Mrs.  Davis. "  issue 
upon  this  statement  seems  to  have  been 
taken  upon  the  time  only,  and  does  not 
deny  that  pluintitf  in  error  had  received 
information  as  stated  in  his  affidavit. 
The  Judgment  cannot,  therefore,  rest  upon 
this  charge. 

The  only  remaining  matter  cimtalned  in 
said  information  necessary  to  be  consid- 
ered is  as  follows,  to-wit:  "That  the 
charge  contained  in  and  written  upon  said 
petition  for  a  change  of  venue  and  herein 
set  out,  to-wit,  'and  your  petitioner  be- 
lieves that  from  the  rulings  of  said  court, 
and  the  instructions  of  the  court  to  the 
Jury  in  said  cause,  this  court  is  prejudicetl 
in  favor  of  the)  plaintiff  herein,'  is  and  waa 
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made  without  any  ronndatlon  In  fact  for 
Huch  belief."  On  account  of  the  rulingo 
and  Instructions  In  the  cause  previously 
tried,  the  plnlntirr  in  error  may  have  con- 
cluded that  the  judge  wan  prejndicod 
aic;ainnt  him,  and  yet  the  rulings  may  have 
been  correct,  and  the  instructions  proper. 
As  we  have  seen,  this  language  Is  not  per 
se  contemptuous,  and  there  Is  no  charge 
ntade  In  the  information  going  to  show 
that  plaintiff's  conduct  was  not  consist- 
ent with  his  entire  Innocence  of  evil  intent. 
We  must  therefore  conclude  that  no  con- 
tempt Is  charged  In  the  information.  It 
should  tlipi-efore  liave  been  quashed  upon 
plaintiff's  motion. 

It  Is  probable  that.  If  the  district  court 
had  refused  to  grant  the  petition  for  a 
change  of  the  place  of  trial  of  the  case  of 
Davis  V.  Bowman,  its  judgment  would 
not  have  been  disturbed  upon  appeal. 
And  yet  we  cannot  say  from  anything 
charged  in  this  information  that  plaintiff 
In  error  had  not  the  right  to  present  his 
petition  to  the  district  court,  and  obtain 
Its  judgment  thereon.  We  can  readily  see 
why  a  judge,  who  had  enjoyed  a  long  and 
honorable  career  upon  the  bench,  might 
feci  that  the  charge  that  he  could  be  influ- 
enced by  the  matters  set  forth  in  the  affi- 
davit was  wholly  unwarranted,  and  yet 
In  our  opinion  the  facts  stated  in  the  in- 
formation, If  true,  will  not  sustain  the 
judgment  for  contempt.  The  judgment 
will  therefore  be  reversed,  and  the  cause 
remanded. 


Spencer  v.  Carstarpuen. 

{Supreme  Court  of  Colorado.    Sept.  22,  1890.) 

Promissort  Note— Indorsemext. 

1.  Mere  indorsement  of  name  of  payee  on 
promissory  note  is  Ineflcctual  to  pass  the  title 
thereto  without  delivery. 

2.  Possession  of  promissory  note  by  payee  is, 
unless  the  contrary  appears,  evidence  that  he  is 
the  bona  fide  owner  and  holder  thereof,  and  he 
may  strike  out  the  indorsement  on  the  note,  and 
maintain  an  action  thereon  in  his  own  name  with- 
out a  reassignment. 

{Syllabus  by  the  Court.) 

Appeal  from  Lake  county  court. 
■   S.  J.  Uanna,  for  appellant. 

Elliott,  J.  This  was  an  action  upon 
a  promissory  note  by  the  payee,  J.  E. 
Carstarphen,  against  Spencer,  the  maker. 
The  defendant  pleaded,  specially,  want  of 
consideration  for  the  note,  and  a  general 
denial.  The  trial  resulted  in  a  finding  and 
judgment  for  plaintiff.  The  defendant 
brings  this  appeal.  On  the  trial  the  note 
being  offered  in  evidence  by  plaintiff  was 
objected  to  for  the  reason  that  the  name 
"J.  E.  Carstarphen"  was  Indorsed  on 
the  back  of  the  note.  The  court  permitted 
the  plain tifl  to  erase thename  so  indorsed, 
and  thereupon  the  note  was  received  in 
evidence.  The  defendant  objected  and  ex- 
cepted to  the  rulings  of  tlie  court,  and  as- 
signs the  same  for  error.  Tlie  grounds 
of  objection,  as  urged  by  appellant's  coun- 
sel in  the  court  below  and  on  this  appeal, 
are  to  the  effect  that  there  was  a  variance 
between  the  note  as  first  offered  and  the 
complaint,  that  the  indorsement  of  the 
payee's   name    on  the  back  of  the  note 


showed  that  the  note  had  been  assigned, 
that  the  title  had  passed  out  of  the  plain- 
tiff, and  that  he  could  not  maintain  his 
suit  upon  it  in  his  own  name,  be  not  being 
the  real  party  in  interest.  Section  4,  c.  9, 
Gen.  St.  1883,  is  relied  on  to  support  these 
objections.  The  section  provides  in  sub- 
stance that  promissory  notes  shall  be  as- 
signable by  Indorsement  thereon  under 
the  hand  of  the  payee,  so  as  absolutely  to 
transfer  and  vest  the  property  thereof  in 
the  assignee.  The  fact  that  thename  "J. 
E.  Carstarphen"  was  written  on  the  back 
of  the  note,  even  If  it  was  the  genuine  sig- 
nature of  the  payee,  did  not  operate  as 
an  assignment  of  the  note  s(»  as  to  trans- 
er  the  title  thereto  without  delivery.  The 
Indorsement  was  In  blank;  no  assigneo 
wa.s  named;  and,  the  note  being  in  the 
possession  of  the  payee  and  plaintiff  in  the 
action,  it  was  evident  that  there  had  not 
been  a  delivery  thereof.  Hence  an  assign- 
ment by  the  supposed  indorsement  was  In- 
complete, and  Ineffectual  to  divest  the  plain- 
tiff of  his  title.  1  Daniel,  Neg.Inst.  §663  et 
seq.;    Byles,  Bills,  150. 

The  statute  relied  on  by  appellant  was 
borrowed  from  Illinois.  The  supreme 
court  of  that  state.  In  cases  of  this  kind, 
holds  that  the  possession  of  the  note  by 
the  payee  Is,  unless  the  contrary  appears, 
evidence  that  he  is  the  bona  6de  owner 
and  iiolder  thereof,  and  that  he  may 
strike  out  the  indorsement  on  the  note, 
and  maintain  an  action  thereon  in  bis 
own  name  without  a  reassignment. 
Brlnkley  v.  Going,  Breese,  366;  Parks  v. 
Brown,  16  111.454;  Best  v.  Bank,  76  111. 
608.  The  rulings  of  the  county  court  in 
permitting  the  erasure  of  the  Indorsement, 
and  the  i-eceptlon  of  the  note  in  evidence, 
were,  under  the  circumstances,  not  erro- 
neous. It  is  unnecessary  to  determine 
whether  or  not,  under  proper  pleadings, 
defendant  could  have  given  the  indorse- 
ment in  evidence  in  his  own  behalf  in  con- 
nection with  other  facts  or  circumstances 
as  tending  to  show  a  transfer  of  the  note. 
Simons  V.  Waterman,  17  111.  371;  Williams 
v.  Smith,  21  Mo.  419. 

The  remaining  objection  urged  for  re- 
versal 1b  to  the  effect  that  the  evidence  is 
Insufficient  to  sustain  the  finding  of  the 
court.  It  Is  unnecessary  to  discuss  the 
evidence  In  detail.  It  was  somewhat  con- 
flicting on  the  question  of  the  considera- 
tion of  the  note;  but,  as  it  might  reason- 
ably be  consldei>ed  sufficient  to  sustain  the 
plaintiff's  side  of  the  Issue,  we  cannot 
properly  disturb  the  finding  of  the  trial 
court.  The  judgment  Is  accordingly  af- 
firmed. 


FECHHBrMEB  et  al.  V.  Thotjnbtine. 

(.Supreme  CouH  of  Colorado.    Sept.  83,  1890.) 
Faxoi.  Evidbxob. 
As  a  general  rule,  the  consideration  recit- 
ed In  an  instrument  under  seal,  as  well  as  In  • 
simple  receipt,   is  prima  facie  evidence  only, 
and  may  be   controlled    or   rebutted   by   parol 
proof. 
(Syllabus  by  the  Court) 

Error  to  district  court,  Arapahoe  couu- 
ty. 
Morrison  &  Kobn  and  Browae  £  Pat- 
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natn,  for  plaintiffs  In  error.    Shaw  &  Den- 
niaon,  for  defendant  In  error. 

Hattt,  J.  The  defendant  In  error.  Mollie 
E.  Trounstlne,  brought  an  action  in  the 
district  court  of  Arapahoe  county  against 
Marcus  Fecbbelmer  and  othera,  plaintiffs 
In  error;  and  in  her  amended  complaint 
alleged  that  she  had  sold  to  them  a  cer- 
tain claim  against  the  firm  of  A.  .lacobs  & 
Co.,  of  Denver,  amounting  to  f4,050.H6, 
upon  which  claim  she  had  brought  suit  in 
the  superior  court,  and  which  suit  was  at 
that  time  pending  and  undetermined.  It 
is  also  alleged  in  the  pleading  that  the 
]ilaintitfa  in  error  agreed  to  pay  her  for 
Haid  claim  "a  sum  equal  to  the  amount  of 
the  claim  as  soon  as  the  sum  of  $30,000 
should  be  realized  by  them  out  of  certain 
property  which  had  been  attached  and 
levied  upon  In  other  suits  as  the  property 
of  A.  Jacobs  &  Co."  It  is  further  alleged 
that  the  plaintiffs  in  error  had  realised 
more  than  the  sum  of  $30,000  from  the 
sale  of  the  property  so  attached,  and  that 
therefore  the  claim  of  the  defendant  In  er- 
ror, by  the  terms  of  her  agreement  as 
aforesaid  with  plaintiff  in  error,  had  be- 
come doe.  In  the  answer  the  following, 
among  other  defenses,  are  set  up:  (1) 
The  making  of  the  contract  set  out  in  the 
complaint  Is  denied.  (2)  It  is  alleged  that 
the  defendunt  in  error,  by  her  certain 
writing  under  seal,  for  value  therein  con- 
fessed and  acknowledged  to  have  been  re- 
ceived, did  sell  and  assign  to  plaintiffs  lu 
error  all  her  right,  title,  and  interest  in 
her  claim  against  A.  Jacobs  &  Co.,  and  the 
judgment  to  be  obtained  thereon,  setting 
out  a  copy  of  the  assignment,  and  that 
this  was  the  same  sale  referred  to  in  the 
amended  complaint.  A  replication  was 
filed  to  this  second  defense,  in  which  it  is 
admitted  that  the  assignment  of  the 
claim  against  A.  Jacobs  &  Co.  wasin  writ- 
ing as  therein  alleged,  and  that  this  Is  the 
sale,  transfer,  and  assignment  mentioned 
in  the  complaint.  But  in  this  pleading  de- 
fendant in  error  denied  that  she  had  re- 
ceived the  value  as  acknowledged  in  said 
Instrument  of  writing,  or  that  she  received 
any  consideration  whatever  for  said  as- 
signment; and  she  also  denies  that  she 
was  to  receive  no  other  or  different  con- 
sideration for  said  sale,  transfer,  and  as- 
signment than  that  mentioned  In  said  in- 
strument of  writing;  and  avers  that  sbe 
was  to  receive  therefor  the  amount  stat- 
ed in  the  complaint  as  per  the  agreement 
therein  alleged.  To  this  replication  a  gen- 
eral demurrer  was  Interposed  and  over- 
ruled, and  plaintitTs  In  error,  having  duly 
excepted,  now  seek  to  have  the  final  judg- 
ment of  the  trial  court  reversed  for  this 
and  other  alleged  erroneous  rulings. 

The  bill  of  exceptions  in  this  case  having 
been  stricken  from  the  flies  for  the  reason 
that  it  was  not  authenticated  in  apt  time 
by  the  judge  who  presided  at  the  trial,  no 
assignment  of  error  that  is  not  predicated 
upon  the  record  proper  can  be  considered, 
Fechheimer  v.  Tronnsteine.  12Colo.282.  20 
Pac.  Rep.  704.  Thus  we  have  eliminated 
from  our  consideration  everything,  except 
the  action  of  the  court  in  overruling  the 
defendants'  demurrer  to  that  part  of  the 
replication  which  la  directed  to  the  second 


defense.  The  qaestlon  raised  may  be 
stated  as  follows:  Is  the  recital  of  con- 
sideration, and  its  receipt  in  the  written 
assignment,  conclusive  upon  the  parties, 
or  Is  the  amount  of  the  consideration  and 
its  payment  open  to  parol  proof  notwith- 
standing such  recitals?  It  is  now  firmly 
established  thatKUcb  recittilsstand  upon  a 
distinct  basis,  and  are  merely  prima  fncie 
evidence  ngainst  the  party  making  them. 
They  are  like  ordinary  receijits  which  are 
open  to  explanation  by  parol.  This  ques- 
tion has  been  frequently  before  the 
courts,  and  the  rule  in  favor  of  the  admis- 
sibility of  such  evidence  is  now  well  set- 
tled. That  this  is  true  of  ordinary  re- 
ceipts for  money,  there  can  be  no  doubt. 
This  is  said  by  Dr.  Wharton  to  be  "  a  nec- 
essary consequent  of  the  infonnnllty  of 
such  instruments."  2  Whart.  Ev.  §  1004. 
The  same  rule  has  been  applied  in  many 
cases  to  the  consideration  clause  in  a  deed 
under  seal.  See  Wilkinson  v.  Scott,  17 
Mass.  -M9;  Clapp  v.  Tirreli.  20  Pick.  247; 
Thayer  v.  Viles,  23  Vt.  494;  White  v.  Mill- 
er, 22  Vt.  ?80;  Belden  v.  Seymour,  8  Conn. 
304:  Bowen  v.  Bell,  20  Jolms.  :«8;  Bassett 
V.  Bassett,  ,55  Me.  127.  In  Wilkinson  v. 
Scott,  supra.  It  was  held  that  a  receipt 
was  always  open  to  explanation,  and  the 
fact  that  it  was  nnder  seal  did  not  change 
the  rule ;  and,  although  a  grantor  was  es- 
topped by  bis  deed  to  deny  that  he  grant- 
ed or  that  he  had  a  good  title  to  the  es- 
tate conveyed,  yet  he  was  not  bound  by 
the  consideration  expressed ;  but  that  the 
real  consideration  might  be  proven.  In 
Clapp  V.  Tirreli,  supra,  It  was  held  that 
the  consideration  expressed  was  only 
prima  facie  evidence  of  payment,  and  that 
It  might  be  controlled  .nnd  rebutted  by 
proof.  And  in  Thayer  v.  Viles,  supra,  It 
was  held  that  the  recitals  in  a  deed  of  the 
amount  of  the  consideration  and  its  re- 
ceipt will  not  estop  a  party  from  sustain- 
ing an  action  for  the  price.  In  White  ▼. 
Miller,  supra,  It  was  decided  that  such  re- 
citals were  subject  to  explanation.  In 
Belden  v.  Seymour,  supra,  it  was  said: 
"The  only  operation  of  the  clause  in  a  deed 
regarding  the  consideration  is  to  prevent 
a  resulting  trust  in  the  grantor,  and  to 
estop  him  forever  to  deny  the  deed  for  the 
uses  therein  mentioned."  We  deem  far- 
ther reference  to  authorities  unnecessary. 
It  is  sufflcient  to  say  that  it  is  clearly  es- 
tablished by  the  great  weight  of  author- 
ity that,  as  a  general  rule,  the  considnra- 
tion  in  an  Instrument  under  seal,  as  well 
as  in  a  simple  receipt,  may  be  explained 
by  parol  evidence.  No  reason  tor  making 
this  case  an  exception  baa  been  pointed 
out,  and  we  know  of  none.  The  ruling 
upon  the  demurrer  was  correct,  and  the 
judgment  ot  the  district  court  must  be 
affirmed. 


Ton  Trotba  et  al.  v.  Bamberqer. 
(Supreme  Cowrt  of  Colorado.     March  88,  1880.) 

Statctbs  op  Fbaubs— Trusts  —  Parol  Evidesc* 
— Pleadino. 
1.  A  verbal  agreement  to  share  the  profits 
arising  from  the  purchase  and  sale  of  real  estate 
may  to  made  independent  of  any  contract  for  an 
interest  in  the  land  itaelf.  When  so  made,  the 
agreement  is  not  within  the  statute  of  frauds. 
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and  nM7  become  tbe  foundation  of  an  action  for 
a  money  Judgment,  but  not  for  a  decree  of  speciflo 
performance  affecting  the  title  to  the  real  estate. 

2.  In  jurisdictions  having  a  statute  of  frauds 
like  ours,  the  general  rule  is  that  the  existence 
of  a  direct  or  express  trust  cannot  be  established 
by  parol  evidence. 

8.  When  the  legal  title  to  land  has  been  ac- 
quired in  pursuance  of  a  verbal  agreement  to  hold 
the  same  in  trust  for  a  specified  purpose,  the 
agrreement  cannot  t>e  upheld  as  an  express  trust; 
but,  if  it  be  clearly  established  that  the  title  has 
been  fraudulently  acquired,  and  is  still  held  in 
fraud  of  the  rights  of  another  having  a  valuable 
interest  in  the  premises,  a  trust  by  operation  of 
law  may  be  declared  upon  equitable  terms. 

4.  Parol  evidence  is  admissible  to  prove  facts 
from  which  a  trust  by  implication  of  law  may 
arise,  but  such  evidence  is  not  competent  to  prove 
an  express  trust,  where  the  statute  of  frauds  is 
relied  on  as  an  objection. 

5.  Averments  in  pleadings  in  avoidance  of 
the  statute  of  frauds  must  not  only  be  direct  and 
positive,  but  they  must  be  clear  and  unequivocal, 
or  they  will  not  be  regarded  as  sufficient,  either 
in  form  or  substance. 

6.  Where  the  statute  of  frauds  prevails,  a 
mere  oral  promise  to  reduce  to  writing  a  verbal 
agreement  declaring  a  trust  in  laud,  and  the 
breach  thereof,  are  not  admissible  to  establish 
such  trust,  except  in  connection  with  other  evi- 
dence tending  to  show  fraudulent  conduct  in  the 
acquisition  of  the  title  by  the  party  holding  it; 
but,  when  the  existence  of  fraud  is  thus  shown, 
equity  will  declare  the  party  thus  acquiring  and 
holding  the  title  a  trustee  ex  malt^lo  upon  the 
terms  of  the  dishonored  verbal  agreement,  or 
other  equitable  terms,  for  the  benefit  of  a  person 
having  a  subsisting  valuable  interest  in  the 
premises. 

7.  Acts  of  part  performance,  such  as  will  fur- 
nish a  foundation  for  enforcing  a  verbal  contract 
respecting  land  otherwise  void  under  the  statute 
of  frauds,  must  be  such  as  are  done  in  pursuance, 
or  according  to  the  terms,  of  tbe  contract,  and 
which  in  some  manner  affect  or  change  the  rela- 
tion of  the  parties  in  respect  to  tbe  property, 
whereby  one  of  the  parties  would  be  defrauded  it 
the  contract  were  not  enforced. 

8.  Actual  possession  in  furtherance  of  the 
terms  of  the  contract,  especially  when  accom- 
panied by  the  making  of  permanent  and  valuable 
improvements  upon  the  premises,  may  be  made 
the  foundation  of  a  decree  for  specific  perform- 
ance; but  mere  possession  will  not  bo  deemed  a 
part  performance  sufficient  to  justify  such  relief 
when  it  may  fairly  be  referable  to  some  other 
cause  than  the  execution  ef  the  contract. 

(Hullabus  bu  Ot«  Court.) 

Error  to  district  court,  Arapahoe  county. 

A.  IV.  Rucker  and  Wells,  McNenl  &  Tay- 
lor, for  plaintiffs  in  error.  W.  J.  Shamian 
and  L.  S.  Dixon,  for  defendant  in  error. 

Ei.i.iOTT,  J.  Tills  was  an  action  bj' 
Tberpso  L.  Bamberger,  plaintiff  below,  to 
recover  possession  o!  certain  real  estate. 
In  ber  complaint,  plaintiff  claimed  to  be 
the  owner  in  foe-simple  of  the  premises, 
and  chnrKed,  In  substance,  that  Claude 
and  Helenu  Ij.  von  Trotha,  husband  and 
wife,  defendants  below,  had  stealthily  en- 
tered Into  a  certain  building  situate  there- 
on, and  have  falsely  asserted  tliat  the  title 
thereto  was  In  said  defendant  Holene,  and 
with  force  and  arms  have  excluded  plain- 
tiff therefrom,  notwithstanding  plaintiff's 
title  Is  absolutely  plain  and  clear,  and  de- 
fendants' without  right,  etc.  The  defend- 
ants by  their  answer  denied  plaintiff's 
title;  and,  by  cross-complaint,  the  defend- 
ant Helene  alleged  In  substance,  among 
other  things,  that  she,  through  her  hus- 


band, negotiated  and  bargained  for  the 
land  in  tbe  first  Instance,  but  that,  falllas 
in  her  efforts  to  complete  the  purchase,  she 
brought  thesame  to  the  notice  of  plaintiff, 
and  thereupon  entered  Into  a  verbal  agree- 
ment whereby  plaintiff  was  to  pay  tbe 
consideration,  and  take  the  title  in  her 
own  name,  to  hold  in  trust  for  said  defend- 
ant; that  the  agreement  between  plain- 
tiff and  defendant,  at  tbe  time,  was  to  tbe 
effect  that  the  land  should  be  graded  and 
platted  into  blocks  and  lots,  the  plaintiff 
furnishing  the  necessary  money  therefor; 
that,  ''in  consideration  of  allowing  plain- 
tiff an  Interest  In  the  purchase  and  enter- 
prise,"  It  was  agreed  that,  when  sufficient 
lots  should  be  sold  to  reimburse  plaintiff 
for  tbe  purchase  monej  and  the  cost  of  Im- 
provements, "the  remaining  part  of  tbe 
premises  should  be  equally  divided  between 
plaintiff  and  defendant;"  that,  to  secure 
to  said  Helene  the  carrying  out  on  the 
part  of  plaintiff  of  the  terms  of  said  agree- 
ment until  such  time  as  the  terms  should 
be  reduced  to  writing,  it  was  agreed  that 
defendant  should  go  into  exclusive  posses- 
sion of  the  premises  for  the  benefit  of  the 
parties  holding  and  owning  the  same,  and 
retain  possession  until  the  division  there- 
of should  be  made  In  accordance  with 
their  said  agreement;  that.  In  pursuanceof 
such  agreement,  plaintiff  paid  for  and  re- 
ceived the  deed  of  the  premises,  and  under- 
took to  take  Immediate  and  exclusive  pos- 
session of  said  property  ;  that  afterwards 
said  defendant,  having  procured  the  re- 
moval of  a  certain  tenant  who  was  tem- 
porarily occupying  the  premises,  went  In- 
to the  exclusive  possession  of  tbe  property 
under  said  agreement,  and  so  remained  up 
to  tbe  commencement  of  this  action;  that 
plaintiff  now  absolutely  refuses  to  execute 
her  said  agreement  with  defendant,  and 
claims  the  entire  right  to  said  property  as 
her  own,  to  the  exclusion  of  defendant, 
and  threatens  to  sell  tbe  same,  and  con- 
vert the  profits  thereof  to  her  own  use; 
that  said  premises  have  greatly  increased 
ill  value  since  the  purchase;  "that  said 
premises  are  capable  of  division  at  tbe 
present  time,  In  accordance  with  the  orig- 
inal contract  between  plaintiff  and  defend- 
ant;" and  defendant  asks  that  "plaintiff 
be  ordered  and  adjudged  to  specifically 
perform  the  contract, "  and  for  other  relief. 
The  court,  upon  the  evidence,  made  cer- 
tain special  findings  favorable  to  defend- 
ant, but  which  need  not  be  set  out  at 
length,  since  afterwards,  bpon  tbe  final 
hearing,  tbe  court  found  "  that  all  the  al- 
legations of  the  plaintiff's  complaint  are 
substantlallytrue,  and  also  that  theallega- 
tlons  ot  the  defendant's  cross-complaint 
are  tme  in  manner  and  hirm  as  heretofore 
found  and  recorded  by  thecourt;  but  that, 
all  and  singular,  tbe  matters  In  tbe  salt'i 
cross-complaint  alleged  are  Insufficient  It. 
law  to  enable  thedefendant  to  obtain  any 
relief,"  etc.  Judgment  was  entered  in 
favor  of  plaintiff  for  the  possession  and 
peaceable  enjoyment  of  the  premises,  and 
the  cross-complaint  of  tbe  defendant  «ras 
dismissed.  To  review  this  judgment,  de- 
fendants bring  the  case  to  this  court.  In 
the  special  findings  of  tbe  court  referred  1)o 
In  the  final  decree,  the  trial  Judge  speaks 
of  tbe  defendant's  cross^somplaintaa  "aet- 
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tlDK  up  the  facts  Bubstantially  anlliave 
fonnd  them."  NevertheleHS,  BU'jh  findings 
differ  materially  In  legal  effect  from  the 
allcgattuns  of  the  cross-complaint.  For 
example,  the  findings  state  the  agreement 
betvreen  plaintiff  and  defendant  to  have 
been  that,  "  upon  a  sale  of  the  property 
after  paynoent  of  all  charges,  Interest,  and 
taxes,  in  addition  to  the  cost  of  the  prop- 
erty, they  should  share  and  share  alike  In 
the  profits  to  be  derived  from  the  advent- 
ure."  And  again,  the  trial  court  in  cor- 
nectlon  with  the  special  flndlng:s  says 
"The  property,  If  taken  in  thename  of  Mrs. 
Bamberger  would  have  been  held  in-trust 
for  the  puri)OBe  of  being  sold  and  dividing 
the  profits  after  payment  of  all  thecbarges 
among  the  pei-sons  concerned.  •  *  » 
She  therefore  stands  to-day,  in  the  view  of 
the  court,  as  a  trustee  holding  the  prop- 
erty, not  as  a  permanent  investment,  but 
merely  and  simply  for  the  profit  that  is  to 
be  had  from  the  transaction."  On  the 
other  hand,  the  cross-complaint,  as  we 
have  seen,  sets  forth  an  agreement  where- 
by "the  remaining  part  of  the  premises 
should  be  equally  divided  between  plain- 
tiff and  defendant"  after  plaintiff  should 
be  reimbursed  from  the  sales,  etc.,  and  also 
speaks  of  defendant  as  taking  possession 
of  the  property  for  the  benefit  of  the  par- 
ties holding  and  owning  the  same  *  ■  • 
as  an  undivided  whole  until  a  division 
thereof  should  be  made  in  accordance  with 
their  said  agreement, "  and  other  similar 
expressions.  The  prayer  of  thecross-com- 
plaint  is  for  a  decree  for  the  specific  per- 
formance of  the  original  contract  based 
upon  the  theory  that  "said  premises  are 
capable  of  division."  Nowhere  In  the 
cross-complaint  Is  it  alleged,  either  dlre<;t- 
ly  or  indii-ectly,  that  thern  was  ever  any 
agreement  between  plaintiff  and  defend- 
ant to  engage  in  the  buying  and  selling  of 
the  property  in  controversy,  or  any  part 
thereof,  or  any  other  property  or  thing, 
and  to  "divide  the  profits  to  be  derived 
from  the  adventure. "  Neither  in  the  cross- 
eomplalnt  nor  in  the  special  findings  is 
there  any  statement  that  plaintiff  has  sold 
or  parted  with  any  portion  of  the  prop- 
erty or  any  interest  therein,  or  that  there 
was  any  time  fixed  or  agreed  upon  be- 
tween the  parties  within  which  the  land 
or  any  portion  thereof  should  be  sold. 
Hence,  the  special  findings  were  not  suflR- 
clent  to  support  an  equitable  decree  for 
profits  in  favor  of  defendant,  even  if  the 
cross-complaint  had  been  framed  upon  the 
theory  that  the  verbal  agreement  was  a 
mere  contract  for  the  division  of  profits 
between  parties  engaged  In  the  business 
of  buying  and  selling  real  estate.  A  verbal 
agreement  to  share  the  profits  arising 
from  the  purchase  and  sale  of  real  estate 
may  be  made  Independent  of  any  contract 
for  an  Interest  In  the  land  itself.  When  so 
made,  the  agreement  is  not  within  the 
statute  of  fruuds,  and  may  become  the 
foundation  of  an  action  for  a  money  Judg- 
ment, but  not  for  a  decree  of  specific  per- 
formance affecting  the  title  to  the  real  es- 
tate. Trowbridge  v.  Wetherbee,  11  Allen, 
861;  Snyd(r  v.  Wolford,  (Minn.)  22  N.  W. 
Rep.  2i>t;  '1  reat  v.  Hiles,  68  Wis.  344,  82  N. 
W.  Rep.  517;  Kayser  v.  Maugham,  8  Colo. 
282,  6  Pac.  Rep.  803.   Whatever  may  have 


been  the  views  of  the  trial  }udge  at  the 
time  of  making  the  special  findings.  It  is 
obvious  that,  at  the  time  of  rendering  final 
Judgment,  his  opinion  was  that  the  defend- 
ant Helene  could  have  no  relief  in  the  pres- 
ent action  because  the  matters  and  things 
set  forth  in  her  cross-complaint  were  not 
supported  by  evidence  in  writing  as  re- 
quired by  the  statute  of  frauds.  The  cor- 
rectness of  such  final  conclusion  of  the  trial 
Courtis  the  only  matter  of  law  assigned 
for  error.  Hence,  it  would  seem  that  the 
question  might  be  speedily  disposed  of. 
But  counsel  have  discussed  the  various 
points  relatingtothe  operation  of  the  stat- 
ute of  frauds  in  transactions  of  this  nature 
with  SUCH  extraordinary  zeal  and  ability 
that  great  care  and  considerable  space 
will  be  required  to  give  their  briefs  and  ar- 
guments deserved  consideration. 

It  has  already  been  shown  tiiat  the  gist 
of  this  action  is  not  a  suit  for  profits 
arising  from  the  purehase  and  sale  of  reai 
estate;  hence,  relief  under  the  cross-com- 
plaint must  be  obtained,  if  at  all,  by 
showing  that  defendant  is  possessed  of 
some  title  or  interest  In  the  land  in  con- 
troversy. That  plaintiff  holds  the  legal 
title  to  the  land,  is  conceded.  The 
troublesome  question  for  determination 
Is:  May  it  be  established  by  parol  evi- 
dence that  she  holds  such  legal  title  in 
trust  for  the  benefit  of  defendant,  or  for 
the  benefit  of  both  plaintiff  and  defend- 
ant? The  cross-complaint  states  that  the 
verbal  agreement  was  "that  plaintiff 
should  hold  the  title  in  trust  for  defend- 
ant, "and  that,  Inpursuancceofsuch  agree- 
ment, the  deed  was  executed  and  delivered 
to  plaintiff.  The  agreement  was  volun- 
tary, and,  according  to  defendant's  ver- 
sion of  the  transaction,  the  conveyance 
was  so  made  for  her  special  accommoda- 
tion and  protection.  So  it  appears  that 
the  parties  attempted  to  create  an  express 
trust  in  contradistinction  to  a  trust  aris- 
ing by  "  act  or  operationt  of  law."  In  Ju- 
risdictions having  a  statute  of  frauds  like 
ours,  the  general  rule  is  that  the  existence 
of  a  direct  or  expi*es8  trust  cannot  be  es- 
tablished by  parol  evidence.  When  the 
legal  title  to  land  has  beeu  acquired  in 
pursuance  of  a  verbal  agreement  to  hold 
the  same  in  trust  for  a  specified  purpose, 
the  agreement  cannot  be  upheld  as  an  ex- 
press trust  by  reason  of  the  statute;  but, 
if  it  be  clearly  alleged  and  proved  that  the 
title  has  been  fraudulently  acquired,  and 
Is  still  held  In  fraud  of  the  rights  of  anoth- 
er having  a  valuable  interest  in  the  prem- 
ises, a  trust  by  operation  of  law  may  be 
declai-ed  upon  equitable  terms.  Parol  ev- 
idence 1b  admlsBlble  to  prove  facts  from 
which  a  trust  by  implication  of  law  may 
arise,  but  such  evidence  is  not  competent 
to  prove  an  express  trust  where  the  stat- 
ute of  frauds  Is  relied  on  as  an  objection. 
1  Ferry,  Trusts,  §|  79,  166;  2  Stoiy,  Eq. 
Jnr.  §§  972,  980;  2  Pom.  Eq.  Jur.  §§  1030, 
105.5,1036;  Learaed  v.  Tritch,  6  Colo.  482; 
Kayser  v.  Maugham,  supra;  Stewart  v. 
Stevens,  10  Colo.  440,  15  Pac.  Rep.  786; 
Todd  ▼.  Munson,  53  Conn.  579,  4  Atl.  Rep. 
99. 

But  It  is  claimed  In  behalf  of  defendant 
that  plaintiff  promised  to  reduce  the  ver- 
bal agreement  to  writing,  whereby  def end- 
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ant's  estate  or  interest  in  the  land  would 
have  been  declared  and  protected  in  con- 
formity with  the  requirenientK  of  the  stat- 
ute of  frauds;  and  that  plaintiff's  failure 
to  lieep  such  prouiisc  is  such  a  fraud  upon 
the  riRhts  of  defciulant  us  will  entitle  her 
to  establish  her  pHtate  or  interest  by  parol, 
and  have  plaintiff  adjuclKed  a  trustee  ex 
maleffcio.  In  answer  to  this  claim,  It 
may  be  said  that  neither  the  cross-com- 
plaint of  defendant  nor  the  findings  of 
the  trial  court  contain  any  statement, 
either  in  direct  terms  or  to  the  effect,  that 
plaintiff  made  any  such  promise.  The 
nearest  approach  to  such  an  averment  in 
the  cross-complaint  is  that,  to  "fully  se- 
cure defendant  in  carryiuK  out,  on  the 
part  of  plaintiff,  the  terms  of  said  agree- 
ment until  such  time  when  the  terms 
thereof  should  be  reduced  to  writing, "it 
was  agreed  that  defendant  should  go  into 
and  remain  in  the  exclusive  possession  of 
the  premises,  etc.  The  alleged  promise  to 
reduce  the  verbal  ORreement  to  writing  is 
not  mentioned  in  the  findings  of  thecourt. 
Considering  how  easily  the  protection  of 
the  statute  of  frauds  may  be  swept  away, 
and  titles  to  real  property  exposed  to 
danger,  by  the  admission  of  parol  evidence 
to  establish  implied  trusts,  we  perceive 
the  wisdom  of  the  rule  as  announced  by 
Chief  Justice  Beck  in  Bohm  v.  Bohm,  9 
Colo.  Ill,  10  Pao.  Rep.  790,  that  "the  evi 
dence  must  be  strong  and  unequivocal, 
and  must  clearly  establish  the  trust  al- 
leged." Considering,  also,  the  elementary 
rule  that  the  allegata,  and  the  probata 
must  correspond,  we  unhesitatingly  de- 
clare that  averments  in  pleadings,  in 
avoidance  of  the  statute  of  frauds,  must 
not  only  be  direct  and  positive,  but  they 
must  be  clear  and  unequivocal,  or  they 
will  not  be  regarded  as  sufficient,  either  in 
form  or  substance.  2  Pom.  Eq.  Jur.  S 
1040;  1  Perry,  Trusts,  §  226. 

Aside  from  the  defects  in  the  pleadings 
and  findings,  the  rule  contended  for  is  not 
applical>le  to  the  case  under  consideration. 
Where  the  statute  of  frauds  prevails,  a 
mere  oral  promise  to  reduce  to  writing  a 
verbal  agreement  declaring  a  trust  in 
land,  and  the  breach  thereof,  are  not  ad- 
missible to  establish  such  trust,  except  in 
connection  with  other  evidence  tending  to 
show  fraudulent  conduct  in  the  acquisi- 
tion of  thetitleby  theparty  holdingit :  but, 
when  the  existence  of  fraud  is  tlius  shown, 
equiti'  will  declare  theparty  thus  acquiring 
and  holding  the  titlea  trustee  ex  iiiaJeffclo 
upon  the  terms  of  the  dishonored  verbal 
agreement,  or  other  equitable  terms,  for 
the  benefit  of  a  person  having  a  subsist- 
ing valuable  interest  in  the  premises,— 
thus  substituting  a  trust  by  operation  or 
implication  of  law  in  the  place  of  the  ex- 
press trust  orally  promised.  It  must  be 
confessed  that  the  route  to  such  a  result 
is  circuitous  and  beset  with  many  obsta- 
cles. Nevertheless,  courts  of  equity  will 
thread  their  way  through  its  devious 
courses  when  it  is  necessary  for  the  pro- 
tection or  rescue  of  some  unfortunate  vic- 
tim who  might  otherwise  be  plundered 
or  defrauded  of  his  estate.  But  tiie  party 
ciaimlDg  such  protection  must  be  able  to 
show  that  be  has  some  valuable  subsist- 
ing interest,  either  in  the  property  itself 


or  in  the  consideration  by  which  the  es* 
tate  has  been  acquired,  possessed,  or  im- 
proved, of  which  it  would  be  unconscion- 
able to  deprive  him,  before  the  court  will 
declare  a  trust  in  his  favor  upon  parol 
evidence.  It  has  never  been  adjudicated, 
so  far  as  we  are  advised,  that  a  mere  ver- 
bal agreement  for  the  creation  of  a  trust 
in  lands  in  which  the  cestui  que  trust  had 
no  valuable  interest  independent  of  the 
verbal  agreement  can  be  exempted  from 
the  operation  of  the  statute  of  frauds  and 
enforced  in  equity  by  simply  proving 
the  breach  of  an  oral  promise  to  reduce 
the  verbal  agreement  to  writing.  2  Pom. 
Eq.  Jur.  §§  11)53,1056;  Hall  v.  Linn,  8  Colo. 
264,  5  Pac.  Rtp.  641;  Bohm  v.  Bohm.  » 
Colo.  100,  10  Pac.  Rep.  700;  Levy  v.  Brush, 
45  N.  Y.  5S9;  Wolford  v.Herrlngton,86  Pa. 
St.  39.  This  subject  has  already  received 
the  consideration  of  this  court.  In  each  of 
the  Colorado  cases  cited  above,  the  par- 
ties asserting  the  breach  of  an  oral  prom- 
ise to  execute  written  instruments  de- 
claring the  trusts  were  the  original  own- 
ers of  the  premises  conveyed :  and  it  ap- 
peared that,  at  the  time  of  executing  the 
conveyances,  the  grantees  promised  that 
certain  valuable  interests  in  the  premises 
or  the  proceeds  thereof  should  be  reserved 
and  secured  to  the  grantors  by  appropri- 
ate Instrumeuts  in  writing,  duly  executed 
and  deli  vered.  These  promises  were  not 
performed.  In  the  Hall-Linn  Case,  the 
conveyance,  though  absolute  in  form,  was 
designed  to  subserve  the  purpose  of  a  deed 
of  trust,  with  a  power  of  sale  for  tlie  ben- 
efit of  the  creditors  of  the  grantor,  ot 
which  the  grantee  was  one,  and  surplus, 
after  the  payment  of  creditors  and  the  ex- 
penses of  the  trust,  to  be  returned  to  the 
grantor.  This  view  was  abundantly 
sustained  by  the  evidence,  and,  though  the 
court  declared  that  the  transaction  did 
not  constitute  a  mortgage,  it  was  analo- 
gous thereto  in  some  particulars.  At  ail 
events,  there  existed  the  important  tan- 
gible facts,  towit:  The  original  interest 
of  the  grantor  in  the  estate;  the  debts 
which  the  conveyance  was  given  to  se- 
cure; and  the  conduct  of  the  grantee,  in- 
dicating bis  trust  relation,  and  that  the 
grantor  had  not  parted  with  his  entire  in- 
terest in  the  estate,  but  that  he  retained 
the  residue,  or  whatever  might  remain  of 
the  proceeds  thereof,  after  satisfying  bis 
creditors.  In  the  Bohm  Case  a  lilie  val- 
uable interest  In  favor  ot  the  grantor  was 
reserved.  Besides,  the  grantor  in  that 
case  was  the  widowed  mother  of  the 
grantee,  who  relied,  as  according  to  the 
dictates  ot  reason  and  humanity  she  had 
a  right  to  rely,  with  peculiar  confidence, 
upon  the  promise  of  her  son.  But  in  the 
Bohm  Case,  as  in  the  Hall-Linn  Case,  the 
controlling  consideration,  furnishing  sub- 
stantial ground  for  the  int«rpositlon  ot  a 
court  of  equity  to  take  the  case  out  of  the 
statute  of  frauds,  was  the  valuable  Inter- 
est which  the  grantor  had  remaining  in 
the  premises  notwithstanding  her  absolute 
conveyance.  In  both  these  cases,  equity 
extended  its  arm  to  protect  valuable  in- 
terests of  the  grantors  In  the  premises 
upon  clear  proof  ot  fraudulent  conduct  on 
the  part  ot  the  grantees  In  procuring  and 
retaining  such  conveyances.    Their  refusal 
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to  execute  the  written  Bsrreements  was 
admissible  as  evidence  tending;  to  sliow 
such  fraudulent  conduct;  bat  sucti  evi- 
dence of  Itself  wonld  not  have  been  suffi- 
cient, nor  would  the  actions  have  been 
maintainable,  hut  for  the  equities  which 
the  grantors  had  remaining  in  the  prem- 
ises or  the  proceeds  thereof.  Ryan  v. 
Dox,  34  N.  Y.  307;  WoHord  v.  Herrington, 
74  Pa.  St.  311,  86  Pa.  St.  supra;  Perry  v. 
McHenry.  13111. 227;  2Pom.  Eq.  Jur.  iSK^S. 
1056;  Rowland  v.  Blake,  97  U.  S.  624;  Le- 
vy V.  Brush,  45  N.Y.  supra;  Todd  v.  Mnn- 
son,  supra;  Gllpatrick  v.  Glldden,  81  Me. 
137,  16  Atl.  Rep.  4fi4.  Upon  principle  it 
would  seem  that  an  oral  promise  by  a 
party,  when  acquiring  title  to  real  estate, 
to  execute  a  written  agreement  declaring 
a  trust  in  favor  of  another  having  a  val- 
uable interest  in  the  premises,  and  the 
breach  of  such  promise,  are  admissible  in 
eridencft  In  connection  with  other  facts 
and  circumstances  tending  to  taint  the 
transaction  with  fraud,  thus  furnishing, 
if  the  fraud  be  clearly  established,  a 
foundation  for  a  trust  by  operation  of  law ; 
but  thatproof  of  such  promise  and  breach 
merely,  without  proof  of  such  valuable  in- 
terest In  the  promisee,  cannot  be  accept- 
ed as  «n  independent  ground  for  sustain- 
ing and  enforcing  such  verbal  agreement 
as  an  expreas  trust.  It  is  scarcely  neces- 
sary to  say  that  the  case  at  bar  is  lacking 
in  the  principal  features  characterizing 
the  Hall-Linn  and  Bobm  (^ases,  and  the 
other  cases  above  cited.  Neither  the  de- 
fendant Helene,  norher  husband,  was  the 
original  owner  of  the  land  In  controversy 
nor  any  part  thereof,  nor  any  interest 
therein.  Neither  of  them  contributed  any 
portion  of  the  purchase  money  or  agreed 
to  do  so ;  nor  did  they  furnish  or  agree  to 
tomish  any  money  for  the  improvement  of 
the  premises.  It  is  conceded  that  the  $100 
advanced  as  earnest  money  some  little 
time  before  the  consummation  of  the  pur- 
chase was  furnished  by  plaintiff.  The  re- 
ceipt therefor  was  undoubtedly  taken  in 
the  name  of  defendant,  because  it  was 
then  expected  that  she  would  furnish  the 
greater  part  of  the  purchase  price,  and 
that  the  conveyance  would  be  made  In 
her  name.  But  this  was  abandoned  when 
her  plans  for  raising  the  purchase  money 
failed;  and  thereupon  plaintiff  assumed 
the  whole  burden  of  buying  and  improv- 
ing the  premises.  It  does  not  appear  that 
the  Von  Trothas  and  Barobergers  were  re- 
lated, either  by  blood  ormnrriage,  or  that 
there  were  any  confidential  or  fiduciary 
relations  existing  between  them.  The  on- 
l.V  consideration  upon  which  defendant 
liases  her  claim  for  equitable  protection 
against  the  operation  of  the  statute  of 
frauds  is  that  of  "allowing  the  plaintiff 
an  interestln  the  purchase  and  enterprise. " 
This  privilege  was  allowed  only  after  de- 
fendant's failure  to  consummate  the  pur- 
chase, and  when  she  had  no  interest  In  or 
power  over  the  premises;  It  was  allowed, 
also,  upon  condition  of  plaintiff's  pay- 
ing the  whole  purchase  money,  and  all  the 
expenses  of  improving  the  premises.  It  Is 
clear  that  defendant  had  no  interest  or 
equity  in  the  premises  at  the  time  of  the 
purchase  upon  which  a  trust  might  be  de- 
clared by  operation  of  law. 


If  anything  further  were  needed  to  show 
that  defendant  is  not  placed  in  a  position 
of  peculiar  hardship,  by  reason  of  herclaim 
being  barred  by  the  statute,  it  is  the  con- 
ceded fact  that  her  husband,  through 
whom  everything  was  done  that  was  done 
on  behalf  of  defendant  in  the  entire  trans- 
action, actually  received  commissions  of 
over  f  300  from  the  seller  for  his  services  in 
consummating  this  very  sale, — conduct 
entii-ely  inconsistent  with  his  relation  as 
agent  for  his  wife  as  a  joint  purchaser 
with  plaintiff.  Again,  it  Is  urged  that  the 
verbal  agreement  between  plaintiff  and 
defendant  in  respect  to  the  land  in  con- 
troversy has  been  partly  performed,  and 
that  thereby  defendant  lias  acquired  an 
equity  to  have  the  agreement  enforced  by 
a  decree  of  specific  performance.  Acts  of 
part  performance,  such  as  will  furnish  a 
fonndatlon  for  enforcing  a  verbal  con- 
tract respecting  land  otherwise  void  un- 
der the  statute  of  frauds,  must  be  such  as 
are  done  in  pursuance,  or  according  to  the 
terms,  of  the  contract,  and  which  in  some 
manner  affect  or  change  the  relation  of 
the  parties  in  respect  to  the  property 
whereby  one  of  the  parties  would  be  dt^ 
frauded  11  the  contract  wore  not  enforced, 
1  Story,  Eq.  Jur.  §§  759-766;  3  Pom.  Eq. 
Jur.  §  1409;  Gill  V.  Newell,  13  Minn.  462, 
(Gil.  430.) 

Defendant  claims  that,  by  taking  pos- 
session of  the  premises  with  the  consent 
of  plaintiff,  there  was  a  part  performance 
of  the  verbal  contract  sufficient  to  entitle 
her  to  have  the  same  specifically  enforced. 
Actual  possession  in  furtherance  of  the 
terms  of  the  contract,  e8peciall.y  when  ac- 
companied by  the  making  of  permanent 
and  valuable  improvements  upon  the 
premises,  may  be  made  the  foundation  for 
a  decree  for  specific  performance;  but  mere 
possession  will  not  be  deemed  a  part  per- 
formance sufficient  to  Justify  such  relief, 
when  it  may  fairly  be  referable  to  some 
other  cause  than  the  execution  of  the  con- 
tract. In  this  case,  defendant  did  not 
make  Improvements  or  expend  money 
upon  the  land.  Besides,  defendant's  occu- 
pation of  the  premises  cannot  be  said  to 
have  been  according  to  the  terms  of  the 
alleged  verbal  agreement,  nor  in  further- 
ance of  its  ultimate  objects  as  claimed  by 
defendant.  In  the  special  findings  of  the 
trial  court,  as  first  announced,  after  stat- 
ing how  the  conveyance  came  to  be  made 
In  the  name  of  plaintiff,  it  is  said :  "Some 
arrangement  was  thereafter  had  as  to  the 
possession  of  the  property.  Mr.  Von 
Trotha,  representing  his  wife,  entered  Into 
the  possession  of  the  property,  and  took 
care  and  charge  of  the  same."  So  It  ap- 
pears that  possession  was  not  taken  in 
pursuance  of  the  original  agreement,  but 
under  a  subsequent  arrangement.  Ac- 
cording to  the  original  agreement,  as  set 
forth  In  the  cross-complaint,  the  premises 
were  not  intended  for  the  immediate  and 
permanent  possession  of  either  or  both  of 
the  supposed  parties  Interested  in  the  pur- 
chase; but  they  were  to  be  graded,  plat- 
ted, and  a  certain  portion  thereof  sold, 
and  the  residue  to  be  divided,  and  then, 
and  not  till  then,  was  each  of  the  alleged 
parties  in  interest  to  come  Into  possession. 
of  her  separate  share  of  the  estate.    It  is 
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contended  that  the  transactions  between 
plaintiff  and  defendant  amounts  substan- 
tially to  a  mortgage;  that  defendant  has 
an  interest  in  the  premises  subjett  to 
plaintiff's  lien  for  the  pui-chase  money  iu 
the  nature  of  an  equity  of  redemption; 
and  that  the  verbal  agreement  is  to  be  re- 
Karded  as  a  recognition  of  such  Interest. 
From  the  views  heretofore  expressed,  it 
will  be  readily  perceived  that  this  position 
cannot  be  maintained — First,  because  de- 
fendant had  no  Interest  in  the  premises 
capable  of  being  mortgaged ;  second,  be- 
cause there  is  no  subsisting  indebtedness 
to  be  secured.  Defendant  neither  owed 
plaintiff  anything  prior  to  the  purchase, 
nor  did  she  become  Indebted  by  the  pur- 
chase, so  there  is  no  consideration  to  sup- 
port the  conveyance  as  a  mortgage.  The 
claim  that  plaintiff  and  defendant  were 
partners  in  this  transaction  is  untenable; 
and  so,  also,  is  the  claim  that  plaintiff 
was  the  agent  of  defendant.  While  some 
of  the  matters  alleged  In  the  cross-com- 
plaint may  tend  to  show  an  attempt  to 
create  such  relationship,  the  averments  as 
a  whole  do  not  show  a  partnership  actu- 
ally formed  or  "launched,"  much  less  a 
previously  existing  partnership.  The 
verbal  agreement,  as  pleaded,  does  not 
purport  to  be  acontractfora  partnership, 
nor  for  the  relation  of  principal  and  agent 
between  the  parties.  On  the  contrary,  the 
terms  of  the  agreement  are  alleged  to  be 
that  plaintiff  was  to  take  the  conveyance 
and  hold  the  title  in  trust  for  both  parties. 
The  special  fludings  do  not  show  the  ex- 
istence of  a  copartnership,  nor  sustain 
the  theory  of  such  an  agencj'  as  Is  con- 
tended for.  The  alleged  verbal  agreement 
is  speclflcaliy  put  in  Issue  by  the  pleadings ; 
and  the  denial  of  the  agreement  is  suffi- 
cient to  give  the  plaintiff  the  benefit  of  the 
statute.  Hence,  the  final  judgment  of  the 
trial  court  in  dismissing  the  cross-com- 
plaint must  have  been  based  upon  the  con- 
clusion that,  under  the  evidence,  a  part- 
nership was  not  actually  entered  into  be- 
tween the  parties;  that  the  relation  ot 
principal  and  agent  did  not  exist  between 
them;  and  that  the  statute  of  frauds  was 
a  bar  to  plaintilf's  claim.  May  v.  Sloan, 
101  U.  S.  231. 

It  is  unnecessary  to  further  discuss  the 
evidence  or  findings  of  the  trial  court. 
Proof  that  a  verbal  agreement  was  made 
as  alleged  would  be  no  evidence  that  the 
conveyance  to  plaintiff  was  fraudulent; 
nor  can  the  fraudulent  character  of  such 
conveyance  be  established  by  mere  proof 
of  the  breach  of  the  verbal  agreement. 
To  hold  such  proof  sufficient  to  take  the 
case  out  of  the  statute  of  frauds  would 
be  to  practically  abrogate  the  statute  it- 
self. So  that,  even  if  the  verbal  agreement 
and  the  breach  thereof  be  admitted,  still 
defendant  can  obtain  no  relief  in  the  face 
of  the  statute  unless  such  admission,  sup- 
plemented by  proofs  a//i//i(/f,  clearly  shows 
that  plaintiff  acquired  the  title  in  fraud  of 
defendant's  -lubstiintinl  rights  in  the  land. 
As  we  have  already  seen,  the  cross-com- 
plaint does  not  contain  suflicient  ullegu- 
tions  upon  which  to  base  such  proofs.  So, 
whether  or  not  plaintiff  made  the  verbal 
agreement  as  claimed,  and  then  violated 
it,,  we  need  not  nndertake  to  determine. 


Upon  this  point,  the  evidence  Is  conflict- 
ing, not  to  say  doubtful;  but  fortunately 
the  law  is  clear  upon  the  pleadings  and 
admitted  facts  of  the  case,  and  we  should 
not  hesitate  to  declare  the  same.  Eminent 
counsel  and  distinguished  jurists  have 
battled  ingeniously  and  vigorously  for  the 
last  200  years  with  cases  like  this,  endeav- 
oring to  secure  relief  under  verbal  con- 
tracts concerning  land  notwithstanding 
the  statute  of  frauds  and  perjuries.  .\t 
times  they  have  well-ulgh  succeeded  in  re- 
pealing the  statute,  and  have  often  Illus- 
trated the  saying  that  "  hard  cases  make 
bad  precedents."  Nevertheless,  the  stat- 
ute has  survived  these  attacks;  and  the 
tendency  of  modern  decisions  is  to  main- 
tain Its  substantial  provisions  according 
to  its  true  spirit  and  purpose,  and  not  to 
indefinitely  multiply  exceptions  thereto,  as 
the  authorities  already  cited  abundantly 
show.  Upon  the  whole  case,  we  are  con- 
strained to  conclude  that  defendant  can- 
not succeed  upon  her  croKs<-omt)laint; 
and  that,  even  if  she  has  suffered  a  wrong 
at  the  hands  of  plaintiff  iu  this  transac- 
tion, she  is,  nevertheless,  precluded  by  the 
statute  from  obtaining  the  redress  she 
seeks  in  this  action.  We  are  of  the  opin- 
ion that  the  final  judgment  of  the  district 
court  was  correct,  and  the  same  is  accord- 
ingly afl}rnied. 


People  v.  Christense.n.    (No.  20,650.) 

{Supreme  Court  of  California.     Sept  8,  1890.) 

Cbimixai.  Law  — Labckst— Ikstbcctioss. 

1.  On  a  trial  for  grand  larceuy  it  is  within 
tlie  discretion  of  the  court  to  m'ant  or  refuse  de- 
fendaat's  request  to  be  allowed  to  testify  in  her 
own  behalf,  when  the  request  is  made  after  the 
court  has  begun  to  char^  the  jury ;  and  a  refusal 
cannot  be  considered  an  abuse  ot  discretion. 

3.  A  charpre  that  "unless  the  prosecution  has 
proved  beyond  a  reasonable  doubt  that  the  de- 
fendant feloniously  stole  the  money  of  the  com- 
plalniuK  witness  it  Is  your  duty  to  acquit  the  de- 
fendant, "  is  not  erroneous,  as  being  an  insufUcient 
definition  of  larceny,  when  no  further  instruction 
was  asked. 

3.  A  charge  that  "it  is  not  a  matter  ot  the 
number  of  witnesses,  but  the  preponderance;  and 
you  may,  if  you  retain  a  reasonable  doubt,  give 
the  defendant  the  benefit  of  it,  "—while  not  spe- 
cially clear  and  perspicuous,  is  yet  not  erroneous. 

i.  It  is  improper  for  the  court  in  its  charge 
to  use  expressions  calculated  to  impress  the  Jury 
with  the  idea  that  defendant's  witnesses  are 
a  disreputable  class  of  people  whose  evidence 
may  well  l>e  disregarded. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  city  and  county 
of  San  Francisco;  J.  McM.  Shaftek, 
Judge. 

P.  F.  Dunne,  for  appellant.  Atty.  Geu. 
Geo.  A.  Johnson,  for  the  People. 

FooTE,  C.  The  defendan  t  was  con  vie  ted 
ot  grand  larceny,  and  she  appeals  from 
the  judgment  therein  rendered,  and  from 
an  order  refusing  a  new  trial.  It  is  pri- 
marily claimed  in  her  behalf  that  the  cvi- 
deuce  is  entirely  Insufficient  to  support  the 
verdict.  The  record  shows  very  clearly 
that  the  defendant  was  positively  identi- 
fied by  tlu'  prosecuting  witness  us  the  per- 
son who  stole  his  mf)ney,  although  he  was 
somewhat  intoxicated  at  th»  time,  and 
Annie  O'Farrell,  a  witness  lor  the  defend. 
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ant,  althongTt  she  positively  swears  tbat 
the  defeadant  stolu  uothlnK,  nevertheless 
states  that  she,  the  defendant,  and  the 
prosecuting  witness  were  In  company 
with  each  uther  at  saloons  (naming  them) 
at  the  time  when  the  money  is  alleged  to 
have  been  stolen,  and,  althr^ugh  several 
witnesses  for  the  defense  swore  to  facts 
which  negatived  such  statement  of  the 
prosecuting  witness,  yet,  as  the  jury  saw 
and  heard  those  who  testified  before  them, 
and  resolved  the  conflict  between  them 
against  the  Innocence  of  the  defendant,  we 
are  not  prepared  to  say  that  the  verdict 
was  clearly  wrong.  It  is  also  very  ear>- 
nestly  urged  thatthecoort  erred  in  not  per- 
mitting the  defendant  to  testify  in  her  own 
behalf  when  she  desired  to  do  so.  The 
evidence  had  all  gone  to  the  jury,  and  the 
court  had  proceeded  with  its  charge  to 
that  body  as  to  the  law  governing  the 
case,  when  this  offer  was  made.  It  thus 
became  discretionary  with  the  court  to 
grant  or  refuse  the  request,  and  we  can- 
not declare  that  its  action  was  an  abuse 
of  its  discretion.  People  v.  Ross,  65  Cal. 
10.5. 3  Pac.  Rep.  491 ;  Pen.  (^ode,  §§  1093, 1094. 
Error  on  the  part  of  the  court  Is  al- 
leged in  its  instruction  to  the  jury  that 
"unless  the  prosecution  has  proved  beyond 
a  reasonable  doubt  that  the  defendant  fe- 
loniously stole  the  money  of  the  complain- 
ing witness  It  is  your  duty  to  acquit  the 
defendant. "  This,  it  is  said,  was  not  a 
-definition  of  larceny,  unless  ot  larceny  in 
general,  and  that,  as  larceny  consists  of 
£rand  and  petit  larceny,  the  instruction 
was  defective.  In  answer  to  this  It  may 
be  said  that  the  defendant  asked  for  no 
further  definition  of  the  offense;  the  infor- 
mation charged  grand  larceny,  and  the 
proof  showed  beyond  cavil  or  question 
that  if  any  larceny  was  committed  it  was 
xrand  larceny.  This  being  so,  the  defend- 
ant could  not  have  been  prejudiced.  Fur- 
ther, it  is  said  that  the  court  assumed  that 
the  prosecuting  witness  had  money  on  the 
occasion  of  the  alleged  theft.  We  do  not 
«o  understand  the  Instruction.  In  eHect, 
It  conveyed  the  idea  that,  unless  It  is 
proved  beyond  reasonable  doubt  that  the 
prosecuting  witness  had  money  which  was 
stolen  by  the  defendant  as  charged,  they 
should  acquit.  This  was  entirely  proper. 
It  is  also  said  that  theconrt  did  not  define 
what  a  reasonable  doubt  Is.  If  the  defend- 
ant had  desired  such  a  definition,  she 
should  have  asked  for  It;  but  she  did  not 
choose  to  do  so,  being  seemingly  satisfied 
that  the  jury  Icnew  what  a  reasonable 
doubt  was.  People  v.  Gray,  66  Cal.  277,  6 
Pac.  Rep.  240,  and  cases  cited.  Further, 
complaint  Is  made  that  thecourt  instruct- 
ed the  jury :— "  It  appcarsthat  these  saloon- 
keepers, who  were  in  tne  Louisiana  saloon 
at  this  time,  on  the  way  from  their  ordi- 
nary places  of  business,  according  to  their 
testimony ;  that  they  engaged  in  playing 
cards,  aud  the  prosecuting  witness  says 
that  on  this  occasion  he  was  robbed  of 
his  money,  and  there  is  no  explanation 
why  tills  defendant  was  there  except  that 
she  was  the  wife  of  the  witness,  or  was 
with  the  other  woman  who  was  there." 
It  is  claimed  that  by  this  the  court  pruju- 
-dicially  told  the  jury  that,  as  a  matter  of 
fact,  the  Louisiana  saloon  was  the  place 


where  the  alleged  larceny  took  place.  Thio 
is  a  mistake.  The  coart  stated  that  the 
prosecnting  witness  said  that  it  was  on 
the  occasion  when  the  saloon-keepers  were 
playing  cards  in  the  Loaisiana  saloon 
that  he  was  robbed  of  his  mon^,  but  the 
court  did  not  state  to  the  jnry  that  such 
was  the  fact.  As  to  the  statement  about 
the  explanation  given  why  the  defendant 
was  present,  it  cannot  be  prejudicial  to  her 
even  if  it  was  a  fact  that  she  was  present 
as  a  wife  with  her  husband,  or  with  a  fe- 
male companion ;  and  theredoes  not  seem 
to  have  been  any  other  explanation  con- 
sistent with  her  Innocence  why  she  afaould 
have  been  there. 

Again,  it  is  said  that  error  was  com- 
mitted in  giving  thisportion  ofthecbarge: 
"  It  is  not  a  matter  of  the  number  of  wit- 
nesses, but  the  preponderance,  and  you 
may,  if  yon  retain  a  reasonable  doubt, 
give  the  defendant  the  benefit  of  It. "  The 
first  clause  ot  the  language  is  the  part  at 
which  condemnation  is  directed.  Evi- 
dently the  court  meant  to  say,  and  the 
jury  must  have  so  nnderstood  it,  that  the 
number  of  witnesses  either  upon  one  side 
or  the  other  was  of  no  controlling  force, 
but  that  the  preponderance  of  evidence 
which  would  show  her  guilt  beyond  a  rea- 
sonable doubt  must  be  against  the  defend- 
ant, else  they  mast  acquit  her.  It  is  true 
the  language  nsed,  and  its  connection,  is 
not  specially  clear  and  perspicuous,  but  it 
is  not  susceptible  of  any  other  rational 
construction  than  that  which  we  have 
given  it. 

Therels  another  portion  of  the  charge  to 
which  strong  objection  la  made.  It  is  tbia: 
"  you  may  consider  the  probabilities  of 
this  class  of  witnesses  of  teilingtfae  truth." 
The  connection  in  which  the  language  was 
used  in  the  charge  can  be  best  appreciated 
by  stating  that  portion  of  the  charge 
which  immediately  precedes,  aud  another 
portion  which  occurs  in  a  latter  part  of 
the  charge,  thus:  "There  IsnothingL-alling 
for  any  particular  enumeration  of  wit- 
nesses, or  the  statement  of  their  testi- 
mony. It  appears  tbat  these  saloon-keep- 
ers, who  were  in  the  Loaisiana  saloon  at 
this  time,  on  the  way  from  their  ordinary 
places  of  business,  according  to  their  testi- 
mony, that  they  engaged  in  playingcarcis, 
and  the  prosecuting  witness  says  that  on 
this  occasion  he  was  robbed  of  bis  money, 
and  there  is  no  explanation  given  why 
this  defendant  was  there  except  that  she 
was  the  wife  of  the  witness,  or  was  with 
the  other  wimian  who  was  there.  If  you 
consider  the  probabilities  of  the  story,— 
the  complaining  witness  pointing  out  this 
woman  as  being  tlio  guilty  one,  as  the  of- 
ficer states, — you  may  consider  the  proba- 
bilities of  his  making  a  mistake,  and 
whether  he  tells  the  truth,  or  intends  to 
tell  the  truth,  of  what  he  himself  believes, 
or  he  saw  there,  and  also  of  this  class  of 
witnesses  on  the  other  side,  ot  telling  the 
truth.  •  •  •  As  to  the  matter  of  policy, 
as  to  bringing  in  a  verdict  of  guilty  in  re- 
gard to  these  places,  that  is  a  matter  for 
you  to  take  into  consideration  us  citiiscns 
rather  than  as  jurors  here."  It  must  be 
borne  in  mind  that  the  witnesses  "on  the 
other  side,  **  that  is,  those  for  the  defend- 
ant, were,  according  to  the  record,  a  wo- 
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man  who  frequented  saloons  on  the  Bar- 
bary  Coast,  (well  known  In  Sou  Francisco, 
and  throughout  this  state,  perhaps,  as  a 
rather  disreputable  locality,)  and  who 
was  In  company  with  the  defendant  and 
the  prosecutlnK  witness  at  these  saloons, 
and  of  saloon-keepers  from  that  unsavory 
locality.  Therefore,  it  is  plain  from  the 
language  of  the  court  that  it  contrasted 
the  probabilities  of  the  defendant's  story 
of  the  prosecuting  witness,  and  his  point- 
ing out  the  woman  as  the  gruilty  one  to 
the  policeman,  as  agiUnst  the  witnesses  for 
the  defense,  whom  it  unnecessarily  denom- 
inates witnesses  of  "that  class."  "That 
class"  evidently  conveyed  the  idea  to  the 
Jury  that  it  was  a  disreputable  class,  the 
probabilities  of  whose  testimony  they 
were  to  weigh,  while  nothing  was  said 
tending  to  throw  any  discredit  upon  the 
prosecuting  witness.  And  then,  at  the 
close,  the  statement,  as  to  the  policy  of 
bringing  in  a  verdict  "in  regard  to  theue 
places,  that  it  was  a  matter  for  considera- 
tion as  citisens  rather  than  Jurors,"  was 
likely  to  convey  the  idea  that  "these 
places" — that  Is,  saloons  on  the  Barbary 
Coast — were  very  bad  places,  where  such 
crimes  as  was  here  charged  probably  took 
place,  and  which  the  jury  were  told  that 
as  such  they  hud  nothing  to  do  with  it  in 
their  verdict  as  a  matter  of  policy,  yet  as 
citisens  they  had  a  right  to  take  the  mat- 
ter into  consideration,  the  court  evidently 
thinking  that  "these  places, "  being  " bad 
places,"  needed  good  citizens  to  look  after, 
and  at  least  condemn,  it  not  suppress, 
them ;  all  of  which  certainly  tended  to  dis- 
eredit  the  witnesses  by  the  court,  which 
ought  never  to  be  done.  In  this  case  the 
testimony  of  the  prosecuting  witness  alone 
was  depended  upon  to  identify  the  de- 
fendant as  having  stolen  his  money,  and 
he  was  evidently  also  a  drunken  man  at 
the  time  the  theft  Is  alleg^  to  have  taken 

glace,  and  an  utter  stranger  before  that  to 
er.  Against  him  were  the  defendant's 
witnesses,  designated  by  the  court  as  here- 
tofore stated.  We  are  constrained  to  say, 
therefore,  that  the  portion  of  the  charge 
in  question  was  erroneous,  being  well  cal- 
culated to  impress  the  jury  with  the  idea 
that  her  witnesses  were  a  disreputable 
class  of  people,  whose  evidence  might  well 
be  disregarded,  and  for  that  reason  the 
Judgment  and  order  should  bo  reversed, 
aod  we  so  advise. 

We  concur :    Oibsoh  ,  C. ;  Bblchkb,  O. 

PerCcriam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  are  reversed. 


(85  Cal.  418) 

Gbant  t.  Eob. 


(No.  12,784.) 


(Atpreme  Court  o/  Calif  omiti.    Sept  1,  1890.) 
RbaI/-Estatb  Asest — AcTHoaiTT  TO  Bell, 

A  letter  to  aa  agent,  Baying:  "As  yon 
stated  yoa  oould  get  S80,0(X)  for  the  place  you  oo- 
oupy,  •  •  •  and  if  you  can,  we  will  sell  at 
that  price,  •  •  •  and  allow  yon  two  and  one- 
half  per  cent  on  said  price,  "—merely  authorizes 
the  agent  to  find  a  purcliaser,  but  not  to  sell;  and 
a  oontrsct  by  the  agent  to  sell  confers  no  lights 
Ob  tlie  porchaaGf. 


In  bank.  Appeal  from  superltw  eonrt, 
dty  and  county  of  San  Francisco. 

Hall  &  Rodgera,  for  appellant.  J.  C. 
Bates,  for  respondent. 

Paterbon,  J.  It  la  alleged  In  the  com- 
plaint herein  that  the  defendant,  being  the 
owner  of  certain  real  estate,  gave  to  Mar- 
tin the  following  authorisation  to  sell  the 
same:  "San  Francisco,  August  3,  1S67. 
Mr.  Wheeler  Martin :  As  you  stated  you 
could  get  $30,000  for  the  place  you  occupy 
on  Market  street,  and  if  yon  can,  we  '^U 
sell  at  that  price  any  time  before  the  1st 
day  of  September,  18S7,  and  allow  yoa 
two  and  one-half  per  cent,  on  said  price, 
and  if  no  sale  is  made  no  expenses  made 
to  us.  Tours,  truly.  [Signed]  William 
Ede."  Thereafter  Martin  executed  and 
delivered  to  the  plaintiff  an  agreement  In 
the  following  words :  "  By  virtue  of  the 
within  and  foregoing  authority,  I, 
Wheeler  Martin,  have,  this  23d  day  of 
August,  1887,  sold  unto  Qeorge  Grant,  of 
San  Francisco,  the  land  in  said  authority 
mentioned,  situated  in  the  city  and  county 
of  San  Francisco,  state  of  California,  and 
particularly  described  as  follows,  •  •  • 
for  the  sum  of  930,000,  of  which  $500  was 
paid  by  check  dated  August  23, 1887,  pay- 
able to  said  William  Ede,  and  $29,500  In 
cash  to  be  paid  with  said  check  upon  the 
execution  by  said  Ede  of  a  deed  conveying 
said  property  to  said  Grant,  purchaser, 
as  aforesaid.  [Signed]  William  Ede.  By 
Martin,  His  Agent. "  It  is  further  alleged 
that,  on  the  execution  of  this  agreement, 
plaintiff  paid  to  the  defendant  $500,  as  a 
deposit  and  part  payment  of  the  purchase 
money;  that  plaintiff  has  duly  performed 
all  the  conditions  on  his  part  to  be  per- 
formed, and  is  ready  and  willing,  on  hav- 
ing a  good  and  marketable  title  made  to 
him  of  said  premises,  to  pay  the  balance 
of  the  purchase  money ;  and  that,  on  the 
day  named  in  the  agreement,  he  tendered 
to  the  defenaant  the  sum  of  $30,000,  and 
requested  such  a  conveyance,  but  the  d<v 
fendant  refused  to  execute  or  deliver  such 
conveyance.  Plaintiff  asks  Judgment 
against  the  defendant  that,  on  payment 
by  him  to  the  defendant  of  the  amount  of 
the  purchase  money,  he,  said  defendant, 
be  required  to  execute  and  deliver  a  good 
and  suHicient  deed.  It  is  admitted  by  the 
appellant  that  the  power  of  a  broker  la 
merely  to  find  a  purchaser,  but  he  claims 
that  this  rule  cannot  apply  here,  because 
the  purchaser  had  already  been  found. 
The  case  cited  by  him  (Rutenl>erg  v. 
Main,  47  Cal.  220)  is  not  like  the  case  at 
bar.  In  that  case  the  written  instru- 
ments and  corroborative  circumstances 
showed  the  parties  intended  that  on  the 
receipt  of  the  dispatch  affirming  the  pre- 
liminary action  of  Meinecke,  he,  the  agent, 
should  be  clothed  with  power  to  make  the 
sale  binding  on  his  principal.  The  con- 
tention of  appellant  that  the  author- 
ity to  find  a  purchaser  had  been  given  be- 
fore the  letter  was  written  to  Martin,  and 
that  the  latter  had  already  found  a  pur- 
chaser, and  reported  the  fact  to  the  de- 
fendant, is  not  sustained  by  the  record. 
The  object  of  the  writing,  doabtlese,  was 
to  fix  the  price  which  the  defendant  was 
willing  to  taJce  for  the  land,  and  the  corn- 
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pensation  he  was  willine:  to  allow  Martin 
for  makine  the  sale.  Without  this  writ- 
ten memorandam,  si^rned  by  the  party  to 
be  ehartred,  Martin  could  not  have  re- 
covered compeneation  for  negotiating  tbe 
sale  ol  the  property.  Tbe  lauguage  of  the 
letter  is:  "We  will  sell."  It  does  not  say 
that  Martin  is  authorized  to  sell  and  con- 
vey for  the  price  named ;  nor  ia  any  form 
of  deed,  or  time  of  payment,  or  of  delivery 
of  possession,  specified.  Martin  was  au- 
thorized simply  to  find  a  purchaser  who 
would  pay  f  30,000,  and  if  he  should  suc- 
ceed In  finding  sucli  purchaser,  he  was  to 
receive  a  commission  of  2%  per  cent.  The 
interpretation  put  upon  the  agreement  by 
the  court  below  is  sustained  by  the  fol- 
lowing authorities:  Duffy  -v.  Hobson,  40 
Cal.  244;  Treat  v.  De  Cells,  41  Cal.  202;  Arm- 
strong v.  Lowe.  76  Cal.  616.18  Pac.Eep.758. 
The  demurrer,  therefore,  was  properly 
sustained.    Judgment  affirmed. 

We  concur:    Beattt,  C-  J-;  Wobks,  J.; 
Sharpstein,  J. ;  Fox,  J. ;  McFarland,  J. 


85  en.  MS  

Gillespie  t.  Lake  et  &I.    (No.  12,758.) 
(Supreme  Cmirt  of  Callfomla.     Sept  1,  1890.) 

LlABILITT  or  MUI.  Ck>NTIUCTOB'S  BOKOSMEN. 

A  contractor  for  carrying  the  mails  sublet 
the  contract  to  plain tifl ;  and  afterwards,  on  re- 
ceiving a  Quarterly  payment,  absconded,  without 
paying  plaistiS  his  last  quarterly  dues.  The  con- 
tractor's bondsmen  proposed  to  the  post-offloe  de- 
partment that  they  be  allowed  to  fnlflU  the  con- 
tract, and  received,  as  an  answer,  from  the  de- 
partment: "An  order  has  been  issued  this  date 
to  recognize  your  services  on  said  route,  and  pay 
for  the  same  from"  the  date  up  to  which  the  con- 
tractor had  drawn  pay.  The  bondsmen  hired 
plaintiff  to  continue  to  carry  the  mails,  which  he 
did  for  about  a  year  longer.  Held,  that  the 
bondsmen  were  not  liable  for  plaintiff's  dues  with 
Which  the  contractor  absconded. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Del  Norte 
count,v;  .Iames  E.  Mukphy,  Judge. 

L.  F.  Cooper  and  Snwyer  &  Burnett,  for 
appellant.  Luchs£  AtWar.tor  respondents. 

Belcher,  C.  C.  In  April,  1882,  W.  H. 
Otto  entered  into  acontract  with  the  gov- 
ernment to  carry  the  mails  twice  a  week 
between  Crescent  City,  in  California,  and 
Ellensburg,  in  Oregon, for  the  term  of  four 
years,  commencing  July  1,  1882.  and  the 
defendants  became  sureties  for  the  faith- 
ful performance  of  his  contract.  In  June, 
1882,  Otto  employed  A.  K.  Russ  to  conve.v 
the  mails  over  a  portion  of  his  route  dur- 
ing the  whole  term  of  four  years,  and  the 
agreement  between  them  was  put  in  writ- 
ing, and  signed  by  them.  In  pursuance  of 
this  agreement  Buss  carried  the  niaits  un- 
til April  1,  1884,  when  he  gave  up  his  con- 
tract. Otto  then  employed  the  plaintiff 
to  take  the  place  of  Russ,  and  carry  the 
mails  over  the  same  portion  of  the  route, 
during  the  balance  of  the  tour  years,  and 
agreed  to  pay  bim  for  so  doing  the  sum  of 
$1 ,3<H)  per  yea  r,  paya  ble  in  quarterly  Install- 
ments of  f325.  Under  this  employment 
the  plalntiB  at  once  commenced  to  carry 
the  mails,  and  continued  to  carry  them 
until  January  1, 1886.  Otto  was  paid  by 
the  government  quarterly,  for  the  service 
rendered  under  his  contract  up  to  the  end 
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of  the  year  1884,  and  he  paid  the  plaintiff 
the  first  two  installments  due  him,  but 
failed  and  neglected  to  pay  the  third  one, 
due  for  the  quarter  ending  December  31, 
1884.  Early  in  1885,  Otto  absconded,  and 
no  further  payments  were  made  by  the 
government  to  him.  A  correspondence 
was  then  commenced  with  the  post-ofllce 
department  in  reference  to  Otto's  contract 
and  the  payment  of  the  carriers,  and, 
among  others,  the  following  letters  were 
written; 

"Ellensburg,  Dr.,  June  22d,  1885.  To  the 
2d  AsHt.  Postmaster  Oen. — Dear  Sir:  The 
postmaster  at  this  place  handed  me  a  let- 
ter from  you  to  him  last  night,  in  which 
letter  you  stated  that  W.  H.  Otto,  the 
contractor  on  route  46,141,  from  Smith 
River,  Cal..  to  Ellensburg,  Or.,  had  noti- 
fied you  that  he  (Otto)  had  never  em- 
ployed me  to  carry  the  mail  on  said 
route,  which  statement  on  the  part  of 
Otto  is  false.  It  is  true  that  I  took  the 
place  of  Mr.  Russ  on  the  route,  but  with 
an  understanding  that  I  was  to  receive 
my  pay  from  Mr.  Otto  direct,  at  the  rate 
of  $325  per  quarter,  which  was  the  same 
as  Mr.  Kuss  had  been  receiving.  This 
agreement  was  verbal,  but  In  the  pres- 
ence of  witnesses;  and,  upon  this  agree- 
ment, T  received  two  quarters'  pay  direct 
from  Mr.  Otto,  and  the  third  quarter's 
pay  he  left  with  the  postmaster  at  Cres- 
cent City  about  ten  days,  stating  to  the 
P.  M.  that  the  money  was  mine,  but  final- 
ly drew  the  money,  and  left  the  country 
before  I  found  out  that  he  had  received 
the  check.  •  •  •  Very  respectfully,  A. 
M.  Gillespie. 

"P.  S.  The  quarter's  pay  on  route  46,- 
141,  due  April,  1885,  is  overdue,  and  we 
need  our  pay  in  order  to  pay  the  running 
expenses  of  the  route.  I  cannot  get  a  sub- 
contract from  Otto,  from  the  fact  that  he 
is  not  here  to  sign  it.  Now,  In  case  the 
department  cannot  issue  the  checks  to  us 
carriers,  Instead  of  Otto,  cannot  the  check 
be  issued  to  the  bondsmen  of  Otto,  on 
said  route,  and  let  his  bondsmen  settle 
with  us  carriers  for  our  services?  But 
from  the  overplus  which  Otto  was  receiv- 
ing I  think  I  should  receive  my  back  pay, 
which  Otto  got  away  with,  (which  was 
the  quarter  ending  January  1st,  188.5.)  If 
I  did  not  have  faith  to  believe  that  your 
department  would  stand  by  us  carriers, 
and  see  that  we  got  our  pay,  I  should 
take  uiy  stock  from  the  road  immediate- 
ly, and  let  Otto's  bondsmen  look  out  for 
the  route.  Yours,  truly,  A.  M.  Gillespie.  " 

"Smith  River,  Dei  Norte  Co.,  Cal.,  July 
2d,  1S.S.').  To  the  Second  Assistant  Post- 
master Gen..  Washington,  D.  C— Sir:  W. 
H.  Otto,  contractor  on  route  46,141,  Smith 
River,  Cal.,  to  Ellensburg,  Or.,  having  left 
the  state,  we,  J.  L.  Lake  and  Daniel 
Haight,  his  bondsmen,  do  hereby  ask 
that  all  warrants  lor  service  rendered  on 
said  route  shall  be  made  payable  to  us, 
as  we  are  at  present  responsible,  and  in- 
tend to  see  that  said  mail  is  curried  ac- 
cording to  contract;  that  is,  with  full  un- 
derstanding between  ourselves  and  car- 
riers, we  pledge  ourselves  to  settle  with 
carriers  for  the  last  quarter,  which  pay 
was  withheld,  at  the  request  of  Mr.  Gilles- 
pie, and  ask  that  said  warrant  be  issued 
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to  U8.  J.  L.  Lake  and  Daniel  Haioht, 
Bondsmen  for  W.  H.  Otto." 

"OflBceof  the  Second  Asst.  Postmaster 
Gen.,  Washington,  D.  C,  Auk.  19th,  1S85. 
Gentlemen:  W.H.  Otto  ha  vlngr  abandoned 
service  on  route  No.  46.141,  Irom  Smith 
River  to  Ellensburg,  and  In  response  to 
your  proposition  of  July  20, 188.5,  an  order 
has  been  Issued  this  date  to  recogrnlze  your 
service  on  said  route,  and  pay  for  the 
same,  from  January  1, 18S5,  to  June  80, 
ISSti,  at  contract  rate  of  pay,  vl«.,  f2,114.34 
per  annum.  Very  respectfully,  G.  M. 
SwENBY,  Acting  Second  Asst.  P.  M.  Oen'l. 

"Messrs.  J.  L.  Lake  and  Daniel  Haight, 
Smith  River,  Del  Norte  Co..  Cal.' 

Hnder  the  new  arrangement,  resulting 
from  the  correspondence,  the  service  was 
continued,  and  the  defendants  were  paid 
at  the  rate  named,  until  January  1, 1886, 
when  the  number  of  trips,  and  the  amount 
of  the  quarterly  payment  to  be  made 
therefor,  were  reduced  by  the  government 
for  the  balance  of  the  term.  The  plaintiff 
was  unwilling  to  accept  a  reduced  com- 
pensation for  his  service,  and  thereupon 
gave  it  up.  The  first  payment  to  the  de- 
fendants was  made  In  September  or  Octo- 
ber, 1885,  and  they  thereafter  paid  the  plain- 
tiff $-325  for  each  quarter,  from  January 
1,  1886.  to  January  1,  1886.  The  plaintiff 
claimed  that  the  defendants  ought  also  to 
pay  him  the  $325  due  for  the  quarter  end- 
ing December  31, 1884,  which  Otto  received 
from  the  government  and  appropriated 
to  his  own  use;  but  they  refused  to  make 
the  payment,  and  In  March,  1887,  he 
brought  this  action  to  recover  from  them 
the  amount  claimed.  The  case  was  tried 
before  the  court,  sitting  without  a  Jury, 
and  the  Hndlngs  and  judgment  were  in  fa- 
vor of  the  defendants.  The  plalntlH  moved 
for  a  new  trial,  which  was  denied,  and 
then  appealed  from  the  judgment  and  or- 
der. It  was  alleged  In  the  complaint  that 
the  defendants,  on  their  application,  were 
authorized  and  undertook  to  fulfill  the 
contract  abandoned  by  Otto,  upon  the 
express  condition  that  they  would  pay 
the  plaintiff  whutever  was  due  him  from 
Otto,  and  that  $S25  of  the  money  paid 
them  by  the  government  was  for  the 
plaintiff's  use.  The  answer  denied  that 
defendants  accepted  any  employment  for 
carrying  the  malls  upon  an  express,  or 
any,  condition  that  they  would  pay  plain- 
tiff any  amount  whatever  due  him  from 
Otto  prior  to  January  1,18S5;  and  further 
denied  that  they  had  received  any  money 
from  the  government  for  the  use  of  the 

filaintin,  which  had  not  been  paid  to  him. 
t  Is  contended  for  appellant  that  the  issue 
as  to  whether  defendants  accepted  their 
employment  to  carry  the  malls,  upon  the 
express  condition  that  they  would  pay  the 
plaintiff  whatever  was  due  him  from  Otto, 
was  a  material  one,  and  that  the  court 
failed  to  find  upon  it,  to  his  prejudice. 
But  the  court  did  find  "that  the  contract 
of  the  defendants  was  with  the  govern- 
ment of  the  United  States  alone,  and  not 
with  the  plaintiff  In  this  action;"  "that 
the  defendants  herein  htive  never  received 
any  moneys  for  the  use  and  benefit  of  the 
plaintiff  herein,  arising  out  of  this  cause 
of  action ; "  and  that  there  is  "  no  exist- 
ing obligatiou,  past,  present,  or    future, 


binding  said  dofendantsto  pay  to  plalntlB 
the  sum  of  three  hundred  and  twenty-five 
dollars,  which  has  not  been  complied 
with,  and  which  has  not  been  fully  met." 
These  findings  were  not  as  full  as  they 
might  and  perhaps  should  have  been,  bat 
we  think  they  should  be  treated  as  suffi- 
cient. Besides,  whether  sufBcient  or  not, 
we  are  unable  to  see  that  the  plaintiff  was 
in  any  way  prejudiced  by  the  failure  com- 
plained of.  In  the  evidence  .jrescnted  in 
the  record,  there  is  nothing  tending  to 
show  that  the  defendants  ever  accepted 
theemploymentnpontheconditlon  named, 
or  ever  agreed  to  pay  plaintiff  the  money 
sued  for.  If,  therefore,  a  more  complete 
finding  upon  the  issue  had  been  made,  it 
must  necessarily  have  been  adverse  to  the 
plaintiff;  and  in  such  case  the  failure  to 
find  Is  not  a  ground  for  the  reversal  of  the 
judgment.  People  r.  Center,  66  Cal.  5W, 
6  Pac.  Rep.  263,  and  6  Pac.  Rep.  481 ;  Mur- 
phy V.  Bennett, 68  Cal.  .'■>28,  «  Pac.  Rep.  788. 
It  is  further  contended  that  the  court 
erred  in  the  admission  of  evidence.  The 
plaintiff  alleged  and  sought  to  prove  that 
he  was  employed  by  Otto  to  carry  the 
mails  after  April  1, 1S84.  The  defendants 
denied  this  averment  and  offered  in  evi- 
dence the  written  contract  between  Otto 
end  A.  K.  Russ  to  show  that  plaintiff  was 
in  the  employment  of  Russ  and  not  Otto. 
Defendants  also  called  two  witnesaes  to 
prove  certain  conversations  in  support  of 
their  position.  Plaintiff  objected  to  all  of 
this  evidence  as  irrelevant  and  i-amate- 
rlal,  and  the  objections  were  overruled, 
and  exceptions  reserved.  After  hearing 
all  the  evidence,  the  court  found  upon  the 
issue  thus  raised  In  favor  of  the  plaintiff, 
and  against  the  defendants.  If  it  be  con- 
ceded, therefore,  that  the  rulings  com- 
plained of  were  erroneous,  still  they  were 
rendered  harmless  and  immaterial  by  the 
finding;  and  for  such  errors  judgments 
are  never  reversed.  No  other  points  are 
made,  and  we,  therefore,  advise  that  the 
judgment  and  order  be  affirmed. 

We  concur:    Hatne,  G. ;  Footb,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  atflrmed. 

85  Cal.  5U 

-   :oPLK  V.  MoRiNO.    (No.  20,716.) 

(Supreme  Court  of  CdUfomia.    Sept.  6, 1890.^ 

Cbiiunai,  Law — Spsedt  Triaij — Dissossai. — ^Lah- 

CBilT — lUSTRnCTIONg. 

1.  Const.  Cal.  art  1,  J  18,  guaranties  a 
speedy  trial  to  every  person  charged  vrith  crime, 
and  Fen.  Code  Cal.  }  1882,  provides  that,  unless 
good  cause  is  shown,  the  court  mast  order  the 
ptxisecution  to  be  dismissed,  "if  a  defendant 
whone  trial  has  not  been  postponed  upon  his  own 
application  Is  not  brouphi  to  trial  within  60  days 
after  the  filing  of  the  indictment  or  filing  of  the 
information.  "  Seld,  that  a  prisoner  against  whom 
an  information  was  filed  on  August  7th,  and  who 
was  arraigned^  and  pleaded  not  guilty  five  days 
later,  was  entitled  to  a  dismissal  of  the  case  for 
want  of  prosocution,  on  motion  made  in  the  fol- 
lowing March,  when  it  appeared  that  he  had 
made  no  application  for  a  contintumce,  and  no 
cause  for  the  delay  was  shown  by  the  prosecution. 

8.  On  a  trial  for  larceny  a  charge  that,  "if 
the  jury  believe  that  the  defendant  had  no  felo- 
nious intent  to  steal  the  property  at  the  time  he 
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took  it,  they  must  acquit,  even  If  they  shoTiId  be- 
lieve that  he  subsequently  conceived  the  Intent 
to  appropriate  it, "  being  applicable  to  the  evi- 
dence, was  improperly  rejected. 

DepartnM^nt  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
EuQE.NE  K.  Gakbur,  JucIk^- 

Barclay  Henley  axid  CUtna  Barbonr,  for 
appellant.  Atty.  Geo.  Geo.  A.  Jobuson, 
lor  the  People. 

Works,  J.  The  defendant  was  convicted 
in  the  court  below  of  the  crime  of  larceny, 
and  Hentenced  to  the  state's  prison  for  the 
term  of  tour  years.  In  support  of  his  ap- 
peal to  this  court  hecontends  that  the  court 
below  erred  in  overrnlingr  a  motion  made 
by  him  to  diamiss  the  case.  The  motion 
to  dismiss  was  made  on  the  ground  that 
be  was  not  given  a  speedy  trial.  It  was 
shown,  or  stipulated.  In  support  of  his 
motion,  that  the  information  against  blm 
was  filed  on  the  7th  day  of  August,  1888; 
that  he  was  arraigned,  and  entered  his 
plea  of  not  guilty  on  the  12th  day  of  the 
name  month ;  and  that  ho  had  never  made 
any  application  for,  nor  waa  there  any 
postponement  of,  the  action  in  his  behalf, 
or  on  liis  application.  The  motion  to  dis- 
miss was  made  on  the  19th  day  of  March, 
1889.  No  showing  was  made  on  the  part 
oftbepeople,  or  any  attempt  made  to  show 
any  valid  reason  for  the  delay.  The  con- 
stitution guaranties  a  speed.v  and  public 
trial  to  every  person  charged  with  crime. 
Const,  art.  1,  §  IS.  The  legislature  has 
provided  what  shall  constitute  a  reason- 
able time  within  which  a  defendant  shall 
be  brought  to  trial.  Section  1382  of  the 
Penal  t'oiie  provides:  "Tlie  court,  unless 
good  cause  to  thecontrary  is  shown, must 
order  the  prosecution  to  be  dismissed  in 
the  following  cases:  (1)  When  a  person 
has  been  held  to  answer  tor  a  public  of- 
fense, if  an  indictment  is  not  found  or  an 
information  filed  against  him,  within 
thirty  days  thereafter;  (2)  if  a  defend- 
ant, whose  trial  has  not  been  postponed 
upon  bis  application,  is  not  brought  to 
trial  within  sixty  da.yB  after  the  filing  of 
the  indictment  or  filing  of  the  informa- 
tion." The  court  below,  in  denying  the 
defendant's  motion,  said:  "Theguestlon 
you  raise  I  have  considered  before,  and, 
under  my  construction  of  the  law,  it  is  dis- 
cretionary and  not  mandatory,  and  I  will 
presume  that  the  court  was  engaged  in  the 
trial  of  other  causes."  We  think  this  is 
not  a  proper  construction  of  the  law.  A 
party  charged  with  crime  has  the  consti- 
tutional right  to  a  speedy  trial,  and  tlie 
court  has  no  discrntionary  power  to  deny 
him  a  right  so  important,  or  to  prolong 
bis  imprisonment  without  snch  trial  be- 
yond the  time  provided  by  law.  The  stat- 
ute is  imperative.  "The  court,  unless 
good  cause  to  the  contrary  is  shown, 
must  order  the  prosecution  to  be  dis- 
missed." Here  nu  cause  for  delay  was 
shown.  It  was  enough  for  the  defendant 
to  show  that  thetime  fixed  by  the  statute, 
after  information  filed,  had  expired,  and 
that  the  case  had  not  been  postponed  on 
his  upplication.  If  there  was  any  good 
cause  for  holding  him  for  a  longer  time 
without  a  trial  it  was  for  the  prosecution 
to  show  it.    The  court  could  not  presume 


it.  Under  the  facts,  as  shown,  the  case 
should  have  been  dismissed,  and  it  was 
error  to  deny  the  motion.  As  to  what  is 
meant  by  a  speedy  trial,  Independent  of  a 
statute  like  ours,  see  Nixon  v.  State,  41 
Amer.  Dec.  601,  and  note, 604.  Underastat- 
ute  similar  to  ours  the  supreme  court  of 
Kansas  held  that  a  defendant  was  entitled 
to  be  discharged  on  a  writ  of  habeas  cor- 
pus where  bis  case  bad  not  been  tried  as 
required  by  the  statute.  In  re  McMlcken, 
18  Pac.  Kep.  473.  Certain  rulings  of  the 
court  upon  the  evidence  are  complained  of. 
but  the  proper  exceptions  were  not  re- 
served, and  the  questions  cannot,  for  that 
reason,  be  considered  by  this  court. 

The  defendant  requested  the  court  to  in- 
struct the  jury :  "  If  the  Jury  believe  that 
the  defendant  had  no  felonious  intent  to 
steal  the  property  at  the  time  he  took  it, 
they  must  acquit,  even  it  tbey  should  be- 
lieve that  be  subsequently  conceived  tbe 
intent  to  appropriate  it."  The  court 
gave  the  first  clause  of  the  instruction,  but 
refused  to  give  that  part  of  it  in  italics. 
The  instruction  was  correct  as  an  abstract 
proposition  of  la  w.  People  v.  Jersey,  18  Cal. 
337;  People  v.  Salorse,  62  Cal.  139;  State 
V.  Homes,  57  Amer.  Dec.  269,  note,  page 
273;  Starck  v.  State,  63  Ind.  285.  And  the 
evidence  was  such  as  to  render  such  an  in- 
struction applicable  to  this  case,  and  it 
should  have  been  given.  'VVhether  the 
felonious  intent  existed  at  the  time  tbe 
property  was  taken  was  a  question  which 
should  have  been  left  to  the  jury  under  the 
instruction  asked.  The  judgment  and  or- 
der appealed  from  are  reversed,  and  the 
court  below  Is  Instructed  to  dismiss  the 
information  unless  good  reason  for  the 
failure  to  bring  the  defendant  to  trial  is 
shown. 

We  concur:    Patbeso.v,  J. ;  Fox,  J. 


8  Cal.  Unrep.  288 

Elub  v.  Woodbukn.    (No.  13,!)33.) 

(Supreme  Court  of  California.    Oct.  3,  18S0.) 

Actios  fob  Attor:«et's  Pee — Contisqent  Feb — 

EvrDESCB — IXBTHUCTIOXS. 

1.  In  an  acdon  for  the  recovery  of  attorney 
fees,  the  first  count  of  the  complaint  was  on  a 
(numl/u,m  meruit.  The  second  count  alleged  that 
defendant  promised  to  p<ty  plaintiff  an  absolute 
fee  of  $500  for  conducting  certain  litigation,  and 
$1,000  in  addition  upon  the  contingency  that 
plaintiff  conduuted  said  litigation  successfully. 
The  answer  admitted  that  defendant  promised  to 
pay  the  absolute  fee,  but  denied  that  he  promised 
to  pay  any  contingent  fee.  Held,  that  expert 
testimony  was  inadmissible  to  prove  what  would 
be  a  reasonable  contingent  fee,  as  the  reasonable- 
ness of  said  fee  was  not  in  issue.  The  right  to 
recover  such  fee  depended  entirely  upon  the  proof 
of  the  alleged  promise  to  pay  it,  and  the  perform- 
ance by  plaintiff  of  his  part  of  the  contract. 

2.  The  court  Instructed  the  jury  that  it  was 
admitted  that  plaintiff  did  render  some  serv- 
ice, and  "if  you  do  not  find  that  there  was  an  ex- 
press contract,  as  stated  by  either  plaintiff  or  de- 
fendant, the  servioes  being  admitted,  and  it  be- 
ing admitted  that  plaintiff  has  boon  paid  $500  for 
his  services,  if  you  are  satisfied  that  plaintiff's 
services  were  worth  more  than  the  $500  you  will 
render  a  verdict  for  plaintiff  for  any  amount 
above  $1500  thatvoa  find  such  servioes  to' be  worth, 
not  exceeding  the  sum  of  $1,000. "  Held,  that  the 
testimony  having  been  as  to  what  would  have 
been  a  reasonable  contingent  fee  under  all  the 
oircumstanccs,  and  as  to  what  would  be  a  reason- 
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ablo  attorney's  fee,  in  the  case,  taking  into  con- 
sideration not  only  the  services  actually  ren- 
dered, but  others  which  the  plaintiff  agreed  to 
render,  and  there  hein^  no  evidence  as  to  what 
the  services  actually  rendered  were  worth,  it  was 
error  to  give  the  instruction. 
Bs^irr,  C.  J.,  dissenting. 

Commissioners' decision.  In  bank.  Ap- 
peal from  superior  court,  El  Dorado  coun- 
ty; George  E.  Williams,  Judge. 

Blanchard  &  Swisler,  for  appellant.  Rog- 
er Johnson,  Geo.  H.  Ingham,  A.  C.  EUia, 
and  B.  Morgan,  for  respondent. 

Vanci.ief,  C.  The  plaintlfl  is  an  attor- 
ney at  law,  and  brought  this  action  to  re- 
cover a  balance  o(  $1,000,  alleged  to  be 
due  bini  from  the  defendant  for  profession- 
al services.  The  case  was  tried  by  a  jury, 
and  the  trial  resulted  In  a  verdict  and 
judgment  in  favor  of  the  plaintiff  for  f  1.- 
000.  The  defendant  appeals  from  the  judg- 
ment, and  also  from  an  order  denying  his 
motion  for  a  new  trial.  The  complaint 
consists  of  two  counts  for  services  ren- 
dered In  defense  of  an  action  prosecuted 
by  the  Lake  Valley  Bailroad  Company,  a 
corporation,  against  this  defendant,  to 
condemn  a  right  of  way  over  defendant's 
land,  and  in  conducting  negotiations  for 
a  compromise  of  that  action.  The  first 
count  Is  for  the  recovery  of  quantum 
meruit  for  such  services,  alleging  them  to 
have  been  reasonably  worth  f  i  ,500,  and 
that  onl.T  f  500  bad  been  paid,  and  pray- 
ing judgment  for  the  balance  of  fl.OOO. 
The  second  count  Is  for  the  recovery  of  a 
contingent  fee  of  f  1,000  In  addition  to  the 
fSOO  admitted  to  have  been  paid  upon 
an  alleged  express  agreement  between  the 
plaintiff  and  defendant,  to  the  effect  that 
plaintiff  was  to  defend  the  action  to  con- 
demn defendant's  land,  and  at  the  same 
time  to  assist  defendant  to  compromise 
that  action,  by  selling  to  the  plaintiff 
therein  the  land  over  which  the  right  of 
way  was  sought;  and  in  case  the  com- 
promise failed,  and  the  defense  should  be 
unsuccessful,  the  plaintiff  was  to  com- 
mence proceedings  to  forfeit  the  right 
of  the  railroad  company  to  operate  the 
proposed  road,  on  the  ground  of  non-user, 
if  that  could  be  proved.  For  all  these 
services  the  defendant  was  to  pay  the 
plaintiff  f500  absolutely,  and  the  further 
sum  of  $1,000,  on  the  condition  of  success, 
eUher  in  negotiating  a  compromise  by 
sale  of  the  land,  or  In  the  defense  of  the 
action,  or  in  procuring  a  judgment  for- 
feiting the  franchise  of  the  railroad  com- 
pany. As  a  performance  of  this  condition 
It  Is  alleged  that,  by  the  advice  and  as- 
sistance of  the  plaintiff,  a  compromise  of 
the  action  to  condemn  the  right  of  way 
was  effected  by  a  sale  of  defendant's  land 
to  the  plaintiff  in  that  action.  It  is  ad- 
mitted that  defendant  paid  $500  before  the 
commencement  of  this  action,  but  it  is  al- 
leged that  hehas  refused  to  pay  thecontln- 
gentfee  of  $1,000,  or  any  part  thereof.  The 
answer  of  the  defendant  admitshis  express 
promise  to  pay  $500, for  plaintiff's  services 
in  defending  the  action,  and  in  assisting 
to  negotiate  a  compromise  by  selling  his 
land,  etc.,  but  denies  that  he  agreed  to 
pay  $1,000,  or  any  further  sum,  upon  any 
condition  or  contingency  whatever;  and 


alleges,  on  the  contrary,  that  plaintiff  ex- 
pressly agreed  to  accept  $.500  In  full  satis- 
faction for  all  his  services  in  the  deff^nse  of 
that  action,  and  in  assisting  to  negotiate 
a  compromise  thereof;  and  also  denies 
that  the  agreement  extended  to  services  in 
any  contemplated  proceeding  to  forfeit  the 
right  of  the  Lake  Valley  Railroad  Com- 
pany to  oi)erate  Its  road.  It  appears,  and 
is  admitted,  that,  on  the  day  when  the 
trial  of  the  action  to  condemn  defendant's 
land  was  about  to  be  commenced,  the 
case  was  compromised,  through  the  ad- 
vice and  assistance  of  the  plaintiff  In  this 
action,  by  a  sale  of  the  defendant's  laud 
to  the  plaintiff  in  that  action,  for  a  price 
($36,500)  which  the  defendant  consented  to 
take,  and  which  was  then  paid.  As  to 
the  existence  and  terms  of  the  express 
agreement  alleged  In  the  second  count  of 
the  complaint,  the  plaintiff  and  defendant 
were  the  only  witnesses.  The  plaintiff  teB- 
tified  positively  to  such  a  contract  in  all 
its  details;  and  the  defendant  testified  as 
positively  to  the  express  agreement  al- 
le3;ed  In  his  answer,  and  that  there  was 
no  agreement  or  promise  to  pay  any  con- 
ditional or  contingent  fee  in  addition  to 
the  absolute  fee  of  $500.  It  thus  appears 
that  each  pleaded  and  testified  to  a  special 
express  agreement  covering  thewholesub- 
ject-matter  of  the  services  to  be  rendered, 
and  the  fees  or  compensation  to  be  paid 
therefor;  but  as  to  the  existence  of  that 
part  of  the  agreement,  as  alleged  in  the 
complaint,  providing  for  a  contingent  fee 
or  any  compensation  In  addition  to  the 
absolute  fee  of  $500,  their  testimony  was 
squarely  and  Irreconcilably  conflicting. 
If  the  testimony  of  either  is  wholly  true, 
there  could  have  been  no  implied  contract 
as  to  the  compensatlr>n  to  be  paid  for 
any  part  of  the  services  rendered,  and 
consequently  no  recovery  upon  the  first 
count  of  the  complaint,  since,  to  justify  a 
verdict  for  the  plaintiff  on  the  first  count, 
the  Jury  must  have  found  (1)  that  there 
was  no  valid  express  agreement  as  to 
what  compensation  should  be  paid  for  the 
services,  or  for  some  part  thereof;  and  (2) 
that  the  value  of  the  services  actually 
rendered  exceeded  the  sum  of  $500,  which 
had  been  paid.  On  the  trial  of  this  case, 
M.  P.  Bennett,  W.  S.  Wood,  and  Patrick 
Roddy  were  examined  as  expert  witnesses 
for  ttie  plaintiff  to  prove  what  would  be 
a  reasonable  contingent  attorney's  fee  to 
be  paid  by  defendant  to  plaintiff,  in  the 
action  to  condemn  defendant's  land,  upon 
hypothetical  statements  of  facts,  em- 
bracing all  the  facts  stated  in  the  second 
count  of  the  complaint,  and  some  others, 
which  were  entirely  irrelevant.  Upon 
these  hypothetical  statements  Mr.  Reddy 
and  Mr.  Wood  were  asked  what  would  be 
a  reasonable  contingent  fee.  To  these  ques- 
tions, the  attorneys  for  the  defendant  ob- 
jected, on  several  grounds,  among  them, 
that  the  questions  were  irrelevant  to  any 
issue  made  by  the  pleadings.  The  court 
overruled  the  objections,  and  the  witness- 
es answered,  in  8ub.stance,  that,  in  addi- 
tion to  the  absolute  fee  of  $.500,  a  contingent 
fee  of  $1,000  to  $1,.500  would  have  been  a 
reasonable  contingent  fee. 

1.  The  appellant's  counsel   insist   that 
the  court  erred  in  overruling  their  objec- 
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tloD  to  these  questions.  I  think  the  ob- 
lectlon  should  have  been  sustained,  for, 
while  there  was  an  issue  as  to  the  value 
of  the  actual  services  alleged  in  the  quan- 
tarn  meruit  count,  there  was  no  Issue  as 
to  the  value  or  reasonableness  of  the  con- 
ditional or  contingent  fee  which  is  the  sub- 
ject of  the  second  count.  An  obligation 
to  pay  a  contingent  fee  Is  necessarily  the 
creature  of  an  express  agreement,  and  is 
not  implicated  in  the  mere  rendition  of 
valuable  services  by  request,  as  Is  the  un- 
conditional obligation  to  pay  the  reason- 
able value  of  such  services.  Nor  does  the 
amount  of  a  contingent  fee  depend  upon, 
or  necessarily  coincide  with,  the  value  of 
the  services  for  which  It  Is  to  be  paid :  nor 
in  the  absence  of  fraud  upon  Its  reason- 
ableness. Whether  or  not  the  plaintiff 
was  entitled  to  recover  a  contingent  fee 
of  $1,000,  depended  entirely  upon  proof  of 
the  express  contract  alleged  In  the  second 
count,  and  performance  of  the  express  con- 
ditions of  that  contract,  on  his  part. 
That  the  evidence  objected  to  may  have 
confused  the  jury  to  the  prejudice  of  the  de- 
fendant  seems  probable  from  the  fact  that 
there  was  no  evidence  of  the  valae  of  the 
distinct  services  actually  rendered,  consid- 
ered In  connection  with  the  fourteenth  in- 
struction to  the  jury. 

2.  Counsel  for  appellant  further  contend 
that  the  court  erred  in  giving  to  the  Jury 
the  instruction  numbered  14,  of  which  the 
following  is  a  copy :  "It  is  admitted  that 
plaintiff  did  render  some  service,  und  if 
you  do  not  And  that  there  was  an  express 
contract,  as  stated  by  either  plaintiff  or 
defendant,  the  services  being  admitted, 
also  it  is  admitted  that  plaintiff  has  been 
paid  $500  for  his  services.  If  you  are  sat- 
isfied that  plaintiff's  services  were  worth 
more  than  the  $500,  you  will  render  a  ver- 
dict for  i)laintiff  for  any  amount  above 
$500  that  you  find  such  servicer  to  be 
worth,  not  esceedhig  the  sum  of  $1,000." 
I  think  this  instruction  erroneous  for  the 
reason  that  there  was  no  evidence  tending 
to  prove  that  the  services  actually  ren- 
dered '•  were  worth  more  than  $500, "  or 
any  sum  whatever.  The  testimony  o' 
Messrs.  Wood  and  Reddy  was  expressly  ap- 
plicable to  a  contingent  fee  alone,  in  an- 
swer to  the  question,  what  would  have 
been  a  reasonable  contingent  fee  under  the 
circumstances  stated?  And  the  circum- 
stances stated  in  this  hypothetical  ques- 
tion Included,  not  only  the  conditions  up- 
on which  It  was  alleged.  In  the  second 
count,  that  th(  contingent  fee  was  to  be 
paid,  but  others  not  alleged  In  either 
count.  Messrs.  Wood  and  Koddyexjvressed 
no  opinion  as  to  the  ilistiuct  value  of  the 
services  actually  rendered.  Mr.  Bennett 
expressed  the  opinicm  that  "$2,000  would  ' 
be  a  reasonable  attorney's  fee  in  the  case ; " 
but  this  opinion  is  not  based  solely  upon 
the  services  actually  rendered,  but  partly 
upon  the  consideration  of  plaintiff's 
"agreement  to  follow  the  case  throughout, 
into  whatever  court  it  might  be  taken,  and 
his  agreement  to  prosecute  quo  warr/mto 
proceedings  for  a  forfeitui-e  of  the  charter 
of  the  Lake  Valley  Railroad  Company  In 
case  of  adefeat  In  thecondeninntion  rn.se. '' 
Yet  it  appears  that  no  services  were  ren- 
dered  under  these   parts   of    the   agree- 


ment. Mr.  Bennett's  opinion  was  evident- 
ly Intended  to  be  applicable  to  the  sec- 
ond count  alone;  but,  whether  so  Intend- 
ed or  not.  It  Is  not  applicable  to  tHe  first 
count.  Upon  what  evidence,  under  the 
fourteenth  Instruction,  was  the  Jury  to  be- 
come "satisfied  that  plaintiff's  services 
(actually  rendered]  were  worth  more  than 
.500,  "If  not  upon  the  Irrelevant  testimony 
of  Messrs.  Wood,  Reddy,  and  Bennett?  The 
case  seeme  to  have  gone  to  the  jury  In  a 
tangled  state;  and,  to  say  the  least.  It 
does  not  appear  that  the  Jury  may  not 
have  been  confused  and  misled  to  the  prej- 
udice of  the  defendant  by  the  erroneous  In- 
struction given,  and  the  irrelevant  evidence 
admitted.  I  therefore  thmk  the  judgment 
and  order  should  be  reversed,  and  a  new 
trial  granted. 

We  concur:  Gibson,  C.  ;  Foote.  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  judgment  and 
order  are  reversed  and  a  new  trial  granted. 

I  dissent:  Beatty,  C.  J. 


State  v.  Cody. 
(Supreme  Court  of  Oregon.    March  5,  1S90.) 
For  majority  opinion,  see  23  Pac.  Rep. 
891. 

Lord,  J.  (.dissenting.)  It  will  be  my  ef- 
fort to  submit  my  views  briefly,  as  they 
can  serve  no  other  purpose  than  to  furnish 
the  reasons  for  my  dissent.  The  main 
point  upon  which  the  case  Is  decided  was 
suggested  in  the  brief,  but  notnrgned,and 
is  to  the  effect  that  the  evidence  does  not 
warrant  the  verdict,  or  is  insufficient  to 
constitute  proof  of  mayhem.  It  Is  based 
on  the  theory  that  theevidence  only  shows 
a  mutual  altercation  or  quarrel  suddenly 
developed  into  a  fight,  during  the  heat  and 
excitement  of  which  the  defendant  bit  out 
a  piece  of  the  under-lip  of  one  Morln.  The 
opinion  admits  that  the  offense  may  be 
committed  as  charged,  but  affirms,  as  a 
matter  of  law.  that  the  evidence  does  not 
show  that  it  waspurposely  or  maliciously 
done,  because  It  was  done  or  committed 
during  the  progress  of  a  fight,  suddenly 
precipitated,  and  In  the  heat  and  excite- 
ment of  passion,  when  the  defendant  was 
incapable  of  forming  u  purpose  or  acting 
from  motives  of  malice,  and  therefore  there 
is  wanting  an  essential  ingredient  to  con- 
stitute the  offense  charged. 

For  the  purpose  of  this  case  only,  I  am 
willing  to  accept  the  view  that  a<i  Injury 
of  the  character  charged,  committed  on  a 
person  during  the  heat  of  a  fight,  not  de- 
liberately or  purposely  sought  and  forced 
on  the  other  without  his  consent  and. 
against  his  protest,  will  not  constitute 
sufficient  proof  of  mayhem,  and  is  conclu- 
sive of  this  case.  As  all  questions  of  faci 
belong  exclusively  to  the  Jury,  the  court 
cannot  invade  its  province  except  to  ex- 
amine it  tor  the  purpose  of  ascertaining 
whether  thei-e  ts  any  evidence,  or  such  a 
defect  in  It,  as  the  law  declares  will  not 
warrant  a  verdict  of  guilty.  But  If  there 
is  any  evidence  tending  to  show  there  was 
matter  material  for  the  jury  to  consider. 
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although  ditferent  men  might  dlBagree  aa 
to  the  conclU8ions  to  be  drawn  from  it,  ev- 
idence that  tended  to  show  that  the  de- 
fendant did  not  act  from  Riidden  heat  of 
pnaaiun,  whether  weak  or  strong,  but 
that  he  deliberately  and  purposely  forced 
a  fight  on  the  other  airainst  his  will  and 
protest,  and  in  the  course  of  which  he  per- 
petrated the  crime  of  mayhem,  although 
there  may  be  other  evidence  tending  to 
contradict  It,  the  material  facts  involved 
In  the  Issue  are  controverted,  and  the  in- 
ferences to  be  drawn  from  them  are  uncer- 
tain and  disputed,  and  are  exclusively  for 
the  jury.  A  motion  of  this  character  Is 
said  to  be  equivalent  to  a  demurrer  to  ev- 
idence; that  It  serves  the  same  purpose, 
and  \b  to  be  tested  by  the  same  rules ;  and 
that  as  such  It  not  only  admits  the  facts, 
but  also  every  conclusion  which  a  jury 
might  fairly  or  reasonably  infer  from 
them.  In  such  case  it  must  be  borne  in 
mind  that  the  facts  submitted  In  evidence 
are  to  be  taken  as  true,  not  disputed,  but 
admitted,  and  concede  to  the  state,  as 
plaintiff,  every  proper  Inference  which  may 
be  fairly  drawn  from  them,  and  that  the 
defendant,  granting  all  this,  nevertheless 
claims  that  the  evidence  is  insufficient  to 
sustain  tbecrime  with  which  he  is  charged. 
In  considering  a  like  motion,  that  eminent 
Jurist,  Mr.  Justice  Dillon,  said:  "It  must 
be  assumed  that  all  the  evidence  in  tho 
case  is  true,  and  that  the  witnesses  are 
cre<iible,  for  if  there  are  questions  relating 
to  the  credibility  of  witnesses,  or  if  what 
the  evidence  proves  depends  upon  the  cred- 
ibility of  witnesses  or  upon  the  proper  de- 
duction to  be  drawn  from  the  evidence, 
these  are  questions  not  for  the  court,  but 
for  the  Jury  under  the  direction  of  the 
court."  And  referring  to  the  right  of  the 
jury  to  pass  upon  the  evidence,  whether 
weak  or  strong,  citing  from  another 
United  States  case,  he  says:  "It  was  not 
proper  for  the  court  to  wrest  this  part  of 
the  case,  more  than  any  other,  from  the 
exercise  of  their  judgment.  The  instruc- 
tions overlooked  the  line  which  separates 
twoseparatesplieresof  duty.  Though  cor- 
relative they  are  distinct,  and  It  is  impor- 
tant to  the  right  administration  of  justice 
theyshould  bekeptso.  It  is  as  much  within 
the  province  of  the  jury  to  decide  questions 
of  fact  as  of  the  court  to  decide  questions 
of  law.  The  jury  should  take  the  law  as 
laid  down  by  the  court,  and  give  it  full  ef- 
fect. But  its  application  to  tlie  facts,  and 
tlie  facts  themselves,  it  is  for  them  to  de- 
termine. These  are  the  checks  and  bal- 
ances which  give  to  the  trial  by  jury  Its 
value.  Experience  has  proved  their  Im- 
portance. They  are  Indispensable  to  the 
harmony  and  proper  efBcacy  of  the  sys- 
tem. Such  is  the  law."  U.  S.  v.  Babcock, 
3  Dill.  578,  and  cases  cited.  In  the  light  of 
the  law  as  thus  expounded,  and  which  no 
one  will  dispute,  it  becomes  our  duty  to 
examine  the  evidence,  and  if  there  is  any 
which,  if  taken  as  true,  tends  to  show  that 
the  flght  was  not  the  sudden  outgrowth  of 
a  mere  altercation  ordisimte,  butwas  pur- 
posely and  dellbcrutely  inaugurated  and 
prosecuted  by  the  defendant  against  the 
man  Morin,  and  that  the  offense  was  com- 
mitted during  the  progress  under  such  clr- 
eumstances  created  by  the  defendant,  and 


that  these  facts  present  material  matter 
from  which  to  deduce  the  Inference  of  pur- 
pose or  motive  which  prompted  tho  de- 
fendant to  commit  the  act  charged,  then, 
such  facta  as  evidence  being  material  to 
the  issue,  although  there  is  other  evidence 
in  contradiction  of  it,  they  are  exclusively 
for  the  consideration  of  the  Jury.  For  no 
proposition  Is  better  settled  when  the  ev- 
idence is  conflicting  or  the  facts  contro- 
verted, and  the  inferences  to  be  drawn 
from  them  are  uncertain  and  disputed,  al- 
though different  men  equally  sensible,  and 
equally  Impartial,  would  make  different 
inferences,  than  that  the  law  commits  the 
case  to  the  decision  of  the  jury  under  In- 
structions from  the  court.  In  advance  I 
may  say  I  shall  take  the  position  that 
there  Is  evidence  tending  to  show  that 
Morin  was  not  engaged  In  any  dispute 
with  the  defendant  out  of  which.  In  the 
beat  of  the  moment,  a  sudden  flght  was 
precipitated,  but  that  tbedefeodant  sought 
him,  and  charged  him  with  doing  tha^ 
which  he  denied,  and  deliberately  struck 
and  forced  him  to  flght,  and  that  when  he 
had  him  down  and  at  his  mercy  the  defend- 
ant bit  him  on  the  Up  and  cheek  and  finger, 
while  he  was  calling  out  to  the  defendant 
to  "let  me  up,  and  not  bite  me;"  and  that 
the  defendant  paid  no  heed  to  his  entreat- 
ies, and  that  when  Mr.  Freeman  invoked 
some  one  to  mtertere  to  stop  "tne  disgrace- 
ful fight,"  the  brother  of  the  defendant,  in 
effect,  defied  any  one  to  interfere,  and  that 
when  at  last  he  was  released  from  the 
grasp  of  his  assailant,  and  Morin  got  tip 
covered  with  blood,  he  dealt  him  a  severe 
blow  in  the  face.  I  admit  that  there  is 
other  evidence  introduced  by  the  defend- 
ant that  contradicts  this,  and  tends  to  en- 
tabiish  the  state  of  facts  suggested  in  the 
opinion,  but  this  only  goes  to  show  that 
the  facts  In  controversy  are  disputed,  and 
that  the  evidence  is  conflicting,  in  whicli 
case  its  proper  solution  necessarily  depends 
upon  the  credibility  to  be  attacbed  to  the 
witnesses,  all  of  which  only  shows  more 
emphatically  and  conclusively  that  the 
case  is  for  the  decision  of  the  jury,  and  not 
of  the  court. 

Morin  in  substance  testlfled  that  he  was 
engaged  at  the  Holton  House  as  porter, 
and  on  the  17th  of  March,  while  he  was  at- 
tending to  his  duties  as  porter,  he  had  some 
words  with  the  bell-boy,  who  insisted  on 
running  the  elevator  up  and  down  in  such 
a  manner  as  to  Interfere  with  his  work.  He 
says:  "I  went  up  in  the  elevator, and  left 
the  elevator  there  until  I  fetched  f  'le  bag- 
gage In.  I  had  two  more  valises  to  fetch 
there,  and  when  I  was  in  the  room  some 
one  rang  the  bell  tor  the  elevator,  and  the 
bell-boy  Frank  ran  the  elevator  down, 
and  when  he  came  down,  and  stopped 
there,  I  warned  him  not  to  do  so,"  etc. 
"Then  I  came  down-stairs  with  the  bag- 
gage. I  had  six  trunks  to  run  out  on  the 
sidewalk  for  the  expressman,  so  I  run 
them  out,  and  helped  him  to  put  them  in 
the  express  wagon."  It  may  not  be  amiss 
to  say,  at  this  point,  that  I  have  been 
thus  particular  in  stating  this  matter  in 
order  to  show  the  frame  of  mind,  the  re- 
lation of  the  parties,  and  the  condition  of 
affairs  which  existed  prior  to  the  fight. 
Continuing,  he  says:     "When  I  got  done 
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•with  the  work  I  came  In  the  office,  and 
was  Bitting  by  the  elevator  talking  to 
Buuie  one,  and  AI.  Cody  called  me.  He 
Bays:  'Frenchy,'  (he  called  me  by  the 
name  o! '  Frenchy.')  I  says,  '  Well ;'  and 
1  walked  to  the  desk.  He  was  writing  a 
mesBHge  or  a  letter,  and  he  said  to  me, 
'The  next  time  you  raise  yoor  hand  on 
that  boy  1  will  break  your  ueck.'  I  says, 
•1  didn't  raise  my  hand  on  that  boy.'  He 
replied,  'You  are  a  damned  liar;'  and 
struck  me  In  the  eye  at  the  same  time.  In 
the  left  eye,  with  his  right  hand.  He 
made  forward  round  fnmt  of  the  desk  In 
the  oflBce,  and  clinched  me,  and  I  clinched 
him,  and  the  two  of  us  ■wrestled  around  on 
the  floor  until  some  one  was  going  to  In- 
terfere, and  1  heard  Arthur  Perkins  say, 
'Let  them  fight  It  out.'  When  I  fell  back 
on  the  table  he  was  on  the  top  of  me,  and 
he  put  hie  teeth  into  m.v  cheek,  there,  [ex- 
hibiting the  mark.  That  is  a  part  of  the 
evidence  this  court  Is  unable  to  see,]  Then 
I  pushed  him  back  wltli  my  hand,  so  that 
be  could  not  distlgure  me,  and  he  got  hold 
of  my  thumb  and  bit  that  also,  and  there 
is  the  niark  and  scar  on  that  yet.  I  had 
to  get  It  lanced  three  times  from  blood  pois- 
oning, and  Dr.  Wheeler  and  Dr.  Hand 
could  tell  you  the  same  thing.  When  I 
managed  to  get  my  thumb  away  from 
him,  then  he  took  my  Up, and  took  a  piece 
out  of  my  lip  here,  and  then  got  hold  of 
my  finger  here,  which  has  the  scar  yet." 
Juror.  "Let  me  see  that  finger."  Witness 
exhibits  to  the  jury  his  finger,  lip,  and 
cheek.  "He  got  hold  of  my  lip  with  his 
teeth,  and  bit  it,  and  bit  a  piece  off  of  It, 
so  when  I  managed  to  push  him  away 
from  me,  he  caught  hold  of  my  right  fin- 
ger, "etc.  Referring  to  his  lip,  he  said: 
"The  piece  was  taken  off  from  here.  It 
has  healed  up.  The  lip  Is  drawn  up  again, 
but  It  shows  disfiguration."  It  roust  be 
borne  In  mind  that  some  of  the  state- 
ments were  visible  to  the  jury,  If  true,  and 
that  they  were  In  a  position  to  estimate 
their  value,  and  draw  the  proper  infer- 
ence from  them.  Continuing,  he  said: 
"While  he  had  my  finger  In  bis  mouth, 
and  chewing  it,  I  said  to  the  people  stand- 
ing around, 'Don't  you  see  that  man  is 
biting  me,  and  trying  to  disflgrure  me  for 
life?'  and  no  one  seemed  to  pay  any  at- 
tention to  It."  .\nd  right  here,  let  It  be 
observed.  If  what  the  witness  stated  Is 
true,  and  the  Jury  are  the  judges  of  that, 
are  these  not  facts  from  which  the  Infer- 
ence of  the  defendant's  purpose  may  be 
drawn?  He  had  bitten  him  on  the  cheek 
and  thumb,  a  piece  out  of  the  lip,  and 
lastly  on  the  finger,  and  the  witness  evl- 
dentl.v  thought,  by  his  expression  or  dec- 
larations made  while  suffering  from  the 
pain  Inflicted  by  this  bite  and  during  the 
fight,  that  his  purpose  was  to  disfigure 
blm.  It  certainly  ought  not  to  require 
the  argument,  "  put  yourself  In  his  place, " 
to  know  that  these  arc  facts  admissible 
for  the  purpose  of  showing  the  Intent 
with  which  the  offense  charged  was  com- 
mitted. Recurring  to  the  witness,  he 
says:  "I  told  him, 'Cody,  don't  bite  me,' 
and  that  I  said  three  or  four  times.  When 
I  got  np,  and  saw  that  I  was  disfigured 
for  life,  I  got  a  pistol,  and  opened  fire  up- 
on blm, "  etc.  Mr.  Freeman,  who  was  be- 
v.2iP.no.l8--57 


Ing  shaved  in  the  barber-shop  in  the  ad- 
joining room,  when  the  fight  occurred, 
and  is  an  officer  In  the  Oregon  Railway 
&  Navigation  Company,  testifies  that :— "  I 
heard  a  scufiSe,  and  I  thought  I  would  go 
and  see  If  I  could  not  stop  the  trouble, 
but  I  found  that  I  could  not  do  anything. 
J  called  upon  some  of  them  to  stop  it,  and 
they  said:  'Let  them  fight  It  out.'  Arthur 
Perkins  said:  'Let  them  fight  it  out.'  I 
think  I  asked  them  why  they  did  not  stop 
tills  disgraceful  fight.  Cody's  brother  was 
there  on  the  occasion,  and  seemed  to  be 
defending  his  brother,  keeping  the  crowd 
back,  and  after  Perkins  said, 'Let  them 
fight  it  out,'  this  man  (Cody's  brother) 
turned  and  defied  anybody  to  Interfere. 
Morin  was  underneath  Cody,  and  he  said  he 
wanted  to  he  let  up,  let  alone.  He  aald 
he  didn't  want  to  fight,  but  be  wanted 
to  be  let  alone, '  Take  ihim  off,'  or  some- 
thing like  that.  1  thln^-  that  was  the 
words.  His  condition  wa.s  bloody.  There 
was  l)lood  all  over  his  face.  The  French- 
man (Morin)  was  cut  badly."  Replying 
as  to  the  character  of  the  fight,  he  said : 
"  I  could  not  see  any  blows  struck,  and 
did  not  see  any.  They  seemed  to  be 
clinched  and  close  together.  Their  heads 
seemed  to  be  close  together.  The  back  of 
Cody's  head  was  next  to  me,  and  I  could 
not  see  what  he  was  doing.  Cody  was  on 
the  top  of  him.  Morin  was  bloody  when 
they  separated,  when  he  got  np,  and  Co- 
dy struck  him  a  blow  after  they  got  up 
and  separated, "etc.  Rudolph  Marsch, 
a  barber  in  the  Holton  House,  who  was 
engaged  in  shaving  Mr.  Freeman  at  the 
time  the  row  occurred,  among  other 
things,  said:  "I  saw  Cody  on  top  of  Mo- 
rin, and  1  heard  Morin  say, '  Let  go ;  don't 
bite  me.'  That  be  heard  Morin  cry  out, 
'Let  me  up,'  and  'Don't  bite  me,'  three 
times,"  etc.  Another  witness  was  Dr. 
Rand,  who  described  the  wound  on  the 
lip,  the  slse  of  it,  etc. ;  that  It  was  caused 
by  the  teeth ;  but,  as  these  facts  are  not 
questlonefl.  It  is  unncessary  to  consider 
them  further.  Several  other  witnesses 
were  examined  whose  testimony  is  cor- 
roborative of  the  facts  that  be  was  bit 
on  the  cheek  and  finger  and  thumb,  and 
that  a  piece  whs  bit  out  of  bis  lip,  and 
one  of  whom  seemed  to  think  that  Morin 
was  "  chewed "  quite  severely,  but  we 
have  not  the  space  nor  time  for  further 
detail,  nor  Is  it  necessary,  as  a  sutficient 
quantity  of  the  testimony  Is  already  pre- 
sented to  serve  that  purpose  of  my  argu- 
ment, and,  I  think,  to  show  that  the  Judg- 
ment rendered  cannot  be  sustained  on  the 
theory  propounded. 

As  the  evidence  we  have  recited  must  be 
taken  as  true,  and  stands  confessed,  the 
plaintiff  is  entitled  to  every  fair  and  rea- 
sonable Inference  of  which  Itis  susceptible, 
and  If  It  Is  material,  whether  weak  or 
strong,  or  about  which  men  of  equal  intel- 
ligence and  fairness  might  differ,  it  is  for 
the  Jury,  and  cannot  be  reviewed  by  the 
court  without  a  usurpation  of  their 
duties,  however  honestly  or  unconsciously 
done.  Analyzing  this  evidence.  It  shows 
that,  at  the  time  Morin  was  called  to 
hlin  by  the  defendant,  he  was  seated  by 
the  elevator,  chatting,  he  thinks,  with 
some  one,  and  utterly  unconscious  of  anjr 
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boBtiUties  or  controversy  between  blmself 
and  detendant,  and  in  tact,  bo  far  as  he 
was  concerned,  there  was  none  by  the 
record.  Morin  re8\)onded  promptly  to  the 
defendant's  summons,  saying,  "Well," 
and  the  first  words  of  the  defendant, 
Indeed  by  what  he  said,— that  be  would 
"break  Morln's  neck,"— were  Indicative  of 
a  spirit  and  purpose  which  contemplated 
a  more  heinous  offense  than  he  subse- 
quently committed.  But,  waiving  this 
view,  they  Indicated  at  least  a  spirit, 
backed  by  a  purpose  already  formed,  of 
hostility  and  injury  to  Morin;  or,  if  there 
is  any  doubt  at  this  point,  it  is  conclu- 
sively shown  by  the  defendant's  conduct 
which  immediately  succeeded,  for,  when 
Morin  denied  bis  accusation,  he  instantly 
called  blm  "  a  damned  liar, "  and  followed 
it  with  a  blow  in  his  face,  and  clinched 
bim.  Thus  far  Morin  is  a  passive  party, 
and  has  done  nothing  to  engender  any 
heat  of  temper  or  cause  hostilities.  There 
Is  no  controversy  or  dispute.  Nor  is  there 
any  mutual  altercation  between  them 
which,  from  bandying  epithets,  the 
temper  of  the  parties  growing  moi-e  and 
more  Inflamed,  is  suddenly  and  unexpect- 
edly developed  Into  a  fight,  and  during  the 
progress  of  which  the  offense  charged  was 
committed.  In  that  kind  of  case  the  facts 
might  preclude  the  idea  of  malice  or  pur- 
pose; but  when  all  the  acts  and  conduct  of 
the  other  party  Indicate  a  determined 
spirit  of  hostility,  and  a  purpose  to  injure. 
It  isaiegitimate  Inti-rence  that  he  Intended 
the  consequences  inflicted  by  his  acts.  The 
Jurybavea  rightto  make  this  inference  un- 
til by  other  proof  he  overcomes  it  in  some 
way,  and  establishes  the  fact  to  be  other- 
wise. The  purpose  to  injure  or  malice  is 
formed  before  the  tight  and,  when  he  in- 
augurates it,  all  that  follows  is  presumed 
to  be  incident  to  that  purpose,  and  the 
heat  of  the  battle  only  adds  vim  to  its  ex- 
ecution ;  but,  In  the  other  case,  the  pur- 
pose is  wanting,  and  when  from  word  to 
word  tlie  dispute  grows  into  a  quarrel, 
and  a  fight  is  suddenly  precipitated,  the 
heat  of  battle,  and  its  excitement,  excludes 
the  idea  of  a  deliberately  formed  purpose 
or  malice.  As  evidence  of  facts  from 
which  the  inference  of  purpose  or  malice 
may  be  drawn,  consider  the  character  of 
the  "disgraceful  fight,"  as  Mr.  Freeman 
called  It.  It  was  one  of  biting  more  than 
blows.  Mr.  Freeman  saw  no  blows,  ex- 
cept the  one  after  the  separation,  but  he 
saw  their  heads  together,  and  the  defend- 
ant "was  on  top,  and  the  result  showed 
that  the  defendant  was  biting.  More,  the 
progress  of  the  fight  shows  that  as  fast 
as  Morin  got  loose  from  his  teeth  in  one 
place  he  seized  him  in  another,  and  so 
kept  on  until  he  had  gone  from  cheek  to 
thumb,  lip,  and  finger,  and  despite  his  en- 
treaties to  be  "  let  up  "  and  "  not  to  bite 
me,"  reiterated  three  or  four  times,  and 
bis  vain  appenis  to  the  crowd  to  witness 
that  the  defendant  was  biting  him,  etc., 
the  defendant,  who  seems  to  hare  been 
suiTounded  by  his  friends,  and  one  of 
whom  defied  Interference,  paid  no  heed  to 
his  cries.  The  " disgraceful  fight"  could 
not  be  stopped,  and  the  defendant  con- 
tinued to  bite  until  Morin,  when  released, 
looked  as  if  he  bad   encountered   a  wild 


beast,  so  bitten  and  bloody  was  his  ap- 
pearance. Take  all  these  facts  together, 
and  consider  how  the  fight  was  Initiated, 
that  it  was  not  a  fight  struck  out  sudden- 
ly from  mutual  altercation,  but  that  It 
was  deliberately  begun  by  the  defendant, 
and  forced  upon  Morin  despite  his  pro- 
tests, and,  during  its  progress,  the  con- 
stancy with  which  the  defendant  bit  bim 
despite  his  appeals  to  let  him  up,  and  not 
bite  him,  and  can  it  be  said  that  these  cir- 
cumstances do  not  tend  to  support  the 
charge,  and  are  not  material  evidence  for 
the  consideration  of  the  Jury?  Do  they 
not  tend  to  show  that  the  offense  was 
committed,  not  during  the  excitement  of 
an  unpremeditated,  but  a  pi-emedltated, 
fight,  forced  on  an  unoffending  party? 
Do  they  not  show  after  the  fight  was  be- 
gun that  the  defendant  conducted  It  with 
brutality  and  a  determined  spirit  to  In- 
jure? Are  not  these  circumstances  buf- 
ceptlhle  of  the  inference  that  the  act 
charged  was  done  purposely  or  mali- 
ciously, and  whether  weak  or  strong,  if 
they  are,  the  Inference  is  for  the  Jury,  and 
not  for  the  court.  A  man  cannot  force  a 
fight  on  another,  and  during  the  progress 
of  It  commit  the  offense  charged,  and  then 
plead  the  heat  and  paBsion  of  its  brutal 
prosecution  to  escape  the  consequences  of 
his  crime.  To  allow  such  an  argument  or 
defense  any  ruffian  might  force  a  man  of 
peace,  and  law-abiding.  Into  a  fight  for 
the  purpose  of  Infiicting  such  an  Injury, 
and  when  he  had  consummated  his  pur- 
pose, and  disfigured  his  victim  for  life, 
escape  the  just  punishment  of  bis  crime. 
The  law  will  not  allow  a  man  to  create 
the  conditions  which  give  birth  to  bis 
crime,  and  escape  the  consequences  of  it. 
Of  course  I  am  considering  these  facts 
only  for  the  purpose  of  showing  that 
there  are  facts  material  in  the  case,  and 
that  taken  as  true,  as  required  to  be,  they 
will  not  warrant  the  conclusion  reached 
by  my  associates.  Nor  does  It  make  any 
difference  that  there  Is  other  evidence 
which  contradicts  it,  for  that  only  renders 
the  argument  more  conclusive  that  the 
case  is  for  the  decision  of  a  jury,  and  not 
for  the  court.  It  may  be  that  the-  result 
I  reach  might  inflict  pain  and  sorrow,  and 
if  so,  while  I  should  regret  it,  it  could 
afford  me  no  excuse  for  dereliction  of 
duty.  I  am  bound  to  be  governed  by  the 
record,  and  when  that,  as  certified  to  us, 
makes  a  case  for  the  Jury ,  the  matter  is  for 
them  to  decide,  and  beyond  our  interfer- 
ence. But  if  I  couid  consent  to  pass  in 
silence  this  point,  the  principle  declared 
In  the  next  Is  so  at  variance  with  my  views 
of  the  law  that  I  shonld  violate  my  sense 
of  duty  not  to  record  my  dissent. 

I  cannot  concur  In  the  proposition  that 
we  may  look  at  any  other  matter  in  a  bill 
of  exceptions  save  such  as  has  been  except- 
ed to  and  assigned  as  error.  On  the  con- 
trary, I  hold  it  is  only  such  particular 
matter  as  the  trial  court  has  been  required 
to  decide  in  the  progress  of  the  trial,  which 
has  been  excepted  to,  and  certified  to  ns 
as  alleged  error,  that  is  the  subject  of  ap- 
pellate review,  or  of  which  we  can  take 
cognizance.  Any  other  view  seems  to  me 
to  be  in  conflict  with  the  purpose  of  a  bill 
of  exceptions,  and  the  matter  it  should 
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oontaln.  It  Involves  no  question  of  con- 
sent or  disBent  of  the  defendant,  but  sim- 
ply whether  the  bill  of  exceptions  certified 
to  us  tiiat  the  mutter  cumplnlned  of  was 
derided  by  the  court,  and  excepted  to,  as 
error,  and  put  therein  for  the  purpose  of 
having  it  reviewed  and  decided  in  the  ap- 
pellate court.  Where  the  trial  court  has 
charged  no  proposition  of  law,  nor  made 
any  decision  in  the  progress  of  the  trial 
not  excepted  to  and  reserved  for  the  ap- 
I>ellate  court,  or  where  the  trial  court  has 
omitted  to  charge  some  matters  that 
counsel  claimed  it  ought  to  have  charged, 
but  to  which  counsel  did  not  call  the  at- 
tention of  the  court,  and  require  it  to  so 
charge,  so  that  the  point  claimed,  and  the 
decision  upon  it,  may  be  excepted  to,  and 
out  in  the  record  or  bill  of  exceptions,  and 
certified  to  us,  as  alleged  error,  there  is 
nothing  In  the  record  for  our  cognizance, 
and  which  we  can  examine  and  decide.  The 
fact  that  the  whole  of  the  evidence  may 
be  In  the  record  for  some  particular  as- 
signment of  error  gives  us  no  right  to  pry 
into  it  to  discover  some  other  error  not 
alleged,  or  that  all  of  the  instructions  are 
Included  in  it  to  serve  some  special  pur- 
pose assigned  as  error,  as  that  such  In- 
structions do  not  cover  certain  instruc- 
tions asked  and  refused  and  excepted  to 
as  error,  gives  us  cognizance  or  the  right 
to  examine  and  consider  any  other  error 
than  that  reserved  and  assigned,  and  to 
which  we  are  bound  to  confine  our  de- 
cision. No  other  is  certified  to  us  by  the 
trial  court,  and,  in  legal  contemplation, 
no  other  can  be  before  us  for  onr  cogni- 
zance. A  " bill  of  exceptions  "  is  defined  to 
be  a  statement  in  writing,  on  an  objection 
made  by  a  party  to  the  decision  of  the 
court  on  a  point  of  law,  clearly  stating 
the  objection,  with  the  facts  and  circum- 
stances upon  which  it  is  foitnded,  and,  in 
order  to  attest  its  accuracy,  signed  and 
sealed  by  the  Judge  or  court  who  made 
the  decision,  the  object  being  to  put  the 
decision  objected  to  upon  record  for  the 
Information  of  the  court  having  cognizance 
of  the  cause  in  error.  2  Amer.  &  Eng.  Enc. 
Law,  218.  It  was  said  by  this  court  in 
State  V.  Drake,  11  Or.  898, 4  Pac.  Rep.  1204: 
"Originally  at  common  law  no  matter 
could  be  assigned  as  error  except  such  as 
appeared  in  the  record,  and,  as  the  parties 
were  bound  by  it  as  absolute  verity,  they 
were  not  allowed  to  impugn  or  contradict 
it  by  averment.  The  rulings  of  the  court 
in  the  progress  of  the  trial,  and  often  of 
vital  importance,  did  not  appear  in  the 
record,  nor  were  there  any  means  of  in- 
troducing them  into  it,  and  the  conse- 
quence was  that  the  party  believing  him- 
self p.ggrieved  was  without  remedy.  To 
obviate  and  remedy  this  defect,  the  stat- 
ute. 2  VVestLD.  (13  Ed.  I,)c.  31,  was  i)as6ed, 
which  established  In  practice  what  is  now 
known  as  a  bill  of  exceptions.  Its  object 
was  to  bring  In  the  record  the  particular 
matter  excepted  to  and  supposed  to  be 
error,  and  which  the  record  would  not  oth- 
erwise disclose,  to  lay  the  foundation  for 
proceedings  in  error.  It  is  required  there- 
fore to  be  In  writing,  clearly  stating  the 
point  wherein  the  court  is  supposed  to 
nave  erred,  with  the  necessary  facts  and 
drcamstances  to  attest  the  accuracy  and 


authority  of  which  it  must  be  signed  and 
sealed  by  the  judge  who  made  the  ruling 
or  decision. "  It  must  be  clear,  then,  that 
a  bill  of  exceptions  only  Ilea  to  such  errors 
of  law  as  have  been  madeduringtbe  prog- 
ress of  the  trial,  and  to  which  counsel 
have  reserved  exceptions,  and  that  it  can 
properly  only  contain  such  matter  as  on 
which  the  decision  to  be  reviewed  is  found- 
ed, and  only  those  to  which  such  decision 
applies,  whether  these  be  made  in  deciding 
as  to  the  admissibility  of  evidence.  In- 
structions, or  in  accepting  or  rejecting 
wltueRses,  etc.  If  I  am  right  in  this  view, 
the  circuit  court  Is  reversed  for  an  error 
not  alleged  and  certified  to  us,  ana  not, 
therefore,  in  the  bill  of  exceptions  for 
our  Information  and  cognizance.  Nor  is 
any  constitutional  right  of  the  defendant 
waived  or  violated.  The  case  of  Cancemi 
V.  People,  18  N.  Y.  128,  has  no  relevancy  to 
the  point  here  Involved,  either  directly  or 
by  analogy.  That  Involved  the  right  of 
an  accused  to  be  tried  by  a  grea  ter  or  less 
number  than  12  men,  whicli  the  fathers  of 
the  constitution  in  their  wisdom  saw  fit 
to  provide.  That  the  weight  of  judicial 
authority  in  criminal  cases  is  that  such 
right  cannot  be  waived,  no  one  disputes; 
and  yet  a  contrary  view  is  supported  by 
authority,  with  reasons  not  easy  to  an- 
swer. "A  conviction,"  said  Sbevers,  J. 
"can  only  be  legally  obtained  in  a  criminal 
action  upon  competent  evidence,  yet,  if 
the  defendant  falls  at  the  proper  time  to 
object  to  such  as  Is  incompetent,  he  can- 
not afterwards  do  so.  He  has  a  constitu- 
tional right  to  a  speedy  trial,  and  yet  he 
may  waive  this  provision  by  obtaining  a 
continuance.  A  plea  of  guilty  ordinarily 
dispenses  with  »  jury  trial,  and  it  is  there- 
by waived.  The  defendant  may  have  con- 
sented to  be  tried  by  eleven  jurors  because 
his  witnesses  were  then  present,  and  he 
might  not  be  able  to  get  them  again,  or 
that  It  was  best  that  he  should  bo  tried  by 
the  Jury  as  thus  constituted.  Why  should 
he  not  be  permitted  to  do  so?  Why  ham- 
per him  In  this  respect?  Why  restrain  his 
liberty  or  right  to  do  as  he  believed  for 
his  own  Interests?"  State  v.  Kaufman,  51 
Iowa,  579,  2  N.  W.  Rep.  275.  It  is  seen, 
then,  that  the  argument  Is  controverted, 
but  what  pertinency  or  analogy  can  It 
have  to  the  point  here  involved  ? 

The  omission  of  a  judge  to  charge  that 
the  defendant  may  be  convicted  of  a  lesser 
crime  than  the  offense  charged  Is  not  a 
subject  of  conHtitutional  provision,  and  in- 
volves no  question  of  constitutional  right 
of  the  accused  to  be  waived  or  otherwise. 
The  constltutlonnj  provision  giving  to  a 
party  a  right  to  trial  by  Jury  means  a 
common-law  jury  of  12  men,  and  no  other 
number  of  men,  greater  or  leas,  will  meet 
the  requirements  of  this  provision.  The 
reason  is  that  consent  cannot  give  the 
court  jurisdiction  or  authorize  a  substan- 
tial change  In  its  fundamental  mode  of 
proceeding  that  can  neither  be  enlarged  nor 
restricted.  People  v.  Gnldici,  100  N.  Y. 
508,  3  N.  E.  Rep.  493.  But  we  look  In  vain 
for  any  provision  out  of  which  may  be 
evolved  the  idea  that  an  omission  lu  the 
charge  of  a  judge,  In  a  criminal  action,  in- 
volves any  constitutional  right  or  privi- 
lege of  the  accused  which  is  fatal  to  his 
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trial,  and  renders  it  Illegal  and  void.  It 
is  not  a  matter  wblch  alfecta  jurisdiction 
or  the  mode  of  proceeding.  Sucli  an  omis- 
sion BtandH  upon  tlie  same  footing  ae  any 
other  matter  which  maybe  omitted  In  the 
charge,  which,  to  be  made  available,  muat 
be  reserved  by  exception,  and  aHaigned  as 
error,  to  be  the  subject  of  review  in  the  ap- 
pellate conrt.  In  such  case  the  inquiry  Is 
not  one  of  constitutional  law,  and  no  ar- 
guments drawn  from  that  source  have 
any  relevancy  or  applicability.  Again,  it 
is  admitted  in  the  opinion  that  the  weight 
of  authoiity  la  against  it,  and  to  my  mina 
this  implies  that  the  weight  of  reason  is 
against  It,  anless  the  reason  assigned  in 
the  opinion  outweighs  them.  "In  criminal 
actions, "  said  Mr.  Chief  Justice  Shaw,  "  by 
the  form  in  which  the  issue  is  made  up, 
the  jury  pass  upon  the  whole  matter  of 
law  and  fact.  It  is  the  duty  of  the  judgr 
to  give  such  instructiuDS  to  the  Jury  ii 
matters  of  law  as  in  his  Judgment  ma) 
be  calculated  to  aid  and  assist  them  in 
forming  their  verdict.  But  he  is  not 
bound  to  give  instructions  upon  any  par- 
ticular questions,  unless  bis  attention  is 
called  to  them,  and  they  are  particularly 
requested,  in  which  case,  if  pertinent,  in- 
structions will  be  given,  and.  If  the  judge 
thinks  proper,  he  will  reserve  the  question 
of  their  correctness."  Com.  v.  Kneeland, 
20  Pick.  222.  Mr.  Chief  Justice  Shkplky 
says :  "The  court  must  first  be  requested 
to  charge  upon  the  point  made,  and  if  the 
request  is  refused  exceptions  may  be 
taken."  State  v.  Straw,  33  Me.  ,554.  The 
reason  of  the  rule,  says  Mr.  Thomi)8on  on 
Trials,  "rests  upon  the  soundest  founda- 
tion. The  facts  of  the  case  come  to  the 
mind  of  the  judge  as  matters  of  first  im- 
pression, and  it  will  often  be  extremely 
difiicult  for  him,  in  the  short  time  allowed 
for  a  trial  before  a  jury,  and  In  the  midst 
of  such  a  trial,  to  prepare  a  series  of  In- 
structions applicable  to  all  the  hypotheses 
presented  by  the  evidence.  On  the  other 
hand,  counsel  are  presumed  to  have  stud- 
ied their  case  beforehand,  to  come  to  the 
court  with  a  *  •  •  full  knowledge  of 
the  law  applicable  to  those  facts.  It  is 
therefore  their  duty  to  give  ivttentlou  to 
the  charge  of  the  judge,  and,  if  in  their 
opinion,  he  omits  to  give  direction  as  to 
the  law  appUcalile  to  any  essential  feature 
of  the  evidence,  to  call  his  attention  to  the 
omission,  and  to  the  request  appropriate 
suppletory  instructions ;  and,  where  they 
fail  to  call  his  attention  to  something 
which  he  may  fairly  be  supposed  to  have 
omitted  from  inadvertence,  they  ought 
not  to  be  allowed  to  complain  of  the  omis- 
sion in  an  appellate  court.  A  rule  which 
would  allow  them  to  do  so  would  l>e  ex* 
tretnely  inconvenient.  It  would  multiply 
new  trials  and  revitrsals,  and  often  on 
grounds  which  have  no  connection  what- 
ever with  the  merits. "  2  Thomp.  Trials,  § 
2341.  Does  any  one  suppose  If  the  learned 
counsel  for  the  defendant  had  observed 
the  requirements  of  this  rule,  and  called 
the  attention  of  the  court  to  the  matter 
now  claimed  to  be  prejudicial,  that  he 
would  have  had  any  ground  for  com- 
plaint? And  can  they  take  advantage  of 
an  omission  which  duty  to  their  client 
ED'l  the  trial  court  required  tlieni  to  point 


out,  and  constitate  it  an  assignment 
of  error  with  which  to  reserve  the  judg- 
ment? As  that  distinguished  lawyer.  Gen. 
WIL1.IAMS,  when  Judge  of  this  tribunal, 
well  said:  "Prisoners  in  our  courts  are 
provided  with  counsel,  confronted  with 
the  witnesses  against  them,  allowed  to 
except  to  all  the  court  says  and  does  up- 
on the  trial,  and  it  is  no  hardship  to  say 
that,  if  they  ha  ve  any  objections  to  the 
acts  of  the  tribunal  before  whom  they  are 
tried,  they  shall  make  their  objections 
known  or  forever  after  hold  their  peace. " 
O'Kelly  V.  Territory,  1  Or.  58.  In  all  these 
matters  the  defendant  is  represented  by 
bis  counsel,  who  are  supposed  to  be  skilled 
and  learned  in  the  law,  and  vigilant,  at- 
tentive, and  faithful  to  his  interests  ac- 
cording to  the  injunction  of  their  oath, 
and  upon  whom  devolves  the  duty  to  see 
that  aJl  the  requirements  of  the  law  are 
observed  so  that  he  may  have  a  fair  trial, 
and  to  prevent  and  guard  against  any  fail- 
ui-e  therein,  either  of  omission  or  commis- 
sion. In  the  trial  court,  to  point  out  and 
reserre  the  matter  prejudicial  to  bis 
client,  and  save  it  by  exceptions  for  tlie 
consideration  and  judgment  ut  the  appel- 
late tribunal.  Such  a  rule  not  only  pre- 
vents unnecessary  delay  and  expense,  but 
new  trials  and  reversals  needlessly  multi- 
plied, and  often  without  regard  to  the 
merits;  but  what  is  more  important,  it 
makes  it  the  duty  of  counsel,  although 
representing  diverse  interests  as  to  clients, 
to  mutually  aid  the  court  in  rightly  ad- 
ministering the  law.  Any  other  rule  seems 
to  me  to  be  subversive  of  the  soundest 
principles  of  justice  regulating  trials,  and 
to  invite  to  practices  or  conduct  which 
are  calculated  to  lower  the  standard  of 
professional  ethics,  and  to  obstruct  the 
proper  administration  of  the  law.  In 
England  such  a  rule  has  never  found  coun- 
tennnce,  and  it  is  Impossible  under  their 
rules  of  practice.  Nor  ought  we  to  toler- 
ate it.  The  law  is  not  a  scheme  of  chi- 
canery contrived  by  knaves  to  outwit  jus- 
tice, but  a  system  of  enliglitened  principles 
devised  by  the  "collected  reason  of  ages" 
to  establish  justice,  and  committed  to  the 
courts  to  be  administered  for  the  protec- 
tion of  society,  and  the  punishment  of 
criminals.  A  man  who  bites,  when  he 
fights,  like  a  wild  beast,  lacerating  and 
disfiguring  his  victim,  is  not  an  object 
worthy  of  admiration  or  sympathy,  or 
even  likely  to  be  respected  or  tolerated  by 
I  those  who  delight  in  brutal  sports,  and 
I  regard  pugilism  as  a  manly  art;  nor  is  he 
I  deserving  of  any  other  consideration  at 
the  bands  of  the  court  than  the  bare  law 
affords;  nor  for  whom  ought  it  to  over- 
turn a  rule  of  law^,  founded  in  rea^jon.  and 
supported  by  the  unquestioned  weight  of 
authority. 


Wheeler  v.  Wheelkk. 
(Supreme  Court  of  Oregon.    Dec.  23, 1889.) 

Marbiaob— Divorce— Reckiminatio2<. 

1.  The  contract  of  marriage,  unlike  ordinary 
contjpaots,  the  state  is  specially  interested  in  pre- 
serving unbroken,  and  the  contracting  parties 
cannot  annul  it,  nor  the  court,  except  for  the 
causes  specifled  in  the  statute,  <utd.  only  then  up- 
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on  satisfactoiy  evidence  that  sudi  cause  or  causes 
exist. 

2.  Wliere  the  partv  asking  for  a  divorce  is 
liable  to  a  charge  which  is  a  cause  for  divorce, 
it  will  prevent  him  from  obtaining  such  divoicei, 
althougn  the  wife  may  have  mlsconduoted  iier- 
seif. 
(SyUabus  by  the  CovrU) 

Appeal  from  circuit  court,  Multnomah 
county. 

IVilliams  &  Wood  and  F.  V.  Drake,  for 
appellant.  James  Gleason,  for  respond- 
ent. 

Lord,  J.  The  facts  a  re  these:  On  March 
a,  188!),  the  appellant,  Ella  Wheeler,  filed 
her  complaint  against  the  respondent,  C. 
H.  Wheeler,  based  on  a  late  act  of  the  leg- 
islature, to  compel  her  husband,  the  re- 
spondent, to  contribute  to  her  support. 
The  respondent  appeared  and  answered, 
and  at  the  same  time  filed  a  complaint  for 
a  divorce  from  the  appellant,  his  wife; 
but  In  his  answer,  among  other  things, 
set  forth  the  fact  that  he  bnd  commenced 
a  suit  for  divorce  against  his  wife,  and 
prayed  a  suspension  of  proceedings  until 
the  determination  of  his  suit  for  divorce. 
In  the  proceedings  for  divorce,  the  re- 
spondent answered  denying  all  the  ma- 
terial allegations,  and  alleging  his  neglect 
to  provide  a  support  for  her,  etc.,  and 
praying  that  his  complaint  might  be  dis- 
missed. After  all  Issaes  had  been  Joined 
in  the  divorce  suit,  the  evidence  was  taken, 
and  the  case  argued  by  counsel,  and  the 
court  found  that  the  appellant  had  been 
guilty  of  cruel  and  inhnman  treament 
towards  the  respondent  by  the  use  of  op- 
probrious epithets,  false  accusations  of 
marital  infidelity,  and  exasperating  con- 
duct, etc.,  and,  as  a  conclusion  of  law, 
found  that  the  respondent  was  entitled  to 
a  divorce,  which  was  decreed,  and  also 
entered  a  decree  dismissing  the  petition 
tor  support,  from  both  of  which  decrees 
these  appeals  are  taken. 

As  the  cases  stand,  the  suit  for  divorce 
must  be  first  disposed  of,  and  when  that  Is 
done  the  petition  for  support  can  be  easily 
determined  upon  the  facts  as  disclosed  by 
this  record.  The  ground  of  the  complaint  Is 
cruel  and  inhuman  treatment,  and  indigni- 
ties, rendering  life  burdensome.  The  partic- 
ular acts  which  make  up  the  gravamen  of 
tbesechargesconsist  in  accusing  the  defend- 
ant of  adultery,  calling  him  opprobrious 
names,  and  the  habit  contracted  by  the 
defendant  in  drinking  whisky  and  using 
morphine,  all  of  which,  it  Is  alleged,  great- 
ly annoyed  the  respondent,  and  made  his 
life  burdensome.  Passing  the  criticism 
suggested  as  to  the  complaint,  and  enter- 
ing directly  upon  the  merits  with  as  little 
detail  as  possible,  our  first  duty  is  to  in- 
quire whether  the  respondent  has  proven 
or  sustained  the  allegations  of  his  com- 
plaint. And  in  pursuing  this  inquiry  it  Is 
our  duty  to  remember  that  the  contract 
of  marriage,  unlike  other  contracts,  the 
state  is  specially  Interested  in  preserving 
aiibroken,and  thatthe  contracting  parties 
cannot  annul  it.  nor  the  court,  except  for 
the  causes  specified  in  the  statute,  and 
only  then  when  satisfactory  evidence  that 
such  cause  or  causes  exist.  "Divorces," 
«aid  Strong,  J.,  "  ought  never  to  be  de- 


creed without  clear  and  satisfactory  evi- 
dence of  the  wrong  which  the  law  treats 
as  Justifying  cause  for  a  divorce."  Ed- 
mond's  Appeal,  57  Pa.  St.  234.  The  evi- 
dence discloses  that  the  respondent  is  a 
physician,  and  was  married  to  the  appel- 
lant In  December  of  the  yearlSSl.  The 
first  charge  he  makes  Is  that  tbeappellant 
accnsed  him  of  adultery  with  one  of  his 
patients  in  a  little  over  a  year  after  their 
marriage,  but  it  is  evident  from  his  own 
testimony,  if  it  shall  be  considered  that 
such  an  accusation  was  made,  that  he  did 
not  treat  It  serlouBly,  nor  did  It  cause  him 
any  mental  concern,  sufficient,  at  least,  to 
disturb  his  happiness,  and  render  his  life 
burdensome.  Whatever  may  have  suc- 
ceeded that  period,  his  own  evidence  bears 
testimony,  which  covers  this  charge,  that 
their  married  life  was  tranquil  and  happy, 
free  from  bickerings  and  quarrels,  or  any 
causes  or  accusations  to  Irritate  or  dis- 
turb its  peaceful  tenor.  The  appellant 
flatly  contradicts  It,  and  under  the  rules 
of  law,  which  must  guide  us,  the  allega- 
tion Is  not  pro  r en.  The  next  count 
against  the  appellant  Is  that  without 
cause  or  provocation,  she  applied,  in  a 
loud  and  violent  manner,  opprobrious  epi- 
thets to  the  respondent.  In  the  presence  of 
other  persons  greatly  to  his  mortification 
and  annoyance.  It  appears,  at  the  time 
when  this  scene  occurred,  that  it  was  the 
occaslcm  commonly  known  as  the"Viliard 
Demonstration, "  in  honor  of  the  comple- 
tion to  Portland  of  the  Northern  Pacific 
Railroad,  and  suffice  It  to  say  that  it  was 
an  Important  event  which  the  citizens 
sought  to  make  memorable  by  various 
public  demonstrations  during  the  day, 
and  illuminations  during  the  evening. 
Necessarily  on  such  an  occasion,  the  spec- 
tacular displays  were  numerous  and  at- 
tractive, the  streets  thronged  with  sight- 
seekers,  on  foot  and  in  carriages,  to  wit- 
ness the  various  displays  designed  for 
amusement  and  entertainment,  and  alto- 
gether the  celebration  was  not  only  con- 
spicuous forgeneral  rcjoiclngand  congrat- 
ulations but,  It  furnished  an  opportunity 
for  many  pleasant  social  Interchanges 
among  friends  and  acquaintances.  With- 
out detail,  on  the  last  evening  of  the  cele- 
bration the  respondent  took  his  wife  down 
town  in  her  buggy,  drove  around  the 
streets  a  short  time,  and  then  took  her 
home,  and  as  he  was  driving  back,  at  the 
instance  of  a  friend,  took  his  wife  in  the 
bugjry  and  again  drove  around  forawhlle, 
and  then  back  to  the  livery  stable,  where, 
as  he  says,  his  wife  met  him,  all  ablaze 
with  Indignation,  and  applied  to  him  vio- 
lent and  abusive  names.  The  appellant's 
version  of  this  affair  is  that  she  was  anx- 
ious to  see  the  sights  and  enjoy  the  cele- 
bration, and  that  her  husband  only  drove 
around,  while  she  was  with  him,  about  a 
half  of  an  hour,  early  in  the  evening,  be- 
tween 8  and  9  o'clock,  and  then  took  her 
home,  and,  contrary  to  her  wishes,  and 
despite  her  protests,  required  her  to  re- 
turn to  her  rooms,  promising  to  return 
himself  Immediately.  Instead  of  doing 
this  he  was  spending  the  remainder  of  the 
erening  in  the  way  described  by  himself, 
and  when  he  returned  to  the  livery  stable 
she  confesses  to  have  been  indignant,  and 
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to  have  reproached  him  for  his  conduct. 
He  claims  also  that  his  object  in  driving 
back  after  be  left  her  was  to  attend  to  a 
business  engagement,  and  that  the  inci- 
dent of  taking  another  lady  riding  was 
merely  accidental.  Be  that  so,  still  his 
conduct  was  not  free  from  fault,  and  did 
much  to  provoke  the  outburst  from  his 
wife.  It  was  an  occasion  when  It  was 
natural  that  she  should  wish  to  enjoy  the 
scenes  and  sights  as  others  were  doing ; 
and  why  should  she  be  deprived  of  this 
pleasure?  She  remonstrated,  but  of  no 
avail,  and  when  she  found  that  another 
lady  bad  supplied  her  place,  concede  there 
was  nothing  Improper,  It  was  In  the  nat- 
ure of  the  circumstances  that  she  should 
be  resentful  and  indignant.  Better,  no 
doubt,  it  would  have  been  to  have  re- 
strained her  temper  and  her  tongue;  but 
better,  too,  it  would  have  been  if  he  had 
on  such  an  occasion  granted  his  wife's 
reasonable  request,  especially  when  no  cir- 
cumstance is  disclosed  by  the  evidence  to 
Justify  Its  refusal.  A  review  of  all  the  cir- 
cumstances in  connection  with  this  unhap- 
py affair,  which  seems  to  be  the  point  in 
their  lives  when  their  paths  began  to  di- 
verge, and  the  charges  alleged  in  respect 
to  the  same  lady  in  the  succeeding  para- 
graph of  the  complaint,  exhibit  only  con- 
tradictory and  conflicting  statements  in 
many  particulars,  mutual  faults  and  re- 
crimination, and  in  both  an  absence  of  a 
spirit  of  forbearance  and  conciliation. 
There  Is,  however,  one  of  the  specifications 
in  which  It  Is  alleged  that  the  appellant 
accused  the  respondent  of  adultery  with 
one  Mrs.  C,  which  is  admitted.  As  to 
this  woman,  the  testimony  of  both  agree 
that  such  accusations  were  made,  and  it 
is  important  to  ascertain  whether  they 
were  made  in  good  or  bad  faith,  and  all 
the  circumstances  in  which  such  accusa- 
tions oriKinnted.  His  testimony  is  as  fol- 
lows: "Mrs.  C.  was  a  patient  of  mine. 
She  was  living  with  her  husband  at  the 
Merchants'  Hotel,  and  would  come  to  the 
office.  For  some  reason  Mrs.  Wheeler 
supposed  she  was  coming  there  for  other 
purposes  than  professional.  She  was 
purely  a  professional  patient.  Her  pres- 
ence would  create  such  anger  In  Mrs. 
Wheeler  that  she  was  simply  wild.  She 
would  exclaim:  'Why  do  you  have  that 
woman  runninsc  here  after  youT  What 
do  you  want  her  coming  here  for?  Why 
do  you  permit  it?'  And  finally  I  told  the 
lady  that  she  must  not  come  to  the  office 
any  more.  She  accused  me  of  having  Inter- 
course with  the  woman,  and  would  go 
into  a  rage;  would  make  her  appearance 
where  she  could  see  her,  and  she  saw  every- 
body that  came. "  There  are  circumstances 
connected  with  the  accusations  at  the 
time  made  and  his  conduct  in  respect  to 
them  that  furnish  at  least  reasonable 
ground  for  suspicion,  and  when  this  Is  the 
consequence  such  charges  are  not  made 
wantonly  and  In  bud  faith.  If  a  wife  has 
reason  to  suspect  herhusbaud  of  infidelity, 
it  is  not  cruel  or  Inhuman  to  charge  him 
with  it.  Kennedy  v.  Kennedy,  73  N.  Y.  374. 
Nor  is  it  a  matter  of  surprise  that  It 
should  cause  her  annoyance  and  irrita- 
tion, which  she  would  exhibit  In  rudeness 
of  language  and  of  temper.  To  avoid  pro- 


lixity, and  obviate  any  more  than  a  refer- 
ence to  this  disgusting  affair,  I  shall  for- 
bear giving  her  version  of  the  matter  In 
detail,  and  content  myself  with  saying 
that  bis  conduct  about  the  possession  ut 
the  napkin,  and  the  determined  resistance 
he  manifested  to  it.  Is  hardly  consistent 
with  the  trifling  and  inconsequential  cause 
to  which  he  ascribes  it.  There  is  some- 
thing significant,  too,  in  the  fact  that,  as 
a  witness,  the  respondent  does  not  swear 
thnt  his  wife's  accusations  as  to  this 
woman  were  false,  or  that  he  was  not 
guilty  as  charged.  It  is  not  our  Duroose 
to  say  that  he  was,  only  that  his  conduct 
furnishes  ground  for  suspicion,  and  that 
when  his  wife  thought  she  had  discovered 
the  proof,  his  acts  were  more  consistent 
with  guilt  than  Innocence.  The  bare  facts 
are  that  shortly  after  this  woman's  visit 
nt  his  oRice,  and  when  his  wife  believed 
the  adultery  was  committed,  a  napkin 
was  found  which  she  claimed  bore  evi- 
dence of  the  adulterous  act,  and  heclaimed 
was  caused  by  cleaning  an  apple,  there 
ensued  a  scene,  a  row,  marked  by  conduct 
on  her  part  that  plainly  indicated  that 
she  was  intensely  jealous  and  enraged, 
and  uttered,  whether  true  or  false,  her 
honest  convictions  of  his  infidelity, and  by 
conduct  on  his  part  that  exhibited  a  fierce 
determination  to  prevent  herfrom  obtain- 
ing the  possession  of  the  napkin,  as  if  it 
contained  some  "damning  proof  of  his 
guilt.  In  this  view  the  circumstance  was 
unworthy  of  the  demonstration  he  exhib- 
ited, and  In  her  view  it  was  consistent 
with  the  guilty  act  which  she  charged,  so 
that  while  she  made  the  charges,  and  ad- 
mits them,  she  made  them  in  good  faith 
and  believing  them  to  be  true.  The  last 
allegation,  in  which  he  alleges  she  accused 
him  of  adultery,  was  with  a  young  lady 
visiting  them  from  Oakland,  Oai.,  all  of 
which  is  as  specifically  denied  by  her. 
Their  testimony  in  respect  to  tljls  charge 
is  in  irreconcilable  conflict,  but  the  cir- 
cumstances of  her  visit,  of  their  old  friend- 
ship, of  the  young  lady's  accomplishments, 
and  the  fact  that  his  wife  and  this  young 
lady  continued  to  be  friends  afterwards, 
and  interchanged  letters,  and  all  the  facts 
connected  tlicrewith,  do  not  furnish  any 
reason  for  such  accusation,  and  his  wife  not 
only  emphatically  denies  it,  but  expresses 
extreme  chagrin  that  the  young  lady 
should  have  been  made  tlie  subject  of  such 
an  allegation  in  the  complaint. 

This  ends  all  the  allegations  in  respect 
to  the  charges  of  adultery  alleged  to  have 
been  made  by  the  appellant  against  her 
husband,  and  there  only  remains  to  be  con- 
sidered two  other  specifications  of  conduct 
on  the  part  of  his  wife,  which  he  avers, 
greatly  annoyed  him,  and  rendered  his  life 
burdensome.  Tbechicf  of  theseconsists  in 
the  habit,  which,  he  alleges  shecontracted 
since  marriage,  of  drinking  whisky  and 
using  chloral  and  morphine,  and  he  speci- 
fies one  occasion  in  which  he  found  her  on 
the  floor  in  a  state  of  stupor  from  its  ^- 
fects,  and  that  when  arousea  she  behaved 
in  an  Indecent  and  unladylike  manner. 
There  Is  no  proof  in  this  record  that  the 
appellant  was  addicted  to  drinking  or  the 
use  of  opiates  as  a  contracted  habit.  Take 
all  his  testimony  on  this  point,  and  exclude 
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all  other,  and  the  amount  used  would  not 
be  gufflcient  to  indicate  a  habit.  The  In- 
stancea  referred  to  of  purchases  by  her  are 
singnlarly  few,  fur  one  supposed  to  he 
afQicted  with  this  habit;  and  theonerelled 
Qpon  turns  out,  upon  independent  testi- 
mony, not  to  have  been  wblslsy,  but  claret 
ordered  for  domestic  purposes.  She  denies 
the  whole  matter  In  toto.  I  have  loolied 
through  the  testimony,  and  I  can  find  no 
evidence  upon  which  to  sustain  the  charge. 
That  she  waR  at  times  nervons  and  excit- 
able, and  that,  with  the  concurrence  of  her 
husband,  another  physician  was  called  in 
on  one  occasion,  and  that  It  was  their 
Joint  opinion  that  some  opiate  had  better 
be  administered,  is  true.  But  there  is  noth- 
ing in  that  occasion  or  the  circumstances 
which  Indicates  that  she  was  in  that  nerv- 
ous and  excited  condition  as  the  result  of 
the  whisky  or  opium  habit.  That  she  may 
have  Indulged  in  these  thiuers  occasionally 
may  be  true;  the  evidence  of  her  husband 
would  lead  to  that  inference,  but  it  falls  far 
short  of  the  allegations  to  which  she  has 
reponded  by  deniaL  So,  too,  I  am  in- 
clined to  the  impression,  takine  their  tes- 
timony as  b  whole,  that,  whatever  ma.v 
have  been  her  condition  on  the  particular 
occasion  which  forms  the  specification  of 
this  charge,  she  behaved  in  an  unladytike 
manner,  and  exhibited  a  rudeness  of  tem- 
per and  speech  of  which  she  ought  to  be 
ashamed.  But,  in  admitting  this,  the  in- 
ference is  not  to  be  drawn  that  I  think  the 
allegation  is  sustained  by  the  evidence,  or, 
if  it  was,  in  view  of  some  acts  and  circum- 
stances to  which  I  shall  presently  refer,  al- 
though she  may  have  caused  him  annoy- 
ance and  discomfort,  that  he  is  entitled  to 
a  divorce.  The  fact  is  that  he  does  not 
sweardirectly  that  he  ever  sa whls  wife  in- 
toxicated by  the  use  of  whisky,  but  seeks 
to  insinuate  the  habit  of  its  use,  and  the 
inference  of  drunkenness  on  the  occasion 
referred  to.  The  last  ground  of  complaint 
is  that  his  wife  kept  up  a  system  of  espion- 
age upon  his  actions  and  his  patients; 
that  in  cleaning  the  steps  she  would  sweep 
the  dust  into  the  face  of  his  lady  patients, 
and  that  she  refused  to  attend  to  her 
domestic  duties,  etc.  There  is  no  doubt 
that  his  wife  was  jealous,  and, like  allsuch, 
was  spying  on  his  actions,  and  perhaps 
some  of  his  patients,  annoying  him,  and 
making  herself  ridiculous.  There  is  some 
evidence,  too,  that,  in  cleaning  the  stairs 
leading  to  her  husband's  office,  she  swept 
the  dust  in  the  face  of  a  lady  ascending. 
Her  own  explanation  of  the  affair  is  that 
it  was  an  accident,  and  the  form  of  the 
stairs  has  some  tendency  to  confirm  It,  or 
at  least  that  it  would  occur  In  the  way  she 
has  explained.  As  to  the  refusal  to  cook 
meals,  wash  dishes,  etc.,  these  only  Indi- 
cate the  state  of  mind  resulting  from  their 
altercations,  oceurringmore  frequently  un- 
til the  end  Is  reached  In  separation,  and 
these  proceedings.  In  this  case  the  hus- 
band occupies  the  position  of  assailant, 
and  in  the  view  thus  far  considered  I  have 
searched  only  for  evidence,  pro  and  con,  in 
proof  and  disproof,  of  the  causes  alleged  in 
the  complaint. 

The  evidence  has  not  been  of  that  clear 
and  satisfactory  character  upon  which 
courts  of  equity  act  in  suits  for  divorce, 


and  the  result  is  that  the  relief  prayed  for 
must  be  denied.  But  there  are  some  other 
tacts  which  have  been  admitted,  bearing 
on  the  conduct  of  each,  that  emphasizes 
oar  duty  as  to  him,  and  weakens  her 
claim  to  consideration  for  support.  Their 
Joint  evidence  bears  testimony  that  tlie 
first  years  of  their  married  life  were  tran- 
quil and  happy,  but  after  theVillard  cel- 
ebration the  clouds  began  to  lower,  and 
their  paths  to  diverge.  She  became  jeal- 
ous, and  trifling  circumstances  were  often 
regarded  with  suspicion  and  distrust,  and 
sometimes  seemed  to  make  her  frenzied 
with  excitement  and  passion.  At  such 
times  her  temper  was  resentful  and  bel- 
ligerent, and  she  exhibited  no  spirit  of  con- 
ciliation or  concession  for  the  sake  of 
peace  and  harmony,  but  she  retaliates 
to  the  full  extent  of  her  ability,  and  often 
with  much  success.  Nor  does  she  seem  on 
man.v  occasions  to  justly  apin'eclate  her 
duties  and  responsibilities,  but  acts  with- 
out a  proper  regard  lor  his  feelings  or 
wishes,  and  in  a  spirit  and  manner  calcu- 
lated and  designed  to  annoy  and  exasper- 
ate him.  But  while  we  cannot  approve 
or  justify  her  conduct,  yet  much  of  It  was 
provoked  by  him,  and  can  find  no  palli- 
ation or  justification  of  his  ill  treatment 
of  her.  By  his  own  confession  he  has  more 
than  once  brutally  beaten  her,  and  his 
only  apolog.v  was  that  he  was  aggravat- 
ed beyond  control.  "I  struck  her  upon 
the  face,  and  blacked  her  eyes.  I  poul- 
ticed her  eyes,  and  done  everything  I 
could  In  order  to  try  to  allay  whatever 
damage  I  had  done;  but  I  was  exasper- 
ated beyond  control."  A  great  Judge, 
more  than  a  half  century  ago,  said :  "The 
moral  sense  of  this  community  at  this  day 
revolts  at  the  Idea  that  a  husband  may 
inflict  .personal  chastisement  upon  his 
wife,  even  for  the  most  outrageous  con- 
duct." Richardson,  J.,  in  Poor  v.  Poor, 
8  N.  H.  313.  There  Is  no  doubt  that  he  felt 
badly  after  the  assault,  and  regretted  it, 
for  she  says:  "When  I  recovered  conscious- 
ness I  was  lying  on  the  floor,  and  he  was 
bathing  the  blood  from  my  face,  and  cry- 
ing. He  felt  very  badly,  and  said  he 
thought  he  had  killed  me."  Nor  was  this 
the  only  occasion  he  laid  violent  hands  up- 
on his  wife,  and  wronged  and  insulted  her 
with  barbarous  blows,  at  the  bare  men- 
tion of  which  his  cheeks  ought  to  tingle 
with  the  blush  of  shame.  However  out- 
rageous her  conduct,  or  however  much  it 
may  have  harassed  and  exasperated  hliii, 
the  moral  sense  of  this  age  will  not  permit 
a  husband  to  find  redress  for  his  griev- 
ances in  the  degrading  and  cowardly  task 
of  inflicting  personal  chastisement  on  his 
wife.  But  we  forbear  further  enumera- 
tion. While  he  charges  his  wife  with 
abusive  epithets,  he  admits  that  he  retali- 
ated in  kind,  and  as  two  wrongs  never 
made  one  right,  in  view  of  her  te8timon.T 
that  he  called  her  vilest  names,  he  has  no 
standing  upon  this  ground.  There  is  an- 
other matter  bearing  on  the  relations  of 
these  parties  that  cannot  well  be  omitted. 
In  consequence  of  his  remaining  out  of 
nights  to  play  poker,  he  admits  that  she 
frequently  and  bitterly  remonstrated  with 
him  about  his  absence,  and  when  asked  itita 
effects  were  not  to  make  her  nervous  and  ex- 
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cited,  he  answered:  "Probably  It  excited 
her  as  much  aa  her  actions  excited  lue. "  In 
her  testimony  she  says  Bbe  remonstrated 
■with  him,— "begRcd  him.  I  Implored  him 
un  my  knees,  and  told  him  it  was  kiUlnf;  me 
that  It  would  drive  me  Insane;  that 
could  not  stand  the  mental  strain."  She 
evidently  felt  that  the  habit  was  gaining 
the  ascendancy,  and  breaking  down  the 
moral  forces  of  hie  character,  when  the  fa- 
tal allurements  of  thegambllngtable  could 
supplant  the  attractions  of  home,  and 
consign  her  to  loneliness  and  neglect,  and 
foreshadowed  in  her  mind  the  wretched- 
ness and  the  desolation  which  would  ulti- 
mately oome  upon  their  lives,  and  darken 
their  hearthstone.  It  Is  hardly  neiressnry 
to  pursue  the  Investigation  further,  for, 
to  put  the  case  most  favorable  for  the  re- 
Hpondent.  be  was  guilty  at  least  of  such 
conduct  as  would. prevent  him  from  ob- 
taining a  divorce.  In  considering  these 
charges.  It  may  not  be  amiss  to  say  that 
the  parties  and  their  witnesses  are  all 
strangers  to  me,  and  that  I  have  endeav- 
ored, where  I  could,  to  throw  a  mantle 
over  their  faults  and  errors.  Had  the 
conduct  of  the  wife  been  different,  free 
from  blame,  her  petition  for  support  would 
be  entitled  to  consideration.  But  the 
fact  cannot  be  Ignored  that  her  conduct 
has  been  resentful  and  unforgiving  and  sub- 
jected her  husband  to  many  annoyances, 
often  for  the  evident  purpose  of  exasper- 
ating him ;  norhas  she  evinced  a  proper  re- 
gard for  ills  wishes  in  their  household 
affairs,  or  discharged  her  duties,  under 
the  circumstances,  in  a  way  calculated  to 
soften  asperities  of  temper  or  to  promote 
domestic  peace  and  harmony.  We  are  un- 
able, therefore,  to  allow  her  the  relief  for 
which  she  asks;  but  on  her  return,  or 
when  she  changes  her  con<luct  aild  puts 
herself  in  a  position  that  -puts  him  In  the 
wrong,  this  court  will  be  open  to  lier  re- 
lief. It  follows  that  the  decree  for  divorce 
must  be  reversed,  and  the  bill  dismissed. 


Wheeleb  v.  'Wheeixr. 
(Supreme  Court  of  Oregon.    Dec.  23,  1889.) 
Appeal  from  circuit  court,  Multi.omah  county. 
tt'lUUnns  4  W<H>d  and  F.  V.  Drake,  for  appel- 
lant.   James  Gleason,  for  respondent. 

Pf.r  Ccriam.  For  the  reasons  stated  In  tlte 
rore.roinf;  opinion,  the  complaint  is  dismissed; 
and,  in  view  of  the  circumstances,  the  defendant, 
C.  U.  Wheeler,  will  pay  all  costs  and  disburse- 
ments.   And  it  is  so  ordered. 


Ingalls  v.  Campbell. 
{Supreme  Court  of  Oregon.    Dec.  16,  1889.) 
Parent  and  Child— AppoI^'T^cE^fT  of 
*  Ghabdian — Rights  of  Mothku. 

1.  The  common  tow  did  not  recofirnize  the 
ri^ht  of  either  parent  to  appoint  a  testamentary 
guardian  for  his  children.  Tho  right  was  con- 
ferred on  the  father  by  the  statute,  13  Car.  II., 
and  the  statute,  shorn  of  its  verbiage,  has  bcou 
substantially  re-enacted  in  this  state.  This  stat- 
ute did  not  impose  or  pecoimize  any  civil  dis- 
abilities In  the  wife,  nor  create  any  civil  disa- 
bility In  her  which  did  not  previous!  v  exist,  but 
was  a  new  or  added  right  confoiTed  upon  tho 
father,  and  left  the  mother  where  she  was  before 
its  enactment.  Meld,  therefore,  that  the  want  of 
capacity  in  the  wife  to  make  such  an  appoint- 


ment is  not  a  dvil  (Usability  created  by  section 
8885  of  Hill's  Code,  and  is  not  repealed  by  said 
section. 

2.  As  the  father  enjoyed  the  rif;ht  to  the  full 
and  complete  control  of  his  children  before  the 
enactment  of  the  statute  giving  him  the  right  to 
appoint  a  testamentary  guardian,  and  'as  such 
right  to  the  custody  of  the  children,  and  manage- 
ment of  their  estates,  is  not  dependent  upon  It,  or 
essential  to  its  existence,  and  as  section  2878  does 
not  refer  in  terms,  or  otiierwise,  to  section  3885, 
held,  that  the  effect  of  section  2878  is  to  so  modify 
or  repeal,  in  whole  or  in  part,  so  much  of  section 
2885  as  is  incompatible  with  the  mother's  right 
to  the  full  and  complete  control  of  the  children 
and  their  estates  at  the  father's  death  as  the 
father  has  at  the  mother's  deatb,  but  does  not 
confer  upon  the  mother  the  right  to  appoint  a 
guardian. 
iSh/Uabus  by  the  Conirt.) 

Appeal  from  circuit  court,  Multnomah 
county. 

C.  B.  BelliDffer  and  li  <fe  E.  B.  Williams. 
for  appellant.  Williams  &  Wood  and 
Mitchell  &  TanDer,  for  respondent. 

LoKD,  J.  The  facts  in  this  case  arc  these: 
On  the  5th  day  of  April,  1S8!),  Esther  Hol- 
laday,  widow  of  Ben  Holladay.dled,  leav- 
ing a  will  in  which  she  appointed  Gen. 
Kufus  Ingalls  executor  thereof,  and  the 
guardian  of  her  two  children,  Linda  Hol- 
lailay  and  Ben  Campbell  Holladaj'.  The 
will  was  regularly  proven  and  admitted 
to  probate  in  the  county  court  on  the  20th 
day  of  April,  1889,  and  Gen.  Ingalls  was 
appointed  executor  of  the  will;  but  In  re- 
gard to  the  matter  of  his  application  to  be 
appointed  guardian  of  the  children,  in 
accordance  with  the  will  of  the  mother, 
Harriet  B.  Campbell,  the  grandmother  of 
said  children,  Maria  A.  Smith  and  Mrs.  Will- 
iam H.  Barnhart,  the  aunts,  and  Joseph 
Holladay,  the  uncle,  of  said  children,  filed 
an  answer  alleging  that  they  were  the 
nearest  relatives  of  said  children,  and 
united  in  asking  the  appointment  of  -said 
Harriet  B.  Campbell  as  the  guardian  of 
said  children.  Upon  due  consideration, 
the  county  court  granted  the  prayer  of 
said  relatives  for  the  apptiintment  of  the 
said  Harriet  B.  Campbell,  which, upon  ap- 
peal to  the  circuit  court,  was  reversed, 
and  from  that  decision  this  appeal  Is 
token. 

The  question  involved,  and  to  be  decid- 
ed, is  the  right  of  a  mother  to  appoint  by 
will  a  guardian  for  her  children.  The 
common  law  did  not  recognUe  the  right 
of  a  testator  to  appoint  a  guardian  for  his 
children  during  their  minority.  While  it 
made  various  provisions  for  the  care  <»f 
infants,  and  their  estates,  the  right  to 
make  any  testamentary  dispositions  of  the 
guardianship  of  thechlldren  was  denied  or 
withheld.  It  was  years  after  the  power 
to  dispose  of  his  property  by  will  had 
been  tstublished  by  various  statutes  that 
the  light  tu  make  a  testamentary  disposi- 
tion of  the  guardianship  of  his  minor  chil- 
dren was  conferred.  This  right  was  given 
by  the  statute  of  12  Car.  II.  c  24,  and, 
by  the  words  of  tho  act,  the  father  only 
can  appoint  the  guardian  or  guardians, 
who  shall  have  the  custody  of  his  chil- 
dren, and  the  control  of  their  estates,  dur- 
ing minority.  The  power  thus  conferred, 
when  exercised  to  Its  fullest  extent.  Invest- 
ed the  testamentary  guardian  with  an  au- 
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thorlty  uver  the  children,  and  control  of 
their  eatatee,  aImo»t  aHCO-«x  tensive  as  that 
enjoyed  by  thefather  hlinself .  Hie  appoint- 
ment BUperuedee  all  other  ifuardlana,  and 
all  control  on  the  part  of  the  mother.  So 
absolute  is  thin  power  that  it  may  be  ex- 
erted in  utter  disreKard  of  the  clainm  ol  ma- 
ternal affection,  and  despite  its  protests, 
and  commit  the  custody  ol  the  children  to 
a  stranger,  and  embitter  the  lite  of  the 
motlier  by  depriving  her  of  the  society  of 
her  offspring.  It  matters  not  how  ami 
Hide  and  refined  she  may  be,  how  compe 
tent  in  ever  respect  to  direct  the  education, 
and  to  participate,  at  least,  in  the  cus- 
tody of  her  children,  the  paramount  right 
of  the  testamentary  guardian  deprives  her 
of  all  right  to  interfere  with  his  custody 
of  them,  or  their  education.  >Said  Lord 
Chancellor  Cottenham:  "It  is  proper 
that  mothers  of  children  thus  circum- 
stanced should  know  that  they  have  no 
right  as  such  to  interfere  with  the  testa- 
mentary guardians,  and  if,underthe  pecul- 
iar circumstances,  I  thinli  it  proper  now 
to  leave  the  child  in  the  castody  of  the 
motl)er,it  is  not  in  respect  of  right  in  that 
mother,  but  it  Is  in  consequence  of  that 
power  which  the  court  has  of  controlling 
the  power  of  testamentary  guardians." 
Talbot  V.  Karl  of  Shrewsbury,  4  Mylne  & 
C.  683.  It  was  the  legal  effect  of  the  fact 
of  guardianship  that  constituted  him  a 
trustee,  and,  like  all  such,  subject  to  the 
general  supervision  of  chancery  to  control 
his  actions  in  a  proper  case.  Beaufort  r. 
Berty,  1  P.  Wms.  702.  While  the  court  of 
chancery  had  thus  the  power  to  control 
his  actions,  neither  the  statute  nor  the 
court  recognized  any  right  in  the  mother 
to  the  custody  and  control  of  her  chil- 
dren; but,  on  the  contrary,  the  power 
conferred  on  the  father  to  make  a  testa- 
mentary disposition  of  his  children  was  un- 
limited, and  might  be  exerted  against  his 
unborn  child.  Under  no  circumstances 
could  she  exercise  the  power  to  appoint  a 
testamentary  guardian,  and  whenever  she 
has  made  such  appointment  the  courts 
have  declared  it  absolutely  void.  Klx 
parte  Edwards,  3  Atk.  519;  Ex  parte  Bell, 
2  Tenn.Cb.327.  In  all  this  the  statute  was 
in  accord  with  the  harsh  features  of  the 
common  law,  which,  in  the  marital  rela- 
tions, destroyed  the  wife's  personality, 
deprived  her  of  her  projierty,  and  denied 
her  the  right  of  the  custody  of  her  chil- 
dren, save  such  as  her  husband  might 
vouchsafe.  Cases  there  are,  which  show 
so  absolute  and  unqualified  was  his  right 
to  the  custody  of  his  children,  and  to  ttike 
them  from  the  mother,  that,  irrespective 
of  her  merits,  and  his  demerits,  in  all  the 
relations  of  domestic  life,  he  could  exclude 
her  from  all  access  to  them,  and  might  do 
this  even  from  the  worst  of  motives.  Rex 
T.  Greenblll,  4  Adol.  &  £.  624.  See,  also. 
Forsyth,  Infants,  11,  12.  It  is  to  the  cred- 
it of  the  American  courts  that  they  have 
been  guided  by  a  more  liberal  policy  than 
those  of  England  in  awarding  the  custody 
of  the  children  to  the  mother,  and  have 
regarded  their  welfare  and  interest  in 
such  controversies  as  the  paramount  ob- 
ligation to  be  considered.  Mercein  v.  Peo- 
ple, 25  Wend.  104;  Schouler,  l>om.  Rel.  339, 
340;  Hurd,  Hab.  Corp.  472  et  seq.    Yet, 


notwithstanding  the  liberality  of  our- 
courts  in  this  regard,  the  statute  of  12 
Car.  II.  has  been  re-enacted  in  most  o(< 
the  states,  including  our  own  state, 
shorn  only  of  Its  verbose  phraseology,  bat 
without  any  intention,  it  is  thought,  of 
varying  its  construction.  2  Kent,  Coniin. 
225.  It  is  true  that  in  some  of  these  states, 
of  late  years,  the  injustice  to  which  it  sub- 
jected motbera  provoked  a  revolt  in  pub- 
lic sentiment,  and  resulted  in  legislation 
which  has  softened  its  rigors,  or  so  ma. 
terially  changed  its  features  as  to  place 
the  parents  comparatively  upon  an  equal- 
ity in  the  right  of  the  custody  of  the  chil- 
dren. And  while  the  spirit  of  modern 
progress  has  characterized  our  legisla- 
tion, leading  to  the  removal  of  numerous 
disabilities  created  by  the  common  law, 
and  to  a  recognition  of  her  individuality, 
and  of  her  rights  of  property,  and,  what 
is  equally  or  more  sacred  to  her,  the  right 
to  direct  and  control  the  training  and 
custody  of  her  offspring.  In  case  of  di- 
vorce, where  the  husband  is  in  fault,  or 
shown  in  any  controversy  between  them 
to  be  an  unfit  custodian  of  them,  yet  this 
relic  of  barbarism  in  the  form  of  a  statute 
is  still  in  force  in  our  own  state,  unless 
its  rigors  have  been  softened  or  repealed 
by  the  act  of  1880.  With  a  full  knowledge, 
then,  of  the  injustice  which  may  result  to 
the  mother  from  the  operation  of  this 
statute,  we  are  to  turn  to  the  statute  of 
1880  in  order  to  determine  whether  its  ef- 
fect has  been  to  give  the  mother  the  right 
to  apnoint  a  testamentary  guardian  for 
her  children  in  the  same  manner  as  the 
father  could  do;  for,  unless  the  statute 
works  this  result,  the  judgment  must  be 
reversed. 

Our  statute  permitting  the  father  to  ap- 
point a.  guardian  by  will  is  as  follows: 
"Every  father  may  by  his  last  will,  in 
writing,  appoint  a  guardian  or  guardians 
for  any  of  his  children,  whether  born  at 
the  time  of  making  the  will  or  afterwards, 
to  continue  during  the  minority  of  the 
child,  or  for  a  less  time, "etc.  Section 
2885,  H  ill's  Code.  "  All  la  ws  which  im  pose 
or  recognize  civil  disabilities  upon  a  wife, 
which  are  not  imposed  or  recognized  as 
existing  in  the  husband,  are  hereby  re- 
pealed: provided,  that  this  act  shall  not 
confer  the  right  to  vote  or  hold  office 
upon  the  wife,  except  as  is  otherwise  pro- 
vided by  law ;  and  for  any  unjust  usurpa- 
tion of  her  property  Or  natural  rights  she 
shall  have  the  same  right  to  appeal,  in  her 
own  name  alone,  to  the  courts  of  law  or 
equity  for  redress  that  the  husband  has." 
Section  2998,  Id.  "  Henceforth,  the  rights 
and  responsibilities  of  the  parents,  in  the 
absence  of  misconduct,  shall  be  equal,  and 
the  mother  shall  be  as  fully  entitled  to  the 
custody  and  control  of  the  children  and 
their  earnings  as  the  father,  and  in  case  of 
the  father's  death  the  mother  shall  come 
into  as  full  and  complete  control  of  the 
children  and  their  estate  as  the  father 
does  In  case  of  the  mother's  death.  All 
laws  and  portions  of  laws  Inconsistent 
with  the  foregoing  are  hereby  repealed." 
Section  2878,  Id.  The  two  last  sections 
constitute  the  act  of  1880,  and  the  conten- 
tion is  that  they  give  the  mother  the  same 
right  to  appoint  a  testamentary  guardian 
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in  case  of  the  father's  death  an  the  father 
wonld  have  in  case  of  the  mother's  death. 
The  flrst  Bectlon  (2998)  provides  that  "all 
laws  which  impose  or  recognize  civil  disa- 
bilities upon  the  wife  which  are  not  im- 
posed and  recognized  as  existing  as  to  the 
husband  are  hereby  repealed."  "All  laws" 
would  luclude  both  the  statutory  and 
common  law:  and  whatever  of  these  that 
impose  or  recognize  civil  disabilities  in 
the  one  that  is  not  recognized  In  the  other 
are  hereby  repealed.  The  manliest  object 
of  the  section  is  to  repeal,  not  to  modify 
or  amend,  all  laws,  whether  common  or 
statutory,  which  have  the  effect  to  Impose 
or  recognize  such  civil  disabilities.  What 
are  the  "civil  dlBabilities"  of  the  wife? 
"Civil  disabilities" means "disquallflcation 
created  by  law. "  And.  Law  Diet.  "Civil 
Disability."  To  the  wifelt  means  some  dis- 
quallflcation created  by  or  the  result  of 
law,  which  renders  her  Incapable  of  doing 
certain  acts  or  things.  At  common  law, 
marriage  merged  the  existence  of  the  wife 
into  that  of  the  husband,  and  constituted 
them  one  person  in  the  law.  The  legal 
effect  of  the  coverture  was  to  disendow 
her  of  her  property,  and  to  civilly  disqual- 
ify her  to  do  many  other  acts  which  she 
was  qualified  to  do  as  a  feme  sole.  At 
common  law  the  right  to  make  a  testa- 
mentary disposition  of  the  guardianship 
of  childi-en  did  not  exist.  Neither  parent 
had  the  authority  to  appoint  a  guardian 
by  deed  or  will  during  the  minority  of  the 
children.  The  right  was  conferred  upon 
the  father  by  the  statute  of  12  Car.  11., 
and  created  in  him  a  legal  capacity  to 
make  such  appointment,  which,  before  the 
statute,  the  law  did  not  accord  to  any 
person.  The  want  of  capacity  in  the 
mother  to  make  such  a  testamentary  dis- 
position did  not  arise  by  reason  of  the 
right  conferred  upon  the  father,  or  of  the 
marriage,  because  before  the  act,  and 
while  the  marriage  might  have  existed, 
neither  would  have  been  qualified  to  make 
such  a  testamentary  appointment.  It 
was  simply  a  right  conferred  upon  the  fa- 
ther, and  not  one  denied  the  mother  by 
the  statute,  for  the  statute  left  her  Just 
where  she  was  before  it  was  enacted.  So 
to  speak,  it  was  a  case  where  one  was 
taken,  and  the  other  was  left, — not  an  un- 
usual thing  in  that  age.  The  effect,  there- 
fore, of  the  statute  was  not  to  create  any 
disquallflcation  in  the  wife,  but  to  confer 
a  new  power  on  the  father.  In  substance, 
the  statute  of  12  Car.  II.  has  been  adopt- 
ed or  re-enacted  in  this  state,  and  pro- 
vides that  "every  father"  may  appoint  a 
testamentary  guardian  for  his  children 
during  their  minorjtj'.  The  same  principle 
of  reasoning  applies  to  this  statute.  By  it 
the  father  has  conferred  upon  him  the 
right  to  appoint  a  guardian  by  will.  It 
invests  him  with  the  capacity  to  do  that 
a«t.  but  it  leaves  the  mother  as  she  was, 
and  as  be  was,  before  its  enactment,  with- 
out such  capacity.  As  between  them,  he 
is  qualified  to  appoint  a  testaiuentarj' 
gpiardian.  and  she  Is  not;  but  his  qualifi- 
cation was  derived  from  statute,  but  her 
disqualification  was  not, — that  existed  be- 
fore the  statute,  but  was  not  the  effect  of 
it.  Hence  a  want  of  power  or  capacity 
in  the  wife  or  mother  to  appoint  a  testa- 


mentary guardian  is  not  a  civil  disability, 
created  by  the  statute,  or  the  result  of  its 
enactment.  When,  therefore,  section  299S 
says,  "  all  laws  which  impose  or  recognise 
civil  disabilities  in  the  wife, "  etc.,  "are here- 
by repealed, "it does  not  refer  toorinclude 
section  28Ho, — statute,  as  we  have  called  It, 
—authorizing  the  father  to  make  such  tes- 
tamentary appointment,  as<  that  section 
we  have  shown  does  not  create  any  civil 
disability  in  the  wife,  and  consequently 
cannot  have  the  effect  to  impose  or  recog- 
nize any  civil  dlBabllitles  upon  her.  Our 
conclusion,  then,  is  that  the  statute,  or 
section  2885,  must  stand  intact  as  It  has 
been  enacted,  so  far  as  section  2998  is  con- 
cerned. Nor  is.  this  result  different  from 
whatcounsel  for  the  appellant  would  have 
it,  since  the  plain  purpose  of  section  2998 
is  not  to  amend  or  modify,  but  to  repeal; 
and  to  give  it  that  effect  upon  section  2885 
would  be  fatal  to  their  claim. 

We  now  come  to  construe  section  2878, 
and  It  Is  upon  the  latter  clause  of  this  sec- 
tion that  counsel  more  confidently  rest 
their  argument  for  the  authority  of  the 
wife  or  mother  to  appoint  a  testamentary 
guardian.  That  section  provides:  "(1) 
That  the  rights  and  responsibilities  of 
the  parents  in  the  absence  of  misconduct 
shall  be  equal;  and  (2)  that  the  mother 
shall  be  as  fully  entitled  to  the  custody 
and  control  of  their  children  and  their 
earnings  as  the  father;  and  (3)  in 
case  of  the  father's  death,  the  luotber 
shall  cowe  into  as  full  and  complete  con- 
trol of  the  children  and  their  astute  as  the 
father  does  in  case  of  the  mother's  death. 
All  laws  or  portions  of  laws  inconsistent 
with  the  foregoing  are  hereby  repealed. " 
Of  this  section,  it  is  the  italicized  clause 
upon  which  tire  right  of  the  mother  to  ap- 
point a  testamentary  guardian  is  chiefly 
urged.  We  are  to  understand,  however, 
at  the  outset,  that  all  laws  or  portions  of 
laws  inconsistent  with,  or  which  deny  the 
mother,  in  case  of  the  father's  death,  as 
full  and  complete  control  of  the  children 
and  their  estate  as  the  father  has  in  case 
of  the  mother's  death,  are  hereby  repealed. 
Before  the  enactment  of  this  section,  the 
father  had  the  right  to  appoint  a  testa- 
mentary guardian,  who  took  ofllce  at  his 
death,  and  if  the  mother  was  living  could 
deprlvp  her  of  the  custody  and  estate  of 
the  children ;  hut  she  had  no  such  right. 
But,  before  the  enactment  of  the  statute 
which  gave  the  father  the  right  to  ap- 
point such  guardian,  his  right,  at  com- 
mon law,  was  full  and  complete  to  con- 
trol his  children  and  their  estate.  This 
statute  added  nothing  to  his  right  to  the 
full  control  of  the  custody  and  tuition  of 
his  children  while  he  lived,  whether  the 
mother  be  living  or  dead.  In  this  matter 
their  relations  were  grossly  unequal.  The 
right  conferred  by  the  statute  only  gave 
him  the  power  to  extend  the  custody  and 
tuition  of  the  children  to  another  after  his 
death,  to  the  deprivation  of  the  mother  of 
the  society  of  her  offspring,  witli  all  its 
untold  sufferings.  But  the  right  of  the 
father  to  their  custody  did  not  depend  on 
the  right  to  appoint  a  testamen  tary  guard- 
ian. That  existed  before  the  right  was 
conferred  to  make  such  appointment,  and 
may  exist    without    it.    The    existence. 
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therefore,  of  the  right  in  the  father  to 
make  such  appointment  is  not,  nor  ever 
was,  neceaeary  or  etisential  tu  his  faii  and 
complete  control  of  the  custody  and  tai> 
tion  of  his  children.  He  had  sach  custody 
before  the  right  to  make  such  appoint- 
ment was  conferred,  and  the  presence  or 
withdrawal  uf  that  right  can  in  no  way 
affect  hie  right  to  the  custody  of  his  chil- 
dren. The  case  stands  in  this  wise:  That, 
at  tlie  father's  death,  the  mother  cannot 
come  into  the  full  and  complete  control  if 
the  father  chooses  to  exert  the  right  con- 
ferred by  the  statute  against  her,  but  her 
death  in  no  way  affects  his  right  to  such 
full  and  complete  control  of  the  children 
Irrespective  of  his  right  of  testamentary 
appointment.  What,  then,  is  the  purpose 
of  the  statute  when  it  proposes  In  direct 
terms  to  give  the  mother  the  full  control 
and  custody  of  the  children  and  their  es- 
tate at  the  father's  death,  as  he  enjoys  at 
her  death?  Is  it  the  right  to  ai>polnt  a 
testamentary  guardian?  Thei-e  Is  no  sug- 
gestion of  that  kind  in  the  section.  Be- 
sides, we  have  shown  that  such  right  to 
the  custody  of  the  children  and  their  es- 
tates may  devolve  upon  one.  as  it  did 
npon  the  father,  before  the  right  to  ap- 
point a  testamentary  guardian  was  con- 
ferred, and,  consequently,  that  such  right 
of  custody  may  exist  without  it.  The 
mother,  therefore,  may  have  conferred  up- 
on her  the  control  of  her  children  and  their 
estates,  without  the  right  to  appoint  a 
testamentary  guardian,  at  the  death  of 
the  father.  But  it  is  manifest  that,  while 
the  right  to  make  such  an  appointment 
exists  In  the  father,  it  may  be  exerted  to 
dei)rlve  the  mother  of  the  custody  of  the 
children  and  their  estate,  at  the  father's 
death,  and  that  such  right  in  him  is  incon- 
sistent with  the  full  and  complete  control 
contemplated  by  section  2878  to  be  con- 
ferred upon  the  mother  at  his  death.  If, 
for  instance,  the  husband  appoint  a  testa- 
mentary guardian,  and  dies,  the  wife  still 
living,  the  right  of  such  guardian  to  the 
custody  of  the  children  and  their  estate  is 
utterly'inconsistent  with  the  full  and  com- 
plete control  of  the  same  which  this  sec- 
tion designs  and  intends  to  confer  upon 
the  mother  at  the  death  of  the  father.  No 
question  Is  made  but  what  tiie  upper 
dauses  of  that  section  contemplate  an 
equality  of  rights  Inrespectto  the  children 
during  their  lives,  and  none,  it  seems  to 
me,  can  be  made  but  what  it  is  the  pur- 
pose of  the  last  clause  to  maintain  such 
equality  of  rights  as  to  the  custody  of  the 
children  and  their  estate  at  the  death  of 
either.  To  make  them  equal  in  this  re- 
gard, and  give  her  such  control  and  cus- 
tody, the  right  of  the  father  to  make  a 
testamentary  appointment  must  be  mod- 
ified or  repealed.  It  cannot  exist  in  him. 
Intact  and  unabridged,  consistently  with 
the  rights  conferred  upon  her  by  this  sec- 
tion; and  to  that  extent,  whether  in 
whole  or  In  part,  it  must  be  repealed.  As 
the  Intendment,  then,  of  section  2878  is 
that  their  rights  during  their  Joint  lives  in 
respect  to  their  children  shall  be  equal, 
and  that  at  the  death  of  either  of  them 
whatever  of  law  or  of  statute  shall  prevent 
or  deny  the  survivor  from  hoving  the  full 
and  complete  control  of  the  children  and 


their  estate  shall  be  repealed,  it  follows 
that  so  much  or  all  of  the  statute  known 
as  section  288.5  as  is  In  conflict  therewith 
must  be  repealed.  So  that,  when  the 
father  dies,  the  mother.  In  the  language  of 
the  last  clause  of  section  2878,  "shall  come 
into  OS  full  and  complete  control  of  the 
children  and  their  estate  as  the  father 
does  in  caoe  of  the  mother's  death;"  but 
as  the  right  to  appoint  a  testamentary 
guardian  is  not  essential  to  such  control 
or  custod}',  and  its  existence  in  the  father 
as  conferred  is  Incompatible  with  the  full 
enjoyment  of  the  rights  conferred  upon 
the  mother  by  this  section,  it  must  be 
modified  or  repealed  to  that  extent.  It 
was  intimated  at  the  argument  that  this 
mode  of  legislation  was  of  questionable 
validity,  but  I  have  not  deemed  it  neces- 
sary to  examine  it  in  that  reganl,  but 
have  endeavored  to  give  the  mother  every 
right  Intended  to  be  conferred  by  It,  the 
right  to  as  full  and  complete  control  of 
the  children  and  their  estates  as  the  father 
has  at  the  mother's  death;  but  as  the 
right  to  appoint  a  testamentary  guardian 
is  not  suggested  in  terms  or  otherwise  in 
the  section,  and  such  right  Is  not  essential 
or  necessary  to  the  full  enjoyment  of  the 
custody  of  the  children  and  their  estate,  it 
cannot  be  considered  as  included  or  con- 
ferred by  this  section.  As  a  consequence, 
it  follows  that  tbe  decree  must  be  re- 
versed ;  and  it  is  so  ordered. 


Winters  v.  Hughes.^ 

(Supreme  Court  of  Utah.    Jan.  Term,  1801.) 
Appeai/— Parties — Joint  Judombst— Bond. 

1.  Where,  in  a  suit  to  foreclose  a  mort^affe 
given  to  secure  a  Joint  and  several  note,  the  writ 
ts  returned  "Served"  as  to  one  defendant,  and 
"Not  found"  as  to  the  others,  and  Judgment  is 
rendered  against  the  defendant  who  appeared,  he 
may,  in  tbe  absence  of  any  statutory  regulation 
to  the  contrary,  appeal  alone  from  such  Judg- 
ment, and  it  is  not  necessary  that  the  other  de- 
fendant should  Join  in  the  appeal. 

2.  It  is  no  ground  for  dismissing  such  ap- 
peal that  the  bond  filed  therein  erroneously  de- 
scribed the  Judgment  as  being  against  defendant 
alone,  since  under  the  Laws  of  Utah  the  bond 
is  not  essential  to  the  validity  of  tbe  appeal,  but 
is  only  given  to  effect  a  guperaedeas. 

Appeal  from  district  court,  Carson  conn- 
ty. 
J.  H.  Ralston,  for  respondent. 

Ki.NNEY,  C.  J.  Hughes,  the  appellee,  flies 
thefollowing  motion  to  dismiss  tbeappeal: 
(I)  Because  said  judgment  is  Joint  against 
said  Winters  and  Atchison  and  said  Atchi- 
son has  not  Joined  said  Winters  in  prosecut- 
ing said  appeal.  (2)  Said  Winters,  in  his 
appeal-bond  herein  filed,  does  not  refer  to, 
or  describe,  the  Judgment  set  out  in  the  rec- 
ord, but  refers  to  a  Judgment  In  favor  of 
said  plaintiff,  and  against  said  Winters 
alone.  In  deciding  this  motion,  the  court 
will  consider  the  points  separately. 

Was  it  necessary  for  Atchison  to  unite 
with  Winters  in  the  appeal,  in  order  to 
give  the  court  Jurisdiction?    The  record 

>  This  case,  filed  at  January  term,  1801,  is  now 
published  by  request,  with  10  others,  in  order 
that  the  Faciflc  Reporter  may  cover  all  oases  lu 
volume  8,  Utah  Reports. 
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dlBCIosea  the  tact  that  the  foundation  of 
the  snit  was  a  joint  and  several  note  exe- 
cuted by  Atchison  and  Winters  for  the 
sum  of  f  15,000.  To  secure  the  payment  of 
this  note,  a  mortgage  deed  was  given, 
signed  by  the  nialcers  respectively,  and,  as 
the  note  was  not  paid,  a  petition  In  chan- 
cery was  filed  to  foreclose  the  equity  of  re- 
demption of  the  mortgagors  In  the  prem- 
ises described.  The  writ  was  returned 
"Served"  as  to  Winters,  and  "Not  found" 
as  to  Atchison.  Winters  alone  appeared 
and  pleaded  to  the  suit.  By  counsel  he 
conducted  the  detanse,  filed  bills  of  excep- 
tion In  his  own  name,  and  appears  to  be 
the  sole  party  over  whom  the  court  ac- 
quired jurisdiction.  It  is  now  gravely  as- 
serted that  he  alone  could  not  appeal,  but 
that  Atchison  must  join.  11  the  court  ac- 
quired no  jurisdiction  of  the  person  of  Atch- 
ison, he  was  not  a  party  to  the  proceed- 
ings In  court,  and  the  decree  against  him 
Is  a  nullity.  He  could  not  become  a  party 
in  this  court,  without  being  first  made  a 
party  in  the  court  below.  This  is  not  a 
court  of  original  but  appellate  jurisdic- 
tion. A  judgment  must  be  first  rendered 
in  the  court  below  against  persons 
brought  into  court  by  either  actual  or 
constructive  service,  before  such  judg- 
ment can  be  reviewed  on  its  merits  in  this 
court.  Is  the  case  then  properly  appealed 
by  Winters?  The  organic  act  provides 
that  writs  of  errors,  bills  of  exceptions, 
and  appeals  shall  be  allowed  In  all  cases 
from  the  final  decisions  of  the  district 
courts  to  the  supreme  court,  under  such 
regulations  as  may  be  prescribed  by  law. 
While  the  legislature  cannot  take  away 
the  right  of  appeal,  It  is  to  be  regretted 
that  no  specific  mode  has  been  provided 
for  talcing  the  appeal.  The  only  law  on 
the  subject  is  to  be  found  on  page  136  of 
the  Liaws  of  Utah, which  provided  that  an 
appeal  may  be  taken.  How,  in  what 
manner,  within  what  time,  or  w^hether  by 
one  or  all  of  the  parties  aggrieved.  Is  not 
specified.  While  writs  of  error  may  issue 
without  the  aid  of  a  statute,  appeals  are 
purely  statutory.  Because  the  statute  is 
silent  as  to  the  manner,  this  court  is  not 
deprived  of  the  power  to  hear,  under  the 
organic  net,  if  the  appeal  Is  before  us.  As 
the  law  now  is,  nothing  more  is  necessary 
than  obtaining  the  ivcord  of  the  court  be- 
low, and  filing  It  in  this  court  by  the  par- 
ty properly  in  court,  against  whom  jiidg- 
ment  is  rendered.  There  is  no  provision  i 
for  praying  an  appeal  giving  notice  to  the 
advcroe  party,  or  tiling  a  SH/)erse</pasbond 
In  order  to  entitle  the  party  to  the  right 
of  appeal;  and  as  all  these  wholesome 
statutory  provisions  am  omitted,  and  as 
the  organic  act  has  constituted  this  an 
appellate  court,  the  court  will  take  juris- 
diction of  the  case,  providing  there  is  a 
final  judgment  against  the  party  in  court, 
and  the  record  Is  in  due  form  of  law. 
Such  iippeal  Is  before  us  In  this  case.  The 
error  In  the  court  below,  In  rendering  a 
decree  against  a  person  not  in  court,  can- 
not prejudice  Winters,  wlio  did  appear 
and  defend,  or  prevent  him  from  having 
bis  rights  readjudicated  in  this  court. 
Suppose  the  decree  hud  been  against  Win- 
ters and  u  person  deceased,  could  it  be 
claimed  that  Winters  could  not  appeal? 


It  so,  the  organic  act  on  this  subject 
means  nothing,  and  this  is  not  an  appel- 
late court.  The  dead  man  certainly  could 
not  join  in  the  appeal,  and  the  judgment 
as  to  him  would  he  void.  But,  according 
to  the  argument,  all  the  co-defendants 
must  join  in  order  to  give  the  court  juris- 
diction. How  could  Atchison  unite  when 
he  was  not  in  court,  and,  by  the  return  of 
the  marshal,  not  in  the  county?  We  are 
not  inclined  to  controvert  the  doctrine 
that  the  party  plaintiffs  or  defendants, 
over  whom  the  court  has  acquired  juris- 
diction, and  against  whom  it  has  power 
to  render  judgment,  must,  as  a  ganeral 
rule,  join  in  the  appeal ;  but  even  the  de- 
cision cited  by  counsel  on  this  point  ha^ 
been  made  upon  statutes  that  are  inappli* 
cable  to  the  case  t>t  bar. 

But  the  second  ground  for  dismissal  13 
that  Winters  In  his  appeal-bond  does  noi 
describe  the  judgment  set  out  in  the  rec- 
ord, but  a  judgment  against  him  alone. 
As  we  have  already  stated,  no  appeal- 
bond  was  necessary  to  entitle  Winters  to 
the  appeal.  Such  bond  is  only  necessary 
as  a  supersedeas  to  the  issuance  of  execu- 
tiou ;  and  if  au  Improper  bond  has  been 
filed,  a  bond  reciting  a  different  judgment 
than  the  one  appealed  from,  the  party 
had  a  right  to  his  execution  upon  the  judg- 
ment not  set  out  in  the  bond.  The  bond 
is  not  essential  to  the  validity  of  the  ap- 
peal under  the  organic  act  and  Laws  of 
Utah,  neither  will  the  appeal  stay  execu- 
tion In  the  absence  of  a  bond.  It  Is  not 
given  for  the  purpose  of  taking  the  appeal, 
but  to  stay  execution,  and  Winters  can- 
not be  denied  a  hearing  in  this  conrt  by  a 
misdescription  of  the  judgment  in  bis 
bond.  If  the  court  would  entertain  the 
appeal  without  a  bond,  it  follows  as  a 
necessarj'  corrollary  that  it  will  do  so 
with  a  defective  one.  Tlie  motion,  tor  the 
reasons  here  given,  is  overruled. 

Cbosbt,  J.,  concurred. 


Thohp  v.  PEOVr.E.t 
(Supreme  Court  of  Utah.    Jan.  Term,  1861.) 

ObAXD  JURT — SCMMOSISO  ASD  Impaxelixo. 

Under  the  Utah  act  relatinfr  to  grand 
juries,  8  5,  providing  that  the  clerk  of  the  distxict 
court  shall,  at  least  30  days  prior  to  the  time  of 
holding  said  court,  issue  a  writ  to  the  marshal 
specifying  the  time  and  place  of  holding  the  court, 
and  reqniring  him  to  summon  H  men  to  serve  as 
grand  jurors,  where  thevrit  is  issued  to  the  mar- 
shal, and  returned  into  court  three  days  after- 
wards, and  the  jury  thus  summoned  are,  on  the 
same  day,  impaneled  and  sworn,  they  are  not  a 
lawful  grand  jury,  and  have  no  authority  to  act. 

Eiror  to  third  district  court. 

James  Jt^  Broadhead,  tor  plaintiff  in  er- 
ror. A.  Wilson,  U.  S.  Dlst.  Atty.,  for  the 
People. 

Ckosby,  J.  Plaintiff  in  error,  after  the 
presentment  of  the  Indictment  by  the 
grand  jury,  challenged  the  array  on  the 
ground  that  the  grand  jurors  were  not 
selected    according   to   law.     The  court 

'  This  case,  filed  at  January  term,  1861,  is  now  pub- 
lished by  request,  with  16  others,  in  order  Uiat  the 
Pacific  Reporter  may  cover  all  cases  in  voliune 
8,  Utah  Reports. 
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overruled  the  motion,  and  this  is  assigned 
as  error.  It  appears  by  the  record,  a 
venire  Issued  on  July  'J5, 1869,  to  the  Unit- 
ed States  marshal,  directing  him  to  sum- 
mon a  grand  Jury  oT24  men,  the  number 
required  by  law,  and  that  he  returned  the 
same  into  court  on  July2Hth;  that  the 
jury  were  on  the  same  day  sworn  and 
charged,  and  on  July  SOtheanieinto  court, 
and  preferred  the  Indictment  for  burglary 
against  the  plaintiff  in  error.  The  ques- 
tion is  simply  this:  Were  the  grand  jury 
found  in  the  manner  prescribed  by  stat- 
ute? since,  if  they  were  not,  they  had  no 
power  to  find  a  valid  indictment.  Section 
6  of  the  act  in  relation  to  grand  and  petit 
jurors  provides  that,  when  a  district  court 
Is  to  be  held,  whether  for  a  district  or 
county,  the  clerk  of  said  court  shall,  at 
least  30  days  previous  to  the  time  of  hold- 
ing said  court,  Issue  a  writ  to  the  marshal 
or  any  of  his  deputies,  if  said  court  is  to 
be  held  for  a  district,  or  to  a  sheriff,  or 
any  of  his  deputies,  of  the  county  In  which 
said  court  is  to  be  held,  if  It  is  to  be  held 
for  a  county,  specifying  the  time  and  place 
of  holding  said  court,  and  requiring  him 
to  summon,  if  for  a  grand  jury,  24  eligible 
men  to  serve  as  grand  jurors.  The  man- 
ner of  summoning,  the  time  required,  the 
mode  of  oelecting,  are  all  expressly  laid 
down,  leaving  nothing  to  be  Implied  or  In 
doubt.  The  law  Is  explicit,  and  must  in 
every  respect  be  compiled  with.  It  is  ap- 
parent in  this  case  that  its  requirements 
nave  not  been  fulfilled.  "ITie  venire  is  is- 
sued to  the  marshal,  returned  into  court 
three  days  afterwards,  and  the  jury  thus 
summoned  are  on  the  same  day  Impaneled 
and  sworn.  It  is  true,  as  a  general  rule, 
that,  when  the  Indictment  Is  duly  exhibit- 
ed in  open  court,  and  indorsed  "A  true 
bill, "  it  is  evidence  that  It  was  duly  found 
by  a  legal  grand  jury ;  but,  when  the  rec- 
ords of  the  court  show  that  the  grand 
jurors  were  not  legally  selected,  and  had 
no  authority  to  act,  it  Is  evidence  of  a 
tilgher  grade,  and  shows  that  the  Indict- 
ment could  not  have  been  found,  exhibit- 
ed, and  indorsed  by  legal  authority.  See 
DuteU  V.  State,  4  G.  Greene.  125.  The  chal- 
lenge to  the  array  should  ha^e  been  al- 
lowed.   Judgment  reversed. 

Ki.N'NBY,  C.  J.,  concurred. 


Klimer  et  al.  v.Sch.nobf.* 

(Supreme  Court  of  Utah.    Jan.  Term,  1861.) 

AppbaI/— Rmrw— Agbkbd  Statxmevt  of 

EVIDKHCE. 

Where  there  wero  no  exceptions  taken  In 
the  trial  court,  but  on  appeal  the  parties  stipu- 
late that  the  cause  shall  be  tried  on  tbo  record  and 
an  agreed  statement  of  cvidoace,  the  supreme 
court  cannot  consider  such  statement  of  evidence, 
where  no  reference  is  made  to  it  in  the  record, 
and  it  is  apparent  that  it  was  made  up  after  the 
decision  of  the  case  In  the  trial  court. 

Appeal  from  district  codrt,  Carson 
county. 

W.  M.  Stewart,  for  appellant.  S.  De 
Wolf,  for  respondents. 

'This  case,  filed  January  term,  1861,  is  now 
pablished  by  request,  with  16  others,  in  order 
that  the  Pacific  Reporter  may  cover  all  cases  In 
volume  8,  Utah  Reports. 


Crosby,  J.  This  was  a  suit  In  chancery 
brought  in  the  district  court  for  the 
second  judicial  district  of  the  territory  of 
Dtah,  to  set  aside  a  deed,  or  bill  of  sale, 
made  by  the  above  plaintiff,  Schnorl.  to 
the  respondents,  Klimer  et  al.,  on  the 
ground  of  fraud  in  Its  procurement.  The 
answer  of  respondents  denies  the  use  of 
fraud  in  obtaining  the  deed,  and  also 
denies  the  existence  of  any  title  in  the 
plaintiff  In  the  property  conveyed  by  the 
deed.  No  exceptions  were  taken  In  the 
court  below;  but  the  parties  in  this  case, 
by  written  stipulations  accompanying 
the  record,  agree  that  this  case  shall  tie 
tried  in  the  supreme  court,  upon  the  rec- 
ord and  an  agreed  statement  of  evidence, 
which  is  not  only  not  referred  to  in  the 
record,  but  It  Is  apparent  has  been  made 
up  after  the  decision.  This  court  cannot 
entertain  such  evidence.  In  all  cases  of 
appeal,  only  that  can  be  taken  into  con- 
sideration which  is  shown  by  the  record 
of  the  court  below  to  have  been  there 
acted  upon  or  referred  to;  otherwise  the 
whole  charactec  of  this  court  would  be 
changed,  and,  instead  of  an  appellate, 
it  would  become  a  court  of  original  juris- 
diction. When  there  are  no  errors  in  the 
rf:Cord,  and  a  cause  Is  tried  on  evidence, 
nnless  the  contrary  is  made  to  appear,  it 
must  be  presumed  that  the  evidence  was 
full  and  snfHcient  to  justify  the  court  in 
coming  to  Its  decision.  Judgment 
affirmed. 

Kinney,  C.  J.,  concurred. 


Young  et  ol.  v.  Martin.^ 

{SMLprem/e  Cmurt  of  Utah.     Oct  10, 1807.) 

AppEiX— Waivxb  op  Errors— Fusadino  Ovbr. 

1.  Plaintiff,  by  pleading,  over  after  his  de- 
marrer  to  defendant's  answer  had  been  over- 
ruled, waives  the  error,  it  any  there  be,  in  such 
ruling,  and  it  cannot  be  reviewed  on  appeal. 

2.  The  error  in  overruling  a  motion  for  Judg- 
ment on  the  pleadings  is  lilcewlse  waived  by  pro- 
ceeding to  trial  before  the  Jury. 

UcCcBDr,  J.,  dissenting. 

Appeal  from  third  district  court. 
Baskla   &  Hempstead,  tor   appellants. 
Marshal  &  Catter,  for  respondent. 

Drakk,  J.  This  case  Is  brought  Into 
this  court  by  an  appeal  taken  by  the  plain- 
tiffs to  the  judgment  and  rulings  ot  the 
district  court  tor  the  third  Judicial  district. 
The  appellants  have  assigned  the  follow- 
ing as  errors:  (I)  The  court  erred  In 
overruling  the  demurrer  filed  by  the  plain- 
tiffs to  the  defendant's  answer.  (2)  The 
court  erred  in  ruling  thereon  that  the  de- 
fendant had  a  lien  on  the  goods  of  E.  R. 
Young  &  Sons,  now  in  his  possession  tor 
freight,  both  by  McWhlrt  and  Irvin 
trains.  (3)  The  court  erred  in  ordering 
the  plaintiffs  to  reply  as  though  the  de- 
murrer bad  not  been  filed.  (4)  The  court 
erred  in  overruling  the  verbal  motion  of 
plaintiffs  for  judgment  and  damages  on 

'  This  case,  filed  October  10,  1867,  is  now  pub- 
lished by  request,  with  16  others,  in  order  that 
the  Pacific  Reporter  may  cover  all  cases  in  volume 
8,  Utah  Reports. 
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the  pleadings.  The  defpndant  has  filed  a 
mutloii  to  dlKinisB  the  appeal,  and  the  lol- 
lowing  are  assigned  as  i-easons  In  support 
of  the  motion:  (t)  The  plaintltfs  in  the 
lower  court  waived  their  exceptions  to 
the  ruling  on  the  demurrer  when  they 
pleaded  over,  and  said  demurrer  was 
thereby  withdrawn.  (2)  That  the  verbal 
motion  for  judgment  was  but  a  repetition 
of  the  demurrer,  made  under  a  different 
name,  and  embracing  the  same  points  as 
those  embraced  in  the  demurrer.  And  the 
appeal  is  talcen  and  the  assignment  of  er- 
rors is  based  on  those  two  alleged  errors, 
which  exceptions  the  plaintiffs  waived 
by  pleading  and  going  to  trial  on  the 
merits  in  the  court  below,  and  therefore 
have  no  standing  in  this  court.  The  coun- 
sel for  and  against  tlie  motion  to  dismiss 
the  appeal  having  been  heard,  it  is  now 
for  the  connideration  of  the  court.  The 
second  and  third  errors  assigned  are  in- 
cidental to  the  first;  they  arise  oat  of  It, 
or  are  evolved  by  It,  and  by  no  fair  con- 
struction can  they  be  considered  as  sepa- 
rate and  distinct;  and  they  will  be  gov- 
erned by  the  same  rules  and  abide  the 
same  determination  which  awaits  the 
first.  The  fourth  assignment  of  errors  re- 
lates to  a  motion  made  by  the  plaintiffs 
for  Judgment  on  the  pleadings,  as  they 
were  perfected  after  the  demurrer  had  been 
overruled.  To  give  to  this  motion  any 
proper  and  beneficial  effect,  we  must  con- 
sider It  iu  the  nature  of  a  demurrer, — a 
second  demurrer,  not  a  repetition  of  the 
first.  After  the  first  demurrer  was  over- 
ruled the  pleadings  were  perfected,  and 
the  condition  thereof  was  changed,  and 
the  party  had  a  right  to  file  another  de- 
murrer, and  to  have  all  the  advantages, 
tailing  therewith  all  the  hazards,  attend- 
ing the  first.  It  is  a  rule  of  law  not  to  be 
controverted,  that  when  a  party  demurs 
to  the  pleading  of  his  adversary,  and  the 
demurrer  is  overruled,  he  must  not  pro- 
ceed any  further  by  pleading  or  going  to 
trial,  if  he  would  avail  himself  of  any  error 
in  the  ruling  of  the  court  upon  the  demur- 
rer. The  latest  decision  upon  this  point 
which  has  come  under  my  obKervation  is 
that  in  the  case  of  Bell  v.  Railroad  Co.,  4 
Wall.  598.  The  same  doctrine  was  held  In 
the  case  of  Pierce  v.  Mintum,  1  Cal.  470. 
It  is  said  that  this  decision  was  made  at 
an  early  day  In  the  history  of  that  state, 
and  that  subsequent  det-islons  are  other- 
wise. They  have  enacted  a  code  of  prac- 
tice, and,  whatever  may  be  the  rule  there 
now,  it  cannot  be  doubted  but  that  decis- 
ion reflected  the  law  of  the  land  and 
throughout  the  United  States  at  the  time 
it  was  made,  when  it  was  not  controlled 
by  statutory  enactments.  In  the  case  of 
U.  S.  V.  Boyd,  5  How.  30,  the  doctrine  is 
most  clearly  and  emphatically  laid  down. 
It  is  useless  to  seek  for  other  authorities 
upon  this  subject.  I  know  of  no  case 
where  the  party  seeking  relief  In  a  court 
of  review,  either  upon  appeal  or  writ  of 
error,  where  this  doctrine  has  not  been 
maintained  if  the  question  arose.  It  is  so 
well  founded  in  common  sense  that  no  ar- 
gument can  disturb  it.  To  donbt  It,  or 
to  seek  to  overthrow  it  except  by  legislative 
enactment,  would  lie  the  evidence  of  Judi- 
cial dissentatiou.    The  proceedings  in  this 


case  seem,  from  the  frequent  repetition  uf 
counsel,  to  have  been,  first,  a  declaration 
by  the  plaintiffs;  a  plea  In  abatement  by 
the  defendant;  then  an  answer;  then  a 
demurrer  by  the  plaintiffs;  then  a  replica- 
tion to  the  answer;  then  a  rejoinder  by 
the  defendant ;  then  a  surrejoinder  by  the 
plaintiffs;  and  then  a  motion  for  judg- 
ment; and  then  a  trial  by  Jury,  In  which 
both  parties  participated  by  giving  evi- 
dence and  addressing  the  Jurj-. 

Of  the  exact  nature  of  some  of  the  plead- 
ings we  are  left  to  conjecture,  for,  on  In- 
specting the  record,  we  find  nothing  to 
make  conjecture  a  certainty.  TV'e  may  be- 
lieve the  plaintiffs  filed  a  demurrer  to  the 
answer,  but  what  was  the  form  or  sub- 
stance of  that  demurrer  we  have  no  means 
of  ascertaining.  It  is  not  to  be  found  iu 
the  record.  Should  it  become  important 
for  us  to  determine  whetlier  the  demurrer 
was  one  of  form  or  substance,  by  what 
rule  should  we  be  led?  It  Is  claimed  by 
the  plaintiffs  that  the  court  below  erred 
in  overruling  or  denying  the  motion  for 
judgment.  What  was  the  form  of  this 
motion,  or  what  reason  for  its  allowance 
accompanied  it,  we  know  not.  This  im- 
portant motion  was  not  reduced  to  writ- 
ing. All  the  interest  of  tiie  parties  in  this 
important  matter  is  left  to  rest  upon  a 
verbal  motion.  Such  a  pernicious  prac- 
tice ought  not  to  ba  indulged.  We  may 
believe  all  that  is  sold  of  it;  but,  if  we 
look  to  the  record,  we  have  nothing  to 
determine  the  exact  nature  and  purpose 
of  the  motion.  It  may  be  that  the  de- 
ficiency in  the  record  and  proceedings  is 
immaterial  in  tlie  solution  of  the  ques- 
tions before  us;  but,  if  the  security  of  the 
rights  of  parties  does  nutrequire  agreater 
degree  of  strictness  and  attention,  yet  tbi; 
reputation  and  success  of  the  practitioner 
does.  Again,  I  remark  there  is  no  bill  of 
exceptions  accompanying  this  record.  Is 
it  expected  that  these  varied  and  impor« 
taut  questions,  arising  upon  exceptions  to 
the  ruling  of  the  court  below,  are  to  be 
heard  and  settled  by  us  without  a  bill  o( 
exceptions  before  us?  The  ideals  repul- 
sive. It  is  pi-epusterous,  and  I  hope,  for 
the  honor  of  the  profession,  that  hereafter 
no  such  occurrence  will  arise.  Giving  to 
these  omissions  the  very  least  importance, 
putting  the  roost  favorable  constrac- 
tion  upon  the  acts  and  proceedings  of  the 
parties,  it  is  manifest  that  should  we  hear 
the  argument  of  counsel  upon  the  errors 
assigned  in  this  appeal,  it  could  result  iu 
nothing  more  than  a  rehearing  of  the 
questions  arising  upon  the  demurrer,  and 
upon  the  motion  for  Judgment.  These 
have  been  heard  in  the  court  where  thpy 
were  made,  and  the  party  seeking  redress 
here  has,  by  his  own  acts,  placed  them. 
beyond  the  reach  of  review;  and  what- 
ever may  have  been  the  errors  of  the  court 
in  its  ruling  upon  the  demurrer  or  motion, 
the  party  by  pleading  over  and  going  to 
trial  has  token  it  out  of  the  power  of  this 
court  to  correct  those  errors  on  review. 
Therefore,  the  motion  to  dismiss  must 
prevail,  and  the  order  of  the  court  should 
be  in  conformity. 

Titus.  0.  J.,  concurred.  MgCuhdy,  J.,. 
dissented. 
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Cramer  t.  Union  Pac.  R.  CoJ 
{Supreme  Court  of  Utah.   Jan.  Tenn,  1875.) 

Mastbb  and  Servant— Neoliobn-cb  of  Hastes— 
Plbadiko. 
In  an  action  against  a  railroad  company  for 
injuries  to  an  employe,  whore  the  complaint  al- 
leges that  the  injuries  resulted  from  a  collision 
that  occurred  by  reason  of  the  negligeace  of  de- 
fendant, it  is  error  to  sustain  a  demurrer  to  the 
complaint  on  the  ground  that  a  master  is  not  re- 
sponsible to  his  servant  for  injuries  resulting 
from  the  negligence  of  a  fellow-serraut. 

Appeal  from  third  district  court. 
Hempstead  Ji  Klrkpatrlok,  tor  respond- 
ent. 

BoREMAN,  J  TheconipIalntBhowa  that 
the  plaintilt  (appellant)  wan  employed  aB 
a  common  workman  by  the  defendant,  the 
railroad  company,  to  dijt  gravel,  and  to 
help  load  and  unload  the  construction 
train  with  the  same.  As  part  ot  the  con- 
tract, he  was  boarded  by  the  defendant  in 
its  construction  boardingr-cars,  and  carried 
to  and  from  his  work  by  the  defendant. 
In  thus  returning  from  his  dinner  on  one 
day  in  October,  1869,  a  collision  occurred 
between  the  construction  train  upon  which 
the  plaintiff  was  being  carried,  and  a  loco- 
motive running  out  of  time,  and  without 
notice.  By  this  collision  the  plaintiff's 
leg  was  crushed,  whereby  he  has  been 
greatly  disabled.  This  suit  was  brought 
to  recover  damages  tor  this  injury.  The 
defendant  demurred  to  the  complaint  up- 
on the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  court  below  sustained  the 
demurrer,  and  gave  Judgment  against  the 
plaintiff.  From  this  action  ot  the  court 
below  the  plaintiff  appeals  to  this  court. 
The  only  question  which  we  are  now  called 
upon  to  consider  is  the  one  upon  which 
the  demurrer  is  based.  The  principal 
ground  relied  upon  to  sustain  the  demur- 
rer is  that  a  master  is  not  responsible  to 
his  servant  for  injuries  resulting  from  the 
negligence,  carelessness,  or  misconduct  of 
a  fellow-servant  engaged  in  the  same  gen- 
eral business.  This  question  was  argued 
at  great  length  by  the  attorneys,  both  of 
the  appellant  and  of  the  respondent,  yet 
no  such  point  necessarily  arises  upon  the 
demurrer.  The  position  assumed  by  the 
defendant  may  be  true  us  a  principle  of 
law,  and  yet  this  complaint  be  entirely 
sufflcient.  The  injury  Is  not  charged  to 
the  carelesanees,  negligence,  or  misconduct 
of  a  fellow-servant,  but  is  charged  directly 
upon  the  defendant.  The  collision  and 
consequent  injury  are  not  only  charged 
entirely  to  the  negligenceof  the  defendant, 
but  it  is  alleged  also  that  the  same  were 
"without  any  negligence  on  the  partof  the 
plaintlfl. "  8ome  ot  the  numerous  allega- 
tions ot  the  complaint  may  be  defective, 
but  there  are  enough  good  allegations  to 
support  a  Judgment  for  the  plaintiff,  if 
one  should  be  had.  The  Judgment  of  the 
court  below  is  therefore  reversed,  with 
costs,  and  the  order  sustaining  the  de- 
murrer is  revoked,  and  thecause remanded 

>  This  oase,  filed  at  January  term,  1876,  is  now 
published  by  request,  with  others,  in  order  that 
the  Pacific  Reporter  may  cover  all  cases  in  vol- 
time  8,  Utah  Reports. 


to  the  court  below  for  further  proceedings 
In  accordance  with  this  opinion. 

McKean,  C.  J.,  and  Emerson,  J.,  con- 
curred. 


MiNTER  ▼.  Union  Pac.  R.  Co.a 

(Supreme  Court  of  Utah.    Oct.  Term,  1873.) 

Master  and  Sebvakt— Nbolioexce  of  Master — 
Pleading. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries  to  an  employe,  the  com- 
plaint alleged  that  defendant  negligently  at- 
tached to  one  ol  its  cars  a  defective  and  danger- 
ous brake,  whose  condition  it  might  have  known 
by  the  exercise  of  ordinary  care,  but  which  plain- 
tiff did  not,  and  could  not,  have  known  In  the 
course  of  his  duties  as  brakeman;  that,  while 
he  was  performing  such  duties,  this  defective 
Imike  gave  way,  thereby  tiu:owing  him  to  the 
ground,  so  that  the  wheels  of  the  car  ran  over 
and  crushed  his  hand.  Meld,  that  the  complaint 
states  a  cause  of  action. 

2.  An  allegation  that  defendant  was  a  corpo- 
ration, and  that  plaintiff  was  in  its  employ  for  a 
long  time  t/rior  to  the  injury,  is  a  sufficient  alle- 

Stion  that  defendant  was  a  corporation,  and  was 
existence  at  the  time  cf  tlie  injoiy. 

Appeal  from  third  district  court. 
R.  N.  BHskin,  for  appellant.   Hewpstend 
&  KIrkpatrick,  for  respondent. 

Emkbhon,  J.  Thiswasan  action  brought 
by  the  appellant  against  the  respondent  to 
recover  damages  for  injuries  received  by 
him  while  In  the  employ  ot  the  respondent, 
as  brakeman  upon  one  ot  its  cars,  by  rea- 
son ot  the  negligence  of  said  respondent  in 
failing  to  provide  a  proper  and  safe  brake 
for  said  car.  The  complaint  was  filed  on 
the  iBt  day  of  February,  A.  D.  1871.  It 
contains  but  one  count,  and  avers  "that 
said  defendant  is  a  foreign  corporation, 
incorporated  under  an  act  of  congress, 
transacts  business,  has  property  and  ac- 
knowledged agents  in  Utah  territory,  and 
within  the  jurisdiction  of  this  court;  that 
on  the  6th  day  ot  March,  A.  D.  1870,  and  for 
a  long  time  prior  thereto,  said  plalntiffwas 
in  theemployot  said  defendant,  as  a  brake- 
man  on  the  railroad  of  said  defendant; 
that  said  defendant,  disregarding  its  duty 
and  obligation  to  said  plaintiff,  carelessly 
and  negligently  attached  to  one  ot  its 
cars  a  detective,  iiisufticient,  and  danger- 
ous brake;  that  said  brake  was  so  defect- 
ive, insufficient,  and  inadequate  to  the  se- 
cure and  safe  running  of  said  car  that  said 
defendant,  by  the  exercise  of  proper  and 
ordinary  care  and  skill,  might  baveknown 
these  facts :  that  said  plaintiff,  neither  at 
the  time  nor  before  he  received  the  Injuries 
hereinafter  mentioned,  knew  that  said 
brake  was  defective  and  dangerous,  and, 
in  the  course  of  his  duties,  could  not  have 
known  of  said  detects  at  and  before  the 
time  of  his  said  Injuries;  that  said  brake 
was  so  defective  as  to  render  the  running 
of  said  car  dangerous  to  the  lite  and  limbs 
ot  the  employes  of  said  defendant  on  said 
car;  that,  on  the  said  6th  day  of  March) 
A.  D.,  1870,  in  said  territory  of  Utah,  while 

'This  case,  filed  at  October  term,  187S,  is  now 
published  by  request,  with  16  others.  In  order 
that  the  Pacific  Reporter  may  cover  all  cases  ia 
volume  8,  Utah  Reports. 
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Bald  plaintiff  was  performing  bla  duties  as 
bralieman  ut  said  defendant  on  tbe  car 
aforesaid,  by  reason  of  the  defect!  venesH  of 
said  bralie,  tlie  same  brotce  and  gave  way. 
whereby  said  plaintiff  was  [without  any 
negligence  or  want  of  due  care  and  slclll 
upon  his  part]  violently  thrown  from  said 
car,  and  one  of  the  wheels  of  the  same 
passed  over  the  right  hand  of  said  plain- 
tiff, whereby  said  hand  was  crushed,  and 
Its  use  entirely  destroyed ;  that,  by  rea- 
son of  said  injury,  said  plaintiff  suffered 
great  pain  and  sictcness,  and  was  com- 
pelled to  incur  the  cost  and  expense  of 
medicine  and  niedi(*a1  attendance,  and  was 
also  rendered  unable  forabout  flveuonths 
to  pursue  his  business,  and  is  still  uiinble. 
and  win  ever  so  remain,  to  perform  ordi- 
nary manual  labor  with  his  band,  "—and 
claims  damages  in  the  sum  of  f  50,(X)0.  The 
defendant  appeared  In  the  cause  by  its  at- 
torneys, who  filed  a  demurrer  to  the  com- 
plaint, and  assigned  the  following  cause 
of  demurrer:  "That  the  said  complaint 
does  not  state  facts  suiflcieiit  to  constitute 
a  cause  of  action  against  this  defendant." 
The  cause  was  brought  on  to  argument  in 
the  court  below  on  thedemurrer.and  that 
court,  on  the  19th  day  of  September,  A.  D. 
1873,  sustained  the  demurrer,  and  the 
plaintiff  declined  to  amend  the  complaint, 
and  elected  to  rest  the  case  npon  the  de- 
murrer; thereupon  judgment  was  ren- 
dered against  the  plaintiff  forcosts.  From 
this  order  and  judgment  tbe  plaintiff  ap- 
peals. 

At  tbe  hearing  of  this  case,  the  counsel 
upon  boih  sides  argued,  at  great  length 
and  with  marked  ability,  tbe  question  of 
the  liability  of  a  master  to  his  servant  for 
the  negligence  of  a  fellow-servant.  This 
question  Is  not  raised  by  the  record,  and 
we  decline  to  go  into  the  consideration  of 
It.  The  complaint  alleges,  not  that  any 
agent  or  servant  of  tbe  defendant,  for 
whose  acts  it  is  liable,  but  that  the  de- 
fendant itself,  was  guilty  of  the  acts  of 
which  the  plaintiff  complains,  and  by 
reason  of  which  he  suffered  the  Injuries 
complained  of,  and  this  without  any 
fault  or  negligence  or  want  of  care  and 
skill  upon  bis  part.  The  defendant,  by  its 
demurrer,  admits  this  to  be  true.  The 
complaint  may  properly  be  construed  as 
charging  peraonal  negligence  on  the  part 
of  the  defendant.  'While  It  is  true  that  a 
corporation  can  act  only  through  or  by 
some  person  or  set  of  persons,  yet  the 
court  win  not  assume  that  the  acts  and 
umissions  charged  as  tbe  acts  and  omis- 
sions of  the  defendant  itself  were  really 
th"  acts  and  omissions  of  one  of  its  agents 
or  employes,  for  which  the  corporation  Is 
not  liable  to  another  agent  or  employe. 
For  aught  that  the  court  can  know,  the 
plaintiff  may  be  prepared  to  prove  that 
the  president  of  the  company,  its  general 
superintendent,  or  some  superior  oflieer 
of  the  corporation,  was  in  such  a  posi- 
tion and  so  circumstanced  that,  by  the 
exercise  of  ordinary  care  and  vigilance, 
they  would  have  known  of  the  defects  in 
this  very  car,  or  were  so  circumstanced  as 
to  charge  the  company  Itself  with  the 
want  of  the  exercise  of  that  i>rdinary  care 
and  diligence  which  the  law  imposes  upon 
them.    It  was  not  necesaai'y  for  the  piuiu- 


tlff  to  set  this  op  In  detail  Id  bis  com- 
plaint. II)  is  sufficient  for  him  in  this  re- 
spect to  charge  personal  negligence  on  tbe 
part  of  tbe  defendant.  The  complaint 
should  state  tbe  facts  in  "ordinary  and 
concise"  language,  and  not  the  evidence 
by  which  these  facts  are  to  be  established. 
It  Is  true  tlittt  the  plaintiff  undertook  bis 
engagement  with  the  company  In  con- 
templation of  tbe  ordinary  hazards  of  the 
business,  and  upon  the  incidental  condi- 
tion, not  that  the  company  will  Insure 
bim,  against  accidental  injuries,  but  will 
exercise  reasonable  and  ordinary  care  and 
diligence  in  the  discbarge  of  its  duties  in 
regard  to  the  business;  but  where  tbe 
company  is  in  fault  as  to  its  own  duties, 
and  the  injury  is  occasioned  by  means  of 
its  neglect  of  that  reasonable  and  ordi- 
nary care  which  it  must  be  presumed  to 
exercise  in  regard  to  its  own  business,  it  is 
liable  in  damages,  unless  the  plaintiff  was 
also  in  fault,  and  his  negligence  or  miscon- 
duct contributed  as  a  proximate  cause  to 
the  injury.  This  complaint  alleges  that 
the  defendant  attached  this  dangerous 
and  defective  brake  to  this  car.  It  also 
allegfes  the  dangerous  defect  in  the  car, 
and  that  the  defendant  might  have  dis- 
covered the  delect  by  the  exercise  of  prop- 
er care  and  vigilance;  that  the  plaintiff 
himself,  not  only  did  not  know  it,  but, 
"iu  tlie  course  of  his  duties,  could  not 
have  known  of  said  defect;"  and  tbat 
said  injury  occurred  without  any  negli- 
gence or  want  of  due  care  and  skill  upon 
his  part.  The  burden  of  proof  is  upon  the 
plaintiff,  and,  if  he  can  upon  the  trial  es- 
tablish the  averments  in  bis  complaint, 
there  can  be  no  doubt  about  his  right  to 
recover;  or,  if  the  defendant  should  make 
default,  the  complaint  inys  a  sufficient 
foundation  for  a  recovery  and  judgment. 

At  the  hearing  it  was  claimed  upon  the 
pai-t  of  the  defendant  that  tbe  complaint 
does  not  show  tbat  the  defendant  was  a 
corporation,  or  in  existence,  at  the  date 
of  the  alleged  injury,  but  alleges  the  cor- 
porate existence  only  at  tbe  date  of  liling 
the  complaint.  There  is  no  merit  in  this 
objection.  The  language  of  the  complaint 
is  "  that  said  defendant  is  a  foreign  corpo- 
ration incorporated  under  an  act  of  con- 
gress."  It  is  the  same  defendant, /.  e.,  a 
foreign  corporation  incorporated  under 
an  act  of  congress,  in  whose  employ  tbe 
plaintiff  was  at  the  time  of  receiving  the 
alleged  Injuries.  Tbe  judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  court  below  to  overrule 
the  demurrer. 

BoRRMAN,  J.,  concurred. 

McKean,  C.  J.  The  complaint  being 
demurred  to,  its  allegations  must  be  pre- 
sumed to  be  true;  and,  according  to  those 
allegations.  It  was  Inipossibie  tbat  the 
plaintiff,  by  any  negligence  of  bis  own, 
should  we  have  contributed  to  the  injury 
which  he  sustained.  In  this  respect  this 
case  differs  from  many  cases  reported  In 
the  books,  and  from  some  cases  that  have 
been  before  the  courts  of  this  territory.  I 
therefore  concur  in  the  opinion  that  the 
judgment  of  the  district  court  should  be 
revui-scd. 
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Rbaw  v.  Howard. 
'Supreme  Court  of  Oregon.    Oct  21, 1890.) 
NoTicB  OF  Appeal. 
1.  A  notice  of  appeal  wbich  describes  a  judg- 
ment for  the  recovery  of  a  specific  sum  of  money 
is  not  sufficient  to  bring  into  the  appellate  court 
a  Judgment  in  an  Oiction  for  the  reooirery  of  spe- 
ciflo  personal  property. 

•i.  A  notice  of  appeal  which  gives  the  name 
of  the  court  and  of  the  parties  to  the  action,  the 
date  of  the  Judgment,  without  any  other  descrip- 
tiuQ,  and  informs  or  makes  known  to  the  respond- 
ent that  the  appellant  appeals  from  the  judgment 
in  said  action,  is  sufBcient. 
(^Syllabus  by  the  Court. ) 

Appeal  from  circalt  court,  Maltnomah 
county;  E.  D.  Shattvck,  JatlKe- 

ThiH  action  was  orJKlnally  commenced 
Jn  the  iustice's  court  ol  East  Portland, 
where  the  plaintiff  bad  iud^ment  from 
which  an  appeal  was  taken  to  the  circuit 
court.  Opon  respondent's  motion,  the 
appeal  was  dismissed,  on  the  ground  of 
the  InsufHciency  of  the  notice,  from  which 
last-named'  judgment  this  appeal  was 
taken.  The  verdict  and  judgment  in  the 
Justice's  court  are  as  follows:  "In  justice's 
court  tor  £ast> Portland  precinct.  Multno- 
mah county,  Oregon.'  W.  P.  Ream,  Pllf.,  vs. 
J.  F.  Howard,  Deft.  We,  the  jury  In  the 
above-entitled  action.  And  for  the  plain- 
tiff for  the  goods  and  chattels  described 
in  the  complaint,  or.  If  return  cannot  be 
had,  for  the  value,  to-wit,  f80,  and  981 
damages  for  the  detention  and  withhold- 
ing of  the  same  from  pin intitl.  Wash.  F. 
Ai.i.BN.  S.  F.  WisHARD.  R.  Mehbick.  W. 
H.  H.  Grant.  Jamrb  Powei.i..  It  is 
therefore  ordered  that  the  defendant  deliv- 
er to  plaintiff  the  goods  and  chattels 
named  in  the  complaint,  and  the  sum  of 
981  damages  for  the  detentio'h  of  goods, 
and  the  costs  and  dlKbursenients  taxed  at 
—Justice's  fees,  fT.dO;  constable,  98.45; 
witnesses,  911.60;  notary  fees,  93:  and 
that  execution  issue  therefor."  The  no- 
tice of  appeal  la  as  follows:  "In  justice's 
court  for  East  Portland  precinct,  state  of 
Oregon, county  of  Multnomah — 88. :  W.  P. 
Keani,  Plaintiff,  vs.  J.  B.  Howard,  Defend- 
ant. Notice  of  appeal.  Civil  action.  To 
W.  P.  Ream,  and  to  Messrs.  Doud  &  Mc- 
Coy, his  attorneys:  Please  take  notice 
that  the  defendant  in  the  above-entitled 
action  appeals  from  the  judgment  ren- 
dered therein,  on  the  11th  day  of  April,  A. 
D.  1S90.  In  favor  of  the  said  plaintiff,  and 
against  the  said  defendant,  for  the  sum  of 
one  hundred  and  forty-one  dollars  and 
ninety-five  cents,  and  costs,  and  from  the 
whole  of  said  judgment,  to  the  circuit 
court  of  the  state  of  Oregon,  for  the  coun- 
ty ol  Multnomah.  C.  J.  McDouoall,  At- 
torney for  Def(>ndant. " 

C.  J.  McDoafcail,  for  appellant.  Doud  & 
McCoy,  for  respondent. 

Strahak,  C.  J.,  fatter  stating  the  fkets 
as  above.)  The  tendency  of  all  the  recent 
decisions  of  this  court  on  the  subject  of 
appeals  is  not  to  dismiss  them  if  they 
could  be  retained  for  trial,  for  the  simple 
reason  that  courts  are  established  to  bear 
and  determine  judicial  quecitlona,  and  not 
to  arbitrarily  turn  theparties  out  of  court, 
witliowt  the  opportunity  of  being  heard; 
but  we  cannot  di-spensewitit  the  necessary 
V.24P.I10.19— 58 


papers  to  bring  an  appeal  Into  this  court. 
In  the  construction  of  appeal  papers,  we 
have  applied  the  most  liberal  rule  of  con- 
struction, and  have  allowed  undertakings 
to  be  filed  and  papers  supplied  whenever 
we  had  the  power  to  do  so ;  but,  under 
any  view  of  the  subject,  we  think  the  judg- 
ment appealed  from  must  be  affirmed.  If 
the  notice  of  appeal  had  siiriply  contained 
the  title  of  the  court,  the  names  of  the  par- 
ties, the  date  of  the  judgment,  and  hud 
made  known  to  the  respondent  that  an 
appeal  was  taken  from  the  judgment  in 
that  action,  without  any  attempt  to  fur- 
ther describe  it,  the  notice  would  have 
been  sutflclent.  But  here  the  judgment  is 
BO  entirely  misdescribed  that  we  must  con- 
clude tbato  the  appeal  Is  from  some  other 
judgment  than  the  one  contained  in  this 
record.  The  judgment  in  the  record  is  for 
the  recovery  ol  specific  personal  property, 
or  its  value,  in  case  delivery  could  not  be 
had,  together  with  damages  for  its  deten- 
tion, and  costs  and  disbursements.  The 
judgment  described  in  the  notice  is  for  a 
specific  sum  of  money.  These  discrepan- 
cies are  too  great  to  be  reconciled,  accord- 
ing to  any  principle  or  authority.  Coun- 
sel for  appellant  relies  upon  Lanctwter  v. 
McDonald,  14  Or.  264,  12  Pnc.  Rep.  374, 
but  that  case  neither  in  Its  facts  nOr  rea- 
soning will  sustain  appellant's  conten- 
tion. The  judgment  appealed  from  must 
be  affirmed. 


SOXNEBORN  Y.  PORTLAND  &  V.  RY.  CO. 

(Supreme  Court  of  Oregon,.    Oct.  80, 1880.) 
Appeal— NoTicK. 
The  notice  of  appeal  must  contain  a  specl- 
flcation  of  the  errors,  upon  which  the  appellant 
Intends  to  rely  upon  the  appeal.    Swift  v.  Mul- 
key,  IT  Or.  fBB,  21  Pao.  Rep.  871,  approved  and 
followed. 
(SyUabut  by  the  Cowrf) 

Appeal  from  circuit  court,  Multnomah 
county  ;   E.  D.  Shattuck,  Judge. 

This  is  an  action  to  recover  damages  lor 
negligence.  The  complaint  alleged,  in  sub- 
stance, among  other  things,  that  hereto- 
fore, on  the  14th  <lay  of  October,  1888,  the 
plaintiff,  David  McMillan,  and  one  John 
Antona  had  charge  and  possession  of  a 
certain  steam-saw  used  for  sawing  cord- 
wood  into  proper  lengths  to  suit  custom- 
ers; and  that  said  defendant,  its  superin- 
tendent, agrents,  and  servants,  then  and 
there  requested  the  plaintiff  and  his  asso- 
ciates to  move  their  said  steam-saw  up  to 
a  certain  pile  of  cord-wood,  located  on  the 
line  of  said  railway,  within  a  few  feet  of 
the  track  of  said  railway,  in  front  of  the 
fircit  block  of  land  south  of  Munk's  grocery 
store,  in  the  to  wn  of  Alblna,  on  Ma  rgaretta 
avenue,  and  then  and  there  requested  the 
plaintiff  and  his  said  associates  to  set  up 
said  steam-saw  between  said  wood-pile 
and  the  track  of  said  railway,  and  to  saw 
wood  enough  and  sufficient  for  the  use  of 
the  engine  and  cars  that  defendant  was 
then  and  there  operating  on  said  railway 
that  day;  and  that,  in  pursuance  of  said 
request,  the  plaintiff  and  his  said  asso- 
ciates did  move  said  steam-saw  up  to  said 
wood-pile,  and  did  set  up  said  steam-saw 
at  the  place  aforesaid ;  and  that  it  was 
ascertained  by  the  plaintiff  and  bis  asso- 
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ciates  before  and  at  the  time  c>i.ld  Bteam- 
saw  was  placed  In  position  that,  by  mov- 
ing In  the  engine  and  train  ol  cars  that 
defendant  was  then  operating  on  Bald  rail- 
way, slowly,  cautlouBly.  and  In  a  careful 
manner,  In  passing  said  steam-saw,  said 
engine  and  train  of  cars  would  pass  with- 
out touching  said  saw,  or  in  ani'  wise  in- 
terfering with  said  saw,  or  any  of  its  at- 
taclmients,  or  the  plaintiff  or  his  asso- 
ciates, and  It  was  then  and  there  agreed 
between  the  plaintiff  and  the  defendant 
that  the  said  train  of  cars,  in  ijassing  said 
saw, should  slowdown  and  pass  said  saw 
in  a  slow,  cautious,  and  careful  manner, 
and  would  take  on  wood  near  said  saw, 
and  that,  at  Munk's  grocery  store,  about 
one  block  distant  from  said  saw,  said 
train  would  stop  to  take  on  and  let  off 
passengers  in  going  each  way,  and  plain- 
tiff and  his  asHooiates  were  then  and  there 
assured  by  the  defendant,  its  agents  and 
servants,  that  said  train  would  stop  at 
Munk's  grocery  store  and  pass  said  saw 
in  a  slow,  cautious,  and  careful  manner; 
that  plaintiff  relied  upon  said  agreement 
and  representations,  and  commenced  saw- 
ing wood,  until  said  train  passed  said  saw 
three  times  safely,  as  agreed  upon.  But 
the  plaintiff  avers  that,  on  the  return  trip 
from  Vancouver,  and  being  the  fourth 
time  that  said  train  passed  said  saw,  the 
defendant,  its  agents  and  servants,  disre- 
garding said  agreement  and  assurance, 
carelessly  and  negligently  moved  said 
train  at  a  high  rate  of  speed,  and  passed 
Munk's  grocery  store  and  said  saw  with- 
out stopping,  and  did  not  slow  down  or 
slacken  the  speed  of  said  train,  and  did 
not  pass  the  plaintiff's  said  saw  slowly 
or  in  a  cautious  or  careful  manner,  but  did 
pass  Munk's  grocery  store  and  said  saw  at 
ahiglirateofspeed,  which  caused  said  train 
and  cars  to  oscillate  upon  said  track,  and 
to  sway  back  and  forth,  and  that  in  pass- 
ing said  saw  the  cross-beams  and  stake 
boxes  and  seats  on  the  flat-cars  attached 
to  said  train  swayed  over  and  struck 
against  the  shaft  of  said  saw,  which  was 
then  in  motion,  and  struck  said  shaft,  and 
knocked  the  same  and  said  saw  and  gear- 
ing out  of  line,  and  caused  said  saw  to 
break  In  pieces,  some  of  the  pieces  of  whicli 
were  forced  and  thrown  against  the  plain- 
tiff's right  leg.  below  the  knee,  and  in- 
stantly cut  it  off.  Other  personal  injuries 
are  also  alleged.  It  is  then  alleged  that  de- 
fendant's road  was  not  properly  con- 
structed, but  was  constructed  in  a  care- 
less and  negligent  manner.  The  plaintiff 
then  alleges  with  greater  particularity 
how  said  train  was  made  up,  the  width  of 
the  cars  and  coaches  causing  the  collision 
already  set  forth.  After  alleging  many 
other  particulars  not  necessary  to  be  spe- 
cially noticed,  the  plaintiff  claims  damages 
in  the  sum  of  f  15,000.  The  defendant's  an> 
swer  denied  the  material  allegations  of  the 
complaint,  except  that  it  owned  the  road, 
and  operated  the  cars.  A  trial  before  a 
jury  resulted  in  a  verdict  and  Judgment 
in  favor  of  the  defendant,  from  which  this 
appeal  is  taken.  The  appellant's  notice  of 
appeal  contains  the  following  assignments 
of  error:  "First.  That  the  ovf&ence  is  in- 
sufficient to  Justify  the  verdict;  second, 
that  the  verdict  is  against  law;   tbird. 


that  the  court  erred  In  hfs  instructions  to 
the  jury ;  fourth,  that  said  instructions 
are  against  law;  /}/tA,  that  said  instruc- 
tions were  misleading  to  the  Jury ,  «/jtfA, 
that  said  instructions  are  contrary  to  the 
testimony  taken  at  the  trial;  seventh, 
that  the  court  erred  in  overruling  the 
plaintiff's  motion  for  a  new  trial. " 

C.  B.  Bellinger,  for  respondent.  Jones 
&  Stewart  and  E.  O.  Doud,  for  appellant. 

Straban,  C.  J.,  {after  stating  the  tacts 
as  above.  )  Upon  the  trial  here  all  of  the 
assignments  of  error  were  abandoned,  ex- 
cept the  third,  fourth,  fifth,  and  sixth, 
which  relate  to  the  supposed  misdirection 
of  the  court  in  charging  the  jury.  Sever- 
al pages  of  instructions  are  copied  into 
the  bill  of  exceptions,  but  the  assignments 
of  error  contained  in  the  notice  are  not 
snfflniently  explicit  to  enable  us  to  know 
from  ai>  inspection  of  the  record  upon 
what  partisular  errors  counsel  for  appel- 
lant intend  to  rely.  None  are  pointed  out 
by  the  notice  of  appeal,  and  these  assign- 
ments of  error  may  relate  to  any  excep- 
tion to  the  charge  contained  In  the  record. 
This  court  has  many  times  held  such  as- 
signments to  be  too  g^eneral  to  raise  any 
question  for  review  on  appeal.  The  latest 
expression  on  that  subject  is  Swift  v.  Mul- 
key,  17  Or.  532,  21  Pac.  Rep.  871.  which  is 
decisive  of  this  case.  We  could  not  enter 
upon  an  examination  of  the  alleged  errors 
in  this  record  without  setting  at  naught 
all  of  the  precedents  in  this  court  on  that 
subject.  The  practice  is  too  firmly  estab- 
lished to  be  disturbed.  It  is,  perhaps, 
hardly  necessary  to  say  that  new  trials 
being  in  the  discretion  of  the  trial  court, 
their  rulings  on  motion  upon  that  subject 
present  no  (juestiou  for  review  here.  It 
follows  that  the  Judgment  appealed  from 
mast  be  affirmed,  and  it  is  so  ordered. 

State  t.  Lewis. 
(Supreme  Court  of  Oregon.    Oct.  80, 1890.) 
EMBitzKLEMs:rr — Evidkncb. 
In  a  prosecution  for  embezzlement,  where 
evidence  is  admitted  tending  to  prove  other  acts 
of  embezzlement  from  the  same  parties  about  the 
same  time  as  the  one  charged  iu  the  indictment, 
for  the  sole  purpose  of  showing  guilty  intent,  the 
court  must  1  imlt  the  effect  of  such  evidence   to 
such  purpose  by  instructions  to  the  jury. 
{.SyUatnu  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  L.  B.  Stearns,  Judge. 

The  defendant  wcu)  indicted  and  convict- 
ed of  the  crime  of  embezzlement,  from 
which  judgment  this  appeal  is  taken.  The 
charging  part  of  the  indictment  is  as  fol- 
lows "That  said  Herman  Lewis,  on  the 
2lBt  day  of  January,  A.  D.  18!i0,  In  the  coun- 
ty of  Multnomah,  and  state  of  OtcKon, 
was  the  agent  of  J.  Baumgartner,  God- 
frey Fisher,  and  A.  L.  Brown,  copartners, 
doing  business  under  the  name  and  style 
of  J.  Baumgartner  &  Co.,  and  Solomon 
Beiss,  Isaac  Beiss,  Achllle  Reiss,  copart- 
ners, doing  business  under  the  name  and 
style  of  Beiss  Bros.  &  Co.,  and  as  sucli 
agent  he  did  receive  and  take  into  his  pos- 
session, and  have  under  his  care  and  con- 
trol, by  virtue  of  bis  said  employment  as 
such  agent,  the  sum  of  (94,  lawful  money 
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of  the  United  States  of  America,  the  num- 
bers a.nd  denominations  of  which  said  mon- 
ey 1b  unknown  to  the  grand  Jury,  ol  the 
valoe  ot  $94,  and  nf  the  nioneys  of  the  said 
firm  of  J.  Baumsartner  &  Co.,  and  RelHS 
Bros.  &  Co.,  composed  as  atoretaaid;  and, 
having  said  mone.v  In  his  possession,  as 
aforeaald,  be,  the  said  Herman  Lewis,  did 
then  and  there, fraudulently  and  felonious- 
ly, tnlte,  secrete,  and  embezzle,  and  fraud- 
Dlently  convert  to  bis  own  use,  said  sum 
ot  f94,  with  intent  to  embezzle  tlie  same." 
On  the  trial  in  the  court  below,  the  state 
gave  evidence  tending  to  prove  that  on 
the  2lBt  day  ot  January,  1890,  the  defend- 
ant receipted  to  one  H.  L.  Clemens  for  f 94 
on  account  ot  Baumgartner  &  Co.,  and 
Beisa  Bros.  &  Co.,  and  that  said  sum  ot 
money  bad  never  been  accounted  fur  by 
him.  A.  L>.  Brown  was  also  called  as  a 
witness  on  the  part  of  the  state,  and.after 
testifying  as  to  who  composed  the  firm  ot 
Baanigartner  &  Co.,  the  district  attorney 
asked  liim  to  state  whether  he  liad  exam- 
ined the  boolts  kept  by  the  defendant, 
and  whether  he  had  discovered  any  other 
acts  ot  embezzlement  or  defnlcation  by 
him  committed.  To  this  question,  coun- 
sel for  the  defendant  objected,  tor  the  rea- 
son that  the  same  was  irrelevant,  imma- 
terial, and  incompetent,  and  related  to 
mutters  not  charged  in  the  indictment, 
and  was  not  tlie  best  evidence.  When 
these  objections  were  made,  the  district 
attorney  stated  that  bis  purpose  was  to 
make  proof  ot  tliese  circumstances  in  or- 
der to  show  a  criminal  knowledge  and  in- 
tent on  the  part  of  the  defendant  to  nega- 
tive the  inference  that  his  conduct  in  rela- 
tion to  the  f  94  was  accidental,  and  com- 
patible with  honesty.  Thereupon,  the 
court  overruled  the  defendant's  objectious, 
and  admitted  the  evidence  tor  the  purpose 
suggested  by  the  district  attorney.  The 
witness  then  testified  that  the  cash-book 
and  ledger  were  in  his  handwriting,  and 
were  under  bis  control,  and  that  there  ap- 
peared on  said  ledger,  in  defendant's  hand- 
writing, items  showing  the  receipt  by  him 
ot  six  different  sums  of  money  from  six 
different  persons,  aggregating  fSUO,  due 
said  firm ;  that  none  of  these  items  ap- 
peared upon  the  cash-book ;  and  that 
the  defendant  had  failed  to  account  for 
any  ot  them  to  said  firms;  and  that  said 
ledger  showed  that  these  receipts  were  all 
before  January  21, 1890,  and  after  Novem- 
ber, 188V.  The  defendant  then  introduced 
evidence  tending  to  prove  that  at  the  time 
he  made  the  receipt  for  $94  to  Clemens  he 
received  no  money,  but  that  in  fact  Clem- 
ens deeded  to  him  a  lot  valued  at  $80,  and 
agreed  to  pay  tor  defendant  a  drug  bill  ot 
$14,  which  be  owed  at  a  drug-Htore  in 
town.  It  did  not  appear  whether  Oiem- 
ens  had  in  tact  paid  the  drug  bill  or  not. 
At  tlie  conclusion  ot  the  evidence,  counsel 
fur  defendant  asked  the  court  to  charge 
the  Jury  as  follows:  "(1)  If  the  Jury  be- 
lieve under  the  evidence  that  the  defend- 
ant never  received  the  $94,  but  merely  got 
the  benefit  of  it  in  real  estate,  or  in  an  ac- 
count, he  cannot  be  convicted.  The  spe- 
cific money  must  have  come  into  his 
bands,  no  matter  bow  fraudulent  was  his 
act.  No  matter  whatbreacb  of  trust  may 
have  been  committed  to  convict  of  this 


charge,  the  money  must  hove  come  Into 
his  hands  actually,  not  constructively.  If 
yon  believe  the  evidence  of  the  witness 
Clemens,  he  cannot  be  convicted.  (2)  The 
law  requires  that  the  defendant  should 
have  received  into  his  pobsession  the  spe- 
cific money  described  in  the  indictment,  as 
fiction  iu  criminal  law  is  not  permitt«d. 
Therefore,  if  you  believe  the  evidence  of 
the  witness  Clemens,  he  cannot  be  con- 
victed. The  circumstances  of  other  em- 
bezzlements can  only  be  considered  as  de- 
termining guilty  knowledge  and  intent. " 
These  instructions  were  refused  by  the 
court,  but  he  charged  that  "if  upon  the 
21st  day  ot  January  the  defendant  had  in 
bis  possession  moneys  which  be  had  col- 
lected belonging  to  his  employers,  which 
he  fraudulently  converted  to  his  own  use, 
then  lie  would  be  guilty  ot  the  crime 
charged  in  the  indictment, no  matter  from 
whom  such  money  was  received;  that  the 
specific  money  must  have  come  into  his 
hands,— -no  matter  how  fraudulent  his  act, 
DO  matter  what  breach  of  trust  may  bave 
been  committed,  to  convict  of  this  charge, 
the  money  must  have  come  into  his  bands 
actually,  and  not  constructively;"  to  all 
ot  which  rulings  of  the  court  the  defend 
ant  severally  excepted. 
Altted  F.  Sears,  Jr.,  tor  appellant. 

Strahan,  C.  J.,  (after  stating  tbe  f^cta 
as  above.)  The  only  questions  presented 
by  this  appeal  arise  uptm  the  refusal  of 
the  court  to  give  the  instructions  request- 
ed by  the  defendant,  and  iu  giving  tbe  one 
to  which  an  exception  was  taken.  They 
are  all  resolvable  into  a  single  question, 
and  that  is,  whether  or  not  it  was  compe- 
tent tor  the  state  to  rely  for  conviction 
upon  the  evidence  given  by  the  witness 
Brown  In  relation  to  other  embezzlements 
than  tbe  particular  one  which  was  at- 
tempted to  be  proven  by  the  introduction 
of  the  Clemens  receipt  for  $94 ;  and  we  are 
all  of  the  opinion  that  It  was  not.  For 
tbe  purposes  ot  this  case,  ft  may  be  con- 
ceded, without  deciding  that  other  acts  ot 
embezzlement  from  the  same  parties  might 
be  shownfor  the  purpose  ot  proving  guilty 
knowledge  or  intent,  still  such  evidence, 
if  received,  must  be  confined  strictly  to  the 
purposes  of  its  Introduction,  and  cannot 
be  used  to  prove  a  substantive  or  inde- 
pendent crime.  Wharton,  Crim.  Ev.  §  46; 
Mayer  v.  People,  80  N.  Y.  364;  Shlpply  v. 
People,  86  N.  Y.  375;  Plnckord  v.  State,  19 
Tex.  App.  468;  Com.  v.  Shepard,  1  Allen, 
675.  In  Com.  v.  Shepard, supra, it  was  ex- 
pressly held  that  another  act  of  embezzle- 
ment committed  by  a  defendant  in  the 
same  week  with  one  charged  against  him 
in  an  indictment  is  competsnt  only  for  the 
purpose  (it  proving  a  guilty  Intent  on  his 
part  in  the  commission  ot  the  principal 
act ;  and  the  admission  ot  such  evidence  in 
a  case  which,  after  a  verdict  of  guilty,  is 
reported  by  a  Judge  of  tbe  superior  court 
tor  the  determination  of  this  conrt,  is  suf- 
ficient ground  for  a  new  trial,  it  it  does 
not  appeartbat  It  was  limited  to  its  legit- 
imate effect  by  instructions  to  the  Jury. 
The  sole  object  ot  the  instructions  asked 
by  the  appellant  was  to  limit  the  effect  ot 
Brown's  testimony  to  the  very  purpose 
for  which  it  was  admitted  by  thn  court ; 
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but.  instead  of  limiting  the  effect  of  sucli 
evidence,  the  court  thought  proper  to  give 
an  instruction  broad  enough  to  allow  the 
Jury  to  convict  on  evidence  admissible 
solely  for  the  purpose  of  proving  gullt.v 
knowledge.  Such  an  Instruction  was 
manirestly  erroneous,  and  requires  the  re- 
versal of  the  judgment,  and  that  the  cause 
be  remanded  to  tlie  court  below  for  a  new 
trial ;  and  it  is  so  ordered. 


Love  v.  Mohkili.. 

(Supreme  Court  of  Oregon.    Oct.  20,  1890.) 

EquiTT—JuBigDiOTiON— Boundaries. 

1.  At  common  law,  to  grlve  a  court  of  equity 
jurisdiction  in  cases  of  disputed  boundary,  there 
must  be — Flrnt,  a  dispute  as  to  the  boundary; 
and,  second,  some  equity  superinduced  by  ttie  act 
of  the  parties. 

2.  The  act  of  1887  (Laws  1887,  p.  63)  was  in- 
tended to  and  did  give  courts  of  equity  jurisdic- 
tion in  such  cases  where  a  mere  dispute  or  con- 
troversy exists  as  to  the  t>oundary,  without  re- 
gard to  any  other  equity. 

8.  Coorta  of  equity  have  no  jurisdiction  to  try 
purely  legal  titles  disentangled  of  any  equity. 

4.  Where  in  a  suit,  under  the  statute,  it  ap- 
pears from  the  pleadings  and  evidence  the  only 
controversy  between  the  parties  is  the  legal  title 
to  a  strip  of  land  claimed  to  have  been  acquired 
by  adverse  possession,  the  oomplaint  will  be 
dismissed,  and  the  parties  required  to  try  the 
legal  title  at  law. 

5.  Where  the  facts  necessary  to  give  a  court 
of  equity  jurisdiction  are  stated  in  the  complaint, 
and  are  denied  by  the  answer,  the  question  of  ju- 
risdiction becomes  one  of  fact  to  be  determined 
on  the  hearing,  and  is  not  waived;  and  where, 
dnring  the  progress  of  the  trial,  want  of  jurisdic- 
tion appears,  it  is  the  duty  of  the  court  to  dismiss 
the  complaint. 

(SylUd)u»  by  the  Coxtrt.) 

Appeal   from  circuit  court,  Multnomah 
county;  L.  B.  STE.\n\-8,  Judsre. 

This  is  a  suit  to  establisb  the  boundary 
or  dividing  line  between  lots  3  and  4,  block 
116,  in  the  city  ol  Portland,  and  is  broui?ht 
under  the  act  of  the  legislature  providing 
a  mode  of  procedure  in  the  matter  of  as- 
certaining, determining,  establishing,  and 
marking  boundary  lines,  where  the  same 
are  in  dispute,  between  adjacent  lands. 
Laws  1887,  p.  53.  Plaintiff  tind  respond- 
pnt  is  the  owner  of  lot  4.  and  defendant 
and  appellant  of  lot  3.  The  complaint  al- 
leges that  there  is  a  dispute  as  to  the 
boun<lary  line  between  these  lots,  and 
describes  the  location  of  the  lines  as  claimed 
by  plaintiff.  The  answer  denies  that  there 
is  any  dispute  as  to  this  boundary  line, 
but  sets  out  what  defendont  claims  to  be 
the  correct  line,  which  Is  the  same  as 
the  Hue  claimed  by  plaintiff,  except  that 
one  of  defendant's  buildings  projects  over 
some  16  or  18  inches  on  a  portion  of  lot  4, 
and  she  claims  that  her  line  should  be  so 
run  as  to  Include  that  part  of  lot  4  covered 
by  this  building.  The  answer  also  allcgcB 
title,  by  adverse  posriesslon,  to  all  that 
part  of  lot  4  covered  by  defendant's  build- 
ing, being  a  strip  16  Inches  wide  at  one 
?nd,  and  19  Inches  at  the  other,  and  about 
12  feet  long.  The  reply  denies  the  adverse 
possession  by  defendant  of  this  strip  of 
land,  .nd  upon  this  Issue  the  case  was 
tried.  There  is  no  dispute,  as  disclosed  by 
the  evidence,  between  the  parties  to  this 
suit  as  to  the  location  of  the  line  dividing 


lots  3  and  4,  nor  is  there  any  dispute  as  to 
the  boundary  lines  of  that  portion  of  lot  4 
to  which  defendant  claims  to  have  derived 
title  by  adverse  possession;  but  the  real 
and  only  controversy  is  as  to  the  title  to 
that  portion  of  lot  4  claimed  by  defendant. 
Mttcbell  &  Tanner  and  R.  R.  GUtaer,  for 
appellants.    M.  C.  George,  tor  respondent. 

Bean,  J.    The  first  qaestion  presented 
in  this  case  Is  as  to  whether  the  act  of  1887 
applies,  or  was  Intended  to  apply,  to  cases 
of  this  kind.    The  determination  of  this 
question  renders  it  necessary  to  first  In- 
quire what  the  common-law  rule  is,  and 
what  innovation,  if  any,  has  been  made 
therein  by  the  statute  in  qaestion.    Issuing 
commlssluas  to  ascertain  lost  boundaries 
was  a  very  ancient  branch  of  equity  Juris- 
diction, and  where  the  boundaries  between 
two  adjacent  parcels  of  land  had  become 
confused,  or  obscure,  equity  has  from  an 
early  period  exercised  a  jurisdiction  to  set- 
tle them.    The  mere  fact,  however,  that 
certain  boundaries  were   in  controversy 
was  not  of  Itself  sufficient  to  authorise  the 
interference  of  equity.    In  addition  to  the 
naked  confusion  of  the  controverted  bound- 
aries, before  a  court  of  equity  would  inter- 
fere, there  must  have  been  suggested  some 
peculiar  equity  which  had  arisen  from  the 
conduct,  situation,  or  relation  of  the  par- 
ties.   3  Pom.  Eq.  Jnr.  §§  1384. 1385;  Wol- 
cott  V.  Bobbins,  26  Conn.  236;  De  Venev  v. 
Gallagher,  20  N.  J.  Eq.  33;  2  Lead.  Gas. 'Eq. 
318;  Tyler,  Bound.  266,  274;  1  Story,  Eq. 
Jnr.  §§   616-621;  Wetherbee  v.  Dunn,   36 
Cal.  249.    Courts  of  equity  would  always 
take  cognizance  of  controversies  in  respect 
to  boundaries  of  land,  wherecourts  of  law 
did  not  afford  adequate  relief,  or  where 
equitable  circumstances  were  shown  call- 
ing for  the  interference  of  a  court  of  eq- 
uity.   Although,  as  a  rule,  unless  some 
statute  exists  upon  the  subject,  the  exist- 
ence of  a  controverted  boundary  was  not 
of  Itself  a  ground  for  relief  In  equity,  other 
circumstances  must  be  shown  which  seem 
to  require  the  interposition  of  the  court. 
Whenever  such  circumstances  did  exist,  it 
may  be  observed  that  full  and  actual  pos- 
session was  sufilclent  to  maintain  a  suit 
for  settling   boundaries.    A   strict   legal 
title  was  never  Inquired  into  In  cases  of 
this  kind.    This  was  so  declared  in  Penn 
V.  Lord  Baltimore,  1  Ves.  Sr.  444.  bj-  Lord 
H.VRUwicKE,many  years  ago,  and  the  rale 
has  never  been  changed.    Tyler,  Bound. 
266.    Courts  of  equity  would  not  grant  re 
lief,  unless  It  was  shown  that,  without  the 
assistance  of  the  court,  the  boundaries 
could  not  be  found,  and  this  is  the  rule 
now,   unless   changed   by  statute.     Two 
things  were  requisite  to  give  the  court 
jurisdiction — First,   a   controversy   as   to 
the  boundary;    and,  second,  some  equity 
superinduced  by  the  act  of  the  parties.    In 
Wake  V.  Conyers,  1  Eden,  331,  it  was  es- 
tablished as  a  principle,  which  has  been 
followed  and  maintained  ever  since,  that 
the  court  has  no  jurisdiction  to  fix  the 
boundaries  of  legal  estates,  unless  some 
equity  Is  superinTluced  by  the  act   of  the 
parties.    It  was  also  held  In  Godfrey  ▼. 
Llttel,  1  Iluss.  &  M.  59,  that  a  court  of 
equity  will  not  try  title  to  land  In  a  suit 
to  establish   boundaries.    This  question 


Digitized  by 


Google 


Or.) 


LOVE  e.  MORRILL. 


917 


being  purely  lesral  was  one  for  the  courts 
of  law,  assisted  as  they  are  in  respect  to 
the  findings  of  fact  by  a  Jury.  Penn  v. 
Baltimore,!  Ves.Sr. 444;  Norrto' Appeal, 64 
Pa.  St.  275. 

As  to  what  constituted  a  sufficient 
equity  to  give  the  court  Jurisdiction  In 
cases  of  this  character,  soon  became  a 
vexed,  uncertain,  and  difficult  question, 
and  much  conflict  exists  in  the  decision  of 
courts  thereon.  In  this  condition  of  the 
law,  the  statute  f)f  this  state  was  enacted 
and  was  Intended,  we  think,  to  give  a 
court  of  equity  Jurisdiction,  In  cases  where 
any  dispute  or  controversy  exists  between 
two  or  more  owners  of  adjoining  or  con- 
tiguous lands  In  this  state,  concerning  the 
boundary  lines  thereof,  without  requir- 
ing the  existence  of  any  other  equity.  It 
was  intended  to  simplify  the  proceedings 
In  cases  of  this  liind,  and  to  relieve  suitors 
and  courts  from  the  difficult  task  of  de- 
termining what  facts  would  constitute  a 
sufficient  equity  to  give  the  court  Jurisdic- 
tion. It  is  only  necessary,  under  the  stat- 
ute, that  a  dispute  or  controversy  exists 
to  give  the  court,  by  the  aid  of  a  commis- 
sion, the  power  to  settle,  and  permanent- 
ly locate  or  work  out  upon  the  ground, 
the  disputed  line. 

It  was  not  the  intention  of  the  statute 
to  withdraw  cases  relating  purely  to  the 
legal  title  to  land  from  the  ordinary  tri- 
bunals of  law.  The  establishment  of  a 
line,  under  this  statute.  Is  not  deemed  to 
be.  nor  does  It  acquire  validity  as,  a  con- 
veyance of  a  new  title,  but  It  simply  as- 
certains and  determines  the  extent  of 
land  had  under  pre-existing  titles.  In 
other  word3,lt  simply  renders  certain  that 
which  was  before  uncertain.  This  seems 
manifest  from  the  flrst  section  of  the  act, 
which  requires  a  dispute  or  controversy 
to  exist  concerning  the  boundary  or  divid- 
ing line, — not  a  dispute  or  controversy 
concerning  the  title, — in  order  to  give  the 
court  jurisdiction,  and  also  provides  that 
a  suit  in  equity  may  be  maintained  for  the 
purposes  of  having  such  controversy  or 
dispute  determined,  and  such  boundary 
line  or  lines  or  dividing  lines  ascertained 
and  marked  by  proper  monuments  up^n 
the  ground.  The  subject-matter  of  the 
suit  Is  the  dispute  concerning  the  lines, 
and  not  the  titles,  and  the  court  is  only 
authorized  to  ascertain  and  determine 
these  lines,  leaving  all  questions  of  legal 
title  to  be  determined  In  the  properforum, 
unless  there  exists  some  equity  independ- 
ent of  the  controversy  about  the  lines  to 
give  a  court  of  equity  Jurisdiction  to  try 
the  question  of  title.  Hi.vma.v,  C.  J.,  in 
the  case  of  Ecclesiastical  Boc.  v.  Baptist 
Church,  35  Conn.  119,  uses  the  following 
language,  which  is  peculiarly  applicable  to 
the  case  at  bar:  "Suppose  a  proprietor 
had  encroached  upon  an  adjoining  propri- 
etor for  so  long  a  time  and  under  such  cir- 
cumstances that  he  could  not  be  divested 
of  his  possession,  no  one  would  claim  that 
he  could  call  upon  the  court  to  fix  the 
boundary  for  him  up  to  the  line  that  ho 
had  occupied;  and  there  Is  as  little  reason 
lor  claiming  that  his  adjoining  proprietor 
could  call  upon  the  court  to  determine  by 
a  committee  where  the  original  line  real- 
ly was  so  loug  as  the  original  monuments 


which  defined  that  Hneremalned. "  Where 
thepartles  claim  by  ad  verse  titles,  without 
any  superinduced  equity,  the  remedy  Is 
purely  at  law.  1  Story,  Eq.  Jur.  §  620; 
Wetberbee V.  Dunn,  3»Cal.  249.  If,  under  the 
statute,  the  court  should  undertake  to  de- 
termine purely  legal  titles,  when  there  Is 
no  dispute  as  to  the  boundary,  as  was 
said  by  Shabswooo,  J.,  in  Norris'  Appeal, 
supra:  "It  would  draw  within  the  maw 
of  a  court  of  equity,  questions  of  a  purely 
legal  character,  which  have  heretofore 
been  cheaply  and  expeditiously  settled  la 
courts  of  law,  with  the  necessarily  accom- 
panying rightof  trial  by  jury. "  Under  this 
statu  te,  where  there  Is  a  dispute  as  to  the 
boundary,  a  court  of  equity  has  jurisdic- 
tion to  settle  and  determine  the  i^ame,  but 
this  power  car-^ot  be  Invoked  merely  to 
try  conflicting  titles  to  land,  or  to  usurp 
the  place  of  ejectmentactions at  law.  The 
fundamental  basis  of  equity  jurisdiction  is 
the  want  of  a  full  and  complete  remedy  at 
law,  and  Indeed  this  Is  the  provision  of 
the  statute  of  this  state.  1  Hill,  Code,  § 
380.  The  right  to  trial  by  Jury  is  guaran- 
tied by  the  constitution  of  this  state,  and 
the  act  of  1887  must  be  read  in  the  light  of 
that  provision.  It  the  contention  of  re- 
spondent's counsel  Is  to  prevail,  and  the 
construction  suggested  by  him  is  adopted, 
there  can  scarcely  be  a  limit  to  the  right 
to  have  a  court  of  equity  adjudicate  titles 
to  land  In  dispute  between  adjoining  pro- 
prietors. 

The  only  question  presented  in  the  case 
at  bar  Is  the  legal  title  to  that  portion  of 
lot  4  covered  by  the  building  of  defendant. 
This  being  a  purely  legal  question,  disen- 
tangled of  any  equitable  feature,  the  rem- 
edy at  law  Is  adequate  and  complete,  and 
should  be  tried  in  that  forum,  (Phlpps  v. 
Kelly,  12  Or.  218,  6  Pac.  Rep.  707,)  and  does 
not  come  within  the  provision  of  the  act 
of  1887.  It  was,  however,  insisted,  with 
much  learning  and  ability  by  counsel  for 
respondent,  that  defendant  had  waived 
the  question  as  to  whether  a  court  of 
equity  could  try  the  title  to  this  land  by 
answering  to  the  merits.  The  complaint 
Is  In  the  form  prescribed  by  statute,  and 
states  facts  sufficient  to  constitute  a  cause 
of  suit  under  Its  provisions.  The  answer 
tendered  an  issue  on  the  material  allega- 
tions of  the  complaint  which  could  only 
be  determined  from  the  evidence,  and,  If  It 
appears  from  the  evidence  that  the  real 
dispute  between  the  parties  is  not  recog- 
nizable by  a  court  of  equity,  the  comx>laint 
should  be  dismiesed.  The  want  of  juris- 
diction did  not,  and  could  not  have,  ap- 
peared until  the  evidence  was  taken,  and 
therefore  we  fail  to  see  how  defendant  is 
pret'luded  from  tirging  this  question  on  Its 
hearing  in  this  court.  When  the  facts  nec- 
essary to  give  the  court  Jurisdiction  are 
stated  In  the  complaint,  and  are  denied  by 
the  answer,  the  question  of  Jurisdiction 
becomes  one  of  fact  to  be  determined  on 
theliearing.andisnotwaived ;  and  where, 
during  the  progress  of  the  trial,  want  of 
Jurisdiction  appears,  it  Is  the  duty  of  the 
court  to  dismiss  the  bill.  Way  v.  Way,  64 
111.  406.  Having  reached  this  conclusion. 
It  Is  unnecessary  to  -discuss  the  other  ques- 
tions presented  In  the  case;  and  it  follows 
that  plaintiff's  complaint   must   be  dls" 
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missed.  Since  we  have  concluded  that 
plaintiff's  remedy  Is  at  law,  and  not  in 
equity,  bis  complaint  will  be  dismissed 
without  prejudice. 


Barter  t.  Matkias. 

(Supreme  Court  of  Oregon.    Oct.  30, 1890.) 

CoxTHACTS  —  Limitation  or  Actions— Findings 
OF  Kefehbe. 

1.  Where  an  agreement  embraces  several 
distinct  subjects  which  admit  of  being  separately 
executed  aud  closed,  and  the  facts  show  that  they 
were  so  separately  performed,  and  the  compensa- 
tion agreed  upon  and  apportioned  to  each  of  them, 
such  an  agreement  is  to  bo  tal^eu  severally,  and 
b  right  of  action  accrued  as  to  each  of  them  when 
the  services  wore  rendered. 

2.  The  statute  of  limitations  begins  to  run 
when  the  right  of  action  is  complete,  and,  this 
being  so,  a  right  of  action  accrued  upon  each  of 
these  matters  when  the  services  were  rendered, 
and  each  transaction  closed. 

3.  Where  there  are  several  of  such  distinct 
claims  for  services,  a  payment  appropriated  up- 
on each  of  them  will  interrupt  the  running  of  the 
statute  of  limitations. 

4.  The  findings  of  a  referee  are  conclusive  as 
to  the  facts  found,  if  there  is  any  evidence  be- 
fore him  having  a  tendency  to  establish  such 
facts. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Jiulse. 

This  was  an  action  brought  by  the  plain- 
tiff for  services  as  the  general  agent  of  the 
defendant,  on  an  agreement,  made  about 
the  Ist  of  April,  IHIS,  to  take  charge  of  bis 
property  and  business,  and  to  act  general- 
ly as  such  agent,  in  the  payment  of  bis 
taxes  and  insurance.  In  procuring  loans, 
In  leasing  and  selling  and  caring  for  his 
property,  etc.  The  complaint  alleges  that 
the  plaintiff  fully  complied  with  all  the 
conditions  of  said  agreement,  and  that  be 
forthwith  entered  upon  such  service,  and 
i*emained  In  the  employment  of  the  defend- 
ant until  about  the  1st  of  September,  1883, 
when,  with  the  consent  of  the  defendant, 
he  left  his  service,  and  discontinued  to 
labor  for  him.  The  complaint  Is  accom- 
panied with  an  account,  containing  an 
itemized  bill  of  said  services  and  payments 
in  detail,  which  Is  made  a  part  thereof,  etc. 
The  answer  puts  in  issue  the  material 
matters  alleged.  Except  as  to  several 
items  it  alleges  payment  as  a  defense  for 
all  services  performed  therein,  and  con- 
cludes with  the  further  defense  that  the 
right  of  action,  as  to  each  and  all  of  said 
items,  etc., did  not  accrue  within  six  years 
prior  to  the  commencement  of  this  action, 
etc.  The  reply  denies  the  new  matter  set 
up,  and  alleges  affirmatively  that  the  sums 
paid  by  the  defendant  were  a  part  pay- 
ment of  plaintiff's  entire  claim,  and  that 
plaintiff's  right  of  action  did  accrue  within 
six  years  prior  to  the  commencement  of 
this  action,  and  denies  that  they  are  barred 
by  the  statute  of  limitations,  etc.  The 
issues  being  thus  joined,  the  cause  was,  by 
consent,  referred  to  a  referee  to  take  the 
testimony,  and  to  determine  the  issues  of 
fact,  and  the  conclusions  of  law  involved. 
After  hearing  the  testimony,  and  being 
fully  advised  in  the  premises,  the  referee 
found:   "Firnt.  That  in  the  month  of  Feb- 


ruary, 1878, plaintiff  and  defendant  entered 
Into  an  oral  agreement  that  plaintiff  should 
act  as  the  general  agent  of  defendant, 
take  charge  of  bis  property  and  business, 
•  •  •  Second.  That,  at  the  time  of  mak- 
ing such  agreement,  there  was  no  rate  of 
compensation  n  greed  upon  between  the 
plaintlR  aud  defendant  for  such  services  so 
to  be  performed  by  plaintiff  for  defendant, 
and  that  no  time  was  fixed  for  the  per- 
formance or  ending  of  such  agency,  or  for 
payment  for  services  rendered  thereunder. 
Third.  That.afterenteringlnto  said  agree- 
ment, and  during  said  month  of  February, 
1878,  plaintiff  entered  Into  the  service  of 
defendant  as  his  general  agent,  pursuant 
to  Kaid  agreement,  and  continued  in  aud 
performed  the  duties  of  such  agency  con- 
tinuously from  February,  1S7S,  to  and  In- 
cluding February,  1883.  Fourth.  That 
during  the  continuance  of  such  agency, 
plaintiff  paid  out  of  his  own  funds,  for  the 
benefit  of  defendant  in  the  management  of 
his  property  and  business,  the  full  sum  of 
f384,  exclusive  of  taxes  and  insurance  prior 
to  November  20,  1882.  Fifth.  That  the 
reasonable  value  and  compensation  for 
))laintiff's  services  in  such  agency  per- 
formed during  said  term,  in  attending  to 
payments  of  taxes,  insurance,  and  leasing 
property,  time  and  expenses  in  traveling: 
and  in  correspondence  with  defendant,  and 
expenses  incident  thereto,  was  and  is  $283. 
Sixth.  That  during  the  term  of  such  agen- 
cy, at  the  request  of  the  defendant,  plain- 
tiff elTected  and  procured  for  the  defendant 
three  several  loans  of  money,  for  which  it 
was  then  agreed  that  thedefendant  should 
pay  the  plaintiff  9100  in  each  case,  and 
that  the  sum  thereof  is  $300.  Heventb. 
That  during  the  term  of  such  agency,  at 
the  request  of  defendant,  plaintiff  procured 
a  purchaser  for  and  effected  a  sale  of  block 
99  In  East  Portland  for  defendant,  and  it 
was  then  agi-eed  by  them  that  the  plain 
tiff  should  have  for  bis  services  therein 
$300,  and  the  defendant  gave  a  note  or 
memorandum  thereof  in  writing  to  plain- 
tiff for  said  sum.  Eighth.  That  during  the 
term  of  such  agency,  at  the  request  of  de- 
fendant, plaintiff  procured  a  purchaser  for 
blocks  4  and  19  in  East  Portland,  at  a 
price  and  sum  for  which  the  defendant  de- 
sired to  sell  the  same;  and  that  the  de- 
fendant then  agreed  to  pay  plaintiff  for 
his  services  in  procuring  such  purchaser 
f  600.  and  defendant  gave  a  note  or  mem- 
orandum In  writing  to  plaintiff  for  said 
sum.  Ninth.  That  in  the  month  of  July 
or  August,  1883,  the  plaintiff  informed  the 
defendant  that  be  had  lost  the  two  several 
notes  hereinbefore  found  to  have  been  jciv- 
en  by  the  defendant  to  the  plaintiff,  and 
it  was  thereupon  agreed  between  said  par- 
ties that  the  amount  of  money  represent- 
ed by  said  notes  should  stand  upon  the  de- 
fendant's liability  to  pay  said  amount 
disregarding  the  evidence  of  said  notes; 
and  thereafter,  by  the  mutual  understand- 
ing of  said  parties, said  amount  of  moneys 
represented  by  said  notes,  together  with 
all  demands  existing  between  them,  stood 
as  an  open  account  between  said  parties. 
Tenth.  Thaton  No vemberlO.  18JS2, a  settle- 
ment was  made  between  i>laintiO  and  de- 
fendant for  all  advances  of  money  at  and 
prior  to  said  dat«  made  by  the  plaiotltr 
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for  the  deTendant  In  payment  of  de- 
fendant's taxes  and  insnrance,  and  other- 
wise. Eleventh.  Thatpaymentshavebeen 
made  on  general  account  hereinbefore 
found,  aa  Bhown  by  flndinga  4,  5,  6.  7,  8, 
and  9,  at  times,  In  the  amounts  and  man- 
ner as  follows:  1R79,  paid  by  defendant, 
f25;  September  6, 1879.  paid  by  J.  Paquet 
for  defendant's  account,  f25;  July,  paid 
by  defendant  In  person  f  10,  thereafter  fl; 
July  17, 1887,  paid  by  defendant  in  person, 
foO, — and  that  no  other  payments  have 
been  made.  Twelfth.  That  no  settlement 
or  accounting  has  been  made  between  the 
plaintiff  and  dpfendaut  toucliing  the  mat- 
ters of  account  involved  in  this  action, 
save  as  found  in  finding  10  above. 
Thirteenth.  That  the  balance  of  said  ac- 
count due  and  owing  to  plaintiff  by  de- 
fendant, after  deducting  all  payments 
made  thereon,  is  the  sum  of  f  1,756. " 
And,  as  conclusions  of  law,  that  "plaintiff 
is  entitled  to  recover  of  and  from  the  de- 
fendant fl,756,  and  to  have  Judgment 
therefor  against  the  defendant.  [Signed] 
John  H.  Woodward,  Beferee."  Upon  mo- 
tion of  the  defendant  to  set  aside  the  re- 
port and  findings  o!  the  referee,  the  cause 
was  tried  before  the  circuit  Judge,  and  the 
said  report  In  all  respects  confirmed,  and 
a  Judgment  directed  to  be  rendered  in  favor 
of  the  plaintiff  for  the  sum  of  f  1,756,  and 
costs  and  disbursements  in  conformity 
with  the  recommendation  and  finding  of 
the  referee.  From  this  Judgment  the  de- 
fendant has  brought  this  appeal  to  this 
court. 

A.  S.  Bennett,  for  defendant.  A.  F. 
Sears  and  W.  W.  Thayer,  for  plaintiff. 

Lord,  J.,  (after  stating  the  facts  as 
above.)  The  items  of  plaintiff's  claim  for 
services  under  Ids  alleged  contract  ex- 
tend from  the  year  1878  to  1883,  and  as 
this  action  was  commenced  in  1889,  unless 
the  payment  of  $50  found  by  the  refei-ee  to 
have  been  made  in  July,  1887,  was  a  part 
payment  of  all  of  such  Indebtedness,  em- 
braced in  such  items,  it  is  not  disputed 
that  the  claim  is  barred  by  the  statute  of 
limitations.  For  the  plaintiff  it  was  ar- 
gued that  bis  whole  claim  was  based  on 
an  entire  contract,  and  that  the  statute 
ol  limitations  did  not  begin  to  run  until 
the  completion  of  his  services  under  the 
contract,  and  that  the  payment  of  the 
f50  at  the  time  alleged  was  necessarily  a 
part  of  the  entire  claim  for  such  services 
as  sued  upon,  and  precluded  the  opera- 
tion of  the  statute.  Onthe  other  hand,  the 
contention  was  that  the  facts  as  found 
from  the  evidence  show  that  the  claim 
consists  of  several  distinct  and  separate 
items  for  services  which  were  rendered  at 
different  times,  and  in  respect  to  different 
subject-matters,  and  that  the  price  to  be 
paid  was  agreed  upon  and  apportioned 
to  each  Item  when  the  services  were  to  be 
performed,  and  that,  when  so  performed, 
were  fully  complete  and  ended  as  to  each 
item,  constituting  In  themselves  distinct 
and  indeijendent  transactions  upon  which 
a  right  of  action  then  accrued,  so  that, 
when  the  $50  was  paid,  there  being  sev- 
eral specific  debts,  unless  there  was  specific 
reference  to  or  an  appropriation  upon 
each  of  chem,  the  payment  was  a  general 


payment,  and  would  not  Interrupt  the  run* 
nlng  of  the  statute. 

It  is  no  doubt  true  that  there  are  cases 
which  hold  to  the  effect  that  wherethere  is 
a  long-continued  service  performed  by 
one  person  for  another,  and  no  time  of 
payment  or  term  of  services  being  stipu- 
lated, and  small  payments  have  been 
made  from  time  to  time  to  apply  upon 
the  balance  due,  the  services  are  deemed 
to  be  continuous,  and  a  payment  made 
within  six  years  renews  the  whole  claim 
for  the  previous  services.  In  Smith  v. 
Velle,  60  N.  Y.  Ill,  Grovek,  J.,  said:  "The 
proof  shows  that  the  intestate  let  the 
plaintiff  have,  in  every  year,  various  sums 
of  money,  and  different  articles  of  goods, 
of  which  he  kept  an  account  against  her, 
which  was  to  apply  upon  her  wages. 
Whenever  he  did  this,  her  services  being 
continuous,  and  no  time  fixed  by  agree- 
ment for  the  payment  of  any  part,  the 
presumption  is  that  it  was  to  apply  upon 
the  balance  he  at  that  time  owed  her, 
and  not  upon  the  wages  of  any  particular 
year.  Indeed,  I  think  the  claim  of  the 
plaintiff  at  any  and  all  times  for  previous 
services  was  an  entire  account,  and  that 
she  could  have  maintained  but  a  single 
action  thereon  against  the  defendant; 
that  she  could  not  maintain  a  separate 
action  for  each  year  of  services,  or  any 
other  specified  part,  after  all  had  been 
rendered.  A  payment  by  the  intestate 
upon  the  balance  due  the  claimant  toolc 
the  entire  balance  out  of  the  operation  of 
the  statute. "  In  Littler  v.  Smiley,  9  Ind. 
117,  It  was  held  that,  upon  an  account  tor 
work  and  labor  done  under  an  agreement 
for  payment  without  specifying  at  what 
time  such  payment  should  be  made,  or 
how  long  such  labor  should  be  performed, 
the  statute  of  limitations  would  not  com- 
mence runnlnguntil  such  labor  was  ended. 
But  in  Davis  v.  Gorton,  16  N.  Y.  JJ65, 
where  the  services  were  performed  under  a 
general  retainer,  without  any  agreement 
aa  to  the  time  or  measure  of  compensa- 
tion, or  the  term  of  employment,  it  was 
held  to  be  a  general  hiring  from  year  to 
year,  the  pay  f<)r  each  year's  service  be- 
coming due  at  the  end  thereof,  so  that  the 
statute  begun  to  run  on  each  year's 
wages  from  the  end  of  each  year.  See,  al- 
so. In  re  Gardner,  103  N.  "^.  535,  9  N.  E. 
Rep.  300;  Mosgrove  v.  Golden,  101  Pa.  St. 
605;  Mims  v.  Sturtevant,  18  Ala.  359.  But 
the  case  at  bar  differs  in  essential  par- 
ticulars from  those  referred  to,  and  to 
wlilch  our  special  attention  has  been 
asked ;  and  that  the  agreement  here  em- 
braces a  number  of  distinct  subjects,  all 
of  which  admit  of  and  were  separately 
executed  and  closed, constituting, in  them- 
selves several  and  Independent  transac- 
tions, and  for  which  the  price  to  be  paid 
for  the  services  rendered  was  agreed  upon 
and  apportioned  to  each  of  such  subjects. 
Such  a  case  is  not  like  a  general  hiring  for 
services,  as  a  farm  hand  or  housekeeper, 
etc.,  although  no  rate  of  compensation  as 
wages,  nor  term  of  employment.  Is  stipu- 
lated. In  the  nature  of  things,  it  would 
be  difficult  to  fix  the  time  of  performance, 
or  rate  of  compensation  for  services  to 
bo  rendered  in  respect  to  the  various  and 
distinct  subjects  embraced  iu  the  claim  or 
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ai!creeinent8,  and  tiie  facts  as  found  troin 
the  evidence  show  that  tbene  subjects 
were,  mainly,  separately  executed  and 
closed,  Indicating  that  they  were  several 
and  independent  transaetiuns.  Take  the 
claims  for  commissions  for  the  sale  of  real 
estate,  or  fur  procuring  loans.  It  is  in- 
controvertible that  they  were  all  sever- 
ally executed  and  closed  at  different  times, 
and  for  a  price  agreed  upon  and  appor- 
tioned to  each  transaction.  The  tirst  item 
In  the  itemized  bill  filed  by  the  plaintiff  an 
part  of  his  complaint  is  as  follows:  "Feb. 
7, 1879.  To  selling  block  99  to  John  Kratx 
for  $2,600,  commissions  as  per  contract, 
»300. " 

The  facta  as  found  by  the  referee  show 
that,  at  the  request  of  the  defendant,  the 
plaintiff  procured  a  purchaser,  and  effected 
a  sale  of  that  block,  and  that  it  was  th«n 
agreed  that  the  plaintiff  should  have  for 
his  services  therein  $300,  and  gave  him  a 
note  nr  niemorundum  in  writing  for  that 
sum.  The  same  is  true  for  the  services 
rendered  in  resiK-ct  to  blocks  4  and  19,  and 
for  procuring  three  dlHerent  loans  of  mon- 
ey, except  as  to  giving  the  note,  but  fur 
which  the  price  was  apportioned  to  each 
transaction  at  the  time  the  services  were 
perfurmed.  These  were  all  subjects  en>- 
braced  within  the  agreements,  but  which 
were  separately  executed  and  closed,  and 
the  amount  to  be  paid  agree<l  upon  and 
apportioned  to  each  one  of  them.  Such  a 
contract  is  not  entire,  but  severable ;  and 
a  right  of  action  accrued  when  sucli  serr- 
Ices  were  rendered  and  ended.  It  is  a 
familiar  principle  that  the  statute  of  limit- 
ations begins  to  run  when  the  right  of 
action  is  complete,  and  this  beiug  so  a 
right  of  action  accrued  upon  each  of  these 
matters  when  the  services  were  rendered 
and  the  transaction  closed.  The  claims 
being  thus  several  and  distinct,  the  con- 
tention for  the  defendant  now  is  that  tlie 
payment  of  the  $50  was  a  general  pay- 
ment, and  not  a  payment  to  be  applied  in 
part  payment  of  these  several  items  found 
by  the  referee,  and,  consequently,  did  not 
prevent  the  running  of  the  statute.  But 
the  findings  show  that  in  the  latter  part 
of  the  year  1882,  there  was  a  settlement 
between  the  plaintiff  and  tbedefcndant  for 
all  advances  of  money  at  and  prior  to 
that  date  made  by  the  plaintiff  for  the  da- 
fendant  in  payment  of  the  defendant's 
taxes  and  insurance  and  otherwise;  that, 
subsequently,  lu  August  of  1883,  the  plain- 
tiff Informed  the  defendant  that  he  had 
lost  the  two  several  notes  given  by  the  de- 
fendant to  him,  and  that  it  was  thereupon 
agreed  between  them  that  the  amount  of 
money  represented  by  these  two  notes 
should  stand  upon  the  defendant's  liabil- 
ity to  pay  them,  without  regard  to  the 
evidence  of  said  notes,  and  that  thereafter, 
by  the  mutual  undei-standing  of  the  par- 
ties, the  said  amount  of  moneys  repre- 
sented by  said  notes,  together  with  all  de- 
mands existing  between  them,  should 
stand  as  an  open  ticcount  between  the 
plaintiff  and  the  defendant.  Tiicse  facts 
tend  to  indicate  that,  after  the  ciiminu/. 
tiun  of  all  matters  included  in  the  settle- 
ment, there  was  a  mutual  understanding 
reached,  not  only  as  to  the  moneys  repre- 
sented by  the  notesand  the  liability  there- 


for, but  that  there  were  other  existing  de- 
mands of  the  plaintiff  against  the  defend- 
ant, all  of  which  were  to  be  deemed  and 
treated  as  an  open  account.  Distinct  as 
they  may  have  been,  the  claims  were  rec- 
ognised as  existing,  although  unsettled. 
The  evidence  also  tends  to  show  that,  at 
the  time  the  $50  was  paid  by  the  defend- 
ant, he  thought  that  the  aggregate  uf 
these  several  items  was  about  $1,200,  and 
not  so  much  as  the  plaintiff  claimed, 
which  tends  to  show  that  he  knew  of  and 
recognized  the  existence  of  these  several 
claims,  and  hud  considered  them  In  the 
aggregate,  only  differing  as  to  the  gross 
amount  ot  his  indebtedness  upon  them. 
This  amount,  as  computed  by  him.  Is 
much  greater  than  the  largest  amount  in 
any  one  Item,  and  exceeds  all  the  others 
aggregated  without  it,  which  tends  to  In- 
dicate at  least  that,  when  the  $50  was 
paid,  the  defendant  knew  and  understood 
that  he  was  not  making  a  part  payment 
ou  any  spn^lfic  item,  but  that  he  was  con- 
sidering all  the  claims  in  the  aggregate, 
and  intended  it  to  be  applied  in  part  pay- 
ment of  them  all;  or,  in  other  words,  for 
the  whole  service  performed,  represented 
by  these  several  claims  couKidered  in  the 
aggregate.  The  referee  finds  that  the  pay- 
ments made,  Including  the  $50  In  July, 
1887,  was  made  and  to  be  applied  upon 
these  several  claims,  and  specifies  them  by 
enumeration,  "as  shown  by  findings  4,  3, 
6,  7,  S,  and  9, "  and  finds  that  the  l>alance 
due  and  for  which  the  defendant  is  entitled 
to  judgment  is  the  sum  of  $1,756.  It  is  ad- 
mitted that  the  findings  of  the  referee  are 
conclusive  as  to  the  facts  found.  If  there  is 
any  evidence  before  him  having  a  tendency 
to  establish  such  facta.  Such  being  the 
case,  it  matters  not  how  much  we  might 
differ  with  the  referee,  if  we  were  per- 
mitted to  pass  upon  the  facts;  his  finding 
Is  conclusive  upon  us,  and  W3  have  no  oth- 
er alternative  than  to  affirm  the  judgment. 


BosRviLLR  Ai-TA  MiN.  Co.  ct  ah  V.  Iowa 
Gui-CH  MiN.  Co. 

(Supreme  Court  of  Colontdo.  June  80,  1890.) 
FiXTi'HES — What  Cosstittte. 
A  party  in  occupation  of  a  mining  claim  on 
public  land  constructed  thoreon  an  enginc-bouse, 
and  within  it  erected  an  engine,  placed  on  a  frame 
bolted  down  to  timbers,  which  were  sunk  in  the 
crround,  and  earth  tamped  aronnd  tbem.  "The 
boiler  was  sot  on  rock- work,  and  had  the  ordinary 
connections  with  the  engine.  The  machinery 
was  necossary  for  the  development  of  the  mine. 
Uen.  Bt.  Colo.  p.  177,  S  335,  provides  that  the 
terms  "land"  and  "real  estate"  shall  embrace 
mtnlni;  claims.  Held,  that  the  engine  and  boiler 
were  fixtures. 

Commissioners'  decision.  Appeal  from 
district  court,  Lake  county. 

J.  W.  Eastnti  and  H.  P.  Krell,  for  appel. 
lant.    J.  A.  KTV/n^r,  for  appellee. 

Richmond,  C.  This  was  an  action  of  re- 
plevin brought  to  recover  the  possession 
and  damages  for  the  detention  ot  one  13- 
horse-powcr  engine  and  boiler.  Including 
smoke-stack,  rope,  and  hoists;  also  one 
pair  bellows, one  truck,  and  three  buckets. 
The  defense  was  that  the  articles  abnvo 
enumerated  were  personal  proporty,  sub- 
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Ject  to  execution,  and  were  levied  upon  by 
virtue  of  an  execution  issued  in  a  certain 
cauRewlierelu  tlie  plalntlHliereln,  the  Iowa 
Gulcb  Mining  Company,  was  defendant, 
and  one  William  H.  Eaker  and  N.  N.  Rob- 
ertson were  plaintiffo.  The  validity  of  the 
Judgment  and  subsequent  proceedings  are 
not  questioned.  The  only  point  in  Issue 
In  this  court  is  whether  the  engine  and 
boiler  mentioned  were  fixtures,  and  a  part 
of  the  realty,  and  therefore  not  liable  to 
seizure  and  sale  under  an  execution  as 
personalty.  The  cause  was  tried  by  the 
court,  and  it  was  found  that  the  engine 
and  boiler  were  so  attached  to  the  land 
as  to  become  chattels  real,  and  not  sub- 
ject to  levy  under  the  execution  as  person- 
al property;  that  appellee  was  entitled  to 
their  possession;  that  they  were  of  the 
value  of  $1,000;  and  that  plaintiff  had  sus- 
tained damage  by  the  loss  of  their  use  in 
the  sum  of  f475.  Upon  these  findings, 
Judgment  was  rendered  in  the  usual  form. 
The  facts,  as  they  appear,  are  that  the 
appellee,  the  Iowa  Gulch  Mining  Com- 
pany, was  in  the  occupation  of  a  certain 
mining  claim,  known  as  the  "Scooper 
Lode, "  in  the  California  mining  distrlet. 
Lake  county,  Colo.  All  of  the  articles 
levied  upon  were  used  by  the  company  in 
and  about  the  development  and  mining  of 
the  said  claim.  On  the  claim  was  con- 
structed an  engine-house,  Hhatt-house  or 
shed.  Within  the  engine-house  was  erect- 
ed the  engine,  placed  upon  three  sets  of 
timbers  laid  crosswise  and  lengthwise, 
sunk  In  the  ground,  and  earth  tamped 
around  them,  and  on  these  was  placed  a 
frame  that  theengine  stood  on,  which  was 
bolted  down  to  the  timbers.  The  boiler 
wap  set  about  three  feet  from  the  engine, 
on  rock-work,  anil  connected  with  the  en- 
gine by  the  ordinary  connections.  The 
claim  was  upon  public  land.  The  ques- 
tlcm  presented  by  this  state  of  facts  is 
whether  this  engine  and  boiler  were  fixt- 
ures. It  is  contended  by  appellants  that 
there  can  be  no  such  thing  as  a  fixture  up- 
on public  land.  We  cannot  agree  with  this 
position.  Section  22.5,  p.  177,  Gen.  St., 
provides  that  "  the  terms  'land '  and  "real 
estate,'  as  used  in  this  chapter,  shall  be 
construed  as  co-extensive  in  meaning 
with  the  terms  '  lands,'  '  tenemenns,' and 
'hereditaments,'  and  as  embracing  all 
mining  claims,  and  other  claims  and  chat- 
tels real. "  "  Occupancy  of  public  land  pos- 
sesses the  legal  character  of  real  estate." 
This  Is  the  conclusion  of  this  court  In  Gll- 
lett  V.  Gatfney,  3  Colo.  351.  A  title  by  occu- 
pation Is,  under  our  statute,  an  Interest  in 
real  estate,  and  such  au  interest  as  is  the 
subject  of  conveyance  by  deed.  Sears  v. 
Taylor,  4  Colo.  38.  This  doctrine  is  main- 
tained in  California.  Merritt  v.  Judd,  14 
Cal.  60;  McKiernan  v.  Hesse,  51  Cal.  .595. 
Our  courts  having  recognized  the  Interest 
acquired  by  occupancy  of  public  land  as  a 
legal  estate,  it  necessarily  follows  that  the 
title  to  or  interest  in  the  land,  however 
defined,  carries  with  it  the  title  to  the 
structure  annexed  to  the  soil.  Was  the 
property  here  sought  to  be  recovered  a 
part  of  the  realty?  In  Merritt  v.  Judd,  14 
Cal.  60,  it  was  held  that  "an  engine  and 
pump  became  a  part  of  the  realty  al- 
though located  upon  public  land."    The 


engine  and  pump  referred  to  were  attached 
to  two  timbers  10  or  12  feet  long,  and  from 
20  to  30  Inches  In  diameter;  were  placed 
side  by  side  upon  the  ground.  They  were 
only  bedded  in  the  ground  sufficiently  to 
make  them  level.  On  these  bed  timbers 
was  placed  a  frame  of  4  timbers,  each 
about  8  inches  In  diameter,  the  side  tim- 
bers about  7  feet  long,  and  the  end  ones 
about  3  feet.  These  frame  timbers  were 
bolted  or  spiked  together,  and  bolted  or 
spiked  to  the  bed  logs.  The  boilerand  the 
engine  were  spiked  or  bolted  to  this  Frame. 
The  boiler,  engine,  and  pump  were  at- 
tached together  by  the  usual  connections, 
the  pump  itself  extending  into  the  shaft. 
Over  the  whole  was  a  roof  or  shed,  which 
was  constructed  merely  for  the  protection 
or  shelter  of  the  machinery.  The  machin- 
ery was  not  attached  to  the  building  in 
any  way  except  that  the  pump  was  stayefl 
by  rods,  reaching  to  the  rafters  of  the  roof. 
We  give  the  full  statement  of  facts  in  that 
case,  because  they  seem  to  bo  analogous 
to  the  facts  as  they  appear  In  the  case  at 
bar.  The  court  In  its  opinion,  after  care- 
fully reviewing  a  number  of  authorities, 
concluded  as  follows :  "  We  think  that  the 
principle  to  be  extracted  from  the  modem 
cases  covers  the  case  at  bar;  that  this  ap- 
paratus was  necessary  to  the  working  of 
the  ledge;  that  it  was  attached  for  that 
purpose  permanently  to  the  soil ;  and  its 
use  accessory,  it  not  essential,  to  the  in- 
heritance for  its  only  valuable  purpose, — 
the  extraction  of  the  gold. "  Such  seems 
to  be  the  situation  of  the  property  here  in 
controversy.  It  must  be  admitted  that  In 
order  to  enjoy  the  benefits  of  the  mining 
claim,  to  develop  the  mine,  and  bring  to 
the  surface  the  ore,  the  engine  and  boiler 
here  sought  to  be  recovered  were  abso- 
lutely essential.  Man.r  eases  can  be  found 
in  the  books  in  which  a  similar connectiop 
with  realty  made  by  the  owner  thereof 
has  been  considered  a  sufHcient  annexa- 
tion. Oves  V.  Ogelsby,  7  Watts,  106;  Mer- 
ritt V.  Judd,  supra,  and  cases  cited  ;  Noble 
V.  Bosworth,  19  Pick.  314.  The  intention 
of  the  owner  in  attaching  the  machinery 
must  be  considered ;  and,  if  it  appeals  that 
he  attached  the  property  with  a  view 
that  it  should  remain  there  permanently, 
it  must  be  treated  as  real  estate.  This  in- 
tention is  to  be  inferred  from  the  nature  of 
the  article  attlxed,  the  relation  and  situa- 
tion of  the  party  making  the  annexation, 
the  structure  and  mode  of  annexing,  and 
the  purpose  for  which  the  annexation  has 
been  made.  1.  Freem.  Ex'ns,  §  114;  Palm- 
er V.  Forbes,  23  111.  301 :  Hunt  v.  Bullock, 
Id.  320;  Titus  v.Mabee.  23111,257.  The  con- 
clusions reached  by  the  court  below  are 
clearly  sustained  by  the  law  and  the  evi- 
dence.   The  judgment  should  beaflSrmed. 

Pek  Cuiiiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


HOWI.ETT   V.  TUTTLE. 
(Supreme  Court  of  Colorado.    Oct  8,  1890.) 

EXEMPLABY  DaVAOBS. 

It  is  the  settled  rale  of  this  state,  when  not 
controlled  by  le^slation,  that  exemplary  or  puni- 
tive damages  aa  a  pimlstimcnt  or  example  should 
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not  be  awarded  In  civil  actions  forinitiries  result- 
ing from  torts  where  the  offense  t»  mmlshaWe 
under  the  criminal  laws.    But  see  Hess.   Laws 
1889,  p.  64. 
(Syllabtui  by  the  CtywrU) 

Error  to  district  coart,  Arapahoe  coun- 
ty. 

B.  M.  &  C.  J.  Hagbes,  Jr.,  for  plaiutlH  in 
error.  J,  W.  Horner,  tor  defendant  in  er- 
ror. 

Per  Curiam.  The  plnintift  below  sned 
to  recover  damages  on  the  ground,  as  al- 
leged in  the  complaint,  that  delendant, 
maliciously  intending  to  injure  plaintlfT, 
had  wantonly  and  willfully  made  a  breach 
in  a  certain  Irrigating  ditch,  when  full  of 
water,  and  ao  flooded  and  Injured  a  large 
tract  of  plaintltf'B  land,  and  totally  de- 
stroyed certain  other  property.  Plaintiff 
prayed  Judgment  against  defendant  tor 
the  sum  of  9600  as  the  actual  damages  to 
bis  property,  and  for  fWO  as  punitive  or 
ftxeuiplary  damages.  The  jury  returned  a 
verdict  in  favor  of  plaintiff,  assessing  his 
damages  generally  at  the  sum  of  9400.  The 
defendant  brings  the  case  to  this  court, 
and  assigns  for  error,  >nter  a/to,  that  the 
court  instructed  the  jury  to  the  effect  that 
If  they  believed  from  the  evidence  that  de- 
fendant committed  the  actn  complained  of 
with  a  malicious  Intent  towards  the  plain- 
tiff,—that  is,  with  intent  to  flood  plain- 
tiff's property  with  water  and  sediment, 
and  so  injure  it, — then  they  might,  in  ad- 
dition to  the  actual  damages  sustained  by 
plaintiff  by  reason  thereof,  assess  against 
the  defendant  infarorofthe  plaintiff  ex- 
emplary damages, — that  is,  damages  by 
way  of  punishment  of  the  defendant's  mal- 
ice. At  and  prior  to  the  time  when  this 
cause  was  tried,  in  December,  1S82,  the 
rule  thus  laid  down  by  the  trial  court  had 
been  very  generally  recognized  as  correct 
by  the  courts  of  England  and  America, 
though  able  jurists  and  law-writers  had 
been  somewhat  at  variance  as  to  what 
were  the  true  elements  of  damage  In 
cases  of  this  kind.  In  1884,  this  court,  in 
the  case  of  Murphy  v.  Hobbs.  7  Colo.  541, 
5  Pac.  Kep.  119,  in  an  elaborate  opinion, 
held  that  it  was  more  in  accordance  with 
good  reason  and  sound  logic  that  exem- 
plary or  punitive  damages,  as  a  punish- 
ment or  example,  should  not  be  awarded 
in  civil  actions  for  injuries  resulting  from 
torts  where  the  offense  is  punishable  un- 
der the  criminal  laws.  The  Murphy- 
HobbsCase  has  been  followed  by  other  de- 
cisions of  this  court;  and  the  doctrine 
therein  announced  may  now  be  consid- 
ered as  settled  in  this  jurisdiction  when 
not  controlled  by  legislation.  It  will  be 
obKorved  in  this  connection  that  the  de- 
cisions of  this  court  Indicate  a  liberal  rule 
lor  Che  recovery  of  full  compensatory  or 
aaxuHl  damages  in  cases  of  willful  and 
maJi'-lous  injuries  to  peraon  or  property, 
hailway  Co.  ▼.  Yeager,ll  Colo.345. 18  Pac. 
Kep.  211 :  Publishing  Co.  v.  Miner,  12  Colo. 
77,20  Pac.  Rep.  345;  but  see  Laws  1K89, 
p.  64.  Considering  the  state  of  the  law 
at  the  time  thlH  action  arose,  the  charge 
of  the  trial  court  concerning  exemplary 
damages  must  be  held  to  be  error;  and, 
as  the  verdict  was  general.we  are  not  able 
to  say  that  the  erroneous  charge  did  not 


lead  the  Jury  to  inclnde  In  their  verdict 
something  more  than  the  actual  damages 
suMtalned  b.v  plaintiff.  It  is  unneces- 
sary to  notice  other  assignments  of  error. 
The  judgment  of  the  district  court  is  re- 
versed, and  the  cause  remanded. 


Roberts  et  al.  v.  Arthur  et  at. 

{Supreme  Court  of  Colonulo.    Oct.  8,  1890.) 

Injunction — Dissolvtion — Appeai. 

1.  Where  an  injunction  has  been  awarded 
after  notice,  it  is  error  to  dissolve  the  same  in  va- 
cation; but,  on  an  appeal  from  the  final  judgment, 
in  the  action,  such  error  is  not  ground  for  re- 
versal unless  it  appears  that  such  premature  dis- 
solution was  prejudicial  to  the  substantial  lights- 
of  the  ^intiit  in  the  final  adjudication. 

2.  When  a  party  has  acquired  a  prior  right  ttv 
the  water  of  a  natural  stream  by  a  valid  appro- 
priation thereof  to  a  beneficial  use,  another  party 
cannot  justify  an  interference  with  such  prior- 
right  by  merely  showing  that  he  is  wholly  de- 
pendent upon  the  same  supply  of  water ;  but,  ia 
an  equitable  proceeding  for  some  purposes,  even 
though  not  as  a  bar  to  such  prior  right!  it  may  lie 
pioper  for  defendant  to  allege  sucn  dependenco 
in  connection  with  other  averments  of  the  an- 
swer: and  it  is  not  error  to  refuse  to  strike  out 
such  matter  unless  it  is  made  to  appear  that  its- 
retention,  in  some  way,  may  have  improperly 
affected  the  final  decision  of  tbe  cause. 

S.  Under  the  appeals  act  of  1885,  unless  th» 

Srinted  abstract  shows  that  all  the  material  evi- 
ence  was  taken  by  deposition  or  before  a  ref- 
eree, and  ttiat  the  evidence  and  exhibits  are  full 
and  complete,  it  is  not  incumbent  upon  the  appel- 
late court  to  sift  and  weigh  the  evidence,  nor  will 
the  findings  of  the  trial  court  in  such  case  be  re- 
versed upon  the  mere  weight  of  evidence. 
{SuUohus  by  the  Court.) 

Appeal  from  district  court,  Fremont 
county. 

Waldo  <&  Baker,  for  api>ellant8.  Jos.  B. 
Manpia,  for  appellees. 

Elliott,  J.  The  appellants  in  this  case,^ 
plaintiffs  below,  brought  this  action, 
claiming  to  be  the  owners  of  u  cert.nlii 
ditch  by  means  of  which  they  had  made 
appropriations  of  water  from  Coal  creek 
and  South  Oak  creek  to  supply  the  town 
of  Coal  Creek  for  domestic  use;  and  that 
they  had  thereby  acquired  a  priority  of 
right  to  such  water  superior  to  the  rights 
of' defendants.  They  charged  defendants 
with  having  begun  the  construction  of  an- 
other ditch  above  plaintiffs'  head  gate 
with  the  avowed  purpose  of  taking  all  the 
water  naturally  flowing  in  said  Coal 
creek,  and  so  Interfering  and  depriving 
plaintiffs  of  their  said  prior  right  thereto. 
In  the  complaint  plaintiffs  prayed  that  de- 
fendants he  everenjolned  from  further  con- 
strue ting  thel  r  ditch ;  also,  from  cutting  the 
channel  of  Coal  creek  or  of  South  Oak 
creek;  also,  from  takiug  or  interfering,  in 
an.v  manner,  with  any  of  the  waters  of 
either  of  said  creeks,  for  purposes  of  irri- 
gation, or  for  any  other  purpose,  what- 
ever; and  for  such  other  relief  as  shall  be 
deemed  by  the  court  just  and  equitable. 
Plaintiffs  applied  upon  notice  and  obtained 
a  temporary  injunction  against  defend- 
ants. An  answer  and  motion  to  dissolve 
the  injunction  wereflled.  The  motion  was 
beard,  and  the  Injunction  dissolved,  in  va- 
cation. This  action  of  tbe  court  is  as- 
signed for  error,  as  being  in  violation  of 
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section  ins  of  the  Code,  which  provides 
that,"  where  anj'  injunction  sliallhavebeen 
awarded  after  notice,  no  motion  for  the 
dlHSoiiitlon  of  such  injunction  Bhall  be 
heard  or  made  in  vacation. "  The  dissolu- 
tion of  the  injunction  occurred  at  a  time 
wuen,  under  the  act  of  1S85,  such  Interloc- 
utory order  might  have  been  made  the 
ground  of  a  separate  appeal.  No  such  ap- 
peal, however,  was  taken,  and  the  pro- 
ceedings in  the  main  case  were  continued 
to  final  judgment,  from  which  this  appeal 
is  prosecuted.  Under  such  circnmstances, 
the  dissolving  of  the  preliminary  injunc- 
tion in  vacation,  though  erroneous,  can- 
not be  considered  reversible  error,  unless 
't  shall  appear  that  a  dissolution  at  such 
time  was  prejudicial  to  the  substantial 
rights  of  the  plalntiK  in  the  final  adjudica- 
tion. For  since  the  court  upon  final  hear- 
ing found  against  the  plaintiffs  and  dis- 
missed their  action,  such  judgment  would 
have  carried  with  it  the  dissolution  of  the 
injunction  in  any  event.  It  is  assigned  tor 
error  that  the  court  refused  plaintiffs'  mo- 
tion to  strike  the  following  paragraph  from 
defendants'  answer:  "That  the  said  de- 
fendants, and  each  of  them,  have  to  depend 
wholly  upon  said  Coal  creek  for  water 
sufficient  to  irrigate  so  much  of  their  said 
lands  as  Is  tillable,  and  for  domestic  uses 
and  purposes;  and  that  they  have  no 
other  water  facilities  on  said  lands. " 

It  is  urged  by  counsel  for  appellantstbat 
the  foregoing  allegation  is  no  defense  to 
plaintiffs'  claim  to  priority  of  right,  based 
upon  their  appropriation  of  the  water  of 
Coal  creek,  as  alleged  In  their  complaint. 
It  la  true,  when  one  party  has  acquired  a 
priority  of  right  to  the  water  of  a  natural 
stream  by  a  valid  appropriation  thereof 
to  a  beneficial  use,  another  party  cannot 
justify  an  interference  witli  such  right  bj' 
merelj'  showing  that  he  is  wholly  depend- 
ent upon  the  same  supply  of  water:  for,  if 
the  right  of  the  prior  npproprlator  must 
yield  to  the  necessity  of  the  junior  appro- 
prlator,  then  the  rule  of  priority  of  right 
as  guarantied  by  the  constitution  may  be 
altogether  abrogated.  But  the  answer 
denies  the  prior  appropriation  clulmud  by 
plaintiffH,  and  denies  that  defendants  pro- 
pose to  take  all  or  any  considerable  por- 
tion of  the  water  of  Coal  creek.  This  was 
an  equitable  proceeding.  A  preliminary 
injunction  hnd  been  obtained  against  de- 
fendants. For  some  purposes,  therefore, 
even  though  not  a  bar  to  plaintiffs' ac- 
tion, it  may  have  been  proper  for  defend- 
ants to  show  their  purpose  in  taking  wa- 
ter from  Coal  creek ;  and  so  it  may  have 
been  Incumbent  upon  them  to  allege  such 
purpose  in  connection  with  other  aver- 
ments of  the  answer.  The  printed  ai)- 
stract  of  the  record,  upon  which  this  case 
is  submitted,  does  not  purport  to  contain 
the  whole  answer,  nor  the  whole  of  the 
HUbstance  thereof ;  and,  undsr  the  appeals 
act  of  1885,  we  arc  not  at  liberty  to  specu- 
late as  to  matters  not  contained  In  such 
abstract.  We  cannot  undertake  to  deter- 
mine for  what  purpose  the  above-quoted 
portion  of  the  answer  may  have  been  re- 
tained, nor  can  we  suppose  that  Its  reten- 
tion in  any  way  improperly  affected  the 
final  decision  of  the  cause.  Hence,  we  can- 
not say  there  was  error  In  refusing  the 


motion  to  strike.  South  Boulder  Ditch, 
etc.,  Co.  V.  Community  Ditch,  etc.,  Co.,  8 
Colo.  429.  8  Pac.  Rep.  919;  Wilson  v.  Haw- 
thorne, 14  Colo.  — ,  ante,  548.  The  print- 
ed abstract  does  not  purport  to  contain 
the  exhibits  to  extenso  nor  the  evidence 
in  hwc  verba  as  taken  at  the  trial;  nor 
docs  It  show  that  ail  the  evidence  was 
taken  by  depositions,  or  before  a  referee, 
so  as  to  make  it  lucurabsnt  upon  us  to 
sift  and  weigh  the  same  according  to  the 
former  practice  In  chancery. 

There  are  no  assignments  of  error  based 
upon  the  rulings  of  the  court  In  the  recep- 
tion or  rejection  of  testimony.  The  only 
assignments  of  error  not  already  consid- 
ered in  this:  opinion,  are  to  the  eHect  that 
the  decision  of  the  court  below  Is  against 
the  law  and  the  evidence.  The  printed 
abstract  shows  the  exhibits  and  the  testi- 
mony of  a  large  number  of  witnesses  in 
condensed  form.  From  these  evidences  It 
may  be  Inferred  that  the  controversy  as- 
sumed various  phases,  and  that  difficult 
questions  of  fact  were  presented;  but,  so 
far  as  we  are  advised,  the  court  made  no 
special  findings  either  of  fact  or  of  law, 
and  entered  no  judgment  except  generally 
"against  the  plaintiffs  that  their  com- 
plaint be  dismissed,"  and  for  costs.  Such 
adjudication  must  be  sustained.  If,  upon 
any  ground  within  the  scope  of  the  issues, 
the  evidence  failed  to  establish  facts  suflS- 
clent  to  entitle  plaintiffs  to  the  relief 
sought  by  their  action.  Upon  an  exami- 
nation of  the  evidence  in  the  light  of  the 
wri'-.ten  briefs,  but  without  the  aid  of  oral 
argument  aa  we  requested,  we  discover 
no  satisfactory  grounds  for  disturbing  the 
decision  of  the  trial  court.  In  this  case, 
especially,  the  trial  Judge  possessed  great 
advantages  In  understanding  the  evidence. 
In  the  first  place,  some  of  the  witnesses, 
and  all  of  the  evidence  and  exhibits,  full 
and  complete,  were  before  him;  in  the 
next  place,  he  had  the  advantage  of  view- 
ing the  maps  referred  to  In  the  evidence, 
but  not  shown  in  the  abstract.  And, 
again,  he  had  the  benefit  of  oral  argu- 
ments by  counsel  while  the  evidence  was 
fresh  in  his  recollection.  It  is  unnecessary 
to  restate  the  superior  value  which  the 
law  accords  to  his  judgment  upon  ques- 
tions of  fact  under  such  circumstances. 
The  Judgment  must  accordingly  be  af- 
firmed. 


De  Votie  et  ah  v.  McGerr. 

{Supreme  Court  of  Colorado.    Oct  17,  1890.) 
Wipe's  Sepabatb  Estate— Estoppei. — ^Fraod — tt- 

STRUCTIOSS. 

1.  A  wife's  separate  property  may  become 
subject  to  the  debts  of  her  husband,  In  case  ho 
be  permitted  to  deal  with  it,  and  obtain  credit 
upon  it  as  his  own  with  her  Itnowledge  and  con- 
sent. 

3.  An  estoppel  in  pals  cannot  be  proved  un- 
der the  general  or  specifio  denial  provided  by  the 
Code,  but  must  be  specially  pleaded  as  new  mat- 
ter, in  order  to  be  available  as  a  defense. 

3.  In  actions  for  the  recovery  of  personal 
property,  or  damages  for  the  conversion  thereof, 
the  principle  applicable  to  pleadings,  when  fraud 
is  relied  on  as  a  defense,  may  be  stated  thus : 
Where  the  defendant's  claim  of  title  springs  out 
of  or  rests  upon  the  alleged  fraud  or  fraudulent 
conduct  of  the  plaintiff,  so  that  but  for  the  fraud 
the  title  o£  plaintiff  would  be  good,  such  fraud. 


Digitized  by 


Google 


924 


PACiriO  BEPOBTEB,  Vot.  24. 


(Golu. 


being  the  soaroe  snd  foundation  of  the  defend- 
ant's claim,  is  essentially  new  matter,  and  must 
be  pleaded,  op  it  cannot  be  proved. 

4.  It  is  not  error  to  refuse  instructions  which 
are  not  appropriate  to  the  Issue  as  tendered  and 
accepted. 
{SyUabut  by  the  CmLrU) 

Appeal  from  dletrict  court.  Clear  Creek 
county.  On  rehearing;  (oriner  decision 
not  reported. 

This  was  an  action  brought  by  Annie 
McGerr,  plaintiff  below,  to  recover  the 
value  of  certain  live-stock,  consisting  of 
eight  cows  and  three  yearlings,  which 
she  claimed  to  own  and  posHess  as  her 
own  property,  and  which  slie  alleges  were 
wrongfully  taken  and  converted  by  de- 
fendants to  their  own  use.  It  appears 
that  In  September,  1885,  two  of  the  defend- 
ants, Bullock  and  Strickler,  obtained  a 
Judgment  in  the  county  court  of  Clear 
Creek  county  against  Thomas  McGerr, 
husband  of  plaintiff,  and  that,  by  vir- 
tue of  an  execution  to  satisfy  Baid  Judg- 
ment, their  co-defendant,  JohnC.  DeVotie, 
sheriff  of  said  county,  levied  upon  and  sold 
certain  live-stock,  including  those  claimed 
by  plaintiff  in  this  action.  The  principal 
defense  relied  on  was  that  Thomas  Mc- 
Qerr,  and  not  the  plaintiff,  was  the  owner 
of  the  property  in  controversy,  and  that 
said  property  was  liable  to  execution  to 
satisfy  the  Judgment  obtained  against 
him  as  aforesaid.  The  Issue  upon  this  de- 
fense was  tried  and  submitted  to  the  jury, 
who  returned  a  verdict  for  the  plaintiff. 
The  defendants  bring  this  appeal,  and  as- 
sign for  error  the  refusal  of  the  court  to 
admit  certain  testimony,  the  refusal  to 
give  certain  instructions  prayed  by  de- 
fendants, and  the  giving  of  certain  otber 
instructions  prayed  by  plaintiff. 

Morrison  Jt  Filltua,  for  appellant.  C.  C. 
Post,  lor  appellees. 

Elliott,  J.  The  return  of  the  property 
in  controversy  for  assessment  by  Thomas 
McGerr  as  his  own  was  not  evidence 
against  the  plaintiff's  title,  unless  accom- 
panied by  evidence  that  such  return  was 
with  her  knowledge  and  consent.  So, 
too,  a  mortgage  of  the  property  by  the 
husband  as  his  own  was  not  evidence 
against  the  wife's  title,  unless  supple- 
mented by  evidence  of  her  knowledge  and 
consent.  It  there  be  satisfactory  evidence 
of  actual  knowledge  the  evidence  of  con- 
sent need  not  be  express;  but  consent 
may,  perhaps,  be  Inferred  from  long-con- 
tinued acquiescence,  or  other  pertinent  cir- 
cumstances. The  trial  court  did  not  err 
in  rejecting  the  assessment,  return,  and 
mortgage,  the  supplementary  evidence 
not  being  produced  or  offered.  The  in- 
structions prayed  and  refused,  as  well  as 
those  given  at  the  trial,  are  very  volumi- 
nous, and  it  is  unnecessary  to  undertake 
to  review  them  in  detail.  The  instruc- 
tions given  fairly  submitted  the  question 
arising  upon  the  evidence  under  the  plead- 
ings as  to  whether  or  not  plaintiff  was 
the  actual  owner  of  the  property  in 
controversy,  and  limited  her  recovery 
to  such  property  as  the  proof  showed  be- 
longed to  her  separate  estate.  Thelaw,  in 
respect  to  the  rights  of  married  women 
to  own,  hold,  and  enjoy  their  separate 


property,  and  to  be  protected  therein, 
was  fully  considered  in  the  cases  of  Wells 
V.  Caywood,  3  Colo.  487,  and  in  Coon  r. 
Bigden,  4  Colo.  275.  These  cases  have  been 
several  times  cited  and  approved  by  thl8 
court.  It  is  not  necessary  to  restate  the 
doctrine  therein  announced.  Counsel  for 
appellants  In  the  court  below  undertook 
to  avoid  the  force  and  effect  of  these  de- 
cisions by  the  offer  of  evidence  tending  to 
show  that  the  plaintiff  pprmltted  her  bus- 
band,  Thomas  McGerr,  to  deal  with  the 
property  In  controversy  as  bis  own,  and 
so  to  obtain  credit  upon  it.  They  also  re- 
quested the  court  to  charge  the  jury  to  the 
effect  that,  even  if  the  property  lu  contro- 
versy w  as  the  separate  property  of  the  wife, 
she  could  not  recover  damages  for  its  con- 
version if  she  had  allowed  it  to  be  used  by 
her  husband  as  a  means  of  obtaining 
credit  for  the  goods  for  the  price  of  which 
it  was  seized  and  sold.  .This  Instruction 
was  refused.  Much  reliance  is  placed 
upon  the  following  paragraph  from  the 
opinion  in  Coon  v.Rigden,  supra:  "Should 
the  wife  permit  the  husband  to  deal  with 
and  sell  her  separate  property  as  his  own, 
or  obtain  credit  upon  It  as  his  own.  un- 
doubtedly this  would  be  a  fraud  against 
which  courts  would  extend  their  protec- 
tion." Unquestionably,  a  married  woman 
may,  by  her  own  voluntary  conduct,  for- 
feit protection  to  her  separate  estate. 
Being  sul Juris  she  Is  reeponsIblB  for  her 
own  fraudulent  acts  as  well  as  sabject  to 
the  law  of  estoppel.  Railroad  Co.  v.  Allen, 
13  Colo.  229,  22  Pac.  Rep.  605.  Some  of  the 
instructions  prayed  by  defendants,  and 
refused  by  the  court,  undoubtedly  state 
correct  propositions  of  law  relating  to 
such  conduct.  But  the  evidence  tending 
to  show  that  Mrs.  McGerr  permitted  her 
husband  to  deal  with  the  property  In  con- 
troversy as  his  own  was  not  very  strong, 
though  probably  sufficient  to  make  It  in- 
cumbent upon  the  court  to  give  the  in- 
structions prayed  upon  that  theory,  if  the 
issues  In  the  case  had  been  properly  framed 
for  that  purpose.  The  foregoing  quota- 
tion from  Coon  v.  RIgden  indicates  that 
the  acts  of  a  wife  which  would  cause  her 
property  to  become  liable  for  the  debts  of 
her  husband  must  be  such  as  would 
amount  to  a  fraud,  and  thus  estop  her 
from  asserting  her  title.  "The  ground  of 
an  estoppel  by  conduct  commonly  is 
fraud,"  says  Mr.  BIgelow,  at  page  686  of 
his  work  on  that  subject.  It  is  a  general 
rule  that  matters  constituting  fraud  must 
be  specially  pleaded  In  order  to  be  avail- 
able as  a  defense.  As  this  difficulty  in  the 
case  had  not  been  noticed  by  counsel  in 
their  original  printed  briefs,  nor  in  the  oral 
argument  before  the  court  upon  the  re- 
hearing, we  requested  counsel  to  present 
additional  briefs,  which  they  have  done, 
upon  the  following  question:  "Were  de- 
fendants below  entitled  to  have  the  Jury 
instructed  upon  the  theory  that  the  prop- 
erty in  controversy  had  become  subject 
to  the  debts  of  Thomas  McGerr  by  reason 
of  plaintiff's  supposed  fraudulent  conduct 
in  respect  thereto,  without  setting  forth 
in  their  answer  any  defense  of  that  char- 
acter? 

Connsel   for   appellants    now    contend 
thao  It  Is  unnecessary  to  plead  specially 
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those  matters  which  amount  to  an  estop- 
pel in  pais;  that  such  matters  may  be  giv- 
en In  evidence  nnder  the  general  Issue; 
and  that,  Inasmach  as  there  was  some  ev- 
idence tending  to  show  that  plaintiff  per- 
mlttedher  husband  to  deal  with  the  prop- 
erty as  his  own,  the  question  whether 
such  evidence  was  sufficient  to  estop  plain- 
tiff from  asserting  her  title  should  have 
been  submitted  to  the  jury.  This  view  is 
supported  by  respectablecommon-law  au- 
thorities. Bigelow,  Estop.  669;  Canal  Co. 
V.  Hathaway,  8  Wend.  480.  But  whatev- 
er may  be  the  weight  of  common-law 
precedents  upon  this  subject,  reason,  logic, 
and  the  general  cuiTent  of  authority  In 
the  code  states,  concur  in  the  rule  that 
estoppels  must  be  specially  pleaded,  and 
this  rule  Includes  estoppels  ^n  7>ate,  as  by 
fraudulent  conduct,  and  the  like.  Sec- 
tion 56  of  the  Code  of  Colorado  provides: 
"The  answer  of  the  defendant  shall  con- 
tain—fVrsf,  a  general  or  Bpecltlc  denial," 
etc.;  "Hecoad,  a  statement  of  any  new 
matter  constituting  a  defense, "  etc.  Com- 
menting upon  this  section  of  the  Code,  Dr. 
BlIsH,  In  his  excellent  work  on  Code  Plead- 
ings, §  32U,  says:  "Fraud,  as  a  defense,  is 
sustained  hy  affirmative  facts  which  do 
not  contradict,  but  avoid  the  legal  ef- 
fect of,  the  facts  stated  by  the  plaintiff. " 
Again,  at  section  330,  it  is  said:  "Keep- 
ing la  view  the  logical  rule  that  the  new 
lacts  which  may  be  proved  under  a  denial 
are  those  which  show  that  the  plaintiff's 
stiitcments  are  untrue,  also  that  facts 
which  are  consistent  with  their  truth,  but 
show  that  he  has  no  cause  of  action,  are 
new  matter,  to  be  pleaded,  we  can  seldom 
be  deceived  as  to  what  may  and  may  not 
be  thus  proved.  •  *  »  it  is  held  in  most 
of  the  states  that  facts  showing  fraud  as 
a  defense,  especially  In  acquiring  title  to 
the  property  claimed  by  the  plaintiff, 
which  title  would  be  good  but  for  the  fraud, 
are  new  matter,  to  be  specially  pleaded." 
Again,  at  section  339,  it  is  said:  "A  state- 
ment of  new  matter  constituting  a  defense 
is  but  a  statement  of  facts  which  do  not 
appear  in  the  plaintiff's  pleading,  and 
which  show  tliat,  notwithstanding  the 
facts  stated  by  him,  he  suffers  no  wrong." 
Again,  in  section  364,  the  same  author 
adds:  "Matter  of  estoppel  is  equitable  in 
its  nature,  yet,  as  forbidding  a  party  to 
plead  the  truth,  it  should  be  set  out  with 
more  certainty  than  will  avail  in  ordinary 
defenses."  With  this  section  the  author 
concludes  the  chapter  upon  the  "Defense 
of  New  Matter"  with  the  pertinent  obser- 
vation: "It  is  unnecessary,  in  this  con- 
nection, to  attempt  to  instance  all  the  de- 
fenses which  should  be  specially  pleaded. 
In  treating  upon  common-law  pleading  it 
might  be  necessary,  inasmuch  as  the  alle- 
gata bear  so  slight  a  relation  to  the  pro- 
butH,  that  the  pleader  cannot  decide,  up- 
on principle,  what  should  he  specially 
pleaded,  and  what  is  provable  under  the 
freneral  Issue.  But  the  rules  given  and 
llliistrated  in  this  and  the  last  chapter  will 
no'  permit  a  careful  code  plcedcr  to  make 
a  mistake  in  this  reRurd.  " 

Dr.  Pomeroy.  in  his  valuable  treatise  on 
"Remedies  and  Remedial  Bights  by  the 
Civil  Action.  According  to  the  Reformed 
Amerlcaa Procedure, "  at  section  77.2, stays: 


"According  to  the  decided  weight  of  au- 
thority, an  estoppel  in  palB  cannot  be 
proved  under  a  general  denial,  but  is  new 
matter."  Wood  v.  Ostram,  29  Ind.  186; 
Dale  V.  Turner,  34  Mich.  417 ;  Ransom  v, 
StanberiT.  22  Iowa,  334;  Warder  v.  Bald- 
win. 51  Wis.  450,  8  N.  W.  Hep.  257;  Clarke 
V.  Hober,  25  Cal.  597;  Bray  v.  Marshall,  75 
Mo.  327;  Maxwell  v.  Longenecker,  89  111. 
102.  In  Birch  v.  Steppler,  U  Colo.  400, 18 
Fac.  Rep.  530,  the  answer  contained  a  de- 
fense involving  estoppel  by  conduct  which 
was  specially  and  successfully  pleaded 
against  the  assertion  of  title  to  real  es- 
tate. In  order  to  make  correct  applica- 
tion of  the  foregoing  doctrine  to  the  ques- 
tion before  us  it  becomes  necessary  to 
consider  further  the  state  of  the  pleadings 
in  the  case.  The  complaint  is  similar  to 
an  ordinary  declaration  in  trover  at  com- 
mon law.  The  answer  denies— F/rst,  the 
plaintiff's  ownership  or  possession  of  the 
property ;  second,  the  value  of  the  prop- 
erty; third,  the  wrongful  taking;  and, 
lastly,  pleads  the  judgment  In  favor  of 
Bullock  and  Strickler  against  Thomas 
McGerr,  the  Issuance  of  execution  there- 
on, the  levy  by  the  sheriff  upon  the  proper- 
ty In  controversy  "as  the  property  of  the 
said  Thomas  McGerr,"  and  further  alleges 
"  that  said  goods  or  cattle  were  at  the 
time  of  the  levy  under  said  writ  in  the 
possession  of  said  Thomas  McGerr,  and 
were  tlie  property  of  said  Thomas, "  etc. 
Nothing  whatever  of  fraud,  fraudulent 
conduct,  or  conduct  on  the  part  of  plaintiff 
calculated  to  mislead  any  one  as  to  the 
title  is  in  any  manner  alleged.  In  this 
connection  the  case  of  Tucker  v.  Parks,  7 
Colo.  70, 298, 1  Pac.  Rep.  427,  and  3  Pac.  Rep. 
486,  is  directly  in  point,  where  it  is  said : 
"Fraud  must  be  specially  pleaded  In  an 
answer,  as  well  as  in  a  complaint."  The 
language  of  that  opinion  is,  in  substance, 
pertinent  to  the  record  before  us.  Neither 
fraud  nor  any  other  matter  in  avoidance 
of  plaintiff 'h  title  Is  set  up  in  the  answer; 
nor  are  any  facts  stated  in  the  answer 
apprising  the  plaintiff  that  her  title  to  the 
property  In  controversy  would  be  assailed 
on  the  ground  of  fraud.  Hence  defendants 
could  not  avail  themselves  of  such  a  de- 
fense by  evidence;  and,  since  not  by  evi- 
dence, then  not  by  instructions  relating  to 
such  evidence.  The  evidence  tending  to 
show  how  the  husband  dealt  with  the 
property,  to  the  extent  the  plaintiff  had 
knowledge  theieof,  was  admissible,  and 
was  received  and  submitted  to  the  jury  as 
tending  tn  elucidate  the  question  present- 
ed by  the  pleadings,  to-wit:  Was  the 
property.  In  fact,  the  property  of  the 
plaintiff,  or  was  It  the  property  of  Thom- 
as McGerr,  her  husband?  Unless  the  evi- 
dence reached  far  enough  to  overcome  or 
equal  plaintiff's  evidence,  based  upon  her 
affirmative  allegation  that  she  was  the 
t)wner  of  the  property,  she  wus,  under  the 
pleadings,  entitled  to  a  verdict.  The  jury 
evidently  considered  that  the  preponder- 
ance of  the  evidence  upon  this  issue  was 
in  favor  of  the  plaintiff's  title. 

It  has  been  snggested  that  the  case  of 
Benesch  v.  Waggner,  12  Colo.  .534,  21  Phc. 
Rep.  706,  is  in  conflict  with  the  case  of 
Tucker  v.  Parks,  supra,  in  refei-ence  to  the 
necessity  of  pleading  fraud  in  actions  like 
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the  case  now  before  us.  NothlnR,  howev- 
er, in  either  case,  conflicts  with  the  princi- 
ple we  liave  found  applicable  to  such 
]>lendlng8,  and  which  may  be  stated  thus: 
Where  the  defendant's  claim  of  title 
springs  out  of  or  rests  upon  the  alleged 
fraud  or  fraudulent  conduct  of  the  plain- 
tiff, so  that  but  for  the  fraud  the  title  of 
plaintiff  would  be  good,  such  fraud,  being 
the  source  and  foundation  of  the  defend- 
ant's claim,  is  essentially  new  matter, 
and  must  be  pleaded,  or  it  cannot  he 
proved.  In  the  Benesch-Waggner  Cane, 
the  plaintiff  was  the  original  owner  of  the 
property.  He  did  not  claim  ownership  on 
the  ground  of  the  fraud  of  the  opposite 
party,  but  in  spite  of  it.  Hence,  it  was 
held  that  a  general  allegation  of  owner- 
ship was  sufficient,  and  that  there  was  no 
necessit.y  for  setting  forth  in  the  com- 
plaint the  supposed  fraudulent  matter  in- 
cidentally involved  in  the  controversy. 
In  the  Tucker-Parks  Case,  also,  the  plain- 
tiff claimed  title  by  assignment  from  the 
original  owners,  and  the  allegations  of  the 
complaint  were  general.  But  the  defend- 
ant, sheriff,  who  sought  to  justify  the  tak- 
ing of  the  property  in  execution  against 
the  original  owners,  on  the  ground  that 
the  deed  of  assignment  to  the  plaintiff 
was  fraudulent,  was  not  allowed  to  give 
»*videiice  of  the  fraud,  for  the  reason  that 
the  fraudulent  character  of  the  deed  of  as- 
signment was  essential  to  the  validity  of 
his  levy,  and  so  was  new  matter,  the  ex- 
istence of  which  he  must  both  allege  and 
prove,  and  bis  answer  contained  no  charge 
or  allegation  of  that  character.  In  the 
case  now  before  us,  if  the  property  in  con- 
troversy was  Indeed  the  property  of  plain- 
tiff, then  the  right  of  defendant»,  if  they 
had  such  right,  to  levy  upon  the  same  for 
her  husband's  debts,  must  have  sprnng 
out  of  and  rested  upon  fraudulent  conduct 
on  the  part  of  plaintiff  In  respect  to  the 
property.  Such  fraudulent  conduct,  if  it 
had  any  existence,  was  new  matter  essen- 
tial to  be  alleged  and  proved  by  defend- 
ants in  order  to  sustain  their  levy.  There 
being  no  issue  of  that  character  the  court 
properly  refused  to  give  Instructions  based 
upon  such  a  theory. 

The  defendants  tendered  the  issue  that 
the  property  in  controversy  was  not  the 
I)roi)erty  of  plaintiff,  but  of  her  husband. 
By  the  instructions  prayed  and  i*efused, 
as  above  stated,  they  sought  to  try  quite 
a  different  issue,  to-wit,  that  the  prop- 
erty, though  the  property  of  plaintiff,  had 
become  subject  to  the  debts  of  her  hus- 
band by  reason  of  her  fraudulent  conduct. 
The  trial  court  did  not  err  in  refusing  to 
allow  defendants  to  tender  one  issue,  and 
recover  upon  another.  The  verdict  of  the 
jur.v  upon  the  issue  as  tendered  and  ac- 
cepted was  well  sustained  by  the  evidence, 
and  cannot  properly  be  disturbed.  The 
judgment  of  the  district  court  will  stand 
affirmed,  for  the  reasons  stated  in  this 
opinion. 


Barkkr  v.  Frekman.     (No.  13,506.) 

{Supreme  Court  of  California.    Sept.  8,  1S90.) 
Swamp  Lands — Right  to  Purchase. 
Under  Act  Cal.  March  27,  1872,  providing 
that  "when  appIicatioD  has  been  made  to  pur- 


chase lands  from  this  state,  and  payment  made  to 
the  treasurer  of  the  proper  oonnty  for  the  same, 
in  whole  or  in  part,  and  a  certificate  of  purchase 
or  patent  has  been  issued  to  the  applicant,  the 
title  of  the  state  to  said  lands  is  hereby  vested  in 
said  applicant  or  his  assigns,  upon  his  ma^n^ 
full  payment  therefor,  provided  that  no  other  ap- 
plication has  been  made  for  the  pm«hase  of  the 
same  lands  prior  to  the  issuance  of  said  certificate 
of  purctiase, "  the  complaint  of  an  applicant  to 
purcliase  swamp  lands  from  the  state,  alleging' 
that  at  the  time  the  certificate  of  purchase  therefor 
was  issued  to  defendant  the  lands  had  not  been  sur- 
veyed, and  were  not  subject  to  sale,  but  also 
showing  that  complainant's  application  to  pur- 
chase said  lands  was  not  filed  until  after  the  pas- 
sage of  said  act,  and  after  the  certificate  had 
been  issued  to  defendant,  is  l>ad  on  demurrer. 

In  bank.  Appeal  from  superior  court, 
Kern  county;  B.  E.  Arick,  Judge. 

J.  B.  Lawar  Ru6  E.Rousseau,  {Lamar & 
Castle,  of  counsel,)  for  appellant.  Haggin 
&  Van  Ness,  (Oeo.C.  Gorbam,  Jr.,  of  cutin- 
sel,)  for  respondent. 

Sharpstein,  J.  This  case  originated  in 
a  contest  instituted  in  the  state  laud-office 
by  an  application  of  theplaintiff,  inlS88,to 
purchase  a  tract  of  swamp  and  overflowed 
land,  of  which  defendant,  upon  an  appli- 
cation in  due  form,  obtained  In  1871  a  cer- 
tificate of  purchase  from  the  register  of  the 
state  land-office.  The  contest  was  duly 
referred  to  the  proper  court  for  adjudica- 
tion. Plaintiff  filed  his  complaint.  De- 
fendant demurred  to  it,  on  the  ground 
that  Itdld  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  demurrer 
was  sustained,  and  judgment  entered  for 
defendant.  Plaintiff  appeals.  The  con- 
tention of  the  respondent  is  that  the  com- 
plaint does  not  allege  facts  eufflcient  to 
show  that  the  certificate  Issued  to  him  in 
1871  is  Invalid.  Appellant  insists  that  the 
facts  alleged  do  show  that  it  is  invalid. 
The  allegation  upon  which  appellant  re- 
lies is  that  at  the  time  of  the  issuing  of 
said  certificate  of  purchase  to  defendant, 
on  the  28d  day  of  January.  1871,  said  land 
had  not  been  surveyed,  and  was  not  sub- 
ject to  sale.  This  contention  is  based  upon 
a  clause  In  the  act  of  the  legislature  of  the 
28th  of  March,  1868,  which  reads  as  fol- 
lows: "The  swamp  and  overflowed  salt 
marsh  and  tide-lands  belonging  to  the 
state  shall  be  sold  at  the  rate  of  one  dollar 
per  acre,  in  gold  coin :  payable,  fifty  per 
cent,  of  the  principal  within  fifty  days  from 
the  date  of  the  approval  of  the  survey  by 
the  surveyor  general. "  The  demurrer  ad- 
mits that  uo  survey  had  been  made  at  the 
time  of  the  issuing  of  the  certificate  to  the 
defendant.  Conceding  that  the  applica- 
tion filed  before  theapproval  of  thesurvey 
by  the  surveyor  general  was  Invalid,  it 
appears  by  the  complaint  that  the  appli- 
cation of  the  appellant  to  purchase  the 
land  was  not  filed  before  the  year  1888. 
and  the  leglsature,  by  the  act  of  March  27, 
1872,  enacted  that  "  when  application  has 
been  made  to  purchase  lands  from  this 
state,  and  payment  made  to  the  treasurer 
of  the  proper  county  for  the  same,  in 
whole  or  in  part,  and  a  certificate  of  pnr- 
ciiase  or  patent  has  been  issued  to  the  ap- 
plicant, the  title  of  the  state  to  said  lands 
is  hereb}'  vested  in  said  applicant,  or  his 
assigns,  upon  his  making  full  payment 
therefor,  provided   no  other  application 
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bas  been  made  for  tbe  pnrcbaae  of  the 
Bame  landn  prior  to  the  Issuance  of  said 
certificate  of  purchase. "  This  act  of  the 
legislature  was  considered  and  construed 
by  this  court  in  Yoakum  T.Brower,52  Cal. 
873,  and  aRain  in  Bowell  v.  Perkins,  66 
Cal. 219.  Inthe  former  case,  we  said:  "The 
act  Is  operative,  not  only  upon  applica- 
tions  which  were  defective  in  form,  but 
upon  those  which  were  defective  in  sub- 
stance, or  were  Invalid  for  any  other  rea- 
son. •  *  »  If  those  steps  in  the  pro- 
ceedings for  the  purchase  had  been  taken 
prior  to  the  passage  of  tbe  act,  tbe  act 
operated  to  validate  and  confirm  tbe  cer- 
tificate." In  the  latter  case,  the  court 
says:  ''From  what  bas  been  said,  it  suffi- 
ciently appears  that  the  defendant,  who 
made  first  payment  in  the  proper  county, 
bas,  by  virtue  of  tbe  act  of  1872,  acquired 
a  right  to  complete  his  purchase  in  the 
land-oflfice.  even  if  the  lands  applied  for 
were  not  the  property  of  the  state,  or  were 
not  subject  to  location  or  disposition  when 
be  filed  his  application. "  That  construc- 
tion of  tbe  act  is  quite  satisfactory  to  us, 
and  leaves  little  or  nothing  more  to  be 
said  in  this  case.  Upon  the  authority  then 
of  those  cases,  the  demurrer  was  properly 
sustained.  The  demurrer  was  sustained 
without  leave  to  plaintiff  to  amend  his 
complaint.  It  does  not  appear  that  plain- 
tiff asked  leave  to  amend  bis  complaint, 
and  we  cannot  reverse  the  judgment  on 
the  ground  that  leave  was  not  granted 
when  none  was  asked.  Judgment  af- 
firmed. 

We  concur:  Works,  J.;  Thornton,  J.; 
McFaki.and,  J.;  Fox,  J.;  Paterson,  J. 


Sto:nbb  v.  Fbbeman.     (No.  18,509.) 
(Supreme  Court  of  California.    Sept  8,  1890.) 

In  bank.  Appeal  from  superior  court,  Kern 
coun^;  R.  B.  AaicK,  Judge. 

J.  B.  Lamar  anAE.  Rougseau,  (Lamar  JcCag- 
Ue,  of  counsel,)  for  appellant.  Maggin  <fc  Van 
Ness,  (Oeo.  C.  Oorham,Jr.,  of  counsel,)  for  re- 
spondent. 

Feb  CimiAM.  On  the  authority  of  Barker  v. 
Freeman,  ante,  926,  (No.  18,506,  this  day  filed,) 
the  Judgment  is  affirmed. 


Etzbnbouseb  v.  Fheemait.     (No.  18,508.) 
(Sujrreme  Cov/rt  of  California.    Sept.  8, 1890.) 

In  bank.  Appeal  from  superior  court,  Kern 
coun^;  R.  E.  Abick,  Judge. 

J'.  B.Lamar  and  E.  Rousseau,  (Lamar  &  Cas- 
tle, of  coiuisel,)  for  appellant.  Haggln  &  Van 
Ness.  {Geo.  C.  Oorham,  Jr.,  of  counsel,)  for  re- 
spondent. 

FsB  CiniiAH.  On  the  authority  of  Barker  ▼. 
Freeman,  ante,  936,  (No.  18,606,  this  day  filed,) 
the  Judgment  Is  affirmed. 


WlLSOS  V.  FRBBMA.N.      (No.  18,507.) 

(Sivpreme  Court  of  California.    Bept  8,  1890.) 

In  bank.  Appeal  from  superior  court,  Kern 
county;  R.  E.  Arick,  Judge. 

J.  B.  Lama/r  and  E.  Rousseau,  (Lamar  &  Cas- 
tle, of  counsel,)  for  appellant.  Hoggin  A  Van 
Ness,  (  Oeo.  C.  (Ivrhani,  Jr.,  of  counsel,)  for  re- 
spondent. 


Peb  Ccriam.  On  the  aathority  of  Barker  v. 
Freeman,  ante,  926^  (No.  18,606,  this  day  filed,) 
the  judgment  is  affirmed. 


t  Cal. 
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(Supreme  Court  of  California.    Oct  8, 1890.) 

Railroad  ConPAinzs— Accldbntb  to  Febsohs  oh 
Trace. 
In  an  action  against  a  railroad  company 
for  the  wrongful  death  of  an  employe  of  one  of 
its  contractors,  it  appeared  that  deceased,  with 
the  knowledge  and  consent  of  tbe  company,  was 
walking  to  his  work  on  the  right  of  way,  in  a 
narrow  plaoe  betweun  a  blufl  and  the  sea  trav- 
ersed by  two  parallel  tracks,  with  knowledge 
that  two  locomotives,  one  on  each  track,  wovud 
shortly  follow  him  in  the  same  direction;  that  he 
received  warning  by  the  bell  of  one,  and  then 
perceived  that  they  were  approaching  at  such  rel- 
ativerates  of  speed  as  would  probably  bring  them 
together  at  the  moment  of  passing  him;  that  he 
at  first  took  refuge  between  the  tracks  where  there 
was  barely  room  to  escape  unharmed,  but  a  mo- 
ment later  attempted  to  cross  the  track  towards 
the  bluS,  where  there  was  ample  room,  and  was 
struck  and  killed  while  so  doing.  Held,  he  was 
guilty  of  contributory  negligence,  and  a  nonsuit 
was  properly  directed. 

Department  1.  Appeal  from  superior 
court,  Contra  Costa  county ;  J.  P.  Jones, 
Judge. 

Eeaiy  C.  McPIke,  and  D.  M,  Delmaa,  for 
appellant.  L.  D.  McKissick  and  Fred  B. 
Lake,  (Harvey  S.  Brown,  of  counsel,)  for 
respondent. 

WoREB,  J.  This  Is  an  action  by  tbe  ap- 
pellant, as  administrator,  against  the  re- 
spondent for  damages  for  injuries  result- 
ing in  the  death  of  Manuel  F.  De  Mattos. 
The  evidence  on  the  part  of  the  plaintiti 
being  in,  the  defendant  moved  for  a  non- 
suit, which  was  granted.  The  only  ques- 
tion on  this  ai)peal  is  as  to  the  correctness 
of  this  ruling.  The  facts  disclosed  by  tbe 
pleadings  and  evidence  are  substantially 
as  follows:  The  defendant  owned  and 
operated  a  railroad.  At  a  point  on  Its 
road,  between  Port  Costa  and  what  was 
known  as  the  "Nevada  Docks,"  there  was 
a  double  line  of  tracks.  The  road  at  this 
point  ran  along  the  straits  of  Carquinez, 
and  the  width  of  the  road-way  was  about 
24  feet :  on  one  side  of  the  two  tracks,  and 
about  four  feet  from  theend  of  the  tics,  was 
a  steep  bluff  rising  from  the  road-bed,  and 
on  the  other  side  the  ends  of  the  ties  pro- 
jected to  the  water's  edge.  There  was  a 
space  of  8  feet  between  the  rails  of  the  two 
tracks  in  the  center.  One  Edgar  De  Pue 
had  been  for  more  than  twoyears  engaged 
by  the  defendant  as  a  contractor  to  load 
and  unload  its  cars  at  the  Nevada  docks. 
In  doing  this  work  he  kept  in  his  employ 
a  large  number  of  men,  many  of  whom 
resided  at  Port  Costa.  The  ro!id-t)ed  of 
the  defendant  furnislied  the  only  conven- 
ient way  for  foot-passengers  between 
these  two  points,  and  the  men  who  lived 
at  Port  Costa  had  for  a  long  time  been 
accustomed  to  and  did  pass  along  this 
road-way  daily.  In  going  to  and  coming 
from  their  work.  To  facilitate  the  opera- 
tion of  loadingand  unloading  the  cars,  the 
defendant  had  been  In  the  habit  of  send- 
ing, daily,  two  locomotive  engines  from 
Port  Costa  to  the  docks.    On  their  way 


1  Reversed  in  banc.    See  28  P.  288,  92  Cal.  285. 
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to  tlif!  docks,  the  locomotives  frequently 
carried  some  of  the  workmen,  and  others 
would  walk  alon^  the  road-way  of  the  de- 
fendant. On  the  morning  of  the  accident, 
resulting  in  thedeath  of  l>e  Mattos, acrew 
of  men,  under  Ue  Pne,  started  lor  Port 
Costa  for  their  work  at  the  docks.  They 
were  accompanied,  as  usual,  by  two  loco- 
motives. Some  of  the  men  took  the  loco- 
motives, but  about  20  others,  Including 
De  Mattos,  started  on  ahead  of  the  en- 
gines on  loot.  They  had  gtme  but  a  short 
distance  when  they  were  followed  by  one 
of  the  engines,  on  the  switch  track,  run- 
ning at  a  slow  rate  of  speed.  They  were 
overtaken  while  traveling  the  narrow 
part  of  the  road-way  above  mentioned. 
They  were  warned  of  the  coming  of  the 
first  engine  by  the  sound  of  its  bell,  and 
then  beheld  the  second  engine  coming  at 
a  much  greater  rate  of  speed  about  40 
yards  distant.  It  was  reasonable  to  sup- 
pose that  at  the  rate  the  two  engines 
were  coming  they  would  be  abreast  of 
each  other  at  about  the  point  where  the 
men  were,  and  both  of  the  tracks,  and 
much  of  the  space  of  the  road-way,  be  thus 
taken  up.  The  men  were  called  upon  to 
save  themselves  by  some  niaans  without 
delay.  Most  of  them  succeeded  in  reach- 
ing the  space  between  the  track  on  the 
land  Hide  and  the  bluff,  and  were  saved. 
One  of  their  number  jumped  into  the  water 
on  the  other  side,  and  escaped  with  but 
slight  InJnrieH;  two  others  chose  to  oc- 
cupy the  space  in  the  center  between  the 
tracks,  and  one  of  them  was  struck  by 
one  of  the  engines  but  not  Injured.  De 
Mattos  was  in  this  Hpace  between  the 
tracks,  and,  if  he  had  remained  there, 
would  have  escaped,  but  when  the  second 
engine  was  nearing  him  he  made  the  haz- 
ardous attempt  to  cross  in  front  of  it,  evi- 
dently with  the  Intent  to  reach  the  space 
near  the  bluff,  and  In  the  attempt  was 
Struck  by  the  engine,  run  over,  and  killed. 
As  the  second  engine  was  coming,  the 
track  upon  which  it  was  moving  was  clear 
until  the  deceased  stepped  upon  It,  and 
then  It  was  too  late  to  stop  the  engine  in 
time  to  save  him.  It  Is  contended  by  the 
appellant  that,  the  road -way  having  been 
used  lor  so  long  atlme  byfoot-passengers, 
Jt  must  be  presumed  that  it  was  so  used 
with  the  consent  and  acquiescence  of  the 
railroad  company,  and  that  therefore  the 
deceased  was  not  a  trespasser,  or  wrong- 
fuU.y  upon  the  respondent's  road-way,  and 
not  guilty  of  contributory  negligence, 
and  that,  for  the  same  reason,  the  em. 
ployes  of  the  company  were  guilty  of  neg- 
ligence in  not  sounding  the  bell  of  the  en- 
gine, and  In  running  at  too  high  a  rate  of 
speed.  It  may  be  conceded  for  the  pur- 
poses of  this  case  that  the  continued  use 
of  the  road-way  of  the  respondent  as  a 
footway  was  snttlcient  to  establish  the 
fact  that  it  was  being  so  used  with  the 
consent  and  acquiescence  of  the  company, 
and  that  therefore  the  deceased  was  not 
a  trcHpasser.  There  are  authorities  hold- 
ing such  a  doctrine.  Delaney  v.  Itailroad 
Co..  3-3  Wis.  67.  70;  Troy  v.  Uallroad  Co., 
an  N.  C.  29S.  6  S.  E.  Rep.  77;  Davis  v.  Rail- 
road Co.,  58  Wis.  640.  17  N.  VV.  Rep.  406. 
But,  if  this  be  conceded.  It  does  not  follow 
that  the  deceased  was  not  guilty  of  neg- 


ligence. The  evidence  shows  conclusively 
that  he  started  out  on  the  road-way 
knowing  that  the  two  locomotives  would 
follow  Immediately.  It  was  also  known 
by  the  employes  In  charge  of  the  engines 
that  the  workmen  were  In  front  of  them. 
The  first  engine  warned  the  men  of  their 
coming.  As  the  second  engine  came  on, 
the  track  upon  which  It  was  moving  was 
clear,  and  the  men  had  notice  of  its  com- 
ing. The  engine  was  not  running  at  an 
unusually  high  rate  of  speed, — some  of  the 
witnesses  say  not  more  than  10  miles  an 
hour.  Conceding  that  the  deceased  was 
rightfully  on  the  road-way,  It  was  not  nec- 
essary that  he  shonki  have  been  on  the 
track  upon  which  the  locomotive  wascom- 
ing,  and  as  he  had  knowledg?  that  the  en- 
gine was  following,  and  must  necessarily 
overtake  him  on  the  way,  It  was  negli- 
gence lor  him  to  travel  on  the  track,  or  tn 
attempt  to  cross  the  track  in  front  of  the 
moving  engine.  There  was  evidence  suf- 
ficient to  show  that  there  was  ample 
room  for  him  to  have  traveled  along  the 
road-way,  either  between  one  of  the  tracks 
and  the  bluff  or  between  the  two  tracks, 
and  that,  if  he  had  done  so,  he  wonld  not 
have  been  Injured.  It  is  true,  as  counsel 
for  appellant  contend,  that  when  the 
danger  was  upon  him,  and  he  was  called 
upon  to  act  instantly,  and  without  time 
to  leflect  and  choose  the  safest  means  of 
escape,  It  was  not  negligence  on  his  part 
that  he  made  a  mistake  in  attempting  to 
cross  In  front  of  the  engine.  1  Shear.  Sc 
R.  Neg.  §S9;  Karr  v.  Parks,  40  Cal.  188, 
193;  Lawrence  v.  Green,  70  Cal.  417,  421,  11 
Pac.  Rep.  750;  Smith  v.  Railway  Co..  30 
Minn.  169, 14  N.  W.  Rep.  797;  Wilson  v. 
Railroad  Co.,  26  Minn.  278,  8  N.  W.  Rep. 
333.  But  this  doctrine  only  applies  where 
the  party  Injured  is  placed  In  imminent 
peril  without  his  fault.  Such  was  not  the 
case  here.  The  deceased,  knowing  that 
the  engines  were  following  him,  if  he  had 
acted  the  part  of  a  prudent  man,  would 
not  at  the  time  of  their  coming,  have  been 
In  a  position  where  he  would  have  to  run 
risks  In  attempting  to  escape.  He  could 
have  been  in  a  place  on  the  road-way 
where  no  choice.  In  the  face  of  Imminent 
danger,  w^ould  have  been  necessary.  His 
negligence  consisted,  not  In  mistaking  the 
safest  means  of  escape  from  danger,  but 
in  placing  himself,  beforehand,  where  a 
choice  of  different  means  of  escape  became 
necessary.  It  seems  to  us,  also,  that  the 
ver.y  same  facts  which  show  that  the  de- 
ceased was  negligent  show  also  that  the 
employes  of  the  respondent  were  not 
guilty  of  negligence.  They  knew  that  the 
men  who  had  preceded  them  had  knowl- 
edge of  their  coming,  and  had  a  right  to 
suppose  that  they  would  not  be  on  either 
of  the  tracks  when  there  was  room  for 
them  to  pass  along  safely  at  the  side  of 
the  track.  Besides,  the  evidence  shows 
that,  up  to  the  instant  the  deceased  was 
struck  by  the  engine,  the  track  upon  which 
the  engine  was  moving  was  clear,  and 
there  was  no  apparent  reason  for  stopping 
or  slowing  up.  The  men  in  charge  of  the 
locomotive  could  not  be  expected  to  anti- 
cipate the  fact  that  the  deceased,  who  was 
then  In  a  place  of  safety  between  the 
tracks,  would  place  himself  In  danger  by 
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BtepplDff  in  front  of  the  engine.  We  think 
the  nonsuit  was  properly  granted.  Judg- 
ment atflrined. 

We  concur :    Fox,  J. ;  Paterbon,  J. 


U  Cal.  IM 

DouTHiTT  V.  Finch.    (No.  12,033.) 
(Supreme  Court  of  CaUfomUi.   May  81, 1890. ) ' 
Costs— Offbb  or  Judombnt. 
Code  Civil  Froc.  Cal.  i  W7,  provides  that 
if,  after  an  otFer  of  Judgment,  "plaintiff  fails  to 
obtain  a  more  favorable  jud^ent,  he  cannot  re- 
cover costs,  but  must  pay  the  defendant's  costs 
from  the  time  of  the  offer."    Held  that,  where 
defendant,  before  the  trial,  served  on  plaintiff  an 
offer  to  allow  jndgment  to  be   taken  for  tSOO, 
which  offer  was  not  accepted,  and  on  the  trial  plain- 
tiff obtained  a  judgment  for  tiOO,  the  trial  court 
Soperly  allowed  plaintiff  the  costs  which  he  had 
curred  before  the  offer,  and  charged  him  with 
the  costs  which  accrued  after  the  offer. 

CommiBslonera' declBlon.  Departmentl. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco. 

Tyler  di  7>;er, for  appellant.  2>.  Wniiam 
Doutbitt,  in  pro.  per. 

Vancijef,  C.  This  appeal  presents 
only  a  question  of  costs.  Before  the  trial, 
and  after  plaintiff  had  incurred  and  jiaid 
f  20  costs,  the  defendant  regularly  served 
tipon  the  plaintiff  an  offer,  in  writing,  to 
allow  judgment  to  be  tuken  for  $500, 
which  was  not  accepted.  Upon  the  trial 
theplaintiff  recovered  oDly$400.  Thecourt 
allowed  the  piaintlff's  cost-bill  for  the  f26 
incurred  before  the  offer  of  defendant  to 
allow  judgment  for  9500,  but  charged 
plaintiff  with  costs  after  that  offer.  The 
appellant  contends  that  no  costs  incurred 
before  the  offer  should  have  been  allowed. 
The  solution  of  the  question  dependa  upon 
the  meaning  of  the  following  language: 
"And  if  the  plaintiff  fall  to  obtain  a  nion* 
favorable  judgment,  he  cannot  recover 
costs,  but  must  pay  the  defendant's  costs 
from  the  time  of  the  offer."  Code  Civil 
Proc.  S  W7.  Precisely  this  language  In  sec- 
tion 385  of  the  New  York  Code  of  Proced- 
ure has  been  construed  by  the  courts  of 
that  state  as  it  was  construed  by  the  trial 
court  In  this  case,  (Burnett  v.  Westfall,  15 
How.  Pr. 432;  Magnln  v.  DInsmore.  15  Abb. 
Pr.,  N.  S.,  9Sl ;)  and  I  think  this  construc- 
tion accords  with  the  general  understand- 
ing of  the  profession,  and  with  the  practice 
In  the  superior  courts,  and  therefore  that 
the  judgment  and  order  appealed  from 
should  be  affirmed. 

Belcher,  C.  C,  and  Gibbon,  C,  concurred. 

Per  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and 
order  appealed  from  are  affirmed. 


84  caL  mo 

Udrkeb  v.  Garvey.    (No.  12,771.) 
{.Supreme  Court  of  California.    June  19,  1890.) 
Costs  of  Appbal— Revbksal  oh  Consitios. 
The  supreme  court,  on  appeal,  ordered  that 
"the  Judgment  and  order  of  the  superior  court  •  *  * 
be,  and  the  same  are,  reversed,  and  canse  remanded 
for  a  new  trial,  unless  the  plaintiff  shall,  within 
80  days   after   the  going  down  of  the  remittitur, 
file  in  the  court  Iwlow  a  release  of  tl50,  and  his 
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costs  in  that  court,  and,  if  he  does  file  snoh  re- 
lease, then  the  ludgment  and  order  shall  stand 
affirmed. "  On  the  going  down  of  the  remittitur, 
plaintiff  filed  the  release  prescribed.  Held,  that 
a  motion  to  recall  the  remittitur  and  modify  the 
judgment  of  the  supreme  court,  so  as  to  require 
plaintiff  to  pay  the  costs  of  appeal,  on  the  ground 
that  the  judgment  of  the  trial  court  had  been  re- 
versed, would  be  denied,  as  the  judgment  was  re- 
versed on  condition,  on  compliance  with  which  it 
was  to  stand  affirmed,  and  plaintifl  had  complied 
with  tbe  condition.  Defendant's  remedy  was  to 
move  for  a  rehearing  within  80  days. 

In  bank.  Motion  to  recall  remittitur  la- 
sued  to  superior  court,  Los  Angeles  couU' 
ty. 

Smith  &  Clark  and  Shaw  &  D&mron,  for 
appellant.  Bicknell,  White  &  Barclay  and 
Wilson  &  Reddick,  for  respondent. 

Works,  J.  This  cause  was  decided  by 
this  court,  and  tbe  following  judgment 
rendered:  "It  is  adjudged  and  decreed  by 
the  court  that  tbe  judgment  and  order  of 
the  superior  court  In  and  for  the  county 
of  Los  Angeles,  In  the  above-entitled 
cause,  be,  and  the  same  are,  reversed,  and 
cause  remanded  for  a  new  trial,  unless  the 
plaintiff  shall,  within  30  days  after  tbe  go- 
ing down  of  the  remittitur,  file  in  the 
court  below  a  release  of  $150,  and  his  costs 
In  that  court,  and  if  he  docs  file  such  re- 
lease then  the  judgment  and  order  shall 
stand  affirmed."  '^1  Pac.  Rep.  304.  Upon 
the  going  down  of  the  remittitur,  the 
plaintiff,  in  compliance  with  the  judgment 
of  this  court,  filed  his  release  of  $150  of  his 
judgment  and  his  costs  In  tbe  court  btv 
low.  Tbe  defendant  now  moves  this  court 
to  recall  the  remittitur,  and  so  modify  its 
former  judgment  as  to  require  the  plalntlH 
to  pay  the  costs  in  this  court.  This  is 
placed  on  the  ground  that  the  case  was 
revei*Bed,  and,  under  tbe  rules  of  the  court, 
judgment  for  costs  should  have  gone 
against  the  respondent.  Hut  the  judg- 
ment was  reversed  on  condition,  and  up- 
on the  performance  of  the  condition 
named,  the  judgment  was  to  stand  af- 
firmed. The  condition  was  complied  with, 
and  therefore,  from  that  time,  the  judg- 
ment was,  and  continues  to  be,  affirmed, 
and  must  be  enforced  by  the  court  below. 
This  court  Imposed  a  penalty  upon  tbe 
plaintlH.  which  wtts  the  release  of  his  costs 
below.  If  this  had  not  been  done,  he 
would  have  been  liablefor  the  costs  In  this 
court,  but  might,  upon  a  retrial  of  the 
case,  have  again  recovered  bis  costs  in  the 
lower  court.  This  being  so,  it  would 
hardly  be  just  to  recall  the  remittitur, 
and  Impose  a  new  and  additional  penalty 
upon  him.  If  the  defendant  had  been  put 
to  the  expense  of  a  retrial  in  the  court  be- 
low, bis  claim  for  the  costs  in  this  court 
would  be  just,  but.  as  it  Is, he  was  avoided 
a  n3w  trial,  and  escaped  the  costs  of  a  for- 
mer trial,  aud  should  be  content.  Besides, 
If  the  appellant  was  not  satisfied  with  the 
judgment  us  rendered,  his  remedy  was  to 
ask  fora  rehearing,  or  a  modification  of  the 
judgment  within  30  days,  and  before  the 
remittitur  went  down,  which  was  not 
doue.  The  present  application  comes  too 
late.    Motion  denied. 

Beattv,  C.  J.,  and  Fox,  McFabland,  and 
Shabpstein,  JJ.,  concurred. 
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Heilbbon  t.  CampbrijI/,  Judge.    (No.  13,- 

478.) 
(Supreme  Court  of  California.  Sept  8, 1890. ) 
Judge— DiSQCAHFiCATioN. 
The  answer  of  a  judge  to  a  petition  to  re- 
strain him  from  further  acting  as  Judge  in  a  case 
pending  before  him  admitted  that  he  claimed  to 
be  the  owner  of  certain  land.  The  petitioner, 
who  was  a  party  to  such  pending  action,  claimed 
in  his  petition  that  said  land  was  involved  in  the 
said  action  pending  before  the  judge.  Held,  that 
a  prohibitory  order  would  issue  to  such  judge, 
though  by  his  answer  he  declared  that,  his  at- 
tention having  been  called  to  the  fact  that  the 
land  claimed  by  him  was  claimed  to  be  involved 
in  the  suit,  he  would  not  farther  act  in  It.  Fatkb- 
BON,  J.,  dissenting. 

In  bank.  For  former  report,  see  23  Pac. 
Rep.  122. 

iS.  C.  DensoB,  Geo.  R.  B.  Hayes,  and  A. 
L.  Hart,  for  petitioner.  Garber,  Boalt  & 
Bishop,  (Craig  &  Meredith,  of  counsel,) 
for  respondent. 

Pek  Cdriam.  This  case  was  orlRlnally 
heard  upon  demurrer  to  the  petition,  an 
answer  being  filed  at  the  same  time.  The 
demurrer,  though  not  In  terms,  was  In  le- 
gal effect,  overruled,  and  a  Judgment  final 
entered  which  was  open  to  the  construc- 
tion that  the  same  was  given  upon  the  pe- 
tition and  answer.  Subsequently,  upon 
motion,  this  decision  was  set  aside,  and 
the  defendant  was  allowed  to  file  an 
amended  answer,  and  the  case  was  placed 
on  the  Sacramento  calendar  for  such  fur- 
ther proceedings  as  counsel  should  be  ad- 
vised. (Jpon  the  call  of  the  case,  defendant 
moved  the  court  for  an  order  of  reference 
to  take  testimony.  This  was  met  by  a 
counter-motion  for  judgment  in  favor  of 
plaintiff  on  the  pleadings.  Both  motions 
were  argued  at  some  length,  and  the  mat- 
ter was  submitted  with  the  understand- 
ing, on  the  part  of  court  at  least,  that 
counsel  would  confer,  and  see  If  they  could 
agi'ee  upon  issues  which  they  deemed 
necessary  to  try,  and  If  so  upun  a  referee 
to  l)e  appointed;  the  plaintiff,  however, 
insisting  that  he  was  entitled  to  judg- 
ment, as  prayed,  upon  facta  admitted  in 
the  amended  answer. 

We  have  not  been  advised  of  any  agree- 
ment between  counsel,  and  have  therefore 
examined  the  case  upon  the  motion  for 
judgment.  By  his  amended  answer  the  de- 
fendant admits  that  in  September,  1SS8, 
he  purchased,  and  claims  to  be  now  the 
owner  of,  the  lands  embraced  in  swamp- 
land location  No.  2,770.  This  tract  of 
land  plaintiff.  In  his  petition,  claims  is  a 
part  of  the  lands  In  controversy  in  the 
case  of  Clarke  et  al.  v.  Helibron  et  al.  De- 
fendant denies  that  it  is  a  part  of  enid 
tract.  It  is  thus  apparent  that  there  is  a 
directconflict  between  the  parties,  at  least 
on  one  side,  of  the  case  of  Clarke  et  al.  v. 
Heilbron  et  al.and  the  Judge  before  whom 
the  case  Is  pending,  as  to  the  owntTshlp  of 
a  portion  of  the  land  included  in  that  suit. 
For  the  reasons  stated  in  the  former  opin- 
ion filed  herein,  December  2S,  18S9,  (23  Pac. 
Rep.  122,)  it  would  therefore  be  highly  im- 
proper for  him  to  act  as  judge  in  the  case. 
He  admits  that  it  was  his  Intention  to  act 
upon  the  hearing  of  any  motion  or  pro- 
ceeding that  might  be  taken  in  the  case, 
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but  says  that  now  that  his  attention  Is 
called  to  the  fact  that  it  is  claimed  by  one 
of  the  parties  that  the  land  which  he 
claims  is  a  part  of  the  land  involved  in  the 
suit,  be  will  uot  further  act  in  the  premises, 
and,  upon  the  faith  of  this  statement,  it 
is  claimed  in  his  behalf  that  this  proceed- 
ing should  he  dismissed.  Such  a  statement 
might  be  persuasive  to  the  other  party  to 
make  a  voluntary  dismissal  of  the  case, 
but  it  does  not  authorize  the  court  to  or- 
der a  dismissal.  In  view,  therefore,  of  the 
fact  that  it  appears  from  the  answer  that 
tbu  defendant,  Campbell,  judge  of  the  su- 
perior court  of  the  county  of  Fresno, 
claims  to  be  the  owner  of  certain  property 
claimed  by  the  defendants,  in  the  suit  of 
Clarke  et  al.  v.  Heilbron  et  al.,  now  pend- 
ing before  him,  to  be  a  part  of  the  proji- 
erty  constituting  the  subject-matter  in 
controversy,  it  is  by  the  court  now  here 
ordered  and  adjudged  that  the  wrltof  pro- 
hibition issue  in  this  cause,  as  prayed, 
commanding  thesaid  J.B.Campbell,  judge 
of  the  superior  court  in  and  for  the  coun- 
ty of  Fresno,  to  absolutely  desist  and  re- 
frain from  sitting  or  acting  as  judge  in 
any  proceeding  had  or  to  be  had  in  tlie 
case  of  Charlotte  F.  Clarke  et  al.  v.  Au  • 
gust  Heilbron  et  al.,  now  pending  in  said 
superior  court,  or  from  making  any  fur- 
ther or  other  order  In  the  cause,  except 
such  as  may  pertain  to  the  arrangement 
of  the  calendar  of  his  court,  or  for  the 
transfer  of  the  cause  to  some  otUer  court 
or  Judge,  or  such  as  may  be  agreed  upon 
by  counsel  on  both  sides.  It  is  further  or- 
dered that  neither  party  recover  costs  in 
this  case. 

Bbatty,  C.  J.,  being  disqualified,  did  not 
participate  in  the  consideration  or  decis- 
ion hereof. 

Patebbon,  J.  I  dissent.  There  is  no 
necessity  for  a  prohibitory  order.  The 
judge  lias  declared  in  his  answer  herein 
that  he  "does  not  intend  to,  and  will  re- 
fuse to,  hear  or  determine  any  motion,  or 
to  sit  or  act  in  any  proceeding  whatever," 
in  the  cause.  Any  prosecution  of  this  pro- 
ceeding after  such  a  declaration  Is  Ilableto 
be  construed  as  an  attempt  to  punish  the 
judge  for  his  past  acts.  I  am  at  a  loss  to 
understand  the  object  of  the  order. 
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Wabd  v.  Waterman  et  al.,  (Sta.vford, 

Intervenor.)     (No.  12,662.) 

{Supreme  Court  of  California.    Bept.  5,  1890.) 

EQniTT—REFOBMATioK—MDTUAi.  Mistake— Lqiit- 

ATION  OF  ACTIOKS. 

1.  A  declaration  of  trust  recited  that  the  ti- 
tle to  certain  land  had  been  caused  to  be  con- 
veyed to  one  B.  by  the  persons  thereinafter 
named  as  beneficiaries,  to  be  byhim  managt^d  and 
sold,  and  the  proceeds  to  be  divided  among  the 
boneflciaries  in  certain  proportions.  This  declara- 
tion was  executed  by  B.  and  the  beneficiaries. 
In  a  suit  by  a  judgment  creditor  of  W.,  one  of 
the  beneficiaries,  against  him,  and  S.,  the  trustee, 
to  reach  the  interest  of  W.,  another  of  the  bene- 
ficiaries, L.  intervened  and  sought  to  have  the 
declaration  reformed  to  correspond  to  his  agree- 
ment with  W. ,  that  it  should  show  that  the  pro- 
ceeds of  W.  's  Interest  were  to  be  paid  to  L.  until 
W.'s  debt  to  L.  was  satisfied.  Uetd,  that  the 
other  beneficiaries  were  not  necessary  parties  to 
the  proceeding  for  reformatloo. 
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2.  The  complaint  of  the  Intervenor  alleged 
that,  at  the  time  of  the  conveyance  of  the  land  to 
8.,  the  parties  named  in  the  declaration  of  trust 
were  the  equitable  owners  thereof  in  the  propor- 
tion named  in  the  declaration ;  that,  at  the  time 
of  the  execution  thereof,  he  was  absent;  that, 
before  he  went  away,  it  was  agreed  between  him 
and  the  other  parties  in  Interest  that  the  title 
should  be  vested  in  some  person  to  manage,  sell, 
and  distribute  the  proceeds,  and  that  a  declara- 
tion should  be  executed  showing  the  nature  of 
the  trust,  and  the  relative  interests  of  the  re- 
spective parties ;  and  that  it  was  agreed  between 
him  and  W.  that  when  such  declaration  was 
made,  W.  should  have  it  show  that  the  proceeds 
of  W.'s  Interest  were  to  be  paid  to  L.  until  W. 's 
debt  to  L.  was  satisfied;  that  when  the  declara- 
tion was  executed  it  was  executed  on  behalf  of 
L.  by  his  attorney  in  fact,  who  knew  nothing  of 
the  arrangement  between  L.  and  W.,  and,  by  a 
mutual  mistake  on  the  part  of  L.,  by  his  repre- 
sentative, and  of  W.,  the  declaration  tailed  to 
state  the  truth  in  regard  to  W.'s  interest,  and, 
on  its  face,  showed  that  the  proceeds  thereof 
were  to  be  paid  to  "W.  Seld,  that  these  facts 
showed  a  mutual  mistake  between  L.  and  W.  as 
to  the  instrument  warranting  a  revision.  It  ap- 
pearing that  their  minds  had  met  as  to  what 
should  be  done  when  it  should  be  executed,  and 
it  not  being  necessary  that  the  trustee  or  the 
other  beneUciaries  or  the  attorney  in  fact  of  L. 
should  have  shared  in  the  mistake. 

3.  The  claim  on  which  plaintiff  obtained  judg- 
ment was  a  note  given  by  W.  several  months 
after  the  execution  of  the  declaration  of  trust  in 
renewal  of  a  note  which  had  for  years  been 
barred  by  limitation.  Held  that,  even  if  any  in- 
terest in  the  land  subject  to  levy  had  remained 
in  W.  aftur  the  conveyance  to  S.,  and  the  decla- 
ration of  trust,  plaintiff  could  not  avail  himself 
of  the  fact  that  the  debt  of  W.  to  L.  was  barred 
by  the  statute  before  the  declaration  of  trust,  the 
plea  of  limitation  being  in  such  case  personal  to 
the  debtor. 

Department  1.  Appeal  from  superior 
court,  Alameda  county;  W.  E.  Grbenb, 
JudRe. 

ataaly,  Stouey  &  Hayes  and  J.  Walter 
Ward,  for  appellant.  J.  E.  Foulda,  for 
respondents  Waterman  et  al.  Rhodes  & 
JBurdea,  tor  respondent  Stanford. 

Fox,  J.  On  the  11th  day  of  February, 
1885,  theplalntlff  commenced  asnitaj^ainst 
the  defendant  Waterman  for  the  i-eco very 
of  the  sum  ol  ?21,404.16,  with  Interest, 
due  from  said  defendant  upon  a  promis- 
sory note,  which  suit  was  brought  In  the 
superior  court  In  and  for  the  city  and 
county  of  San  Francisco.  At  the  time  of 
commencing  tlie  action  he  caused  a  writ 
ol  attachment  to  be  Issued,  directed  to  the 
Hberiff  of  the  county  of  Alameda,  and,  un- 
der it,  caused  the  sheriff  to  attach  all  the 
right,  title,  and  interest  of  the  said  Water- 
man In  and  to  certain  lands  situate  In  said 
county  of  Alameda,  standing  of  record  In 
the  name  of  the  defendant  S.  P.  Smith.  In 
that  suit  such  proceedings  were  had  as 
that  in  due  course  the  plaintiff  recovered 
judgment,  and  caused  execution  to  be  Is- 
sued directed  to  the  sheriff  of  the  city  and 
county  of  San  Francisco,  who  in  due  time 
returned  the  same  nulla  bona.  Thereup- 
on the  plaintiff  instituted  this  action,  in 
the  nature  of  a  creditors'  bill,  in  the  supe- 
rior court  In  and  for  thecounty  of  Alameda, 
against  the  defendants  Waterman  and 
Smith,  alleging,  among  other  necessary 
and  proper  things,  that  the  defendant 
Smitii  held  the  legal  title -in  and  to  the 
lands  ao  attached  as  aforesaid,  to  the  ex- 


tent of  one  undivided  eighth  thereof,  in  se- 
cret trust  for  the  said  Waterman;  that 
Smith  paid  no  consideration  thereior,  or 
for  any  interest  in  the  said  land ;  that  the 
purchase  price  of  said  land  had  been 
wholly  paid  by  other  parties,  one-eighth 
thereof  having  been  paid  by  the  said  Wa- 
terman, and  that  as  to  said  eighth  inter- 
est Waterman  was  the  equitable  owner 
thereof,  but  he  had  caused  the  legal  title 
thereof  to  be  vested  in  said  Smith,  to  pre- 
vent the  same  from  being  subjected  to  the 
payment  of  the  indebtedness  of  said  Water- 
man, and  thereby  to  defraud  the  plaintiff 
and  the  estate  represented  by  him;  that 
Waterman  had  no  personal  property  out 
of  which  to  make  the  Judgment  in  favor  of 
plaintifl;  and  that  there  was  no  real  es- 
tate standing  in  the  nauie  of  said  Water- 
man in  this  state;  and  praying  a  decree 
adjudging  the  said  Waterman  to  be  the 
owner  of  said  one-eighth  interest  in  said 
land,  and  subjecting  the  same  to  the  lieu 
of  plaintiff's  Judgment.  The  defendants 
answered  jointly,  setting  up  that,  long 
prior  to  the  conveyances  by  which  Smith 
became  vested  with  the  title  to  said  lands, 
the  defendant  Waterman  was  the  owner 
of  a  contract  for  the  purchase  ol  an  inter- 
est in  said  lands,  amounting  to  an  undi- 
vided eighth  thereof,  and  had  become  en- 
titled to  a  conveyance  of  said  undivided 
interest;  that  while  so  entitled,  and  on 
the  i4th  day  ol  March,  1877,  at  his  request, 
Stanford  had  become  accommodation  in- 
dorser  on  promissory  notes  of  Waterman 
to  the  amount  of  916,600,  and  that,  to  se- 
cure Stanford  against  loss  by  reason  of 
such  indorsements,  Watermau  had,  in 
writing,  assigned  to  Stanford  his  interest 
in  said  contract,  and  all  his  rights  tlierc- 
nnder;  that  Waterman  made  default  In 
paying  the  notes  so  indorsed,  and  Stan- 
ford liad  been  compelled  to  pay  the  same ; 
that  subsequently,  and  on  Set)tembcr  6, 
1878,  Waterman  made  a  new  note  to  Stan- 
ford for  the  amount  which  he  had  been 
compelled  toadvance  as  aforesaid, with  in- 
terest, then  amounting  to  the  sum  of  iflO.- 
315,  payable  March  15,  1879,  wiih  Interest 
at  the  rate  of  10  per  cent,  per  annum,  pay- 
able monthly  in  advance,  and  if  not  so 
paid  to  be  added  to  the  principal,  and 
bear  interest  at  the  same  rate,  whicli  said 
note  was  In  like  manner  secured  by  said 
assignment;  that  no  part  of  said  note  or 
the  Interest  thereon  had  been  paid  except 
92,r>m  paid  August  II,  1882;  that,  within 
two  years  next  preceding  the  filing  of  said 
answer,  and  of  the  Judgment  referi-ed  to  in 
the  complaint.  Waterman  had.  In  writing, 
promised  to  pay  said  note  and  interest, 
and  declared  said  assignment  to  be  a  sub- 
sisting lien  upon  any  interest  he  had  in  the 
lands  described  in  the  complaint  as  se- 
curity for  such  payment;  that  the  said 
Waterman  and  other  parties  beneficially 
interested  therein  had  caused  suld  prop- 
erty to  be  conveyed  to  said  Smith  in  good 
faith,  and  not  for  the  purpose  of  defraud- 
ing the  plaintiff  or  any  other  creditor  of 
said  Waterman,  or  of  concealing  said 
property,  or  placing  the  same  beyond  the 
raach  of  plaintiff,  or  of  hindering  or  delay- 
ing the  plaintiff,  or  of  preventing  the  said 
Waterman's  alleged  interest  from  being 
subjected  to  the  payment  of  said  indebted* 
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ness;  that  the  same  was  made  to  said 
Smith  tor  the  purpose  ol  more  convenient- 
ly making  sales  of  said  property,  and  in 
trast  to  divide  the  proceeds  of  such  sales, 
after  paying  the  expenses  thereof,  among 
the  parties  thereunto  beneficially  Interest- 
ed, and  that  the  interest  of  said  Water- 
man therein  is  now  held  in  trust  by  said 
Smith  for  the  purpose  of  paying  the  in- 
debtedness of  Waterman  to  Stanford,  so 
tar  as  the  same  can  be  applied  to  such 
payment.  In  this  suit  Stanford  by  leave 
of  the  court  intervened,  and  set  up  sub- 
stantially, among  other  things,  that,  at 
the  time  of  and  for  a  long  time  prior  to 
the  conveyance  ol  said  property  tu  defend- 
ant Smith,  certain  persous  named  In  the 
declaration  of  trust,  a  copy  of  which  was 
annexed  to  said  intervention,  were  and 
had  been  the  equitable  owners  of  the  lands 
and  premises  described  In  the  complaint,  in 
tbeproportlons  in  said  declaration  named; 
that  they  caused  and  procured  the  legal  title 
to  beconveyed  to  and  vested  In  said  Smith 
for  the  purposes  expressly  set  forth  In  the 
said  declaration  of  trust,  or  Intended  to 
be  so  stated  :  that,  at  the  time  of  the  exe- 
cution of  such  conveyance  and  declaration 
of  trust,  the  said  Stanford  was  absent 
from  the  state,  and  In  Europe;  that,  be- 
fore he  departed  for  Europe,  it  was  under- 
stood and  agreed  between  himself  and  the 
others  inluterestthattbe  title  should  be  so 
vested  In  someone  person,  for  convenience 
of  management  and  sale,  and  distribution 
of  the  proceeds,  and  that  a  declaration 
should  be  made  and  executed  showing  the 
nature  and  character  ot  the  trust,  and  the 
relative  interests  of  the  respective  parties, 
and  that  it  was  agreed  between  himself 
and  Waterman  that  when  such  declara- 
tion was  made  Waterman  should  have  it 
show  that  the  proceeds  of  the  interest  of 
Waterman  were  to  be  paid  to  Stanford  un- 
til the  debt  from  Waterman  to  Stanford  was 
satisfied ;  that  when  the  declaration  of  trust 
came  to  be  executed  it  was  executed  on  be- 
half of  Stanford  by  his  attorney  In  fact, who 
knew  nothing  of  the  arrangement  between 
his  principal  and  Waterman,  and  by  a  mut- 
ual mistake  on  the  part  of  Stanford,  by 
his  repreHcntative,  and  of  Waterman,  the 
declaration  failed  to  state  the  truth  in  this 
regard,  and  showed  upon  its  face  that 
one-eighth  of  the  proceeds  of  the  sale  of 
said  property  less  the  costs  and  expenses 
of  the  trust  was  to  be  paid  to  said  Water- 
man; and  prayed  that  the  declaration  be 
reformed  accordingly.  This  is  a  substan- 
tial, though  not  a  literal,  statement  of  the 
allegations  of  the  complaint  In  iuterven- 
tion.  as  It  was  finally  amended.  The  dec- 
laration of  trust  attached  recited  that  the 
title  had  been  caused  to  be  conveyed  to 
the  defendant  Smith  by  the  persons  here- 
inafter named  as  beneflclarieB,  to  be  by 
him  managed  and  sold  oft  for  the  best 
prices  to  be  obtained,  in  such  subdivisions 
as  might  be  determined  upon,  and  the 
rents  and  profits,  and  proceeds  of  the 
sales  thereof,  less  the  costs  iind  expenses 
of  the  trust,  be  divided  between  the  said 
beneficiaries  in  the  following  proportions, 
to-wit:  To  Leland  Stanford  one-fourth; 
to  D.  O.  Mills  one-fourth;  to  James  B. 
Haggin  one-fourth;  to  Fred  H.  Water- 
man one-eighth;  to Epbraim  Dyer  oue-slx- 


keenth ;  and  to  Eben  H.  Dyerone-sixteenth. 
And  the  same  was  executed  by  the  said 
beneficiaries  and  the  said  Smith.  The 
plaintiff  demurred  to  the  complaint  of  in- 
tervention, and,  this  being  overruled,  he 
answered,  denying  the  material  allega- 
tions thereof,  and  pleading  the  statute  of 
limitations  against  the  claim  of  tlie  inter- 
venor.  A  trial  being  had,  the  court  found 
the  facts  substantially  as  stated  in  the 
complaint  of  intervention,  and  by  Its  de- 
cree reformed  the  said  declaration  of  trust, 
so  as  to  make  the  proceeds  aforesaid  pay- 
able by  said  Smith  to  the  beneficiaries  as 
follows:  To  Leland  Stanford  one-fourth ; 
to  D.  O.  Mills  one-fourth ;  to  James  B. 
Haggin  one-fourth,  to  Leland  Stanford 
one-eighth  thereof  nntil  the  debt  of  said 
Waterman  aforesaid  shall  be  fully  paid 
and  discharged,  and  thereafter  to  said  F. 
H.  Waterman;  to  Ephralni  Dyerone-six- 
teenth; and  to  said  Eben  ^.  Dyer  one-six- 
teenth. And  decreed,  among  other  things, 
that  the  proceeds  of  tlie  sales  of  the  said 
one-eighth  interest  should  be  paid  by  said 
Smith  to  said  Stanford  until  said  Indebt- 
edness should  be  fully  paid,  thereafter  to 
the  plaintiff  In  this  suit  until  the  debt  of 
Waterman  to  the  plaintiff  is  satisfied,  the 
residue,  If  any,  to  said  Waterman.  From 
this  Judgment  the  plaintiff  appeals,  and 
the  case  comesuponthe  judgmentroll  .^nd 
a  bill  of  exceptions.  The  first  point  made 
by  the  appellant  is  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint 
In  intervention. 

1.  For  that  the  declaration  of  trust 
could  not  be  reformed  In  the  absence  of  the 
other  beneficiaries.  Mills,  Haggin,  and  the 
two  Dyers.  Mills,  Haggin,  and  the  Dyers 
were  not  necessary  parties  to  an  action  to 
reform  the  declarntion  in  the  particular  in 
which  reformation  was  sought.  They 
were  not  parties  to  the  arrangement  be- 
tween Stanford  and  Waterman :  did  not 
neceKsnrlly  or  In  fact  have  any  knowledge 
of  that  arrangement,  and  the  proponed 
reformation  would  not  in  any  manner 
affect  any  of  their  interests.  Story.  Eq. 
PI.  §S72,151;  Settembre  v.  Putnam, 30  Cal. 
400  As  to  each  of  these  separate  inter- 
ests, tlie  contract  or  declaration  was  sev- 
eral and  not  Joint,  and  to  reform  it  as  to 
one  of  these  interests  It  was  only  neces- 
sary to  make  those  persons  parties  who 
were  interested  in  that  interest.  Moss  v. 
Wilson,  40  Cal.  159. 

2.  For  that  the  complaint  failed  to  show 
that  there  was  any  mistake,  or  mutual 
mistake,  in  the  Instrument;  or  that  there 
was  any  Intention  of  Stanford  and  Water- 
man, or  either  of  them,  at  the  time  of  the 
execution  of  the  instrument,  to  create  a 
trust  in  favor  of  Stanford ;  or  that  if  there 
was  any  such  intention  it  was  known  to 
Smith ;  or  that  as  to  him  any  mistake 
was  made  in  its  terms.  We  think  the  com- 
plaint in  intervention  sufficiently  shows 
upon  its  face  a  mutual  intention  on  the 
part  of  Stanford  and  Waterman  to  es- 
tablish that  trust  as  to  that  one-eighth 
interest,  and  that,  by  the  oversight  of 
Waterman,  who  had  undertaken  to  see  it 
done  in  the  absence  ot  Stanford,  the  in- 
strument failed  to  correctly  state  the  true 
intent  of  the  parties  in  that  regard.  As 
to  the  trustee  Smith,  it  was  a  matter  of 
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entire  Indifference  to  him,  and  It  made  no 
difference  whether  he  shared  in  the  inten- 
tion, or  knew  of  the  mlstalte,  or  not.  He 
was  the  holder  of  a  mere  naked  trust,  not 
coupled  with  any  interest,  and  will  be  en- 
tirely miaffected  by  the  reformation  asked 
for.  An  objection  to  the  reformation  on 
the  pround  that  he  had  not  shared  in  the 
alleged  mistake, if  made,  is  one  purely  per- 
Bonal  to  himself.  He  is  a  party  to  the 
suit,  and  has  not  made  the  ol>Jection.  It 
does  not  lie  in  the  mouth  of  Waterman, 
who  did  share  in  the  mistake,  or  of  his  at- 
taching creditor,  to  make  it. 

The  next  point  made  by  appellant  is 
that  the  facts  found  by  the  court  werenot 
such  as  entitle  the  intervenor  to  a  revision 
of  the  declaration  of  trust.  Upon  this 
point  the  counsel  argue  that,  to  warrant 
a  revision  or  reformation  of  the  contract, 
the  mistake  must  be  not  only  mutual,  but 
one  which  is  common  to  all  the  parties 
who  executed  the  histrument.  This  con- 
tention might  be  correct  if  the  revision 
was  sought  as  to  a  matter  which  affected 
all  the  parties:  but,  in  a  case  like  this, 
where  the  inter?sts  were  several  and  not 
Joint,  and  the  mistake  was  as  to  one  inter- 
est, not  as  to  all,  and  affected  only  two  of 
the  parties,  it  is  not  i)erceived  upon  what 
principle  the  instrument  may  nor  be  re- 
formed in  that  particular,  if  there  was  a 
mistake  common  to  the  parties  interested 
in  that  particular  interest,  whether  the 
others  had  knowledge  of  it  or  not.  It  was 
the  duty  of  the  court  to  inquire  what  the 
Instrument  was  Intended  to  mean,  and 
what  were  intended  to  be  its  legal  conse- 
quences. Civil  Code,  §  3401.  If  It  falls  to 
speak  the  truth  only  as  to  one  particular, 
why  may  it  not  be  revised  and  corrected 
as  to  that  particular  without  the  presence 
of  persons  who  will  not  be  in  any  manner 
affected  by  the  revision?  The  province  of 
equity  is  to  make  the  Instrument  conform 
to  the  agreement  of  the  parties.  This  In- 
stniment  contains  the  several  and  sepa- 
rate agreements  of  many  parties.  It  is 
proposed  to  revise  it  only  as  to  one  of 
those  agreements.  This  may  be  done 
wlthont  bringing  in  any  but  the  parties 
to  that  particular  agreement.  It  is  also 
contended  in  this  connection  that  the  mis- 
take must  be  as  to  the  intention  of  the 
parties  at  the  very  moment  of  the  execu- 
tion of  the  instrument,  and  that  the  court 
dors  not  find  that  such  was  the  fact  in 
this  instance.  The  court  finds,  in  sub- 
stance, that  before  Stanford  left  for  Europe 
bis  mind  and  Waterman's  met  as  to  what 
was  to  be  put  into  this  instrument  when 
made.  In  regard  to  this  one-eighth  inter- 
est, and  it  was  left  to  Waterman  to  see  it 
carried  out.  The  failure  to  carry  it  out 
was  through  oversight,  not  through  de- 
sign, on  the  part  of  Waterman.  It  being 
shown  that  the  minds  of  the  parties  had 
met  and  agreed  upon  what  was  to  be  done 
when  the  time  came  to  act,  in  the  absence 
of  proof  to  the  contrary,  the  law  presumes 
that  thej'  rcmaine<t  In  the  same  condition 
of  agreement  until  the  act  was  done. 
Code  Civil  Proc.  §  1903,  subd.  32.  It  is 
a  mistake  to  say  that  the  minds  which 
were  required  to  meet  at  the  time  of  the 
signing  of  the  instrument,  and  whose  con- 
dition at  that  time  controls  the  question 


of  the  right  to  revise,  were  not  thoBe  of 
Stanford  and  Waterman,  but  were  those 
of  Lathrop,  the  attorney  in  fact  of  Stan- 
ford, and  of  Waterman.  Lathrop  was 
not  thinking  or  bargaining  for  Stanford 
In  that  matter,  but  was  acting  as  the 
mere  hand  of  Stanford.  He  was  charged 
with  no  discretion  as  to  terms,  and  with 
no  other  power  than  to  affix  Stanford's 
name  to  the  instrument  which  should  be 
prepared  and  presented  by  Stanford's  as- 
sociates. Therefore,  the  intention  to  be 
considered  was  and  is  the  intention  that 
was  in  the  minds  of  Stanford  and  Water- 
man, not  that  which  was  in  the  minds  of 
Lathrop  and  Waterman.  As  to  Smith, 
the  court  finds  that  his  intention  was  to 
declare  such  a  trust  as  the  parties  benefi- 
cially interested  should  agree  upon,  and 
this  he  supposed  he  had  done.  As  we  read 
it,  the  court  does  substantially  find  all  the 
facts  showing  that  quoad  this  one-elxfatta 
interest  there  was  a  mistake,  mutual  be- 
tween Stanford  and  Waterman;  that  it 
was  a  mistake  in  and  astothe  instrument 
itself,  and  such  a  one  as  may  by  the  court 
"  be  revised,  on  the  application  of  a  party 
aggrieved,  •  •  •  so  far  as  it  can  be  done 
without  prejudice  to  the  rights  acquired 
by  third  persons,  in  good  faith  and  for 
value, "as  provided  in  section  8S99,  avU 
Code. 

Appellant  also  makes  the  point  that  the 
evidence  was  insufficient  to  justify  the  de- 
cision of  the  court  below,  and  upon  this 
point  insists  that  a  written  instrument 
will  not  be  reformed  by  a  court  of  equity 
on  the  ground  of  mistake,  unless  the  proof 
"be  so  clear  and  convincing  as  to  leave  no 
room  for  doubt;"  citing  Cox  v.  Woods,  67 
Cal.  317,  7  Pac.  Rep.  722;  Leonis  v.  Lasca- 
rovich,  65  Cal.  64;  and  Lestrade  v.  Barth, 
19  Cal.  674.  In  each  of  the  cases  cited,  the 
court  does  use  substantially  the  language 
above  quoted,  but  in  none  of  them  is  it 
used  in  such  connection,  or  under  such  cir- 
cumstances, as  to  justify  this  court  iu  dis- 
regarding the  finding  of  the  court  below, 
where  there  is  any  evidence  to  support  It. 
In  each  of  tho  cases  It  is  apparent  that  the 
mind  to  which  the  evidence  is  to  be  "clear 
and  Convincing"  is  the  mind  of  the  court 
below, — the  court  which  heard  the  evi- 
dence, and  is  especially  charged  with  the 
duty  of  passing  upon  the  credibility  of  the 
witnesses, — a  duty  which  is  not  imposed 
upon,  and  a  right  which  Is  not  vested  in, 
this  court.  In  Lestrade  v.  Barth,  the 
court  says:  "The  form  in  which  relief  will 
be  given,  when  a  mistake  in  a  material 
particular  is  established  in  a  written 
agreement,  must  necessarily  depend  upon 
the  circumstances  in  the  particular  case. 
Courts  of  equity  have  a  wide  discretion  in 
such  matters,  their  object  being  to  give 
the  parties  the  samebeneficial  result  which 
would  have  flowed  from  the  agreement 
had  the  mistake  never  existed. "  And  tak- 
ing the  whole  caae  together,  and  the  con- 
clusion readied.  It  is  an  authority  strongly 
supporting  the  decision  of  the  court  below 
in  this  case.  In  Leonis  v.  Lazzarovich, 
tliere  was  a  sharp  and  direct  conflict  in 
the  evidence  as  to  whether  there  was  a 
mistake  in  the  deed  or  not,  the  witnesses 
being  about  equally  divided  on  the  sub- 
ject.   The  court  found  in  favor  of  the  al- 
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leged  mistake,  and  reformed  the  deed. 
This  court  reversed  the  judgment,  but  re- 
fused to  rest  Its  opinion,  on  the  ground 
that  the  decision  of  the  court  below  was 
not  sustained  by  the  evidence.  In  Cox  v. 
Woods,  the  only  testimony  offered  in  sup- 
port of  tlie  allegation  of  mistake  was  that 
of  a  single  witness,  and  his  testimony  was 
contradictory  in  itself.  On  it  thecoort  be- 
low  was  not  satisfied  that  a  mistake  had 
been  made,  and  this  court  refused  to  re- 
verse its  decision.  In  Jamatt  v.  Cooper, 
5»  Cal. 706,  this  court  again  uses  the  words 
"clear  and  convincing,  "  but  in  that  con- 
nection shows  very  clearly  what  is  meant 
by  their  use.  It  says:  "It  is  doubtless  a 
well-settled  rule  that  the  party  alleging 
fraud  or  mistake  is  bound  to  prove  bis  al- 
legation by  clear  and  convincing  evi- 
dence; that  is,  that  the  evlaence  which 
tends  to  prove  the  alleged  fraud  or  mis- 
take, if  standing  alone,  uncontradicted, 
would  establish  a  clear  prima  fade  case  of 
fraud  or  mistake.  If  it  does  not,  this 
court  may  reverse  the  Judgment  on  the 
ground  of  insufficiency  of  the  evidence  to 
Justify  the  decision.  But,  where  the  evi- 
dence which  tends  to  prove  fraud  or  mis- 
take, if  standing  alone,  uncontradicted,  is 
sufficiently  clear  and  convincing,  we  can- 
not reverse  the  judgment  on  the  ground 
that  such  evidence  is  contradicted  by  other 
evidence,  because  the  right  to  pass  upon 
the  credibility  of  witnesses  is  not  vestsd 
in  this  court.  The  only  question  which 
we  have  to  decide  in  respect  to  the  suffi- 
ciency of  the  evidence  is  whether  that 
which  tends  to  prove  the  alleged  fraud  or 
mistake,  if  standing  alone,  without  con- 
tradiction, would  make  out  a  prima  fncie 
case. "  Applying  that  principle  to  the  pres- 
ent case,  there  Is  no  conflict  whatever  in 
the  evidence  tending  to  prove  the  alleged 
mistake.  It  is  all  one  way.  The  credibil- 
ity and  appearance  of  the  witnesses  would 
necessarily  have  much  to  do  with  deter- 
mining the  weight  to  be  given  to  this  evi- 
dence, and,  consequently,  its  sufficiency. 
The  court  below  has  found  it  sufficient  to 
establish  a  prima  facie  case,  and  we  can- 
not say  that  It  erred  In  such  finding. 

It  Is  claimed  by  appellant  that  the  decis- 
ion of  the  court  below  is  against  law,  in 
several  particulars,  but  we  do  not  deem  it 
necessary  to  discuss  them  all  in  detail. 
One  is  that  the  conclusion  of  law  that 
Stanford's  claim  against  Wnterman  was 
not  barred  by  the  statute  of  limitations, 
and  that  the  plaintiff  could  not  avail  him- 
self of  the  statute  as  far  as  the  attached 
property  was  concerned,  was  error.  Pri- 
or to  the  conveyance  of  the  property  to 
Smith,  the  defendant  Waterman  was  the 
equitable  owner  of  this  one-eighth  inter- 
est. He  bad  purchased  and  paid  for  it,  but 
bad  not  received  a  conveyance  thereof.  He 
had  assigned  bis  interest  in  the  contract 
of  purchase  to  Stanford  as  security  forthe 
psi.vment  of  his  said  Indebtedness.  For  the 
purposes  of  this  case  it  may  be  conceded 
that  this  assignment  operated  as  a  mort- 
gage of  his  equitable  Interest  as  security 
for  that  indebtedness.  The  note  therefor 
had  become  barred  by  the  statute  of  lim- 
itations, and  the  court  correctly  held  that 
.the  mortgage  Hen  created  by  that  assign- 
nieutwos  extinguished  by  lapse  ol  time  be- 


fore the  declaration  of  trust  was  executed. 
But  the  court  also  correctly  held  that  the 
plea  of  the  statute  of  limitations  was  a 
personal  privilege,  and  that  the  debt  of 
Waterman  to  Stanford  was  not  extin- 
guished by  lapse  of  time,  unless  he.  Water- 
man, availed  himself  of  the  plea,  which  he 
did  not  do.  Lord  v.  Morris,  18  <'al.  490. 
afterwards  many  times  affirmed.  Instead 
of  that,  it  appears  from  the  pleadings,  the 
flndiugs,  and  the  evidence,  that,  after  the 
time  had  arrived  when  he  could  have 
availed  himself  of  that  plea,  he  acknowl- 
edged the  continued  existence  of  the  debt, 
and  united  with  the  other  equitable  own- 
ers in  causing  tlie  property  to  be  conveyed 
to  Smith,  and  In  the  creation  of  the  ex- 
press trust  evidenced  by  the  declarat:on 
here  under  consideration.  In  and  by  that 
trust  the  court  finds  that  it  was  intended 
to  provide  that  the  proceeds  of  the  rents 
and  profits,  and  of  the  sale,  of  that  one- 
eighth  interest,  should  be  paid  to  Stan- 
ford, until  his  claim  against  Waterman 
was  paid,  and  that  the  failure  to  so  pro- 
vide was  through  mistake,  and  not  de- 
sign :  and  it  orders  that  the  declaration  be 
revised  and  corrected  to  read  accordingly. 
This  finding  and  judgment  proceeds  upon 
the  theory  that  it  ought  to  have  been  so 
written  in  the  first  instance,  and  if  the 
judgment  is  sustained  it  will  and  must  so 
read  and  operate  as  and  from  its  original 
date.  Equity  presumes  that  that  which 
ought  to  have  been  done  was  done,  and 
gives  it  force  and  effect  as  if  done.  The 
right  of  Waterman  to  renew  his  personal 
obligation  to  Stanford,  in  any  form  that 
they  might  agree  upon,  cannot  and  will 
not  be  disputed.  And  it  does  not  appear 
that,  at  the  date  of  the  creation  of  this 
trust,  there  was  any  legal  or  even  moral 
objection  to  his  incumbering,  or  (as  he  did 
do)  actually  and  forever  disposing  of  and 
parting  with  his  interest  in  this  real  prop- 
erty. At  that  time  the  plaintiff  had  no 
enforceable  claim  against  the  defendant 
Waterman.  It  was  not  until  several 
months  after  the  creation  of  this  trust, 
and  after  Waterman  had  parted  with  all 
title,  legal  or  equitable,  to,  and  all  Inter- 
est in,  this  land,  that  the  note  was  given 
upon  which  plaintifi's action  was  brought. 
It  was  then  given,  as  appears  from  the 
face  of  the  complaint,  in  renewal  of  an  ob- 
ligation originally  given  to  plaintiff's  tes- 
tator, and  which  liad  been  barred  by  the 
statute  of  limitations  for  more  than  10 
years.  At  the  time  it  was  given.  Water- 
man had  no  interest,  and  has  never  since 
acquired  any,  legal  or  equitable,  in  the 
property  which  plaintiff  subsequently  at- 
tached. It  is  true  that  plaintiff  has  pro- 
ceeded upon  the  theory  that  Waterman 
had,  at  the  time  of  the  attachment,  and 
still  has,  an  equitable  interest  in  that 
property,  and  that  the  claim  of  Stanford 
is  in  the  nature  of  a  mortgage  upon  that 
equitable  Interest,  and  is  extinguished  by 
the  lapse  of  time.  But  this  is  a  mistaken 
theory  which  has  run  all  through  the  dis- 
cussion of  this  case,  and  led  to  much  con- 
fusion. The  trust  created  in  Smith  is  an 
express  trust,  under  subdivision  1,  §857, 
Civil  Code.  It  vests  in  Smith  the  whole 
title,  legal  and  equitable.  Id.  §  863.  By  the 
very  terms  of  the  trust,  whether  we  read 
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it  8S  nrlgrlnally  writfen  or  as  re vteed,  Wa- 
terman had  no  Interest  In  the  property, 
and  could  never  acquire  any  interest,  un- 
ieestae  porcbased  it,  aa  any  atrcuiger  might 
do.  The  only  right  that  any  beneficiary 
under  the  tniat  had  or  has,  was  to  share 
In  the  proceeds  of  the  rents  and  profits 
when  realised,  and  of  the  sale  of  the  land 
when  sold,  and  the  only  remedy  that  of 
proceedings  to  enforce  the  execntloa  of  the 
tmst.  On  either  theory,  however,  the 
court  was  correct  in  holding  that  the 
plaintiff  could  not  a  vail  himself  of  the  plea 
of  the  statute  of  limitations,  since  Water- 
man declined  to  make  the  plea.  Even  it 
Waterman  had  an  interest  in  the  attached 

groperty,thellen  of  the  attachment  would 
e  subject  to  all  equities.  O'Bourke  y. 
0'C!onnor,  89Cal.  442;  De  Celia  v.  Porter, 
69  Cal.  464.  Bren  an  unrecorded  deed 
would  prevail  against  the  Hen  of  the  at- 
tachment. Plant  v.  Smythe,  46  Cal.  161 ; 
Le  aert  v.  Onllahan,  62  Cal.  252;  Hoag  v. 
Howard,  65  Cal.  664.  It  is  held  that  a  sub- 
sequent purchaser  or  mortgagee  in  good 
faith,  and  tor  value,  may  avail  himself  of 
the  statute  oflimitatlons  for  the  protec- 
tion of  bis  interest,  even  if  his  grantor  or 
mortgagor  does  not  make  the  plea.  Lord 
V.  Morris,  supra;  McCarthy  v.  White,  21 
Cal.  496;  Grattan  v.  Wiggins,  28  Cal.  16; 
Coster  V.  Brown,  Id.  142;  Lent  v.  Shear, 
26  Cal.  862;  Wood  v,  Ooodfellow,  48  Cul. 
186.  But  this  is  upon  the  principle  that, 
quoad  the  property,  the  common  debtor 
has  for  valuable  consideration  placed  bis 
grantee  or  mortgagee  in  his  own  shoes, 
and  authorised  him,  for  the  purpose  of 
protecting  the  property,  to  make  any  plea 
which  he  himself  could  have  made.  Not 
so  with  a  mere  creditor,  who  has  acquired 
no  contract  lien,  and  parted  with  no  value. 
He  gets  nothing  but  what  is  given  him  by 
tbe  strict  letter  of  the  law,  and  it  does 
not  lie  in  his  mouth  to  defeat  the  equities 
of  third  persons  by  means  of  that  which 
is  at  best  a  mere  personal  privilege  of  his 
debtor.  But,  in  addition  to  this,  upon 
the  true  theory  of  this  case,  the  plaintiff 
toolc  nothing,  and  acquired  no  right,  by 
tbe  levy  of  bis  attachment.  According  to 
the  allegations  of  his  complaint  the  writ 
was  levied,  not  by  gamlsbment,  but  by 
direct  levy,  as  upon  real  estate,  upon  all 
the  interest  of  Waterman  In  the  land.  As 
we  have  already  seen,  Waterman  had  no 
interest  in  tbe  land,  legal,  equitable,  pres- 
ent, or  prospective.  "An  attaching  cred- 
itor can  acquire  no  greater  right  in  at- 
tached property  than  the  defendant  had 
at  tbe  time  of  the  attachment.  If,  there- 
fore, the  property  be  In  such  a  situation 
that  tbe  defendant  has  lost  Its  power 
over  it,  or  has  not  yet  acquired  such  in- 
terest in  or  power  over  it  as  to  ptermit 
bim  to  dispose  of  it  adversely  to  others,  it 
cannot  be  attached  for  his  debt. "  Howell 
T.  Foster.  66  Cal.  178.  8  Pac.  Rep.  647. 

It  is  also  claimed  that  the  claim  of  the 
intervenor  to  have  the  declaration  revised 
or  reformed  Is  barred  by  subdivision  4,  § 
338.  Code  Civil  Proc.  According  to  the 
pleadings,  the  findings,  and  the  proof,  this 
point  is  not  well  taken,  for  the  mistake 
was  not  discovered  until  the  attachment 
was  levied,  and  that  was  less  than  three 
years  before  tbe  couimenceiuent  ol   this 


suit,  and  tbe  filing  of  the  complaint  of  in. 
terventlon. 

There  was  no  error  in  allowing  the  In- 
tervenor to  amend  his  complaint  at  the 
trial,  to  conform  to  the  prools.  This  was 
a  matter  entirely  within  the  discretion  of 
the  court,  and  fully  authorized  by  section 
470,  Code  Civil  Proc.    Judgment  affirmed. 

We  concur:    Bkattt,  G.  J.;  Pateb* 

SON,  J. 


— ^—  (85  C«I.  E»3) 

MiLNEB  T.  BEraSNSTEIN  «t  «/.    (No.  13,769.| 

(■Supreme  Court  of  Calif omia.    Oct  8,  1890.) 

HQXIOIFAIi    OmCBBS— SaL^RIBS — CONSTJTCTIOXAI. 

Law. 
8t  Cal.  1888,  p.  678  et  eeq.,  (charter  of  the 
dty  of  Stockton, )  fnuned  and  adopted  under  Const. 
Amend.  No.  6,  provides  for  a  "municipal  court* 
to  be  held  and  iiresided  over  by  a  city  justice  of 
the  peace  to  be  appointed  by  the  mayor.  Tbe 
charter  does  not  attempt  to  abolish  tbe  office  of 
oi^  Justice,  but  adds  tliereto  the  dntius  thereto- 
fore performed  by  tbe  police  court,  gives  it  a 
clerk,  makes  it  a  court  of  record,  and  declares 
that  it  shall  not  be  deemed  a  new  ooort,  but  a 
continuation  of  the  courts  theretofore  existing. 
It  further  provides  that  tbe  compensation  of  the 
municipal  judge  shall  be  fixed  by  the  city  coun- 
cil not  to  exceed  (1,600  per  year,  but  provides 
that  for  the  first  two  years  it  shall  be  61,800  per 
year.  Code  Civil  Froo.  Cal.  f  108,  fixes  the  ten- 
ure of  ofBce  of  Justices  of  ths  peace,  and  pro- 
vides $3,000  per  year  as  tbe  compensation.  Const. 
Cal.  art.  11,  {9,  provides  that  the  compensation  of 
a  city  or  municipal  ofBcer  shall  not  be  increased 
during  his  term  of  office.  Artiole  4)  S  25,  subd. 
89,  provides  that  the  legislature  shall  not  pass 
local  or  special  laws  aflecUng  the  salary  of  any 
officer.  Held,  that  the  salary  of  the  Justice  re- 
mained IS,  000,  as  the  charter  did  not  Intend  to 
add  thereto  a  compensation  for  the  office  of  mu- 
nicipal Judge,  and  could  not  change  the  compen- 
sation for  the  office  of  Justioe.  Bsattt,  C.  J.^ 
dissenting. 

In  bank.  Appeal  from  superior  court, 
San  Joaqnin  county;  J.  O.  Swinnekton, 
Judge. 

Ansel  Smith,  Wealey  Mlnta,  and  Nicol  & 
Orr,  for  appellant.  F.  T.  Baldwin  and  E. 
I.  Jouea,  for  respondents. 

Fox,  J.  Application  to  the  superior 
court  of  the  county  of  San  Joaquin  for  a 
writ  of  mandate  requiring  the  defendants, 
the  mayor  and  clerk  and  comptroller  of  the 
city  of  Stockton,  to  issue  a  warrant  upon 
the  treasury  of  that  city,  in  favor  of  the 
plaintiff,  who  is  city  justice  of  the  peace  In 
said  city,  for  tbe  sum  of  $100,  as  and  for 
his  salary  as  Judge  of  the  municipal  court, 
for  the  month  of  December,  1889.  Dpon  a 
bearing  of  tbe  cause,  the  court  denied  the 
writ,  and  entered  judgment  for  defend- 
ants, from  which  plaintiff  appeals. 

The  case  is  argued  and  presented  as  If  it 
involved  the  question  of  the  legal  exist- 
ence of  the  municipal  court  of  tbe  city  of 
Stockton,  and  a  reconsideration  of  tbe 
question  passed  upon  in  Brooks  v.  Fischer, 
79  Cal.  173,  21  Pac.  Rep.  652;  Ex  parte  Ah 
You,  82  Cal.  839,  22  Pac.  Rep.  929 ;  and  Peo- 
ple V.  Toal,  28  Pac.  Rep.  203.  In  our  judg- 
ment no  such  question  is  Involved. 

The  sole  question  in  this  case  Is  whether 
or  not  the  plaintiff,  who  is  regularly  draw- 
ing and  receiving  his  salary  of  $2,000  per 
annum,  as  city  justice  of  tbe  peace,  is  en- 
titled to  draw  and  receive  an  additional 
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•alary  of  $1,200  per  annnm  as  Judge  of  the 
municipal  court.    In  1884,  the  city  of  Stock- 
ton, then  a  municipal  corporation  under 
a  special  charter  passed  prior  to  the  adop- 
tion of  the  present  constitution,  reorgan- 
teed,  as  a  city  of  the  fourth  class,  under  the 
"Act  to  provide  for  the  organization,  In- 
corporation, and  government  of  municipal 
corporations,"  approved  March  13,1883, 
(St.  1883,  p.  223  et  eeq.)    Of  this  corpora- 
tion J.  H.  Tarn  was  elected  police  judee, 
and  the  plaintiff,  Miiner,  was  elected  city 
justice  of  the  peace,  each  for  the  term  of 
two  years,  commencing  January,  1889.  On 
the  2d  of  March,  1889,  a  charter  framed 
and  adopted  under  Const.  Amend.  No.  6, 
became,  and  ever  since  has  been,  the  or- 
ganic law  of  said  city.    St.  1889,  p.  578  et 
seq.     By   the  terms  of  this  charter,  the 
police  court  under  the  old  charter,  and  the 
court  of  the  city  justice  of  the  peace,  were 
practically  consolidated,  (see  sections  104 
-ISO,)  under  the  title  of  "Judicial  Depart- 
ment, "to  beheld  and  presided  over  by  acity 
Justice,  to  be  designated  and  appointed  by 
the  Uiayor.  The  city  Justice  of  tlie  peace  Is 
an  officer  provided  for  by  the  constitution, 
and  bis  electiou,  term  ol  office,  aud  com- 
pensation  are  prescribed  by    the   Codes. 
The  charter  does  not  attempt  to  abolish 
the  office  or  the  court  of  the  city  justice, 
but  adds  the  duties  which   theretofore  in 
the  muulcipnlity  were  performed   by  the 
police  court,  gives  It.  for  the  performance 
of  those  duties,  and  the  administration  of 
the  judicial  department  of  the  local  gov- 
ernment, a  clerk  and  seal,  makes  ita  court 
of  record,  calls  it  "Municipal  Court,"  and 
declares  that  it  shall  not  be  deemed  a  new 
court,  but  a  continuation  of  the  courts 
theretofore  existing.    After  the  organiza- 
tion of  the  municipality  under   the  new 
eharter,  and  In  May,  1889,  Tam  resigned 
the  office  ol  police  Judge,  and  the  munici- 
pal court  was  organized,  by  the  appoint- 
ment of  Tam,  as  clerk  ,  and  of  the  city  Jus- 
tice, plaintiff,  as  judge  thereof.    This  gave 
the  plaintiff   no   new   term,  and  no  new 
office.    It  simply  made  hint  ex  offlc/o  Judge 
of  the  new  court.    No  other   person  was 
eligible  to  act  as  such,  as  none  but  a  city 
justice  of  the  peace  could  be  designated  to 
act  as  such,  except  in  a  case  in  which  he 
might  be  disqualified,  when  any  Justice  of 
the  peace  In  the  county  could  be  designat- 
ed to  act  In  his  stead,  (section  108;)  and 
he  was  the  only  city  Justice  of  the  peace. 
The  compensation  of  plaintiff  as  city  jus- 
tice of  the  peace  was  and  is  prescribed  by 
section  103,  Code  Civil  Proc,  and  he  vras 
and  is  in  the  regular  receipt  thereof.    Sec- 
tion 00  of  the  charter  provides  that  the 
compensation  of  officers  and  employes  of 
the  city  shall  be  flsed  by  the  city  council, 
not  to   exceed    a   certain    limit   therein 
named.    This  mentions  municipal  Judge, 
and  prescribes  the  limit  at  $1,500  per  an- 
num.   By  a    proviso   to   the  section  the 
salaries  of  all  the  officers  of  the  city  are 
fixed  by  the  charter  Itself  for  the  first  two 
years,  and  in  this  proviso  the  municipal 
judge  is  mentioned,  and  his  salary  fixed  at 
$1,200  per   annum.    On  the  8th    of  May, 
1889.  before  the  organization  of  the  munic- 
ipal court,  the  city  council  passed  an  or- 
dinance fixing  the  salary  of  the  municipal 
judge  at  the  same  sum  named  in  this  pro- 


viso. The  court  below,  after  flniUog  the 
facta  In  the  case,  found,  as  conclusion  of 
law,  that  the  plaintiff  " herein  is  not  en- 
titled to  have  or  receive  from  the  said  city 
of  Stockton  any  salary  as  municipal  Judge 
of  said  city. "  In  this  conclusion  we  think 
the  court  was  correct.  To  our  minds,  it 
was  not  the  intention  of  the  framers  of 
the  charter,  or  of  the  people  in  adopting, 
or  the  legislature  in  approving,  it.  to  in- 
crease the  salary  of  the  city  justice.  It 
was  not  in  the  power  of  the  legislature  to 
do  it,  during  his  term  of  office,  (Const,  art. 
11,8  9,)  or  by  local  or  special  law,  (Id.  art. 
4,  §  25,  subd.  2».)  The  city  Ju8,tice  of  the 
peace  is  one  of  the  Justices  of  the  peace  of 
the  state,  an  officer  provided  for  by  the 
constitution.  The  tenure  of  his  office  and 
his  compensation  is  fixed  by  general  law, 
and  is  presciibed  in  section  103,  Code  Civil 
Proc.  If  it  is  desired  to  change  the  meas- 
ure of  his  compensation,  it  must  be  done 
by  amendment  of  that  general  law,  and 
cannot  be  done  by  special  legislation;  nor 
has  the  power  been  delegated  to  the  peo- 
ple to  do  It  by  charter  provision.  The 
language  of  the  charter,  taken  as  a  whole, 
does  not  Justify  the  conclusion  that  it  was 
Intended  to  create  a  new  and  independent 
office,  to  be  compensated  by  a  new  and 
added  salary.  On  the  contrary,  it  seems 
to  us  that  the  intention  of  the  framers  of 
the  charter  was  to  reduce  the  salary  of 
the  city  Justice  of  the  peace,  to  make  It 
$1,200  per  annum  for  the  first  two  years, 
and  then  leave  It  to  be  fixed  and  regulated 
by  the  city  council  thereafter,  but  not  to 
exceed  $1,500  per  annum.  But  if  such  was 
the  intention,  as  we  think  it  was,  It  must 
fail  of  arcomplisbment,  for  that  salary 
can  only  be  changed  by  an  amendment  ol 
the  Code.  Until  the  Code  is  amended,  the 
city  Justice  of  the  peace  will  be  entitled  to 
receive  the  salary  of  $2,000  per  year,  and 
will  not  be  entitled  to  receive  other  or 
more  by  reason  of  any  added  duties  that 
may  be  imposed  upon  his  offlue.  Judg- 
ment afflrmed.- 

We  concur:  Sharpbteln,  J.;  McFak- 
i.ANU,  J.;  Thor2«ton,  J. ;  Works,  J. 

Paterson,  J.   I  concur  in  the  judgment. 

Beatty,  C.  J.,  (dissenttn/f.)  If  the  decis- 
ion, filed  August  4th,  in  People  v.  Toal, 
ante,  603,  from  which  I  dissented,  is  to 
stand,  the  Judgment  in  this  case  must  be 
affirmed.  For,  under  the  doctrine  there 
announced,  all  the  provisions  of  the  pres- 
ent charter  of  Stockton  relating  to  its 
municipal  court  are  null  and  void.  But, if 
the  validity  of  those  provisions  is  as- 
sumed, I  cannot  see  how  the  conclusion 
can  beavoided  thattlie  plaintiff  is  entitled 
to  the  compensation  provided  in  the 
charter.  It  is  not  increasing  his  salary  as 
city  Justice  to  pay  him  the  salary  of  an- 
other office,  the  duties  of  which  are  cast 
upon  him  by  a  new  appointment 
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TRrST-DEED — CoXSTKnCTION — ^DtJTT  OF  TnUSTEKS. 

1.  A  deed  of  a  large  amount  of  property  was 
made  to  certain  persons  named,  in  trust  "tu  con- 
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vert  the  same  into  money  (except  as  herein  ex- 
cepted) as  rapidl}'  as  judicious  manaeement  will 
permit,  aud  out  of  the  proceeds  to  make  the  jpay- 
meots  hereinbelow  directed;  •  •  •  aud  m 
further  trust  to  found  and  endow,  at  a  cost  of 
t540,U00,  an  institution  to  be  called  'The  Califor- 
nia School  of  Mechanical  Arts. '  •  •  •  The  in- 
stitution shall  be  founded  and  endowed  under  the 
direction  of  [six  persons  named,]  who  are  direct- 
ed to  acquire  the  site  thereof,  and  to  form  a  cor- 
poration, the  only  corporators  beinp;  themselves; 
to  own,  control,  and  manage  the  said  institution, 
the  members  of  said  corporation  never  to  exceed 
seven,  and  vacancies  in  the  membership  to  be 
filled  from  time  to  time  by  the  survivors.  "  Held, 
the  persons  last  named,  and  not  the  trustees,  are 
to  have  the  active  control  of  the  founding  of  the 
institution,  the  selection  and  acquiring  of  the 
site,  the  erection  and  furnishing  of  the  buildings, 
and  the  control  of  the  expenditures.  The  power 
and  duty  of  the  trustees  end  with  furnishing  the 
money  therefor. 

2.  The  persons  named  cannot  call  for  all  the 
money  at  one  time,  and  expend  it  themselves; 
but  it  U  the  duty  of  the  trustees,  whenever  any 
money  is  requirod  or  directed  to  be  expended  by 
such  persons,  or  the  corporation  to  be  formed  by 
them,  to  furnish  it  as  directed,  so  long  as  the  ex- 
penditures are  within  and  for  the  purposes  named 
In  the  deed. 

Department  1.  Appeal  from  Buperior 
court,  city  aud  county  of  San  FrnnclBco; 
J.  P.  HooE,  Judge. 

John  H.  Boa.It,  lor  appellants.  Cope, 
Boyd  &  Fineld  and  Natbualel  MoU&nd,  for 
reitpondents. 

Works,  J.  Jaroes  Lick  executed  a  deed 
of  trust  to  certain  persona  naraed  tiiereln, 
by  which  largo  sums  of  money  were  to  be 
realized  from  the  property  conveyed,  and 
applied  to  various  cliarltable  aud  other 
beneficial  purposes.  Some  changes  were 
subsequently  ntade  in  tlie  trustees,  which 
it  is  unnecessary  now  to  notice.  The  plain- 
tiffs in  this  action  are  the  present  trustees 
under  the  trust-deed,  and  bring  this  suit 
against  the  beneficiaries  uuder  the  deed, 
and  various  persons  appointed  thereby  to 
assist  in  carrying  its  provisions  intoeffect, 
to  havecertain  parts  of  the  deed  construed 
for  tlieir  guidance.  The  deed  recites  cer- 
tain facts  neoetsary  to  a  correct  under- 
standing of  its  objects  and  purposes,  and 
to  give  it  the  proper  legal  effect  names  the 
trustees  to  act  under  it,  describes  the 
property,  real  and  personal,  conveyed  by 
It,  and  provides  that  the  property  so  con- 
veyed shall  be  for  the  "uses  and  purposes 
hereinafter  mentioned,  and  to  have  and 
bold  the  same  unto  the  said  parties  of  the 
second  part,  thelrsuccessorsand  assigns,  in 
trust  for  the  followlnti  purposes,  to-wlt. " 
The  tirst  clause  defines  the  general  powers 
and  duties  of  the  trueteea,  with  reference 
to  the  property  conveyed,  and  Is  as  follows : 
"First.  To  enter  Into  possession  of,  have, 
receive,  and  recover,  the  said  property, 
and  rents  and  profits  thereof,  (except  as 
herein  excepted.)  and  to  let  and  to  lense, 
until  sale,  and  to  sell,  convey,  and  diHpose 
of  the  same,  and  to  convert  the  same  into 
money,  (except  as  herein  excepted,)  ns 
rapidly  as  Judicious  raanugement  will  per- 
mit: and  out  of  the  proceeds  to  make  the 
payments  hereinbelow  directed;  and  a 
majority  of  said  trustees  sball  (letermlne 
when, on  what  terms,  and  what  price,  and 
on  what  credit  the  same  shall  be  disposed 
ol.  And  a  majority  of  said  trnutees  may 
Cal.Rep.  23-2S  p.— ^ 


likewise  execute,  acknowledge,  and  deliver 
nil  deeds,  transfers,  conveyances,  assign- 
ments, and  other  Instruments  necessary 
and  proper  for  the  purposes  aforesaid,  and 
in  all  other  matters  in  the  execution  of  the 
trusts  herein  declared.  And  in  case  of  the 
absence  from  the  state  of  any  of  the  said 
parties  of  the  second  part,  trustees  afore- 
said, a  majority  of  them  shall  be  capable 
of  executing  the  trusts  herein  created, 
without  an.v  notice  to  such  absent  trustee 
or  trustees. "  The  second  clause  provides 
for  the  payment  of  certain  sums  named  to 
relatives  of  the  donor.  The  third  clause 
provides  for  the  expenditure  of  ^700,000 
by  the  trustees  In  the  purchase  of  land, 
and  construction  of  a  telescope  thereon, 
with  all  the  machinery  appertaining  there- 
to, and  appropriately  connected  there- 
with, and  a  suitable  observatory;  and 
that  upontlie  completion  thereof  the  trus- 
tees convey  the  land, telescope,  machinery, 
and  observatory,  to  the  regeuts  of  the 
University  of  California;  and.  If  any  of  the 
moneys  set  apart  for  said  purpose  remain 
unexpended,  that  the  same  be  paid  over 
to  said  regents  to  be  invested  In  certain 
bonds  mentioned,  the  Income  to  be  de- 
voted to  the  maintenance  of  the  telescope 
and  observatory,  and  in  promoting 
science.  The  fonrtb,  fifth,  sixth,  seventh, 
and  eighth  clauses  provide  for  the  pay- 
mentof  certain  sums  to  various  charitable 
and  other  institutions.  The  ninth  pro- 
vides forthe  erection  of  monuments  at  the 
graves  of  the  father,  mother,  sister,  and 
grandfather  of  the  donor.  The  tenth  and 
eleventh  trusts  are  declared  as  follows: 
"Tenth.  And  In  further  trust  out  of  the 
proceeds  of  said  property  to  expend  oao 
hundred  thousand  dollars  ($100,000)  to 
found  an  Institute  to  be  called  the  'Old 
Ladles'  Home,'  to  be  located  In  San  Fran- 
cisco, as  a  retreat  for  women  who  are  un- 
able to  support  themselves,  and  who  have 
no  resources  of  their  own ;  the  right  of  ad- 
mission thereto  to  be  prescribed  by  A.  B. 
Forbes,.!.  B.  Roberts,  Ira  P.Rankln,Bobert 
McElroy,  and  Henry  M.  Newhail.  and  th« 
survivors  of  them,  who  shall  receive  the 
title  to  the  lands  on  which  the  same  shall 
be  erected,  and  who  shall  hold  the  same 
until  the  same  can  be  conveyed  to  a  cor- 
poration authorized  to  maintain  such  an 
institution,  said  sum  of  one  hundred  thou- 
sand dollars  (9100,000)  to  be  expended  un- 
der the  direction  of  said  Forbes,  Roberts, 
Rankin,  McElroy,  and  Newhail,  and  the 
survivors  of  them,  and  the  site  for  the  in- 
stitution to  be  selected  and  acquired  by 
them  as  soon  as  i)08slble.  Eleventh.  And 
In  further  trust  to  expend  the  sum  of  oue 
hundred  and  fifty  thousand  dollars,  ($150.- 
000,)  under  the  direction  of  H.  M.  Newhail, 
Ira  P.  Rankin,  Dr.  J.  D.  B.  StUlman,  and 
John  O.  Earl,  and  the  survivors  of  them, 
in  theerectlon  and  maintaining  In  the  city 
of  San  Francisco  of  free  baths,  the  site  or 
sites  therefor  to  be  ncqnired  and  held  by 
■the  persons  last  named,  and  the  survivors 
of  them.  In  trust,  to  forever  maintain  such 
baths  for  the  free  use  of  the  public,  uuder 
proper  and  reasonable  regulations;  said 
baths  to  be  erected  as  soon  as  practicable 
to  raise  the  money  after  the  m(mey  has 
been  providetl  to  erect  said  telescope." 
The  twelfth  clause  provides  for  the  ereiv 
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tloD  of  a  monument  In  Golden  Gate  park. 
In  the  city  of  San  FranclBco,  to  the  mem- 
ory of  Francis  Scott  Key,  author  of  "The 
Star  SpanKled  Banner."  The  thirteenth 
calls  for  the  erection  of  a  group  of  bronze 
statuary  at  the  citj'hall  In  San  Francisco. 
The  fourteenth  clause  is  as  follows:  "Four- 
teenth. And  In  further  trust  to  found  and 
endow, at  a  cost  of  five  hnndrpd  and  forty 
thousand  dollars,  (f 540,000,)  an  institu- 
tion to  be  called  'The  California  School  of 
Mechanical  Arts,'  the  object  and  purpose 
of  which  shall  be  to  educate  males  and 
females  in  the  practical  arts  of  life,  such  as 
worlcinK  in  wood,  iron,  and  stone,  or  any 
of  the  metals,  and  In  whatever  indnetry 
intelligent,  mechanical  skill  now  is  or  can 
hereafter  be  applied;  such  iDstitutlon  to 
be  open  to  ail  youths  born  In  California. 
The  institution  shall  be  founded  and  en- 
dowed under  the  dirtrction  of  said  Dr.  J.  D. 
B.  Stillman,  Horace  Davis,  A.  S.  Hallldie, 
John  Oscar  Eldridge,  John  O.  Earl,  and 
Hon.  Lorenzo  Sawyer,  and  the  survivors 
of  them,  who  are  directed  to  acquire  the 
Bite  therefor,  and  to  form  a  corporation, 
the  only  corporators  being  themselves;  to 
own,  control,  and  manage  the  said  insti- 
tntion,  the  members  of  said  corporation 
never  to  exceed  seven,  and  vacancies  in  the 
membership  to  be  filled  from  time  to  time 
by  the  survivors."  It  is  this  fourteenth 
clause  of  the  deed  that  we  are  called  upon 
to  construe,  but  we  have  set  out  other 
parts  of  the  deed,  because  we  believe  they 
tend  to  throw  some  light  upon  the  clause 
in  controversy,  and  to  show  the  intention 
of  the  grantor  in  making  this  provision 
for  the  California  School  of  Mechanical 
Arts.  Other  parts  of  the  deed  need  not  be 
set  out  or  referred  to,  as  they  do  not  affect 
the  question  before  us,  except  the  provis- 
ion that  the  residue  of  the  property,  after 
making  the  payments  mentioned,  be  made 
over,  in  equal  parts,  to  theCalifornia  Acad- 
emy of  Sciences,  and  the  Society  of  Cali- 
fornia Pioneers,  to  be  used  by  them  in  the 
construction  of  certain  buildings,  and  for 
other  purposes.  The  corporation  men- 
tioned in  the  fourteenth  trust  was  organ- 
ized before  the  site  for  the  institution  was 
acquired,  the  reason  assigned  therefor  be- 
ing that  it  was  feared  that  on  account  of 
necessary  delays  in  carrying  out  the  trusts 
under  said  deed  a  sufficient  number  of  the 
parties  named  would  not  survive  to  form 
the  corporation  at  a  later  day.  The 
California  School  of  Mechanical  Arts,  the 
Society  of  California  Pioneers,  and  the 
California  Academy  of  Sciences,  filed  an- 
swers, each  calling  upon  the  court  to  give 
a  construction  of  the  fourteenth  clause  of 
the  deed  above  set  out.  The  court  below 
found  and  decreed,  in  substance,  that  un- 
der the  fourteenth  clause  the  plaintiffs,  as 
sarvivlng  trustees,  and  their  successors, 
possessed  the  power,  and  it  was  their 
dut.v,  to  found,  endow,  and  establish, 
ready  to  be  put  In  operation,  the  institu- 
tion named  in  said  trust;  thattheyarethe 
executors  of  said  trust,  and  the  active  pro- 
moters of  the  purposes  of  the  donation  ; 
thatin  executingthe trust theplaintiffs  are 
to  consult  and  seek  the  ad  vice,  guidance,  co- 
operation, and  concert  of  action  of  the  per- 
sons named  in  said  trust,  and  their  sur- 
vivors, or  such  ol  them  as  consent  to  act, 


and  that  It  is  the  doty  of  such  persons  In 
their  individual  cap»vcity  to  extend  to  the 
plaintiffs  their  advice,  guidance,  and  co- 
operation in  the  establishment  of  said  in- 
stitution, and  select  and  secure  a  site  for 
said  institution,  the  title  to  which  is  to  l>e 
taken  in  the  names  of  the  plaintiffs  as  sur- 
viving trustees,  or  their  successors  in  the 
trust,  and  Is  to  be  paid  for  by  the  trustees 
out  of  said  fund  of  f  540,000:  that  in  case 
the  parties  named  in  the  trust  fail  to  co- 
operate with  the  plaintiffs,  or  refuse  to 
select  the  site,  the  trustees  have  the  power, 
and  It  is  their  duty,  to  acquire  the  site  and 
establish  the  institution;  that  upon  the 
establishment  and  completion  ofsaid  insti- 
tution,and  tbatthe  same  is  ready  to  be  put 
in  operation,  it  Is  the  duty  of  the  trustees 
to  convey,  transfer,  and  set  over  the  same 
to  the  corporation  referred  to  in  said 
trust,  together  with  any  balance  remain- 
ing unexpended  of  said  sum  of  f540,000. 
and  when  so  conveyed  the  said  corpora- 
tion is  to  own.  control,  and  manage  the 
said  Institution  and  the  surplus  fund  as 
an  endowment;  that  the  corporation  the 
California  School  of  Mechanical  Arts  id  a 
valid  corporation ;  that  the  Honorable 
Lorenzo  Sawyer,  although  he  may  have 
resigned  as  a  member  and  director  of  said 
corporation,  is  still  entitled  to  act  as  an 
individual  under  said  trust ;  that  no  part 
of  said  fund  is  to  be  paid  to  the  individuals 
named  in  said  trust;  that  in  case  of  dis- 
agreement among  the  persons  named  in 
naid  trust,  or  the  survivors  of  them,  ns  to 
the  site  or  the  advice  to  be  given  to  the 
trustees,  the  latter  may  act  upon  the  ad- 
vice of  such  of  said  persons  as  they  ma.v 
think  best.  This  construction  was  and  is 
satisfactory  to  all  of  the  parties  concerned 
except  the  parties  named  in  said  trust,  and 
the  corporation  organized  thereunder,  the 
California  School  of  Mechanical  Arts. 
They  appeal  from  the  Judgment.  The  case 
was  submitted  in  the  court  below  on  the 
pleadings,  and  the  judgment  was  founded 
upon  the  construction  of  the  deed,  with- 
out other  evidence. 

The  contention  of  the  appellant  is  that 
the  Intention  of  the  donor  by  this  clause 
in  the  deed  was  to  vest  In  the  parties 
named  therein  the  sole  power  of  selecting 
and  acquiring  title  to  the  site  for  the  In- 
stitution to  be  erected;  that  they  should 
take  the  title  thereto  in  themselves,  and 
upon  the  organization  of  the  corporation 
mentioned  they  should  convey  the  same 
to  such  corporation,  which  should  there- 
after hold  the  title  and  control  the  institu- 
tion; that  the  duty  of  founding  and  en- 
dowing the  institution  rested  upon  the  per- 
sons named  in  the  trust ;  and  that  the 
only  duty  of  the  plaintiffs,  the  general 
trustees,  was  to  furnish  the  money  re- 
quired to  bo  furnished  for  the  purpose. 
On  the  other  hand,  the  respondents  con- 
tend that,  taking  the  whole  Instrument 
together,  the  particular  clause  in  contro- 
versy must  be  construed  as  imposing  up- 
on the  general  trustees  the  duty  of  found- 
ing and  endowing  the  institution;  that 
the  title  to  the  site  must  be  taken  in  the 
name  of  the  trustees,  and  the  building  con- 
structed,funiished,  and  fitted  up  by  them; 
that  when  completed,  and  ready  for  use, 
the  trustees  must  convey  the  same  to  the 
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corporation,  and  that  tbe  only  right  and 
duty  of  the  parties  mentioned  In  tbe  four- 
teenth truBtlsto  co-operate  with  the  trus- 
tees, and  udvlae  and  counsel  vrltb  them  as 
to  theselectlon  and  purchase  of  aslte.and 
tbe  construction  and  fittiuR  up  and  et^uip- 
ment  of  the  bnildiuK.  and  to  organize  the 
corporation  required  to  be  organized.  It 
must  be  admitted  that,  talcing  the  four- 
teenth trust  alone,  or  the  whole  of  the 
provisions  of  the  deed  together,  the  mean- 
ing of  this  trust  Is  ambiguous  and  uncer- 
tain. But,  alter  a  careful  study  of  tbe 
whole  deed,  we  feel  ourselres  constrained 
to  disagree  with  tbe  court  below.  The 
first  clause  in  tbe  deed  gives  the  trustees 
power  to  deal  with  and  dispose  of  the 
property  conveyed,  and  has  no  relation  to 
their  powers  and  duties  with  respect  to 
property  to  be  purchased  for  charitable 
and  beneficent  purposes  thereinafter  pro- 
vided for.  It  simply  gives  them  power  to 
convert  the  property  conveyed  into  mon- 
ey, and  to  place  themselves  in  a  position 
to  furnish  the  means  necessary  to  carry 
out  tbe  donor's  benefactions.  This  clause, 
therefore,  lends  us  no  aid  in  this  contro- 
versy. The  same  may  be  said  of  most  of 
the  trusts  provided  for,  which  consist 
merely  of  tbe  payment  of  money  for  cer- 
tain purposes,  or  to  certain  existing  char- 
itable or  other  corporations,  to  be  used 
by  the  latter.  In  these  cases  nothing  is  to 
be  done  by  the  trustees  but  to  pay  over  to 
the  persons  named  tbe  amounts  specified. 
We  must  lool(  for  assistance,  if  any  can  be 
obtained  from  other  parts  of  tbe  deed,  to 
those  parts  which  provide  for  the  acquisi- 
tion and  improvement  of  lands.  Of  these 
may  be  mentioned  the  third,  which  pro- 
vides for  the  purchase  of  land,  and  the 
construction  of  a  telescope  and  observa- 
tory. Here  thei-e  is  no  question  as  to  who 
shall  select  the  land  to  be  purchased,  as  it 
is  provided  in  express  terms  that  it  shall 
be  lands  designated  by  the  party  of  the 
first  part;  nor  can  there  be  any  question 
as  to  who  is  to  talce  and  hold  tbe  title. 
The  trustees  are  required  to  purchase  the 
land,  and,  when  tbe  telescope  and  observ- 
atory are  constructed,  to  convey  it  to  the 
regents  of  the  University  of  California,  and 
turn  over  to  said  regents  any  surplus  of 
thef700,000  remaining  unexpended.  There 
ta  nothing  uncertain  In  the  declaration  of 
this  trust,  nor  does  it  aid  us  in  arriving  at 
tbe  meaning  and  intention  of  the  donor  in 
the  fourteenth  clause  of  tbe  deed.  The 
tenth  trust  is  more  nearly  lllce  the  one  un- 
der consideration,  and  we  think  tends  to 
show  the  general  intent  of  the  donor  as  to 
donations  of  this  class.  The  tenth  trust 
requires  the  trustees  to  expend  9100,000  to 
found  an  "Old  Ladies'  Home. "  The  right 
of  admission  thereto  is  to  be  prescribed  by 
certain  individuals  named,  "  who  shall  re- 
ceive the  title  to  the  lands  on  which  the 
same  is  to  be  erected,  and  hold  the  same 
until  it  can  be  conveyed  to  a  corporation 
authorifled  to  maintain  such  an  institu- 
tion ;  the  money  to  be  expended  under  the 
direction  of  the  parties  named,  and  their 
survivors,  and  the  site  for  the  institution 
to  be  selected  and  acquired  by  them  as 
soon  as  possible.  The  eleventh  trust  is  of 
a  like  kind,  and  issimilar  in  Its  provisions. 
It  provides  that  the  trustees  shall  expend 


the  sum  of  $150,000,  under  the  direction  of 
certain  persons  named,  and  their  snrviv- 
ors,  the  site  or  sites  therefor  to  be  ac- 
quired and  held  by  the  persons  named. 
In  none  of  these  provisions  Is  the  deed 
clearly  or  accurately  worded,  but  tlie  gen- 
eral Intent  of  the  donor  is  apparent. 
Whenever  real  estate  is  to  be  acquired  nnd 
improved  for  a  charitable  or  beneficial 
purpose,  third  parties  are  called  in  to  ac- 
quire and  hold  the  title,  and  direct  tbe  ex- 
penditure of  tbemoney ;  and  tbe  only  duty 
imposed  upon  the  trustees  is  to  furnish 
the  money  to  be  expended.  In  neither  of 
these  cases  could  the  parties  properly  take 
or  hold  the  property  In  their  own  names. 
Although  the  fourteenth  trust  is  even 
more  inaccurately  worded,  we  think  the 
meaning  and  intent  of  this  clause  of  the 
deed  must  be  held  to  be  the  same  as  in  the 
others.  In  this  trust,  the  trustees  are  re- 
quired, not  to  expend  a  certain  sum  of 
money  under  the  direction  of  other  per- 
sons, but  to  "found  and  endow  the  insti- 
tution at  a  cost  of  a  certain  sum."  This 
is  to  be  done  under  tbe  direction  of  certain 
persona  named,  just  as  In  the  other  two 
trusts  of  a  like  kind  The  words  "found 
and  endow, "used  in  this  connection, must 
be  held  to  mean  tbe  same  thing  us  the  re- 
quirement in  the  two  other  trusts  of  a  like 
kind  that  they  shall  expend  the  money  for 
the  purpose.  This,  it  seems  to  us.  Is  made 
clear  by  other  provisions  contained  In  the 
fourteenth  trust.  The  parties  named,  and 
not  the  trustees,  are  required  to  acquire 
tbe  site.  This,  of  courae,  is  equivalent  to 
saying  that  they  shall  acquire  the  title  to 
the  si  te.  They  are  not  required  to  acquire 
the  site  for  the  trustees,  nor  ai*e  tbe  trus- 
tees given  any  power  or  authority  to  act 
in  the  selection  of  the  site,  or  in  acquiring 
the  title  thereto.  Tbe  parties  named  are 
to  acquire  the  site,  and  form  a  corpora- 
tion consisting  of  their  own  number  to 
own,  control,  and  manage  the  institution. 
The  object  of  this  provision  roust  be  ap* 
parent.  Tbe  power  to  acquire  the  site, 
hold  the  title  thereto,  and  manage  the  in- 
stitution, is  directly  cast  upon  these  par- 
ties; but,  in  order  that  their  power  may 
be  perpetuated,  they  are  required  to  form 
themselves  into  a  corporation,  and  the 
manner  in  which  vacancies  in  thulr  num- 
ber may  be  filled  is  provided.  As  we  con- 
strue this  trust,  therefore,  tbe  trustees 
have  no  other  power  or  duty  in  this  con- 
nection than  to  furnish  the  money,  up  to 
tl>e  amount  named,  to  be  expended  as  di- 
rected by  the  other  parties  named.  The 
latter  are  required  to  select  the  title  to 
the  site,  and  take  the  same  In  their  own 
names;  or,  it  tbe  corporation  provided  for 
is  formed  before  the  title  is  acquired,  It 
might,  with  equal  propriety,  be  taken  di- 
rectly to  the  corporation,  as  the  ultimate 
object  of  the  trust  is  to  vest  the  title  in  the 
corporation,  and  not  in  tbe  individuals. 
We  do  not  regard  it  as  of  any  importance 
whether  the  corporation  is  formed  before 
the  site  is  acquired  or  after,  or  whether 
the  title  to  the  site  is  conveyed  to  tbe  in- 
dividuals named,  and  by  them  conveyed 
to  tlie  corporation,  or  is  conveyed  directly 
to  the  latter  in  the  first  instance.  These 
matters  relate  to  tbe  mere  form  of  proced- 
ure under  tbe  deed»  and  cannot  affect  tbe 
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■abstance  of  Its  provisions,  which  is  that 
the  title  shall  finally  vest  in  the  corpora- 
tion. It  Is  probable  that  action  by  the  in- 
diTidaals,  as  such,  was  provided  for  with 
the  idea  that  action  roight  be  necessary 
before  a  corporation  could  or  wonid  be 
formed,  but  what  the  reason  for  It  was  is 
not  material. 

The  question  whether  the  trustees  are 
bound  to  pay  over  at  once  to  the  Indlvid- 
nals  or  corporation  the  sum  of  money 
named,  or  to  furnisb  it  when  needed,  and 
In  the  amounts  and  for  the  purposes  di- 
rected by  them,  is  not  so  easily  answered ; 
but,  in  the  light  of  the  provisions  of  the 
other  parts  mentioned,  and  set  out  above, 
we  are  of  the  opinion  that  the  parties  who 
are  required  to  acquire  the  Hite  and  direct 
the  founding  and  endowment  of  the  insti- 
tution cannot  call  for  the  whole  of  this 
money,  and  expend  it  themselves.  In  this 
Clause  the  other  trustees  are  required  to 
expend  the  money  donated,  under  the  di- 
rection of  the  partiea  mentioned.  This, 
we  think,  is  the  meaning  of  this  trust.  The 
parties  named  are,  however,  the  sole 
Jndfces  as  to  how,  lor  what  pnrpuse,  and 
when,  the  money  is  to  be  expended,  sub- 
ject only  to  th<>  purposes  mentioned  in  the 
trust.  The  trustees  have  nothing  to  say 
In  this  matter.  They  furnish  the  money 
to  found  and  endow  the  institution,  "un- 
der the  direction"  or  as  directed  by  the 
partiea  named  ;  and  whenever  the  expend- 
iture of  any  money  is  required  or  directed 
by  them,  or  by  the  corporation  consisting 
of  themselves  and  their  successors,  it  is 
the  duty  of  the  trustees  to  furnish  the 
same,  so  long  as  the  expenditure  is  within 
and  for  the  purpose  named  in  the  deed. 
And  upon  the  institution  being  founded 
and  endowed,  as  required  by  the  deed,  if 
there  be  a  surplus  of  the  money  donated 
remaining  in  the  hands  of  the  trustees, 
it  should  be  paid  to  the  corporation, 
which  is  given  the  control  and  manage- 
ment of  the  Institution.  We  have  been 
unable  to  find  anything  in  this  deed  tend- 
ing to  show  an  intention  on  the  part  of 
tho  donor  that  the  parties  mentioned  in 
this  trust  are  to  act  ns  the  mere  advisers 
of  the  trustees,  or  that  the  trustees  may 
act  without,  or  in  opposition  to,  their  di- 
rection, or  that  the  title  to  the  property 
should  be  taken  by  or  in  the  name  of  the 
trustees,  and  by  them  conveyed  to  the  cor- 
poration. On  the  contrarj',  the  parties 
mentioned  in  the  trust  are  to  be  the  actors 
in  the  matter  of  acquiring  the  site,  and  di- 
recting the  Improvement  of  the  prf)perty ; 
and  they  alone  could  convey  the  title  to 
the  property,  becnuf«e  they,  and  not  the 
trustees,  are  expressly  required  to  acquire 
such  title.  The  court  beU)w  was  right  in 
holding  that  the  corporation  provided  for 
in  the  deed  was  a  valid  corporation. 
Counsel  for  the  respondents,  the  trustees, 
ask  us,  in  case  we  do  not  agree  with  the 
court  below,  to  answer  categorically  cer- 
tain questions,  18  in  numlier.set  out  in  the 
complaint,  and  affecting,  as  it  is  claimed, 
the  proper  construction  of  the  trust  under 
consideration.  Many  of  tliese  questions 
are  repetitions  of  each  otlier,  or  present 
the  same  questions  In  different  forms.  We 
have  answered  the  material  questions, 
and  the  really  controverted  ones,  as  pre- 


aentetf  by  the  record,  and  need  not  ex- 
tend this  necessarily  long  opinion  by  at- 
tempting to  answer  these  numerous  ques- 
tions, the  answers  to  which  are  not  neces- 
sary to  a  proper  and  full  determination  of 
the  matters  in  controversy.  The  judg- 
ment la  reversed,  with  instructions  to  the 
court  below  to  enter  judgment  in  accord- 
ance with  this  opinion. 

We  concur:  Fox,  J.;  Paterson,  J. 


8t  CaL  IM 

WiLLARD  T.  Dir.LARD.    (No.  20,692.) 
(Supreme  Court  of  CaUf  omia.    Oct  15,  1890.) 
Biu.  or  ExcBPTioNs — Siqxino— Extbnbiok  or 

TlMK. 

Fen.  Code  Cal.  t  1171,  provides  that  a 
party  deslrlner  to  have  a  bill  of  exoeptiona  settled 
must,  upon  not  less  than  8  days'  noaoe  to  the  dis- 
trict attorney,  and  wlchia  10  days  after  the  rendi- 

tioa  of  the  Judgment,  or  such  fiulher  time  as  may 
be  allowed  by  the  court  or  judge,  present  the 
same  to  the  judge  for  settlement.  Seld  that, 
where  defendant  was  given  an  extension  of  time 
within  which  to  prepare  and  present  a  bill  of  ex- 
ceptions, and  within  such  time,  and  on  2  days' 
notice  to  the  district  attorney,  presented  the  same, 
it  was  no  reason  for  disallowing  the  bill  that, 
when  the  extension  of  time  was  given,  it  was  too 
late  for  defendant  to  have  presented  it  on  2  days' 
notice  within  10  days  after  judgment 

In  bank.  For  former  report,  see  ante, 
789 

R.  B.  C&nfield  and  J.  W.  Taggtirt,  for 
petitioner.  John  J.  Boyce,  for  respond- 
ent. 

Fox,  J.  Application  for  a  peremptory 
writ  of  mandate  requiring  the  respond- 
ent, judge  of  the  superior  court  of  the 
county  of  Santa  Barbara,  to  settle  and 
certify  a  bill  of  exceptions  in  a  criminal 
case  tried  In  said  court.  By  way  of  re- 
turn to  the  alternative  writ  two  papers 
are  presented  on  behalf  oF  respondent ;  one 
in  the  nature  of  a  demurrer  to  the  peti- 
tion, and  the  other  an  answer.  By  the  pa- 
per styled  a  "demurrer,  "exception  is  taken 
to  the  sudiciency  of  the  petition,  for  that 
it  does  not  suBlciently  appear  therefrom 
that  the  respondent  is  the  judge  before 
whom  the  criminal  case  referred  to  was 
tried,  or  who  beard  and  determined  the 
motion  for  new  trial  therein.  It  would 
perhaps  have  been  better  if  the  petition 
had  specifically  stated  that  fact:  but  it 
does  not  state  that  the  respondent  is  the 
judge  of  that  superior  court.  This  court 
will  take  judicial  notice  of  that  fact,  and 
also  of  the  fact  that  he  is  the  only  judgre  of 
that  court.  The  petition  also  shows  that 
the  criminal  case  was  prosecuted  in  that 
court;  that  a  trial  has  been  had,  verdict 
rendered,  and  judgment  pronounced,  and 
motion  for  new  trial  made  and  denied. 
When  we  look  into  the  balance  of  the  re- 
turn,—for  it  is  all  one  return,  although  in 
two  papers,  and  called  by  two  names, — 
sufllcient  appears  to  show  that  the  re- 
spondent was  in  fact  the  judge  who  pre- 
sided at  the  trial,  and  who  heard  and  de- 
termined the  motion  for  new  trial,  and 
that  he  is  therefore  the  proper  one  to  set- 
tle the  bill  of  exceptions.  If  there  are  anj' 
omissions  in  the  petition  in  this  regard, 
they  are  auffidently  supplied  by  the  an- 
swer. 
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It  appears  from  the  pleadinf^  ttaat  the 
defendant  In  the  criminal  ca«e  was  given 
an  extension  ot  time  beyond  that  allowed 
by  law,  within  which  to  prepare  and  pre- 
sent her  bill  of  exceptions,  but  that  Nuch 
extension  was  not  in  excess  of  the  time 
which  the  court  was  authorized  by  law  to 
give.  On  the  last  day  ot  the  time  so  iciven 
by  the  court,  and  upon  not  less  than  two 
days'noticeto  the  district  attorney, conn- 
sel  for  the  defendant  applied  to  the  court 
to  settle  and  certify  bis  bill  of  exceptions 
in  the  cause.  The  district  attorney  ap- 
peared and  objected  that  the  court  bad 
no  Jurisdiction  then  to  settle  or  allow  a 
bill  of  exceptions,  on  the  ground  that  the 
right  to  have  a  bill  of  exceptions  settled 
or  allowed  bad  been  waived  or  lost  before 
any  order  had  been  made  granting  an  ex- 
tension of  time  for  that  purpose.  The  or- 
der granting  such  extension  was  made  on 
the  day  before  the  expiration  of  the  stat- 
utory time  within  which  the  party  was  re- 
quired to  present  bis  bill  for  settlement, 
hut  the  district  attorney  contends  that  it 
was  then  too  late,  for  the  reason  that  the 
time  had  already  expired  within  which 
he  could  give  notice  ot  an  application  to 
be  made  on  the  tenth  day  tor  the  settle- 
ment ot  the  hill,  and  no  such  notice  hav- 
ing been  given,  and  no  order  of  extension 
made  prior  to  the  time  when  It  would 
■have  been  necessary  to  give  notice  of  an 
application  to  be  made  on  the  tenth  day, 
the  right  to  make  the  a))plication  at  all 
bad  been  waived.  The  judge  adopted  this 
theory  ot  the  district  attorney,  and,  ac- 
cording to  the  answer,  tor  this  reason, 
and  this  alone,  refused  to  allow  or  settle 
any  bill  of  exceptions  in  the  case.  This 
position  is,  in  our  judgment,  altogether 
untenable.  A  party  desiring  to  have  a  bill 
of  exceptions  settled  must,  upon  not  lees 
than  2  da.ys'  notice  to  the  district  attor- 
ney, and  within  10  days  utter  the  rendi- 
tion of  the  judgment,  or  such  further  time 
as  may  be  allowed  by  the  court  or  judge, 
present  the  same  to  the  judge  tor  settle- 
ment, etc.  Pen.  Code,  §  1171.  The  ob- 
ject of  notice  in  this  case  is  not  like  that 
in  the  case  of  a  motion  for  new  trial,  to 
initiate  the  proceeding,  or  preserve  a  right 
to  the  moving  party,  but  simply  to  en- 
able the  district  attorney  to  be  present, 
and  be  heard,  if  he  desires,  upon  the  set- 
tlement of  a  bill,  which  is  the  absolute 
right  of  the  party  to  have  settled  accord- 
ing to  the  tact,  if  he  prepares  and  presents 
it  within  the  time  allowed  by  the  law  or 
the  court;  and,  if  it  is  given  two  days 
prior  to  the  actual  application  tor  such 
settlement,  no  waiver  of  a  right  to  make 
the  application  or  to  hare  ttie  bill  settled 
can  follow  from  failure  to  give  it  at  an 
earlier  period.  Under  the  allegations  of 
the  answer  there  Is  really  no  issue  as  to 
whether  or  not  a  prepared  bill  was  In  fact 
presented  to  the  judge  for  settlement  at 
the  time  mentioned  in  the  notice,  and 
there  appears  no  reason  tor  a  reference  ot 
the  cause.  Let  the  peremptory  writ  Issue 
as  prayed. 

We  concur:  Bbatty,  C.  J. ;  Works,  J. ; 
Thornton', J.;  Sharpstein.J.;  Patebson, 
J.;  McFabland,  J. 


w  CftL  m 
Hooker  y.  TaoUAS.    (No.  12,942.) 
(Supreme  Court  of  Calif  omAa.   Oct  18,  1890.) 
TaiAL  BT  Court — Findisob — 8BFARi.TB  Counts. 

A  complaint  contained  three  counts,  alleg- 
ing three  entirely  separate  and  distinct  causes  of 
action,  each  of  which  was  put  in  Issue  by  the  an- 
swer. The  court  found  on  the  Issues  under  one 
count  alone,  and  rendered  judgment  thereon  in 
favor  of  the  plaintifi.  Held,  the  omission  to  find 
upon  the  issues  presented  by  the  other  two  counts 
is  no  cause  for  reversal. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  F.  Finn,  Judge. 

Daniel  TItns,  for  nppellant.  Pttlubnry  & 
BlaadiBg,  tor  respondent. 

WoBKB,  J.  The  complaint  in  this  case 
contains  three  counts,  alleging  three  sep- 
arate and  distinct  causes  of  action.  The 
material  tacts  in  each  count  were  put  in 
issue  by  the  answer.  The  court  below 
found  on  all  of  the  issues,  under  one  count, 
in  favor  ot  the  plaintiff,  and  rendered  judg- 
ment in  bis  favor  as  prayed  for  in  said 
count.  No  findings  were  made  on  the  is- 
sues presented  by  the  other  two  counts  of 
the  complaint.  The  only  point  made  on 
this  appeal  is  that  the  court  below  failed 
to  find  on  all  of  the  material  issues  pre- 
sented by  the  pleadings,  and  therefore  the 
cause  should  be  reversed.  In  other  words, 
the  appellant  asks  us  to  reverse  a  judg- 
ment which  is  fully  sustuined  t>y  the  find- 
ings, because  issues  which  wore  material 
in  deterralDlng  another  and  different  cause 
of  action  were  not  found  upon.  This,  we 
think,  we  cannot  do.  All  of  the  issues 
necessary  to  sustain  tha  judgment  ren- 
dered were  found  upon.  Therefore,  the 
fact  that  entirely  separate  and  distinct  is- 
sues, which  might  have  been  the  basis  of 
another  and  different  judgment  than  the 
one  appealed  from,  and  which.it  found 
upon, could  nothaveatfected  the  judgment 
actually  rendered,  were  not  covered  by 
the  findings,  cannot  justify  a  reversal  of 
the  judgment  before  us.  Every  fact  ma- 
terial t«)  the  judgment  appealed  from  was 
found,  and  the  judgment  must  necessarily 
be  affirmed.  Roberts  v.  Haley,  f)5  Cal.  397, 
402.  ■»-  fac.  Rep.  385.  The  failure  to  find 
on  the  other  issues  was  not  prejudicial  to 
the  appellant,  and  for  that  reason  Is  not 
cause  for  reversal.  Murphy  v.  Bennett,  68 
Cal.  528,  9  Pac.  Rep.  738:  Mining  Co.  v. 
Deferrari,  62  Cal.  162;  McCourtney  v.  Fort- 
une, 67  Cal.  617. 

It  Is  contended  by  the  appellant  that  he 
was  entitled  to  a  finding  upon  the  other 
causes  of  action,  because  such  findings 
were  necessary  to  shield  him  from  another 
suit  tor  the  same  causes  of  action.  But 
we  do  not  understand  that  a  second  suit 
can  he  maintained  upon  those  causes  of 
action  because  findings  were  not  made 
thereon.  Each  ot  the  causes  of  action  al- 
leged were  put  in  issue,  and  the  presump- 
tion is  that  they  were  litigated, and,  if  the 
judgment  rendered  did  not  cover  these 
causes  of  action,  and  did  cover  the  other 
one  alleged,  it  must  be  presumed  against 
the  plaintiff  that  he  was  found  and  ad- 
judged to  be  entitled  tonothlngmorethan 
was  given  bira  by  the  judgment  rendered 
In  his  favor.    In  other  words,  the  judg- 
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ment  in  hla  favor  on  »  part  of  the  issue,  H 
he  were  to  bring  a  second  action,  would 
be  tuken  as  a  finding  and  judgment 
against  lilm  on  the  other  IssueB.  Of  course 
the  presumption  that  all  of  the  issues 
were  litigated  is  not  a  conclusive  presump- 
tion where  a  second  action  is  brought.  It 
may  be  shown  that,  as  a  matter  of  fact, 
they  were  not  litigated.  But,  if  this  were 
BO,  there  would  be  no  injustice  to  the  ap- 
pellant In  presenting  them  the  second  time 
for  adjudication.  So,  taking  either  view 
of  it,  he  was  not  harmed  by  a  failure  to 
find  upon  the  Issues  not  affecting  the  judg- 
ment appealed  from.  Judgment  and  order 
affirmed. 

We  concu  r :    Fox,  J. ;  Patekson,  J. 


S  Cal.  XTnrep.  297 
TATLOB  T. 


FOKD.     (No.  12,982.)  1 


(Supreme  Court  of  California.  Oct  18, 1890.) 
Right  to  Jcrt  TuiiX. 
Plaintiff  brought  an  action  under  Code 
Civil  Proc-.  Cal.  §  1U50,  allegiuK  that  defendant 
was  makine  a  claim  against  blm  for  money  upon 
a  protended  promissory  note;  that  the  exact  nat- 
ure of  the  claim  was  unknown  to  plaintiff;  and 
praying  that  defendant  be  compelled  to  set  forth 
the  nature  and  extent  thereof,  in  order  that  the 
court  might  determine  it  to  be  invalid.  Defend- 
ant answered  in  the  iotm  of  an  ordinary  com- 
plaint on  a  promissory  note,  and  to  this  plaintiff 
filed  a  reply,  alleging  fraud  in  procuring  the 
note,  mistake,  and  want  of  consideration.  Held, 
the  action  being  purely  statutory  and  equitable  in 
form,  the  reply  to  plaintiff's  answer  was  unnec- 
essary to  the  relief  sought,  and  he  was  not  enti- 
tled to  a  jury  trial  upon  the  issue  thereby  raised. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
F.  W.  Lawler,  Judge. 

Code  Civil  Proc.  Cal.  §  1050,  provides : 
"An  action  may  be  brought  by  one  per- 
son against  another  for  the  purpose  of 
determining  an  adverse  claim,  which  the 
latter  makes  against  the  former,  for  mon- 
ey or  property  upon  an  alleged  obliga- 
tion ;  and  also  against  two  or  more  per- 
sons, for  the  purpose  of  compelling  one  to 
satisfy  a  debt  due  to  the  other  for  which 
plaintiff  is  bound  as  a  surety." 

Chas.  F.  Hanloij,  for  appellant.  Page  & 
Eetls,  for  respondent. 

Works,  J.  This  action  was  brought  by 
the  appellant  under  section  1050  of  the 
Code  of  Civil  Procedure,  alleging  in  his 
complaint,  in  substance,  that  the  respond- 
ent was  making  an  adverse  claim  for  mon- 
ey against  him,  on  a  pretended  obligation, 
to-wit,  a  promissory  note:  that  the  exact 
nature  of  the  claim  was  unknown  to  the 
plaintiff;  that  no  suit  had  been  brought 
on  said  claim  ;  that  he  desired  that  said 
claim  be  brought  forward  and  determined; 
and  praying  that  the  defendant "  be  com- 
pelled to  set  forth  the  nature  and  extent 
of  said  claim,  and  the  particulars  thereof. 
In  a  concise  form,  and  that  any  cause  of 
action  that  he  pretends  to  have  be  fully 
alleged  against  this  plaintiff,  and  that 
thereupon  the  same  be  determined  by 
this  court  to  be  of  no  force  and  validity, 
and  that  the  plaintiff  have  judgment 
against  the  defendant ;  that  the  defendant 
1  Reversed  in  I>anc.    See  28 


take  nothing  nnder  said  claim ;  and  that 
the  plaintiB  recover  costs. "  The  defend- 
ant answered  by  alleging  that  the  plain- 
tiff was  indebted  to  him  in  the  sum  of  f  2,- 
600.44,  on  a  promissory  note,  a  copy  of 
which  note  is  set  out  in  the  answer.  This 
answer  is,  in  legal  effect,  the  same  as  an 
ordinary  complaint  on  a  promissory  note, 
and  prays  for  Judgment  in  like  manner. 
The  only  allegations  therein,  not  properly 
b(>longing  to  a  complaint  on  a  promis- 
sory note,  are  that  the  note  set  ont  is  the 
obligation  mentloaed  in  plaintiff's  com- 
plaint, and  a  denial  of  the  allegatioQ  in 
the  complaint  that  the  plaintiH  did  not 
know  the  exact  nature  of  the  defendant's 
claim.  The  plaintiff  treated  the  defend- 
ant's answer  as  a  cross-complaint,  so  far 
as  it  set  up  and  relied  upon  the  note,  and 
filed  an  answer  thereto,  alleging  fraud  in 
procuring  the  note,  mistake,  and  want  of 
consideration.  On  the  issues  thus  formed 
the  case  went  to  trial.  The  court  below 
foundfor  the  defend  ant,  and  rendered  judg- 
ment in  his  favor  on  the  note.  The  plain- 
tiff moved  for  a  new  trial,  which  was  de- 
nied, and  he  appeals.  The  plaintiS  de- 
manded a  jury  trial  as  to  what  he  claims 
were  the  legal  issues  formed  by  the  answer 
or  cross-complaint,  and  his  answer  of 
fraud,  mistake,  and  want  of  considera- 
tion. This  was  denied,  and  lie  complains 
that  this  was  error.  The  respondent  con- 
tends that  there  were  no  legal  insues  in 
the  case;  that  the  action  was  brought  by 
the  plaintiff;  that  it  was  statutory  and 
equitable  in  Its  nature;  that  the  issue  pre- 
sented was  made  by  the  complaint,  and 
the  answer  of  tb»  defendant;  and  that  tlie 
pleading  on  the  part  of  the  plaintiff  by 
way  of  answer  was  unnecessary  and  sn- 
perfluous.  The  question  is  not  entirely 
free  from  doubt,  but  we  think  that  the 
court  below  was  right  in  denying  the 
plaintiff  a  jury  trial.  The  real  issue  pre- 
sented by  the  pleadings  whs  whether  the 
defendant's  claim  was  a  pretended  one,  as 
alleged  by  the  plaintiff,  or  a  valid  one,  as 
averred  by  the  defendant.  If  un  invalid 
and  pretended  one,  asserted  aguinst  the 
plaintiff,  he  wat'  entitled  to  judgment  so 
declaring  it.  If  a  valid  one,  as  claimed  by 
the  defendant,  be  was  entitled  to  a  judg- 
ment to  that  effect,  and  that  it  be  enforced 
as  such.  The  plaintiff,  instead  of  waiting 
and  allowing  the  defendant  to  bring  bis 
action  on  the  note,  saw  fit  to  bring  a 
purely  statutory  action,  equitable  in 
form,  to  have  the  claim  declared  inyalid 
and  set  aside;  and  prayed  in  bis  complaint 
for  such  relief.  The  sole  object  of  his  com- 
plaint was  to  have  the  claim  presented 
that  he  might  have  it  so  declared  and  set 
aside.  It  was  only  necessary  for  the  de- 
fendant to  set  up  his  claim.  This  present- 
ed the  whole  issue.  No  pleading  was  nec- 
essary on  the  part  of  the  plaintiff  in  refei^ 
ence  to  the  defendant's  answer.  It  was 
not  a  cross-complaint,  nor  was  it  pleaded 
as  such.  Under  the  allegations  of  his  com- 
plaint the  plaintiff  might  have  proved  ev- 
ery fact  necessary  to  show  the  Invalidity 
of  the  defendant's  claim  without  further 
pleading.  This  was  the  gist  of  his  com- 
plaint, and  thevery  foundation  of  bis  right 
to  maintain  the  action.  The  fact  that  le> 
Pac.  441,  92  Cal.  419. 
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gal  Isenee,  Incidental  to  tbe  main  issue, 
which  is  equitable,  must  be  determined  in 
arriving  at  a  decision  of  the  case,  doesnot 
entitle  either  party  to  a  Jury  trial.  Down- 
ing V.  Le  Du,  82  Cal.  472,  23  Pac.  Rep.  202. 
In  this  case  the  cause  of  action  being  to 
declare  an  obligation  invalid,  and  to  set 
It  atiide,  the  real  issue  in  tbe  case  was  eq- 
iiitable,  and  the  plaintiff,  having  chosen 
this  equitable  remedy,  and  thus  brought 
the  defendant  into  court  to  meet  his  eq- 
uitable cause  of  action,  cannot  complain 
that  a  jury  trial,  which  would  have  been 
his  right,  if  he  had  allowed  the  defendant 
to  maintain  his  common-law  action  on 
the  note,  was  denied  him.  It  is  contended 
that  the  findings  of  the  court  below  were 
not  sustained  by  the  evidence,  and  that 
they  do  not  sustain  the  judgment.  There 
was  evidence  to  support  each  of  the  find- 
ings, and  the  weight  of  the  evidence  must 
be  left  to  the  determination  of  the  trial 
court.  The  findings  are  sufficient  to  up- 
hold the  judgment.  Judgment  and  order 
affirmed. 

We  concur:    Fox,  J. ;  P.^tekson,  J. 


8S  Cat.  m 

In  re  Wei-ch's  Est.vtk.  (No.  13,875.) 
iSwpreme  Court  of  California.  Oct  18,  1890.) 
Reuotal  of  Administbatok. 
The  court  made  an  order  allowing  a  fee  of 
$75,  to  be  paid  by  the  administrator,  to  an  attor- 
ney appointed  by  tbe  court  to  represent  absenb 
heirs  in  tbe  administration  of  an  estate.  Before 
paying  this  the  administrator  was  advised  by  his 
counsel  that  it  was  his  duty  so  to  do.  Thereafter, 
on  the  representations  of  the  attorney  that  he 
was  in  need  and  that  he  would  eventually  be  al- 
lowed a  fee  of  from  $750  to  $1,000  in  tbe  case,  the 
administrator  advanced  from  his  own  funds  to 
the  attorney  different  sums,  amounting  to  $212. 
The  attorney  then  presented  an  order  from  the 
court  for  ftioO,  which  the  administrator  paid, 
withholding  the  $212.  This  order  was,  in  fact, 
forged,  and  the  administrator  did  not  charge  the 
amount)  paid  to  the  estate,  but  paid  it  out  of  his 
own  money.  Certain  notes  belonging  to  the  es- 
tate were  by  order  of  the  comrt  deposited  in  a  cer- 
tain banii.  The  admiDistrator  obtained  an  ordor 
allowing  him  to  withdraw  the  notes.  After  I'Ol- 
lecting  them,  he  deposited  tbe  money  in  the  same 
banl£  in  his  own  name.  He  did  not,  however, 
mingle  it  with  his  own  money,  and,  in  fact,  had 
no  money  in  that  bank.  Held,  that  these  trans- 
actions did  not  show  the  administrator  dishonest 
or  Incompetent,  or  Justify  an  order  for  his  re- 
moval. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
J.  V.  CoFFKY,  Judge. 

John  T.  Greany,  for  appellant.  Ch&s.  A. 
Samner,  for  respondent. 

Works,  J.  This  is  an  appeal  by  an  ad- 
ministrator from  an  order  removing  him 
from  his  trust,  and  revoliing  his  letters. 
He  was  flrst  suspended  by  order  of  the 
court,  and  an  attorney  appointed  to  rep- 
resent some  non-resident  heirs,  who  filed 
a  petition  for  the  removal  of  the  adminis- 
trator, charging  him  with  neglect,  incom- 
petency, using  the  money  of  the  estate  to 
his  own  profit  and  advantage  and  to  the 
Injury  of  the  estate,  mingling  the  property 
of  the  estate  with  his  own,  to  the  danger 
and  detriment  of  the  estate;  that  his 
claims  with  respect  to  said  estate  were  ad- 


verse to  the  estate;  that  he  disobeyed,  lo 
letter  and  spirit,  the  lawful  orders  of  the 
court;  that  hefailed  toaccount  for  money 
and  property  of  the  estate  which  came 
into  his  hands,  orunder  his  control;  that, 
through  his  negligence  and  incompetency, 
he  paid  out  money  of  said  estate  upon  a 
forged  order  to  persons  not  entitled  there- 
to; and  that,  in  each  and  all  of  said  acts 
and  omissions,  he  had  exhibited  and  shown 
his  unfitness  and  Incompetency  to  be  or 
to  remain  such  administrator.  The  ad- 
ministrator denied  each  of  the  allegations 
of  the  petition,  and  upon  a  hearing  he  was 
removed  and  his  letters  revoked. 

We  have  gone  through  all  of  the  pro- 
ceedings of  the  court,  and  the  evidence  at 
the  hearing,  as  the.v  appear  in  the  record, 
and  have  searched  in  vain  for  any  evidence 
or  reason  for  removing  the  appellant 
from  his  trust.  There  are  only  two  of  the 
charges  made  in  the  petition  that  have 
even  a  semblance  of  evidence  to  support 
them,  viz. :  That  he  paid  out  money  of 
the  estate  on  a  forged  order ;  and  that  ho 
disobeyed  the  orders  of  the  court.  As  to 
the  first  charge,  the  facts  are  these,  as 
shown  by  the  evidence:  One  Price  was 
appointed  Ity  the  court  below  to  represent 
absent  heirs.  Subsequently  the  court 
made  an  order  allowing  him  a  fee  of  f75, 
as  such  attorney,  to  be  paid  by  the  ad- 
ministrator. Tbe  appellant,  on  the  oraer 
being  presented  to  him,  applied  to  his  at- 
torney, and  was  advised  that  it  was  his 
duty  to  pay  the  amount.  After  this. 
Price,  who  was  evidently  a  drunken  and 
unreliable  man,  applied  to  tbe  appellant 
for  small  amounts  of  money,  representing 
that  he  was  in  need,  and  that  he  would  be 
allowed  a  lee  of  from  $750  to  $1,000.  On 
these  representations  the  appellant  let  him 
have  money  until  tbe  amount  ran  up  to 
$212.90.  Price  then  applied  to  him,  repre- 
senting that  tbe  court  had  allowed  himafee 
of  $350,  and  askingthat  hepayhim  the  bal- 
ance of  the  amount  over  and  above  what 
he  had  already  received.  This  the  appel- 
lant refused  to  do.  He  then  said  he  would 
get  an  order  of  court,  and  subsequent- 
ly came  back,  accompanied  by  a  man, 
who.  It  was  claimed,  was  his  uncle,  and 
preHented  what  purported  to  be  an  order 
allowing  him  a  fee  of  $350.  He  was  tlien 
in  a  state  of  intoxication.  The  appellant 
refused  to  pay  the  money  to  him  in  his 
then  condition,  but  did  pay  It  to  his  uncle. 
The  order  upon  which  the  money  was  paid 
was  a  forgery.  It  does  not  seem  to  us  to 
beat  ail  surprising  that  the  administrator 
should  pay  the  money  under  such  circum- 
stances. He  had  a  right  to  presume  that 
a  member  of  the  bar,  who  had  the  indorse- 
ment of  the  court  in  the  form  of  an  ap- 
pointment to  represent  absent  heirs  in  an 
important  estate  running  away  up  in  the 
thousands,  would  not  commit  a  felony  to 
procure  the  small  sum  of  $137.10,  the  bal- 
ance actually  paid.  He  had  already  been 
advised  that  it  was  his  duty  to  pay  the 
attorney  his  fee  on  a  similar  order.  Be- 
sides, the  uncontradicted  evidence  shows 
that  not  a  dollar  of  this  money  was  paid 
out  of  tbe  money  of  the  estate,  or  charged 
against  it.  The  appellant  saystbat  be  let 
the  attorney  have  the  money  paid  before 
tbe    order    was  presented,   as    a    loan 
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oat  of  his  own  money  and  as  a  mat- 
ter ot  charity,  BupposInK  that  wbea  an  or- 
der was  made,  allowing  him  a  fee,  he 
could  withhold  the  amount  advanced,  and 
thus  mabe  himself  whole:  and  that,  when 
the  order  was  presented,  he  did  withhold 
the  amount  already  advanced,  and  paid 
him  the  balance  out  of  bis  own  money, 
supposing  the  order  to  be  genuine.  As  to 
the  second  of  the  charges,  there  were 
three  promissory  notes  belonging  to  the 
estate,  of  $10,000  each.  The  court  ordered 
that  these  notes  be  deposited  in  the  bank 
of  California  for  safe-keeping.  They  were 
BO  deposited.  Subsequently,  the  court 
made  orders  allowing  the  appellant  to 
withdraw  two  of  these  notes.  What  for 
does  not  appear,  and  no  subsequent  order 
was  made  with  reference  to  them.  They 
were  In  fact  withdrawn  by  the  adminis- 
trator for  the  purpose  of  collection.  They 
were  collected,  and  the  money  realized 
from  them  deposited  In  the  same  bank  in 
his  own  name.  He  did  not  mingle  the 
money  with  his  own,  as  he  appears  not  to 
have  had  any  money  of  his  own  on  de- 
posit In  that  bank.  He  did  deposit  there 
f  2,000  of  the  money  of  the  widow  of  the 
deceased, at  herrequcst,  and  for  safe-keep- 
ing. In  all  this  there  was  no  disobedience 
to,  or  violation  of,  any  order  of  the  court, 
in  Its  letter  or  si)irit.  The  only  claim 
made  Is  that  beshould  not  have  deposited 
the  money  in  his  own  name,  but  it  is  ap- 
parent that  he  anted  in  perfect  good  faith, 
and  without  any  intention  of  deviating 
from  the  orders  of  the  court,  or  from  bis 
duty.  Not  a  dollar  of  the  money  was 
ever  drawn  out  by  him,  or  used  for  his 
own  purposes.  It  was  shown  to  be  on 
deposit  in  the  bank  untouched  at  the  time 
he  was  removed.  Surely  there  is  nothing 
In  either  of  these  transactions  that  could 
Justify  an  order  of  the  court  branding  the 
appellant  as  either  dishonest  or  Incom- 
petent. The  evidence  tosupportthe  other 
charges  Is  even  less  satisfactory,  if  possi- 
ble, than  that  given  to  sustain  those  spe- 
cially mentioned.  While  it  is  the  duty  of 
the  courts  to  protect,  carefully,  the  inter- 
ests of  estates,  the  rights  ot  those  who 
are  appointed  to  take  charge  ol  and  man- 
age them  should  not  be  overlooked;  and 
an  administrator  should  not  be  removed 
except  for  good  and  sufficient  cause.  We 
are  thoroughly  sallsfled  that  no  such 
cause  existed  In  this  case.  The  appellant, 
as  the  proceedings  ol  the  court  show,  was 
proceeding  to  settle  and  close  up  the 
estate  with  reasonable  dispatch,  and  In 
an  entirely  proper  manner.  He  had  a 
claim  against  the  estate,  but  It  was  re- 
ferred to  a  referee,  who  heard  evidence  and 
reported  In  favor  of  its  allowance,  except 
as  to  a  small  sum  the  disallowance  ot 
which  in  no  way  reflected  upon  the  ad- 
ministrator. He  paid  $750  to  an  attorney 
for  the  estate  as  a  retainer,  which  was  re- 
ported by  him  In  his  first  account.  This 
was  also  referred  to  a  referee,  who  ap- 
proved ot  bis  action,  and  there  is  nc>  claim 
made  that  the  amount  paid  wascxcessive. 
His  account  filed  with  the  court  was  ap- 
proved by  a  referee,  except  as  to  some 
small  items  not  material  or  affecting  the 
fairness  or  integrity  of  the  administi-ator. 
itacb  and  all  of  these  reports  of  the  referee 


were  approved  by  the  court.  We  find,  on 
the  whole,  that  there  was  nojust  cause  or 
reason  tor  the  order  removing  the  admin- 
istrator, and  revoking  bis  letters.  Order 
reversed. 

We  concur :    Fox,  J. ;  Fatebsox,  J. 


DOTT  V.  Bassett. 

(Supreme  Court  of  Kansat.  Oct  11,  1890.) 
Tax-Sxlb — ^Pbtitios. 
In  a  suit  to  collect  delinquent  taxes  oo  real 
estate  bid  in  by  a  ooonty,  under  chapter  39  of 
the  Laws  ot  1877,  each  tract  of  land  or  town  lot 
shojld  be  described  in  the  petition,  to  give  the 
court  Jurisdiction  over  the  subject-matter.  Wbere 
a  petition  is  so  essentially  defective  as  to  show 
no  description  of  the  land  against  which  a  decree 
was  rendered  for  alleged  taxes,  held,  that  such 
judgment  and  decree  as  to  that  particular  tract 
of  land,  not  described  in  the  petition,  is  void  iix 
want  of  jurisdiction. 

(SyUdtnis  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Greenwood  county;  A.  L. 
Li.  Ha.mii.ton,  .Tudge. 

K.  P.  Kelley&nA  if.  S.  Smedley,toT  plain- 
tiS  Jn  error.  D.  B.  Fuller  and  A.  L.  Red- 
dea,  (or  defendant  in  error. 

Oreen,  C.  This  action  was  commenced 
by  the  plaintiff  in  error  on  the  8th  day  ol 
August,  1887,  to  recover  the  S.  E.  J^  ol  sec- 
tion 17,  township  23  S.,  of  range  10  E.,  in 
Greenwood  county,  basing  his  title  there- 
to upon  a  patent  from  the  United  States, 
dated  November  11, 1872.  to  A.  P.  Hamil- 
ton, who  conveyed  to  Alvin  Poor,  by  war- 
ranty deed,  November  25, 1878.  Poor  con- 
veyed the  land  to  the  plaintiff  in  error,  by 
warranty  deed.  February  4,  1879.  The  de- 
fendant in  error  claims  title  to  the  same 
land  under  the  following  state  of  facts: 
That  this  land  was  assessed  for  taxation 
in  1871,  and  sold  to  the  county  in  May, 
187L',  for  the  sum  ot  $4.84;  that  on  the  ZCt 
day  of  October,  1877,  an  action  was  com- 
menced in  the  district  court  of  Greenwood 
county,  to  subject  certain  pieces  ot  land  to 
the  payment  ot  taxes,  under  the  provis- 
ions ot  chapter  3»  of  the  Laws  of  1877.  A 
Judgment  was  rendered  at  the  May  term, 
1878,  ot  the  district  court  of  Greenwood 
county  tor  the  taxes  npon  the  land  in  con- 
troversy, for  the  year  1871,  and  the  penal- 
ties amounting  to  $19.91,  and  that  sum 
was  declared  to  be  a  lien  upon  said  land. 
An  execution  was  afterwards  issued,  and 
this,  with  other  lands,  was  bid  in  by  the 
county,  and  retained  until  the  repeal  ot 
chapter  39  of  the  Laws  of  1877.  On  the 
9th  day  of  January,  18S0,  the  board  of 
county  commissioners  of  Greenwood  coun- 
ty sold  some  14,000  acres,  Including  this 
land,  at  private  sale.  The  land  in  contro- 
versy has  always  been  vacant.  The  taxes 
for  the  year  1872,  and  each  year  since,  have 
been  paid  by  the  plaintiff  In  error  or  his 
grantors.  The  plaintiff  In  error  clniam 
that  the  taxes  assessed  against  said  land 
tor  the  year  1871  were  erroneous  and  void, 
as  the  land  was  not  entered  at  the  land- 
office  until  the  6th  day  of  June,  1871;  and 
that  the  entire  proceedings  In  the  district 
court  of  Greenwood  county  were  void,  In- 
cluding the  judgment  sale  and  deed  made 
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tborennder,  becanae  tiie  eonrt  bad  no  Jo- 
risdlction  over  the  land ;  that  the  petition 
filed  In  Bald  proceedlnKB  waa  InsnfBcient 
to  give  the  conrt  jurtsdlctlon  overthe  snb- 
lect-matter  of  the  action.  The  court  be- 
low found  that  the  defendant  In  error 
had  the  lesal  title  to  said  land,  and  quiet- 
ed the  same  In  him,  and  against  the  plain- 
tiff  in  error,  who  brings  the  case  here  (or 
review. 

The  question  (or  our  determination  ia 
whether  or  not  tbediatrlct  court  of  Green- 
wood county  acquired  Jurisdiction  of  this 
land  to  make  the  findings  and  render  the 
Judgment  it  did  in  the  proceedings  to  sell 
the  land,  under  chapter  39  of  the  Laws  o( 
1877,  for  the  taxes  of  1871.  If  the  court 
had  Jurisdiction,  the  Judgment  having  been 
of  record  more  than  five  years,  and  the 
land  being  vacant,  it  Is  claimed  by  the  de- 
fendant In  error  that  the  five-year  statute 
of  limitation  would  apply,  and  protect  the 
title  under  anch  proceedings,  no  matter 
bow  Irregular  they  might  be.  The  petU 
tlon  In  the  proceedings  to  (oreclose  the  al- 
leged tax-lien  upon  this  land  Is  entitled, 
"The  Board  of  County  Commissioners  of 
Greenwood  County,  Plaintiff,  vs.  The 
Nortb-£aHt  Quarter  of  Section  Seventeen, 
in  Township  Twenty-Two,  of  Bange  Ten, 
and  Other  Property,  and  T.  Ward  and 
Others,  Unknown,  and  All  Persons  Hav- 
ing or  Claiming  an  Interest  Therein,  De- 
fendants." The  (oUowlug  is  the  body  of 
the  petition:  "The  board  of  connty  com- 
missioners o(  Oroenwood  county,  the 
above-named  plaintiff,  complains  of  the 
north-east  quarter  of  section  seventeen,  in 
township  twenty-two,  of  range  ten,  and 
other  property,  tuid  T.  Ward  and  others, 
unknown,  and  all  persona  having  or 
claiming  an  interest  therein,  the  above- 
named  defendants,  and  alleges  that  the 
Buid  described  real  estate  was  sold  at  de- 
linquent tax-sale  in  said  county  on  the  7th 
day  of  May,  1872,  tor  the  delinquent  tax  of 
the  year  1871,  and  the  same  was  bid  In  by 
■aid  county,  and  has  ever  since  remained 
and  still  does  remain  unredeemed  from  the 
certificate  of  sale  untransterred,  and  that 
a  list  Is  hereto  attached,  marked  'Exhibit 
A,'  and  made  a  part  of  this  petition, 
which  shows  the  amount  of  tax  for  which 
said  real  estate  waa  sold,  including  penal- 
ties, rate  per  cent,  interest,  and  costs  of 
such  sale.togetber  with  the  amount  of  the 
subsequent  tax  levies  for  the  years  1872, 
1873,  lS74,  1876,  and  1876,  charged  up  to 
■aid  sale,  and  the  amount  of  the  penalties, 
interest,  and  costs  due  on  such  subsequent 
levies,  and  the  total  amount  of  all  taxes, 
penalties.  Interest,  charges,  and  ousts  now 
due  and  unpaid  on  said  duBcrlbed  real  es- 
tate, together  with  the  name  of  the  own- 
ers thereof,  as  appears  from  the  tax-rolls 
of  said  Greenwood  county.  And  plaintiff 
farther  alleges  that  none  of  the  said  taxes, 
penalties,  and  Interest,  charges  and  costs 
have  been  paid,  but  that  the  sura  of  three 
thousand  and  sixty-five  dollars  and  twen- 
ty-two cents,  being  the  aggregate  sums  so 
due  and  unpaid,  as  aforesaid,  is  now  due 
and  payable.  And  the  plaintiff  further  al- 
leges that  the  above-named  def<>ndaut8 
each  haa  or  claims  some  interest  in  and  to 
Baid  described  real  estate,  the  extent  and 
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natate  of  which  is  unknown  to  this  plain- 
tiff, except  that  they  appear  from  the  rec- 
ords of  said  county  to  he  the  owners  there- 
of, and  plaintiff  alleges  that  their  in- 
terests are  that  o(  owners. "  The  statute 
under  which  this  action  was  commenced 
required  a  petition  to  be  filed  containing 
a  list  of  such  real  estate,  describing  the 
landB,  lots,  or  pieces  of  ground,  on  which 
Bucb  taxes  were  due  and  unpaid.  The  pe- 
tition is  agaluBt  the  N.  E.  %  of  section  17, 
in  township  22,  range  10,— not  the  land  (or 
which  suit  is  brought  in  this  action,— and 
other  property,  and  nowhere  in  tbe  body 
of  the  petition  describes  tbe  land  In  ques- 
tion In  this  action.  The  allegation  is  that 
said  described  real  estate  was  sold  at  de- 
linquent tax-sale  in  said  county  on  the  7th 
day  of  May,  1872.  for  the  delinquent  taxes 
for  the  year  1871,  and  the  same  was  bid  in 
by  the  county,  and  remains  unredeemed, 
and  the  certificate  of  sale  nntransferred, 
and  that  a  list  is  attached  and  made  a 
part  of  the  petition,  which  shows  the 
amount  of  tax  for  which  said  real  estate 
waa  sold,  including  penalties  and  tax  lev- 
ies  for  subsequent  years.  This  could  not 
possibly  refer  to  any  other  land  than  that 
described  in  the  petition.  But  one  tract 
of  land  is  described  in  the  petition,  and 
the  reference  in  each  sentence  is  to  said  de- 
scribed real  estate.  Did  tbe  court  acquire 
Jurisdiction  from  this  petition  to  aeU 
the  S.  E.  }i  of  section  17.  township  2S, 
range  10?  We  do  not  think  the  peti- 
tion contained  sufficient  matter  to  chal- 
lenge the  attention  of  the  court,  and  thus 
give  the  court  jarisdlctlon.  If  It  did  not, 
the  Judgment  Ib  void,  as  a  Judgment  ren- 
dered without  Jurisdiction  of  the  subject- 
matter  is  void,  and  a  Judgment  rendered 
upon  a  petition  not  alleging  a  cause  of  ac- 
tion or  pretense  of  a  cause  of  action  la 
void.  Greer  v.  Adams,  6  Kan.  206;  Wap. 
Proc.  In  Rem.  §  60.  We  think  a  fair  Inter- 
pretation of  the  petition  filed  in  the  dis- 
trict court  of  Greenwood  county  to  fore- 
close the  alleged  tax-lien  upon  the  land 
in  controversy  In  this  action  falls  to 
show  such  a  description  aa  the  statute  re- 
quired ;  and  the  petition  is  so  essentially 
defective,  as  to  show  a  want  of  Jurisdic- 
tion in  the  court  below  over  this  partic- 
ular tract  of  land,  and  the  court  erred  in 
rendering  judgment  for  the  defendant  for 
the  recovery  of  this  land.  We  recommend 
that  the  Judgment  of  the  court  below  be 
reversed,  and  this  cause  remanded  for  a 
new  trial. 

Feb  Cubiam.    It  is  so  ordered.    All  the 
Justices  concurring. 


State  v.  Tilnet. 


(44  Kan.  SSI) 


(5u2>rem«  Court  of  Kcmias.    July  8,  IBM.) 
OnoNAi.  Law— APFBAir— Bnx  or  BxcBrriom. 
Tbe  only  way  the  evidence  In  a  criminal 
proMCUtlon  can  be  made  a  part  of  the  rooord  i* 
by  UU  of  exceptions.    U  brought  to  this  oonrt  In 
any  other  way  it  will  not  be  considered. 
(Syllabus  by  Strang,  C.) 

CommisMonera'  declRion.  Appeal  from 
district  court,  Marshall  county;  E.Huxca- 
INSON,  Judge. 


Digitized  by 


Google 


946 


PACIFIC  BEPOBTEB.VOL.24. 


(Kan. 


Case  Jt  Moss,  lor  appellant.  L.  B.  Kel- 
Jogff,  .^tty.  Gon.,  and  W.  A.  Calderhead, 
for  appellee. 

Strang,  C.  This  la  an  appeal  from  the 
district  court  of  Marahall  county,  and, 
though  the  evidence  BeemB  to  nccompany 
the  record,  an  e.\nnilnatlon  thereof  shows 
no  bill  of  e.xceptioHH.  The  evidence  comes 
here  with  no  other  Identification  than  the 
certificate  and  affidavit  of  the  stenog- 
rapher of  said  court.  Paragraph  .5287, 
Gen.  St.  188!»,  provides  that  bills  of  excep- 
tions in  criminal  cases  shall  be  settled, 
signed,  and  filed,  as  allowed  In  civil  ac- 
tions. Paragraph  4.398,  Gen.  St.  1889,  pro- 
vides that  bills  of  exceptions  shall  be  al- 
lowed anil  signed  by  the  judge,  and  filed 
with  the  pleadings,  and  then  the  matters 
therein  contained  become  a  part  of  therec- 
ord  of  the  case.  The  signing  of  a  bill  of  ex- 
ceptions is  a  judicial  act,  which  cannot  be 
supplied  by  any  agreement  of  the  parties, 
or  certificate  of  the  clerk.  Whitzell  v. 
Forgler,  30  Kan.  52«,  1  Pac.  Rep.  823,  and 
authorities  there  cited.  To  make  the  evi- 
dence in  the  case  a  part  of  the  record,  It 
must  be  included  in  a  bill  of  exceptions,  al- 
lowed and  signed  by  the  court,  and  or- 
dered to  be  made  a  part  of  the  record. 
State  V.  Carr.37  Kan.  421,  1.5  Pac.  Rep.  603. 
In  State  v.  McClintock,  37  Kan.  40, 14  Pac. 
Rep.  511,  the  court  held  that'Mn  a  criminal 
prosecution,  the  only  way  to  make  the 
testimony  of  the  witnesses  Introduced  on 
the  trial  a  part  of  the  record,  whether  the 
testimony  is  taken  by  a  stenographic  re- 
porter or  not,  is  to  embody  such  testi- 
mony In  a  bill  of  exceptions,  allowed  and 
signed  by  the  trial  court."  In  that  case 
the  evidence  was  not  preserved  by  a  bill 
of  exceptions,  but  was  made  a  part  of  the 
record  of  the  case  as  presented  in  this 
court  upon  the  certificate  of  the  official 
stenographer  of  the  court  in  which  the 
case  was  tried.  In  this  case.  In  addition 
to  the  certificate  of  the  stenographer  at- 
tached to  the  copy  of  the  evidence,  there 
Is  an  affidavit  of  the  stenographer  that 
the  copy  of  the  evidence  is  a  true  copy. 
Counsel  for  the  appellant  ask  this  court, 
upon  the  strength  of  this  alfidavlt.to  con- 
sider the  evidence  a  part  of  thei-ecord.  We 
do  not  think  the  affidavit  helps  the  mat- 
ter any,  and  we  decline  to  disturb  the 
practice  as  settled  in  this  court.  Counsel 
also  raise  a  question  upon  the  informa- 
tion. They  say  the  information  fails  to 
show  the  names  of  the  witnesses  indorsed 
thei-eon;  that  a  statute  of  our  state  re- 
quires the  names  of  witnesses  to  bein- 
doi-sed  on  the  information.  That  being 
the  case,  and  none  being  indorsed  on  the 
information  in  this  case,  the  presumption 
Is  that  appellant  was  convicted  without 
any  evldeiice.  But  the  judgment  in  the 
case,  which  is  properly  a  part  of  the  rec- 
ord here,  recites  that  testimony  on  behalf 
of  both  the  plaintiff  and  the  defendant  in 
the  case  was  introduced  and  heard  by  the 
jury.  The  condition  of  the  record  in  this 
case  Is  such  that  we  can  do  nothing  but 
affirm  the  judgment  of  the  trial  court. 

Per  Curiam.  It  Is  so  ordered ;  all  the 
justices  concurring. 


Brook  t.  Latimer. 

{Supreme  Court  of  Kanxus.  Oct.  11,  1890.) 
Fakol  Eviubxce. 
Parol  evidence  is  admissible  to  show  that 
a  promissory  note  for  the  payment,  of  $10,000,  exe- 
cuted by  a  daughter  to  her  father,  and  made  pay- 
able on  demand,  was  in  fact  executed  Dy  the 
daugrhter  and  received  by  the  parent  as  a  mere 
receipt  or  memorandum  of  an  advancement  made 
by  the  parent  to  the  child,  and  that  a  mutual  un- 
derstanding was  had  at  the  time  of  its  execution 
and  delivery  that  payment  thereof  would  never 
be  demanded  or  enforced. 

(Syllabus  by  Simpson,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Andereon  county;  A.  W. 
Bp;.n8o.v,  Judge. 

Jame.si>.  iSnorfrfj^,  for  plaintiff  In  error. 
Johnson,  Poplin  <ft  Johnson,  and  M.  L. 
Ritchie,  for  defendant  lu  error. 

Simpson.  C.  The  plaintiff  in  error.  I.  J. 
Brook,  i)resented  to  the  probate  court  of 
Anderson  county  for  allowance  a  promis- 
sory note  against  the  estate  of  Jessie  E. 
Latimer  (who  was  his  daughter,  inter- 
married with  Walter  Latimer)  that  reads 
as  follows:  "^10,000.  On  demand  I  prom- 
ise to  pay  to  I.J.  Brook  ten  thousand  dol- 
lars, value  received,  this  12th  day  of  June, 
A.  D.  1882.  Jkssik  E.  BiiooK."  Upon  hear- 
ing, the  probate  court  disallowed  the 
claim,  and  an  appeal  was  taken  to  the  dis- 
trict court,  where  the  case  was  tried  by 
the  court  and  a  jury  on  the  same  plead- 
ings upon  which  It  was  heard  in  the  pro- 
bate court.  These  consisted  of  the  verified 
claim  of  the  plaintiff  in  error  for  f  10,000. 
and  the  answer  of  the  administrator  of 
the  estate  of  Jessie  E.  Latimer.  This  an- 
swer denied  the  execution  of  the  note,  de- 
nied any  indebtedness  by  Jessie  at  the 
time  of  her  death  to  herfather.and  further 
alleged  that,  at  the  marriage  of  Jessie, 
hsr  lather,  the  plaintiff  in  error,  made  an 
advancement  of  property  and  money  to 
her;  that  she  received  an  advancement  out 
of  her  father's  estate;  and  that  the  in- 
strument presented  for  allowance  against 
her  estate  was  intended  only  to  show  the 
amount  of  money  and  property  advanced 
to  her  whenever  it  became  necessary  to 
make  a  final  settlement,  and  a  fair  distri- 
bution ofthe  estate  of  herfather.  The  trial 
in  the  district  court  of  Anderson  county 
resulted  in  a  verdict  and  Judgment  for  the 
defendant  In  error.  A  motion  for  a  new 
trial  was  overruled,  and  the  cause  brought 
here  for  review. 

The  various  rulings  of  the  trlalcourt  up- 
on the  admission  of  evidence,  and  the  ex- 
ceptions to  the  instructions  given  to  the 
jury,  now  urged  here  as  erroneous, are  all  de- 
pendent upon  theonecontrolling  question, 
as  to  whether  or  not  an  absolute  promise. 
In  writing,  to  pay  a  certain  amount  of 
money,  gi  ven  by  a  child  to  a  parent,  may 
be  shown  to  be  Intended  between  the  par- 
ties to  It  as  a  mere  receipt  or  memoran- 
dum to  show  that  the  parent  had  made 
an  advancement  of  that  amount  of  prop- 
erty and  money  to  his  child,  and  that  it 
was  the  Intention  of  the  parent  that  it 
should  never  be  collected.  If  in  an  action 
such  as  this,  to  enforce  the  payment  of  the 
demand  note,  such  a  showing  is  permitted. 
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then  this  JodgrmentmuBt  be  affirmed ;  bnt. 
If  such  evidence  of  intention  to  make  an 
advancement  is  not  admiasible,  tbe  Judf?- 
ment  must  be  reversed. 

An  advancement  is  an  irrevocable  gilt 
by  a  parent  to  a  child  in  anticipation  of 
BUGh  child's  futnre  share  ot  the  parent'ses- 
tate.  In  many  of  the  states  their  statutes 
prescribe  vrhat  evidence  Is  necessary  to  es- 
tabllsh  the  fact  of  advancement,  as  in 
Maine,  Massachusetts,  and  Vermont, 
where  there  shall  be  a  declaration  to  that 
effect  In  the  grant  or  gift  of  the  parent,  or 
a  charge  by  the  intestate,  or  an  acknowl- 
edgment in  writing  by  the  child.  In  some 
of  the  states  where  there  are  no  statutory 

Srovisions  like  those  cited  from  Maine, 
[assachusetts,  and  Vermont,  it  has  been 
held  that  the  declarations  ot  the  parent 
before,  after,  and  at  tbe  time  of  the  trans- 
action are  admlsnible  in  evidence  to  show 
the  intention  to  make  an  advancement. 
Blltchell  v.  Mitchell,  8  Ala.  414;  Autrey  v. 
Antrey,  87  Ala.  614;  Butler  v.  Insurance 
Co.,  14  Ala.  777;  Merrill  v.  Rhodes,  87  Ala. 
449;  Smith  v.  Smith,  21  Ala.  761;  Fennell 
V,  Henry,  70  Ala.  484;  Phillips  v.  Chap- 
pell,  16  Ga.  16;  Dillman  v.  Cox,23  Ind.  440; 
Woolery  v.  Woolery,  29  Ind.  249;  Middle- 
ton  V,  Mlddleton,  31  Iowa,  151;  Cecil  v. 
Cecil,  20  Md.  153:  Graves  v.  Spedden,  46  Md. 
527;  Kingsbury's  Appeal,  44  Pa.  St.  460; 
Morris  v.  Morris,  9  Heisk.  814;  Watkins  v. 
Toung,  31  Grat.  84.  Our  statute  provides 
"  that  property  given  by  an  intestate,  by 
way  of  advancement,  to  an  heir,  shall  be 
considered  part  ot  the  estate,  so  far  as  re- 
gards tbe  division  and  distribution  there- 
of, and  shall  be  taken  by  such  heir  to  wards 
his  partot  theestate  at  whatit  would  now 
be  Worth,  if  in  the  condition  in  which  it  was 
BO  given  him;  but  If  such  advancement 
exceeds  the  amount  to  which  he  would  be 
entitled,  be  cannot  be  required  to  refund 
any  portion  thereof . "  Comp.  Laws  Kan. 
1886, SS 2264-65.  TbesestatutoryproTisions 
render  us  no  i^d  In  thesolution  of  theques- 
tion  we  are  conBidering,  as  they  establisb 
no  mle  of  evidence  by  which  the  fact  of 
advancement  can  be  shown.  While  there 
are  numerous  decisions  ot  this  court  con- 
tained in  almost  every  volume  of  oar  Re- 
ports upon  questions  affecting  tbe  admis- 
sion of  parol  testimony  to  vary  or  contra- 
dict tbe  express  terms  of  a  written  con- 
tract, the  exact  question  here  presented  has 
not  been  discussed  or  decided.  TheTarloua 
caseBin  this  state  alluded  to  In  the  briefB  of 
counsel  do  not,  in  oar  Judgment,  in  any 
way  indicate  orcontrol  the  decision  of  the 
case  at  bar.  The  question  of  advance- 
ment in  all  cases  is  entirely  dependent  on 
the  Intention  of  the  donor.  Tbat  inten- 
tion can  t>e  twst  ascertained  by  the  decla- 
rations of  the  parent  at  tbe  time  of  the 
transaction,  and  by  his  acts  done  and  per- 
formed in  pursuance  of  his  declarations. 
In  manycases.fals  declarations  made  prior 
to  the  advancement,  or  his  statements 
made  thereafter,  are  admissible  to  eetablish 
tbetact.  Itmaybeestabllshedbytheadop- 
tlon  of  a  partiealar  rale  or  system  in  tbe 
treatment  of  his  ctaildren,  with  respect  to 
gifts,  or  loans  of  money,  or  by  a  general 
policy  adopted  with  reference  to  his  dona- 
tions to  the  members  of  hia  family.    The 


doctrine  ot  advancement  Is  In  aM  of  that 
eqnal  and  impartial  distribution  of  tlie  es- 
tate of  an  intestate  that  has  become  the 
fixed  policy  of  this  state  by  long-contin- 
ued statutory  enactment,  so  that  equality 
between  the  heirs  is  equity  as  well  as  stat- 
utory command.  We  do  not  deem  the  ad- 
mission of  evidence  tending  to  show  that 
a  promissory  note,  absolute  by  its  ex- 
press terms,  is  a  mere  evidence  ot  an  ad- 
vancement by  a  parent  to  a  child,  to  be  a 
violation  of  that  rule  ot  evidence  that  for- 
bids a  written  Instrument  to  be  varied  or 
contradicted  by  parol.  The  numerous  re- 
ported cases,  Including  deeds  that  recite  a 
moneyed  consideration,  bonds  under  seal, 
and  promissory  notes  in  absolute  terms, 
Justify  the  admission  of  such  evidence,  on 
tbe  principle  that  the  consitleratioii  recit- 
ed in  the  instrument  is  always  subject  to 
Judicial  inquiry.  This  court  is  usually  lib- 
eral in  the  application  of  the  rule  that  per- 
mits such  inquiry.  In  almost  every  re- 
ported case  in  which  the  controlling  ques- 
tion was  whether  or  nut  such  parol  evi- 
dence was  admissible  to  show  that  some 
written  instrument  of  indebtedness  taken 
by  a  parent  from  a  child  was  in  fact  a 
mere  receipt  or  memorandum  of  an  ad- 
vancement, it  is  held  that  such  evidence 
should  be  received.  This  case,  however, 
differs  from  all  the  reported  cases  that 
have  been  cited,  or  that  we  have  exam- 
ined, in  this  respect.  The  parent  that 
made  the  advancement  is  still  alive,  and 
is  now  insisting  that  the  memorandum  or 
receipt,  showing  the  amount  of  the  ad- 
vancement at  the  time  it  was  made,  is 
both  prima  fHcie  and  conclusive  evidence 
of  a  debt.  We  have  already  stated  that 
an  advancement  Is  an  irrevocable  gift, 
and  it  has  been  repeatedly  held  that  a 
donor  cannot  change  an  advancement  in- 
to a  debt  or  trust.  Haverstock  v.  Sar- 
bacb,  1  Watta  *  3.890;  Miller's  Appeal,  81 
Pa.  St.  337;  Sherwood  v.  Smith,  2{  Conn. 
616 ;  Arnold  v.  Barrow,  2  Fat.  &  H.  1 ;  Dad- 
ley  V.  Bosworth,  10  Humph.  9;  Thomp- 
son's Appeal,  42  Pa.  St.  845 ;  Cleaver  v.  Kirk, 
8  Mete.  (Ky.)  270.  Applying  the  principle 
that  parol  evidence  is  admissible  to  prove 
the  intent  of  the  parent  to  the  facts  de- 
veloped on  the  trial,  we  have  an  abiding 
faith  that  there  is  not  only  some  evidence 
to  support  the  verdict  of  the  jury,  but  that 
it  was  rendered  in  accordance  with  the 
preponderance  of  the  evidence,  and  it 
therefore  becomes  car  duty  to  recommend 
an  affirmance  of  the  Judgment  of  the  dis- 
trict court  of  AndeiBon  county. 

Pkr  CtTHUM.    It  !«  BO  ordered;  all  the 
Jnsttees  concurring. 


Sumi  et  at. 


(44  Kan. 
T.  BUBUlfOBAM. 


487) 


(AiprwM  Court  <ff  Kannu.    Oct  11,  1880.) 
AnvAL— ONBonom  "WAmth-Jxmt  Tbui. 

Where  a  party  objects  to  the  referenoeof  • 
cause,  and  demands  a  jury  trial,  which  obiecUon 
and  demand  are  overruled,  but  subsequently  con- 
sents to  tbe  appointment  of  a  referee,  he  will  be 
heZd  to  have  abandoned  his  farmer  objeotlon  and 
demand,  and  to  have  waived  a  Inry  trial  and  tha 
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right  to  lotlat  on  the  arror,  if  my  them  was,  in 
the  lliBt  order  of  the  court  denying  snoh  trial. 
(SyllahtM  by  the  Court) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Grates,  Jud^e. 

J.  A.  Smttb,  for  plaintiffs  in  error.  Can- 
ntngbHm  &  McCarthy,  for  defendant  In  er- 
ror. 

JoH.NSTON,  J.  E.  P.  Burlingham,  who 
was  a  general  agent  of  the  New  York  Life 
Insurance  Company,  engaged  W.  R.  Sniel- 
ser  to  Boltcit  applications  for  insnrance  on 
the  lives  of  persons  acceptable  to  the  com- 
pany, and  to  collect  and  pay  over  premi- 
ums on  such  Insurance,  when  effected. 
Smelser  executed  and  delivered  a  bond  in 
the  sum  of  91,000  to  Burlingham,  with  F. 
E.  Smith  and  E.  N.  Weaver  as  sureties, 
conditioned  that  he  would  faithfully  carry 
out  hla  engagements,  and  pay  over  to 
Burlingham  the  moneys  received  by  him 
as  premiums.  Smelser  procured  numer- 
ous persons  to  takeout  irsurance  policies, 
and  collected  the  premiums  thereon :  and, 
onfalllng  to  account  and  pay  over  to  Bur- 
lingham the  moneys  so  received,  this  ac- 
tion was  brought,  in  which  it  was  alleged 
that  there  was  due  from  Smelser  to  Bur- 
lingham the  sum  of  9S,381.83.  Judgment 
for  that  amount  was  asked  against  Smel- 
ser, and  against  the  sureties  upon  the 
bond  to  the  extent  of  their  liability.  When 
the  case  came  on  for  trial,  the  plaintiff  be- 
low requested  the  court  to  refer  the  case, 
for  the  reason  that  It  involved  the  taking 
of  a  long  account  between  the  parties. 
The  defendants  Smelser  and  Weaver  con- 
sented to  a  reference,  but  the  defendant 
Smith  objected,  and  demanded  a  Jury 
trial.  Tho  objection  and  demand  were 
overruled,  and  the  cause  referred.  The  re- 
port of  the  referee  showed  a  balance  due 
from  Smelser  to  Burlingham  of  $1,408.13, 
for  which  judgment  was  rendered  against 
Smelser,  and  ajudgment  for $1,000  was  giv- 
en against  Smith  and  Weaver,  the  sureties 
upon  Smelser's  bond.  Error  Is  assigned 
on  the  ruling  of  the  court  appointing  a 
referee. 

The  plaintiffs  in  error  are  not  In  a  posi- 
tion to  question  the  authority  of  the 
court  to  compel  a  reference  of  the  canse. 
Tlie  pleadings  showed  that  a  somewhat 
long  and  'itrlcate  account  must  be  exam- 
ined, bnt  the  question  of  wbetlier  a  com- 
I)ul8ory  reference  could  be  made  by  the 
court  is  not  necessarily  Involved  In  the 
oise,  and  will  not  be  decided.  It  is  true 
that  Smith  at  first  objected  to  a  refer- 
ence, and  demanded  a  jury  trial,  but  it 
further  api)ears  from  the  record  that  he, 
with  all  the  other  parties,  subsequently 
consented  that  a  referee  should  he  ap- 
pointed, and  the  person  so  agreed  upon 
by  them  was  appointed  by  the  court,  and 
served  as  referee.  Instead  of  insisting  up- 
on and  availing  himself  of  his  objection 
and  demand,  he  joined  with  the  other  par- 
ties, and  consented  to  the  appointment  of 
a  referee.  The  two  positions  are  abso- 
lutely inconsistent,  and,  in  taking  the  lat- 
ter, he  must  be  held  to  have  abandoned 
his  former  objection  and  demand.  The 
subsequent  consent  and  agreement  to  the 
appointment   of   a  referee  constituted  a 


waiver  of  any  right  to  a  trial  by  Jury 
which  he  might  have,  and  cured  the  error, 
it  any  there  was,  in  the  first  order  of  the 
court  denying  the  demand  for  a  Jury  trial. 
The  judgment  of  the  district  court  will  be 
affirmed.    All  the  justices  concurring. 


State  t.  Bbadt. 
(Supreme  Court  o/  Kanmu.    Oct  11,  ISSdk) 
TjIbkl — Criwtnu.  Pbosecutiom — EvrosiroB. 

1.  The  followinjt  words:  "'Tlsnow  almost 
forg^jtten  that  Qovemor  Harvey  pardoned  his 
own  brother  out  of  the  penitentiary.  The  convict 
Harvey  had  been  sent  to  Lansing  from  Salina," — 
published  in  a  newspaper,  if  false,  are,  under  the 
facts  and  circumstances  surrounding  this  case, 
libelous. 

2.  To  constitute  criminal  libel,  it  is  not  nec- 
essary that  Hie  alleged  libelous  article  reflect  up- 
on the  conduct  of  any  particular  person,  but,  if 
directed  against  a  family,  it  is  libelous. 

S.  In  pioaeoutiona  for  libel,  it  is  not  neces- 
sary to  prove  express  malice,  where  the  alleged 
libelous  article  is  libelous  per  ae. 
(^Syllabus  by  Green,  C. ) 

Commissioners'  decision.  Appeal  from 
district  court,  Morris  county;  M.  B.  Nich- 
oi.so.\.  Judge. 

Mobler  &  MilUken,  for  appellant.  £..  B. 
Kellogg,  Atty.  Gen.,  J.  K.  Owens,  and  R. 
A.  Lovitt,  for  appellee. 

Grern,  0.  This  case  cornea  here  on  ap- 
peal from  the  district  court  of  Morris  coun- 
ty, where  the  defendant  was  proi<ecuted 
and  convlct«d  of  criminal  libel  for  pub- 
lishing, in  the  Sallna  Dally  Republican,  of 
which  he  was  the  proprietor,  at  Sallna, 
Kan.,  on  the  12th  day  of  November,  1889, 
the  following  statement:  "'Tlsnow  al- 
most forgotten  that  Governor  Harvey 
pardoned  his  own  brother  out  of  the  pen- 
itentiary. The  convict  Harvey  had  been 
sent  to  Lianslng  from  Sallna. "  Tlieinforma- 
tlon  charged  that  the  libel  was  published 
of  and  concerning  James  M.  Harvey,  John 
A.  Harvey,  George  E.  Harvey,  Z.  T.  Har- 
vey, J.  E.  Harvey,  and  W.  S.  Harvey. 
The  evidence  showed  that  Dr.  W.  S.  Har- 
vey was  a  resident  of  Sallna  at  the  time 
of  the  publication,  and  a  brother  of  Ex- 
Governor  James  M.  Harvey.  The  publi- 
cation was  admitted.  The  claim  is  made 
by  the  defendant  that  the  language  pub- 
lished was  not  libelous  per  se;  that  the 
court  below  erred  In  not  giving  the  fol- 
lowing Instruction  to  the  Jury :  "Theput*- 
licntlnn  charged  as  libelous  In  this  case  Is 
not  libelous  per  se;  and  before  the  jury 
can  find  the  defendant  gnilty  in  this  case, 
express  malice  must  be  proven."  This  in- 
struction was  refused  by  the  trial  court, 
and  the  following  given:  "I  instruct  you, 
gentlemen  of  the  jury  that  to  print  and 
publish,  concerning  any  person,  that  he 
has  been  a  convict  In  the  state  peniten- 
tiary of  the  state  of  Kansas,  Is  libelous 
perse,  unless  the  same  is  true;  and  in  this 
connection  I  further  instmct  you  that 
ther«  is  no  attempt  on  the  part  of  the  de- 
fendant in  this  case  to  prove  the  tmtb  of 
the  matter  charged  as  lit>elons,or  to  show 
that  the  same  was  published  for  Jastifl- 
able  ends. " 

1.  The  defendant  insists  that  the  above 
instruction  glv^  by  the  court  was  erro- 
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neouB  ae  applied  to  this  case,  and  ei^atly 
prejudiced  the  8ubHtantlal  righta  of  the  de  ■ 
fendant.  Tbls  Is  the  decisive  and  cuntrol- 
linK  question  in  this  case.  Ordinarily,  the 
instructions  to  the  jury  should  be  consid- 
ered toKPther,  and  a  judgment  will  not  be 
reversed  because  some  one  of  them  falls  to 
state  the  law  applicable  to  the  facts  with 
sufficient  qualifications,  provided  the  de- 
fects becured  in  other  instructions.  Bice  v. 
City  of  Des  Moines.  40  Iowa,  638;  State  v. 
Maloy,  44  Iowa,  104.  In  the  eleventh  in- 
struction, which  Ih  complained  of,  tbecourt 
said  to  the  jury  that  to  print  and  publish 
concerning  any  person  that  he  had  been  a 
convict  was  libelous  perse,  unless  thesame 
was  true.  We  see  no  error  in  this,  taken  in 
connection  with  the  instructions  as  an  en- 
tirety. "Liber*  has  been  defined  by  Judge 
Stofy  to  be  any  publication,  the  tendency 
of  which  is  to  degrade  and  injure  another 
person,  or  to  bring  him  into  contempt, 
hatred,  or  ridicule,  or  which  accuses  him 
of  a  crime,  punishable  by  law,  or  of  any 
act  odious  and  disgrucetui  in  society. 
Dexter  v.  Spear,  4  Mason,  115;  Newell, 
Defam.  37.  In  this  case  the  alleged  li- 
bel charged  that  Gov.  Harvey  had  par- 
doned bis  own  brother  out  of  the  peniten- 
tiary; that  the  convict  Harvey  had  been 
sent  to  Lansing  from  Salina.  This  was 
certainly  charging  that  one  of  the  Harvej- 
brothers  bad  been  convicted  of  a  felony, 
and  comes  clearly  within  the  definition  of 
'•  libel, "  as  defined  by  the  crimes  act :  "  A  li- 
bel is  the  malicious  defamation  of  a  person 
made  public  by  any  printing,  writing, 
sign,  picture,  represtntatlon,  or  effigy, 
tending  to  provoke  him  to  wrath,  or  ex- 
pose him  to  pnbllc  hatred,  contempt,  or 
ridicule,  or  to  deprive  him  of  the  benefits 
public  confidence  and  social  intercourse, 
or  any  malicious  defamation,  made  public 
as  aforesaid,  designed  to  blacken  and  vili- 
fy the  memory  of  one  who  is  dead,  and 
tending  to  scandalize  or  provoke  his  sur- 
viving relatives  and  friends. "  Paragraph 
2444,  Gen.  St.  1889.  To  call  a  person  a  re- 
turned convict,  or  otherwise  to  falsely  im- 
pute thathehas  been  tried  and  convicted  of 
a  criminal  offense,  is  actionable.  Newell, 
Defnm.lOO;  Fowler  v.  Dowdnev,2  Moodv 
&  R.  119;  Bell  V.  Byrne,  13  East,  5r>4.  We 
think  the  trial  court  committed  no  error 
in  giving  the  eleventh  instruction. 

2.  The  appellant  again  contends  that 
the  statement  published  referred  to  no 
particular  one  of  the  Harvey  family  as 
having  been  a  prison  convict.  While  this 
objection  might  be  urged  with  some  force 
In  a  civil  suit  for  damages,  we  do  not 
think  it  is  good  in  a  criminal  prosecution 
for  libel.  The  law  is  elementary  that  a 
libel  need  not  be  on  a  particular  person, 
but  may  be  upon  a  family,  or  a  class  of 
persons,  if  the  tendency  of  the  publication 
is  to  stir  up  riot  and  disorder,  and  incite 
to  a  breach  of  the  peace.  Rex  v.  Williams, 
5  Bam.  &  Aid.  .«i95;  Rex  v.  Osbom,  2  Bar- 
nard. 166;  Anon..  Id.  13S;  2  Bish.  Crim. 
Law,  (7th  Ed.)  §934;  2  Starkie.Sland.&L. 
213;  Rnss. Crimes,  (1st  Amer.  Ed.)  305,  332. 
A  scandal  published  of  three  or  four,  or  any 
one  or  two,  persons,  is  punishable  at  the 
complaint  of  one  or  more  or  all  of  them. 
Holt,  Libel,  247.  In  Palmer  v.  City  of 
Concord,  48  N.  H.  211,  the  supreme  court 


said:  "As  these  charges  were  made 
against  a  body  of  men,  without  specifying 
individuals,  it  may  be  that  no  Individual 
soldier  could  have  maintained  a  private 
action  therefor.  But  the  question  wheth- 
er the  publication  might  not  afford  ground 
for  a  public  prosecution  is  entirely  differ- 
ent. Civil  suits  for  libel  are  maintainable 
only  on  the  ground  that  the  plaintiff  has 
individually  suffered  damage.  Indict- 
ments for  libel  are  sustained  principally 
because  the  publication  of  a  libel  tends  to 
a  breach  of  the  peace,  and  thus  to  the  dis- 
turbance of  society  at  large.  It  is  obvious 
that  a  libelous  attack  on  a  body  of  men, 
though  no  individuals  be  pointed  out, 
may  tend  as  much  or  more  to  create  pub- 
lic disturbance  as  an  attack  on  one  indi- 
vidual; and  a  doubt  has  been  suggested 
whether  "the  fact  of  numbers  does  not 
add  to  the  enormity  of  the  act. " 

3.  The  defendant  claims  there  was  error 
in  the  court's  refusing  the  fourth  special 
instruction  asked,  that,  before  the  Jury 
could  convict,  express  malice  must  be 
proven.  We  do  not  think  this  is  the  legal 
rule.  In  prosecutions  for  libel,  malice  is 
inferred  from  the  nature  of  the  charge, 
and,  when  the  publishing  of  words  libel- 
ous per  se  Is  once  proven,  malice  is  in- 
ferred, as  a  person  is  presumed  to  have  in- 
tended the  consequences  ol  his  own  acts. 
Chief  Justice  Shaw  has  clearly  stated  the 
rule:  "It  is  not  necessary,  to  render  an 
act  malicious,  that  the  party  be  actuated 
by  a  feeling  of  hatred  or  ill  will  towards 
the  Individual,  or  that  he  entertnln  and 
pursue  any  general  bad  purpose  or  design. 
On  the  contrary,  he  may  be  actuated  by  a 
general  good  purpose,  and  have  a  real 
and  sincere  design  to  bring  about  a  refor- 
mation of  matters;  but  f  in  pursuing 
that  design  he  willfully  Inflicts  a  wrong  on 
others  which  is  not  warranted  by  law, 
such  act  is  malicious."  Newell,  Uefam. 
317;  Com.  v.  Snelllng,  15  Pick. 340;  Pledger 
V.  State,  (Ga.)  3  S.  E.  Rep.  320.  The  want 
of  actual  intent  to  vilify  Is  no  excuse  for 
a  libel ;  and  If  a  man  deems  that  to  be  right 
which  the  law  pronounces  wrong,  the  mis- 
take does  not  free  him  from  guilt.  Cur- 
tis v.  Mussey,  6  Gray,  261 ;  1  Blsh.  Crim. 
Law,  §  309;  Reynolds  v.  U.  S.,  98  U.  S.  145. 
Upon  a  careful  examination  of  the  errors 
complained  of,  we  are  satisfied  that  the 
court  below  committed  no  error,  and  rec- 
ommend an  affirmance  of  the  judgment. 

Pkr  Ci'RiAM.  It  is  80  ordered;  all  the 
justices  concurring.  ^ 


State  v.  Ckaddock. 
{Supreme  Cuurt  of  Kansas.    Oct.  11, 1890.) 

Ckihixai.  Complaint  —  Folix)wino  Language  op 
Statutk. 
A  complaint,  under  paragraph  2893,  Gen.  St. 
1889,  char^DK  an  offense  in  t£e  language  of  the 
statute,  is  sufficient. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Montgomery  county;  J.  D. 
McCuE,  Judge. 

S.  M.  Porter,  for  appellant.  L.  B.  Kel- 
logff,  Atty.  Gen.,  O.  P.  Ergenbrigbt,  for 
the  State. 
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Strang,  C.  On  the  18th  day  of  July, 
1889,  D.  Wesner  filed  a  complaint  before  H. 
D.  GuANT,  a  justice  of  the  peace  of  Mont- 
gomery county,  Kan.,  chargine  Francis 
Oraddociv  with  having,  on  the  22d  of  June, 
1S.S9,  at  the  county  of  Mnntgoraery,  and 
Htate  oJ  Kansas, "unlawfully  and  willfully 
disturbed  the  peace"  of  him,  the  said  I). 
Wesner,  contrary  to  the  statute,  and 
against  the  peace  and  dignity  of  the  state 
of  Kansas.  A  warrant  issued  describing 
the  offense  In  the  language  of  the  com- 
plaint, upon  which  Oaddock  was  arrest- 
ed, and  brought  before  said  Justice,  where, 
after  several  continuances,  he  was  tried  by 
a  jury  of  four,  and  convicted,  and  was 
thereupon  sentenced  to  pay  a  fine  of  one 
dollar,  and  costs.  Craddock  appealed  to 
the  district  court,  whei-e  he  filed  a  plea  in 
abatement,  which  was  overruled.  He  then 
applied  for  a  continuance,  which  wais  also 
overruled,  and  the  case  brought  to  trial 
before  the  court  and  a  Jury  of  12,  which 
trial  resulted  in  a  conviction  of  the  defend- 
ant. Motion  tor  anew  trial  was  presented 
and  overruled,  and  defcndaut  sentenced 
to  pay  a  fine  of  $10,  and  costs,  from  which 
Judgment  the  defendant  appeals  to  this 
court,  and  alleges  that  the  judgment  of 
the  trial  court  should  be  reversed  for  the 
following  reasons:  First,  thut  the  com- 
plaint and  warrant  are  void,  for  the  rea- 
son that  no  public  offense  Is  charged  in 
either.  The  section  of  the  statute  under 
which  the  prosecution  is  brought  reads  as 
follows:  "Every  person  who  shall  will- 
fully disturb  the  peace  and  quiet  of  any 
person,  family,  or  neighborhood,  shall, 
upon  conviction  thereof,  be  fined  in  a  sum 
not  exceeding  one  hundred  dollars,  or  by 
imprisonment  In  the  county  jail  not  ex- 
ceeding three  months. "  It  will  be  seen 
that  the  complaint  follows  the  language 
of  the  statute  in  charging  the  offense,  ex- 
cept that  the  complaint  alleges  that  the 
appellant,  unlawfully,  as  well  as  willfully, 
disturbed  the  peace  of  the  complainant. 
The  charge  against  the  appellant  is  a 
petty  misdemeanor.  We  think  the  com- 
plaint and  warrant  in  this  case  must  be 
held  to  be  suflicleut.  Paragraph  5173,  Gen. 
St.  1889;  State  v.  McGa«in.3C  Kan.  315,  13 
Pac.  Kep.  560.  The  appellant  complains 
that,  in  the  trial  in  the  justice's  court,  the 
jury  were  not  legally  Impaneled,  and  that 
the  verdict  of  the  Jury  thereon  was  void 
for  uncertainty.  The  Judgment  of  the 
court,  including  the  verdict  of  the  jury, 
was  vacated  by  the  defendant's  appeal  to 
the  district  court,  where  he  had  a  trial  de 
novo.  Hence  these  errors,  if  they  existed 
as  alleged,  are  not  the  subject  of  review 
here.  The  appellant  filed  a  plea  in  abate- 
ment Inthedistrlct  court,  which  was  over- 
ruled, and  of  which  ruling  he  complains. 
We  think  the  plea  in  abatement  was  prop- 
erly overruled.  It  raised  no  question  ex- 
cept possibly  the  question  of  thesufBciency 
of  the  complaint  and  warrant,  and  that 
question  should  have  beeu  raised  by  mo- 
tion to  quash.  The  other  matters  alleged 
in  the  plea  do  not  constitute  grounds  for 
a  plea  in  abatement. 

The  appellant  alleges  that  the  court 
erred  in  refusing  his  application  for  a  con- 
tinuance. We  think  the  court  very  prop- 
erly refused  the   application   for  contin- 


uance. The  alleged  evidence  set  up  in  the 
affidavit  in  support  of  the  application  was 
immaterial,  if  not  incompetent.  It  is  al- 
leged that  tbecourt  erred  in  the  admission 
of  testimony;  that  the  court  misdirected 
the  jury  In  matters  of  law ;  and  that  the 
verdict  is  not  sustained  by  evidence.  But 
as  the  instructions  of  the  court  are  not  in 
the  record,  and  as  none  of  the  evidence  is 
preserved,  these  complaints  may  not  be 
considered.  We  recommend  that  the  judg- 
ment of  the  court  below  be  afhrnicd. 

Per  Curiam.    It  is  bo  ordered ;  all  the 
Justices  concurring. 


Wafer  v.  Hamili.. 

(Supreme  Court  of  Karuna.  Oct.  U,  1890.) 
New  Tbial— Mattek  of  Rioht. 
Wbere  the  plaintiff's  action  is  for  the  re- 
covery of  real  propi-rty,  and  also  for  rents  and 
profits,  and,  pendinf;  the  action,  the  defendant 
abandons  the  property,  and  the  p|iaintifl  then  in 
effect  dismisses  that  portion  of  his  action  which 
relates  to  the  recovery  of  the  real  property,  and 
proceeds  with  his  ai'tion  only  as  an  action  for 
i-ents  and  profits,  and  obtains  a  verdict  and  judp- 
ment  for  the  value  of  the  rents  and  profits,  held, 
that  the  defendant  is  not  entitled,  under  section 
599  of  the  Civil  Code,  to  another  trial  merely  by 
demanding  the  same. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harvey  coun- 
ty; L.  HoL'K,  Judge. 

W.  E.  Lathy  and  James  D.  Snoddy,tor 
plaintiff  in  error.  Ady,  Peters  &  Niebo&ou, 
for  defendant  in  error. 

Valentine.  J.  This  was  an  action 
brought  in  the  district  court  of  Harvey 
county  on  September  8,  1885,  by  David 
Hamlll  against  John  F.  Wafer,  M.  H.  La- 
kin,  and  Robert  M.IIamiU,  for  the  recovery 
of  certain  real  estate,  and  also  for  reatB 
and  profits.  A  trial  was  had  before  the 
court  and  a  jury,  and,  during  the  trial, 
the  plaintiff  dismissed  his  entire  action 
against  Lakin  and  Bobert  M.  Hamlll.  and 
in  effect  dismissed  that  portion  of  his  ac- 
tion as  against  Wafer  by  which  he  sought 
the  recovery  of  the  real  property,  and  pro- 
ceeded with  his  action  only  as  against 
Wafer,  and  only  for  rente  and  profits.  At 
the  close  of  the  trial,  the  Jury  found  a  verdict 
in  favor  of  the  plaintiff,  and  against  the 
defendant.  Wafer,  for  91 ,250.  Wafer  then 
demanded  another  trial,  we  suppose  un- 
der section 599of  the  CivilCode.  Thecourt, 
however,  refused  this  demand,  and  then 
Wafer  filed  a  regular  motion  for  a  new 
trial,  setting  forth  various  grounds  there- 
for, which  motion  the  court  overiniled, 
and  then  rendered  Judgment  in  favor  of 
the  plaintiff,  and  against  the  defendant. 
Wafer,  for  the  amount  of  the  verdict,  and 
for  costs ;  which  Judgment  the  defendant. 
Wafer,  as  plain  tiff  in  error,  now  seeks  to 
have  reversed. 

The  plaintiff  in  error,  defendant  below^. 
claims  that  the  court  below  erred  In  refus- 
ing his  demand  for  another  trial.  As  be. 
fore  stated,  we  suppose  that  this  demand 
was  intended  to  be  made  under  section  599 
of  the  Civil  Code;  but  as  this  acUun  was 
finally  disposed  ol.  not  as  an  action  for 
the  recovery  of    real    property,    but  as 
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an  action  merely  for  rents  and  profits, 
we  do  not  think  that  that  Rection  can 
have  any  application.  That  section  ap- 
plies only  to  actions  tor  the  recovery  oJ 
real  property.  It  Is  true  that  in  the  be- 
RinninK  thlH  action  was  not  only  an  action 
for  rents  and  profits,  but  also  an  action 
for  the  recovery  of  real  property,  but  this 
double  action  was  finally  converted  into 
an  action  for  rents  and  profits  only.  The 
defendant,  Wafer,  did  not  at  any  time 
claim  to  own  the  real  property,  or  to  have 
any  estate  therein.  The  only  interest  in 
the  property  which  he  ever  claimed  to 
have  was  as  follows:  As  sheriff  of  Har- 
vey county  he  levied  an  attachment  In 
favor  of  J.  V.  Farwell  &  Co.,  agninst  Rob- 
ert M.  Hamill,  upon  certain  goods  belong- 
ing to  Robert  M.  Hamill,  sltnated  in  a 
building  which  stood  upon  the  real  prop- 
erty originally  sued  for  in  this  action, 
which  building  and  real  property  belonged 
to  the  plaintiff,  David  Hamill.  This  levy 
was  made  on  May  5, 18S4,  and,  after  the 
levy,  Wafer  took  the  possesBion,  not  only 
of  the  goods,  bnt  also  of  the  real  property, 
and  continued  to  hold  the  same  against 
the  expressed  will  of  the  plaintiff,  David 
Hamill,  until  September  30, 1885,  when  he 
abandoned  the  same.  The  evidence  tend- 
ed to  show  that  during  that  time  the  rent 
of  the  property  was  worth  from  ?75  to  f80 
per  month.  The  trial  in  this  case  was  had 
on  May  10,  1878.  At  the  time  of  the  trial, 
the  plaintiff  did  not  ask  for  any  verdict  or 
judgment  except  for  the  value  of  the  rents 
and  profits  of  the  real  estate  during  the 
time  while  the  defendant  had  the  posses- 
sion  thereof,  and  for  Interest  and  costs, 
and  he  did  not  obtain  any  verdict  or  judg- 
ment for  anything  else;  and  hence  section 
599  of  the  Civil  Code  has  no  application  to 
this  case,  and  the  court  below  did  not  err 
in  refusing  the  defendant's  demand  for  an- 
other trial. 

Other  rulings  of  the  court  below  are  com- 
plained of,  but  we  do  not  think  that  any 
material  error  was  committed.  Certainly 
no  material  error  is  shown  by  the  record 
brought  to  this  court.  It  does  not  appear 
that  we  have  all  the  evidence  cither  intro- 
duced or  excluded, nor  does  It  appear  that 
we  have  all  the  instructions  either  given 
or  refused ;  and,  without  any  such  sliow- 
Ing,  we  cannot  determine  whether  the 
court  below  committed  any  material  error 
or  not  in  the  matters  complained  of,  but, 
with  the  showing  as  made,  we  do  not 
think  that  the  court  below  committed  any 
materia]  error.  The  judgment  of  the  court 
below  will  be  affirmed.  All  the  justices  con- 
curring. 

MOSIER  V.  Clapp 
(Supreme  Court  of  Kansas.    Oct.  11,  1890.) 
Public  Lands — Gtrasts. 
In  an  action  brought  by  C.  against  M.  to 
recover  a  tract  of  land,  0.  offered  evidenuo  tend- 
ing to  show  that  the  land  was  granted  by  the 
United  States  to  a  railway  company,   through 
which  C.  claimed  the  land.     M.  subsequently  at- 
tempted  to   pre-empt  the  tract  as  public   land, 
claiminf;  that,  while  it  was  within  the   limila  of 
the  grant,  it  was  excepted  from  it;  but  the  only 
evidence  offered  to  support  his  claim  was  a  notice 
of  a   decision   by  the   local   land-officers,  made 
three  days  prior  to  the  trial,  and  which  was  not 


pleaded  by  him,  which  purportecl  to  decide  soma 
controversy  between  the  railway  company  and 
M. ,  adversely  to  the  company,  but  the  questions 
involved  and  decided  were  not  shown.  Held, 
that  the  notice  did  not  overthrow  the  prima  facie 
showing  of  a  ri^ht  of  recovery  in  C,  and  that 
there  was  sufficient  evidence  to  sustain  the  judg- 
ment in  her  favor. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Woodson 
county ;  1j.  Stillwell,  Judge. 

M.  C.  Smith  and  T.  L.  Davis,  for  plaintiff 
in  error.  G.  R.  Stephenson,  for  defendant 
in  error. 

Johnston,  J.  In  an  action  of  ejectment 
In  the  district  court  of  Woodson  county, 
MaryClapp  obtained  a  judgment  against 
J.  S.  Mosler  for  the  recovery  of  a  quarter 
section  of  land,  and  enjoining  him  from  In- 
terfering with  her  possession  and  owner- 
ship of  the  land  and  improvements  thereon, 
lie  seeks  a  reversal  of  the  judgment,  upon 
the  sole  ground  that  the  testimony  is  In- 
sufficient to  support  it.  To  establish  her 
right  to  the  land,  the  plaintiff  below 
showed  that  It  was  within  the  limits  of 
a  grant  by  the  United  States  to  the  Mis- 
souri, Kansas  &  Texas  Railway  Company, 
the  right  of  which  attached  Decembers, 
1SG6,  and  the  withdrawal  of  which  took 
effect  April  3,1867;  and  it  was  agreed  that 
the  land  In  question  had  been  selected  by 
the  railway  company.  A  sale  of  the  land 
In  question  by  the  railway  company  to  one 
Lee  Clark  on  March  11, 1884,  and  a  trans- 
fer and  assignment  by  Clark  to  Mrs.  Clupp 
on  May  12, 1884,  were  shown.  After  pur- 
chasing the  land,  she  went  Into  possession 
thereof,  and  made  improvements  thereon. 
It  appears  that  Mosicr  did  not  go  into 
possession  of  the  land  until  June,  1885, 
wlien  he  found  it  fenced,  and  In  the  pos- 
session of  Mrs.  Clapp.  He  attempted  to 
file  on  the  land  In  question  In  1883,  but  his 
application  was  refused,  and  he  appealed 
from  the  decision  of  the  local  officers  to 
the  commissioner  of  the  general  land- 
oflice,  whore  the  appeal  was  decided  ad- 
versely to  him,  for  the  reason  that  the 
lands  were  withdrawn  from  the  market. 
He  then  appealed  from  the  decision  of 
the  commissioner  to  the  secretary  of  the 
Interior,  and  this  latter  appeal  was  pend- 
ing and  undetermined  at  the  time  of  the 
trial  In  the  court  below.  The  right  of  the 
railway  company  to  the  land  under  the 
grant  was  sufllcieiitly shown,  and  the  sale 
and  transfer  through  Clark  to  Mrs.  Clapp 
Is  not  disputed.  For  some  reason  not 
disclosed,  Mosler  seems  to  claim  that  the 
tract  was  excepted  from  the  grant  to  the 
railway  company,  and  was  Bul)ject  to 
pre-emption  as  a  part  of  the  public  do- 
main. However,  in  the  trial  of  the  case  in 
the  court  below,  the  fact  that  the  land 
was  within  the  limits  of  the  grant  was  ad- 
mitted; and  that  the  company  acquired 
the  land  under  the  grant  was  not  ques- 
tioned except  by  the  Introduction  of  the 
following  notice:  "United  States  Land- 
Ufiice,  Independence,  Kansas,  March  7, 
1888.  Land  In  Contest.  M.,  K.  &  T.  R.  R. 
Co.  vs.  John  S.  Mosler.  N.  E.  %,  sec.  22, 
tp.  25,  R.  14  E.  You  are  hereby  notified 
that  on  the  7th  day  of  March,  1888,  a  de- 
cision in  the  above-entitled  cause  was  ren- 
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dered  by  the  register  and  receiver  in  favor 
of  defendant,  and  that,  if  you  feel  ag- 
grieved at  such  decision,  you  have  thirty 
days  in  which  to  file  an  appeal  and  argu- 
ment from  such  dectsiun  to  the  Hon.  Coni- 
mlHsioner  of  Ualted  States  Land-OfHce, 
and  that,  if  such  appeal  be  nut  taken  in 
that  time,  said  decision  will  be  made  final. 
Clate  M.  Rai.stin,  Register."  This  no- 
tice. If  admissible  at  all,  did  not  overturn 
or  disturb  the  :  rinia  facie  showing  that 
had  been  made  of  a  grant  to  the  railway 
company,  and  the  right  that  Mrs.  Clapp 
obtained  through  the  company.  The  no- 
tice does  not  disclose  what  the  contro- 
versy between  Mosier  and  the  railway 
company  was,  whether  It  was  a  question 
of  law  or  lact;  nor  did  it  show  that  the 
decision  In  any  way  affected  the  right  of 
Mrs.  Clapp  to  a  recovery  of  the  land. 
More  tlian  that,  tlie  decision  referred  to 
In  the  notice  appears  to  have  been  made 
on  March  7, 1888,  while  the  trial  occurred 
only  three  days  later,  on  March  10, 1888. 
The  Issues  in  the  case  were  closed  by  a  re- 
ply, October  17, 1885,  and  no  supplemental 
pleading  was  filed  by  Mosier  setting  forth 
the  decision  in  question,  or  any  decision 
affecting  the  rights  of  the  parties  in  the 
present  action,  nor  alleging  any  facts  ma- 
terial to  the  present  controversy  occurring 
since  the  issues  were  closed.  If  Mnsier  ac- 
quired a  right  to  the  land  sabseqnent  to 
the  commencement  of  the  action,  he  should 
have  filed  a  supplemental  pleading,  set- 
ting forth  his  claim  under  such  right ;  but 
even  if  such  a  claim  had  been  properly 
made,  the  vague  statements  contained  In 
the  notice  would  have  proved  nothing. 
The  naked  notice  introduced  of  a  decision 
not  i)leaded,  made  3  days  prior  to  the 
trial,  and  which  was  tn  become  final  at 
the  end  of  30  days,  and  which  does  not 
disclose  the  questions  or  interests  that 
were  Involved  in  the  decision,  furnishes  no 
evidence  against  the  established  right  of 
Mrs.  Clapp  to  the  land.  Under  the  tes- 
timony In  the  record,  the  judgment  was 
rightly  given,  and  it  will  be  attiruied.  All 
the  Justices  concurring. 


State  v.  Child  et  ah 

(Supreme  Cowrt  of  Kansas.    Oct  11,  1890.) 

Noii-B  Prosequi — Second  Isdictment — Limita- 
tion. 

1.  Tlie  mere  entry  of  a  noUe  prose/iui,  or  the 
dismissal  of  an  indictment,  with  the  consent  of 
the  court,  Is  no  bar  to  the  illing  of  another  in- 
dictment or  Information  for  the  same  offense. 

2.  Where  a  prosecution  fails  on  account  of  a 
defective  indictment  or  information,  the  time 
during  which  it  is  pendinf?  is  not  to  be  computed 
as  a  part  of  the  time  limited  for  prosecution;  and 
the  accused,  after  the  noHeor  dismissal  of  an  in- 
dictment or  information,  may,  within  the  time 
prescrii>ed,  l>e  again  proceeded  against  for  the 
same  offense. 

3.  The  failure  of  a  defective  indictment  or 
information,  and  the  presentation  of  a  new  and 
correct  indictment  or  Information  after  the  stat- 
ute has  begun  to  run,  does  not  revive  the  statute. 
The  statute  of  limitations  is  put  aside  by  the 

Srcsentation  and  filing  of  an  indictment  against  a 
efcndant,  and  remains  silent  until  the  legal 
proceedings  thereon  are  terminated.  If  a  defect- 
ive indictment  is  nollcd  or  dismissed,  with  con- 
sent of  the  court,  and  an  information  is  jilcd 
ctiarging  the  defendant  with  the  same  offense,  the 


Infwrmation  oonttnues  the  legal  proceedings  which 
were  commenced  by  the  presentatioD  and  filing  of 
the  original  indictment. 
{SyUalms  by  the  Court.) 

Appeal  from  district  court,  Chautaaqua 
county;  M.  G.  Tkoup,  Judge. 

L.  B.  Kellogg,  Atty.  Gen.,  and  J.  D.  Mo- 
Brian,  for  the  State.  Dan  Cnrr,  C.J.  Peck- 
bam,  and  W.  S.  Fitxpatrick,  for  appellees. 

HORTON,  C.  J.  On  April  2, 1888,  Harolo 
Child  and  Lee  Bowman  were  indicted  fo" 
assanit  with  a  deadly  weapon  upon  Willie 
Watson.  The  offense  charged  was  com- 
mitted on  November  18,  1887.  Trial  was 
had  upon  the  indictment,  and  a  conviction 
had  at  the  June  term,  1888.  At  the  Jan- 
uary term,  1889,  of  this  court,  the  Ju''"- 
n>ent  was  reversed,  and  the  case  remanueu 
for  a  new  trial.  40  Kan.  482,  20  Puc.  Rep. 
275.  At  the  March  term,  1889.  the  defend- 
ants were  again  tried  in  the  district  court, 
and  a  second  conviction  obtained.  A 
second  appeal  was  taken  to  this  court, 
and  at  the  July  term,  1889,  tlie  second 
judgment  of  conviction  was  reversed,  and 
the  case  remanded  for  further  proceedings. 
42  Kan.  611,  22  Pac.  Rep.  721.  The  Indict- 
ment was  pending  against  the  defendants 
from  the  2d  daj  of  April,  1888,  until  the 
25th  day  of  February.  1890,  at  which  time 
the  county  attorney,  with  the  permission 
of  the  court,  entered  a  ntille  pronequl, 
without  prejudice  to  his  right  to  file  an 
information  against  the  defendants  for 
the  same  offense.  On  that  date,  an  Infor- 
mation was  filed  against  the  defen(lant» 
for  the  same  offense,  and  this  information 
was  amended  on  the  4th  day  of  March, 
1890.  The  information  was  filed  more 
than  two  years  after  the  commission  of 
the  offense  charged,  but  recited  the  finding 
of  the  indictment  against  the  defendants 
of  the  2d  of  Anril,  1888,  and  the  pendency 
of  that  indictment  until  a  nolle  prnsequ 
was  entered,  on  the  25th  of  February,  ISiH). 
The  district  court  quashed  the  auicuded 
information,  upon  the  ground  that  it  did 
not  show  thecommlsshm  of  any  public  of- 
fense within  thestatutory  limitation  of  tw* 
years.  Under  the  statute, the  prosecution 
for  an  olftnse  charged  In  the  information 
must  be  commenced  within  two  years 
after itscommlsslon,  (paragraph  5095, Gen. 
St.  1889;)  but  where  any  indictment  or  in- 
formation is  quashed,  set  aside,  or  judg- 
ment reversed,  the  time  during  which  the 
same  was  pending  shall  not  be  computed 
as  a  part  of  the  time  of  the  limitation  pre- 
scribed for  the  offense,  (paragraph  5097, 
Id.)  It  is  immaterial  whether  the  indict- 
ment or  Information  is  quashed,  set  aside, 
tiolled  or  the  judgment  reversed.  The 
accused,  lor  such  action,  may,  within  the 
time  prescribed,  be  again  proceeded  against 
for  the  same  offense.  State  v.  Curtis,  29 
Kan.  384;  State  v.Rust,31  Kan. 509.3  Pac. 
Rep.  428;  State  v.  McKinney,  31  Kan.  570, 
3  Pac.  Rep.  a5tf ;  Whart.  Grim.  PI.  &  Pr.  § 
325;  Gill  V.  State,  88  Ark.  534;  Bube  v. 
State,  76  Ala.  73;  Com.  t.  Sheriff, 3  Brewst. 
.394;  State  v.  Johnson,  5  Jones,  tN.C.)  221; 
State  V.  Duclos,.%Mo.237:  State  v.Primm, 
61  Mo.  16f);  State  v.  Owen,  78  Mo.  367.  In 
the  Primm  Case,  in  61  Mo.  166,  an  indict- 
ment was  found  within  the  statutory  time, 
and,  at  the  convening  of  tlie  court,  a  ooi. 
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pros,  waa  entered,  by  reason  of  the  defects 
toand  in  the  Indictment.  Afterwards,  and 
at  the  time  beyond  that  provided  in  the 
statute  of  limitations,  a  second  indict- 
ment was  foand  against  thedefendants  for 
the  sameotfeuse.  The  defendantscontend- 
ed  that,  inasmuch  eta  the  former  indict- 
ment was  neither  quashed  nor  reveraed, 
tlie  state  was  not  entitled  to  the  benefit 
of  the  statute  In  extending  the  period  ol 
limitation.  The  court  held  that  there  was 
no  substantial  difference  between  the  en- 
tering of  theno7/e  and  the  quashing  or  set- 
tlnjj  aside  ol  an  Indictment  by  reason  of 
its  defects,  and  that  the  statute  was  ap- 
plicable. Therefore,  under  the  statute  and 
the  authorities,  it  a  new  indictment  had 
been  returned,  and  filed  against  the  defend- 
ants, on  February  25, 1890,  it  would  have 
been  presented  within  time.  In  the  place 
of  a  new  Indictment,  the  prosecution  filed 
a  complaint  charging  the  same  offense  al- 
leged In  the  indictment;  and  thereupon  a 
preliminary  examination  was  had,  and 
thereafter  the  information  was  filed,  and 
subsequently  amended.  The  information 
took  the  place  of  another  indictment,  and 
was  only  a  continuation  of  the  legal  pro- 
ceedings against  the  defendants  com- 
menced April  2. 1888.  The  statute  of  lim- 
itations, as  to  the  particular  offense 
charged,  was  put  aside  by  the  commence- 
ment of  the  legal  proceedings  on  April  2, 
lt>S8,  and  remained  silent  until  those  legal 
proceedings  terminated. 

As  the  information  filed  against  the  de- 
fendants on  February  25, 18SK),  continued 
the  legal  proceedings  before  that  time 
commenced,  the  statute  of  limitations 
had  not  run,  because  the  time  during 
which  the  indictment  was  pending  cannot 
be  computed  as  a  part  of  the  time  limited 
for  the  prosecution.  The  ruling  of  the 
court  in  quashing  the  Information  was 
therefore  erroneous.  The  Judgment  of  the 
district  court  will  be  reversed,  nnd  cause 
i-emanded  for  further  proceedings.  All 
the  justices  concurring. 


State  v.  Ratneb. 

(Supreme  Court  of  Kansat.     Oct  11,  1890.) 

Cbiuikai.  Law — Recobd  ox  Appeaj/ — ^Ixtoxicat- 
ixa  Liquors. 

1.  Instructions  given  by  the  court  in  a  crim- 
inal case  not  preserved  by  a  bill  of  exceptions 
form  no  part  of  the  record,  and  cannot  be  consid- 
ered on  an  appeal  to  the  supreme  court.  State  v. 
Smith,  88  Kan.  194,  16  Pac.  Rep.  254. 

3.  An  inlormatton  chargiuK  that,  at  a  certain 
time  and  place,  the  defendant  "did  then  and 
there  unlawfully  sell  and  barter  spirituous,  malt, 
vinous,  fermented,  and  other  intoxicating  liquors, 
contrary  to  the  statutes  in  such  cases  made  and 
provided, "  and  to  which  no  objection  for  indefl- 
niteness  was  made  before  or  during  the  trial, 
will  not  be  held  bad  after  verdict,  upon  a  motion 
iu  arrest  of  judgment 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Kingman 
county,  S.  W.  Lkslie,  Judge. 

.Ashhaunb  &  Stack,  for  appellant.  L.  B. 
Kellngg,  Atty.  Gen.,  and  Linn  D.  Hay,  for 
the  State. 

Johnston,  J.  S.  M.  Ratner  was  ac- 
cused of  the  unlawful  sale  of  intoxicating 
liquors.  The  information  contained  11 
counts,  but  be  was  only  convicted  upon 


the  tenth  count.  In  which  It  was  alleged 
that,  at  a  certain  time  and  place,  he  "did 
then  and  there  unlawfully  sell  and  barter 
splrituons,  mnlt,  vinous,  fermented,  and 
other  Intoxicating  liquors,  contrary  to 
the  statutes  in  such  cases  mode  and 
provided."  He  appeals,  and  now  in- 
sists that  the  case  was  submitted  to 
the  court  upon  an  erroneous  theory.  He 
claims  that  he  was  simply  charged  with 
an  unlawful  sale,  but  that  the  court  in- 
structed the  Jury  that  he  was  on  trial 
for  having  sold  liquor  to  a  person  in 
the  "habit  of  becoming  Intoxicated."  It 
Is  said  to  have  been  admitted  on  the 
trial  that  the  appellant  was  a  duly-reg- 
istered pharmacist,  holding  a  legal  per- 
mit to  sell  intoxicating  liquors;  and  that 
the  sales  were  made  on  proper  applica- 
tions, under  oath,  to  William  Armstrong; 
and  that  the  only  issue  submitted  to  the 
Jnry  by  the  charge  was  whether  William 
Armstrong  was  a  person  In  the  habit  of 
becoming  intoxicated.  There  is  no  evi- 
dence preserved  in  the  record,  and  the 
charge  of  the  court,  to  which  alone  we  are 
referred  to  substantiate  the  appellant's 
claim,  is  not  properly  in  the  transcript.  A 
certified  copy  of  what  purports  to  be  a 
charge  of  the  court  Is  attached  to  the 
transcript,  but  it  is  not  embodied  in  a  bill 
of  exceptions,  and  It  can  only  become  a 
part  ol  the  record  by  means  of  a  bill  of  ex- 
ceptions. State  V.  Smith,  38  Kan.  194,  16 
Pac.  Rep.  254.  The  record,  therefore,  does 
not  sustain  the  error  assigned. 

There  was  no  error  in  overruling  the 
motion  In  arrest  of  Judgment.  While  the 
offense  is  charged  in  general  terms.  It  must 
be  held  sufiiclent  as  against  such  a  motion. 
A  motion  to  quash  was  filed  In  the  case, 
but  it  was  not  directed  against  the  count 
under  which  the  conviction  was  had,  and 
no  objection  was  made  that  the  charge 
was  Indefinite  before  or  during  the  trial, 
nor  until  after  a  verdict  of  guilty  had  been 
returned,  when  themotloninarrestof  Judg- 
ment was  made.  If  the  attention  of  the 
court  had  been  called  to  the  Indcfinlteness 
of  the  charge.  It  probably,  and  properly, 
would  have  required  the  state  to  describe 
the  offense  with  greater  pa  rtlculari  ty .  The 
fact  that  a  charge  in  an  information  Is  stat- 
ed 111  general  terms  will  usually  not  be  held 
bad  after  verdict  and  Judgment,  although  It 
might  have  been  held  insufiicient  on  a  de- 
murrer or  motion  to  quash ;  and  the  in- 
formation in  the  present  case  cannot  be 
held  fatnlly  defective  upon  an  objection 
made  after  the  verdict.  Gen.  St.  1889,  par. 
2.540;  State  v.  Knowles,  34  Kan.  393,  8 
Pac.  Rep.  861 ;  City  of  Kingman  v.  Berry, 
40  Kan.  62.5,  20  Pac.  Rep.  .527.  The  Judg- 
ment of  the  district  court  will  be  affirmed. 

All  the  Justices  concurring. 

State  v.  Hastib. 

{Supreme  Court  of  Kansas.    Oct.  11,  1890.) 

Appeal — Dismissai,  — Defective  Biifl,  of  Excep- 
tions. 
Where  the  only  record  upon  which  an  ap- 
peal from  the  district  court  is  founded  is  an  orig- 
inal bill  of  exceptions,  which  is  not  authenticate 
by  the  clerk  of  the  district  court,  the  supreme 
court  acquires  no  jurisdiction,  and  the  appeal 
should  be  dismissed. 
(Syllabus  by  the  Court.) 
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Appeal  from  diRtrlct  court,  Sumner 
county;  Jamkb  A.  Ray,  Judge. 

Charles  WiUsie  and  MePonalil  &  Parker, 
lor  nppellant.  L.  B.  Kellogff,  Atty.  Gen., 
and  W.  T.  McBride.  for  tbe  State. 

Johnston,  J.  The  defendant  was  con- 
victed of  a  violation  of  the  prohibitory 
law,  and  from  that  conviction  he  attempts 
to  appeal  to  this  court.  It  is  insisted  on 
the  part  of  the  state  that  the  i-ecord 
brought  here  is  not  in  a  condition  to  Justi- 
fy an  examination  and  a  review  of  the 
proceedings  of  the  district  court.  No 
transcript  of  the  record  in  the  district  court 
has  been  brought  to  this  court,  and,  be- 
fore the  defendant  is  entitled  to  a  consid- 
eration of  his  appeal,  he  must  bring  to 
this  court  a  transcript  of  all  the  pleadings, 
papers,  and  proceedings  which  are  of  rec- 
ord in  the  district  court,  duly  authenti- 
cated as  such  by  the  clerk  of  that  court. 
Therehas  been  filed  in  this  court  what  ap- 
pears to  be  the  original  bill  of  exceptions, 
attested  by  the  clerk  of  the  district  court; 
but  this  bill  of  exceptions  has  no  place 
outside  of  the  district  court,  and  should 
not  have  been  removed  therefrom.  While 
it  appears  to  contain  pleadings,  orders, 
and  judgments,  which  are  not  properly  in- 
cluded in  a  bill  of  exceptions,  there  is  still 
no  certificate  by  the  clerk  that  the.y  are 
correct  copies  of  the  pleadings,  orders, 
and  judgments  filed  and  entered  In  the 
case.  The  certificate  of  the  judge  that  the 
bill  of  exceptions  contains  copies  of  the 
pleadings,  orders,  and  proceedings  does 
not  authenticate  them,  nor  meet  the  re- 
quirements of  the  statute.  Nothing  short 
of  a  full  and  true  transcript  will  suffice ; 
and.  in  the  absence  of  this,  the  appeal  of 
The  defendant  must  be  dismlKsed.  State 
V.  Lund,  28  Kan.  280;  State  v.  Nickerson, 
30  Kail.  rA^t,  2  Pac.  Rep.  654;  State  v.  Cash, 
36  Kan.  623, 14  Pac.  Rep.  283;  State  v.  Mc- 
Farland,  38  Kan.  664,  17  Pac.  Rep.  654; 
State  V.  Prater,  40  Kan.  15, 19  Pac.  Kep. 
358 ;  State  v.  Ricker,  40  Kan.  14,  19  Pac. 
Rep.  357. 

State  v.  Gatufp. 
{Supreme  Cmtrt  of  Kansas.    Oct  11,  1890.) 

Appeal  from  district  court,  Sumner  county; 
James  A.  Rat,  Judge. 

Charlffi  WUl«ie  and  McDonald  <t  Parker,  for 
appellant  L.  B.  Kellogg,  Atty.  Geu.,  and  W. 
T.  McBride,  for  the  State. 

Johnston,  J.  This  (State  v.  Gatliff)  involves 
similar  questions,  and  stands  in  the  same 
condition,  as  the  case  just  decided.  State  v. 
Uastie,  ante,  flXl  Nothine  has  been  brought  hero 
except  the  original  bill  of  exceptions,  and  even  it 
has  not  been  authenticated  by  a  certiilcate  of  the 
cleric.  Following  the  decision  of  the  Hastie  Case, 
the  appeal  will  be  dismissed.  All  tbe  justices 
concuiTing. 


Martin  ct  nx.  v.  Fix. 
(Supreme  Court  of  Kansas.    May  10,  1890.) 

Implied  Trusts — Convetaxce  by  Tkustee— Bona 
Fide  Purchaser. 
Where  F.  furnishes  money  to  C.  to  pur- 
chase a  piece  of  land  for  him,  (F.,)  and  C.  pur- 
chases the  land  with  F.'s  money,  and,  without 
the  knowledge  of  F.,  takes  the  title  in  his  own 
name,  C.  is  the  agent  of  F.  in  the  transaction, 


and  holds  the  land  In  trust  for  F.  It,  after- 
wards, and  before  conveying  the  land  to  F.,  C. 
makes  a  general  assignment  for  the  benefit  of  his 
creditors,  and  then  deeds  the  land  to  F.,  and 
such  deed  is  at  once  recorded,  and  C  's  assignee 
then  deeds  tbe  land  to  H.,  held,  that  the  deed  of 
C.  to  F.  conveying  the  legal  title  to  him,  being 
on  record  at  tbe  time  of  the  transfer  of  the  land 
by  the  assignee  to  H.,  imparts  coastructive  no- 
tice to  H. ;  and,  in  an  action  of  ejectment  by  F. 
to  recover  the  possession  of  the  land  from  H.  or 
his  grantees,  F.  should  succeed.  Held,  also,  that 
F.  being  tbe  equitable  owner  of  the  land,  and  C. 
holding  the  legal  title  only,  the  assigpee  of  C, 
not  being  a  purchaser  for  value,  acquired  under 
the  assignment  no  greater  interest  therein  than 
C.  held,  and  could  convey  to  his  grantee  H.  no 
greater  interest  than  he  had ;  and,  in  an  action 
of  ejectment  by  F.  against  the  grantees  of  H.,  F. 
ought  to  recover. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Shawnee  county;  John  Guth- 
rie, Judge. 

H.  H.  Barrls,  tor  defendant  in  error.  D. 
E.  Sowers  and  Hatea  Alaenbart, for  plain- 
tiffs in  error. 

Strang,  C.  Action  of  ejectment  to  re- 
cover the  possession  of  the  N.  E.  \  of  sec- 
tion 27,  township  12  S..  of  range  17  E.,  in 
Shawnee  county,  commenced  July  31, 1886. 
Same  day  answer  filed ;  and,  on  the  issues 
as  thus  made,  June  15, 1887,  the  case  came 
on  for  trial,  It  being  the  second  trial  of  the 
case.  Tbe  court,  after  making  findings  of 
fact,  and  conclusions  of  law,  rendered 
judgment  in  favor  of  the  plaintiff  below, 
George  Fix,  for  the  possession  of  the  land 
above  described,  upon  payment  of  the 
sum  of  91,151.56  taxes,  interest,  and  costs 
due  the  defendants,  and  for  costs  of  suit. 
Motion  for  new  trial.  Motion  overraled, 
and  case  brought  here  for  review,  alleging 
that— /'Vrst,  the  decision  of  the  court  is 
contrary  to  the  evidence;  second,  decision 
of  the  court  is  contrary  to  law;  third,  er- 
rors  of  law  occurring  at  the  trial  and  ex- 
cepted to.  To  recover,  the  plaintiff  relied 
upon  a  patent  for  the  land  from  the  gov- 
ernment to  W.  R.  Shoars.  dated  June  15, 
1860;  the  death  of  W.  R.  Shoars  and  wife, 
and  proof  that  the  onl.v  surviving  lieirs 
were  Clara  N.  Stevens,  formerly  Clara  X. 
Shoars,  and  Whitfield  S.  Shoars;  quit- 
claim deed  from  Clara  N.  Stevens  and  Whit- 
Held  S.  Shoars  to  W.  T.  F.Clark,  dated  De- 
cember 31,  1885,  recorded  June  21,  1886; 
quitclaim  deed  from  W.  T.  F.  Gark.  dated 
June  17,  1886,  with  proof  that  plaintiH  fur- 
nished the  money  to  Clark  to  purchase  the 
land  of  Clara  N.  Stevens  and  Whitfield  S. 
Shoars.  The  defendants  below  relied  up- 
on a  tax-deed  from  Shawnee  county  to 
Joshna  Knowles,  dated  August  24,  1886; 
deed  from  Knowles  and  wife  to  George  W. 
Watson,  dated  May  9,1887;  and  deed  from 
Watson  and  wife  to  the  plaintiffs,  dated 
November  24, 1873.  It  was  conceded  this 
tax-deed  was  void  on  its  face,  but  that 
under  it  plaintiffs  went  into  possession 
of  the  land.  Defendants  further  relied  up- 
on a  deed  of  assignment  from  W.  T.  F. 
Clark  to  Millard  P.  RIgby,  dated  May  8, 
1886;  deed  from  S.  L.  Sea  brook,  perma- 
nent assignee  of  W.  T.F.Clark, to  William 
R.  Hazen,  dated  March  16,  1887;  and  a 
warranty  deed  from  W.R.Uazen  and  wife 
to  tbe  plaintiffs,  dated  March  16, 1887. 
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■  Thl8  case  turns  upon  the  etfect  to  be 
jdven  to  the  deed  of  W.  T.  F.  Clark  to 
George  Fix,  dated  June  17,  1886.  The 
court  found,  among  other  things,  the  fol- 
lowing facts:  That  Fix  furnished  the 
money  to  Clark  ■with  which  to  buy  the 
land  In  controversy ;  that,  In  the  purchase 
of  said  land,  Clark  was  the  agent  of  Fix, 
and  purchased  the  land  tor  Fix;  that 
though  Clark  took  the  deed  from  Mrs.  Ste- 
vens and  ber  brother,  Whitfield  S.  Shoars, 
In  his  own  name,  he  held  the  land  therein 
described  in  trust  for  Fix,  and  had  himself 
but  the  naked  title  thereto ;  that  the  deed 
of  assignment  from  Qark  to  Bigby  con- 
tained no  description  of  the  land  in  ques- 
tion; that  Hasen  was  a  purchaser  for  a 
valuable  consideration,  and  without  act- 
ual notice  of  liny  claim  of  George  Fix  to 
said  land.  Under  these  circumstances  was 
the  deed  fromOarkto  Fix  constructive  no- 
tice to  Hazenof  Fix's  interest  in  said  land? 
If  it  was,  then  the  judgment  of  the  court 
below  was  right;  If  not,  the  Judgment  of 
the  court  below  was  wrong,  and  should 
be  reversed.  The  court  below,  as  a  con- 
clusion of  law  from  the  facts  found,  held 
that  the  deed  from  Clark  to  Fix  was  con- 
structive notice  to  Hazen  of  Fix's  claim 
to  the  land  in  controversy.  We  think  the 
court  was  right  In  such  conclusion.  The 
deed  from  Clark  to  Fix  was  on  record  10 
months  before  Hazen  purchased  from  Sea- 
brook,  Clark's  assignee.  Hazen  could  ac- 
quire no  more  interest  in  the  land  than 
Seabrook  had, and,  whatever  Interest  Sea- 
brook  had,  he  acquired  from  Clark.  Hazen 
was  bound  to  go  through  Seabrook's title 
to  that  of  Clark's,  and,  when  he  came  to 
examine  Clark's  title,  be  must  discover  the 
deed  from  Clark  to  Fix,  which  charges 
him  with  inquiry  into  the  character  of 
Fix's  interest  in  said  land,  and  imparts 
notice  to  him  of  Fix's  claim  of  ownership 
In  said  land. 

Again,  Seabrook  took  the  land  as  as- 
signee of  Clark.  He  was  not  a  purchaser 
for  value,  and  therefore  acquired  only 
what  was  vested  in  Clark,  wiiich,  at  the 
utmost,  was  the  mere  naked  title.  Hazen, 
who  purchased  from  Seahrook,  took  by 
his  purchase  no  greater  Interest  in  the 
land  than  Seabrook  had,  and  therefore  ac- 
quired a  mere  naked  title,  while  Fix  was  the 
owncrof  the  equitabletitletotheland.and 
had  been  ever  since  it  was  deeded  by  Mrs. 
Stevens  and  Whitfield  S.  Shoars  to  Dark, 
because,  as  the  court  finds,  he  furnished 
the  money  to  purchase  the  land,  and  Clark 
purchased  it  for  him  as  his  agent.  It  is 
true  I3ark  took  the  legal  title  in  his  own 
name  Instead  of  in  that  of  bis  principal, 
Fix ;  but  Fix  did  not  know  that  Clark  was 
taking  the  title  in  his  own  name,  and 
be  never  consented  that  Clark  should  do 
■o.  Theequltable  title  being  in  Fix  before 
and  at  the  time  Clark  took  the  legal  title 
to  the  iand,  and  such  equitable  title  re- 
maining in  Fix  all  the  time  down  to  the 
eommencement  of  this  suit  in  the  court  be- 
low. Fix  ought  to  recover-without  regard 
to  the  subsequent  acts  of  Clark  affecting 
auch  land,  unknown  attbetimetoFix.and 
never  afterwardsconsented  to  by  him.  Oth- 
erwise Clark  could  have  wholly  defeated  the 
trust  resulting  from  the  relation  of  him- 
»M  to  Fix  and  to  tb«  land,  and  wiped  out 


Fix's  equitable  Interest  therein.  We  think 
the  findings  of  the  court  below  are  sup- 
ported by  sufficient  evidence,  and  its  con- 
clusions of  law  are  correct.  We,  therefore, 
recommend  that  the  Judgment  of  the  court 
below  be  affirmed. 

Pks  Ccriam.     It  Ih  so  ordered;  all  the 
Instlces  concurring. 


~~~^  («  Kan.  52S) 

Statb  ex  rel.  Eellooq,  Attorney  Oeneral, 
V.  NicKou  et  a/., County  Commissioners. 
(Supreme  Oaurt  of  Karuai.    Hay  10, 1890.) 

LocinoH  or  CouKTT-SBi.'r— PwrmoK  iob  JSlxo- 

TIOH. 

A  petlUai  to  the  board  of  ooon^  oommis- 
■ionen  to  order  an  election  to  relocate  the  ooonty- 
■eat,  when  Mid  oounty-seat  had  been  originally 
located  by  a  vote  of  the  people  of  the  oounty, 
and  had  remained  for  more  than  five  years,  must 
contain  three-fifths  of  the  names  of  the  electors 
of  the  county,  as  shown  by  tbe  last  assessment 
rolls  of  both  real  and  persons^  properly,  to  be 
snffiolent  to  anthorixe  the  board  to  order  saoh  an 
election. 
(SvUabiu  bv  atmpaon,  O.) 

Commissioners'  decision.    M&ndamaa. 

Edwin  A.  Austin, L.  K.  Pratt.M.  A.  WU- 
soB,  and  S.  W.  McElroy,  tor  defendants. 
W.  W.  &  W.  F.  Gutbrle,  D.  Ratbbone, 
John  D.  Hajre,  and  S.  D.  Becker,  for  plain- 
tin. 

Simpson,  C.  This  Is  an  original  action 
In  this  court  to  compel  the  board  of  coun- 
ty commissioners  of  Rawlins  county  to 
order  an  election  for  the  relocation  of  the 
county-seat  of  that  county.  On  the  28th 
day  of  February,  1888,  a  petition  weus  pre- 
sented to  the  board  requesting  an  election 
to  be  ordered  upon  the  question  of  the  re 
moval  of  the  county-seat  from  Atwood  to 
Blakeman.  For  more  than  five  years  be- 
fore the  presentation  of  such  petition  tbe 
county-seat  of  Rawlins  county  had  been 
located  at  Atwood  by  a  vote  of  the  peo- 
ple, and  hence,  to  authorize  an  election, 
the  petition  must  contain  the  names  of 
three-fifths  of  the  electors  of  the  coun-^  as 
they  appear  on  the  last  assessment  rolls. 
The  petition  presented  by  the  Blakeman 
people  to  the  board  of  county  commission- 
ers, on  the  28th  day  of  February,  1888,  con- 
tained the  names  of  1,010  electors  of  the 
county,  whose  names  appeared  on  the  last 
personal  property  assessment  roll.  We 
place  the  number  on  that  petition  at  1,010 
electors, not  because  the  testimony  clearly 
demonstrates  that  it  contained  tliat  num- 
ber, although  it  may  be  said  that  there  Is 
evidence  tending  to  establish  this  as  the 
number,  but  because  we  desire  to  give  the 
relator  the  benefit  of  his  strongest  claims  on 
all  questions  arising  in  this  case.  The  per- 
sonal property  lists  required  by  section  65  of 
the  tax  law  (paragraph  6911,  Gen.  St.  1889) 
on  file  in  the  county  clerk's  office  of  Raw- 
lins county,  at  tbe  date  of  the  presenta- 
tion of  this  petition, contained  1,817 names. 
Of  these,  it  appears  that  S30  are  the  names 
of  females,  deceased  persons,  non-resi- 
dents, corporations,  and  partnerships, 
and  this  number  is  to  be  deducted, leaving 
1,487  as  the  number  of  electors  of  said 
county,  as  shown  by  this  list.  If  the  per- 
sonal property  Uat  la  the  only  list  or  assess* 
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iDdnt  roll  contemplated  by  section  4  of  the 
chapter  on  coanty-seatH,  (paragraph  1899, 
Oen  St.  1889,)  It  is  apparent  that  the  peti- 
tion ol  the  Blakeman  people  contained  the 
names  of  mure  than  three-fifths  of  the 
electors  of  Bawllns  county,  and  it  was  the 
doty  of  the  county  board  to  order  the 
election  as  prayed  for.  But  it  is  claimed 
that  the  board  of  county  commiaalonera 
had  a  rlijht  to  consider  and  be  governed 
by  the  real-estate  assessment  list,  as  re- 
quired by  section  43  of  the  tax  law,  the 
same  being  paragraph  68S9,  Gen.  St.  1889, 
and  by  the  real-estate  assessment  list  re- 
turned in  the  odd  years.  This  claim  is 
urged  for  two  reasons,  the  first  being  the 
plain  reading  of  section  4  of  the  cuunty- 
seat  act,  and  the  second  being  the  injus- 
tice of  excluding  those  real-estate  owners 
who  are  electors  of  the  county,  but  whose 
names  do  not  appear  on  the  personal 
property  lists  from  any  participation  In 
such  an  election.  On  the  other  side,  it  is 
contended  that  the  proper  construction  of 
section  4  of  the  county-seat  act  is  settled 
by  his  court  in  the  Linn  County-Seat  Case, 
15  Kan.  uUO,  and  the  case  of  State  v.  Ptail- 
lips  County,  2C  Kan.  419.  To  commence 
with  the  earlier  case,  it  may  be  said  that 
the  statute  under  consideration  in  that 
case  Is  not  the  present  section  4  of  the 
county-seat  act;  It  was  a  section  in  the 
General  Statutes  of  1868,  that  read  as  fol- 
lows :  "  For  the  purposes  of  this  act  the 
number  of  the  legal  electors  of  the  county 
shall  be  ascertained  from  the  last  assesH- 
ment  rolls  of  the  several  township  assess- 
ors in  the  county."  At  the  time  of  the 
passage  of  this  act  the  only  assessment 
roll  prepared  by  township  assessors  was 
that  of  personal  property.  The  real-es- 
tate assessment  was  made  by  the  county 
assessor,  and  continued  to  be  so  made  by 
the  county  assessor  until  March,  1869. 
The  court,  construing  this  section  In  the 
light  of  the  existing  statutes  providing  for 
the  assessment  of  property,  held  that  it 
meant  the  personal  property  lists  only. 
Brewer,  J.,  says:  "The  only  assessment 
roll  prepared  by  township  assessors  re- 
quired or  authorized  at  the  time  of  the 
passage  ol  this  county-sent  act  was  that 
of  personal  property,  on  which  the  assess- 
or was  required  to  place  a  list  of  persons, 
companies,  or  corporations  in  whose 
name  the  personal  property  was  listed. 
Gen.  St.  p.  1040,  §  61.*  This  construction 
was  followed  In  the  case  of  State  v.  Phillips 
County;  but  in  neither  of  these  cases  waslt 
urged  or  claimed  that  the  section  Included 
the  real-estate  assessment  lists.  There  is 
a  single  expression  In  the  last  case  only 
that  warrants  the  claim  that  Is  made  for 
that  case  being  an  authority  to  govern  us 
In  this  case,  but  we  reiterate  the  state- 
ment that  neither  In  brief,  argument,  nor 
opinion.  In  the  latter  case,  was  the  quts- 
tlon  of  real-estate  assessment  lists  thought 
of  or  mentioned.  The  only  question  de- 
cided in  the  Phillips  County  Case  was 
that.  In  considering  the  sufHciency  of  the 
petition,  the  board  of  county  commission- 
ers had  a  right  to  add  to  the  personal 
property  list  the  names  of  such  persons 
whose  property  statcmeuts  were  found 
on  file  in  the  county  clerk's  oliice  that 
were  omitted  by  the  township  assessors 


wben  they  made  ont  the  personal  proper- 
ty list.  The  present  section  waH  passed  in 
March,  1883,  long  after  it  was  made  the 
duty  of  the  township  assessors  to  list  and 
value  both  real  and  personal  property. 
It  reads:  "For  the  purposes  of  this  act 
the  county  commissioners  shall  be  gov- 
erned by  the  last  assessment  rolls  of  the 
several  township  and  city  assessors  of  the 
county,  and  no  petitioner  shall  be  deemed 
a  legal  elector,  unless  he  be  an  elector  and 
his  name  appears  on  said  rolls."  At  a 
time  when  only  personal  property  was  as- 
sessed by  township  assessors,  the  legal 
electors  were  to  be  ascertained  from  their 
assessment  rolls.  At  a  time  when  botb 
real  entate  and  personal  property  are  as- 
sessed by  city  and  township  assessors, th> 
county  boards  are  to  be  governed  by  their 
last  assessment  rolls.  Construing  the8c> 
two  sections  in  the  light  of  the  duties  im- 
posed by  other  statutes  apon  townshir 
assessors,  we  have  no  doubt  but  that  ths 
legislature  intended  to  include  botb  the 
assessment  rolls  of  real  estate,  as  well  as 
that  of  personal  property,  as  a  basis  to- 
govern  the  county  board  in  determining 
the  sufficiency  of  such  a  petition.  In  sec- 
tions 76,  77,  and  82  of  the  tax  law,  the 
words  "assessment  rolls"  are  used  wUb 
reference  to  both  real  and  personal  prop- 
erty, but  in  one  of  the  must  important 
sections  of  the  law  (section  189)  it  refers 
to  the  real-estate  assessment  roll  exclu- 
sively; Bu  that,  gathering  the  intent  of 
the  leglsluture,  as  expressed  in  section  4, 
from  the  use  of  similar  language  in  the 
other  statutes  that  define  what  assess- 
ment rolls  consist  of,  it  must  be  apparent 
that  the  asBessment  rolls  referred  to  mean 
the  assesBorB'  returns  of  both  real  and  per- 
sonal property.  We  conclude,  therefore, 
that  by  the  amendment  of  the  original  sec- 
tion 4,  as  made  by  the  legislature  in  1883, 
under  which  this  case  originated,  in  deter- 
mining the  sufficiency  uf  the  petition,  the 
board  of  county  commissioners  of  Rawlins 
county  must  be  governed  by  the  last  as- 
sessment rolls  of  the  real  estate  and  per- 
sonal property  made  in  the  county  prior 
to  The  presentation  of  this  petition;  that 
while  the  true  construction  was  given  the 
original  section  in  the  Linn  and  Phillips 
County-Seat  Cases,  and  these  cases  were 
properly  decided,  they  do  not  control  the 
construction  of  the  amended  section :  and 
that  we  cannot  give  this  section  the  con- 
struction claimed  by  the  relator  without 
doing  violence  to  its  plain  language,  and 
antagonizing  several  sections  and  provis- 
ions of  the  tax  law.  Then  there  must  bo 
added  to  the  1,487  names  found  on  the  per- 
sonal property  assessment  roll,  the  names 
of  electors  that  appear  on  the  real-estate 
assessment  roll,  and  are  not  on  the  per- 
sonal property  list.  This  petition  was  pre- 
sented to  the  board  of  county  conimlSRion- 
ers  In  February,  1888.  The  last  returns  as- 
sessing the  real  property  of  Rawlins  coun- 
ty were  those  of  the  even  year  1886,  and 
those  of  1887  that  Included  the  title  to  such 
real  estate  as  was  acquired  from  the 
United  States  between  March  1, 1886,  and 
March  1, 1887.  The  real-estate  assessment 
roll  of  1 880 contained  l,522names,  and  that 
of  1%7  contained  431  names,  making  a 
total  of  1,053  names.    It  is  claimed  on  uno 
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side  tbat  after  the  real-estate  asseasmeiit 
rolls  bave  been  parked,  by  excluding  there- 
from all  non-realdentB,  females,  corpura- 
tlons,  partnerships,  aud  the  naniee  of 
those  -who  are  also  on  the  perfaonal  prop- 
erty assessment  rolls,  there  remain  the 
names  of  502  electors.  This  is  the  number 
practically  settled  upon  by  the  board  of 
county  commissioners,  aud  probably  the 
weight  of  the  evidence  is  in  its  favor.  On 
the  other  side,  it  is  asserted  that,  after  the 
real-estate  rolls  are  thus  purged,  there  re- 
main but  218  names.  So  far  as  the  decis- 
ion of  this  case  is  concerned,  it  does  not 
practically  make  any  difference  which 
number  we  adopt,  as  the  result  of  either 
is  fatal  to  the  relator.  If  502  Is  added  to 
1,487,  making  1,989,  the  three-flfths  neces- 
sary  woukl  be  1,193,  while,  '.f  only  218  is 
added  to  the  1,487  on  the  personal  proper- 
ty list,  the  necessary  three-fifths  would  be 
1,023.  In  any  event,  the  petition  woald 
lack  from  13  to  188  electors.  If  we  were 
disposed  to  be  more  critical,  and  weigh 
the  evidence  closely,  as  to  the  number  of 
legal  electors  on  the  Blakeman  petltioa, 
and  as  to  the  number  ot  names  that 
should  be  stricken  from  the  personal  prop  - 
erty  list  of  1887,  these  figures  would  be 
stronger  against  the  relator.  In  this  com- 
putation we  take  no  account  ot  the  "  At- 
wood  strike-oH. "  because  It  seemed  to  be 
conceded  on  the  argument  that,  if  the 
real-estateassessnient  rolls  were  to  be  con- 
sideted,  the  Blakeman  petition  is  Insufil- 
clent.  It  is  recommended  that  a  peremp- 
tory writ  of  maud&taus  be  denied  the 
relator. 

Pek Curiam.    It  is  so  ordered;   all  the 
Justices  concurring. 


Wilson  v.  Beck. 
(Supreme  Court  of  Kansas.     Oct  11,  1890.) 
Demukres  to  Evidence. 
Where  in  the  trial  of  an  action  a  demurrer 
is  interposed  to  the  plaintiff's  evidence,  on  the 
KTOund  that  it  does  not  prove  any  cause  oi  action, 
held,  that  unless  there  has  been  a  total  failure 
upon  the  part  of  the  plaintiff  to  prove  a  case,  or 
some  material  fact  in  issue,  the  demurrer  should 
be  overruled.     Brown  v.  Railroad  Co.,  81  Kan.  1, 
1  Fac.    Rep.  605,   and   Gardner  v.  King,  87  Kan. 
671,  15  Fac.  Rep.  920,  followed. 
{SyUabtiB  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court.  Crawford  county ;  George 
Chandler,  Judge. 

John  T.  Voss  and  B.  F.  Pursel,  for  defend- 
ant in  error.  I).  B.  Van  Syckle,  for  plain- 
tiff in  error. 

(iREEN,  C.  The  plaintiff  in  error  sued 
the  defendant  in  the  district  court  of  Craw- 
ford county,  to  obtain  the  office  of  direct- 
or of  school-district  No.  54,  in  said  coun- 
ty, claiming  to  have  been  elected  to  that 
position  on  the  second  Thursday  of  Au- 
gust, 1886,  by  the  ifgol  voters  of  the  dis- 
trict, and  to  bave  qualified  and  demanded 
the  office  of  the  defendant,  his  predeces- 
sor. After  the  plaintiff  below  had  intro- 
duced his  evidence,  the  defendant  inter- 
posed a  demurrer  thereto,  which  was  sus- 
tained by  the  court,  and  which  the  plain- 
tiff olaiius  was  error.  The  facts  material 
to  this  case  show :  That,  on  the  12th  day 


ot  Aaffust,  1886,  tbe  qnalifled  voters  of  this 
school-district  met  at  tbe  acbool-hoose,  in 
said  district,  to  hold  the  annual  school 
meeting.  The  officers  of  the  school  board 
were  present,  and  about  35  ot  the  electors 
ot  the  district.  Judges  and  clerks  were 
selected,  and  the  election  board  qualified. 
As  the  election  for  director  was  being  held, 
a  number  of  the  electors,  including  the 
chairman  ot  the  meeting,  the  clerk  ot  the 
school  board,  one  of  the  Judges,  and  one 
ot  tbe  clerks  of  the  election  board,  with- 
drew and  absented  themselves  from  the 
meeting.  Those  who  remained  filled  tbe 
vacancies.  A  record  was  kept  of  this 
meeting  by  one  ot  the  electors  present, 
who  signed  it  as  secretary  ot  the  meeting. 
This  record  showed  that  the  plaintiff  re- 
ceived 21  rotes  tor  director,  and  the  de- 
fendant 9.  A  report  of  this  meeting  was 
made  by  tbe  person  signing  the  record  as 
secretary  ot  the  meeting,  to  tbe  clerk  of 
the  school-district,  but  he  declined  to  re- 
ceive it.  Several  efforts  were  made  to  In- 
troduce this  record,  and  tbe  same  is  em- 
bodied in  the  record  brought  to  this  court, 
but  it  appears  that  it  was  not  received  in 
evidence.  When  offered  by  the  plaintiff, 
objection  was  made  by  the  defendant  and 
sustained  by  the  court.  But  it  does  appear 
tbat  the  ballots  cast  at  such  election  were 
admitted  in  evidence,  and  these  ballots 
showed  that  21  votes  were  cast  for  Wil- 
son, and  9  for  Beck.  The  evidence  of  the 
clerk  of  the  school-district  was  to  the 
effect  that  this  meeting  was  held  at  the 
time  fixed  by  law  tor  the  annual  school 
meeting.  We  are  satisfied,  from  an  exam- 
ination ot  the  record  in  this  case,  that 
there  was  some  evidence  to  show  plain- 
tiff's election  and  qualification  as  director 
of  this  school-district.  While  we  are  free 
to  say  that  it  may  not  have  been  the  best 
evidence,  still  the  court  should  have  per- 
mitted it  to  go  to  the  Jury.  The  law  in 
this  state  has  been  clearly  settled  that, 
unless  tbe  plaintiO  has  utterly  failed  by 
all  ot  his  evidence,  to  prove  his  case,  or 
some  material  fact  In  issue  in  the  case,  a 
demurrer  to  the  evidence  should  be  over- 
ruled. Brown  v.  Railroad  Co.,  81  Kan.  1, 
1  Pac.  Rep.  605;  Gardner  v.  King,  37  Kan. 
671, 15  Pac.  Rep.  920.  We  recommend  that 
the  judgment  of  the  court  below  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

Per  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


Fitzgerald  et  ui.  v.  Hollan. 

(Supreme  Court  of  Kanaat.    Oct.  11,  1890.) 

AcTioJT  TO  Establish  Trust— Evidence — Amend- 
ment OP  Plb&dino. 

1.  In  an  action  to  declare  the  holder  of  the 
legal  title  to  real  estate  trustee  for  the  equitable 
owner,  a  runninff  personal  account  between  the 
parties,  in  no  way  connected  with  the  trust,  is  not 
proper  matter  of  defense. 

a.  It  is  not  error  at  the  close  of  plaintiff's 
case  in  chief,  to  permit  the  petition  to  be  amend- 
ed so  as  to  conform  to  the  proof. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Error  from  dis- 
trict court.  Cloud  county;  £.  Hutchinson, 
Judge. 
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Caldwell,  Ellis  &  Conk,  for  defendant  in 
error.  Stnrgvs,  Keuaett  &  Peck,  for  plain- 
tiffs in  error. 

Sthano,  O.  This  case  was  begun  in  the 
district  court  of  Cloud  county,  September 
19,  18S5.  October  1«,  1S.S5,  plaintiffs  in  er- 
ror filed  tholr  demurrer  to  what  they  term 
the  first,  second,  third,  and  fourth  counts 
of  the  petition,  alleging,  as  grounds  there- 
for, that  neltherof  Maid  counts  states  facts 
sufficient  to  conKtitute  a  cause  of  action. 
The  demurrer  was  overruled,  to  which 
ruling  objection  was  made  and  exception 
allowed.  September  3,  1886,  answer  was 
filed  containing  —  First,  general  denial ; 
second,  allegation  of  ownership  In  defend- 
ants, detention  of  possession  by  plaintiff, 
and  claim  for  mesne  profits;  third,  an  off- 
set consisting  of  a  running  personal  ac- 
count between  J.  E.  Fitxgerald  and  Hoi- 
Ian.  November  5,  18.S6,  reply  was  filed 
denying  all  new  matter.  February  29, 
.1887,  case  was  tried  by  court  without  a 
Jury.  The  trial  resulted  in  a  Judgment  for 
the  plaintiff  below  that  Fitzgerald  and 
wife  were  trustees  holding  the  title  to  land 
for  Hollan.and  requiring  them  to  deed  the 
same  to  him,  subject  to  a  lien  for  money 
paid  out  for  taxes  and  interest  thereon. 
The  Judgment  of  the  court  below  was 
based  ui)ou  findings  of  fact  and  conclusions 
of  law  thereon.  They  bring  the  matter 
here  by  a  case  made,  and  assert  that  the 
court  below  erred  as  follows :  First, court 
erred  in  overruling  the  demurrer  to  the 
petition;  second,  in  excluding  testimony 
offered  by  defendants ;  ttiird,\n  allowing 
plaintiff  to  file  amended  petition;  fourth, 
in  making  findings  of  fact  not  sustained 
by  the  evidence;  /fftA,  court  erred  in  not 
rendering  Judgment  for  plaintiff  on  the 
findings  ;  sixth,  court  erred  in  its  conclu- 
sions of  law;  isevent/i,  in  overruling  mo- 
tion for  new  trial. 

The  first  error  assigned  is  that  the  court 
erred  In  overruling  the  demurrer.  The  pe- 
tition was  not  stiiUfully  drawn,  but  we 
think  the  court  below  put  the  correct  con- 
struction on  it  in  treating  the  several  sec- 
tions of  the  petition  as  numbered, as  para- 
graphs of  ono  petition,  alleging  one  cause 
of  action,  instead  of  counts  asserting  dif- 
ferent causes  of  action.  The  demurrer,  be- 
ing to  separate  counts,  was,  under  this 
view  of  the  petition,  necessarily,  and  there- 
fore properly,  overruled.  There  was  no 
demurrer  to  the  petition  as  a  whole,  and 
besides  we  think  the  petition  as  a  whole 
stated  a  cause  of  action. 

Wewill  treat  the  third  error,  as  assigned, 
as  the  second,  because  it  comes  second 
in  the  natural  order  of  the  trial.  In  this 
it  is  asserted  thatthe  court  erred  In  allow- 
ing theplaintiffto  amend  his  petition.  The 
record  shows  that,  when  the  plaintiff's  ev- 
idence in  chief  was  in,  he  asked  leave  to 
amend  his  petition  so  as  to  conform  it  to 
the  proof  as  made.  The  Code  of  Procedure 
(paragraph  4222, Gen.  St.l889)  provldesfor 
such  amendments.  See,  also,  Organ  Co.  v. 
Lasley,  40  Kan.  521,  20  Pac.  Rep.  228. 
There  is  therefore  no  error  in  this  assign- 
ment. 

Next,  it  is  claimed  the  court  erred  in  ex- 
cluding certain  testimony  of  the  defend- 
ants.   The  action  was  in  equity  to  require 


thecourt  to  declare  the  defend  ants  trusteea 
holding  the  title  to  certain  real  estate  for 
the  use  of  the  plaintiff,  and  to  require 
them  to  turn  the  title  over  to  their  cestui 
que  trust.  The  offer  of  the  defendants  was 
to  prove  a  i>er8onal  account,  running  be- 
tween J.  E.  Fitzgerald  and  Hollan,  the 
plaintiff,  in  which  it  was  alleged  by  the 
defendants  that  there  was  a  balance  due 
from  the  plaintiff  to  .J.  E.  Fitzgerald.  We 
do  not  think  such  account  a  proper  sub- 
ject of  investigation  in  this  case.  It  is  not 
a  matter  of  defense  to  the  plalutiff's  claim. 
It  is  a  mere  personal  account.  It  did  not. 
In  any  way,  grow  out  ol  or  concern  the 
trust,  and  it  was  not  between  the  parties 
to  the  action.  The  evidence  of  such  ac- 
count was  therefore  properly  excluded. 

Fourth.  We  will  not  investigate  as  to 
whether  a  preponderance  of  the  evidence 
in  the  case  supports  the  findings  of  the 
court,  or  otherwise.  There  is  certainly 
evidence  in  support  of  all  the  material 
findings  of  the  court,  and  under  the  law 
of  this  court  that  is  sufficient  to  sustain 
such  findings.  It  is  asserted  thatthe  court 
found  the  value  of  the  land  in  controversy 
without  any  evidence  as  to  value.  How- 
ever that  may  be,  such  finding  is  wholly 
immateiial,and  thercfoi-ecannot affect  the 
validity  of  the  other  findings.  The  find- 
ings of  fact  being  sustained,  we  see  no  er- 
ror in  the  conclusions  of  law  thereon.  The 
court  finds  as  a  fact  that  the  Fitzgeralds 
agreed  to  take  a  deed  to  the  premises,  be- 
cause they  owned  other  lands,  and  could 
on  that  account  obtain  a  larger  loan  on 
the  land  than  Hollan  could  obtain, — that 
is,  ¥800,  the  amount  Hollan  required  to 
pay  out  on  the  land, — and,  after  the  loan 
was  obtained,  deed  the  land  to  Hollan, 
subject  to  the  mortgage.  Upon  this  fact 
the  court  found,  as  a  conclusion  of  law, 
that  the  Fitzgeralds  were  trustees,  holding 
the  title  to  said  land  In  trust  for  Hollan. 
We  notice,  above,  the  principal  finding  of 
fact  and  conclusion  of  law  in  the  case,  and 
we  think  the  latter  a  correct  legal  deduc- 
tion from  the  former. 

The  question  raised  by  the  other  assign- 
ments «i"e  included  in  those  already  consid- 
ered, the  motion  for  a  new  trial  being 
founded  upon  theforegolng  alleged  errors. 
It  is  tnerefore  recommended  thatthe  judg- 
ment of  the  court  below  be  affirmed. 

Pkr  Curiam.  It  Is  so  ordered ;  all  the 
Justices  concurring. 


In  re  Ebeble. 
(Supreme  Court  of  KoTisas.    Oct  II,  1S90.) 

Habeas  Corpus. 
Where  an  application  Is  made  by  a  pris- 
oner for  his  discbarge  upon  habeas  arrpus,  and 
the  evidence  fails  to  show  the  commission  of  any 
crime  on  the  part  of  the  petitioner,  he  should  be 
discharged. 
{Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Original  pro- 
ceeding in  habeas  corpus. 

John  Muckle,  H.  O.  Weftft.  and  Jess 
Brock  way,  tor  petitioner.  L.  B.  Kelloff/f, 
Att.v.  (3en.,  and  J.  H.  Morrison,  for  re- 
spondent. 
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Strang,  C.  Some  time  in  Marcb,  1889, 
the  grand  Jury  o(  Labette  county,  Kan., 
i-eturned  to  the  diatrict  court  of  said 
county  an  Indictment  against  H.  A.  Eb- 
erle,  charging  him  with  the  offense  of  hav- 
ing obtained  by  means  of  false  pretenses 
the  signature  of  Samuel  Tilton  to  a  prom- 
issory notefor  f  270,  dated  October  11,1888, 
and  payable  on  or  before  Octoljer  11, 1889, 
to  the  order  of  Dr.  H.  A.  Eberle.  Upon  said 
indictment  a  warrant  was  Issued,  and, 
the  defendant  not  being  found  in  the  state 
of  Kansas,  a  requisition  was  obtained  and 
the  defendant  arrested  on  the  9th  of  April, 
1889,  in  the  state  of  Missouri,  and  extra- 
dited to  Kansas.  Afterwards  the  defend- 
ant applied  to  this  court  for  his  discharge 
from  said  arrest  upon  habeas  corpus,  for 
the  reason  that  said  indictment  did  not 
charge  the  petitioner  with  any  offense, 
which  application  was  allowed,  and  an 
order  made  directing  his  discharge,  pursu- 
ant to  which  he  was,  on  the  13th  day  of 
May  following,  discharged.  Immediately 
upon  his  discharge,  he  was  rearrested  up- 
on a  warrant  issued  by  Hon.  J.  O.  Mc- 
Cde,  judge  of  the  district  court  of  Labette 
county,  Kan.,  and  at  once  reincarcerated 
in  jail;  the  charge  in  said  warrant  being 
that  the  defendant,  on  October  11, 188S, 
obtained  the  signatare  of  Samuel  Tilton 
to  a  joint  note  of  Samuel  Tilton  and  Eliz- 
abeth Tilton  for  ?:f70.  payable  to  Dr.  H. 
A.  Eberle  on  or  before  October  11,  1889, 
with  interest  at  10  per  cent,  after  maturi- 
ty. After  snid  last  imprisonment,  the  pe- 
titioner applied  to  the  Honorable  J.  D. 
McCuE,  judge  of  the  district  court  of  La- 
bette county,  for  his  discharge  upon  ha~ 
beascorpu8,yrhic'h  application  was  refused, 
and  petitioner  remanded  to  the  custody 
of  the  sheriff  of  Labette  county,  where- 
upon he  again  comes  to  this  court  with 
an  application  for  his  discharge  from  ar- 
rest an()  imprisonment,  and  alleges  that 
he  should  be  discharged  for  the  following 
reasons:  JT/rat.  because,  having  been  ex- 
tradited from  Missouri  upon  papers  that 
this  court  upon  examination  thereof  held 
did  not  charge  an  offense,  his  arrest  in  the 
state  of  Missouri  was  illegal,  his  extradi- 
tion unwaranted,  and,  having  been  dis- 
charged, he  could  not  be  rearrested  in  this 
state  upon  any  charge  until  he  was  given 
time  to  i-eturn  to  the  state  of  Missouri ; 
second,  that  the  charge  upon  which  he 
was  rearrested,  and  is  now  held,  is  an- 
other and  different  offense  from  that  up- 
on which  he  was  extradited,  and  that, 
therefore,  he  should,  under  the  law,  be  dis- 
charged; third,  that  the  evidence  to  sus- 
tain the  charge  against  him  does  not 
show  that  anj'  offense  was  committed. 

The  evidence  in  this  matter  shows  that 
on  the  nth  day  of  October,  188s,  the  peti- 
tioner was  at  the  home  of  Samuel  Tilton, 
In  Labette  county,  in  company  with  one 
of  Mr.  Tiiton's  acquaintances,  who  intro- 
duced the  petitioner  to  Tilton  as  a  physi- 
cian, and  snid  he  wanted  to  see  Mrs.  Til- 
ton, who  was  an  invalid:  that,  after  some 
conversation  bPtween  Tilton  and  the  peti- 
tioner, the  latter  was  introduced  to  Mrs. 
Tilton,  and  proceeded  to  question  her, 
and  examine  her  as  to  her  condition,  after 
which  he  informed  her  and  her  husband 
that  she  was  suffering  from  a  complica- 


tion of  chronic  Irritation  of  the  spine,  and 
other  difficulties,  and  was  in  a  pretty  bad 
condition.  He  declared,  however,  that 
she  could  be  cured  ;  that  the  institute  of 
which  he  was  a  member,  the  "Medical  and 
Surgical  Health  Institute,"  of  Kansas 
City,  Mo.,  could  cure  her,  but  it  would 
take  time,  would  take  10  months;  that 
finally  he  offered  to  enter  into  a  contract 
for  said  institute  with  Tilton  and  wife  to 
take  her  case,  furnish  medicine,  attention, 
and  apparatus,  and  cure  her  in  10  months, 
for  $270,  which  proposition  Tilton  and 
wife  accepted,  and  executed  a  promissory 
notefor  $270,  payable  to  Dr.  H.  A.  Eberle, 
on  or  before  October  11, 1889,  with  inter- 
est at  10  per  cent,  after  maturity ;  that  the 
petitioner  executed  a  contract  on  the  part 
of  said  institute,  embodying  the  agree- 
ment, and  also  containing  a  statement  of 
thfi  note  made  to  him,  and  included  there- 
in the  condition  that  the  note  should  be 
null  and  void  unless  a  cure  was  effected. 
The  evidence  also  shows  that,  during  the 
conversation  between  the  petitioner  and 
Samuel  Tilton,  the  former  said  theyowne<l 
the  building  in  which  they  were  doing 
business  in  KansasCity.a  picture  of  which 
was  at  the  head  of  the  contract  given  by 
him  to  the  Tlltons;  that  he  also  said  that 
the  Institute  was  doing  a  good  business, 
and  was  responsible,  and  be  was  respon- 
sible, and  that  he  promised  not  to  nego- 
tiate the  note  given  him ;  that  Samuel 
Tilton  testified  he  would  not  have  given 
the  note  if  the  petitioner  had  not  said  he 
was  responsible  financially,  and  the  insti- 
tute which  he  represented  was  responsible 
financially.  The  above  is  the  substance 
of  ail  the  evidence  presented  to  this  court. 
Threeqnestionsof  more  or  less  Importance 
are  presented  in  this  application,  but,  as 
the  last  is  the  one  upon  which  the  merits 
of  the  case  must  finally  rest,  we  have  con- 
cluded to  confine  our  investigation  there- 
to. The  petitioner  is  charged  with  ob- 
taining the  signature  of  Samuel  Tilton  to 
a  promissory  note  by  means  of  false  pre- 
tenses, with  intent  to  cheat  and  defraud 
Samuel  Tilton.  Does  the  evidence  sustain 
the  charge?  We  think  not.  It  Is  said 
that  the  petitioner  represented  that  be 
knew  what  was  the  matter  with  Mrs.  Til- 
ton, and  It  is  alleged  that  liedid  not  know 
what  ailed  her.  Who  knows  whether  he 
did  or  not?  What  is  there  in  the  evidence 
in  the  case  that  proves  that  he  did  not 
know  what  ailments,  or  complication  of 
ailments.  Mm.  Tilton  was  suffering  from? 
We  cannot  gather  from  the  evidence  that 
he  did  not  knijw.  No  medical  testimony 
Is  offered  to  show  that  she  was  not  suffer- 
ing from  the  difficulties  named  by  the  pe- 
titioner. There  is  no  medical  proof  that 
he  did  not  properly  diagnose  her  condi- 
tion ;  nor  is  there  any  uie<licnl  or  other 
evidence  to  show  that  the  petitioner  was 
not  a  learned  member  of  the  medical  pro- 
fession, and  fully  competent  to  diagnose 
disease.  It  is  also  said  the  petitioner  rep- 
resenteil  that  Mrs.  Tilton,  notwithstand- 
ing the  complication  of  diH(>afles  from 
which  she  was  suffering,  could  l)e  cured, 
and  that  the  Medical  and  Surgical  Health 
Institute,  which  he  represented,  could  cure 
her  in  10  months;  and  it  is  alleged  that 
such   representation  was   false.    It  may 
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hare  been;  bat  who  knows  It  was  false? 
What  Is  there  in  the  evidence  that  estab- 
iishes  Its  falsity?  The  representation  was 
that  the.v  could  and  would  cure  her  in  10 
months,  provided  she  took  the  medicine 
according  to  Instnictlous  for  that  period 
of  time;  but  she  quit  taking  the  medicine 
when  the  period  had  but  haif  expired,  and 
her  husband  had  the  petitioner  arrested, 
and  put  in  Jail.  Who  knows  but  she 
would  have  been  cured  In  10  months? 
What  Is  therein  the  evidence  that  estab- 
lishes the  fact  that  she  could  not  have 
been  cured  In  10  months  according  to  the 
petitioner's  representations,  which  In- 
cluded a  lO-months  trial?  There  Is  no 
medical  evidence  on  this  point.  We  see 
nothing  In  these  represerfta tlons  tliat  jus- 
tifies a  criminal  prosecution  against  the 
petitioner.  And  yet,  as  we  read  Samuel 
Tilton's  evidence,  these  are  the  representa- 
tions that  induced  him  to  sign  and  deliver 
the  note,  the  signature  to  which  the  peti- 
tioner is  alleged  to  have  obtained.  The 
evidence  shows  that  the  petitioner  said  he 
wanted  the  note  to  hold  nntll  the  contract 
had  been  performed,  and  that  he  did  not 
have  to  negotiate  it  because  the  institute 
was  doing  a  good  business,  and  was  In 
good  shape  financially.  The  evidence  does 
not  disclose  or  attempt  to  disclose  the 
financial  condition  of  the  Institute  In  Oc- 
tober, 1888,  nor  the  financial  responsibility 
at  thattlme  ol  the  petitioner.  It  does  not 
show  but  that  the  institute  at  that  time 
was  doing  a  good  business.  The  evidence 
upon  this  question  Is  that  of  the  witness 
Gates,  whose  evitlence  Is  so  general  and 
Indefinite  as  to  be  but  slightly  material 
upon  any  question  connected  with  the 
case,  and  he  testifies  that  the  first  time  he 
called  at  the  institute  was  In  January, 
1889,  and  again  In  March  after.  His  evi- 
dence shows  that  he  knew  very  little  at 
any  time  about  the  institute  flnnnclally 
or  otherwise,  and  nothing  at  all  about  It 
In  October,  1888.  The  evidence  falls  to 
show  the  falsity  of  his  statements  when 
made  In  October,  1888,  that  the  institute 
was  doing  a  good  business,  and  that  the 
Institute  and  petitioner  were  then  finan- 
cially responsible;  nor  does  the  evidence 
negative  his  statement  that  they  did  not 
have  to  negotiate  the  note.  The  whole 
statement  concerning  the  negotiation  of 
the  note  was  practically  a  promise  that 
he  would  not  negotiate  the  note;  but  a 
promise  not  to  do  a  thing  la  the  future  Is 
not  a  false  pretense.  The  Important  ques- 
tion is  what  Induced  Samuel  Tllton  to 
sign  and  deliver  to  Dr.  H.  A.  Eberle  the 
note  for  f270.  We  think  it  was  the  fact 
that  Samuel  Tllton  believed  the  state- 
ments of  Dr.  Eberle  that  he  knew  what 
ailed  Mrs.  Tllton,  and  that  the  Institute 
ol  which  he  was  a  member  could  cure  her 
In  10  montlis,  coupled  with  his  desire  to 
have  her  cured,  that  Induced  him  to  sign 
the  note,  and  not  the  casual  statements  of 
the  doctor  a(>  to  the  financial  responsibil- 
ity of  the  Institute,  or  of  himself.  The 
contract,  as  reduced  to  writing  and  deliv- 
ered to  the  Tlltons,  says  nothing  about 
the  flnnncinl  responsibility  of  the  Institute. 
Taking  the  evidence  as  a  whole,  we  do  not 
think  It  discloses  a  case  of  obtaining  the 
signature  of  Samuel  Tllton  to  the  note  in 


question  by  means  of  false  pretenses.  We, 
therefore,  recommend  that  the  applica- 
tion of  the  petitioner  be  allowed,  and  an 
order  for  his  discharge  entered. 

PrrCcriam.    It  is  so  ordered;   all  the 
Justices  concurring. 


Van  Fleet  v.  Stout. 

(Supreme  Court  of  Kansas.    July  3, 1890.  )> 

IsjcxcTios — CoNDrriOKAi.  Obdsb — Objectios  to 
EviDBNCB—WriNEM— Husband  and  Wife. 

1.  An  order  conditionally  granting  a  tem- 

gorary  injunction  is  not  operative  until  a  bond  is 
led  in  oouformity  with  law  and  the  ardeT  ot  the 
court  or  Jud^  granting  the  same. 

2.  Where  a  party  objects  to  the  admission  In 
evidence  of  a  writing,  upon  the  ground  that  the 
opposite  party  had  failed  and  refused,  upon  de- 
mand, to  irive  him  a  copy  of  the  same,  it  is  essen- 
tial for  him  to  show  the  failure  or  refusal  of  his 
demand  for  such  copy  in  order  to  exclude  the  giv- 
ing of  the  original  in  evidence. 

S.  A  husband  is  a  competent  witness  in  a 
case  brought  by  his  wife  as  an  executrix  of  the 
estate  of  a  deceased  person,  except  as  to  com- 
munications made  by  one  to  the  other  during 
marriage. 
(Syllabtis  by  the  Court.) 

Error  to  district  court,  Harvey  county ; 
L.  HouK,  Judge. 

Brown  &  Kline,  for  plaintiff  In  error. 
Green  &  Sba,ver  and  Joseph  Crvw,  Jr.,  tor 
defendant  In  error. 

Johnston,  J.  Mary  F.  Stout,  ns  execu- 
trix of  the  last  will  and  testament  of  Eliza- 
beth Van  Fleet,  deceased,  brought  an  ac- 
tion against  Wllllnm  K.  Van  Fleet,  and  al- 
leged that,  In  1882,  Elizabeth  Van  Fleet, 
who  was  then  the  owner  and  holder  of 
$800  in  United  States  4  per  cent,  bonds, 
placed  them  In  the  hands  of  William  K. 
Van  Fleet,  who  was  to  hold  them  in  trust, 
and  transmit  the  Interest  coupons  to  her 
as  they  matured ;  that  be  so  held  them  un- 
til 1883,  when  he  sold  the  bonds.  In  viola- 
tion of  his  trust,  and  converted  the  pro- 
ceeds to  his  own  use.  It  is  averred  that 
he  has  refused,  upon  demand,  to  turn  over 
the  bonds  or  the  proceeds  of  the  same. 
Judgment  was  demanded  in  the  sum  of 
$1,075,  with  interest  The  answer  of  the 
defendant  was  a  general  denial,  and  that 
the  bonds  in  question  were  a  donation  to 
him,  his  brother,  and  sister.  The  cause 
was  tried  without  a  Jury,  and  Judgment 
in  favor  of  Mary  F.  Stout,  as  represenfc*- 
tlve  of  the  estate  of  decedent,  for  $1,115.59, 
was  given.  William  K.  Van  Fleet  com- 
plains, and allegesfonrgrounds  of  reversal. 

The  first  objection  Is  that  the  court  pro- 
ceeded with  the  trial,  although  a  tempo- 
rary Injunction  previously  granted  was  in 
force,  enjoining  the  further  prosecution  of 
the  action.  In  a  supplemental  anawer 
the  defendant  below  alleged  that  a  pro- 
ceeding had  been  instituted  in  another 
state  to  set  aside  the  will,  under  which 
Mary  F.  Stout  had  been  appointed  execu- 
trix, and  asking  the  court  to  enjoin  tfao 
prosecution  of  tlie  action  until  these  pro- 
ceedings in  the  other  state  were  concluded, 
and  finally  to  grant  a  perpetual  injunc- 
tion. Upon  this  application  a  temporary 
injunction  was  granted  to  take  effect  up- 

>  Fttblication  delayed  pending  rehearing. 
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on  the  giTing  of  a  rood  and  sufBclent  an- 
dertaking  In  tbe  aum  ol  $2,000.    The  de- 

iendant  thereupon  gave  an  undertaking, 
>ut,  the  attention  of  the  court  being  called 
to  tbe  same,  it  was  held  not  to  be  m  com' 
pllance  with  law  and  the  order  of  the 
court.  Additional  time  was  then  given  to 
defendant  to  file  the  required  bond,  bat  it 
was  not  filed,  and  the  court  treated  tbe 
order  previously  given  as  ineffectual,  and, 
about  a  year  thereafter,  proceeded  with  the 
trial  of  the  cause.  Tbe  Inlunction  was  not 
to  take  effect  unless  the  conditions  im- 
posed were  complied  with.  Tbebond  ten- 
dered to  the  court  was  examined  by  It. 
and  held  to  be  InBafflcIent.  The  granting 
or  refusal  of  a  temporary  injunction  Is 
largely  within  the  discretion  of  the  court, 
and  the  matter  being  still  before  the 
court,  in  this  instance,  it  determined  at 
once  whether  the  bond  tendered  was  in 
conformity  with  its  order,  and,  having 
held  adversely,  proceeded  upon  the  theory 
that  no  injunction  was  yet  in  force.  The 
defendant,  however,  was  given  further  time 
and  opportunity  to  fllesuch  bond  as  would 
make  the  order  operative.  The  mere  or- 
der of  the  court  granting  an  injunction 
upon  conditions  to  which  the  party  did 
not  conform  wan  no  obstacle  against  m'O- 
ceedlng  with  the  trial  of  the  cause.  The 
failure  to  give  the  required  undertaking 
rendered  the  order  inoperative,  and  war- 
ranted tbe  court  In  ignoring  It.  Civil 
Code,  S  242;  State  v.  Commissioners,  85 
Kan.  160. 10  Pac.  Bep.  635;  State  v.  Com- 
missioners. 42  Kan.  739,  22  Pac.  Rep.  735. 
Tbe  defendant  was  nothurrled  intoatdal, 
nor  was  he  limited  in  his  defenses,  by  rea- 
son of  tbe  refusal  of  an  injunction.  He 
was  given  abundant  opportunity  to  make 
full  preparation  tu  piiesent  any  and  every 
defense  which  he  might  have,  without  re- 
gard to  whom  was  tbe  representative  of 
the  decedent's  estate. 

The  next  objection  Is  that  tbe  court 
erred  in  admitting  in  evidence  certain  let- 
ters written  by  the  defendant  below  to  the 
decedent,  and  Peter  S.  Stout,  one  of  the 
witnesses  In  the  case,  upon  the  ground 
that  they  had  demanded  a  copy  of  all 
writings  Intended  to  be  offered  in  evidence 
at  the  trial,  and  the  plaintiff  bad  failed  to 
grant  the  defendant  or  his  attorneys  an 
inspection  of  the  letters  or  copies  of  the 
same.  The  record  shows  that  a  notice 
was  served  upon  tbe  plaintiff's  attorneys, 
demanding  an  inspection  and  copy  of  all 
deeds,  instruments,  and  writings  Intended 
to  be  offered  In  evidence  at  the  trial,  but 
we  And  noevldence  in  the  record  that  there 
was  a  failure  or  refusal  on  the  part  of  the 
piaintifl  to  comply  with  the  requirements 
of  tbe  notice.  Before  tbe  court  could  ex- 
clude the  letters  it  was  essential  fnr  the 
plaintiff  to  show,  not  only  that  the  de- 
mand had  been  made,  but  that  there  had 
been  a  failure  and  refusal  to  comply  with 
tbe  same.  Even  if  proof  of  a  refusal  bad 
been  made,  tbe  admission  of  the  letters 
would  not  reqnire  a  reversal.  We  have 
read  the  letters  that  were  introduced,  and 
And  that  tbey  are  not  inconsistent  with 
tbe  defendant's  admissions  in  other  letters 
not  objected  to,  and  in  his  testimony. 
Tbe  case  was  tried  by  tbe  court,  and  not 
by  a  )ary,  and  we  think  tbat  tbe  nerving 
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of  these  letters  was  In  no  eventpreludiclaL 
The  third  objection  is  that  tbe  court  er< 
roneously  permitted  tbe  executrix  to  tes- 
tify to  transactions  and  communications 
bad  ];>er8onalIy  by  her  wltb  tbe  deceased; 
but  the  record  does  not  bear  out  this 
claim.  Tbe  communication  or  letter  re- 
ferred to  appears  to  have  been  written  by 
Peter  S.  Stout,  instead  of  the  executrix. 

Tbe  final  objection  is  the  admission  ot 
the  testimony  of  Peter  S.  Stout,  who  was 
the  husband  of  tbe  executrix.  It  is  con« 
tended  that  it  is  in  violation  of  section  S2S 
of  the  Code,  which  pro  vides :  "  The  follow- 
Ing  persons  shall  be  Incompetent  to  testify: 
•  •  •  Third.  Husband  and  wife,  for  or 
against  each  other,  except  concerning 
transactions  in  which  one  acted  as  the 
agent  of  the  other,  or  when  they  are  Joint 
parties  and  bave  a  Joint  interest  in  tbe  ac- 
tion ;  but  in  no  case  shall  either  be  per- 
mitted to  testify  concerning  any  commn- 
nicatlon  made  by  one  to  the  other  durlug 
the  marriage,  whether  called  while  that 
relation  subsisted,  or  afterwards."  There 
is  no  claim  that  Stout  testified  coucem- 
Ing  any  communication  between  bim  and 
bis  wife,  but  It  is  contended  that  she  cornea 
within  that  prohibition  of  the  statute 
which  forbids  a  husband  or  wife  to  testify 
for  or  aerainst  each  other.  It  is  to  be 
noted  that  Mary  F.  Stout  did  not  bring 
this  action  in  taer  own  behalf,  but  only  as 
a  representative  of  the  estate  of  Elisabeth 
Van  Fleet.  Peter  S.  Stout  was  not  called 
to  testify  in  behalf  of  his  wife,  but  was 
called  to  grive  testimony  in  behalf  of  tbe 
estate,  and  hence,  did  not  come  within  at 
least  the  strict  terms  of  tbe  statute.  At 
common  law,  tbe  husband  and  wife  were 
incompetent  to  testify  for  or  against  eacb 
other  In  any  proceeding  where  the  other 
was  a  party,  or  which  involved  the  pe- 
cuniary Interest  of  theother;  butonrstat- 
ntes  have  made  radical  changes  In  tbe  re- 
lations and  rights  of  married  persons. 
In  legal  contemplation,  tbey  were  for- 
merly regarded  as  one  person,  and,  as  tbe 
husband  could  not  testify  In  bis  own  b^ 
bnlf,  his  wife,  whose  Interest  Is  the  same, 
could  not.  The  Identity  of  interests  waa 
the  principal  ground  lor  excluding  the  tes- 
timony of  one  In  behalf  of  tbe  other.  This 
ground  of  exclnslon  has  been  entirely  re- 
moved by  section  819  of  tbe  Code,  and 
hence,  the  common-law  rules  Invoked, and 
the  decisions  that  have  been  cited  there- 
under, are  not  applicable  or  controlling. 
The  provisions  of  our  Code  relating  to 
this  subject  were  fully  considered  and  dis- 
cussed in  Higbee  v.  McMillan,  18  Kan.  183. 
In  that  ease,  Chief  Justice  Horton  re- 
marked that,  "as  our  statute  has  opened 
wide  the  door  to  all  persons  to  be  witness- 
es, without  regard  to  their  interest  in  tbe 
suit,  excepting  as  affecting  their  credibility, 
we  ought  not  to  keep  up  the  disqualifica- 
tion as  to  tbe  wits  being  a  witness,  on  ae- 
count  of  tbe  Interest  of  the  husband,  on- 
less  the  plain  provision  of  the  law  forbids 
any  other  conclusion. "  It  was  there  held 
that  the  exception  which  precluded  tbe 
husband  or  wife  from  testifying  for  or 
against  each  other  should  be  confined 
strictly  within  the  terms  of  the  statute, 
and  that  It  "should  only  apply  where  the 
letter  of  the  law  makes  the  same  India* 
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pensable. "  Following  this  rale,  It  cannot 
be  held  that  the  husband  or  wife  Is  in- 
competent as  a  wltneua  In  a  case  brought 
by  or  against  the  other  in  a  representative 
capacity.  If  the  i-ule  insisted  upon  by  the 
plaintiff  In  error  obtained,  it  would  ex- 
clude the  wife  as  a  witness,  when  the  bus- 
band,  as  the  attorney  general  or  other 
prosecuting  officer,  brought  an  action  in 
his  name  in  behalf  of  the  state,  or  where 
he  was  a  party  as  a  receiver  or  sheriff,  or 
In  any  other  of  the  various  representative 
rapacities  in  v«hlcb  an  action  may  be 
brought  foror against  him.  The  decisions 
of  this  court,  following  the  spirit  of  the 
legislation  of  the  state,  have  been  in  favor 
of  lessening  rather  than  extending  the  lim- 
itations as  to  the  competency  of  husband 
and  wife  to  testify  for  or  against  each 
other.  Ruth  v.  Ford,  9  Kan.  18;  Furrow 
V.  Chapln,  18  Kan.  107;  Higbee  v.  McMil- 
lan, supra;  State  v.  Buffington,  20  Kan. 
59t«;  Jaqultb  v.  Davidson,  21  Kan.  841; 
McCartney  v.  Spencer,  26  Kan.  65.  It  ap- 
pears that  the  executrix  is  one  of  the  leg- 
atees under  the  will  of  Elizabeth  Van  Fleet, 
and  she  was,  therefore,  indirectly  interest- 
ed In  the  result  of  the  litigation ;  but  "  the 
law  has  abolished  interest  as  a  bar  to  the 
competency  of  the  witness,"  and  hence, 
the  reason  that  she  might  at  some  time 
receive  a  share  of  the  estate  is  no  ground 
tor  excluding  the  testimony  of  her  hns- 
band.  Higbee  v.  McMillan,  supra.  From 
an  examination  of  the  record  we  are  satis- 
fled  that  no  injustice  was  done  to  the 
plaintiff  in  error  by  the  Judgment  that  was 
given,  and,  finding  no  prejudicial  error, 
the  Judgmant  wiU  be  affirmed.  All  the 
Justices  concurring. 

(44  Kan.  481)  

Cl>AT  T.  HiLDEBRAND  Ot  Ol. 

(Supreme  Court  of  Kcmaaa.  Oct.  11,  1890.) 
BiopEiniia  JnoomiKT— Nsw  Hattbb  ni  DBrENsa. 
Where  a  person,  whom  the  plaiotiff  in- 
tended to  make  one  of  various  defeudants  in  an  ac- 
tion, procures  the  ]udement  rendered  in  the  case 
to  be  set  aside  as  to  him,  upon  the  ground  that 
no  sofflcient  service  of  summons  was  ever  made 
opon  him,  and  afterwards  he  files  an  answer  in 
the  action  setting  up  new  matter  and  grounds  for 
•flirmative  relief,  which  wonld  affect  the  right* 
and  interests  of  several  of  the  oUier  parties  and 
other  persons,  without  giving  such  other  parties 
or  persons  any  notice  or  any  opportunity  to  ap- 
pear and  defend,  the  court  may,  upon  the  hear- 
ing on  such  answer,  without  committing  material 
error,  refuse  to  grant  the  relief  prayed  for  iu  such 
answer,  and,  in  effect,  dismiss  this  new  proceed- 
ing without  prejudice. 

(iSj/Uabxu  by  the  Court) 

Error  to  district  court.  Chase  county ; 
L.  HouK,  Judge. 

Thomas  O'Kelley,  for  plalntlR  in  error. 
8.  N.  Wood  and  C.  N.  Sterrjr,  for  delend- 
aats  in  error. 

Vajlentinr,  J.  All  the  proceedings  now 
presented  for  review,  have  grown  out  of 
an  action  commenced  in  the  district  court 
of  Chase  county,  on  June  4, 18S4,  by  £.  A. 
Hlldebrand,  George  O.  Hlldebrand,  and  8. 
F.  Jones,  partners  as  Hlldebrand  Bros.  & 
Jones,  against  L.  W.  Clay  and  bis  wife, 
Polly  Qay.  Adam  M.  Clay,  John  Walruil, 
John  Qnlnn,  1.  Q.  Thomas  and  his  wife, 
PttuUae  Thomas,  George  Newman,  Henry 


Harris,  and  bis  wife,  Tabltba  Harris,  and 
Theodore  Zoellner.  In  the  original  action 
the  plaintiffs  sought  to  foreclose  three 
separate  mortgages.  The  defendant  Wal- 
niff  sought  to  have  a  certain  deed  re- 
formed and  declared  tobea  mortgage,  and 
then  foreclosed ;  and  the  defendant  Quinn 
sought  to  have  a  certain  mortgage  fore- 
closed. All  the  other  defendants  failed  to 
make  any  appearance  in  the  action,  and 
were  In  default.  A  trial  was  bad  as  be- 
tween the  plaintiffs  and  WalruS  and 
Qnlnn,  and  their  rights  and  priorities  as 
between  themselves  were  determined,  and 
an  affirmative  judgment  was  rendered  In 
favor  of  each.  The  case  was  then  brought 
to  the  supreme  court  by  L.  W.  Clay  and 
wife,  and  the  judgment  of  the  court  be- 
low as  to  all  the  parties  was  affirmed. 
Oay  V.  Hlldebrand,  84  Kan.  694, 9  Pac. 
Rep.  466.  Afterwards  an  order  of  sale  was 
Issued  from  the  district  court,  and  a  por- 
tion of  the  mortgaged  property  was  sold, 
and  the  sale  contirmed,  and  sheriff's  deeds 
to  the  purchasers  were  executed.  After- 
wards the  defendant  Adam  M.  Clay 
moved  the  court  to  set  aside  "  the  judg- 
ment heretofore  rendered  herein  so  far  as 
the  same  affects  the  rights  and  Interests 
of  this  defendant,"  for  the  reasons  that  no 
service  of  summons  had  ever  been  made 
upon  him,  and  that  the  plaintiffs'  petition 
did  not  state  any  cause  of  action  as 
against  htm.  It  does  not  appear  that  any 
party  or  person,  except  the  plaintiffs  and 
Adam  M.  Clay,  ever  had  any  notice  of  this 
motion  prior  to  its  submission  to  the 
court,  and  the  action  of  the  court  there- 
on. The  court  sustained  the  motion,  but, 
over  the  objections  and  exceptions  of  Ad- 
am M.  Clay,  permitted  the  plaintiffs  to 
amend  their  petition;  and  then  required 
the  defendant  Adam  M.  Clay  to  answer 
thereto,  which  he  afterwards  did,  and 
the  plaintiffs  replied.  A  trial  was  then 
had  upon  the  said  petition,  answer,  and 
reply,  and  the  court  denied  nearly  all  the 
relief  asked  for  in  the  defendant's  auswcr; 
and  the  defendant,  as  plaintiff  In  error, 
bringrs  the  case  to  this  court  for  review. 

The  most  of  the  facts  of  this  case  will 
be  found  stated  In  the  case  of  Clay  v.  Hll- 
debrand, S4  Kan.  696  et  seq.,  9  Pac.  Bep. 
466,  and  they  will  not  be  repeated  In  this 
case  except  in  very  general  terms.  This 
case  involves  interests  In  the  following 
town  lots,  to-wit:  Lots  Nos.  11,13,15, 
17, 18, 10,  20.  22,  24,  and  28,  In  block  No.  2, 
In  Strong  City;  but  the  plain tIB  In  error, 
Adam  M.  Clay,  claims  an  interest  only  In 
lots  Nos.  11,  13,  and  15,  and  bis  interests 
and  equities,  as  compared  with  the  inter- 
ests and  equities  of  the  other  parties  and 
other  persons,  stated  very  briefly,  are. 
substantially,  as  follows:  (1)  The  plain- 
tiffs' first  mortgage,  which  was  from  Har- 
ris and  wife,  the  original  owners,  to 
George  Collett,  dated  April  1, 1879,  and  aii- 
signed  to  the  plaintiffs,  includes  all  the 
above-mentioned  lots.  (2)  The  plaintiffs' 
second  mortgage,  which  was  from  L.  W. 
Clay  and  wife,  purchasers,  to  Harris,  dat- 
ed July  6, 1880,  and  assigned  to  the  plain- 
tiffs, includes  all  the  above-mentioned  lots. 
(3)  Deed  from  L.  W.  CTay  and  wife  to  Ad- 
am M.  Clay,  deted  November  16, 18S1,  for 
lots  Nos.  11  and  13.    (4)  Deed  from  L.  W. 
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Clay  and  wife  to  John  TValmlT,  dated 
March  21, 1882,  for  lot  No.  13;  but  in  eq- 
uity it  was  a  mortgraKe  from  L.  W.  Clay 
and  wife  to  John  Walruff,  dated  March 
21, 1882,  for  lot  No.  16.  (3)  Mortgage.  L. 
W.  Clay  and  wife  to  Adam  M.  Clay,  dated 
April  26,  1882,  for  lot  No.  16.  (6)  Deed 
from  L.  W.  Clay  and  wife  to  John  Quinn, 
dated  December  6, 1882,  for  the  weet  hall 
of  lots  Nob.  18,  20,  22,  24,  and  26,  and  a 
mortgagt)  from  L.  W.  Clay  and  wife  to 
Qalnn  of  same  date  for  all  the  property 
mentioned  Id  all  the  deeds  and  mortgages 
except  that  portion  deeded  to  Quinn.  (7) 
The  plaintiBs'  third  mortgage,  from 
Thomas  and  wife,  purchasers  of  lots  Nos. 
17  and  19,  to  L>.  W.  Clay,  dated  March  27, 
1883,  for  said  lots  Nos.  17  and  19,  and  as- 
signed to  the  plalntiBs.  (8)  June  4, 1884, 
this  action  was  commenced  as  aforesaid. 
(9)  July  23, 1884,  ladgment  was  rendered 
In  favor  of  the  plaintiffs  and  Walruff  and 
Quinn  on  the  foregoing  mortgages  belong- 
ing to  each  respectively ;  and  their  prior- 
ities were  determined  as  aforesaid.  (10) 
August  2, 1884,  Quinn  assigned  his  ]ndg- 
ment  to  the  plaintiffs,  and  they  released, 
in  the  office  of  the  register  of  deeds,  but 
not  in  the  office  of  the  clerk  of  the  district 
court,  their  first  two  mortgages  with 
regard  to  the  west  half  of  lots  Nos.  18,  20, 
22,  24,  and  26.  (11)  August  7, 1884,  an  oi^ 
der  of  sale  was  issued  on  all  the  forgoing 
Judgments,  and  fur  all  the  aforesaid  prop- 
erty. (12)  September  23, 1884,  the  sherifT, 
after  advertisement,  sold  the  following 
property  on  the  aforesaid  order  of  sale: 
Lot  No.  11  to  Dennis  Rettiger,  for  $300; 
lot  No.  13  to  E.  A.  Hildebrand  for  $250; 
Lot  No.  15  to  E.  A.  Hildebrand  for  $1,200; 
and  lots  Nos.  17  and  19  to  B.  Lantry  for 
$1,100.  None  of  the  other  property  was 
sold.  (13)  About  April  23. 1885,  or  after- 
wards,  the  aforesaid  sale  was  confirmed, 
and  sheriff's  deeds  to  the  purchasers  were 
ordered  and  executed.  (14)  December  8, 
1885,  Adam  M.  Clay,  as  above  stated, 
moved  the  court  to  set  aside  the  plaintiffs' 
judgment,— possibly  ail  the  Judgments  so 
far  as  it  or  they  affected  any  of  his  rights 
or  Inteiesta.  (16)  December  19,  1885,  Ad- 
am M.  Clay's  motion  was  sustained,  but, 
at  the  same  time,  the  plaintiffs  were  per- 
mitted to  amend  their  petition,  and  Clay 
was  required  to  answer  to  the  plalntlBs' 
amended  t>etltiun  within  80  days,  to 
which  rulings,  as  against  him,  he  duly  ex- 
cepted. (16)  January  16,  1886,  Adam  M. 
Clay  filed  his  answer  to  the  aforesaid 
amended  petition.  (17)  January  25, 1886. 
the  plaintiffs  replied.  (18)  July,  1886,  the 
case  was  tried  upon  the  aforesaid  plead- 
ings, as  between  the  plaintiffs  and  Adam 
M.  Clay,  and  between  them  alone,  and 
taken  under  advisement  by  the  court.  (19) 
July  8, 1887,  the  court  rendered  its  decision, 
making  special  flndlngs  and  conclusions, 
and  rendering  Judgment  in  favor  of  Adam 
M.  Clay  and  against  L.  W.  Clay  and  wife 
tor  $964,  and  costs,  and  finding  that  Ad- 
am M.  Clay  owned  lots  Nos.  11  and  13,  and 
that  be  held  a  mortgage  on  lot  No.  16, 
but  all  subject  to  other  mortgage  liens, 
and  denied  any  other  or  further  relief  to 
Adam  M.  Clay ;  and, further,  adjudged  that 
such  Judgment  should  not  bar  Adam  M. 
Clay  in  any  other  actloQ  from  asserting 


any  rights  or  Interests  which  he  might 
have.  In  effect,  it  was  a  dismissal  of  Ad- 
am M.  Clay's  proceeding  against  the  plain- 
tiffs for  affirmative  relief  without  preju- 
dice. And  this  is  the  Judgment  which 
Adam  M.Clay  now  seeks  to  have  reversed. 
"We  cannot  say  that  the  court  below 
erred.  For  the  purposes  of  this  case  we 
shall  assume,  as  the  defendant  Adam  M. 
Clay  claims,  that  be  was  not  a  party  to 
this  action  prior  to  his  tiling  his  motion 
on  December  8, 1886;  and  therefore  that 
none  of  his  rights  or  interests  were  adju- 
dicated or  affected  by  the  Judgments  ren- 
dered in  the  case  on  June  23, 18S4,  or  by 
any  of  the  other  proceedings  had  in  the 
case  prior  to  the  time  of  his  filing  his 
motion;  and  therefore  that  his  motion, 
appearance,  and  answer  in  the  case  vir- 
tually instituted  new  proceedings.  On 
January  16, 1886,  he  filed  a  full  answer  in 
the  case  in  the  nature  of  a  cross-petition, 
setting  up  new  matter,  and  asking  for 
affirmative  relief,  which  relief,  if  g^ranted, 
would  affect  the  rights  and  Interests  of 
nearly  all  the  other  parties  to  the  action; 
and  there  were  a  great  many  parties  to 
the  action,  as  we  have  already  seen,  and 
he  asked  forthls  affirmative  relief  although 
tae  never  gave  to  any  one  of  these  parties, 
except  to  the  plaintiffs,  any  notice  of  his 
proposed  action,  proceedins^s,  or  claims. 
Nor  did  any  one  of  these  parties,  except 
the  plaintiffs,  ever  have  any  sucli  notice  or 
ever  make  any  appearance  in  the  case  after 
Adam  M  Clay  made  his  said  appearance. 
Upon  this  proceeding  of  Adam  M.  Clay 
against  the  plaJntiHs,  without  any  notice 
to  any  of  the  other  parties,  Adam  M.  Clay 
obtained  a  supposed  judgment  against  L. 
W.  Clay  and  wife  for  $9ti4  and  costs,  and 
that  they  bad  conveyed  two  lots,  and 
mortgaged  one  lot  to  him.  Is  this  judg- 
ment of  any  value?  They  had  no  oppor- 
tunity to  set  up  any  defense  against  Adam 
M.  Clay's  supposed  claims.  John  Walruff 
also  had  interests  in  lot  No.  15  apparent- 
ly paramount  to  the  supposed  mortgage 
interests  of  Adam  M.  Clay  in  the  same 
property.  Are  not  Walruff's  rights  and 
interests  entitled  to  some  respect?  May 
not  be  l>e  permitted  to  show,  if  he  can, 
that  the  supposed  deed  and  mortgage 
from  L.  W.  Clay  and  wife  to  Adam  M.  Clay 
are  mere  shams  and  pretenses'^  And  may 
not  Dennis  Bettlger,  the  purchaser  of  lot 
No.  16,  be  permitted  to  protect  his  inter- 
ests In  such  lot?  And  may  not  he  be  per- 
mitted to  show  that  Adam  M.  Clay  has  no 
honest  or  legal  claim  to  any  of  such  pron- 
erty?  Is  it  possible  that  the  proceedings 
In  an  action  Involving  the  rights  and  in- 
terests of  various  parties  and  persons,  had 
before  Adam  M.  Clay  liecame  a  party  to 
the  action,  may  be  overturned,  demol- 
ished, and  destroyed,  simply  for  the  rea- 
son that  Adam  M.Clay  was  not  given  any 
opportunity  to  defend  and  protect  his 
rightBand  interests  in  the  action?  And 
then  may  all  the  rights  and  Interests  of 
these  various  interested  parties  and  per- 
sons be  settled,  adjudicated,  and  deter- 
mined, and  held  for  naught.  In  their  ab- 
sence, and  without  giving  them  any  op- 
portunity to  appear,  or  any  opportunity 
to  defend  and  protect  their  rights  and  In- 
tercets  in  tbecourts?   Adam  M.  Clay  might 


Digitized  by 


Google 


964 


PACIFIC  REPOETEB,  Vor,.  24. 


(Kan. 


have  had  tbe  other  interested  parties  and 
peraonij  brought  Into  court  by  notice  or 
Bumniona,  but  it  does  not  seem  that  he 
chose  to  do  so.  Also,  tbe  court  might,  up- 
on its  own  motion,  have  ordered  them  to 
be  brought  in,  but  it  was  not  bound  to 
do  so.  The  plaintiffs  alHo  might  have 
aslied  to  have  them  brought  in,  but,  as 
the  plaintiffs  were  not  then  asking  for  any 
affirmative  relief,  they  were  not  bound  to 
do  so ;  and  as  no  party  is  now  complain- 
ing ol  the  action  of  the  court  below,  ex- 
cept Adam  M.  Ctay,  he  must  show  that  he 
did  all  that  he  could  to  have  all  necessary 
parties  brought  in  before  he  can  claim  that 
tbe  court  below  committed  any  material 
error  as  to  him  in  refusing  to  finally  deter- 
mine the  case  without  the  presence  of  such 
other  parties.  We  think  that,  as  some  of 
thenecessary  parties  were  not  in  court  and 
had  no  opportunity  to  answer  the  new 
claims  made  by  Adam  M.  Clay,  the  court 
below  did  not  commit  any  error  by  virtual- 
ly dismissing  his  proceedings  without 
prejudice.  If  he  has  any  rights  with  re- 
gard to  said  lots  Nos.  11,  13,  and  1.5,  which 
need  any  further  protection,  he  can  com- 
mence a  new  action,  and  make  all  the  In- 
terested parties  defendants.  The  judg- 
ment of  the  court  below  will  be  at&rmed. 
All  the  justices  concurring. 

State  v.  Allibox. 
(Supreme  Court  of  Kansas.   Oct.  11,  1890.) 

CbUUXAL  La.W — VeBIWCATIOS  of  CJOMPLAIST — 

Appeal— Recoosizasce. 

1.  In  a  case  of  misdemeanor  before  a  jastice 
of  the  peace,  the  defendant  was  convicted  and 
sentenced,  and  he  then  gave  bond  and  appealed  to 
the  district  court,  where  he  procured  a  continu- 
ance and  entered  into  a  recognizance  for  his  ap 
pearance  at  the  next  term  of  the  district  court, 
and  in  such  oourt  was  afterwards  tried  and  oon- 
victed  and  sentenced,  and  he  then  appealed  to  the 
supreme  court;  but,  before  his  trial  in  the  dis- 
trict court,  he  movea  to  set  aside  the  recogni- 
zance, which  motion  the  court  overruled.  Held, 
not  error. 

2.  In  such  case  the  original  complaint  filed 
with  the  justice  of  the  peace  was  sent  to  the  dis- 
trict court  but  was  not  certified  to  by  the  justice 
of  the  peace,  but  the  delendaut  went  to  tj'ial  up- 
on such  complaint  without  making  any  objection 
upon  the  ground  that  it  was  not  so  certified ;  and 
after  trial  and  convictioUj  and  after  a  motion 
made  by  him  for  a  new  tnal  was  oveiTuled,  he 
then  filed  a  motion  in  arrest  of  judgment,  and, 
in  such  motion,  and  for  the  first  time,  made  the 
objection  that  the  complaint  had  not  been  prop- 
erly certified  to  by  the  justice  of  the  peace. 
Held,  that  the  objection  came  too  late,  and  that 
the  irregularity  was  waived. 

3.  Id  the  justice's  court  the  defendant  plead- 
ed "not  guilty,"  and  went  to  trial  without  ob- 
jection. Held,  that  he  thereby  waived  any  sup- 
posed insufficiency  of  the  verification  of  the  com- 
plaint. 

4.  Other  objections  not  considered  for  the 
reason  that  no  part  of  the  evidence  nor  any  part 
of  the  inst]nictiODs  has  been  preserved  by  any  bill 
of  exceptions. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Thomas 
county;  Charles  W.  Smith,  Judge. 

Joseph  A.  (iill,  for  appellant.  L.  B.  Kel- 
logg. Atty.  Oen.,  and  Jnwes  L.  Lour,  for 
the  State. 

Valentine,  J.  This  was  a  criminal 
prosecution  commenced  before  a  justice  of 


the  peace  of  Thomas  county,  in  which  the 
defendant  was  charged  in  three  separate 
counts  with  selling  intoxicating  liquors  in 
violation  ol  law.  Two  trials  were  had  be- 
fore the  justice  of  tbe  peace,  at  the  first  of 
which  the  jury  disagreed,  and  at  tbe  sec- 
ond the  defendant  was  found  guilty  on  the 
first  count  of  the  complaint,  and  was  sen- 
tenced to  pay  a  fine  of  |I00,  and  costs. 
The  defendant  then  appealed  to  the  dis- 
trict court,  where  three  separate  trials 
were  had,  at  the  first  two  of  which  the 
jury  failed  to  agree,  and  at  the  third  the 
defendant  was  found  guilty  on  the  said 
first  count,  and  sentenced  to  pay  a  flue  of 
9100,  and  costs,  and  be  imprisoned  in  the 
county  jail  for  30  days,  and  from  this  sen- 
tence he  now  appeals  to  this  court. 

1.  The  first  alleged  error  is  that  the  dis- 
trict court  erred  in  refusing  to  set  aside  a 
certain  recognizance  given  by  the  defend- 
ant at  a  previous  term  of  the  district 
court,  on  a  continuance  procured  by  him- 
self, for  his  appearance  in  the  district 
court  at  its  next  term.  We  think  no  er- 
ror was  committed  iu  this  respect,  and 
certainly  no  material  or  available  error 
was  committed. 

2.  The  second  alleged  error  is  that  the 
defendant  was  tried  upon  a  paper  par- 
porting  to  be  the  original  complaint  Hied 
with  the  justice  of  the  peace,  but  which 
complaint  was  not  certified  to,  by  the  jus- 
tice of  the  peace,  as  being  the  original 
complaint.  The  defendant  was  tried  three 
times  In  the  district  court  upon  this  same 
complaint,  and,  upon  the  third  trial,  he 
was  convicted,  and  at  no  time  did  he  raise 
this  question  as  to  a  want  of  a  propercer- 
tiflcat«  to  the  complaint,  until  after  his 
conviction,  and  until  after  a  motion  for  a 
new  trial  had  been  made  by  him,  and  had 
been  overruled  by  the  court, — and  then  he 
raised  the  question  for  the  first  time  by  a 
motion  in  arrest  ol  judgment.  The  de- 
fendant was,  undoubtedly,  tried  upon  the 
original  complaint  filed  with  tbe  justice  of 
the  peace,  although,  probabl.v,  the  same 
was  not  certified  to  by  the  justice,  as  re- 
quired by  law.  See  act  prescribing  the  Ju- 
risdiction and  procedure  before  justices  of 
the  peace  in  cases  of  misdemeanor,  §§  21, 
22.  We  shall  decide  this  case  upon  the 
theory  that  the  complaint  upon  which 
the  defendant  was  tried  was  the  original 
complaint, but  that  it  was  not  certified  to 
by  the  justice  of  tbe  peace  at  all.  In  the 
case  of  State  v.  Anderson,  17  Kan.  89,  the 
defendant  was  tried,  over  his  objections 
made  befure  the  trini,  upon  a  certified 
copy  of  the  complaint,  and  not  upon  the 
original  complaint  at  all.  In  the  case  of 
State  V.  Anderson,  34  Kan.  116,  R  Pac.  Rep. 
275,  the  defendant  was  tried,  over  his  ob- 
jections made  before  the  trial,  upon  a  com- 
plaint not  certified  to  at  all.  Neither  of 
the  foregoing  cases  necessarily  controls 
this,  because,  from  the  entire  record  in 
this  case,  and  from  the  action  of  the  par- 
ties, it  would  seem  that  the  defendant 
must  have  been  tried  upon  the  origrinal 
complaint,  ami  he  was  tried  before  any 
objection  was  made  that  the  complaint 
had  not  been  properly  certified  to  by  the 
justice  of  the  peace.  In  the  case  of  State 
V.  English, 34  Kan.  629,  9  Pac.  Rep.  7Cl,tbe 
defendant  watt  tried  in  the  district  court 
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upon  the  original  complaint  filed  with  the 
JoBtice  of  the  peace,  but  aucb  complaint 
hail  not  been  certified  to  by  the  Justice  of 
the  peace,  in  that  case  it  was  held  that, 
as  the  defendant  went  to  trial  upon  the 
coraplalut  without  objection,  he  waived 
the  want  of  the  certification.  The  present 
case,  we  think,  comes  within  the  last  case 
cited.  The  defendant  cannot  be  permitted 
to  take  the  chances  of  trial  and  of  a  pos- 
sible acquittal  upon  a  complaint  sufficient 
In  every  respect,  except,  merely,  that  it 
does  not  appear  to  have  been  certified  to 
by  the  justice  of  the  peace,  aud  then,  when 
he  is  convicted,  and  after  bis  motion  for  a 
new  trial  has  been  overruled,  raise  the 
question  tor  the  first  time  that  the  com- 
plaint has  not  been  properly  certified  to 
by  the  Justice  of  the  peace.  We  mlgrht  fur- 
ther state  in  connection  with  this  point 
that  neither  has  the  evidence  nor  have  the 
instructions  of  the  court  below  been  pre- 
served by  any  bill  of  exceptions.  We 
might  also  state  that  the  defendant  did 
urj^e  objections  to  the  aforesaid  complaint 
before  his  last  trial  in  the  district  court, 
but  he  did  uot  urge  the  one  which  we  are 
now  consideriui;.  He  moved  to  quash  the 
complaint  upon  various  ttrounds,  but 
none  of  such  grounds  included  the  one 
that  the  complaint  had  not  been  properly 
certified  to  by  the  justice  of  the  peace; 
and,  after  the  second  trial  in  the  district 
court,  and  before  the  third,  on  being  ar- 
raigned, he  refused  to  plead,  standing 
mute,  and  giving  no  reason  for  his  refusal. 
The  arraignment,  however,  at  this  time 
was  wholly  unnecessary,  lor  he  had  pre- 
viously been  arraigned  on  the  same  com- 
plaint In  the  justice's  court,  and  had  then 
and  there  pleaded,  "not  guilty,"  and  had 
subsequently  defended  himself  against  the 
chargts  therein  contained,  on  two  sepa- 
rate trials  in  the  Justice's  court,  and  on 
two  additional  trials  in  the  district  court, 
all  prior  to  this  arraignment  In  the  dis- 
trict court.  The  defendant's  objection 
that  the  complaint  was  not  certified  to 
came  too  late. 

3.  The  third  objection  made  by  the  de- 
fendant is  that  the  complaint  was  veri- 
fied by  the  county  attorney  on  informa- 
tion and  belief  only,  and  that  such  verifi- 
cation alone  was  insnificlent  for  the  is- 
suance of  a  warrant  for  the  arrest  of  the 
defendant.  Even  it  It  were  true  that  the 
complaint  was  verified  only  upon  Informa- 
tion and  belief,  the  defect  was  waived  by 
the  defendant  in  pleading  "not  guilty"  in 
the  Justice's  court,  and  going  to  trial  up- 
on the  complaint  without  objection.  The 
defendant  also  went  to  trial  the  first  time, 
and,  probably,  also,  the  second  time,  in 
the  district  court  upon  this  complaint 
without  objection.  And  there  was  also 
attached  to  the  complaint  the  testimony 
of  two  witnesses,  sworn  to  positively, 
tending  to  support  the  complaint. 

4.  The  other  objections  urged  by  the  de- 
fendant cannot  be  considernd,  for  the  rea- 
son that  no  part  of  the  evidence,  nor  any 
part  of  the  instructions,  has  been  pre- 
served by  any  bill  jf  exceptions.  We 
think,  however,  no. error  was  committed. 
The  judgment  of  the  court  below  will  be 
affirmed.    All  the  Justices  concurring. 


Stats  v.  Sptolh. 

(Supreme  CouH  of  Kan»a$.    Oct  11, 1890.) 

CouNTT  Commissioners — Corbcpt  Votino. 

1.  Where  an  indictment  charges  the  defend- 
ant, a  member  of  the  board  of  county  commission- 
ers, with  corruptly  voting  for  ana  allowing  a 
claim  in  a  sum  too  large,  it  is  error  to  permit  the 
introduction  of  evidence  to  prove  that  a  warrant 
had  been  issued  in  payment  of  said  claim  in  a 
sum  larger,  dollar  for  dollar,  than  the  amount  of 
the  claim  as  allowed,  without  proving  that  the 
defendant  voted  to  issue  the  warrant  for  said' 
larger  sum. 

2.  It  is  error  in  a  trial  court  to  refnse  to  set 
aside  a  verdict  of  the  jury  and  grant  a  new  trial 
when  there  is  no  evidence  to  support  the  verdict. 

(Syllabus  by  Strang,  C.) 

Commissioners'  decision.  Appeal  from 
district  court,  Ness  county ;  V.  H.  Gkin- 
STEAU,  Judge. 

J.  G.  Ibach  and  S.  1.  Hale,  tor  appellant. 
L.  B.  fieUofig,  Atty.  Gen.,  and  George  C. 
Browaell,  for  the  iState. 

Stran'o,  C.  This  is  a  criminal  prosecu- 
tion under  paragraph  1662,  Oen.  St.  1889, 
charging  the  defendant  with  a  willful  vio- 
lation of  paragraph  1888,  Id.  The  case 
was  begun  by  indictment  containing  three 
counts,  and  was  tried  by  the  court  and  a 
jury,  January  29, 1890,  resulting  In  a  verdict 
of  guilty  on  the  fli-st  count  and  not  guilty 
on  the  second  and  third  counts.  Oii  this 
verdict,  the  court  entered  judgmen  t  against 
the  defendant,  assessing  his  punishment 
at$lUO  fine  and  cost  of  prosecutiuu.  From 
this  judgment  the  defendant  appeals  to 
this  court, and  alleges  amongother  things 
"that  the  verdict  of  the  jury  is  not  sus- 
tained by  the  evidence. "  The  evidence  in 
the  case  shows  that  on  April  9, 1888,  Jacob 
B.  Spidle  was  a  member  of  the  board  of 
county  commissioners  of  Ness  county, 
Kan. ;  that  on  that  day  the  board  decided 
to  build  a  bridge  across  the  Pawnee  river; 
that  on  the  8th  day  of  June,  thereafter, 
said  Spidle,  together  with  the  other  mem- 
bers of  the  county  board,  let  the  contract 
for  building  said  bridge  to  Ed.  Qrant 
and  M.  G.  Cuwles,  agreeing  to  pay  said 
Grant  and  Cowles  therefor  the  sum  of 
$1,860.  Afterwards,  July  2, 1888,  Grant  and 
Cowles  presented  their  claim  to  the  board 
of  commissioners,  the  defendant  being  one 
of  them,  in  session  at  Ness  City,  which 
claim  was  allowed  in  the  sum  of  $1,850; 
that  on  the  9th  day  of  the  same  miuith  a 
warrant  was  issued  in  payment  of  said 
claim  in  the  sum  of  $2,035,  signed  "  H.  K. 
Coming,  Chairman, "and  attested  byO.  D. 
Barber,  clerk.  This  Is  all  the  evideitce  in 
the  case  relating  to  the  first  count  in  the 
indictment,  the  only  one  upon  which  the 
defendant  was  convicted.  The  criminat- 
ing words  of  the  first  count  in  the  indict- 
ment are:  "Andafterwards,  to-wit,  on  the 
9th  day  of  July,  1888,  the  said  Jacob  B. 
Spidle,  in  the  said  county  of  Ness,  being 
then  and  there  a  member  of  said  board  of 
county  commisBloners,  and  then  and  there 
acting  in  the  official  capacity  of  a  member 
of  said  board  of  county  commissioners,  did 
then  and  there,  unlawfully,  willfully,  and 
corruptly,  vote  for  and  allow  the  payment 
to  said  Kd.  Grant  and  M.  G.  ('owles  for 
said  bridge  in  the  sum  of  $2,035,  whereby 
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the  ealA  Jacob  B.  Spidle  did  then  and 
there,  willluUy  and  corruptly,  violate  and 
fail  to  perform  his  duty  as  county  commis- 
Bioner  of  said  county  of  Ness,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Kansas. "  Under 
this  indictment,  and  the  evidence  in  the 
case,  was  the  defendant  properly  convict- 
ed? We  think  not.  First,  the  indictment 
charges  him  with  having  voted  for,  and 
allowed  Grant  and  Cowles  onthecontract 
for  building  the  bridge,  a  sum  of  money 
larger  than  the  contract  price,  and  there- 
fore a  larger  sum  than  they  were  entitled 
to  under  the  law ;  but  the  evidence  to  sus- 
tain this  charge,  and  all  the  evidence  there 
is  in  the  record  upon  this  question,  shows 
that  he  voted  to  allow  the  claim  of  Grant 
and  Cowles,  and  they  were  allowed  on 
their  contract  f  1,850,  that  being  exactly 
the  amount  of  their  contract  price.  It  fol- 
lows then  that  there  is  a  total  want  of  evi- 
dence to  sustain  the  verdict  upon  the 
charge  that  the  defendant  voted  for  and 
allowed  the  claim  of  Grant  and  Cowles  in 
too  large  a  sum, — a  sum  larger  than  the 
amount  of  their  claim.  The  evidence 
shows  that  a  warrant  was  issued  to  Grant 
and  Cowles  in  payment  of  their  claim  in 
the  sum  of  92,035.  Was  the  defendant 
properly  convicted  on  this  evidence?  We 
thinlc  not.  The  Indi'jtment  does  not 
charge  him  with  the  offense  of  Issuing  a 
warrant  to  Grant  and  Cowles  in  a  sum 
larger  than  the  amount  allowed  on  their 
claim,  dollar  for  dollar,  which  is,  under 
paragraph  1888,  Gen.  St.  1K89,  a  separate 
and  distinct  offense  from  that  of  voting 
for  and  allowing  a  claim  In  too  large  a 
nam.  All  the  evidence  of  the  Issuance  of  a 
warrant  to  Grant  and  Cowles  in  payment 
of  their  claim  for  a  sum  larger  than  the 
amount  allowed  them  by  the  board  when 
their  claim  was  presented  and  allowed 
was  improperly  received,  and  therefore 
error,  for  which  the  case  would  have  to 
be  reversed.  But  there  is  notliing  in  the 
record  showing  that  Spidle,  the  defend- 
ant, had  anything  whatever  to  do  with 
the  issuing  of  the  warrant,  and  the  pre- 
sumption is  that  he  did  not.  The  law 
(paragraph  1618,  Gen.  Bt.  1889)  provides 
that  county  orders  shall  be  signed  by  the 
chairman,  and  attested  by  the  clerk,  the 
other  commissioners  not  signing  them. 
And  the  warrant  introduced  in  this  case 
was  BO  signed.  The  warrant  also  shows 
by  its  date  that  it  was  Issued  seven  days 
after  the  claim  for  the  payment  of  which  it 
was  issued  was  allowed.  There  is  nothing 
to  show  that  the  board  was  in  session 
when  the  warrant  was  iBsued.  and  we 
would  think  from  the  time  which  had 
elapsed  from  the  date  of  the  allowance  of 
the  claim,  July  2d,  to  the  date  of  warrant, 
July  9th,— seven  days,— that  the  meeting 
of  the  board  had  adjourned,  and  the  chair- 
man had  remained,  and  signed  warrants, 
after  the  adjournment,  as  is  usually  the 
case.  There  being  nothing  in  the  i-ecord 
showing  that  defendant  had  anything  to 
do  with  the  isHuing  of  the  warrant  to 
Grant  and  Cowles  for  $2,035,  and  presum- 
ing the  state  put  in  all  the  evidence  it  had 
upon   the  subject,  the   records   being  in 


court,  it  would  follow  that  the  defendant 
could  not  be  convicted,  if  the  indictment 
was  so  amended  as  to  charge  him  with 
the  offense  of  wrongfully  isBuing  the  war- 
rant introduced  in  evidence.  It  is  tliere- 
fore  recuniniended  that  the  judgment  of 
the  district  court  be  reversed,  and  the  de- 
fendant discharged. 

Pkr  Curiam.    It  is  so  ordered;  all  the 
justices  concurring. 


State  v.  Corning. 
(.Supreme  Court  of  Kaiisas.     Oct  11,  1890.) 

CJOUKTlt  COMMlgglONERS — CoMPENS-tTION  —  ISSUING 

Wahrakts. 

1.  Under  paragrajihs  1H62, 18S8,  and  1889,  Gen. 
St.  1889,  it  is  a  misdemeanor  for  a  board  of  coim- 
ty  commissioners,  or  the  chairman  of  the  board, 
to  issue  county  warrants  upon  an  account,  claim, 
or  demand,  when  allowed,  for  more  than  the  act- 
ual amount  so  allowed,  dollar  for  dollar;  but  a 
charge  in  an  indictment  that  the  defendant,  as 
the  chairman  of  a  board  of  county  commissioners, 
unlawfully,  willfully,  and  corruptly,  voted  for 
and  allowed  to  contractors  $2, 035  for  the  constme 
tion  of  a  bridge,  when  the  contract  price  was 
$1,850  only.  Is  not  sustained  by  testimony  show- 
ing that  all  the  members  of  the  board  voted  for 
and  allowed  tl,850  for  the  bridge,  but  that  the 
chairman,  without  any  other  vote  or  direction, 
issued  a  coanty  warrant  for  {2,0.35  on  the  claim  of 
$1,85U,  after  it  was  duly  allowed. 

2.  In  a  county  having  less  than  10,000  inhab- 
itants, the  compensation  of  the  members  of  a 
board  of  county  commissioners  for  their  services 
in  attending-  the  regular  and  special  meetings  of 
the  board  cannot  exceed  the  sum  of  SlOO  for  each 
commissioner  in  any  one  year,  but  this  compen- 
sation will  not  prevent  the  members  of  the  board 
of  county  commissioners  from  charging  additional 
compensation  while  attending  meetings  to  equal- 
ize assessments,  to  levy  taxes,  or  to  canvass  the 
returns  of  elections.  Hence,  where  it  is  sought 
to  charge  in  an  indictment  a  meirberof  the  board 
of  county  commissioners  with  unlawfully  receiv- 
ing, for  his  services  as  a  commissioner  in  any 
one  year,  a  sum  exceeding  $100  in  a  county  hav- 
ing less  than  10,000  iuhaljitants,  the  indictment 
and  the  testimony  offeree  in  support  thereof 
should  show  that  such  compensation  was  received 
by  him  for  only  attouding  the  regular  and  special 
meetings  of  the  board  of  county  commissioners. 

{SvUabxis  by  the  Court.) 

Appeal  from  district  court, Ness  county; 
V.  H.  GRIN.STEAD,  Judge. 

J.  G.  Ibach  and  &'.  /.  Hate,  for  appellant. 
L.  B.  Kellnfffr,  .\tty.  Gen.,  and  George  C. 
Brownell,  for  the  State. 

HoRTON,  G.  J.  During  the  year  1888. 
Henry  R.  Corning  was  the  chairman  of  the 
board  of  county  commissioners  of  Ness 
county.  On  the  7th  day  of  February, 
1889,  an  Indictment  was  returned  and  filed 
against  him,  embracing  three  counts. 
The  first  count  charged  him  with  having 
on  the  9th  day  of  July,  1888,  unlawfully, 
willfully,  and  corruptly,  voted  for  and  al- 
lowed the  payment  of  f2,035  for  the  build- 
ing of  a  bridge  for  the  county,  the  con- 
tract price  of  which  was  f  1,8.50.  The  third 
count  charged  him  with  having  unlaw- 
fully and  willfully  presented  claims  against 
the  county  of  Ness  for  his  services  as 
county  commissioner  for  the  year  1888, 
amounting  to  f  219,  and  having  willfully 
and  unlawfully  obtained  payment  there- 
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on,  when  the  statute  permitted  him  to  re- 
ceive tor  hlH  Berviees  as  county  commls- 
Kioner  the  Bura  of  f  100  only.  He  waB  con- 
victed upon  the  flrBt  and  third  counts  of 
the  indictment,  and  sentenced  to  pay  a 
flne  of  9100  upon  the  first  count,  and  also 
$100  upon  the  third  count,  together  with 
all  the  costs  of  the  prosecution,  and  to  be 
committed  to  the  county  jail  of  Ness  coun- 
ty until  the  fines  and  costs  were  paid.  He 
appeals  to  this  court. 

It  Is  contended  that  the  evidence  did  not 
sustain  the  verdict  of  the  jury  or  the  sen- 
tence of  the  court  upon  either  count  of  the 
Indictment.  Upon  acontractentered  Into 
between  the  board  of  county  couimlsslon- 
ersof  Ness  county  and  Ed.  Grant  and  M.  Gr. 
Cowles.on  the  8th  day  of  June,  1888,  Grant 
audCowles  constructed  a  bridge  across  the 
Pawnee  river,  near  Riverside,  for  the  sum 
of  fl,S50.  On  July  2. 1888,  the  board  of 
county  commissioners,  In  regular  session, 
voted  for  and  allowed  the  account  or 
claim  of  Grant  and  Cowles  of  $1,850  for 
the  bridge.  On  July  9, 18S8,  there  was  is- 
sued to  them  upon  the  account  or  claim 
so  allowed  a  county  warrant  for  $2,033. 
This  was  signed  by  Henry  R.  Coming,  as 
chairman,  and  attested  by  G.  D.  Barber, 
as  clcri:.  On  July  19, 18S8,  it  was  present- 
ed to  the  county  treasurer  of  Ness  county, 
but  not  paid  for  the  want  of  funds.  It 
was,  however,  regularly  registered  at 
that  time,  and  paid  on  July  31, 1888.  Al- 
though the  defendant.  Coming,  issued 
a  county  warrant  upon  a  claim  al- 
lowed for  more  than  the  actual  amount 
so  allowed,  dollar  for  dollar,  and  in  do- 
ing so  violated  the  provisions  of  the  stat- 
ute, yet  this  offense  is  notcharged  against 
him  in  the  Indictment.  Paragraphs  1062, 
1888,  1889,  Gen.  St.  1889;  State  v.  Spldle, 
ante,  965,  (just  decided.) 

The  indictment  charged  that  Corning 
"Imd.  unlawfully,  willfully,  and  corruptly, 
voted  for  and  allowed  the  payment  to 
Ed.  Grant  and  M.  G.  Cowles  for  the  fur- 
nishing of  the  material  and  the  construc- 
tion of  a  bridge  for  the  sum  of  ?2,0;J5, " 
when  the  contract  price  for  the  bridge 
wuH  f  1,850.  As  the  evidence  clearly  shows 
that  Corning  did  not  vote  for  or  allow 
the  claim  of  Grant  and  Cowles  for  more 
than  $1,850,  the  evidence  does  not  sustain 
the  alleged  offense  in  the  first  count  of  the 
indictment,  and  In  the  record  there  Is  no 
evidence  wha  tever  sustaining  the  offense 
alleged  in  that  count.  It  is  argued,  how- 
ever, that,  as  Henry  R.  Coming,  as  chair- 
man, unlawfully  Issued  n  county  warrant 
for  $2,035,  the  IsKuance  of  such  warrant  by 
hlni  was  an  allowance  of  a  greater  sum 
on  the  amount  or  claim  of  Grant  and 
Cowles  than  the  amount  actually  due 
thereon,  within  the  terms  of  the  statute. 
The  issuance  of  a  county  warrant  or  or- 
der upon  an  account  or  claim  is  nottheal- 
lowance  thereof  by  the  board  of  county 
commissioners.  Gen.  St.  18S9,  par.  1647. 
When  an  account  against  a  county  is 
properly  made  out,  and  verified  by  affida- 
vit, it  is  presented  to  the  county  board  tor 
allowance.  A  vote  is  taken  thereon,  and 
if  the  board  of  county  commissioners,  or 
a  majority  of  them,  vote  In  favor  of  the 
account  or  claim,  then  such  an  account  or 
claim  Is  said  to  be  allowed.    Subsequent- 


ly the  chairman  and  clerk  of  the  county 
board  are  to  sign  and  issue  a  county 
warrant  for  the  amount  allowed  upon 
the  account  or  claim,  but  for  nothing 
more.  The  issuance  of  a  county  warrant 
follows  the  allowance  on  an  account  or 
claim,  and,  therefore,  is  not  in  Itself  the 
legal  allowance  thereof.  If  it  were  Intend- 
ed to  charge  the  defendant  with  having 
issued  a  county  warrant  or  order  upon 
the  account  or  claim  of  Grant  and  Cowles, 
when  allowed,  for  more  than  the  actual 
amount  so  allowed,  dollar  for  dollar,  such 
a  charge  should  have  been  embraced  in  the 
indictment.  There  was  a  variance  be- 
tween the  charge  in  the  indictment  and 
the  proof  offered ;  and,  as  there  was  no 
proof  offered  under  the  first  count  of  the 
indictment  sustaining  the  charge  that  tho 
defendant  voted  for  and  allowed  any 
greater  sum  to  Grant  and  Cowles  than 
the  amount  actually  due  upon  their  ac- 
count or  claim  presented,  no  offense  was 
established  against  the  defendant,  within 
the  language  of  the  indictment.  State  v. 
Spidle,  supra. 

The  third  count  of  the  indictment  al- 
leged that  "  the  said  Henry  R.  Corning,  be- 
ing then  and  there  one  of  the  county  "com- 
missioners ot  said  county  of  Ness,  and  be- 
ing entitled  by  law  to  receive  as  compen- 
sation for  bis  services  as  said  county  com- 
missioner a  sum  not  exceeding  one  hun- 
dred dollars,  during  the  year  aIoi-esaid,did 
then,  and  during  said  official  year,  will- 
fully and  unlawfully,  present  to  said 
board  of  county  commissioners  ot  thesaid 
county  ot  Ness  divers  Illegal  vouchers  in  ev- 
idence of  compensation  alleged  therein  to 
be  due  him,  the  said  Henry  B.  Corning,  for 
services  as  county  comniisMioncr  of  said 
county  of  Ness  during  the  official  year,  in 
all  amounting  to  the  sum  ot  two  hundred 
and  nineteen  dollars;  and  thereby  did 
then,  and  during  said  year,  willfully  and 
unlawfully,  obtain  the  payment  to  him- 
self of  the  sum  of  two  hundred  and  nine- 
teen dollars,  as  compensation  for  services 
as  county  commissioner  of  said  county 
of  Ness  during  said  year,  said  sum  being 
more  than  he,  the  said  Henry  R.  Coming, 
was  entitled  to  by  law."  Paragraoh 
1623,  Gen.  St.  1889,  reads:  "The  board  ot 
county  commissioners  shall  meet  in  regu- 
lar session,  at  the  county-seat  of  the  coun- 
ty, on  the  first  Monday  of  January,  and 
the  first  Monday  after  the  first  Tuesday 
ot  April,  and  the  firstMondaysot  July  and 
October,  In  each  year,  and  in  special  ses- 
sion, on  the  call  of  the  chairman,  at  the 
request  ot  two  members  of  the  board,  as 
often  as  the  Interest  of  the  county  may 
demand  :  provided,  the  pay  for  such  serv- 
ices, including  all  regular  and  special  meet- 
ings, shall  never  exceed  the  sum  of  one 
hundred  dollars  to  each  commissioner  in 
anyone  year."  In  Burroughs  v.  Board, 
29  Kan.  196,  it  was  decided  that  the  lim- 
itation ot  $100  contained  in  the  proviso 
above  quoted  does  not  include  pay  for  the 
services  of  the  members  of  a  board  of  coun- 
ty commissioners  while  attending  meet- 
ings to  equalize  assessments,  to  levy  tax- 
es, or  to  canvass  the  returns  ot  elections. 
Hence, tlie  indictmentsliould  havechargod 
that  the  defendant  unlawfully  received  a 
sum  exceeding  $100  for  bis  services  as  corn- 
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rolBtiloner  darinK  the  year  of  1888  for  at- 
tending the  regalar  and  special  meetings 
of  the  board  of  county  commissioners  of 
Neas  county.  The  testimony  to  support 
such  an  offonse  must  also  have  shown 
that  he  received  more  than  flOO  for  his 
aervices  in  attending  the  regralar  and  spe- 
cial meetings  of  the  board  of  county  com- 
mlsBloners  durlnp:  the  year  1888. 

Various  accoimta  allowed  to  the  defend- 
ant by  the  board  of  county  commissioners 
of  Ness  county  were  presented  In  the  tes- 
timony, but,  with  the  exception  of  two  or 
three  of  the  accounts,  they  did  not  show 
on  their  fnce  whether  they  were  for  regular 
or  special  meetings  of  the  board,  or  for 
services  as  county  commissioner  while  at- 
tending meetings  to  equalize  assessments, 
to  levy  (axes,  canvass  the  returns  of  elec- 
tions, or  other  like  services.  Tlierefore 
neither  the  third  count  of  the  indictment 
nor  the  proof  offered  clearly  showed  that 
the  defendant  received  more  than  $100  as 
his  compensation  for  services  rendered  in 
attending  the  regular  and  special  meet- 
ings of  the  board  of  county  commissioners 
of  Ness  county  during  his  official  year, 
commencing  on  the  second  Monday  of 
January,  18X8,  and  ending  on  the  second 
Monday  of  January,  1S89.  We  are  there- 
fore compelled  to  say  that  the  verdict 
and  the  sentence  of  the  defendant  upon 
the  third  count  cannot  be  sustained.  The 
Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded.  All  the 
Justices  concurring. 


ScRAPPOHD  et  al.  r.  Gibbons. 

(Supreme  Court  of  Karisas.    May  10,  1890.) 

CHATTBL  MoRTOAOB  —  DrSCKIPTION — EVIBE>'CE  OP 
OWNEKSHIP — IN^T^L•CTIO^•». 

1.  In  a  chattel  moi'tgago,  the  property  in  con- 
troversy was  described  as  4U  milk  cows,  and  the 
increase  or  calves  of  said  cows ;  1  p-ay  horse, 
about  10  years  old;  1  bay  horse,  about  10  years 
old;  t  sorrel  pony,  about  4  years  old;  and  1  mule, 
about  12  years  ola, — and  the  mortpase  provided 
that  the  i>ro;)erty  should  remain  in  the  possession 
of  the  mortgagor  until  default  in  the  payment, 
ftod,  further,  provided  that  the  property  was  not 
to  be  moved  from  Nemaha  county ;  and  the  evi- 
dcnce  showed  that  the  property  in  question  was 
levied  upon  in  Nemaha  county,  as  the  property 
of  the  mortgagor.  Held,  that  the  description  is  sut- 
ilcient  under  the  circumstances  of  the  case,  and 
tnat  the  mortgage  was  not  void  for  uncertainty 
in  Uie  description  of  the  property. 

2.  A  chattel  mortgage  is  competent  evidence 
to  show  the  special  oivnership  in  property,  not- 
withstanding the  fact  that  it  (iocs  not  correspond 
with  the  date  of  the  note  referred  to  in  the  mort- 
gage, when  the  evidence  shows  they  wex'e  ej8- 
outed  at  the  same  time. 

3.  The  special  instructions  requested  by  the 
defendant,  and  general  instructions  given,  exam- 
ined, and  held,  that  no  error  was  committed  by 
the  trial  court 

{Syllabus  by  Oreen,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Nemaha  county;  R.  C.  Bab- 
sett,  Judge. 

W.  C.  Webb  and  Cunwell  #  Wells,  for 
plaintiffs  In  error.  TV.  D.  Webb  and  Hay- 
dea  &  Hayden,  for  defendant  in  error. 

Oh  REN,  C.  This  Is  an  action  in  replevin 
by  the  plaintiff  below  to  recover  posses- 
Bion   of  25   head  of  cows,  1  sorrel  pouy,  1 


large  brown  mule.l  gray  horse,  and  1  baj 
horse,  alleged  to  be  worth.  In  the  aggre- 
gate, $930.  The  plaintiff  In  the  court  b«. 
low  claimed  possession  of  the  property  or 
virtue  of  a  special  ownership,  under  a 
chattel  mortgage  executed  by  one  Wiillam 
Speedy,  on  the  2d  day  of  February,  1SS7, 
and  filed  In  the  register  of  deed's  office  on 
the  3d  day  of  February,  of  the  same  year. 
The  property  In  question  was  levied  upon 
by  the  sheriff  of  Nemaha  county,  under  an 
execution  issued  out  of  a  Justice's  court  ol 
said  county,  on  a  Judgment  against  Will- 
iam Speedy,  and  In  favor  of  Sarah  C.  Coff- 
man,  and  by  her  assigned  to  the  plaintiffs 
in  error.  The  execution  was  issued  un  the 
25th  day  of  February,  1S87,  and,  on  March 
Ist  following,  the  sheriff  levied  upon  the 
property  in  controversy  in  this  action  as 
the  property  of  William  Speedy.  The  re- 
turn of  the  sheriff  shows  that  the  prop 
erty  was  found  and  seized  by  the  sheriff, 
while  in  possession  of  Speedy,  in  Harrison 
township,  and  was  talcen  by  him  to  the 
city  of  Seneca,  In  another  township,  and 
advertised  and  sold  on  the  16th  day  of 
March,  1887,  for  the  sum  of  $512  45.  The 
action  was  commenced  against  M.  B.  Luh- 
niuiler,  the  sheriff,  but  the  plaintiffs  In  er- 
ror were  substituted  for  him,  and  the  ac- 
tion proceeded  against  them.  The  trial  in 
the  court  below  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff,  Mrs.  Gibbons, 
for  the  sum  of  $949.71.  A  motion  for  a 
new  trial  was  made  by  the  defendant  be- 
low, which  was  overruled  and  excepted 
to,  and  the  plaintiffs  in  error  now  seelc  a 
reversal  of  the  ludement,  upon  a  number 
of  gronnds,  but  tne  principal  one  relied 
upon  is  the  admission  in  evidence  of  the 
chattel  morterage,  under  which  the  plain- 
tiff below  claimed  the  property  in  ques- 
tion. The  property  in  controversy  is  de- 
scribed in  the  mortgage  as  "forty  milk 
cows,  and  the  increase  or  calves  of  said 
cows;  one  gray  horse,  about  ten  years 
old;  one  bay  horse,  about  ten  years  old; 
one  sorrel  pony,  about  four  years  old;  and 
one  mule,  about  twelve  years  old."  The 
morterage  provided  that  the  property 
.should  remain  in  posscs.sion  of  Speedy  un- 
til default  be  made  in  the  payment  of  the 
debt  and  interest,  or  some  part  thereof, 
and  that  said  property  was  not  to  be  re- 
moved from  Nemaha  county.  The  re.si- 
dcnce  of  the  parties  is  not  given  in  the 
moi-ttrage. 

Tliis  mortgage  is  challenged  npon  a 
number  of  grounds,  but  the  principal  one 
relied  upon  is  that  the  description  of  the 
property  intended  to  be  pledged  was  so 
(generally  indefinite  and  uncertain  that  the 
instrument,  when  recorded,  did  not  im- 
part notice  to  the  world.  This  court  has 
upheld  some  very  imperfect  descriptions 
in  chattel  mortgages,  and  we  readily  see 
the  justness  of  the  rule,  as  it  Is  almost  im- 
possible to  set  out  in  the  instrument  each 
and  all  the  articles  which  may  be  embraced 
in  it  with  such  precision  that  any  one,  by 
an  examination  of  the  mortgage,  without 
the  aid  of  other  evidence,  could  identify 
the  property.  Hence  the  rule  adopted  and 
supported  by  a  long  array  ol  authorities 
is:  If  a  description  will  enable  third  per- 
!  sons,  aided  by  inquiries  which  the  Inetru- 
I  uient  itself  suggests,  to  identity  the  prop- 
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erty,  it  1b  sufficient.  Jones,  Chat.  Morts. 
§  54:  Mills  T.  Lumber  Co.,  2(i  Kan.  576. 
Can  this  description  be  upheld,  under  this 
rule?  In  the  case  of  Mills  v.  Lumber  Co., 
supra,  this  court  says:  "We  think,  under 
the  circuDistanceB  ot  the  case,  the  descrip- 
tion of  the  property  In  the  chattel  mort- 
gai^eis  sufficient.  Of  course  the  descrip- 
tion in  the  mortgage  Is  not  sutflcient  to 
enable  a  third  person,  without  the  aid  of 
other  facts  than  those  contained  in  the 
mortgage,  to  identify  the  horse.  But  that 
is  not  necessary.  A  description  which 
will  enable  a  third  person,  aided  by  In- 
quiries which  the  instrument  itself  sug- 
gests, to  identify  the  property.  Is  suffi- 
cient. Indeed,  personal  property  can  sel- 
dom be  described  in  any  instrument  so  as 
to  enable  a  stranger  to  select  it  from  other 
property  of  like  kind,  without  the  aid  of 
other  facts  than  that  mentioned  in  the  in- 
strument itself.  •  •  •  Hesortmust  behad 
in  nearly  all  cases  to  other  evidence  than 
that  furnished  by  the  mortgage  itself,  to 
enable  third  persons  to  identify  mort- 
gaged property.  •  •  •  In  the  present 
case  the  defendant  Mills  was  bound  to 
take  notica  of  the  mortgage,  for  it  was 
properly  recorded.  Ha  was  bound  to 
know  that  a  bay  horse,  six  years  old  in 
ISTS,  owned  by  and  In  possession  of  John 
G.  Baner,  was  mortgaged.  We  think  he 
was  bound  to  know  from  the  mortgage  It- 
self that  the  property  was  situated  In  Mc- 
Pberson  county,  November  2,  1878,  when 
the  mortgage  was  executed.  *  »  •  And 
he  knew  when  he  attached  this  property 
that  he  attached  it  in  AlcFherson  county, 
and  as  thn  property  of  Raner,  and  that  it 
was  moi'tgaged.  Under  such  circumstan- 
ces, we  think,  as  between  the  mortgagee, 
the  Kansas  Lumber  Company,  and  the  de- 
fendant Mills,  we  must  bold  that  the  de- 
Hcriptton  was  and  is  sufficient."  On  page 
578,  the  court  says  that  the  mortgage 
"shows  by  inference  that  all  the  property 
was  situated  In  McPherson  county,  for,  if 
It  had  not  been  in  McPherson  county.  It 
could  not  have  been  removed  therefrom. " 
Again,  "  when  the  defendant  attached 
the  property,  he  attached  the  same  in 
McPherson  county,  as  the  property  of 
said  John  G.  Raner,  and  was  then  told  by 
a  son  of  Raner  that  he  got  him  (the  hoi-se) 
from  John  G.  Raner,  subject  to  the  mort- 
gage. "  In  this  case  the  mortgage  pro 
vides  that  the  property  shall  renialn  in 
the  possession  of  Speedy ;  that  it  should 
not  be  removed  from  Nemaha  county. 
Thfi  record  is  silent  as  to  whether  Speedy 
had  any  prtiperty  other  than  that  de- 
scribed In  the  chattel  mortgage.  The  evi- 
dence in  the  case  shows  that  tiie  property 
in  question  was  levied  upon  as  the  prop- 
erty of  William  Speedy ;  that  It  was  found 
In  his  possession;  and  that  one  of  the 
plaintiffs  In  error  knew  at  the  time  that 
the  sherirf  levied  upon  the  property  that 
the  plaintiff  below  held  a  chattel  mort- 
gage upon  the  same.  While  we  regard  the 
description  as  impei-fect,  and  not  as  full 
as  It  should  be,  we  arc  inclined  to  hold  the 
description  as  sufficient,  under  the  numer- 
ous authorities  and  decisions  of  this  court. 
Adams  v.  Hill,  10  Kan.  627;  Brown  v. 
Holmes,  13 Kan.  482;  .Shaffer  v.  Pickrell,  22 
Kan.  619;  King  v.  Aultman,  24  Kan.  246; 


Mills  v.  Lumber  Co.,  supra;  Muse  v.  Leh>, 
man,  30  Kan.  .514, 1  Pac.  Rep.  804:  Griffiths 
V.  Wheeler,  31  Kan.  17,  2  Pac.  Rep.  842; 
Schmidt  v.  Bender,  8»  Kan.  437, 18  Pac. 
Rep.  491. 

2.  A  further  objection  Is  made  to  the  in- 
troduction of  the  mortgage,  because  the 
date  of  the  moi-tgage  did  not  correspond 
with  the  date  of  the  note,  to  secure  the 
payment  of  which  the  mortgage  was 
given.  We  do  not  think  this  objection  is 
good,  for  the  reason'  that  the  chattel 
mortgage  might  have  been  given  for  any 
other  purpose;  and  simply  because  the 
date  of  the  note  and  the  date  of  the  mort- 
gage did  not  correspond.  If  the  mortgage 
is  otherwise  valid,  would  not  be  sufficient 
ground  for  excluding  the  mortgage  as  evi- 
dence. 

3.  A  further  objection  Is  made  that  the 
court  erred  in  refusing  certain  Instruc- 
tions, and  giving  certain  Instructions 
which  were  objected  to.  We  have  exam- 
ined the  instructions  which  were  re- 
quested,  and  find  that  the  court  instruct- 
ed the  Jury  fully,  as  we  think,  upon  the 
same  matters  as  embodied  In  the  instruc- 
tions asked  by  the  defendant  below ;  and 
we  do  not  find,  upon  an  examination  of 
the  instructions  which  the  court  did  give, 
anything  which  was  calculated  to  mislead 
the  Jury,  or  any  Imperfect  statement  of  the 
case  at  issue.  We  find  no  errors  apparent 
of  record  in  this  case,  and  therefore  recom- 
mend that  the  judgment  of  the  c  ourt  be- 
low be  affirmed. 

PEn  CcuiAM.  It  Is  so  ordered ;  all  the 
justices  concurring. 


MissovRi  Pac.  Ry.  Co.  v.  Barbrr. 

(Supreme  Court  of  Kansas.    July  3, 1890.) 

Death  bt  Wbonovul  Acrr— Fleadino— Dkvbctiti 
Cab  Received  fsoic  Amothek  Comfant. 

1.  In  an  action  brought  under  seotion  432  ot  the 
Code,  by  an  administratrix  ot  an  intestate  whose 
death  it  is  alleged  was  caused  by  the  wrongful 
act  of  a  railroad  company,  to  make  the  petition 
Bofficient  in  that  respect,  It  is  only  necessary  to 
allege  that  the  deceased  left  surviving  blm  as  his 
next  of  kin  the  plaintiff,  who  was  his  mother. 

2.  It  i>  the  duty  ot  a  railroad  company  to  in- 
spect a  freight-car,  and  to  see  that  it  is  reason- 
ably fit  for  service  before  It  is  received  from 
another  company,  and,  in  the  event  that  a  freight- 
car  Is  received  with  a  brake-beam  in  such  a  de- 
fective condition  that  a  brakeman,  whose  duty  It 
is  to  couple  the  foreign  car  with  those  used  by 
the  company  receiving  it.  Is  injured  in  his  at- 
tempt  to  make  such  coupling,  and  the  brqkemaa 
has  no  knowledge  of  the  ooaditlon  of  such  brake- 
beam,  and  its  condition  cannot  be  readily  seen, 
the  company  that  employ's  him  and  received  such 
car  in  a  defective  condition  is  liable  for  such  in- 
Jury. 

{SyVUibiu  by  Slmpnort,  C.) 

Commissioners'  decision.  Error  to  dis- 
trict conrt,  Morris  county:  M.  B.  Nichols 
BON,  Judge. 

Dnvid  Kelso,  for  plaintifl  in  error.  Kel- 
logg &  SedgwUsk  and  J.  K.  Owana,  for  de- 
fendant in  error. 

SiMPSo.v,  C.    This  suit  was  commenced 
on  the  22d  day  of  February,  1887,  in  the 
district  court  of  Morris  county  by  Mary. 
A.  Barber,  administratrix  of  the  estate  ol 
J.  F.  Barber,  deceased,  to  recover  damages 
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against  thft  MiBSOUri  Pacific  Railway  Com- 
pany for  tlie  death  of  the  said  J.  F.  Bar- 
ber, caused  by  the  wrongful  acts  of  the 
railway  company.  The  petition  alleges 
that  the  intestate,  at  the  time  of  his  death, 
left  surviving  him  as  his  next  of  icin,  this 
plaintiff,  who  was  and  is  his  niotlier.  The 
first  question  raised  is  that  the  petition 
does  not  state  a  cause  of  action.  This 
question  was  raised  by  an  objection  to 
testimony  under  th^  petition,  and  by  a  de- 
murrer to  the  evidence.  The  argument  In 
support  of  it,  contained  in  the  brief  of  the 
plaintiff  in  error,  is  "  that  tlie  plaintiff  be- 
low had  no  right  to  sue  and  recover  a 
judgment  in  this  case  for  her  individual 
benefit."  "There  Is  no  allegation  that  he 
did  not  leave  a  widow  orchildren."  "The 
mother's  right  to  recover  in  this  case  is 
dependent  upon  the  non-existence  of  a 
widow  or  children  of  the  Intestate,  which 
she  must  allege  and  prove. "  This  action 
is  brought  under  section  422  of  the  Civil 
Code,  by  the  personal  representative  of 
the  dccenseil,  and,  in  the  event  of  a  rccov-  j 
ery,  the  judgment  Inures  to  the  exclusive 
benefit  of  the  widow  and  children.  If  any, 
or  next  of  kin,  to  be  distributed  In  the 
same  manner  as  personal  property  of  the 
deceased.  A  judgment  in  favor  of  the  per- 
sonal representative  of  the  deceased  Is  a 
bar  to  any  other  action  for  the  samecausc. 
The  distribution  of  the  amount  of  the  re- 
covery is  a  matter  to  be  determined  by  the 
probate  court,  out  of  which  the  letters  of 
administration  Issue.  It  does  not  concern 
the  railroad  company.  This  action  is 
rightfully  brought  by  the  personal  repre- 
sentative, and  all  allegations  about  next 
of  kin  are  only  for  the  purpose  of  showing 
that  the  <lecea8ed  left  heirs.  There  is  no 
force  in  the  objection  to  the  sufficiency  of 
the  petition.  The  deceased  was  a  young 
man  about  19  yeai-s  old,  contributing  to 
the  support  of  hl»  mother,  and  employed 
as  a  brnkeman  on  the  train  of  the  defend- 
ant railroad  company.  He  was  killed  at 
Emporia  early  In  the  morning,  while  In  the 
act  of  coupling  two  freight-cars.  One  of 
tliese  cars  was  the  ordinaiy  freight-car  In 
use  on  that  road,  with  a  single  dead-wood 
bumper.  The  other  was  a  Pennsylvania 
Central  freight-car,  having  double  dead- 
wood  bumpers,  one  on  each  side  of  the 
draw-head.  The  standing  car  was  the 
Missouri  Pacific  one,  the  Pennsylvania 
Central  car  being  the  moving  one.  The 
l)rake-beani  on  the  moving  ear  was  out  ol 
repair,  swinging  loose  in  such  a  manner 
that  when  the  care  struck  together  It 
swung  entirely  out  of  its  place,  and  struck 
tbo  deceased,  who  was  endeavoring  to 
make  a  difficult  coupling,  on  the  legs, 
knocked  him  down  onto  the  track,  lacerat- 
ed and  injured  one  of  his  limbs,  by  strip- 
ping off  the  flesli  to  the  bone  from  near  the 
ankle  to  the  knee,  held  him  fast,  and 
caused  his  death.  It  Is  said  by  counsel  for 
plaintiff  In  error  that  there  is  no  evidence 
that  tends  to  show  that  the  death  was 
caused  by  the  brake-beam.  The  only  wit- 
ness who  was  standing  in  a  position  to 
clearly  see,  so  states.  He  was  an  employe 
of  the  railroad  company.  He  Is  Illiterate 
and  unskilled  in  expressions;  bat  his  story 
Is  a  well-connected  narrative,  and  consist- 
ent in  every  respect,  and,  in  addition  to 


this,  the  defective  condition  of  the  brake- 
beam  is  established  by  other  evidence. 
The  railroad  company  offered  no  evidence. 
The  injury  resulting  in  the  death  of  the 
young  man  is  not  attempted  to  be  ac- 
counted for  on  anyothertheory.  Thefact 
of  injury,  resulting  in  death,  occurring  at 
the  time  the  deceased  was  engaged  In 
making  the  coupling  of  these  particular 
cars,  is  estaldished  beyond  question.  Thii 
defective  condition  of  the  hrake-beam  i»» 
fairly  well  proven,  and  this  supports  the 
story  of  theeye-wllness,  and  makes  it  con- 
sistent with  all  the  attending  circumstan- 
ces. Under  the  stress  of  these  facts,  the 
jur,y  could  not  have  come  to  any  other 
conclusion  but  that  the  death  was  occa- 
sioned by  the  defective  brake-beam. 

The  remaining  questions  in  the  case 
arise  out  of  the  Inquiry  as  to  whether  the 
railroad  company  or  the  brakemajj.  had 
notice  of  this  defective  brake-beam.  The 
record  gives  no  account  of  the  Pennsyl- 
vania car,  except  at  Emporia,  ott  th'? 
morning  the  Injuries  happened.  It  is  e^ua..- 
ly  silent  as  to  Iho  train,  whore  it  was 
made  up,  and  as  to  its  destination.  If  it 
was  received  that  morning  at  Emporia 
by  the  Missouri  Pacific  Railway  Company 
from  another  company, it  was  the  duty  of 
the  former  company  to  have  inspected  it 
carefully,  and,  If  it  was  not  reasonably 
fitforuse.it  shouldnot  have  been  receivec.. 
See  generally  on  this  subject  the  case  oi 
Gutridge  v.  Railway  Co.,  94  Mo.  468,  7  S. 
W.  Rep.  476,  the  court  saying:  "The  de- 
fendant contends  that  it  had  a  right  to 
assume  that  the  car,  being  a  foreign  one,' 
was  reasonably  safe  and  fit  for  the  useH 
for  which  it  was  being  used.  We  do  not 
agree  to  the  proposition  as  thus  broadly 
stated.  If  the  car  had  obvious  defects 
which  renders  It  unfit  for  use.  defendant 
was  under  no  obligations  to  rtceive  li, 
and  should  not  have  received  it.  Cars  con'- 
ing  from  one  road  to  another  must  necef.- 
sarily  be  subjected  to  wear,  and  are  liable 
to  be  rendered  unfitforuse  in  the  course  of 
transportation,  and  this  must  be  known  to 
the  receiving  company.  It  is  but  the  rwBult 
of  the  most  common  observation.  While 
it  is  not  Incumbent  on  the  receiving  com- 
pany, on  the  receipt  of  the  car,  to  make 
tests  to  discover  hidden  detects-  In  tho 
construction  or  In  the  materials  used  iu 
the  construction,  still  it  la  bound  to  In- 
spect foreign  cars  just  as  it  would  and  Is 
required  to  Inspect  its  own  after  they  have 
been  in  use.  This  duty  devolves  upon  the 
company  as  much  In  the  one  case  as  in  the 
other."  This  commends  itself  to  oor 
judgment  as  being  a  clear  exposition  of 
the  law  on  this  question.  It  was  the  pri- 
mary duty  then  of  the  Missouri  Pacific 
Company  to  have  made  such  a  careful  In- 
spection ol  the  foreign  car  as  to  be  reason- 
ably well  satisfied  that  It  was  in  all  re- 
spects fit  for  use  on  its  road.  This  duty 
the  company  failed  to  perform.  It  is  true 
that  Bosman,  the  company's  car  inspector 
and  repairer,  testifies  that  he  made  an  in- 
spection of  this  car,  but  lie  states  that  he 
did  so  as  the  train  moved  slowly  past 
him.  He  failed  to  discover  an,y  defects, 
and  It  must  have  been  a  glaring  one  that 
could  be  noticed  by  such  an  Inspection. 
Even  after  the  accident,  be  made  an  in- 
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bpectlon,  and  tailed  to  notice  the  delect  in 
the  braise-beam  that  is  established  by  the 
evidence  of  McGinni«.  This  neglect  of  the 
company's  agent  to  make  a  reasonable  in- 
spection of  the  condition  of  the  Pennsyl- 
vania car  before  Its  reception  is  one  of  the 
Important  facts  tending  to  fasten  liabili- 
ty. The  company  receiving  the  car  must 
act  first;  then  It  was  the  duty  of  the  de- 
ceased to  have  noticed  the  defect.  It  Its 
condition  was  patent  to  all  observers.  In 
this  case  he  was  required  to  make  a  coup- 
ling to  this  particular  car  for  the  first 
time,  so  far  as  we  know,  and  the  record 
discloses.  Without  the  detect  was  a  pat- 
ent one,  or  he  had  knowledge  of  it,  he  had 
the  undoubted  legal  right  to  assume  that 
the  car  was  in  a  fit  condition  for  use.  So 
far  as  the  evidence  contained  in  the  i-ecord 
discloses,  the  first  time  that  young  Bar- 
ber ever  saw  this  car  was  when  he  was 
called  upon  to  make  a  coupling  to  It  as  it 
stood  on  tlie  track.  We  then  have  this 
case  presented  by  the  record :  A  foreign 
car  with  a  defective  brake-beam  causes 
such  injuries  to  the  brakeman  that  his 
death  resulted.  It  the  company  did  not 
know  of  the  defect  at  the  time  of  the  re- 
ception of  the  car  from  another  company, 
a  reasonable  inspection  would  have  dis- 
closed it.  No  such  inspection  was  made, 
or  rather,  was  shown.  Tlie  brakeman 
had  a  right  to  assume  that  the  car  was  fit 
tor  service  by  reason  of  its  reception  by 
the  company,  unless  the  defect  was  one 
that  could  easily  have  been  discovered,  or 
he  bad  actual  knowledge  of  the  same. 
These  views  were  substantially  embodied 
In  the  various  instructions  given  by  the 
court  to  the  jury,  so  that  we  find  no  tena- 
ble objection  to  any  ol  these  instructions, 
except  as  to  the  sLxth,  and  as  to  that  in- 
struction a  vigorous  flglit  is  waged.  The 
Instruction  reads  as  follows:  "It  is  the 
duty  of  a  railroad  company,  towards 
those  who  are  in  its  employ,  to  furnish 
suitable  cars,  constructed  of  good  and 
sound  material,  so  far  as  this  Is  reasona- 
bly practicable,  having  in  view  the  busi- 
ness done  upon  the  road.  In  their  con- 
struction they  should  equal  those  of  the 
average  roads  doing  the  same  class  of 
business,  so  far  as  relates  to  the  safety  of 
its  employes,  and  the  care  and  vigilance 
which  is  reasonably  practicable  must  be 
bestowed  by  thecompany  to  keep  them  in 
safe  condition."  The  deserving  criticism 
on  this  instruction  In  confined  to  the 
words  therein,  "In  their  construction  they 
should  equal  those  of  the  average  roads 
doing  the  same  class  of  business,"  not 
that  they  are  so  bad  of  themselves,  but 
because  there  was  no  evidence  in  the  case  t 
descriptive  of  the  construction  of  this  for- 
eign car,  except  that  it  had  double  dead- 
wood  bumpers,  one  on  each  side  of  the 
draw-head,  and  that  the  brake-beam  was 
In  a  defective  condition.  The  first  is  ma- 
terial as  tending  to  show  that  the  brake- 
man  was  engaged  in  making  a  novel  and 
dangerous  coupling,  and  the  other  is  ma- 
terial because  It  is  alleged  to  be  the  proxi- 
mate cause  of  the  injury.  No  general  de-. 
scriptiou  of  the  car  was  alleged  or  proved. 
Admitting  that  this  language  ought  not 
to  have  been  used  in  the  instruction,  we 
have  to  go  still  further  If  we  reverse  this 


Judgment,  and  say  that  it- is  of  such  a 
character  that  the  railroad  company  was 
necessarily  prejudiced  by  it;  that  it  was 
in  some  measure  influential  in  controlling 
the  jury  In  favor  of  a  verdict  for  the  plain- 
tiff below.  This  we  cannot  do.  There  is 
notliing  in  the  use  of  the  language  that 
would  authorize  such  an  inference,  and 
there  is  no  showing  that  it  was  prejudi- 
cial. Upon  the  whole  record,  having  an 
abiding  conviction  that  the  evidence  that 
went  to  the  jury  justified  the  verdict,  and 
that  the  law  applicable  to  the  facts  e^ 
tablished  was  fairly  stated  in  the  instruc- 
tions of  the  trial  court,  we  recommend  an 
affirmance  of  the  Judgment. 

Per  CrniAM.    It  is  so  ordered;  all  the 
justices  concurring. 


Nkwby  et  al.  v.  Mybbs. 

(Supreme  Cmirt  of  Karmas.    Oct  11,  1890.) 

Tbial  bt  the  Coukt — PisDixGS  —  Pleadixo  asd 
Prooj' — Appeal. 

1.  The  evidence  in  a  case  mast  correspond 
with  the  allegations  of  the  ploadin)^,  and  be  con- 
fined to  that  point,  or  points,  in  issne. 

2.  The  findings  of  fact  of  a  trial  court  must 
be  upon  the  issue  or  issues  made  in  the  pleading 
and  every  finding  of  fact  not  found  upon  any  is- 
sue is  a  nullity. 

8.  Where  the  only  issue  presented  by  the 
pleadings  to  recover  upon  a  promissory  note  is 
whether  the  defendants  ever  executed  the  note, 
and  the  court  finds  as  a  fact  that  the  defendants 
never  executed  or  authorized  the  note  to  be  exe- 
cuted for  them,  it  is  error,  in  the  absence  of  any 
amendment  to  the  pleadings,  for  the  court,  in  or- 
der to  show  that  the  defendants  are  estopped  from 
denying  the  execution  thereof,  to  receive  evf- 
denoe  and  make  findings  showing  that,  subse- 
quently to  the  execution  of  the  note,  the  defend- 
ants, by  their  acts  and  declarations,  are  es- 
topped from  contesting  their  sie^natores,  or  their 
Uabllity  upon  the  note. 

4.  In  order  to  have  the  question  whether  the 
evidence  supports  the  findings  and  judgment  ex- 
amined, the  case  made  should  show  that  it  con- 
tains all  the  evidence.  A  statement  to  that  ef- 
fect in  the  certificate  of  the  district  judge  settling 
the  case,  or  in  the  notice  served  with  the  case 
up<Hi  the  opposing  party,  .when  such  notice  Is  not 
a  part  of  the  case  made,  is  insolBoient. 
(SyUaibua  tyy  the  Court.) 

Error  to  district  court,  Elk  county ;  M. 
Q.  Troup,  Judge. 

NichoJs  &  Jackson,  tor  plaintiff  In  error. 
J.  D.  McCue  and  ScoU  &  White,  for  de- 
fendants In  error. 

HoRTON,  C.  J.  On  the  28th  day  ot  De- 
cember, 1887,  S.  E.  Myers  filed  bis  petition 
against  N.  Davis,  D.Uewby,  and  C.  W. 
Bogue  to  recover  $1,814.65  upon  a  prom- 
issory note,  payable  to  his  order,  dated 
March  8, 1887,  and  alleged  to  have  been 
executed  by  N.  Savis,  D.  Newbj',  and  C. 
W.  Bogue.  The  defendants  D.  Newby  and 
C.  W.  Bogue  filed  their  separate  answers, 
duly  verified,  alleging  they  never  signed  or 
executed  the  note  described  in  the  petition, 
and  also  alleging  they  never  authorized 
any  one  to  sign  their  names  for  them. 
Trial  hal  before  the  court,  a  jury  being 
waived.  The  court,  after  bearing  the  evi- 
dence and  the  arguments  of  counsel,  made 
and  filed  the  following  findings  of  tact: 
(1)  That  the  defendants  D.  Newby  and  C. 
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W.  Bogae  did  not,  nor  did  either  of  them, 
fAtca  the  promissory  note  described  in 
platntitfs'  petition ;  nor  did  said  defend- 
ants, or  either  of  them,  authorize  any  per- 
son to  sign  the  name  or  names  uf  Newby 
and  BoKue,or  either  of  them,  to  the  prom- 
issory note.  (2)  That  the  defendant  D. 
Newby,  by  his  acts  and  conduct  in  regard 
to  the  promissory  note,  is  estopped  from 
denying  the  execution  of  the  same,  and  Is 
liable  thereon.  (3)  That  the  defendant  C. 
W.  Bogne,  with  full  itnowledjre  that  he 
had  not  signed  the  promissory  note,  upon 
presentation  thereof  to  him,  ratified  and 
adopted  the  execution  thereof  as  his  own 
act,  and,  by  reason  of  his  conduct  and 
acts  in  regard  to  the  note.  Is  estopped 
from  denying  his  liability  on  the  note,  and 
he  is  liable  thereon.  Subsequently,  upon 
the  findings  of  fact,  the  court  rendered 
judgment  in  favor  of  the  plaintiff,  and 
against  all  of  the  defendants,  for  91.381.46, 
and  the  costs  of  the  action,  taxed  at 
$139. .55.  To  the  rulings  of  the  court,  to 
the  second  and  third  fludlngs  of  fact,  and 
the  judgment  rendered,  the  defendants  D. 
Newby  and  C.  W.  Bogue  excepted,  and 
bring  the  case  here. 

As  the  first  finding  of  fact  by  the  trial 
court  was  favorable  to  Newby  and  Bogue, 
that  finding  Is  not  challenged;  fcntltis 
contended  that  there  is  no  evidence  in  the 
record  sustaining  or  tending  to  sustain 
the  other  findings.  The  certificate  of  the 
Jadge  who  settled  the  case  ma:le  stated 
that  it  contains  all  of  the  evidence  offered 
upon,  the  trial  of  the  cause,  excepting  the 
evidence  offered  to  prove  or  disprove  the 
genuineness  of  the  signatures  of  Newby 
and  Bogue  to  the  promissory  note  sued 
on.  A  like  statement  is  contained  In  the 
notice  served  by  Myers  upon  Newbj-  and 
Bogue  at  the  time  the  case  made  was 
handed  to  their  attorney.  This  notice  al- 
so requested  Newby  and  Myers  to  suggest 
amendments  to  the  case,  as  permitted  by 
the  statute.  It  Is  not  stated  In  the  case 
made  that  It  contains  all  the  evidence  in- 
troduced upon  the  trial  upon  the  contro- 
verted issups.  As  the  court  found  against 
Myei-8,  and  in  favor  of  Newby  and  Bogne, 
against  thegenulneness  of  their  signatures, 
it  was  unnecesMsry  for  the.  evidence  upon 
this  matter  to  be  embraced  in  the  record 
brought  to  this  court,  provided  all  the 
other  material  evidence  was  in  the  rocord. 
A  statement  In  a  certificate  of  the  judge, 
or  in  the  notice  served  with  the  case,  but 
which  is  no  part  of  the  case,  Is  InsiifHcient. 
In  order  to  have  the  question  whether  the 
evidence  supports  the  findings  and  judg- 
ment examined,  the  case  made  should 
show  that  It  contains  all  the  evidence. 
Eddy  V.  Weaver,  37  Kan.  540,  l.>  Pac.  Rep. 
492;  Railroad  Co.  v.  UHmes,  38  Kan.  241, 
16  Pac.  Rep.  472;  Bartlett  v.  Feenoy,  11 
Kan.  594;  Brown  v.  Johnson,  14  Kan.  377; 
Insurance  Co.  v.  Hogue,  41  Kan.  524,  21 
Pac.  Rep.  641.  Therefore  the  evidence 
offered  upon  the  trial  is  not  before  us  for 
our  consideration.  The  record,  however, 
discloses  objections  made  to  testimony,  as 
well  as  the  rulings  of  the  court  tliereon. 
The  record  also  shows  that  exceptions 
were  taken  to  the  second  and  third  find- . 
logs  of  fact,  and  the  Judgment  rendered 


thereon.  The  qnestlon  is  therefore  pre- 
sented whether,  upon  the  pleadings  and 
the  findings  of  fact,  the  judgment  can  be 
sustained.  We  think  not.  Tb<>  evidence 
In  a  case  umst  correspond  with  the  allega- 
tions of  the  pleadings,  and  be  confined  to 
the  point  or  points  in  issue.  1  Greenl.Ev. 
§50. 

Again,  findings  of  fact  of  a  trial  court 
must  be  upon  the  issue  or  issues  made  in 
the  pleadings.  Findings  of  fact,  which 
are  not  in  issue  by  the  pleadings,  may  be 
wholly  disregarded,  and  treated  as  imma- 
terlpl.  Brenner  v.  Bigelow,  8  Kan.  496; 
Mays  V.  Foster,  26  Kan.  518.  In  this  case 
the  petition  alleged  the  execution  of  the 
promissory  note  sued  on  by  Newby  and 
Bognc.  The  answer  of  the  defendants, 
denying  the  execution  of  the  note,  was 
verified,  and  therefore  the  only  Issue  of 
fact  upon  jvhlcW  the  court  was  required  to 
find  was  whether  Newby  and  Bogue,  or 
either  of  them,  signed  the  promissory  note 
sued  on,  or  authorized  any  person  to  sign 
It  for  them.  Upon  this  issue  the  court 
found  in  favor  of  Newby  and  Bogue  and 
against  Myers.  Upon  the  issue,  therefore, 
presented  by  the  pleadings,  the  defendants 
succeeded.  Upon  tliat  issue  It  is  conceded 
by  both  parties  that  none  of  the  evidence 
Is  h3re.  Upon  the  finding  of  the  court 
that  neither  Newby  nor  Bogue  sierned  the 
note,nor  authorized  it  to  be  signed,  Myers 
was  not  entitled  to  recover.  There  were 
no  allegutions  In  the  petition,  or  in  the  re- 
ply of  the  plaintiff  below,  setting  forth 
any  words  or  any  acts  of  Newby  and 
Bogue,  either  of  omission  or  commission, 
showing  or  tending  to  show  they  were 
estopped  from  denying  the  execution  of 
the  note.  The  question  of  estoppel  was 
not  In  issue  by  the  pleadings,  and  there- 
fore the  evidence  offered  tending  to  show 
matters  of  e.stoppel  only,  did  not  corr^ 
spond  with  the  allegations  of  the  pleadr 
ings,  and  was  not  upon  the  point  in  issue. 

The  second  and  third  findings  of  fact  of 
the  court  were  not  on  matters  In  issue 
by  the  pleadings.  If  plaintiff  below  in- 
tended to  charge  Newby  nnd  Bogue  with 
a  liability,  because  of  thiugs  done  long 
after  he  received  and  accepted  a  note 
which  they  never  signed,  then  allegations 
tending  to  show  such  a  liabilfty,  by  estop- 
pel or  otherwise,  should  have  been  alleged 
In  the  petition  or  In  the  reply.  Nothing 
of  the  kind  was  done. 

It  Is  conceded  that  Davis  forged  the 
names  of  Newby  and  Bogue  to  the  note 
sued  on.  To  hold  Newby  and  Bogue,  or 
either  of  them,  liable  on  the  note  on  ac- 
count of  subsequent  language,  or  conduct, 
Myers  must  show  that,-by  their  declara- 
tions and  acts  made  knowingly  and  delib- 
erately, they  induced  him  to  believe  cer- 
tain facts  to  exist,  and  that  he  rightfully 
acted  on  the  belief  so  induced,  and  was 
misled  thereby  to  his  detriment  or  Injury. 
As  the  trial  court  received  evidence  and 
made  findings  upon  matters  wholly  out- 
side of  the  issue  presented  by  the  plead- 
ings, it  committed  error  greatly  to  the 
prejudice  of  the  defendant  below.  The 
judgment  of  the  trial  court  will  be  re- 
versed, and  cause  remanded  lor  further 
proceedings.    All  the  justices  concurring. 
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Lynch  et  al.  v.  CiTr  of  Kansas  City  et  al. 

(Supreme  Court  of  Karuiat.  Oct  11,  1S90.) 
Bthsbt  Absessmbnts — ^larjUNOTioN. 
Section  868  of  the  Code  of  Civil  Procedure 
is  amended,  so  far  as  restraining  the  coUectloa 
oi  an  assessment  is  concerned,  by  tbe  provisions 
contained  in  section  1,  c.  101,  Sess.  Laws  1S87, 
incorporated  into  the  General  Statutes  of  1889  as 
paragraph  590. 

(Syllabfus  try  Simpson,  C) 

CommiBsioners'  decision.  Error  to  dis- 
trict court,  Wyandotte  county;  O.  L. 
MiLLRR.  Judge. 

JenkiDS  A  Wells,  for  plaintiff  In  error. 
William  S.  Carroll,  tor  defendant  In  error. 

Simpson,  C.  On  the  12th  day  of  May, 
1887,  the  mayor  and  conncllmen  of  the  city 
of  Kansas  City  passed  the  following  reso- 
lution: "Resolved  by  the  mayor  and 
councllmen  of  the  city  of  Kansas  City  that 
It  Is  necessary  to  pave  Third  street  from 
the  west  end  of  the  Kansas  river  bridge 
to  the  north  line  of  Minnesota  avenue, " 
etc.  Third  street  Is  one  of  the  public 
streets  in  said  city  running  due  north  and 
Bonth.  At  its  southern  termination  it  in- 
tersects or  runs  Into  a  street  called  "  Fer- 
ry Street."  The  latter  street  extends 
north-€asterIy  and  south-westerly  past 
the  southern  termination  of  Third  street, 
forming  an  obtuse  angle.  Ferry  street  is 
near  the  bank,  and  runs  parallel  with  the 
Kansas  river.  There  are  two  iron  bridges 
across  the  river,  one  near  the  intersection 
of  Third  and  Ferry  streets,  and  the  other 
a  block  further  south-west,  and  terminat- 
ing in  Ferry  street.  On  the 30th  day  of  No- 
vember, 1887,  the  council  passed  an  ordi- 
nance declaring  it  necessary  to  pave 
Third  street  with  cedar  blocks  from  the 
west  end  of  the  Kansas  river  bridge  to  the 
north  line  of  Minnesota  avenue.  This  was 
approved  by  the  mayor  on  the  5th  day  of 
December  following  its  passage.  The  ordi- 
nance directed  the  city  clerk  to  advertise 
In  the  oflicial  paper  of  said  city  for  pro- 
posals for  curbing  and  paving  said  street, 
but  no  such  advertisement  was  thereafter 
made.  Prior  to  the  passage  of  said  or- 
dinance, to-wit,  on  the  17th  day  of  Sep- 
tember, 1887,  the  city  clerk  published  a 
"notice  to  contractors,"  stating  that 
"sealed  proposals  will  be  received  at  the 
city  clerk's  office  until  6p.m., Tuesday,  Oc- 
tober 11,  1887,  for  curbing  and  paring 
Third  street,  (north  side,)  from  the  west 
end  of  Kansas  rivei'  bridge  to  Minnesota 
avenue,  according  to  plans  and  speciflca- 
tlons  of  city  engineer  now  on  file  at  this 
office."  February  IS,  1888,  the  mayor  of 
said  city  published  q  notice  that  "there 
will  be  a  special  meeting  of  the  city  coun- 
cil on  Tuesday  evening,  Februai-j-  21,  1888, 
at  7  o'clock,  for  tlie  purpose  of  hearing 
any  and  all  complaints  that  may  be  marie 
as  to  the  valuation  assessed  by  the  ap- 
praisers of  real  estate  abutting  on  Third 
?8d)  street  from  Minnesota  avenue  to  Ann 
strefet.and  Ferry  street  from  Ann  street  to 
the  Iron  bridge,  (north  side,)  and  also 
to  hear  any  and  all  complaints  as  to  the 
validity  and  fairness  of  the  assessments  or 
Bpeciai  taxeB  to  be  assessed  and  levied  on 
all  lots,  pieces,  and  parcels  of  ground  lia- 
ble for  the  payment  of  paving  said  Third 


fSd)  street  between  the  points  named. 
The  following  named  lots,  pieces,  and  par- 
cels of  ground  are  liable  for  the  assessment 
of  paving  Third  (8d)  street  in  the  city  of 
Kansas  City,  Kansas."  Then  follows  a 
detailed  list  of  property,  Including  the  sev- 
eral lots  of  the  plaintiffs  set  forth  in  the 
petition.  Under  the  above  proceedings 
the  mayor  and  council  let  the  contracts, 
and  caused  to  be  curbed  with  stone,  and 
paved  with  cedar  blocks,  said  Third  street 
from  Minnesota  avenue  south,  to  the  end 
thereof,  at  its  intersection  with  Ferry 
street,  and  also  Ferry  street  from  the 
south  end  of  Third  street  to  the  second 
bridge  from  that  point  across  the  Kansas 
river.  Bonds  were  issued  by  said  city,  and 
sold  to  raise  money  to  pay  for  said  im- 
provements, and,  subsequently,  a  short 
time  before  this  suit  was  bronght,  a  levy 
of  special  taxes  was  made  by  said  mayor 
and  council  on  all  real  estate  abutting  on 
said  Third  street,  and  also  on  Ferry 
street,  and  to  the  center  of  the  block  on 
cither  side  thereof,  from  Minnesota  ave- 
nue to  a  point  south  and  south-west  as 
far  as  said  Third  and  Ferry  streets  were 
paved,  for  the  purpose  of  raising  a  reve- 
nuetopay  the  first  installment  (one-tenth) 
of  said  bonds,  and  accrued  Interest  then 
due.  The  plaintiffs  Lvnch,  House,  Ste- 
vens, Flanagan,  and  McCarthy  own  the 
lots  respectivel.T  described  In  the  petition, 
abutting  on  Ferry  street,  and  the  plain- 
tiff Hannan  two  lots  on  Barnett  street, 
as  described  In  their  petition,  and  are  in 
the  taxing  district  upon  the  real  estate  of 
which  said  levy  was  made.  December  1, 
1888,  this  action  was  brought  by  plaintiffs 
praying  for  an  injunction  against  defend- 
ants to  restrain  the  collection  of  said  spe- 
cial taxes  levied  against  their  said  lots, 
and  a  temporary  restraining  order  was 
granted  by  the  judge  of  the  district 
court. 

Defendants,  by  their  answer  filed  at  the 
hearing  of  said  motion,  admit,  in  sub- 
stance, the  facts  set  forth  in  the  petition, 
but  claim:  First.  That  Third  street  and 
that  portion  of  Ferry  street  between  the 
west  end  of  the  bridge  across  the  Kansas 
river,  to  the  eye,  in  location,  direction,  and 
In  fact,  constitute  one  and  the  same  street, 
"said  portion  of  Ferry  street  being  a  con- 
tinuation eastward  of  Third  street, "  and 
"is  commonly  known  as,  and  called  by 
nil  classes  of  the  people  of  the  city  as, 
'Third-Street Extension.'"  Second.  "That 
plaintiffs  knew  at  the  time  of  the  passage 
of  the  resolution  and  ordinance  to  pave 
Third  street  that  It  was  the  Intention  of 
the  city  to  pave  a  portion  of  Ferry  sti-eet 
also,  and  saw  the  work  done,  accepted 
the  benefits  thereof,  and  took  no  steps  to 
prevent  the  same  at  the  time,  and  are 
therefore  estopped  from  being  now  heard 
to  complain  in  regard  to  the  premises,  and 
are  not  In  equity  entitled  to  any  injunc- 
tion to  restrain  the  defendants  from  pro- 
ceeding  to  collect  the  taxes  upon  their 
property  bo  levied  for  the  making  of  said 
improvements  upon  said  Ferry  street,  and 
in  payment  of  the  bonds  so  issued  there- 
for." And,  third,  that  the  plaintiffs  did 
not  commence  this  action  "  within  thirty 
days  from  the  time  the  amount  due  on 
each  lot  or  piece  of  ground  liable  tor  aald 
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aB8(!BBinent  was  ascertained."  Therefore 
the  suit  iH  barred  by  the  limitation  "con- 
tained in  section  one  of  chapters  102  and 
101  of  the  Laws  of  1887."  December  8. 
18S8,  the  case  was  heard  on  the  motion  of 
plaintiffs  for  a  temporary  ln]uuctiou,  and 
taken  under  advisement  by  the  court. 
March  2, 1880,  the  court  overruled  said  mo- 
tion, and  denied  plaintiffs'  application  for 
a  temporary  injunction,  but  retained  in 
force  the  restraining  order  for  30  days, 
till  the  case  was  filed  in  this  court.  Of 
this  judgment  of  the  district  court  the 
plaintiffs  complain,  and  allege  the  same  as 
error. 

1.  An  attempt  is  made  by  the  attorneys 
of  the  plaintiffs  in  error  to  have  this  ac- 
tion classified  as  one  instituted  under  sec- 
tion 2.53  of  the  Code  of  Civil  Procedure. 
For  the  purposes  of  such  a  classification, 
the  action  was  commenced  against  the 
city  of  Kansas  City,  and  the  treasurer  of 
said  city,  and  the  treasurer  of  Wyandotte 
county.  The  petition  alleges  a  levy  of  a 
special  assessment  against  the  real  prop- 
erty of  the  plaintiffs  below,  and  in  error 
here,  the  certification  of  that  levy  by  the 
city  clerk  to  the  county  clerk,  and  that  the 
same  has  been  placed  on  the  tax-roll  of 
the  county  for  collection  with  other  taxes 
of  the  present  year.  In  the  prayer  an  in- 
junction is  called  for  restraining  the  offi- 
cers named  from  the  collection  of  such 
alleged  Illegal  taxes.  It  is  evident,  from 
the  history  of  the  case  heretofore  given, 
that  the  burden  complained  of  is  not  the 
ordinary  taxation  for  state,  county,  mu- 
nicipal, or  school  purposes,  but  special  as- 
sessments made  against  city  lots  owned 
by  the  plaintiffs  in  error,  for  the  improve- 
ment of  a  street  or  streets  upon  which 
their  lots  abut.  Section  203  of  the  Code  of 
Civil  Procedure  reads  as  follows:  "An 
injunction  may  be  granted  to  enjoin  the 
lllgal  levy  of  any  tax,  charge,  or  assess- 
ment, or  the  collection  of  any  illegal  tax, 
charge,  or  assessment,  or  any  proceeding 
to  enforce  the  same,  and  any  number  of 
persons  whose  property  is  affected  by  a 
tax  or  assessment  so  levied  may  unite  in 
the  petition  filed  to  obtain  such  injunc- 
tion. "  It  will  be  seen  that  this  section  au- 
thorizes the  rastralning  of  the  levy  or  col- 
lection of  any  tax,  charge,  or  assessment, 
and  in  this  connection  it  hardly  becomes 
necessary  to  dwell  on  the  plain  distinction 
between  "  tax  "  and  "  assessment, "  as  used 
in  this  section.  The  sole  object  of  this  peti- 
tion is  to  restrain  the  collectiun  of  the  as- 
sessment made  by  the  city  council  on  the 
real  property  of  these  plaintiffs  in  error 
for  the  cost  of  curbing  and  paving  Third 
street  from  the  west  end  of  the  Kansas 
river  bridge  to  the  north  line  of  Minnesota 
avenue.  It  Is  said  by  the  city  that  section 
263  of  tbeCode  of  Civil  Procedure  is  amend- 
ed, so  far  as  restraining  the  collection  ut 
an  assessment  is  concerned,  by  the  provis- 
ions contuinftd  in  section  i,  c.  101,  Sesa. 
Laws  1887,  incorporated  into  the  General 
Statutes  of  1889  as  paragraph  500.  This 
Be(;tion  jjrovides  that  "no  suit  to  set  aside 
the  said  special  assessments,  or  to  enjoin 
the  making  of  the  same,  shall  be  brought, 
nor  any  defense  to  the  validity  thereof  l>e 
allowed,  after  the  expiration  of  thirty 
days  from  the  time  the  amount  due  on 


each  lot  or  piece  of  ground  liable  tor  such 
assessment  Is  ascertained. "  In  the  case  of 
City  of  Topeka  v.  Gage,  ante,  82.  this 
court,  commenting  on  these  words  of  lim- 
itation, have  said  :  "The  language  of  this 
statute  is  such  as  to  leave  little  or  no 
room  for  construction.  Its  provisions  are 
plain,  direct,  and  positive,  and  seem  suffi- 
ciently broad  to  cut  off  all  defenses  not  as- 
serted within  the  period  of  tinje  named 
therein.  It  says  that  no  suit  shall  be 
brought,  nor  any  defens3  allovve<1.  after  the 
expiration  of  thirty  days  from — what? 
From  the  time  tlie  amount  due  on  each 
lot  is  ascertained. "  With  this  broad  and 
liberal  interpi-etation  of  this  statute,  a 
conflict  inevitably  arises  between  it  and 
certain  parts  of  section  253,  an  above  giv- 
en. Section  1  of  the  act  of  1887  provides 
tliat,  in  cities  of  the  first  class,  when  streets 
are  improved,  and  the  expense  is  charge- 
able to  the  abutting  property,  the  pay- 
ment maybe  provided  for,either  iulnstall- 
ments  or  by  levying  the  whole  coat  at  one 
time;  but,  if  the  installment  plan  is  adopt- 
ed, improvement  bonds  may  be  issued,  pay- 
able in  installments  of  equal  amounts  each 
year,  such  bonds  not  running  longer  than 
10  years,  nor  with  Interest  greater  than  7 
per  cent.  The  adoption  of  the  plan  of  the 
issue  of  improvement  bonds  furnishes 
money  with  which  to  pay  the  contractors 
lor  the  improvement  of  the  street  when 
the  same  is  completed,  and  gives  the  own- 
ers of  abutting  property  10  years  within 
which  to  pay  the  bonds  and  Interest  in 
yearly  Installments.  The  act  also  pro- 
vides that  the  owner  of  abutting  property 
liable  to  such  a  special  assessment  may 
redeem  his  property  from  such  liability  by 
paying  the  entire  amount  chargeable 
against  his  property  .30  days  before  the 
issue  of  such  bonds,  and  then  adds  the 
words  of  limitation  heretofore  recite<l. 
The  plain  intent  of  these  various  provis- 
lc>ns  is  to  cause  litigation,  if  any  there  Is 
to  l«e.  to  be  commenced  before  the  Issue  of 
the  bonds,  so  as  to  avoid  any  uncertainty 
about  their  legality  that  might  aRect 
their  market  value.  The  30-days  limita- 
tion within  which  the  assessments  that 
are  the  basis  of  the  bonds  can  be  attacked 
is  a  wise  one,  is  reasonable  as  to  time,  and 
is  of  unquestioned  validity  In  every  re- 
spect. To  give  it  force  we  must  hold  that 
it  changes  the  time  within  which  an  ac- 
tion of  this  kind  can  be  instituted  under 
section  253  of  the  Code,  and  leaves  that 
section  to  apply  only  to  illegal  taxes  and 
illegal  charges.  The  word  "assessment, " 
as  used  in  section  253  of  the  Code,  and  in 
paragraph  iMM)  of  the  General  Statutes  of 
1880,  means  the  specific  amount  charged 
on  the  property,  and  not  the  mere  act  of 
valuation.  It  is  said  by  the  plaintiffs  in 
error  that,  by  reason  of  the  declaratory 
resolution  and  the  ordinance  not  mention- 
ing in  words  "Ferry  Street,"  and  for  other 
reasons  enumerated  in  their  briefs,  the 
city  council  never  obtained  the  power  or 
jurisdiction  to  act,  and  that  the  special 
assessments  are  void,  and,  being  void, 
that  the  30-days  limitation  has  no  appli- 
cation. We  do  not  think  so.  The  street, 
or  the  portion  of  the  street  or  streets  that 
are  to  be  Improved,  must  be  plainly  Indi- 
cated, so  that  not  only  the  general  public. 
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but  the  owners  of  the  particular  abutting 
property,  muBt  be  advised  of  the  proposed 
improreinent.  The  mention  of  a  promi- 
nent landmark,  as  a  monument,  such  as 
an  iron  bridge  across  the  river,  as  a  desig- 
nation of  one  of  the  termini  of  the  pro- 
posed improvement,  is  better  than  a  par- 
ticular description,  and,  in  case  of  a  con- 
flict, would  control  such  a  description. 
We  have  no  doubt  but  that  every  proper- 
ty holder  along  Third  and  Ferry  streets 
knew, from  the  declaratory  resolution  and 
the  ordinance,  the  exact  limits  within 
which  these  streets  were  to  he  improved. 
The  action  was  not  commenced  In  time. 
We  recommend  an  affirmance  of  the  judg- 
ment. 

Per  CrnuM.    Tt  Is  so  ordered ;  all  the 
justices  concurring. 


Marshai.i.  et  al.x.GiTY  or  Leavenworth. 

(Supreme  Court  of  Kan»a«.    Oct.  11,  1890.) 

Stbekt  Assbssment— Actioit  to  Sbt  Aside — 
Limitation. 

1.  The  limitation  of  30  days  within  which  an 
action  can  be  brought  to  defeat  or  avoid  a  special 
assessment  for  street  improvements,  under  sec- 
tion 1,  c.  101,  Laws  1887,  is  constttntional  and 
valldj  and  the  time  when  the  "assessment  is  as- 
certained,"  and  when  the  limitation  commences 
to  run,  is  when  the  ordinance  levying  tbe  assess- 
ments, and  designating  the  amount  of  the  assess- 
ment levied  upon  each  particular  lot  or  piece  of 
ground,  is  published,  and  takes  effect. 

2.  The  protest  provided  for  by  section  14  of 
the  act  relating  to  cities  of  the  ilrst  class  to  be 
available  must  be  of  "two-tliirds  of  the  owners 
of  the  property  resident  in  the  city  liable  to  tax- 
ation "  for  the  street  improvements,  aad  not  mere- 
ly of  "two-thirds  of  the  property  owners  liable 
for  the  tax  to  be  paid  for  said  street  improve- 
ments, "  without  regard  to  residence. 

(Syllalrug  by  the  Court.) 

Error  to  district  court,  Leavenworth 
county;  Robert  Croziek,  Judge. 

J.  H.  Glllpiitrick,  lor  plaintiffs  in  error. 
WWiam  C.  Hook  and  C.  l'\  W.  Dassler,  for 
defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  in  the  district,  court  of  Leaven- 
worth county  on  September  5, 1887,  by  S. 
A.  Marshall  and  others  against  the  city 
of  l.*avenwortli,  a  city  of  the  first  class, 
to  perpetually  enjoin  the  defendant  as  a 
mnnicipal  corporation  from  all  further 
proceedings  to  collect  or  enforce  certain 
special  assessments  levied  upon  the  prop- 
erty of  the  plaintiffs  for  the  payment  of 
certain  street  improvements  made  upon  a 
certain  street  upon  which  the  plaintiffs' 
property  abuts.  The  defendant  demurred 
to  the  plaintiffs'  petition,  and  also  to  their 
amended  petition,  upon  the  ground  that 
the  same  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  aud  both  of 
such  demurrers  were  sustained  by  the 
court;  and  tbe  plaintiffs,  as  plaintiffs  In 
error,  bring  the  case  to  this  court  for  re- 
view. Various  Irregularities  are  alleged  In 
the  plaintiffs'  petition  and  amended  peti- 
tion as  having  occurred  in  the  proceedings 
upon  which  the  aforesaid  assessments  are 
founded :  aud  the  pldintiQg  makethe  claim 
that  such  irregularities  render  the  afore- 
said assesbments  absolvitely  void;  while 


the  defendant  claims  that  such  irregulari- 
ties do  not  render  the  assessments  either 
void  or  voidable,  but  whether  void  or 
voidable,  still  the  defendant  claims  that 
the  plaintiffs  did  not  commence  their  ac- 
tion in  proper  time,  under  section  1,  c.  101, 
Laws  1887,  (Gen.  St.  1889,  par.  690,)  and 
therefore  that  their  supposed  action  is 
barred  by  the  limitation  contained  in  the 
aforesaid  statute.  It  appears  that  the 
proceedings  upon  which  the  assessments 
were  founded  were  commenced  on  March 
22, 1S87,  by  the  passage  of  certain  resolu- 
tions declaring  that  it  was  necessary  to 
pave  and  curb  a  certain  portlrm  of  Olive 
street  in  said  city,  (which  portion  of  such 
street  we  will  hereafter  mention  merely 
as  Olive  street,  or  as  said  street,  etc. :) 
that  such  resolutions  wei-e  published  for 
four  consecutive  weeks  in  the  ofllcinl  news- 
paper of  the  city;  "that,  within  the  30  days 
prescribed  by  law,  said  plaintiffs  did  file 
in  the  office  of  the  clerk  of  said  defendant 
city  a  protest  against  paving  said  part  of 
Olive  street,  signed  by  two-thirds  of  the 
property  owners  liable  for  the  tax  to  be 
paid  for  said  street  Improvements,  with 
the  understanding  of  all  the  signers  of  the 
protest  that  they  were  protesting  against 
paving,  and  curbing  also,  and  four-fifths 
of  the  owners  of  the  property  would  have 
signed  it,  had  it  been  presented  to  them ; " 
that,  on  May  9, 1887,  the  city  passed  an 
ordinance  providing  for  grading,  carbing, 
guttering,  paving,  etc.,  streets,  alleys,  etc., 
in  snid  city,  making  special  assessments 
thereff)r,  paying  installments  thereon,  Is- 
suing bonds,  etc. ;  that  on  May  17, 1SS7,  es- 
timates of  the  costs  for  pa vlngand  curbing 
said  street  were  madeaud  and  filed  by  the 
city  engineer;  that  <m  May  19th  to  2lBt  an 
ordinance  was  passed  declaring  it  neces- 
sary to  curb  said  street,  and  ordering  the 
same  to  be  done  in  conformity  with  the 
plans  and  specifications  of  the  city  engi- 
neer, and  ordering  that  assessments  bo 
made,  and  bonds  issued,  etc. ;  that,  at  the 
same  time,  another  ordinance  was  passed 
declaring  it  necessary  to  pave  the  afore- 
said street,  and  ordering  the  same  to  be 
done  in  conformity  with  the  plans  and 
specifications  of  the  city  engineer,  and  pro- 
viding for  assessments  and  the  Issue  of 
bonds,  etc. ;  that,  on  May  31, 1887,  the  city 
entered  Into  a  contract  with  J.  B.  Smith 
&  Co.  for  paving  said  street,  and  with 
Geiger  &  Campbell  for  curbing  the  same; 
that  afterwards,  appraisers  were  ap- 
pointed to  appraise  the  abutting  lots,  and 
the  appraisements  were  made  and  filed  as 
required  by  law;  that  on  July  28,  1887,  an 
ordinance  was  passed  by  the  city  council 
fixing  the  specific  amount  of  the  assess- 
ment against  each  particular  lot  on  said 
street;  that  this  ordinance  was  approved 
by  the  mayor  on  July  29,  1887,  and  was 
published  on  August  1, 1887,  at  which  time 
it  took  effect;  that  on  August  9, 1887,  a 
notice  to  each  lot-owner  of  the  assessment 
upon  his  property  was  mailed  to  him. 
This  action  was  commenced  on  September 
5, 1887,  as  aforesaid.  All  the  irregularities 
in  the  iiroceedings  upon  which  the  afore- 
said assessments  were  founded,  except  the 
city's  disregard  of  the  aforesaid  protest, 
may  be  passed  over  and  disregarded:  for, 
as  we  think,  all  the  other  Irregularities  are 
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waived  and  eored  hy  the  plaintlffa'  failure 
to  commence  any  action  within  30  days 
after  the  publication  and  the  takinK  effect 
of  the  ordinance  making  the  specific  assess- 
ments  upon  each  portion  of  the  abutting 
property.  Wahlgren  v.  City  of  Kanaas 
City,  42  Kan.  243,  21  Pac.  Rep.  1068 ;  City  of 
Topeka  v.  Gage,  46  Kan.  — ,  ante,  82; 
Lynch  v.  Kanaaa  City,  ante,  07B,  (Jnat  de- 
cided.) The  aforesaid  limitation  reads  as 
follows:  "No  suit  to  set  aside  the  said 
special  assessment,  or  to  enjoin  the  mak- 
ing of  the  same,  shall  be  broui^ht,  nor  any 
defense  to  the  validity  thereof  be  allowed, 
after  the  expiration  of  thirty  days  from 
the  time  the  amount  due  on  each  lot  or 

eiece  of  ground  liable  for  such  assessment 
I  ascertained. "  LawBl887,  c.l01,§  1;  Oen. 
8t.  1889,  par.  690.  The  asseasment  referred 
to  in  this  statute  Is  certainly  "  ascertained  " 
when  the  ordinance  making  the  aaaess- 
ment,  and  designating  the  apeclflc  amount 
of  the  tazaaaessed  agalnateach  particular 
lot  or  piece  of  ground  abutting  on  the 
street,  is  published.  The  plaintiffs,  how- 
ever, claim  that  the  amount  of  the  assess- 
ment la  not  ascertained  until  the  owner  of 
the  property  receives  the  notice  mailed  to 
htm  by  the  city  clerk  under  the  following 
provinon,  which  Is  found  In  the  same  sec- 
tion in  which  the  aforesaid  limitation  is 
found,  which  provision  reads  us  follows: 
"Tlie  owner  of  any  piece  of  property  liable 
to  any  such  speclalaaseesment  may  redeem 
his  property  from  such  liability  by  paying 
the  entire  amount  chargeable  against  hla 
property,  upon  the  city  clerk  mailing  him 
a  written  or  printed  notice  thirty  days  be- 
fore the  issuance  of  the  bonds. "  Now,  this 
provision  has  nothing  to  do  with  the  afore- 
said limitation.  The  notice  to  the  lot- 
owners  need  not  be  mailed  within  30  days 
after  the  amount  of  the  assessment  la  as- 
certained, but  only  within  "thirty  days  be- 
fore the  issuance  of  the  bonds, "  and  the 
bonds  may  not  be  iasued  for  montha  after 
the  amounts  of  the  assessments  are  ascer- 
tained and  made  a  fixed  charge  upon  the 
property.  Besides,  the  notice  may  then 
bo  mailed  to  the  several  lot-owners  on  dif- 
ferent days,  and  be  received  by  them  on 
different  days;  and  some  of  the  notices 
may  never  be  received  at  all.  Indeed,  the 
poat'Office  address  of  some  of  the  lot-own- 
era  might  not  be  ascertainable;  and  this 
ahould  certainly  not  render  tbe  amount  of 
the  asBCHsment  unaacertalnable,  as  it 
would  if  it  "is  aacertained "  only  when  the 
lot -owner  receives  the  notice.  The  notice, 
however,  Is  given, notfor  the  purpose  that 
the  amount  of  the  assessment  shall  be  as- 
certained by  it,  but  for  the  purpose  that 
each  lot-owner  may,  if  he  chooses,  pay  the 
whole  of  the  assessment  against  bis  prop- 
erty at  once,  and  before  any  bonds  shall 
be  issued,  and  thereby  save  interest.  If  he 
permits  the  bonds  to  be  issued  before  he 

gaya  bis  assessment,  he  must  then  pay  in- 
»rest,  whether  he  pays  the  whole  of  the 
assessment  at  one  time  or  pays  it  In  In- 
stallmenta.  Another  provision  of  the  stat- 
ute following  Immediately  after  tbe  pro- 
viaion  laat  above  quoted,  and  as  a  part  of 
the  aame  aectlon  and  of  the  same  sentence, 
reads  as  follows:  "Or,  after  the  issuance 
of  the  bonds,  by  paying  all  the  Inistull- 
ments  of  the  assessments  which  have  been 


levied,  and  also  the  amount  of  unlevled  In- 
stallments, with  interest  on  tbe  latter  at 
the  rate  of  el^ht  per  centum  per  annum, 
from  the  date  of  the  issuance  of  tbe  bonds, 
to  the  time  of  maturity  of  the  last  install- 
ment. " 

We  now  come  to  tbe  qnestlon  whether 
tbe  aforesaid  protest  renders  the  (itoreaaid 
asaesamenta,  and  Indeed  all  the  proceed- 
ingaaubaequent  to  tbe  protest,  void.  The 
plaintiffs  claim  that  It  doea,  while  the  de- 
fendant clalma  otherwise.  The  piaintifo 
rely  upon  aectlon  14  of  the  act  rclaUng  to 
cities  of  the  first  class,  which  reads,  aa  far 
as  It  ia  neceasary  to  quote  it,  as  follows: 
"Sec.  14.  When  the  mayor  and  council  shall 
deem  it  necessary  to  pave  or  macadamize 
any  street,  lane,  avenue,  alley,  or  part 
thereof,  within  the  limits  of  the  city,  for 
which  a  special  tax  is  to  be  levied  as  here- 
in provided,  such  council  shall,  by  resolu- 
tion, declare  such  work  or  Improvement 
necessary  to  be  done ;  and  such  resolution 
shall  be  published  for  four  consecutive 
weeks  In  the  ofl^lcial  newspaper  of  tbedty; 
and.  If  two-t^iirds  of  the  owners  of  tbe 
property  resident  In  the  city,  liable  to  tax- 
ation therefor,  shall  not,  within  twenty 
days  thereafter,  file  with  tbe  clerk  of  aaid 
city  their  protest  against  such  Improve- 
ment, then  such  council  shall  have  power 
to  cause  such  improvements  to  be  made, 
and  to  contract  therefor,  and  to  levy  the 
taxea  aa  herein  provided;  and  tbe  work 
may  be  done  before,  during,  or  after  tbe 
collection  of  the  special  assessments,  as 
may  be  deemed  proper  by  tbe  mayor  and 
council."  Laws  1887,  c.  99,  g  5;  Gen.  St. 
1S89,  par.  668.  The  plaintiffs'  petition, 
original  and  aa  amended,  alleges  that  tbe 
protest  was  filed  by  the  plaintlffa,  bnt 
whether  they  were  resldenta  or  not  of  tbe 
city  or  county  of  Leavenworth,  or  of  tbe 
atate  of  Kansas,  la  not  shown.  It  also 
alleges  that  the  protest  was  "  signed  bv 
two-thirds  of  tbe  property  owners  liable 
for  tbe  tax  to  be  paid  for  said  street  im- 
provements;" but  whether  any  one  or 
more  of  such  signers  was  a  "  resident  In 
the  city"  of  Leavenworth,  as  required  by 
tbe  above-quoted  statute,  la  not  ahown. 
Indeed,  It  Is  not  shown  tiiat  any  one  of 
such  signers  was  even  a  resident  of  the 
atate  of  Kansas.  Also  the  protest  was 
only  against  paring,  and  was  not  against 
curbing,  except  that  the  signers  under- 
stood that  they  were  protesting  against 
the  curbing  also.  In  order  that  the  pro- 
test should  be  of  any  value,  the  statute  re- 
quires that  it  should  be  tbe  protest  of 
"  two-thirds  of  the  owners  of  the  property 
reaident  in  the  city  liable  to  taxation 
therefor, "  while  the  petition  shows  that  It 
was  merely  the  protest  of  two-thirds  of 
the  property  owners  llableforthe  tax  to  be 
paid  forsald  street  Improvements;"  and  no 
mention  of  the  residence  of  the  protesters 
is  made.  Now,  tbe  city  authorities  may 
have  disregarded  this  protest  for  the  rea- 
son that  the  protesters  were  not  residents 
of  the  city;  and  the  court  below.  In 
considering  the  demnrrers  to  tbe  petition 
and  amended  petition,  may  also  hnve  dis- 
regarded the  protest  for  the  same  reason. 
We  are  Inclined  to  think  that,  whenever 
the  mayor  and  council  of  any  city  of  the 
first  class  shall  pass  a  resolution  declaring 
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It  Deceseary  to  make  particular  street  im- 
provementB,  and  aliall  publiah  the  reeolo- 
tlon  for  four  consecutive  weeks  In  the  offi- 
cial newBijaper  of  the  city,  as  provided  by 
Bald  section  14  of  the  act  relatlns  to  cities 
of  the  first  class,  and  that  two-thirds  of 
the  property  owners  resident  in  the  city, 
liable  to  special  taxation  to  pay  for  such 
Improvements,  shall,  within  20  daj's  there- 
after, file  with  the  clerk  of  the  city  their 
protest  aRBlnat  the  making  of  such  im- 
provements, that  then  the  city  authorities 
■will  not  have  any  power  or  authority  to 
cause  such  Improvements  to  be  made;  and 
that  any  proceedings  afterwards  had  for 
any  such  purpose,  or  any  assessment  made 
to  pay  for  such  Improvements,  would  be  ab- 
solutely null  and  void,  and  the  parties  pro- 
testing would  not  be  required,  under  the 
aforesaid  limitation  contained  in  section 
1,  c.  101,  Laws  1887,  to  commence  any  ac- 
tion within  30  days  after  the  making  of 
the  asEessment  to  set  aside  the  assess- 
ments, or  to  defeat  or  avoid  the  same,  in 
order  to  relieve  themselves  from  the  pay- 
ment of  the  same.  But  It  is  not  shown  in 
the  prebent  case  that  the  parties  j)rott'8t- 
ing  were  residents  of  Leavenworth  city, 
and  hence  the  plaintllTs'  petition,  original 
and  amended,  with  all  the  facts  stated 
therein,  does  not  state  facts  siifBclent  to 
constitute  a  cause  of  action.  If  the  sign- 
ers of  the  protest  were,  to  fact,  resi- 
dents of  the  city  of  Leavenworth,  and  If 
they,  in  fact,  constitute  two-thirds  of  the 
owners  of  the  property  supposed  to  be  liar- 
ble  for  the  payment  of  the  aforesaid  as- 
sessments, then  we  would  think  that  the 
plaintiffs  might,  upon  such  terms  as  would 
be  Just,  be  permitted  by  the  district  court 
to  amend  their  petition  by  setting  up  the 
fact  that  the  parties  protesting  were  resi- 
dents of  Leavenworth  city.  The  judgment 
of  the  court  below  will  be  affirmed.  All 
the  Justices  concurring. 


Maktsvillb  Investmrnt  Co.  r.  Mukson 
et  «/. 

(Supreme  Court  of  Kansas.    Oct.  11,  1890.) 

Town  COMPAST  —  COKPOBATE  EXISTENCE — TOWH- 

SiTB  Tkust— DcTT  OF  Pbobatk  Juuoe. 

1.  The  Palmetto  Town  Company  was  created 
by  an  act  of  the  legislature,  approved  February 
5,  1B57,  whicli  failed  to  provide  the  duration  of 
Its  existence.  Held,  that  it  ceased  to  exist  10 
years  after  its  creation,  and  that  it  was  thereafter 
powerless  to  execute  a  conveyance  of  real  estate. 

2.  It  is  the  duty  of  a  probate  indge  who  has 
entered  a  town-site  in  trust  for  the  benefit  of  the 
occupants  thereof,  under  the  act  of  congress  of 
Uay  23,  1844,  entitled  "An  act  for  the  relief  of  cit. 
izens  of  towns  upon  the  lands  of  the  United  Stiitcs 
tinder  certain  circumstances, "  to  convoy  the  same 
to  occupants  of  the  town-site,  and  the  legislature 
cannot  prescribe  a  rule  for  the  execution  of  the 
tmst  which  will  change  ite  character  or  divert 
the  property  to  others  than  the  occupants  of  such 
town-site;  and,  where  the  probate  ]ud^  has  exe- 
cuted a  deed  conveying  the  town-site,  it  will  be 
presumed,  iu  the  absence  of  a  contrary  showing, 
that  the  grantees  therein  were  the  beneficiaries 
of  the  trust,  and  entitled  to  a  conveyance. 

8.  The  probate  judge  who  entered  the  town- 
site  of  Palmetto  executed  a  oonveyance  of  the 
same  to  12  persons,  who  were  described  In  the 
deed  as  "mombers  of  the  Palmetto  Town  Com- 
pany. "  Subsequently,  the  grantees  executed  in- 
oivldual  deeds  to  the  plaiutiil,  and,  later,  tlie 
v.24p.no,20--62 


plaintiff  brought  an  action  agalnat  tbe  defendants 
for  the  recovery  of  a  portion  of  the  town-site. 
Held,  that  the  conveyance  of  the  probate  Judge 
was  not  void,  and  that  the  deeds  of  his  grantees 
were  admissible  in  evidence  in  that  action. 
(SyUabus  by  the  Court.) 

Error  from  district  court.  Marshal]  codd- 
ty;  R.  B.  Spilluan,  Judge. 

A.  E.  Park,  W.  A.  Culderbead,  and  Glass 
&  Pollock,  for  plaintiff  in  error.  Cal.  T. 
Manu  and  E.  Hutchia80B,lov  defendant  in 
error. 

Johnston,  J.  This  Is  a  proceeding  to 
review  the  rulings  and  judgment  of  the  dis- 
trict conrt  of  Marshall  county  given  in  an 
action  of  ejectment,  brought  by  theMarys- 
Tllle  Investment  Company  against  Harriet 
J.  Munson,  A.  K.  Munson,  and  J.  D.  Far- 
well,  for  the  recovery  of  six  lots  in  the 
town  of  Palmetto,  now  a  part  of  the  city 
of  Marysvillc,  iu  Marshall  county,  and 
aiso  for  damages  in  withholding  the  pos- 
session of  the  same.  The  greater  part  of 
the  evidence  offered  by  the  plaintiff  was 
excluded  by  the  court,  and  these  rulings 
are  now  assigned  for  error.  The  plaintiff 
first  offered  in  evidence  a  patent  from  the 
United  States  conveying  to  Joshua  E.  ('lar- 
dy, probate  Judge  of  Mai'sball  county,  a 
quarter  section  of  laud,  "in  trust  for  tbesev- 
eral  use  and  benefit  of  the  occupants  of  the 
town-site  of  Palmetto,  according  to  their 
respective  interests."  The  tract  so  con- 
veyed includes  the  land  in  controversy, 
which  then  formed  the  town-site  of  Pai- 
metto,  and  now  constitutes  a  part  of  the 
city  of  MarysvIUe.  There  was  next  offered 
in  evidence  a  deed  for  the  same  real  estate 
from  Joshua  £.  Clardy,  as  Judge  of  the 
probate  court,  to  F.  J.  Marshall,  A.  Mor- 
ell,  W.  S.  Bruster,  O.  D.  Prentiss.  J.  A. 
Quarles,  R.  Y.  Shibley.  J.  P.  Miller,  R.  A. 
West,  A.  S.  Vaught,  J.  R.  S.  Alston,  J.  H. 
Myers,  and  James  S.  Maglll,  who  are  men- 
tioned in  the  deed  as"  members  of  the  Pal- 
metto Town  Company. "  The  date  of  this 
conveyance  is  October  28,  1858.  Testi- 
mony was  offered  tending  to  show  that 
the  town-site  had  been  platted  and  sub- 
divided Into  lots,  blocks,  streets,  and  alleys. 
The  plaintiff  offered  in  evidence  a  deed 
bearing  date  July  10,  1888,  from  the  Pal- 
metto Town  Company,  to  the  Marysvllle 
Investment  Company,  purporting  to  con- 
vey the  lots  In  controversy,  and  also  a 
large  number  of  other  lots  which  baU 
formed  a  part  of  the  Palmetto  town-site, 
and  which  had  been  entered  by  Probate 
Judge  Clurdy  In  trust  for  the  use  and  ben- 
efit of  the  occupants,  but  this  deed  was  ex- 
cluded by  the  court.  The  objection  to  the 
deed,  and  the  ground  of  its  exclusion,  was 
that  prior  to  the  time  of  its  execution  the 
town  company  had  ceased  to  exist  as  a 
corporation,  and  was  without  power  to 
execute  a  conveyance  of  real  estate;  and 
of  tills  ruling  complaint  Is  made.  The 
I'almetto  Town  Company  was  ci-eated  by 
a  special  act  of  the  territorial  legislature 
of  Knnsas,  which  took  effect  on  February 
.5,  1Sr.7.  (Laws  Kan.  1S57,  p.  303.)  Thei-e 
was  no  limitiftlon  In  tha  act  creating  the 
corporation  as  to  the  period  of  Its  exist- 
ence, but  the  g:eneral  law  relating  to  cor- 
porations which  was  then  In  force  pro- 
vided that,  where  tUei'e  was  no  limitation 
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In  the  charter  creating  the  corporation,  It 
KhoulO  only  exiMt  for  a  period  of  10  years. 
LawB  ls.Vi,  p.  is.!.  Applying  this  limita- 
tion, the  Palmetto  Town  Company  ceased 
to  exist  as  a  corporation  In  February, 
1S67,  more  than  20  yearp  prior  to  the  date 
of  the  deed  which  it  undertook  to  execute. 
It  was  then  powerless  to  execute  a  con- 
veyance, and  the  deed  In  question  was 
open  to  the  objection  made  by  the  defend- 
ants, and  was  properly  excluded  by  the 
court.  Krutz  v.  Town  Co.,  20  Kan.  397. 
The  plaintiff  then  offered  in  evidence  a 
deed  dated  December  28, 1888,  executed  by 
F.  J.  Marshnil  and  bis  wife  to  the  Marys- 
vUle  Investment  Company,  purporting  to 
convey  their  interest  in  the  quarter  sec- 
tion of  land  that  had  been  entered  as  the 
"Palmetto  Town-Site,"  including  all  the 
lots  remaining  unsold,  or  which  had  been 
conveyed,  by  the  Palmetto  Town  Com- 
pany. This  deed  was  rejected  by  the 
court,  as  were  a  number  of  other  deeds  of 
like  character  and  of  or  about  the  same 
date,  executed  by  the  grantees  mentioned 
in  the  deed  from  Proliato  Judge  (lanly, 
and  wlio  were  described  as  memliers  of  the 
Palmetto  Town  Company.  It  was  urged 
that  the  deeds  were  incompetent,  because 
the  only  title  which  the  grantors  had  in 
the  property  was  derived  from  the  deed  of 
Probate  Judge  (lardy  to  F.  J.  Marsliall 
and  others,  and  that  as  the  deed  of  the 
probate  judge  does  not  purport  to  convey 
title  to  the  Palmetto  Town  Company, but 
by  its  terms  undertakes  to  convey  to  F. 
J.Marshall  and  others,  asindlvlduals,  such 
conveyance  was  not  in  accordance  with 
the  rules  and  regulations  prescribed  by 
the  legislature  of  the  territory  of  Kansas 
relating  to  theentry  and  disposal  of  town- 
sites;  and  the  court  held  that  the  deed 
from  the  probate  judge  was  Ineffectual  to 
convey  any  title  to  the  grantees  named 
therein  as  ln<lividuals.and  as  they  Individ- 
ually acqnireil  no  title  by  that  deed,  they 
could  not  as  individuals  convey  any  title 
to  the  Marysvllle  Investment  Company. 

We  think  the  court  erred  In  holding  the 
deed  of  the  probate  judge  to  P.  J.  Mar- 
shall and  others  to  be  void,  and  also  in 
excluding  thelndividunl  deeds  executed  by 
these  parties  to  the  Marysvllle  Investment 
Compan.v.  It  Is  conceded  that  the  Marys- 
vllle Investment  Company  Is  a  corporation 
having  i>ower  to  purcliase  and  hold  real 
estate,  and  also  to  sell  and  convey  the 
same.  It  Is  further  shown  that  F.  .1.  Mar- 
shall, and  the  other  grantees  named  In  the 
deed  from  the  probate  judge,  were  actual 
occupants  of  the  town-site  of  Palmetto  at 
the  time  the  deed  was  executed  by  the  pro- 
bate judge,  and  therefore  were  equitable 
owners  of  at  least  a  part  of  the  town-site, 
and  It  was  the  duty  of  the  probate  judge, 
■who  only  held  thenaked  legal  title,  to  con- 
vey the  same  to  the  occupants  of  the 
town-site.  It  Is  contended,  however,  that 
the  deed  by  the  probate  Judge  was  not 
made  In  conformity  to  the  act  of  con- 
gress under  which  the  land  was  entered, 
nor  with  the  rules  and  regulations  pre- 
scribed by  the  legislature  of  the  terrltor.v 
relating  to  the  sale  and  disposition  of 
town-sites.  The  act  of  congress,  under 
which  the  Palmetto  town-site  was  en- 
tered, authorized  the  probate  Judge  to  en- 


ter lands  settled  and  occupied  as  a  town- 
site,  "in  trust  for  the  several  use  and  ben- 
efit of  the  occupants  thereof,  according  to 
their  respective  interests,"  and  provided 
that  "the  execution  of  which  trust  as  to 
the  disposal  of  the  lots  in  such  town,  and 
the  proceeds  of  the  sales  thereof,  to  be  con- 
ducte<l  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  legislative  au- 
thority of  the  state  or  territory  in  which 
the  same  Is  situated."  There  was  a  fur- 
ther provision  "that  any  act  of  said  trus- 
tees, not  made  In  conformity  to  the  rules 
and  regulations  heroin  alludes!  to,  shall  be 
void,  and  of  none  effect."  .5  U.S.St,  at 
Large,  fl.57.  The  territorial  legislature  of 
1858  passed  an  act  to  regulate  the  entry 
and  disposal  of  town-sites  undcT  this  act 
of  congress,  and  provided  that  where  "the 
persons  who  selected  or  laid  out  such 
town-site,  or  their  assigns,  have  been,  or 
shall  hereafter  be,  incorporated  as  a  town 
company,  with  power  to  purchase  and 
hold  the  land  on  which  such  town-site  Is 
situated,  it  shall  be  the  duty  of  the  person 
or  persons  entering  such  town-site  to  con- 
vey the  land  thus  entered  to  such  incor- 
porated company;  and,  where  the  persons 
who  laid  out  such  town  have  not  been  In- 
corporated, it  shall  be  the  duty  of  the  per- 
sons entering  such  town-site  to  convey 
the  land  and  lots  embraced  in  such  town- 
site  tothe  persons  who  laid  out  such  town 
orto  their  assigns. "  Pub.  Laws  Kan.  1S5S, 
c.  72,  §  2.  It  is  contended  that,  as  the  Pal- 
metto Town  Company  was  incorporated, 
it  was  the  duty  of  the  probate  Judge  to 
convey  the  town-site  to  that  company, 
and  not  having  done  so,  according  to  the 
rule  proscribed  by  the  leglBlature.  the  deed 
which  he  did  make  to  the  individuals  was 
void.  It  is  true  that  the  Palmetto  Town 
Companj'  was  incorporated  In  1857  by  a. 
special  act  of  the  legislature,  and  it  is  also 
true  that  the  deed  of  the  probate  judge 
conveyed  the  town-site  to  certain  individ- 
uals instead  of  to  the  Palmetto  Town 
Company;  but  these  facts  alone  do  not 
render  the  deed  Ineffectual  and  void.  The 
occupants  of  the  town-site,  whoever  they 
may  have  been,  were  the  equitable  own- 
ers of  the  laud  settled  upon  and  occupied. 
and  they  were  entitled  to  a  conveyance 
from  the  probate  judge.  Their  rights  were 
fixed  by  the  act  of  congress,  and  the  legis- 
lature was  powerless  to  prescribe  a  rule 
which  would  give  the  land  and  lots  to 
others  than  the  occupants  thereof.  The 
provisions  of  the  legislative  act  mainly 
conform  to  the  act  of  congress,  but  so  far 
as  they  may  conflict  with  that  act  they 
must  be  held  to  be  void.  If  the  town  com- 
pany was  an  occupant  of  any  portion  of 
the  town-site,  it  was  entitled  to  a  convey- 
ance of  its  respective  interest;  but  if  it  was 
not  an  occupant,  or  if  it  was  not  organ- 
ized and  in  existence  at  the  time  the  deed 
was  made,  then  it  was  not  entitled  to  a 
conveyance  of  the  town-site  or  any  part 
thereof.  The  probate  judge  having  made 
the  deed  to  these  iudlviduals  it  will  be  pnj- 
sumed,  in  the  abseuce  of  evidence  to  the 
contrary,  that  the  parties  to  whom  the 
dee<l  was  made  were  occupants,  and  enti- 
tled to  a  conveyance,  and  that  the  town 
company  was  not  an  occupant,  nor  enti- 
tled to  a  conveyance,    independent  of  this 
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preeamption  In  favor  of  the  srrantees  in 
the  deed  of  the  probate  judge,  there  is 
proof  in  the  ret;ord  that  they  had  settled 
upon  and  were  actual  occupanto  of  the 
town-Bite  before  and  at  the  time  of  the 
conveyance.  In  Sherry  v.  Sarapeon,  11 
Kan.  611,  a  question  affecting  the  same 
town-Bite  and  the  same  deed  under  consid- 
eration was  before  the  court.  It  was  there 
said  that  "it  was  the  duty  of  said  probate 
judge,  when  he  entered  said  land,  to  make 
deeds  for  the  same  to  the  actual  occu- 
pants thereof,  respectively.  Tlie  town 
company  may  or  may  not  have  been  an 
occupant.  The  individual  members  of  the 
town  company  mayor  may  not  have  been 
occupants.  And  other  persons,  not  mem- 
bers of  the  town  company,  may  or  may 
not  have  been  occupants.  It  was  there- 
fore not  necesaaiiiy  the  duty  of  the  pro- 
bate judge  to  convey  all  of  said  land  to 
said  town  company,  as  is  claimed  by  the 
plaintiff;  and  It  is  possible  that  it  may 
not  have  been  his  duty  to  convey  any  por- 
tion of  the  same  to  said  town  company. 
When  the  probate  judge  has  made  a  deed 
for  any  portion  of  Baid  land  to  any  per- 
son it  will  be  presumed,  in  the  absence  of 
anything  to  the  contrary,  that  he  has 
made  the  deed  to  the  proper  person ;  and 
a  person  who  has  no  interest  in  the  land 
will  not  be  allowed  to  raise  any  question 
as  to  whether  the  probate  judge  has 
made  the  deed  to  the  proper  person  or  not. " 
See,  also,  Town  Co.  v.  .Maris,  Id.  128. 
Whether  or  not  there  were  other  occu- 
pants of  the  town-Bite  than  those  named 
as  grantees  in  the  deed  of  the  probate 
judge  d6e8  not  appear,  and  what  was  the 
individual  interest  of  each  grantee  in  the 
town-site  is  not  shown.  They  may  have 
been  the  only  occupants,  and  entitled  to 
the  entii-e  town-site,  and  the  fact  that 
the  whole  site  was  conveyed  to  all  the 
grantees  togretber,  instead  of  conveying  to 
each  one  a  distinct  share  of  the  same, 
while  possibly  irregular,  will  not  render 
the  conveyance  void.  If  they  were  the 
only  occupants,  and  acquired  the  whole 
title,  they  could,  by  uniting,  convey  a 
complete  title  to  others,  and  the  deeds 
made  by  them,  or  any  of  them,  nould  be 
receivable  In  evidence.  It  the  land  was 
conveyed  to  them  as  trustees,  as  provided 
In  section  10  of  the  act  regulating  the  en- 
try and  disposal  ot  town-sites,  then  a  con- 
veyance from  them  would  transfer  their 
title,  and  the  deeds  made  by  them  would 
be  competent  evidence.  Pub.  Laws  1858,c. 
72,  S  10.  The  rights  of  the  parties  and  the 
effect  of  the  conveyances  cannot, however, 
be  determined  in  this  case.  The  testimony 
was  cut  short  by  the  exclusion  of  the  con- 
veyances referred  to,  and  as  the  rights  and 
relations  of  F.  J.  Marshall  and  other  gran- 
tees in  and  to  the  town-site  in  question 
were  not  fnll.v  disclosed,  we  will  not  at 
this  time  undertake  to  define  their  rights, 
or  the  effect  of  the  conveyances  which 
they  made.  The  interest  claimed  in  the 
land  by  the  defendants  was  not  set  out  or 
shown,  and  hence  the  case  is  in  no  condi- 
tion for  the  final  deciMiun  of  the  rights  of 
the  respective  parties.  We  only  decide 
that  the  conveyance  of  the  probate  judice 
was  not  void,  and  that  the  deeds  of  the 
grantees  In  that  conveyance  were  admis- 


sible in  evidence.    The  Judgment   ot  th<» 

district  court  will  be  reversed,  and  the 

cause  remanded  for  a  new  trial.    All  the 
justices  concurring. 


Hkss  v.  Spakks. 

(Supreme  Court  of  Kantae.    Oot.  11,  1890.) 

Slander — ^Words  Actioxaw.b  per  8e — Evidence 

— Ix  STHUCTION8. 

1.  The  following  words :  "What  are  you  do- 
ing with  that  nine-dollar  blackmailer  here  I" 
spoken  of  a  woman,  are  actionable  per  ae. 

'i.  The  evidence  in  this  case  examined,  and 
helil,  that  the  relation  existing  between  the  par- 
ties showed  that  the  alleged  slanderous  words 
were  not  privileged. 

3.  In  an  action  for  slander  it  is  not  error  for 
the  trial  court  to  instruct  the  Jury  that  if  they 
believe  from  the  evidence  that  the  words  alleged 
to  have  been  spoken  were  spoken,  and  spoken 
maliciously,  by  the  defendant  they  were  author- 
ized to  assess  punitive  damages  against  the  de- 
fendant 
{Syllabus  by  Qreen,  C.) 

Commissioners'  decision.  Error  fi-om 
district  court,  Cowley  county;  M.  G. 
Tkotjp,  Judge. 

PybuvD  &  Jeftriea  and  Perkbam  £  Hen- 
demon,  for  plaintllt  in  error,  if.  P.  Hack- 
ney, for  defendant  in  error. 

Grkun,  C.  This  was  an  /action  for 
slander  by  the  defendant  in  error  against 
the  plaintiff  in  error.  Two  causes  of  ac- 
titm  were  set  out  in  the  petition:  "First, 
Tliat  the  defendant  on  the  Ist  day  of  Feb- 
ruary, 1887,  in  the  presence  and  hearing  of 
divers  persons,  did,  falsely  and  malicious- 
ly, speak  and  publish  ot  and  concerning 
the  plaintiK  the  following  false,  malicious, 
and  defamatory  words,  that  is  to  say. 
'What  are  you  doing  with  that  nine-dol- 
lar blackmailer  here?'  Meaning  thereby 
that  the  said  plaintiff  had  committed  the 
offense  of  extortion  ot  money  from  a  per- 
son or  persons  by  threats  ot  accusation  or 
exposure,  or  oppoBltion  In  the  public 
prints,  and  that  she  was  a  common  black- 
mailer and  extortioner.  Second.  That  ou 
said  iBt  day  of  February,  18H7,  in  the  pres- 
ence and  hearing  of  divers  persons,  said 
defendant  did,  falsely  and  maliclouBly, 
speak  and  publish  of  and  concerning  the 
said  plaintiff  the  following  false,  malicious, 
and  defamatory  words,  to-wit,  'She 
[meaning  the  plaintiff]  tried  to  blackmail 
some  one  over  at  Sparks' ;'  meaning  there- 
by that  said  plaintiff  had  tried  to  levy, 
blackmail,  or  extort  money  from  some 
person  or  persons  at  Dr.  Sparks',  in  said 
Arkansas  City,  b.v  threats  of  accusation 
or  exposure,  or  by  opposition  in  the  pub- 
lic prints,  tor  the  purpose  of  obtaining 
money  thereby. "  To  this  petition  the  de- 
fendant below  Interposed  a  general  denial. 
A  trial  was  had  to  the  court  and  jury, 
and  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  below  for  91.S00.  Plaintiff  in 
error  brings  the  case  here  for  review,  and 
his  first  contention  is  that  the  petition  did 
not  state  facts  suflicient  to  constitute  a 
cause  of  action,  or  that  the  matters 
charged  in  the  petition  were  not  actiona- 
ble per  se. 

The  evidence,  upon  the  trial,  showed 
that  the  plaintiff  below  was  a  young  wo- 
man, engaged,  at   the   time   the  alleged 
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Manderooa  words  were  charged  to  haye 
been  spokea,  in  the  Arkantsaa  City  Cracker 
Factory, makhig boxes  and  packlngcrack- 
ers  on  a  aalary  of  nine  dollars  a  week,  and 
were  addressed  to  the  president  of  the 
cracker  company.  Did  these  words,  spok- 
en nnder  the  clrcnmstances,  charge  the 
plulntlO  below  with  the  commission  of 
such  an  offense  as  would  occasion  pecunl- 
ary  damages  to  her?  "  When  language  Is 
used  concerning  a  person,  or  his  affairs, 
which,  from  its  nature,  necessarily  must, 
or  presumably  will,  as  its  natural  and 
proximate  consegnence,  occasion  him  pe- 
cuniaiy  loss,  its  publication  prima  facte 
constitutes  a  cause  ol  action,  and  prima 
tkcie  constitutes  a  wrong  without  any  alle- 
gation or  evidence  of  damage,  other  than 
that  which  is  implied  or  presumed  from  the 
fact  of  publication ;  and  this  is  all  that  is 
meant  by  theterm  '  actionable  perse,'  etc. " 
Newell,  Defam.  181.  Applying  this  rale  to 
the  case  at  bar,  what  is  meant  or  under- 
stood by  the  word  "  blackmailer, "  or  to 
charge  one  with  being  a  blackmailer,  as 
that  Is  the  substance  of  the  charge  in  this 
case?  The  word  "blackmail"  has  a  well- 
defined  meaning:  The  extortion  of  money 
from  a  person,  by  threats  of  accusation, 
or  exposure,  or  opposition  in  the  public 
prints;  linsh-money;  bribe  to  keep  silence; 
the  extortion  of  hush-money;  obtaining 
of  Taloe  from  a  persun  as  a  condition  of 
retraining  from  making  an  accnsation 
against  him,  or  disclosing  some  secret  cal- 
culated to  operate  to  his  prejudice.  These 
definitions,  given  by  the  best  lexicogra- 
phers, convey  to  the  mind  what  Is  Intend- 
ed to  be  understood  by  the  use  of  the 
word.  In  speaking  of  the  word  "black- 
mail," and  its  understood  meaning,  Judge 
MoNKLL  says :  "  In  common  parlance,  and 
In  general  acceptation,  it  is  equivalent  to 
and  synonymous  with  'extortion,'  the  ex- 
action of  money,  either  for  the  perform- 
ance of  a  duty,  the  prevention  of  an  in- 
Jnry,  or  the  exercise  of  an  influence.  Not 
tinfreqnently  it  is  extorted  by  threats,  or 
by  operating  upon  the  fears  or  the  cre- 
dulity, or  by  promises  to  conceal,  or  offers 
to  expose,  the  weaknesses,  the  follies,  or 
the  crimes  of  the  victim.  There  Is  moral 
corapulslun,  which  neither  necessity  nor 
fear  nor  credulity  can  resist.  It  cannot 
be  doubted,  I  think,  that  the  term  'black- 
mailing' is  invariably  regarded  as  an  un- 
lawful act;  and  thoup;h,from  lt8lndeflait». 
ness  and  comprehensiveness,  the  otfensp  is 
not  classifled  as  a  distinct  crime,  neverthe- 
less It  Is  believed  to  be  criminal,  and  to 
charge  a  man  with '  blackmailing'  Is  equiv- 
alent to  charging  him  with  a  crime." 
Edsall  V.  Brooks,  26  How.  Pr.  482.  The 
doctrine  of  construction  has  been  well 
stated  by  Mr.  Starkle,  in  his  treatise  on 
Slander,  pnge  44':  "  Botbjudges  and  jurors 
shall  understand  words  in  that  sense  which 
the  author  Intended  to  convey  to  the 
minds  of  the  hearers,  as  evinced  by  the 
whole  clrcnmstances  of  the  case.  It  la  the 
province  of  the  jury,  where  doubts  arise, 
to  decide  whether  the  words  were  nsed 
mallcionsly,  and  with  a  view  to  defame, 
— such  being  matter  of  fact,  to  be  collected 
from  all  concomitant  circumstances,— and 
for  the  court  to  determine  whether  such 
words,  taken  in  the  malicioos  sense  im- 


pnted  to  them,  can  alone,  or  by  the  aid  of 
the  drcomstances  stated  upon  the  record, 
form  the  legal  basis  of  an  action."  Courts 
and  juries  will  understand  tttem  In  tlie 
same  way  that  other  people  woaid.  Wal- 
ton V.  Singleton,  7  Serg.  ft  R.  461.  Lord 
Mansfibld  remarked.  In  the  case  of  Peaks 
7.  Oldham,  Cowp.  275,  278,  "that  where 
words,  from  their  general  import,  appear 
to  have  been  spoken  with  a  view  to  de- 
fame a  party,  the  conrt  ought  not  to  be 
industrious  in  putting  a  construction  up- 
on them  different  from  what  they  bear  in 
the  common  acceptation  and  meaning  of 
them. "  Goodrich  v.  Woolcott,  3  Cow.  239 ; 
Proctor  T.  Owens,  18  Ind. 21 ;  Edgar  v.  Mc- 
Cntchen,  •  Mo.  768;  Banger  v.  Goodrich,  17 
Wis.  80. 

The  charge  alleged  by  the  defendant  in 
error,  against  the  plaintiff  in  error,  was 
that  she  was  a  blackmailer;  that  ia,  that 
she  was  guilty  of  exturtion,  illegal  com- 
pulsion. This,  the  plaintiff  below  alleges, 
meant  that  she  had  committed  the  offense 
of  extorting  money  from  persons,  by 
threats  of  accnsation  or  exposure,  or  op- 
position in  the  public  prints,  and  that  she 
was  a  common  blackmailer  and  extor- 
tioner. This  is  the  innuendo  to  explain 
what  the  plaintiff  below  claimed  was 
meant  by  the  use  of  the  words:  "What 
are  you  doing  with  that  nine-dollar  black- 
mailer here?  ^  The  purpose  and  object  of 
the  innuendo  is  to  make  certain  what 
might  otherwise  be  uncertain.  One  of  tha 
means  of  insuring  certainty  In  a  petition 
for  slander  or  libel  is  an  innuendo.  Hen- 
Icke  V.  Griffith,  29 Kan.  516 ;  Townsh. Sland. 
A  Lib.  S  835;  Rodebaugh  ▼.  HoUlngs- 
worth,  6  Ind. 339.  Now,  taking  the  innuen- 
do In  connection  with  the  words  charged, 
we  think  the  language  imputed  an  offense 
wliich  was  punishable  nnder  the  laws  of 
this  state,  and  the  petition  stated  facta 
snfllcientto  constitute  a  cause  ol  action; 
and  the  court  committed  no  error  in  ■sub- 
mitting the  matter  to  the  jury  to  deter- 
mine whether  it  was  so  understood  or  not. 

2.  It  is  Insisted  that  the  words  spoken 
were  privileged.  We  do  not  think  the 
plaintiff  In  error  was  in  a  position  to 
claim  that  the  words  charged  were  priv- 
ileged. Text-writers  have  enumerated 
four  kinds  or  classes  of  privileged  commu- 
nications: First,  when  the  speaker  of  the 
alleged  slander  acted  in  good  faith  in  tha 
discharge  of  a  public  or  private  duty, legal 
or  moral,  or  in  the  prosecution  of  his  own 
rights  or  Interests;  aecood,  anything  said 
by  a  master  concerning  the  character  of  a 
servant  who  has  been  in  his  employ; 
third,  words  used  in  legal  proceedings; 
and,  ttmrtb,  words  used  in  ordinary  par- 
liamentary proceedings.  The  very  words 
charged, "  What  are  you  doing  with  that 
nine^lollar  blackmailerhere?  "  would  dear- 
ly indicate  that  the  relation  of  mastw  and 
servant  did  not  exist,  and  that  the  com- 
munication was  not  privileged,  and  not 
made  for  honest  motives. 

8.  The  last  error  complained  of  is  that 
the  court  below  instructed  the  jury  that  it 
theybelleTed  from  the  preponderanceotthe 
evidence  that  the  words  alleged  to  have 
been  spoken  were  spoken,  and  spoken  ma- 
liciously, by  the  defendant,  that  then  tliey 
were  authorised  to  assess  punitory  dam- 
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iKCB  asrainst  the  defendant.  We  do  not 
think  tbecourt  erred  in  givins:thi8  instruc- 
tion. If  the  words  were  spolien  malicious- 
ly, the  Jury  had  the  risfht  to  assess  puni- 
tive as  well  as  compensatory  duniages. 
The  words  charged  and  proven,  In  our 
Judgment,  were  actionable  per  se;  and 
It  was  the  province  ol  the  Jury  to  deter- 
mine, In  view  of  all  the  evidence,  whether 
punitive  damages  should  be  allowed  or 
not.  The  rule  seems  to  be  quite  well  set- 
tied  that  where  the  jury  are  satisfied  by 
proper  evidence  that  there  was  actual 
malice  they  may  allow  punitory  dam- 
ages. Klewin  V.  Baumun,  53  Wis.  244, 10 
N.  W.  Rep.  398;  Bergmann  v.  Jones,  94  N. 
Y.  .51;  Wood  V.  Hilbish,  23  Mo.  App.  389; 
Casey  v.  Huigan,  21  N.  E.  Rep.  322. 

We  cannot  sa.v,  from  all  the  facts  which 
surround  this  case,  thattlie  damages  were 
excetisive.  It  is  the  peculiar  province  of  a 
jury.  In  cases  of  this  kind,  to  consider  tlie 
whole  of  the  ciri-umstances  of  the  case, 
the  occasion  of  the  spea  Icing  ol  the  slan- 
derous words,  the  relationship  between 
the  parties,  and  the  determination  of  the 
amount  of  the  recovery,  under  proper  in- 
structions from  the  court;  and,  unless 
there  has  been  an  abuse  of  these  preroga- 
tives, courts  will  not  Interfere.  We  do 
not  think  this  case  presents  such  a  state 
of  facts  as  warrants  an  Interposition. 
We  recommend  an  afQrraanoe  of  the  judg- 
ment of  the  court  below. 

Pbb  Cubiam.  It  is  so  ordei-ed;  all  the 
Justices  concurring. 


Howard  et  a/.  ▼.  Burns. 
(Supreme  Court  of  Kansas.    July  8, 1890.) 

CHATTBI.  UOBTOAOBg — RiGRT  Or  HOBTGAOBG— 
AOlaTER'S  LlEM. 

1.  A  iaort|;agco  entitled  to  the  possession  of 
personal  property  covered  by  his  mortgaRe  may 
maintain  trover  against  a  third  party,  who  has 
converted  the  same,  without  first  obtaining  a 
Judgment  against  the  mortgagor,  and  without 
making  him  a  party  to  the  action. 

2.  A  party  wron^uUy  converting  stoclc  to 
his  use  is  not  entitled  to  an  agister's  lien  for  feed- 
ing and  caring  for  the  same  as  against  one  who 
is  entitled  to  the  possession  thereof. 

{Syllabus  by  Strang,  G.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Harvey  county;  L.  Hour, 
Judge. 

Brown  &  Kline  and  Ady  Jt  Nicholson, 
for  plaintiffs  in  error.  VaadeveerA  Martin 
and  Whiteside  &  Gleaaoa,  tor  defendant 
In  error. 


Strang,  C.  This  was  an  action  of  tro- 
ver to  i*ecovcr  damages  for  the  conversion 
of  certain  sheep,  begun  in  the  district  court 
of  Harvey  county  on  the  18th  day  of  Feb- 
ruary, ISSG.  The  right  of  the  plaintiff  be- 
low to  recover  was  based  on  certain  chat- 
tel mortgages  which  had  become  abso- 
lute, and  an  unsuccessful  demand  for  the 
possession  of  the  sheep.  The  defendants 
answered— i'V;st,ageneral  denial;  .second, 
superior  claims  in  themselves  and  third 
parties  whom  they  ask  to  have  made  par- 
ties;   third,  claim  an  agister's  lien.    To 


which  plaintiff's  reply  was  by  a  general  de- 
nial. On  the  14th  day  of  May,  1887,  the  case 
was  tried  by  the  court  and  a  jury  resulting 
in  a  verdict  and  Judgment  for  the  plaintiff 
for  11,922.60.  A  motion  for  a  new  trial 
followed,  which  was  overruled,  to  which 
ruling  the  defendants  excepted,  and  file 
their  case  made  in  this  court  asking  a  re- 
versal of  the  judgmentof thedlstrlct  court. 

February  13, 1885,  the  plaintiff  below 
was  the  owner  of  1,500  sheep,  which  on 
that  day  he  sold  to  H.C.  Reedcr  for  $3,000, 
taking  Reeder's  notes  therefor  in  the  sum 
of  f  1,500  each,  the  last  note  due  to  run  10 
months;  and  tosecurethepaymentof  said 
notes  he  took  a  chattel  mortgage  on  the 
sheep  sold  by  him  to  Reedcr.  Said  mortgage 
was  placed  of  record  in  Reno  county,  Feb- 
ruary 20, 1885,  and  In  Harvey  county,  Octo- 
ber 24, 1885.  January  2,  1885,  Reeder  gave 
to  the  Bank  of  Burrton  a  mortgage  on  200 
head  of  sheep  with  some  other  property  to 
secure  the  payment  of  a  debt  of  $1,022.10. 
This  mortgage  was  recorded  January  21, 
1885.  January  19, 1885,  Reeder  gave  to  J. 
E.  Howard  a  mortgage  on  3,000  sheep  to 
secure  the  payment  of  a  note  for  $3,000. 
This  was  recorded  March  28,  1885.  July 
10, 1885,  Reeder  gave  to  the  First  National 
Bank  of  .Newton  a  mortgage  on  600  year- 
ling sheep,  mixed  wethers  and  ewes,  to  se- 
cure a  debt  of  $500.  This  mortgage  was 
recorded  July  11, 1885.  Defendants  below 
took  possession  of  all  the  sheep  Reeder 
had  on  the  8th  day  of  September,  1885,  and 
refused  to  return  to  the  plaintiff  the  sheep 
covered  by  his  said  mortgage,  whereupon 
the  plaintiff  brought  this  suit. 

The  first  questiou raised  bythe  plaintiffs 
In  error  is  that  the  petition  of  the  plaintiff 
below  does  not  state  a  cause  of  action; 
that  Reeder,  the  maker  of  the  notes  and 
mortgage  under  which  the  plaintiff  below 
claims,  was  not  a  party  to  the  suit;  that 
the  indebtedness  against  him  in  favor  of 
the  plaintiff  below  had  never  been  Judicially 
ascertained  ;  and  that  an  action  will  not 
lie  on  behalf  of  the  plaintiff  agaiustthe  de- 
fendants below  until  the  indebtedness  be- 
tween the  mortgagee,  the  plaintiff  below, 
and  Reeder,  the  mortgagor,  is  liquidated, 
without  making  Reedcr  a  party  thereto. 
We  do  not  think  this  position  is  tenable. 
This  is  an  action  of  trover;  an  action 
sounding  in  tort.  The  gist  of  the  action 
is  the  conversion,  the  wrongful  act  of  the 
defendants,  and  not  the  right  of  the  plain- 
tiff to  recover  anything  of  Reeder.  While 
the  plaintiff's  right  to  the  possession  of 
the  sheep  flows  from  his  mortgage  thereon 
and  the  breach  of  its  conditions,  yet  it  is 
wholly  unnecessary  to  ascertain  the 
amount  of  the  indebtedness  between  plain- 
tiff and  Reeder  before  bringing  suit  against 
the  defendants,  because,  by  this  breach  of 
the  conditions  of  his  mortgage  by  Reeder, 
the  plaintiff  at  once  became  entitled  to  the 
possession  of  the  sheep,  and,  being  entitled 
to  the  possession,  he  may  bring  his  action 
to  recover  the  possession,  as  an  action  of 
replevin,  or  ho  may  bring  his  action  to  re- 
cover damages  for  the  wrong  donehim  by 
taking  and  withholding  from  him  the  pos- 
session, as  an  action  of  trover  or  an  action 
of  trespass.  This  suit  was  not  brought  by 
the  plaintiff  below  against  the  defendants 
below  to  recover  from  the  defendants  his 
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debt  aefvinBt  Reeder.  It  was  to  recover 
damages  of  the  defendants  for  the  wrong 
done  the  plaintiff  in  taking  and  withhold- 
ing from  him  the  poRBesslon  of  tlie  sheep 
which  he  was  entitled  to,  and  the  only  re- 
lation the  Indebtedness  between  the  plain- 
tilt  and  Reedor  sustains  to  this  suit  Is  that 
the  law  has  declared  the  measure  of  dam- 
ages between  the  plaintiff  and  the  defend- 
ants to  be  the  amonnt  due  the  plaintiff  on 
his  debt  secured  by  the  mortgage  from 
Rceder.  The  plaintiff's  right  to  maintain 
this  action  is  thus  founded  in  reason,  and 
it  is  supported  by  an  unbroken  line  of  au- 
thorities so  far  as  we  have  been  able  to 
discover.  In  Smith  v.  Konst,  TM  Wis.  3fi(), 
7  N.  W.  Rep.  293, Mr.  Justice  Taymiu  says: 
"The  respondent, as  mortgagee,  after  con- 
dition broken,  had  the  legal  title  to  the 
property,  and  the  right  to  the  possession 
thereof,  against  everybody ;  and  his  right 
to  recover  against  every  person  unlaw- 
fully converting  the  same  in  hostility  to 
his  rights  as  mortgagee  was  just  as  per- 
fect as  If  he  had  been  the  absolute  owner 
thereof;  the  only  difference  being  that,  as 
against  persons  claiming  under  the  mort- 
gagor or  his  assignees,  his  right  to  dam- 
ag^es  would  be  limited  to  the  amount  due 
upon  his  mortgage."  In  Oorbln  v.  Kln- 
cald,  33  Kan.  (549.  652,  7  Pac.  Rep.  l^^. 
Judge  Valentine  says:  "The  defendant 
below  had  actual  knowledge  of  the  plain- 
tiff's mortgage  and  bis  rights,  and  took 
possession  of  the  property  with  such 
knowledge,  claiming  to  have  the  prior 
right  thereto,  In  violation  of  the  plaintiff's 
rights;  and  all  this  transpired  within  less 
than  one  year  after  the  e.Kecutlon  of  the 
plaintiff's  mortgage,  and  at  a  time  when 
no  one  would  claim  or  even  pretend  that 
any  renewal  affidavit  was  necessary.  A 
cause  of  action  in  replevin  or  conver- 
sion then  arose  in  favor  of  theplain  tiff  and 
against  thedefendant,  and  that  cause  of  ac- 
tion was  not  satisfied,  annulled,  or  barred 
by  any  failure  on  the  part  of  the  plaintiff 
to  afterwards  file  a  renewal  affidavit." 
"A  second  mortgagee  of  a  chattel,  who 
takes  the  same  from  the  posKession  of  the 
mortgagor  and  sells  it,  and  receives  the 
full  consideration  of  the  sale,  without  re- 
gard to  the  rights  of  the  senior  mortgagee, 
is  liable  to  the  latter  in  an  action  for  the 
conversion  of  the  chattel."  Lowe  v. 
Wing,56  Wis.  31, 13  N.  W.  Rep.  892;  Bailey 
V.  Godfrey,  54  111.  507;  Welch  v.Saokett.  12 
Wis.  245;  Frisbee  v.  Langworthy,  11  Wis. 
375;  Badger  v.  Manufacturing  Co.,  70  111. 
302;  Gregory  v.  Thomas,  20  Wend.  19; 
Frank  v.  Playter,  73  Mo.  672;  Briggs  v. 
Mette,  42  Mich.  12;  Sprlggs  v.  ("amp,  2 
Speers,  181 .  Reeder  owned  a  lot  of  sheep, 
and  gave  the  Bankof  Burrton  a  mortgage 
on  sheep  and  other  personal  property  for 
$1,622.10  to  secure  so  much  alleged  indebt- 
edness. Afterwards  he  gave  a  mortgage 
to  J.  E.  Howard  on  3,000  sheep  to  secure 
an  alleged  indebtedness  of  f  3,000.  After- 
wards Reeder  purchased  1,500  sheep  of 
Burns,  and  gave  Burns  a  mortgage  there- 
on to  secure  thp.  purchase  money,  $.'5,000. 
The  mortgages  to  the  Bank  of  Burrton 
and  to  .T.  E.  Howard  were  given  in  Janu- 
ary, 1885,  the  former  on  the  2d,  and  the 
latter  on  the  19th.  The  mortgage  to 
Burns  was  given  on  the  13th  of  February, 


1885.  Of  course  the  mortgages  to  the  Burr- 
ton Bank  and  J.  E.  Howard  could  not  be 
a  lien  on  the  sheep  contained  in  the  Bums 
mortgage,  because  they  did  not  cover  the 
Burns  sheep.  Boeder  did  not  have  the 
Burns  sheep  at  the  time  he  made  the  mort- 
gages to  the  Burrton  Bank  and  Howard. 
The  mortgage  to  the  First  National  Bank 
of  Newton  was  made  by  Reeder,  July  10, 
1885,  but  It  recites  that  the  sheep  covered 
by  it  were  the  same  sheep  mortgaged  by 
Reeder  to  Gorman,  October  28,  18S4.  Ho 
the  mortgage  to  the  Newton  Bank  did 
not  cover  any  of  the  Burns  sheep,  and 
therefore  could  not  be  a  Hen  thereon,  no 
matter  when  recorded.  So  far  then  as 
these  mortgages  were  concerned,  only  the 
Burns  mortgage  was  a  lien  on  the  Bums 
sheep.  It  is  admitted  that  the  defendants 
took  all  the  sheep  Reeder  had  on  Septem- 
ber 8,  1SS5,  Into  their  possession.  The  con- 
dition of  the  Burns  mortgage  was  broken, 
and  Bums  thereby  became  entitled  to  the 
possession  of  the  sheep  covered  by  his 
mortgage  In  the  bands  of  Howard  and  the 
Bank  of  Burrton,  and  il  they  refused  to 
surrender  them  to  him  he  could,  as  we 
have  seen,  maintain  his  action  to  recover 
damages  for  the  conversion  of  them.  But 
It  is  alleged  that,  at  the  time  when  the 
sheep  were  taken  possession  of  by  the 
Burrton  Bank  and  Howard,  they  were 
sick  and  lame,  and  they  cared  for  them, 
doctored  and  fed  them,  aadthatthey  were 
entitled  to  a  lien  on  them  therefor.  We 
do  not  think  that  is  true.  There  is  noth- 
ing in  our  statutes  that  gives  a  lien  on 
stock  under  such  circumstances.  The  de- 
fendants took  the  slieep  from  Reeder  In  de- 
fiance of  the  rights  of  the  plaintiff,  and 
held  them  all  the  time,  adversely  to  Burns 
and  his  rights.  They  took  them  under 
claim  of  right  under  chattel  mortgages, 
which,  as  against  Reeder,  under  our 
statutes,  gave  them  the  title  thereto, 
and  in  fact  they  claim  the  sheep.  It  the 
sheep  belonged  to  them  they  could  not 
have  a  lien  thereon  for  feeding  and  doc- 
toring them,  and  if  the  sheep  were  not 
theirs,  but  belonge<l  to  Bums  under  his 
mortgage,  and  they  took  them  without 
his  consent,  thus  depriving  him  of  his 
right  of  possession  against  his  will,  they 
were  guilty  of  a  tort  as  to  Burns  which 
eould  not  be  the  basis  of  any  such  rela  tion 
between  themselves  and  Bums  as  would 
give  them  the  right  to  a  lien  thereon.  The 
fact  that  under  the  law  Bums  could  main- 
tain trover  for  the  conversion  of  the 
sheep  excludes  the  Idea  that  defendants 
could  have  a  lien  upon  the  sheep  for  feed- 
ing and  doctoring  them.  We  have  exam- 
ined the  alleged  errors  growing  out  of  the 
admission  of  evidence,  and  do  not  think 
any  material  error  was  therein  committed. 
Burns  only  testified  as  to  the  value  of  fat 
sheep.  He  said  he  had  noticed  the  quota- 
tions of  such  sheep  in  the  Kansas  City 
market,  and  then  stated  what  the  market 
price  of  fat  sheep  was  in  Kansas  City.  In 
view  of  the  fact  that  it  was  proved  there 
was  no  market  value  for  such  sheep  at 
home,  his  evidence  as  to  the  market  prices 
at  Kansas  ("Ity  was  probably  admissible. 
But,  as  It  seems  to  be  conceded  that  there 
were  no  fat  sheep,  the  evidence  of  Bums 
thus  giveu  was  not  material.    And  the 
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■ame  may  be  said  of  Reeder'a  statement 
aa  to  what  he  was  told  about  the  value 
at  Kansas  aty.  The  claim  that  Burns' 
mortgaKe  was  void  because  not  Immedi- 
ately filed  In  Harvey  county  Is  not  jjood, 
(Corbln  v.  Klncald,  38  Kan. 649,  7  Pac.  Rep. 
145:  WlUon  r.  Leslie,  30  Ohio,  161 ;)  and  be- 
■ides  defendants  had  actual  knowledge  of 
plaintltl's  mortgage  all  the  while. 

This  brings  us  to  the  last  question.  Was 
the  verdict  so  excessive  that  it  must  have 
been  given  under  the  inQuonce  of  passion 
and  prejudice,  and  therefore  ought  to  be 
set  aside?  The  plaintiff  went  to  the  coun- 
ty of  the  defendants  to  bring  his  suit,  and 
there  It  was  tried.  Burns  says  there  wei-e 
sevf  n  or  eight  hundred  of  his  wheep  when 
talten  by  defendants.  Bodgers  says  there 
were  500  in  February,  188G.  Defendants 
assert  many  of  the  sheep  had  died  before 
that.  Just  bow  many  of  Burns' sheep  were 
taken  by  Howard  and  the  bank,  and  what 
they  were  worth,  we  do  not  know;  but 
the  Jury  having  considered  nil  the  evidence 
on  this  subject,  and  their  finding  thereon 
having  been  approved  by  the  trial  court, 
and  there  being  some  evidence  upon  which 
to  base  their  finding,  this  court  will  not 
set  it  aside.  We  have  examined  the  In- 
structions, and  fail  to  find  any  error  there- 
in. And  we  also  believe  tliey  are  sufficient- 
ly full,  and  cover  all  the  questions  In- 
volved in  the  case.  We  therefore  recom- 
mend that  the  Judgment  of  the  district 
court  be  affirmed. 

Per  Ccbiam.  It  Is  so  ordered ;  all  the 
Justices  concurring. 

(44  Kan.  84»)  ^"~~ 

HowABD  et  at.  v.  First  Nat.  Bank  or 
Hutchinson. 

(Supreme  Court  of  Kantat.    July  8,  1890.) 

OKAtm.  UoRTOAOBe— CoimnMiON  o*  Hobtoaoxd 

FBOPBBTT— SCBSBQUBMT  POSOHASKSS. 

1.  A  mortgagee  entitled  to  the  posseBsioa  of 
penonal  property  oovered  by  his  nur-tgage  may 
maintain  an  action  against  a  third  parcy,  who  has 
oonverted  the  same,  without  first  obtaining  a 
judgment  against  the  mortgagor  and  without  mak- 
ing him  a  party  to  the  suit 

3.  A  subsequent  mortgagee  with  notioe  of 
prior  mortgage  is  not  a  subsequent  mortgagee  In 
good  faith  under  paragraph  8906  «f  the  General 
Statutes  of  1889. 

8.  The  words  "snbseqnent  porohasers"  and 
"subsequent  mortgagees  In  good  faith, "  in  para- 
graph ^06,  mean  only  purchasers  and  mortgagees 
who  purchased  or  took  their  mortgages  after  the 
expiration  of  the  year  from  the  filing  of  the  mort- 
gage. 

4.  The  taking  of  a  second  mortgage  to  secure 
the  same  debt  seemed  by  a  first  mortgage,  and 
upon  the  same  property,  does  not  operate  as  a 
sataafaction  and  release  in  law  of  the  first  mort- 

(Sl/Uohus  by  Strontf,  C.) 

Commissioners'  decision.  Error  to  dis- 
trict court,  Harvey  county;  L.  Hour, 
Jndge. 

Ady  <ft  Nicholson  and  W.  E.  Brown,  for 
plaintiffs  In  error.  Whiteside  &  Hvtcbin- 
ton  and  Vandereer  A  Uartin,  for  defend- 
ant In  error. 

Strang,  C.  Actfon  fof  damages  for  the 
conversion  ot  certain  sli^p,  began  by  the 


plaintiff  below  in  the  district  court  ot  Har- 
vey county,  February  18, 1886.  PlaintllTs 
right  to  recover  was  based  upon  a  chattel 
mortgage  covering  the  sheep,  which  had 
become  absolute,  and  an  unsuccessful  do 
nta&il  ot  ll.<*  iierx  idants  below  for  the  poi 
session  of  said  sheep.  The  defendants  an- 
swered: (1)  General  denial;  (2)  possession 
of  the  sheep  under  other  and  prior  mort- 
gages; and  (3)  an  agister's  Hen.  To 
which  plaintiff  replied:  (11  General  de- 
nial ;  (2)  want  of  consideration  and  fraud 
in  the  mortgage  under  which  defendants 
below  took  possession  of  the  sheep;  and 
(3)  that  the  notes  and  mortgages  ot  de- 
fendants below  were  taken  with  full 
knowledge  on  their  part  of  the  mortgages 
of  plaintiff  below.  The  case  was  tried  oy 
the  court  and  a  Jmy,  on  the  10th  day  of 
May,  1887,  resulting  in  a  verdict  for  the 
plaintiff,  for  the  sum  of  5779.38.  A  motion 
for  a  new  trial  followed,  which  was  over- 
ruled and  judgment  entered,  to  which  rul- 
ing and  judgment  the  defendants  excepted, 
and  file  their  case  made  in  this  court,  ask- 
ing a  reversal  of  the  Judgment  of  the  dis- 
trict court.  December  1,1884,  H.  C.  Reeder 
gave  the  defendant,  plaintiff  below,  a 
mortgage  on  certain  sheep  to  secure  the 
paj'ment  of  a  note  for  ?500.  January  2, 
1885,  Reeder  gave  a  mortgage  to  the  Bank 
of  Burrton  on  certain  sheep  and  other 
property,  to  secure  a  claim  of  ?1 ,622.10. 
January  19, 1885,  said  Reeder  gave  a  mort- 
gage to  J.  B.  Howard  on  S,000  head  of 
sheep,  to  secure  an  alleged  claim  of  93,000. 
May  21,  ISSij,  Reeder  guve  a  mortgage  to 
the  plaintiff  below,  the  Bank  of  Hutchin- 
son, on  certain  sheep  and  other  property, 
to  secure  a  loan  for  $175.  July  10, 1885, 
Reeder  gave  a  mortgage  to  the  First  Na- 
tional Bank  of  Newton  on  sheep  for  $500, 
to  secure  a  claim  for  $500.  The  mortgage 
to  the  plaintiff  below,  December  1,1884, 
was  recorded  in  Harvey  county,  Decem- 
ber 8, 1884.  The  mortgage  to  the  Bank  ot 
Burrton  was  recorded  in  Harvey  county, 
March  28, 1885.  The  mortgage  for  f  175  to 
the  Bank  of  Hutchinson  was  recorded  In 
Harvey  county,  May  21, 1885.  Ths  mort> 
gage  to  the  Bank  of  Newton  was  filed  tor 
record  July  10,  1885,  in  Harvey  county, 
Kan .  On  the  29th  day  of  June.  1885,  Reed- 
er gave  the  plaintiff  below  a  renewal  note 
and  mortgage,  renewing  the  two  notes  for 
f500  and  f  175  with  $25  added  to  the  latter 
note,  covering  the  same  sheep  included  in 
the  mortgage  of  December  1,  1884,  with 
their  increase.  This  mortgage  was  re- 
corded in  Harvey  county  June  80,  1885. 
Reeder  lived  In  Harvey  county,  and  the 
sheep  were  kept  there.  The  first  question 
discussed  In  the  bri^  ot  the  plaintiffs  In  ei^ 
ror  is  that  the  petition  of  the  plalntiti  be- 
low does  not  state  a  cause  of  action. 
They  say  that  the  petition  tails  to  show 
that  the  indebtedness  between  the  plain- 
tiff below  and  Reeder,  the  mortgagor,  was 
ever  judicially  ascertained,  and  the  peti- 
tion does  not  make  Reeder  a  party  to  the 
suit.  We  have  discussed  this  question  in 
the  case  of  Howard  v.  Bums,  ante,  981, 
(decided  at  this  term,)  and  cited  autiiort- 
tles  covering  the  question,  and  now  hold 
in  this  case  that  this  objection  isnotgood, 
upon  the  strength  of  that  case,  and  the 
authorities  there  cited.    The  second  prop- 
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oBltion  of  the  plalntltfa  Is  that  the  renew- 
al aflldavU  attached  to  the  mortgage  of 
December  1, 1S84,  Is  not  sufficient,  and  there- 
fore the  said  mortjfage  expired  at  the  end 
of  the  year  from  Its  date.  We  do  not  care 
to  discuss  the  sufficiency  of  the  affidavit, 
as  we  believe  with  the  trial  judge  that, 
under  the  circumstances  of  this  case,  the 
renewal  affidavit  is  not  a  material  mat- 
ter. The  affidavit  could  only  be  material 
in  case  there  were  subsequent  purchasers, 
or  mortgagees  in  good  laith.  But  there 
are  no  subsequent  purchasers  and  no  sub- 
sequent mortgagees  in  good  faith— JT-Vrst. 
Because  nil  the  mortgagees  had  full  knowl- 
edge of  the  mortgages  of  the  plaintiff  be- 
low, and  of  the  claims  they  secured.  They 
each  l<new  that  the  claims  secured  by  such 
mortgages  were  not  paid  in  whole  or  in 
part.  In  Gregory  v. Thomas,  20  Wend.  17, 
Mr.  Justice  CowEN  says:  "To  say  that  a 
man  takes  in  good  faith  when  he  acts 
with  notice,  and  of  course  under  conscious 
hostiiity  to  another,  who  has  before  taken 
a  similar  title,  would  be  a  legal  solecism. 
The  object  of  the  statute  here  is  that  of  all 
the  other  registry  acts,— to  prevent  Impo- 
sition upon  subsequent  purchasers  and 
mortgagees,  who  must  many  times  gov- 
ern themselves  by  appearances.  When 
everything  is  actually  explained  to  them, 
they  have  the  best  kind  of  notice,  and 
must  be  holden  to  take  subject  to  prior  in 
cumbrance. "  Second.  Because  the  lan- 
guage of  thestatute,  (paragraph.3905,Gen, 
St.  1889,)  "every  mortgage  so  tiled  shall 
be  void  as  against  the  creditors  of  the  per- 
son making  the  same,  or  against  subse- 
quent purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  after 
the  filing  thereof,  unless,  within  30  days 
next  preceding  the  expiration  of  the  term 
of  one  j'ear  from  such  filing,  and  each  year 
thereafter,  the  mortgagee,  his  agent  or 
attorney,  shall  make  an  affidavit,  etc.," 
does  not  Includeintermediate  purchasers  or 
mortgagees,  that  is,  purchasers  or  mortga- 
gees who  purchased,  or  whose  mortgages 
were  taken,  intermediate  the  time  of  filing 
of  such  mortgage  and  the  end  of  the  year 
during  which  it  remains  in  force  without 
the  renewal  affidavit,  but  means  only  pur- 
chasers and  mortgagees  who  purchased 
or  took  their  mortgages  alter  the  expira- 
tion of  the  year,  and  after  it  became  neces- 
sary to  file  a  renewal  affidavit  to  continue 
the  mortgage  In  force.  This  construction 
is  based  upon  reason.  He  who  purchases 
after  the  year  has  espii-ed  during  which  a 
mortgage  remains  in  force  has  a  right,  in 
the  absence  of  the  renewal  affidavit,  to 
suppose  the  mortgage  has  been  paid,  even 
thougli  not  released  on  the  record.  But 
he  who  purchases  before  the  year  expires, 
takes  with  notice  of  the  mortgage  and  the 
rights  of  the  mortgagee  under  the  same. 
If,  therefore,  the  mortgagee  fails  at  tlie 
end  of  the  year,  and  within  the  time  pre- 
scribed by  the  statute,  to  file  his  renewal 
affidavit,  the  purchaser  is  not  affected  ad- 
versely by  the  failure  to  file  the  affidavit, 
though  the  lien  of  the  mortgage  as  to  him 
remain  intact.  His  rights  are  unaffected. 
They  remain  the  sanie  as  before.  He  has 
invested  nothing  upon  the  strength  of  th© 
failure  of  the  mortgagee  to  file  his  renew- 
al affidavit.    At  the  time  he  purchased  he 


knew  of  the  Incumbrance.  This  knowl- 
edge continues,  and  he  may  not  be  said  to 
be  a  purchaser  In  good  faith.  The  same 
reasoning  applies  to  intermediate  mort- 
gagees ;  but  we  are  not  left  to  a  decision 
of  this  question  solely  upon  reason  or 
principle.  The  great  weight  of  authority 
sustains  this  view. 

In  the  case  of  Meech  v.  Patchin,  14  N.  Y. 
71,  De.xio,  C.  .T.,  sa.ys :  "  It  was  enacted  by 
the  third  section  of  the  Laws  of  1833,  p.  402, 
that  mortgages  thus  filed  should  cease  to 
be  valid  as  against  the  creditors  of  the  per- 
son making  the  same,  or  against  subse- 
quent purchasers  or  mortgagees  in  good 
faith,  after  the  expiration  of  one  year  from 
the  filing  thereof,  unless  thej^  should  be  re- 
filed  within  30  days  before  the  expiration 
of  the  year,  with  a  statement  showing 
the  same  to  be  still  on  foot.  A  person 
about  to  deal  with  the  possessor  and  ap- 
parent owner  of  chattels,  could,  by  resort- 
ing to  the  proper  clerk's  office,  ascertain 
whether  ho  had  mortgaged  them  to  an- 
other party.  Should  be  find  a  mortgage 
on  file,  he  could  not  determine,  without 
the  help  of  the  third  section,  whether  the 
lien  still  continued,  whatever  length  of 
time  had  elapsed  since  the  filing :  but,  by 
means  of  the  provision  in  that  section,  he 
could  be  certain  that  the  mortgage  bad 
ceased  to  be  a  lien,  if  he  found  it  bad 
not  been  renewed  within  one  year.  If  bis 
examination  was  made  within  the  year, 
he  must  proceed  at  his  peril,  or  take  other 
means  to  ascertain  whether  the  mortgage 
remained  a  lien.  When  the  plaintiffs  in 
this  case  took  their  mortgage,  the  defend- 
ant's mortgage  was  on  file,  and  they  ac- 
cordingly had  the  notice  of  it  which  tiie 
statute  contemplated.  The  year  from  the 
time  it  was  filed  had  not  elapsed,  and  no 
default  or  want  of  diligence  had,  therefore, 
happened  on  the  part  of  the  defendant. 
The  defendant's  mortgage  was  in  full 
vigor,  and  the  plaintiffs'  was  taken  sul>- 
ject  to  it.  The  care  which  the  plaintiffs 
exercised  to  file  their  mortgage,  and  to 
preserve  its  validity  by  annually  refiling  a 
copy,  was  a  suitable  precaution  against 
parties  coming  after  them  ;  bntithad  not, 
as  Iconcelve,  any  effect  against  the  defend- 
ant's prior  mortgage.  The  priority  of  the 
respective  mortgages  was  fixed  as  soon 
as  the  last  one,  that  of  the  plaintiffs,  had 
been  executed.  If  the  controversy  bad 
arisen  within  the  year  from  the  filing  of 
the  defendant's  mortgage,  there  could  not 
have  been  any  pretense  but  that  the  de- 
fendant would  have  had  the  prior  title. 
Their  respective  rights  having  becomethus 
fixed,  the  diligence  or  want  of  diligence  of 
either,  as  to  preserving  their  liens  against 
Hubse(]uent  purchasers  or  mortgagees  by 
refiling  their  respective  mortgages,  was  of 
no  importanco  as  against  each  other. 
This  seems  to  me  the  necessary  constrnc- 
tion  of  the  statute,  as  well  from  its  lan- 
guage as  upon  its  general  policy.  Its 
language  Is:  ' Every  mortgage  filed,  etc., 
shall  cease  to  be  valid,  etc.,  against  subse- 
quent purciiasers  or  mortgagees,  unless 
it  shall,  within  30  days  before  the  expira- 
tion of  the  year,  be  again  flle<l.'  'Subse- 
quent,' I  think,  means  after  the  time 
when  it  ought  tu  be  again  Hied  to  preserve 
its  validity." 
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In  Diningham  v.  Bolt,  87  N.  T.  198,  Jus- 
tice Pa  hkek  says:  "Aeagalnnt  Pnrmelee, 
ErertB  &  Co.,  who  purchased  beTore  the 
expiration  o(  the  year  Irom  the  first  flllnjc 
of  the  mortgage,  no  refiling  with  a  state- 
ment was  neceeaary.  Itwas  held  inMeech 
V.  Patchin,  14  N.  Y.  71.  that  the  omission 
to  refile  a  chattel  mortgage,  pursuant  to 
the  third  section  of  the  act  on  that  sub- 
ject, (Laws  of  1833,  p.  402.)  doeB  not  ren- 
der it  invalid  against  parchaeera  or  mort- 
gagees, intermediate  the  original  filing 
and  the  ending  of  the  year;  and  that  the 
term  'subBequent.'in  the  provision  in  that 
section  that  'every  mortgage  filed  in  pur- 
suance of  this  act  shall  cease  to  be  valid  as 
against  the  creditors  of  the  person  making 
the  same,  or  against  subsequent  purchas- 
ers or  mortgageeB  in  good  faith,  after  the 
expiration  of  one  year  from  the  filing 
thereof,  unless,'  etc.,  means  subsequent  to 
the  expiration  of  the  year,  that  is,  after 
the  time  of  refiling  has  elapsed. "  The  New 
Yorlc  statute  is  lilte  our  own,  so  tar  as  this 
question  is  concerned.  In  Newman  v. 
Tymeson,  12  Wis.  448,  the  court  says: 
"We  thinic  this  was  erroneous.  The  sec- 
tion referred  to  provides  that  a  chattel 
mortgage,  after  being  properly  filed,  shall 
cease  to  be  valid  as  against  the  creditors 
of  the  mortgagor,  or  subsequent  pur- 
chasers or  mortgagees  In  good  faith,  un- 
less, within  80  days  next  preceding  the 
expiration  of  the  year,  the  mortgagee 
shall  make  and  annex  to  it  an  affidavit 
setting  forth  his  interest,  etc.  The  clear 
Intent  of  this  provision  was  that,  in  case 
of  failure  to  make  the  aflBdavit,  the  mort- 
gage skonld  cease  to  be  valid  as  against 
creditors  who  should  thereafter  seize  it,  (the 
property,)  ori>nrchasers  who  should  there- 
after pui-chase. "  "If  property,  covered 
by  a  chattel  mortgage  properly  filed,  Is  so 
taken  and  converted  within  the  year  after 
the  filing  ns  to  give  the  mortgagee  a  good 
cause  of  action  for  such  taking,  it  is  not 
necessary  in  order  to  preserve  bis  right  to 
recover  that  the  action  should  be  com- 
menced within  the  yearfrom  such  filing, or 
that  the  mortgage  should  be  renewed  at 
the  end  of  the  year,  as  required  by  statute, 
to  make  it  valid  against  subsequent  pur- 
chasars  or  mortgagees. "  Case  v.  Conroe, 
13  Wis.  31.  Judge  Outo,\,  delivering  the 
opinion  in  Lowe  v.  Wing,  56  Wis.  33, 13  N. 
W.  Rep.  892,  says:  "This  court  has  fol- 
lowed the  courts  of  New  York  in  thecon- 
stmction  of  the  above  statute  for  the  re- 
newal of  chattel  mortgages,  and  has 
held  that  'the  clear  intent  of  this  provis- 
ion was  that.  In  case  of  failure  to  make 
the  affidavit,  the  mortgage  should  cease 
to  be  valid  as  against  creditors  who 
should  thereafter  seize  it.  (the  property.) 
or  purchasers  -who  should  thereafter  pur- 
chase it.'"  The  statute  of  Wisconsin  is 
the  same  as  ours,  except  that  the  limit 
is  two  years  instead  of  one.  In  Edson  v, 
Newell,  14  Minn.  228,  (Gil.  167.)  the  court 
says:  "In  this  case  more  than  one  year 
elapsed  between  thefiling  of  this  mortgage 
and  the  commencement  of  this  action,  and, 
no  copy  and  statement  having  been  filed 
as  provided  for  in  the  statute  quoted,  the 
counsel  for  the  defendant  insists  that  the 
plaintiff  cannot  recover  because  the  mort- 
gage was  not,  as  against  the  attaching 


creditors,  in  life  at  the  time  of  the  com- 
mencement of  this  action;  in  other  words, 
because  the  plaintiff  had  ceased  to  have 
any  rights  under  the  mortgage,  as  against 
such  attaching  creditors.  But  in  our 
opinion  this  position  cannot  be  sustained. 
The  goods  were  taken  and  sold  by  the  de- 
fendant before  the  expiration  of  one  year 
from  the  filing  of  the  mortgage.  Whether 
since  the  conversion  he  has  kept  his  mort- 
gage on  foot,  by  complying  with  the  stat- 
ute, is  unimportant. "  Again,  referring  to 
Corbln  v.  KIncaid,  33  Kan.  652,  7  Pac. 
Rep.  145,  Judge  Vai.enti.ne  says'  "And 
all  this  transpired  within  less  than  one 
year  after  the  execution  of  the  plaintiff's 
mortgage,  and  at  a  time  when  no  one 
would  claim  or  even  pretend  that  any  re- 
newal affidavit  was  necessary.  A  cause 
of  action  in  replevin  or  conversion  then 
arose  in  favor  of  the  plaintiff  and  against 
the  defendant,  and  that  cause  of  action 
was  not  satisfied,  annulled,  or  barred  by 
any  failure  on  the  part  of  the  plaintiff  to 
afterwards  file  a  renewal  affidavit." 
Finally,  the  Missouri  court  has  construetl 
our  statute,  and  Jndge  Hough,  In  Frank 
V.  Playter,  73  Mo.  672,  says:  "The  law  of 
Kansas,  in  regard  to  mortgages  of  per- 
sonal property,  provides  that  every  such 
mortgage  'shall  be  void  as  against  cred- 
itors of  the  person  making  the  same, 
or  against  subsequent  purchasers  or 
mortgagees  in  good  faith,  after  the  expi- 
ration of  one  year  after  the  filing  thoi-e- 
of,  unless  within  80  days  next  preceding 
the  expiration  of  the  term  of  one  year 
from  such  filing,  and  each  year  there- 
after, the  mortgagee,  his  agent  or  attor- 
ney, shall  make  an  affidavit,'"  etc.  The 
object  of  the  statute  requiring  this  affi- 
da\it  to  be  made,  was  to  keep  the  pub- 
lic informed  from  time  to  time  as  to  the 
condition  of  the  title  of  incumbered  per- 
sonal propertj',  and  to  furnish  some  relia- 
ble record  evidence  by  which  parties  might 
be  guided  In  dealing  with  such  property. 
This  statute,  by  its  terms,  can  only  be 
invoked  by  subsequent  purchasers  or 
mortgagees  in  good  faith,  that  Is.  by  those 
who  i)ecomesuch  after  the  period  at  which 
such  affldavitshould  have  been  made;  and 
creditors  of  the  mortgagor  manifestly  can- 
not claim  the  benefit  of  its  provisions 
when  their  claims  are  asserted  before  the 
expiration  of  the  time  prcscrlhed.  The 
plaintiff,  however,  is  neither  a  subsequent 
purchaser  or  mortgagee  nor  is  he  a  cred- 
itor. It  is  true  he  claims  through  those 
who  were  creditors  of  the  mortgagor,  but 
those  creditors  had  asserted  their  claims, 
and  he  had  purchased  from  thoseclalraing 
under  the  proceedings  instituted  by  them, 
while  the  mortgage  was  undoubtedly  val- 
id, and  before  any  affidavit  was  required 
to  be  filed.  The  plaintiff  having  acquired 
his  rights,  and  brought  his  suit,  while  the 
mortgage  was  a  valid  and  subsisting  In- 
cumbrance, against  him  and  those  under 
whom  ho  claimed,  his  right  to  recover 
cannot  be  aided  by  the  subsequent  fallurx" 
of  the  defendants  to  make  the  affidavit  re- 
quired by  law.  The  rights  of  the  parties 
had  become  fixed  before  the  default  oc- 
curred. Besides,  the  property  had  been 
reduced  to  possession  by  the  defendants 
within  the  year,  and  that  ol  itself  dis- 
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pensed  with  the  necessity  of  any  affidavit. 
This  view  1h  supported  by  decisions  in 
New  lorlc  and  Minnesota,  where  similar 
statutes  are  in  force.  Meech  v.  Patcbin,14 
N.  Y.  71;  DUlingliam  v.  Bolt,  37  N.  Y.  198; 
Ely  V.  Caruley,  1!)N.  Y.  496 ;  Porter  v.  Parin- 
ley,  52  N.  Y.  185;  Edson  v.  Newell,  14  Minn. 
228  (Gil.  167.) 

It  will  be  remembered  that  the  first 
mortgage  of  the  plaintiff  below  w  as  made 
December  1, 1884;  that  all  the  other  mort- 
gagee were  made  during  the  first  half  of 
1885,  and  the  sheep  were  taken  possession 
of  by  Howard  and  the  Baulc  of  Burrton  in 
the  fall  of  1885,  and  within  a  year  from 
the  execution  and  filing  of  the  flret  mort- 
gage of  the  plaintiff  below.  The  right  of 
action  for  the  conversion  of  the  sheep  in 
favor  of  the  plaintiff  below,  and  against 
the  defendant  below,  accrued  during  th3 
year  from  the  filing  of  the  mortgage  of 
December  1,  1884.  It  follows  then  that, 
under  the  law  of  Corbin  v.  Kiucaid,  33 
Kan.  649,  7  Pac.  Rep.  145,  the  right  of  ac- 
tion could  not  be  distnrbed  by  a  failure  to 
file  the  renewal  afttdavit.  The  plaintiff 
claims  that  the  mortgage  given  by  Reeder 
to  the  Hutchinson  Bank,  December  1,1884, 
was  satisfied  by  the  mortgage  given  June 
29, 1885,  the  latter  mortgage  being  given 
to  secure  the  same  debt,  and  complains  of 
instruction  No.  11,  given  by  the  court.  We 
think  instruction  No.  H  is  correct,  and, 
taken  with  the  thirteenth  instruction, 
gives  all  the  law  on  the  subject.  We  do 
not  think  the  taking  of  a  second  mort- 
gage to  secure  the  same  debt  secured  by  a 
first  mortgage,  upon  a  renewal  of  the  note 
secured  by  the  first  mortgage,  and  upon 
the  same  property,  operates  as  a  satisfac- 
tion and  release  In  law  of  the  first  mort- 
gage. "The  taking  of  a  new  note  and 
mortgage  on  personal  property  to  secure 
an  indebtedness  already  evidenced  by  a 
note,  and  secured  by  a  mortgage  on  the 
same  property,  does  not,  even  when  the 
first  note  and  mortgage  are  canceled,  op- 
erate to  discharge  the  lien  of  such  first 
mortgage.  "  Packard  v.  Kingman,  11  Iowa, 
219.  "Nothing  but  payment  in  fact  of 
the  debt,  or  the  release  of  the  mortgage, 
will  discharge  a  mortgage. "  Crosby  v. 
Chase.  17  Me.  309;  Hadlock  v.  Bulflnch,  31 
Me.  246.  In  Gregory  v.  Thomas,  20  AVend. 
19,  the  court  says:  "But  it  is  said  that 
the  defendant's  second  mortgage  extin- 
guished the  firat;  and  consoQuentiy,  being 
put  to  stand  exclusively  on  the  last,  which 
was  in  1S85,  the  plaintiff's  mortgage  of  the 
previous  September  is  let  in.  Tlie  argu- 
ment is  against  all  the  books,  ancient  and 
modern.  Adjudications  of  several  centu- 
ries upon  such  cases,  of  every  variety  of 
form,  in  England,  in  this  state,  and  in 
neighboring  states,  settle  the  proposi- 
tion that  a  subsequent  security  for  a  debt 
of  equal  degree  witli  a  former,  for  the 
same  debt,  will  not,  by  operation  of  law. 
extinguish  it."  The  plaintiff  seems  to 
think  tlie  de'oudant  lost  his  rights  by  not 
proceeding  upon  his  mortgage  when  the 
debt  it  secured  became  due.  We  do  not 
think  so.  There  is  no  limit  to  the  life-time 
of  the  mortgage,  except  such  as  is  put  up- 
on it  by  the  statute;  otherwise,  it  will 
remain  until  the  del)t  Is  paid  or  barred. 
Morse  t.  Clayton,  13  Smedes  &  M,3.S1.    We 


are  satisfied  no  reversible  error  exists  in 
the  record  in  this  case,  and  therefore  rec- 
ommend that  the  Judgment  of  the  district 
court  be  affirmed. 

Pbr  Curiam.    It  is  so  ordered;  all  the 
Justices  concurring. 


State  ▼.  Estep. 
(Supreme  Court  of  Kansas.    June  7,  1890.) 

MURDEK — EVIDEXCE — INSTBCCTIOSS. 

1.  The  evidence  examined,  and  the  verdict  of 
murder  in  the  second  degi-oe  held  to  be  sustained 
by  sufficient  evidence. 

3.  The  trial  court  is'not  required  to  give  fn- 
structions  upon  an  inferior  degree  of  crime  nec- 
essarily included  in  the  one  charged,  unless  the 
evidence  warrants  it.  State  v.  Mowry,  87  Kan. 
369,  16  Pac.  Rep.  382. 

8.  W  here  the  court  properly  instructs  the  Jury, 
and  omits  some  instructions  which  might  properly 
have  been  given,  but  no  rcc^uest  was  made  for 
such  instructions,  no  reversible  error  is  com- 
mitted. State  V.  Peterson,  88  Kan.  304,  16  Fac 
Rep.  363. 
{SyllalnM  by  Oreen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Norton  county;  Louis  K. 
Pn.\TT,  .ludge. 

Hamilton  &  Cannon  and  E.  A.  Austin, 
for  appellant.  L.  B.  Kellogg,  Atty.  Gen., 
and  L.  B.  Thompson,  for  appellee. 

Grken,  C.  On  the  9th  day  of  May,  1889, 
an  information  was  filed  In  the  district 
court  of  Norton  county  against  John  Es- 
tep for  murder  In  the  first  degree,  charging 
him  with  having  killed  and  murdere<l  John 
Kuff,  on  the  29th  day  of  January,  1889.  in 
said  county.  The  case  was  tried  at  the 
May  term  of  the  court  following,  and  re- 
sulted In  a  verdict  of  guilty  of  murder  in 
the  second  degree.  Amotion  for  a  new 
trial  was  made  and  overruled,  and  excep- 
tions taken,  and  the  defendant  was  sen- 
tenc'Hl  to  imprisonment  in  the  penitentiary 
for  20  years.  From  this  judgment  and 
sentence  he  appeals  to  this  court.  The 
record  discloses  the  following  facts:  John 
Ruff  and  the  defendant  were  playing  cards 
for  a  dollar  a  game  on  the  Inside  of  a  cur- 
tained room  in  the  north-east  comer  of 
a  billiard  hall  in  t.enora,  in  saia  county, 
between  10  and  II  o'clock  at  night,  on  Jan- 
uary 29, 1889.  A  witness  by  the  name  of 
Clurk  was  watching  the  game.  The  de- 
fendant had  been  losing  inthegame,  which 
had  been  in  progress  some  time,  and  final- 
ly a  dispute  arose  between  RuH  and  the  do- 
fcndant  as  to  who  won  the  last  game. 
Both  claimed  It.  Ruff  offered  to  compro- 
mise, but  the  defendant  demanded  all  the 
money,  or  none.  Both  became  angry, and 
jumped  up  from  their  chairs.  The  defend- 
ant drew  a  revolver.  Ruff  then  told  the 
defendant  he  had  better  put  that  revolver 
away.  The  defendant  then  deliberately 
aimed  the  revolver  at  Ruff  and  fired.  At 
the  time  the  fatal  shot  was  fired.  Ruff  and 
the  defendant  were  six  or  eight  feet  apart. 
After  the  shooting,  the  witness  ran  out, 
and  as  lie  came  near  the  door  looked  over 
his  shoulder,  and  saw  Ruff  outside  the  cur- 
tain running  towards  the  defendant  with 
something  in  his  hand.  Thouglit  it  was 
a  spittoon.  The  defendant  stood  on  the 
outside  of  the  curtain  near  or  behind  a 
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bJUiard  table  and  near  the  wall,  and,  as 
the  witneaB  came  to  the  door,  he  beard 
another  ehot  fired,  and  aaw  the  flash.  He 
-then  ran  out  and  gave  the  alarm.  There 
VfBH  no  light  in  the  hall,  except  the  one  in 
the  curtained  room.  TheBpittoonauaedin 
the  liall  were  large  wooden  boxes,  16  inches 
by  16  Inchea,  made  of  6-inch  lumber,  and 
filled  with  sand  and  coal  asbea.  There 
■were  but  two  ahota  fired,  the  first  being  In- 
side the  curtained  room.  The  body  of  the 
deceased  was  found  near  the  east  side  of 
tlte  billiard  table.  Another  witness  teati- 
fled  that  he  examined  the  billiard  hall 
early  the  next  morning,  aud  found  no  bul- 
let holes  in  the  calico  curtains  aurroundlug 
the  room,  but  found  a  bullet  mark  on  the 
floor,  making  a  long  mark,  a  little  behind 
the  stove,  and  after  striking  the  floor 
glanced  and  struck  the  wainscoting, 
where  the  ball  was  found  by  the  witness. 
A  mark  was  also  found  on  the  wainscot- 
InR  behind  the  billiard  table,  indicating 
that  something  had  struck  the  wainscot- 
Ing,  taking  off  the  paint,  and  making 
a  dent  therein.  This  witness  also  found  a 
wooden  spittoon  lying  a  little  distance 
therefrom  turned  upside  down,  and  the 
contents  partly  spilled  out,  and  saw  dirt 
on  the  floor  near  the  stove,  and  on  top  of 
the  pool  and  billiard  tables,  and  scattered 
along  to  where  the  spittoon  was  found, 
and  also  sawsomedirt  on  topof  the  wain- 
scotingwherethedentwas  made.  A  post- 
mortem exmniTt&tionwaBmaieotthe  body 
of  John  Huff,  disclosing  the  fact  that  a 
bullet  had  entered  the  bodyjust  at  the  top 
of  the  armpit  in  front  of  the  left  side  near 
the  heart,  andcut off  someofthe  branches 
of  the  pulmonary  artery  within  one  inch 
of  the  heart,  pas8e<]  through  the  end  of  the 
front  lobe  of  the  left  lung,  and  struck  the 
lower  part  of  the  fifth  dorsal  vertebra. 
The  ball  was  located  in  the  lower  third 
of  the  fifth  dorsal  vertebra.  The  autopsy 
was  conducted  some  30  or  40  hours  after 
the  shooting.  There  was  but  one  witness 
to  the  tragedy.  The  theory  advanced  by 
the  appellant  in  this  case  is  that  the  de- 
ceased could  not  have  moved  after  receiv- 
ing the  fatal  shot,  and  this  theory  may  be 
supported  in  part  by  the  expert  testimony 
In  this  case.  But  the  witness  who  was 
present,  and  saw  the  transaction  between 
thndeceased  and  thedefendnnt, states  pos- 
itively that  he  saw  the  defendant  shoot 
the  deceased;  that  there  were  but  two 
shots  fired,  and  but  one  took  effect.  The 
court  below  held  to  the  theory  that  the 
Nhot  which  killed  Ruff  was  flied  in  the  cur- 
tained room,  and  there  is  sufflcient  evi- 
dence to  Support  this  finding. 

We  have  carefully  examined  the  evidence 
in  this  case,  and  do  not  feel  at  llbert.v  to 
reject  the  testimony  of  the  witness  who 
saw  the  transaction,  and  say  that  the 
theory  of  the  appellant  is  correct,  based 
upon  the  expert  testimony.  There  was 
no  motive  for  the  witness,  Clark,  to  mis- 
state the  facts.  The  Jury  and  the  trial 
court  have  passed  upon  the  testimony, 
and  we  do  not  feel  that  we  would  be  jus- 
tified in  setting  aside  the  verdict  on  the 
claim  made  by  the  appellant  that  If  Is  not 
supported  by  sufficient  evidence.  We  are 
Innllned  to  the  opinioi)  fti&'  there  was  suf- 


ficient evidence  to  support  the  verdict  of 
the  jury  rendered  in  this  case. 

A  further  objection  is  made  to  the  in- 
structions given  by  the  court  below  that 
the  court  did  not  sufficiently  charge  the 
jury  upon  all  the  degrees  of  the  crime  of 
homicide,  inferior  to  and  included  in  the 
onecharged  In  the  information.  The  court 
Instructed  the  jury  upon  murder  in  the 
first  and  second  degrees,  and  also  upon 
the  law  of  manslaughter  in  the  third  de- 
gree, and  also  as  to  what  constituted  an 
assault.  We  think  there  was  noteHtimony 
tending  to  show  that  the  defendant  was 
guilty  of  manslaughter  in  either  the  first 
or  second  degrees,  or  the  fourth  deitree, 
and  that  therefore  instructions  were  un- 
necessary, in  those  degrees  of  manslaugh- 
ter. This  court  has  repeatedly  said  that 
instructions  should  conform  to  the  testi- 
mony oftlic  case,  and  that  no  Instructions 
should  be  given  which  would  be  inappii. 
cable  to  the  facts  as  disclosed  in  the  evi- 
dence, as  such  instructions  might  mislead 
and  confuse  the  jury.  State  v.  Rhea,  '25 
Kan.  676;  State  v.  Hendricks,  32  Kan.  55'.), 
4Pac.Rep.1050;  Statev.Mlae,36  Kan.  187, 
13  Pac.  Rep.  1;  State  v.  Mowry,  37  Kan. 
369,  1.5  Pac.  Rep.  282. 

Another  objection  was  made  in  the  oral 
argument  of  this  case  that,  in  giving  the 
degrees  of  murder,  the  court  did  not  sulfi- 
clently  define  murder  at  the  common  law 
in  connection  with  his  instructions,  but 
we  do  not  think  this  position  tenable. 
The  court  said:  "By  the  statutes  of  the 
state  of  Kansas,  we  have  two  degrees  of 
murder,  the  first  and  second,  which  I  will 
hereafter  deBne  to  you.  At  common  law, 
there  are  no  degrees  of  murder,  and  when 
you  come  to  read  the  definition  of  murder 
in  the  first  and  second  d^rees  in  our  stat- 
ute, you  will  find  it  is  important  for  you 
to  know  what  constitutes  murder  at  the 
common  law,  because  you  willobserve  that 
our  statute  uses  the  word  'murder'  in  its 
common-law  sense,  but  provides  that  ail 
munlers  committed  deliberately  and  pre- 
meditatedly  shall  be  of  theflrst  degree,  and 
all  other  murders  shall  be  of  the  second 
degree.  Murder  as  defined  by  the  common 
lawiswherea  person  of  sound  memory  and 
discretion  unlawfully  and  feloniously  kills 
a  human  being  against  the  peace  aud  dig- 
nity ofthe  state,  with  malice  aforethought, 
eitherexpressed  or  implied. "  Murderin  the 
first  degree  is  defined  by  the  statutes  of  tlie 
state  of  Kansas  as  follows:  "Every  mur- 
der which  shall  be  committed  by  the  will- 
ful, deliberate,  premeditated  killingof  a  hu- 
man being,  of  malice  aforethought,  with- 
out lawful  excuse  or  justification,  shall  be 
deemed  murder  in  the  first  degree. "  Mur- 
der in  the  second  degree  is  defined  by  our 
statutes  as  follows :  "  Every  murder  which 
shall  be  committed  purposely  and  mali- 
ciously, but  without  deliberation  and  pre- 
meditation, shall  be  deemed  murder  In  the 
second  degree."  The  court,  In  charging 
the  jury,  defined  the  degrees  of  murder  in 
the  language  of  the  statute,  and  correctly 
Instructed  the  jury  as  to  what  constituted 
murder  at  the  common  law.  No  further 
Instructions  were  requested  in  behalf  of  the 
defendant  on  the  trial.  These  instruc- 
tions, we  think,  are  correct,  and  were  ap- 
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pUcable  to  the  facts  as  presented  by  the 
evidence  in  this  case. 

The  point  made  by  the  defendant  that 
the  court  did  not  instruct  the  jury  as  fully 
as  should  have  been  done,  upon  murder 
at  the  common  law,  is  not  good  here,  for 
the  reason  that  no  such  instructions  were 
asked  by  the  defendant  in  the  court  below, 
and  no  error  was  committed  by  the  trial* 
court  by  its  omission  to  give  such  instruc- 
tions. State  V.  Pfefferle,  36  Kan.  96, 12  Pac. 
Rep.  406;  State  v.  Peterson,  38  Kan.  211, 
16  Pac.  Rep.  263.  Mr.  Justice  Valentine 
stated  the  rule  in  State  v.  Peterson,  su- 
pra: "As  a  general  rule  where  the  court 
properly  instructs  the  jury,  except  that  it 
omits  some  matter  which  might  properly 
be  given,  no  available  error  is  committed, 
unless  the  court  has  been  properly  request- 
ed to  instruct  with  reference  to  such 
matters."  We  think  the  court  gave  the 
necessary  instructions  in  this  case,  and, 
from  an  examination  of  the  record  as  it 
has  been  presented  to  us,  we  see  no  ground 
for  setting  aside  the  judgment  and  sen- 
tence of  the  court  below,  and  we  therefore 
recommend  an  aflSrmance. 

Per  Cukiam.  It  is  so  ordered;  all  the 
Justices  concurring. 

People  v.  Smith.    (No.  20.709.) 
(Supreme  Court  of  Callfomia.    Nov.  1, 1890.) 

BCUQLART — IKDICTMBNT. 

1.  Under  Fen  Code  Cal.  S  459,  making  the  en- 
tering of  certain  premises  "with  intent  to  com- 
mit grand  or  petit  larceny,  or  any  felony,  "  burg- 
lary, as  there  Is  no  other  dcp^ree  of  larceny,  it 
is  not  necessary  that  an  information  charge  the 
degree  of  larceny  with  intent  to  commit  which  de- 
fendant entered  the  premises. 

i.  An  information  charging  entrance  with 
intent  to  commit  larceny  does  not  charge  two 
offenses. 

Corninlasloners' decision.  Department  2. 
Appeal  from  superior  court,  city  and  coun- 
ty of  San  Francisco;  John  F.  Finn,  Judj^e. 

Alva  E.  Snow,  for  appellant.  Geo.  A. 
JoliDSOD,  Atty.  Gen.,  for  the  People. 

FooTE,  C.  The  defendant  was  convicted 
of  burt^lary,  and  appeals  from  the  Judg- 
ment rendered  against  him,  and  from  au 
urder  refusing  blm  a  new  trial.  He  de- 
murred to  the  information  on  the  grounds 

(1)  that  It  did  not  conform  substantially 
to  the  requirements  of  section  950,  8ubd.2; 

(2)  that  the  facts  stated  do  not  constitute 
a  public  offanse;  (3)  that  more  than  one 
ottense  is  charged.  His  demurrer  was 
overruled.  He  then  pleaded  not  guilty, 
and  was  convicted  as  charged.  After 
verdict,  he  moved  In  arrest  of  judgment, 
on  the  same  grounds  as  those  contained 
in  the  demurrer.  The  motion  was  denied, 
as  was  also  that  for  a  new  trial.  As  will 
be  seen,  accordlngto  the  transcript, he  did 
not  state  in  which  of  the  Codes  "section 
950,  subd.  2, "  was  contained,  but  presum- 
nhly  the  court  treated  it  as  that  in  the 
Penal  Code,  or  it  may  be  that  by  clerical 
erriir  it  is  omitted  from  the  transcript. 

The  point  most  insisted  upon  by  the  de- 
fendant for  a  reversal  of  the  judgment  and 
->rUer  seeuis  to  be,  as  he  claims,  that  the 


Information  did  not  state  the  degree  of 
larceny  with  Intent  to  commit  which  he 
feloniously  and  burglariously  entered  the 
premises  he  Is  charged  tobaveborglarised. 
His  view  of  the  law  seems  to  bo  that  the 
information  should  have  stated  whether 
he  entered  with  intent  to  commit  grand 
or  petit  larceny.  He  Is  charged  to  have 
feloniously  entered,  with  intent  to  com- 
mit larceny.  Larceny  Is  a  speclQc  offense, 
(Pen.  Code,  j  484.)  just  as  murder  is,  (Id.  $ 
187;)  but  there  are  degrees  of  each  under 
our  statutes,  (Id.  §§  189,  486-488.)  Section 
459  of  the  Penal  Code  makes  the  entering 
of  certain  premises  as  here  Involved, "  with 
Intent  to  commit  grand  or  petit  lar.-eny, 
or  any  felony,  "burglary;  that  is  to  say,  the 
entrance  with  Intent  to  commit  the  speclflc 
crlmeof  larceny  is  burglary,  whether  thede- 
gree  of  larceny  be  grand  or  petit.  Grand  and 
petit  are  the  only  degrees  of  larceny.  Id. 
S  486.  It  could  make  no  difference  to  the 
defendant  whether  the  proof  showed  him 
guilty  of  the  Intent  t:)  commit  grand  or 
petit  larceny.  He  would  be  just  as  guilty 
of  burglary  If  he  entered  with  Intent  to 
commit  the  one  as  the  other.  He  would 
still  have  entered  with  the  Intent  to  com- 
mit the  speclflc  crime  of  larceny,  the  de- 
gree of  the  speclflc  offense  being  imma* 
terlal.  Therefore,  It  Is  plain  that  the  de- 
fendant was  fully  and  clearly  Informed  of 
thenatnreof  thechargeagalnethim,  which 
Is  all  that  was  necessary  as  to  the  matter 
under  discussion ;  and  we  can  perceive  no 
respect  In  which  the  defendant's  rights 
iiave  been  prejudiced,  as  claimed. 

The  case  cited  of  People  v.  Nelson.  68  Cal. 
104,  is  not  in  point.  There  the  Infornia- 
tloD  did  not  state  that  the  defendant  had 
entered  with  Intent  to  commit  larceny. 
It  stated  that  ho  had  entered  with  Intent 
to  commit  a  felony,  but  not  specifying 
what  felony.  Here  he  was  notified  that 
he  WMS  accused  of  entering  with  intent  to 
commit  the  speclflc  crime  of  larceny.  It  be- 
ing Immaterial  to  thecommlsslon  uf  burg- 
lary which  of  the  two  his  intent  was  to 
commit.  If  he  intended  to  commit  one  ol 
the  degrees  of  larceny,  either  grand  or 
petit. 

In  People  v.  Henry,  77  Cal.  446, 19  Pac. 
Bep.  S.S0,  it  was  held  that  an  Information 
charging  the  entrance  with  intent  to  com- 
mit the  crime  of  larceny  was  not  an  alle- 
gation of  the  commission  of  two  offenses, 
so  that  the  point  made  here  by  the  defend- 
ant upon  that  head  Is  untenable.  The  ev- 
idence of  the  recent  posseesioD  of  the  stol- 
en property,  together  with  the  defendant's 
statements  and  the  circumstances  aur- 
rounding  the  transaction,  were  sufiScient 
to  warrant  the  Jury  in  their  verdict.  Peo- 
ple v.  Flynn,  73  Cal.  511,  15  Pac.  Bep.  102. 
There  is  no  reason  given  in  the  defendant's 
points  and  authorities  why  the  Instruc- 
tions were  not  correct,  and  we  perceive  no 
error  therein,  although  such  is  alleged. 
Perceiving  no  prejudicial  error,  we  advise 
that  the  Judgment  and  orders  be  affirmed. 

We  concur:  Bkixher,C.  C;  Vakclief.C 

Per  CnniAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and 
orders  are  affirmed. 
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Paiikkr  v.  Larsek.    (No.  12,830.) 

(Surntme  Court  of  CaUfomia.   Oct  80,  1890.) 

Watebs  aitd  Watek-Courses— In jpkt  fbov  Ibki- 
SATioN  Ditch. 
A  land-owner  who  permits  the  ir&ter  nsed 
in  irrigating  his  fields  to  percolate  through  a 
ditch,  and  saturate  his  neighoor's  land,  is  liable 
tor  the  damages,  and  may  be  restrained  from  con- 
tinning  the  injurv. 

Department  2.  CommlBBioners'  decision. 
Appeal  from  superior  court,  Santa  CTara 
county ;  D.  Beloe.n.  JndKe. 

C.  D.  Wright,  for  appellant.  T.  B.  Lalnc, 
for  respondent. 

Beixheb,  C.  C.  This  Is  an  action  for 
damui^es,  and  an  Injunction.  The  court 
below  gHve  judgment  tor  the  plaintiff, and 
the  defendant  appeals  on  the  judgment 
roll.  The  facts  found  are  in  substance  as 
follows:  The  plaintiff  and  defendant  own 
adjoining  tracts  of  laud  in  Santa  Clara 
county;  the  plaintiff's  tract  lying  north  of 
defendant's.  Both  tracts  are  adapted  to, 
and  are  used  for,  agricultural  purposes. 
They  are  nearly  lerel,  but  there  Is  sufH- 
cleut  sIo|)e  so  that  water  will  flow  from 
the  land  of  defendant  to  and  upon  the 
land  of  plaintiff.  The  delendant  raises  al- 
falfa on  his  tract,  and,  in  order  to  do  so. 
It  is  nceessary  that  the  ground  be  Irri- 
gated two  or  three  times  during  the  sum- 
mer. He  has  two  artesian  wells  upon  the 
tipper  end  of  the  tract,  which  are  so  capped 
that  the  water  can  be  shut  off,  or  per- 
mitted to  flow,  at  his  pleasure.  He  has 
also  e.vcavatcd  along  the  north  side  of  his 
land,  and  two  or  three  feet  from  the  plain- 
tiff's south  line,  a  shallow  ditch,  which  Is 
several  hundred  feet  long,  and  has  no  outlet 
or  drain  from  either  end.  In  excavating 
this  ditch  the  earth  was  thrown  up  on  the 
north  side  thereof,  that  Is,  between  the 
ditch  and  the  plaintiff's  line.  When  he 
wishes  to  irrigate  his  land,  he  removes  the 
caps  and  lets  the  water  flow  over  the  sur- 
face for  10  days  or  2  weeks,  and  when 
It  is  sufficiently  Irrigated  the  wells  are 
again  closed.  The  excess  of  water  not  ab- 
sorbed and  held  by  the  soil  flows  Into  the 
ditch  above  mentioned,  and  forms  a  pool 
some  two  or  three  hundred  feet  in  length, 
and  some  G  or  10  inches  In  de|)th,  and  re- 
mains there  for  about  a  week,  and  until 
taken  up  by  evaporation  and  percolation. 
Upon  the  west  side  of  defendant's  tract  is 
a  lane,  and  u])on  the  side  of  It  a  ditch, 
much  lower  than  hifi  land.  Into  which  at  a 
very  small  expense,  and  with  little  Incon- 
venience, he  could  drain  the  water  from 
bis  ditch,  and  probably,  prevent  any  In- 
Jury  to  plaintiff.  During  the  last  two  or 
three  years,  and  two  or  three  times  each 
summer,  defendant  bap  irrigated  his  land 
In  the  manne'-  above  described,  and  on 
each  of  these  occasions  the  water  has  ac- 
cumulated, as  above  stated,  and  has  slow- 
ly percolated  beneath  the  surface,  and 
through  the  embankment  into  the  plain- 
tiff's land,  and  has  saturated  the  soil  to  a 
considerable  distance,  and  to  the  extent 
of  three  acres,  which  has  thereby  been 
made  wholly  useless  for  any  purpose  of 
ordinary'  husbandry.  And  daring  this 
period,  upon  one  or  more  occasions,  the 
water  from  these  wells  has  flowed  over  the 


top  of  the  embankment,  and  thence  upon 
the  surface  of  the  plaintiff's  field.  Thd 
damage  and  injury  to  plaintiff's  land, 
from  these  percolations.  Is  f  100.  The  de- 
fendant, in  so  running  and  using  said 
water,  and  permitting  it  to  accumulate 
ut)on  the  north  line  of  his  field,  was  not 
actuated  by  any  malice  or  desire  to  Injure 
plaintiff,  but  It  was  done  for  the  purpose 
of  fully  utilizing  the  whole  of  bis  field  In 
gi'owing  the  crop  of  alfalfa.  And,  as  con- 
clusions of  law,  the  court  found  that  the 
plaintiff  was  entitled  to  a  judgment  for 
$100  damages,  and  to  an  injunction  re- 
straining the  defendant  from  permitting 
the  water  from  his  wells  to  flow  to  and  ac- 
cumulate In  the  ditch  along  the  north  line 
of  his  land.  And  judgment  was  so  en- 
tered. From  the  foregoing  statement  of 
the  facts,  it  Is  manifest  that  the  plaintiff 
was  entitled  to  the  relief  which  he  ob- 
tained. The  water  which  did  the  injury 
to  plaintiff  was  not  a  natural  stream 
flowing  across  defendant's  land,  but  was 
brought  upon  the  land  by  artificial  means. 
And  the  rule  Is  general  that,  where  one 
brings  a  foreign  substance  on  his  land,  he 
must  take  care  of  it  and  not  permit  It  tti 
Injure  his  neighbor.  The  law  upon  tli"- 
subject  is  tersely  e.-spressed  in  the  maxim. 
sic  ntere  tuo  ut  alienum  non  Iiedas.  We 
think  the  judgment  should  be  afiirmed, 
and  so  advise. 

We  concur  •  Vanclikf,  C.  ;  Hatne,  C. 

Per  CiTKiAU.  For  the  reasons  given  In 
the  foregoing  opinion  tlie  judgment  is 
affirmed. 

Rosenthal  et  oZ.  v.  Kahn  et  oZ. 

{Supreme  Court  of  Oregon.      Oct.  27,  1890.) 

Sale — Whew  Title  Passes. 

1.  Ordinarily,  where  there  is  a  sale  of  goods 
by  number,  weight,  or  meastire,  at  so  mnch  a 
piece,  a  Dound,  a  cord,  or  a  bashel.  it  is  nm-es- 
sary.  in  the  absence  of  evidence  showing  a  differ- 
ent intrntion,  that  the  tliiugH  should  be  counted, 
weighed,  or  measured  before  the  price  to  be  paid 
can  be  asccrtnined.  Before  this  is  done,  the  sale 
is  not  so  consummate  and  perfect  as  absolutely 
to  change  the  property,  but  the  goods  still  re- 
main nt  the  risk  of  the  vendor. 

2.  Where  R.  agreed  in  writing  to  furnish  EL 
2,900  cords,  more  or  less,  of  good,  sound,  mer- 
chantable-fir-wood, at  the  rate  of  $1.90  per  cord, 
on  board  cars,  at  or  between  Clarnie  or  Fairview, 
said  wood  to  be  measured  and  received  by  the 
quartermaster  at  Walla  Walla,  W.T.,  held,  that 
the  title  to  the  wood  did  not  pass  to  K.  until  re- 
ceived and  measured  by  the  anartermaster  at 
Walla  Walla. 

(Syllabue  Iry  the  CourW; 

Appeal  from  circuit  court,  Multnomah 
county ;  E.  D.  Shattuck,  Judge. 

On  April  30, 1888,  the  parties  to  this  ac- 
tion entered  into  the  following  contract 
In  writing:  " Portland,  Oregon,  April  80, 
1888.  Know  all  men  by  these  presents 
that  Messrs.  Rosenthal  Bros.,  parties  of 
the  first  part,  and  J.  Kahn,  of  Portland, 
Oregon,  party  of  the  second  part,  wit- 
nesseth :  That  the  said  party  of  the  first 
part  agrees  to  furnish  the  said  party  of 
the  second  part  twenty-nine  hundred 
(2,900)  cords  of  good,  sound,  merchantable 
flr-wood.  more  or  less,  said  wood  to  ht 
four  (4)  feet  in  length,  and  each  om-d  t  < 
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contuiii  uiie  bundred  and  twenty-eight 
(128)  cubit;  feet,  at  the  rate  ol  one  90-100 
(!|1.90)  dollars  per  cord,  on  board  cars,  at 
or  between  Clarnle  and  Falrview,  said 
•wood  to  be  received  and  measured  by  the 
qnarterniaHter,  U.  S.  A.,  at  Walla  Walla, 
AV.T.;  and  the  Baid  party  ol  the  second 
part  agreed  to  advance  the  said  party  of 
the  firBt  part  one  2.V100  (f  1.25)  dollars  per 
cord  for  all  wood  delivered  at  any  side  of 
Bide  track,  on  or  before  July  Ist,  1888,  and 
the  balance  to  bo  paid  for  when  measured 
and  received  by  the  quartermaster  at 
Walla  Walla.  W.T.;  all  wood  to  be  at  the 
risk  of  the  said  party  of  the  first  part  un- 
til delivered  to  O.  II.  &  N.  Co.  on  board  cars. 
KosK.NTUAL  Bros.  Jacou  Kah.n.  Wit- 
ness: Edw.  p.  Parkk.  H.  N.  Patted." 
This  action  is  brought  to  recover  the  con- 
tract price  for  wood  delivered  under  this 
contract;  plaintiffs  claiming  and  allegiut; 
that  they  delivered  to  defendants,  as  pro- 
vided in  said  contract,  l,3i)2Jj  cords  of 
wood,  for  which  they  have  received  f  1,720, 
and  no  more,  leaving  a  balance  due  them 
of  $024.80,  for  which  they  ask  Judgment. 
The  defendants  claim  that  plaintiffs  only 
delivered  to  them  1,114  cords,  and  no 
more,  and  that  the  balance  is  the  sum  of 
$3!H).66,  which  is  more  than  offset  by  mat- 
ters alleged  in  the  answer  by  way  of  coun- 
ter-claim. A  trial  was  had  in  the  court 
below,  which  resulted  In  a  verdict  and 
judgment  in  favor  of  plaintiffs  for  the  sum 
of  $854.30.  from  which  this  appeal  is  taken. 
Dolph,  Bellinger,  Mallory  <fe  Simon,  for 
appellants.  C.  J.  McDougall,  for  respond- 
ents. 

Bean,  J.,  (after  stating  the  facts  as 
above.)  The  question  presented  on  the 
record  in  this  case  for  our  consideration 
is  whether,  upon  the  delivery  of  the  wood 
on  board  the  cars  at  the  place  designated 
In  the  contract,  the  sale  became  absolute, 
and  the  title  vested  in  defendants,  or  was 
the  sale  conditional  until  the  wood  was 
received  and  measured  by  the  quartermas- 
ter at  Walla  Walla.  Upon  this  question, 
the  court  l^elow  instructed  the  jury  as  fol- 
lows: "Under  the  contract  set  out  in  the 
pleadings  in  this  case,  it  was  not  the  busi- 
ness of  plaintiffs  to  procure  any  shipping 
receipt  or  other  paper  from  tlie  railroad 
company  for  the  purpose  of  showing  the 
amount  of  wood  which  they  had  placed 
upon  the  cars  when  loaded.  It  was  de- 
fendant's business  to  see  that  shipping  re- 
ceipts were  properly  made  out  if  they 
wanted  them  made  out  at  all.  That  was 
something  with  which  the  plaintiffs  had 
nothing  to  do.  When  they  put  the  wood 
on  the  cars,  they  had  nothing  more  to  do 
with  It.  It  was  then  delivered  to  the  de- 
fendants. Under  this  contract,  the  wood 
was  at  the  risk  of  defendants  from  the 
time  it  was  put  on  the  cars,  so  far  as  con- 
cerns any  losswhichmight  result  from  rail- 
road accident,  Are,  or  theft;  and,  after  it 
was  placed  upon  the  cars,  their  liability 
ended.  They  had  nothing  more  to  do  with 
it,  or  responsibility  for  it.  The  giving  of 
each  of  these  instructions  is  assigned  as 
error.  The  contention  of  plaintiffs  is  that, 
as  soon  as  they  delivered  the  wood  on 
board  the  cars  of  the  Oregon  Railway  & 
Navigation  Company,  their  duty  was  done, 


and  they  were  under  no  obligations  to  do 
anything  further  under  the  contract,  and 
the  property  in  the  wood    immediately 
vested  in  the    defendants.      The    act  of 
measuring  the  wood  by  the  quartermaster, 
at  Walla  Walla,  was  only  the  means  of  as- 
certaining the  quantity,  in   order  that  the 
amount  defendants  were  to  pay  could   be 
computed  or  determined,  and  was  in  no 
way  essential  to  a  change  in  the  title.  The 
defendants,  on  the  other  hand,  claim  that 
the  receipt  and  measurement  of  the  wood 
by  the  quartermaster  was  a  prerequisite 
to  theconsummatlon  of  the  sale,  and  until 
it  was  done,  the  title  did  not  pass  to  them. 
It  may  be  stated   as  a  general  rule  that 
when  some  act  remains  to  be  done,  in  rela- 
tion to  the  property,  which  Is  the  subject 
of  the  sale,  and  there  is  no  evidence  to 
show  any  intention  of  the  parties  to  make 
an  absolute  and  complete  sale,  the  per- 
formance of  such  act  is  a  prerequisite  to  a 
consummation  of  the  contract,  and,  until 
it  is  performed,  the   title  to  the  property 
does  not  pass   to  the  vendee;   as   where 
there  is  a   sale  of  the  goods  by  number, 
weight,   or  measure,   at  so   much  apiece, 
cord,  or  bushel,  it  is  necessary,  in  the  ab- 
sence of  evidence  showing  a  dlRereut  in- 
tention, that  the  things  should  be  counted, 
measured,  or  weighed   before  the  price  or 
consideration  to  be  paid  can  be  ascertained. 
Itefore  this  is  done,  the  sale  is  not  so  con- 
e.^mniate   and    perfect    as    absolutely  to 
'(Hiange  the  property,  but  the  goods  still 
'  remain  at  the  risk  of  the  vendor.    Kiddle 
I  V.  Varnum,  20  Pick.  280;  Wilkinson  v.  Hol- 
I  iday,  3ii  Mich.  386;  BenJ.  Sales,  §  319;  Bak- 
er, Sales,  §  299;  Fuller  v.  Bean, 34  N.  H.  290; 
Stone  V.   Peacock,  35   Me.  388;    Graff    v. 
Fitch,   58  111.   373;  Glbbs   v.   Benjamin,  45 
Vt.  124.    Blackburn,  in  his  work  on  Sales, 
states  the  rule  as  follows:  "When  any- 
thing remains  to  be  done  to  the  goods, 
for  the  purpo.se  of  ascertaining  the  price, 
as  by  weighing  or  ineasnnng,  or  testing 
the  goods,  when  the  price  is  to  depend  on 
the  quantit.y  or  quality  of  the  goods,  the 
performance  of  these  things,  also,  shall  be 
a  condition   precedent   to  the  transfer  of 
the    property,   although   the    individual 
goods  be  ascertained,  and  they  are  in  the 
state  in  which  they  ought  to  be  accepted. " 
Blackb.  Sales,  p.  151.    To   this  Mr.  Ben- 
jamin adds  another,  as  follows:    "When 
the  buyer  is  by  the  contract  bound  to  do 
anything  as  a  condition,  either  precedent 
or  concurrent,  on  wiiich  the  passmg  of  the 
property  depends,   the  property  will  not 
pass  until  the  conditions  be  fulfilled,  even 
though  the  goods  may  have  been  actually 
delivered  into  the  possession  of  the  buyer." 
Benj.  Sales,  i  320.    'The  principle  is  well 
settled,"  says  Redfield,  J.,  in  the  case  of 
Gibt>s  V.  Benjamin,  supra,  "and  uniform  in 
all  the  cases,  that,  when  anything  remains 
to  be  done  by  either  or  both  of  the  parties 
precedent  to  the  delivery,  the  title  does 
not  pass.     And  so  inflexible  is  the  rule 
that,  when  the  property  lias  been  deliv- 
ered, if  anything  remains  to  be  done  by 
the  terms  of  the  contract  before  the  sale 
is  complete,  the  property  still  remains  in 
the  vendor.    The  contract  must  be  execut- 
ed to  effect  a  complete  sale,  and  nothing 
further  to  be  done  to  ascei-tain  the  quctn- 
tity  or  quality  or  value  of  the  property." 
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Where  the  question  arises  tinder  tlie  stat- 
nse  of  frauds,  or  the  rights  of  creditors 
do  not  intervene,  the  question  whether  a 
sale  is  complete  or  only  executory^  must 
usually  be  determined  on  the  intention  of 
the  parties,  to  be  ascertained  from  the 
contract,  tbe  sabject-matter.  and  tbe  sur- 
rounding clrcunibtances.  Tbe  parties  may 
settle  the  matter  by  the  express  words  of 
the  contract,  but,  i!  they  fail  to  do  so,  we 
mast  determine,  under  tbe  rules  of  law, 
wbat  their  Intention  was;  and,  when  this 
1b  ascertained,  ic  must  govern  nnd  control. 
If  the  goods  sued  on  are  sufficiently  des- 
ignated, BO  tbat  no  question  can  arise  aa 
to  the  thing  intended,  it  has  been  held  not 
abBolutely  necessary  that  thegoods  should 
be  in  a  deliverable  concUtlon,  or  tbat  the 
quantity  or  quality,  when  the  price  de- 
pends upon  either  or  both,  should  be  de- 
termined. All  these  circumstances  bare 
an  important  bearing  in  arriving  at  tbe 
intention  of  tbe  parties,  but  no  one  of 
them,  or  all  combined,  are  conclusive. 
LlngbamT.Kggleston,27  Mich.S24;  Hatch 
▼.  Oil  Co.,  100  U.  S.  131 ;  Callaghan  v.  My- 
ers, 89  111.  56G ;  Ben j.  Sales,  239.  It  is  not 
disputed  that  when  there  has  been  a  com- 
plete delivery  of  tbe  property,  in  accord- 
ance with  the  terms  of  the  contract  of 
sale,  and  nothing  remains  to  be  done  by 
either  of  tbe  parties  in  relation  to  the 
property  to  effect  tbe  transfer,  the  title 
passes,  although  there  remains  something 
to  be  done  In  order  to  ascertain  the  total 
value  of  the  goods,  at  the  value  specified 
In  the  contract.  Burrows  v.  Wbltaker, 
71  N.  Y.  291;  Graff  v.  Fitch,  58  111.  373. 

There  is  also  a  line  of  authorities  which 
hold  that,  although  a  large  and  unknown 
quantity  of  goods  may  be  sold  by  the 
*oot,  pound,  or  yard,  yet  If  the  vendor  is 
not  bound  to  weigh  or  measure  before  de- 
livery, but  delivers  tbe  whole  to  the  buy- 
er, tbe  mere  fact  that  the  precise  quantity 
is  not  then  known,  and  so  the  whole  price 
ascertained,  does  not  prevent  the  title 
from  passing.  These  cases,  however,  pro- 
ceed largely  upon  the  ground  that  the 
particular  contract  did  not  require  that 
the  articles  should  be  weighed  or  counted 
before  tbe  title  should  pass.  It  is  simply 
a  question  of  the  intention  of  the  parties. 
Kiddie  v.  Vamum,  20  Pick.  280;  IJenj. 
Sales,  267.  But  when  the  goods  are  to  be 
weighed  or  measured.  In  order  to  ascer- 
tain the  quality  or  quantity,  unless  it  ap- 
pears that  theiutention  of  the  parties  was 
otherwise,  the  title  will  not  ordinarily 
puss  until  such  uiensuring  or  weighing  is 
done.  It  is  not  Important  who  is  to  do 
tbe  weighing  or  measuring,  whether  the 
vendor  or  buyer,  or  some  third  party,  ex- 
cept as  that  fact  may  indicate  the  inten- 
tion of  the  parties  as  to  the  time  the  title 
shall  pass.  Thus  in  Ward  v.  Shaw,  7 
Wend.  404,  W.  sold  to  C.  a  pair  of  cattle, 
which  C.  was  to  take  into  his  posseKsion, 
slaughter  them,  take  tlie  quarters  to  mar- 
ket, weigh  them,  and  pay  f7.!)0  for  each 
100  weight.  Immediately  after  C.  took 
possession,  his  creditors  attached  the  cat- 
tle as  his,  but  the  title  was  held  not  to 
pass  before  the  slaughtering  and  weigh- 
ing, things  to  be  done  by  the  vendee.  Ap- 
plying these  rules  to  the  contract  in  suit, 
we  are  clearly  of  the  opinion  that  tbe  title 


to  the  wood  did  not  pass  to  the  defend- 
ants until  it  was  received  and  measured 
by  the  quartermaster  at  Walla  Walla. 
This  agreement,  being  in  writing,  must 
be  held  to  contain  all  the  terms  of  the  con- 
tract, and  the  court  must  so  interpret  it 
as  to  carry  out  the  intention  of  the  par- 
ties as  nearly  as  such  Intention  can  be 
determined,  in  the  light  of  the  contract, 
tbe  subject-matter,  and  tbe  surroundlns 
circumstances. 

The  pleadings  admit  that  the  wood  was 
contracted  for  by  defendants  to  be  applied 
in  luUlUing  a  contract  which  they  had  for 
supplying  wood  at  tbe  barracks  at  Walla 
Walla  for  the  use  of  the  United  States : 
and  that  the  plaintiff  knew  that  such  was 
the  purpose  for  which  defendants  desired 
the  wood  at  the  time  they  entered  Into  the 
contract,  which  explains  the  provisions 
of  the  contract,  providing  that  the  wood 
should  be  received  and  measured  by  the 
quartermaster  at  Walla  Walla,  he.  no 
doubt,  being  the  person  whose  duty  it 
was  to  receive  and  measure  the  wood  de- 
fendants were  to  deliver  under  their  con- 
tract with  the  government.  Under  this 
contract,  plaintiffs  agreed  to  furnish  the 
defendants  2,900  cords  of  good,  sound, 
mei-chautable  Hr-wood,  more  or  less,  at 
the  rate  of  ?1.!)0  per  cord,  on  board  the 
cars  at  or  between  C-larnie  and  Fairvlew, 
to  be  received  and  measured  by  the  quar 
termastcr  at  Walla  Walla.  Here  the  price 
is  stipulated  In  the  contract  lor  each  cord, 
but  the  quantity,  more  or  less,  agreed  to 
be  furniBhed  as  provided  In  the  contract 
Is  to  be  ascertained  by  tbe  quartermaBter. 
He,  by  this  contract,  Is  the  person  agreed 
upon  by  the  parties  to  measure  and  as- 
certain the  quantity  of  wood.  As  already 
shown,  a  contract  Is  not  executed,  and 
a  complete  sale  effected,  while  anything 
remains  to  be  'one  to  ascertain  the  qual- 
ity or  quantity  of  the  thing  sold,  when 
the  sale  is  by  weight  or  measurement,  un- 
less a  different  intention  Is  clearly  shown. 
The  number  of  cords  of  wood  stipulated 
to  be  furnished  In  the  contract  Is  to  be  as- 
certained and  determined  by  measurement, 
so  that,  after  the  wood  was  put  aboard 
of  the  cars,  something  yet  remained  to  be 
done  to  complete  the  conditions  of  the 
sale.  Some  subsequent  acts  were  to  be 
dtme  by  the  quartermaster,  acting  by 
force  of  this  contract,  in  order  to  ascertain 
thequnntityofwood  sold, and  the  amount 
defendants  were  liable  to  pay  Therefor. 
The  defendants  made  no  purchase  of  the 
wood,  ns  it  was  from  time  to  time  deliv- 
ered aboard  of  the  car;  nor  -were  they 
bound  to  take  all  the  wood  so  delivered, 
but  only  such  as  fulfilled  tlie  terms  of  the 
contract.  The  wood  was  yet  to  be  meas- 
ured, In  order  to  aBcertnin  this  fact;  and, 
until  so  measured,  the  title  did  not  vest  in 
them.  So  inflexible  i«  this  pilnciple  that, 
unless  It  distinctly  appears  that  it  was 
the  Intention  of  the  parties  to  treat  the 
sale  as  complete  before  the  ascertainment 
of  the  quantity,  this  la  regarded  as  a  con- 
dition precedent  to  tbepusHing  of  the  title. 
Severn  1  cases  were  cited  by  renpondents' 
counsel  to  the  effect  that,  when  there  Is  a 
valid  contract  of  sale,  a  delivery  to  a  com- 
mon carrier,  according  to  the  terms  of  (he 
contract,  vests  the  title  to  the  property  in 


Digitized  by 


Google 


992 


PAOiriO  BEPOBTER,  Vol.  24. 


(Or. 


the  buyer  These  were  caaee  where  goods 
hed  been  purchased  to  be  shipped  by  a 
comuiou  carrier,  and  nothing  remained 
to  be  done  by  either  ot  the  parties  In  re- 
in tion  to  the  goods  to  effect  a  transfer  of 
the  title,  and  are  not  applicable  to  the 
case  under  consideration.  It-  follows, 
therefore,- that  the  Judgment  must  be  re- 
verKod,  and  the  case  remanded  for  a  new 
trial. 


HicKLiN  V.  McClear. 

(.Supreme  Court  of  Oregon.    Oct.  27,  1890.) 

Vacating  Jcdgmeut— Excdbablb  Neolbot. 

1.  The  neglect  of  a  party  or  bis  attorneys, 

under  the  facts  as  presented  by  this  record,  to  m- 

iorm  himself  of  the  recitals  in  a  deed  of  convey- 

auco  by  which  he  claims  title,  and  which  he  offers 

iu  cviduncc,  is  not  such  "excusable  neglect"  as 

would  waiTunt  the  court,  in  the  exercise  of  the 

ilisi-rotlon   conferred   on  it,  to  open  a  judgment 

under  section  1()3,  Hill's  Ann.  Code. 

'■i.  To  justify  the  interfeirence  in  any  euoh 
case  an  abuse  of  discretion  must  be  shown. 
(Syllabui  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county;  E.  D.  Shattuck,  Judge. 

TIiIh  in  nn  appeal  from  an  order  of  the 
circuit  court  rorusing  to  relieve  the  defend- 
ant and  appellant  from  a  payment  of  a 
judgitient  recovered  of  him  by  the  plaintiff 
and  respondent,  wherein  respondent  was 
ndjudgcd  to  be  the  owner  of  certain  real 
property  in  controversy  In  an  action  of 
tjcctraent  brought  by  rsspondeut  against 
the  appellant  to  recover  certain  town 
lots,  etc.  Thecausewasheard  by  the  court 
by  consent  withoutajury,and  it  thereafter 
made  and  filed  findings  of  fact  and  conclu- 
sions of  law,  from  which  a  judgment  was 
rendered  in  favor  of  plaintiff,  declaring 
Iiini  to  be  the  owner  of  said  property,  and 
entitled  to  the  possession  of  the  same,  and 
from  which  judgment  the  defendant  then 
nppealed  to  this  court,  where  said  judg- 
ment was  affirmed.  Thereafter,  and  with- 
in one  year,  the  defendant  iiled  a  petition 
in  the  circuit  court,  asking  to  be  relieved 
from  said  judgment,  for  the  reason  that 
the  same  was  obtained  through  the  mls- 
tiike,  inadvertence,  surprise,  and  excusa- 
ble neglect  of  the  petitioner  and  his  at- 
torneys. The  petition  upon  duenotlce  giv- 
en was  heard  by  the  court,  considered 
and  denied,  and  It  thereupon  made  and  filed 
the  nndingsof  fact  and  conclusions  of  law, 
upon  which  judgment  was  rondored  there- 
on, and  from  which  the  defendant  appeals 
to  this  court. 

Henry  \Vngrier  ai.d  J.  S.  StoiUlnrd,  for 
appellant.     John  II.  llall,  for  respondent. 

Lord,  J.,  (after  stating  the  facts  iis 
al>ove.)  The  mistake  or  excusable  neglect 
alleged  was  an  omission  on  the  part  of 
counsel  for  the  defendant  to  ask  the  lower 
court  to  pHHB  upon  an  exception  in  a  cer- 
tain one  of  the  deeds  offered  by  them,  and 
received  In  evidence,  to  establish  the  title 
ot  the  defendant.  It  is  claimed,  by  reason 
of  this  omission  on  their  part,  the  defend- 
ant was  deprived  of  the  judgment  in  eJL>ct- 
ment  of  his  one-fourth  interest  in  the  lots, 
which  otherwise  would  have  been  exclud- 
ed from  such  judgment.  The  excuse  for 
this  omission  is  that  the  record  of  title  in 


volved  in  the  action  of  ejectment  w  as  to- 
Inminous,  and  complicated,  and  the  excep- 
tion in  the  deed  referred  to  overlooked  by 
them,  and  hence  included  In  the  judgment 
for  the  whole  title  rendered  In  that  action. 
Under  the  Code,  the  court  may,  In  its  dis- 
cretion, and  upon  such  terms  as  may  ba 
just,  at  any  time  within  one  year  after 
notice  thereof,  relieve  a  pajrty  from  a  judg- 
ment or  order,  or  other  proceeding  takea 
against  hira,  through  his  mistake,  inad- 
vertence, surprise,  or  excusable  neglect. 
Hill's  Code,  §  102.  The  court  below  found 
"that  on  the  said  trial  the  attorneys  for 
the  defendant  did  not  claim  or  pretend 
that  the  plaintiff  did  not  take  by  his  deeds 
aforesaid  (if  he  took  any  interest  whatever) 
the  whole  estate,  and  every  part  thereof, 
in  said  lots,  and  did  not  claim,  nor  pre- 
tend to  claim,  that  the  chain  of  title  which 
plaintiff,  Hlcklln,  relied  upon  failed  to  con- 
vey the  one-fourth  Interest  referred  to  in 
the  petition,  if  any  interest  was  conveyed 
thereby;"  and.  farther,  "that  the  attor- 
neys for  Hlcklln,  in  a  written  brief,  briefly 
discussed  the  effect  and  operation  of  the 
exception  in  the  above-mentioned  deed, 
etc.,  but,  inasmuch  as  the  attorneys  for 
the  defendant  did  not  specifically  claim 
that  the  plaintiff  could  not  take  under  the 
deeds  which  he  introduced  more  than  a 
three-fourths  Interest,  the  court  did  not 
consider  the  point  suggested  by  the  brief 
of  the  plaintiff  Hicklln'a  attorney,  and  did 
not  pretend  to  construe  the  said  exception 
in  the  deed  of  April  13, 1860,  and  assumed 
that  the  recital  of  lots  and  blocks  sold  by 
Love  &  Tlbbets  prior  to  April  16, 1858,  was 
true,  and  that  block  three  was  one  of 
those  so  sold. "  And,  as  a  conclusion  of 
law.  found  that  the  matter  and  things 
alleged  and  found  did  not  constitute  such 
surprise.  Inadvertence,  or  excusable  neg- 
lect on  the  part  of  the  defendant,  McClear, 
and  his  attorneys  as  would  authorise  the 
court  to  grant  the  prayer  of  the  petitioner, 
—and  dismissed  the  petition.  It  will  be 
noted  that  the  deeds  of  the  record  were 
open  to  the  Inspection  and  in  the  posses- 
sion of  the  defendant  and  his  attorneys, 
and  that  the  matter  involved  in  the  ac- 
tion was  of  that  character  which  required 
that  they  should  examine,  ascertain,  and 
know  the  rights  of  the  defendant  in  the 
premises  under  the  deeds,  and  in  the  ac- 
tion. More;  that  the  attorneys  for  tlie 
plaintiff,  in  a  written  brief,  discussed  the 
operation  and  effect  of  the  exception  In  the 
deed  referred  to,  presumably  claiming  then, 
as  now,  that  such  exception  did  not  ex- 
clude the  right  of  the  plaintiff  to  the  ■whole 
title  Including  the  one-fourth  interest,  thus 
specifically  attracting  the  attention  of  the 
attorneys  for  tlie  defendant  to  tlie  excep- 
tion and  the  construction  and  effect 
claimed  by  them  to  be  given  to  it;  yet, 
despite  all  this,  no  attention  was  paid  to 
the  exception  by  the  attorneys  for  the  i)e- 
tltloner,  nor  any  claim  whatever  made 
that  the  plaintiff  did  not  take  the  Interest 
now  involved  and  sought  to  be  excepted 
from  the  operation  of  the  judgment.  It 
would  seem  then  that  the  attorneys  for 
the  defendant  not  only  neglected  or  omit- 
ted to  examine  and  acquaint  themselves 
with  the  contents  of  the  deed  offered  in  ev- 
idence by  them,  and  in  8upi)ort  of  their 


Digitized  by 


Google 


Cal.) 


WEST  COAST  LUMBER  CO.  ».  APWELD, 


title,  bnt  alBo,  when  their  attention  was 
Iniited  to  a  brief  diBCUSBion  of  the  excep- 
tion, they  either  disregarded  It  or  consid- 
ered it  of  too  little  Importance  to  reqaire 
an  answer,  or  to  require  the  court  to  pass 
upon  it.  Under  these  circumstances  It  Is 
difficult  to  plant  tbiM  case  upon  any  tena- 
ble ground  within  the  purview  of  the  sec- 
tion of  the  Code  cited.  While  these  stat- 
utes are  to  be  regBrded  hs  "  remedial  in 
their  character,  and  intended  to  furnish  a 
simple,  speedy,  and  efficient  means  of  relief 
In  a  worthy  clasb  of  cases,"  they  are  not 
Intended  "to  allow  a  party  once  having 
an  ample  opportunity  to  present  his  de- 
fense, or  cause  of  action,  to  re-preeent  It  at 
some  future  time  with  such  other  features 
as  a  more  mature  reflection  should  hap- 
pen to  suggest. "  Freem.  Judgm.§§10«,lll. 
It  is  true  that  some  lew  cases  may  be 
which  seem  to  infringe  the  principle  of  the 
absolute  verity  of  Indgmcnta,  and  open 
them  for  purposes  of  doubtful  legal  pro- 
priety. In  Levy  v.  Joyce,  1  Bosw.  624,  a 
judgment  was  opened  so  as  to  permit  a 
defendant  to  make  certain  proof  which,  by 
mistake,  he  had  neglected  to  offer, — a  con- 
clnsion  that  the  court  could  not  for- 
bear saying  had  not  been  reached  "  with- 
out some  hesitation."  But  the  case  at 
bar  goes  further,  and  invoices  a  relaxation 
of  the  prlnclplewhlch demands  the  exercise 
of  reasonable  diligence  and  vigilance  In  the 
conduct  of  an  action  or  defense.  It  asks 
us  to  say  that  the  neglect  of  a  defendant 
or  his  attorneys,  under  the  circumstances 
indicated,  to  inform  himself  of  the  recitals 
in  a  deed  by  which  he  asserts  or  claims 
title,  and  which  be  offers  In  evidence,  is 
such  neglect  as  la  "excusable"  within  the 
purview  of  the  statute;  and  that  the  re- 
fusal of  the  court  thus  to  consider  it  was 
a  gross  abuse  of  the  discretion  confided 
to  it.  To  avoid  further  comment,  it  Is 
enough  to  say  that  we  have  been  unable 
to  And  a  case,  nor  have  we  been  relerrec 
to  any,  which  would  warrant  the  lowe 
court  in  the  exercise  of  the  discretion  con- 
ferred upon  it  to  vacate  a  judgment  upon 
the  facts  as  found  and  presented  by  this 
record,  much  less  to  justify  us  In  interfer- 
ing with  Its  discretion  when  exercised,  ex- 
cept a  strong  case  of  abuse  is  shown.  Th" 
judgment  must  be  afflriued. 


West  Coast  Luuber  Co.  v.  Apfield  et 
al.     (No.  13.788.) 

{Supreme  Court  of  California.    Nov.  7,  1890.) 

Mechaivics'  Liens — ^Leased   PRExaSES — Evi- 
dence— Parties. 

1.  Where  a  lease  of  land  contains  nothing  to 
put  third  persons  on  notice  that  boildings  to  be 
erected  thereon  by  the  tenants  will  not  inure  to 
the  landlord's  benefit,  and  become  a  part  of  the 
realty,  the  landlord,  who  has  stood  by  and  seen 
the  tenants  erect  a  laige  and  costly  building  on 
the  land,  without  giving  any  notice  under  Code 
Civil  Proc.  Cal.  i  1192,  that  he  will  not  be  re- 
sponsible for  the  same,  cannot  be  heard  to  say 
that  the  tenants  have  the  right  to  remove  the 
bnilding  at  the  expiration  of  their  term,  and 
thereby  deprive  matorlal-meu  of  their  lien  on  his 
land  for  material  furnished  for  the  building. 

2.  In  an  action  to  foreclose  a  material-man's 
lien  on  both  the  land  and  the  building,  evidence 
of  an  Intention  by  the  tenants  to  remove  the 
building  at  the  expiration  of  their  term  is  prop- 
erly excluded  as  against  the  material-men,  who 
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famished  ttie  material  withonf  B&y  notice  of  such 
Intention. 

&  Where  the  building  was  erected  by  the 
tenants  as  coparmera,  the  executor  of  one  of 
them,  since  deceased,  is  not  a  necessary  defend- 
ant in  an  action  to  foreclose  a  material -man's  lien, 
as  the  surviving  partner  is  fully  authorized  to 
alone  defend  the  partnership  interesD. 

Department  1.  Appeal  from  superior 
coiurt,  San  Plego  county;  W.  L.  Pierce, 
Judge. 

'  Creo.  W.  Hardacre  and  D.  L.  Wtthington, 
for  appellant,  Trippet  &  Aeale,  Hun- 
saker  dt  Britt,  and  C.  F.  Holland,  for  re- 
spondents. 

Fox,  J.  1.  Appellant  is  the  owner  in  fee 
of  Lot  L.  block  734,  New  San  Diego.  He 
leased  the  same  for  the  term  of  five  years 
to  the  defendant  Apfield,  who  took  one 
Newkirk  into  partnership  with  him,  and 
they  proceeded  to  erect  a  four-etory  build- 
ing upon  the  lot,  upon  which  divers  liens 
were  filed,  for  labor  and  materials,  upon 
which  suits  wore  brought,  four  of  which 
suits  were  consolidated  and  tried  togeth- 
er, resulting  in  judgments  in  favor  of  the 
claimants,  from  which  judgments  the  de- 
fendant Low  appeals,  also  from  an  order 
denying  his  motion  for  new  trial.  The 
lease  contains  the  following  provision: 
"No  buildings  or  improvements  shall  be 
removed  until  the  taxes  shall  be  fully  paid, 
and  until  all  rents  and  indebtedness  ha« 
been  paid.  And,  at  the  expiration  of  said 
term,  the  said  party  of  the  second  part 
will  quit  and  surrender  the  said  premises 
in  as  good  state  and  condition  as  reason- 
able use  and  wear  thereof  will  permit, 
(damage  by  the  elements ulone  excepted.) " 
The  demised  premises  are  describee  as  be- 
ing "ail  that  real  property,"  etc.,  "with 
the  appurtenances,"  etc.  There  is  no 
clause  in  the  lease  either  reserving  or 
granting  to  the  lessee  the  right  to  remove 
any  buildings  or  improvements  which 
have  been  or  may  be  erected  upon  tlie 
premises.  But,  from  the  first  sentence  of 
the  clause  above  quoted,  the  appellant  ar- 
gues that  the  bulldlngerected  by  the  lessee 
upon  said  lot  Is  not  an  improvement  to  or 
upon  the  same,  and  that  laborers  and  ma- 
terial-men, who  furnish  labor  and  mate- 
rial therefor,  cannot,  by  reason  thereof, 
acquire  a  Hen  upon  his  interest  (the  fee) 
in  said  land,  the  lease  being  a  matter  of 
public  record  In  the  office  of  the  county  re- 
corder. To  this  the  respondent  makes  the 
pertinent  suggestion  that  it  is  this  very 
improvement  to  his  realty  that  enables 
him  to  realize  $100  per  month  rent  there- 
for, for  the  term  of  the  lease, — an  amount 
which  it  could  not  command  if  the  lot  re- 
mained vacant.  But  assuming  that  the 
inference  which  appellant  draws — ^that  the 
building  Is  subject  to  removal  at  tlie  ex- 
piration of  the  lease — be  true  in  fact,  he  is 
sti'.l  protected  by  the  terms  of  his  lease,  for 
it  cannot  be  removed  until  all  taxes,  rents, 
and  debts  are  paid.  If,  therefore,  in  order 
to  protect  his  realty,  he  has  to  pay  oft 
these  liens,  the  building,  even  under  his 
theory  of  the  case,  cannot  be  removed  un- 
til the  money  is  repaid.  But  there  Is  more 
than  this  of  this  lease.  By  its  terms,  he 
has  demised  all  that  there  is  of  the  "real 
property,"  with  its  appurtenances.  That 
includes  not  only  the  land,  but  everything 
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that  Ifl  affixed,  Incidental,  or  appurtenant 
tothetand.  Civil  Code, §  658.  Thutwhich 
Is  affixed  iiicludee  that  which  Ih  "imbedded 
Into  It,  aa  in  the  caHe  ol  walls;  or  perma- 
nently resting  upon  it,  as  in  the  case  of 
buildings."  Id.  §660.  And  that  is  deemed 
incidental  or  appurtenant  to  laud  which 
is  by  right  nsed  with  the  land  tor  its  bene- 
fit. Id.  §  662.  It  is  apparent  that  it  was 
the  erection  of  this  building  which  gave  to 
the  otherwise  vacant  lot  a  rental  value  of 
more  than  a  nominal  amount.  It  was  a 
large  and  substantial  structure,  not  only 
apparently  "permanently  resting  upon" 
the  lot,  but  the  proof  shows  that  it  was 
resting  upon  mud-sills  "imbc<]ded  in  it, " 
and  also  thatwhencompletedlt  was  "used 
with  the  land."  To  all  appearance  the  lot 
and  building  was  a  single  entity  of  "real 
property. "  Again,  as  we  have  before  said, 
there  was  neither  a  reservation  of  right, 
nor  a  grant  of  right,  to  remove  any  build- 
ings; but,  on  the  contrary,  there  was  an 
express  covenant  to  surrender  at  tlie  ex- 
piration of  the  term  "In  asgood  state  and 
condition  as  reasonable  use  and  wear 
thereof  will  permit,  damage  by  the  ele- 
ments alone  excepted.  "  This  at  leaist  was 
an  express  provision  negativing  the  right 
to  reniov**.  "A  tenant  for  years,  or  at 
win,  has  no  other  rights  to  the  property 
than  such  as  are  given  to  him  by  the 
agreement  or  instrument  by  which  his  ten- 
ancy is  acquired,  or  by  the  last  section." 
Jd.  §  82().  The  preceding  section,  being  the 
one  referred  to  as  "  the  lust  section, "  gives 
him  the  right  to  "occupy  the  buildings, 
tal(e  the  annual  products  of  the  soil,  work 
mines  and  quarries  open  at  the  commence- 
ment of  his  tenancy. "  Nowhere  does  the 
'.'ode  give  the  right  to  remove  buildings, 
'inless  that  right  Is  expressly  granted  or 
reserved  in  the  instrument  creating  the 
tenancy,  or  the  buildings  are  such,  or  so 
erected,  as  not  to  partake  o!  the  realty. 
"  When  a  person  affixes  his  property  to  the 
land  of  another,  without  an  agreement  per- 
mitting him  to  removeit.tbethingaflixed, 
except  as  provided  in  section  ten  hundred 
and  Qineteen,  belongs  to  the  owner  of  the 
land,  unless  he  chooses  to  require  the  for- 
mer to  remove  it. "  Id  §1013.  "A  tenant 
may  i-eraove  from  the  demised  premises, 
any  time  during  the  continuance  of  his 
term,  anything  affixed  thereto  for  pur- 
poses of  trade,  manufacture,  or  domestic 
use,  if  tlie  removal  can  be  affected  without 
Injury  to  the  premises,  unless  the  thing 
has,  by  the  manner  in  which  it  is  affixed, 
become  an  integral  part  of  the  premises." 
Id.  §  1010.  This  would  hardly  authorize 
the  reuioval  of  a  four-story  building 
erected  to  be  used  for  stores,  and  as  a 
lodging  and  boarding-house.  It  may  be 
that  the  parties  have  not  expressed  in  this 
lease  what  they  had  agrce<l  upon  before- 
hand, and  understood  and  intended  at  the 
time,  but,  having  reduced  the  same  to 
writing,  and  executed  the  same,  It  super- 
sedes ail  oral  negotiations  or  stipulations 
concerning  the  subject-matter,  which  pre- 
ceded or  accompanied  the  execution  <»f  the 
instrument.  Id.  §  16-5.  if  by  mistake  the 
parties  have  failed  to  express  the  inten- 
tion in  the  making  of  the  instrument,  the 
appellant,  upon  proper  showing  of  the 
fact,  may  have  it  revised  and  reformed; 


bat  that  he  has  not  sought  to  do  Iiere, 
and  be  could  not  have  it  so  done  as  to 
prejudice  the  rights  of  third  persons,  ac- 
quired in  good  faith  and  for  value.  Id. 
§  3399.  Here,  with  the  record  showing 
that  be  was  tlie  owner  In  fee,  with  noth- 
ing to  show,  or  to  put  third  parties  upon 
notice,  that  buildings  erected  thereon 
would  notinure  to  his  benefit, and  become 
a  part  of  the  realty,  witli  actual  knowl- 
edge of  the  construction  of  the  building, 
and  without  giving  any  notice,  under  sec- 
tion 1192,  Code  Civil  Proc,  that  he  would 
not  be  responsible  for  the  same,  the  appel- 
lant has  stood  by  and  seen  his  tenants 
erect  a  large  and  costly  building  upon  his 
lot.  He  cannot  now  be  heard  to  say  that 
the  men  who  performed  labor  upon  and 
furnished  material  for  such  building  have 
no  lien  upon  his  lot  therefor,  because  the 
building  has  not  become  a  part  of  the 
realty,  and  is  not  an  improvement  upon 
his  property.  Possibly  he  would  have 
been  entitled  to  have  the  decree  foreclos- 
ing the  lien  so  framed  as  to  have  the  lease- 
hold interest  of  the  tenant  tirst  sold,  and 
his  fee  held  liable  only  for  deficiency,  if 
there  was  any,  but  he  asked  for  no  such 
relief  in  the  court  below,  and  it  is  too  late 
now  to  assign  the  failure  to  grant  that  re- 
lief as  error  upon  which  to  reverse  the 
Judgment. 

2.  Appellant  claims  that  it  wag  error  to 
exclude  the  evidence  of  the  defendant  Ap- 
fleid  as  to  his  intention  in  reference  to  a 
future  removal  of  the  building.  While  it  is 
true  that,  as  between  the  appellant  and 
his  lessee,  the  question  of  whether  a  build- 
ing about  to  be  erected  would  become  a 
part  of  the  realty  or  not  would  depend 
largely  upon  the  intention  of  the  parties. 
It  is  equally  true  that  it  would  not  depend 
upon  the  intention  of  one  of  the  parties : 
nor  would  a  secret  intention  on  the  part 
of  both  defeat  the  rights  of  third  parties 
who  acted  without  notice  of  such  inten- 
tion, and  upon  the  faith  of  the  rule  estab- 
lished by  law  where  no  such  intention  ex- 
isted. It  wasnot,  therefore,  error  to  reject 
this  evidence. 

3.  There  was  no  error  in  refusing  to  con- 
tinue the  case  and  make  Newkirk's  execu- 
tor a  party.  It  was  a  partnership  of 
Newkirk  &  Apfleld  that  erected  this  build- 
ing. No  judgment  was  sought  against 
the  estate  of  Newkirk,  and  the  surviving 
partner  alone  was  fully  authorized  to  de- 
fend for  the  partnership  Interest.  Ho.sides 
Newkirk's  interest  had  already  been  as- 
signed before  his  death,  and  his  assignee 
was  also  a  party  to  the  action. 

4.  The  objection  to  the  lien  of  the  West 
Coast  Lumber  Company, flle<l  May  26th,  is 
not  well  taken.  It  shows  noon  its  face 
thatthe  original  cliarge  was  made  against 
Newkirk  alone,  because  the  claimant  did 
not  know  at  that  time  that  Apfleld  was 
interested  in  the  building,  or  a  partner  of 
Newkirk's,  but  that,  before  the  claim  of 
Hen  was  tiled,  the  company  learned  the 
fact,  and  the  claim  was  filed  against  the 
firm.  Defendant  was  not  misled  or  preju- 
diced by  reason  of  the  claimant  stating 
the  whole  fact  in  its  notice  of  lien.  The 
remaining  otijections  to  the  claims  of  liens 
all  go  to  the  question  of  the  time  of  filing, 
—whether  the  same  were  filed  at  the  prop- 
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«r  time  or  not.    The  teeord  is  not  very 
clear  as  to  when  this  boildinf;  was  finally 
ana  fully  completed.    As  "we  read  It,  the 
last  of  the  liens  was  filed  within  the  time 
required  by  law  after  the  last  work  was 
done  on  the  building. 

On  the  other  hand,  some  of  them  would 
seem  to  have  been  filed  before  all  work 
had  ceased,  but  not  until  the  building  was 
so  nearly  completed  as  that  only  "trivial 
Imperfections"  remained  in  the  work.  Un- 
der these  circumstances,  and  in  view  of 
section  1187,  Code  Civil  Proc,  (as  amended 
March  15, 1887,)  we  are  not  disposed  to 
disturb  the  flodinss  of  the  court  on  this 
point. 

6.  It  is  claimed  that  the  court  erred  in 
finding  that  the  building  was  constructed 
with  the  knowledge  and  consent  of  the 
appellant.  The  finding  of  consent  was 
unnecessary,  and  maybe  treated  as  sur- 
plusage. The  finding  that  it  was  done 
with  his  knowledge  is  in  accordance  with 
the  admissions  of  the  pleadings.  Judg- 
ment and  order  affirmed. 

Weconcur:  Patbrson,  J.  ;Sharp8TBIN,  J. 

85  Cal.  600 

LOWBET  V.  HOGUE.     (No.  13,779.) 
(Supreme  Court  of  Calif omUb.    Sept  10,  1890.) 
Cbiminai.  Law — Chanob  of  Vehue— Sentkncb. 

1.  Under  Pen.  Code  Cal.  S  1431,  providing 
that  "if  tbe  action  or  proceeding  is  in  a  Justice's 
court  a  change  of  the  place  of  trial  maj'  be  bad 
at  imy  time  before  the  trial  commences:  •  •  • 
(2)  when  it  appears  from  affidavits  that  the  de- 
fendant cannot  have  a  fair  and  impartial  trial,  by 
reason  of  the  prejudice  of  the  citizens  of  the 
township,  the  cause  must  be  transferred  to  a  jus- 
tice of  a  township  where  the  same  prejudice  does 
not  exist, " — the  mere  filing  of  an  affidavit  of  prej- 
udice does  not  make  it  the  imperative  duty  of  the 
justice  to  transfer  the  case,  but  it  is  for  him  to 
determine  whether  the  facts  set  out  In  the  affi- 
davit show  tbat  a  fair  trial  cannot  be  had  by 
reason  of  prejudice. 

2.  Where  a  judgment  provides  that  defendant 
bo  imprisoned  for  a  certain  time,  and  that  he  also 
be  fined  a  certain  amount,  and  tbat  in  default  of 
payment  of  the  fine  ho  be  imprisoned  a  certain 
additional  period,  the  fact  that  the  latter  provis- 
ion is  void  does  not  render  the  rest  of  the  judg- 
ment void. 

In  bank.  Writ  of  review  to  Justice's 
court,  city  and  county  of  San  Francisco ; 
S.  L.  HoGUE,  Judge. 

Justin  Jacobs,  for  petitioner.  W.  D. 
Tapper,  for  respondent. 

Patehbon,  J.  A  complaint  was  filed  in 
one  of  the  justice's  courts  of  the  county  of 
Fresno,  charging  the  plaintiff  with  having 
committed  the  crime  of  battery.  Prior  to 
tbe  time  the  case  was  set  for  trial,  the 
plaintiff  filed  an  affidavit  in  which  he  set 
forth  tbat  be  could  not  have  a  fair  and 
impartial  trial  by  reason  of  tbe  prejudice 
of  the  citizens  of  tbat  township.  The 
cause  of  such  prejudice  he  alleged  to  be 
certain  publications  in  the  newspapers  of 
the  township  with  reference  to  the  facts 
or  purported  facts  of  the  case.  A  copy  of 
tbe  articles  referred  to  was  set  forth  in 
the  affidavit.  The  justice  denied  the  mo- 
tion for  a  change  of  venue,  the  jury  was 
impaneled,  the  defendant  was  convicted, 


and  a  .indgment  was  entered  against  him 
that  he  be  confined  in  the  county  jail  for 
the  period  of  30  days.  The  judgment  Im- 
posed a  further  penalty  of  $200  fine,  with 
the  usual  alternative  of  imprisonment  in 
the  countyjail  until  the  fine  be  paid  at  the 
rate  of  one  day  for  every  dollar  thereof. 
This  Is  a  proceeding  toanuul  and  Net  aside 
the  judgment.  It  is  claimed  that  the  judg- 
ment is  void  for  two  reasons :  First,  be- 
cause the  aflldavit  filed  on  motion  for  a 
change  of  venue  ousted  the  justice's  court 
of  jurisdiction,— that  itwasthe  imperative 
duty  of  the  court  to  transfer  the  case  to 
another  township  for  trial;  second,  be- 
cause the  court  had  no  authority  to  add 
to  the  fixed  period  of  imprisonment  the 
alteniatlve  of  Imprisonment  for  non-pay- 
ment of  the  flne  imposed.  Section  1431  of 
the  Penal  Code  provides  that  "if  the  action 
or  proceeding  is  in  a  justice's  court,  a 
change  of  tbe  place  of  trial  may  be  had 
at  any  time  before  the  trial  commences: 
*  •  •  (2)  When  it  appears  from  affida- 
vits that  the  defendant  cannot  have  a  fair 
and  impartial  trial,  by  reason  of  the  prej- 
udice of  the  citizens  of  the  township,  the 
cause  must  be  transferred  to  a  justice  of 
a  township  where  the  same  prejudice  does 
not  exist."  Under  this  provision  we  do 
not  think  it  was  the  imperative  dnty  of 
the  justice  to  transfer  the  case.  In  civil 
cases  in  justices'  courts  the  legislature  has 
provided  that  the  place  of  trial  may  be 
changed  "when  either  party  makes  and 
files  an  affidavit  that  he  cannot  have  a 
fair  and  Impartial  trial  on  account  of  the 
bias  or  prejudice  of  the  citizens  of  the 
township  or  city  against  him;"  but  In 
criminal  cases  the  opinion  otthedefendant 
that  he  cannot  have  a  fair  and  impartial 
trial  is  not  sufficient.  He  must  state  the 
tacts  upon  which  he  bases  that  opinion, 
and  the  court  is  then  called  upon  to  de- 
termine whether  the  reasons  given  support 
the  conclusion.  The  justice  is  called  upon 
to  exercise  his  discretion.  For  any  abuse 
of  discretion,  the  defendant  has  a  speedy 
and  adequate  remedy  by  ttppeal  to  the 
superior  court.  If  the  justice  has  erred  in 
this  case,  we  presume  that  the  error  will 
be  corrected  by  the  superior  court.  It  is 
not  a  case  of  want  of  jurisdiction. 

That  portion  of  the  judgment  providing 
for  a  collection  of  the  $2U0  fine  by  impris- 
onment in  case  the  money  be  not  paid  Is 
void.  Kx  parte  Rosenheim,  83  Cal.  388.  23 
Pac.  Rep.  372.  But  the  whole  of  the  judg- 
ment is  not  void  because  of  this  defect. 

It  Is  ordered  that  there  be  stricken  from 
the  judgment  that  portion  thereof  which 
provides  that  "in  case  said  fine  be  not  paid 
within  one  hour  from  this  time  of  render- 
lug  judgment  that  you,  the  said  George 
Lowrey,  defendant,  be  imprisoned  In  the 
county  jail  of  the  county  of  Fresno,  state 
of  California,  until  the  fine  be  duly  satis- 
fied in  the  proportion  of  one  day's  Impris- 
onment for  every  dollar  of  the  fine,  or  until 
lawful  payment  shall  have  been  made 
of  such  proportion  of  said  flne  as  shall  not 
have  been  satisfied  by  Imprisonment  at 
the  rate  above  prescribed. " 

We  concur:  Shabpstein.J.;  Works,  J.; 
Fox,  J. ;  McFahland,  J. 
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Iakklkr  r.  Wriobt.    (No.  13,644.) 
(Supreme  Court  of  CaUfomia.   Oct  28, 1890.) 

JODIOIlIi  NOTIOa— FOLITIOAIi  DlTJBIOI^B  OT  TBI 

Statb. 
TJndar  Code  Civil  Proc.  Cal.  i  1875,  subds. 
8,  8,  proTidlng  that  the  courts  shall  take  judicial 
notice  of  the  acts  of  the  legislative,  executive, 
and  judicial  departments  of  the  state,  and  of  the 
geographical  divisions  and  political  history  of  the 
world,  the  court  will  take  judicial  notice  of  the 
fact  that  the  land  described  in  a  mortgage  by 
section,  range,  and  township,  according  to  gov- 
ernment survey,  has  been  detanhed  from  the 
county  of  which  it  was  a  part  at  the  time  the 
mortgage  wae  executed,  and  added  to  a  new 
county,  in  which  latter  the  forecloenre  salt  was 
brought. 

Department  1.  Appeal  from  superior 
court,  Orange  county  ;  J.  W.  Townbb, 
Judge. 

Victor  Montgomery,  tor  appellant.  Rajr 
Billiugsly,  fur  respondent. 

Paterson,  J.  The  only  question  raised 
by  appellant,  which  is  worthy  of  consid- 
eration, is  whether  the  court  below  had  Ju- 
risdiction of  the  subject-matter.  The 
complaint  refers  to  the  copy  of  the  mort- 
gage attached  thereto  for  a  description 
of  the  property.  It  is  described  therein  as 
follows:  "The  real  property  situate  in  the 
Bancho  Santiago  de  Santa  Anna,  county 
of  Lus  Angeles,  state  of  California,  and  de- 
scribed as  follows,  to- wit:  The  north- 
west quarter  of  lot  number  three,  of  blouls 
'€,'  containing  ten  acres  of  land  in  the  A. 
B.  Chapman  tract,  according  to  the  sur- 
vey thereof  made  by  Frank  Lecouvrer  In 
the  year  1870,  being  a  portion  of  the  north- 
v/est  quarter  of  section  33,  township  4 
south,  range  9  west,  of  S.  B.  B.  and  M." 
There  is  no  allegation  that  the  property 
described  In  the  mortgage  is  a  portion  of 
the  territory  which  has,  since  the  execu- 
tion of  the  mortgage,  been  taken  from 
the  county  of  Los  Angeles,  to  create  the 
county  of  Orange;  but, as  a  matter  of  fact, 
township  4  south,  range  9  west,  of  S.  B. 
B.  and  M.,  is  a  part  of  that  territory,  and 
It  is  a  fact  of  which  the  court  takes  Judi- 
cial notice.  Section  1875,  Code  Civil  Proc. 
Bubds.  8,8.    Judgment  affirmed. 

We  concur:    Works,  J.;  Fox,  J. 

M  CaL  M»  —"' 

White  t.  Whitb.    (No.  13,S31.) 
{Supreme  Court  of  Calif umia.    Oct  23,  1890.) 
Divorce— CBOss-CoMPLAiNT—PiXDreos. 
1.  Civil  Code  Cal.  g  130,  provides  that  no  di- 
vorce can  be   granted   upon  the  uncorroborated 
statement,  admission,  or  testimony  of  the  parties. 
A  husband  sought  divorce  for  adultery  and  de- 
sertion, and  the  wife,  by  cross-complaint,  sought 
it  for  adultery  and  extreme  cruelty.    The  court 
found  the  wife  innocent  of   both  charges,    and 

f  ranted  her  a  divorce  for  the  adulteiy  of  ber  hus- 
and;  but  also  found  that  the  specific  acts  of  ex- 
treme cruelty  were  mainly  sustained  by  thowife's 
evidence,  which  was  contradicted  by  the  hus- 
band, and  the  corroborating  circumstances  were 
Insutaoient  to  establish  them.  Held  that,  while 
the  court  was  restrained  by  the  statute  from  find- 
ing cruelty  as  a  ground  of  divorce,  it  was  at  lib- 
erty to  find  it  as  a  justification  for  the  desertion, 
•no  there  was  no  conflict  in  the  findings. 

3.  It  was  proper  for  the  court  to  award  all 
the  community  ^perty  to  the  wife,  although  it 
also  found  that  it  was  impossible  for  It  to  dcter- 


nln«  what  part  of  th«  property  claimed  by  the 
hnsband  was  commonity  property,  and  appointed 
a  referee  to  determine  that  question,  and  report 
for  final  action  thereon. 

3.  When  there  is  no  bill  of  exceptions,  It  will 
be  presumed  that  there  were  no  objections  to  ev- 
idence below,  and  the  reviewing  court  will  refuse 
to  consider  questions  arising  thereon. 

In  banli.  Appeal  from  superior  coort, 
city  and  county  of  San  Francisco ;  T.  K. 
Wilson,  Judge. 

E.  D.  Wheeler  and  Barclay  Henley,  for 
appellant.  H.  E.  HIgbton,  H.  C.  McPike, 
and  J.  A.  Cooper,  tor  respondent. 

McFaelamo,  J.  1.  This  is  an  action  for  a 
divorce  upon  the  alleged  grounds  of  adul- 
tery and  willful  desertion,  brought  by  tlie 
husband  against  the  wife.  The  ddendant 
filed  an  answer  and  cross-complaint,  in 
which  she  denied  the  charges  made  against 
her  in  the  complaint,  and,  alleging  adul- 
tery, willfnl  neglect,  willful  desertion,  and 
extreme  cruelty  against  plain titi,  prayed 
that  Bbe  be  granted  a  decree  of  divorce  for 
those  causes.  The  trial  court  foand 
against  plaintiB  as  to  his  averments  of  de- 
fendant's adultery  and  desertion,  in  favor 
of  defendant  as  to  her  averments  of  plain- 
tiff's adultery,  neglect,  and  desertion,  and 
against  her  as  to  ber  averment  of  plain- 
tiff's extreme  cruelty.  Judgment  was  ren- 
dered denying  the  prayer  of  the  complaint, 
and  decreeing  a  divorce  according  to  the 
prayer  of  the  cross-complaint.  PlaiutitI 
appeals  from  the  Judgment  upon  the  judg- 
ment roll  alone.  (There  are  also  ques- 
tions about  community  property,  whicli 
will  be  noticed  hereaftei-.) 

Ah  there  is  no  evidencd  before  as,  that 
part  of  the  judgment  which  decrees  a  di- 
vorce must  be  affirmed,  unless  its  invalid- 
ity appears  upon  the  face  of  the  judgment 
roll.  The  point  which  appellant  makes 
against  the  validity  of  the  decree  of  di- 
vorce, stated  briefly,  is  this:  Appellant, 
in  his  answer  to  respondent's  cross-com- 
plaint, pleaded  her  desertion  by  way  of 
recrimination.  The  court  found  tliat  re- 
spondent did  leave  the  appellant  on  Octo- 
ber 26,  1884,  and  did  not  return;  and,  as 
the  court  also  found  that  appellant  was 
not  guilty  of  extreme  cruelty,  therefore  re- 
spondent must  have  been  guilty  of  deser- 
tion. But  as  to  respondent'^  averment  of 
appellant's  cruelty,  the  court  finds  as  fol- 
lows: "There  is  testimony  tending  to 
prove  the  allegations  of  the  extreme  cru- 
el ty  contained  in  the  fourth  cross-com. 
plaint  of  the  defendant,  but  as  to  the  spe- 
cific acts  therein  alleged  they  are  mainly 
sustained  by  the  evidence  (testimony)  of 
the  defendant  herself,  which  is  contradict- 
ed by  the  plaintiff,  and  the  corroborating 
circumstances  are  insufficient  to  establish 
the  said  specific  acts,  or  the  said  charge  of 
extreme  cmelty."  The  court  was  here 
dealing  with  the  respondent's  atfirmatlve 
averment  of  extreme  cruelty  as  a  distinct 
cause  for  granting  ber  a  divorce,  and  was 
acting  under  the  restraint  of  section  130  of 
the  Civil  Code,  which  provides  that  "no 
divorce  canb«  granted  upon  the  default  of 
thfi  defendant,  or  upon  the  uncorrobo- 
rated statement,  admission,  or  testimony 
Of  the  parties."  But  the  court  was  not 
under  that  restraint  when  considering  ap- 
pellant's affirmative  averment  of  respond* 
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ent'8  desertion  as  a  distinct  cause  of  di- 
vorce on  his  part,  she  claiTntng  that  his 
treatment  justified  her  in  leaving.  And,  if 
upon  that  issue  the  only  evidence  was  the 
testimony  of  the  parties,  there  is  no  rnl« 
which  prevented  the  court  from  believing 
the  one,  or  disbelieving  the  other.  We 
therefore  see  no  reason  for  disturbing  the 
Judgment,  so  far  as  It  decrees  a  divorce. 

2.  Respondent,  In  her  cross-complaint, 
averred  that  appellant  was  the  owner  of 
a  large  amount  of  property,  and  that 
certain  parts  of  It  were  community  prop- 
erty ;  and  the  court  decreed  that  the  whole 
of  the  community  property  be  awarded  to 
respondent.  And  appellant  contends  that 
in  this  part  of  the  dtcree  the  court  "acted 
improperly  and  erroneously,  and  not  In- 
telligently, and  without  knowledge  of  all 
the  facts  of  the  case,  or  the  condition  of 
the  parties."  This  contention  Is  founded 
upon  the  latter  part  of  finding  14,  which  is 
as  follows:  "It  is  Impossible  upon  the  tes- 
timony, so  far  as  available  and  produced, 
to  determine  what  the  property,  real  and 
personal,  the  resonrt-es,  the  income,  and 
the  interests  of  the  plaintiff  really  are,  or 
were  at  the  commencement  of  this  action, 
or  what  proportion  communlt.y  property; 
and  to  obtain  this  information,  and  to 
enable  the  court  to  act  Intelligently  and 
finally  npon  these  questions,  a  strict,  ac- 
curate, and  full  inquiry,  investigation,  and 
account  is  indispensable,  whifh,  from  its 
nature,  cannot  originally  be  taken  by  the 
court  itself,  but  must  in  the  first  instance 
be  had  and  conducted  by  a  competent  ref- 
eree. "  But  the  previous  part  of  said  find- 
ing recites  the  fact  that  evidence  had  been 
taken  on  the  subject  of  property;  and  it 
may  well  be  assumed  that  sufficient  evi- 
dence had  b(Hjn  introduced  to  inform  the 
court  generally  on  that  subject,  so  that  it 
could  know  the  limits  within  which  the 
value  of  the  communit.T  property  would 
He,  and  thus  intelligently  exercise  Its  dis- 
cretion in  awarding  all  such  property  to 
respondent.  The  decree  contained  a  clause 
appointing  a  referee  to  take,  and  report 
to  the  court  for  II41  final  action,  a  full  and 
accurate  account  M  the  property.  In  all 
this  we  see  no  error;  and  the  point  here 
made  by  appellant  is,  in  our  opinion,  not 
tenable. 

8.  Appellant,  in  his  answer  to  the  cross- 
complaint,  denied  that  there  was  any 
community  property,  and  also  averred 
that  immediately  preceding  the  marriage 
the  parties  entered  into  a  written  con- 
tract, properly  executed  and  acknowl- 
edged, by  which  it  was  agreed  that  all 
property  acquired  by  plaintiff  after  the 
marriage  should  be  his  separate  property, 
and  should  in  no  event  become  community 
property.  The  court  found  that  this  con- 
tract, owing  to  circumstances  under 
which  appellant  procured  respondent  to 
make  it,  was  invalid  ;  and  decreed  it  to  be 
set  aside  and  annulled.  Appellant  con- 
tends ihat  this  was  error,  because  that  re- 
sult could  have  been  legally  reached  only 
in  an  action  brought  by  respondent  for 
the  direct  purpose  of  anniilllnj;  said  con- 
tract, and  in  which  pleadings  on  that  issue 
could  have  been  properly  framed.  But  in 
Cal.Rep.  23-25  P.— 60 
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the  case  at  bar  the  real  Issue  here  Involved 
was  as  to  the  existence  of  community 
property,  which  was  affirmed  by  respond- 
ent, and  denied  b.v  appellant:  and  if  on 
that  issue  the  latter  chose  to  introduce  the 
said  contract  in  evidence,  it  is  difficult  to 
see  why  respondent  could  not  attack  its 
validity  for  any  cause.  The  fact  that  ap- 
pellant pleaded  the  contract  in  his  answer 
made  no  difference,  for,  under  our  system. 
It  stood  as  denied.  But,  waiving  the 
question  whether  there  would  be  any  merit 
In  the  point  if  properly  presented,  it  is 
Bufflcient  to  say  tliat  in  the  case  at  bar, 
there  being  no  bill  of  exceptions,  it  must 
be  assumed  in  support  of  the  judgment 
that  appellant  made  no  objection  to  the 
introduction  of  evidence  attacking  the  va- 
lidity of  the  contract.  The  parties,  there- 
fore, must  be  treated,  according  to  numer- 
ous decisions  of  this  court,  as  having 
waived  all  objection,  and  as  having  tried 
the  Issue  upon  its  merits.  It  Is  too  late  to 
make  the  objection  here  for  the  first  time. 
King  v.  Davis,  34  Cal.  106;  Hutchings  v. 
Castle,  48  Cal.  155.  It  was  ijcrbaps  going 
further  than  was  necessary  for  the  court 
to  decree  the  contract  a  nullity ;  but  that 
would  be,  at  worst,  only  surplusage. 

We  think  that  the  facts  found  by  the 
court  were  sufficient  to  warrant  the  con- 
clusion that  the  contract  was  invalid  be- 
cause improperly  procured.  Judgment  af- 
firmed. 

We  concur:  Beatty,  C.  J.;  Fox,  J.; 
Thob.\to.v,  J. ;  WoKKS,  J. 

Paterson,  J.,  (coBcarriBg.)  '  concur 
in  the  views  expressed  by  Mr  Justice  Mc- 
Farlaxd,  but  would  decide  the  first  con- 
tention on  the  broad  ground  that  the  cru- 
elty referred  to  In  section  98  of  the  Civil 
Code,  and  which  makes  the  offending  par- 
ty the  deserter,  is  not  necessarily  of  the 
same  character  or  grade  as  the  "extreme 
cruelty"  defined  in  section  94  as  one  of  the 
grounds  of  divorce.  Section  !)8  reads  as 
follows:  "Departure  or  absence  of  one 
party  from  the  family  dwelling-place, 
caused  by  cruelty  or  threats  of  bodily 
harm,  from  which  danger  would  be  rea- 
sonably apprehended  from  the  other,  is 
not  desertion  by  the  absent  party,  but  it 
Is  desertion  by  the  other  party."  This 
section,  say  the  code  commissioners,  was 
"Intended  to  settle  a  question  discussed  as 
doubtful  In  1  Bish.  Mar.  &  Div.  §§  787,  791, 
794.  If  a  wife  quits  her  husband's  house 
under  probable  cause  to  apprehend  per- 
sonal violence  from  him,  or  If  he,  by  rea- 
son of  acts  of  cruelty,  drives  her  from  the 
home.  It  Is  the  same  as  if  he  had  thrown 
her  out  of  doors.  If  the  acts  of  cruelty 
show  an  Intention  on  his  part  to  drive  her 
from  him,  he  is  held  responsible  for  the 
natural  and  probab'»  consequences  of 
such  acts,  and  It  Is  as  much  desertion  on 
his  part  as  If  he  had  without  cause  left 
her,  intending  to  desert  her.  Unless  sec- 
tion 98  provides  for  a  grade  of  cruelty  oth- 
or  than  that  defined  in  section  94,  It  is 
entirely  superfluous.  The  two  sections 
would  provide  for  one  cause  of  action 
only,  under  two  different  names. 
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Pkoplb  V.  Tarm  Poi.    (No.  20,648.) 
(Supreme  Court  of  California.     Oct  28,  1890.) 

MnBDKR— ISSTBVOTIOKS — ALIBI— MlSCONDnoT  OP 
JURT.  ^ 

1.  Upon  a  trial  for  murder  It  is  not  error  to 
give  the  following  charge,  which  is  taken  ver- 
batim from  Pen.  Code  Cal.  $  1106:  "Upon  trial 
for  murder,  the  commission  of  the  homicide  by 
the  defendant  being  proven  to  the  satisfaction  of 
the  Jury,  or  admitted,  the  burden  of  proving  cir- 
cumstances of  mitigation,  or  that  justify  or  ex- 
cuse him,  devolves  upon  the  defendant,  unless 
the  proof  on  the  part  of  the  prosecution  tends  to 
show  that  the  crime  committed  only  amounted  to 
manslaughter,  or  that  the  defendant  was  justi- 
fiable or  excusable. " 

2.  Where  the  accused  totally  denies  the  kill- 
ing, introduces  testimony  that  it  was  done  by 
others  and  that  be  was  at  another  place  at  the 
time,  a  charge  u^n  the  doctrine  of  self-defense 
cannot  be  prejudicial  to  him. 

8.  Where  there  is  testimony  tending  to  prove 
an  alibi,  it  is  not  error  to  charge  that  the  accused 
"may  establish  any  fact  essential  to  his  defense 
by  merely  a  preponderance  of  evidence,  "  when 
accompanied  by  a  further  charge  that  "if,  fiwm 
the  whole  case,  and  a  consideration  of  all  the 
testimony,  the  evidence  fas  to  alibi]  be  .tufflcient 
to  create  a  reasonable  doubtasto  whether  defend- 
ant was  present  at  the  time  and  place  of  the  mur- 
der, he  should  be  acquitted. " 

4.  Where  the  accused  asks  for  a  view  of  the 
'.0CU8,  he  cannot  complain  of  the  momentary  sep- 
aration of  a  juror  from  the  others  during  the 
riew,  without  showing  that  he  was  injured 
thereby. 

In  bank.  Appeal  from  Buperlor  court, 
city  and  county  of  San  Francisco;  F.  W. 
Van  Rkynego.m,  Judjce. 

D.  M.  Delmas,  tor  appellant.  Frank  M. 
Stone  and  Atty.  Gen.  Geo.  A.  Johnson,  Jor 
respondent. 

McFarland,  J.  The  appellant  was  con- 
victed of  murder,  and  be  appeals  from  the 
Judgment,  and  from  an  order  denying;  a 
new  trial.  He  makes  three  polntH  on  the 
appeal,  viz. :  (1)  That  the  trial  court  erred 
In  InstructlnK  the  jury;  (2)  misconduct  on 
the  part  of  the  jury;  and  (3)  insufficiency 
of  the  evidence  to  support  the  verdict. 

1.  The  objection  urged  against  the  in- 
structions is  that  they  require  a  prepon- 
derance of  evidence  on  the  part  of  a  defend- 
ant in  a  criminal  case,  contrary  to  the  rule 
laid  down  in  People  v.  Bushtnn,  80  Cal. 
IRO,  22  Pac.  Rep.  127,  549,  and  People  v. 
Elliott,  80  Cal.  2*16,  22  Pac.  Bep.  207.  The 
Instructions  objected  to,  and  which  for 
convenience  we  will  number  1,  2,  and  3, 
are  as  follows:  "(1)  Upon  trial  for  mur- 
der, the  commission  of  the  homicide  by  the 
defendant  being  proven  to  the  satisfaction 
of  the  Jury,  or  admitted,  the  burden  of 
proving  circumstances  of  mitigation,  or 
that  justify  or  excuse  him,  devolves  upon 
the  defendant,  unless  the  proof  on  the 
part  of  the  prosecution  tends  to  show  that 
the  crime  committed  only  amounted  to 
manslaughter,  or  that  the  defendant  was 
Justifluble  or  excusable.  (2)  If,  from  all 
the  evidence,  the  jury  should  be  satisfied 
by  a  preponderance  of  testimony  that  the 
circumstances  were  such  as  to  excite  the 
fears  of  a  reasonable  man,  and  that  the 
defendant  acted  under  the  influence  of 
those  fears  alone,  or  if  he  killed  the  ag- 
gressor to  prevent  the  commission  of  a 
felony,  he  would  not  be  crirainnlly  re- 
sponsible for  bis  death,  although  the  cir- 


cumstances might  not  be  sufHcIent  to 
prove  by  a  preponderance  of  evidence  that 
the  aggressor  was  actually  about  to  com- 
mit a  felony.  (3)  In  the  determination  of 
this  case  you  are  further  instructed  that, 
while  the  law  requires  the  guilt  of  the 
defendant  to  be  shown  to  your  satisfac- 
tion beyond  areasonable  doubt beforeyou 
can  convict,  he  may  establish  any  fact  es- 
sential to  his  defense  by  merely  a  preponder- 
ance of  evidence."  The  first  in8tructi<m 
above  quoted  is  taken  rerhatfm  from  sec- 
tion 1105  of  the  Penal  Code,  and,  of  course, 
is  not  erroneous,  although  it  should,  in 
justice,  be  accompanied,  as  it  was  in  the 
case  at  bar,  by  what  the  same  Code  con- 
tains on  the  subject  of  reasonable  doubt. 
The  second  instruction  is  somewhat  con- 
fused by  the  use  of  the  word  "if;"  but  it 
might,  perhaps,  be  fatally  erroneous  if  in 
this  case,  as  in  People  v.  Bushton.  and 
kindred  cases,  the  defendant  had  admitted 
the  killing,  and  the  question  had  been 
about  "circumstances  of  mitigation,  or 
that  Justify  or  excuse  him."  In  the  Bush- 
ton  Case  the  killing  was  admitted,  but  de- 
fendant claimed  that  it  was  done  acci- 
dentally; and  section  1105,  Pen.  Code,  was 
therefore  applicable  to  the  case.  But  the 
trial  courtin  that  case,  in  its  charge  to  the 
Jury,  in  addition  to  giving  said  section  of 
the  Code,  used  strong  and  repeated  ex- 
pressions to  the  effect  that  "It  devolves 
upon  the  defendant"  to  prove  circumstan- 
ces of  mitigation,  excuse,  or  Justification 
"by  a  preponderance  of  evidence  on  his 
part,"  by  "some  stronger  proof,"  etc. 
This  language  was  held  to  be  beyond  the 
meaning  of  the  Code,  and  to  be  inconsist- 
ent with  the  rule  that  if  the  Jury  have  a 
reasonable  doubt  of  a  defendant's  guilt 
they  should  acquit.  People  v.  Elliott  was 
asiniilar  case;  that  ls,defendantadmitted 
the  killing,  but  claimed  that  it  was  justifi- 
able. Now,  in  the  case  at  bar,  there  were 
no  facts  wlileh  made  section  1105,  Pen. 
Code,  or  the  doctrine  of  the  Bushton  and 
Elliott  Cases  applicable.  In  this  case  the 
defendant  did  not  set  up  any  circnmst.tn- 
ces  of  mitigation,  or  excuse,  or  justifica- 
tion. He  totally  denied  that  he  had  any- 
thing to  do  with  the  killing  of  the  de- 
ceased. He  Introduced  witnesses  who 
testified  that  they  were  present  and  saw 
the  klllinD:;  that  it  was  done  by  persons 
other  than  defendant;  and  that  he  was 
not  present  when  the  killing  took  place. 
He  also  testified  himself,  and  introduced 
other  witnesses  who  testified  that,  at 
the  time  of  the  killing,  he  was  at  another 
place  in  bed.  It  is  clear,  therefore,  that 
the  second  Instruction,— about  "fears  of  a 
reasonable  man," — whether  correct  or 
not,  could  not  have  Injured  the  defendant. 
The  part  of  the  third  instruction  which 
is  objected  to  Is  this:  "He  may  establish 
any  fact  essential  to  his  defense  by  mere- 
ly a  preponderance  of  evidence."  Of 
course  this  proposition  in  itself  is  true: 
it  does  not  upon  its  face  declare  anything 
that  is  erroneous.  It  is  apparently  in- 
tended for  the  benefit  of  the  defendant. 
But  the  objection  made  to  it  is  that  the 
Jury  might  infer  from  it  the  other  proposi- 
tion that  no  evidence  on  the  part  of  the 
defendant  of  a  fact  would  be  sufficient  to 
raise  a  reasonable  doubt  of  bis  guilt,  un- 
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lesB  he  actnally  proved  the  fact  by  a  pp&- 
ponderaticeof  evidence.  It  IspoBslble  that 
the  languBKe  objected  to  might  have  the 
alleged  effect  on  n  jury  In  gomecaseo  when 
not  accompanied  by  other  qaalifylufi:  In- 
stractlona;  and  tor  this  reason  It  had  bet- 
ter be  left  ont  of  charges  to  juries  In  crim- 
inal cases.  In  the  case  at  bar,  however, 
the  only  effect  that  the  instruction  could 
have  had  was  in  relation  to  the  fact  of  an 
aWWwhich  defendant  attempted  to  prove. 
But,  with  respect  to  that  fact,  the  court 
Instructe*!  the  jury  as  follows:  "Where 
evidence  has  been  offered  by  the  defendant 
for  the  purpose  of  proving  an  alibi, — that 
is  to  say,  that  the  defendant  was  In  an- 
other place  at  the  time  of  the  alleged  act 
of  murder,  and  was  distant  from  the  scene 
of  the  Icining  charged,  at  the  time,  and 
therefore  could  not  have  participated  in  It, 
— if,  from  the  who'e  case,  and  a  considera- 
tion of  all  the  testimony,  the  evidence  in 
this  behalf  produced  be  sufficient  to  create 
a  reasonable  doubt  as  to  whether  the  de- 
fendant was  present  at  the  time  and  place 
of  the  murder,  he  should  be  acquitted." 
This  was  certainly  putting  the  law  as  fa- 
vorably fordefendantas  he  could  reasona- 
bly demand,  and  taking  the  instruction 
last  above  quoted,  and  the  one  objected 
to,  together,  there  was  no  danger  of  the 
jury  being  misled. 

2.  Alleged  misconduct  of  the  jury.  The 
deceased  was  killed  on  <he  street,  near  the 
corner  of  Jackson  and  Dupont  streets,  in 
the  city  of  San  Francisco ,  and  In  the  tak- 
ing of  the  testimony  in  chief  of  the  prose- 
cution a  great  many  different  localities, 
houses,  etc.,  were  mentioned.  When  the 
evidence  for  the  prosecution  In  chief  was 
closed  the  prosecution  and  defense  joined 
in  a  request  to  the  courtthatthe  jury  be  al- 
lowed to  visit  and  view  the  various  places 
mentioned  in  the  tcstlmon.y,  whereupon  the 
court  nmde  an  order  for  the  viewing  of 
about  a  dozen  enumerated  places.  The 
deceased  was  attacked  and  killed  about  10 
o'clock  on  the  night  of  June  23, 18S9,  by 
two  or  three  persons  who  used  hatchets, 
and  perhaps  other  weapons;  and  a  wit- 
ness had  testified  that  he  saw  the  assault, 
that  defendant  was  one  of  the  assailants, 
and  that  immediately  after  the  assault 
the  defendant  went  up  the  stairway  of  a 
certain  house  designated  as  "  No.  921  Du- 
pont.  street."  The  defendant  was  arrest- 
ed about  three  hours  afterwards,  in  a 
house  on  another  street  In  that  vicinity, 
called  " Washington  alley, "the  house  be- 
ing designated  as  "  No.  10  Washington  Al- 
ley." And  a  witness  (WIttmau)  had  also 
sworn  that  he  (the  witness)  had  after- 
wards gone  up  the  stairway  of  No.  924 
Dupont,  and,  passing  through  a  window, 
had  gone  on  tlie  roofs  of  the  intervening 
houses  and  down  into  the  house  No.  10 
Washington  alley.  Now,  the  order  above 
mentioned  for  viewing  premises,  made 
at  the  joint  requestor  the  parties, Included 
"the  premises  No.  10  Wasiilngton  alle.v," 
and  "also  to  ascend  the  stalrwa.v  at  No. 
924  Dupont  street,  and  look  out  of  the 
window  at  the  head  of  the  stairs,  look  at 
the  alley,  and  pass  over  the  roof,  if  de- 
sired, to  the  place  alleged  to  have  been 
reached  by  Sergeant  Wlttman."  When  the 
order  was  made,  one  of  the  Jurors,  Mr. 


Jamee  Means,  In  open  court,  and  before 
the  jury  started,  asked  permission  to  pass 
over  the  roofs  from  No.  924  Dupont  to  No. 
10  Washington  alley.  Counsel  for  the  peo- 
ple said  he"  would  not  object; "  and  coun- 
sel  for  defendant  stated  that  "he  would  be 
glad  to  have  afiBant  [Means]  or  any  other, 
or  all,  of  the  jury,  pass  over  the  roofs  it 
they  wished  to  attempt  the  passage,  and 
expressly  stated  that  on  behalf  of  defend- 
ant he  had  no  objection  to  affiant  passing 
over  the  roofs,  If  ho  could. "  "The  remain- 
der of  the  jury,  in  open  court,  stated  that 
no  other  members  of  the  jury  desired  toat- 
temptsaid  passage  on  said  roofs."  Means 
says  In  his  affidavit  further  as  follows: 
"That  upon  reaching  said  924  Dupont 
street.  In  conformity  with  said  permission, 
affiant  passed  out  of  said  window  and 
over  said  roofs  onto  the  roof  of  the  build- 
ing No.  10  Washington  alley;  that  the 
other  jurors  passed  to  No.  10  Washington 
alley  by  way  of  the  street,  and  met  affiant 
where  he  had  remained  on  the  roof  said 
building  No.  10  Washington  alley;  that 
affiant  was  in  full  view  of  the  balance  of 
the  Jury,  and  of  the  Judge  of  eald  court, 
while  passing  over  said  roofs;  that  be 
neither  spoke  to  any  one  nor  did  any  one 
speak  to  affiant,  from  the  moment  he  left 
the  balance  of  said  jury,  until  he  was  again 
joined  by  the  balance  of  the  jury.  That 
both  defendant  and  his  counsel,  Mr.  Ly- 
man I.  Mowry,  were  present  during  all 
the  foregoing  proceedings,  and  oBered  no 
objection  to  the  said  act  of  affiant."  And 
the  passage  of  said  juror.  Means,  over  said 
roofs,  under  the  circumstances  as  above 
stated,  is  relied  on  by  appellant  as  miscon- 
duct for  which  the  judgment  should  be  re- 
versed. The  only  substantial  difference  be- 
tween the  affidavit  of  Means  and  that  of 
appellant,  upon  which  alone  he  re.^ts  this 
part  of  his  case.  Is  that  appellant  says 
that  during  a  part  of  the  time  when  Means 
was  on  the  roof  he  could  not  be  seen  by 
the  other  jurors.  There  is  always  neces- 
sarily some  difficulty  in  keeping  jurors 
closely  together  when  viewing  premises; 
and  when  a  party  requests  that  there  be 
such  a  viewing  he  should  not  be  beard  aft- 
erwards to  object,  unless  he  can  show 
that  without  his  consent  or  knowledge 
there  has  been  some  misconduct  In  the  pro- 
ceeding which  has  caused  htm  substantial 
Injury.  He  should  not  be  allowed  to  use 
It  voluntarily  as  a  means  of  entrapping 
the  opposite  party  Into  mere  abstract  er- 
rors. It  Is  not  necessary  to  determine 
whether  the  actof  Means,  had  it  been  done 
against  appellant's  consent,  would  have 
constituted  in  law  a  "separation"  of  the 
jury.  Neither  does  it  appear  that  appel- 
lant was  injured  by  the  act.  Appellant 
took  the  chances  of  Injury  or  benefit.  The 
juror  might,  as  appellant  may  have  ex- 
pected, have  become  lost  in  the  labyrinth 
of  Chinese  roofs.  If  appellant  had  not  de- 
sired to  have  the  juror  make  the  attempt, 
he  should  have  objected  when  the  propo- 
sition was  made  before  the  court  left  the 
court-room,  or  afterwards,  before  the  ju- 
ror commenced  the  passage.  Instead  of 
doing  so,  he  not  only  consented,  but  re- 
quested that  the  Juror  make  the  attempt. 
After  the  result  was  known.  It  was  too 
late  to  make  the  objection.    We  do  not 
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see  that  the  question  of  a  defendant'* 
power  to  waive  a  constitutional  right  Is 
involved.  The  thing  complained  of  here 
is,  at  worst,  only  an  irregularity  which 
should  have  been  objected  to  when  the 
opportunity  was  oHered.  The  point  as  to 
Jurors  examining  the  box  in  which  appd- 
laot's  hat  was  said  to  have  beenlcept  over 
night,  we  do  not  understand  to  be  urged. 
The  statement  about  it  was  made  merely 
"on  information  and  belief,  "and  was  in- 
sufficient.   People  V.  Willianis,  24  Cal.  8S. 

S.  As  to  the  point  of  the  inBu£9ciency  of 
the  evidence  to  support  the  verdict,  it  is 
enough  to  say  that  the  mass  of  evidence, 
both  direct  and  circumstantial,  against 
appellant,  is  too  great  to  afford  any  war- 
rant for  the  court  to  disturb  the  findiuK 
of  the  jury.  Judgment  and  order  affirmed. 

We  concur:  Beattt,  C.  J.;  Paterson, 
J.;  Works,  J.;  Fox,  J. 

Thornton,  J.,  (concurring.)  In  my 
opinion  the  instructions  are  without  er- 
ror. I  find  no  error  in  the  record.  1  wish 
to  add  that  I  do  not  intend  by  wliat  is 
said  herein  to  approve  the  ruling  in  Peo- 
ple V.  BuHbton.  I  concur  in  affirming  the 
Judgment  and  order. 

w  Cal.  m  ■"""■ 

Fisher  v.  Police  Court  of  the  City  of 

San  Diego  et  ul.    (No.  13,781.) 
(Swpreme  Court  of  CdUfonita.    Oct  16,  1800.) 

UCXICIFAL  COBPORATIOSS— BOCKDAKIBS— COS- 
8TKDCTI0S  OF  STATUTBS. 

The  city  of  Ban  Diego  is  built  around 
ttiree  sides  of  s  bay,  shaped  lilce  a  liorseslioe, 
and  was  originally  a  pueblo,  whose  water-line 
was  the  bay.  A  peninsula,  beginning  near  the 
mouth,  and  at  one  side  of  the  bay,  runs  nearly  in 
the  center,  and  more  than  half  way  up  the  bay, 
around  which  the  water  for  an  indeflDlte  distance 
is  called  the  "Ship's  Channel."  Acts  Cal.  18T5- 
76,  p.  806,  reincorporated  the  city,  with  the  same 
limits  on  the  land  side  as  before,  but  provided 
that  the  "water  front  line  should  be  the  ship's  • 
channel, "  and  gave  the  city  Jurisdiction  of  the 
bay  and  of  the  sea  for  one  league  from  shore. 
Ajiother  section  divided  the  peninsula  into  wards 
for  voting  purposes,  and  drew  the  boundary  line 
of  one  ward  from  one  point  to  another  across  the 
mouth  of  the  bay;  thus  including,  practically, 
the  whole  peninsula.  Other  sections  restricted 
the  elective  franchise  to  residents  of  the  city, 
and  authorized  the  city  to  acquire  land  outside  of 
its  boundaries  tor  municipal  purposes  only.  Held, 
that  the  act  included  the  peninsula  within  the 
city  limits. 

In  bank.  Application  for  writ  of  prohi- 
bition. 

HiiDsaker  &  Brttt,  for  appellant.  Cappa 
&  Montgomery,  for  respondents. 

Per  Curiam.  Appellant  applied  to  the 
superior  court  for  a  writ  of  prohibition  to 
prohibit  the  police  court  of  the  city  of  han 
Diego  from  further  proceeding  In  a  certain 
ci-lniinal  action  in  which  petitioner  was 
charged  with  violating  a  certnln  ordi- 
nance of  said  city.  The  superior  court  de- 
nied the  writ,  and  petitioner  appeula  to 
this  court.  The  onlj'  queBtion  involved  is 
whether  a  certain  territory,  known  guner- 
all3'  as"Coronado  Beach,"  Is  within  the 
limits  of  the  municipal  Jurisdiction  of  the 
city  of  San  Diego.  This  question  was  di- 
rectly presented,  and  elaborately  consid- 


ered by  this  court,  In  City  of  San  Diegu  r. 
GrannlsB,  77  Cal.  511, 19  Pav.  Rep.  875,  and 
it  was  there  held,  all  the  Justices  who  were 
present  and  participating  in  the  decision 
concurring,  that  sai<t  territory  was  within 
said  limits.  Upon  a  petition  for  rehearing, 
that  case  was  again  thoroughly  consid- 
ered, and  the  retiearInK  was  uenied.  The 
record  on  the  present  appeal  presents  the 
point  in  substantially  the  same  way  in 
which  it  was  presented  iu  said  case  of  City 
of  San  Diego  v.  Grannias,  and,  upon  the  au- 
thority of  the  latter  case,  the  posi  Uon  of  ap- 
pellant  that,  at  the  time  said  case  was 
decided,  Coronado  beach  was  not  a  part 
of  the  city  of  San  Diego  is  held  to  be  un- 
tenable. Appellant  also  relies  upon  an  act 
of  the  legislature  approved  J^arch  16,  1889, 
which  he  says  changed  the  boundaries  of 
the  city  of  San  Di^o  by  tailing  away  from 
it  the  said  Coronado  beach.  But  in  the 
recent  case  of  People  v.  Common  Council, 
ante,  727,  (No.  13,874,  filed  Aug.  18,  1S90,) 
this  court  held  said  act  to  be  unconstitu- 
tional and  void  "so  far  as  it  undertakes  to 
exclude  or  take  way  any  part  of  the  territo- 
ry under  the  municipal  Jurisdiction  of  San 
Diego. "  There  are  no  other  points  De<reH- 
sary  to  be  noticed.  The  order  appealed 
from  is  affirmed. 

M  CaL  U7 

Campbell  v.  Whst  et  at.    (No.  13.700.) 
(Supreme  Court  of  Calif omia.     Oct.  23.  1890.) 

MOKTO.VGBS— FoilKCI.O).     IF. —  EviDlJXCE — JCDIcrAL 

Notice. 

1.  The  court  will  tako  ju-^ical  notice  thnt  the 
county  clerk  is  c.r  iiffiri/i  cl<-i-;<  of  tlio  sujH-nor 
court,  so  that,  tiioiipti  lie  iu(l»rs<s  u  <'om)>..>int 
filed  in  the  superior  ooui-t  as  -couuty  i.n.'r»,  "  it 
will  be  deemed  to  have  been  lilcuwith  Uicpic-pi.'i' 
olUccr. 

2.  Judicial  notice  will  not  be  taken  of  the 
fact  that  land  described  in  a  mortgage  by  n.  .r- 
ence  to  private  and  not  government  surveys,  and 
as  situated  in  a  certain  county,  has,  sim-e  the  ex- 
ecution of  the  mortgage,  l>een  taken  from  that 
county,  and  attached  to  the  coonly  in  which  the 
foreclosure  suit  is  brought. 

3.  Where  a  petition  in  foreclosure  fails  to  al- 
lege that  the  land  described  in  the  mortgage  is 
situated  in  the  county  in  which  the  suit  is 
brought,  and  the  description  shows  that  it  Is  sit- 
uated in  another  county,  the  court  acquires  do 
Jurisdiction  of  the  case,  under  Code  Civil  Proc. 
Cal.  <i  892,  and  Const,  art  6,  §  5,  requiring  the 
action  to  be  brought  in  the  county  where  the  land 
is  situated. 

4.  Where  a  mortgage  note  provides  that  the 
interest  shall  be  paid  semi-annually,  and  if  not 
so  paid  that  it  shall  be  compounded  semi-annual- 
ly, or  the  whole  sum,  principal  and  interest,  shall 
become  immediately  due  at  the  option  of  the 
holder  of  the  note,  the  holder  of  the  note  may  ex- 
ercise his  option  promptly  upon  a  default  in  the 
payment  of  any  installment  of  interest,  and  the 
fact  that  he  has  compounded  the  interest  on  prior 
installments  docs  not  affect  his  right. 

Department  1.  Appeal  from  superior 
court,  v^ransre  county;  J.  W.  Tow.ner, 
Judge. 

Victor  Montffomerjr,  for  appellants. 
Rjiy  Biilingsley,  for  respondent. 

Fox,  J.  This  is  an  action  to  foreclose  a 
mortgage.  Judgment  and  decree  in  favor 
of  plain tiff,from  which  defendants  appeal, 
the  case  coming  up  on  the  judgment  roll. 

1.  The  first  point  made  is  that  the  court 
never  acquired  Jurisdiction  of  the  case,  for 
the  reason  that  the  complaint  was  never 
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filed  In  the  court,— the  indorsement  there- 
on ahowinx  tbftt  the  riame  was  filed  with 
tlie  county  clerk.  This  point  Is  not  well 
taken.  The  court  will  take  Judicial  notice 
ol  the  fact  that  the  county  clerk  is  e.Y  officio 
clerk  of  the  superiorcourt.  Thecomplalut 
is  entitled  and  indorsed  in  the  superior 
court  of  the  countv  of  Oranj^,  and  Is  also 
indorsed,  "Filed  October  19,  1889.  R.  Q. 
Wjckham,  County  Clerk."  K  the  indorse- 
ment had  been  signed  simply  "R.  Q.  Wlck- 
ham.  Clerk,  "It  would  have  been  suflRcient. 
The  placing  of  the  word  "county"  before 
the  word  "clerk"  was  mere  surplusage, 
and  will  not  defeat  the  effect  of  the  In- 
dorsement, inaemucn  as  it  isa  designation 
consistent  with  that  of  the  er  officio  office 
of  clerk  of  the  court. 

2.  It  is  claimed  that  the  complaint  con- 
tained no  description  or  allegation  show- 
ing that  the  property  against  which  fore- 
closure Is  sought  was  situate  within  the 
jurisdiction  of  thecourt.  The  action  must 
be  brought  in  the  county  in  which  the  land 
is  situate.  Const,  art.  6,  §5;  Code  Civil 
Proc.  §  392.  The  complaint  in  this  case 
contains  no  desiirlption  of  the  property, 
except  as  it  is  found  in  the  copy  of  the 
mortgage  attached  as  an  exhibit,  and 
that  describes  it  an  being  situate  in  the 
county  of  Los  Angeles.  The  court  finds 
and  recites  In  its  decree  that  the  land  Is 
situate  In  the  county  of  Orange,  and  that 
the  same  was  formerly  a  part  of  the  coun- 
ty of  liOS  Angeles.  This  finding  and  re- 
cital would  be  sufficient,  if  there  was  any- 
thing in  the  complaint  to  support  it.  but 
there  is  not.  The  court  will  take  judicial 
notice  of  the  boundaries  of  the  county, 
and  of  the  location  of  lands  described  by 
government  subdivisions,  as  by  township, 
range,  and  section,  and  the  legal  subdivis- 
ions thereof;  but  It  cannot  take  judicial 
notice  of  the  location  of  lands  designated 
simply  by  name,  or  reference  to  a  private 
survey,  as  In  this  case.  The  only  descrip- 
tion given  in  the  complaint  or  mortgage 
attached  is  that  it  is  "situate  in  the  coun- 
ty of  Los  Angeles,  state  of  California,  and 
described  as  follows,  to- wit:  In  Rancho 
Santiago  de  Santa  Ana,  the  whole  of  block 
*  N,'  (except  thirteen  acres  on  the  east  side 
thereof  heretofore  sold  toMrs.Uearhart,) 
the  same  being  and  lying  in  the  Gray  tract, 
as  surveyed  and  subdivided  by  Geo.  Knox 
in  February,  1881,  a  plat  of  which  tract  is 
dnly  recorded  In  the  office  of  the  recorder 
of  deeds  In  and  for  said  county  of  Los  An- 
geles, "etc.  There  Is  not  a  word  here  In- 
dicating a  fact  of  which  the  court  can  take 
judicial  notice,  and  every  fact  which  Is  in- 
dicated by  this  description  tends  to  show 
that  the  land  was  so  situate  that  the 
court  did  not  have  jurisdiction  to  foreclose 
this  Hen.  It  was  necessary,  to  give  the 
court  jurisdiction  to  enter  this  decree  of 
foreclosure,  that  the  plaintiff  should  prove 
that  the  land  was  situate  in  the  county 
of  Orange :  and  in  the  absence  of  an  alle- 
gation of  the  fact  in  bis  complaint  be  was 
not  entitled  to  prove  it. 

8.  It  is  claimed  that  the  default  of  de- 
fendants was  unauthorized  by  law.  In 
this  counsel  is  mlstakoi],  The  demuri-er 
of  defendants  was  tiled  November  4. 1889. 
It  was  overrated  NoreQ^f^er  16i  1889,  and 


defendants  given  10  days  to  answer.  They 
failed  to  do  so.  An  extension  of  time  was 
given  them,  and  the.v  still  failed  to  answer; 
and  on  the  14th  of  December,  1889,  after 
the  expiration  of  the  extended  time,  their 
default  WHS  regularly  entered. 

4.  It  Is  claimed  that  the  demurrer  should 
have  been  sustaiTied,  for  that  it  appeared 
upon  the  face  of  the  complaint  that  the 
demand  was  not  due.  This  point  Is  not 
well  taken.  The  note  was  dated  March 
28, 1888,  due  two  years  after  date,  with  in- 
terest at  12  per  cent,  per  annum,  payable 
semi-annually,  "and  if  not  so  paid  to  be 
compounded  semi-annually,  and  bear  the 
same  rate  of  interest  as  the  principal;  and, 
should  the  interest  not  be  paid  when  due, 
then  the  whole  sum  of  principal  and  Inter- 
est shall  become  immediately  due  and  pay- 
able, at  the  option  of  the  holder  of  this 
note."  The  first  installment  of  interest 
fell  due  September  28, 1888,  and  on  the  2d 
of  November,  following,  a  little  more  than 
half  of  that  installment  was  paid.  No 
more  was  ever  paid  on  account  of  either 
Interest  or  principal.  A  second  install- 
ment fell  due  March  28, 1889.  and  a  third  in- 
stallment, September  28, 1889.  Conceding 
that  it  was  the  duty  of  the  holder  of  the 
note  to  exercise  his  option  promptly  upon 
the  maturity  and  non-payment  of  an  in- 
stallment of  interest,  or  in  default  thereof 
he  would  be  deemed  to  have  elected  to 
waive  immediate  payment,  and  accept  the 
compounding  of  Interest  as  provided  for, 
it  does  not  follow  that,  having  tailed  to 
exercise  the  option  upon  the  first  default, 
he  was  bound  to  waive  its  exercise  at  all 
subsequent  defaults,  and  let  the  interest 
accumulate  and  compound  until  the  note 
itself  matured  according  to  its  face.  Such 
a  rule  would  forbid  his  allowing  bis  debt- 
or any  grace  whatever,  except  at  the  peril 
of  ultimately  finding  his  security  insuffi- 
cient to  meet  the  accumulated  obligation. 
The  true  and  just  rule  Is  that  while  be  ex- 
ercises bis  option  promptly  he  may  do  it 
at  the  maturity,  and  upon  default,  of  any 
installment  of  the  Interest.  The  third  In- 
stallment of  interest  in  this  case  fell  due 
on  the  2Rth  of  September,  1889.  Defendants 
had  nil  that  day  in  which  to  pay  it.  The 
court  will  take  judicial  notice  of  the  days 
of  the  week,  and  of  the  month,  and  so  of 
the  tact  that  the  maturity  ot  this  in- 
stallment fell  on  a  Saturday.  The  29th 
was  Sunday.  Promptly  on  Monday,  the 
30th,  the  first  business  day  after  default, 
plaintiff  notified  defendants  of  his  option, 
declaring  the  whole  amount  of  principal 
and  Interest  due,  and  demanding  prompt 
payment  thereof.  This  he  clearly  had  the 
right  to  do.  Default  being  made  in  the 
payment,  this  action  was  commenced  Oc- 
tober 19th,  follo^vlng. 

6.  There  was  no  error  In  the  allowance 
made  for  counsel  fee,  under  the  provisions 
of  the  mortgage  and  of  the  law  and  the 
allegations  and  prayerof  the  complaint. 

For  the  error  discussed  In  the  second 
point  Iteraln  stated,  the  judgment  must  be 
reversed,  and  the  case  remanded  for  such 
further  proceedings  as  the  parties  may  be 
advised.    So  ordered. 

We  concur:  Works,  J.;  Pateksox.  J. 
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Mendocino  Coi'nty  v.  Bank  of  Mendo- 
cino.   (No.  12,975.) 

{Supreme  Court  of  California.  Nov.  8, 1890.) 
Collection  of  License — Banks. 
1.  The  county  government  act,  (St.  Cal.  1888, 
p.  299,)  giving  tlie  county  boards  of  supervisors 
power  to  license  all  kinds  of  business  can-ied  on 
in  the  counties,  and  to  provide  for  the  collection 
of  the  licenses,  repeals  Act  March  13,  18S8,  (8t. 
1883,  p.  297;  Pol.  Code  Cal.  %  4045,)  added  to  the 
Code  the  day  before  the  former  act  was  passed, 
and  providing  that  the  licenses  should  bo  collect- 
ed as  directed  by  Pol.  Code,  $  8360,  which  de- 
clared that  the  collection  should  be  bysuit  in  the 
name  of  the  people,  and  an  ordinance  passed  by 
the  supervisors  under  the  county  government  act, 
providing  that  the  licenses  shall  be  collected  by 
suit  in  the  name  of  the  county,  is  valid. 

8.  Though  one  carrying  on  a  business  which 
requires  a  license  refuses  to  take  it  out  at  all,  yet, 
under  the  ordinance  and  the  statute  (8t.  1883,  p. 
S299)  authorizing  it,  as»uint>sit  will  lie  to  recover 
the  amount  of  the  tax. 

3.  The  fact  that  a  bank  of  which  the  payment 
of  a  license  tax  is  required  by  the  ordinance  of 
the  board  of  supervisors  has  paid  a  state  license 
to  the  board  of  bauk  commissioners,  created  by 
a  prior  statute,  (St.  1877-78,  p.  740,)  does  not  ex- 
empt it  from  the  payment  of  the  license  required 
by  the  supervisors  acting  under  the  county  gov- 
ernment act. 

CommiBBioners'  decision.  Department  2. 
Appeal  from  nuperior  court,  Mendocino 
county;  R.  McGakvey,  Jud>;e. 

T.  L.  Carothers,  for  appellant.  J.  At. 
Manuon  and  Uist.  Atty.  J.  Q.  White,  tor 
respondent. 

BKI.CHER,  C.  C.  In  October,  1887,  the 
board  of  supervisors  ol  Mendocino  county 
passed  an  ordinance  providinK  tor  the 
payment  of  liceTises  by  persons,  firms,  and 
corporations  carrying  on  various  Icinds 
of  business  in  that  county,  and,  among 
others,  the  business  of  banking  and  loan- 
ing money  at  interest,  and  alsu  providing 
that  the  district  attorney  should  com- 
mence suit.  In  the  name  of  the  county,  to 
recover  the  license  tax,  against  anyone  re- 
quired, but  refusing,  to  pay  the  same,  and 
that  in  case  of  recovery  by  the  plaintiff 
f25  damages  should  be  added  to  the 
Judgment,  to  be  collected  from  the  defend- 
ant. At  the  time  the  ordinance  was 
pansed,  and  thereafter,  the  defendant  was 
engaged  in  the  business  of  banking  and 
loaning  money  at  interest  in  the  county, 
but  refused  to  pay  the  license  tax  re- 
quired in  such  case,  and  thereupon  this  ac- 
tion was  commenced  in  a  justice's  court  to 
recover  the  same  with  the  penalty.  The 
<Iefendant  Interposed  a  general  demurrer 
to  the  complaint,  which  was  overruled, 
and  then  answered.  By  Its  answer,  which 
was  verified.  It  alleged  that  the  board  of 
supervisors  had  no  right  orpowerto  levy, 
assess,  or  collect  a  license  from  defendant 
for  transacting  Its  business,  and  that  the 
license  tax  claimed  was  Illegal,  and  not 
warranted  in  law.  An  order  was  thei-e- 
upon  made  transferring  the  case  to  the  su- 
perior court  of  the  county  lor  trial ;  and  In 
that  court  it  was  subsequently  tried,  and 
Judgment  given  rorplaintirffortheamount 
sued  for.  From  the  judgment  so  ren- 
dered the  defendant  appeals. 

The  princlpnl  ground  urged  for  a  re- 
versal of  the  judgment  is  that  the  power 
to  pass  an  ordinance,  fixing  licenses  for 


the  transaction  of  business,  was  given  to 
boards  of  supervisors  by  section  4045, 
which  was  added  to  the  Political  Code  by 
an  act  of  the  legislature  passed  March  13. 
1883,  (St.  1883,  p.  297;)  that  by  this  section 
it  is  provided  that  "the  licenses  herein  pro- 
vided for  shall  be  collected  as  now  pro- 
vided for  by  the  provisions  of  chapter  fif- 
teen, title  seven,  part  three,  of  the  Political 
Code  of  the  state  of  California;"  and  that 
by  section  33G0,  found  in  the  chapter  (15) 
referred  to,  it  is  provided  that,  "against 
any  person  required  to  take  out  a  license 
who  falls,  neglects,  or  refuses  to  take  out 
such  license,  or  who  carries  on  or  attempts 
to  carry  on  business  without  such  license, 
the  collector  may  direct  suit  In  the  name 
of  the  people  of  the  state  of  California,  as 
plaintiff,  to  be  brought  for  the  recovery  of 
the  license  tax,  "etc.  The  argument  is  that 
under  these  sections  the  board  of  super- 
visors had  no  power  to  provide,  as  it  did, 
that  suit  to  collect  the  1ic«nse  tax  should 
be  brought  in  the  "name  of  the  county  of 
Mendocino,"  and  that  the  ordinance  was 
to  that  extent  void,  and  consequently  the 
action  In  the  name  of  the  county  was  not 
authorized,  and  could  not  be  maintained. 
Citing  County  of  Montei-ey  v.  Abbott,  77 
Cal.  541,  18  Pac.  Rep.  113,  and  20  Pae.  Rep. 
73.  The  argument  is  faulty  in  two  impor- 
tant respects:  First.  It  is  not  supported 
by  the  case  cited.  In  that  case,  the  ordi- 
nance Involved  provided  that  actions  to 
collect  license  taxes  should  be  commenced 
In  the  name  of  the  people,  and  the  action 
was  commenced  In  the  name  of  the  count.v. 
It  was  held  that  where  a  right  is  given, 
and  a  remedy  provided  by  statute  or  val- 
id ordinance,  the  reme<]y  so  provided  must 
be  pursued,  and  hence  that  the  action 
could  not  be  maintained.  Second.  It 
wholly  Ignores  the  fact  that,  on  the  next 
day  after  section  4045  was  added  to  the 
Code,  another  act  was  passed  by  the  legis- 
lature, commonlv  called  the" County  Gov- 
ernment Act, "  (St.  1883,  p.  299,)  which  oper- 
ated to  supersede  and  repeal  the  said  sec- 
tion, as  has  been  held  by  this  court  in  two 
well-considered  cases, — Ex  parte  Benjamin, 
fi5Cal.310.4Pnc.  Rep.  23,  and  County  of  San- 
ta Clara  v.  Railroad  Co.,  66  Cal. 642,  6  Pac. 
Rep.  744.  By  this  lost  art,  boards  of  super- 
visors in  their  respectlvecoun  ties  are  given 
jurisdiction  and  power,  under  such  limit- 
ations and  restrictions  as  are  prescribed 
bj  law,  "to  license,  for  purposes  of  regula- 
tion and  revenue,  nil  and  every  kind  ol  bus- 
iness not  i)rohlbited  by  law,  and  trans- 
acted or  c«rrie<l  on  in  such  county,  and  all 
shows,  exhibitions,  and  lawful  games  car- 
ried on  therein,  to  fix  the  rates  ol  license 
tax  upon  the  same,  and  to  provide  for  the 
collection  of  the  same,  by  suit  or  other- 
wise. "  Section  25,  Bubd.  27.  It  was,  then, 
under  the  authority  conferred  by  thecoun- 
ty  government  act,  and  not  under  section 
4045  of  the  Political  Code,  that  the  ordi- 
nance In  question  was  passed,  and  thecon- 
tention  of  appellant  upon  this  point  is 
therefore  wholly  without  support.  Of 
course  provision  might  have  been  made  In 
the  ordinance  that  actions  should  be  com- 
menced in  the  name  of  the  people,  as  was 
done  in  the  ordinance  under  review  In  Ex 
parte  Mirande,  78  Cal.  365, 14  Pac.  Rep.  888. 
But  this  was  not  necessary,  as  tbere  was 
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equal  authority  to  provide  that  the  ac- 
tions fihould  be  commenced  In  the  name 
of  the  county.  See  County  of  Santa  Clara 
V.  Railroad  Co,  supra;  County  of  Amador 
V.  Kennedy.  70  Oal.  458, 11  Pac.  Rep.  757; 
County  of  San  Luis  OblBpo  v.  Hendricks, 
n  Cal.  242, 11  Pac.  Rep.  «82.  In  the  last- 
named  case,  It  Is  true,  the  Judgment  for 
the  plaintiff  was  reversed,  hut  It  was  for 
reasons  which  do  not  affect  this  case.  It 
iH  also  claimed  that  the  demurrer  to  the 
complaint  should  have  been  snstained,  be- 
cause it  appeared  therefrom  that  the  de- 
fendant had  not  taken  out  the  license  re- 
quired by  the  ordinance,  and.  In  such  case, 
it  is  said  assumpsit  will  not  lie  to  collect 
the  license  tax.  This  point  la  rested  on 
the  authority  of  City  of  SantaCrnz  v.  Rail- 
road Co.,  5(5  Cal.  14.3,  and  County  of  Mon- 
terey V.  Abbott.  77  Cal.  541, 18  Pac.  Rep.  113, 
and  20  Pac.  Rep.  73.  But  In  the  Santa 
Cruz  Case,  as  waH  said  in  City  of  Los  An- 
geles V.  Railroad  Co.,  61  Cal.  64,  "It  did  not 
appear  that  the  city  of  Santa  Cruz  had 
provlde<l  by  ordinance  for  the  collection 
of  licenses  by  an  ordinary  action,  or  that 
the  city  charter  In  terms  authorized  an 
ordinance  providing  for  the  coUecton  of 
licenses  by  such  action. "  And  in  the  Mon- 
terey Case  It  was  held  that,  where  a  county 
ordinance  imposing  license  taxes  provides 
that  actions  to  collect  the  same  shall  be 
In  the  name  of  the  people,  "the  failure  to 
take  out  a  license  did  not,  of  Itself,  make 
the  defendant  a  debtor  of  the  county  In 
such  sense  that  an  ordinary  action,  in  the 
nature  of  an  action  for  debt,  could  be 
maintained  by  the  county,  as  'the  real 
party  in  intei-est.' "  Evidently  these  cases 
donot  support theclalm  of  appellant;  for, 
as  we  have  seen,  the  ordinance  here  In- 
volved did  expressly  provide  that  the  ac- 
tions should  be  commenced  In  the  name  of 
the  county,  and  this  provision  was  fully 
authorized  by  the  statute. 

As  a  last  ground  tor  reversal,  it  is  urged 
that  the  defendant,  on  payment  of  a  val- 
uable consideration  therefor,  obtained  a 
license  to  transact  Its  business  under  an 
act  of  the  legislature,  passed  In  1878,  enti- 
tled "An  act  creating  a  board  of  bank 
commissioners,  and  prescribing  their  du- 
ties and  powers,"  (St.  1877-78,  p.  740,) 
and  therefore  that  the  county  of  Mendo- 
cino, which  derived  Its  authority  and 
power  from  the  state,  could  not  interfere 
with  this  privilege,  or  restrict  it  by  exact- 
ing another  license  tax  fortransecting  the 
same  business.  Upon  this  point  the 
learned  counsel  admits  that  he  has  been 
unable  to  find  any  authority  either  pro  or 
COB.  In  our  opinion,  no  authority  other 
than  the  statute  is  necessary  to  justify  the 
action  of  the  court  below.  The  county 
government  tict  authorized  the  board  of 
Bupervigors  to  require  license  taxes  to  be 
paid  for  the  privilege  of  carrying  on  in  the 
county  "all  and  every  kind  of  business  not 
prohibited  by  law."  This  statute  fully 
covers  the  case,  and  there  Is,  and  can  be, 
no  pretense  that  it  is  unconstitutional. 
We  advise  that  the  judgment  be  atfirnied. 

We  concur:  Hayne,  C.  ;  Footk,  C. 

Per  CrRiAM.  For  reasons  given  in  the 
foregoing  opinion,  the]  udgmen  t  is  a  ffl  rmed. 
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McCoRMicK  et  ah  v.  Orient  Ins.  Co.    (No. 

12,836.) 

(Sttpj-emc  Court  of  California.    Nov.  3, 1800.) 

Refohmitio;;  of  Insurance  Policy — Waivek  op 
Conditions. 

1.  In  an  action  to  reform  a  flro  policy  which 
.stipnlaies  that,  if  tho  title  of  the  assuivd  is  less 
than  absolute,  it  shall  be  speciflcally  i-epresented 
to  the  company,  plaintiffs  are  not  entitled  to  re- 
lief when  it  appears  tnat  they  were  not  misled  by 
any  acts  or  reprosentatious  of  the  company  or  it« 
azents,  though  they  may  not  have  actually  known 
of  the  existence  of  the  clause  in  question  when 
they  accepted  the  policy  on  property  described  in 
the  application  as  their  own,  when  in  fact  their 
only  luterest  in  it  Mras  that  of  commiss'on  mer- 
chants. 

2.  The  company  does  not  waive  its  right  to 
insist  on  the  forfeiture  of  the  policy  because  of 
such  misrepresentation  by  requesting  tho  assured 
to  produce  their  books,  together  with  the  unin- 
jured property,  after  tho  fire,  as  provided  by  the 
policy,  and  after  it  is  aware  that  the  assured  are 
not  the  absolute  owners. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco;  J.  F.  Sullivan, 
Judge. 

John  H.  Dickinson,  lor  appellants.  Wilt- 
law  M.  PlersoB,  for  respondent. 

Hatnb,  C.  The  original  complaint  In 
this  case  was  to  recover  $2,000  on  a  policy 
of  Insurance.  Afterseveral  years  of  litiga- 
tion, the  plaintiffs  amended  their  com- 
plaint BO  as  to  seek  a  reformation  of  the 
policy,  on  the  ground  of  fraud  and  mis- 
take, and  for  a  decree  upon  it  as  reformed. 
The  trial  court  gave  judgment  for  the  de- 
fendant, and  the  plaintiffs  appeal  upon  the 
Judgment  roll,  without  any  bill  of  excep- 
tions or  statement.  The  policy  contained 
the  following  provision  :  "Any  interest  in 
property  insured  not  absolute,  or  that  is 
less  than  a  perfect  title,  must  be  specifical- 
ly represented  to  the  company,  and  ex- 
pressed in  this  policy  in  writing. "  There 
was  no  indication  in  the  policy  that  the 
plaintiff's  Interest  was  not  an  absolute  in- 
terest. On  the  contrary,  it  stated  that 
the  plaintiffs  were  insured  "on  their  stock 
of  manufactured  manilla  paper,"  etc.,  and 
the  application  (which,  in  our  opinion, 
was  made  by  the  agent  of  the  plaintiffs) 
stated  thesame  thing.  As  a  matter  offact 
the  plaintiffs  were  not  the  owners.  They 
merely  had  the  proi>erty  for  sale  on  commis- 
sion, and  the  defendant  did  not  "have  any 
knowledge  of  the  same,  except  In  so  far  as 
the  same  was  disclosed  and  stated  In  the 
said  application  for  Insurance  and  policy." 
Upon  these  facts  It  Is  plain  that  the  plain- 
tiffs could  not  recover  in  an  action  at  law 
upon  the  policy ;  and  it  was  so  held  on 
appeal  In  a  companion  case,  the  decision 
tn  which  was.  by  stipulation,  to  control 
this  case.  McCormick  v.  Insurance  Co.,  66 
Cal.  362,  5  Pac.  Rep.  617.  After  that  decis- 
ion, the  plaintiffs  here  amended  their  com- 
plaint so  as  to  make  the  suit  for  a  refor- 
mation of  the  policy  by  the  elimination  of 
the  clause  as  to  ownerahlp.  The  grounds 
upon  which  such  reformation  was  sought 
were,  in  substance,  that  the  plaintiffs  did 
not  know  that  the  policy  contained  the 
provision  as  to  ownership;  that  the  de- 
fendant represented  to  them  that  the  in- 
surance was  upon  their  interest  as  corn- 
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mlBBlon  merchants,  and  prepared  the  pol- 
icy in  sacb  a  way  aa  to  mislead,  and  with 
the  intention  of  misleading;  and  that 
plaintiffs  did  not  read  the  policy,  because 
of  their  reliance  upon  the  good  faith  of  the 
defendant  and  its  agents.  With  the  ex- 
ception, however,  of  the  plaintiffs'  actual 
knowledge,  which  la  immaterial  when 
taken  by  itself,  the  truth  of  these  allega- 
tions is  completely  negatived  by  the  flnd- 
IngB,  which,  aa  already  stated,  have  not 
been  attacked.  It  is  plain,  therefore,  that 
the  plaintiffs  made  no  case  for  a  reforma- 
tion of  the  policy.  They  contend,  how- 
ever, that  the  defendant,  by  its  conduct 
after  the  Are,  waived  the  defense  in  ques- 
tion, and  is  estopped  from  refusing  to  pay 
their  claim ;  in  other  words,  that  no  ref- 
ormation of  the  policy  was  necessary. 
We  hardly  think  that  a  party  should  be 
allowed  to  shift  his  ground  so  much.  See 
Washburn  v.  Insurance  Co.,  114  Mhss.  175; 
Tredegar  v.  Wlndus,  L.  R.  19  Eq.  607.  But 
disregarding  this  we  proceed  to  inquire 
whether  there  was  any  waiver  or  estop- 
pel. In  strictness,  the  term  "  waiver "  is 
used  to  designate  the  act,  or  the  conse- 
quences of  the  act,  of  one  side  only,  while 
the  term  "estoppel"  (fn  pals)  Is  applicable 
where  the  conduct  of  one  side  has  induced 
the  other  to  take  such  a  position  that  he 
will  be  injured  if  the  first  be  permitted  to 
repudiate  his  acts;  but  in  the  law  of  In- 
surance the  terms  are  ordinarily  used  in- 
discriminately. See  May,  Ins.  §  503.  In 
this  case  we  see  nothing  which  would 
amount  to  a  waiver  aa  dlstlngulahed  from 
an  estoppel.  The  conduct  claimed  to  con- 
stitute an  eatoppel  was  as  follows :  After 
the  fire,  the  agents  of  the  defendant,  who 
then  knew  of  the  facta  concei*ning  the 
ownership  of  the  property,  requested  the 
plaintiffs  to  produce  their  books,  together 
with  that  portion  of  the  property  which 
had  escaped  damage,  whereupon  the  plain- 
tiffs, "at  considerable  inconvenience  and 
labor,"  produced  their  hooka,  and,  at 
"conalderable  espenso  and  labor,"  pro- 
duced that  portion  of  the  property  which 
had  escaped  damage,  and  had  the  aame 
sorted  and  weighed.  The  defendant  then 
offered  to  pay  f  1,154.54,  which  it  contend- 
ed was  all  the  damage  covered  by  the  pol- 
icy, which  offer  was  refused.  It  is  ad- 
mitted that  "both  parties  acted  in  good 
faith  up  to  the  commencement  of  the  suit." 
It  is  to  be  obeerved  that  there  is  no  ques- 
tion of  any  conduct  of  the  defendant  which 
induced  the  plaintiffs  to  omit  anything  es- 
sential, or  to  do  anything  prejudicial,  to 
the  validity  of  the  policy,  either  before  or 
after  the  loss.  There  waa  simply  a  request 
to  be  shown  the  books,  and  a  request  to 
produce  the  property  not  damaged,  a  cora- 
Iillance  with  these  requests,  and  an  offer 
to  pay  a  part  of  the  claim.  So  far  as  the 
request  for  the  books,  end  the  production 
of  them,  are  concerned,  we  do  not  think 
ttiat  the  act  is  of  such  a  nature  that  it 
ought  to  estop  the  defendant  from  relying 
upon  a  valid  defense.  It  is  not  more  ard- 
uous in  character  than  the  making  of  an 
affidavit  as  to  the  circumstances  of  the 
loss;  and,  upon  the  former  appeal,  in  the 
companion  case.  It  waa  held  that  the  mak- 
ing of  such  an  affidavit,  followed  by  the 
offer  to  pay  a  part  of  the  claim,  did  not 


operate  aa  an  estoppel.  66  Cal.  864,  365,  5 
Pac.  Rep.  619.  That  case  Is  not  over- 
ruled by  Wheaton  v.  Insurance  Co., 76  Cal. 
432,  433,  18  Pac.  Rep.  758,  as  supfosed  by 
the  counsel  for  the  plaintiffs.  Wba.t  la 
said  in  the  latter  case  concerning  the  for- 
mer in  this  connection  relates  simply  to 
the  power  of  a  general  agent  to  make  a 
waiver  under  certain  conditions,  iiod  was 
put  in  merely  by  way  of  guarding  against 
an  unwarranted  implication.  Now  the 
only  thing  in  which  the  case  before  us  can 
be  argued  to  be  materially  different  from 
the  case  on  the  other  appeal  is  that  it  now 
appears  that  the  plaintiffs,  at  "consider- 
able expense  and  labor, "  produced  that 
portion  of  the  property  which  had  escaped 
damage,  and  bad  the  same  sorted  and 
weighed.  But  we  do  not  think  that  this 
worked  an  estoppel.  An  essential  element 
of  eatoppel  of  this  character  is  that  one 
party  should  have  relied  upon  the  conduct 
of  the  other, and  been  induced  by  It  to  put 
IiimHelf  in  such  a  position  that  be  would 
be  Injured  if  the  other  should  be  allowed 
to  repudiate  his  action.  Bogg:s  v.  Mining 
Co.,  14  Cal.  867,  368.  This  essential  element 
does  not  appear  from  the  flndings.  It  is 
found  that  the  request  was  made,  and 
that  the  plaintiffs  subsequently  did  the 
things  requested.  Butit  is  not  fouad  that 
the  acts  were  induced  by  the  request.  As 
a  matter  of  evidence,  one  might  possibly 
be  Inferred  from  the  other;  but  mere  mfer- 
ence  of  that  character  does  not  supply  the 
place  of  a  finding.  And  in  this  case  it  ap- 
pears from  other  parts  of  the  record  that 
no  such  inference  could  be  drawn,  and 
that  the  element  in  question  did  not  exist, 
for  the  things  which  were  done  by  the 
plaintiffs  were  requlre<l  by  the  contract  to 
be  done.  The  plaintiffs  were  simply  com- 
plying with  their  contract;  and,  as  their 
position  was  that  the  defendant  was  lia- 
ble in  an  action  at  law  for  the  full  amount 
of  the  claim,  it  Is  manifest  that  they 
would  have  done  tlie  things  anyway.  In 
view  of  this,  it  seems  idle  to  say  that  they 
were  induced  by  the  conduct  of  the  defend- 
ant to  incur  expense  in  producing  the 
goods,  and  having  them  sorted  and 
weighed.  This  precise  point  was  decided 
by  the  case  of  Wheaton  v.  insurance  Co., 
anpra.  That  case  went  further  than  is  re- 
quired here,  because  there  the  time  to 
make  preliminary  proofs  had  expired,  and 
it  was  afterwards  that  the  request  to 
make  them  was  made,  and  the  jury  found 
that  the  insured  was  put  to  trouble  and 
expense  in  complying  with  the  request, 
and  that  except  for  It  he  would  have 
abandone<l  the  claim.  But  it  was  held 
that  this  finding  was  not  justified  by  the 
evidence, from  which  nothing  appeared  ex- 
cept the  request,  and  the  subsequent  per- 
formance of  the  acts  requested ;  and  the 
court,  per  McKi.nbtry,  J.,  said:  "His  ac- 
tion is  to  be  referred  to  the  contract ;  his  mo  • 
tive  to  the  necessity  of  making  the  proofs 
as  a  preliminary  to  securing  the  Insurance. 
After  be  was  requested  to  make  the  proofs 
be  bad  agreed  to  make,  he  made  them ; 
but  the  statement  that  he  was  Induced  to 
make  them  by  the  request  is  only  a  post 
hoc  ergo  propter  hoc."  Upon  the  record 
before  us,  we  do  not  see  anything  to  estop 
the  defendant  from  relying  upon  the  defense 
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referred  to,  which,  as  we  have  seen,  was 
clearly  made  out.  We,  therefore,  advise 
that  the  judgment  be  affirmed. 

Weconcnr:  Belchkh.C.C;  Vanclibf.C. 

Pek  C'driam.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  is  af- 
firmed. 


McCoKvicK  et  ai.  v.  XJkioh  Iot.  Co.  (No.  13,887.) 
(Supreme  Court  of  CcUlfomla.    Nov.  8, 1890.) 

Commissioners'  decision.  Department  3.  Ap- 
peal from  8ui)erior  cxiurt,  oltv  and  county  of  San 
Francisco;  J.  P.  Sullivan,  Judge. 

John  H.  DUMnson,  for  appellants.  WUHam 
Jf .  Plerson,  for  respondent. 

Hatwe,  C.  Tlie  ludgTnent  In  this  case  sbould 
be  afBrmed  on  the  authority  of  HcCormlolc  v. 
Insurance  Co.,  ante,  1003,  (]ust  decided.)  It  is 
contended  that  tliat  case  is  nnlike  this  in  two 
particulars,  viz. ,  the  provision  as  to  ownership, 
and  a  provision  as  to  the  indorsement  of  a  waiver 
on  the  policy;  but,  so  far  as  the  case  before  us  is 
concerned,  we  do  not  think  that  the  provision  as 
to  ownership  is  different  in  effect,  and  we  did 
not  rest  our  opinion  in  the  other  case  upon  the 
provision  as  to  waiver,  above  referred  to.  We, 
therefore,  advise  that  the  ]ndgment  be  affirmed. 

We  ooncor:    Bblcheb,  O.  C.  ;  Vakcusp,  C. 

Peb  CintiAM.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  is  alBrmed. 


McCoBMicK  et  aU  v.  Sprikopibld  Ins.  Co.    (No. 
12,838.) 

(Supreme  Cowrt  of  California.    Nov.  3,  1890.) 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  city  and  county  of  San 
liancisco;  J.  F.  Bullivas,  Judge. 

John  H.  Dicklnsmi,  for  appellants.  Willtam 
M.  Pierton,  for  respondent. 

Hatnb,  C.  This  case  is  not  materially  diflo?- 
ent  from  McCormlck  v.  Insurance  Co.,  ante,  1008, 
(just  decided;)  and  upon  the  authority  oi  that 
case  we  advise  that  the  judgment  should  be  af- 
&'med. 

We  concur:    Belcheb,  0.  C. ;  Vakclibf,  C. 

Per  Ccriav.  For  the  reasons  given  in  the 
foregoing  opinion  the  judgment  is  affirmed. 


88  Cal.  m 

James  t.  Yaeger.    (No.  13,940.) 

(Supreme  Court  of  California.    Oct.  21, 1890.) 

Neootiable  Instbumekts — Bona  Fide  Purcbaseb. 

1.  One  who  buys  a  note  after  maturity,  from 
onn  of  the  makers  thereof,  is  presumed  to  take  it 
with  knowledge  of  all  the  facts,  and,  where  it  has 
been  paid,  he  cannot  sue  thereon. 

2.  Civil  Code  Cal.  §  1774,  which  provides 
that  "one  who  sells  or  agrees  to  sell  an  Instru- 
ment purporting  to  bind  any  one  to  the  perform- 
ance of  an  act,  thereby  warrants  that  he  has  no 
knowledge  of  any  facts  which  tend  to  prove  it 
worthless, "  applies  only  to  the  transfer  of  paper, 
in  due  course,  and  to  an  innocent  holder. 

Department  1.  Appeal  from  superior 
court,  Orange  county;  J.  W.  Towneb, 
Jndjfe. 

CharlesS.  AfcK'e/vwj'.fopappellant.  Rich- 
ard Melrose  and  E,  A,  Menerve,  for  re- 
spondent. 

Works,  J.  This  action  was  brought  by 
the  respondent,  as  indorsee,  against  the 


appelant  and  two  others,  on  a  non-nego- 
tiable, joint  and  several  promisBory  note. 
The  other  makers  of  the  note  denied  the 
assignment  to  the  respondent,  and  set  up 
affirmatively  that  the  note  had  been  fully 
pnid  by  the  appellant.  The  appellant  an- 
swered, admitting  the  execution  of  the 
note  by  himself  and  the  other  defendants, 
but  denied  that  the  payee  of  the  note  had 
ever  assigned  or  delivered  the  same  to  the 
respondent,  and  alleged  that  he  had  fully 
paid  the  note  to  the  payee,  and  taken  it 
up;  that  he  thereby  became  entitled  to 
contribution  from  his  co-makers;  that  he 
was  only  a  surety  on  the  note  for  the 
other  makers,  which  was  known  to  the 
plaintiff;  and  that  be  sold  his  right  to 
contribution  to  the  plaintiff,  and  nothing 
more,  and  assigned  and  delivered  the  note 
to  htm  for  the  purpose  of  securing  the 
same.  At  the  trial,  it  appearing  that  the 
appellant  had  in  fact  fully  paid  the  note 
to  the  payee  upon  Its  maturity,  and  taken 
it  up,  the  court  granted  a  nonsuit  as  to 
the  other  defendants,  who  were  the  princi- 
pals on  the  note,  and  the  plaintiff  amend- 
ed his  complaint  by  adding  thereto  the  fol- 
lowing allegations:  "(2)  That  on  or 
about  the  29th  day  of  November,  1889,  the 
said  defendant,  C.  Gomber,  paid  the  prin- 
cipal sum  of  said  promissory  note,  and  the 
interest  due  thereon,  to  the  said  H .  Werder, 
and  that  thereupon  the  said  Werder  de- 
livered the  said  promissory  note  to  the  de- 
fendant, C.  Gomber;  and  afterwards,  to 
wit,  on  or  about  the  4th  day  of  December, 
1889,  the  said  defendant,  Gomber,  sold  and 
delivered  said  note  for  a  valuable  consid- 
eration to  the  said  plaintiff.  (3)  Thatsince 
the  said  4th  dny  of  December,  1889,  no  part 
of  the  said  principal  sum  of  said  promis- 
sory note,  nor  of  the  interest  due  thereon, 
has  been  paid  by  said  defendant,  Gomber, 
or  at  all."  Upon  the  issues  thus  formed 
the  court  below  tried  the  cause,  and  found 
the  execution  of  the  note,  as  alleged,  the 
payment  of  It  to  the  payee  by  the  appel- 
lant, and  its  delivery  to  him;  that  be 
afterwards  sold  the  note  to  the  plaintiff, 
and  has  not  since  paid  it  the  second  time ; 
and  upon  these  flndings  rendered  Judg- 
mentagainst  the  appellant  for  the  amount 
of  the  note  and  interest. 

It  is  contended  by  the  appellant  that 
the  flndings  of  the  court  do  not  sustain 
the  judgment.  In  this  contention  we  folly 
agree  with  counsel  tor  appellant.  By  the 
payment  to  the  payee  the  note  became  ex- 
tinct, and  ceased  to  be  a  binding  obliga- 
tion. Code  Civil  Proc.  §  1473;  Wright  v. 
Mix,  76  Cal.  465, 18  Pac.  Rep.  645.  And  a 
purchaser  of  the  noteaftermaturlty— orin 
this  instance,  the  note  being  non-negotia- 
ble, whether  the  purchase  was  before  or 
after  maturity— took  it  subject  to  the  de- 
tense  of  payment.  Elgin  v.  Hill,  27  Cal. 
373.  Having  been  paid  it  became  niactua 
officio,  and  no  action  could  be  maintained 
upon  it.  Gordon  v.  Wansey,  21  Cal.  79.  If 
the  respondent  had  been  an  Innocent  pur- 
chaser, it  would  have  been  different.  But 
hete,  not  only  was  the  note  non-negotia- 
ble and  the  purchase  by  the  respondent 
after  maturity,  but  his  purchasewas  from 
one  of  the  makers  of  the  note.  This  was 
sufficient  to  put  him  upon  inquiry.  But  it 
must  be  presumed,  in  this  case,  that  the 


Digitized  by 


Google 


1006 


PACIFIO  REPORTER.  Voi,.  24. 


(Cal. 


respondent  took  the  note  with  full  knowl- 
edge of  all  the  fflcts.  Ip  his  amended  com- 
plaint he  alieRee  the  facts,  hut  does  not 
allege  that  he  had  no  knowledge  thereof  at 
the  time  the  note  came  Into  his  hands. 
And,  as  we  have  said,  the  mere  fact  that 
the  note  was  in  the  hands  of  one  ot  the 
makers,  after  maturity,  was  sufficient  no- 
tice to  him  that  it  bad  heeu  paid  and 
taken  np.  We  do  not  overlook  the  fact  con- 
tended for  by  the  respondent,  that  a  nego- 
tiable note  may,  under  certain  circum- 
Htances,  be  enforced  against  certain  jjar- 
tles  to  it  after  payment.  But  thlR  is  not 
one  of  the  cases.  The  purchaser  of  a  note 
from  the  maker,  after  maturity,  cannot 
claim  to  be  an  innocent  holder,  nor  can  he 
claim,  as  against  the  maker  or  any  one 
else,  that  the  note  has  not  been  extin- 
guished, if  it  has  in  fact  been  paid. 

But  it  is  contended  that  the  maker  who 
again  puts  out  the  note  is  estopped  to 
deny  its  genuineness,  or  to  set  up  the  de- 
fense of  its  extinguishment  by  payment. 
We  do  not  think  so  under  the  circumstan- 
ces of  this  case.  There  is  no  allegiition  or 
finding  that  the  respondent  was  ignorant 
ot  any  of  the  facts,  or  that  he  was  misled 
by  any  representations  of  the  appellant, 
or  otherwise.  This  being  so,  there  is  no 
element  ot  estoppel  in  the  case.  Counsel 
for  respondent  rely  upon  section  1774,  Civil 
Code,  which  provides:  "One  who  sells  or 
agrees  to  sell  an  Instrument  purporting  to 
bind  any  one  to  the  performance  ot  an  act 
thereby  warrants  that  he  has  no  knowl- 
edge of  any  facts  which  tend  to  prove  it 
worthless,  such  as  the  insolvency  of  any  of 
the  parties  thereto,  where  that  is  mate- 
rial, the  extinction  of  its  obligations,  or  its 
invalidity  for  any  cause."  But  this  sec- 
tion only  applies  to  the  transfer  of  paper,  in 
due  course,  and  to  an  Innocenttaker.  This 
must  be  so  necessarily,  else  all  the  legisla- 
tion for  the  protection  of  an  Innocent  holder 
of  commercial  paper,  as  between  him  and 
his  assignor,  would  be  unnecessary,  and 
an  indorsee  with  knowledge  would  be 
protected  equally  with  a  purchaser  for 
value,  and  without  notice.  Judgment 
reversed,  and  cause  remanded  for  a  new 
trial. 

We  concur:    Fox,  J. ;  Paterbon,  J. 


85  Cal.  431 

People  v.  Nelson.    (No.  20,628.) 

(Supreme  Court  of  Calif  omia.    Sept  1, 1890.) 

Cbiminai,  La.w— Robbbby— Kvidbnce. 

1.  On  trial  for  robbery,  where  it  appears  that 
the  crime  was  committed  on  the  prosecuting  wit- 
ness and  another,  who  met  in  town,  and  then 
drove  out  to  the  ranch  of  the  witness,  and  that 
during  the  drive  the  robbery  occurred,  the  wit- 
ness, after  stating  where  and  when  be  met  his 
companion,  can  testify  that  they  took  a  journey 
on  that  day,  such  statement  being  preliminary 
to  the  ensuing  examination. 

i.  Such  witness  can  testify  tliat  after  robbing 
him  defendant  proceeded  to  rob  his  companion, 
as  such  evidence  is  part  of  the  res  gestce,  and  does 
not  tend  to  establish  another  and  distinct  offense. 

S.  An  exception  to  testimony  cannot  be  taken 
for  the  first  time  by  a  motion  to  strike  out. 

4.  Where  a  non-resident  witness  for  the  pros- 
ecation,  who  gave  his  testimony  at  the  prelimi- 
nary examination,  told  the  prosecuting  attorney 
that  he  did  not  expect  to  remain  in  the  state 
more  than  10  days  longer,  hut  that,  if  he  did,  he 


would  notify  him,  and  he  has  not  been  heard  of 
since,  his  deposition,  correctly  taken  at  the  pre- 
liminary examination,  is  admissible  under  Pen. 
Code  Cal.  S  686,  providing  that  the  testimony  of  a 
witness  taken  at  the  preliminary  examination 
may  be  read  at  the  trial,  when  it  is  shown  that 
he  cannot,  with  due  diligence,  be  found  within 
the  state. 

5.  The  grounds  of  an  objection  to  the  admis- 
sion of  evidence  must  be  specified,  otherwt.se  an 
exception  to  its  admission  will  not  l>e  regarded 
on  appeal. 

U.  Ihe  erroneous  admission  of  evidence  is  not 
ground  for  reversal  when  it  is  not  prejudicial  to 
defendant. 

7.  Evidence  of  defendant's  absence  from  the 

Slaco  where  the  crime  was  committed  is  not  a 
ofense,  but  it  is  admissible  to  establish  a  de- 
fense; and,  if  a  reasonable  doubt  is  created  by 
the  evidence,  defendant  should  be  acquitted. 

8.  In  order  to  convict  on  circumstantial  evi- 
dence alone,  the  circumstances  proved  "must  con- 
cur" to  show  that  he  oommitted  the  crime,  and 
"must  bo  inconsistent"  with  any  other  rational 
conclusion. 

9.  A  new  trial  on  the  ground  of  newly-dis- 
covered evidence  is  properly  refused  when  it  is 
not  shown  why  the  evidence  was  not  produced  at 
the  first  trial. 

Commissioners' decision.  In  bank.  Ap- 
peal Irom  superior  court,  Sacramentocoun- 
ty;  Jon.\  W.  Armstrong.  Judge. 

W.  A.  Anderson  and  J.  C.  Tubbs,  for  ap- 
pellant. George  A.  Johnson,  Atty.  Gen., 
for  the  People. 

Bbi.chek,  C.  C.  The  defendant  was  con- 
victed of  the  crime  of  robbery,  and  he  ap- 
peals from  the  judgment  and  an  order  de- 
nying him  a  new  trial.  Numerous  errors 
in  the  admission  of  evidence,  and  In  the  re- 
fusal to  give  certain  instriictinns.as  asked 
by  defendant,  are  assigned,  and,  in  order  to 
make  clear  the  points  presented,  a  brief 
Rtntement  of  the  facts  should  he  made. 
The  offense  charged  was  committed  by 
stopping  one  Thomas  Davis  on  the  high- 
way, and  taking  from  him  his  watch  and 
cliain,  and  a  small  amount  of  money .  Davis 
was  the  foreman  of  a  ranch,  situated  on 
the  north  side  ot  the  American  river,  in 
Sacramento  county,  and  on  the  3d  day  of 
July.  1889,  was  in  the  city  ot  Sacramento 
to  obtain  supplies  for  the  ranch.  He  met 
there  one  John  (Jownie,  who  had  recently 
come  to  this  state  from  Iowa,  and  took 
him  into  his  buggy,  and  then  drove  across 
the  river  towards  the  ranch.  Shortly  aft- 
er passing  the  river,  and  at  about  '1 
o'clock  In  the  afternoon,  or  a  little  later, 
he  was  stopped  on  the  road  by  a  man 
who  came  out  of  the  brush,  and,  present- 
ing a  revolver,  told  him  to  halt,  and  to 
strip  his  pockets,  and  throw  out  his  watch, 
quick.  Davis  threw  hie  watch  and  money 
on  the  ground,  and  the  robber  then  turned 
bis  pistol  on  Cowaie,  and  told  him  to  de- 
liver up  his  money.  Cownle  threw  out 
his  purse,  and  was  then  told  to  give  np 
his  watch,  and  be  quick  about  it,  or  he 
would  shoot,  and  Cownle  threw  down  his 
watch  and  chain.  The  robber  then  told 
Davis  to  go  on,  and  be  drove  rapidly  to 
the  ranch,  about  three  miles  away.  On 
arriving  there,  be  had  one  Phil  Johnson 
telephone  to  thesberlfl  In  Sacramento  that 
he  hrtd  been  robbed  across  the  American 
river,  and  to  come  out.  The  sheriff  tele- 
phoned back  to  Davis  to  meet  him,  and 
Davis,  Johnson,  and  Cow^nle  at  once  went 
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back  and  met  the  sherlR  and  two  dep- 
utes near  the  place  of  tbe  robbery.  DariH 
then  told  the  Rheritf  who  he  thought  had 
robbed  bim,  and  the  officer  went  to  a  milk 
ranch,  nor  tar  away,  and  there  found  and 
arrested  the  defendant.  At  the  trial, 
Davis  was  called  as  a  witness  for  the  pros- 
ecution, and,  aftertelllng  where  and  when 
he  met  Cownie.  he  was  asked:  "State 
whether  you  and  he  took  any  journey  on 
that  day."  Counsel  for  defendant  objected 
to  the  question  as  Irrelevant,  Immaterial, 
and  Incompetent,  and  the  objection  was 
overruled.  This  ruling  is  assigned  as  er- 
ror, but  we  think  it  proper.  The  ques- 
tion was  merely  preliminary  to  the  further 
examination.  The  same  witness,  after 
stating  how  he  was  made  to  give  up  his 
watch  and  money,  was  asked :  "'What oc- 
curred after  you  had  given  all  the  proi)- 
ertythat  you  had?"  The  answer  was: 
••  Well,  he  turned  his  attention  then  to  Mr. 
Cownie,  and  he  pointed  liis  gun  nt  him. 
Question.  What  kind  of  a  gun  was  it? 
Answer.  It  was  a  pistol.  "  This  testimony 
was  objected  to  on  the  ground  that  it  was 
irrelevant  and  incompetent,  because  it 
tended  to  show  thecommission  of  another 
distinct  offense.  The  objection  was  over- 
ruled, and  an  exception  reserved.  We  see 
no  error  in  this  rnling.  The  robbery  of 
both  parties  was  practically  one  act,  and 
the  testimony  was  admissible  as  part  of 
the  res  ^estx.  Further  along,  after  the 
witness  had  stated  that  he  had  PhilJobn- 
son  telephone  to  tbe  sheriff,  he  was  asked 
the  following  questions:  "Did  you  tell 
him  what  occurred  before  you  tele- 
phoned ?  "  "  What  did  you  tell  him  to  tele- 
phone?" "Did  you  tell  him  who  to  look 
for?"  Each  of  these  questions  was  ob- 
jected to  as  irrelevant  and  immaterial, 
and  the  objections  were  overruled.  It  is 
claimed  that  these  rulings  were  erroneous, 
but.  as  shown  by  the  record,  no  answers 
were  given  to  the  first  and  third  ques- 
tions, and  the  answer  to  the  second  was 
only:  "I  told  him  to  telephone  to  the  sher- 
iff that  I  was  robbed.  Q.  What  else,  any- 
thing? A.  And  across  the  American  river, 
and  for  him  to  come  out. "  We  are  unable 
to  see  that  tbe  defendant  was  in  any  way 
prejudiced  by  the  rulings.  Tbe  witness 
was  also  asked:  "Q.  Didn't  you  know 
the  man  then  that  had  robbed  you?  A. 
Yes,  I  had  recognized  him.  Yes,  sir.  Q. 
Did  you  tell  anything  to  that  effect  to  the 
sheriff?  A.  No:  and  he  telephoned  back 
to  me  to  meet  bim,  and  me  and  Phil  John- 
son and  Mr.  Cownie  turned  around  after 
they  said  they  were  going  out. "  The  de- 
fendant moved  to  strike  out  this  testi- 
mony as  irrelevant  and  incompetent  and 
hearsay.  The  motion  was  denied,  and  an 
exception  taken.  The  answer  to  this 
point  is  that  an  objection  to  testimony 
cannot  be  taken  for  the  first  time  by  a 
motion  to  strike  it  out.  People  v.  Long, 
48  Cal.  444;  People  v.  Rolfe,  61  Cal.  540. 

At  the  preliminary  examination  of  the 
defendant,  John  Cownie  was  a  witness  for 
the  prosecution,  and  his  testimony  was 
correctly  taken  down  by  a  reporter.  At 
the  trial,  tbe  district  attorney  proposed 
to  read  this  testimony,  and  counsel  for  de- 
fendant objected  to  hie  doing  so  on  the 
ground  that  it  was  incompetent,  no  rea- 


son having  been  given  why  the  witness 
himself  was  not  present.  The  district  at- 
torney was  then  swoni,  and  testified: 
"  Mr.  Cownie  informed  me  that  it  was  his 
intention  to  leave  the  state  in  about  two 
weeks.  If  he  didn't  leave  he  would  notify 
me  as  to  his  whereabouts.  I  received  no 
notification  from  him,  and  itismy  best  be- 
lief that  he  has  returned  to  Iowa.  The 
Court.  When  this  testimony  was  taken, 
where  did  the  witness  go,  or  did  he  state 
where  he  was  going?  Answer.  He  said 
he  did  not  know  wliere  he  would  go.  He 
said  it  was  probable  he  might  go  up  the 
Sacramento  road,  and  from  there  go  on 
to  Oregon.  He  said  he  might  go  to  San 
Francisco,  and  he  hadn't  yet  made  up  his 
mind.  He  might  take  the  steamer  back, 
or  he  might  go  back  by  the  SoutheiTi 
road,  but  he  hadn't  made  up  his  mind,  but 
it  was  his  intention  not  to  stay  in  the 
state  more  than  ten  days  or  two  weeks. 
I  said,  'Tlie  case  might  be  set  for  trial 
at  any  time,  and  your  presence  desired,  if 
you  are  in  tiie  state.'  He  said:  'if  I  re- 
main here  more  than  two  weeks,  I  will  let 
you  liave  notice  of  my  whereabouts.'  I 
have  no  knowledge  of  where  the  man  is 
to-day,  unless  he  Is  at  home,  at  Des  Moines, 
Iowa.  1  could  not  issue  a  subpoena,  be- 
cause I  had  no  idea  where  to  send  it,  and 
could  have  no  idea.  I  will  further  state 
that  Mr.  Cownie  told  mo  It  was  his  inten- 
tion not  to  return  to  the  state  of  Califor- 
nia." The  objection  was  then  overruled, 
and  an  exception  reserved.  The  Penal 
Code,  §  68(t,  provides  that  in  a  criminal  ac- 
tion the  defendant  is  entitled  "to  be  con- 
fronted with  the  witnesses  against  him,  in 
the  presence  of  the  court,  except  that 
where  the  charge  has  been  preliminarily 
examined  before  a  committing  magistrate, 
and  the  testimony  taken  down  by  ques- 
tion and  answer  in  the  presence  of  the  de- 
fendant, who  has.  either  in  person  or  by 
counsel,  cross-examined,  or  had  an  oppor- 
tunity to  cross-examine,  the  witness, 
*  *  *  the  deposition  of  such  witness 
may  be  read,  upon  its  being  satisfactorily 
shown  to  the  court  that  he  is  dead  or  in- 
sane, or  cannot,  with  due  diligence,  be 
found  within  the  state."  It  is  claimed 
that  this  ruling  was  erroneous,  because 
it  did  not  appear  that  any  eSort  had  been 
made  to  ascertain  whether  the  witness 
was  still  in  this  state,  or  had  returned  to 
his  home  in  Iowa;  but  we  think  the 
sworn  statements  of  thedlstrlct  attorney, 
in  the  absenceof  anything  tothecoutrary, 
were  sufficient  to  justify  the  court  in  con- 
cluding that  the  witness  had  left  the  state, 
and  could  not  by  any  diligence  have  been 
produced  at  the  trial. 

In  the  testimony  of  the  witness  Cownie, 
the  following  occurs:  "Question.  I  will 
ask  you  this:  Did  he  mention  to  you,  did 
he  state  as  a  fact  to  yon,  any  time  after 
that,  that  he  recognized  the  man?  An- 
swer. We  had  not  driven  forty  rods  until 
Mr.  Davis  said:  'I  know  that  man.  I 
know  that  voice.  I  know  who  robbed  us. 
Just  lot  me  think,— let  me  think.'  I  was 
letting  him  do  as  much  thinking  as  he 
pleased,  for  I  was  doing  considerable  my- 
self, and  was  not  speaking.  He  said,  'Let 
me  think.'  I  had  not  spoken  yet.  I  was 
thinking,   too.    Q.  When  did  he,  if   any 
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time,  state  that  he  knew  who  it  was?  A. 
He  epoke  before  we  were  at  the  end  of  the 
trestle.  He  said, 'I  know  that  man.'  Q. 
Where  did  he  fix  the  man?  A.  He  said  he 
was  a  painter.  He  said:  'I  know  that 
voice.  That  is  the  voice  ot  the  man  that 
done  some  painting  for  ns.'  He  said :  '  He 
painted  this  buggy  we  are  riding  in.' "  At 
the  conclusion  of  the  testimony  of  the  wit- 
ness, the  following  objections,  motions, 
and  exceptions  are  shown  by  the  record : 
"Counsel  for  the  defendant  objected  to  the 
question  asked  in  the  deposition  as  to 
whether  Davis  recognized  the  man.  The 
objection  was  overruled,  and  counsel  for 
defendant  excepted.  Counsel  for  the  de- 
fendant moved  to  strikeout  tbeanswer  to 
that  question  after  the  answer  was  made. 
Motion  denied.  Counsel  for  the  defendant 
excepted.  Counsellor  the  defendant  moved 
at  the  time  of  reading  to  strike  out  the 
answer,  'I  know  that  man.'  Motion  de- 
nied. Defendant  excepted.  Counsel  for  de- 
fendant moved  to  strike  out  the  expres- 
sion of  the  witness, 'That  is  the  voice  of 
the  man  that  done  some  painting  for 
OS.  He  painted  this  bui^y  we  are  rid- 
ing in.'  Motion  denied.  Defendant  ex- 
cepted." It  la  claimed  that  the  conversa- 
tion l>etweeu  Davis  and  Cownle  was  inad- 
missible, and  that  the  court  erred  in  its 
rulings  to  the  prejudice  of  defendant.  The 
answer  to  this  point  is  that  no  ground  of 
objection  to  the  first  question  was  stated, 
and  the  well-aettled  rule  is  that  a  general 
objection  to  the  admission  of  evidence  is 
Insufflcient.  "A  party  objecting  to  evi- 
dence must  specify  the  ground  of  his  ob- 
jection. People  V.  Manning,  48  Cal.  835.  If 
be  does  not,  there  is  no  error  in  overrul- 
ing his  objection,  and  an  exception  taken 
to  the  ruling  is  not  revisable  on  appeal. 
Winans  v.  Hassey,  48  Cal.  635. "  People  v. 
Chee  Kee,  61  Cal.  404.  And  as  to  the  mo- 
tions to  strike  out,  it  does  not  appear 
from  the  record  that  any  objection  to  the 
testimony  was  taken  at  the  preliminary 
examination,  or  at  the  trial,  and,  in  such 
case,  as  we  have  seen,  a  motion  to  trtrlke 
out  will  not  t>c  entertained.  Besides,  no 
grounds  for  the  motions  were  stated. 

John  Morrison  was  called  as  a  witness 
(or  the  prosecution,  and  testified  that  he 
kept  a  saloon  on  the  north  side  of  the 
American  river,  and  that  the  defendant 
came  to  his  saloon  at  about  12  o'clock  ou 
the  3d  of  July,  that  be  did  not  notice 
how  defendant  was  dressed;  and  that  he 
testified  in  the  justice's  court.  He  was 
then  asked:  "Recall  to  your  memory 
whether  yuu  didn't  testify  there  as  to  the 
clothes  that  he  had  on."  Counsel  for  de- 
fendant "objected  to  the  attorney  calling 
the  attention  of  the  witness  to  that  testi- 
mony, or  to  any  testimony."  The  objeo- 
tlon  wus  overruled,  and  an  exception  tak- 
en. The  answer  was:  "  I  remember  testi- 
fying. I  testified  that  I  didn't  know  what 
clothes  be  had  on  when  he  went  on,  but  I 
noticed  the  clothes  after  he  waH  arrested. " 
The  witness  went  on  to  state  that  he  saw 
Mr.  Davis  drive  past  at  a  pretty  good  gnlt, 
going  north,  and  that  he  reiuemliered 
nhen  he  came  back.  He  was  then  asked : 
"Did  Mr.  Davis  communicate  to  you  the 
fact  that  a  robbery  had  been  committed?" 
This  question  wqs  objected  to  as  irrele- 


▼ant  and  immaterial,  and  tbe  objection 
was  overruled.  The  answer  was,  "Yes, 
sir. "  It  is  claimed  that  these  two  mlings 
were  erroneous ;  but  conceding  them  to  be 
so,  we  are  unable  to  see  that  the  defendant 
was,  or  could  have  been,  in  any  way, 
prejudiced  by  them.  They  are  therefore 
not  cause  for  a  reversal  ot  tbe  judgment. 

It  is  further  contended  that  the  verdict 
of  the  jury  was  contrary  to  the  evidence, 
and  that  the  fnrorsmust  have  been  con- 
trolled by  prejudice  or  passion.  But 
there  was  direct  and  positive  testimony 
that  the  offense  charged  was  committed, 
and  tha  t  tbe  defendant  was  the  party  who 
committed  it.  There  was  also  circumstan- 
tial evidence  tending  strongly  to  the  same 
end.  Whether  the  defendant  was  guilty 
or  not  was  therefore  a  question  for  the 
jury,  and  the  verdict  cannot  be  disturbed 
on  the  ground  that  it  was  not  justified 
by  the  evidence.  It  should  be  added  that 
we  see  nothing  in  the  record  tending  to 
show  that  the  jnry  was  at  all  influenced 
by  passion  or  prejudice. 

Counsel  for  defendant  requested  the 
court  to  give  to  the  Jnry  the  following  in- 
structions: "When  a  criminal  charge  is 
sought  to  be  proved  by  circumstantial  evi- 
dence, the  proof  must  be  consistent  with 
defendant's  guilt,  and  inconsistent  with  ev- 
ery other  rational  conclusion.  Each  ra- 
tional fact  going  to  make  up  tbe  chain  of 
circumstances  must  be  proved  to  a  moral 
certainty,  and  beyond  all  reasonable 
doubt.  The  evidence  must  be  sucli  as  to 
exclude  the  probability  of  any  other  hy- 
pothesis being  true,  and,  if  the  evidence 
does  not  establish  this  absolutely  to  moral 
certainty,  then  the  Jury  must  acquit." 
"The  Identity  of  the  accused  must  be  es- 
tablished to  an  absolute  moral  certainty, 
and  every  fact  and  circumstance  must  be 
established  to  the  same  degree  of  certain- 
ty as  the  main  fact,  which  tliese  independ- 
ent cii'cumstances, taken  together,  tend  to 
establish.  If  this  certainty  is  not  proven, 
then  the  jury  must  acquit  the  defendant." 
The  court  struck  out  the  word  "absolute" 
in  the  first  of  these  Instructions,  and,  as 
thus  amended,  gave  it  to  the  jury ;  and  it 
refused  to  give  the  second.  There  was  no 
error  in  this.  In  People  ▼.  Davis,  8*  Cal. 
440, 1  Pac.  Rep.  889,  an  instruction  was 
asked  by  the  defendant  in  regard  to  circum- 
stantial evidence,  which  stated  that  "tha 
hypothesis  contended  for  by  the  prosecu- 
tion must  be  established  to  an  absolute 
moral  certainty,  to  the  entire  exclusion  ot 
any  rational  probability  of  uny  other  hy- 
pothesis being  true,  or  the  jury  must  find 
the  defendant  not  guilty."  The  instruc- 
tion was  refused,  and  in  this  court  it  was 
said:  " A  phlioiogist  may  be  able  to  say 
that  the  word  '  absolute,'  in  the  Instruc- 
tion requested  and  rejected,  adds  no  force 
to  the  words 'moral  certainty.'  But  the 
word  suggests  a  degree  of  certainty  great- 
er than  that  moral  certainty  wliich  can 
be  reached  upon  such  evidence  as  is  secur- 
able  in  courts  of  justice.  If  the  learned 
judge  of  the  court  tidow  had  stricken  out 
the  word 'absolute,'  we  certainly  could 
not  have  held  that  it  was  error  on  bis 
part.  It  follows  that  it  was  not  error 
to  decline  to  give  the  instruction  as  it 
was  presented, " 
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The  defendant  also  fteked  ttaeconrtto 
fjlve  to  the  jury  instructions  reading  as 
follows:  " The  commission  of  a  crime  im- 
plies the  presence  of  tbe  defendant  at  the 
neeessary  time  and  place,  and  evidence  of 
tbe  absence  of  defendant  is  always  a  de- 
fense, ond,  if  a  reasonable  doubt  is  creat- 
ed by  tbls  evidence.  It  is  tbe  duty  of  the 
Jury  to  acquit  the  defendant."  "In  order 
to  convict  the  defendant  of  a  crime  upon 
circumstantial  evidence  alone,  the  circum- 
stances proved  must  all  concur  to  show 
that  he  committed  the  crime,  and  must  all 
be  Inconsistent  with  any  other  rational 
conclusion,  and  must  exclude,  to  a  moral 
certainty,  every  other  hypothesis  but  the 
single  one  of  guilt. "  The  court  amended 
the  first  of  these  Instructions  by  iDsertlng 
alter  the  word  "always"  the  words  "ad- 
mitted to  establish,"  and  the  second  by 
striliing  out  tbe  word  "all."  As  thus 
amended  both  instructions  were  given. 
We  think  the  Instructions  as  given  stated 
the  law  correctly,  and  that  the  amend- 
ments complained  of  were  therefore  prop- 
erly made. 

The  last  point  made  Is  that  a  new  trial 
should  have  been  granted  on  the  g:round 
of  newly-discovered  evidence.  A  sufflcient 
answer  to  this  is — FJrst,  that  no  reason 
is  shown  why  the  evidence  was  not  pro- 
duced at  the  trial ;  and  second,  that  It  sim- 
ply tells  how  another  robbery  was  at- 
tempted by  some  unknown  person,  near 
the  same  place,  and  under  similar  circum- 
stances, about  20  days  after  the  offense 
here  charged  was  committed.  We  advise 
that  tbe  Judgment  and  orders  be  affirmed. 

We  concur:    Footb,  C. ;  Gibso.n,  C. 

Per  Curiam.  For  tbe  reasons  given  in 
the  foregoing  opinion,  the  judgment  and 
orders  are  affirmed. 


M  Cal.  JOS  • 

Tatcm  et  al.  v.  Thompson.    (No.  12,701.1 

(Supreme  Court  of  California.     Oct.  88,  1890.) 

Landlord  ahd  Tenant— Repairs— Etidenci!. 

1.  Under  a  lease  stipulating  that  if  the  prem- 
ises become  untenantable  by  reason  of  fire,  no 
rent  shall  be  charged  until  thay  are  made  tenant- 
able  by  the  lessor,  tne  lessees  who  remain  in  pos- 
session after  a  flre,  and  continue  to  pay  rent, 
without  protest,  elect  to  treat  the  premises  as 
tenantable,  and  cannot  recover  for  damages  to 
their  property  occasioned  by  rain  coming  through 
the  roof,  which  was  injured  by  the  fire,  and  which 
had  not  been  wholly  repaired  when  the  rain  oc- 
onired. 

2.  Where  the  lessees  continue  in  possession 
after  the  fire,  without  notifying  the  lessor  that 
the  premises  are  untenantable,  Uiere  is  no  duty 
on  lus  part  to  repair  under  Civil  Code  Cal.  ?S 
1941,  1943,  providing  that  the  lessor  shall  repair 
within  a  reasonable  time  after  notice  from  the 
lessee. 

8.  In  such  case,  evidence  by  plaintiffs  as  to 
why  they  remained  in  the  premises  after  the  fire 
is  inadmissible. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco ; 
T.  H.  Kkarden,  Judge. 

Lang-borne  <&  Miller,  for  appellants. 
Mesick,  Maxwell  <t?  Phelan,  for  respondent. 

Fox,  J.    Appellants  were  tenants  of  re- 
spondent, occuio'lng    the   first    floor  and 
basenlent  ol'tbebtiildfngXos.Soto  81  Main 
V.24P.no.21— 64 


street,  San  Francisco,undera  written  lease, 
paying  a  monthly  rent  of  f460  per  month, 
monthly  in  advance.  Tbe  rent  fell  due  on 
tbe  6tb  of  each  month.  On  the  6th  of  Au- 
gust, 1884,  tbe  rent  tor  the  next  succeeding 
month  was  demanded  and  paid  in  ad- 
vance, in  due  and  regular  course  of  busi- 
ness. The  lease  contained  the  following 
clause:  "It  Is  mutually  agreed  that  if.  by 
reason  of  Are,  the  premises  herein  leased 
shall  become  untenantable,  no  rent  shall 
be  charged  or  paid  until  they  are  made 
tenantable  by  the  party  of  the  first  part, 
[the  lessor.]  "  On  the  5th  of  August,  and 
after  the  rent  falling  due  on  that  day  had 
been  paid,  a  fire  consumed  the  roof  of  the 
building,  and  the  two  stories  above  the 
premises  leased  to  the  plaintiffs.  It  did 
not  reach  plaintiffs'  premises,  except  to 
bum  out  in  several  places  the  flooring  of 
the  premises  immediately  over  them,  thus 
rendering  them  subject  to  the  falling  in 
upon  them  of  d&biis  and  cinders  from  the 
floor  above.  They  were,  however,  liable  to 
become  farther  untenantable  by  reason  of 
rains  likely  to  occur,  and  the  first  of  which 
did  occur  on  the  llfth  October  following. 
On  the  18th  of  September,  defendant  com- 
menced the  repair  of  the  building,  and  put 
a  celling  in  plaintiffs'  premises  to  protect 
them  from  the  falling  debris,  and  tbe  floor 
immediately  above  was  tongued  and 
grooved,  and  tbe  joints  laid  in  white  lead, 
with  the  idea  that  It  would,  "in  some 
measure, "protect plaintiff's  premises  from 
any  rain  that  might  intervene  before  the 
roofwascompleted.  Plaintiffs  did  not  elect 
to  treat  the  place  a«  untenantablefor  their 
use,  or  either  move  out,  or  refuse  to  pay 
rent,  but  remained  there,  without  any  in- 
dication of  intention  to  move;  and  regu- 
larly, on  the  5th  of  each  month,  the  collect- 
or called  as  usual  for  the  rent,  and  they  as 
regularly  paid  it.  They  allege  in  their 
complaint:  "That  Immediately  after  said 
Are,  the  defendant  informed  and  promised 
plaintiffs  that  he  would  at  once  commence 
and  set  about  impairing  said  building, 
aud  would  thoroughly  repair  the  same,  and 
put  it  In  a  good,  safe,  and  tenantable  con- 
dition; that  these  plaintiffs,  relying  upon 
the  defendant's  duty  as  well  as  also  upon 
his  promise  to  repair  said  building,  and 
put  it  in  good,  safe,  and  tenantable  condi- 
tion, remained  in  and  continued  to  occupy 
said  demised  premises  with  their  goods, 
wares,  and  merchandise,  as  aforesaid,  and 
paid  thereat  as  provided  in  said  indenture 
of  lease,  up  to  the  commencement  of  this 
action."  The  evidence  does  not  support 
this  averment.  On  it  the  court  found 
against  the  plaintifTs;  and  the  testimony, 
even  that  given  by  the  plaintiffs  and  their 
manager,  justifles  the  finding.  There  was 
no  duty  devolving  upon  the  defendant,  by 
reason  of  the  clause  in  the  lease  above 
ciuotcd,  to  repair  promptly,  or  at  all. 
Whatever  duty  there  was  resting  upoti 
the  defendant  to  repair,  (assunitug  that 
the  premlHes  had  iiecome  unfit  for  the  oc- 
cupation for  which  they  were  demised,) 
was  that  growing  out  of  the  provisions  of 
the  statute.  Civil  Code,  g§  1941, 1«42.  Un- 
der these  proiislouK,  if  the  premises  had 
become  unfit  for  the  occupation  for  which 
they  were  demised,  from  u  cause  not  occa- 
sioned by  the  btdindfry  negligence'  of  the 
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leasee,  it  was  the  duty  of  the  lesaor  to  re- 
pair, within  a  reasonable  time  after  notice 
from  the  lesaee;  and,  it  he  tailed  to  do  bo, 
the  lessee  had  the  right  to  vacate  the 
premises,  and  wonld  thereupon  be  dis- 
charged from  further  payment  of  rant ;  or 
he  might  at  his  option,  after  such  notice 
and  failure  to  repair  within  a  reasonable 
time,  himself  make  the  repairs,  if  they  did 
not  require  an  expenditure  greater  than 
one  month's  rent,  and  deduct  the  amount 
of  such  expenditure  from  the  rent.  Van 
Every  v.  Ogg,  59  Cal.  563.  The  evident 
purpose  of  the  clause  of  the  lease  which 
we  have  quoted  was  to  change  in  some 
measure  the  rights  of  the  parties  under 
this  statute;  but  It  did  not  change  the 
duty  of  the  lessor  in  the  premises,  so  tar 
as  relates  to  the  malclng  of  repairs.  It 
certainly  sunpended  his  right  to  collect,  or 
the  duty  of  the  lessees  tu  pay,  rent,  pend- 
ing repairs.  In  our  judgment,  it  gave  the 
lessees  the  right  either  to  remain  In  the 
possesBion  of  the  premises,  making  such 
use  of  them  as  they  could,  pending  repairs, 
without  the  payment  of  rent  for  such  pe- 
riod as  the  premises  remained  out  of  re- 
pair, or  at  their  option  they  could  move 
out  and  remain  until  the  repairs  were  com- 
pleted, and  then  return  and  continue  to 
occupy  the  premises  at  the  stipulated 
rental  for  the  balance  of  the  term  of  the 
demise.  They  did  not  do  either,  but  con- 
tinned  to  occupy  the  premises,  and  regu- 
larly to  pay  the  rent,  as  if  no  repairs  were 
required.  They  did  not  even  notify  the 
defendant  to  repair,  and  therefore  never 

?ut  him  in  default  under  the  statute, 
'bey  bad  some  talk  with  the  defendant 
about  the  repairs,  in  which  be  told  them 
that  he  was  In  no  hurry  abouttbe  matter, 
that  be  did  not  wish  to  commence  until 
the  loss  was  adjusted  with  the  insurers, 
and  in  which  they  requested  that  in  mak- 
ing repairs  some  things  should  be  done 
which  he  was  not  required  to  do, — putting 
the  premises  in  better  condition  than  they 
were  before,— of  which  the  celling  was  one. 
These  were  made  as  requested.  But  the 
repairs  did  not  commence  until  about  the 
18th  of  September,  and  on  the  12th  of  Oc- 
tober, the  roof  not  yet  being  on,  a  rain 
came,  and  plaintiffs  were  damaged  by 
water.  This  action  Is  to  recover  for  the 
damages  thus  sustained.  Judgment  went 
tor  defendant,  and  from  this,  and  an  or- 
der denying  plaintiffs'  motion  for  new 
trial,  this  appeal  is  taken. 

1.  Three  errors  are  assigned  on  the  rul- 
ings of  the  court  in  rejecting  certain  t«8ti- 
mony  offered  by  plaintiffs:  (1)  That  the 
court  erred  in  not  permitting  the  plaintiffs 
to  testify  as  to  why  they  remained  in  the 
demised  pi-emlBes  after  the  fire;  (2)  that 
the  court  erred  in  not  permitting  plaintitrs 
to  testify  as  to  whether  or  not  defendant 
bad  said  or  had  done  anything  tbatinduced 
them  to  believe  that  be  would  make  the 
premises  tenantable;  (S)  that  the  court 
erred  in  not  permitting  plaintiffs  to  testify 
as  to  whether  or  not  they  remained  in  the 
premises  after  the  fire  until  the  time  of  the 
rain  by  reason  of  any  promise  made  by 
defendant  In  regard  to  repairing  the  build- 
ing. The  court  admitted  and  received  all 
the  testimony  that  was  otfered  by  either 
party  as  to  all  that  was  said  and  all  that 


was  done  by  any  and  every  of  the  parties, 
or  their  agents  or  representatives,  touch- 
ing the  subject-matter  of  repairs.  This  be- 
ing done,  the  evidence  as  to  what  theeffect 
of  these  things  so  said  and  done  was  upon 
the  minds  of  plaintiffs  was  wholly  incom- 
petent and  InadmiSBible,  and  it  was  not 
error  to  reject  it.  Cases  are  triable  by  the 
proof  of  facts,  not  of  the  thoughts  of  men. 

2.  Appellants  claim  that  "the  finding  of 
the  court  that  at  all  limes  after  August  5, 
1884,  the  plaintiffs,  by  their  acts  aud  con- 
duct, and  by  the  payment  of  rent,  elected 
to  consider  the  premises  not  untenanta- 
ble, •  •  •  and  that  the  premises  by  the 
fire  of  Aagust  5, 1884,  were  not  untenanta- 
ble as  to  plain  tiffs,  is  not  supported  by  the 
evidence.  We  think  the  evidence  fully 
supports  this  finding.  The  plaintiffs  con- 
tinued to  occupy  and  conduct  their  busi- 
ness as  if  there  had  been  no  fire.  There  Is 
nothing  to  show  that  they  ever  claimed 
tha  t  the  premises  were  untenantable,  or  no- 
tified the  defendant  to  repair,  or  took  any 
steps  to  put  him  in  default  for  not  repair- 
ing. If  the  premises  had  been  rendered 
untenantable,  then,  by  the  express  cove- 
nant of  the  lease,  they  were  under  no  obli- 
gation to  pay  rent  until  reptilred;  but  they 
paid  promptly  and  regularly,  without 
diminution  or  protest. 

3.  Appellants  claim  that  "the  evidence 
does  not  support  the  findings  that  from 
August  5  to  October  12, 1884,  was  not  am- 
ple or  reasonable  time  tor  putting  the 
premises  in  a  safe  or  tenantable  condition, 
and  that  there  was  no  failure  or  neglect 
on  the  part  of  defendant  in  putting  the  de- 
mised premises  in  a  safe  or  tenantable  con- 
dition. "  The  argument  In  support  of  this 
proposition  Is  based  upon  the  Idea  that 
thedemand  tor  rent  after  the  fire  operated 
as  en  implied  warranty  that  the  premises 
were  not  untenantable,  and  cites  the  case 
of  Ronsslnet  v.  Bebout.lS  Fac.  Rep.  423,  in 
support  thereof.  That  case  Is  hardly  in 
point.  There  certain  premises  were  leased 
for  the  purposes  of  a  nursery  for  plants. 
On  the  premises  were  16  orange  trees,  th« 
care  and  product  of  which  were  reserved 
by  the  lessor,  who  covenanted  thaftbe 
care  given  to  the  orang^e  trees  must  not 
cause  any  harm  to  the  plants  raised  by  the 
tenant. "  It  was  shown  that,  by  means 
of  the  care  given  to  the  orange  trees,  the 
plants  of  the  lessee  were  destroyed,  and 
the  lessor  was  held  liable  therefor.  This 
liability  was  for  damages  resulting  from 
the  direct  act  of  the  lessor,  done  in  viola- 
tion of  his  covenant,  not  tor  injuries  re- 
sulting from  causes  over  which  he  had  no 
control,  and  against  which  he  was  not 
bound  to  protect  the  lessee.  As  already 
stated,  this  special  provision  of  the  leaae 
did  not  bind  the  lessor  to  repair  at  all. 
Dndar  the  statute,  he  was  bound  to  repair 
only  upon  notice  from  the  tenant,  and,  if 
he  then  failed  to  do  It,  the  limit  of  bla 
liability  was  the  right  of  the  lessee  to 
terminate  the  lease,  ur,  at  his  option,  to 
make  the  repairs  to  the  extent  of  one 
month's  rent,  and  deduct  the  cost  thereof 
from  the  rent.  Tan  Every  v.  Ogg,  supra. 
Neither  did  the  covenant  in  the  lease 
amount  to  a  warranty  ol  anything  except 
that,  if  the  premises  were  untenantable, 
the  lessee  sbooU  not  be  required  to  paj 
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rent.  In  rejirnlar  course  of  bastness,  the 
collector  called  for  the  rent.  Iftheplatn- 
tlfls  deetned  the  prenilRes  untenantable. 
It  was  their  duty  to  say  so,  and  refuse  to 
pay  the  rent.  But  Instead  of  that  they 
promptly  paid,  without  objection  or  pro- 
test, thus.  In  the  most  emphatic  terms,  as- 
senting: to  the  proposition  that  they  bad 
not  become  unflt  for  thepurpose  for  which 
they  wei-e  rented.  Neither  did  they  take 
any  measures  to  assert  their  rights  under 
the  statute,  but  they  remained  In  posses- 
sion, and  gave  no  notice  to  repair,  or  of 
Intention  themselves  to  make  repairs. 
The  other  cases  cited  by  appellant  areeven 
less  in  point.  They  are  generally  cases 
where  the  landlord  had  undertaken  per- 
manent repairs  on  his  own  account,  where 
no  rights  were  reserved  to  the  tenant  by 
reason  thereof,  and  where  the  repairs 
were  conducted  In  such  a  manner  as  that 
Injury  to  the  tenant  resulted  therefrom. 
The  court  found  in  the  same  connection 
with  this  point  that  the  time  from  the 
date  of  the  fire  to  the  12th  of  October  was 
not  ample  or  reasonable  for  the  repair,  re- 
fitting, and  re«"onBtruction  of  the  building. 
On  this  point,  and  almost  on  this  point 
alone,  there  was  some  conflict  of  testi- 
mony, but  there  was  evidence  to  support 
the  finding,  and  It  cannot  therefore  be 
disturbed.  There  is  evidence  to  support 
all  the  findings,  and  they  support  the  Judg- 
ment. No  errors  of  law  are  asalcned  in 
the  argument  except  such  as  we  have 
here  considered.  We  think,  with  the  court 
below,  that  the  plaintiffs  elected  to  treat 
the  premises  as  not  untenantable,  and 
governed  themselves  accordingly,  and  that 
they  cannot  recover  In  this  action. 
Judgment  and  order  affirmed. 

We  concur:    Works,  J.;   Patbrsun,  J. 


H  CaL  m  

CoRTEZ  V.  Superior  Court.  (No.  13,885. ) 

(Supreme  Court  of  California.    Nov.  8,  1890.) 

Jddombxt — Pabtition  Froceedinos — Allowance 

or  COMMI89IONEK8'  FbBS. 

1.  A  decree  allowing  a  certain  sum  to  a  com- 
missioner la  partition,  for  services  and  expenses, 
Is  a  money  Jnagment,  within  the  meaning  ot  Code 
Civil  Froc.  Cal.  J!  685,  providing  that  "in  all  cases 
other  than  for  the  recovery  of  money,  the  judg- 
ment may  be  enforced  or  carried  into  execution 
after  the  lapse  of  five  years  from  the  date  of  its 
entry,  by  leave  of  the  court,  upon  motion  or  by 
ludpnent  for  that  purpose, "  and  cannot  be  en- 
forced by  execution  after  five  years. 

2.  The  commissioner  was  »  "party  In  whose 
favor  judgment  is  given, "  within  the  meaning  of 
section  681,  providing  that  snch  party  may  have 
execution  to  enforce  a  Judgment,  within  five  years 
from  its  entry. 

In  bank.  Writ  of  review  to  superior 
court,  cit}'  and  county  of  San  Francisco; 
J.  F.  Sullivan,  Judge. 

Code  Civil  Proc.  Cal.  §  681,  provides: 
"The  party  In  whose  favor  Judgment  Is 
given,  may,  at  any  time  within  live  years 
from  the  entry  thereof,  have  a  writ  of  ex- 
ecution issued  for  Its  enfon-eraent. "  Sec- 
tion (185  reads :  "  In  all  cases  other  than 
for  the  recovery  of  money  the  Judgment 
may  be  enforced  or  carried  Into  execution 
after  five  jears  from  the  date  of  Its  entry, 
by  leave  of  the  court,  upon  motion,  or  by 


Judgment  for  that  purpose  founded  upon 
supplemental  pleadings. " 

Garber,  Boalt  &  Bishop,  {J.  P.  Phelan, 
of  counsel,)  for  petitioner.  T.  Z.  Blake- 
mau,  for  resijondent. 

Patebson,  J.  Review.  On  August  8, 
1883,  a  decree  of  partition  of  certain  real 
estate  was  entered  In  the  superior  court, 
probate  department,  of  the  city  and  coun- 
ty of  San  Francisco.  One  Wackenreuder, 
who  performed  the  duty  of  commlBsioner 
in  making  the  partition,  was  by  the  decree 
allowed  a  fee  of  ¥480  for  his  services  and 
expenses  Incurred.  It  was  provided  In  the 
decree  that  the  sums  so  allowed  to  Wack- 
enreuder, and  "amounting  to  $4S0,be, and 
the  same  are  hereby,  charged  and  made  a 
lien  upon  the  land  and  premises  parti- 
tioned." In  July,  1888.  the  executore  of 
Wackenreuder  procured  from  the  court  an 
order  of  sale  to  satisfy  the  claim  with  In- 
terest thereon  from  the  date  ot  the  decree. 
On  August  20,  1889,  the  court  made  an  or- 
der requiring  the  executors  of  Wackenreu- 
der to  show  cause  why  the  order  of  sale 
should  not  be  set  aside,  and  an  order  was 
entered  staying  all  proceedings.  On  May 
15,  1800,  the  order  under  review  herein 
granting  an  execution  was  made.  It  va- 
cates the  order  to  show  cause,  and  the 
stay  order,  procured  by  the  distributees 
of  Ramirez's  estate,  August  20, 1889,  finds 
the  amount  which  had  been  paid  on  ac- 
count of  fees  and  expenses,  the  amount 
still  unpaid,  and  directs  execution  therefor 
against  the  respective  shares  partitioned 
to  the  several  parties,  and  made  liable  by 
the  provisions  of  the  decree.  That  portion 
ot  the  decree  which  provides  for  the  pay- 
ment to  Wackenreuder  of  $480  Is,  In  effect, 
a  judgment  in  his  favor  for  that  sum.  It 
is  a  money  judgment,  and.  If  valid,  one 
upon  which  he  would  have  been  entitled 
to  an  execution,  If  the  probate  court  had 
the  power  to  Issue  one  at  all,  which  Is 
doubtful. 

The  judgment,  being  one  "for  the  recov- 
ery of  money, "bo  far  as  Wackenreuder 
was  interested  In  It,  could  not  be  enforced 
by  execution  after  the  lapse  of  five  years 
from  the  entry  thereof.  Sections  681,  685, 
Code  Civil  Proc. ;  Dorland  v.  Hanson,  81 
Cal.  202,  22  Pac.  Rep.  552.  We  think  that 
Wackenreuder  was  "  the  party  In  whose 
favor  judgment  was  given, "  within  the 
meaning  of  the  word  "party,"  as  used  in 
section  681,  supra.  The  order  staying 
proceedings  did  not  operate  to  aaspend 
the  running  of  the  statute.  Solomon  v. 
Magulre,  29  Cal.  237;  Dorland  v.  Hanson, 
supra.  We  think  that  the  order  under  re- 
view waslnexcessof  the  Jurisdiction  of  the 
court.  The  court  had  no  power  to  en- 
force the  same  after  the  lapse  of  five  years. 
It  had  ceased  to  be  operative,  ^  White  y. 
Clark,  8  Cal.  513,)  assuming  that  the  pro- 
bate court  bad  the  power  to  declare  a 
Hen,  and  to  award  an  execution  in  satis- 
faction thereof, — a  question  wedeem  it  un- 
necessary to  determine,  in  view  of  what 
has  been  said  on  the  other  point  raised. 

The  order  Is  annulled. 

We  concur:  Sharpstbin,  J.;  Fox,  J.; 
McFarland,  J. 
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Floobnot  t.  Flournot.    (No.  13,732.) 
(SuprenM  Court  of  Califomta.   Nov.  5, 1890.) 

EnaBAXS  axd  Wive— Bepabatb  Ebtatb— Com- 
munity Pbopkhty. 

1.  Where  real  estate  is  conreyetl  to  a  wife, 
with  the  understanding  between  her  and  her  hus- 
band that  It  is  to  be  her  separate  estate,  and  Is  to 
be  paid  tor  out  of  the  separate  property  which 
she  already  owns,  the  fact  that  the  husband  loans 
her  money  to  make  a  partial  payment  thereon 
givBB  him  no  interest  In  the  land,  as  between 
himself  and  her. 

2.  Where  a  wife  who  had  made  large  pay- 
ments on  lands  conveyed  to  hor  for  her  separate 
estate,  Joined  with  her  husband  in  executing  a 
mortgage  thereon,  to  raise  money  partly  for  her 
own  benefit,  and  partly  to  discharge  a  prior  mort- 
gage on  the  land,  the  amount  used  in  discharg- 
ing the  prior  mortgage  was,  as  between  herself 
and  husband,  an  investment  for  her  separate  es- 
tate. 

8.  Where  a  wife  purchases  lands  for  her  sep- 
arate estate,  and  the  deed  is  deposited  in  escrow, 
to  be  deliverod  upon  payment  of  the  balance  of 
the  purchase  money,  the  husband  cannot  gain  an 
interest  in  the  lands,  as  between  himself  and  her, 
by  paying  the  money  and  receiving  the  deed, 
without  the  wife's  knowledge. 

Department  I.  Appeal  from  superior 
court,  San  Diego  county;  Ggorqe  Puteb- 
BAL'OB,  Judge. 

L.  L.  Boone  and  Hunsaker  A  Britt,  for 
appellant.  Capps  dt  Aloatgoaierjr,  tor  r^ 
Bpondeut. 

Works,  J.  Tbis  is  an  action  brought 
by  a  wife  against  her  husband,  to  recover 
upon  a  promissory  note,  and  for  money 
bad  and  received.  The  defendant  set  up  a 
counter-claim  tor  money  loaned.  Tbe 
court  below  found  In  favor  of  the  plalntlR 
on  the  note,  and  for  a  part  of  tbe  amount 
claimed  by  her  for  money  had  and  re- 
ceived, and  allowed  the  defendant  a  part 
of  his  counter-claim.  Tbeplaintiff  appeals 
on  the  Judgment  roll.  There  is  no  contro- 
versy as  to  the  correctness  of  the  finding, 
and  judgment  upon  the  note  andthecoun- 
terclaim.  The  contest  Is  as  to  the  amount 
allowed  the  plaintiff  for  money  bad  and 
received.  The  real  matter  of  controversy 
is  as  to  the  character  of  certain  moneys 
claimed  by  the  wife,  whether  the  same 
was  her  separate  estate  or  community 
property.  The  facts,  as  disclosed  by  the 
findings,  are  these.  In  substance:  That 
certain  real  estate  was  sold  to  the  plaintiff 
for  ♦4,7.'>0,  and  a  deed  therefor  executed  to 
her;  that  it  was  the  intention  and  expec- 
tation of  the  parties  that  the  considera- 
tion therefor  should  be  paid  by  the  plain- 
tiff, out  of  her  separate  estate,  and  that 
thereupon  the  property  should  lie  her  sep- 
arate property;  that, on  the  day  said  real 
estate  was  purchased,  tlie  defendant 
loaned  the  plaintiff  $UUO,  which  sum  was 
by  the  defendant,  at  tbe  Instance  of  the 
plaintiff,  paid  to  the  party  who  conveyed 
said  property  to  the  plaintiff,  and,  as  a 
part  of  the  consideration  then-for,  that  the 
plaintiff  promised  to  ivpay  said  euni  to 
defendant,  and  defendant  expected  the 
same  to  be  paid  out  of  her  separate  prop- 
erty; that  the  plaintiff  at  that  time  had 
separate  property  of  the  value  of  between 
f  7,200  and  f  9,200;  that,  upon  the  paymonT; 
of  said  f  600,  a  deed  for  the  property  was 
delivered  in  escrow  till  the  balance  of  the 
purchase  price  should  be  paid ;  that  after- 


wards the  platatlB  paid  upon  the  proper- 
ty, of  her  separate  funds,  $2,000;  that  said 
deed  contained  a  covenant  on  the  part  of 
the  plalntiH  to  pay  oH  a  mortgage  stand- 
ing against  said  property  for  |l,000;  that 
plaintlB  and  defendant  borrowed  $3,000. 
and  gave  their  joint  note  therefor,  and 
joined  In  a  mortgage  on  said  property  to 
secure  the  payment  thereof;  that  $2,000  of 
said  sum  was  paid  to  tbe  plalntlH,  and 
$1,000  thereof  applied  to  the  payment  of 
the  mortgage  (or  that  amount,  which  she 
had  covenanted  to  pay ;  that  the  balance 
of  the  consideration  for  the  property  pur- 
chased by  the  plaintiff,  $1,160,  was  paid 
by  the  defendant  out  of  his  own  separate 
estate,  without  the  request  or  knowledge 
of  the  plaiutltr,  and  thereupon  tbe  deed 
was  taken  out  of  escrow  and  recorded: 
that  afterwards  said  property  was  sold 
for  $6,500.  The  purchaser  assumed  tbe 
$3,000,  and  paid  tbe  balance  In  cash  at  di- 
vers times  to  the  defendant,  no  part  of 
which  has  been  paid  to  the  plaintiff. 

The  question  presented  under  these  find- 
ings, is,  how  much  of  the  money  thus  re- 
ceived, and  not  paid  over  to  the  plaintiff, 
was  her  separate  estate,  and  bow  much  of 
it.  If  any,  was  community  property?  The 
court  below  held,  as  a  conclusion  of  law, 
that  the  plaintiff  was  entitled  to  recover 
of  tbe  defendant,  on  account  of  tbe  mon- 
eys thus  received,  and  not  paid  over, 
$it33.33,  and  as  against  this  sum  allowed 
the  defendant  an  offset  of  $160  on  an  ac- 
count stated,  and  tbe  sum  of  $5IV4.40  tor 
money  loaned.  By  what  rule  of  law  or 
what  process  of  reasoning  the  court  found 
that  for  $3,500,  collected  and  appropriated 
by  the  defendant,  he  was  cmly  bound  to 
pay  less  than  one-third  of  that  sum,  we 
are  not  Informed  by  the  findings  and  con- 
clusions of  law.  We  suppose,  however, 
that  the  court  came  to  the  conclusion 
that  all  of  the  money  realized  by  the  de- 
fendant from  the  land  purchased  by  the 
plaintiff  was  community  property,  except 
what  was  actually  paid  by  her  therefor 
out  of  her  separate  property,  and  the  pro- 
portionate increase  In  the  value  of  the 
land  at  the  time  it  was  sold  by  her.  The 
position  taken  by  the  respondent  In  tbis 
court  is  that,  as  to  the  $600  loaned  to  the 
plaintiff  by  the  defendant,  to  make  the 
first  payment,  they  were  dealing  with 
each  other  In  a  fiduciary  capacity,  and,  as 
she  gave  no  mortgage  on  the  property  to 
secure  its  repayment.  It  was  In  effect  a 
payment  made  by  the  defendant  on  the 
land,  and  gave  him  an  interest  therein  to 
that  extent.  But  It  must  be  remembered 
that  this  is  a  question  wholly  between  the 
husband  and  wife;  that  the  court  finds 
that  he  loaned  her  the  money  to  be  repaid 
out  of  her  separate  estate;  and  that  such 
was  the  Intention  of  tbe  parties.  The 
effect  of  the  respondent's  position  Is  to 
convert  this  loan  ol  money  by  the  defend- 
ant into  an  Investment,  on  bis  individual 
account,  in  real  estate,  against  the  express 
understanding  and  Intention  of  thf- iiiir- 
ties.  It  Is,  In  effect,  to  say  that  l>y  loan- 
ing to  tbe  wife  be  could  hold  her  IImIiIc  U) 
him  on  her  contract  to  repay  liini  tli  ■ 
money  loaned,  and  yet  hold  an  Inten-st  i.i 
the  land  to  the  extent  of  such  loan.  \vi"i 
the  right  to  sell  tbe  same  without  her  <.<■.. 
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sent;  or,  pnttlOK  it  diderentiy,  the  loan 
of  the  defendant  to  his  wife  was  a  loan  to 
bimBelf,  in  spite  of  their  agreement  to  the 
contrary,  and  be  could  recover  from  her 
the  amount  loaned,  for  that  was  their 
contract,  und  y«t  hold  an  interest  in  the 
land  to  the  same  extent,  because,  accord- 
ing to  the  respondent's  contention,  that 
was  the  legal  effect  of  his  making;  the  pay- 
ment, without  taking  a  mortgage  <»n  the 
land  to  secure  its  repayment.  Such  a  con- 
Btruction  of  the  law  would  certainly  not 
offer  great  inducements  for  a  married 
-woman  to  call  upon  her  husband  for  aid 
"where  her  separate  property  was  In  dan- 
ger. The  case  of  Schuyler  v.  Bronghton, 
70  ('al.  282, 11  Pac.  Hep.  71»,  gives  some 
countenance  to  the  respondent's  claim,  to 
the  extent  that  it  is  there  held  that  money 
borrowed  by  a  married  woman  to  invest 
in  real  estate,  during  her  marriage.  Is  com- 
munity property,  unless  it  be  borrowed 
by  her  upon  the  faith  of  her  existing  sepa- 
rate property,  which  she  mortgagea  or 
pledges  &8  security  for  its  p&yitieDt,  or 
against  which  her  contract  may  be  en- 
forced. That  part  of  the  doctrine  an- 
nounced in  the  case  cited  which  appears 
in  italics  may  well  be  doubted,  but,  in  any 
event,  we  are  not  iuclined  to  apply  it  to  a 
case  of  this  kind,  wherethe  question  arises 
between  the  husband,  who  made  the  loan, 
and  the  wife,  who  received  it,  and  where 
such  a  construction  of  the  contract  be- 
tween them  would  defeat  the  intention  of 
the  only  persons  who  were  parties  to  the 
transaction,  and  who  alone  can  be  affected 
by  a  decision  of  the  question.  The  parties 
dealt  with  each  other  as  if  they  were  un- 
married. There  was  no  intention  that  the 
husband  should,  by  virtue  of  the  payment 
made  by  him,  be<-ome  a  part  owner  in 
the  land.  The  intention  was  that  it 
should  be  her  separate  property,  and  so 
it  must  be  hold  to  be.  Schuler  v.  Society, 
64  Cal.  397, 1  Pac.  Eop.  479;  Taylor  v.  Op- 
perninn,  79  Cal.  468,  21  Pac.  Rep.  869. 

As  to  the  $2,000  paid  by  the  wife  out  of 
her  separate  estate,  there  can  be  no  ques- 
tion as  to  her  having  a  separate  estate  in 
the  land  to  that  extent.  Up  to  the  time, 
therefore,  that  the  $3,000  was  borrowed 
the  money  invested  in  the  property  was 
her  separate  estate,  and  the  defendant 
had  no  interest  in  it.  This  being  so,  the 
money  borrowed  was  borrowed  "on  the 
faith  of  her  existing  separate  property, 
and  secured  by  mortgage, *■  and,  even  un- 
der the  strict  rule  laid  down  in  Schuyler  v. 
Broughton, supra, the  money  thus  realized 
became  her  separate  property,  and  the 
$1,000  used  to  pay  oH  and  satisfy  the 
mortgage  standing  against  the  property 
gave  her  a  further  separate  estate  therein 
to  that  extent.  The  fact  that  the  defend- 
ant Joined  in  the  note  and  mortgage  given 
to  secure  the  repayment  of  the  money  bor- 
rowed, does  not  affect  the  question.  The 
real  security  was  her  separate  property  ; 
the  $1,000  was  invested  in  the  property, 
and  the  balance  of  the  money  went  to  her, 
and  was  legally  hers.  Martin  v.  Martin, 
52  Cal,  235;  Beaudry  v.  Felch,  47  Cal. 
1S3.  It  is  equally  clear  to  us  that  the 
amount  of  $1,150  paid  by  the  defendant, 
as  the  balance  due  on  the  property  out  of 
his  own  separate  funds,  accrued  to  the  Id- 
CaLRep.  23-25  P.— 61 


terest  ot  the  plaintiff  In  the  land.  Up  to 
that  time  the  land  was  wholly  her  sepa- 
rate estate.  It  was  the  intention  and  un- 
derstanding of  the  parties  that  she  should 
pay  for  the  property  out  of  her  separate 
estate.  The  husband  could  not,  by  volun- 
tarily paying  the  balance  due  on  the  prop- 
erty, convert  it  into  community  proper- 
ty to  that  extent.  His  payment,  beiufi: 
voluntary,  and  without  her  knowledge  or 
consent,  could  give  him  no  right  or  inter- 
est in  the  property,  or  change  it  from  sep- 
arate to  community  property.  Morgan 
V.  Lones.  80  Cal.  317,  22  Pac.  Eep.  253.  To 
give  it  such  an  effect  would  be  to  violate 
the  express  understanding  aud  intention 
of  the  parties,  and  hold  the  plaintiff  liable 
for  an  obligation  which  shenever  Incurred. 
This  we  cannot  do.  Moulton  v.  Loux,  62 
Cal.  83;  CurtU  v.  Parks,  55  Cal.  106.  It 
must  rather  be  presumed  that  it  was  the 
intention  of  the  husband  to  advance  the 
money  paid  for  the  benefit  ot  the  wife's 
separate  estate,  and  that  it  was  intended 
to  accrue  to  her  benefit.  Peck  v.  Brum- 
maglni,  31  Cal.  441;  Swaiu  v.  Duane,  48 
Cal.  358.  In  dealings  of  this  kind  the  in- 
tention of  the  parties  is  of  paramount  im- 
portance, where  the  question  as  to  the 
effect  of  a  conveyance  of  real  estate  arises 
as  between  themselves;  and  where  it  ap- 
pears that  a  conveyance  to  the  wife  was 
intended,  as  between  the  husband  and 
wife,  to  vest  the  title  to  the  property  in 
her  as  her  separate  estate,  the  courts  will 
respect  the  intention  of  the  parties,  and, 
as  between  themselves;  uphold  her  title  to 
the  pro(>erty,  although  the  legal  effect  of 
the  purchase  and  conveyance  would,  Inde- 
pendent of  such  intention,  vest  the  title  In 
the  community.  Woods  v.  Whitney,  42 
Cal.  358;  Peck  v.  Brumraagim,  31  Cal.  441; 
Higglns  v.  Higgins,  46  Cal.  263;  2  Devi. 
Deeds,  S§  1168,  1169.  For  these  reasons  we 
are  constrained  to  hold  that  the  whole  of 
this  i>roperty  was  the  separate  estate  of 
the  plaintiff,  that  the  whole  of  the  pur- 
chase money  realized  from  its  sale  be- 
longed to  her,  and  that  she  was  entitled 
to  recover  the  full  amount  thereof  collected 
by  the  defendant,  and  converted  to  his 
own  use.  Judgment  reversed,  with  In- 
structions to  the  court  below  to  modify 
its  conclusious  of  law  in  conformity  to 
this  opinion,  and  render  judgmentin  favor 
of  the  plaintiff  accordingly. 

We  concur:  Fox  J. ;  Patcrsox,  J. 


W  Cal.  241 

SiLVA  V.  Sbbpa  e«  al.    (No.  12,6.%.) 

{SuTpreme  Court  of  California.      Nov.  1,  1890.) 
KoTiCE  OP  Appeal— FoKECLOsuRE  of  Mortoaob. 

1.  Where  defendant  appeared  in  person  In 
the  court  below,  and  had  no  attorney,  and  it  ap- 
I)eared  that  when  the  appeal  was  taken  he  was 
absent  from  the  state,  it  was  sufficient  to  serve 
the  notice  of  appeal  upon  the  clerk,  for  him,  as 
provided  in  Code  Civil  Proc.  Cal.  %  1015. 

2.  On  salt  in  foreclosure,  it  ia  error  to  admit 
evidence  of  the  mortgagor's  declarations,  made 
alter  the  execution  of  the  mortgage,  that  it  was 
given  without  consideration,  and  only  for  the 
purpose  of  putting  the  property  beyond  the  reach 
of  his  wife,  with  whoa  he  was  having  difficulty. 

Commissioners'  decision.  In  bank.  Ap- 
peal from  superior  court,  San  fienitocoun- 
ty;  Jamrs  F.  Bricbn,  Judge. 
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John  L.  HadBer  and  M.  T.  Dooling,  (J. 
H.  Campbell,  of  counsel, )  for  appellant.  S, 
C.  Briggs,  for  respondent. 

Vanclief,  C.  The  action  waB  to  fore- 
close two  mortgagcB  exe<ruted  to  the 
plaintiff  by  the  defendant  Juaqutn  S.  Ser- 
pa,  to  secure  payment  of  his  promissory 
notes,  the  first  mortgage  dated  June  2, 
1885,  to  secure  ?1, 500  with  interest,  and  the 
second,  dated  September  14, 18N5,  to  secure 
f  600.  The  respondent  Maria  L.  Serpa  was 
made  defendant  on  the  alleged  ground 
that  she  had,  or  claimed  to  have,  some  In- 
terest In,  or  Hen  upon,  the  mortgaged 
property  subject  to  the  mortgage.  The 
mortgagor,  .loaquln  S.  Serpa,  In  person, 
without  an  attorney,  demurred  generally 
to  the  complaint,  and  his  demurrer  being 
overruled,  failed  to  answer,  and  his  de- 
fault was  duly  entered.  The  defendant 
Maria  answered  to  the  effect  that,  after 
the  execution  of  the  mortgages  In  July, 
188fi,  she  married  the  defendant  Joaquin  ; 
that  in  January,  1887,  by  n  decree  of  the 
superior  court  in  which  this  action  was 
brought,  she  obtained  a  divorce  from  said 
Joaquin  on  the  ground  of  extreme  cruelty, 
and  also  a  judgment  against  him  for  9^90 
and  for  f40  per  month  as  permanent  ali- 
mony; which  judgment  was  duly  docket- 
ed Immediately  after  it  was  entered;  and 
that  said  judgment  remains  In  full  force, 
and  Is  a  lien  upon  the  mortgaged  prop- 
erty. She  further  alleged.  In  substance, 
that  there  never  was  any  consideration 
for  said  notes  or  mortgages  to  plaintiff, 
and  that  nothing  was  ever  due  or  owing 
thereon  from  defendant  Joaquin  to  the 
plaintiff;  but  that  they  were  executed  for 
the  sole  purpose  of  defrauding  Joaquin's 
creditors,  and  that  the  purpose  of  the  at- 
tempt to  enforce  and  foreclose  them  in  this 
action  Is  to  cheat  and  defraud  her  out  of 
the  money  due,  and  to  become  due,  her 
on  said  judgment.  As  between  the  plain- 
tiff and  the  defendant  Maria,  the  court 
found  in  ber  favor  on  all  the  Issues.  As 
between  the  plaintiff  and  the  mortgagor, 
(Joaquin,)  the  court,  upon  the  default  of 
the  latter,  ordered  the  mortgaged  prop- 
erty to  be  sold  to  satisfy  the  mortgages, 
but  subject  to  the  lien  of  the  judgment  in 
favor  of  the  defendant  Maria.  The  plain- 
tiff appeals  from  that  part  of  the  judg- 
ment in  favor  of  the  defendant  Maria,  up- 
on the  Judgment  roll  containing  a  bill  of 
exceptions. 

1.  Respondent  has  moved  to  dismiss  the 
appeal  on  the  alleged  ground  that  the  no- 
tice of  appeal  was  not  served  on  the  de- 
fendant Joaquin.  It  appears,  however, 
by  affidavit  filed  in  the  court  below  and 
properly  certified  to  this  court,  (Moore  v. 
Besse,  35  Cal.  184,)  that,  at  the  time  the  ap- 
peal was  taken  and  the  notice  thereof 
served,  the  defendant  Joaquin  resided  out 
of  this  state;  and  the  record  shows  that 
the  notice  of  appeal  was  served  on  the 
clerk  for  him.  As  he  had  appeared  In  per- 
son, and  had  no  attorney,  this  was  proper 
service.    Code  Civil  Proc.  §  1015. 

2.  The  bill  of  exceptions  shows  that  on 
the  trial,  the  defendant  Maria,  and  other 
witnesses  on  her  behalf,  were  permitted 
by  the  court,  against  proper  objections 
by  plaintiff's  coonsel,  to  testify  to  state- 


ments and  admlsstons  of  the  defendant 
Joaquin,  In  regard  to  the  notes  and  mort- 
gages In  suit,  the  purpose  for  which  they 
were  executed,  and  as  to  the  consideration 
therefor,  made  ten  months  and  a  year  aft- 
er their  execution.  Frank  Pendro  was  thus 
permitted  to  testify  that,  in  August,  18S6, 
the  defendant  Joaquin  told  witness  that 
"the  only  reason  he  had  mortgaged  was 
on  account  of  a  difficulty  with  his  former 
wife;  that  he  put  mortgage  not  to  borrow 
money,  but  to  avoid  paying;  that  he  did 
not  owe  John Sllva anything;  that  he  had 
trusted  Sllva  and  bad  given  mortgage, 
but  could  get  It  back  at  any  time;  and 
that,  if  I  would  buy,  we  would  go  and  see 
Sllva,  and  I  could  get  a  good  title."  The 
defendant  Maria  was  thus  permitted  to 
testify  that,  in  November  or  December, 
1K86,  Joaquin  told  her  about  the  mort- 
gages, and  said:  "They  were  put  on,  on 
acconnt  of  trouble  he  had  with  the  Portu- 
guese society,  but  that  he  never  received 
any  money  for  them;  that  they  went  be- 
fore a  justice  of  the  peace  when  mortgage 
was  made,  and  Sllva  gave  him  $300,  but 
that  he  gave  it  back  to  him  in  half  an  hour 
after."  That  the  admission  of  this  testi- 
mony, against  the  objection  of  plaintiff's 
counsel,  was  error  presumably  prejudicial 
to  plaintiff,  is  too  plain  to  require  argu- 
ment or  the  citation  ol  authority.  The 
rights  of  the  mortgagee  could  not  have 
been  prejudicially  affected  by  the  ex  parte 
statements  or  admissions  ol  the  mortga- 
gor made  after  the  execution  of  the  mort- 
gages. I  think  the  motion  to  dism  iss  the 
appeal  should  be  denied,  and  that  part  of 
the  judgment  appealed  from  should  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial  between  the  plaintiff  and  the  defend- 
ant Maria  L.  Serpa  only. 

We  concur:    Bbixhrr,  C.  C.  :   Foote,  C. 

Per  CrniAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  motion  to  dis- 
miss the  appeal  is  denied,  and  that  part 
of  the  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  a  new  trial  be- 
tween the  plaintiff  and  the  defendant  Ma- 
ria L.  Serpa  only. 


M  Cal.  W 

People  v.  Egba.nks.    (No.  20,679.) 
{Supreme  Court  of  California.    Nov.  6,  1890.) 

M ORDER — INSANITT  AS  A  DbPENSB. 

In  a  murder  case,  where  the  only  claim  of 
the  defense  was  that  defendant  bad  inherited 
such  an  impaired  mind,  and  this  had  been  so  far- 
ther weakened  by  liquor,  that  he  was  incapable 
of  the  malice  requisite  for  murder  in  tbe  first  de- 
gree, or  that  at  least  the  jury  should  in  their  dis- 
cretion make  his  punishment  a  life  sentence  in- 
stead of  death,  there  being  no  claim  of  insanity, 
there  was  no  prejudicial  error  in  charging  that 
the  burden  of  proving  insanity  was  on  defendant, 
the  jury  being  clearly  charged  that  as  to  all  other 
matters,  including  defendant's  said  claim,  they 
must  give  him  the  benefit  of  every  reasonable 
doubt,  and  that  as  to  such  matters  the  burden  of 
proof  was  not  on  him. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  Santa 
Clara  county;  F.  E.  SPE.vcEn.  Judge. 

H.  D.  Morehouse  and  H.  D.  Tattle,  for 
appellant.  Atty.  Gen.  Geo.  A.  JohnsoD, 
lor  the  People. 
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FooTE,  C.  The  defendant  waH  convicted 
ol  murder  in  ttie  first  degree,  and  ia  under 
sentence  of  death.  He  appeals  from  the 
judgment  tlierein  rendered,  and  from  the 
order  denying  a  new  trial.  The  main 
ground  upon  which  bebases  hlecontfintlon 
tor  a  reversal  of  the  judgment  and  order  is 
that  the  court  gave  in  Its  charge  to  the 
jury,  of  its  own  motion,  among  other 
things,  this  instruction :  "  Dpon  the  iMsue 
of  insanity,  the  evidence  must  be  such  in 
amount  that  if  the  single  issue  of  the  sani- 
ty or  insanity  of  the  defendant  should  be 
submitted  to  you  in  a  civil  case  youshould 
find  that  he  was  insane.  In  all  other  mat- 
ters, except  that  of  Insanity,  the  defend- 
ant is  entitled  to  the  benefit  of  every  rea- 
sonable doubt. "  The  claim  of  the  defend- 
ant is,  to  quote  the  language  of  hisclosing 
brief:  "The  appellant  does  not  claim  that 
be  is  innocent.  He  does  not  claim  that  he 
ought  not  to  be  punished.  But  he  doeH 
claim  that  the  facts  in  this  case  do  not 
warrant  a  punishment  of  death;  that  he 
is  only  guilty  of  murder  in  the  second  de- 
gree, and,  if  guilty  of  murder  in  the  first 
degree,  the  death  penalty  should  not  bo 
uftixed.  He  bases  this  contention  upon 
the  proposition  that,  from  the  long  and 
excessive  utse  of  intoxicating  liquors,  and 
from  inheritance  from  his  mother,  he  was, 
at  the  time  of  the  homicide,  and  for  a  long 
time  prior  thereto,  of  a  weak  and  enfeebled 
mind,  and  incapable,  by  reason  of  this 
mental  infirmity,  of  conceiving  that  mal- 
ice requisite  to  constitute  murder  in  the 
first  degree. "  His  defense  on  the  trial,  as 
stated  by  his  counsel,  in  the  presence  of 
the  court  and  to  the  jury,  was:  "That  the 
defense  in  this  case  stands  in  the  remarka- 
ble attitude  from  beginning  to  end  that 
the  defendant  was  guilty  of  the  crime  of 
murder,  but  they  would  endeavor  to  es- 
tablish that  the  defendant  inherited  from 
an  insane  mother  an  impaired  mentality : 
that  at  the  time  of  the  homicide  the  de- 
fendant's mind  had  been  further  weakened 
by  a  long  and  continuous  use  of  alcoholic 
liquors,  and  that  his  mental  condition 
was  such  at  the  time  of  the  homicide  that 
lie  should  not  be  adjudged  guilty  of  mur- 
der in  the  first  degree,  or,  at  least,  he 
should  not  be  subjected  to  the  death  pen- 
alty; that,  as  the  law  divided  murder  into 
first  and  the  second  degrees,  the  defense 
would  offer  testimony  showing  the  im- 
paired mental  condition  of  the  defendant's 
mind  for  the  purpose  of  rebutting  malice, 
and  for  the  purpose  of  reducing  the  degree 
of  crime  from  the  first  to  the  second  de- 
gree, or,  if  they  failed  In  that,  still  the  law 
permitted  the  jury  to  affix  Imprisonment 
for  life  as  the  penalty  for  the  crime,  and 
the  defense  would  therefore  attempt  to 
show  that  the  mind  of  the  defendant  was 
so  weakened  that  the  death  penalty  should 
not  be  affixed. "  The  evidence  offered  on 
this  head  was  admitted.  The  uncontra- 
dicted evidence  showed  that  thedefendant 
had  shot  his  own  child,  a  girl  just  verging 
upon  womanhood, through  the  heart  with 
a  shot-gun,  without  any  provocation  or 
excuse.  Self-defense  was  not  set  up;  to 
prove  an  alibi  was  not  attempted ;  insan- 
ity,as  we  hare  seen,  was  not  pretended,  be- 
cause, if  It  was  present  at  the  time  of  the 
killing,  the  defendant  could  not  be  guilty 


of  murder,  or  any  other  crime,  and  must 
have  been  acquitted,  and  he  admits  be 
was  guilty  of  murder.  But  it  was  hoped 
to  raise  In  the  minds  of  the  jury  a  reason- 
able doubt  whether,  from  the  somewhat 
weakened  mental  condition  of  the  defend- 
ant. It  being  contended  that  such  weak- 
ne«H  existed,  he  could  have  entertained 
malice  in  the  shooting,  or,  from  the  fact 
that  such  a  defense  as  was  set  up  had  some 
shadow  of  evidence  to  support  it,  that  the 
jury  might  be  induced  not  to  inflict  the 
death  penalty  upon  him.  It  is  plain,  then, 
that  the  defendant  did  not  pretend,  either 
In  his  defense  or  in  the  evidence  to  sup- 
port it,  that  be  was  insane  at  the  time  of 
the  killing.  So  that  the  instruction  (as- 
suming it  to  be  wrong  under  the  decision 
of  the  Bushton  Case,  80  Cal.  160,  22  Pac. 
Rep.  127,  549)  that  the  burden  was  upon 
him  to  prove  that  defense  by  a  preponder- 
ance of  evidence  could  not  have  misled  the 
jury.  They  could  not  but  plainly  see  that 
he  was  not  relying  upon  the  defense  of  in- 
sanity ;  that  he  made  no  pretense  of  being 
entitled  to  an  acquittal  on  that  account. 
Hence,  they  were  clearly  told  in  the  charge 
that  as  to  all  other  matters,  including  his 
peculiar  defenses,  as  above  indicated,  they 
must  give  him  the  benefit  of  every  reason- 
able doubt,  and  that,  as  to  such  matters, 
he  was  not  required  to  prove  them  by  a 
preponderance  ofevidence.  And  itfurther 
appears  that,  as  to  all  those  things  upon 
which  he  based  bis  defense,  the  court  gave 
full  and  complete  instractions,  giving  him 
the  benefit  of  all  that  he  claimed  or  asked 
for  at  the  hands  of  the  jury,  and  as  to  all 
other  questions  upon  which  the  jury  need- 
ed instruction  they  were  fully  and  clearly 
charged  by  thecourt.  Perceiving  no  preju- 
dicial error  in  the  record,  we  advise  that 
the  judgment  and  order  be  affirmed. 

I  concur:    Belcher,  C.  C. 

Per  Cuhiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and 
order  are  atlirraed. 


8«  Cal.  898 

DwYER  V.  Carroll,    (No.  12,770.) 

(Supreme  Court  of  Calif omla.    Nov.  8,  1890.) 

Lakulobd  and  Tesast  —  Eviction  of  Tbnant — 

RePAIBS — DAMAQE8. 

1.  In  an  action  by  a  tenant  for  the  unauthor- 
ized interruption  of  bis  ^oiet  and  peaceable  pos- 
SQssion  by  his  landlord,  it  appeared  that  the  ten- 
ant had  informed  the  landlord  that  the  floor  on 
the  first  story  of  the  building,  which  was  an  hotel, 
had  settled  and  needed  repair ;  that  it  was  agreed 
that  the  work  of  repairing  should  commence  in 
a  few  days;  that  thereafter,  and  a  few  days  be- 
fore the  commencement  of  the  work,  plaintiff 
paid  his  rent  for  a  month  in  advance.  Plaintiff's 
testimony  was  that  defendant  said  he  was  only 
going  to  put  in  a  new  floor  on  the  first  story ; 
that  it  would  not  take  more  than  10  or  12  days; 
that  it  would  not  require  the  building  to  be  va- 
cated; that  with  this  understanding  he  made  no 
objection;  but  that,  instead  of  merely  putting  In 
a  new  floor,  the  bouse  was  raised  14  feet,  a  cellar 
dug,  and  a  new  story  placed  between  the  old 
building  and  the  cellar,  the  changes  occupying 
over  two  months ;  that  on  account  of  the  raising 
of  the  building,  plaintiff  and  his  family  and 
boarders  had  to  leave,  and  he  was  unable  to  get 
his  furniture  from  the  bnilding  for  over  three 
months.  Defendant  testified  that  plaintiff  was 
fully  advised  of  the  unsafe  condition  of  the  build- 
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In^,  and  that  a  new  floor  and  foundation  would 
have  to  be  put  in,  requiring  from  30  to  60  da^s; 
tliat  plalntifF  consented  to  this,  and,  on  finding 
that  the  building  could  not  be  safely  occupied 
during  the  repairs,  voluntarily  vacated  it  and 
gave  up  possession.  Held,  that  the  jury,  by  find- 
ing a  sum  certain  for  plaintiff,  in  etTect  found 
that  plaintiff  did  not  consent  to  the  re-entry. 

2.  The  authority  given  by  Civil  Code  Cal. 
S  1911,  to  the  lessor  of  a  building  to  enter  and 
make  repairs  necessary  to  make  it  tenantable, 
does  not  give  the  lessor  the  right  to  re-enter  for 
the  purpose  of  making  extensive  alterations. 

y.  Plaintiff  having  pleaded  specially  the  loss 
of  his  business,  it  was  properly  considered  in  es- 
timating his  damages. 

CominiBsionera'declslou.  Department  1. 
Appeal  fi'ora  superior  court,  city  aud  coun- 
ty of  San  Francisco ;  John  F.  Fi.n.n.  Judge. 

Umlth  &  Mnriisky,  for  appellant.  T.  J. 
Crowley,  (E.  P.  Cole,  ol  counsel,)  lor  re- 
spondent. 

Gibson,  C.  This  appeal  is  brouebt  by 
the  defendant  from  a  judgment  entered 
upon  a  verdict  for  $500,  rendered  Hgalnst 
him  in  an  action  of  trespass  prosecuted  b.v 
plaintlff ;  also  from  an  order,  made  there- 
in, denying  him  a  new  trial.  The  plaintiff, 
In  his  complaint,  alleged  that  by  virtue  of 
a  lease  from  the  defendant  he  was  the 
tenant,  aud,  as  such,  was  In  the  posses- 
sion, of  certain  premises  ou  Mission  street 
in  San  Francisco,  known  as  the  "  Union 
Hotel,"  which  he  used  in  carrying  on  the 
business  of  keeping  an  hotel,  from  the  Ist 
day  of  February,  1886,  uutii  the  lOtb  day 
of  November,  1886,  when  the  defendant 
forcibly  and  unlawfully  Invaded  the  said 
premises,  and  ejected  the  plaintiff  there- 
from, and  tore  down  and  destroyed  the 
building  thereon,  and  removed  and  de- 
stroyed a  large  portion  of  the  furnitui'e  lu 
said  building,  and  withheld  the  possession 
of  the  premises  from  the  plaintiff;  that  at 
the  time  of  such  ejection  the  plaintiff  was 
earning  a  net  proHtof  over  9200  per  month 
In  bis  said  business  of  hotel  keeping;  and 
that,  by  the  trespass  of  the  plaintiff,  the 
defendant's  peaceable  possession  of  the 
premises  was  destroyed,  and  hlf>  said  bus- 
iness ruined,  to  bis  damage  in  the  sum  of 
$u,GOO.  Defendant,  in  lils  answer,  admit- 
ted the  relation  of  landlord  and  tenant  as 
alleged  by  plaintiff,  but  denied  that  he 
committed  the  trespass,  or  withheld  the 
poMsession  ol  the  premises,  or  that  the 
plaintiff  was  earning  ^200,  or  any  other 
sum,  per  month  as  a  net  profit  on  his  bus- 
iness of  hotel  keeping,  or  that  he  sustained 
or  suffered  any  damage  whatever.  It 
thus  appears  that  the  gist  of  the  action  is 
the  unauthorized  Interruption  by  the  land- 
lord of  the  quiet  and  peaceable  possession 
of  his  tenant.  The  main  question  then  is, 
did  the  tenant  suffer  such  an  interrup- 
tion? It  appears  from  the  evidence  that 
early  in  October,  1886,  the  tenant,  who  was 
holding  from  month  to  month  at  the 
monthly  rental  of  $60  payable  in  advance, 
brought  to  the  notice  of  one  McGrath,  the 
agent  of  the  landlord,  the  fact  that  the 
Union  Hotel  building  was  in  a  dilapidated 
State,  particularly  the  floor  of  the  first 
story,  which  had  settled  several  Inches  In 
places,  and  also  a  back  stalrwa.v.  This 
in  torn  was  communicated  to  the  land- 
lord, who  a  few  dayu  afterwards  caused 


the  bailding  to  be  examined,  and,  n;.'on 
learning  that  it  was  in  a  dangerous  state 
for  habitation,  tbe  foundation  having  de- 
cayed and  given  way,  he  with  the  carpen- 
ter who  made  the  examination  aud  sub- 
sequently undertook  the  work  upon  it, 
went  together  to  the  building  about  the 
7th  of  October,  and  informed  the  tenant  of 
tbe  condition  of  the  building,  and  that  it 
could  not  be  repaired  unless  it  was  va- 
cated. The  tenant  said  be  did  not  want 
to  have  his  occupancy  disturbed  until 
after  tbe  election  which  was  to  be  held  on 
the  2d  day  of  the  following  month  of 
November,  as  he  had  rented  a  portion  of 
tbe  first  story  to  the  election  comnilsslon- 
eni  for  a  polling  place.  The  landlord  then 
said  to  tbe  tenant  that  he  would  defer  the 
repairs  until  after  tbe  election,  but  that  he 
(the  tenant)  would  have  to  occupy  the 
building  at  bis  own  risk.  These  condi- 
tions, it  seems,  the  tenant  assentetl  to, 
and  he  continued  to  occupy  the  building 
until  after  the  election  and  the  canvassing 
of  the  votes  cast  at  the  polls  in  the  build- 
ing, which  canvassing  was  not  complete<I 
until  about  the  9th  of  November.  In  tbe 
meantime,  that  Is  to  say,  on  tbe7tb  of  the 
same  month,  the  tenant's  rent  to  tbe  7tb 
of  December  fell  due,  and  on  the  9tb  of 
November  he  paid  it.  On  the  lOtb  of  No- 
vember, the  carpenter  above  mentioned, 
Mr.  Worden,  with  his  men,  went  to  the 
place  and  commenced  the  work  upon  the 
building.  To  this  the  tenant  made  no  ob- 
jection, but  began  to  move  his  effects  on 
the  first  floor  out  of  the  way  of  the  work- 
men. Regarding  this  entry,  the  evidence 
on  behalf  of  tbe  tenant  tended  to  show 
that  the  latter  was  ioformed  by  bis  land- 
lord that  he,  the  landlord,  only  iutended 
to  have  a  new  floor  pat  in  the  first  story, 
and  that  it  would  not  take  more  than  10 
or  12  days  to  do  it,  and  that  the  Incon- 
venience resulting  therefrom  would  only 
be  temporary,  and  would  not  require  the 
building  to  be  vacated;  that  with  this  un- 
derstanding be  (the  tenant)  made  no  ob- 
jection, but,  instead  of  merely  putting  in 
a  new  floor,  the  house  was  raised  about 
14  feet,  a  cellar  dug  underneath  It  about 
9  feet  deep,  and  a  new  story  placed  be- 
tween the  cellar  and  the  old  building, 
which  cbanges  occupied  over  two  mouths; 
that,  on  account  of  the  house  being  thus 
raised,  the  tenant  with  his  family  and  a 
number  of  boarders  were  compelled  to  va- 
cate tbe  building,  and  he  (the  tenant)  was 
prevented  from  obtaining  his  furniture  in 
the  upper  story  of  the  building  tor  nearly 
three  months.  In  contradiction  of  this, 
the  evidence  of  the  defendant  tended  to 
show  that  the  tenant  was  fully  advised  of 
tbe  unsafe  condition  of  the  building,  and 
that  a  new  foundation  and  floor  wonid 
have  to  be  put  In,  which  would  probably 
require  from  30  to  60  days.  As  to  tbe  ne- 
cessity of  the  tenants  moving  out  at  the 
time  the  alterations  of  the  building  were 
commenced,  the  landlord  testified:  "I 
might  have  talked  to  Mrs.  Dwyer  [wife  of 
his  tenant]  that  it  was  a  dangerous  place 
for  her  to  keep  her  children.  The  best 
thing  she  could  do  was  to  move  out.  It 
was  before  the  commencement  of  the  re- 
pairs. I  did  not,  after  tlie  repairs  began, 
tell  her  to  get  oat.    I  would  not  do  sucb 
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a  thing:.  He  kept  the  fnmltnre  up-Btalrs 
and  intended  to  bnve  the  place  when  it 
would  be  fixed,  hut  he  left  and  rented  a 
place  before  it  was  done.  That  was  In 
February,  1887,1  guees.  I  was  not  notified 
that  he  intended  to  move.  I  aaw  him 
niovinK  his  furniture.  I  asked  him,  was 
he  goin{;  to  move,  and  he  said :  '  Yea,  I 
have  rented  that  place  at  the  opposite 
Bide.'  That  is  the  only  time,  after  the  re- 
pairs were  began,  I  had  a  conversation 
^Itli  him.  One  time  be  asked  me  what 
the  rent  would  be.  I  told  him  I  conld  not 
tell  bim  what  the  rent  would  be,  for  I 
didn't  know  what  the  building  was  golnjr 
to  cost.  This  conversation  took  place 
some  time  during  the  improvement  on  the 
building. "  This  makes  it  apparent  that 
the  plaintiff  on  bis  part  endeavored  to 
show  that  he  consented  to  the  entry  of 
his  landlord  during  the  month  of  Novem- 
ber for  which  he  had  paid  rent  for  the  pur- 
pose of  repairing  the  floor  in  the  first 
story,  with  the  understanding,  however, 
tliat  he  (the  tenaut)  would  not  have  to 
vacate  the  building,  and,  at  most,  would 
not  be  inconvenienced  in  his  possession 
more  than  12  days,  and  not  otherwise; 
and  that  the  defendant  in  like  manner 
tried  to  prove  that  his  tenant  understood 
that  the  foundation  of  the  house  would 
have  to  be  repaired  as  well  as  the  floor, 
and  so  understanding  it,  he  assented  to 
the  entry  for  such  purposes,  and,  on  find- 
ing that  the  building  could  not  be  safely 
occupied  while  the  repairs  were  beingniade, 
he  (the  tenant)  voluntarily  vacated  it, 
and  yielded  up  the  possession  of  the  prem- 
ises, it  is  well  established  that,  if  one 
consents  to  an  act,  he  Is  not  injured  by  it, 
but,  in  order  to  constitute  a  consent,  the 
minds  of  the  parties  must  meet  upon  the 
same  thing  in  the  same  sense.  Now  it,  in 
this  case,  the  plaintiff's  position  be  the 
true  one,  it  is  evident  that  the  minds  of 
the  parties  did  not  meet  in  the  above  sense. 
The  evidence  shows  that  instead  of  the 
landlord's  entering  to  repair  the  building, 
that  is,  to  restore  such  portions  of  it  as 
were  decayed  or  worn  out,  he  entered  for 
the  purpose  of  making  esteusive  altera- 
tions in  the  building,  that  is,  to  make  a 
different  building  of  it;  and  that,  during 
the  progress  of  the  alterations,  the  build- 
ing became  uninhabitable,  in  consequence 
of  which  the  tenant  was  compelled  to  va- 
cate it.  It  does  not  seem  probable  that 
the  tenant  paid  rent  for  a  month  in  ad- 
vance, a  few  days  before  the  work  was 
commenced,  knowing  that  in  a  few  days 
tttereafter  thehousewould  be  raised  about 
14  feet  and  an  excavation  of  9  feet  made 
nnder  it,  so  as  to  cut  off  all  communica- 
tion with  the  upper  story,  and  thereby 
render  hi.i  use  and  enjoyment  of  the  build- 
ing Impracticable,  if  not  impossible. 
There  is,  in  fact,  nothing  in  the  evidence 
tending  to  show  that  anything  was  said, 
or  intimation  given,  to  the  tenant  regard- 
ing the  putting  in  of  a  new  story  or  the 
digging  of  a  cellar.  Nor  is  there  anything 
tending  to  show  that  the  tenant  contem- 
pla't'ed  such  changes  being  made.  And  as 
the  Jury,  who  were  the  exclusive  judges  of 
the  value  and  effect  of  the  evidence  which, 
as  is  above  shown,  wasconfiictlng  regard- 
ing the  consent  of  the  tenant  to  the  entry, 


fonnd  a  verdict  for  a  aam  certain  in  faviH* 
of  the  plaintiff,  they  in  effect  found  for  him 
upon  all  theissues.  Mendelsohn  v.  Lighter 
Co.,  40  Cal.  657.  We  must,  therefore,  hold 
in  accordance  with  their  verdict  that  the 
tenant  did  not  consent  to  the  re-entiy 
made  by  the  landlord.  This  being  so,  the 
first  contention  of  the  appellant  tha  t  the 
tenant  assented  to  the  landlord's  re-entry 
cannot  be  sastained. 

The  appellant,  however,  further  contends 
that,  even  if  the  ttoiant  did  not  consent 
to  the  reentry,  the  landlord  had  the  right 
to  re-enter  upon  the  premises  for  the  pur- 
pose of  making  all  necessary  repairs,  by 
virtue  of  section  1941  of  the  Civil  Code, 
which  reads  as  follows:  "The  lessor  of  a 
building  intended  for  the  occupation  of 
human  beings,  mast  in  the  absence  of  an 
agreement  to  the  contrary,  put  it  into  a  con- 
dition  fit  for  such  occupation,  and  repair 
all  subsequent  dilapidation  thereof  which 
render  it  untenantable,  except  sach  as  are 
mentioned  in  section  nineteen  hundred 
and  twenty-nine."  And  the  section  re- 
ferred to  as  the  exception  declares :  "  The 
hirer  of  a  thing  mnst  repair  all  deteriora- 
tions or  injuries  thci'cto  occasioned  by  his 
ordinary  negligence."  Under  those  sec- 
tions it  is  clear  that,  in  the  absence  of  an 
agreement  to  the  contrary,  the  landlord, 
after  the  delivery  of  possession  to  his  ten- 
ant, has  the  right,  and  it  is  made  his  duty, 
to  re-enter  for  the  purpose  of  repairing 
any  dilapidations  not  occasioned  by  the 
ordinary  negligence  of  the  tenant  which 
renders  the  leased  building  untenantable 
and  which  occurs  after  the  beginning  of  the 
term.  But  while  this  is  so,  Ibe  facts  of 
this  case  do  not  come  wiiJiiu  the  rule  so 
established,  because,  as  we  have  already 
seen,  the  re-entry  was  madenotforthepur- 
pose  of  making  necessary  repairs,  but,  on 
the  contrary,  to  make  extensive  altera- 
tions. A  re-entry  cannotbe  made  for  such  a 
purpose  unless  the  right  is  expressly  re- 
served in  the  lease.  Civil  Code,  §1927.  Anda 
right  of  entry  for  one  purpose  will  not  jus- 
tify the  performance  of  acts  for  another 
purpose.  Shlffer  v.  Broadhead,  136  Pa. St. 
260,  17  Atl.  Rep.  592.  In  that  case  the  de- 
fondants  had  the  right  to  enter  upon  cer- 
tain woodland  to  cut  trees  of  a  certain 
size,  but  they  were  held  liable  in  trespass 
i  for  cutting  trees  of  a  different  size.  So,  in 
the  present  case,  the  landlord  had  a  right, 
as  already  shown,  to  re-enter  to  make 
necessary  repairs,  but  having  made  unau- 
thorized alterations  instead  of  repairs  he 
thereby  committed  a  trespass.  Therefore 
this  second  contention  of  appellant  must 
also  be  resolved  against  him. 

The  remaining  point  urged  by  the  ap- 
pellant is  that  the  damages  found  are  ex- 
cessive. The  evidence  shows  tiiat  tlie  ten- 
ant was  deprived  of  a  large  portion  of  his 
fnmiture  for  several  months,  and  that 
some  of  it  was  broken,  but  there  is  no  es- 
timate as  to  what  loss  such  deprivation 
and  breakagecaused.  Butit  is  undisputed 
that  the  landlord  accepted  rent  from  the 
tenant,  and  the  jury  impliedly  fonnd  that, 
on  account  of  the  unauthorized  altera- 
tions bt^un  by  the  landlord,  the  ten- 
aut was  compelled  tu  vacate  the  build- 
ing within  three  days  after  tlie  beginning 
of  the  month  for  which  the  r«at  had  been 


Digitized  by 


Google 


1018 


PACIFIC  REPOBTEB,  Vol.  24 


(Gal. 


paid ;  and  at  the  time  of  bis  election  the 
tenant  was  carrying  on  a  business  in  the 
building  that  yielded  him  $200  net  profit 
per  month.  This  Is  not  contradicted.  It 
is  true,  however,  that  it  appears  the  ten- 
antmoved  across thesaniestreetand  there 
continued  in  the  same  business,  but 
whether  at  a  profit ora  loss  is  not  shown. 
In  view  of  this  state  of  the  evidence,  we 
cannot  say  that  the  damages  areexcessive. 
Appellant  suggests  that  the  loss  of  plain- 
tiff's business,  which  be  pleaded  specially, 
is  not  a  proper  element  of  damages.  But 
we  think  the  destruction  of  his  business 
was  a  proximate  result  of  his  ejectment 
from  the  leased  premises,  and  as  such  was, 
under  his  special  allegation  respecting  the 
same,  properly  considered  in  estimating  the 
damages  sustained.  The  case  of  Dexter  v. 
Manley,  4  Cash.  14,  sustains  this  view. 
There,  as  here,  the  lessee  was  deprived  of 
the  use  of  the  property  leased,  and  it  was 
held  that  the  rnle  of  damages  was  the 
value  of  the  lease,  and  that  the  amount  of 
business  and  profits,  which  were  also 
specially  pleaded,  in  connection  with  the 
rent  reserved,  werecorapetent  to  show  such 
value.  The  same  principle  Is  recognized 
in  Lambert  v.  Haskell,  80  Cal.  611,  22  Pac. 
Rep.  327.  We  therefore  advise  that  the 
Judgment  and  order  be  affirmed. 

We  concur:    Haynb,  C.  ;  Foote,  O. 

Feb  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  and 
order  are  afiirnied. 
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Joshua  Henry  Machine- Works  v.  Ameri- 
can  Steam-Boii-er    Ins.   Co.   of   New 
York.    (No.  12,769.  j 
(Suprenne  Court  of  California.     Nov.  1,  1890.) 
fiBE  Inscrancb — Caxceia,atio:«  of  Pouct  —  Re- 

TDRM  OF  PbBMIUM. 

Under  Civil  Code  Cal.  %  9617,  providing 
that  the  assured  shall  have  a  return  of  his  entire 
premium  when  his  property  has  not  been  ex- 
posed to  any  of  the  perils  insured  against,  and 
that,  when  the  insurance  is  for  a  definite  timo 
and  he  surrenders  his  policy,  a  proportionate  part 
of  the  premium  shall  be  returned,  a  person  who 
has  taken  insurance  for  a  certain  period  cannot 
surrender  his  policy  and  reclaim  a  ratable  propor- 
tion of  the  premium,  unless  the  policy  is  canceled 
for  some  of  the  reasons  mentioood  in  sections  2610, 
2019,  or  under  a  right  to  do  so  reserved  iu  the  pol- 
icy. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  T.  H. 
Rearpen,  Judge. 

F.  V.  Ben  and  T.  C.  Van  Ness,  lor  appel- 
lant. J.  N.  E.  Wilson  and  James  M.  Trout, 
for  respondent. 

Works,  J.  This  action  was  brought  to 
cancel  a  policy  of  Insurance  and  to  recover 
$194.46  as  the  ratable  proportion  of  a  pre- 
mium paid  thereon.  DefL-ndant's  demur- 
rer, on  the  ground  of  Insutticiency  of 
the  facts  stated  In  the  complaint,  was 
overruled,  with  leave  to  answer,  which 
It  failed  to  do.  Judgment  tor  plaintiff 
was  thereupon  entered,  from  which  the 
defendant  appeals.  The  defendant  on 
June  2,  1S87,  in  consideration  of  a  $300  pre- 
mium paid  by  plain  tiff,  issued  to  the  latter 
it8  policy  of  insurance,  duly  countersigned 


by  Its  agents  at  San  Francisco,  whereby 
it  insured  plaintiff  to  the  amount  of  $20,- 

000,  for  a  period  of  three  years  from  June, 

1,  1887,  against  loss  or  damage  to  proper- 
ty, whether  owned  by  plalntiR  or  not,  or 
for  which  plaintiff  migbt  be  liable  in  case 
of  loss  or  damage  resulting  from  the  ex- 
plosion of  either  or  both  of  two  steam- 
boilers  situate  on  certain  premises  in  Saa 
Francisco;  and,  also,  against  loss  of  hu- 
man life,  or  injury  to  person,  resulting 
from  the  explosion  of  either  or  both  of 
said  boilers,  for  which  plaintiff  might  be 
liable.  Subsequently,  on  August  22,  1887, 
and  prior  to  any  loss  or  damage  of  any 
kind  covered  by  the  policy,  plaintiff  pr«»- 
sented  it  to  the  defendant  for  surrender 
and  cancellation,  and  requested  defendant 
to  accept  the  surrender  of  and  cancel  it. 
At  the  same  time,  plaintiff  demanded  the 
return  of  such  proportion  of  the  premium 
as  corresponded  with  the  unexpired  term 
of  the  policy  after  deducting  30  per  cent. 
The  defendant  refused  to  accept  the  sur- 
render of  the  policy  upon  any  terms,  or  to 
return  any  proportion  of  the  premium. 
Among  other  provisions  In  the  policy  is 
the  following:  "This  policy  shall  be  can- 
celed at  anytime  at  the  request  of  this 
company,  on  giving  notice  to  that  effect, 
first  deducting  thirty  per  cent,  for  the 
cliarges of  inspection,  and  refunding  to  the 
assured  a  ratable  proportion  of  the  bal- 
ance of  the  premium  for  the  unexpired 
term  of  the  policy. " 

The  defendant  contends  that,  as  this 
provision  reserves  the  right  to  cancel  the 
policy  to  the  insurance  company  only,  the 
plaintiff  is  not  entitled  to  a  cancellation 
of  it,  unless  snch  right  exists,  independent- 
ly of  the  contract  of  insurance.  In  some 
one  or  more  of  the  cases  provided  for  in 
sections  1689,  2580,  2610,  2619,  of  the  Civil 
Code;  and  that,  as  the  complaint  does 
not  present  a  case  within  any  of  those 
sections,  the  demurrer  thereto  should 
have  been  sustained.  The  policy  reserves 
to  the  insurer  the  right  to  cancel  the  pol- 
icy under  certain  conditions  and  on  cer- 
tain terms,  but  no  such  right  is  given  to 
the  insured.  Therefore,  the  only  question 
for  us  to  determine  is  whether  the  insured 
had  the  right  to  a  cancellation  ol  its  policy 
as  a  matter  of  law,  independent  of  any 
stipulation  to  that  effect  in  the  instru- 
ment itself.  The  Code  gives  the  right  to 
rescind  or  cancel  contracts,  generally,  for 
certain  spcKslfled  reasons.  Civil  Code,  §§ 
1689,  2580,  3406,  3414.  And  the  right  is  giv- 
en to  rescind  contracts  of  insurance  for 
certain  reasons.  Civil  Code,  §§  2610,  2619. 
It  is  not  alleged  In  the  complalntthat  any 
of  the  reasons  nbove  iiieutiuned  existed, 
but  it  Is  contended  that  section  2617  of  the 
Civil  Code  gave  the  respondent  the  right 
to  have  the  policy  canceled  without  cause 
and  upon  his  mere  request.  We  do  not  so 
construe  the  section  referred  to.  If  this  Is 
its  effect,  the  other  sections  of  the  Code 
above  referred  to  are  wholly  unnecessary. 
If  an  insured  has  the  right  to  rescind  his 
contract  at  his  pleasure,  and  without  giv- 
ing any  reason  therefor,  it  was  hardly  nec- 
essary for  the  legislBture  to  provide,  specif- 
ically, the  grounds  upon  which  such  a 
right  might  be  exercised.  The  Code  pro- 
vides that  "an  insurer  Is  entitled  to  pay- 
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ment  of  the  premium  aa  soon  as  the  thins 
Insured  la  exposed  to  the  peril  inaured 
against. "  Civil  Code,  §  2616.  And  when 
the  peril  insured  againat  haa  exiated,  and 
the  insurer  has  become  liable  for  any  pe- 
riod, however  short,  the  Inaared  ia  not  en- 
titled to  cancel  the  policy,  or  to  a  return 
of  any  part  of  the  premium,  unless  the 
right  is  given  by  theaectiona  of  the  Code 
above  referred  to.  May,  Ins.  §  67;  Rotha- 
i-hild  T.  Insurance  Co.,  11  Ins.  Law  J. 
282.  Section  2617  does  not  provide  when 
a  policy  of  Insurance  may  be  canceled  by 
the  Inaured,  or  proless  to  do  so.  It  relates 
exclusively  to  the  matter  of  a  return  of 
premium,  and  provides  how  much  of  the 
premium  shall  be  returned  to  him.  Two 
casea  are  mentioned,  viz.,  where  hia  inter- 
eat  in  the  property  has  not  been  exposed 
to  any  of  the  perils  inaured  against,  and 
where  the  insurance  la  made  for  a  definite 
time  and  the  insured  surrenders  hie  policy. 
In  the  first  case,  he  is  entitled  to  the  re- 
tnrn  of  the  whole  of  hia  premium,  and  in 
the  latter,  to  a  certain  proportion  of  it. 
The  section  la  intended  to  provide  how 
much  of  the  premium  shall  be  returned  to 
the  Insured  in  the  two  cases  mentioned, 
and  nothing  more.  In  any  of  the  cases  in 
which  either  party  may  cancel  the  policy 
aa  provided  in  the  other  sections  of  the 
Code,  mentioned  above,  or  as  stipulated 
by  the  policy,  this  section  steps  In  and 
protects  the  rights  of  the  insured  by  pre- 
serving to  him  either  the  whole  or  a  part 
of  the  premium  paid  by  bim,  as  the  case 
may  be.  Thia  view  of  the  effect  of  these 
Code  provisions,  or  others  lilce  them,  was 
taken  in  the  case  of  Insurance  Co.  v.  Cole- 
man, (Dak.)«N.  W.  Rep.  693,  In  which  Itis 
said:  "But  the  defendant  further  claims 
that  he  la  entitled  to  a  reduction  of  the 
amount  recoverable  by  the  terma  of  the 
note,  by  the  princii)le8  which  apply  to  the 
return  of  promiums.claiming  thtit '  risk  and 
premium  go  hand  in  band,  and,  oneceaaing, 
the  other  also  ceases.'  Thia  ia  not  by  any 
means  true.  If  the  premium  had  been 
paid,  and  the  risk  incurred,  for  any  period, 
no  matter  how  short,  no  breach  of  a  sub- 
sequent condition  for  which  the  Insured 
was  responsible  would  entitle  him  to  a  re- 
turn of  any  of  the  premium,  although  the 
conipauy  tliereby  ceased  to  be  liable.  The 
law  relating  to  the  return  of  premiums  ia 
clearly  laid  down  in  our  Civil  Code,  §S  1M2- 
1544,  and  we  are  not  uware  that  It  differs 
materially  from  the  general  law  of  insur- 
ance elsewhere.  Section  1542:  'A  person 
Insured  is  entiti«'d  to  a  return  of  premium 
as  follows:  (I)  To  the  whole  premium  if 
no  part  of  hia  interest  in  the  thing  insured 
be  exposed  to  any  of  the  perils  insured 
against;  (2)  where  the  Insurance  is  made 
for  a  definite  period  of  time,  and  tiieinsared 
surrenders  hia  policy,  to  such  proportion 
of  the  premium  as  corresponds'  to  the  un- 
expired time,  after  deducting  from  the 
whole  premium  any  claim  for  loss  or  dam- 
age under  the  policy  whlcli  has  previously 
acci-ued.'  Section  1543:  'A  person  insured 
is  entitled  to  a  return  of  the  premium 
when  the  contract  is  voidable  on  account 
of  the  fraud  or  misrepresentation  of  the 
Insured,  or  on  account  of  facts  of  the  exist- 
ence of  which  the  Insured  was  ignorant 
without  bis  fault,  or  when,  by  any  fault 


of  the  inaured  other  than  actual  fraud,  the 
insurer  never  incurred  any  liability  under 
the  policy.'  Section  1544:  'If  a  peril  in- 
sured against  haa  exiated,  and  the  insurer 
has  been  liable  for  any  period,  however 
short,  the  insured  ia  not  entitled  to  return 
of  premiums,  so  far  as  that  particular 
risk  Is  concerned.'  We  cannot  see  how 
section  1544,  which  la  particularly  referred 
to  by  defendant's  counsel,  in  any  way  sus- 
tains his  position.  The  words, 'so  far  aa 
that  particular  risk  is  concerned,'  do  not 
refer  to  the  time  in  which  the  aubject  is  ex- 
posed to  the  peril;  but  where  a  premium 
1b  applicable  to  risks  on  two  or  more  dis- 
tinct subjects  of  insurance,  and  no  risk 
has  ever  been  Incurred  upon  one  subject, 
the  proportionate  premium  may  be  recov- 
ered. This  is  evident  not  only  from  the 
reading  of  the  previous  sections,  but  from 
the  history  of  the  legislation  which  led  to 
the  adoption  in  the  Code  states  of  section 
1542.  This  section,  as  originally  adopted 
in  California,  read:  'Aperaon  insured  is 
entitled  to  a  return  of  premium  paid,  or  a 
ratable  proportion  thereof,  if  no  part  of 
his  interest  in  the  thing  insured  is  exposed 
to  any  of  the  perils  insured  against,  or, 
where  the  insurance  is  made  for  a  definite 
period  of  time,  if  it  is  not  exposed  to  such 
peril  for  the  whole  period  of  that  time." 
In  proposing  as  an  amendment  the  lan- 
guage of  section  1542,  the  Code  examinera 
said:  'The  present  section  does  not  con- 
form to  the  general  rule  and  the  law  else- 
where, and  is  manifestly  unjust.  Under  It 
the  Insured,  meeting  with  a  loaa  In  the 
first  month  of  a  policy  for  a  year,  could 
recover  not  only  the  loss,  but  eleven- 
twelfths  of  the  premium,  ttius  depriving 
the  insurer  of  that  proportion  of  the  con- 
sideration for  which  he  assumed  the  risk.' 
If  the  defendant  had  sustained  a  loss  dur- 
ing the  first  year  the  premium  for  which 
had  been  paid  in  cash,  he  would  have 
been  liable  on  his  note,  because  the  peril 
had  existed,  the  insurer  had  been  lialile, 
and  the  event  insured  against,  in  conalder- 
atlon  of  the  entire  premium,  had  happened. 
This  being  an  insurance  for  five  years,  and 
the  risk  having  attached,  the  insured  is 
not  entitled  to  any  reduction  on  hia  note. " 
The  judgment  ia  reversed,  with  instruc- 
tions to  the  court  below  to  sustain  the  de- 
murrer to  the  complaint. 

We  concur:  Beatty,  C.  J.;  Fox,  J.; 
Patehsox,  J.;  McFarland,  J.;  Thorn- 
ton, J. ;  Shakpstein,  J. 

m  cai.  au 
Bank  of  So.noma  County  v.  Charles. 
(No.  13,673.) 
(Supreme  Court  of  Calif omia.     Nov.  6,  1890.) 

Executors  and  Abmisistrators  —  Presestatiox 
OP  Claim— MoBTOAQES. 
1.  Code  Civil  Proc.  Cal.  S  1500,  provides  that 
the  bolder  of  a  mortgage  may,  without  presenta- 
tion thereof  to  the  administrator,  maintain  an 
action  to  enforce  the  mort^a^  against  the  par- 
ticular property  subject  tliereto,  "when  all  re- 
course aKainst  any  other  property  of  the  estate  is 
expressly  waived  in  the  complaint;  but  no  coun- 
sel fees  shall  be  recovered  in  such  action,  unless 
such  claim  be  so  presented. '"  Plaintiff,  without 
any  presentation  of  the  mortgage,  and  without 
recourse  against  the  other  property  being  "ex- 
pressly waived  in  complaint, "  proceeded  to  f ore- 
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close  as  if  the  mortgage  had  been  presented,  and 
although  there  -was  no  deficiency  judgment  the 
decree  provided  for  an  attorney's  fee.  Held, 
that  the  decree  could  not  be  modified  by  striking 
out  the  provision  for  attorney's  fee  and  then  al- 
lowed to  stand  as  if  the  proceeding  had  been  un- 
der said  section. 

2.  Where  one  presents  to  an  administrator, 
and  has  allowed  a  note  against  an  estate  secured 
by  a  mortgage,  but,  by  mistake,  does  not  pre- 
sent the  mortgage,  supposing  that  the  presentation 
of  the  note  constituted  a  presentation  of  the  mort- 
gage also,  he  does  not  thereby  waive  his  rights 
under  his  mortgage. 

3.  The  approval  of  a  note  by  an  administra- 
tor does  not  constitute  a  waiver  of  the  presenta- 
tion of  the  mortgage  by  which  the  note  is  se- 
cured. 

4.  Error  cannot  be  predicated  of  a  decree  in 
a  foreclosure  suit  for  following  the  provision  of 
the  mortgage,  that  the  lands  therein  embraced 
be  sold  In  one  large  parcel,  and  several  other 
smaller  parcels. 

Department  2.  Appeal  Irotn  saperior 
court,  Humboldt  county;  G.  W.  Hlntek, 
Jud^e. 

Horace  L.  Smith  and  Thomas  Ruthledge, 
for  appellant.  J.  N.  Olllett  and  J.  F.  Coo- 
ga,D,  for  respondent. 

McFabi.and,  J.  This  is  an  appeal  by 
the  defendant,  Vemotta  Charles,  adminis- 
tratrix of  G.  W.  Charles,  deceased,  from 
a  judgment  In  favor  of  plaintiff  foreclos- 
ing a  certain  mortgage.  In  his  lite- time 
the  said  O.  W.  Charles,  and  J.  M.  Charles, 
made  their  promissory  note  to  plaintiff 
for  9'i2,250,  and  interest,  and,  to  secure  the 
same,  executed  a  mortgage  to  plaintiH 
which  covered  a  large  quantity  of  land, 
and  was  duly  recorded.  After  the  death 
of  said  G.  W.  Charles,  the  plaintiff  present- 
ed the  following  creditor's  claim  to  tlie 
administrator  and  administratrix,  viz. : 
"The  undersigned,  a  creditor  of  George 
W.  Charles,  deceased,  presents  its  claim 
against  the  estate  of  said  deceased,  witii 
the  necessary  vouchersforapproval, as  fol- 
lows, vis.:  Estate  of  George  W.  Charles, 
deceased,  to  Bank  of  Sonoma  County,  Dr. 
1889,  February  16.  To  principal  of  prom- 
issory note,  dated  December  11,1886,  (copy 
here  attached,)  f  38,069.58.  Interest  there- 
on from  December  11,  1886,  $5,979.07.  This 
note  is  secured  by  mortgage  of  even  date 
herewith."  Then  follows  a  copy  of  the 
note,  and  a  proper  verification  of  the 
claim.  No  other  presentation  of  the  claim 
or  of  the  mortgage  was  ever  made,  or  at- 
tempted to  be  made.  The  claim  as  pre- 
sented was  allowed  by  the  administrator 
and  administratrix  and  by  the  probate 
judge.  The  complaint  is  in  the  form  com- 
monly used  in  an  action  to  foreclose  a 
mortgage.  It  does  not  waive  recourse 
against  the  property  of  the  estate  other 
than  the  mortgaged  premises,  but  prays 
for  a  deficiency  judgment  against  the  es- 
tate, and  counsel  lees.  The  complaint 
shows  upon  its  face  that  the  only  presen- 
tation of  the  claim  was  as  above  stated, 
and  makes  the  presentation  a  part  of  the 
complaint  as  an  exhibit.  The  defendant 
demurred  to  the  complaint  upon  the  gen- 
eral ground,  and  also  upon  the  ground 
that  It  WHS  ambiguous,  uncertain,  etc., 
because  it  cannot  be  ascertained  therefrom 
whether  the  mortgage  was  ever  presented. 
The  demurrer  was  overruled,  and  defend- 


ant answered,  averring,  among  other 
things,  that  the  mortgage  was  never  pre- 
sented, and  that  the  only  preaentation  of 
the  claim  was  the  one  set  forth  ifitbecom- 
plaint,  and  the  court  so  found.  The  court 
rendered  judgment  foreclosing  the  mort- 
gage, and  allowing  an  attorne.v's  fee  of 
$500,  but  not  awarding  any  deficiency 
judgment  against  said  estate.  It  Is  quite 
clear  that  there  was  no  presentation  of 
the  mortgage.  The  general  provision  of 
the  Code,  as  to  the  presentation  of  a  claim 
founded  upon  a  written  instrument,  is 
that  "a  copy  of  such  instrument  must  ac- 
company the  claim,  and  the  original  in- 
strument must  be  exhibited,  U  demanded, 
unless  It  be  lost  or  destroyed;"  in  wliich 
event  there  must  be  an  affidavit  contain- 
ing a  copy,  "  or  particular  description  of 
such  instrument."  Code  Civil  Proc.  §  14a7. 
Of  course.  In  the  case  at  bar,  there  was  no 
attempted  compliance  with  this  general 
provision.  There  is,  however,  in  the  same 
section,  a  provision  which  relieves  the 
holder  of  a  mortgage  from  presenting  ei- 
ther the  original  or  a  copy  of  the  mort- 
gage. It  is  as  follows:  "It  the  claim,  or 
any  part  thereof,  be  secured  by  a  mort- 
gage, or  other  lien,  which  has  been  re- 
corded in  the  office  of  the  recorder  of  the 
county  in  which  the  land  affected  by  it 
lies.  It  shall  be  sufficient  to  describe  the 
mortgage  or  lien,  and  refer  to  the  date, 
volume,  and  page  of  Its  record."  But 
this,  plaintiff  did  not  do.  It  neither  com- 
piled with  the  general  provision,  nor  with 
the  special  one  which  was  intended  tor 
the  convenienceof  persons  in  itc  situation. 
The  mortgage  was,  therefore,  not  present- 
ed at  all. 

But  the  complaint  is  drawn  npon  the 
theory  that  the  mortgage  had  been  pre- 
sented; and  the  judgment  rendered  upon 
that  complaint  cannot  be  maintained,  and 
the  demurrer  should  have  been  sustained. 
Respondent  contends  that,  as  the  court 
did  not  in  fact  order  any  deficiency  judg- 
ment, the  decree  might  be  modified  by 
striking  out  the  attorney's  fee,  and  then 
be  allowed  to  stand  as  though  plaintiff 
had  proceeded  under  section  1500,  Id.  That 
section  provides  that  theholder  of  a  mort- 
gage may,  without  presentation  thereof 
to  the  administrator,  maintain  an  action 
to  enforce  the  mortgage  against  the  par- 
ticular property  subjeict  thereto,  "when 
all  recourse  against  any  other  property  of 
the  estate  It  expressly  waived  in  the  com- 
plaint; but  no  counsel  fees  shall  be  recov- 
ered in  such  action  unless  such  claim  be  so 
presented."  But  to  take  advantage  of 
that  section  there  must  be  an  express 
waiver  in  the  complaint,  and  the  com- 
plaint here  contains  no  such  waiver,  and 
such  a  plain,  statutory  provision  cannot 
be  disregarded  or  explained  away. 

Appellant  contends  that  plaintiff,  by 
presenting  the  note  and  having  it  al- 
lowed, waived  his  mortgage,  and  all  rights 
under  it;  but  we  do  not  think  that  the 
consequences  of  plaintiff's  carelessness  are 
so  ruinous  as  to  utterly  preclude  it  from 
the  benefit  of  the  mortgage  lien.  Its  prop- 
erty therein  should  not  be  held  to  be  lost, 
unless  such  holding  be  an  inevitable  legal 
conclusion.  Piaintilt  certainly  did  not  in- 
tend to  waive  or  abandon  its  mortgage. 
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It  evidently  Bopposed  that  the  presenta- 
tion of  the  note  wae  a  presentation  of  the 
mortsaKe  aJao,  and  it  has  proceeded  on 
that  theory  ever  since,  and  it  would  be  un- 
)DBt  and  inequitable  not  to  allow  ploin- 
tltt  to  CO  rect  the  error  into  which  it  tell 
while  it  is  not  too  late  to  do  so,  and 
when  no  injury  will  be  done  to  other  par- 
ties, and  we  see  no  legal  obstruction  in  the 
way.  The  fact  that  the  note  was  present- 
ed and  allowed,  as  above  stated,  presents 
nogreatdtfflculty.  Plaintiff  shouid  amend 
Its  complaint,  so  as  to  clearly  waive  all 
claim  upon  the  mortgage  endnote  against 
any  of  the  property  of  the  estate  other 
than  the  mortgaged  premises ;  and  we  see 
nothing  in  the  point  made  by  respondent 
that  the  appellant,  by  approving  the  note, 
waived  presentation  of  the  mortgage, 
even  supposing  that  an  administratrix 
could  bind  the  estate  by  such  a  waiver. 
TVe  think,  therefora,  that  the  Judgment 
should  be  reveirjed,  with  leave  to  plaintiff 
to  amend  its  complaint  so  as  to  expressly 
waive  all  recovery  against  any  of  the 
property  of  the  deceased  other  than  the 
mortgaged  premises :  and  that,  under  the 
complaint  so  amended,  a  judgment  fore- 
closing the  mortgage,  all  the  necessary 
facts  being  proven,  can  be  maintained. 
But  of  course  no  counsel  fees  could  be  al- 
lowed. 

The  decree  provided  that  the  lands  em- 
braced in  the  mortgage  should  be  sold  in 
one  large  parcel,  and  in  several  other 
smaller  parcels;  and  appellant  contends 
that  the  provision  for  the  sale  of  the  one 
larg'e  pan^el  was  erroneous.  But  there  is 
an  express  provision  in  the  mortgage 
that,  in  case  a  foreclosure  should  be  nec- 
essary, the  land  should  be  sold  In  a  cer- 
tain manner,  and  the  court  in  its  decree 
followed  that  provision.  In  this  we  think 
there  was  no  error.  The  parties  had  as 
full  power  to  contract  about  the  subdivis- 
ions or  parcels  by  which  the  property 
should  be  sold  as  about  any  other  mat- 
ter, and  it  was  proi>er  for  the  court  to  en- 
force that  part  of  the  contract.  It  was 
not  against  the  right  of  redemption.  Sec- 
tion 694,  Code  Civil  Proc,  relates  to  sales 
under  executions  Incases  where  there  have 
been  no  contracts  between  parties  as  to 
the  manner  of  the  sale.  In  Hopkins  v. 
Wiard,  72  Gal.  2.59, 13  Pac.  Rep.  687.  it  was 
held,  generally,  that  In  a  foreclosure  suit 
the  court  has  jurisdiction  to  provide  in 
the  decree  in  what  parcel  or  parcels  the 
mortgaged  premises  shall  be  sold;  and  we 
have  been  referred  to  no  case  in  which  it 
has  been  held  erroneous  for  the  court  to 
order  the  premises  sold  in  parcels,  as  pro- 
vided by  the  parties  in  the  mortgage  itself. 
The  only  case  cited  which  approaches  the 
point  under  discussion  is  Mickle  v.  Max- 
fleld,  42  Mich.  304,  3  N.  W.  Rep.  961,  and  in 
that  case,  while  compliance  with  the  con- 
tract was  demanded  by  the  mortgagor,  a 
contract  in  a  mortgage  similar  to  the  one 
in  the  case  at  bar  was  held  valid;  and  it 
was  further  held  that  subsequent  incum- 
brancers or  purahasers  took  "subject  to 
this  provision  as  part  of  the  contract, " 
And  that  the  right  sought  to  be  enforced 
"did  not  depend  on  Implied  equities,  but 
upon  express  agreement,  and  it  could  not, 
under  such  circumstances,  be  important 


to  know  what  coDBlderations  brouffbt 
it  about. "  The  judgment  is  reversed,  and 
the  superior  court  is  directed  to  sustain 
the  demurrer  to  the  complaint,  with  leave 
to  plaintiff  to  amend  its  complaint,  ns 
intimated  in  this  opinion. 

Weconcur :  Thornton,  J. ;  Sharpstein,  J. 

SSCal.  s» 

(No.  20,658.) 


People  v.  Chttn  Heong. 

(Supreme  Court  of  California.    Nov.  6, 1890.) 

MuBDEB— Alibi— Reasonable  Doubt— Instbuc- 

TioNS— Evidence. 

1.  Upon  a  oouviotlon  of  murder  In  the  first 
decree  a  refusal  to  grant  a  new  trial  will  not  be 
overruled,  although  it  appears  that  a  preponder- 
ance of  the  evidence  was  in  favor  of  an  aUbl,  as 
it  will  be  presumed  that  the  jury  had  good  rea- 
son to  disoredit  the  testiinony  oi  the  witnesses 
upon  that  point. 

2.  Newspaper  accounts  of  a  in\irder,  and  of 
the  arrest  of  the  accused,  are  not  competent  evi- 
dence. 

3.  Where  the  commission  of  a  murder  was 
conceded,  and  the  only  real  qnestion  was  as  to 
the  identity  of  the  murderer,  it  was  not  pvejudi- 
cial  error  to  charge  upon  the  law  of  manslaugh- 
ter and  excusable  and  justifiable  homicide. 

4.  A  cliarge  that  defendant  is  entitled  to  ac- 
quittal if  there  is  a  reasonable  doubt,  but  that 
"  mere  possible  doubts,  however  reasonable,  which 
beset  some  minds  on  all  ocx;asion8, "  should  not 
prevent  conviction,  is  meaningless  and  confus- 
ing; but  where  the  whole  charge  contained  a 
sidBciently  clear  definition  of  reasonable  doubt, 
the  judnnent  will  not  be  reversed. 

5.  Where  the  defense  is  an  alibi,  a  charge 
that  while  defendant's  guilt  must  he  proved  be- 
yond a  reasonable  doubt,  he  can  establish  any 
fact  essential  to  his  defense  by  a  preponderance 
of  evidence,  if  erroneous,  is  cured  by  a  charge 
that  he  must  lie  acquitted  If  there  is  a  reason- 
able doubt  of  his  presence  at  tho  commission  of 
the  crime. 

6.  It  is  not  error  to  charge  that  "a  case  might 
arise  wherein  a  jury  would  be  justified  in  find- 
ing a  verdict  for  the  defendant  upon  the  testi- 
mony of  one  witness  against  the  testimony  of  any 
greater  number. " 

7.  In  charging  upon  alibi  the  court  spoke  of 
the  "place  of  the  alleged  murder,"  and  immedi- 
ately afterwards  of  the  "time  and  place  of  the 
murder. "  Held,  the  jury  could  not  have  consid- 
ered the  last  phrase  as  an  assumption  that  the 
crime  had  been  proved. 

8.  The  court  charged  that,  "if  you  sxustain  a 
reasonable  doubt  as  to  whether  the  defendant  is 
guilty  of  murder  in  the  first  degree,  then  yon 
should  not  find  him  guilty  of  murder  in  the  first 
degree,  but  ;ou  should  proceed  to  inquire  whether 
he  is  guilty  of  murder  in  the  second  degree, "  and 
immediately  added:  "If  you  believe  from  the  ev- 
idence In  the  caset>eyond  a  reasonable  doubt  that 
the  defendant  is  not  guilty  of  murder  in  the  first 
degree,  but  that  the  defendant  with  malice, 
[stating  elements  of  murder  in  second  degree,] 
then  you  should  find  him  guilty  of  murder  in  the 
second  degree. "  Held,  this  did  not  tell  the 
jury  not  to  consider  murder  in  the  second  de- 
gree, unless  satisfied  beyond  a  reasonable  doubt 
that  he  was  not  guilty  of  the  higher  offense,  and 
was  not  erroneous. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
F.  W.  Van  Reyxboom,  Judge. 

Lyman  I.  Mowry,  for  uppellant.  Atty. 
Geu.  Geo.  A.  Johnson,  lor  respondent. 

Beatty,  C.  J.  This  is  an  appeal  by  the 
defendant  from  a  judgment  of  life  iuipris- 
onnient  upon  a  conviction  of  murder  in  the 
first  degree.  Jiumerous  errors  are  Ud- 
sigued. 
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1.  "We  cannot  say  that  the  8ui)er!orcourt 
erred  In  overruling  defendant's  motion 
for  a  new  trial  for  the  reaeon  that  the 
verdict  is  contrary  to  the  evidence.  Al- 
though there  is  a  serious  conflict  in  the 
evidence,  and,  as  it  appears  from  the  bill 
of  exceptions,  even  a  preponderance  In 
favor  of  tlie  defendant  upon  his  defense  of 
a.libi,  still,  as  there  is  sufficient  evidence  to 
support  the  verdict,  it  must  be  assumed 
that  the  jury,  who  saw  and  heard  the  wit- 
nesses for  the  defense,  had  good  reason 
for  discrediting  their  statements. 

2.  The  superior  court  did  not  err  In  ex- 
cluding from  evidence  the  newspaper  ac- 
counts of  the  killing  and  of  the  arrest  of 
the  defendant.  They  were  not  competent 
evidence  of  any  material  fact  in  the  case, 
and  were  not  rendered  admissible  by  rea- 
son of  the  fact  that  they  might  have  tend- 
ed to  corroborate  the  statements  of  one 
of  defendant's  witnesses  upon  purely  col- 
lateral matters  called  out  upon  cross-ex- 
amination. There  had  been  no  attempt 
to  impeach  the  witness  upon  these  points, 
nor  any  question  made  as  to  the  truth  of 
liis  statements. 

3.  As  all  the  evidence  In  the  case  went 
to  prove  a  deliberate  murder,  leaving  no 
question  for  the  jury  except  that  of  the 
identity  of  the  murderer,  it  may  have  been 
unnecessary,  but  it  was  not  error,  certain- 
ly not  prejudicial  error,  to  charge  the  jury 
as  to  the  law  of  mauBlaughter,  and  ex- 
cusable and  justifiable  homicide.  Such  in- 
structions could  not  by  any  possibility 
have  harmed  the  defendant. 

4.  In  attempting  to  define  " reasonable 
doubt"  the  judge  of  the  superior  court 
gave  an  instruction  containing  an  expres- 
sion which  has  been  repeatedly  condemned 
by  this  court  as  meaningless,  if  not  con- 
fusing. To  tell  the  jury  that  the  defend- 
ant is  entitled  to  be  acquitted  if  there  re- 
mains a  reasonable  doubt  of  his  guilt,  and 
then  In  the  next  breath  to  tell  them  that 
"mere  possible  doubts,  however  reasona- 
ble, which  beset  some  minds  on  all  occa- 
sions," should  not  prevent  a  verdict  of 
guilty,  would  seem  to  tend  only  to  confu- 
sion. But  in  two  rases,  (People  v.  Kerna- 
ghan,72Cal.  609, 14  Pac.  Kep.  560,  and  People 
v.  Lee  Sare  Bo, 72  Cal. 623, 14  Pac.  Rep. 310,) 
this  court,  while  severely  and  justly  con- 
demniugsimllar  if  not  identical  language  to 
that  above  quoted,  held,  nevertheless,  that 
tailing  the  whole  charge  together  there 
was  a  sufficiently  accurate  definition  of 
what  the  law  term8"a  reasonabledoubt, " 
and  that  the  instruction  was  not  invali- 
dated by  this  meaningless  expression. 
Upon  the  same  reasoning  it  may  be  held 
that  its  use  in  this  instance  was  not  preju- 
dicial error.  We  cannot,  however,  abstain 
from  again  expressing  the  hope  that  the 
trial  judges  who  have  made  use  of  thisform 
of  instniction  will  eventually  see  the  pro- 
priety of  returning  to  the  approved  defini- 
tion which,  since  the  time  of  Chief  Justice 
Sbaw.  has  never  been  improved  upon. 

5.  The  jury  were  instructed  that,  while 
It  was  necessary  to  prove  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt,  he 
could  establish  any  fact  essential  to  his 
defense  by  a  mere  preponderance  of  evi- 
dence. It  is  claimed  that  this  was  in  effect, 
and  by  implication,  an  instractiou  that 


It  was  necessary  for  the  defendant  to  prove 
the  alibi,  upon  which  alone  he  relied  as  a 
defense,  by  a  preponderance  of  evidence. 
But  It  is  not  a  necessary  implication  from 
the  language  of  the  instruction  that  the 
defendant  must  prove  any  fact  relied  on 
by  liim  by  a  preponderance  of  evidence, 
and,  as  to  the  alibi  upon  which  he  relied, 
the  jury  were  correctly  and  explicitly 
charged  that  the  defendant  must  be  ac- 
quitted In  case  of  a  reasonable  doubt  that 
he  was  present  at  the  tin-e  and  place  of 
the  murder.  This  was  sufficient  to  cure 
any  apparent  error  in  the  Instruction  ob- 
jected to. 

6.  There  was  no  error  in  charging  the 
jury  that  "  a  case  might  arise  wherein  a 
jury  would  be  justified  in  finding  a  verdict 
for  the  defendant  upon  the  testimony  of 
one  witness  against  the  testimony  of  any 
greater  number  of  witnesses."  Thisls  cer- 
tainly true  as  a  legal  proposition,  and  it 
is  not  perceived  how  its  statement  in  this 
case  can  possibly  have  prejudiced  the  de- 
fendant. 

7.  In  instructing  the  jury  upon  the  ques- 
tion of  alibi,  the  trial  judge  made  us"  of 
the  expression,  "place  of  the  alleged  mur- 
der," and  immediately  following  in  the 
same  connection  used  the  words,  "time 
and  place  of  the  murder."  It  is  claimed 
that  this  was  an  assumption  that  the 
crime  of  murder  had  been  proved,  and 
was  equivalent  to  an  instruction  to  that 
effect.  We  do  not  so  regard  it.  The  in- 
struction has  regard  to  the  crime  of  mur- 
der "  alleged  "  in  the  information,  and  so 
the  jury  must  have  understood  it. 

8.  The  court  correctly  instructed  the 
jury  as  follows:  "If  yon  entertain  a  rea- 
sonable doubt  as  to  whether  the  defend- 
ant is  guilty  of  murder  in  the  first  degree, 
then  you  should  not  find  him  guilty  of 
murder  In  the  first  degree,  but  you  should 
proceed  to  inquire  whether  he  is  guilty  of 
murder  in  the  second  degree."  But  im- 
mediat(>1y  following  this  language  the 
court  added :  "  And  If  you  believe  from  the 
evidence  in  the  case  beyond  a  reasonable 
doubt  that  the  defendant  is  not  guilty  of 
murder  in  the  first  degree,  but  that  thede- 
fendant  with  malice,  [stating  elements 
of  murder  in  the  second  degree,]  then  yon 
should  find  him  guilty  of  murder  In  the 
second  degree. "  It  Is  contended  that  the 
court  herecharged  the  jury  not  to  consider 
murder  In  the  second  degree,  unless  they 
were  Batlsfied  beyond  a  reasonable  doubt 
that  defendant  was  not  guilty  of  thehigb- 
er  offense,  thus  reversing  the  merciful  rule 
prescribed  by  the  legislature.  But  it  is 
plain  to  us  that  the  expression,  "beyond 
a  reasonal>le  doubt,"  as  here  used,  applies 
to  and  qualifies  that  part  of  the  instruc- 
tion following,  which  defines  murder  in  the 
second  degree,  and  so  we  are  bound  to 
presume  the  Jury  must  have  understood  it. 
By  Itself  It  bears  this  meaning,  and  im- 
mediately following  this  language  is  add- 
ed: "If  you  entertain  a  reasonable  donbt 
as  to  whether  the  defendant  is  guilty  of 
murder  in  either  the  first  or  second  degree, 
you  should  not  find  him  guilty  of  murder, 
but  you  should  proceed  to  inquire  whether 
or  not  he  is  guilty  of  manslaughter. "  etc. 
This  makes  the  meaning  of  the  whole  in- 
struction plain,  or  at  least  it  leaves  uoth- 
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Ing  In  the  literal  temiB  of  the  Instruction 
of  which  the  defendant  can  complain,  for. 
If  the  Jury  can  be  supposed  to  have  taken 
It  literally  as  construed  by  the  defendant, 
they  must  have  understood  (1)  that  they 
could  not  convict  of  murder  in  the  first  de- 
gree If  there  was  a  reasonable  doubt  of 
guilt  In  that  degree,  and  (2)  that  they 
could  not  convict  of  murder  in  the  second 
degree,  unless  It  was  proved  beyond  a  rea- 
sonable doubt  that  defendant  was  not 
guilty  of  murder  In  the  first  degree.  In 
other  words,  following  the  Instruction  as 
construed  by  defendant,  the  jury  could  not 
have  convicted  him  Improperly  of  murder 
in  the  first  degree,  but  might  have  been 
compelled  to  acquit  him  improperly  of 
murder  In  the  second  degree.  This  was 
not  an  error  of  which  he  could  complain. 
We  have  thus  reviewed  all  of  the  assign- 
ments of  error.  We  find  that  the  court 
used  language  In  Its  charge  tending  to 
confuBiou  upon  some  points,  but  that  the 
entire  charge  construed  together  Is  suffi- 
ciently accurate  and  free  from  substantial 
error,  at  least  of  error  prejudicial  to  tlie 
defendant,  and  conclude  that  the  Judgment 
must  be  affirmed.    It  Is  so  ordered. 


McFari.&nd,  J.;   Sharp- 


,  12,984.)i 
Nov.  6, 1890.) 


We  concur; 

STEIN,  J. 

S  Cal.  TTnrep.  302      — — — 

Babbt  t.  Goad  et  at.    (No. 
(Supreme  Court  of  California. 

Schools  — Boakd  op  EDrcATioN— Empix)tmest  of 
Teachers. 
The  employment,  by  the  board  oX  educa- 
tion of  the  city  and  county  of  San  Francisco,  of 
Inspecting  teachers,  whose  duty  it  is  to  visit  the 
schools  and  ascertain,  by  frequent  oral  examina- 
tions, the  condition  of  the  classes,  and  to  ^ve  ad- 
vice to  teachers  and  principals  when  necessary, 
is  within  the  power  to  "employ  teachers"  con- 
ferred on  the  board  by  Worley,  Consol.  Act,  p. 
171,  i  1,  subd.  8,  (Bt  Cal.  1871- TO.) 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  city  and  coun- 
ty ot  San  Francisco;  N.  Hamilton,  Judge. 

Otto  Turn  Suden  and  Horace  W.  Pbtl- 
brook,  forappellant.  Jos.  Rothschild,  for 
respondents. 

FooTE,  C.  This  action  was  brought  by 
the  plaintiff,  a  resident  citizen  of  Califor- 
nia, of  the  city  and  county  of  San  Fran- 
cisco, and  a  tax-payer,  for  the  purpose  of 
restraining  the  defendants,  the  board  of 
education  of  the  city  and  county  of  San 
Francisco,  from  drawing  any  drafts  upon 
the  school  fund  of  the  said  city  and  coun- 
ty In  favor  of  Laura  T.  Fowler  and  J.  G. 
Kennedy,  as  compensation  for  their  serv- 
ices as  teachers  In  the  public  schools  of 
said  city  and  county.  The  cause  was 
tried  before  thecourt,  without  a  Jury,  and 
there  Is  no  bill  of  exceptions  or  statement 
on  motion  for  a  new  trial.  l!pon  the  com- 
plaint and  answer,  apparently,  the  court 
found— JVrsf,  that  the  allegations  of  the 
complaint werenot  sufflcientin  lawtoentl- 
tle  the  pluintiff  to  any  relief  or  judgment; 
secont/,  that  all  the  atlirmative  allegations 
in  defendautH*  answer  were  true.  Judgment 
passed  for  the  defendants, from  which  this 
appeal  Is  taken.  The  whole  matter  turns 
upon  the  question  as  to  whether  the  board 
of  education  had  the  power  to  appoint, 


1  Iteversed  in  banc.    See  26  Pac.  785,  89  Cal.  215. 


and  order  paid  ont  of  the  school  fund. 
Fowler  and  Kennedy,  as  inspecting  teach- 
ers, and  this  depends  upon  the  language 
of  the  statute,  which  Is  the  measure  of 
their  power  to  appoint  teachers;  and 
whether  tbe  duties  assigned  to  the  teachers 
above  mentioned,  under  their  employment 
by  the  board,  are  those  which  api;>ertaln 
to  teachers  such  as  that  board  could  ap- 
point. The  answer  sets  up,  in  an  affirm- 
ative defense,  the  resolution  of  the  board 
defining  the  duties  of  the  teachers,  who,  it 
is  claimed  by  appellant,  are  inspectors 
merely,  and  not  teachers.  He  insists  that 
such  persons  were  not  employed  to  per- 
form the  functions  of  teachers  In  the  pub- 
lic schools  at  all,  but  were  to  be  mere  in- 
sr>ectors  of  schools,  and  to  perform  the 
duties  that  pertained  to  members  of  the 
board  of  education,  which  could  not  be 
delegated  to  anyone.  That  being  ao.such 
appointments  or  employments  were  with- 
out authority  of  law,  and  the  appointees 
could  not  be  paid  from  the  school  fund. 
The  power  of  employing  teachers  given  to 
this  board  Is  to  be  found  in  the  Statutes 
of  1871-72,  (see  Worley, Consol.  Act.  p.  171.) 
as  follows:  Section  1,  subd.  3.  "To  em- 
ploy and  dismiss  teachers.  Janitors,  and 
school  census  marshals,  and  to  fix,  alter, 
allow,  and  order  paid  their  salaries  or 
compensation, "etc.  The  resolution  of  tlie 
board  of  education,  under  which  Laura 
T.  Fowler  was  employed  as  Inspecting 
teacher,  paid,  and  her  duties  defined,  pro- 
vides, specially,  that  her  duty  shall  be  to 
visit  schools  and  ascertain  by  frequent 
oral  examinations  the  condition  of  the 
classes;  to  observe  carefully  the  methods 
of  teaching  and  discipline  by  the  teachers; 
to  give  advice  and  assistance  to  teachers 
and  principals,  when  necessary;  and,  in 
the  presence  and  before  their  classes,  ex- 
emplify the  best  methods  of  teaching.  It 
is  alleged  in  the  answer,  and  not  denied, 
that  J.  G.  Kennedy  was  appointed  by 
the  board  as  head  Inspecting  teacher  of 
the  public  schools  of  San  Francisco.  It  la 
plain,  we  think,  that  unless  the  duties  to 
be  performed  by  them  are  snch  as  are 
compatible  with  those  of  teachers  In  the 
public  schools,  the  statutes  do  not  au- 
thorize their  employment  or  payment  out 
of  the  school  fund.  Whether  such  ap- 
pointments of  teachers  are,  or  not,  in  con- 
sonance with  good  policy  in  connection 
with  the  public  schools  is  not  a  matter 
which  comes  within  the  purview  of  the  ap- 
pellate court  to  consider.  The  only  thing 
left  for  determination  is  whether  these 
persons,  thus  appointed,  are  teachers  in 
the  sense  nsexprewsed  in  the  statute  above 
quoted.  That  statute  does  not  declare 
what  kind  of  teachers  the  board  is  to  em- 
ploy. It  says  they  may  "employ  and  dis- 
miss teachers."  This  means  of  course 
teachers  for  the  public  schools,  such  as  the 
course  of  study  In  such  schools,  as  pre- 
scribed by  law  and  the  regulations  of  the 
board,  may  demand.  We  cannot  see  what 
duty  is  assigned  to  these  so-called  "in- 
specting teachers, "  which  may  be  said  to 
make  them  anything  but  teachers,  in- 
structors, or  tutors.  They  seem  to  be  a 
higher  order  of  teachers  than  those  imme- 
diately over  the  pupils;  but  they  are  nev- 
ertheless    teachers.     They   examine    the 
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school  children  orally,  and  thereby  ascer- 
tain tho  condition  of  their  claaBee.  They 
obeerve  the  methods  ol  teaching  and  dla- 
cipllne  pursued  by  the  other  teachers. 
They  give  advice  and  asHistance  to  other 
teachers,  and,  in  their  pi-esence  and  before 
their  classes,  exemplify  the  beet  methods 
of  teaching;  and  all  these  matters  come 
-within  the  province  of  a  teacher  or  In- 
Rtrnclor,  and  tend  to  educate  the  public 
school  children.  We  cannot  say,  therefore, 
that  the  board  of  education  exceeded  its 
povirers  in  employing  thislsindof  teachers; 
and  we  advise  that  the  Judgment  be  af- 
firmed. 

We  concur:    Belcher,  C.  C;  Hatnb,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  Is 
affirmed. 


8«  Cal.  S4S 

Perkins  et  a/,  v.  Oxyett  et  a/.    (No.  18,- 

848.) 

{Supreme  Court  of  Calif <rmla.   Nov.  7,  1890.) 

ElXBCUTOKS   AND    AoUraiSTRATORS — ^PRESBNTATIOS 
or  CliAIMS — MOKTaAOES — HOKESTEAD. 

1.  Under  Code  Civil  Proc.  CaL  {  UTS,  provid- 
ing tbat  a  mortgage  on  a  homestead  must  oe  pre- 
sented like  other  claims  against  an  estate,  a  judg- 
ment of  foreclosure  cannot  be  sustained  where  the 
only  presentation  was  of  the  note,  secured  by 
the  mortgage. 

2.  ttoction  1494,  providing  that  every  claim 
presented  to  the  executor  or  administrator  "must 
be  supported  by  the  afQdavit  of  the  claimant,  or 
some  one  in  his  behalf, "  further  provides  that, 
"when  the  aiBdavit  is  made  by  a  person  other 
than  the  claimant,  he  must  set  forth  in  the  sfS- 
davit  the  reason  why  it  is  not  made  by  the  claim- 
ant, "  also  that  the  affidavit  must  state  that  there 
are  no  credits,  offsets,  etc.,  "to  the  knowledge  of 
affiant. "  Meld,  that  where  an  affidavit  was  made 
b;  an  agent,  and  he  gave  no  reason  iherefor,  and 
further  stated  that  there  were  no  credits,  etc.,  "to 
the  knowledge  of  claimant^ "  the  claim  having 
been  rejected,  an  action  could  not  be  maintained 
thereon.  Estate  of  Swain,  b7  Cal.  687,  8  Pac.  Rep. 
4v7,  distinguished. 

in  bank.  Appeal  from  superior  court, 
Butte  county;  Philip  W.  Kbyser,  Judge. 

John  Gale,  for  appellants.  Gray  &  Sex- 
ton, lor  respondents. 

Per  Curiam.  This  action  was  brought 
upon  a  promissory  note  made  In  his  life- 
time by  John  Ouyett,  deceased,  and  upon 
a  mortgage  to  secure  it,  executed  by  said 
John  and  his  wife,  Amy  Onyett,  on  prem- 
ises which  constituted  their  homestead, 
the  homestead  being  on  community  prop- 
erty. The  defendants  are  S.  B.  Onyett, 
executor  of  the  estate  of  said  John,  de- 
ceased;  the  said  Amy,  his  widow;  and 
Jenkin  Morgan,  who  claims  an  Interest  in 
the  mortgaged  premises.  Tlie  answer  of 
the  executor  and  said  Amy  sets  up  several 
defenses,  such  as  payment,  the  statute  of 
limitations,  etc.,  and  denies  that  tliere 
was  ever  any  legal  presentation  of  either 
the  note  or  the  mortgage  to  the  executor, 
within  the  time  prescribed  by  law.  The 
trial  court  gave  judgment  for  plaintiffs  up- 
on both  the  note  and  mortgage;  and  the 
executor  and  said  Amy  appeal  from  the 
judgment,  upon  the  judgment  roll,  with 
several   bills   of  exceptions.     The   court 


flnds,  among  other  things,  that  the  only 
presentation  of  plaintilTs'  claim  that  was 
made  to  the  executor  within  the  time  pre- 
scribed by  law  was  a  presentation  of  the 
note  alone,  without  any  reference  what- 
ever to  the  mortgage;  and  that  tbe  only 
afiidavit  by  wbTcb  said  claim  was  sup- 
ported was  as  follows :  "  Milton  J.  Green, 
agent  lor  Perkins  &  Co.,  whose  foregoing 
claim  Is  herewith  presented  to  the  execu- 
tor of  tbe  estate  of  said  deceased,  being 
dul.y  sworn,  says  that  the  amount  there- 
of, to-wit,  the  sum  of  six  thousand  five 
hundred  and  fifty  dollars  and  Interest,  is 
Justly  due  to  claimant;  that  no  payments 
have  been  made  thereon  which  are  not 
credited;  and  that  there  are  no  ofteets  to 
the  same,  to  the  knowledge  of  said  claim- 
ant."  This  was  signed  by  Oreen.  and 
sworn  to  before  a  notary  public,  and  was 
properly  certified.  As  there  w^as  no  pres- 
entation of  tbe  mortgage,  that  part  of 
tbe  judgment  which  forecloses  it  is  clearly 
erroneous.  Even  U  all  recourse  against 
other  pniperty  had  been  waived  in  the 
complaint,  (which  was  not  done,)  still  the 
judgment  could  uot  he  maintained,  because 
a  mortgage  of  a  homestead  on  comoiunity 
property  must  be  presented.  Section  1475, 
Code  Civil  Proc;  Camp  v.  Grider.  62  Cal. 
20;  Bollinger  v.  Manning,  79  Cal.  7,  21  Pac 
Bep.  375. 

It  is  contended,  however,  that  the  mort- 
gage, having  been  defeated  through  fail- 
ure to  present  it,  might  be  considered  as 
valueless;  and  that,  therefore,  an  action, 
under  a  properly  amended  complaint, 
might  be  maintained  against  the  estate 
upon  the  note  alone.  But  it  Is  useless  to 
consider  that  question,  because  tbe  presen- 
tation ot  the  note  Itself  was  fatally  defect- 
ive. Sectionl494of  the  Code  of  Civil  Pro- 
cedure, after  providing  that  every  claim 
presented  to  tlie  executor  or  administra- 
tor "  must  be  supported  by  tbe  affidavit  of 
the  claimant,  or  some  one  in  his  behalf," 
further  provides  that,  "when  the  affidavit 
is  made  by  a  person  other  than  the  claim- 
ant, be  must  set  forth  in  tlie  affidavit  the 
reason  why  it  is  not  made  by  the  claim- 
ant."  No  attempt  to  comply  with  this 
last  requirement  In  presenting  the  note  In 
the  case  at  bar  was  made.  See  nflfidavit 
of  Green,  above  quoted.  The  section  alsu 
provliles  that  the  afiidavit  must  state 
that  there  are  no  credits,  offsets,  etc.,  "  to 
the  knowledge  of  afilant,"  which  the  affi- 
davit in  this  case  does  not  state.  It  is 
contended  that  Estate  of  Swain,  67  Cal. 
637,  8  Pac.  Rep.  497,  is  aatliority  to  the 
point  that  such  defect  in  the  affidavit 
is  uot  material.  But  that  case  does  not 
support  this  contention.  The  Kstate  of 
8wain  was  not  a  case  where  a  claim  had 
bt«n  rejected  by  the  administrator.  Tlie 
claims  there  bad  been  approved  and  al- 
lowed by  the  administrator  and  the  pro- 
bate judge,  and  had  been  filed  among  the 
approved  claims  against  tlie  estate,  iiuch 
allowance  established,  prJ/ua  fucle,  their 
validity.  Afterwards,  upon  the  settlement 
of  the  final  account  of  the  adiuinistrator,- 
the  heirs  contested  the  claims;  and  upon 
that  issue,  the  court  said:  "In  law,  the 
allowance  of  the  claims,  although  made 
upon  defective  verifications,  was  not  void. 
It  was  a  judicial  act,  which  entitled  the 
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olaiiu  to  rank  m  uknowledfred  debts  o£ 
the  estate,  to  be  paid  ia  due  course  of  ad^* 
mtntstratlon :  bnt.  as  a  Judicial  act  In 
their  favor,  it  was  not  binding  and  con-. 
cluRlve  against  the  helra,  because  they 
were  not  parties  to  It.  Tbey  had,  there* 
fore,  the  right  to  qaestlon  the  allowanoe 
at  the  settlement  of  the  estate."  That 
was  a  very  different  rase  from  one  where, 
as  In  the  case  at  bar,  a  person  seeks  Judg- 
ment against  an  estate  upon  a  rejected 
claim,  when  the  "Judicial  act"  has  been 
against  blm.  In  such  a  case  the  plaintlH 
mu8t  show  at  least  a  substantial  compli- 
ance with  each  requirement  of  the  statute 
on  the  subject  of  the  presentation  of 
claims ;  and  as.  In  the  case  at  bar.  the  re- 
spondents made  no  attempt  at  complying 
with  the  provision  above  quoted  relating 
to  the  aftidavit  by  which  a  claim  must  be 
supported,  they  cannot  maintain  an  ac- 
tion against  tiie  estate  upon  the  promis- 
sory note  set  forth  in  the  complaint.  And 
this  view  makes  It  unnecessary  to  discuss 
other  points  which  are  made  in  the  case. 

The  judgment  Is  revei-sed. 
88  Cal.  IM  — — 

Griffiths  v.  Gaundo.    (No.  12,9S0.) 
{Suvreme  Court  of  Calif ortOa.    Oct.  33,  1890.) 

DKDICA.TIOK— HlOHWATS. 

Where  the  owner  ot  an  entire  tract  has  It 
forveyed  and  laid  off  into  lots  and  streetB,  and  a 
map  made  of  the  survey,  and  then  sells  the  lots 
at  auction  before  the  map  is  filed  for  record,  but 
does  not  deliver  the  deeds  until  after  it  is  record- 
ed, there  is  a  complete  dedication  to  the  public 
of  the  streets  desi^ated  on  the  map,  and  a  pur- 
chaser at  the  auction  sale  at  which  the  map  was 
used  to  inform  purchasers  of  the  location  of  tne 
lota  and  streets  cannot  close  the  street,  though 
his  deed  includes  the  land  to  its  center,  for  that 
is  simply  a  conveyance  of  the  legal  title  subject 
to  the  public  easement. 

Department  1.  Appeal  from  superior 
court.  Contra Costacounty;  Jos.  P.  Jonks, 
Judge. 

«.  W.  Ifowie,  for  appellant.  W,  8.  Tin- 
ntBf(,  for  respondent. 

Works,  J.  This  Is  an  action  for  dam- 
ages for  an  alleged  trespass  upon  lands  in 
entering  upon  the  lands  of  the  piaiutllf, 
and  tearing  down  a  fence  situate  thereon. 
The  defendant,  in  his  answer,  justified  on 
the  ground  that  the  land  where  the  fence 
was  situate  was  a  public  street,  and  the 
fence  an  obstruction  thereof ;  that  he  was 
road  overseer  of  the  district,  and  under 
an  order  of  the  board  of  supprvlsors  ot  the 
county  removed  said  fence  as  an  obstruc- 
tion to  the  street.  The  whole  question  In 
the  case  is  whether  the  land  in  controver- 
sy had  been  dedicated  to  and  accepted  by 
thepropernuthorlties.orbyuser.as  a  pub- 
lic highway.  The  owner  of  an  entire 
tract  ot  land,  Including  the  property 
owned  by  the  plaiutlff  at  the  time  this  ac- 
tion was  commenced,  caused  the  same  to 
be  surveyed  ai>d  laid  off  into  lots  and 
streets,  and  a  map  to  be  nmde  thereof. 
He  subsequently  sold  some  of  the  proper- 
ty at  public  auction,  and  the  plaintiff  be- 
came the  purchaser  of  three  of  these  lots. 
At  the  time  the  sale  was  made,  the  map 
had  not  been  tiled  in  the  recorder's  office, 
but  It  was  so  filed  before  deeds  were  made 
to  the  purchasers,  and  the  lots  purchased 
?.24p.no.21— 66 


by  the  plalatiO  were  described  aa  "those 
certain  lots,  pieces,  and  subdivisions  ot 
land,  being  portions  of  the  government 
or  Gwin  ranch.  In  said  Contra  Costa  coun- 
ty, as  subdivided,  laid  out,  and  surveyed 
for  J.  Rosenthal  and  G.  Bates,  In  Septem- 
ber, 1884,  by  T.  A.  McMahon,  county  sur- 
veyor, and  as  per  map  and  survey  thereof 
filed  in  the  ofBce  of  the  conn  ty  recorder  of 
said  county  on  the  8th  day  of  November, 
1884,  and  which  said  lots  and  subdivisions 
of  land  are  known  and  therein  designated 
as  lot  No.  forty-six,  (46,)  as  lot  No.  for- 
ty-seven, (47,)  and  lot  No. forty-nine,  (49.)  " 
The  deed  also  described  each  of  these  lots 
separately,  by  metes  and  bounds,  running 
to  the  centers  of  the  streets  designated  on 
the  map,  and  designating  them  as  such 
streets.  While,  as  we  have  said,  this  map 
was  not  filed  in  the  recorder's  office  at  the 
tluK  of  the  sale,  It  was  on  theground  at  the 
time,  and  the  attention  of  all  purchasers 
wascalled  to  it,  and  they  were  notified  that 
when  they  purchased  the  lots  designated 
on  the  map  they  purchased  and  paid  for 
the  lands  to  the  centers  of  the  streets  des- 
ignated on  the  map  as  bordering  on  such 
lots.  A  number  of  other  persons,  besides 
the  plaintiff,  became  purchasers  at  the 
same  sale  and  under  like  circumstances. 
The  street  bordering  on  the  plaintiff's 
land  was  used  by  the  public  as  a  street, 
but  not  exclusively,  or  by  a  great  number 
of  people.  The  plaintiff,  claiming  that  he 
bad  bought  the  land  to  the  center  of  the 
street,  constructed  a  fence  In  the  center 
thereof,  and  cultivated  one-half  of  the 
street.  The  board  of  supervisors  ordered 
the  street  to  be  opened,  and  all  obstruc- 
tions removed.  The  defendant,  as  road 
overseer  of  the  district,  and  acting  under 
this  order,  took  down  plaintiff's  fence  and 
removed  it  from  the  street ;  and  this  is 
the  alleged  trespass  complained  of.  The 
court  below  found  that  the  land  bad  been 
dedicated  for  and  accepted  as  a  public 
street,  and  found  for  the  defendant.  A 
new  trial  was  denied,  and  the  plaintiff  ap- 
peals. 

The  contention  of  the  appellant  Is  that 
the  map  was  not  filed  at  the  time  of  the 
sale,  that  thestreets  themselves  were  sold, 
the  land  sold  on  each  side  extending  to 
the  center  of  the  street  on  each  side,  show-, 
ing  that  at  that  time  there  was  no  inten- 
tion to  dedicate  the  property,  or  any  part 
of  It,  for  street  purposes,  and  that,  by  con- 
veying the  property  Including  the  streets, 
the  owner  withdrew  his  offer  ot  dedication, 
If  one  was  made.  But,  as  has  been  said 
many  times,  the  question  of  dedication  Is 
one  of  intention,  to  be  determined  from 
the  acts  ot  the  owner.  Harding  v.  Jasper, 
14  Cal.  647;  People  v.  Keed.  81  Cal.  70,  22 
Fac.  Rep.  474.  In  this  case  the  acts  of  the 
owner  show  a  clear  Intention  to  dedicate 
this  and  other  streets  designated  on  the 
map.  He  had  the  land  surveyed,  and  a 
map  made  designating  the  streets.  He 
made  the  sales  at  public  auctlcm  with  ref- 
erence to  the  map,  and  before  the  deeds 
were  made,  and  while  he  was  still  the 
owner  of  the  land,  caused  the  map  to  be 
filed  in  the  recorder's  office,  and  the  de- 
scriptions in  the  deeds  referred  to  such 
map.  The  case  differs  materially  from 
People  r.  Reed,  supra,  and  other  cases  clt- 
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ed  by  the  appeHant.  There  was  in  this 
case  a  complete  otter  of  dedication  by  the 
owner  ot  the  lond.  No  act  on  hie  part 
withdrawing  the  otter  la  shown.  The 
public  authorities  accepted  the  offer  of 
dedication  by  entering  an  order  designat- 
ing the  street  as  a  public  highway,  and 
ordering  It  to  be  opened  and  obstructions 
removed.  The  fact  that  the  specific  de- 
scription ot  the  lots  purchased  by  the 
plaintiff  carried  the  plaintiff's  exterior 
lines  to  the  centers  of  the  streets  does  not 
affect  the  question.  Conceding  that  the 
streets  existed,  he  was  entitled  to  a  deed 
to  the  center  ot  the  street,  and  thereby 
became  the  owner  of  the  legal  title  to  one- 
half  of  the  street,  subject,  however,  to  the 
right  ot  the  public  tu  use  it  as  a  public 
highway.  This  was  the  legal  effect  ot  the 
description  ot  the  property  by  reference  to 
the  numbers  ot  the  lota.  The  lots  extend- 
ed to  the  centers  of  the  streets.  Therefore 
the  description  by  metes  and  bounds  was 
peclsely  the  same  In  legal  effect  as  the  gen- 
eral description.  This  is  not  like  the  cases 
referred  to  and  relied  upon  by  the  appel- 
lant, to  the  effect  that  a  conveyance  of  the 
whole  tract  Included  in  the  map,  without 
reference  to  such  map,  may  amount  to  a 
withdrawal  of  the  offer  to  dedicate.  Here 
the  land  was  not  sold  in  a  body,  but  in 
separate  lots,  according  to  and  with  refer- 
ence to  the  map,  and  that  such  sales  were 
not  intended  to  withdraw  the  offer  to  ded- 
icate is  conclusively  shown  by  the  fact 
that  theowner,  before  conveyini?  the  prop- 
erty, made  bis  offer  complete  and  effective 
by  placing  the  map  on  file,  and  making  the 
conveyances  with  reference  to  it  as  such 
recorded  map.  Judgment  and  order  at- 
flrmed. 

We  concur:  Patkbson,  J. ;  Fox,  J. 


(8S  Cal.  191) 

Db  Floreb  t.  Santa  Cruz.    (No  18,658.) 

(Supreme  Court  oj  Oalifomla.     Oct  28,  1890.) 

AFPSAI/— OlVKCTIONS  ITOT  MaDI  BsLOW. 

Where,  in  an  action  to  set  aside  a  deed  on 
the  ground  that  It  was  procured  by  duress,  a  de- 
murrer to  the  complaint  Is  overruled  by  consent, 
and  defendant  answers  admitting  the  execution 
of  the  deed,  but  denying  that  it  was  obtained 
by  duress,  it  cannot  be  objected  on  appeal  for  the 
Birst  time  that  the  complaint  is  insuffloient  be- 
cause it  fails  to  aver  directly  that  plaintiff  exe- 
cuted the  deed. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  connty ;  W.  P.  Wadk, 
Judge. 

W.  T.  Wlinams,  for  appellant.  M.  J. 
Waldheimer  and  Frederic  Hall,  tor  re- 
spondent. 

Works,  J.  This  Is  an  action  to  set  aside 
a  deed  on  the  ground  that  it  had  been  pro- 
cured by  duress.  There  was  a  judgment 
for  the  plaintiff.  Amotion  for  a  new  trial 
was  overruled,  and  the  defendant  appeals. 
It  is  contended  that  the  complaint  Is  in- 
pufticlent  because  it  does  not  directly  al- 
lege the  execution  of  the  deed  by  the  plain- 
tiff. We  think  the  complaint  Is  sufficient 
in  this  respect,  but  if  it  were  not  the  rec- 
ord shows  that  the  demurrer  to  the  com- 
plaint was  overruled  by  consent,  and  the 
detect  in  the  complaint  la  cured  by  the  aa* 


Bwer,  which  allegas  the  execntion  of  the 
deed,  bnt  denies  that  It  was  procured  by 
duress.  Ah  there  was  an  allegation  ot  snob 
a  conveyance  In  the  complaint,  which  is 
made  certain  by  the  answer,  the  appellant 
cannotbeallowed  to  attack  the  complaint 
in  this  court,  for  the  flnt  time,  on  thia 
ground.  The  findings  support  the  judg- 
ment, and  they  are  sustained  by  the  evi- 
dence. The  Judgment  and  order  are  af- 
firmed. 

We  concur:    Fox,  J.:  Patkbson,  J. 

(86  Cal.  xxl) 

Peoplb  t.  Wino.    (No.  20,780.) 

iSuprtme  Court  t(f  CaUfimUa.   Oct  17, 1890.) 

DaoRBis  or  CKm— Fiin>iNa  bt  Jurt. 

Under  Pen.  Code  Cal.  |  1157,  providing 
that,  "whenever  a  crime  is  distinguished  into 
degrees,  the  jury,  if  they  convict  the  defendant, 
•hall  find  the  degree  of  the  crime  of  which  he  is 
Koilty, "  the  Judgment  will  be  set  aside  when, 
upon  oonviction,  the  Jnry  falls  to  find  anch  d*. 
gree. 

Department  1.  Appeal  from  superior 
court,  city  and  county  ot  San  Franciso;  J. 
McM.  SuAFTER,  Judge. 

John  Flonmoy,  tor  appellant.  Atty. 
Oen.  George  A.  Johnson,  tor  the  People. 

Per  Curiam.  The  only  question  in  this 
case  is  the  same  as  that  decided  inthecaae 
of  People  V.  Travere,  78  Cal.  680, 15  Pac. 
Rep.  293;  and,  on  the  authority  of  that 
case,  the  Judgment  appealed  from  must  be 
reversed.    So  ordered. 


<S  Cat.  Unrep.  900) 
Willamette  Stkam  Mill  &  Lumber  Oo. 

v.  Kremer  at  a/.    (No.  13,690.) 

(Supreme  Court  tf  Calif ornia.   Oct  8S,  1890.) 

MacHARic's  IdBir— NoTioa— SovncimoT  or  Da- 

BOIUFTIOM. 

Where  a  mechanic's  lien  notioe  describes 
the  property  as  a  dwelling-house,  situate  upon  a 
certain  lot,  and  it  turns  out  to  be  situated  part- 
ly on  that  lot  and  partly  on  another,  the  lien  can- 
not lie  enforced,  as  there  is  no  lien  on  that  part 
of  the  house  not  situated  on  the  lot  named,  and 
it  would  work  great  injury  to  the  owner  to  allow 
the  lien  to  be  enforoed  against  a  put  only  of  the 
house. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county ;  W.  P.  Wade. 
Judge. 

Wella,  Oathrie  A  Lee,  tor  appellants. 
Johnston  &  Borden  and  Barclay,  WUsob  Jt 
Carpenter,  for  respondents. 

Works,  J.  This  is  an  action  toforeclose 
mechanics'  liens.  There  were  three  claim- 
ants, and  their  actions  were  consolidated 
together.  The  notice  of  two  of  the  liens  de- 
scribed the  property  aa  situate  on  lot  6  of  a 
certain  addition  to  the  city  ot  Los  Angeles. 
The  other  described  the  property  as  "that 
certain  dwelling-house  now  upon  that 
certain  lot  or  parcel  ot  land  situate  in  the 
city  and  county  ot  Los  Angeles,  state  of 
California,  at  the  north-east  corner  ot 
Eighth  and  Hope  streets."  This  notice 
did  not  g^ye  the  description  of  the  lot  by 
number  or  reterenceto  tbeaddition  ormap 
otlt,but  It  described  the  comer  lot,  and,  aa 
the  property  was  subdivided  Into  lots  and 
blocks,  this  description  must.  If  sufflcieat 
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at  aM, — which  we  very  much  doubt, — be 
held  to  nu^an  the  corner  lot  as  tbuR  Biibdi- 
vlded,  and  no  more;  so  that  all  of  these 
Ueecriplions,  conceding  this  one  to  be  sut- 
fleient,  are  in  le^al  effect  the  same.  At  the 
trial  the  court  found  that  the  houae  was 
situated  partly  upon  lot  6,  which  was  the 
comer  lot,  and  partly  upon  the  adjolninf; 
lot,  7.  Upon  this  finding  the  court  ren- 
dered a  decree  foreclosinK  the  lien  on  lot  6 
only,  which  took  all  of  the  houae  but 
about  10  feet. 

It  aeeraa  to  bo  too  clear  tor  argument 
that  a  lien  cannot  be  enforced  against  a 
part  of  a  houae.  Counsel  for  respondents 
flay  that  the  appellants  are  not  injured  by 
their  taking  only  a  part  of  the  property 
that  might  have  been  included  in  their 
lien.  Ordinarily,  no  doubt,  this  would  be 
so,  but  it  is  not  so  in  this  case.  To  at- 
tempt to  sell  a  part  of  the  appellants' 
house  would  necessarily  be  to  sacrifice  the 
property.  No  one  would  pay  a  reason- 
able price  for  a  part  of  a  bouse,  and  the  10 
feet,  or  less,  remaining  to  the  appellants 
would  be  almost,  ifnotentirely, worthless. 
Such  a  sale  would  therefore  work  great 
injury,  and  cannot  be  allowed.  For  these 
reasons  the  liens  in  thin  case  cannot  be  up- 
held. There  are  other  errors  assigned  by 
the  appellaats  and  urged  in  their  briefs, 
but  as  the  one  mentioned  is  fatal  to  the 
liens  the  others  need  not  be  considered. 
The  judgnient  and  order  are  reversed. 

We  concur:    Patekson,  J. ;  Fox,  J. 

8S  Cal.  23J!  

Mix  v.  San  Diego  &  C.  Kt.  Co.    (No.  13,- 

857.) 

(Supreme  Court  of  California.    Oct  27,  1890.) 

Appeal— Practice — Record. 

1.  When  the  statoment  of  the  case  copied  in 
the  transcript  on  appeal  was  not  filed  in  the  court 
below  alter  it  was  settled,  it  is  no  part  of  the 
record,  and  error  predicated  on  the  evidence  can- 
not be  reviewed. 

2.  Where  the  statement  was  not  vised  on  mo- 
tion for  a  new  trial,  it  cannot  be  the  basis  of  an 
appeal. 

Department  1.  Appeal  from  superior 
court,  San  Diego  county;  W.  L.  Piekce, 
Judge. 

Ctisslna  Carter,  S.  C.  McCormlck,  and 
Leovy&  BumcsJoT  appellant.  Huasaker, 
Britt  &  Goodrich,  for  respondent. 

Works,  J.  This  is  an  appeal  from  a 
judgment  of  nonsuit.  A  statement  of  the 
case  is  copied  into  the  transcript,  but  it 
does  not  appear  to  have  been  filed  in  the 
court  below  after  it  was  settled.  This 
being  BO,  it  is  no  part  of  the  record,  and 
cannot  be  looked  to  in  aid  of  this  appeal ; 
and,  as  the  only  ruling  complained  of  de- 
pends upon  the  evidence  given  at  the 
trial,  the  position  taken  by  the  appellant 
has  nothing  to  support  It.  Mills  v.  Dear- 
bom,  82  Cal.  51,  55,  22  Pac.  Bep.  1114. 
Besides,  it  does  not  appear  that  the  state- 
ment was  used  on  motion  for  a  new  trial, 
and  for  that  reason  It  cannot  be  the  basis 
ofan  appeal  from  the  judgment.  Jue  Fook 
Sam   V.  Lord,  83  Cal.  IGO,  23  Pac.  Rep.  225. 

Judgment  affirmed. 

We  concur:    Fox,  J. ;  Fatebson,  J. 


W  OaL  «< 
San  Fbancisco  &  N.  P.  R.  Co.  t.  Tayi^r. 

(No.  12,067.) 
(Supreme  Coiurt  of  Calif  omia.    Nov.  1,  1890.) 

CONDEJINATIOir  FROOESDINQS  —  VaLTTS  07  liAND— 
iMPROVXMSirTB. 

In  condemnation  proceedings  by  a  rail- 
way company,  commenced  after  the  constniction 
of  the  road,  the  land-owner  is  not  entitled  to  re- 
cover the  value  of  the  improvements  placed  upon 
the  land,  but  simply  the  value  of  the  land. 

In  bank.  Appeal  from  superior  court, 
Marin  county,    E.  B.  Maho.n,  Judge. 

D.  B.  Whittemore  and  W.  H.  Sears,  for 
appellant.  Charles  F.  Hanlon,  for  res- 
pondent. 

Bbixheb,  C.  C.  This  is  an  action  to  con- 
demn a  right  of  way  for  a  railroad  across 
a  piece  of  swamp  and  overfiowed  land 
owned  by  the  defendant.  Judgment  of 
condemnation  was  entered  in  thecourt  be- 
low, from  which,  and  from  an  order  de- 
nying a  new  trial,  the  defendant  appeals. 
The  only  question  involved  in  the  case  re- 
lates to  the  measure  of  compensation 
which  the  defendant  was  entitled  to  claim 
and  receive  for  the  strip  of  land  taken. 
The  facts  affecting  this  qnestion  are  as 
follows:  In  the  year  1860  one  Blatchley 
made  application  to  purchase  from  the 
state  a  tract  of  swamp  and  overflowed 
land  situate  in  Marin  county,  and  known 
as  "Survey  No.  56. "  He  paid  20  per  cent, 
of  the  purchase  price,  and  one  year's  inter- 
eat  on  the  remaining  80  per  cent  thereof, 
and.  in  April,  1861,  received  a  certificate  of 
purchase.  He  never  made  any  farther  pay- 
ments of  interest  or  principal.  In  July, 
1882,  he  assigned  bis  certificate  of  purchase 
to  the  defendant,  and  in  January,  1883,  the 
latter  obtained  from  the  state  a  patent 
for  the  land.  In  1876,  the  Sonoma  &  >la- 
rin  Railroad  Company,  the  erantor  of 
the  plaintiff,  constructed  a  road-bed 
across  the  said  land,  and  in  1878  laid  ita 
track  thereon.  Since  1876  the  said  compa- 
ny and  the  plaintiff,  its  successor  in  inter- 
est, have  been  continuously  in  possession 
of  the  strip  ao  taken,  and  using  it  for  the 
purposes  of  a  railroad.  Whether  Blotch- 
ley  knew  of  the  construction  of  the  rail- 
road across  this  land,  or  whether  he  con- 
aented  or  objected  to  its  construction 
thereon,  does  not  appear.  It  would  seem, 
however,  that  he  must  have  known  of  it 
between  the  years  1876  and  1882,  unless  he 
bad  abandoned  hla  intention  to  complete 
the  purchase,  or  was  more  than  ordlnaril.y 
careless  in  regard  to  his  own  affairs. 
Shortly  after  obtaining  his  patent,  the  de- 
fendant commenced  an  action  to  eject  the 
plaintiff  from  the  possession  of  the  said 
atrip,  and  before  that  caae  was  brought 
to  trial,  thia  proceeding  was  instituted. 
At  the  trial  of  this  case  the  defendant 
claimed  that  he  was  entitled  to  have  the 
value  of  all  improvements  placed  on  the 
land  by  the  plaintiff  and  its  predecessor  in 
interest  Included  in  the  compensation 
which  should  be  awarded  to  him.  The 
court  allowed  him  the  value  of  the  land, 
but  not  of  the  improvements,  and  hence 
this  appeal.  The  case  is  not  materially 
different  from  that  of  Railroad  Co.  v.  Hes- 
ser,  84  Cal.  485,  ante,  288.  In  that  case 
it  waa  held,  on  the  authority  of  Railroad 
Co.  v.  Armstrong,  46  Cal.  85,  and  other 
cases  cited,  that  the  defendant  waa  not 
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entitled  to  be  paid  the  value  of  Improve- 
nienta  placed  upon  the  Innd  by  the  com- 
pany before  the  commencement  of  thecon- 
demiiation  proceedings ;  and  the  rule  thera 
declared  seems  to  be  lu  accord  with  the 
weight  of  authority.  We  think  that  case 
decisive  of  this,  and  therefore  advise  that 
the  Judgment  and  order  be  affirmed. 

We  concur:    Foote,  C.  ;  Haynr,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and 
order  are  aflSrmed. 


88  Cal.  185 

In  re  WnrrcoMB'b  Estate.    (No.  18,882. 

(Supreme  Court  of  California.    Nov.  8,  1890.', 
Wills— Construction— Prbcatort  Words. 

A  will  provided,  "I  give  to  my  nephew 
*  *  and  to  his  son  all  my  interest,  either 
real,  personal,  or  mixed,  in  the  '  Jimeno  Ranch.  > 
•  •  *  And  I  recommend  to  my  said  nephew  to 
leavo  his  portion  thereof,  after  his  own  death 
and  the  death  of  his  wife,"  to  his  son  and  his 
children  or  descendants,  and  In  default  of  such, 
to  Harvard  College.  Testator  was  a  lawyer, 
had  created  trusts  in  the  will  by  approt>riate 
words,  and  had  also  devised  property  with  a 
"recommendation"  as  to  the  disposal  of  it,  when 
there  was  no  question  that  ho  intended  to  give  it 
absolutely.  Held,  the  word  "recommend"  was 
intended  only  as  advice,  and  not  as  a  limitation 
of  the  estate,  and  no  trust  was  created  in  favor 
of  Harvard  College. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Fraucisco;  J.  V.  Coffey, 
Judge. 

Smith  &  Potueroy,  for  appellant.  JP<7- 
warcJ  J.  Pringle  and  Jerome  B.  Lincoln, 
for  respondent. 

FooTE,  C.  This  action  was  Instituted 
for  the  purpose  of  construing  a  will.  The 
appellant's  contention  is  that  the  word 
"recommend"  used  in  the  sixth  proviHlon 
thereof  "'is  obligatory,  and  that  its  effect 
is  to  limit  A.  D.  Tuttle's  Interest  to  a  life- 
estate,  and  to  dispose  of  the  remainder  b.v 
his  will,  in  accordance  with  the  wishes  of 
the  testator. "  The  court  below  dlHagrced 
with  this  desired  construction,  and  from 
Its  decree  in  the  premises,  so  far  as  the 
same  affected  the  property  mentioned  la 
the  sixth  clause  of  the  will,  this  appeal  Ir 
taken. 

That  decree,  among  other  matters,  dis- 
tributed the  property  in  dispute  "to  the 
said  AdolphuB  Darwin  Tuttle  and  liis  son 
Charles  WhltcombTuttle  of  Hancock,  New 
Hampshire,  in  fee-simple  abHolute, "  and 
further  ordered  that  George  Hagar,  who 
held  the  legal  title  of  the  property  in  trust, 
should  make  conveyance  of  the  same  to 
them.  The  testator,  A.  C.  Whltcomh,  was 
a  lawyer  who  had  accjulred  a  large  prop- 
erty In  California.  He  left  the  state  in 
1867,  and  spent  the  last  20  years  of  his  life 
in  Paris,  adding  whllp  there  a  good  deal 
to  his  fortune.  He  died  in  18SS,  leaving  nn 
estate  which  was  inventoried  at  over 
f4,00O,000.  A  part  of  It  consists  of  an 
equitable  31-48  parts,  undivided,  in  the 
Jimeno  rancho,  originally  a  Spanish 
grant  extending  for  some  miles  along  the 
Sacramento  river,  in  Colusa  and  Yolo 
couutiea.    It  coutuinu  about  18,r>U0  acres 


of  land,  of  wbicta  10,000  acres  are  In  a 
swamp-land  district,  a  large  portion  of  it 
at  times  covered  with  water.  The  whole 
interest  In  this  land,  includins  appurte- 
.nances  and  personal  property,  was  ap- 
praised at  f  360,000.  About  $25,000  of  this 
value  consists  in  town  lots  in  the  town  of 
Colnsa.  The  taxes  upon  the  rancho  were 
large,  and  the  Income  proportionately 
small.  Tt  was  Improved  only  so  far  as 
was  necessary  to  raise  crops  of  hay  and 
grain.  Being  not  profitable,  It  was 
thought  best  to  subdivide  and  sell  It,  and 
to  that  end  George  Hagar  was  invested 
with  Whltcomb'B  title,  he  (Hagar)  hold- 
ing and  owning  the  other  17-48  parts. 
'  This  mere  legal  estate,  held  in  trust  for 
Whitcorab  and  his  devisees,  Hagar  ad- 
mitted in  open  court,  and  was  willing  to 
abide  by  the  decree  thereof  ordering  a  con- 
veyance to  the  Tuttles.  The  real  party 
contesting  here  against  the  decree  is  Har- 
vard College.  Whltcombhad  been  brought 
up  by  A.  D.  Tuttle's  mother,  was  much  at- 
tached to  Tuttle,  and  frequently  aided 
him  by  gifts  of  money,  and  in  the  educa- 
tion of  C.  W.  Tuttle,  the  son  of  A.  D.  Tut- 
tle, whom  Whitcorab  wished  to  be  pre- 
pared for  the  sphei-e  in  life  intended  tor 
him,  which  would  come  by  virtue  of  a 
large  amount  of  property  which  Whlt- 
combhad declared  he  should  leave  to  him. 
Whitcomb  removed  to  Paris,  as  before 
stated,  was  there  married,  and  left  surviv- 
ing him  two  small  children,  who  with  his 
wile  were  his  heirs  at  law.  C.  W.  Tuttle 
was  about  25  years  of  age  at  the  date  of 
this  will.  So  much  of  the  will  as  is  neces- 
sary to  this  contro verey  is  as  folio ws :  "I, 
Adolphus  Carter  Whitcomb,  of  the  city 
and  count.v  of  San  Francisco,  state  of  Cal- 
ifornia, United  States  of  America,  but  tem- 
porarily stopping  in  Paris,  France,  do 
make  this  my  last  olographic  will  and  tes- 
tament: (1)  I  give  the  San  Francisco 
Protestant  Orphan  Asylum  and  to  the 
Ladles'  Protection  and  Relief  Society,  both 
of  said  San  Francisco,  each  the  sum  of  five 
thousand  dollars,  making  in  all  the  sum 
of  ten  thousand  dollars.  (2)  I  give  to 
Mrs.  Sarah  Brarer  Berry,  now  or  formerly 
of  Washington  citv,  D.  C.,  the  sum  of  five 
thousand  dollars;  and,  in  addition.  I  re- 
lease her  from  all  indebtedness  to  me  or 
my  estate,  for  his  kindness  to  my  brothor 
and  myself  after  the  May  lire  of  1861,  at 
said  San  Francisco.  (3)  I  give  to  Adol- 
I)hnB  Darwin  Tnt.tle,  of  Hancock,  New 
Hampsljire,  and  to  Henry  Foster  Whit 
conib,  of  Boston,  Massachusetts,  or  to  thi 
survivor  of  them,  one  hundred  thousand 
dollars  of  my  Chesapeake  &  Ohio  Ballroad 
bonds,  t  I  be  held  by  them  In  trust,  never- 
theleKH,  to  pa,v  over  semi-annually  to  my 
cousin  Love  Maria  Whitcomb  Willis,  now 
or  lately  of  Glonora,  Yates  county.  New 
York,  and  to  her  danghter  Edith,  now  or 
lately  married,  or  to  the  survivor  of  them. 
during  their  natural  lives,  the  Income 
thcrefron<  f«)r  their  own  separate  use  and 
behoof,  fi-cc  from  the  debts,  charge,  oi 
control  of  their  hnsliands,  with  the  re- 
mainder or  renininrters  thereof  to  their 
children  or  grandchildren  'per  stirpes,'  If 
any  be  alive  at  the  time  of  their  death : 
and  If  none  be  alive  then  the  said  remain- 
der  shall  go  to  my  heirs  at  law.    (4)  I 
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fclve  to  my  wife,  Louise  Palmyro  Vion 
Whltcomb.two  hundred  thousand  dollars 
(f200,000)  of  my  Chesapeake  &  Ohio  Rail- 
road bonds,  and  I  recommend  her  not  to 
dispose  of  them  or  to  convert  them  with- 
out the  distinct  advice  of  my  friend  Mr. 
Bruce.  (5)  Igive  to  thetovvn  of  Hancock, 
New  Hampshire,  for  the  maintaining  of  a 
free  public  and  unsectarian  library,  ten 
thousand  dollars  of  my  ('hesapealie  & 
Ohio  Railroad  bonds;  and  also  to  the 
said  town  the  further  snm  of  ten  thousand 
dollars  of  said  bonds, — one-half  thereof,  or 
such  part  of  the  said  one-half  as  may  be 
considered  necessary,  for  the  reclamation 
and  embellishment  of  the  'common,'  so 
called,  in  the  village  of  said  Hancock;  and 
the  rest  of  said  ten  thounand  dollars  as  a 
fund,  otwhich  the  Income  shall  be  used  for 
the  increase  and  maintenance  of  said  rec- 
lamation and  embellishment.  ((>)  I  give 
to  my  nephew,  the  said  Adulphus  Darwin 
Tnttle,  and  to  his  son,  Charles  Whitcomb 
Tuttle,  both  of  said  Hancock,  all  my  in- 
terest, either  reul,  personal,  or  mixed,  in 
the  "Jimeno  Rancho,'  so  called,  wholly  or 
partially  In  thecountles  of  Colusa  and  Sut- 
ter, In  said  California,  and  all  mortgages, 
contracts,  debts,  or  dues  arising  there- 
from ;  and  I  recommend  to  my  sold  neph- 
ew to  leave  his  portion  thereof,  after  bis 
own  death  and  the  death  of  his  wife,  in 
trust  for  the  said  Charles  Whitcomb  Tut- 
tle, and  to  his  children  or  descendants,  if 
any  be  alive  at  the  time  of  the  death  of  hia 
said  son,  and.  If  there  be  none  so  alive,  to 
Harvard  College,  Cambridge,  Massachu- 
setts,— one-half  of  the  Income  thereof  to  be 
used  by  said  college  for  the  assistance 
of  students  of  said  college  to  complete 
their  regular  course  therein  ,  and  the  oth- 
er half  of  the  income  tliereof  for  the  gen- 
eral uses  of  the  college,  apart,  however, 
from  any  participation  tlierein  by  the 
divinity  school.  (7)  I  give  to  my  herein- 
after named  oxecntor,  Jerome  Lincoln,  of 
said  San  Francisco,  all  the  rest  of  my 
property,  real,  personal,  or  mixed,  except 
what  I  may  have  iu  France,  of  every  kind 
and  nature,  and  not  hereinbefore  disposed 
of,  after  the  payment  of  my  debts,  in 
trust,  nevertheless,  to  pay  over  to  my 
said  wife.  Louise  Palmyre  Vlon  Whit- 
comb, one-third  part  of  the  interest  there- 
of, or  Income  therefrom,  for  and  during 
her  natural  life,  and  the  other  two-thirds 
parts  to  my  two  children,  born  of  her, — 
one,  Adolphe,  bom  on  or  about  the  23d 
day  of  February,  1880,  and  the  other, 
Charlotte  Andree,  born  on  or  about  the 
4th  day  of  December,  1882,— with  the  re- 
version or  remainder  of  the  whole  three- 
third  parts  to  the  descendants  'per  stirpes^ 
of  the  said  two  children,  if  any  be  alive  at 
the  time  o'  the  death  of  tlie  said  two  chil- 
dren; and,  if  none  be  alive  at  that  time, 
to  Harvard  College,  in  conformity  with 
the  provisions  named  or  indicated  in  sec- 
tion six  (6)  of  this  will  having  refei-ence  to 
said  Harvard  College.  The  said  Lincoln 
is  hereby  authorized  to  pay  out  of  snld 
two-third  parts  only  such  portion  as  he 
may  deem  meet,  fit,  and  proper  for  the  ed- 
ucation and  maintenance  of  said  two  chil- 
dren until  they  shall  hnvp  arrived  respect- 
ively at  the  ago  of  tweiji  „ne  years,  after 
Which  they  will  be  entff,  .V  j.y  receive  their 
CaLRep.  23-26  P.-52  WpU  *• 


portion  of  the  yearly  Income  or  Interest. 
And  the  said  Lincoln  Is  hereby  authorized 
to  appoint  his  suecessor  or  successors  In 
this  trust. " 

It  is  said  lnColtonv.Colton,127  U.S. 309, 
8  Sup.  Ct.  Rep.  1164,  a  case  on  appeal  from 
the  United  States  circuit  court  for  Califor- 
nia,as  the  rule  onthesubject  laid  down  by 
Chief  Justice  Marshall:  "The  first  and 
great  rule  in  the  exposition  of  wills,  to 
which  all  other  rules  must  bend,  Is  that  the 
Intention  of  the  testator  expressed  in  his 
will  shall  prevail,  provided  it  be  consistent 
with  the  rules  of  law."  Mr.  Whitcomb 
was  a  lawyer,  and  understood  fully  what 
was  necessary  in  order  to  vest  a  trust  es- 
tate. If  he  had  intended  that  the  proper- 
ty thus  willed  to  Adolphus  Tuttle  and  bis 
son  should  finally  go  to  Harvard  College, 
as  Is  contended  for  by  the  appellant,  it 
was  very  ea8.y  for  the  former  to  have  said 
so  In  uneqalvocal  language.  As  to  the 
other  property  mentioned  in  the  seventh 
clause  of  his  will,  he  expressly  left  It  In 
trust  to  Jerome  Lincoln  to  pay  over  to 
bis,  testator's,  wife  one-third  of  the  income 
thereof  during  her  natural  life,  and  the 
other  two-thlrde  to  his  two  children  bom 
of  her,  with  the  reverelon  or  remainder  of 
the  whole  to  their  descendants  "per 
stirpes"  if  any  were  alive  at  the  death  of 
the  children ;  and  If  no  descendants  of 
them  were  alive  at  their  death,  the  prop- 
ert.v  to  go  to  Harvard  College,  in  conform- 
ity with  the  provisions  named  or  indicated 
In  section  6  of  the  will  having  reference 
to  that  college.  If  be  had  Intended  to 
create  a  trust  In  the  sixth  section,  he 
would  have  said  so  in  as  plain  language 
as  he  used  in  the  seventh  section.  Again, 
when  in  the  fourth  section  ho  leaves  his 
wife  $200,000  of  his  Chesapeake  &  Ohio 
Railroad  bonds,  he  further  recommends 
that  she  do  not  dispose  of  them  or  convert 
them  without  the  distinct  advlcs  of  bis 
friend  Mr.  Bruce.  There  it  is  plain  that 
the  solicitude  of  the  husband  lor  the  wife's 
welfare  Induces  him  to  say  to  her  in  effect: 
"It  Is  my  advice  that  you  consult  Mr. 
Bruce,  and  be  governed  by  his  judgment 
In  your  action  as  to  the  sale  or  conver- 
sion of  these  bonds."  Even  to  the  wife,  to 
whom,  from  her  close  alliance  to  him,  such 
a  word  as  "recommend"  might  be  intend- 
ed to  have  more  binding  force  than  to  a 
man  like  Mr.  Tuttle,  he  does  not  use  that 
word  in  a  sense  to  convey  any  particular 
Injunction  or  command,  disobedience  to 
■which  would  affect  her  title  to  the  proper- 
ty In  any  way,  or  by  means  of  which  Mr. 
Bruce  acquired  any  Interest  In  the  proper- 
ty. And  in  the  third  section,  where  he 
recognisses  the  business  capacity  of,  and 
his  confidence  in,  A.  D.  Tuttle  and  Henry 
Foster  Whitcomb  by  making  them  trus- 
tees for  two  persona,  he  uses  apt  and  un- 
ambiguous language.  In  fact,  the  whole 
will  taken  together  shows  that  the  testa- 
tor fully  understood  what  he  desired  done 
with  his  property,  and  that  when  he  In- 
tended trusts  to  exist  he  said  so  In  plain 
language.  .\nd  when  he  gave  persons 
property,  and  recommended  them  to  do 
so  and  so  with  it,  he  meant  to  leave  them 
free  to  act  upon  his  advice  or  not  as  they 
saw  fit,  but  did  not  intend  In  any  way  to 
limit  the  estates  he  had  bequeathed  them 
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in  the  first  part  of  the  sections  of  the  will 
giving  the  property.  Such  being  the  plain 
intent  of  the  testator,  it  Is  clear  that  tlie 
trial  court  gave  proper  construction  to 
the  section  of  the  will  In  controversy,  and 
■vve  advise  that  the  judgment  appealed 
from  be  affirmed. 

We  concur:  Belcheb,  C.  C;   Hayne,  C. 

Peu  Curiam.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  ap- 
pealed from  is  affirmed. 


80  Cal.  «l  

White  v.  White. 


(No.  12,S90.) 


{Supreme  Court  of  California.     Oct.  23,  1890.) 

Appealablb  Orders — Divorce — Allowance  for 

Attornet'8  Fees — Continoekt  Fees. 

1.  An  order  denying  alimony  for  counsel  fees 
pendente  IMe  is  an  appealable  order. 

2.  In  an  action  for  divorce,  it  was  proper  to 
refuse  alimony  pendente  lite  for  counsel  fees  to 
an  attorney  who  had  agreed  to  give  his  services 
for  a  percentage  of  the  property  recovered  as  a 
result  of  the  suit. 

8.  The  existence  of  such  contract  does  not 
preclude  the  granting  of  alimony  for  fees  to  other 
counsel  not  Interested  in  the  contract,  whose 
services  were  necessai^. 

4.  It  appearing  that  (3,400  had  already  been 
allowed  for  attornoy's  fees,  and  that  this  sum 
was  more  than  had  been  paid  by  the  husband  to 
his  attorneys,  and  more  than  half  the  amount 
that  they  were  to  receive  in  the  suit,  it  was  not 
an  abuse  of  discretion  to  refuse  a  further  allow- 
ance for  tliat  purpose  to  the  wife. 

Department  1.  .\ppeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  K.  Wilson,  Judge. 

H.  C.  McPlke  and  J.  A.  Cooper,  for  ap- 
pellant. E.  D.  WbeeleraxiA  Barclay  Henley, 
for  respondent. 

Beatty,  C.  J.  This  Is  a  suit  for  divorce 
commenced  by  the  husband.  Tlie  wife 
filed  a  cross-complaint,  and  the  decision  of 
the  court  was  announced  in  her  favor. 
Pending  the  preparation  of  findings,  she 
moved  for  an  allowance  of  alimony  to  en- 
able her  to  pay  counsel  fees.  Her  motion 
was  denied,  "without  prejudice,"  and  she 
appeals  from  that  order. 

Respondent  contends  that  the  order  is 
not  appealable,  but  we  think  it  must  be 
held  otherwise, on  theauthority  of  Sharon 
V.  Sharon,  07  Cal.  185,  7  Pac.  Rep.  456,  635, 
and  8  Pac.  Rep.  709.  With  respect  to  the 
right  of  appeal,  there  would  seem  to  be 
no  distinction  on  principle  between  an  op^ 
der  denying  and  an  order  granting  ali- 
mony pendente  lite.  As  to  the  merits  of 
the  case,  it  appears  that  the  defendant 
has  been  represented  by  three  attorneys, 
Mr.  Highton,  Mr.  Cooper, and  Mr.  McPlke, 
all  of  whom  participated  in  the  trial  of  the 
case  and  in  the  preliminary  preparations. 
There  was  evidence  that  the  services  of 
Mr.  Highton  were  worth  from  ten  to  fif- 
teen thousand  dollars,  and  those  of  the 
other  two  gentlemen  from  eight  to  ten 
thousand  dollars;  but  it  was  shown  that, 
about  the  time  the  litigation  commenced, 
Mr.  Highton  and  the  defendant  entered  In- 
to a  contract  by  which  she  agreed,  in  con- 
sideration of  his  services  ns  her  attorney, 
to  pay  him  a  certain  percentage  on  the 
value  of  the  property  secured  by  her  aa  a 


result  of  the  litigation,  In  other  words, 
his  compensation  was  made  entii-ely  con- 
tingent on  success.  The  existence  of  this 
agreement  was  a  sufficient  reason  for  re- 
fusing any  allowance  to  pay  Mr.  Highton 
for  his  services  as  attorney.  Sharon  v. 
Sharon,  75  Cal.  39-43, 16  Pac.  Rep.  345. 
The  contract  with  Mr.  Highton,  it  is  true, 
differs  in  Important  particulars  from  the 
Tyler  contract  in  the  Sharon  Case,  but 
there  Is  no  ground  of  distinction  so  far  as 
concerns  the  right  of  defendant  to  receive 
an  allowance  from  respondent  for  thepur- 
pose  of  paying  Mr.  Highton's  fees.  By  the 
terms  of  his  agreement,  he  was  bound  to 
perform  all  the  services  he  did  perform  as 
appellant's  attorney,  and  therefore  she 
had  no  need  of  other  means  to  secure  their 
performance. 

But  as  to  Messrs.  Cooper  and  McPlke, 
who  were  employed  before  the  making  of 
the  Highton  contract,  and  who  had  no 
knowledge  of  its  existence  nntll  after  the 
trial,  If  their  services  in  addition  to  those 
of  Mr.  Highton  were  necessary  to  the  ap- 
pellant to  enable  her  properly  to  defend 
the  action  commenced  by  her  husband,  or 
to  present  the  merits  of  her  cross-action, 
the  fact  that  Mr.  Highton  had  contracted 
for  a  contingent  fee  was  not  in  Itself  asuffi- 
clent  ground  for  den^ying  a  reasonable  al- 
lowance to  pay  them.  We  do  not  under- 
stand it  tohave  been  decided  in  the  Sharon 
Case  that  theexistence  of  the  Tyler  contract 
precluded  an  allowance  to  the  tilalntifl  of 
a  reasonable  amount  for  the  compensa- 
tion of  othernttorneyswhoseemployment 
was  necessary.  The  order  in  that  case 
was  reversed,  because  It  was  a  judgment, 
or  several  judgments,  in  favor  of  persons 
not  parties  to  the  action,  i.  e.,  the  several 
attorneysfor  plaintiff,  includbigthe  Tylers. 
75  Cal.  38, 39, 16  Pac.  Rep.  362.  This,  we  say, 
was  the  ground  of  reversal.  It  is  also  true 
that  the  order  was  criticlped,  and  would 
nndoui)tedIy  have  been  modified  on  other 
grounds.  As  to  the  Tylers,  who  were  al- 
lowed $20,000,  it  would  have  been  wholly 
set  aside  because  their  services  were  se- 
cured by  the  contract  for  a  contingent  re- 
ward. But  as  to  the  other  attorneys, 
who  had  been  allowed  f35,000.  it  was 
merely  said  that  there  appeared  to  have 
been  no  nece8sIt.yfor  such  an  array  of  coun- 
sel, and  that  the  amount  allowed  was  ex- 
cessive and  beyond  the  discretion  of  the 
court.  75  Cal.  39-40, 16  Pac.  Rep.  362,  ?m. 
The  principle  decided,  and  the  principle 
which  runs  through  ail  the  cas<>s,  seems  to 
be  that  the  wife  In  a  divorce  case  Is  entitled 
to  such  allowance  out  of  the  community 
estate  as  may  be  necessary  to  enable  her 
to  maintain  her  rights.  Her  husband, 
who  has  control  of  the  community  estate, 
is  presumed  to  be  using  It  in  the  litigation 
so  far  as  his  necessities  require,  and  she 
Is  entitled  to  an  equal  privilege.  There- 
fore, if  she  needs  money  to  enable  her  to 
secure  legal  advice  and  assistance,  she 
should  have  a  suitable  allowance;  but,  if 
she  does  not  need  it, — that  is,  if  she  has 
secured  attorneys  by  un  agreement  for  a 
contingent  fee, — then  no  allowance  should 
be  made.  If  she  has  bargained  with  one 
attorney  for  a  contingent  fee,  hut  has  need 
of  the  services  of  another  attorney,  no 
allowance  will  be  made  on  account  of  the 
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services  of  the  former,  but  for  the  latter 
she  will  be  allowed  a  reasonable  sum.  The 
question,  therefore,  (or  the  superior  court 
to  decide  In  this  case,  was  whether  the 
services  of  Messrs.  Cooper  and  McPIke,  In 
addition  to  those  of  Mr.  Elghton,  were 
necessary ;  and.  It  so,  what  was  a  proper 
sum  to  be  allowed  for  their  payment. 
Upon  this  question  there  was  but  slight,  if 
any,  conflict  In  the  evidence.  The  pre- 
ponderance of  the  proof  certainly  was  that 
the  services  of  these  gentlemen  were  not 
only  Important,  but  essential,  and  that 
Mr.  Highton  could  not  have  conducted 
the  case  without  the  assistance  of  one  or 
both  of  them.  The  respondent  was  rep- 
reseuted  throughout  the  proceedings  by 
two  able  attorneys, and  a  part  of  the  time 
by  three,  and  It  does  not  seem  unreason- 
able to  suppose  that  the  appellant  bad 
need  of  more  than  one.  If,  therefore,  the 
appellant  had  been  applying  for  the  first 
time  for  an  allowance  to  pay  counsel  fess, 
we  should  feel  constrained  to  hold  that 
the  order  of  the  superior  court  was  erro- 
neous. 

But  there  Is  evidence  In  the  record  that 
the  respondent  had,  prior  to  this  applica- 
tion, already  paid  to  the  appellant  thesum 
of  $2,450  to  enable  her  to  pay  counsel,  and 
that  this  was  more  than  he  had  paid  his 
own  counsel,  and  more  than  half  of  all 
they  were  to  be  paid.  Upon  this  evidence 
the  superior  court  would  have  been  juatl- 
fled  In  concluding  that  the  defendant  had 
received  all  that  was  necessary  for  the 
compensation  of  her  attorneys  other  than 
Mr.  Highton,  or  at  least  all  that  was  nec- 
essary to  secure  such  additional  counsel  as 
she  needed.  At  all  events,  in  view  of  this 
testimony,  we  cannot  say  that  the  supe- 
rior court  abused  its  discretion  in  denying 
the  motion.  It  may  be  true,  as  contended 
by  counsel,  that  the  decision  of  the  supe- 
riorcourtwas  In  fact  based  upon  the  erro- 
neous idea  that  the  existence  of  the  High- 
ton  contract  was  in  Itself  an  insuperable 
bar  to  any  allowance  for  the  services  of 
other  attorneys,  however  necessary;  but 
this  does  not  appear,  and  cannot  be  as- 
sumed. We  And  in  the  record  matter 
which  sustains  the  order,  and  we  presume 
thatit  wasmadeupon  tliatground.  More- 
over, as  the  motion  was  denied  without 
prejudice,  there  is  perhaps  nothing  to  pre- 
vent its  renewal  hereafter,  at  which  time 
It  can  be  considered  unembarrassed  by 
this  question.    Order  affirmed. 

We  concur:  McrAKi.AND,J.  Patehson, 
J.;  Fox,  J.;  Thohnton,  .1.;  Works,  J. 


«  OaL  »t  

White  t.  White.    (No.  13,948.) 
(Supreme  Court  of  Calif ornUt.     Oct  21,  1890.) 

DiTOROS — AlXOWAKOB   FOR  COUNSEL  FeB8  —  COS- 
TIXOEXT  FkES. 

The  fact  that  one  of  the  wife's  attorneys 
in  a  divorce  suit  has  made  a  contract  for  a  con- 
tingent fee,  does  not  prevent  an  allowance  pen- 
dente Ute  out  of  tho  community  property  for  fees 
to  other  counsel  who  have  no  such  agreements, 
and  whose  services  are  necessary  to  the  wife's 
case. 

In  bank.  Appeal  from  superior  court, 
city  and  county  of  Ban  B'rancisco;  T.  K. 
Wn.soN,  Judge. 


n.  C.  McPIke  and  J.  A.  Cooper,  for  ajy- 
pellant.  K.  D.  Wheeler  and  Barclay  Hen- 
ley, for  respondent. 

McFari.and,  J.  This  Is  an  appeal  by 
defendant  from  that  part  of  the  judgment 
of  the  auperior  court  which  refuses  to  re- 
quire plaintiff  to  pay  defendant  a  reason- 
able sum  of  money  for  her  attorneys'  fees. 
The  court  finds  that  defendant  made  a  cer- 
tain contract  with  one  of  her  attorneys, 
(Henry  E.  Highton,)  and  further  finds  up- 
on the  subject  as  follows:  "By  reason  of 
the  contract  aforesaid  between  said  Henry 
E.  Highton  and  the  defendant,  the  de- 
fendant is  estopped  and  disentitled  to  any 
further  allowance  for  counsel  fees  in  this 
cause,  and  such  allowance,  for  this  rea- 
son, and  (or  this  reason  alone,  la  refused. 
Irrespective  of  the  said  contract,  the  de- 
fendant would  be  entitled  to  a  further  al- 
lowance for  counsel  fees  down  to  the  date 
of  this  finding  as  follows,  to- wit,  $12,500; 
and  the  defendant,  for  anyfurther  and  ad- 
ditional services  they  may  render,  would 
be  entitled  to  a  further  and  additional  al- 
lowance for  counsel  fees  as  might  be  de- 
termined by  the  court. "  And  In  the  judg- 
ment the  court  decrees"  that,  by  reason  of 
the  contract  between  Henry  E.  Highton. 
one  of  her  attorneys,  and  the  defendant, 
*  •  •  the  defendant  cannot  recover 
against  the  plaintiff  for  counsel  fees  in  this 
cause;  and  for  this  reason  alone  no  allow- 
ance Is  made  to  her  for  counsel  fees,  the 
reasonable  value  of  which,  beyond  the 
payments  already  made,  and  apart  from 
any  services.  If  any,  to  be  hereafter  ren- 
dered, is  $12,500."  In  another  appeal  in 
this  same  action,  (White  v.  White,  ante, 
1030,  No.  12,890,  this  day  decided,)  we  held 
that  the  said  contract  between  defendant 
and  Highton  did  not  preclude  the  court 
from  making  an  allowance  to  defendant 
for  the  payment  of  the  services  of  attor- 
neys employed  by  her  other  than  said  High- 
ton,  provided  the  services  of  such  other 
attorneys  were  necessary,  and  sufficient 
allowances  to  pay  them  had  not  already 
been  made;  but  in  that  appeal  there  was 
nothing  in  the  record  to  show  the  ground 
upon  which  the  court  refused  to  make  the 
allowance  asked  by  defendant,  and  there- 
fore the  order  appealed  from  was  affirmed. 
On  the  present  appeal,  however.  It  ap- 
pears that  the  part  of  the  judgment  ap- 
pealed from  was  based  on  the  suppos'- 
tlon  that  the  contract  with  Highton  pre- 
cluded any  allowance  to  other  attorneys. 
On  that  subject  we  adopt  the  views  ex- 
pressed in  the  appeal  No.  12,890.  But, 
while  the  court  finds  that  $12,500  would 
be  a  proper  further  allowance  for  counsel 
fees  to  the  date  of  the  Judgment,  It  does 
not  find  what  part  of  that  amount,  if  any, 
defendunt  should  have  to  pay  for  the  serv- 
ices  of  her  attorneys  other  than  Highton, 
— viz.,  Cooper  and  McPlke.  No  further 
allowance  should  be  made  to  defendant 
on  account  of  said  Highton ;  but  what- 
ever further  amount,  if  any,  she  should 
have  been  allowed  for  Cooper  and  McPlke, 
under  the  said  views  expressed  In  the  ap- 
peal No.  12,890,  should  have  been  Included 
In  the  judgment.  That  part  of  the  judg- 
ment here  appealed  from  relating  to  allow- 
ance for  counsel  fees  is  reversed;  and  the 
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Boperior  court  is  directed  to  award  to 
defendant  such  further  allowance  as  l« 
necessary — It  any  auch  further  allowance 
beneeossary — to  enable  defendant  to  remu- 
nerate her  attorneys  Coofier  and  AlcPike 
lor  their  services,  in  accordance  with  the 
views  here  and  In  said  appeal  No.  12,890 
expressed. 

We  concur:  Beatty,  C.  J.;  Paterhon, 
J.;  Fox,  J.;  Thornton,  Jr.;  Woekb,  J. 

M  Cal.  m  ^~~ 

Southern  Pac.  Ck).  v.  Burr.    (No.  13,339.) 

{Supreme  Court  of  California.    Nov.  4,  1890.) 

PcBLic  Lands — Grant  op  Railroad  Riobt  of 

WjlT — Ejectmsxt. 

1.  Confess  has  the  power  to  erant  a  right  of 
way  over  the  public  lands  of  the  United  States, 
and  it  is  immaterial  that  such  lands  have  long 
been  occupied  by  one  who  is  a  qualified  pre- 
emptor,  but  who  has  taken  no  steps  to  procure  a 
tiUe. 

2.  Act  Cong.  July  1,  1862,  granting  to  the 
Central  Pacific  Railroad  Company  a  right  of  way 
800  feet  wide  on  each  side  of  its  road,  was  a  oon- 
olosiye  legislative  determination  that  so  much 
land  was  necessary  to  the  use  of  the  road,  and 
gave  an  exclusive  right  of  possession  to  the  full 
width,  and  the  company  can  maintain  ejectment 
therefor  against  one  who  occupied  without  title 
before  the  grant. 

3.  The  fact  that  the  company  offered  to  lease 
to  such  person  for  a  nominal  rent  the  land  occu- 
pied by  him  does  not  affect  its  right  of  recovery. 

Appeal  from  superior  court,  Placer 
county  ;  B.  F.  Mybes,  Jud^e. 

Hale  &  Craig,  for  appellant.  Wallace 
it  Prewett,  for  respondent. 

Works,  J.  The  following  opinion  was 
prepared  by  Beixhek,  C.  C,  whenthlscase 
WBH  pending  in  department  1  : 

"This  is  an  action  to  i-ecover  possession 
of  about  five  acres  of  land,  situate  in  Pla- 
cer county.  The  case  was  tried  before  the 
court,  without  a  jury,  and  judgment  was 
given  for  defendant.  Tlie  plaintiff  moved 
for  a  new  trial,  and,  the  motion  being  de- 
nied, appealed  from  tbe  judgment  and  or- 
der. The  land  in  controversy  is  situated 
within  and  forms  a  part  of  the  right  of 
way  granted  to  the  Central  Pacific  Rail- 
road Company  of  California  by  act  of  con- 
gress passed  July  1, 1862,  entitled  'An  act 
to  aid  in  tbe  construction  of  a  railroad 
and  telegraph  line  from  the  Missouri  river 
to  the  Pacific  ocean,  and  to  secure  to  the 
government  tlie  use  of  the  same  for  post- 
al, military,  and  other  purposes.'  Sec- 
tion 2  of  the  act  provides  '  that  the  right 
of  way  through  the  public  lands  be  und 
the  same  is  hereby  granted  to  said  com- 
pany for  the  construction  of  sold  railroad 
and  telegraph  line;  «  •  •  said  right 
of  way  is  granted  to  said  railroad  to  the 
extent  of  two  hundred  feet  in  width  on 
each  side  of  said  railroad  where  it  inny 
pass  over  the  public  lands.'  The  plaintiff  is 
the  successor  in  interest  of  tlie  original 
grantee,  and  as  such  claims  a  right  to  the 
possession  of  the  disputed  premises.  Tlie 
defendant  is  the  successor  in  interest  of 
one  Skillinger,  to  whom  a  patent  for  a 
quarter  section  of  land,  embracing  the  dis- 
puted preuiises,  was  issued  by  the  Unitfid 
States  in  December,  ISSO,  and  as  such  he 
claims  title  in  fee.    The  defendant  had  the 


land  Inclosed,  and  tbe  plaintiff  offered  to 
allow  him  to  maintain  his  inclosnre  and 
use  the  land,  on  condition  that  he  would 
accept  a  lease  thereof,  and  pay  a  nominal 
rent  therefor.  He  accepted  a  lease  for  a 
year,  but,  at  tbe  expiration  of  the  term, 
refused  to  renew  it,  saying  that  he  owned 
the  land,  and 'he  wouldn't  pay  a  cent.' 
At  the  trial,  tbe  defendant  was  permitted, 
against  the  objections  of  the  plaintiff,  to 
prove  that  the  quarter  section  patented 
to  Skillinger  was  agricultural  land,  and 
that  it  was  occupied  as  early  as  1853,  and 
continuously  thereafter;  that  one  Mitchell 
lived  on  it  from  1860  till  after  the  railroad 
was  constructed  across  It,  and  was  a 
qualified  pre-emptor;  tbat  Mitchell  was 
succeeded  by  one  Summers,  who  was  a 
citizen  of  the  United  States,  and,  with  his 
family,  resided  on  the  land  for  a  time,  and 
then  sold  it  to  one  Fuller;  that  Fuller 
sold  It  to  a  Mrs.  Warren,  who  filed  on  It, 
and  then  sold  It  to  Skillinger,  who  after- 
wards filed  on  it  himself.  We  are  unable 
to  see  that  this  testimony  was  relevant  or 
material  for  anypurpose.  When  the  act  of 
1862  was  passed,  and  until  after  the  rail- 
road was  constructed,  the  quarter  section 
was  public  land  of  the  United  States,  and 
congress  had  full  power  to  withdraw  it 
from  sale,  or  to  sell  or  grant  It  as  it 
pleased.  Railroad  Co.  v.  Tevls,  41  Cal. 
489;  Farley  v.  Irrigating  Co.,  58  Cal.  142. 

"The  principal  question  discussed  by 
counsel  Is,  did  the  plaintiff  have  any  such 
Interest  in  the  land  as  would  enable  It  to 
uinlDtain  an  action  of  ejectment?  Tbe 
theory  of  respondent  is  that  It  had  not; 
that  the  act  of  1862  granted  only  an  ease- 
ment for  the  construction  and  operation  of 
a  railroad  and  telegraph  line  across  the 
land,  and  that,  subject  to  this  easement, 
the  legal  title  passed  to  Skillinger  under 
the  patent  of  1880;  that  having  only  an 
easement  the  plaintiff  had,  and  can  have, 
no  right  to  use  the  land  for  any  other  pur- 
pose, and  no  cause  of  complaint  until  It  ia 
disturbed  (>r  obstructed  in  the  enjoyment 
of  the  easement ;  and  that.  If  disturbed  or 
obstructed,  its  only  remedy  is  by  an  action 
known  under  the  old  system  as  an 'ac- 
tion on  the  case,'  or  by  '  bill  in  equity.* 
This  theory  is  rested  mainly  upon  the  au- 
thority of  Wood  V.  Turnpike  Co.,  24  Cal. 
474.  In  that  case  the  plaintiffs  purchased 
at  sheriff's  sale,  under  execution,  'all  the 
right,  title,  interest,  claim,  and  property 
of  the  Truckee  Turnpike  Company  in  and 
to  the  Truckee  Turnpike  Road,  a  high 
way,'  and,  Iiaving  obtained  tbe  sheriff'), 
deed,  commenced  an  action  of  ejectment 
to  recover  possession  of  the  property  so 
purchased.  It  was  held  that  tbe  plaintiffs 
could  not  maintain  the  action  because— 
(1)  The  franchises  of  the  defendant  did 
not  pass  by  the  sheriff's  deed.  (2)  A  road 
or  right  of  way  is  an  incorporeal  heredit- 
ament, and  ejectment  is  maintainable  only 
for  corporeal  hereditaments.  (3)  The 
lands  traveled  by  the  road  were  public 
lands  of  the  United  States,  and  the  plain- 
tiffs by  their  purchase  acquired  no  title 
and  no  possessory  Interest  therein.  (4) 
'  Tbe  way  levied  up(m  and  sold  as  the 
property  of  the  company  did  not  belong 
to  It  by  any  proprietary  right.  The  way 
was  public! Jarls.    Its  uses  were  not  only 
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public,  bat  It  belonged  to  the  public  by  ti- 
tle.' The  road  Involved  In  that  case  was 
an  ordinary  toll-road,  constructed  on  pub- 
lic lands  without  any  special  grant  of  a 
right  of  way.  Since  the  decision  was  ren- 
dered, the  law  has  In  some  respects  been 
changed.  The  Code  now  provides  that, 
'for  the  satisfaction  of  any  Judgment 
agalnHt  a  corporation  authorized  to  re- 
cflve  tolls,  its  franchise  and  all  the  rights 
and  privileges  thereof  may  be  levied  upon 
and  sold  under  execution  fn  the  same 
manner,  and  with  like  effect,  as  any  other 
property.'  Civil  Code,  §  388.  And  it  has 
lately  been  held  that  the  right  of  way  for 
Buch  a  road  Is  private  property,  though 
held  for  a  public  use.  and  Is  Incident  and 
neceseary  to  the  privilege  of  collecting 
tolls  thereon,  and  constltutPB  an  Interest 
In  the  land  on  which  the  road  rests. 
Welch  V.  County  of  Plumas,  80  Cal.  338, 
22Pac.  Rep.  254.  We  thlnlt  that  case  plain- 
ly distinguishable  from  this.  Here  there 
was  a  special  grant  of  a  right  of  way  200 
feet  in  width  on  each  side  of  the  road. 
This  grant  Is  a  conclusive  legislative  de- 
termination of  the  reasonable  and  neces- 
sary quantity  of  land  to  be  dedicated  to 
this  public  use,  and  it  necessarily  Involves 
a  right  of  possession  In  the  gran  tee,  and  la 
Inconsistent  with  any  adverse  possession 
of  any  part  of  the  land  embraced  within 
the  grant.  It  Is  true  the  strip  of  land 
now  actually  occupied  by  the  road-bed 
and  telegraph  lino  maybe  only  a  small 
part  of  the  400  feet  granted,  but  this  fact 
is  of  no  consequence.  The  company  may 
at  some  time  want  to  use  more  land  for 
side  tracks,  or  other  purposes,  and  it  Is 
entitled  to  have  the  land  clear  and  unob- 
structed whenever  It   shall  have  occasion 

to  do  BO. 

"It  Is  said  that  the  plaintiff  had  no  right 
to  use  the  land  for  any  purposes  other 
than  Its  railroad  and  telegraph  line,  and 
this  may  be  conceded.  But,  under  the  law 
of  this  state,  railroad  companies  ai-e  re- 
quired to  fence  In  their  roads,  (Civil  Code, 
§  485.)  and  the  plaintiff  could  undoubted- 
ly have  Inclnded  within  Ita  fences  the  whole 
400  feet.  It  Is  also  said  that,  when  the 
plaintiff  offered  to  lease  to  the  defendant 
the  parcel  In  dispute,  on  payment  of  a 
small  rent.  It  was  attempting  to  use  the 
land  for  an  unauthorized  and  unlawful 
purpose.  But  the  defendant  had  no  right 
to  Inclose  and  occupy  the  land  at  all  with- 
out the  plaintiff's  permission.  The  de- 
mand, therefore,  that  he  accept  a  lease 
cannot  affect  the  right  of  recovery.  Be- 
sides, the  demand  may  have  been  intended 
only  as  a  recognition  of  the  plaintiff's 
right  to  take  and  nse  ttie  land  for  Its  le. 
glMmate  purposes  whenever  It  might 
wish  to  do  po.  The  exact  point  Involved 
here  was  before  the  United  States  circuit 
court  for  the  district  of  Nevada  In  Rail- 
road Co.  V.  Benlty,  5  Sawy.  118,  and  It 
was  held  that  the  plaintiff  could  recover 
possession  of  the  land  in  an  action  of  eject- 
ment. The  court  said :  'It  may  be  admit- 
ted that  for  the  obstruction  of  a  mere  ease- 
ment the  recovery  of  the  possession  of  the 
land  itself  would  not  be  the  proper  reme- 
dy; but,  in  order  that  the  plaintiff  In  the 
case  at  bar  may  make  such  use  of  theland 
as  the  grantor  intended  it  should  under 


the  grant  of  a  right  of  way,  It  becomes 
necessary  to  take  and  keep  an  actual  pos- 
session of  the  land.  It  must  also  be  a 
posBesBion  exclusive  of  all  other  persons. 
This  is  obviousenough  as  to  all  theland  up- 
on which  a  track,  a  depot,  or  other  super- 
structure la  placed,  and  we  think  the  same 
Is  true  of  the  whole  two  hundred  feet  on 
each  side  of  the  track.  The  grant  Is  a 
right  of  way  to  the  extent  of  two  hun- 
dred feet  on  each  side  of  the  track,  and  the 
plaintiff  is  entitled  to  possess  and  use  the 
whole  quantity.  •  •  •  The  right  of  the 
plaintiff  to  possess  the  land  in  dispute 
springs  not  from  an  actual  necessity  for 
Its  use  at  any  given  point  oftime,but  from 
the  grant  of  the  right  of  way  to  the  extent 
of  two  hundred  feet  on  each  side  of  the 
track,  a  grant  which,  as  we  view  it,  car- 
ries with  it  necessarily  a  right  to  the  pos- 
session of  all  the  land  within  the  limits 
named.  Moreover,  It  might  materially 
Interfere  with  the  plaintiff's  enjo.vment  of 
the  right  granted  if  obliged  to  permit  third 
persons  to  occupy  all  such  portions  of  Its 
right  of  way  as  It  was  not  at  the  moment 
using.  Whenever  needed,  the  delay  neces- 
sary for  ejecting  an  occupant  might  cause 
inconvenience."  In  City  ofVisalia  v.  Jacob, 
e.'i  Cal.  434,  4  Pac.  Rep.  433,  the  action  was 
ejectment  to  recover  a  portion  of  a  public 
street,  and  It  was  held  that  the  action 
would  lie.  The  court  said :  'It  is  true  an 
action  of  ejectment  may  be  maintained  by 
a  municipal  corporation  for  the  recovery 
of  the  possession  of  a  street  wrongfully 
possesBed  by  an  Individual,  whether  the 
corporation  owns  the  fee,  or  the  adjoin- 
ing proprietor  retains  it.'  So  in  CMty  of 
WInonn  v.  Huff.  11  Minn.  119,  (Gil.  75,1  the 
action  was  ejectment  to  recover  posses- 
sion  of  a  public  square.  The  land  bad 
been  owned  by  the  defendant,  and  dedi- 
cated to  the  public  for  a  public  square. 
Subsequently,  he  entered  upon,  inclosed, 
and  held  posscHsion  of  the  square,  claim- 
ing title  to  it.  It  was  held  that  the  action 
could  be  maintained,  and  the  court  said, 
(page  186:)  'For  a  mere  easement,  per- 
haps the  action  would  not  He ;  but  wher- 
ever a  right  of  entry  exists,  and  the  inter- 
est is  tangible,  so  that  possession  can  be 
delivered,  an  action  of  ejectment  will  He.* 
We  think  the  law  correctly  stated  in  the 
above-cited  cases,  and  that  under  it  the 
plaintiff  In  this  case  could  maintain  Its 
action  of  ejectment.  We  therefore  advise 
that  the  Judgment  and  order  appealed 
from  be  reversed,  and  the  cause  remanded 
for  a  new  trial. " 

We  are  satisfied  with  this  opinion,  and 
for  the  reasons  therein  stated  the  judg- 
ment and  ortler  appealed  from  are  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

We  concur:  Beattt,  C.  J.;  McFar- 
LAND,  J;  Fox,  J.;  Paterson,  J.;  Sharp- 
stein,  J. ;  Thornton,  J. 


SocTHERW  Pac.  Co.  ▼.  Meter.     (No.  18,.940.) 
(Supreme  Court  of  California.    Nov.  4,  1890.) 

In  bank.  Apoeal  from  superior  court,  Placer 
county;  B.  F.  Mtres,  Judge. 

Hale  <t  Cral^,  tor  appellant  Wallace  Jk 
Prewett,  for  respondent. 
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WosKB,  J.  This  case  Is  in  all  material  re- 
8i>eGt3  the  same  as  Sonthem  Pao.  Co.  v.  Burr, 
ante,  1082,  (No.  18,389,  just  decided,)  and,  upon 
the  authority  of  that  case,  the  judraient  and  or- 
der appealed  from  are  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

We  concur;  BajiTTr,  C.  J. ;  UoFarlako,  J. ; 
Fox,  J. ;  Fatbbson,  J. ,  Bhakpstbin,  J. ;  Tbobm- 
tos,  J. 

M  Cal.  8M  ~~~~ 

In  re  Ortiz's  Estate.    (No.  13.625.) 

{Supreme  Court  of  California.    Nov.  6,  1890.) 

EXBOCTOBS  AKB  ADmSISTRATORS — FOREIOS  AS- 
SETS. 

It  Is  the  duty  of  a  domiciliary  executor  to 
collect  foreign  assets  so  far  as  ho  is  able;  and 
he  should  be  charged  in  his  accounting  with  such 
assets  when  they  were  under  his  control,  and 
might  easily  have  been  transferred  to  the  domes- 
tic jurisdiction,  before  the  filing  of  the  account. 

CoiDiuIssioners'  decisIoD.  Department  1. 

Tbomas  I.  Bergin  and  SnUivau  &  Sulli- 
van, for  appellant.  Smith,  Wright  &Pom- 
eroy,  (or  respondents. 

Vancuef,  C.  This  Is  an  appeal  by  the 
executor  ot  said  estate,  Vicente  Cagl^al 
Pe2uela,  from  an  order  of  the  superior 
court  of  the  city  and  county  uf  San  Francis- 
co, settling  his  final  accounts.  The  de- 
ceased, a  native  of  Spain,  died  in  Spain  on 
the  5th  day  of  April,  1887,  leaving  a  will 
executed  in  Spain  according  to  the  laws 
or  that  kingdom,  and  also  in  comi)llance 
with  the  laws  of  this  state.  At  the  time  of 
bis  death,  he  was  a  resident  of  the  city 
and  county  ot  San  Francisco,  In  this  state, 
where  be  left  property  of  the  value  ot 
about  f 97,800.  He  also  left  personal  prop- 
erty in  Spain  of  the  value  of  about  91u.0O0, 
and  one-hall  of  a  house  and  lot;  and  also 
left  property  in  Mexico.  The  will  disposed 
of  all  his  property  to  his  seven  children, 
and  (our  grandchildren,  and  appointed 
the  appellant  (who  was  his  son-in-law, 
and  a  native  and  resident  ot  Spain)  execu- 
tor without  bond  or  other  security  for  the 
perforrnance  of  the  trust.  There  was  no 
evidence  of  the  laws  of  Spain  except  the 
testimony  of  the  appellant,  who  said  he 
was  not  a  Spanish  lawyer,  but  testified 
that  no  other  letters  testamentary  than 
a  duly  authenticated  copy  of  the  will  were 
required  by  the  laws  of  Spain  to  authorize 
bini  to  administer  the  Spanish  assets  of 
the  estate,  although  he  would  be  required 
to  render  a  Jlual  account  to  a  Spanisli  tri- 
bunal in  order  to  be  discharged  from  his 
trust.  The  will  authorises  the  executor 
to  take  possession  ol  all  kindsof  property, 
credits,  claims,  and  shares;  to  liquidate 
all  accounts,  and  to  approve  them  or  not, 
as  be  sees  fit;  to  claim,  receive,  collect,  or 
pay  whatsoever  shall  be  owing  the  estate, 
or  due  by  the  same,  of  any  nature  what- 
soever, wheresoever  situated,  erivinc:  and 
sicrnin);  therefor  the  proper  vouchers:  to 
compound  or  settle  differences  which  may 
arise,  or  submit  them  to  friendly  arbitra- 
tion; to  sell  or  exchange  what  may  be 
deemed  absolutely  necessary,  receiving  the 
consideration  therefor;  and,  when  ex- 
changing, to  make  up  any  difference.  In 
all  matters  in  which  the  executor  cannot 
personally  act,  he  may  give  power  of  at- 


torney, general  or  special,  "  with  power  ot 
revocation  and  appointment  of  new  at- 
torneys In  fact, and  to  the  formation  of  an 
inventory,  appraisement,  accounts,  and 
partition,  carrying  out  said  changes  by 
themselves,  without  submitting  or  report- 
ing the  same  to  any  tribunal  ot  Justice, 
this  being  expressly  prohibited;"  basing 
said  prohibition  on  his  confidence  that  bis 
executor  will  do  nothing  but  what  is  Just. 
The  appellant  accepted  the  trust;  and, 
having  received  from  the  proper  officers  ot 
Spain  duly  authenticated  copies  ot  the 
will,  and  a  projier  certificate  ot  the  death 
ot  the  testator,  he  proceeded  immediately 
to  collect  and  take  possession  ot  all  that 
part  of  the  assets  of  the  estate  which  were 
then  In  Spain,  and  converted  all  the  per- 
sonal property  into  money.  He  then, 
with  his  family,  removed  to  this  state,  for 
the  purpose  of  residing  here  while  admin- 
istering the  California  assets.  He  arrived 
in  California  in  June,  1887;  and,  on  the  22d 
day  of  that  month,  filed  In  the  olfice  of  the 
clerk  of  the  superior  court  ot  the  city  and 
county  of  San  Francisco  an  authenticated 
copy  ot  the  wiil,  which  was  afterwards 
admitted  to  probate  by  that  court,  and 
the  appellant  was  appointed  executor, 
and  he  qualified  to  act  as  such  on  the  26tb 
day  of  September,  1887.  Thus  he  became 
the  domiciliary  executor  of  the  will,  and 
at  the  same  time  was  invested  with  the 
character  of  ancillary  executor  of  the  as- 
sets in  Spain.  On  October  17,  18S7,  in  obe- 
dience to  section  1«3  of  the  Code  of  Civil 
Procedure,  he  filed  an  inventory  ol  all  the 
property  of  the  estate,  including  that  sit- 
uate in  Spain.  On  February  13, 1889,  the 
appellant  filed  his  final  account,  in  which 
he  failed  to  charge  himself  with  the  assets 
In  Spain,  and  prayed  that  the  account  be 
settled  and  allowed,  and  that  the  residue 
of  the  estate  be  distributed.  In  due  time, 
two  of  the  devisees  and  legatees  named  in 
the  will  filed  objections  to  the  account,  on 
several  grounds,  but  principally  on  the 
ground  that  the  executor  had  tailed  to 
charge  himself  with  the  assets  ot  which 
he,  in  his  character  of  ancillary  adminis- 
trator, took  possession  in  Spain.  It  ap- 
pears that  all  the  devisees  resided  In  Cali- 
fornia and  Mexico,  and  that  all  were  rep- 
resented in  the  proceedings  In  the  superior 
court.  After  hearing  the  contest,  the 
court  charged  the  executor  with  f9,847.29, 
which  it  found  to  be  the  residuum  ot  the 
Spanish  assets  after  deducting  all  proper 
demands  and  cliarges  against  the  estate 
in  Spain.  The  court  also  disallowed  three 
small  charges  ot  the  executor  for  traveling 
expenses  from  San  Francisco  to  the  city 
ot  UermosiUo.  in  Mexico,  amounting  to 
$315. 

1.  Counsel  tor  api)ellant  contended  that 
the  court  erred  In  charging  the  executor 
with  the  residuum  of  the  Spanish  assets, 
for  the  alleged  reason  that  the  adminis- 
tration ot  those  assets  had  not  been  closed 
In  Spain.  This  presents  the  principal 
question,  and  the  only  question  ot  any 
difficulty  to  be  decided.  The  evidence  ot 
the  tacts  upon  which  the  court  acted,  con 
sists  ot  the  will,  petitions,  and  Inventories 
filed  by  the  executor,  and  his  testimony  at 
the  trial,  and  on  a  former  occasion.  The 
axecutor  was    examined    and    cross-ex- 
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atnlned  at  great  lengrth,  and  tt  Is  imprac- 
ticable to  epitumlse  hie  teBtiinonyby  ntat- 
Ing  the  mere  Rubstance  of  it  so  as  tu  Bhow 
Its  full  effect  and  bearing  upon  hiHmottves 
and  intention.  I  think,  however,  that  his 
teBtlniony,  In  connection  with  the  docu- 
mentary evidence,  substantially  tends  to 
prove,  and  Is  snfflclent  to  justify  findings 
of,  the  following  facts:  First.  That  the 
residuum  of  the  assets  in  Spain  bad  been 
under  his  active  control,  and  athls  dispos- 
al, as  the  domiciliary  executor,  during 
the  term  of  at  least  six  months  before  he 
filed  hlH  final  account,  though  not  actually 
separated  from  that  port  of  such  assets 
which  may  have  been  necessary  to  dis- 
charge the  demands  against  the  estate  In 
Spain,  and  the  expenses  of  administration 
there,  -which,  however,  could  not  have  cx- 
ee<^ded  the  value  of  the  assets  left  In  his 
hands,  In  his  character  of  ancillary  exec- 
utor, for  the  purpose  of  paying  snch  de- 
mands and  expenses;  second,  that  he 
could  have  had  the  residuum  with  which 
be  was  charged  transferred  to  him  In  this 
state  at  any  time  within  six  months  before 
tlie  filing  of  his  final  account  by  simply 
drawing  for  It  upon  his  brother,  whom  he 
}iad  authorized  to  act  for  him  in  all  mat- 
ters pertaining  to  the  estate  in  Spain,  and 
who  bad  on  deposit.  In  a  bank  there,  sub- 
ject to  appellant's  order,  proceeds  of  the  es- 
tate in  Spain,  amountlngto  f  16,000;  third, 
that  with  ordinary  diligence  In  the  dis- 
charge of  the  duties  of  his  trust,  the  appel- 
lant might  have  had  theadmlnlstration  of 
the  estate  in  Spain  closed,  and  the  resldn- 
nm  thereof  transferred  to  him  in  thlsstate, 
before  he  filed  his  final  account,  but  that 
he  willfully  refused  to  have  this  done,  in- 
tending not  to  account  for  or  to  distribute 
that  residuum  in  this  state,  but  to  aoconn-t 
for  and  distribute  it,  if  at  all, In  Spain.  It 
Is  strenuously  contended  that  the  lower 
court  assumed  jurisdiction  over  the  appel- 
lant and  dealt  with  him  in  his  character 
of  ancillary  executor  on  the  estate  in 
Spain,  and  not  merely  as  domiciliary  exec- 
ntor;  but!  think  this  is  a  mistake.  The 
court  dealt  with  him  only  as  the  principal 
domiciliary  executor,  and  only  held  him 
responsible  for  what  he  should  have 
charged  himself  with  in  his  final  account 
here.  Upon  the  facts  which  the  court  was 
Justified  in  finding,  the  case  against  him 
appears  to  be  quite  as  strong  as  it  would 
have  been  if  his  brother  had  been  the  an- 
cillary executor  of  the  estate  In  Spain,  and 
he  had  wlllfnlly  refused  or  neglected  to 
procure  a  transfer  of  the  residuum  from 
his  brother,  as  such  foreign  executor,  to 
himself,  knowing  that  with  ordinary  dili- 
gence, or  by  mere  demand,  he  could  do 
BO.  There  is  no  complaint  that  he  was 
charged  with  more  than  what  would 
necessarily  be  the  residuum  after  satisfy- 
ing all  lawful  demands  In  Spain ;  nor  Is 
any  reason  suggested  why,  upon  the  set- 
tlement of  his  final  account  In  Spain,  the 
Spanish  tribunal  will  not  credit  him  with 
all  that  he  has  been  required  to  account 
lor  and  distribute  In  this  state.  There  is 
no  question  here  tis  to  the  estate  in  Mexi- 
co. For  aught  that  appears,  that  portion 
of  the  estate  has  been  administered  and 
distributed  to  the  satisfaction  of  all  con- 
cerned.   I  think  the  law  applicable  to  the 


facts  is  correctly  stated  by  Prof.  Schooler, 
in  his  late  treatise  on  Executors  and  Ad- 
ministrators. (2d  Ed.  1889,  §  175,)  as  fol- 
lows: "  The  earlier  rule  frequently  assert- 
ed In  England,  in  one  loose  form  or  an- 
other, Is  that  assets  In  any  part  of  the 
world  shall  be  assets  for  which  the  domes- 
tic executor  or  administrator  Is  chargea- 
ble; the  pi-aetical  effect  being  to  enjoin 
upon  the  principal  personal  representa- 
tive the  duty  of  procuring,  so  far  as 
foreign  lawand  the  pecullareircnmstances 
will  permit,  personal  assets  wherever  sit- 
uated, realizing  the  hulk  of  the  estate  of 
his  decedent  as  best  he  may,  gathering  In 
the  property  as  one  who  represents  the 
whole  fortune,  and,  having  gathered  It, 
account  to  those  Intei-ested  accordingly. 
Some  of  the  Judicial  expressions  on  this 
point,  to  be  sure,  import  too  onerous  a 
responsibility  on  therepresentatlve's  part; 
and  Mr.  Justice  Story  has  pointed  out  the 
fallacy  of  holding  a  domestic  executor  or 
administrator  answerable  for  foreign 
property  which  It  is  admitted  that  he  can 
neither  collect  nor  sue  upon,  nor  compel 
Its  payment  or  delivery  to  himself  by 
virtue  of  his  domestic  appointment, — for- 
eign property,  we  may  add,  of  whose  ex- 
istence, or  of  the  grant  of  foreign  adminis- 
tration for  realizing  it  as  assets,  he  may  be 
quite  unaware.  And  yet,  to  let  external 
assets  knowingly  escape  his  control,  and 
be  lost  to  the  estate,  when  with  reasona- 
ble diligence  they  might  have  been  pro- 
cured, seems  a  plain  dereliction  of  duty  in 
the  principal  or  domiciliary  representa- 
tive, whose  function,  as  rightly  under- 
stood, is  to  grasp  the  whole  fortune,  as 
the  decedent  did  during  his  life,  save  ao 
far  as  the  obstructive  law  of  foreign  situs, 
or  the  limitations  of  his  own  appointment, 
may  restrain  hira.  If,  therefore,  assets 
cannot  be  collected  and  realized  for  the 
benefit  of  the  estate  without  a  foreign  an- 
cillary appointment,  the  executor  or  ad- 
ministrator of  the  decedent's  last  domicile 
ought,  so  fur  as  may  be  consistent  with 
his  Information,  the  means  of  the  estate 
ut  his  disposal,  and  the  exercise  of  a  sound 
discretion,  to  see  that  foreign  letters  are 
taken  out,  and  that  those  assets  are  col- 
lected and  realized,  and  the  surplus  trans- 
mitted to  him.  If,  as  frequently  happens, 
the  domestic  representative  may  collect 
and  realize  such  property  In  the  domestic 
Jurisdiction,  as  by  selling  negotiable  bonds, 
bills,  notes,  or  other  securities,  payable 
abroad,  or  by  delivering  bills  of  lading  or 
other  documents  of  title,  (Indorsing  or 
assigning  by  acts  of  his  own  which  would 
be  recognized  in  conferring  the  substantial 
title  in  such  foreign  Jurisdiction,)  or,  other- 
wise, by  effectually  transferring  property 
of  a  chattel  nature  situated  or  payable 
elsewhere,  which  Is  capable,  nevertheless, 
of  being  transferred  by  acts  done  in  the 
domestic  Jurisdiction,  he  should  be  held 
accountable  for  due  diligence  as  to  such  net 
assets:  and  so,  too,  he  may  enforce  the 
demand  against  the  debtor  without  resort 
to  the  foreign  jurisdiction.  If,  however, 
foreign  letters  and  an  ancillary  appolnt- 
men  t  at  the  situs  be  needful  or  prudent  In 
order  to  make  title,  and  to  collect  and 
realize  such  assets,  the  principal  represent- 
ative should  periorm  the  ancillary  trast. 
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or  have  another  perforin  It,  observlog  due 
dillKence  and  fidelity,  according  an  the 
laws  of  the  foreign  Jurisdiction  may  per- 
nilt  of  snch  a  course;  und  If,  in  accord- 
ance with  those  foreisrn  laws,  a  surplus  be 
transmitted  to  the  principal  and  dom- 
■" —  wpresentatlve,  or  otherwise  trans- 
ferred, bo  as  to  be  held  by  him  in  such 
capacity  lor  payment  and  distribution,  he 
will  become  liable  for  it  accordingly. 
Whether,  then,  the  principal  or  domiciliary 
representative  be  required  pro  tormu,  or 
not,  to  include  in  his  inventory  assets 
which  oome  to  his  knowledge,  either  situ- 
ate in  the  state  or  county  of  principal  and 
domiciliary  jurisdiction,  or  out  of  it,  his 
liability  as  to  assets  of  the  latter  sort  de- 
pends somewhat  upon  his  means  of  pro- 
curing them,  and  the  fact  of  an  ancillary 
administration  in  the  situa  of  such  assets. 
In  any  case  he  is  bound  to  tulce  reasona- 
ble means,  under  the  circumstances,  for 
collecting  and  realizing  the  assets  out  of 
his  jurisdiction;  nor  Is  his  liability  a  fixed, 
absolute  one,  but  dependent  upon  his  con- 
duct, and  it  Is  getting  the  foreign  assets  in- 
to his  active  control  that  makes  a  domestic 
representative  chargeable  as  for  the  proper- 
tyorits  proceeds,  ratlier than  upon  thedu- 
ty  of  pursuing  and  recovering  such  assets. 
^  If  assets  situated  in  another  jurisdiction 
'  come  into  the  possession  of  the  executor 
or  administrator  in  the  domiciliary  juris- 
diction, by  a  voluntary  payment  or  deliv- 
ery to  liini,  witliuut  administration  there, 
it  follows  that  he  should  account  for  them 
in  the  domiciliary  jurisdiction  whose  let- 
ters were  the  recognized  credentials  in  tiie 
case.  And  it  is  hold  in  several  American 
cases,  consistently  with  this  rule,  that,  no 
confiieting  grant  of  authority  appearing, 
the  domiciliary  appoiirtee  of  another  state 
may  take  charge  of  and  control  personal 
property  of  the  deceased  in  the  state  of  its 
situs."  See,  also,  VVilkins  v.  Ellett,  9 
Wall.  741,  and  Van  Bokkeien  v.  Cook,  Ei 
Savvy.  5S9.  The  authorities  cited  by  ap- 
pellant's counsel  seem  not  Inconsistent 
with  tlie  above  extract  from  Prof.  Schoul- 
er's  work.  None  of  them  denies  the  duty 
of  the  domiciliary  executor  to  gather  in, 
and  account  for,  the  foreign  assets  to  the 
extent  of  bis  conscious  ability  to  do  so, 
nor  the  consequent  and  corresponding 
authoiity  of  the  court  of  the  domicile  to 
compel  him  to  account  for  willful  neglect 
to  perform  such  duty.  All  the  authorities 
agree  that  tlie  residuum  of  tlie  foreign 
assets  must  tinally  be  collected  and  dis- 
tributed by  the  domiciliary  executor. 

2.  As  to  the  disallowance  of  the  three 
items  of  traveling  expenses,  it  is  to  be  ob- 
served that,  as  they  pertained  solely  to  the 
administration  of  theestate  in  Mexico,  they 
should  be  paid  from  that  part  of  the  es- 
tate, and  not  from  the  estate  in  California. 
If  those  charged  may  be  allowed  here,  why 
may  not  all  the  expenses  of  adminis- 
tration, both  in  Mexico  and  Spain,  be 
charged  to  the  California  estate?  I  think 
the  order  appealed  from  should  be  affirmed. 

We  concur:   Gibson,  C;   Havne,  C. 

Per  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion  the  order  appezded 
from  is  affirmed. 


Caspary  et  al.  v.  Citt  of  Portland. 
(Supreme   Court  ef  Oregon.     Oct   27,   1890.) 

PLEADIWOS EXHIBITS LlABILITT  OF  CiTT 

Wrongful  Act  of  Officer. 

1.  An  exhibit  may  be  made  a  part  of  a  plead- 
ing by  markinf;  it  so  that  it  may  be  identified. 
and  reciting  in  the  pleadine  itself  that  such  ez- 
Iiibit  is  so  marked  and  made  a  part  of  it.  Aliter, 
thotiKh  filed  with  the  pleading  and  numbered  as 
Schedule  1. 

2.  A  municipal  corporation  is  not  generally 
liable  for  tlic  wrongful  act  of  an  officer,  and.  in 
tlie  few  cases  where  it  may  be  liable,  it  must  be 
made  to  apnear  that  such  officer  was  not  an  inde- 
pendent pnbUc  officer,  and  that  the  wrong  com- 

filained  of  was  done  by  such  officer  while  in  the 
egitimate  exercise  of  some  duty  of  a  corporate 
nature,  which  was  devolved  upon  him  by  law,  or 
by  the  direction  of  the  corporation. 
{Syllabus  by  the  Court.) 

App<>."7  rom  circuit  court,  Multnomah 
county ;  K.  D.  Shattuvk.  Judge. 

The  only  question  presented  on  this  ap- 
peal is  the  sufficiency  of  the  plaintiffs'  com- 
plaint, which  is  as  follows:  "Johanna 
Caspary  and  J.  Octavia  Caspary,  Plain- 
tiffs, vs.  the  City  of  Portland.  Defendant. 
Johanna  Casparry  and  J.  Octavia  Cas- 
pary, the  plaintiffs  in  this  action,  complain 
of  the  defendant  herein,  and  for  cause  of 
action  allege  that  the  defendant,  the  city 
of  Portland,  is  a  municipal  corporation 
created  by  and  existing  under  a  law  of  the 
state  of  Oregon,  entitled  'An  act  to  incor- 
porate the  city  of  Portland,'  approved  Oc- 
tober 24,  1882,  and  acts  amendatory  there- 
of; that  during  all  the  times  hereinafter 
mentioned  the  plaintiffs  were  and  now 
are  the  owners  of,  and  entitled  to  the  poe- 
sesaion,  in  their  own  right,  of  all  the  per- 
sonal property  described  in  the  followlnK 
schedule,  No.  1,  and  that  the  same  was  of 
the  value  stated  thei-eln  ;  that  at  all  times 
herein  mentioned  the  plaintiffs  were  and 
now  are  entitled  to  the  possession  of  the 
personal  property  described  in  the  follow- 
ing schedule.  No.  2,  as  bailees  for  one  Jo- 
seph Windle  and  that  it  was  all  of  the 
value  stated  in  said  schedule.  No.  2;  that 
the  defendant,  the  city  of  Portland,  on  or 
about  tlie  ist  aay  oi  November,  1888,  un- 
lawfull.Y  took  and  cari-ied  away  all  of  the 
above  mentioned  and  described  property, 
and  unlawfully  converted  and  disposed  of 
the  same  to  its  own  use,  to  the  damag«  of 
plaintiffs  in  the  sum  of  $2,069.85.  Wheie- 
fore  plaintiffs  demand  judgment  against 
defendant  for  $2,089.85,  and  for  their  costs 
and  disburaementB  herein. "  The  name  of 
the  court  verlflcation,  and  signatures  are 
omitted.  A  demurrer  was  interposed, 
which  was  sustained,  and  final  judgment 
rendered  thereon,  fromwhich  the  plaintiffs 
have  appealed. 

H.  T.  Bingham,  for  appellants.  W.  H, 
Adama,  for  respondent. 

Strahan,  C.  J.,  (after  stating  fads  aa 
above.)  To  sustain  the  ruling  of  the 
court  below,  counsel  for  the  respondent 
has  argued  two  propositions  in  this  court: 
First,  that  the  schedules  mentioned  con- 
stitute no  part  of  the  complaint,  and  that, 
therefore,  the  complaint  contains  no  de- 
scription of  the  property  alleged  to  have 
been  converted,  or  statement  of  value; 
and,  second,  that  the  defendant  being  a 
municipal    corporation,   and   necessarily 
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acting  tbroaeb  its  offlcerB,  it  ought  to  ap- 
pear tuat  at  the  time  of  the  alleged  wrong- 
ful acts  the  oflBcers  were  engaged  in  the 
performance  of  some  corporate  act,  or 
that  the  oSIcpr  doing  the  act  was  not  an 
independent  public  officer.  These  ques- 
tions will  be  examined  In  the  order  stated. 

1.  The  facts  constituting  the  plaintiff's 
cause  of  action  must  be  alleged  in  the  com- 
plaint. The  appellants'  counsel  insists 
that,  taking  the  complaint  and  schedules 
referred  to  together,  they  do  contain  every 
allegation  necessary.  We  think  that  must 
depend  on  whether  or  not  the  schedules 
constitute  a  part  of  the  complaint.  The 
schedules  contain  various  items  of  person- 
al property,  and  opposite  each  item  are 
figures  showing  the  value  thereof;  but 
they  are  in  nowayldentlfied  or  marked  as 
exhibits,  nor  is  it  stated  in  the  pleading 
that  they  are  attached  or  made  a  part  of 
it.  If  these  schedules  had  been  marked  so 
that  they  cuuld  be  identified  with  certain- 
ty and  then  annexed  to  the  complaint  as 
a  part  thereof,  and  these  matters  had  ap- 
peared in  the  complaint,  we  think,  accord- 
ing to  the  constant  practice  in  this  state, 
they  would  constitute  a  part  of  the  plead- 
ing, not  for  the  purpose  of  supplying  nec- 
essary allegations  therein,  but  for  the 
purposes  of  description  and  itemizing  the 
ralues.  It  Is  true,  some  of  the  authorities 
cited  by  respondent's  counsel  hold  that 
exhibits  cannot  be  made  a  part  of  the 
pleading,  but,  for  the  purposes  above  indi- 
cated, the  practico  in  this  state  has  been 
otherwise,  since  the  adoption  of  the  Code, 
and  we  are  unwilling  to  disturb  it.  But, 
to  make  an  exhibit  a  part  of  the  record,  it 
must  be  attached  and  identified  as  In  Mor- 
rison V.  Crawford,  7  Or.  473.  It  Is  true,  in 
that  case  the  exhibits  were  attached  to  a 
bill  of  exceptions,  but  as  much  certainty 
ought  to  be  observed  In  the  preparation 
of  a  pleiidiiig;  and  we  can  perceive  no  rea- 
son for  a  different  rule.  Counsel  for  appel- 
lant referred  to  Hill's  Code,  §  83,  but  I  fall 
to  see  that  that  section  has  any  applica- 
tion to  the  question  presented  by  this  rec- 
ord. 

2.  NumorouH  authorities  are  cited  by 
counsel  on  the  other  question,  but  none  of 
them  seem  to  beldentical  with  the  question 
presented  by  this  record.  The  complaint 
alleges  the  con  version  of  chattels  bythe  de- 
fendant. Now,  it  is  manifest  that  the  de- 
fendant could  only  do  the  act,  if  at  all, 
through  some  of  its  officers  nr  agents.  An 
Individual  is  liable  to  a  person  injured  for 
any  wrongful  act  causing  injury,  but  a 
municipal  corporation  is  not  liable  for  the 
torts  of  its  officers  or  agents,  except  under 
circumstances  and  conditions  not  necessa^ 
rily  applicable  to  an  individual.  In  fact, 
the  liability  of  such  corporation  for  the 
acts  of  its  officers  orservants  is  somewhat 
exceptional.  2  Dill.  Mnn.  Corp.  §  94»  et 
soq.  No  general  rule  has  been  formulated 
on  the  subject,  and  it  is  said  by  some  of 
the  authorities  that  all  the  courts  can 
safely  do  is  to  determine  each  case  as  it 
arises.  Under  the  allegations  contained  in 
this  complaint,  the  court  Is  unable  to  say 
wbetbertfae  maxim  of  respondeat  auperlor 
applies  to  this  case  or  not.  The  pleader 
bas  not  seen  proper  to  develop  the  facts 
of  bis  ease  far  enough  to  enable  the  court 


to  determine  that  question.  The  plain 
tiff's  allegations  assume  it,  without  aver- 
ring a  single  fact  upon  which  the  assump- 
tion could  properly  rest.  The  best  and 
latest  authority  on  the  subject  says,  in 
substance,  that,  if  the  officers  or  servants 
are  elected  or  appointed  by  the  corpora- 
tion in  obedience  to  the  statute  to  perform 
a  public  service,  not  peculiarly  local  or 
corporate,  but  because  this  mode  of  selec- 
tion has  been  deemed  expedient  by  the  leg- 
islature In  the  distribution  of  the  powers 
of  government,  If  they  are  independent  of 
the  corporation  as  to  the  tenure  of  their 
office,  and  the  manner  of  discharging  their 
duties,  they  are  nut  to  be  regarded  us  the 
servants  or  agents  of  the  coporutlon  for 
whose  acts  or  negligence  it  is  impliedly 
liable,  but  as  publiu  or  state  officers  with 
such  powers  and  duties  as  the  statute 
confers  upon  them,  and  the  doctrine  of 
respondeat  superior  \a  not  applicable.  It 
will  thus  be  seen  that,  on  general  princi- 
ples, it  is  necessary,  in  order  to  make  a 
municipal  corporation  impliedly  liable  on 
the  maxim  of  responrient  Huperiortor  the 
wrongful  acts  or  negligence  of  an  officer, 
that  it  be  shown  that  the  officer  was  Its 
officer,  either  generally  or  as  respects  the 
particular  wrong  complained  of.  and  not 
an  independent  public  officer;  and  also 
that  the  wrong  was  done  by  such  officer 
while  in  the  legitimate  exercise  of  some 
duty  of  a  corporate  nature,  which  was 
devolved  on  him  by  la  w,  or  by  the  direc- 
tion or  authority  of  the  corporation.  2 
Dill.  Mun.  Corp.  §  974.  A  brief  reference  to 
some  of  the  cases  will  further  illustrate 
this  proposition.  In  Morrison  v.  City  of 
Lawrence,  98  Mass.  219,  it  was  held  that 
a  city  or  town  could  not  be  held  liable  in 
damages  for  the  act  of  a  person,  unless  it 
appeared  that  the  injury  was  inflicted  by 
a  servant  or  agent  of  the  city  or  town, 
while  engaged  In  the  legitimate  exercise  of 
the  service  or  business  for  which  he  was 
employed.  So,  in  Mitchell  v.  Rockland,  52 
Me.  118,  it  was  held  that  neither  the  rela- 
tion of  master  and  servant  nor  of  princi- 
pal and  agent  exists  between  a  town  and 
its  health  or  police  officers;  nor  was  the 
town  liable  for  their  unlawful  or  negligent 
acts.  So,  In  Brown  v.  Inhabitants  of 
VInalhaven,  65  Me.  402,  it  wa«  held  that 
one  who  suffered  damage  by  reason  ot  the 
neglect  or  unsklllfulness  of  the  selectmen 
of  the  town,  or  the  physician  employed 
by  them,  in  the  performance  of  the  duties 
imposed  on  town  officers,  by  Kev.  St.  c. 
14,  in  relation  to  the  small-pox,  had  no 
remedy  against  the  town  therefor.  And 
the  same  principle  is  announced  by  many 
other  cases.  Gmmbine  v.  Mayor,  etc.,  2 
Mac  Arthur,'  578;  Anthony  v.  Inhabitants 
ot  Adams,  1  Mete.  (Mass.)  284;  Buttrick 
v.  City  of  Lowell,  1  Allen,  172;  Cushing  v. 
Inhabitants  of  Bedford,  125  Mass.  526; 
Pollock  V.  Louisville,  13  Bush,  221;  Ever- 
son  V.  City  of  Syracuse,  100  N.  Y.  577,  8  N. 
£.  Bep.  784;  Hitodorf  v.  St.  Louis,  45  Mo-, 
94;  City  of  Richmond  v.  Long's  Adm'r8,17 
Grat.  375:  Oggv.  City  of  Lansing,  85  Iowa, 
486;  Dargan  v.  Mayor,  etc.,  31  Ala.  460; 
Alcorn  v.  City  of  Philadelphia,  44  Pa.  St. 
348;  Bennett  v.  City  ot  New  Orleans,  14 
La.  Ann.  120;  Stewart  v.  Ctty  of  New  Or- 
leans, 9  La.  Ann.  461.    These  are  only  a 
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few  o!  the  caBes  that  mlgrht  be  cited,  hold- 
ing that  a  municipal  corporation  is  not 
liable  {or  the  torts  of  Its  officers  under  the 
Tarlous  conditions  stated.  Whether  they 
would  apply  to  the  real  facts  in  this  case, 
we  are  not  permitted  to  know,  lor  the 
reason  the  plaintiff's  complaint  does  not 
disclose  the  facts  upon  which  they  seek  a 
recovery.  The  foreRolng  citations  abun- 
dantly show  that  there  is  no  general  lia- 
bility, on  the  part  of  a  municipal  corpora- 
tion, for  the  acts  of  its  officers  or  servants, 
and  that.  If  such  liability  exist  In  any  In- 
stance, It  Is  because  of  the  particular  facts 
of  the  case.  We  think  the  better  rule  of 
pleading,  In  such  actions,  is  to  allege  in 
the  complaint  the  facts  upon  which  the 
pleader  relies  for  a  recovery,— in  other 
words,  to  plead  specifically.  In  any  event, 
enough  must  be  alleged  to  show  that  the 
dty  was  not  acting  In  its  governmental 
capacity,  as  one  of  the  agencies  of  the 
state.  In  enforcing  the  necessary  health 
and  police  regulations  within  its  limits, 
and  that  the  wrong  complained  of  was 
done  by  an  officer  of  the  city,  while  In  the 
legitimate  exercise  of  some  duty  of  a  cor- 

E orate  nature,  which  was  devolved  on 
im  by  law  or  by  the  direction  or  author- 
ity of  the  corporation.  We  do  not 
hold  that  these  elements  would  be  sufll- 
clent,  but  they  necessarily  enter  Into  the 
question  of  the  city's  liability,  and  must. 
In  some  manner,  appear  before  the  city  is 
liable.  This  mast  be  so  on  principle.  Why 
should  the  tax-payers  of  the  city  of  Port- 
land be  mulcted  in  damages  when  they 
have  done  no  wrong,  and,  it  may  be,  had 
no  agency  in  the  transaction  complained 
of  further  than  to  carry  Into  effect  some 
positive  requirement  of  the  charter  by 
means  of  their  municipal  government? 
We  think  the  court  did  not  err  in  sustain- 
ing the  demurrer,  and  its  Jadgment  is  af- 
firmed. 

(19  Or.  612)  — ^ 

Cbem»  y.  Cmr  or  East  Pobtland. 
{Supreme  Court  of  Oregon.    Oct  88,  1890.) 

APPB^L— JUSTirlOATIOK  OP  SUKBTIBS. 

The  court  below  had  no  power  to  shorten 
the  time  allowed  by  law  for  the  ]u8tification  of 
•oretlee  on  appeal,  and,  when  the  tranacript  waa 
filed  in  this  court  before  the  time  fixed  by  law 
lor  such  Justification,  the  same  must  be  stricken 
from  the  docket. 
(SyUalyua  by  the  Court) 

Appeal  from  circuit  coart,  Mnltnomab 
county ;  L.  B.  Stearns,  Judge. 

The  final  decree  in  this  case  was  ren- 
dered on  the  80tb  day  of  September,  IbRO. 
On  the  same  day,  the  appellant  served  his 
notice  of  appeal,  and  filed  his  undertaking 
on  appeal.  On  tbeStb  day  of  October, 
1890,  tbe  respondent  excepted  to  the  soffl- 
clency  of  the  Burrtiea,  and  served  notice 
thereof  apon  appellant's  counsel,  who 
thereupon  ga^  notice  that  the  sureties 
wonld  appear  at  once  to  Justify.  On  the 
same  day,  the  appellant  and  respondent 
appeared  in  open  court,  and,  after  hearing 
the  appellant's  application,  the  court 
made  an  order  nbortening  the  time  for  the 
Justiflcadon  of  tbe  sureties  from  10  days 
to  2  hours.  Atthe  time  ilzed  by  tbe  court 
lor  such  Justification,  being  October  6, 
USa.  at  tbe  hour  of  3 :  80  f.  ai.  ot  said  day. 


the  appellant  produced  his  sureties  in  open 
court,  and  respondent's  counsel,  though 
present,  declined  to  examine  as  to  theii 
qualifications,  and  thereupon  the  court  ad- 
Judged  them  sufRclent.  On  October  7, 
1890,  the  transcript  was  filed  in  this  court. 

R.  &  E.  B.  IV/W/ams,  for  appellant.  Sears 
&  Beacb  and  Hall  A  Showers,  tor  respond- 
ent. 

Stbahan,  C.  J.  The  respondent  has  filed 
a  motion  to  dismiss  the  appeal,  and  also 
to  strike  the  case  from  the  docket.  The 
only  question  material  to  be  considered 
Is  whether  or  not  the  case  should  be 
stricken  from  the  docket;  and  that  de- 
pends on  the  effect  of  the  order  of  the 
court  below  shortening  the  time  within 
which  the  sureties  were  required  to  Justify. 
Section  524,  Hill's  Code,  authorizes  the 
court,  when  notice  ot  a  motion  is  neces- 
sary, to  prescribe  a  shorter  time  than  10 
days,  by  an  order  indorsed  on  the  notice; 
but  the  Code  does  not  empower  the  court 
to  shorten  the  time  fixed  by  law  for  the 
Justification  of  the  sureties  on  appeal.  In 
this  case  the  appeal  was  not  perfected 
when  the  transcript  was  filed  In  thlscourt, 
and  the  motion  to  strike  tbe  case  from  the 
docket  must  be  allowed.  Callahan  v.  Ball- 
road  Co.,  17  Or.  556,  21  Pac.  Rep.  870.  The 
appellant  may  have  leave  to  witbdraw 
his  transcript 


(19  Or.  60S> 

In  re  Bbok'b  Estatb. 

(Supreme  Court  of  Oregon.    Oot  87, 180O.) 

Death  of  Fabtner — Acoouxtino. 

1.  A  firm  occupied  a  store  owned  by  one  of 
them,  under  an  agreement  that  it  should  oe  with- 
out rent  Held,  that  the  death  of  the  other  part- 
ner terminated  the  contract,  and  that  the  part- 
nership estate  was  pFoperly  obarged  with  the 
rent  thereafter  aocrufng. 

2.  Services  rendered  in  asoertalnlog  the 
condition  of  tbe  accounts  of  the  partnara  after 
the  death  of  one  of  them  belna  for  the  mutual 
benefit  of  decedent's  estate  ima  the  partnership, 
the  compensation  Uterefor  should  be  paid  equai^ 
by  each  estate. 

Appeal  from  circuit  court,  Multnomsb 
county ;  E.  D.  Shattuck,  Judge. 

R.AE.  B.  Williams  and  Mr.  CareXt  tor  ap- 
pellant.   Oilbert  <ft  Saow,  for  respondent. 

Per  CTuriam.  This  Is  an  appeal  from 
the  allowance  of  the  account  of  J.  A. 
Stro  w  bridge,  as  admlutstrator  of  tbe  part- 
nership estate  of  Wm.  Beck  ft  Bon. 

The  first  objection  la  that  tbe  amount  of 
commissions  allowed  Strowbrldge  for  bis 
services  are  too  macb  for  tbe  reason  (1 ) 
that  be  tigmei  to  perlonn  such  services 
withoat  pay:  and  (2)  that  the  amount  al- 
lowed ia  too  much.  We  are  unable,  from 
tbe  evidence  presented  and  the  record  be- 
fore us,  to  concur  in  this  objection  upon 
either  ot  tbe  grounds  stated,  bat  think  he 
Is  entitled  to  allowance  made,  and  that 
tbe  same  Is  reasonable  tor  tbe  services 
performed. 

The  next  objection  is  that  tbe  amount 
allowed  for  rent  was  unauthorised,  be- 
cause, by  an  agreement  between  tbe  de- 
ceased and  bis  son,  the  store  was  to  be 
occupied  without  rent.  Tbe  record  dis- 
closes that  the  same  was  done  tor  several 
years,  and  that  tbe  rent  charged  is  rent 
which  has   accrued  since  his  death,  and 
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which  the  coart  below  held,  upon  the  tacts, 
terminated  the  contract.  In  this  we  can- 
not say  there  was  error. 

The  next  objection  is  that  the  amount 
allowed  A.  H.  Morgan  and  G.  S.  Nichol- 
son for  their  Hervices  in  taising  the  inven- 
tory, and  ascertaining  the  interests  of  the 
parties  in  the  partnership,  was  exorbitant. 
We  think  the  evidence  shows  otherwise. 
The  evidence  shows  that  the  partnership 
business  was  large  and  complicated,  and 
that  the  services  rendered  were  of  the  full 
value  allowed  ;  but,  as  it  appears  that  the 
service  o(  Nicholson  was  rendered  In  as- 
certaining the  conditions  of  the  accounts 
of  the  partners,  and  was  for  the  mutual 
benefit  of  the  estate  of  William  Beck  and 
the  partnership  of  Wm.  Beck  &  Son,  we 
think  the  compensation  of  Nicholson 
should  be  paid  in  ecjual  parts  by  both  es- 
tates, and  in  this  respect  tlie  decree  lielow 
is  modified,  and  in  all  other  respects  af- 
firmed. 

AtKBK  et  aJ.  V.  Pabcai.t.  et  ah 

(Suprenic  Court  of  Oregon.    Oct.  21,  1890.) 

Cbattbl  Moktgagss — RiesT  of  Mobtoaooh  to 
Sell. 
When   it  appears   cither  oa  the  face  of  a 
chattel  mortgage,  or  by  parol  eviaence,  that  the 
mortgagee  of  personal  property  has  given  to  the 
mortgagor  power  to  dispose  of  the  property  mort- 
gaged, and  to  apply  the  proceeds  to  his  own  use, 
the  mwtirage  is  void  as  to  attaching  creditors. 
(Syllalnis  by  the  Court.) 

Appeal  from  circuit  court,  Multnomah 
county ;  E.  D.  Shattick,  Judge. 

A'.  N.  Sleeves,  for  appellants.  Sander- 
son Reed,  tor  respondents. 

Lord,  J.  This  is  a  suit  for  an  injunc- 
tion to  restrain  the  defendant  Kelly,  as 
sheriff  of  Multnomah  count.y,  from  fore- 
closing two  chattel  mortgages,  one  of 
which  was  made  and  executed  by  the  de- 
fendant Chlzzoski  to  the  defendant  Com- 
minsky,  and  the  other  to  the  defendant 
Fascali,  and  also  for  the  purpose  of  hav- 
ing said  chattel  mortgages  decreed  void 
as  to  the  plaintiffs  in  this  suit.  The  facts 
show  that  the  defendant  Chlzzoski  was  a 
retail  shoe-dealer,  and  htid  bought  goods 
of  the  plaintiffs,  and,  by  means  of  certain 
representations,  bad  procured  a  credit  for 
their  payment;  that  subsequently  he  exe- 
cuted contemporaneously  the  two  chattel 
mortgages  aforesaid  for  the  sums,  respect- 
ively, of  $1,500  aud  $1,000,  covering  his  stock 
of  goods.  As  soon  as  the  fact  of  these 
mortgages  became  known  to  his  credit- 
ors, these  plaintiffs  attached  the  stock, 
when  the  defendants Comminsky  and  Pas- 
call  placed  their  chattel  mortgage  in  the 
hands  of  the  sheriff  to  be  foreclosed.  The 
plaintiffs  then  instituted  the  present  suit 
to  have  these  mortgages  annulled  and  set 
aside  as  fraudulent  and  void,  and,  among 
other  things,  upon  the  ground  of  a  con- 
spiracy between  the  defendant  Chlzzoski 
and  the  defendants  Fascali  and  Commin- 
sky, tocheatand  defraud  the  plaintilfs  out 
of  the  debts  due  them,  etc.  After  the  in- 
junction was  obtained,  a  n«ceiver  was  ap- 
pointed to  sell  the  goods,  etc.,  and  a  sup- 
plemental complaint  was  filed.  It  seems 
that  the  defendant  Chiszoskl  absconded 


the  county  immediately  on  the  service  of 
the  sumraons  upon  him,  and  Comminsky 
soon  alter  disappeared,  and  made  fault, 
and  a  decree  was  entered  setting  aside  his 
mortgage.  It  Is  conceded  that  the  defend- 
ants Chlzzoski  and  Comminsky  have  acted 
dishonestly  and  fraudulently  In  regard  to 
the  transaction,  but  it  is  claimed  for  the 
defendant  Fascali  that  he  took  his  chattel 
mortgage  in  good  faith,  and  tor  money 
loaned  the  defendant  Chlzzoski.  The  con- 
tention for  the  plaintiff  Is  (1)  that  the  two 
mortgages  were  fraudulent  in  fact,  and 
without  any  consideration,  and  were  pre- 
pared and  designed  to  defraud  the  credit- 
ors of  the  defendant  Chlzzoski ;  and  (2) 
that  the  mortgages  were  void  in  law,  for 
the  reason  tliat  the  defendant  Chlzzoski 
was  allowed  to  remain  in  possession  of 
the  stock  of  goods,  with  power  to  dispose 
of  the  same,  and  to  apply  the  proceeds  to 
his  own  use.  While  we  do  nut  intend  to  re- 
view these  facts  to  any  great  extent,  the 
result  of  their  consideration  asa  whole  has 
impressed  us  with  the  conviction  that  the 
circumstances  in  which  these  two  mort- 
gages originated  and  were  executed,  are 
permeated  with  fraud.  It  is  impossible  un- 
der the  circumstances  as  detailed  that  the 
defendant  Pascall  should  not  have  known 
that  the  purpose  of  these  mortgages  was 
to  forestall  and  defeat  the  creditors  of  the 
mortgagor;  and  his  narration  of  the  cir- 
cumstances as  to  his  own  connec;tlon, 
leaving  out  of  view  some  of  its  contradic- 
tory and  luiprobable  aspects,  tends  to  con- 
'firm  that  impression.  But  asidefrom  this, 
we  are  satisfied  thatthedefendantChlzsos- 
ki  was  left  in  possession  of  the  stock  of 
goods,  with  the  power  to  sell  them,  and 
receive  the  proceeds  to  his  own  use,  with 
the  full  knowledge  and  consent  of  the  de- 
fendant Fascali.  It  is  true  that  he  testi- 
fies that  he  had  an  oral  agreement  with 
the  defendant  Chlzzoski  that  he  should  not 
sell  any  of  the  stock,  and  that  h«  kept 
some  sort  of  a  watch  on  the  store  to  see 
that  it  should  be  observed.  But  the  evi- 
dence shows  that  the  defendant  Chlzzoski 
not  only  remained  in  the  possession  of  the 
stock,  and  In  the  use  and  enjoyment  there- 
of, but  that  the  store  was  open,  with  the 
goods  exposed  for  sale, as  other  stores  do- 
ing business,  and  as  he  had  carried  on  this 
business  before,  customers  coming  and  go- 
ing, and  some  of  the  goods  actually  sold 
and  delivered.  If  he  did  as  he  testified,  it 
is  not  possible  for  him  not  to  have  bad 
some  knowledge  of  these  circumstances, 
andtbatthe  agreement  was  not  kept;  and 
as  he  makes  no  protest,  but  still  permits 
his  mortgagor  to  go  on  doing  business  a^ 
before,  the  inference  is  tliat  he  did  it  with 
his  consent,  and  that  it  was  understood 
that  the  mortgagor  should  treat  the 
goods  as  owner,  and  sell  them  and  receive 
the  proceeds  to  his  own  use.  Besides,  the 
circumstances  of  his  own  statement  show 
that  he  had  little  or  no  confidence  in  his 
mortgagor;  and  it  is  difficult  to  under- 
stand how  in  such  a  case  he  could  have 
been  induced  to  make  the  loan.  To  ssiy 
tlie  least,  it  shows  that  he  distrusted  him, 
if  he  did  notin  fact  regard  him  as  a  rascal, 
as  the  evidence  shows  and  his  counsel  free- 
ly admitted  that  his  mortgagor  was. 
This  circumstance  is  only  referred  to  as 
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lllnstratlve  of  his  teettmony,  and  to  show 
Its  Inherent  unreliability.  Ttie  taking  of 
ttaose  mortgages  at  the  time  and  under  the 
clrcomstanceB  of  their  execution,  the  con- 
duct of  the  parties  then  and  subsequently, 
and  the  facts  as  disclosed  by  the  defend- 
ant Pascall,  satisfy  us  that  the  object  of 
those  mortgages  was  fraudulent,  and  that 
It  was  understood  that  the  defendant 
Cblzzoslii  was  to  treat  the  goods  as  the 
owner,  and  to  sell  and  to  appropriate  the 
proceeds  to  his  own  use.  In  Orton  v.  Or- 
ton,  7  Or.  479,  It  was  held  that  when  It  ap- 
pears either  on  the  face  of  a  chattel  mort- 
gage or  by  parol  evidence  that  the  mort- 
gagee of  personal  property  has  given  to 
the  mortgagor  the  power  to  dispose  of 
the  mortgaged  property,  and  to  apply 
the  proceeds  to  his  own  use,  the  mortgage 
is  void  as  to  attaching  creditors.  It  ia 
enough  to  say  there  was  no  error,  and  the 
decree  of  the  court  below  must  be  af- 
firmed; and  it  Is  so  ordei-ed. 


Malonb  v.  McCullough, 
(Supreme  Court  of  Colorado.    Oct  8,  1890.) 

BncciFic  Pebformance — Contbaot — Authoritt 
OF  Agent. 
One  D.,  meeting  in  the  street  defendant, 
tor  whom  he,  as  broker,  had  formerly  made  sales 
and  purchases  of  land,  after  telling  detenuant 
that  he  was  again  ^oiug  into  the  brokerage  busi- 
ness, and  asirlug  him  for  something  to  sell,  in- 
qaired  what  prices  defendant  would  take  for  va- 
rious lots  of  land  owned  by  the  latter;  and,  on 
being  told  the  price  of  certain  lots,  asked  if  he 
mlgbt  have  a  certain  commission  thereon,  which 
derendant  refused,  saying  he  would  give  a  reg- 
ular commission.  Bud,  that  this  did  not  author- 
ize D.  to  execute,  on  behalf  of  defendant,  a  con- 
tract to  convey  such  lots,  for  the  price  stated,  by 
warranty  deed,  clear  and  unincumbered:  and 
that  such  contract  would  not  be  speciflcally  en- 
forced at  the  suit  of  the  party  contracting  to  pur- 
chase, no  equities  in  favor  of  such  party  being 
shown. 

Commissioners'  decision.  Appeal  from 
Bupprlor  court  of  Denver. 

The  appellant,  Mrs.  Mary  C.  Malone, 
filed  her  bill  against  the  defendant.  George 
McCullough,  and  sought  the  reformation 
and  specitic  enforcement  of  the  following 
agreement:  "'Denver,  Colorado,  March  8d, 
1886.  Received  $200  of  Mary  C.  Malone  as 
part  payment  of  f  16,000  for  lots  1,  2,  B,and 
4,  block  241,  East  Denver;  balance  of  $15,- 
ROO  to  be  paid  on  delivery  of  warranty 
deed,  to  be  clear  and  nnlncumbered.  If 
the  title  to  same  is  not  furnished,  the  $200 
is  to  be  refunded.  Georgb  McCullough. 
By  Dahrow  &  Howard,  Agents."  The 
execution  of  this  paper  was  averred,  but 
it  was  alleged  in  the  bill  that  the  true 
block  number  was  244,  and  that  there  was 
no  block  241  In  East  Denver  containing 
either  these  lots  or  lots  of  those  numbers 
which  were  owned  by  McCullough,  and 
that  the  mistake  occurred  because  the 
map  which  was  referred  to  at  the  time  of 
the  making  of  the  contract  was  eitlier  de- 
faced or  defective,  and  the  nnmbers  were 
not  accurately  deciphered.  There  was 
very  little  controversy  upon  this  proposi- 
tion, and  the  court  found  that  the  ml»- 
'take  was  a  mutual  one,  and  that  the 
wrong  number  was  really  put  in  by  mis- 
take, and  decreed  the  reformation  of  the 


eontraet,  and  the  msertion  of  the  igare  4 
in  the  place  of  the  figure  1.  The  whole 
controversy  turns  upon  the  employment  of 
the  agent,  Darrow,  by  the  defendant,  Mc- 
Chillough.  The  only  two  witnesses  who 
testify  concerning  the  original  trans- 
action are  Mr.  Darrow,  the  agent,  and  Mr. 
McCullough,  the  defendant.  McClnllough's 
testimony  is  specific,  and  is  as  folloVs: 
"Personally,!  think,  I  only  mentioned  this 
property  to  him,  or  rather  he  asked  me 
about  it,  on  one  occasion.  It  Is  my  Im- 
pression that  that  was  in  December  last. 
That  conversation  occurred  on  the  comer 
of  Arapahoe  and  16th  streets.  We  were 
standing  on  the  edge  of  the  corner,  at  the 
Junction  of  the  streets,  right  in  front  of  the 
Union  Bank,  about  75  feet  from  my  oiSce. 
Have  occupied  that  office,  and  the  adjoin- 
ing room,  between  8  and  4  years.  In  Jan- 
uary I  was  engaged  In  the  real-estate  bus- 
iness. The  conversation  was  this:  I  was 
going  up  from  Lawrence  street  towards 
Arapahoe.  Darrow  was  coming  across 
Arapahoe  street.  Just  before  I  turned,  be 
called  to  me,  and  said  he  wanted  to  speak 
to  me.  Stated  he  had  just  formed  a  part- 
nership with  a  man  named  Howard,  that 
had  some  money;  that  he  was  going  to 
quit  politics,  and  attend  to  business,  and 
rustle  around,  and  wanted  to  know  If  I 
couldn't  help  him ;  that  I  had  helped  him 
a  good  deal  in  the  past.  I  asked  him  what 
I  could  do.  He  said,  '  Give  me  something 
to  sell.'  I  asked  him  what  he  wanted. 
He  first  Inquired  about  some  lots  out  on 
Stout  street,  then  in  regard  to  some  lots 
in  Schinner's  addition,  asking  me  in  differ- 
ent places,  and  among  others  asked  me: 
'What  will  you  take  for  your  lots  up  16th 
street?'  In  fact,  all  his  questions  were  in 
the  same  way.  When  he  came  to  this 
property  on  16th  I  told  him  I  would  take 
$16,000.  'Well,' he  says, 'I  suppose  there 
is  about  a  thousand  dollars'  commission 
in  that:  that  amounts  to  a  good  deal.* 
And  I  told  him  'No;'  that  I  would  treat 
him  as  I  had  always  done;  that  I  was  al- 
ways ready  to  divide.  That  portion  of  it 
was  all  done  in  a  laughing  way,  and  that 
was  the  sum  and  substance  of  the  conver- 
sation. He  said  he  was  going  Into  the 
brokerage  business,  —  his  old  bosinesB. 
He  either  told  me  they  had  opened  an 
oflSce  or  would  in  a  few  days  open  an  office 
In  the  next  square.  The  point  he  desig- 
nated was  fully  400  feet  from  my  office. 
Some  years  previous,  before  he  was  alder- 
man, he  had  made  sales  and  purchases  for 
me.  Never  had  any  other  or  further  con- 
versation with  Darrow  respecting  this 
matter  prior  to  the  time  when  he  came  to 
my  office,  and  Berger  and  KouAtze  were 
present.  1  suppose  I  had  given  this  piece 
of  property  to  twenty."  Dorrow's  testi- 
mony is  very  brief,  and,  in  so  far  as  It  bears 
upon  the  question  of  his  authority  to  sell. 
Is  in  these  words.  "McCullough  had  previ- 
ously told  me  to  sell  the  lots  at  $16,000, 
and  I  said : '  I  suppose  at  $16,000  yoa  will 
give  me  a  thousand  commission.'  Uesald: 
'Not  by  a  dam  8<ght.  1  will  give  you  a 
regular  commission.' "  There  ia  other  tes- 
timony given  in  the  case  which  Is  to  a 
greater  or  less.extent  confirmatory  of  the 
proof  that  McCuUongh  had  previously  au- 
thorized Darrow  to  sell  the  property;   bnt 
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there  is  notbInK  which  bears  directly  apon 
the  power  of  the  ageut  to  do  that  which 
be  undertook.  That  part  of  the  consider- 
ation or  purchase  price  which  was  paid  at 
the  time  of  the  execution  of  the  contract, 
and  Its  delivery  to  Mrs.  Maloue,  was  paid 
to  Darrow  &  Co.  by  a  check  to  their  order, 
and  80  far  as  the  record  discloses  it  never 
came  to  the  defendunt.  The  court  ren- 
dered a  decree  reforming  the  contract  ac- 
cording to  the  prayer,  and  dismisBlng  the 
rest  of  the  bill.  From  this  decree  the 
plaintiff  appealed. 

Steele  £  Malone,  for  appellant.  Bene- 
dict &  Pbelpa  and  A.  E.  Puttisou,  for  ap- 
pellee. 

BissBLL,  C,  (after  etatlngr  the  facts  as 
above.)  Most  of  the  difflculties  which 
asnally  embarrass  actions  brought  to  en- 
force the  specific  performance  of  contracts 
are  without  the  limits  of  this  controversy. 
Whether thecourt below  exercised  a  proper 
judicial  discretion  according  to  the  rule  laid 
down  by  the  beat  anthoiitles,  or  whether 
the  power  was  broad  enough  to  cover  all 
the  conditions  expressed  lu  the  contract, 
need  not  be  adjudicated.  The  agreement 
Is  in  writing,  upon  apparently  ample  con- 
sideration. It  bears  the  signature  of  the 
defendant  by  procuration.  Whether  the 
defendant  can  be  held  evidently  depends 
on  the  authority  of  the  agent  who  signed 
his  name.  This  authority  la  denied.  If 
the  proofs  showed  no  such  grrant  of  pow- 
er to  the  agent  as  gave  him  authority  to 
execute  a  contract  which  obligated  the 
defendant  to  convey,  the  court  rightly  re- 
fused to  decree  a  performance.  That  the 
authority  was  a  delegation  by  parol  makes 
no  difference.  Under  statutes  like  those  of 
Colorado,  that  has  always  been  held  suf- 
ficient. That  the  legislature  has  wisely 
changed  the  nileso  as  to  require  the  author- 
ity to  be  expi-esned  In  writlngcannotaffect 
the  Judgment  to  be  rendered.  As  the  law 
was  when  the  contract  was  signed,  the 
signature  is  good.  If  only  the  authority  bo 
sufficient.  The  leading  cases  both  in  Eng- 
land and  in  this  country  agree  upon  this 
proposition.  This  In  no  wise  lessens  the 
burden  put  on  the  plaintiff,  who  sues  up- 
on a  contract  thus  executed,  to  show  that 
the  pereon  who  signed  as  ageut  was  au- 
thorized not  only  to  neftotiate  the  sale, 
but  also  to  conclude  in  writing  a  binding 
contract  with  the  terms,  conditions,  and 
limitations  expressed  in  the  one  sued  on. 
Thus  far  there  Is  no  discrepancy  in  the 
cases.  But  whether  an  "  authority  to  sell " 
necessarily  carries  with  it  the  power  to 
do  whatever  may  be  necessary  to  exe- 
cute a  binding  contract  to  convey  Ih  a  dif- 
ficult lu((uli'y.  A  conclusion  upon  this 
question  is  not  essential  to  the  decision  of 
this  case.  No  power  to  sell,  such  as  the 
cases  require  where  it  is  held  to  Include  the 
power  to  execute  a  contract,  was  given 
to  the  agent  here.  In  most  of  the  cases, 
whether  decided  one  way  or  the  other,  it 
was  apparsnt  that  the  agent  was  given 
specific  authority  to  do  either  the  general 
business  of  his  principal  or  the  particular 
thing  which  be  did,  and  which  was  the 
subject  of  the  litigation.  In  no  sense  can 
that  be  said  to  he  true  here.  Darrow  was 
jielther  tlip  general  agent  of  McCullough, 
V.24p.no.21--66 


with  fun  powers,  not-  was  he  constituted 
a  special  agent  foi-  a  specific  purpose,  un- 
less he  might  be  said  to  have  been  given 
the  right  to  find  a  purchaser,  and  earn  a 
commission.  Such  an  agent  must  strictly 
pursue  his  authority ;  and  any  person  deal- 
ing with  him  Is  bound  at  his  peril  to  learn 
the  extent  of  that  authority.  If  he  fails 
to  observe  that  duty,  he  voluntarily  puts 
himself  in  a  position  to  suffer  loss,  and 
must  bear  the  consequences.  There  is  no 
pretense  that  there  was  any  other  delega- 
tion of  authority  to  Darrow  than  what 
can  be  said  to  result  from  theconvei'sation 
on  the  street.  Darrow  wanted  something 
to  sell,  and  he  agked  the  price  of  numerous 
properties  belonging  to  the  defendant. 
These  were  given.  There  Is  no  conflict  of 
proofs,— no  assertion  of  agency  on  one 
side,  denied  on  the  other.  The  court  is 
simply  required  to  decide  whether  in  the 
terms  of  this  conversation,  in  view  of  the 
circumstances  under  which  it  was  held, 
there  can  be  found  what  will  amount  to 
a  delegation  of  authority  authorizing  the 
agent  to  make  a  binding  contract  to  con- 
vey with  covenants  of  warranty,  and 
against  incumbrances.  There  Is  no  pre- 
tense of  express  authority,  unless  it  was 
there  delegated.  In  terms  none  was 
conferred.  There  was  nothing  In  the  lan- 
guage which  warranted  the  agent  in  be- 
lieving that  It  was  granted  to  him,  or  which 
would  Justify  another  in  so  concluding, 
had  the  whole  conversation  been  repeated 
to  him.  It  simply  constituted  Darrow  a 
broker,  with  the  right  to  hunt  a  purchaser 
willing  to  buy  at  the  price  named.  No 
other  reasonable  constructiou  can  be  put 
upon  the  language  employed,  even  with 
the  use  of  all  possible  Intendments  of  con- 
struction against  the  owner.  It  isequally 
true  that  there  Is  nothing  in  the  circum- 
stances from  whicb  greater  authority 
could  be  fairly  or  reasonably  implied. 
There  are  no  equities  to  be  urged  in  favor 
of  the  contracting  purchaser.  Seller,  buy- 
er, and  agent  are  all  residents  of  the  same 
city,  and  have  offices  within  a  few  hun- 
dred feet  of  each  other.  The  authority  of 
the  agent  was  the  subject  of  easy  inquiry 
and  settlement.  The  representative  of  the 
buyer  was  a  lawyer  fully  cognizant  of  the 
danger  of  dealing  with  unauthorized 
agents.  In  hunting  the  agent  to  make 
that  contract,  be  passes  within  less  than 
a  block  of  the  owner's  office,  but  makes 
no  effort  to  satisfy  himself  upon  this  vital 
proposition.  Under  such  circumstances, 
no  forced  or  strained  construction  will  be 
put  upon  language  In  order  to  clothe  the 
agent  with  authority.  It  is  apparent 
that  there  was  no  intention  to  constitute 
Darrow  an  agent  with  authority  to  con- 
tract. No  such  agency  was  necessarily 
created;  nor  are  there  any  equitable  con- 
slrterations  from  which  such  an  agency 
ougnt  to  he  inferred.  When  the  authority 
rests  in  parol, it  must  be  clearly  e.vpressed, 
and  satisfactorily  established.  There  is 
ample  authority  in  well-considered  cases 
for  tliese  principles.  Lauer  v.  Bandow,  43 
Wis.  563;  Milne  v.  Kleb,  44N.  J.  Eq.  378,  14 
Atl.  Rep.  646:  Morris  v.  Ruddy,  20  N.  .1. 
Eq.  286;  Duffy  v.  Hob8on,40Cal.240;  Rut- 
enberg  v.  Main,  47  Cal.  219;  Fry,  Spec. 
Perf.  §  353. 
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With  this  view  of  the  case,  It  is  wholly 
unnecessary  to  determine  whether  an 
a^ent  to  sell.speciHcally  appointed  for  the 
purpose,  or  clothed  with  general  powers, 
would  have  power  to  make  a  contract 
containing  theconditlonsespressed  in  this 
one.  Tliis  much  is  true:  when  It  is  sought 
to  hold  a  principal  bound  to  convey,  and 
bound  to  convey  with  covenants,  an  in- 
cumbered piece  of  property,  by  virtue  of 
the  contract  of  an  agent,  the  plaintiff 
should  be  held  to  strict  and  full  proof  of 
ample  power.  This  plain  duty  was  not 
met  by  the  proofs  in  this  case.  This  is  an 
insurmountable  obstacle  to  the  plaintiff's 
recovery.  As  is  apparent  from  the  preced- 
ing discussion,  the  decision  is  placed  on 
the  broad  ground  of  the  want  of  author- 
ity in  the  agent  to  execute  the  contract  on 
which  thesuit  was  brought.  It  is  a  sound 
and  reasonable  conchislon,  fairly  dedu- 
cible  from  therecord.  Thecourt below,  ac- 
cording to  Its  decision  which  is  found  in 
the  record,  preferred  to  rest  its  conclusion 
upon  the  want  of  that  fairness  and  equity 
of  circumstance  which  must  exist  to  war- 
rant the  court  in  decreeing  specific  per- 
formance. It  would  be  unprofitable  to  en- 
ter into  an  extended  discussion  to  sustain 
or  overthrow  that  conclusion.  There  are 
no  findings  of  fact  upon  which  the  judg- 
ment is  predicated,  nor  is  it  manifest  what 
particular  testimony  the  court  relied  on  to 
support  his  decision.  The  result  in  no 
maunerconflicts  with  this  determination  of 
the  case.  It  involves  no  necessary  con- 
flict with  the  reasons  assigned  for  the 
Judgment  of  this  court,  nor  can  it  be  seen 
that  the  trial  court  entertained  any  differ- 
ent ideasconcerning  tlie  agent's  authority. 
The  judgment  might  readily  be  supported 
upon  either  hypothesis.  In  whatever  as- 
pect the  cause  is  viewed,  the  plaintiff  is 
not  entitled  to  any  greater  relief  than  that 
which  was  granted  her.  The  Judgment 
should  be  affirmed. 

BiCHMOND  and  Rerd,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  is 
affirmed. 


MOUAT   v.  HlI.DKBKAND. 

(Supreme  Cmirt  of  Colorado.    Oct.  8,  1890. 

Landlord  and  Ten-ant— LBA9Ea—AppEAt,—RB- 
VIEW— Triai^-Reception  of  Evidence. 
1.  By  a  lease  of  lands  for  the  purpose  of  op- 
erating a  ssvv-mlll,  the  lessee  was  to  inclose  a 
part  of  the  land  with  a  fence,  to  pay  a  certain 
rent,  and,  at  tho  expiration  of  the  lease,  to  clear 
away  all  dibris  on  moving  away  his  mill,  and 
restore  the  ground  to  its  former  condition.  He 
entered  into  possession  with  Ills  mill,  but  after- 
wards transferred  the  lease  to  a  lumber  com- 
pany. The  lessor,  subsequently,  in  writing  ac- 
knowledged the  receipt  from  such  company  of 
payment "  in  full  of  all  indebtedness  and  demands 
to  this  date,  also  for  rent"  to  a  later  date,  "pro- 
vided that  the  aoove-mentioned  company  will 
and  does  fix  their  fences  as  agreed  upon  in  the 
lease  within  three  days, "  etc.  In  an  action  by  the 
lessor  against  the  lessee  for  a  breach  of  the  agree- 
ment to  remove  dibrit,  it  appeared  that  at  the 
date  of  the  reuelpt  the  mill  was  on  the  ground. 
Held,  that  the  receipt  did  not  operate  as  a  release 
from  liability  under  the  clause  providing  for  re- 
moval of  dibrU,  no  breach  having  ooourred  at 
the  time. 


2.  A  judgment  on  findings  by  the  court,  on 
conflicting  evidence,  will  not  be  reversed  on  ap- 
peal. 

3.  The  rejection  of  testimony,  offered  in  re- 
buttal, to  prove  facts  testified  to  in  chief  by  wit- 
nesses for  the  same  party,  is  not  error. 

Commissioners'  decision.  Appeal  from 
county  court,  Jefferson  county. 

Action  by  Minna  Hildebrand  against 
John  Mouat  for  breach  of  an  agreement 
in  a  lease.  From  a  judgment  for  plaintiff, 
defendant  appeals. 

\V.  B.  Mills,  for  appellant.  Coe  d  Free- 
muB,  for  apiiellee. 

Richmond,  C.  On  the  1st  day  of  Septem- 
ber, 1S84,  appellee  herein  (plaintiff  below) 
leased  to  John  Mouat  a  certain  portion  of 
her  ranch  in  the  county  of  Jefferson,  for 
the  purpose  of  operating  a  saw-mill,  upon 
certain  conditions:  First.  That  the  appel- 
lant siiould  inclose  that  portion  of  tlie 
ranch  leased,  including  a  log  road,  with  a 
fence,  and  l^eep  the  same  In  repair;  the 
fence  to  become  the  property  of  the  lessor 
in  the  event  of  said  log  road  becoming  a 
county  road.  Second.  That  he  should 
pay  9^5  monthly  in  advance.  Third.  That 
at  the  expiration  of  the  lease  the  lessee 
should  clear  away  all  debris  and  trash 
immediately  upon  moving  away  his  mill, 
and  restoro  the  ground  to  the  condition  it 
was  in  before  occupied  by  the  lessee.  In 
pursuance  of  this  written  lease,  the  defend- 
ant entered  upon  the  possession  of  the 
land  with  his  mill.  By  this  action,  the 
plaintiff  seelcsto  recover  for  breach  of  that 
part  of  the  lease  which  provided  for  clear- 
ing away  the  debris  and  trash,  and  for 
restoration  of  the  ground  to  the  condition 
it  was  in  before  occupation  by  the  defend- 
ant. Prior  to  the  termination  of  the  lease 
the  appellant  herein  transferred  all  his 
right,  title,  and  interest  in  and  to  the  lease 
to  the  John  Mouat  Lumber  Company. 
Appellant  contends  that  this  transfer  and 
assignment  of  the  lease  was  made  with 
the  consent  of  the  appellee  with  the  dis 
tiuct  and  positive  understanding  that  ap- 
pellee was  to  loolc  to  the  company  for  the 
performance  of  ail  of  the  conditions  of  the 
lease.  This  appellee  disputes.  It  also  ap- 
pears that  January  11,  188C,  prior  to  the 
removal  of  the  mill,  appellee  gave  the  fol- 
lowing receipt:  "Denver,  Colo.,  Jan.  11, 
18SG.  Received  of  the  .lohn  Mouat  Lum- 
l)er  Company  the  sum  of  f  57.98  in  full  of 
all  indebtedness  and  demands  to  this  date; 
also,  for  rent  to  February  Ist,  1886 :  pro- 
vided, that  the  above-mentioned  company 
will  and  does  fix  their  fences  as  agreed  up- 
on in  the  lease  within  three  days.  This 
does  not  Include  the  fencing  up  the  gulch 
north  of  the  mill. "  Appellant  claims  that 
this  receipt  embraces  a  complete  discharge 
of  that  portion  of  the  lease  retorring  to  the 
removal  of  the  d6br1a,  and  the  restoration 
of  the  land.  In  addition  to  this  it  is 
claimed  by  appellant  that  a  certain 
amount  of  lumber  had  been  delivered  to 
the  appellee  upon  the  express  understand- 
ing that  it  should  be  in  satisfaction  of  the 
obligation  on  the  part  of  the  appellant  to 
remove  the  dibria,  and  to  restore  the  land 
to  its  former  condition.  It  will  thus  l>e 
seen  that  the  following  issues  were  pre- 
sented and  tried:    (1)  Was  the  transfer 
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ajd  aestxnment  of  the  lease  by  the  appel- 
lant to  the  John  Mouat  Lumber  Company 
with  the  coDSCDt  of  the  appelle<>,  and  did 
Bbe  atj;ree  to  looli  to  the  company  for  the 
fulfillment  of  tlie  conditions  of  the  lease? 
(2)  Was  the  receipt  in  full  of  all  demands, 
including  a  waiver  of  the  performance  of 
the  provisions  of  the  lease  concerning  the 
removal  of  the  d(bria  and  the  restoration 
ofthelnndto  its  former  condition?  (3) 
Did  appellant  receive  the  lumber  in  lieu  of 
the  performance  of  the  last  above  men- 
tioned condition?  The  action  was  com- 
menced before  a  justice  of  the  peace  of  Jef- 
ferson county,  and  from  tlience  appealed 
to  the  county  court,  where  a  Jury  was 
waived.  The  court  found  the  issues  in 
favor  of  the  plaintiff  below,  and  assessed 
her  damages  at  the  sum  of  $132,  upon 
whlcb  finding  judgment  was  entered.  To 
reverse  this  judgment,  this  appeal  is  prose- 
cuted. 

The  testimony  as  detailed  in  the  printed 
abstract  is  very  conflicting,  but  sufHcieot 
appears,  in  our  ]ud)j;ment,  to  warrant  us 
in  following  the  rule  of  this  court,  to  the 
eHect  that  where  the  judgment  is  not  man- 
ifestly against  the  weight  of  the  evidence 
It  will  not  be  disturbed.  Upon  the  first  is- 
sue tlie  evidence  on  the  part  of  appellant, 
who  was  defendant  below,  does  not  satis- 
factorily establish  a  release  of  the  defend- 
aiit  from  the  obligation  of  the  lease,  and 
the  acceptance  of  the  lumber  company  In- 
stead ;  while  the  evidence  on  the  part  of 
the  piaintlR  Is  to  the  effect  that  it  was  a 
matter  of  Indifference  to  appellee,  who  op- 
erated the  mill  upon  the  premises,  whether 
the  appellant  or  the  company  named  aft- 
er him,  so  long  as  the  conditions  of  the 
lease  were  fulfilled.  The  claim  that  the  re- 
ceipt recited  was  n  releasefrom  all  liability 
under  the  clause  providing  for  the  removai 
of  the  c/^brfs  and  trash  immediately  upon 
moving  away  the  mill,  and  restoring  the 
ground  to  the  condition  it  was  in  before 
its  occupation  by  the  lessee,  Is  uutenable. 
At  the  date  of  the  receipt,  the  mill  was  eyl< 
dently  on  the  ground,  as  the  testimony  on 
the  part  of  appellant  shows  that  the  pos- 
session was  not  surrendered  until  Febru- 
ary, V^.  No  cause  of  action  had  accrued 
to  appellant,  no  breach  of  this  provision 
of  the  lease  having  occurred  at  the  time. 
To  exonerate  the  lessee  in  ad  vance  from 
the  duty  Imposed  by  this  provision  of  the 
contract  would  have  required  mention 
and  a  release.  This  alone  would  justify 
the  court  In  finding  that  the  receipt  had 
no  bearing  on  the  question  in  controversy, 
in  the  absence  of  a  specific  contract  be- 
tween the  parties.  Theteetimonyamounts 
to  a  positive  assertion  on  the  part  of  ap- 
pellant, and  denial  on  the  part  of  appellee, 
and  the  court  determined  this  issue  in 
favor  of  the  plain  tiff.  The  same  result  fol- 
lowed In  the  third  issue,  relating  to  the  re- 
ceipt of  the  lumber. 

It  is  insisted  that  the  court  erred  In  re- 
jecting testimony  on  the  part  of  the  de- 
fendant in  rebuttal.  This  claim,  we 
think,  is  unfounded,  for  the  reason  that 
the  very  facts  which  appellant  offered  to 
prove  In  rebuttal  had  already  been  testi- 
fied to  in  chief  by  witnesses  of  appellant, 
and  rebutted  by  testimony  on  the  part  of 
appellee. 


A  careful  examination  of  the  record  lb 
this  case  has  resulted  In  the  conclusion,  on 
our  part,  that  the  cause  was  fairly  tried, 
and  that  no  error  occurred  at  the  trial 
which  warrants  the  reversal  of  the  Judg- 
ment.   The  judgment  should  be  afiSrmed. 

Beed  and  Bissbll,  CC.,  concur. 

?EK  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judgment  Is 
afiarmed. 


Calvert  v.  Calvert. 
{Suipreme  Court  of  Colorado.    Oct.  3, 1890.) 

Divorce — PLEADiifo — Writs — Service — 
Publication. 
1.  The   complaint   in  divorce,    by  husbani 
against  wife,  allof^  rpsldence  of  plaintiff  in  th« 
state  for  13  months  preceding  the  action;  defend- 
ant's desertion ;  that,  for  more  than  one  year,  and 
up  to  action  brought,  dufeadant  had  continuously 
absented  herselX  from  homo,  and  refused  to  live 
with  plaintiff,  and  stiU  did,  without  any  fault  on 
his  part;  and  that  said  act  of  desertion   became 
completed  while  plaintiff  was  a  resident  ot  the 
state.    Held  sufficient,    as  it  clearly  fixed  the 
time  of  desertion,  and  its  continuance  for  a  pe- 
riod of  one  year  prior      d  up  to  the  commence- 
ment of  the  action. 

3.  An  order  for  service  of  summons  by  pui>- 
llcation  directed  that  the  summons  be  published 
in  a  certain  newspaper,  describing  it  as  a  week 
ly  newspaper  published  regularly  in  the  state. 
Held  a  sufficient  compliance  with  the  provision 
of  Code  Civil  Proo.  Colo.  1877,  §43,  thatsuob  pub- 
lication should  be  in  a  paper  most  lllcely  to  give 
notice  to  the  defendant,  ftlthough  the  order  did 
not  designate  snch  paper  as  the  one  most  likely 
to  give  such  notice;  It  appearing  of  record  that 
the  paper  was  a  public  newspaper,  published  at 
the  county-seat  of  the  county  in  which  the  suit 
was  brought 

8.  An  order  for  servioe  of  sanunona  by  publi- 
cation directed  a  copy  of  the  sommons  to  be  de- 
posited in  the  po8t-<Mnoe  addressed  to  defendant 
at  her  last  plaoe  of  residence.  Held  a  sufScient 
compliance  with  the  provision  of  Code  Civil  Proc 
Colo.  1877,  S  43,  that  such  order  should  direct  the 
copy  of  the  snmmons  "to  be  forthwith  deposited 
in  uie  post-offloe, "  etc ;  the  omission  of  the  word 
"  forthwith  "  was  not  an  irregularity  such  as  would 
warrant  disturbing  a  Judgment  by  defatUt  there- 
on, it  appearing  that  the  oopy  required  was  so 
deposited  on  the  day  the  order  was  entered. 

4.  The  provision  of  Code  Civil  Proc.  Colo. 
1877,  {  42,  for  service  of  summons  by  publishing 
it  "once  a  week  for  four  suocessive  weeiis, "  does 
not  mean  tour  weeks  of  seven  days  each.  The 
publication  is  completed  on  the  day  on  which  the 
sommons  is  published  in  the  fourth  successive 
week,  although  less  than  28  days  have  elapsed 
since  it  was  first  pablished. 

5.  As  an  affidavit  to  obtain  an  order  for  serv- 
ice of  a  summons  by  publication,  under  Code 
Civil  Proc.  Colo.  1877,  |  41,  is  to  bo  acted  upon 
exclusively  by  the  clerk  of  the  court,  it  need  not 
specifically  set  forth  the  cause  of  action.  An 
averment  that  a  cause  of  action  exists  is  sufficient 
in  that  respect 

Comroissionera'  decision.  Error  to  Bent 
county  court. 

Action  by  William  J.  Calvert  for  dlvorcs 
from  his  wife,  Mary  Jane  Calvert.  On  d». 
fendant'sfailure  to  appearand  answer  aft- 
er service  ot  summons  by  publication,  a 
final  decree  of  divorce  was  entered  against 
her  by  default.  To  review  this  decree,  de- 
fendant brought  writ  of  error. 

Ottord  A  Van  Buren,  Reddin  A  Alpbln, 
and  Ootid  A  Fowler,  tor  plaintiff  in  error. 
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Markham  A  DtUon,  Wm.  E.  Beck,   and 
B.  A.  Cl&rk,  for  defendant  In  error. 

RiCBMONu,  C.  The  writ  of  error  In  this 
case  Ib  prosecuted  to  review  a  certain 
Judgment  rendered  by  the  county  court  of 
Bent  county.  From  the  original,  addi- 
tional, and  supplemental  transcripts  of 
the  records  of  said  county  conrt  filed  in 
this  proceeding,  it  appears  that,  on  De- 
cember 19,  1884,  William  J.  Calvert  com- 
menced suit  against  his  wife,  Mary  J.  Cal- 
vert, for  divorce  by  filing  his  complaint 
in  said  county  court,  and  causing  sum- 
mons to  be  Issued  thereon.  The  complaint 
alleged,  in  substance,  the  marriage  of  the 
parties  November  20,  1859;  the  residence  of 
tne  plain-tiff  In  Colorado  for  a  period  of  12 
months  precedlp^-j  the  commencement  of 
the  action;  that  the  amount  Involved 
does  not  exceed  the  sum  of  f  2,000;  and 
that  defendant  has  been  guilty  of  extreme 
and  repeated  acts  of  cruelty  towards  him, 
and,  at  divers  days  and  times  since  their 
said  marriage,  has  strnck.  beaten,  bit, 
and  otlierwise  cruelly  abused  and  ill  treat- 
ed tlie  plaintiff,  and  has  used  vile,  abusive, 
and  opprobrious  language  towards  him, 
so  that  his  lifehas  been  rendered  miserable; 
that  defendant  willfully,  and  without  any 
reasonable  or  just  cause  therefor,  deserted 
and  abandoned  the  plaintiff,  and  had  re- 
fused to  live  and  cohabit  with  him  any 
longer;  and  that  for  more  than  the  space 
of  one  year,  and  up  to  the  commencement 
of  this  action,  has  continually  absented 
herselt  from  home,  and  refused  to  return 
and  live  with  him,  and  still  does,  without 
any  fault  on  the  part  of  plaintiff;  and  that 
said  act  of  desertion  became  completed 
while  plaintiff  was  a  resident  of  the  state 
of  Colorado.  The  records  further  show 
that,  on  the  day  of  filing  said  complaint, 
an  affidavit  by  the  plaintiff  was  filed  in 
the  cauRe  to  the  effect  that  he  is  the  plain- 
tiff in  the  action;  that  he  has  good 
grounds  of  action  against  the  defendant, 
as  he  Is  Informed  and  verily  believes ;  that 
defendant  Is  not  a  resident  of  Colorado ; 
and  that  her  last  l(uown  place  of  residence 
was  Ann  Arbor,  Mich.;  and  therefore 
plaintiff  asks  that  service  herein  may  be 
made  by  publication.  The  records  show 
that,  upon  tiie  day  of  filing  said  complaint 
and  affidavit,  the  judge  of  said  court,  act- 
ing as  the  clerk  thereof,  entered  an  order 
that  service  of  summons  in  said  action  be 
made  by  publication,  as  required  by  tlie 
Code  of  Civil  Procedure  of  1877.  and  that 
John  A.  Murphy,  publisher  of  the  Las  An- 
imas Lender,  or  his  foreman,  A.  J.  Pat- 
rick, deposit  a  copy  of  the  summons  in  the 
post-ofHce  at  West  Las  Animas,  Bent 
county,  Colo.,  addressed  to  the  defendant 
at  her  Inst  known  place  of  residence.  The 
records  also  show  proof  of  service  of  said 
summons  by  the  affidavit  of  said  A.  J. 
Patrick  to  the  effect  that  he  was  the  fore- 
man of  the  Las  Animas  Leader,  a  public 
newspaper  printed  and  published  weekly 
at  West  Las  Animas,  'n  the  county  of 
Bent,  in  the  state  of  Colorado,  and  that 
the  summons  in  said  cause  hud  been  regu- 
larly published  in  four  numbei-s  of  said  pa- 
per, for  four  weeks  successively ;  the  fli-st 
Insertion  thei-eof  being  in  the  paper  dated 
December  19,  1884,  the  lust  in  the  pai)er 


dated  January  9, 1SS5;  and  that,  on  said 
December  19,  1884,  he  deposited  a  copy  of 
the  summons  in  the  said  post-office  at 
West  Las  Animas,  addressed  to  the  defend- 
ant named,  at  Ann  Arbor,  Mich.;  and 
that  the  postage  was  prepaid  thereon. 
By  the  records  it  further  appears  that  on 
March  2,  1885,  the  court  found  and  ad- 
judged that  said  defendant  bad  been  rega- 
larly  served  with  process  by  publication 
of  the  summons  heretofore  ordered  ;  that, 
defendant  having  failed  to  appear  and 
answer,  default  was  duly  entered  against 
her;  and,  further,  that  the  cause  coming 
on  for  hearing  before  the  court  upon  testi- 
mony, the  material  allegations  of  the  com- 
plaint were  found  to  be  true,  and  a  final 
decree  of  divorce  was  granted.  To  reverse 
this  decree  this  writ  of  error  is  prosecuted. 

The  first  assignment  of  error  is  chat  the 
complaint  does  not  state  facta  sufficient 
to  constitute  a  cause  of  action.  The  com- 
plaint mentions  two  statutory  grounds 
for  divorce,— willful  desertion  without  any 
reasonable  causefor  the  space  of  one  year, 
and  extreme  cruelty.  Even  if  it  he  admit- 
ted that  the  charge  of  extreme  cruelty  is 
technically  insufficient,  still  the  charge  of 
willful  desertion  fixes  clearly  the  time  of 
desertion,  and  its  continuation  for  a  peri- 
od of  one  year  prior  and  up  to  the  com- 
mencement of  the  action ;  so  we  think  the 
complaint  sufficient  in  substance.  In  pass- 
ing upon  this  question  it  is  enough  to  say 
that,  if  the  court  can  gather  from  the 
complaint  requisite  facts  sufficient  to  con- 
Htltuteacause  of  action,  thecoraplaint  will 
be  held  sufficient.  Bliss,  Code  PI.  §  425; 
Marix  v.  Stevens,  lOColo.  261,  IS  Pac.  Rep. 
350. 

The  second  error  assigned,  to  the  effect 
that  the  affidavit  of  non-residence  of  the 
defendant  is  not  upon  the  positive  oath  of 
tlie  party  making  it,  is  met  by  the  supple- 
mental record,  whereby  it  appears  that  the 
party  positively  avers  upon  oath  that  the 
defendant  is  a  non-resident. 

The  third  error  assigned  is  that  the  or- 
der for  publication  does  not  designate  the 
Euper  in  which  the  summons  Is  directed  to 
e  published,  as  tbeone  most  likely  to  give 
notice  to  the  defendant,  as  the  Code  pro- 
vides. The  order  was  to  the  effect  that 
service  of  summons  in  the  above  action  be 
made  by  publishing  the  same  once  a  week 
for  four  successive  weeks  in  the  Las  Ani- 
mas Leader,  a  weekly  paper  pnblished  reg- 
ularly In  this  state,  and  that  a  copy  of 
said  summons  be  deposited  in  the  post- 
office  at  West  Las  Animas,  addressed  to 
the  defendant  at  her  last-known  place  of 
residence.  In  the  absence  of  anything  to 
the  contrary,  we  are  warranted  in  assum- 
ing that  the  Las  Animas  Leader  was  des- 
ignated because  it  was  a  paper  most  like- 
ly to  give  the  notice  to  the  person  to  be 
served ;  and  as  the  supplemental  record 
discloses  the  fact  to  be  that  the  Las  Ani- 
mas  Leader  was  a  public  newspaper  pub- 
lished in  Bent  county,  in  the  town  of  Las 
Animas,  the  connty-seat  of  said  county, 
we  think  there  was  sufficient  compliance 
with  the  statute. 

The  fourth  assignment,  that  the  order 
of  publication  does  not  direct  that  a  copy 
of  the  summons  be  forthwith  deposited  in 
the  poatofUce,  addressed  to  the  defendant 
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at  ber  place  of  reflldence,  ts  without  force. 
We  canuot  think  H  necessary  that  the  or- 
der should  contain  this  direction  in  htee 
verba.  The  language  of  the  Code  is:  "In 
case  of  publication,  where  the  residence  of 
a  non-resident  or  absent  defendant  ia 
known,  the  clerk  thereof  shall  also  direct 
a  copy  of  the  summons  to  be  forthwith 
deposited  in  the  post-ufflce,  directed  to  the 
person  to  be  served,  at  his  place  of  resl- 
dence. "  It  is  a  general  rule  that  where 
anything  is  required  tube  donewithoat 
specifying  the  time,  the  law  implies  that 
it  is  to  be  done  presently,  not  instantly, 
perhaps,  but  within  a  reasonable  time, 
according  to  the  nature  of  the  thing  to  be 
done.  In  this  view,  the  omission  of  the 
word  "forthwith"  from  the  order  of  pub- 
lieu  tiou  did  not  essentially  change  its  legal 
effect.  In  their  argument  against  the  suf- 
ficiency of  the  order  for  publication  in  this 
case,  counsel  seem  to  place  great  reliance 
on  the  case  of  O'Rear  v.  Lazarus,  8  Colo. 
6<18.  9  Pac.  Rep.  621.  But  the  reversal  of 
the  judgment  in  that  case  was  not  based 
upon  the  insufficiency  of  the  affidavit,  or 
order  for  publication  for  the  summons, 
but  upon  the  iailure  to  forward  the  sum- 
mons by  mail,  inasmuch  as  the  affldavlt 
gave  sufflclpnt  information  concerning  the 
actual  place  of  abode  of  the  non-resident 
defendant.  In  tliis  case  the  record  satis- 
factorily shows  that  the  summons,  prop- 
erly adressed,  postage  prepaid,  was  depos- 
ited in  the  proper  post-offlee  on  the  very 
day  the  order  was  entered.  Hence,  the 
omission  of  the  word  "forthwith,"  in  the 
order  of  the  court,  was  not  such  an  irreg- 
ularity as  would  warrant  us  In  disturb- 
ing the  judgment  of  the  court.  Moffutt  v. 
Dickson,  S  Colo.  314:  Brown  v.  Tucker,  7 
Colo.  30,1  Pac.  Rep.  221;  Mining  Co.  v. 
Johnson,  13  Colo.  2fi3,  22  Pac.  Rep.  4.59. 

The  fifth  error  is  covered  by  the  affidavit 
of  A.  J.  Patrick,  which  appears  in  the  sup- 
plemental record,  to  the  effect  that  ho  did 
duly  forward  the  summons  by  mall,  as 
aforesaid. 

The  sixth  error,  that  the  order  directing 
the  publication  of  the  summons  is  not  in 
the  alternative,— does  not  direct  that  the 
summons  be  served  by  publication  or  by 
personal  service  out  of  the  state, — is  not 
seriously  insisted  upon  in  the  argument 
by  the  plaintiff  in  error.  SuRice  it  to  say 
that  the  CtJde  does  not  require  the  order 
to  be  made  in  the  alternative. 

The  seventh  error,  to  the  effect  that  the 
record  does  not  disclose  entry  of  defatilt 
against  the  defendant,  is  covered  by  the 
additional  transcript,  which  clearly  shows 
that  default  was  entered  of  recoixl  in  prop- 
er  form . 

As  to  the  eighth  error  complained  of,  to 
the  effect  that  the  period  for  the  defendant 
to  appear  and  answer  did  not  expire  until 
the  7th  day  of  March,  1S85,  instead  of  on  the 
2d  day  of  March,  1885,  raises  one  ques- 
tion. Must  the  language,  "once  a  week  for 
four  successive  weeks,*'  be  construed  to 
mean  lour  weeks  of  seven  days  each,  to- 
wlt,  28  days?  This  we  are  inclined  to  an- 
swer  inthe  negative.  In  Brown  v. Tucker, 
7  Colo.  30, 1 1'ac.  Rep.  221,  the  method  of 
computation  shows  that  the  last  publica- 
tion was  October  6th,  and  that  default 
was  entered  October  18th,  clearly  Indicat- 


ing that  the  10  days  which  completed  the 
service  on  the  defendant  began  to  run 
from  the  last  publication, — October  6th. — 
and  this  case  holds  decisively  that,  at  the 
expiration  of  the  10  days,  the  court  had 
jurisdiction  of  the  defendant.  In  Skiles  v. 
Baker,  6  Colo.  20.5,  the  first  publication 
was  November  13th,  the  last  December 
4th;  judgment  by  default  on  December 
15th.  In  this  case  Elbert,  C.  J.,  says: 
The  defendant  had  forty  days  from  De- 
cember 14th  in  which  to  answer.  The  pub- 
lication ran  only  twenty-two  days;  add- 
ing the  statutory  ten  days  and  forty  days 
gives  seventy-two  days  as  the  period 
which  must  elapse  from  the  first  publica- 
tion to  date  of  default.  Haywood  v.  Rus- 
sell, 44  Mo.  253.  This  method  of  comput- 
ing the  time  is  sufficient  in  our  judgment 
to  warrant  us  in  saying  that  the  publica- 
tion in  this  case  ended  on  the  9th  day  of 
January;  that  service  on  the  defendant 
was  completed  January  19th;  and  that 
thereafter  the  defendant  bad  40  days  in 
which  to  an8wer,'whlch  would  have  ex- 
pired one  day  prior  to  the  day  that  the 
judgment  of  default  and  final  judgment 
was  entered.  Swett  v.Sprague,  .5.5  Me.  190. 
Under  the  last  assignment  of  error,  de- 
fendant in  error  raises  the  question  of  ju- 
i-isdiction,  because  the  affidavit  for  publi- 
cation does  not  specifically  set  forth  the 
cause  of  action :  and,  in  support  of  this 
view,  he  cites  many  California  authorities. 
If  the  provisions  of  the  Code  of  California 
were  siuiilarto  oure,  we  should  feel  strong- 
ly inclined  to  follow  those  authoritlos, 
but  they  are  dissimilar.  Under  the  Cali- 
fornia Code  the  affidavit  of  publication  is 
addressed  to  the  court  or  judge.  Under 
ours,  the  aSldavit  is  merely  clerical,  and 
is  acted  upon  exclusively  by  the  clerk  of 
the  court.  Under  the  CalifoiTiia  practice, 
non-i-esidence,  the  cause  of  action,  and  the 
fact  that  the  defendant  is  a  necessary  par- 
ty, is  required  to  be  made  to  the  satisfac- 
tion of  the  court  or  judge,  and  is  construed 
by  the  supreme  court  of  that  state  to  de- 
mand such  legal  proofs  ns  will  support  a 
judicial  decision.  Can  it  be  said  that  such 
was  the  purpose  of  the  legislature  in  the 
adoption  of  the  provisions  of  our  Code? 
To  say  so,  it  occurs  to  us,  would  be  ab- 
surd, for,  in  effect,  it  would  be  asking  that 
the  clerk  of  the  court  must  be  sufficiently 
learned  In  the  law  to  be  able  to  determine, 
from  the  language  used  in  the  affidavit, 
that  such  a  cause  of  action  is  stated  as 
would  sustain  a  judicial  decision.  To  re- 
quire of  a  clerk  such  an  exercise  of  judg- 
ment, without  any  knowledge  »f  the  law, 
— without  any  legal  attainment  upon 
which  he  could  poHslbly  base  a  conclusion, 
— would  be  simply  saying  to  the  clerk  that 
he  should  judicially  determine  that  ques- 
tion. There  can  be  no  certainty  in  such  a 
case,  and,  if  the  effort  was  made  to  state 
a  cause  of  action,  (if  the  objection  here 
raised  Is  tenable,)  then  the  failure  to  fully 
and  completely  state  a  cause  of  action, 
such  as  would  sustain  a  judicial  decision, 
In  the  affidavit,  would  be  equally  tenable, 
and  could  be  urged  at  any  time  as  a 
ground  for  ousting  the  jurisdiction  of  a 
court,  which,  in  all  other  resjjects,  had  ob- 
tained jurisdiction  of  the  person.  Tlie 
complaint  was  on  file,  and  the  affidavit  of 
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non-resldeiice  foHowed.  The  asBertion  of 
a  cause  of  action  therein,  coupled  with  the 
subsequent  action  of  the  court  in  obtain- 
ing the  jurisdiction  by  publication,  should, 
in  our  Judgment,  be  sufflclent  for  our  say- 
ing that  to  use  the  language  of  the  stat- 
ute In  the  affidavit,  so  worded  as  ours  is,  is 
a  complete  and  full  compliance  therewith. 
The  affidavit  becomes  no  part  of  the  sum- 
mons which  is  mailed,— no  part  of  the 
dummons  which  is  publlabed.  Publica- 
tion makes  no  reference  to  the  affidavit, 
save  and  except  tbat  it  appears  in  the  affi- 
davit that  the  defendant  Is  a  non-resident. 
The  caase  of  action,  the  ground  of  the 
complaint  to  which  the  defendant  Is  ex- 
pected to  object  by  answer,  la  fully  set 
forth  in  the  summons  mailed  to  the  de- 
fendant, as  well  as  in  the  summons  in  the 
paper.  Setting  out  a  copy  of  the  com- 
plaint in  the  affldavitdoes  not  in  anyway 
contribute  to  the  enlightenment  of  the  de- 
fendant in  the  action, and  certainly  itdoes 
not  contribute  to  the  enlightenment  of  the 
court;  for,  with  the  affidavit,  the  court 
has  nothing  whatsoever  to  do,  nor  would 
It  help  the  clerk.  It  goes  to  the  clerk,  and 
the  clerk  acts  upon  it,  and.  in  his  custody, 
and  under  his  control,  is  the  complaint, 
which,  if  he  were  capable  of  reading  un- 
derstandlngly,  and  judicially  detennining, 
be  might  possibly  consult  for  the  purpose 
of  ascertaining  whether  or  not  the  plain- 
tiff had  a  good  cause  of  action  against  the 
defendant, — whether  or  not  the  defendant 
was  a  necessary  party  to  the  proceedings. 
To  say  In  this  case  that  more  Is  required 
by  the  statute  than  is  sufflcent  to  inform 
the  clerk  that  the  defendant  is  a  non-resi- 
dent, that  the  plaintiff  has  a  cause  of  ac- 
tion, and  tbatthe  defendant  Is  a  necessary 
party  to  the  action.is,  In  our  judgment,  ex- 
tending the  operation  of  the  Code  beyond 
Its  legitimate  purpose,  and  works  out  a 
conclusion  utterly  at  variance  with  its 
spirit  and  letter.  In  this  case  the  com- 
plalnt  Is  flled,  the  summons  Is  issued,  the 
affidavit  of  non-residence  and  that  a  cause 
of  action  exists,  and  that  the  defendant  is 
a  necessary  party  follows.  This  seems  to 
be  a  full  satisfaction  of  the  directory  pro- 
visions of  the  statute.  We  are  inclined  to 
think  that  the  Code  of  Kansas  and  Ne- 
braska is  more  analogous  to  tbat  of  Colo- 
rado than  California,  and  that  the  view 
above  expressed  Is  supported  in  the  case 
of  Bogle  v.  Gordon,  89  Kan.  82, 17  Pac. 
Rep.  867;  and  Fluton  v.  Levy,  21  Neb.  47S, 
82  N.  W.  Rep.  807.  The  Judgment  should 
be  affirmed. 

I  eoncnr:    Rbbd,  C. 

I  dissent :    Bissbll,  C. 

Per  Curiam.  For  the  reasons  stated  In 
the  foregoing  opinion  the  Judgment  ia  af- 
firmed. 

(18  Colo.  452)  ^~~" 

Bdoh  t.  BoiiiNOBS  0t  at. 
(Suiprmne  Court  of  Colorado.     Oct  8, 1880.) 
Appsai/— RiTWir, 
An  action  involving  the  rights  of  the  lev- 
cral  parties  thereto,  to  the  waters  of  •  certain 
jreek,  was  heard  upon  testimony  taken  at  a  pre- 
vious trial  of  the  oase,  or  of  some  branch  of  the 
same  controversy,  and  also  upon  oral  testimony 


taken  at  the  trial  Held,  that  (he  appellate  ounrt 
should  not  find  a  judgment  for  Itaelf  opon  the 
testimony,  but  should  alflrm  the  jndgment  below, 
on  finding  it,  upon  the  whole  reeord,  sostained  ky 
theevidenoe. 

Commissioners'  decision.     Appeal  from 
district  court,  Saguache  county. 
E.  F.  &  C.  A.  Allea,  tor  appellant. 

BissGLL,,C.  This  is  one  of  several  actions 
brought  in  the  district  court  of  Saguache 
county  to  settle  rights  to  the  waters  of 
San  Luis  creek.  The  suits  were  consol- 
idated and  fried,  and  resulted  in  a  judg- 
ment which  ascertained  and  declared  the 
priorities  of  all  the  parties.  The  whole 
controversy  grew  out  of  the  construction 
of  what  are  known  in  the  litigation,  and 
probably  in  that  country,  as  the  "Saalfelt 
and  Wittmayer  Ditches. "  There  seems  to 
be  no  question  as  to  the  time  of  the 
construction  of  those  two  ditches,  for, 
according  to  all  the  testimony,  their  con- 
struction was  commenced  in  the  fall  of 
1870,  and  they  were  completed  for  practical 
use  some  timednring  the  year  1871.  Later, 
and  in  1874,  by  reason  of  somechanges  in  the 
condition  of  the  San  Lnis  creek,  the  parties 
deemed  it  expedient  to  dig  another  ditch 
betteradapted  tosecuretbe  full  flowuf  the 
water.  When  it  was  finished,  it  was  con- 
nected with  the  ditches  which  had  been 
previously  constructed,  and.  at  the  same 
time,  the  Saalfelt  and  Wittmayer  ditches 
were  apparently  dissevered  In  their  con- 
nection from  the  main  stream,  and  their 
supplies  received  from  the  newly  construct- 
ed ditch  which  had  its  head  some  distance 
further  up  the  creek.  The  whole  contro- 
versy turned  upon  the  user  and  actual 
appropriation  of  the  water  by  the  parties 
who  constructed  the  ditches  in  1870. 1871, 
and  1874.  The  court  found,  as  a  matter  of 
fact,  that  Luengen,  Saalfelt,  Wittmayer, 
and  Zeiblg  were  the  original  appropilatora 
of  the  water,  and  that  they  or  their  gran- 
tees were  first  entitled  to  the  use  af  what- 
ever might  flow  in  the  stream  to  a  certain 
specified  amount :  that  subsequent  appro- 
prlators  had  acquired  the  right  to  use  a 
designated  quantity  of  the  remainder  of 
the  stream,  if  any,  and  that  a  portion  of 
this  right  had  by  grant  passed  to  the  ap- 
pellant, Bugh,  and  that  the  rights  of  his 
grantors  had  their  inception  some  time  in 
the  year  1874.  In  effect,  this  subrogated 
him  to  the  rights  of  the  original  appro- 
priators  or  their  grrantees  to  a  certain 
number  of  inches  of  water.  A  decree  was 
entered  in  accordance  with  these  findings 
It  is  this  action  of  the  court  which  is  com- 
plained of,  and  made  the  basis  of  the  ap- 
peal. 

There  is  no  appearance  for  the  appellees, 
and  the  case  has  been  presented  by  the 
appellant  on  the  theory  that  the  court 
committed  error  in  its  determination  of 
the  rights  of  the  parties  upon  the  testi- 
mony which  was  introduced  at  the  time 
of  the  trial.  The  circumstances  of  the 
case,  and  the  method  of  its  trial  below,  do 
not  warrant  this  court  in  finding  a  judg- 
ment for  itself  upon  the  testimony  which 
Is  before  it.  The  case  was  not  tried  whol- 
ly before  a  referee  or  master,  nor  upon 
testimony  which  was  taken  in  a  similar 
manner,  but  it  was  heard  upon  the  testi- 
mony which  had  been  taken  upon  a  prior 
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trial  of  the  oaae,  or  a  trial  of  some  branch 
of  the  same  controveniy,  and  likewise  ap- 
ou  parol  testimony  introduced  attbe  bear- 
ing. It  is  clear,  ttaeretore,  that  the  case 
does  not  come  witbin  tbe  principle  an- 
nonnced  in  Sleber  v.  Frink.  7  Colo.  152, 2 
Pac.  Rep.  901.  wberein  it  is  declared  to  be 
the  duty  ol  tbe  appellate  court  to  sift  and 
weigh  all  tbe  evidence  with  a  view  to  a 
Just  determination  of  the  controversy,  hut 
rather  within  the  general  principle  which 
has  been  repeatedly  aunoanced  that  this 
court  win  neither  disturb  the  verdict  af 
the  Jury  nor  the  finding  of  a  trial  court, 
unless  it  is  wellsatisfled  that  tbe  judgment 
or  tbe  verdlctla  so  unsupported  by  the  evi- 
dence as  to  be  against  its  manliest  weight, 
or  tbe  record  compels  the  conclusion  that 
tbe  verdict  or  judgment  was  tbe  result  of 
those  influences,  motives,  or  considera- 
tions which  the  law  does  not  permit  to 
control  the  findings  of  either  court  or  jury. 
Barker  v.  Hawley,  4  Colo.  827 ;  Machette 
T.  WanlesB,  2  Colu.  170;  Oreen  t.  Taney,  7 
Colo.  278,  8  Pac.  Rep.  428. 

The  evidence  presented  in  tbe  abstract, 
which  is  claimed  by  the  appellant  to  ee- 
tabiish  tbe  inaccuracy  of  the  court's  decis- 
ion, baa  been  subjected  to  a  careful  exam- 
ination, and  tbe  record  itsell,  and  the  testi- 
mony of  witnesses  as  given  therein,  have 
been  sifted  and  weighed,  and  upon  the 
whole  record  it  is  clear  that  tbe  Judgment 
of  tiM  coart  below  was  well  sustained  by 
tbe  evidence,  and  did  substantial  justice 
as  between  the  parties.  Tbe  judgment 
rtioold  be  affirmed. 

Richmond  and  Rked,  CC.,  concur. 

Per  Curiam.  For  tbe  reasons  stated  in 
tbe  foregoing  opinion,  the  judgment  is 
affirmed. 

HAYT,  J.,  having  presided  at  the  trial 
below,  did  not  participate  in  this  decision. 

(15  Colo.  447) 


Hunt  t.  Ohnertz. 
(gucar<3m»  Court  <^  Colorado.  Oct  B,  1890.) 
AppaAir— Rbvuw. 
In  snaotlonbyB  principal  against  his  agent 
for  moneys  collected,  an  order  at  reference  for 
an  accounting  was  made;  the  remaining  issue,  as 
to  the  amount  of  defendant's  compensation  as 
agentk  was  sabmltted  to  a  ivory.  The  referee's 
report  found  a  balance  due  to  plaintifi,  and  by 
the  verdict  of  the  jury  a  sum  larger  than  such 
twlance  was  found  due  from  plaintiff  to  defend- 
ant for  •  serrices.  The  judgment  rendered  was  for 
defendant  for  costs.  The  record  did  not  show  the 
hasia  of  snoh  judgment,  but  it  appeared  tiiat  a 
motion  had  been  filed  by  plaintiff  attaoldng  the 
referee's  report.  Held  that,  on  appeal  from  the 
judgment,  it  must  be  inferred  that  the  court  sur- 
olUTged  the  account  so  as  to  counterbalance  the 
difference  between  his  report  and  the  verdict;  and 
l^t,  as  the  record  did  not  show  the  testimony 
on  which  the  court  acted,  the  judgment  would 
not  he  distnrlmd. 

Commissioners'  decision.  Appeal  from 
district  court,  Chaffee  county. 

Action  by  Alexander  C.  Hunt  to  recover 
from  Millie  C.  Ohnertz  moneys  received  by 
her  as  bis  agent  from  sales  and  rents  of 
bis  property.  From  a  judgment  for  de- 
fendant for  costs,  plaintlB  appealed. 

L.  B.  France,  G.  K.  Hartenstein,  and  P. 
/.  CVtefoD,  for  appellant.  Clintoa  Beed 
and  Rogers  A  McCord,  for  appellee. 


BrasKLi.,  C.    Tbe  record  In  this  case  was 

brought  up  under  the  act  of  1886,  and  is  to 
be  heard  upon  the  abstract  which  has 
been  prepared  and  filed  by  tbe  appellant. 
It  is  barren  of  the  material  which  u  abso- 
lutely Indispensable  to  the  determination 
of  many  questions  which  are  sought  to  be 
raised  by  the  counsel  fur  the  appellant  in 
their  brlnf.  The  action  was  commenced  In 
March,  1885,  and  therein  the  plain tiO 
sought  to  recover  from  the  defendant  the 
sum  ol  $7,000,  for  a  failure  on  her  part  to 
turn  over  to  him  moneys  which  she  had 
realised  upon  the  sale  of  sundry  interests 
which  he  owned  in  Salida,  and  from  rents 
which  she  bad  received  from  the  occupancy 
of  buildings  which  belonged  to  him.  The 
answer  set  up  various  defenses  by  way  of 
denial,  and  a  further  defense  by  way  of 
theussertioc  of  a  claim  on  her  part  against 
the  plaintiff  for  services  which  she  had  ren- 
dered to  him  in  the  discbarge  of  her  duties 
as  agent.  The  particular  question  wblcli 
has  been  dlBcussed,  and  which  is  decided 
by  this  opinion,  grows  out  of  what  is 
claimed  to  be  the  error  of  the  court  in  ren- 
dering judgment  for  the  defendant  upon 
the  testimony  as  it  appeared  in  the  case. 
The  case  seems  to  have  been  tried  in  two 
sections, — one  of  them  before  a  referee  up- 
on an  issue  referred  to  him  to  be  heard  and 
reported  on,  and  tbe  other  by  a  jury  im- 
paneled for  the  purpose.  This  action  ol 
the  court  was  undoubtedly  proper,  when 
the  character  of  the  suit,  the  form  of  ac- 
tion which  the  plaintiQ  instituted,  and  the 
defense  Interposed,  are  considered.  It  ap- 
peared from  the  complaint  and  answer 
that  there  was  a  long  and  very  consider- 
able account  outstanding  between  plain- 
titl  and  defendant,  who  bore  to  each  other 
the  relation  of  principal  and  agent,  which 
could  be  more  accurately  and  conveniently 
investigated  by  a  referee  appointed  tor 
the  purpose.  Tbe  order  of  reference  was 
made  without  objection,  so  far  as  the  ab- 
stract shows,  and  was  simply  a  reference 
to  take  and  state  the  account.  The  referee 
was  given  no  power  to  hear  and  deter- 
mine. Upon  the  incoming  ol  the  report  of 
the  referee,  the  remaining  issue  in  the  case, 
which  was  as  to  the  employment  of  the 
defendant  by  tbe  plaintiff,  and  the  com- 
pensation which  she  was  to  receive  for 
the  services  which  she  was  to  render  under 
the  contract,  was  submitted  to  the  jury 
for  determination.  The  plaintiff  claimed 
that  the  hiring  was  a  specific  and  definite 
one,  for  a  sum  certain,  payable  monthly. 
Tbe  defendant,  on  the  other  hand,  contend- 
ed that  there  was  no  agreement  as  to  com- 
pensation, and  that  she  was  entitled  to 
deduct  from  the  account,  and  receive  from 
the  piaintiri,  whatever  her  services  were 
reasonably  worth.  This  value  she  placed 
at  f  250  per  month.  The  jury,  by  their  ver- 
dict, found  that  she  was  employed  for  a 
period  of  three  years,  less  a  few  days ;  that 
there  was  no  contract  fixing  the  compensa- 
tion which  she  should  receive;  and  that 
her  services  were  ol  the  reasonable  value 
of  f  125  per  month.  The  report  of  the  ref- 
eree, after  finding  the  several  sums  which 
bad  been  received  by  tbe  defendant,  and 
those  which  she  had  paid  over  to  the  piain- 
tiS,  and  the  sums  which  she  bad  expended 
on  his  behalf,  found  that  there  was  due 
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from  the  detentlant  to  the  plaintiff  f  2,811.- 
S&.  It  thus  appeara  that  U  the  report  of 
the  referee  Ib  accepted,  and  the  verdict  of 
the  jury  la  permitted  to  stand,  the  defend- 
ant will  be  entitled  to  a  judgment  as 
against  the  plaintiff.  The  udgment  act- 
ually rendered,  however,  was  one  simply 
for  the  defendant  for  costs.  Upon  just 
what  basis  the  court  proceeded,  it  is  im- 
poHsIble  from  the  abstract  to  determine. 
When  the  report  of  the  referee  came  In,  a 
motion  was  filed  attacking  his  report 
upon  sundry  and  divers  grounds.  This 
motion  evidently  came  before  the  court 
for  consideration,  together  with  the  mo- 
tion for  a  new  trial,  which  was  filed  by 
the  plaintiff.  Whether  the  court  took  any 
action  upon  the  motion  to  set  aside  the 
referee's  report,  and,  H  so,  what,  in  only 
Inferable  from  the  fact  that  the  judgment 
appears  not  to  have  been  rendered  upon 
the  basis  of  the  report  of  the  referee,  and 
the  finding  of  the  jury  upon  their  verdict. 
It  is  very  evident  that  the  court  must  have 
modified  the  report,  and  found  the  account 
as  it  existed  between  the  parties  to  be 
wholly  different  from  the  account  stated, 
for,  otherwise.  It  would  have  been  impos- 
sible for  the  court  simply  to  render  a  judg- 
ment on  behalf  of  the  defendant  In  disre- 
gard of  the  verdict  of  the  jury.  Taking 
the  report  of  the  referee  and  the  verdli-t  of 
the  jury  together,  and  they  would  eijtitle 
the  defendant  to  a  money  judgment  In  her 
favor. 

It  will  not  be  presumed  that  the  court 
attempted  to  disregard  the  verdict  of  the 
jury  upon  an  Issue  properly  tried  by  it, 
and  arising  In  an  action  at  law,  without 
a  formal  order  setting  It  aside,  for  his 
power  in  the  premises  would  be  limited  to 
such  particular  action.  It  must,  there- 
fore, be  taken  as  true  that  upon  the  testi- 
mony heard  before  the  referee,  and  the  ac- 
count as  Htated  by  him,  the  court,  In  the 
eserdse  of  the  power  which  the  law  gives 
to  him  in  such  case,  found  the  facts  and 
the  account  to  be  otherwise  than  as  stat- 
ed, and  surcharged  the  account  rendered 
to  such  an  extent  as  to  counterbalance 
the  difference  between  the  original  report 
of  the  referee  and  the  verdict.  This  he  had 
full  power  to  do.  Whether  he  was  Justified 
in  BO  doing,  under  the  testimony, is  a  mat- 
ter which  will  not  herein  determined. 
It  would  be  an  unwarranted!  assumption, 
on  the  part  of  the  appellate  tribunal,  to 
interfere  with  the  action  of  the  court  be- 
low upon  the  hypothesis  that  the  testimo- 
ny did  not  warrant  the  judgment  rendered, 
when  the  abstract  falls  to  show  what  the 
testimony  was  upon  which  the  court  acted 
in  the  premises.  In  order  to  Justify  the 
court  in  taking  any  action  whatsoever  up- 
on the  hypothesis  that  the  Judgment  Is 
not  warranted  by  the  evidence,  that  evi- 
dence must  be  presented  to  the  appellate 
tribunal  with  complete  accuracy  and  per- 
fect fullness.  Without  an  opportunity  to 
review  the  testimony  In  Its  entirety,  no 
court  should  attempt  to  disturb  a  judg- 
ment upon  the  basis  at  its  insuffleiency. 

If  it  Is  contended  that  the  act  in  force  at 
the  time  the  appeal  was  taken  permits  the 
appellant  to  present  his  case  by  an  ab- 
Htract  In  which  the  appeal  Is  to  be  deter- 
mined,it  still  remains  true  that  tlie  obliga- 


tion is  with  bim  to  present  a  record  from 
which  it  can  be  demonstrated  that  under 
the  testimony  the  iudgment  is  erroneous, 
if  the  want  of  sncn  basis  be  the  error  on 
which  he  insists.  In  this  case,  the  ab- 
stract neither  purports  to  set  forth  the 
testimony  taken  before  the  referee  nor 
that  introduced  before  the  jury.  It  sim- 
ply contains  fragmentary  statements  of 
the  evidence  given.  It  is  impossible  for 
the  court  upon  these  fragments  to  deter- 
mine whether  the  report  of  the  referee  was 
justified  by  the  proof  which  was  Intro- 
duced before  him,  or  whether  the  action 
of  the  court  in  modifying  the  report 
should  be  maintained;  nor  can  it  be  seen 
that  the  verdict  of  the  jury  was  wholly 
unsupported.  It  is  impossible  uoon  this 
record  to  reach  the  conclusion  that  the 
court  erred  in  its  estimate  of  the  weight, 
or  the  value,  of  the  testimony.  The  judg- 
ment finds  ample  support  In  the  record  as 
it  Is  presented.  Itcaunot  be  said  that  it 
is  either  manifestly  against  the  weight  of 
evidence  or  that  the  results  were  arrived 
at  In  any  other  way  than  that  which  the 
law  directs  and  approves.  Under  these 
circumstances,  the  Judgment  cannot  be 
disturbed. 

This  determination  is  in  full  accord  with 
the  adjudications  of  this  court  upon  simi- 
lar propositions  in  cases  where  the  evi- 
dence has  been  so  fully  reported  that  the 
court  has  been  enabled  to  act  intelligently 
in  the  i>reu\lses.  The  judgment  of  the 
trial  court,  and  the  verdict  of  the  jury, 
upon  questions  of  fact,  are  never  disturbed 
unless  the  case  be  clearly  within  the  rule, 
as  it  has  been  declared  and  applied  in  such 
cases.  Barker  v.  Hawley,  4  Colo.  327; 
Machette  v.  Wanless,  2  Colo.  170;  Green  v. 
Taney,  7  Colo.  278.  3  Par.  Rep.  423;  Kinney 
V.  Wood,  10  Colo.  270,  15  Pac.  Rep.  402. 
The  judgment  of  the  court  beluw should  be 
affirmed. 

Richmond  and  Rbkd.CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion,  the  Judguient  ia 
affirmed. 

MORGANTHAU  V.  KiNQ  Ct  al. 

(Supreme  Court  Qf  Colorado.    Oct  8,  1890.) 

AppBiO.— Rbvibw — ^Pabtnbrship— Set-Ofv  axd 

Uountek-Clajm. 

1.  On  appeal  upoD  questions  of  fact,  finding 
of  the  lury,  warranted  Qysafflcieat  evldenoe,  wiU 
not  be  disturbed. 

2,  The  individual  indebtedness  of  a  partner 
cannot  bu  set  off  against  a  debt  to  the  firm  except 
by  special  contract,  or  oonsent  of  all  the  iwrt- 
ners. 

Commissioners'  decision.  Appeal  from 
district  court,  Clear  Creek  county. 

In  the  spring  of  18S5,  Eugene  Morgan- 
thau,  appellant,  made  a  verbal  contract 
nrlth  Samuel  A.  King  and  Amasa  J.  Chaf- 
/ee,  appellees,  whereby  appellees  agreed  to 
make  the  necessary  excavation,  put  in  the 
foundatio  .,  put  up  the  walls  of  a  stone 
building  to  be  used  as  a  store  by  appel- 
lant, and  plaster  the  same,  for  a  fixed 
price  per  day  for  excavations,  etc.,  per 
perch  for  stone  in  wall,  and  per  yard  for 
plastering.     After  the  worii   was   under 
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way.  Home  cbaiig«8  were  made  In  the 
plane,  incieaslnjc  tho  agsn"egate  cost,  and 
requiring  more  time  for  the  building  than 
waa  contemplated  under  the  original  con- 
tract. The  work  was  completed  by  ap- 
pellees about  the  Ist  of  October,  and 
amounted  to  $2,900.  Appellees  were  Joint 
contractors  and  equal  partners.  Prior  to 
entering  into  thecontract, appellee  Chaffee 
was  indebted  to  one  Strousse,  brother-in- 
law  o!  appellant,  lor  which  indebtednpss 
he  had  made  his  note,  which,  with  inter- 
est, amounted  to  f  240  at  the  time  of  the 
completion  ol  the  contract.  During  the 
time  the  work  was  in  progress,  Stronsse 
asHlgned  this  note  to  appellant.  At  the 
completion  of  the  contract,  the  work  was 
accepted  by  appellant,  and  afuU,  complete, 
and  satisfactory  settlement  made  between 
the  parties  as  to  the  amount  of  work 
done,  the  amount  paid  during  the  prog- 
ress of  the  work,  and  the  balance  remain- 
ing unpuid  to  the  appellees  fixed  at  yS87. 
In  regard  to  the  payment  of  the  balance 
due,  a  controversy  arose,  appellant  insist- 
ing that  appellees  should  take  the  individ- 
ual note  of  Chaffee  assigned  by  Strousse  of 
9240  in  payment  pro  tanto,  and  the  bal- 
ance in  money.  The  appellees  declined 
and  refused  to  take  the  note  In  payment. 
The  conference  resulted  in  the  payment  by 
appellant  of  the  balance,  $637,  and  his  re- 
fusal to  pay  tlie  remaining  $240  except 
with  the  note,  and  the  refusal  ol  appellees 
to  accept  the  note.  Suit  was  brought; 
trial  had  to  a  jury,  resulting  in  a  verdict 
and  judgment  against  the  appellant  for 
$240,  from  which  this  appeal  was  taken. 

IV.  T.Hughes  and  L.  C.  Rock  well, lor  ap- 
pellant.   MorrlHon  &  FiUins,  tor  appellees. 

Reed,  C,  {after  stating  the  facts  as 
above.)  The  record  shows  this  case  to 
have  been  tried  very  carefully.  Many  ex- 
ceptions were  saved  on  the  introduction 
of  evidence,  several  quite  technical  and  un- 
Impoi'tant,  but  perhaps  no  more  technical 
than  warranted  by  close  practice.  The 
number  of  instructions  given  and  refused 
is  rather  phenomenal,  in  a  ease  involving 
BO  few  questions:  7  having  been  given  on 
the  part  of  the  plaintiffs,  and  on  the  part 
of  defendant  12  were  given,  and  5  refused. 
A  large  number  of  supposed  errors  were 
assigned.  In  the  admission  and  rejection 
of  evidence,  no  serious  errors  are  found 
to  the  prejudice  of  the  appellant.  Prac- 
tically, only  three  questions  were  involved 
and  necessary  to  be  discussed  in  this  opin- 
ion. 

The  first  was  whether  there  was  a  con- 
tract for  the  completion  of  the  work  at  a 
specified  time,  and  for  a  penalty  in  case  of 
(allure,  which  appellant  could  set  off 
against  the  money  due  appellees.  The  tes- 
timony was  somewhat  conflicting.  There 
was  some 'evidence  ol  such  a  contract  In 
the  first  instance,  but  no  satisfactory  evi- 
dence of  one  when  the  plan  of  the  building 
was  changed,  and  the  contract  modified  ; 
nor  does  the  testimony  show  that,  at  the 
time  of  the  settlement,  appellant  claimed 
and  Insisted  upon  it,  except  in  the  way  of 
a  threat,  if  appellees  refused  to  allow  the 
Strousse  note.  The  instructions  given  up- 
on this  point  on  the  part  of  defendant  are 
Tery  elaborate  and  full,  and  are  fully  as 


favorable  bb  the  court  was  warranted  In 
giving.  The  jury  were  warranted  in  find- 
ing from  the  evidence  that  no  pc-nalty  for 
failure  should  be  allowed. 

Second,  (which  was  also  a  question  of 
fact  for  the  jury,)  whether  or  not  an  agree- 
ment was  made  with  appellees  whereby 
they  agreed  to  accept  the  individual  note 
of  Chaffee  in  payment  of  the  joint  demand 
against  appellant.  On  this  the  testimony 
was  conflicting,  but  was  sufficient  to  war- 
rant the  jury  in  Bndlng  that  there  was  no 
such  agreement,  and  such  finding  should 
not  be  disturbed. 

The  third  and  only  remaining  question 
to  be  determined  was  a  question  of  law, — 
whether  or  not,  in  the  absence  of  a  special 
contract  or  consent  of  all  the  partners,  the 
Individual  Indebtedness  of  one  could  be 
legally  pleaded  and  allowed  as  a  set-off 
against  a  partnership  claim  due  to  the 
firm.  That  It  cannot  be  done  has  been  so 
often  held,  and  is  so  elementary,  that  au- 
thorities In  its  support  are  unnecessary. 

We  find  no  error  of  any  importance  prej- 
udicial to  appellant.  Tlie  rulings  and  in- 
structions were  fully  as  favorable  to  him 
as  could  bejustified  under  theevideoce  and 
the  law.  We  advise  that  the  judgment  be 
afilrmed. 

BiCHMOND  and  Bibsell,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  af- 
firmed. 


BaSSICK  MIN.  Co.  V.  SCHOOLFIELO  et  &1. 

(Supreme  Court  of  Colorado.  Oct.  8,  1880.) 
AccouNTiyo  Br  Receivers. 
In  proceedings  to  enforce  statutory  liens, 
in  which  a  receiver  had  been  appointed  pCTi- 
detife  lUe,  a  decree  was  made  establishing  the  va- 
rions  liens,  ordering  a  sale  of  the  property  by  the 
sheriA,  and  directing  the  distribution  of  the  pro- 
ceeds. After  such  sale,  the  amounts  due  the  re- 
spective cre(  i'ors,  costs,  and  all  claims  of  the 
receiver  to  t".  e  date  of  the  sale,  were  fully  paid ; 
and  thercuii/er  reported  his  accounts  to  that 
date,  and  they  were  passed  and  were  reported 
by  him  paid.  Held,  that  it  was  error,  at  the 
next  term  of  the  court,  to  which  the  receiver's 
reports  had  )>een  continued  for  consideration  by 
stipulation  of  the  parties,  to  enter  a  decree  mak 
ing  claims  of  the  receiver  for  money  expended 
after  the  sale  a  lien  ou  the  property  antedating 
the  decree  under  which  it  was  sold,  as  there  was 
no  longer  any  suit  pending  In  which'  a  receiver 
could  be  appointed  or  continued. 

Commissioners'  decision.  Appeal  from 
district  court,  Custer  county. 

In  statutory  proceedings  to  secure  Hens 
on  the  property  of  the  Bassick  Mining 
Company,  brought  by  W.  D.  Scboulfield 
and  otliers  claiming  liens,  James  W.Kurtz 
was  appointed  receiver  of  the  property  of 
the  company  pendente  lite.  After  sale  of 
the  property,  under  decree  of  the  court, 
and  payment  out  of  the  proceeds  of  all 
claims  of  the  receiver  to  the  date  of  sale, 
and  at  a  subsequent  term  of  the  court,  on 
his  submitting  a  further  account  for  mon- 
ey expended  after  the  sale,  a  decree  was 
entered  in  favor  of  the  receiver  (or  such 
further  sum,  and  it  was  declared  to  be  a 
first  lien  as  of  a  date  prior  to  the  date  o( 
the  sale.  From  this  decree  the  Bassick 
Mining  Company  ax>peal8. 
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'A.  7.  Risitiff  and  Patterson  &  Thomas, 
for  appellant.    /.  R.  Smith,  for  appellees. 

Reed,  C.  The  appellant  was  a  minin^c 
corporation,  ensra^d  in  mininer  in  the 
year  1885,  and  had  been  prior  to  that 
time;  was  the  owner  of  several  lodes, 
bnildinBrs,  etc.;  and  was  indebted  in  differ- 
ent amounts  to  various  contractors,  em- 
ployes, and  material-men,  who,  in  June  of 
that  year,  instituted  statutoiy  proceed- 
iogfi  to  secure  liens  upon  the  property  of 
appellant,  Schoolfleld  being  one,  among 
others,  of  the  Hen  clalmantN.  On  the  19th 
day  of  Jane,  1885,  decrees  were  entered  lor 
the  various  claims,  amounting  In  the  ag- 
gregate to  about  $35,000,  making  such 
claims  Hens  upon  the  property  of  the  com- 
pany, and  ordering  the  same  to  be  sold  ac- 
cording to  law  for  their  satisfaction.  At 
the  time  of  bringing  the  suits,  the  different 
Hen  claimants  united  in  representing  to 
the  court  the  necessity  of  operating  the 
pumps  and  iteeping  the  mine  clear  of  wa- 
ter to  prevent  irremediable  damage,  and 
in  asking  that  a  receiver  be  appointed,  and 
put  in  charge  of  the  property,"  to  preserve 
said  mine,  and  keep  it  security  for  such 
claims,"  representing  that  the  property  if 
protected  was  ample  security  for  the 
debts;  otherwise  not.  Appellee  Kurtz 
was  appointed,  qualified,  and  entered  up- 
on the  discharge  of  his  duties.  In  the  de- 
cree of  the  court,  after  ordering  the  sale  of 
the  property  to  satisfy  claims,  it  provided 
for  the  application  of  the  money  received, 
"first,  to  the  payment  of  all  the  costs  of 
this  proceeding,  including  whatever  bal- 
ance may  be  due  the  receiver,  James  W. 
Kurtz,  for  the  care  and  preservation  of 
the  property  up  to  and  including  the  day 
of  sale. "  The  record  does  not  show  that 
the  appointment  of  a  receiver  was  re- 
sisted by  the  appellant  In  any  manner, 
or  that  it  In  any  way  participated.  It 
appears  to  have  been  done  ex  parte,  on 
the  application  of  plaintiffs.  The  cir- 
cumstances and  conditions  shown  to 
have  existed  were  such  as  to  make  the 
appointment  of  arecelver  proper, and  nec- 
essary for  the  preservation  of  the  proper- 
ty, and  security  of  the  claimants.  The 
record  contains  no  return  of  the  sheriff 
whatever.  There  is  nothing  in  the  record, 
abstract,  or  arguments  of  counsel  to  in 
any  way  inform  the  court  who  became  the 
purchaser  of  the  property  nt  the  sale,  and 
what  amount  was  realized  from  the  sale. 
The  record  not  disclosing  the  fact  who  be- 
came the  purchaser,  and  the  attention  of 
counsel  having  been  called  to  it,  a  stlpnla- 
tion  was  filed  in  this  court.  In  substance, 
that  the  property  was  bought  at  the  sale 
by  James  Staples  for  about  138,000.  The 
only  evidence  found  in  the  record  of  a  sale 
of  the  property  under  the  de<:ree  is  con- 
tained in  a  report  of  the  receiver  filed  July 
31, 1H85,  in  which  It  Is  stated  that  on  July 
nth  the  sheriff  had  made  a  sale  of  the 
property,  and  had  received  the  moneys  due 
under  the  decree,  "and  has  paid  over  to 
said  receiver  the  balance  of  costs  due  for 
care  of  the  property  as  set  down  In  the  re- 
ceiver's report,  filed  herein  on  July  11,1885, 
— to-wlt,  f  2.250.45,— and  said  receiver  has 
since  paid  the  same  out  to  tlie  parties  en- 
titled thereto. "    It  appears  from  the  re- 


port of  the  receiver  that  on  the  11th  day 
of  July,  which  was  the  day  of  the  sale.  Re- 
ceiver Kurtz  presented  his  report  and  ac- 
count to  that  date,  in  which  he  shows  the 
total  expenses  to  have  been  from  the  date 
of  appointment  to  that  date  $4,145.27,  and 
that  the  amount  he  had  received  from  the 
mine  and  other  sources  amounted  to 
$1,894.82,  leaving  the  balance  due  him  on 
that  date  $2,250.45,  being  the  same  amount 
which  he  reports  to  have  received  from 
the  sherlS,  as  shown  above.  Hence  it 
clearly  appears  from  the  record  that  the 
entire  accounts  of  the  receiver  were  passed 
and  paid  off  up  to  and  including  the  date 
the  property  was  sold  by  the  sheriff.  On 
the  20th  day  of  July,  the  receiver  applied 
to  the  court  to  be  discharged,  and  on  the 
same  day  a  petition  was  filed  by  Arm- 
strong, one  of  the  creditors,  setting  up 
that  he  had  received  his  money,  and  ask- 
ing that  the  recelvw  We  discharged,  and  he 
be  released  as  surety  on  his  bond.  Again, 
on  the  27th  of  July,  a  petition  was  filed 
by  the  receiver  asking  to  l)e  discliarged, 
and  there  was  also  filed  a  stipulation  of 
parties  that  he  should  be  discharged,  "  and 
that  the  reports  of  said  receiver  now  on 
file  in  said  court,  together  with  his  final 
report  to  the  date  of  his  discharge,  may 
stand  for  consideration  at  the  next  term 
of  said  court."  And  on  the  29th  of  July  an 
order  was  entered  by  the  court  discharg- 
ing the  receiver,  in  accordance  with  the 
terms  of  the  stipulation,  notwithstanding 
the  decree  of  the  court  In  which,  as  above 
stated,  Receiver  Kurtz  was  to  receive  from 
the  sheriff  "all  moneys  due  him  up  to  and 
including  the  day  of  sale, "  and  the  further 
fact,  as  above  shown,  that  at  the  date  ol 
sale  he  passed  his  full  account  to  that 
date,  and  received  payment  as  he  himself 
reports,  under  the  order  of  the  court,  and 
the  stipulation  of  parties  continuiug  the 
accounting  and  settlement  of  the  receiver 
to  the  next  term.  Atthe  term  in  January, 
1886,  he  submitted  a  further  act-ountfor 
money  expended  after  the  date  of  the  sale 
of  the  property,  claiming  to  be  due  him 
the  sum  of  $2,820.97.  The  appellant  ob- 
jected to  the  report  of  the  receiver  as 
shown  by  the  record,  and  the  objections 
were  overruled  by  the  court,  (what  the 
objections  were  nowhere  appears;)  and 
the  court  decreed  the  further  sum.  as 
above  stated,  to  be  due  and  owing  th"  re- 
ceiver, and  made  the  following  o  er: 
"And  it  is  further  considered,  adjudged, 
and  decreed  by  this  court  that  the  afore- 
said sum  of  $2,820.97,  due  the  receiver, 
James  W.  Kurtz,  be,  and  the  same  hereby 
is,  declared  a  first, prior, and  superior  lien, 
as  of  date  the  13th  day  of  June,  A.  D.  1SS5. 
on  the  property  so  taken  cai-e  of  and  pre- 
served by  the  said  receiver,"  and  pro- 
ceeds to  designate  the  property.  The  re- 
ceiver having  been  appointed  pendente  Ilt9 
to  preserve  the  property,  and  protect  the 
creditors  in  theirsecurity,  and  a  final  decree 
having  been  entered  establishing  the  va- 
rious statutory  liens,  and  ordering  a  sale 
by  the  sheHff,  and  directing  the  distribu- 
tion of  the  moneys  received,  and  the  de- 
cree having  been  followed  by  the  sale,  and 
a  sufficient  amount  of  money  realized,  the 
amounts  due  the  respective  creditors, 
costs,  and  all  claims  of  the  receiver  for 
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«erviceB  and  diabursementB  to  that  date, 
having  been  fully  paid  and  diacharged, 
the  adjudication  as  far  aa  that  court  waB 
concerned  must  be  held  to  have  been  final 
And  concluelve,  and  its  jurisdiction  over 
the  Bubject-matter  of  the  controversy  end- 
«d.  See  Freem.  Judgni.,  §  96  et  acq. ;  Bam, 
Judgm.  c.  14;  FiBchl!  v.  FlBChli,  1  Blackl. 
.%0 ;  Cooley,  Const.  Lim.  47 ;  Parsons  v. 
Bedford,  3  Pet.  443;  Weston  v.  City  of 
CharleHton,  2  Pet.  449;  Samuel  v.  Jadin,  6 
East,  333. 

It  Is  true  that  appellant  In  this  case 
brought  the  proceedings  of  the  district 
court  to  this  court  for  review  by  writ  of 
error,  and  that  the  decree  of  the  court  an- 
<Ier  which  the  sale  was  made  was  held  er- 
roneous in  one  respect,  and  the  cause  re- 
manded See  Mining  Co.  V.  Schoolfield,  10 
Colo.  46, 14  Pac.  Rep.  65.  In  that  case  no 
question  in  regard  to  the  receiver,  or  pre- 
sented in  this  appeal,  was  involved  or  con- 
sidered. After  the  cause  was  remanded, 
the  irregularity  for  which  the  decree  was 
reversed  was  settled  and  adjusted  amica- 
bly by  the  parties  in  interest,  and  no  fur- 
ther proceedings  had  in  the  district  court. 
Consequently  those  matters  can  have  no 
influence  in  the  determination  of  this  case. 
The  creditors  having  been  paid  in  full, 
there  was,  after  the  lltb  day  of  July,  no 
suit  pending  in  that  court  in  which  School- 
field  and  others  were  parties  in  which  a 
receiver  could  either  be  appointed  or  con- 
tinued by  an  order  of  court.  Having  been 
appointed  to  preserve  the  property  and  se- 
curity of  plaintiffs  pending  litigation,  his 
functions  as  receiver  ended  with  the  sale 
and  payment  of  the  full  ciairas  of  the  cred- 
itors, as  decreed  by  tlie  court.  Staples 
became  the  owner  of  the  legal  title,  which 
might  be  divested  by  redemption  by  the 
appellant.  There  was  no  suit  pending  aft- 
er the  sale  to  give  the  court  jurlBdictloa  of 
the  property  of  Staples  or  appellant,  to 
appoint  a  receiver,  or  to  continue  one 
who  had  acted  in  that  capacity  in  a  for- 
mer suit,  which  had  been  ended.  At  tlie 
date  of  the  sale,  the  receiver  reported  his 
entire  accounts  to  that  date,  and  they 
were  passed,  and,  as  ho  reported,  fully 
paid;  and,  in  our  view  of  it,  his  position 
as  an  officer  of  the  court  as  receiver  pen- 
dente lite  ended.  We  do  not  wish  to  be 
understood  as  saying  that  in  a  case  where 
accounts  had  not  been  passed,  and  the 
claims  of  receiver  paid  inlull.tbesettlomeut 
and  adjustment  of  tlie  receiver's  accounts 
might  not  be  continued  to  the  next  terra, 
and  then  be  legally  adjusted ;  but,  in  a 
case  like  the  one  under  consideration,  the 
authority  of  the  court  could  only  be  right- 
fully exercised  for  the  purposes  of  passing 
and  adjusting  the  receiver's  accounts  up 
to  the  date  of  sale,  while  the  receiver's  du- 
ties and  official  control  of  the  property 
must  of  necessity  have  ceased  at  the  time 
of  such  sale,  it  not  being  such  a  sale  as  re- 
quired confirmation  by  the  court.  In  thia 
case,  the  accounts  having  been  passed  and 
paid  to  the  time  of  the  sale,  there  was 
nothing  to  continue  to  the  term.  A  receiv- 
er is  an  officer  of  the  court.  The  office  is 
In  many  respects  analogous  to  that  of 
sheriff.  He  is  not  a  party  to  nor  litigant 
in  any  suit  in  which  be  is  appointed;  nor 


can  be  be  made  a  party  on  motion,  nor 
obtain  a  decree  or  get  judgment  tor  serv- 
ice or  disbnrsementB  in  such  suit.  See 
High,  Rec.  §  796,  where  it  is  said:  "A 
receiver  cannot  recover  judgment  for  his 
services  against  the  parties  to  the  original 
suit  in  which  be  was  appointed  by  a  mo- 
tion made  in  that  suit;  and  it  is  error  to 
so  enter  judgment  against  them,  thei-e  be- 
ing no  action  pending  in  which  such  a 
judgment  is  proper. "  A  receiver  may  pay 
himself  the  amount  allowed  by  the  court 
out  of  assets  in  bis  hands,  and,  if  not  suffi- 
cient, it  vaRy  be  taxed  and  collected  as 
costs  in  the  case.  Berry  T.Jones,  11  Heisk. 
206 ;  Hutchinson  v.  Hampton,  1  Mont.  39. 
In  this  case  the  receiver  was  fully  paid  by 
the  sheriff  to  the  date  of  sale.  It  was  error 
to  enter  a  decree  In  his  favor  at  the  Janu- 
ary term — First.  For  the  reason  that  the 
amount  allowed  was  for  services  and  dis- 
bursements made  after  the  term  of  office 
had  expired  by  the  conclusion  of  the  liti- 
gation and  sale  of  the  property,  and  also 
by  the  terms  of  the  order  or  decree  by 
which  he  was  appointed.  If,  by  the  re- 
quest or  consent  of  the  appellant  and  Sta- 
ples, the  purchaser,  he  was  continued  in 
charge  of  the  property  after  sale,  he  must 
be  regarded  as  their  agent,  to  be  paid  by 
tbem,  and  their  liability  must  depend  up- 
on snch  consent  and  acquiescence  or  re- 
quest; and,  on  their  failure  to  pay,  bis 
remedy  is  by  suit  instituted  by  himself 
against  them,  as  in  any  other  case  of  em- 
ployment. Second.  It  Is  obvious  that  at 
the  January  term,  when  the  decree  was 
rendered,  there  was  no  such  suit  as  the 
one  in  which  the  decree  was  entered, 
pending.  That  suit  had  been  concluded 
at  the  preceding  term,  and  Schoolfield  and 
others  fully  paid  and  finally  disposed  of. 

It  is  unnecessary  to  discuss  the  other 
supposed  errors  relied  upon  by  counsel. 
It  is  apparent  that  it  was  error  to  entei 
any  decree  in  that  case  In  favor  ol  the  re- 
ceiver, and  of  necessity  erroneous  Co  enter 
a  decree  making  subsequent  claims  of  the 
receiver  a  Hen  upon  the  property  to  ante- 
ddte  the  decree  of  the  court  under  which 
the  property  was  sold.  We  conclude  that 
the  decree  appealed  from  should  be  re- 
versed, and  the  cause  remanded,  and  so 
recommend. 

Richmond  and  Bisbbll,  CC.,  concur. 

Per  Curiam.  For  the  reasons  stated  in 
the  foregoing  opinion  the  judgment  is  re- 
versed. 


Rrpdblican  Pub.  Co.  t.  Mosman. 

{Supreme  Court  of  Colorado.     Oct  3,  1890.) 

LiBH,  AND  Slander— Wbat  Actiomablb— Bvi- 
DEKce— Damaobs. 
1.  An  article  published  in  a  newspaper 
charged  plaintiff,  in  sensational  style,  under  the 
headings  "Inhuman, "  and  "A  case  of  cruelty," 
with  abusing  his  wife  by  taking  away  her  young 
child,  and  declaring  that  she  should  never  soe  it 
again;  with  not  providing  sufflclent  fuel  to  keep 
her  warm ;  with  telling  her  that  he  had  fixed  her 
friends  so  that  they  would  have  nothing  more  to 
do  with  her;  and  with  attempting  to  make  it  ap- 
pear that  ahie  wu  insane,  so  that  her  complaints 
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against  him  shoold  not  be  noticed.  Held-,  that 
the  publication,  if  false,  waa  Ubelons  per  se,  as 
calculated  to  bring  plaintitt  into  contempt  and  ex- 
cite hatred  against  him,  although  the  words  used 
did  not  expressly  impute  any  cnme  liable  to  pun- 
ishment. 

2.  Where  compensatory  damages  only  can  be 
recovered,  evidence  on  behalf  of  defendant  of  ab- 
sence of  actual  malice  in  causing  the  publication 
is  not  admissible. 

8.  Although  special  damages  are  not  alleged 
or  proved,  the  defamatory  matter  being  libelous 
per  »e,  mental  suffering  of  plaintiff  occaaioued 
by  the  false  publication  may  be  considered  in 
awarding  general  compensatory  damages. 

4.  The  answer  alleged  that  the  supposed  de- 
famatory matters  were  current  report  and  rumor 
before  the  publication  by  defendant,  and  were 
published  by  defendant  in  good  faith,  relying  on 
such  rumor;  on  which  allegation  plaintiff  joined 
issue,  and  evidence  relating  thereto  was  admitted 
at  the  trial.  Meld  that,  compensatory  damages 
only  being  recoverable,  defendant  was  entitled 
to  have  such  evidence  submitted  in  mitigation, 
even  if  the  plea  of  Justification  failed,  and  even 
if  the  publication  were,  in  fact,  false. 

Appeal  from  dlHtrlct  court,  Larimer 
county.    On  rehearing. 

The  facts  ueceaaary  to  an  underatanilinK 
of  the  opinion  are  as  folluwB:  In  Decem- 
ber, 1885,  appellee,  Frank  ,1 .  Mosman,  plain- 
tiff below,  was  engaged  In  mercantile bUHl- 
ncHB,  In  the  city  of  Ft.  Collins,  Larimer 
county,  Colo.,  and  appellant,  the  Repiibli- 
can  PubllBhIng  Company,  defendant  be- 
low, was  a  corporation,  and  the  owner, 
proprietor,  and  publlHher  of  a  certain 
newspaper  having  a  circulation  In  said 
city  of  Ft.  Collins.  On  December  29,  1885. 
the  defendant  published  Ih  Its  said  news- 
paper the  following  article  of  and  concern- 
ing the  plaintiff:  "Inhuman,  if  true.  A 
case  of  cruelty  which  should  be  carefully 
Investigated.  Kpeclal  to  the  Tribune-Re- 
publican. Fort  Collins,  Colorado,  Decem- 
ber 28.  LaHt  fall,  F.  J.  Mosman  and  fam- 
ily, consisting  of  a  wife  and  one  child, 
came  to  Fort  Collins  from  some  place  near 
Buffalo,  New  York.  Mr.  Mosman  was 
troubled  with  weak  lungs,  and  by  the  ad- 
vice of  relatives  he  selected  Colorado  aa 
the  place  where  his  disease  would  in  a 
measure  be  cured.  His  wife,  a  beautiful 
young  woman  but  2i)  years  old,  cheerfully 
left  the  home  other  childhood  and  rela- 
tives, and  came  with  him,  because  she  was 
told  that  his  lung  trouble  would  be  re- 
lieved by  the  change.  Shortly  after  their 
arrival  a  second  child  was  born,  and  all 
was  supposed  to  be  cheerful  in  the  house- 
hold by  those  with  whom  an  acquaintance 
bad  been  formed,  until  within  a  few  days 
past,  since  which  time  It  has  developed 
that  the  husband  is  in  the  habit  of  abus- 
ing bis  young  wife.  Mosman,  shortly 
after  coming  here,  bought  out  a  shoe  deal- 
er on  Linden  street,  and  has  since  conduct- 
ed the  business,  receiving  a  fair  share  of 
the  trade.  The  first  that  was  known  of 
the  mistreatment  of  his  wife  was  a  few 
days  since.  She  called  on  a  near  neighbor 
and  endeavored  to  sell  a  portion  of  the 
furniture  out  of  her  house,  saying  that 
'Fred  [her  husband]  failed  to  keep  enough 
fuel  at  home  to  keep  her  warm.'  The 
neighbor  declined  to  buy,  as  she  had  no 
room  for  more  furniture,  and  asked  her 
how  the  babe  was  getting  along.    The  In- 


qolry  brought  the  tears  to  the  eyes  of  the 
young  wife,  who  said,  'Jud  took  the  babe 
away  three  days  since,  and  has  not  re- 
turned it  yet.  He  took  it  down  to  his 
mother's,  and  when  he  went  nwuy  he  said 
he  would  never  come  back  again,  nor  ever 
let  me  see  the  babe  again.'  She  was  com- 
pletely overcome  with  grief,  and  nearly 
crazy  at  the  condition  in  which  she  was 
placed;  and  all  this  time  hcrhusband  was 
at  his  store  In  a  happy  frame  of  mind  over 
the  game  which  he  was  playing  on  his 
poor,  defenseless  wife  at  home,  who  dared 
not  leave  the  house,  as  he  thought,  she 
being  a  stranger  in  the  locality  In  which 
she  lived.  As  soon  as  the  husband  found 
that  some  of  the  neighbors  had  become  in- 
terested in  his  wife's  condition,  he  made 
overtures  towards  a  reconciliation,  which 
was  effected,  the  poor  wife  being  nearly 
frantic  over  the  loss  of  her  child,  and  will- 
ing to  make  any  concessions  In  order  to 
have  it  wtthheragaln.  Buttberecoucllia- 
tlon  was  only  a  sham,  for  he  Immediately 
called  upon  those  to  whom  his  wife  had 
told  her  pitiful  tale,  and  made  all  efforts 
to  Impress  upon  their  minds  that  his  wife 
Is  crazy,  and  her  ravings  are  not  to  be 
noticed.  But  his  efforts  in  that  direction 
were  not  crowned  with  sUL-r-ess,  and  he 
received  but  little  sympathy  and  consider- 
able condemnation  from  all  to  whom  be 
appealed.  Nothing  daunted,  and  with  a 
real  worthy  of  a  better  cause,  he  returned 
to  his  home,  telling  his  wife,  'I have  Just 
been  to  call  upon  our  friends,  and  have 
fixed  them  so  that  thej'  will  have  nothing 
more  to  do  with  you,'  after  which  he  em- 
plo.ved  a  prominent  physician  to  visit  his 
wife  and  examine  her  with  a  view  of  hav- 
ing her  incarcerated  In  the  Insane  asylum, 
as  being  of  unsound  mind,  and  unfit  to 
have  charge  of  her  children.  The  physi- 
cian made  the  visit,  and  declares  that  the 
poor  woman's  mind  Is  In  an  unsettled 
condition,  and  that  he  doubts  not  that 
Incarceration  in  an  Insane  asylum  would 
be  a  great  relief  and  a  benefl  t  to  her. "  The 
plaintiff  brought  suit  against  defendants 
tor  publishing  said  article,  alleging  dam- 
ages generally  In  the  sum  of  $10,000.  The 
cause  was  tried  by  a  jury,  who  returned  a 
verdict  in  favor  of  the  plaintiff  forthe  sum 
of  9775.  Motions  tor  a  new  trial  and  in 
arrest  of  judgment  were  overruled,  and 
Judgment  was  entered  on  the  verdict  In 
favor  of  The  plaintiO.  Defendant  brings 
this  appeal. 

L.  B.  France,  tor  appellant,  (^ark  <ft 
Davldnon,  T.  M.  Robtasoa,  and  E.  A.  Bat- 
lard,  for  appellee. 

Elliott,  J.,  {after  iitatlng  the  fiicts  as 
above.)  Tlie  publication  by  defendant  of 
the  article  complained  of  at  the  time  and 
place  alleged  in  the  complaint  not  being 
denied,  proof  of  such  publication  was,  by 
a  familiar  rule  of  practice,  unnecessary  at 
the  trial.  The  statement  In  the  answer 
that  defendant  did  not  wickedly,  etc.,  in- 
tending to  Injure,  etc.,  publish  the  sup- 
posed defamatory  libel,  is  not  a  denial  of 
the  publication,  but  merely  a  denial  of 
malicious  Intent  in  publishing.  The  an- 
swer, however,  not  only  denies  that  de- 
fendant was  actuated  by  malice  In  pub- 
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Hshins,  but  denies  that  the  article  waa 
either  scandaloos  or  libelonB.  The  an- 
Bwer  also  alleges  that  the  matters  pub- 
lished of  and  concerning  the  plaintiff  were 
of  current  and  cominon  report  beloi-e  the 
publication  thereof  by  defendant,  and  that 
said  uiatterH  were  and  are  true.  The  re- 
ply denies  that  such  reports  and  rumors 
■were  current,  etc.,  and  denies  that  the 
same,  or  any  of  them,  are  or  ever  were 
true.  The  assignments  of  error  cover  a 
wide  range,  and  raise  iniportantquestluns 
upon  the  law  of  defamation.  The  argu- 
ment of  counsel  In  support  thereof  is  orig- 
inal and  comprehensive,  and,  in  some  In- 
stances, most  radical  views  are  expressed. 
That  some  changres  have  been  made  in  the 
law  relating  to  libel  and  slander  by  mod- 
em legislation,  notably  in  matters  of  plead- 
ing and  practice,  is  well  understood,  and 
that  much  light  has  been  gained  from 
modern  decisions  and  authors  evincing 
growth  in  this  as  in  other  branches  of  our 
Jiirl6prudence,will  be  readily  conceded.  But 
on  this  appeal,  as  in  other  cases,  it  Is  the 
province  of  this  court  simply  to  ascertain 
and  announce  the  law  as  we  find  It,  so  far 
onlj-  as  the  ^nme  is  applicable  to  the  ques- 
tions properly  presented  by  the  record. 
At  the  outset  It  is  contended  by  counsel 
for  appellant  that  the  article  complained 
oils  not  libelous  perse,  and  not  actiona- 
ble, unless  its  publication  has  occasioned 
special  damages  to  plaintiff,  and  that  such 
special  damages  must  be  alleged  and 
proved  to  warrant  a  recovery;  that, Inas- 
much as  special  damages  are  not  allied, 
the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action ;  and 
that  defendant  is  entitled  to  judgment 
thereon  in  its  favor  in  any  event.  If  the 
premises  thus  stated  by  counsel  for  appel- 
lant be  granted,  the  logic  of  his  argument 
would  seem  to  be  unanswerable,  and  the 
conclusions  inevitable.  To  render  a  pub- 
lication libelous  perse, appellant's  counsel 
In  his  brief  claims  the  common-law  rule 
to  be:  "The  words  must  contain  an  ex- 
press imputation  of  some  crime  liable  to 
punishment, — somecapltal  offense  or  other 
Infamous  crime  or  misdemeanor."  It  is 
conceded  that  the  Criminal  Code  (Rev.  St. 
1868.  c.  22,  §  1211  gives  a  deflnitloa  of  libel 
as  a  crime  or  misdemeanor  different  from 
the  foregoing :  but  it  is  Insisted  that,  for 
the  purpose  of  a  civil  action,  defamatory 
words,  either  oral  or  written,  to  be  libel- 
oa»  per  ie,  mnnt  fall  within  the  limits  of 
the  common-law  rule,  as  above  stated. 
As  the  rule  thus  contended  for  lies  at  the 
foundation  of  appellant's  first  assignment 
of  error,  let  us  test  it  by  the  authorities 
of  the  common  law,  and  the  light  of  rea- 
son and  experience. 

The  cases  relied  on  by  counsel  for  appel- 
lant to  support  the  view  that  defamatory 
words  are  not  actionable  per  se,  unless 
they  contain  an  express  imputation  of 
some  crime  liable  to  punishment,  are  cases 
of  mere  oral  slander,  and  do  not  sustain 
the  theory  that  oral  and  written  defama- 
tion are  subject  to  the  same  rules  In  de- 
termining what  words  are  or  are  not  ac- 
tionable per  Be.  The  case  of  Ouslow  v. 
Home,  3  Wlls.  186,  decided  in  1771,  in  which 
Lord  Chief  Justice  Dk  Grey  laid  down  the 


rule  above  quoted  from  appellant's  brief, 
was  an  action  for  words  spoken,  and  no 
allusion  is  made  to  a  case  of  written  slan- 
der. The  same  Is  true  of  the  case  of  Brook- 
er  V.  Coffin,  5  Johns.  188,  a  case  much  re- 
lied on  by  appellant.  It  is  worthy  of  spe- 
cial note  that  in  thecase  of  Steele  v.  South- 
wick,  9  Johns.  214,  a  case  of  libel,  the  same 
court  draw  the  distinction  between  oral 
and  written  slander.  It  is  true,  an  occa- 
sional text- writer  has  given  some  counte- 
nance to  the  theory  of  appellant,  above 
stated,  as  being  reasonable  and  logical, 
but  none  have  been  bold  enough  to  de- 
clare the  same  to  be  the  law.  The  fol- 
lowing quotathms  from  standard  authors 
show  clearly  what  the  law  is  upon  the 
subject.  Chancellor  Kent,  In  his  Commen- 
taries, (volume  2,  p.  16,)  speaks  as  follows: 
"As  a  part  of  the  right  of  personal  secu- 
rity, the  preservation  of  every  person's 
good  name  from  the  vile  arts  of  detraction 
is  Justly  included.  The  laws  of  ithe  an- 
cients, no  less  than  those  of  modern  na- 
tions, made  private  reputation  one  of  the 
objects  of  their  protection.  The  Roman 
law  took  a  just  dUtlnctioa  between  slan- 
der spoken  and  written;  and  thesame  dis- 
tinction prevails  in  ourlaw."  InStarkle.on 
Slander  and  Libel,  (puge30,)itissaid  :  "The 
law  •  •  ♦  makes  that  to  be  actionable 
without  special  damage,  when  it  is  writ- 
ten or  printed,  which  would  not  have  been 
deemed  actionable  bad  it  been  merely 
spoken."  And,  again:  "Whatever  tends 
to  lower  and  degrade  a  man's  moral  char- 
acter in  society,  or  to  expose  him  to  con- 
tempt and  ridicule,  is  criminal,  if  it  be  pub- 
lished in  writing,  although  the  very  same 
matter.  If  spoken  only,  would  have  consti- 
tuted no  offense."  In  Townshend  on 
Slander  and  Libel,  (section  18.)  it  is 
said:  "To  language  in  writing  is  at- 
tributed, in  most  cases,  a  greater  ca- 
pacity for  injury  than  Is  attributed  to 
language  spoken,  or  speech,  so  that 
language  which,  if  spoken,  gives  no 
right  to  redress,  may,  if  reduced  to  writ- 
ing, give  a  cause  of  action."  In  Odgers 
on  Libel  and  Slander,  an  English  work  pub- 
lished in  1881,  (Ist  Amer.  £d.  p.  S.)  we 
find  the  following:  "The presumption  that 
words  are  defamatory  arises  much  more 
easily  In  cases  uf  libel  than  In  cases  of  slan- 
der. Many  words  which,  if  printed  and 
published,  would  be  presumed  to  have  in- 
jured the  plaintiff's  reputation,  will  not 
be  actionable  per  se,  if  merely  spoken. 
The  reasons  for  this  distinction  are  obvi- 
ous: Vox  emissa  rolAt,—Utera  acrlpta 
manet.  The  written  or  printed  matter  is 
permanent,  and  no  one  can  tell  Into  whose 
hands  it  may  come.  Every  one  now  can 
read.  The  circulation  of  a  newspaper  is 
enormous,  especially  if  it  be  known  to 
contain  libelous  matter.  •  •  •  Whereiit! 
a  slander  only  reaches  the  immediate  by- 
standers, who  can  observe  the  manner  and 
note  the  tone  of  the  speaker,  who  have 
heard  the  antecedent  conversation  which 
may  greatly  qualify  his  assertion,  who 
probably  areacqnalnted  with  the  speaker, 
and  know  what  value  is  to  be  attached  k> 
any  charge  made  by  him,  the  mischief  is 
thus  much  less  In  extent,  and  the  publicity 
less  durable. "    The  author  concludes  wltb 
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the  observation  that  "the  distinction  be- 
tween oral  and  written  slander  has  been 
recognized  in  numerous  cases,  and  is  tar  too 
well  establislied  to  be  ever  shaken."  Mr. 
Justice  Cooley,  in  his  treatise  on  the  Law 

01  Torts,  (page  239,)  speakiutf  of  the  differ- 
ence between  tilander  and  libel,  says: 
"Thei-e  is,  however,  a  difference  in  the  sub- 
stance of  what  shall  constitute  an  action- 
able charj^e.  It  is  perfectly  reasonable  to 
allow^  greater  liberty  of  vocal  speech  than 
of  writing  or  printing,  for  two  very  plain 
reasons:  U)  Vocal  utterance  does  not 
Imply  the  same  degree  of  deliberation;  it 
is  more  likely  to  be  the  expression  of  mo- 
mentary passion  or  excitement,  and  is  not 
BO  open  to  the  implication  of  settled  mal- 
ice. *  •  ♦  Therefore,  to  such  oral  ex- 
pressions, little  importance  is  generally 
attached.  On  the  other  hand,  the  same 
words  deliberately  written  or  printed,  and 
afterwards  placed  before  the  public,  usual- 
ly Justify  an  inference  that  they  are  the 
expression  of  settled  conviction,  and  they 
affect  the  public  mind  accordingly.  (2) 
An  oral  charge  Is  merely  heard,  and  the 
agency  of  the  wrong-doer  in  inflicting  in- 
jury is  at  an  end  when  the  utterance  has 
died  upon  the  ear.  But  the  written  or 
printed  charge  may  pass  from  hand  to 
hand  indefinitely  and  for  many  ysars.  It 
is  an  ever  continuous  defamation  so  long 
as  that  by  means  of  which  it  is  communi- 
cated remains  in  existence.  These  reasons 
are  taken  notice  of  in  the  law,  and  some 
charges  are  held  to  be  prima  facie  action- 
able as  libel  that  are  not  actionable  as 
oral  slander,  unless  there  be  averment  and 
proof  that  actual  injury  has  resulted.  In 
other  words,  injurj'  is  presumed  to  follow 
the  apparently  deliberate  act  of  putting 
the  charge  in  writing  or  print,  or  of  sug- 
gesting it  by  means  of  picture  or  efBgy, 
where  a  mere  vocal  utterance  to  the  same 
effect  might  be  disregarded  as  probably 
harmless. " 

Let  us  see  further  what  kind  or  class  of 
written  publications  are  regarded  aa  libel- 
ous per  se  according  to  the  rules  of  the 
common  law.  Again  we  quote  from  stand- 
ard authors.  In  Cooley  on  Torts  (side  p. 
206,)  the  rule  is  stated  thus:  "Any  false 
and  malicious  writing  published  of  anoth- 
er is  libelous  per  se,  when  its  tendency  is 
to  render  him  contemptible  or  ridiculous 
in  public  estimation,  or  expose  him  to 
public  hatred  or  contempt,  or  hinder  vir- 
tuous men  from  associating  with  him. "  In 

2  Add.  Torts,  §  1089,  it  is  said:  "All  pub- 
lications in  writing  or  in  print,  imputing 
to  another  disgraceful,  or  fraudulent,  or 
dishonest  conduct,  or  which  are  injurious 
to  the  private  character  or  credit  of  an- 
other, or  tend  to  render  a  man  ridiculous 
or  contemptible  in  the  relatione  of  private 
life,  are  libelous,  and  an  action  for  dam- 
ages is  maintaiaable  against  the  writer 
and  publisher,  unless  the  publication 
ranges  within  that  class  of  communica- 
tions which  are  termed 'privileged  commu- 
nications,' presently  mentioned,  or  unless 
the  libeler  can  prove  the  truth  of  the  libel. " 
Id  a  note  to  the  foregoing  section  from 
Addison,  it  is  pertinently  said :  "The  law 
recognizes  the  value  of  personal  character, 
and  throws  around  it  all  safeguards  es- 


sential for  its  preservation  or  vindication, 
and  whoever,  by  writing,  signs,  pictures, 
effigies,  or  other  physical  means,  does  that 
which  tends  to  defame  another  by  bring- 
ing him  into  contempt,  ridicule,  or  disre- 
pute, socially  or  morally,  with  his  fel- 
lows, or  which  injures  him  in  bis  office, 
trade,  profes.siou,  or  buHiness,  does  an  on- 
lawful  and  unwarrantable  act,  unless  lie 
can  vindicate  his  act  by  showing  that  it 
did  not  in  fat^t  defame  such  person,  because 
of  its  truth  or  fitness  as  applied  to  the  in- 
dividual affected  thereby."  Kent  and 
Townshend,  Starkie  and  Odgers.  and 
other  eminent  common-law  writers,  to- 
gether with  a  multitude  of  judicial  decis- 
ions, ancient  and  modern,  substantially 
agree  with  the  foregoing  views.  In  Bac. 
Abr.  (volume  6,  p.  337,)  "libel"  is  defined 
to  be,  "A  malicious  defamation,  expressed 
either  in  printing  or  writing,  or  by  signs, 
pictures,  etc.,  tending  either  to  blacken 
the  memory  of  one  who  is  dead,  or  the  rep- 
utation of  one  who  is  alive,  and  thereby 
exposing  him  to  public  hatred,  contempt, 
or  ridicule."  "Libel"  thus  defined,  was, 
according  to  Bacon,  actionable,  at  com- 
mon law,  either  civilly  or  criminally.  Con- 
sidering liow  closely  the  foi-egoing  defini- 
tion has  been  followed  by  our  law-makers, 
we  are  led  to  the  conclusion  that  libel,  as 
defined  In  the  Criminal  Code,  (section  121, 
supra,)  is  substantially  declaratory  of  the 
common  law,  aud  applicable  to  civil  as 
well  as  criminal  cases,  except  where  the 
same  has  been  modified  by  constitutional 
or  legislative  authority.  The  publication 
in  this  case  was  in  no  sense  privileged. 
The  plaintiff  was  in  private  life.  The  arti- 
cle concerned  his  domestic  affairs;  and 
no  duty  devolved  upon  defendant  to  give 
publicity  to  plaintiiT's  supposed  conduct 
through  the  medium  of  the  public  press. 
Hence, in  doing  so,  defendant  must  bi-  held 
to  have  acted  at  its  peril ;  and  the  publica- 
tion, if  false,  must  be  considered  as  libelous 
perse,  or  otherwise,  according  to  the  uni- 
form rules  of  law,  as  above  declared.  A  brief 
analysis  of  tlie  article  will  reveal  its  char- 
acter. The  very  first  word  characterizeft 
the  supposed  conduct  of  plaintiff  as  " in- 
human;" the  next  line  denominates  it  as 
a  case  of  "cruelty ;"  then  follows,  in  sensa- 
tional style,  an  account  of  plaintiff's  sui>- 
posed  conduct.  He  Is  charged  with  abus- 
ing his  young  wife  by  taking  away  her 
young  babe,  and  declaring  that  she  shall 
never  see  it  again;  with  not  providing 
sufflcient  fuel  to  keep  her  warm ;  with  tell- 
ing her  that  he  had  fixed  her  friends  so 
that  they  would  have  nothing  more  to  do 
with  her;  also,  with  attempting  to  make 
it  appear  that  his  wife  was  insane, so  that 
her  complaints  against  him  shall  not  be 
noticed.  In  this  enlightened  age  and  coun- 
try it  Is  scarcely  necessary  to  say  that 
such  charges  printed  and  published  are 
well  calculated  to  bring  the  accused  Into 
contempt,  to  excite  hatred  against  him, 
and  to  cause  all  good  people  to  refrain 
from  associating  with  him.  Hence,  if 
false,  the  article  is  libelous  per  se.  It  was 
not  error  to  admit  the  same  in  evidence, 
and  to  overrule  the  motion  for  a  nonsuit 
without  evidence  of  special  damages. 
The  remaining  assignments  of  error  to 
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be  considered  relate  to  the  rallnge  of  the 
court  upon  the  evidence  and  InBtructlons. 
Notwitbatanding  evidence  of  the  printing 
and  publishing  by  defendant  was  properly 
admitted  on  behalf  ot  plaintiff,  defendant 
was  entitled  to  give  evidence  to  show  that 
the  matter  charged  against  plaintiff  was 
true  as  publisiied.  If  the  truth  of  the  pub- 
lished matter  could  be  established  by  evi- 
dence, it  was  a  complete  justification  and 
tlefense.  The  defendant  was  also  entitled 
to  give  In  evidence  any  circumstances 
properly  in  mitigation  of  said  publication, 
for  the  purpose  of  reducing  the  amount  of 
damages,  even  If  the  publication  was,  in 
fact,  false.  Const,  art.  2,  §  10;  Code  Civil 
Proc.  §  69.  Evidence  was  offered  for  the 
purpose  of  showing  that  the  agents  of  de- 
fendant were  not  actuated  by  malice  in 
causing  the  publication  complained  of. 
The  offer  was  objected  to,  and  the  evidence 
was  refused.  Such  ruling  is  assigned  for 
error.  Much  has  been  written,  and  much 
learning  and  logic  displayed,  in  endeavor- 
ing to  determine  whether  or  not  malice  Is 
an  essential  element  of  libel.  In  this  case, 
however,  we  do  not  find  it  necessary  to 
enter  Into  any  considerable  discussion  of 
the  question,  for  reasons  which  may  be 
briefly  stated.  In  jurisdictions  where  ex- 
emplary damages  are  allowable,  the  mal- 
ice of  the  defendant  in  publishing  the  libel 
Is  pi'oper  to  be  considered  us  an  aggrava- 
tion of  the  damages, — in  other  words,  for 
the  purpose  of  obtaining  exemplary  or 
punitive  damages ;  and,  in*  such  case,  the 
defendant  is  undoubtedly  entitled  to  show 
the  abhence  of  actual  malice  in  causing  the 
publication  in  order  to  be  relieved  from 
such  exemplary  or  punitive  damages.  But 
at  the  time  this  action  arose,  and  when 
the  same  was  tried,  the  law  in  this  state 
did  not  allow  exemplary  damages  in  cases 
of  this  kind;  and  the  trial  court  expressly 
Instructed  the  jury  that  "compensatory 
damages  only  can  be  allowed."  Hence,  it 
was  not  error  to  exclude  the  evidence  of- 
fered by  defendant  to  show  absence  of  mal- 
ice on  its  part.  This  has  been  expressly 
decided  by  this  court,  and  it  is  unneces- 
sary to  restate  the  reasoning  of  those  de- 
cisions. Murphy  v.  Hobbs,  7  Colo.  541,  5 
Pac.  Rep.  119;  Publishing  Co.  v.  Miner,  12 
Colo.  77,  20  Pac.  Kep.  S45;  Odgers,  Sland. 
&  Lib.  .302.  The  Jury  were  Instructed  to 
the  effect  that  If  their  finding  should  be  In 
favor  of  the  plaintiff,  they  should  award 
such  damages  us  he  may  have  sustained 
In  his  feelings,  reputation,  and  character 
by  reason  of  the  publication;  but  that, 
for  such  purpose,  plaintiff  was  not  to  be 
considered  as  a  person  of  more  than  ordi- 
nary sensibilities.  Whatever  may  be  the 
rule  as  to  the  elements  constituting  spe- 
cial damages,  in  cases  where  the  words  are 
not  actionable  per  se,  and  where  special^ 
damages  must  be  alleged  and  proved  to 
warrantarecovery.wearesatisflcd  that,  in 
cases  of  written  slander  where  the  defama- 
tory matter  is  libelous  perse,  the  mental 
suffering  of  the  plaintiff,  occasioned  by  the 
false  publication,  may  be  taken  into  c<m- 
siderutiou,  in  awarding  general  compen- 
satory damages.  Hence,  the  instruction 
as  given  cannot  be  considered  erroneous. 
Odgers,  Sland.  &  Lib.  318;  3  Suth.  Dam. 
643  et  Bcq.;   Field,  Dam.  §  691;   Murphy 


V.  Hobbs,  supra,  548;  Wads  worth  v. 
Treat,  43  Me.  163.  The  jury  were  charged 
In  substance  that,  to  justify  the  publica- 
tion so  as  to-  relieve  defendant  from  the 
payment  of' compensatory  damages,  the 
evidence  Introduced  must  prove  the  truth 
of  every  material  part  of  the  defamatory 
mattercontained  in  the  publication.  Con. 
sidering  the  State  of  the  pleadings  and 
proof  at  the>  time,  this  instruction  was 
substantially  correct;  but  when  consid- 
ered in  connection  with  instructions 
prayed  by  defendant  relating  to  evidence 
In  mitigation  of  damages,  we  find  it  difli- 
cnlt  to  say  that  the  cause  was  properly 
submitted  to  the  fury.  Compensutoiy 
damages,  under  the  circumstances  of  the 
case,  are  such  as  are  commensurate  with 
the  loss  or  Injury  sustained  by  plaintiff,  in 
consequence  of  the  publication  complained 
of.  Under  the  law, as  It  stood  at  the  time 
of  the  publication,  and  at  the  time  of  the 
trial,  as  we  have  seen,  neither  actual  mal- 
ice nor  any  other  aggravating  circum- 
stance would  warrant  the  jury  in  award- 
ing exemplary  or  punitive  damages.  On 
the  other  hand.  If  the  publication  was 
wholly  false, 'then  neither  the  absence  ot 
malice  nor  ignorant  mistake  on  the  part 
of  the  publisher  woald  take  away  plain- 
tiff's right  to  full  compensator}' damages. 
But  there  is  still  another  view  of  the 
case  to  be  considered.  The  defendant  al- 
leged in  Its  answer  that  the  matters  con- 
tained In  the  supposed  defamatory  publi- 
cation were  current  and  common  report 
and  rumor  at  and  before  the  publication 
thereof  by  defendant,  as  aforesaid;  and 
that  such  matters  were  so  published  by 
defendant  in  good  faith  relying  upon  such 
rumor.  Plaintiff  joined  issue  on  these  al- 
legations; and  evidence  pertaining  there- 
to was  admitted  at  the  trial.  Cuder  such 
circumstances  defendant  was  entitled  to 
have  such  evidence  as  mitigating  circum- 
stances properly  submitted  to  theJury,for 
the  purpose  of  reducing  the  amount  of  the 
damages,  even  if  it  failed  in  its  plea  of  jus- 
tification, and  even  if  the  publication  were. 
In  fact,  false.  Compensatory  damages, 
under  the  circumstances,  were  only  sucii 
as  were  occasioned  by  the  false  defama- 
tory matter  contained  in  the  publication, 
less  whatever  of  damage.  If  any,  liad 
already  been  occasioned  to  plaintiff  by 
common  current  report  of  the  same  false 
defamatory  matter  circulated  withoutthe 
agency  of  defendant  before  the  publication 
thereof  by  the  defendant.  In  other  words, 
to  determine  how  much  plaintiff's  reputa- 
tion had  been  injured  by  the  x'ublicutioii 
of  the  defamatory  matters  by  defendant. 
It  was  proper  to  ascertain  the  status  of 
his  character  or  reputation,  in  relation  to 
such  matters,  prior  to  such  publication. 
The  evidence  tended  to  show  that  the  de- 
famatory matters,  as  published,  or  por- 
tions thereof,  had  been  more  or  less  circu- 
lated in  the  community  where  plaintiff 
lived  before  the  same  were  published  by 
defendant.  Hence,  the  publication  of  them 
In  defendant's  newspaper,  though  perhaps 
greatly  augmenting  the  injury  to  plain- 
tiff's good  name,  might  not  have  been  so 
prejudicial  to  him  as  if  the  same  had  never 
been  thus  previously  circulated  to  his  dis- 
credit.   This  view  of  the  case,  in  substance. 
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the  d^endant  asked  to  bare  submitted  to 
the  jury.  The  refusal  of  the  court  to  give 
an  appropriate  charge  ur  inatrnction  upon 
this  point  may  have  been  prejudicial  tuthe 
substantial  rights  of  the  defendant,  and 
was,  therefore,  error.  OdRers,  Sland.  & 
Lib. 305, and  notes;  Wetlierheev.MarBh,20 
N.  H.  5C1;  Case  ▼.  Marks,  20  Conn.  218; 
Bridgman  v.  Hopltln8.34  Vt.  532;  Wlllover 
V.  Hill,  72  N.  Y.  36;  Proctor  v.  Houghtal- 
Ing,  37  Mich.  41;  Hatfield  v.  Lasher,  17 
Hun,  23.  We  must  not  be  understood  as 
Indicating  that  mere  rumor,  mere  dispar- 
aging remarlis.ordlscommendatory  state- 
ments, sometimes  called  "gossip,"  should 
be  considered  as  mitigating  circumstances 
of  any  very  great  weight  as  against  the 
deliberate  publication  of  such  matters  in 
the  public  press.  "For,"  In  the  language 
of  Mr.  Stnrlile,  "If  the  report  may  be 
spread  over  the  world,  by  means  of  the 
press,  the  malignant  falsehoods  of  the  vil- 
est of  mankind,  which  would  not  receive 
the  least  credit  where  the  authoris  known, 
would  make  an  impression  which  it  would 
require  much  time  and  trouble  to  erase, 
and  which  it  might  be  difficult,  If  not  im- 
possible, ever  completely  to  remove.  He 
who  prints  and  publishes  what  was  given 
to  him  in  manuscript,  has  to  answer  for 
by  tar  the  greatest  part  of  the  miscblel 
that  the  statement  has  occasioned. "  We 
are  aware  that  this  question  has  been 
fruitful  of  much  legal  controversy,  and  of 
considerable  conflict  of  Judicial  opinions; 
but  the  tendency  of  modern  decisions,  as 
well  as  modem  legislation,  is  in  the  direc- 
tion of  giving  larger  scope  to  the  introduc- 
tion of  mitigating  circumstances,  in  favor 
of  defendants  in  actions  for  libel  or  slan- 
der. Giving  ourstatute(Code,  S  69,8upra) 
a  liberal  construction,  and  especially  con- 
sidering how  the  pleadings  in  this  action 
are  framed,  we  are  of  tlie  opinion  that 
common  reports  and  rumors,  to  the  same 
effect  as  the  defamatory  publication  com- 
plained of,  if  circulated  before  such  publi- 
cation, and  without  the  agency  of  the  de- 
fendant, were  proper  to  beadniltted  in  ev- 
idence, and  should  have  been  submitted  to 
the  Jury  by  an  appropriate  and  well- 
guurdod  instruction,  not,  in  any  sense,  as 
a  justlflcation  of  the  publication,  but  as 
matter  tending  in  some  degree,  perhaps, 
to  show  that  tiie  plaintiff  iiad  snffcred  less 
damages  than  he  might  otherwise  have 
sustained  by  reason  of  the  publication.  It 
must  be  observed  that  even  where  the 
publication  purports  to  contain  only  an 
account  of  current  reports  or  rumors,  ii 
order  to  a  complete  Justiflcation  and  de 
feuse,  the  publisher  must  not  only  prove  i, 
to  be  true  that  there  were  such  rumors 
but  must  also  prove  that  such  rumorr 
were  true.  The  publication  of  libelous  mat- 
ter cannot  be  justified  on  the  ground  that 
it  is  a  mere  repetition  and  republished 
as  such.  Starkie.  Sland.  &  Lib.  §  322;  Od- 
gers,  Sland.  &  Lib.  305;  Townsh.  Sland. 
&  Lib.  §  112  et  seq.,  also  210.  and  notes; 
Moak,  Underh.  Torts,  §§  143-145.  The  for- 
mer opinion  in  this  case  is  withdrawn ;  but 
the  former  decision  of  this  court,  reversing 
the  indgment  of  the  district  court,  and  re- 
manding the  cause  for  a  new  trial,  is  ad- 
hered to,  for  the  reasons  stated  in  this 
opinion.    Reveised. 


Blumbnthat.  ▼.  ASAT.I 
(Supreme  Camt  of  Utah.    Feb.  10, 1877.) 
Trial  bt  Court — Failcrb  to  Fil«  FnrainroA. 
Where  a  Jury  is  waived,  and  the  canse  ia 
tried  by  the  court,  which  fails  to  file  any  find- 
ings aa  It  is  required  xo  do  by  Frac  Act  ITtah, 
;  IHO,  and  this  is  affirmatively  shown  by  the  rec- 
ord on  appeal,  the  Judgmeut  will  be  reversed  as 
having  nothing  to  support  it. 

Appeal  from  second  district  court. 
Presljr  Denny,  for  appellant.    W.  C.  Ha.II, 
for  respondent. 

Emerson,  J.  A  Jury  having  been 
waived,  the  case  was  tried  by  the  court, 
bnt  the  court  failed  to  file  any  findings,  as 
required  by  section  ISO  of  the  practice  act. 
This  is  assigned  aa  error.  The  record  in 
this  case  affirmatively  shows  that  no  find- 
ings were  filed.  When  a  jury  is  waived, 
and  a  cause  is  tried  by  the  Judge  alone, 
the  record  must  disclose  a  finding  by  him 
of  the  facts,  and  a  statement  of  his  con- 
clusions of  law.  It  this  is  not  done,  there 
Is  nothing  to  support  the  Judgment,  and 
It  will  be  reversed  on  appeal.  Other  points 
In  the  case  ni-e  not  brought  Into  the  record 
by  a  Htatement  on  appeal,  and  are  thcro- 
forenotconsidered  bythecourc.  Thejudg- 
ment  of  tlie  court  below  is  reversed,  and 
tlie  case  remanded  for  a  new  trial,  the  ap- 
pellant to  recover  the  costs  on  this  appeal. 

ScHABFFBB,  C.  J.,  and  BoBEMAN.  J..  Con- 
curred. 


CuANE  Bros.  Manuf'o  Co.  r.  Reed  et  al.* 

{Supreme  Court  of  Utah.    1875.) 

FucAsrao  — Vbbification  —  Demurrer — Capacitt 
TO  Sue. 

1.  A  complaint  is  not  ambiguous  or  evasive 
because  it  alleges  plaintiff's  partnership  or  corpo- 
rate capacity,  among  other  things,  on  inlormaiion 
and  belief,  where  it  is  verified  by  plaintiff's  at- 
torney as  is  contemplated  by  the  Code  of  Ctah, 
plaintiffs  being  non-residents,  and  out  of  the 
county. 

3.  Under  Code  Utah,  )  40,  which  allows  a  de- 
murrer, where  it  appears  on  the  faoe  of  the  com- 
plaint that  plaintiji  has  not  legal  capacity  to 
sue,  such  a  demurrer  cannot  be  sustained  where, 
in  the  title  of  the  case,  plaintiff  is  designated  as 
a  corporation,  and  the  complaint  avers  that  "the 
plaintill  is,  and -was  at  the  date  hereinafter  stated, 
a  corporation. " 

Appeal  from  third  district  court. 

The  following  Is  the  opiaion  of  Lows, 
C.  J.,  in  the  case  of  Thackera  v.  Reid,  re- 
ferred to  in  the  opinion  In  this  case:  "The 
action  was  upon  an  account  stated.  Th  > 
*ileg('d  errors  arise  upon  tlie  overruling  of 
the  defendants' demurrer  to  the  complaint. 
The  complaint  commences?  in  the  words: 
'Plaintiffs,  complaining  of  the  defendants, 
up>on  their  information  and  belief,  allege,' 
— followine:  which  are  _  appropriate  aver- 
ments of  the  partnership  capacity  of  the 
plaintiffs  and  defendants,  and  the  neces- 

1  This  case,  filed  Febmary  10,  1877,  is  now 
published  by  request,  with  16  others,  in  order 
that  the  Pacific  Keporter  may  cover  all  cases  in 
volume  3,  Utah  Reports. 

2  This  •case,  filed  in  1S75,  is  now  published  by 
request,  with  16  others,  in  order  that  the  Pacific 
Reporter  majr  cover  all  cases  in  volume  3,  Utah 
Reports. 
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sary  facts  to  show  a  good  cause  of  action. 
The  demurrer  is  upon  two  alleged  grounds: 
( 1 )  That  the  complaint  does  not  state  facts 
suifficlent  to  constitute  a  cause  of  action  ; 
and  (2)  that  the  complaint  is  ambiguous 
and  imcertain  in  this,  that  all  the  allega- 
tions appear  to  be  made  upon  Informa- 
tion and  belief,  which  is  claimed  to  be 
evasive.  The  first  ground  of  demutrer  is 
obviously  not  well  taken,  as  all  the  aver- 
ments that  go  to  make  up  the  cause  of  ac- 
tion are  fully  stated.  Reliance  is  princi- 
pally had  upon  the  second  ground,  and  it 
is  insisted,  among  other  things,  that,  as 
the  fact  of  plaintiffs'  partnership  capacity 
is  a  fact  which  from  its  nature  must  be 
within  the  Icnowledge  of  the  plaintiffs,  it 
should  be  positively  alleged,  and  that 
omitting  to  do  so  is  evasive.  The  com- 
plaint is  verified  by  an  attorney  of  the 
plaintiffs,  and  is  In  form  and  substance 
such  as  iB  prescribed  by  uection  55  of  the 
practice  act,  and  shows  that  the  plaintiffs 
were  non-residents  of  and  without  the 
county.  The  Code  evidently  contemplates 
that  under  such  circumstances  the  verifi- 
cation of  a  pleading?  may  be  made  by  the 
attorney  of  the  party.  But,  if  the  attor- 
ney is  nut  personally  cognizant  of  the  facts 
alleged,  he  can  only  verify  npon  informa- 
tion and  belief.  The  pleading  must  run  in 
the  name  of  the  party,  and  mnst  appear 
to  he  tbe  allegation  of  the  party  to  the 
suit.  The  attorney  cannot  plead  in  his 
own  name  for  the  party.  It  does  not 
seem  to  b«  doubted  but  that  a  party  who 
verities  his  own  complaint  may  distinguish 
between  facts  In  tlie  pleading  alleged  on 
icnowledge,  and  those  alleged  on  informa- 
tion and  belief,  and  there  seems  to  be  no 
reason,  when  the  complaint  is  to  be  veri- 
fied by  the  attorney,  why  the  pleading 
may  not  also  distinguish  on  its  face  tbe 
facts  as  being  on  knowledge,  or  on  infor- 
mation and  belief.  The  pleading  itself 
must  be  in  the  name  of  the  party,  but  may 
be  In  such  form  as  to  be  truthfully  verified 
by  the  attorney  within  the  limits  and  un- 
der the  clrt^umstances  provided  by  the 
statute.  Nor  is  the  suggestion  that  in 
such  a  pleading  the  affiant,  verifying  the 
complaint  upon  information  and  belief, 
merely  swears  that  he  believes  wnat  the 
party  is  supposed  to  believe  well  founded. 
The  legal  as  well  as  the  natural  construc- 
tion and  effect  of  the  oath  Is  that  the  affi- 
ant believes  those  matters  to  be  true 
which.  In  tbe  complaint,  are  alleged  upon 
Information  and  belief  to  be  true.  If  these 
views  are  correct,  It  is  no  ground  of  ob- 
jection that  the  partnerBhlp  capacity  of 
the  plaintiffs  is  alleged  upon  information 
and  belief.  It  was  a  fact  not  presumably 
within  the  personal  knowledge  of  the  affi- 
ant. When  a  party  verifying  his  own 
complaint  shall  state  upon  information 
and  belief  what  is  plainly  to  be  presumed 
to  be  within  ills  actual  knowledge,  it  will 
be  time  enough  to  consider  the  effect  of 
such  pleading,  and  the  proper  corrective. 
A  complaint  is  not  ambiguous  or  evasive 
by  reason  of  the  single  fact  that  allega- 
tions are  made  upon  information  and  be- 
lief. It  is  a  common  mode  of  averment  to 
meet  the  actual  state  of  knowledge  of  the 
party,  under  the  system  of  pleailing  and 
Teriflcation  in  use  in  .New  York,  Califor- 
v.24p.no.22— 67 


nla,  and  our  own  territory.  The  seventh 
cause  of  demurrer  under  the  fortieth  sec- 
tion of  the  Code,  'that  the  complaint  is 
ambiguous,  unintelligible,  and  xmcertaln,' 
has  no  reference  to  the  moAe  of  allega- 
tion under  consideration,  but  is  directed 
to  that  want  of  precision,  completeness, 
and  directness  of  statement  which  creates 
doubt  and  uncertainty  as  to  the  real  mat- 
ters alleged  or  intended  to  be  relied  upon 
as  the  substantive  ground  of  action. 
Doubtless  a  complaint  in  the  ordinary 
narrative  form  of  positive  statement,  and 
verified  by  the  attorney  (where  the  neces- 
sary statutory  conditions  exist)  in  the 
usual  form,  would  be  good,  and  perhaps 
more  logically  consistent,  but  there  is  no 
error  by  reason  of  the  mode  pursued  In 
this  case.    The  judgment  is  affirmed." 

Lowe,  C.  J.  The  same  questions  are 
raised  in  this  case  as  in  that  of  Thackera 
v.  Reid,  (Just  decided,)  and  as  to  those 
questions  no  further  observation  is  req- 
uisite. The  additional  ground,  however, 
is  presented  by  demurrer  that  the  plain- 
tiffs have  not  legal  capacity  to  sue.  By 
the  fortieth  section  of  the  Code,  It  is  pro- 
vided that  the  defendant  may  demur  when 
it  appears  on  the  face  of  the  complaint 
"that  the  plaintiff  has  not  legal  capacity 
to  sue."  Such  is  not  the  fact  in  the  pres- 
ent case.  In  the  title  of  the  case  the  plain- 
tiff is  designated  as  a  corporation,  and  In 
the  complaint  itself  it  is  averred  that 
"the  plaintiff  is,  and  was  at  the  date  here- 
inafter stated,  a  corporation."  The  legal 
capacity  to  sue  is  an  ordinary  incident  of 
a  corporation.  No  defect  of  such  capacity 
appears  upon  the  face  of  the  complaint. 
If,  in  fact,  any  such  defect  exists,  or  if  the 
plaintiff  is  not  a  corporation,  the  objec- 
tion may  be  taken  by  answer  under  sec- 
tion 44  of  the  practice  act.  The  objection 
may  be  taken  by  demurrer  when  it  is  ap- 
parent on  the  fact  of  the  complaint.  If 
authority  is  necessary  on  tWs  proposi- 
tion, the  case  of  Bank  v.  Donnell,  40  N.Y. 
410,  is  directly  in  point.  The  judgment  is 
affirmed. 


Jacks  V.  Johnston.    (No.  12,247.) 

(Supreme  Court  of  Calif omia.  Nov.  13,  1890.) 
Execution — Time  or  Issuakcb. 
The  general  rule  under  Code  Civil  Proc. 
Cal.  i  681,  is  that  execution  cannot  issue  after 
five  years.  Section  685,  however,  provides  that 
"in  all  cases  other  than  for  the  recovery  of  money 
the  judgment  may  be  enforced  or  carried  into  ex- 
ecution after  the  lapse  of  five  years  from  the  date 
of  its  entry,  by  leave  of  court,  upon  motion. " 
Held,  that  a  judgment  foreclosing  a  mortgage 
given  to  secure  a  note,  though  not  a  personal 
judgment,  was  a  judgment  for  the  recovery  of 
money  wltWn  the  five  years'  limitation.  Tbobn- 
TON,  J.,  dissenting. 

In  bank.  Appeal  from  superior  court, 
Monterey  countj' ;  John  K.  Alexander, 
Judge. 

Gell  &  Morehouse,  (T.  J.  Bergtn,  of  coun- 
sel,) for  appellant.  R.  M.  F.  Soto,  (Her- 
mann  dt  Soto,  of  counsel,)  for  respondent. 

McFari.and,  J.  In  this  case  an  action 
was  brought  upon  a  promissory  note  for 
91,300,  and  Interest,  and  a  mortgage  given 
to  secure  K.    Judgmeat  in  the  usual  form 
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was  rendered  for  plaintiff  on  March  29, 
1879,  except  that,  by  Btipulotlon,  the  de- 
cree provided  that  no  Judfcment  should  be 
docketed  Jor  any  deficiency  It  the  proceeds 
of  the  ealeubould  falltosntlBfy  the  amount 
tonnd  due.  On  April  11,  1887,  more  than 
eight  yearn  after  the  entry  of  thejudgment, 
plaintiff  moved  the  court  in  due  form  to 
dlreut  the  clerk  to  issue  a  writ  of  execution 
tor  the  sale  of  the  mortgaged  premises. 
The  court  denied  tke  motion,  and  from  the 
order  denying  themotion,  plaintiff  appeals. 
The  only  question  presented  is,  can  an 
execution  Issue  on  a  judgment  foreclosing 
a  mortgage  given  to  secure  the  payment 
of  money  after  five  years  from  the  date  of 
the  rendition  of  thH  judgment?  The  gen- 
eral rule,  under  section  681  of  the  Code,  Is 
admitted  to  be  that  an  execution  cannot 
issue  after  five  years ;  but  It  is  contended 
by  appellant  that  under  section  (j85.  Code 
Oivll  Proc,  -which  provides  that  "in  all 
cases  otherthan  for  the  recovery  of  money 
the  judgment  may  be  enforced  or  carried 
Into  execution  after  the  lapse  of  five  years 
from  the  date  of  its  entry,  by  leave  of 
court,  upon  motion."  the  court  should 
have  ordered  an  execution  In  the  case  at 
bar.  This  contention,  however,  was  sub- 
stantially determined  against  appellant 
bythiscourt  In  Dorland  v.  Hanson, 22Pac. 
Rep.  662.  That  was  the  case  of  a  decree 
foreclosing  a  street  assessment,  and  the 
court  decided  that  "section  681  must  be 
held  to  apply  to  a  judgment,  the  object, 
purpose,  and  effect  of  which  is  to  enforce 
the  payment  of  money,  whether  the  same 
be  a  personal  judgment  against  the  party 
Indebted,  or  a  decree  foreclosing  a  lien  for 
the  amount  due. "  This  rule  applies  even 
more  strongly  to  the  case  of  a  note  and 
mortgage,  where  the  latter  Is  given  to 
secure  an  express  personal  promise  to  pay 
money.  With  respect  to  the  sections  of 
the  Code  In  question,  the  mortgage  Is  a 
mere  incident  to  the  debt.  The  cause  of 
action  could  have  been  removed  at  any 
time  before  suit  by  the  pnjment  of  the 
amount  of  money  due;  and  the  judgment 
could  have  beensatlBfled  in  the  same  man- 
ner. We  are  aHked  to  overrule  Dorland 
V.  Hanson,  which  we  decline  to  do.  The 
court  properly  refused  to  order  the  execu- 
tion.   Order  appealed  from  affirmed. 

We  concur:     Beatty,  C.  J.;  Fox,  J.; 
Patehson,  J.  r  WuKKs.  J. ;  Sharpbtein,  J. 

I  dissent:    Thornton',  J. 

i  Cal.  Unrep.  304 

HRitBeiiOER  y.  Hi.'BMAN.v.    (No.  14,012.) 

(Supreme  Court  of  California.    Nov.  7,  1890.) 

Vexdob  asb  Vendee — Construction  op  Con- 
tract— DiSAFPlRMASCE  BY  VeNDEB. 

1.  Where  a  contract  for  the  sale  of  land  pro- 
vides that  the  vendee  may  disafBnn  the  sale  at  the 
end  of  a  year,  in  which  event  he  is  to  be  repaid 
his  purchase  money,  with  10  per  cent,  interest, 
on  giving  30  days'  notice  of  his  intention  to  dis- 
affirm, the  vendor  cannot  complain  that  the  ven- 
dee gave  more  than  80  days'  notice  of  his  inten- 
tion, as  this  is  to  the  vendor's  advantage. 

2.  A  further  provision  in  the  contract  of  sale 
that  on  its  disaffirmance  the  vendee  should  sur- 
render tlie  title  acquired  by  him  thereunder  is 
Bofflciontly  complied  with  by  an  offer,  in  the  no- 
tice of  disaffirmanoe,  to  surrender  his  claim  to 


the  land  on  the  repayment  to  him  of  the  purchase 
money;  and,  on  the  vendor's  refusal  to  make  such 
repayment,  the  vendee  may  maintain  an  ac- 
tion therefor  without  tendering  a  release  of  his 
rights  under  the  contract,  Code  Civil  Froc.  Cal. 
{  2074,  providing  that  an  ofFer  in  writing  to  de- 
liver a  written  instrument  is,  if  not  accepted, 
equivalent  to  a  tender  of  the  instrument. 

Department  1.  Appeal  from  superior 
court,  LoB  Angeles  county ;  Walter  Van 
Dtkb,  Judge. 

R.  L.  BortOD,tor  appellant.  Allen  S 
Miller,  for  respondent. 

Works,  J.  The  parties  to  this  action 
entered  Into  a  contract  for  the  sale  by  the 
appellant  to  the  respondentof  certain  real 
estate,  fl,500  of  the  purchase  money  to  be 
paid  at  the  time  the  contract  was  execat- 
ed,  and  $1,000,  the  balance  of  the  purchase 
money,  at  the  end  of  one  year,  at  which 
time  a  deed  for  the  property  was  to  be  ex- 
ecuted. The  contract  was  in  the  usual 
form  of  such  agreements,  except  that  it 
contained  this  clause:  "And  it  is  further 
agreed  by  and  between  the  parties  hereto 
that,  should  the  party  of  the  second  part 
become  dissatisfied  with  the  purchase  of 
said  lots  at  the  end  of  one  year  from  date 
hereof,  then,  and  in  that  event,  should 
the  said  party  of  the  second  part  so  desire, 
the  said  party  of  the  first  part  hereby 
agrees  to  return  to  said  party  of  the  sec- 
ond part  the  amount  of  money  this  day 
paid  on  said  lots  by  the  party  of  the  sec- 
ond part,  with  interest  thereon  at  the  rate 
of  10  per  cent,  per  annum,  provided  said 
party  of  the  second  part  gives  said  party 
of  the  first  part  SO  days'  notice,  and  a  sui^ 
render  to  said  party  of  the  first  part  of 
the  title  to  said  lots ;  bnt,  should  the  par- 
ty of  the  second  part  not  notify  the  party 
of  the  first  part,  as  agreed,  then  this  agree- 
ment to  hold  good. "  The  contract  stipu- 
lated that  timeshould  be  the  essence  there- 
of. The  contract  was  executed,  and  tha 
f  1,600  paid  on  the  80th  day  of  November, 
1887.  On  the  12th  day  of  September,  1888. 
the  respondent  served  upon  the  appellant 
the  following  written  notice:  "You  are 
hereby  notified  that,  as  per  agreement  In 
a  certain  article  of  agreement  heretofore 
entered  Into  by  and  between  H.Husmann, 
the  party  of  the  first  part,  and  Theobald 
Herberger,  the  party  of  the  second  part, 
wherein  in  said  agreement  said  H.  Hus- 
mann  agreed  to  convey  to  said  Theobald 
Herberger  lots  4,  6,  6,  7,  and  8,  In  block  F, 
of  the  Fark  tract,  Bast  IjOb  Angeles,  one 
year  from  date  thereof,  which  said  agree- 
ment was  dated  November  30, 1887,  and  re- 
corded In  Book  338.  at  page  292,  of  Deeds. 
Los  Angeles  County  Records ;  and  where- 
as, in  said  agreement  it  was  agreed  by  and 
between  the  parties  thereto  that,  should 
the  said  Theobald  Herberger  become  dis- 
satisfied with  the  purchase  of  said  lots 
therein  mentioned,  the  said  party  of  the 
first  part,  H.  Husmann,  therein  agreed  to 
refund  to  said  Herberger  the  amount  of 
money  which  said  Herberger  had  ad- 
vanced, with  interest  thereon  at  the  rate 
of  10  per  cent,  per  annum,  provided  said 
Herberger  gave  to  said  Husmann  30  days' 
notice:  Now,  therefore,  this  is  hereby  to 
notify  you,  the  said  H.  Husmann,  that  I, 
Theobald  Herberger,  am  dissatisfied  with 
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Bald  parcTiHRe,  and,  as  agreed  upon  In  tsaid 
article  ot  agreement,  requeHt  and  demand 
that  you  return  to  me  the  amount  of  money 
BO  advanced  to  you,  to- wit:  KHteen  hun- 
ilred  dollars,  with  Interest  thereon  at  the 
rate  of  10  per  cent,  per  annum,  then,  and 
thereupon,  I  will  surrender  to  you  the  title 
to  said  lots  you  by  your  article  of  agree- 
ment conveyed  to  me."  The  appellant 
failed  to  repay  the  $1,500,  an<l  the  respond- 
ent brought  this  action  against  him  fur 
its  recovery.  In  addition  to  the  facts  above 
Htated,  it  was  alleged  in  the  complaint: 
"That  after  the  expiration  of  thirty  days 
from  thegivlngof  said  notice,  to- wit,  at  the 
end  of  one  year  from  the  date  of  said 
agreement,  plaintiff  was  dissatisfied  with 
said  purchase,  and  notified  defendant  of 
his  dissatisfaction  with  said  purchase,  and 
offered  to  return  and  release  all  rights 
thereunder,  and  then,  and  at  subsequent 
times,  each  more  than  thirty  days  there- 
after, plaintiff  demanded  of  defendant  a 
i-eturn  of  said  91, -500,  with  interest,  as 
provided  in  said  agreement,  and  offered, 
upon  receipt  thereof,  to  surrender  to  de- 
fendant all  title  to  said  lots,  and  rights 
conveyed  to  plaintiff  therein  by  said  agree- 
ment, and  to  release  defendant  therefrom; 
but  defendant,  in  violation  of  said  agree- 
ment with  plaintiff,  neglected,  and  still  neg- 
lects, to  return  said  $1,500,  with  Interest 
as  aforesaid,  to  plaintiff,  and  accept  from 
liim  the  said  release."  The  defendant  an- 
swered, admitting  the  execution  of  the 
contract,  and  the  giving  of  the  notice,  but 
denied  the  allegations  of  the  complaint, 
above  set  out,  and  denied  that  "the  plain- 
tiff ever  offered  or  tendered  any  instrument 
To  the  defendant  purporting  to  convey  ti- 
tle to  said  property,  or  any  part  thereof, 
or  to  release  the  defendant  from  the  obli- 
gation resting  upon  him  by  virtue  of  said 
contract  of  sale,  except  on  the  12th  day  of 
September,  1888."  The  defendant  also 
filed  a  counter-claim,  the  specific  perform- 
ance of  the  contract,  to  which  the  plain- 
tiff answered  by  alleging  the  facts  set  up 
In  his  complaint.  The  court  found  the 
facts  substantially  as  alleged  in  the  com- 
plaint, and.  In  addition,  that  the  defend- 
ant bad  consented  to  a  rescission  of  the 
contract  and  promised  and  agreed  to  re- 
pay the  $1,500,  and  Intei-est.  Judgment 
was  rendered  for  the  plaintiff  for  the 
amount  claimed  by  him.  A  new  trial  was 
denied,  and  the  defendant  appeals. 

The  appellant  contends  that  the  notice 
of  the  election  of  the  respondent  to  rescind 
the  contract,  and  his  demand  for  the  re- 
payment of  the  amount  paid  by  him,  was 
not  effective  because  it  was,  as  he  claims, 
preniaturel.v  given.  The  nolnt  made  is 
that  the  notice  must,  by  the  terms  of  the 
contract,  have  been  given  at  the  end  of 
the  year,  and  could  not  properly  be  given 
before  that  time.  We  do  not  so  under- 
stand the  agreement.  The  appellant  was 
entitled  to  30  days'  notice  of  the  respond- 
ent's election  not  to  complete  the  purchase, 
and  this  notice  must  necessarily  have 
been  given  at  least  30  days  before  the  ex- 
piration of  the  year,  at  which  time  the 
respondent  was  entitled  to  a  return  of  his 
money.  The  notice  was  given  more  than 
:^0  days  before  the  end  of  the  year,  but  the 
appellant  certainly  has  no  reason  to  com- 


plain of  this  tact.  It  was  to  his  advan- 
tage that  more  time  than  the  agreement 
required  was  given  him  within  which  to 
raise  the  money.  If  necessary,  to  meet  his 
obligation  to  repay  the  $1,500. 

Again,  it  is  contended  that  the  respond- 
ent failed  to  maice  out  his  case  because  it 
was  not  shown  that  he,  at  any  time,  ten- 
dered a  reconveyance  of  the  title  to  the  ap- 
pellant, or  offered  to  do  any  act  that 
would  relieve  the  latter  from  the  effect  of 
the  contract,  upon  his  title,  or  to  place 
him  io  statu  quo.  No  conveyance  of  the 
property  by  the  respondent  to  the  appel- 
lant was  necessary,  because  the  title  had 
never  passed  to  the  respondent.  There 
was  an  agreement  to  convey  to  him,  and 
nothing  more.  It  woald  probably  have 
been  sufficient  for  him  to  deliver  op  bis 
contract,  or,  if  recorded,  to  g:ive.  in  addi- 
tion, a  release  of  his  claims  under  it,  bat 
it  is  unne<%S8ary  to  determine  what  act 
was  necessary  on  bis  part  to  put  the  ap- 
pellant in  statu  quo.  This  case  is  fairly 
within  section  2074  of  the  Codeof  Civil  Pro- 
cedure. Under  that  section,  the  offer  to 
surrender  up  the  title  to  the  property  was 
equivalent  to  an  actual  tender  of  an  In- 
strument which  would  have  had  that  ef- 
fect. If  the  appellant  had  any  objection 
to  the  tender,  it  was  his  duty  to  make  It 
known.  Code  Civil  Proc.  §  2076;  Ward  v. 
Flood,  48  Cal.  46;  Bank  v.  Applegarth,  67 
Cal.  86,  7  Pac.  Rep.  139,  476.  No  sacb  ob- 
jection was  made.  On  the  contrary,  the 
evidence  tends  strongly  to  show,  and  the 
court  belowfonnd,  that  the  appellant  con- 
sented to  the  rescission.  A  demand  was 
made  upon  him  for  the  money  at  the  end 
of  the  year,  and  afterwards,  when  he  stated 
according  to  the  testimony  of  some  of  the 
witnesses,  that  a  certain  party,  referred 
to  by  him,  had  promised  to  and  would 
raise  the  money  for  him.  Of  course,  if  the 
appellant  had  been  in  a  condition  to  pay 
the  money,  and  was  willing  to  do  so,  ho 
could,  as  a  condition  of  such  payment, 
have  required  the  respondent  to  place  him 
in  statu  quo  by  such  a  conveyance  or  sur- 
render of  his  rights  as  were  necessary  for 
that  purpose.  Not  having  done  so,  the 
written  offer  was  snfficlent  as  a  basis  for 
this  action.  It  is  perfectly  evident,  from 
the  reading  of  the  evidence,  that  the  only 
reason  that  tlje  appellant  had  for  not 
complyine  with  his  contract  was  that  he 
was  unable  to  raise  the  funds  necessary 
to  meet  bis  obligation.  The  evidence  sus- 
tains the  findings,  and  the  findings  sup- 
port the  Judgment.  Jadgment  and  order 
affirmed. 

We  concur :    Fox.  J. ;  Paterbon,  J. 

^-^  M  Cal.  Its 

Hyde  v.  Boylb.    (No.  13,876.) 

{Sxupreme  Court  of  California.   Nov.  7,  1880.) 
Bill  of  Ezceptioxs — Skttlembst — Power  or 

SCFKEME  COUBT. 

Tlie  only  authority  the  supreme  court  has 
to  interfere  with  a  bill  of  exceptions  is  grantod 
by  Code  Civil  Proo.  Cal.  |  652,  which  provldeii 
that,  where  the  judge  has  "refused  to  allow  an 
exception, "  a  petition  will  lie  to  the  supreme 
court  to  prove  such  exception,  and,  under  tbit 
provision,  the  supreme  court  has  no  power  to  re- 
model a  bill  of  exceptions  by  Btrikmg  oat  mat- 
ters therein  contained. 
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In  bank.  Petition  to  settle  bin  of  excep- 
tions. 

George  H.  Buck  and  Edward  F.  Fits- 
patrick,  for  petitioner.  T.  M.  Oament,  tor 
respondent. 

Per  Curiam.  The  petition  in  this  case 
purports  to  be  one  for  leave  to  prove  an 
exception,  under  section  652  of  the  Code  of 
Civil  Procedure;  but  It  is  really  a  petition 
to  remodel  a  bill  of  exceptions. settled  aud 
signed  by  the  Judge  of  the  trial  court,  by 
striking  oat  certain  things  therein  con- 
tained. The  power  of  this  court  in  the 
premises  is  discussed  In  Landers  v.  Lan- 
ders, 82  Cal.  480,23  Pac.Bcp.  12ft,  and  other 
cases.  The  duty  and  power  of  settling 
statements  and  bills  of  exceptions  rest 
generally  and  properly  In  tha  ]  dge  of  the 
trial  court.  This  court  can  Interfere  with 
such  statement  or  bill  only  in  the  cases  pro- 
vided by  statute;  and  the  only  case  thus 
provided  is  found  in  said  section  652. 
But  that  section  refers  only  to  a  case 
where  the  Judge  has  "refused  to  allow  an 
exception. "  It  does  not  give  this  court 
Jurisdiction  to  remodel  a  bill  of  exceptions 
generally  by  striking  matter  out  of  it,  etc., 
as  is  prayed  for  in  this  petition.  The 
power  of  this  court  must  be  conflned  with- 
in the  limits  prescribed  by  the  Code.  The 
petition  is  denied. 

Patrrson,  J.  I  concur  in  the  order  deny- 
ing the  petition. 

Thornton  and  Works,  JJ.,  did  not  par- 
ticipate in  the  decision. 

i  Cal.  TTnrep.  309 

Hyde  v.  Boyle  et  hI.    (No.  13,840.) 

(Supreme  Court  of  CaUfomta.    Nov.  9,  1890.) 

APPBAI.—DI8MI83AI/— Failure  to  File  Tra:(- 

SCRIPT. 

A  motloii  to  dismiss  appeal  on  the  ground 
that  the  transcript  was  not  filed  in  time  will  be 
denied,  where  it  appears  that  the  question  of  the 
settlement  of  the  bill  of  exceptions  in  the  cause 
was  not  determined  until  the  day  of  the  motion. 

In  bank.    Motion  to  dismiss  appeal. 

George  H.  Buck  and  Edwartl  F.  Fitzpat- 
rick,  for  petitioner.  T.  M.  Oswent,  for  re- 
spondent. 

Per  Curiam.  This  Is  a  motion  to  dis- 
miss appeal  on  the  ground  that  the  tran- 
script was  not  filed  In  time.  It  appearing 
that  the  question  of  the  settlement  of  the 
bill  of  exceptions  in  the  cause  was  not  de- 
termined until  this  day,  the  motion  is  de- 
nied. 

8S  Cal.  232  ~~~~ 

Ex  parte  Boswell.    (No.  20,751.) 
(Supreme  Court  of  Calif  omla.    Oct  23,  1890.) 
VisiTnto  OAMBLtXO-HorSES. 
Order  No.  1587,  jl  S3,  as  amended  by  Order 
No.  1955,  of  the  board  of  supervisors  of  San  Fran- 
cisco, making  it  a  misdemeanor  to  visit  any  gam- 
bling-house, is  valid,  and  not  in  conflict  with  the 
general  law  in  the  Penal  Code  declaring  it  to  be 
a  misdemeanor  to  carry  on  or  bet  at  a  gambling 
game,  as  the  latter  law  does  not  Include  the  of 
fense  of  visiting  the  game. 

In  bank.    Habeas  corpus. 

Alfred  Clarke,  for  petitioner.  J.  D.  Page, 
DIst.  Atty.,  for  respondent.  Crittenden 
Tborntoo,  amicus  curlse. 


Fox,  J.  The  petitioner  Is  arrested  and 
held  under  a  warrant  Issued  out  of  the 
police  court  of  the  city  and  county  of  San 
Francisco,  upon  a  complaint  charging  hini 
with  misdemeanor,  in  that  he  willfully  and 
unlawfully  became  and  was  a  visitor  to  a 
certain  house  and  place  for  the  practice  of 
gambling,  thereby  violating  the  provisions 
of  sections  1  and  33  of  Order  No.  1587  of  the 
board  of  supervisors,  as  the  same  was 
amended  by  Order  No.  19.'>5  of  said  board. 

1.  It  is  claimed  that  said  order  is  In  con- 
flict with  the  general  law,  aud  therefore 
void.    The  Penal  Code  makes  it  a  misde- 
meanor, punishable  by  fine  not  exceeding 
fSOO.  or  imprisonment  not  exceeding  six 
months,  or  both,  to  keep  or  carry  on  a 
gambling  game,  or  to  bet  at  such  game; 
but  there  is  no  provision  of  the  general  law 
making  It  a  crime  for  being  a  visitor  at  a 
house  or  place  for  the  practice  of  gambling. 
It  may  be  said  that  one  cannot  well  bet  at 
a  gambling  game  unless  he  Is  a  visitor  there- 
at, but  be  may  be  a  visitor,  and  not  bet  at 
the  game;  and  the  intention  of  the  order 
Is  to  make  visiting  such  a  place  a  crime, 
whether  the  visitor  bets  at   thcgamtor 
not.    But  it  Is  urged,  as  against  the  valid- 
ity of  the  order,  that  the  act  ol  visiting  is 
necessarily  Included  in  the  act  of  betting  at 
the  game;  and  that,  if  made  a  separate 
offense,  it  should  be  of  a  lesser  grade,  and 
one  for  which  a  lesser  punishment  should 
be  prescribed ;  and   that,  while  the  Code 
imposes  a  fine  of  $500,  or  imprisonment  of 
six  months,  as  the  maximum  punishment 
for  betting,  the  order  prescribes  a  fine  not 
exceeding  $1,000,  or  imi>risonment  not  ex- 
cee<ling  six  months,  as  the  maximuui  of 
punishment  for  the  lesser  offense  of  visit- 
ing.   Order  No.  15S7  consists  of  a  large 
number  of  sections;  is  itself  a  sort  of  mu- 
nicipal Penal  Code,  covering  a  multitude 
of  offenses.    The  first  section  of  the  order 
provides  that  any  person  violating  any  of 
theprovisions  of  theorder  shall  be  deemed 
guilty  of  mi8deraeanor,and  bepunished  by 
fine  not  exceeding  ¥1,000,  or  Imprisonment 
not  exceeding  six  months,  or  by  both  such 
fine  and   imprisonment.     No   minimum  Is 
prescribed  in  this  section,  and,  unless  oth- 
erwise restricted,  the  court  could  make  the 
punishment  as  low  as  it  pleased.    Section 
33  of   the  order,  as  amended  by  Order  No. 
1953,  is  the  one  relating  to  this  particular 
offense;  and  in  that  it  is  proscribed  that 
the  punishment  shall  not  he  less  than  920 
fine,  or  imprisonment  for  not  less  than  10 
days,  no  authority  being  given  to  impose 
both   fine  and  imprisonment.    This   may 
be  regarded  as  a  legislative  expi'ession   of 
opinion  as  to  what  ought  ordinarily  to  be 
the  measure  of  punishment  for  this  partic- 
ular offense.    It  does  not  in  terms,  and 
perhaps  not  by  Implication,  deprive  the 
court  of  the  power  to  impose  the  higher 
penalty  named  in  section  1,  but  until  a 
penalty  has  been  Imposed  by  the  court,  in 
excess  ol   that  prescribed  by  tlie  Code  for 
the  higher  offense,  within  which  this  lesser 
one  Is  included,  it  is  unnecessary  for  us  to 
pass  upon  the  question  of  the  validity  of 
this  section  l,as  bearingupon  this  offense. 
It  is  sufficient  now  to  say  that  the  order 
making  the  act  of  becoming  a  visitor  at  a 
gambling-house  a  misdemeanor  is  not  la 
conflict  with  the  Code,  and  does  nut  trench 
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upon  groand  covered  by  the  general  law; 
and  that  In  this  order  there  la  nothing 
which  requires  the  court  upon  conviction 
to  impose  any  penalty  in  excesBof  that  au- 
thorized by  general  law  for  like  offeoses. 

2.  It  is  claimed  that  Orders  Nob.  1587 
nnd  1955  have  been  repealed  by  the  provis- 
ions ol  Order  2191,  subsetjuently  passed. 
The  former  orders  are  general,  applicable 
to  all  parts  of  the  municipality;  the  lat- 
ter one  special,  applicable  to  only  a  small 
part  of  them  uniclpnllty.  We  are  not  at 
this  time  called  upon  to  pass  upon  tlie 
validity  of  the  latter  order.  The  petition- 
er is  not  arrested  orhcld  under  it.  It  does 
not,  either  expressly  or  by  implication,  re- 
peal either  of  the  former  orders.  These 
not  being  in  conflict  with  general  law,  the 
authorities  cited  on  behalf  of  petitioner 
are  not  in  point.  Writ  discharged,  and 
prisoner  remanded. 

We  concur:  Sharpstein,  J.;  Paterson, 
.1.;  McFarland,  J. 

Se  Cal.   171 

Blanckrnbuko  et  al.  v.  Jordan  et  al. 

{No.  12,971.) 
(Supreme  Court  of  California.    Oct  17,  1890.) 

TBCSTEES— COMPESSATIOX. 

The  management  of  a  wife's  one-third  in- 
terest in  property,  conferred  on  her  husband  by 
a  decree  of  divorce,  is  a  personal  trust,  whlcn 
he  can  neither  transfer  nor  perpetuate ;  and  the 
trustees  under  his  will,  which  did  not  even  as- 
sume to  make  any  disposition  of  such  trust,  are 
not  entitled  to  any  fees  and  commissions  under 
the  will  for  their  management  of  the  wife's  one- 
third  interest  after  the  husband's  death. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
William  T.  Wallace,  Judge. 

ChHrles  F.  Hanlon,  {Otto  Turn  Sadeo,  of 
counsel.)  for  appellants.  Seidell  &'.  and 
Geo.  T.  Wrigbt,  for  respondents. 

Fox,  J.  This  Is  a  bill  In  equity  to  secure 
a  decree  construing  a  will.  The  will  is 
simple  and  easy  of  comprehension,  and 
had  been  correctly  construed  by  the  pro- 
bate court  in  Its  decree  ol  flnal  distribu- 
tlon  more  than  eight  years  before  the  com- 
mencement of  this  action.  The  appeal, 
and  even  the  case  Itself,  Is  so  destitute  of 
merit,  that  we  do  not  feel  Justified  in  de- 
voting much  spacf  to  Its  discussion, 
though  we  ha  v?  devoted  some  time  to  its 
examination.  John  Berghauser  and  Mar- 
garethe  Berghauser  were  husband  and 
wife.  The  wife  brought  an  action  against 
her  husband  for  a  divorce,  alimony,  and  a 
division  of  community  property.  Pending 
the  trial,  an  agreement  was  made  as  to 
the  division  of  property,  in  case  the  court 
should  decree  a  divorce,  under  which, 
upon  decree  being  entered,  it  was  adjudged 
and  decreed  that  the  defendant  (husband) 
should  convey  to  the  wife  (plaintiff)  cer- 
tain real  property  In  her  own  right,  and  a 
life-estate,  with  remainder  to  their  six  chil- 
dren, or  their  heirs,  in  an  undivided  one- 
third  of  three  other  parcels  of  real  estate, 
situate  In  the  city  and  county  of  San 
Francisco,  the  principal  one  of  which  was 
that  known  as  the  "Prescott  House." 
These  three  properties  were  all  improved, 
and  at  the  time  bringing  in  an  aggregate 


rental  of  something  over  $1,900  per  month. 
It  was  agreed  and  decreed  that  the  hus- 
band, who  remained  an  owner,  as  tenant 
In  common,  of  the  undivided  two-thirds 
thereof,  should  "manage  the  aforesaid 
property,  in  which  defendant  and  plaintiff 
are  Jointly  Interested;  and  all  proper  ex- 
penses on  the  property,  including  insur- 
ance, taxes,  street  assessments,  repairs 
and  further  litigation,  If  any,  are  to  be 
borne  by  plaintiff  and  defendant  in  pro- 
portion to  their  respective  Interests, 
monthly  accounts  to  be  rendered  by  de- 
fendaut  to  plaintiff,  as  to  all  the  property 
in  which  plaintiff  and  defendant  are  Joint- 
ly interested,  and  monthly  payments  to  be 
made  by  defendant  to  plaintiff,  or  her 
agent,  of  her  share  of  the  rents,  income, 
and  profits  thereof."  Presumably  deeds 
were  made  to  conform  to  the  decree,  al- 
though they  are  not  given  In  the  record. 
This  decree  was  made  in  187S,  and  there- 
after, during  the  life-time  of  John  Berg- 
hauser, the  property  was  managed  as 
therein  provided.  In  February,  1878,  Berg- 
hauser died,  leaving  a  will  by  which  he  de- 
vised his  estate  to  the  plaintitts  in  this  ac- 
tion, in  trust,  to  manage  and  control  the 
same  until  the  youngest  of  bla  children 
should  reach  a  certain  age;  then  the  same 
to  be  conveyed  to  them,  share  and  share 
alike.  The  will  being  admitted  to  pro- 
bate, the  trustees,  as  executors,  continued 
to  manage  the  property  as  before,  and  In 
1879, administration  beingclosed,  the  prop- 
erty was  distributed  to  the  trustees,  as 
such,  the  court  in  and  by  its  decree  of  dis- 
tribution specifically  describing  each  piece 
of  real  aud  personal  property  so  distrib- 
uted, and  correctly  describing  the  interest 
of  the  estate  which  was  so  distributed  in 
the  three  parcels  of  property  here  under 
consideration  as  the  undivided  two-thirds 
thereof.  Thetrustees  thereafter  continued 
to  manage  the  property  and  account  to 
Mrs.  Berghauser,  as  before,  until  1888, 
when  this  action  was  brought,  the  plain- 
tiffs claiming  that  their  trust  covered  the 
whole,  not  simply  the  two-thirds,  of  this 
property,  and  that  they  were  entitled  to 
fees  and  commissions  for  administering  the 
whole,  one-third  thereof  to  be  taken  out 
of  the  one-third  interest  of  Mrs.  Berghaus- 
er In  the  rents  and  profits;  or.  If  that 
could  not  be  done,  then  the  fees  and  com- 
misHtons  for  administering  the  whole  to 
be  taken  out  of  the  two-thirds  interest  of 
the  children.  Such  a  claim  seems  to  us  to 
be  entirely  without  foundation.  From 
the  date  of  the  entry  and  recording  of  that 
decree  of  divorce  John  Berghauser  never 
had  any  power  of  testamentary  or  other 
disposition  of  this  one- third  interest  In 
that  property.  It  had  passed  out  of  him 
forever,  with  no  chance  of  its  ever  coming 
back,  except  It  might  have  been  by  pur- 
chase or  descent,  and  of  that  there  is  no 
pretense  in  the  ca^e.  Even  the  manage- 
ment and  control  which  waa  accorded  to 
him  was  a  personal  trust,  which  he  could 
neither  transfer  nor  perpetuate.  There  is 
nothing  in  the  will  to  indicate  that  he  at- 
tempted or  intended  to  make  testament- 
ary disposition  thereof,  or  to  create  any 
testamentary  trust  over  the  property. 
The  probate  court  so  understood  It,  and 
distributed  the  estate  accordingly.    It  the 
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tniBteee  ever  had  any  control  over  this 
one-tbird  Interest,  it  was  by  the  perniia- 
Blon  or  agreement  ol  Mrs.  BerghauBer.and 
not  by  virtue  ol  any  power  under  the  will. 
The  court  belov?  so  held,  and  expressly  re- 
fused to  find  whether  or  not  they  were  en- 
titled to  any  compensation  for  their  serv- 
ices in  caring  lor  her  Interest  in  the  prop- 
erty, because  that  was  not  a  proper  mat- 
ter to  be  determined  in  this  action,  and 
was  not  a  matter  involved  under  the 
pleadings  herein.  All  that  could  be  deter- 
mined here  was  whether  they  were  en- 
titled to  commissions  and  fees,  under  the 
will,  for  their  management  and  care  of 
this  one-third  Interest,  and,  if  so_,  against 
what  Interest  were  the  commissionH  and 
fees  to  be  charged.  The  court  correctly 
found  that  they  were  entitled  to  no  such 
fees  or  commissions  under  the  will ;  and 
that  was  the  end  of  this  case.  Judgment 
and  order  affirmed. 

We  concur:    Works,  J. ;  Patkrson,  J. 


M  Cal.  n« 
Berohauber  v.  Bi.anckenburq  et  al. 
(No.  12.972.) 

(Supreme  Court  of  California.    Nov.  6,  1890.) 

COMPEXSATIOM   OF  TkCSTEKS. 

Defendants,  as  trustees  under  a  will, 
claimed  commissions  of  plaintiff  for  caring  for 
and  collecting  the  rents  of  certain  property .  They 
also  claimed  on  the  ground  of  a  special  agree- 
ment and  a  quantum  meruit  for  services  ren- 
dered. One  of  them  testified  that,  as  trustees, 
they  collected  the  rents,  paid  the  running  ex- 
penses, "and  paid  B.  [the  plaintifF]  her  one- third 
of  the  net  rental  therefrom,  and  made  no  charge 
against  her  therefor,  either  hy  way  of  compensa- 
tion, or  as  trustees  or  executors,  for  commis- 
sions. •  •  ♦  We  never  told  her  we  intended 
charging  anything  for  our  services,  because  we 
never  had  any  conversation  on  the  subject  "  The 
other  testified :  "  We  considered  that  we  were 
trustees  for  B.  on  the  same  terms  and  conditions 
from  the  time  that  Mr.  B.  died  up  to  the  present 
time."  Held  sufBcient  to  sustain  a  finding  that 
there  was  no  agreement  for  compensation,  and 
no  valid  claim  upon  a  qiumtum  meruit. 

Commlssioiiers'  decision.  Department 
1.  Appeal  from  superior  court,  city  and 
county  of  San  Francisco ;  T.  K.  Wilson, 
Judge. 

Charles  F.  Hatilon,  (Otto  Turn  Suden, 
of  counsel,)  for  appellants.  Seldeu  &'.  <£- 
Geo.  T.  Wright,  for  respondent. 

FooTE,  C.  This  action  was  brought  by 
the  plaintiff  to  recover  a  certain  sum  of 
money  irom  the  defendants,  which  they 
had  received  for  her,  and  which  they 
refused  to  pay  over,  claiming— FZ/sfc, 
that  It  was  due  them  for  commlsHions  as 
trustees  of  her  husband's  will;  second, 
that,  if  their  demand  in  this  rcspe<-t  was 
not  just,  they  were  entitled  to  it  under  a 
contract  with  her;  and,  third,  if  not  so 
entitled,  that  it  was  due  and  payable  to 
them  on  a  quantum  meruit  for  services 
performed  for  her,  at  her  instance.  In  a 
cause  latel.v  adjudicated  in  department 
1  of  this  court,  entitled  Blancltenburg  v. 
Jordan, ante,  1061.  (No.  12,971,1  which  was 
to  construe  the  trust  In  the  will  of  the 
plaintiff's  husband,  by  virtue  of  which  the 
first  contention  of  the  defendants  in  this 
action  la  here  sought  to  be  maintained, 


It  was  said:  "John  Berghauser  and  Mar- 
garethe  Berghauser  were  husband  and 
wife.  The  wife  brought  an  actioa  against 
her  husband  for  a  divorce,  alimony,  and  a 
division  of  community  property.  Pending 
the  trial,  an  agreement  was  made  as  to 
the  division  of  property,  in  case  the  court 
should  decree  a  divorce,  under  which,  up- 
on decree  being  entered.  It  was  adjudged 
and  decreed  that  the  defendant  [husband] 
should  convey  to  the  wife  [plaintiff]  cer- 
tain real  property  in  her  own  right,  and 
a  life-estate,  with  remainder  to  their  six 
children,  or  their  heirs.  In  an  undivided 
one-third  of  three  other  parcels  of  real  es- 
tate situate  In  the  city  and  county  of  San 
Francisco,  the  principal  one  of  which  was 
that  known  as  the  'Prescott  House.' 
These  three  properties  were  all  improved, 
and  at  the  time  bringing  in  an  aggregate 
rental  of  something  over  f  1,900  per  month. 
It  was  agreed  and  decreed  that  the  hus- 
band, who  remained  an  owner,  as  tenant 
in  common  of  the  undivided  two-thirds 
thereof,  should  'manage  the  aforesaid 
property.  In  which  defendant  and  plain- 
tiff are  jointly  interested;  and  all  proper 
expenses  on  the  property,  including  insur- 
ance, taxes,  street  assessments,  repairs, 
and  further  litigation,  if  any,  are  to  be 
borne  by  plaintiff  and  defendant  In  pro- 
portion to  their  respective  interests, 
monthly  accounts  to  be  rendered  by  de- 
fendant to  plaintiff,  as  to  all  the  property 
in  which  plaintiff  and  defendant  are  jointly 
Interested,  and  monthly  payments  to  be 
made  by  defendant  to  plaintiff,  or  her 
agent,  of  her  share  of  the  rents,  income, 
and  profits  thereof.*  Presumably  deeds 
were  made  to  conform  to  the  decree,  al  ■ 
though  they  are  not  given  In  the  record. 
This  decree  was  made  In  1873,  and  there- 
after, during  the  life-time  of  John  Berg- 
hauser, the  property  was  managed  as 
therein  provided.  In  February,  1878. 
Berghauser  died,  leaving  a  will,  by  which 
he  devised  his  estate  to  the  plaintiffs  in 
this  action,  in  trust,  to  manage  and  con- 
trol the  same  until  the  youngest  of  his 
children  should  reach  a  certain  age;  then 
the  same  to  be  conveyed  to  them,  share 
and  share  alike.  The  will  being  admitted 
to  probate,  the  trustees,  as  executors, 
continued  to  manage  the  property  as  be- 
fore, and  In  1879,  udniinistration  being 
closed,  the  property  was  distributed  to 
the  trustees,  as  such,  the  court  in  and  by 
its  decree  of  distribution  specifically  de- 
scribing each  piece  of  real  and  personal 
property  so  distributed,  and  correctly  de- 
scribing the  interest  of  the  estate  which 
was  so  distributed  in  the  three  parcels  of 
property  here  under  consideration  as  the 
undivided  two-thirds  thereof.  The  tru»- 
tees  tliereafter  continued  to  manage  the 
property  and  account  to  Mrs.  Berghauser, 
as  before,  until  18S8,  when  this  action  was 
brought,  the  plaintiffs  claiming  that  their 
trust  covered  the  whole,  not  simply  the 
two-thirds,  of  this  property,  and  that 
they  were  entitled  to  fees  and  commissions 
for  administering  the  whole,  une-third 
thereof  to  be  taken  out  of  the  one-third 
interest  of  Mrs.  Berghauser  In  the  rents 
and  profits ;  or.  It  that  could  not  be  done, 
then  the  fees  and  commissions  for  admin- 
istering the  whole  to  be  taken  out  of  the 
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two-thirds  Interest  of  the  children.  Such 
a  claim  seems  to  ua  to  be  certainly  ■with- 
out foundation.  From  the  date  of  the 
entry  and  recording  of  that  decree  of  di- 
vorce John  Berghauser  never  had  any 
power  of  testamentary  or  other  disposi- 
tion of  this  one-third  interest  in  that  prop- 
erty. It  had  passed  out  of  him  forever, 
with  no  chance  of  Its  ever  coming  back, 
except  it  might  have  been  by  purchase  or 
desceut,  and  of  that  there  is  no  pretense  in 
the  case.  Even  the  management  and  con- 
trol which  was  accorded  to  him  was  a 
I>ersonal  trust,  which  he  could  neither 
transfer  nor  perpetuate.  There  is  nothing 
in  the  will  to  indicate  that  he  attempted 
or  intended  to  maketestamentary  disposi- 
tion thereof,  or  to  create  any  testament- 
ary trust  over  the  property.  The  pro- 
bate court  so  understood  It,  and  distrib- 
uted the  estate  accordingly.  If  the  trus- 
tees ever  had  any  control  'over  this 
one-third  interest,  it  was  by  the  permis- 
sion or  agreement  of  Mrs.  Berghauser, 
and  not  by  virtue  of  any  power  under  the 
■will.  The  court  below  so  held,  and  ex- 
pressly refused  to  find  whether  or  not 
they  were  entitled  to  any  compensation 
for  their  services  in  caring  for  her  interest 
in  the  property,  becaase  that  ■was  not  a 
proper  matter  to  be  determined  In  this  ac- 
tion, and  was  not  a  matter  Involved  under 
the  pleadings  herein.  All  that  could  be 
determined  here  was  whether  they  were 
entitled  to  conmsissions  and  fees,  under 
the  will,  for  their  management  and  care 
of  this  one-third  interest,  and.  If  so,  against 
what  interest,  were  the  commissions  and 
fees  to  be  charged.  The  court  correctly 
found  that  they  were  entitled  to  no  such 
fees  or  commissions  under  the  will;  and 
that  was  the  end  of  this  case."  Thus  it 
will  be  seen  the  contention  of  the  appel- 
lants here  is  very  plainly  disposed  of 
against  them,  upon  all  questions  except 
as  to  whether  Mrs.  Berghauser  employed 
them  to  care  for  her  interest,  and  collect 
the  rents,  etc. ;  or.  If  she  did  not  do  that 
by  agreement,  whether  they  are  entitled 
to  retain  her  money  upon  the  principle 
that,  as  she  permitted  them  to  do  the 
work  and  got  the  benefit  of  it,  she  is  un- 
der a  legal  obligation  to  pay  them  for  it. 
The  court  below  found  against  them  up- 
on all  their  contentions,  gave  judgment 
for  the  plaintiff,  and  refused  a  new  trial, 
from  which,  as  we  have  seen,  they  have 
appealed. 

The  two  poln'ts  now  to  be  considered, 
therefore,  are,  whether  or  not  the  evi- 
dence fails  to  sustain  findings  4  and  5  of 
the  trial  court.  They  are  as  follows :  "  (4) 
That  it  was  never  mutually  understood 
or  agreed  between  plaintiff  and  defend- 
ants that  said  defendants  should  hold  or 
care  for  plaintiff's  interest  in  all  or  any  of 
said  properties,  in  trust  lor  her,  or  for  her 
use  or  benefit,  or  should  manage  or  con- 
trol the  same  to  the  extent  or  on  the  same 
terms  as  they  were  managing  or  control- 
ling the  property  In  trust  for  the  devieees 
and  heirs  of  John  Berghauser,  deceased, 
or  on  the  same  terms  or  conilitions  or  in 
the  same  way,  or  for  the  same  period.  (5) 
That,  at  the  time  of  the  commencement  of 
this  action,  plaintiff  was  not  Indebted  to 
the  defendants  in  the  sum  of  three  thou- 


sand dollars,  or  In  any  otherenm,  forserv- 
ices  rendered  for  her,  at  her  special  in- 
fltunce  and  request,  or  otherwise,  in  the 
state  of  California;  and  that,  at  the  time 
of  the  commencement  of  this  action,  de- 
fendants had  rendered  no  services  for 
plaintiff,  at  her  request,  or  otherwise." 
In  his  testimony  upon  these  matters,  one 
of  the  defendants  says:  "Mr.  Blancken- 
barg  [as  the  witness  was  Theodore  Blanck- 
enbnrg,  it  Is  evident  that  when  ho  said 
Blanckenburg  he  meant  to  say  Medeau] 
and  myself  were  the  executors  of  the  will 
of  John  Berghauser,  deceased,  and,  as  such, 
collected  the  entire  rents  of  the  Prescott 
House,  Broadway  and  Green  street  prop- 
erties, and  paid  the  running  expenses,  and 
paid  Mrs.  Berghauser  her  one-third  of  the 
net  rental  therefrom,  and  made  no  charge 
against  Mrs.  Berghauser  therefor,  either 
by  way  of  compensation  or  as  trustees' 
or  executors'  commlBslons.  •  •  •  'We 
never  told  Mrs.  Berghauser  we  Intended 
charging  anything  for  our  services,  be- 
cause we  never  had  any  conversation  on 
the  subject."  It  Is  manifest  from  all  the 
evidence  of  this  witness  and  John  P.  Me- 
deau, his  co-defendant,  that  they  thought 
that  they  had  a  claim  on  Mrs.  Berghaus- 
er's  interest,  perhaps  as  trustees  under  the 
will ;  but  that  they  never  pretended  or  act- 
ed under  any  belief  that  they  had  any 
agreement  with  her  to  be  her  agents,  and 
to  receive  any  compensation  therefor,  or 
that  they  had  any  claim  against  her  for 
services  rendered  upon  a  qaantam  rnerait, 
outside  of  their  claim  as  trustees  under 
John  Berghauser's  will.  Medeau  says: 
"  We  considered  that  we  were  trustees  for 
Mrs.  Berghauser,  on  the  same  terms  and 
conditions,  from  the  time  that  Mr.  Berg- 
hauser died  up  to  the  present  time,  and 
are  yet."  It  is  clear,  then,  that  this  pre- 
tended agreement  of  Mrs.  Berghauser  to 
pay  them  and  the  quantum  meruit  obliga- 
tion set  up  were  after-thoughts,  and  were 
never  contemplated  at  the  time  the  serv- 
ices were  rendered.  We  think  the  evidence 
sustains  the  findings,  and  that  the  judg- 
ment and  order  should  be  affirmed;  and 
so  advise. 

We  concur:    Gibson,  C.  ;  Vanclief.  C. 

Per  C0RIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  and 
order  are  affirmed. 


M  Cal.  Ill 

Flabhner  v.  Wai.dbon.    (No.  13,733.) 
{Supreme  Court  of  California.    Oct.  2.S,  1890.) 

APPBjU.— EXOBPTIOSS— NoxsuiT. 

An  order  granting  a  nonsuit  is  not  an  order 
"finally  determining  the  rights  of  the  parties, " 
and  "deemed  to  have  been  excepted  to"  within 
Ck)de  Civil  Proo.  Cal.  %  647:  but  error  in  granting 
a  nonsuit  is  aa  error  in  law,  and  must  l)e  ex- 
cepted to. 

Department  1.  Appeal  from  superior 
court.  Los  Angeles  county;  W.  P.  Wade, 
Judge. 

Oraff&  Creighton,  for  appellant.  Smith, 
Winder  &  Smith,  for  respondent. 

Paterson,  J.  The  court  below  gran  tea 
a  motion  for  nonsuit,  and  Judgment  tol- 
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lowed  tor  the  defendant.  The  plaintiff 
took  no  exception  to  the  ruling.  It  is 
claimed  that  no  exception  waB  necesRary, 
but  it  has  been  several  times  decided  that 
an  error  in  granting  a  nonsalt  is  an  error 
In  law,  and  must  be  excepted  to.  It  is 
nnnecessary,  therefore,  for  us  to  consider 
the  argument  for  counsel  of  appellant  in 
support  of  hie  contention  that  the  order 
granting  a  nonsuit  is  an  order  "  finally  de- 
termining the  rights  of  the  parties, "  and' 
"deemed  to  have  been  excepted  to"  under' 
section  647,  Code  Civil  Froc.  Judgment 
affirmed. 

TVe  concur:    Wohks,  J. ;  Fox,  J. 


8»  Cal.  342 

BuRKLSON  ▼.  Northwestern  Mut.  Lifb 

I.vs.  Co.     (No.  12,924.) 
(Supreme  Court  of  California.    Nov.  7,  1890.) 

Ck>IITKACTS — C30N9TKUCTIOS. 

1.  The  contract  of  an  insurance  agent,  with  the 
company,  specified  the  duration  of  the  agency, 
and  the  commissions  to  be  received  on  premiums, 
and  that  the  agent  should  receive  a  certain  com- 
mission on  renewal  premiums  "while  he  retained 
the  agency,  and  no  longer, "  and  that  the  agency 
might  be  terminated  by  the  company  at  any  time 
for  his  failure  to  account  for  moneys  collected. 
Before  the  expiration  of  the  agency,  the  {parties 
entered  into  another  contract,  in  which  it  was 
agreed  that  the  agent  should  give  up  part  of  his 
original  territory,  but  should  receive  a  certain 
per  cent,  on  all  renewal  premiums  collected  dur- 
ing the  continuanoe  of  the  original  contract.  This 
right  to  the  peroentage  on  the  renewal  pi-emiums 
the  agent  assigned  to  plaiutifC,  and  shortly  after- 
wards his  agency  was  tei-minated  by  the  com- 
mny,  because  of  a  shortage  in  his  accounts. 
Meld,  in  an  action  by  plaintiff  to  recover  the  re- 
newal premiums  stipulated  for  in  the  second  con- 
tract, that  it  was  simply  a  modlhcation  of  the 
original,  and  that  no  renewal  premiums  were 
payable  under  it  after  the  termination  of  the 
agency  under  the  original. 

2.  But  the  commissions  on  the  ^emiums 
earned  and  actually  due  before  the  termination  of 
the  agency  are  recoverable,  subject  to  set-oft  of 
the  ageat's  indebtedness  to  the  company. 

Department  1.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
John  Hu.nt,  Judge. 

C.  E.  K.  Royce,  for  appellant.  T,  L  Ber- 
gin,  for  respondent. 

Works,  J.  On  the  3rd  day  of  March, 
1885,  the  respondent,  an  insurance  com- 
pany, entered  into  a  contract  with  one 
Abbott,  by  which  it  appointed  said  Ab- 
bott Its  agent  in  the  state  of  (California, 
and  agrct'd  to  pay  him  certain  commis- 
sions on  premiums  collected  on  insurance 
business  done  by  him,  and  1%  per  cent, 
cumnilssions  on  renewal  premiums,  ob- 
tained under  a  certain  contract  of  the  re- 
spondent, and  certain  other  agents,  and 
under  the  contract  with  Abbott.  This 
eouimission  on  renewal  premiums  was  to 
be  paid"  while  he  retained  the  agency, and 
no  longer. "  In  conBideration  of  the  pay- 
ment of  these  commissions,  the  agent  stip- 
ulated to  "devote  his  entire  time,  energy, 
and  fibility  to  soliciting  applications,  col- 
le<'ting  premiums,  and  otherwise  promot- 
ing the  interests  of  the  company,"  and 
bound  himself  to  malce  reports,  each 
month,  of  the  business,  and  pay  to  the  re- 
spondent all  moneys  by  him  collected  up 


to  th«  time  ot  maldng  such  report,  less  his 
commissions.  Tbecontract  provided  that 
It  should  terminate  on  the  1st  day  ot  June, 
1892,  unless  sooner  terminated  by  the  com- 
pany, through  its  proper  officers,  for  a 
failure  or  neglect  of  the  agent  to  lieep  and 
perform  any  of  the  stipulations  therein, 
and  also  contained  this  clause:  "A  failure 
or  neglect  to  malce  reports  or  pay  over 
moneys  belonging  to  the  said  company, 
according  to  the  conditions  of  this  con- 
tract, shall  be  considere<l  good  and  suffi- 
cient reason  for  closing  this  agency  at  any 
time,  without  notice,  anything  in  this  con- 
tract to  the  contrary  notwithstanding. " 
It  was  also  stipulated:  "And  it  is  further 
understood  and  agreed  that,  upon  the  dis- 
continuance of  this  contract  in  any  way, 
!  all  interest  of  said  agent  in  tiiis  contract 
In  commission  on  premiums  shall  revei-t 
back  to  the  company,  except  as  above 
mentioned,  and  upon  tlie  deferred  semi-an- 
nual and  quarterly  premiums  on  new  busi- 
ness, unless  it  Is  otherwise  specially 
agreed."  On  the  littb  day  of  April,  1S8G, 
the  same  parties  entered  into  another  con- 
tract as  follows:  "For  value  received, 
and  in  consideration  of  retaining  the  re- 
mainder of  any  contract  with  the  North- 
western Mutual  Life  Insurance  Company, 
under  date  of  March  3, 1885, 1  hereby  re- 
lease and  relinquish  to  the  said  company 
all  of  my  right,  title,  and  interest  in  and 
to  so  much  ot  the  territory  mentioned  in 
the  said  contract  asisdescribed  asfollows, 
to- wit:  Ail  that  portion  of  the  state  of 
California  that  is  north  of  and  includes  the 
counties  of  Monterey,  Tulare, and  Inyo, so 
that  the  field  hereafter  covered  by  my  said 
contract  shall  comprise  and  consist  only 
of  such  portion  of  tlie  state  of  California 
as  is  south  of  said  counties;  and  I  hereby 
consent  and  agree  that  such  of  the  seven 
and  one-half  per  cent.  (7Ji  per  cent.)  re- 
newals as  are  mentioned  in  said  contract, 
and  are  situated  in  the  territory  hereby 
released  and  relinquished,  may  hereafter, 
during  the  continuance  ot  my  said  con- 
tract, be  collected  by  the  said  company, 
in  such  manner  as  it  may  elect,  making  to 
me  quarterly  statements  ot  said  collections 
so  made,  and  paying  me  or  to  my  order 
live  and  one-half  per  cent.  (5)^  per  cent.) 
on  the  same,  during  thecontinuanceof  the 
said  contract."  Un  the  23d  day  of  April, 
1886,  Abbott  assigned  to  the  plaintiff  in 
this  action  his  right  to  receive  the  Xt%  per 
cent,  commissions  provided  for  in  this 
last  contract,  and  this  action  is  to  recover 
said  commissions,  and  for  an  accounting. 
The  defendant  answered  by  setting  up 
the  two  contracts  above  mentioned,  and 
alleging  that,  previous  to  the  month  of 
September,  1S«6,  Abbott  became  a  defaulter 
in  bis  accounts  with  the  defendant,  and 
failed,  on  request,  to  pay  over  large  sums 
of  money  collected  by  him  as  such  agent, 
under  said  contracts,  and  that  ou  the  16th 
day  of  September,  1886,  the  defendant,  by 
reason  of  such  failure,  default,  and  neg- 
lect, terminated  said  agency,  and  that  .Ab- 
bott had  never  since  that  time  acted  as 
such  agent.  It  is  further  averred  In  the 
'  answer  that  on  the  1st  day  of  September, 
\  18S6,  Abbott  was  indebted  to  the  defend- 
[  ant,  on  account  of  collections  made  by 
I  him,  as  such  agent,  and  not  paid  over,  io 
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the  Bum  of  $2,i!53.70;  that  the  whole 
amunnt  of  renewal  premiums  collecteO  by 
the  flefendant  unOerBUld  contracts  nince 
the  loth  of  April,  ]8«6,  was  $10,770,  and  a 
percentage  of  53*  Pfci"  cent,  thereon  amount- 
ed to  fr)92.  The  court  below  found  the 
factB  BubBtantlally  as  alleged  In  the  an- 
Bwer,  and  rendei-ed  judgnieut  for  the  de- 
fendant. The  plaintiff  appeals  on  the 
jodgment  roll. 

The  whole  queBtion  as  to  the  right  of 
the  plaintiff  to  recover  depends  upon  the 
construction  and  legal  effect  to  be  given 
to  the  two  contracts  above  mentioned. 
The  appellant  contends  that  the  contract 
of  .\pril  15, 1886,  by  which  Abbott  was  to 
receive  5^  per  cent,  commlaslons  on  renew, 
al  premiums,  collected  by  th3  defendant, 
in  territory  thereby  surrendered  by  Ab- 
bott, was  a  separate  and  distinct  con- 
tract; that  it  gave  Abbott  the  commls- 
slonB  provided  for,  abBOlutely ;  that  such 
right  was  not  In  any  way  affected  by  the 
termn  of  the  original  contract,  or  the  de- 
fault or  neglect  of  Abbott  to  comply  with 
ItB  requirements,  or  the  termination  of  his 
agency  thereunder;  and  that  the  plaintiff 
took  the  same  absolute  right  to  such  com- 
missions by  the  assignment  of  Abbott  to 
him.  On  the  other  hand,  the  respondent 
takes  the  ground  thattbe  second  contract 
waB  only  a  modification  of  the  original 
contract,  by  which  the  territory  over 
which  Abbott  was  to  act  as  agent  was 
limited,  and  his  commissions  on  renewal 
business  were  reduced,  In  consideration 
of  the  fact  that  the  defendants  were  to 
collect  the  same;  that  the  two  contracts 
must  be  taken  and  construed  as  one; 
that  so  construed,  all  right  of  Abbott  to 
commissions  was  cut  off  and  forbidden  by 
bis  violation  of  the  original  contract,  and 
the  consequent  termination  of  his  agency. 
We  do  not  entirely  agree  with  the  conten- 
tion of  either  of  the  parties;  but  It  1b  quite 
clear  to  our  minds  that  these  two  con- 
tracts must  be  taken  and  construed  to- 
gether. The  last  contract  did  not  super- 
sede the  first,  hut  only  modified  It  In  cer- 
tain particulars.  Dnderthe  flrstcontrnct. 
Abbott  became  the  agent  of  the  defendant 
for  the  whole  of  the  state  of  Cnllfornla, 
and,  as  to  the  commissions  here  In  contro- 
versy, he  was  to  receive  7)i  per  cent.  By 
the  new  contract,  the  territory  of  his 
agenc.v  was  limited  to  a  part  of  the  state. 
He  could  take  no  new  insurance  in  the 
territory  excluded  from  his  agency.  But 
bis  right  to  commissions  on  renewal  pre- 
miums wuB  preserved,  but  reduced  to  5Ji  per 
cent.,  in  consideration  of  the  fact  that  col- 
lections thereof  were  to  be  made  by  the 
company.  In  all  other  respects  the  orig- 
inal contract,  so  far  as  It  affects  this  case, 
remained  in  full  force.  Therefore,  as  the 
original  contract  limited  the  right  of  Ab- 
bott to  receive  commissions  to  the  time 
he  should  continue  to  bo  the  agent  of  the 
defendant  thereunder,  the  right  to  receive 
the  reduced  commission,  under  the  modifi- 
cation of  the  contract,  was  limited  in  like 
manner.  When  the  original  contract  of 
agency  terminated,  the  right  to  receive 
these  commissions  terminated  also;  and 
It  appearing  that  the  agent  had  become  a 
defaulter,  and  by  reason  of  his  defalcation 
was  Indebted  to  the  defendant  In  a  sum 
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greater  than  the  amount  due  him  for  com- 
mlHshms,  he  could  not  have  recovered.  If 
he  could  not  have  recovennl  thecommls- 
Hlons,  certainly  the  plaintiff  could  not  re- 
cover as  his  assignee.  His  rights  were  no 
betterthan  the  rlghtsof  his  assignor,  where 
they  were  expressly  defined,  and  limited 
by  the  terms  of  the  contract  under  which 
the  commissions  were  earned.  So  far  we 
agree  with  the  contention  of  the  respond- 
ent, but  we  find  no  warrant  in  the  con- 
tract for  the  position  taken  by  the  re- 
spondent that,  by  the  termination  of  the 
original  contract,  all  right  of  Abbott  or 
the  plaintiff,  as  his  assignee,  to  commis- 
sions was  forfeited.  Undoubtedly,  this 
was  the  case  as  to  any  and  all  buBlnet« 
done  after  the  termination  of  the  contract, 
but  we  think  It  was  not  so  as  to  business 
already  done,  and  where  commissions  had 
been  earned  before  the  contract  ceased  to 
exist.  Therefore,  as  to  any  renewal  pre- 
miums upon  which  Abbott  would  have  been 
entitled  to  his  5%  per  cent,  commissions 
before  and  at  the  time  the  contract  was 
terminated,  or  rather,  at  the  time  of  any 
violation  of  the  terms  of  the  contract 
which  authorised,  and  for  and  on  account 
of  which  It  was  terminated,  Abbott  would 
have  been  entitled  to  recover,  subject, 
however,  to  any  Indebtedness  on  his  part 
to  the  defendant,  growing  out  of  his  agen- 
cy under  the  contract,  and  Its  subsequent 
modification.  Therefore,  if  the  amount 
of  Abbott'slndebtedness  bad  not  equalled, 
or  exceeded,  the  amount  of  the  commlB- 
sions  actually  due  before  the  defalcation 
for  which  the  cfmtrnct  was  terminated  oc- 
curred, plaintiff  would  have  been  entitled 
to  Judgment.  As  It  was,  however,  he 
was  not  entitled  to  recover,  and  the  judg- 
ment of  the  court  below  was  right.  After 
the  cause  was  at  issue,  but  before  trial, 
the  plaintiff  filed  a  supplemental  complaint 
Betting  up  that  the  defendant,  since  the 
commencement  of  the  action,  collected  re- 
n  ;wal  premiums  to  the  amount  of  925,000. 
upon  which  the  plaintiff  was  entitled  to 
5%  per  cent,  commissions.  A  demurrer  to 
this  complaint  was  sustained,  and  this.  It 
Is  contended,  was  error.  But,  as  we  con- 
strue the  contracts  abovesetout,the  com- 
missions claimed  in  this  complaint  were 
collected  by  the  defendant  after  the  ter- 
mination of  the  original  contract,  and 
neither  Abbott  nor  the  plaintiff  were  enti- 
tled to  any  commissions  thereon.  There- 
fore the  demurrer  was  properly  sustained. 
Judgment  affirmed. 

We  concur :    Patkrson,  J. ;  Fox,  J. 


at  caL  Its 
Stratto.v  v.  Cai.ifor.via  Land  &  Timber 

Co.  ft  al.     (No.  13,568.) 
{Supreme  Court  of  California.    Nov.  7,  1890.) 

Implied  Tbusts— Rights  of  Vbkdob  usdek  Land 
costbact. 
1.  A  vendee  tinder  a  land  contract,  who  had 
in  fact  obtained  the  contract  as  af^nt  for  a  land 
company,  assi^ed  It  to  the  company's  manager, 
and  also  executed  a  subcontract:  in  which  he 
agreed  to  convey  the  land  to  the  company.  The 
vendoe  paid  one  installment  of  the  purchase  price, 
and  the  company's  manager  paid  the  second, — 
both  with  the  company's  funds.  Held,  that 
these  facta  did  not  raise,  an  in^lied  trust  in  the 
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land  In  fbror  of  the  comi>any,  as  against  the  yen- 
dor,  who  had  dealt  with  the  vendee  and  the  man- 
ager in  their  individual  capacities  only,  without 
knowledge  either  of  their  relation  to  the  com- 
pany or  of  tlie  fact  that  the  money  paid  on  the 
contract  belonged  to  the  company,  and  who  had, 
in  good  faith  and  for  value,  obtained  from  them 
a  release  of  all  their  rights  to  the  land  after  a 
default  in  the  payment  of  the  third  installment. 

2.  The  mere  fact  that  the  vendor  had  knowl- 
edge of  the  ezistenoe  of  the  subcontract  in  which 
the  vendee  agreed  to  reconvey  to  the  company 
was  not  sufficient  to  ^t  the  vendor  on  inquiry, 
80  as  to  charge  him  with  knowledge  of  the  com- 
pany's rights  when  he  procured  the  release  from 
the  vendee  and  the  company's  manager. 

3.  After  the  default  in  the  third  installment 
the  vendor  tendered  to  both  the  vendee  and  the 
manager  of  the  company  a  sufficient  deed  of  the 
land,  and  demanded  of  each  of  them  the  balance 
due  him,  which  they  neglected  and  refused  to 
pay.  Subsequently,  the  company  was  adjudi- 
cated insolvent,  and  an  assignee  appointed. 
Afterwards,  on  proceedings  to  foreclose  a  trust- 
deed,  a  receiver  of  its  property  was  also  appoint- 
ed. Neither  the  company  nor  any  of  its  repre- 
sentatives in  these  proceedings  over  tendered  the 
unpaid  purchase  money,  or  ofllered  to  perform  the 
contract  of  sale.  Held,  that  the  venclor  was  lus- 
tifled  in  treatin^^  the  contract  as  abandoned,  and 
that  he  was  entitled  to  a  decree  quieting  bis  title 
to  the  land  as  against  the  company  and  its  rep- 
resentatives, without  the  repayment  of  any  of  the 
pnrohase  money  received  by  him  under  tiie  con- 
tract 

CummlsBlonera'declBfon.  In  bank.  Ap- 
peal from  superior  court,  Plumas  county; 
G.  G.  Clodqh,  Judge. 

Craig  &  Meredith  and  Pillsbnry&  Bland- 
ing,  for  appellants.  FredericicS.  Stratton, 
for  respondent. 

Gibson,  O.  The  plaintiff  brouKht  this  ac- 
tion to  quiet  his  title  to  4,(HK)  acres  of  land 
situate  in  Plumas  county.  All  the  defend- 
ants defaulted  except  Jacob  Goldberg, 
Charles  M.Fry,  A.  F.  Higglns,  Hugh  Craig, 
and  Charles  Kohler.  Of  the  latter,  Gold- 
berg filed  a  disclaimer,  and  the  others  filed 
anB>verB  and  cross-complaints,  to  which 
the  plaintiff  answered,  putting  in  issue  the 
new  matter  set  up  in  each.  Fry  and  Hlg- 
gins,  in  their  cross-complaint,  claimed  un- 
der a  deed  of  trust  executed  to  themselves, 
and  one  Charles  Kohler,  by  the  California 
Land  &  Timber  Company,  to  secure  cer- 
tain amounts  and  obligations  due  from 
the  company  to  various  persons  and  cor- 
porations, and  also  to  secure  a  loan  not 
exceeding  f  100,000,  that  the  company  was 
at  the  time  negotiating  tor.  Craig,  in  hie 
cross-complaint,  claimed HB  receiver  In  an 
action  brought  by  Fry  and  Higgins,  as 
such  trustees,  in  the  United  States  circuit 
court  of  the  ninth  Judicial  district,  and 
Kohler,  in  his  cross-complaint,  claimed  as 
assignee  In  insolvency  of  the  California 
Land  tc  Timber  Company.  Judgment 
passed  for  the  plaintiff  against  ail  of  the 
defendants,  and  those  of  the  defendants 
who  filed  answers  and  cross-complaints 
bring  this  appeal  from  the  judgment 
against  them,  and  an  order  denying  them 
a  new  trial. 

On  March  15, 1886,  an  agreement,  which 
is  referred  to  in  the  record  as  Exhibit  A, 
was  made  between  the  plaintiff  and  one 
W.C.  Roberts,  whereby  the  plaintiff  agreed 
to  sell  and  Roberts  to  buy  the  laml  in  con- 
troversy for  9S  per  acre,  payable  in  the  fol- 
lowing installments:    25    cents  per  acre 


apon  signing  the  agreement;  $1.25  per  acre 
on  or  before  April  1, 1886;  and  the  remain- 
ing $1.50  per  acre  one  year  from  the  date 
of  the  agreement,  with  interest  on  the  last 
installment,  at  the  rate  of  6  per  cent,  per 
annum:  provided,  however,  that  the  last 
Installment  should  not  be  payable  nntil 
plaintiff  should  be  able  to  convey  to  Rob- 
erts, or  his  assignees,  a  clear  title  to  the 
land  based  upon  patents  from  the  United 
States,  or  this  state,  which  he  was  to  ac- 
quire within  two  years  from  the  date  of 
the  contract;  and  provided  also  that,  in 
case  of  non-payment  by  said  Roberts  of 
an,y  of  the  purchase  money,  according  to 
the  terms  of  the  agreement,  the  party  in 
default  should  not  be  liable  to  the  other 
party  in  damages  for  such  default,  and  the 
remedy  of  the  iiarty  injured  should  consist 
only  of  the  right  to  cancel  the  agreement, 
and  refund,  with  interest,  or  retain  all  the 
moneys  paid  under  the  agreement,  as  the 
case  might  be.  This  contract  was  entered 
into  by  Roberts  at  the  reciuest  of  A.  T. 
Nation,  who  at  the  time  was  the  manager 
and  also  a  director  of  the  California  Land 
&  Timber  Company,  and  immediately  after 
it  was  executed  Roberts  made  a  separate 
and  independent  contract  with  the  Cali- 
fornia Land  &  Timber  Company  to  sell  to 
it  the  same  land  for  $5  per  acre,  $3  per  acre 
payable  iu  three  several  installments,  upon 
the  payment  of  which  Roberts  was  to  con- 
vey the  land  tothecompany.and  thelatter 
in  return  was  to  giveto  Roberts  its  note  se- 
cured by  mortgage  on  the  same  land  for 
the  remaining  sum  of  $2  per  acre,  payable 
three  years  from  the  date  of  the  contract, 
with  interest  thereon  from  the  said  date 
at  8  per  cent,  per  annum,  payable  semi-an- 
nually, all  subject,  however,  to  Roberts' 
ability  to  acquire  clear  title  to  the  land, 
based  upon  pa  tents  from  the  United  States 
or  this  state.  This  contract  is  referred  to 
in  the  record  as  Exhibit  B.  Upon  the  ex- 
ecution of  Exhibit  B,  Roberts,  at  the  re- 
quest of  A.  T.  Nation,  assigned  to  him  Ex- 
hibit A,  subject  to  Exhibit  B,  and  assigned 
the  latter  to  him  also,  and,  thereafter,  on 
the  20th  September,  1887.  A.  T.  Nation,  In 
consideration  of  $1,  assigrned  to  his  broth- 
er, O.  M.  Nation,  all  the  rights  and  bene- 
fits he  acquired  by  his  assignments  from 
Roberts.  Roberts,  In  making  Exhibit  A, 
and  in  assiguing  thesameto  A.  T.  Nation, 
it  appears,  acted  solely  for  and  at  the  re- 
quest of  the  latter.  Of  this  the  plaintiff 
had  no  notice,  but  dealt  with  Roberts  in 
his  individual  capacity  alone,  and  had  no 
reason  to  believe  that  Roberts  was  acting 
otherwise.  The  first  installment  nnder 
Exhibit  A,  was  paid  by  Roberts,  and  the 
second  by  A.  T.  Nation.  Both  lustailments 
were  in  fact  paid  with  the  moneys  of  the 
California  Land  &  Timber  Company,  bnt 
plaintiff  did  not  have  either  notice  or 
knowledge  of  tiie  tact.  Nor  did  he  have 
either  notice  or  knowledge  or  any  reason 
to  believe  that  A.  T.  Nation  acted  for  any 
one  but  himself.  On  January  31, 1887,  the 
California  Land  &  Timber  Company  ex- 
ecuted the  deed  of  trust  above  mentioned, 
by  which  it  conveyed  all  Its  property  to 
the  defendants  Fry  and  Higgins  and  an- 
other, who  accepted  the  trust;  and  the 
sum  of  $25,000  was  advanced  to  the  com- 
pany by  Fry  and  Higgins  pursuant  to  the 
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trust.  In  July,  1887,  the  plaintiff  procured 
Btate  patentHto  theland  Inquestion;  and, 
not  having  either  notice  or  knowledge  of 
the  Interetit  of  any  one  else  in  the  land,  he 
In  the  Hame  month  notified  Roberts  and 
A.  T.  Nation  that  he  had  procured  patents 
to  the  land, and  at  the  same  time  tendered 
them  a  sutilclent  deed  thereto  and  de- 
manded ol  each  the  balance  due  under 
Exhibit  A,  which  demand  they  each  nes- 
leeted  and  refused  to  comply  with.  Said 
Nation,  though,  notified  thecompany  and 
its  principal  stockholders  of  the  demand, 
and  endeavored  to  procure  the  amount 
due  plaintiff  under  said  exhibit,  and  was 
assured,  from  time  to  time,  by  persons 
connected  with  the  company  that  the 
money  would  be  paid.  These  assurances 
Nation  repeated  to  the  plaintiff,  without, 
however,  notifying  or  suggesting  to  him 
that  the  company  claimed  or  had  any  in- 
terest under  Exhibit  A.  Fry  and  Higgins 
-were  also  notified  by  A.  T.  Nation  of  the 
demand  of  plaintiff,  but  the.v  never  noti- 
fied plaintiff  that  they  or  the  company 
claimed  or  bad  any  interest  under  the  said 
exhibit.  In  November  of  the  same  year 
thecompany  was,  by  the  superior  court 
of  the  city  and  county  of  San  Francisco, 
adjudged  to  be  Insolvent,  and  the  defend- 
ant Kohler  was  a^jpointed,  and  he  duly 
qnalified  as  assignee  of  all  the  estate  of 
the  insolvent  company.  Thereafter, on  or 
about  January  4, 1888,  in  an  action  brought 
in  the  United  States  circuit  court,  in  and 
for  the  ninth  Judicial  district,  by  Fry  and 
Hlgglns,  astrustees,  against  thecompany, 
the  defendant  Craig  was  appointed,  and 
he  duly  qualified  as  receiver  of  all  theprop- 
erty  of  the  company.  February  28, 1888, 
plaintiff  procured  from  Boberts,  in  consid- 
eration of  95()  paid  to  him,  a  release  and 
qnitclatm  of  all  his  interest  In  the  premises 
in  question,  and  a  cancellation  of  Exhibit 
A;  and,  on  March  the  20th  of  the  same 
year,  he  procured  from  A.  T.  Nation,  in 
consideration  of  9750  paid  to  him,  a  sim- 
ilar release  and  quitclaim  of  all  his  inter- 
est in  the  said  premises.  The  several  posi- 
tions of  the  appellants  are  that  Fry  and 
HIgginsare  the  owners  under  the  trust- 
deed  of  whateverinterest thecompany  ac- 
quired in  the  land;  thatCraig,  as  receiver, 
is  entitled  to  the  possession  of  the  land; 
and  that  Kohler,  as  assignee.  Is  entitled  to 
all  that  may  remain  of  the  property  or  the 
proceeds  thereof,  after  the  objects  of  the 
trust-deed  are  satisfied.  And  they  con- 
tend that,  as  Exhibit  A  was  entered  Into 
by  Boberts  at  the  request  of  A.  T.  Nation, 
who  was  at  the  time  the  general  manager 
of  the  California  Land  &Timber Company, 
and  as  the  money  paid  under  such  con- 
tract was  the  money  of  the  company,  a  re- 
sulting trust  arose  in  favor  of  the  com- 
pany, and  Boberts  thereby  became  the 
trustee  of  the  company;  but  as  plaintiff. 
In  making  Exhibit  A  with  Boberts,  and  in 
receiving  the  first  installment  of  money 
thereunder  from  him,  and  In  receiving  the 
second  installment  of  money  under  the 
same  contract  from  A.  T.  Nation,  denlt 
with  them  In  their  individual  capacities 
unly,  and  had  no  knowledge  of  their  rela- 
tions to  each  other  or  to  the  company,  or 
that  the  money  paid  by  them  to  him  be- 
longed to  the  company,  It  la  clear  that, 


whatever  implied  trust  may  bare  been  cre- 
ated in  favor  of  the  company  as  against 
Boberts  and  Nation,  Itcould  not  affect  the 
plaintiff.  When  Exhibit  A  was  executed, 
and  the  first  two  payments  made  under  it, 
the  plaintiff,  it  seems,  had  no  knowledge 
of  the  existence  of  the  company,  and  there 
appears  to  have  been  some  grave  reason, 
according  to  the  testimony  of  A.  T.  Na- 
tion, for  concealing  the  fact  that  the  com- 
pany was  to  receive  the  land  ultimately. 
Whatever  the  reason  was,  it  seems  that 
plaintiff  never  knew  or  was  notified  of  the 
interest  of  the  company  in  the  land  until 
the  cross-complaint  of  defendant  Craig  as 
receiver  was  filed,  which,  of  course,  was 
subsequent  to  the  time  he  had  procured 
the  releases  from  Boberts  and  A.  T.  Na- 
tion. The  plaintiff,  as  we  have  seen,  upon 
obtaining  title  from  the  state,  notified 
Boberts  and  A.  T.  Nation  of  the  fact,  and 
tendered  them  a  deed,  and  demanded  from 
each  of  them  the  balance  due  him  under 
Exhibit  A,  but  they  did  not  act  upon  it. 
The  same  demand  upon  the  same  parties 
was  several  times  repeated,  but  without 
effect ;  and,  although  A.  T.  Nation  reported 
these  demands  to  the  company  and  its 
principal  stockholders,  neither  the  com- 
pany nor  any  one  for  it  ever  notified  the 
plaintiff  that  it  claimed  any  interest  In  the 
land  under  Exhibit  A.  In  view  of  all  the 
foregoing  facts,  we  think  the  plaintiff 
acted  in  good  faith  in  obtaining,  for  vala- 
able  considerations,  the  n^leases  from  Bob- 
erts and  A.  T.  Nation.  He  certainly  did 
not  have  notice  or  knowledge  of  the  clr- 
cnmstances  that  may  have  created  an  im- 
plied trust  in  favor  of  thecompany  against 
Boberts  and  A.  T.  Nation.  The  releases 
so  obtained, extinguished  the  equitable  in- 
terest in  the  land  which  Boberts  acquired 
by  virtue  of  Exhibit  A,  and  the  plaintiff, 
having  retained  the  legal  title,  thereb.v  be- 
came the  legal  and  equitable  owner  of  the 
lands  as  completely  as  though  Exhibit  A 
had  never  been  executed  and  partly  per- 
formed. Winton  V.  Spring,  18  Cal.  452; 
Jennisons  v.  Leonard,  21  Wall.  309. 

It  is  further  contended  that,  assuming 
plaintiff  had  neither  notice  nor  knowledge 
of  the  capacities  in  which  Boberts  and  A. 
T.  Nation  acted  in  relation  to  Exhibit  A, 
still,  as  plaintiff  did  have  knowledge  of  the 
execution  of  Exhibit  B  by  Boberts  to  the 
company  before  he  acquired  the  release  of 
ail  rights  and  interests  under  Exhibit  A 
from  Boberts  and  his  assignee,  Q.  M.  Na- 
tion, such  fact  was  sufficient  to  put  him 
upon  inquiry,  which,  if  pursued,  would 
have  disclosed  the  company's  Interest  un- 
der Exhibit  A ;  and,  as  he  did  not  pursue 
It,  he  is  chargeable  with  notice  of  the  com- 
pany's interest,  and  cannot.  In  conse- 
quence, be  regarded  as  an  innocent  pur- 
chaser of  the  interest  acquired  by  the  re- 
lease from  Boberts  and  A.  T.  Nation.  The 
plaintiff  only  bad  knowledge  of  the  execu- 
tion of  the  subcontract.  Exhibit  B.  He 
knew  nothing  beyond  its  terms.  It  was 
a  separate  and  independent  contract  be- 
tween Boberts  and  a  third  person,  with- 
out any  reference  therein  to  Exhibit  A, 
and  he  was  not  required  to  take  any  no- 
tice of  it.  Boberts,  as  his  vendee,  could 
make  any  contract  for  the  sale  of  the  land 
to  any  third  person  that  he  might  desire^ 
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but  Kuberta,  as  such  vendee,  could  not,  by 
contracting  to  sell  the  same  land  to  an- 
other, create  a  privity  of  contract  or  es- 
tate between  bucIi  eabvendeeand  the  orif;- 
inal  vendor,  witliout  aHsigDinK  his  Inter- 
est in  whole  or  in  part  under  the  orie- 
Inal  contract.  His  vendor  would,  with- 
out such  an  assignment  and  notice  of  It 
to  hhu,  be  entitled  to  stand  upon  his  con- 
tract with  his  vendee,  regardless  of  any 
subcontract  the  latter  might  make.  Will- 
ard  V.  Taylor,  8  Wall.  571.  This  being  so, 
how  could  the  bare  knowledge  ot  the  eon- 
tract,  Exhibit  B,  made  by  Roberts,  put 
the  plaintiff  upon  inquiry,  as  to  the  trua 
relation  ot  Boberts  to  the  company?  Ot 
course  it  would  be  different  if  Roberts 
had,  as  already  remarked,  assigned  Ex- 
hibit A  to  tbe  company,  and  such  assign- 
ment had  been  brought  to  the  knowledge 
of  the  plaintiff ;  but  that  is  not  the  case 
here.  There  was,  as  found  by  the  court, 
no  assignment  of  Exhibit  A  to  the  com- 
pany. 

Appellants,  however,  claim  that  Rob- 
erts' subcontract.  Exhibit  B.  operated  as 
an  assignment  to  the  company  of  all  tbe 
luterest  he  acquired  by  Exhibit  A.  This 
may  have  been  so,  as  fur  as  Roberts  and 
A.  T.  Nation  were  concerned,  in  view  ol 
the  circumstances  under  which  they  acted, 
and  the  ownership  of  the  money  used  by 
them,  but  certainly  not  as  to  the  plaintiff, 
who  appears  to  have  acted  all  through 
the  matter  in  entire  Ignorance  of  those 
tacts.  Since  this  was  the  case.  Exhibit  B 
could  no  more  ojterate  as  an  assignment 
of  Exhibit  A  than  any  mere  subcontract; 
by  a  vendee  to  sell  the  same  premises ;  for 
an  agreement  for  the  subsale  of  the  same 
premises  will  not  make  the  subvendee  as- 
signee ot  the  original  contract.  Willard 
V.Taylor, supra; 2 Dart, Vend.  (4th  Ed.) 925. 

It  is  also  argued  tor  tbe  appellants  that 
when  a  vendee  is  in  default,  so  that  tbe 
vendor  may  elect  to  rescind  the  contract, 
he  must.  In  order  to  effect  a  rescission  of 
It  In  an  action  like  the  present  one,  restore 
to  the  vendee  all  that  he  has  paid  upon 
the  contract.  This  Is  undoubtedly  the 
rule  regarding  the  rescission  of  contracts. 
Civil  Code,  §  1691 ;  Miller  v.  Steen,  30  Cal. 
403;  Bohall  v.  Dlller,  41  Cal.  532;  Hender- 
son v.  Hicks, 58  Cal.  3e4;  Wilson  v.Sturgis, 
71  Cal.  226, 16  Pae.  Rep.  772.  But  this  ac- 
tion was  not  brought  for  the  rescission  of 
a  contract,  which  means  the  nnnuUlng  or 
abrogation  of  it,  and  the  placing  of  the 
riarties  to  It  in  statu  quo.  The  object  ot 
the  action  was  to  quiet  plaintiff's  title  to 
the  land,  under  section  73S  of  the  Code  of 
Civil  Procedure.  Hh  alleged  In  his  com- 
plaint all  that  was  required  under  that 
section,— his  right,  and  the  invasion  of  it, 
vlss.,his  ownership  of  the  land,  and  the  de- 
fendant's unfounded  adverse  claims  re- 
specting it.  It  was  not  Incumbent  upon 
him  to  go  further  and  disclose  the  nature 
of  the  defendants'  several  claims.  That 
was  for  them  to  do,  or  be  precluded  from 
asserting  them  In  any  other  form  of  ac- 
tion. People  V.  Center,  66  Cal.  551,  5  Pac, 
Rep.  263,  and  C  Pac.  Rep.  481.  The  appel- 
lants, however,  elected  to  set  up  their  re- 
spective claims  in  their  cross-complaints. 
Neither  of  the  cross-complaints,  though, 
alleged  facts  which,  it  proved,  would  have 


warranted  a  decree  compelling  the  plain- 
tlfl  to  speciflcally  perform  Exhibit  A. 
There  Is  no  allegation  in  either  of  them  of 
a  tender  of  the  balance  of  the  purchase 
price,  under  Exhibit  A,  by  tbe  California 
Land  &  Timber  Company,  or  any  of  the 
appellants.  Kohler,  the  assignee  of  tbe 
insolvent  corporation  last  named,  alleged, 
as  a  reason  tor  not  tendering  the  remain- 
der ot  the  purchase  money,  that  plaintiff 
had  not  obtained  patents  from  either  the 
United  States  or  this  state,  although  often 
requested  so  to  do,  and  was  therefore  un- 
able to  perform  Exhibit  A  upon  his  part; 
and  that  he  had  never  offered  to  return 
the  money  paid  him  under  said  exhibit  to 
A.  T.  Nation,  Roberts,  or  6.  M.  Nation, 
and  prayed  thai'  plaintiff's  interest  in  the 
lands  be  foreclosed,  and  the  latter  sold, 
and  the  proceeds  applied,  first,  to  the  pay- 
ment of  the  last  installment  due  under  Ex- 
hibit A,  and  the  remainder  delivered  to 
the  said  assignee.  Craig's  (the  receiver's) 
cross-complaint  was  based  upon  the  same 
theory  as  that  of  the  assignee's,  except 
that  he  asked  for  no  aOlrmative  relief. 
Fry  and  Hlggins,  the  trustees,  who  base 
their  claim  of  title  to  or  Interest  in  the 
land  solely  upon  the  assignment  of  Exhib- 
it A  to  the  company,  which  was  in  fact 
not  made,  alleged  in  their  cross-complaint 
that  plaintiff  had  not  furnished  to  Rob- 
erts, the  California  Land  &  Timber  Com- 
pany, or  themselves,  a  clear  title  to  the 
lands  based  on  patents  from  tbe  United 
States  or  the  state  of  California;  that 
they  (the  last-named  defendants)  were 
ready  and  willing,  as  soon  as  such  patents 
should  be  obtained,  to  pay  to  plaintiR  the 
third  installment  due  under  Exhibit  A,  to- 
gether with  interest  thereon;  and  that 
the  United  States  and  this  state  were 
ready  and  willing  to  patent  the  land  to 
plaintiff;  and  prayed  that  they  be  decreed 
tlie  owners  ot  tbe  premises  against  the 
other  defendants,  and  also  the  plaintiff, 
subject,  however,  to  the  latter's  right  to 
the  payment  of  the  third  instnllment  un 
der  the  contract,  before  making  a  convey- 
ance of  the  land  to  them.  Thus  it  should 
appear  that  the  claims  of  the  assignee  of 
the  insolvent  company  and  the  receiver 
were,  by  their  respective  pleadings,  made 
to  depend  upon  the  truth  of  their  allega- 
tions, to  the  effect  that  the  plaintiff  never 
notiflcd  any  ot  the  defendants  of  his  ability 
to  perform,  nor  made  any  offer  to  per- 
form, the  contract  upon  his  part;  and 
that  the  claim  of  the  trustees  Fry  and  Hig- 
gins  was  made,  in  like  manner,  to  depend 
upon  their  allegation  of  the  plaiuti&'a  in- 
ability to  perform  the  contract,  on  ac- 
count of  his  failure  and  refusal  to  obtain 
the  title  stipulated  foi  in  the  contract,  up- 
on the  obtaining  of  which  they  (the  trus- 
tees) were  ready  and  willing  to  pay  the 
remainder  of  the  purchase  price.  Now, 
according  to  the  agreement,  (Exhibit  A,) 
plaintiff  bad  two yearsfrom  March  15, 1886, 
the  date  thereof,  within  which  to  perfect 
his  title  to  the  land  by  procuring  patents 
from  either  the  United  States  or  the  state 
of  Califorula.  This  tbe  court  found  he 
did  do,  in  July,  1887.  which  was  within 
the  time  limited;  and,  during  tbe  same 
month,  notified  Roberts  and  A.  T.  Nation 
of  the  fact,  and  at  the  same  time  tendered 
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f  bem  a  aufflclent  deed  to  tbe  land  and  de- 
manded of  each  of  tbem  the  balance  due 
him  under  Exhibit  A,  which  they  refased 
and  neglected  to  pajr.  Appellants  do  not 
attack  this  finding.  Tndeed,  in  view  of  the 
«vidence{it  coold  not  be  snccesstnlly  as- 
nailed.  This  finding,  then,  negatires  and 
dlspusea  of  the  positions  assumed  byKoh- 
!er,  as  asaisrnee,  and  Craig,  asrecdrer,  and 
upon  Arhlch  they  seem  to  hare  been  will- 
ing that  the  case  should  turn  as  to  them. 
It  also,  in  addition  to  the  further  finding.— 
which  Is  likewise  nnassalied  and  unassaila- 
ble,—that  Fry  and  Higglns  never,  for  them- 
selves or  any  one  else,  demanded  a  deed  to 
the  land,  or  offered,  or  were  ready  or  will- 
ing, to  pay  the  remainder  doe  under  Ex- 
hibit A,  as  effectually  negatives  and  dis- 
poses of  the  main  position  assumed  by 
Fry  and  HIgglns  as  trustees.  They,  In 
their  attempt  to  show  their  derivative 
right  or  title  to  the  land,  by  virtue  of  the 
assignment  of  Exhibit  A  to  the  company, 
completely  failed,  and  also  In  their  at- 
tempt to  show  that  the  plaintiff  was  In 
default.  They,  therefore,  failed  to  prove 
any  title  or  interest  in  the  land  under  Ex- 
hibit A.  AH  that  Craig,  the  receiver, 
could,  In  any  event,  recover  In  the  action 
was  the  poBseesion  of  the  land.  This  ap- 
pears to  be  conceded.  There  was  no  stip- 
ulation in  the  contract.  Exhibit  A,  surren- 
dering the  possession  of  tbe  property  to 
the  vendee;  and,  unless  there  is  such  a 
■tlpnlatlon  in  a  contract  like  tbe  one  men- 
tioned. It  may  be  considered  as  settled  in 
this  state  that  the  vendor  retains  the  pos- 
session nntll  the  legal  title  passes  to  hto 
vendee.  Gaven  v.  Hagen,  16  Cal.  208; 
Oates  T  McLean,  70  CaT.  49, 11  Pac.  Rep. 
489.  Hence,  It  was  necessary  for  Craig  to 
#how,  as  such  receiver,  a  performance  of, 
or  offer  to  perform,  the  contract  by  the 
vendee,  or  his  assigns,  or  himself,  for  the 
benefit  of  the  parties  whom  he  repre- 
sented, as  receiver,  so  that  the  court 
might  have  compelled  the  plaintiff  to  con- 
vey the  legal  title  to  the  proper  party, 
which  would  have  carried  the  right  of  pos- 
session. As  no  such  state  of  facts  was 
shown  to  exist,  we  think  he  failed  to  es- 
tablish any  Interest  in  the  premises. 
Kohler,  as  assignee,  in  addition  to  show- 
ing his  alleged  Interest  In  the  land,  was  re* 
aolred  to  prove  that  tbe  plaintiff  was  in 
efault  before  he  could  demand  that  the 
latter's  Interest  In  It  should  be  foreclosed, 
and  the  land  sold,  and  the  surplus  of  tbe 
proceeds,  over  the  amount  of  the  last  in- 
stallment due  plaintiff,  under  Exhibit  A, 
paid  over  to  him.  Having,  like  his  co-de- 
fendants, failed  to  show  any  interest  In 
the  land,  and  that  the  plaintiff  was  In  de- 
fault, the  relief  he  sought  was  properly  de- 
nied. If  the  several  cross-complaints  had 
alleged  the  facts,  as  they  were  disclosed 
by  the  evidence,  they  would  have  been  in- 
Bufflciemt  to  have  entitled  the  appellants 
to  any  relief.  Hicks  v.  Lovell,  64  Cal.  20, 
and  eases  tliere  cited ;  Oates  v.  McLean, 
snpra;  Pennie  v.  Hildreth,  81  Cal.  127,  23 
Fac.  Rep.  898.  It  is  true  that,  in  an  action 
by  a  vendor  against  a  vendee  to  fore- 
dose  the  latter^  Interest  under  tbe  con- 
tract, wb«ni  the  vendee  Is  merely  In  de- 
fault,—as  was  said  In  Hansbrough  v.  Peck, 
S  WaU.  606,— "the  court  wlU  usually  give 


him  a  day.  If  he  desires  It,  to  raise  money; 
longer  or  shorter  depending  upon  the  pe- 
culiar circumstances  of  the  case. "  But,  as 
we  have  seen,  the  appellants  here,  though 
they  might  have  had  such  an  advantag^e, 
did  not  frame  their  pleading  so  as  to  avail 
themselves  of  it;  bnt,  on  tbe  contrary,  the 
trustees  framed  theirs  so  as  simply  to  de- 
feat the  plaintiff's  action,  and  not  to  ob- 
tain afiBrmatlve  relief  for  themselves,  while 
the  receiver  and  assignee  pleaded  their  own 
Inability  to  complete  tbe  purchase.  This 
state  of  the  pleadings,  considered  In  con- 
nection with  the  evidence,  which  shows 
that,  even  if  the  plaintiff  had  been  cogni- 
sant of  ail  the  facts  which  appellants' claim 
made  the  company  the  real  vendee  under, 
or  assignee  of  Exhibit  A,  the  company,  as 
well  as  all  the  appellants,  were  In  default 
under  that  contract,  and  refused  to  fulfill 
It  upon  their  part,  while  the  plaintiff,  on 
his  part,  was  not  in  default,  but  ready, 
able,  and  willing  to  comply  with  it. 
Therefore,  we  think  it  plain  that  there 
was  no  rescission  of  the  contract  pleaded 
or  shown  by  the  appellants  under  which 
they  could  claim  a  return  of  the  portion 
of  the  purchase  price  paid,  bnt  that  there 
was  a  voluntary  abandonment  upon  the 
part  of  appellants  of  whatever  Interest 
they  may  have  been  entitled  to  under  Ex- 
hibit A.  The  contract  having  been  thus 
abandoned  by  them,  they  cannot  complain 
that  It  results  In  the  retention  by  the 
plaintiff  of  the  amount  paid  unfler Exhibit 
A;  for,  as  was  said  respecting  a  contract 
for  the  sale  of  land  In  Ketchum  v.  Evert- 
son,  18  Johns.  S59,  "It  may  be  asserted 
with  confidence  that  a  party  who  has  ad- 
vanced money,  or  done  an  act  in  part  per- 
formance of  an  agreement,  and  then  stops 
short  and  refuses  to  proceed  to  the  ulti- 
mate conclusion  of  the  agreement,  the 
other  party,  being  ready  and  willing  to 
proceed  and  fulQll  all  his  stipulations  ac- 
cording to  tbe  contract,  has  never  been 
suffered  to  recover  for  what  has  been  thus 
adrancedordone. "  See, also,  Hansbrough 
V.  Peck,  6  Wall.  606,  which  Is  to  the  same 
effect.  Under  the  circumstances  of  tbe 
present  case,  the  following  remarks  of  the 
Hupreme  court  of  Texas,  in  Estes  v. 
Browning,  11  Tex. 237,  are  applicable:  "It 
is  to  be  regretted  that  the  defendants  did 
not.  In  tiie  original  suit,  proffer  payment 
of  tbe  balance  due,  and  demand  title  of  the 
plaintiff.  This  is  the  only  relief  to  which 
they  are  entitled,  and  the  only  condition 
upon  which  they  can  be  extricated  from 
the  embarrassment  occasioned  by  their 
own  default;  and  It  is  further  to  be  re- 
gretted that  they  did  not,  in  this  suit,  by 
their  plea  in  reconvention,  avail  them- 
selves of  the  opportunity  to  tender  per- 
formance and  demand  title.  Their  relusal 
and  neglect  are  diminishing  the  chance  of 
any  relief,  aud,  If  persisted  in,  must  termi- 
nate in  entire  defeat. "  But  It  is  evident  to 
us  In  this  case  that  the  appellants  do  not 
desire  any  further  opportunity  to  comply 
with  the  contract.  Exhibit  A,  upon  their 
part,  for  they  urge  in  their  closing  brief 
that.  In  tbe  event  of  a  reversal,  the  plain- 
tiff's complaint  cannot  be  so  amended  as 
to  change  the  action  to  quiet  title  into 
one  of  foreclosure,  and  therefore  the  said 
complaint  should  be  dismissed.    None  ol 
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the  appellants  werp  parties  to  or  asslgneee 
of  Exhibit.  A.  They  assumed  no  obliga- 
tions under  It  towards  tbe  plaintiff  so  am 
to  brInK  tliemselves  in  privity  with  htm. 
This  beinK  so,  they  acquired  no  rights  un- 
der said  contract,  and.  having  no  rights, 
consequently  there  was  nothing  to  forfeit. 
Their  claims,  however,  operated  as  a  cloud 
upon  the  title  of  plaintiff,  which  he  was 
entitled  to  have  removed  in  this  form  ol 
action.  We  therefore  advise  that  the 
Judgment  and  order  be  aflSrmed. 

We  concur;    Belchrr,  C.  C;  Vanclief, 


Per  Ct'BiAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tho  judgment  and 
order  are  affirmed. 

K  Cal.  538  ~"^~ 

Paulsen  v.  Schcltz  et  a/.    (No.  12,804.) 

(Supreme  Cmirt  of  Calif omUi.    Sept.  10,  1890.) 

AssuMPBTT— Sbbvices  Rekdebbd  —  Kbddotion  or 
Compensation. 

1.  Plaintiff  sued  lor  a  certain  amount  for  serv- 
ices rendered  defendants  as  partners,  and  for  a 
certain  amount  as  assignee  of  a  claim  against 
tliem.  It  was  admitted  that  the  amount  claimed 
as  assignee  was  due,  but  it  was  denied  that  de- 
fendants were  indebted  to  plaintiff  for  services 
in  the  amount  claimed,  but  only  lor  a  certain 
part  of  it;  and  it  was  alleged  that  between  cer- 
tain dates,  while  plaintiff  was  working  for  de- 
fendants at  tlUO  a  month,  he  overdrew  a  certain 
amount,  which  defendants  claimed  should  be  al- 
lowed as  an  offset  to  ]^laintiff'8  claim.  The  only 
issue  was  whether  plaintiff's  salary  had  been  re- 
duced from  $150  per  month  to  flOO  per  month. 
Plaintiff  had  for  a  number  of  years  worked  for 
defendants  for  $150  per  month.  Although  defend- 
ants may  have  contemplated  reducing  his  salary, 
nothing  was  sskid  to  plaintiff  about  it,  and  when 
he  left  their  employment  he  presented  his  ac- 
count to  one  of  uie  partners  showing  a  claim  at 
tbe  rate  of  $160  a  month,  amounting  to  tho  sum 
claimed  in  the  complaint.  Tho  partner  to  whom 
it  was  presented  said  it  was  correct,  and  referred 
him  to  the  other  partner  for  the  money.  When 
presented  to  the  latter,  all  he  said  was  that  he 
had  no  money  to  pay  It.  There  was  no  evidence 
Uiat  plaintiff  had  overdrawn.  Held,  that  a  ver- 
dict ror  the  amount  only  admitted  by  defendants 
to  l>e  due  plaintiff  for  his  personal  services  was 
not  sustained  by  the  evidence. 

2.  In  the  absence  of  evidence  that  it  had  been 
intimated  to  plaintiff  that  hir  salary  would  be 
reduced,  evidence  of  the  amoun*  of  sales,  and  the 
embarrassed  condition  of  defendants'  business, 
during  the  time  it  was  claimed  his  salary  was 
$1U0  per  month,  was  incompetent  to  show  such  re- 
duction. 

Department  2.  Appeal  from  superior 
court,  city  and  county  of  San  Francisco; 
T.  H.  Rearden,  Judge. 

Ben  T.  Rawlina  and  T.  M.  Oament,  for 
appellant.  T.  C.  VanNeaB,tor  respondents. 

Thornton,  J.  Plaintiff  brought  tbla  ac- 
tion to  recover  for  servlcea  rendered  to  the 
defendants  as  copartners,  under  the  style 
of  Schultz  &yon  Bargen,  upon  three  sepa- 
rate causes  of  action.  The  first  was  for 
f393.45,  for  services  rendered  by  himself  to 
the  defendants;  and  tbe  other  two  were 
for  fl60,  resi>eetlvely,  for  services  ren- 
dered to  the  defendants  by  one  Fruden- 
berg  and  one  Knell,  which  demands  they 
respectively  assigned  to  the  plaintiff.  The 
defendants  in  their  answer  denied  that 


tbey  were  Indebted  to  plaintiff  for  services 
rendered  by  him  ]>er8onalIy  to  any  greater 
extent  than  9~6.45,  and  averred  that  be- 
tween January  1, 1884,  and  April  18,  1S.S5, 
the  plaintiff  had,  while  eniployed  by  them, 
at  the  rate  of  $100  a  month,  as  a  book- 
keeper, overdrawn  the  sum  of  $780,  which 
should  be  allowed  them  as  an  offset  to  bis 
elnlm.  A  verdict  for  $76.45  in  favor  of 
plaintiff  was  rendered,  and  a  Judgment 
thereon  rendered.  Plaintiff,  being dissatis- 
fled  with  the  judgment,  appeals  there- 
from, and  also  from  an  order  denying  him 
a  new  trial,  for  the  reasons  that  the  evi- 
dence Is  insuBlcient  to  sustain  the  verdict, 
and  that  certain  prejudicial  errors  of  law 
were  committed.  At  the  trial  it  was  con- 
ceded that  the  amounts  plaintiff  sued  for 
as  assignee  were  due,  and  that  the  only 
issue  in  the  case  was  as  to  whether  the 
salary  of  the  plaintiff,  as  book-keeper  for 
the  defendants,  had  been  reduced  from 
$150  per  month  to  $100  per  month,  and.  It 
BO  reduced,  when  the  reduction  was  made. 
The  evidence  shows,  without  conflict,  that 
the  plaintiff  worked  for  the  defendants  for 
a  number  of  years  as  book-kc«;per,  for  an 
agreed  salary  ot  $150  per  month ;  and  that, 
while  the  defendants  may  have  contem- 
plated reducing  It  to  the  sum  of  $100  per 
month  on  and  from  January  i,  1884.  to 
April  18, 1885,  which  would  make  a  diSer- 
ence  to  the  extent  of  the  araonnt  they 
claim  he  overdrew  his  salary,  no  such  re- 
duction was  In  fact  made,  or  intimation 
of  it  given  to  the  plaintiff.  When  be  left 
their  service,  and  submitted  a  statement 
of  bis  account  to  one  of  the  partners, 
which  showed  a  claim  ot  wages  at  the  rate 
of  $150  per  month  from  January  1,1885,  to 
April  18th  of  the  same  year,  with  a  credit 
of  $146.50,  and  a  balance  of  $397.45  due 
him,  It  was  pronounced  correct,  and, 
when  subsequently  brought  to  the  atten- 
tion of  the  other  defendant  for  payment, 
was  not  disputed.  There  Is  no  evidence 
that  be  overdrew  his  account;  bat,  on  the 
contrary,  there  is  abundant  evidence, 
which  must,  because  not  contradicted,  be 
regarded  as  conclusive,  showing  that  the 
defendants  were  Indebted  to  him  to  the  ex- 
tent ot  his  claim  for  personal  services, 
from  which  it  resulted  that  he  is  also  en- 
titled CO  recover  as  assignee  the  full 
amount  of  the  other  two  demands  which 
were  not  dispnted.  Since  this  is  so,  it  is 
apparent  that  the  verdict  is  not  sustained 
by  the  evidence. 

The  court,  against  the  objection  of 
plaintiff  that  it  was  irrelevant  and  incom- 
petent, admitted  evidence  of  the  amount 
of  sales,  and  the  embarrassed  condition 
of  the  business  of  d^endants  during  the 
last  three  or  four  months  that  plaintiff 
was  employed  by  them.  The  evidence 
that  plaintiff  had  been  employed  by  de- 
fendants for  a  number  of  years  at  a  salary 
of  $150  per  month,  and  that  during  such 
period  the  above  salary  had  been  paid  him, 
was  clear,  distinct,  and  ancontradicted. 
There  is  no  evidence  that  there  had  ever 
been  any  intimation  that  this  salary 
would  be  reduced,  made  to  plaintiff  by  de- 
fendants. Under  such  circumstances,  we 
cannot  perceive  that  the  evidence  above 
referred  to  was  relevant  to  any  issues  in 
the  cause.    Such  evidencemayhaveshown 
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that  there  was  a  neceflsity  for  redaclng, 
or  that  it  was  highly  expedient  to  reduce, 
the  expenses  of  conducting  the  boslnesB 
of  delundanta  and  the  plaintiff's  salary 
as  one  item  of  expense ;  but,  In  the  absence 
of  some  evidence  tending  to  show  an 
agreement  between  the  partlesfor  a  reduc- 
tion of  the  salary,  we  cannot  see  in  what 
way  the  necessity  or  expediency  of  reduc- 
ing the  salary  would  tend  to  show  that 
there  was  a  reduction.  The  court  errwi 
In  admitting  the  evidence  Just  above  men- 
tioned. Taking  the  whole  charge  of  the 
court  as  to  the  presumption  that  the  de- 
fendants knew  what  was  contained  In  the 
entries  In  their  books,  we  cannot  say  that 
the  court  erred. 

The  only  error  we  discover  In  the  charge 
to  the  Jury  Is  where  the  Jury  were  told 
that  the  evidence  was  conflicting  as  to 
whether  defendants  objected  to  the  state> 
ment  of  the  plaintiffs  account  with  them, 
which  he  submitted  to  them  at  the  time 
he  left  their  employment.  Tb«  evidence 
was  not  conflicting  on  this  point,  as  al- 
ready stated.  The  defendant  Von  Bargen, 
to  whom  the  statement  was  first  given, 
said  it  was  correct,  and  referred  It  to  his 
partner,  the  defendant  Schults,  for  the 
money  dne  npon  It.  When  it  was  present- 
led  to  the  latter  for  this  purpose,  all  he 
said  was  that  be  had  no  money  to  pay 
It.  Upon  this  state  of  facte,  the  accuracy 
of  the  items  of  the  account  was  estab- 
lished prima  fstcte,  and  it  had  the  effect  of 
an  account  stated.  Judgment  and  order 
reversed,  and  cause  remanded  for  a  new 
trial. 

We  concnr:  Sharfbtbin,  J.;  McFab- 
I.AMD,  J. 


(85  Cal.  619) 

.  HuTCBiNSON  T.  McNallt  et  a/.  (No.l2,- 

679.) 
XSupreme  Court  cf  CaUfcmia.    Sept  U,  1890.) 

SnomniT— HoMBBTXAS— BiaHTB  of  Dcvmsb. 
1.  A  complaint  in  ejectment  alleged  that  the 
land  was  devised  to  plalntift:  that  it  was  the 
homestead  of  decedent  and  his  wife,  and  was 
selected  from  the  separate  property  of  decedent 
wlthoat  his  consent;  that,  after  decedent's  death, 
•D  order  was  made  setting  off  said  homestead  to 
decedent's  widow,  and  that  she  continued  in 
possession  nntil  after  her  death.  By  Civil  Code 
CaU  f  1265,  a  homestead  in  the  separate  propra^y 
of  the  hnsband  can  be  set  apart  to  the  widow  for 
a  limited  period,  not  longer  than  during  her  life. 
field,  that  the  oomplaint  was  not  demurrable  on 
the  gronnd  that  It  did  not  show  that  the  home- 
stead to  which  plaintiffs  estate  was  subject  had 
ceased  to  exist  at  the  time  the  action  was  brtiughL 
as  it  would  not  be  presumed  against  plaintiff 
that  the  conrt  set  apart  the  homestead  for  a 
longer  time  than  that  allowed  l^  law. 

S.  The  complaint  having  alleged  that  the 
bcniestead  was  set  apart  to  the  widow,  and  it  be- 
ing further  alleged  that  plaintiO,  as  devisee  un- 
der decedent's  will,  and  as  owner  of  the  land, 
became  and  was  entitled  to  possession  on  her 
death,  the  possibility  that  the  homestead  was  set 
OS  to  the  family  for  a  time  extending  beyond  the 
widow's  death  wiU  be  hOA  on  demurrer  to  be 
frecladed. 

Reversing  98  Pac.  Rep.  182. 

In  bank.  On  rehearing.  For  tormer 
report,  see  38  Pac.  Kep.  182. 

T.  M.  OsmoBt,  for  appellant.  Cbtm,  F, 
■HaaloD,  for  reapundents. 


Works,  J.  Ejectment.  Jodgment  for 
defendants  upon  demurrer  to  the  com- 
plaint. Plaintiff  appeals.  The  complaint 
alleges :  "  (1)  That  one  Cbarles  C.  Hutch- 
inson, late  of  the  city  of  Oakland,  county 
of  Alameda,  state  of  California,  was,  at 
and  before  his  death,  the  owner,  and  seised 
In  fee  and  possessed,  of  that  certain  piece 
and  parcel  of  land,  situate,  lying,  and  be- 
ing in  the  said  city  of  Oakland,  county  of 
Alameda,  state  of  California,  described  as 
follows,  via.  ♦  •  •  (2)  That  on  or 
about  the  2d  day  of  June,  1878,  the  said 
Cbarles  C.  Hutchinson  died,  having  by  his 
last  will  and  testament  devised  to  the  plain- 
tiff the  said  land  and  premises;  that  said 
will  was,  by  an  order  duly  given  and  made 
on  the  29th  day  of  June,  1878,  by  the  late 
probate  court  of  the  county  of  Alameda, 
admitted  to  probate.  (8)  That  said  prop- 
erty was,  prior  to  and  at  the  time  of  his 
death,  the  homestead  of  the  said  Cbarles 
C.  Hutchinson,  deceased,  and  Esther  C.  C. 
Hutchinson,  his  wife,  and  was  selected 
from  the  separate  property  of  the  decedent 
without  his  consent;  that  the  declara- 
tion of  homestead  was  duly  recorded 
In  the  office  of  the  county  recorder  of  said 
county  of  Alameda,  on  or  about  the  lOtb 
day  of  May,  1878.  (4)  That,  thereafter, 
certain  proceedings  were  had  in  the  supe- 
rior court  of  said  county  of  Alameda, 
whereby  on  the  20th  day  of  April,  1880,  an 
order  was  duly  made  and  entered,  setting 
off  said  homestead  to  said  Esther  C.  C. 
Hutchinson,  surviving  widow  of  the  said 
decedent;  that  said  Esther  C.  C.  Hutchin- 
son was,  at  the  date  last  aforesaid, in  pos- 
session of  the  said  homestead  property, 
and  continued  in  possession  thereof  nntil 
the  time  of  her  death,  vis.,  on  or  about 
the  Slst  day  of  January,  1881.  (5)  That 
upon  the  day  and  year  last  aforesaid,  the 
plaintiff  herein,  as  devisee  under  the  said 
will  of  Charles  C.  Hutchinson,  deceased, 
and  as  the  owner  of  the  land  and  premises 
hei-einbefore  described,  became  and  was  en- 
titled to  the  possession  of  said  land  and 
premises,  and  every  part  thereof."  The 
objection  made  to  the  complaint  is  that  it 
does  not  allegefor  what  length  of  time  the 
homestead  was  set  off  to  the  widow,  and 
therefore  does  not  show  that  the  home- 
stead, to  which  the  plaintiff's  claim  of 
ownership  was  subject,  bad  ceased  to  ex- 
ist at  the  time  she  brought  her  suit,  and 
for  that  reason  does  not  show  either  title 
or  right  to  possession  In  her.  The  objec- 
tion is  not  well  taken.  The  complaint 
sbows  that  the  homestead  was  of  the  sep- 
arate property  of  the  deceased,  selected 
without  his  consent,  and  that  the  widow, 
to  whom  it  was  set  apart,  was  dead  at 
the  time  the  suit  was  brought.  Thehome- 
Btead  being  of  separate  property,  could 
only  be  set  apart  to  the  widow  for  a  limit- 
ed time,  certainly  not  longer  than  during 
her  life.  ClvU  Code,  {  1265;  Code  CivU 
Proc.  S  1474.  It  will  not  be  presumed 
against  the  pleader  that  the  court  set 
apart  the  homestead  lor  a  longer  time  than 
that  allowed  by  law.  It  is  contended, 
however,  that  there  might  have  been  chil- 
dren of  the  deceased,  and  the  homestead 
might  have  been  set  off  to  the  family  fot 
a  time  extending  beyond  the  life  of  tb« 
widow.    But  the  allegation  of  the  com. 
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plaint  iB  tliat  it  was  set  apart  to  the  wid- 
ow, which  dieposeH  ot  that  objection.  Be- 
Bides,  the  complaint  alleges  in  general 
termB,  after  stating  the  facts,  that  plain- 
tiff, "as  devisee  under  the  said  will  of 
Charles  C.  Hutchinson,  deceased,  and  as  the 
owner  of  the  land  and  premises  hereinbe- 
fore described,  became  and  was  entitled  to 
the  possession  of  said  land  and  premises, 
and  every  part  thereof. "  Of  course  this 
general  allegation  would  not  have  been 
sufllcient  standing  alone,  but  the  objection 
made  to  the  complaint  being  that  it  was 
uncertain,  as  above  stated,  the  general  al- 
legation assisted  to  make  the  complaint 
certain  in  the  particular  mentioned.  The 
judgment  is  reversed,  with  instructions 
to  the  court  below  to  overrule  the  demur- 
rer to  the  complaint. 

We  concur:  Beatty,  C.  J. ;  Sharpsteix, 
J.;  McFarland,  J.;  Fox,  J.;  Paterson, 
J ;  Thornton,  J. 

8t  Cal.  »7  ^^~" 

Gardner  v.  Donnelly  et  at.  (No.  12,993.) 
(Supreme  Court  of  California.    Nov.  12,  1890.) 

ATTACHMKNT — ^BOND  FOB  RELEASE — ^NOTICE  OP 

Default— Flbadino. 

1.  It  is  no  defense  in  an  action  on  an  under- 
taking executed  in  consideration  of  the  release 
of  an  attachment,  and  stipulating  for  the  pay- 
ment by  defendant  on  demand  of  whatever  judg- 
ment should  be  recovered  by  plaintiff  in  the  at- 
tachment snlt,  that,  after  the  court  ordered  the 
attachment  discharged  and  the  property  released, 
the  sheriff  refused  to  deliver  up  the  goods,  and 
retained  possession  thereof. 

2.  The  undertaking  having  been  executed  and 
the  attachment  released  It  became  binding  as  a 
common-law  obligation  and  cannot  be  repudiated, 
though  it  be  more  onerous  than  the  statutory  un- 
dertakings, 

8.  The  undertaking  being  for  defendant's 
payment  of  the  judgment  on  demand,  and  the 
sureties  being,  by  Civil  Code,  §  2807,  liable  im- 
mediately on  default  of  their  principal,  and  with- 
out demand  or  notice,  plaintiff  could  institute 
and  maintain  Ms  action  against  the  sureties  with- 
oat  waiting  for  the  expiration  of  the  day  on  which 
payment  was  demanded  of  and  refused  by  de- 
fendant. 

4.  An  averment  In  an  action  on  an  undertak- 
ing that  defendants,  and  each  of  them,  "wholly 
neglected  and  refused,  and  still  neglect  and  re- 
fuse, to  pay, "  is  a  sufficient  allegation  of  non- 
payment 

(Toromlssioners'  decision.  Department 
2.  Appeal  from  city  and  county  of  San 
Francisco;  John  Hunt,  Judge. 

Edward  S.  Salomon,  O'Brien,  Morrison 
&  DalngerSeld,  for  appellants.  Geo.  D. 
Collins  and  R.  B.  Mitchell,  for  respondent. 

Belcher,  C.  C.  This  is  an  action  upon 
an  undertaking  given  to  procure  the  re- 
lease ot  an  attachment  levied  on  the  prop- 
erty of  the  defendant  Donnelly.  The  court 
below  gave  Judgment  for  the  plaintiff  on 
the  pleadings,  and  the  defendants  appeal. 
It  is  alleged  in  the  complaint  that  the 
plaintiff  commenced  an  action  against 
Donnelly  to  recover  the  sum  of  ^630.  with 
interest;  that  a  writ  of  attachment  was 
duly  issued  in  the  action  and  levied  by  the 
sheriff  upon  certain  personal  property  of 
the  said  defendant;  that  four  days  there- 
after Donnelly,  as  principal,  and  the  otl>- 
er  defendants;  as  sureties,  executed  a  writ- 


ten undertaking,  which  after  reciting  the 
commencement  ot  the  action  and  the  is- 
suance and  levy  ot  the  attachment,  pro- 
ceeds as  follows:  "And  whereas,  the  said 
defendant  J.  W.  Donnelly  is  desirous  of 
having  said  property  released  from  said 
attachment,  now,  therefore,  we,  the  under- 
signed residents  and  freeholdere  in  the  city 
and  county  of  San  Francisco,  in  consider- 
ation of  the  premises,  and  also  in  consid- 
eration ot  the  release  from  said  attach- 
ment ot  the  property  attached,  as  above 
mentioned,  do  hereby  jointly  and  severally 
undertake,  in  the  sum  of  thirteen  hundred 
dollars,  and  promise  that,  in  case  the 
plaintiff  recovers  Judgment  in  the  action, 
the  defendant  will,  on  demand,  pay  to 
plaintiff  the  amount  ot  whatever  judg- 
ment may  be  recovered  in  said  action,  to- 
gether with  the  percentage.  Interest,  and 
costs,  the  same  to  be  paid  in  United  States 
gold  coin,  if  so  required  by  the  terms  ot 
the  judgment. "  It  Is  then  further  alleged 
that  the  undertaking  was  duly  approved 
by  the  judge  of  the  court,  and  filed  in  the 
action  for  the  use  and  security  of  the  plain- 
tiff; that  thereupon,  "in  consequence  and 
in  conslderati<in  .  of  said  undertaking  on 
the  part  of  these  said  defendants,  said 
property  so,  as  aforesaid,  attached,  and 
so,  as  aforesaid,  held,  by  the  said  sherift 
of  said  city  and  county,  under  and  by  virt- 
ue of  said  writ  ot  attachment  issued  in 
said  action,  was,  upon  motion  of  the  said 
defendant  J.  W.  Donnelly,  ordered  to  be 
released  from  said  attachment,  and  said 
attachment  was  ordered  discharged  by  an 
order  of  said  superior  court,  therein  duly 
given  and  made  in  the  words  and  figures 
following,"  (setting  out  a  copy  of  the  or- 
der,) and  that  "immediately  upon  filing 
of  said  undertaking,  and  in  consideration 
thereof,  the  property  so  attache<l,  as 
aforesaid,  was  released  troni  said  attach- 
ment;" that  subsequently,  the  plaintiff 
recovered  a  judgmeutagalnst  Donnelly  for 
9630,  with  Interest  and  costs,  and  that  an 
execution  thereon  was  taken  out  and 
placed  in  the  hands  of  the  sheriff,  who  re- 
turned it  unsatisfied,  except  as  to  the  sum 
of  $(>0.06,  which  sum  was  duly  credited  on 
the  Judgment;  that  thereafter,  and  prior 
to  the  commencement  of  this  action,  de- 
mand in  writing  for  the  payment  of  the 
judgment,  together  with  interest  thereon, 
and  costs,  was  made  upon  the  defendants, 
but  they,  and  each  of  them,  wholly  neg- 
lected and  refused,  and  still  neglect  and 
refuse,  to  pay  the  balance  due  on  the  judg- 
ment, or  any  portion  thereof.  For  an- 
swer, the  defendants  admit  all  the  aver- 
ments ot  the  complaint,  except  as  follows : 
They  allege  that  the  sheriff,  upon  due  de- 
mand made  upon  him  by  the  attorneys  of 
defendant  Donnelly,  for  the  release  of  the 
attached  property, in  compliance  with  the 
order  of  the  court,  refused  to  release  the 
same  from  attachment,  and  never  did  re- 
lease the  same,  and  the  said  property  nev- 
er was  restored  to  said  defendant,  and 
that  the  conditions  of  the  undertaking 
were  therefore  never  compiled  with.  They 
further  deny  that  they  are  Indebted  to  the 
plaintiff  in  the  sum  demanded,  or  in  any 
other  sum.  or  at  all,  by  reason  of  the 
undertaking  mentioned  in  the  complaint. 
1.  In  support  ot  the  appeal,  counsel  for 
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appellants  nontend  that  a  material  lasae 
waa  ralaenl  by  the  answer,  as  to  the  re- 
lease of  the  attached  property,  and  that, 
hence,  a  judgment  on  the  pleadings  could 
not  properly  be  granted.  They  say: 
"The  answer  admits  that  an  order  for  re- 
lease bad  been  made,  as  set  forth  In  the 
complaint, but  the  (act  that  the  sheriff  dis- 
obeyed said  order,  and  held  onto  the 
property,  Is  a  defense.  The  sheriff  seized 
the  property  at  the  Instigation  of  plain- 
tiff. The  defendants  here  entered  Into  the 
bond  in  suit,  on  condition  that  the  pos- 
session of  the  property  should  be  restored 
to  the  attachment  debtor.  •  •  •  The 
sheriff  was  plaintiff's  agent  in  seizing  the 
property.  He  was  presumptively  his 
agent  In  refusing  to  release  the  property. 
It  was  plaintiff's  duty  to  make  the  sheriff 
let  go,  before  a  right  of  action  on  this 
bond  could  accrue."  Citing  McMillan  v. 
Dana,  18  Cal.  839.  In  the  case  cited,  the 
facts  on  which  the  action  was  based  are 
almost  Identical  with  those  involved 
bere,  and  the  court,  after  setting  out  a 
copy  of  the  undertaking  sued  on,  proceeds 
to  say:  "The  complaint  avers  that,  alter 
the  execution  and  approval  by  the  court 
of  this  paper,  and  in  consequence  and  con- 
■Ideratlon  of  snch  undertaking,  the  said 
property  and  moneys  so  attached  were 
released  from  said  attachment,  'as  by  the 
order  of  said  court  made  by  the  Judge 
thereof,  and  filed  In  said  court.'  The  or- 
der of  the  court  is  set  out,  which  releases 
and  discharges  the  property  attached 
from  the  attachment.  The  court  on  the 
trial  granted  a  nonsuit,  upon  the  ground, 
it  eeema,  that  there  was  no  averment  in 
the  complaint  that  the  property  attached 
was  actually  released  and  delivered  to  the 
defendant.  •  •  •  In  the  present  In- 
stance, the  defendants  promise,  in  consid- 
eration of  the  release  of  the  property  from 
the  attachment,  that,  in  the  event  of  a  re- 
covery of  the  judgment  by  the  plaintiff, 
they  win  pay  the  amount  of  the  Judgment. 
The  complaint  avers  that  this  property 
was  released  by  order  of  the  judge,  and 
the  order  of  release  is  set  out.  The  object 
of  giving  the  undertaking  was  to  procure 
this  release,  and  this  release  was  had  in 
consequence  of  the  undertaking ;  and  the 
consideration  of  the  undertaking,  there- 
fore, is  the  release  so  procured.  In  consid- 
eration of  this  release,  the  obligors  agree 
to  pay  the  judgment.  Whether  the  proper- 
ty was  redelivered  to  Vlscher  or  not.  was 
wholly  immaterial.  The  plaintiff  in  at- 
tachment, after  the  giving  of  the  under- 
taking and  the  order  of  the  jndge,  had  no 
further  claim  on  it.  Nor  does  It  matter 
whether  the  property  was  subject  to  at» 
tachment  or  not.  That  matter  cannot  be 
tried  In  this  collateral  way.  It  is  enough 
that  the  plaintiff  had  this  property  levied 
on,  as  subject  to  his  debt,  and  that  these 
sureties  procured  its  release  upon  the  stip- 
ulation that,  in  consideration  of  snch  re- 
lease, they  would  pay  the  amount  of  the 
judgmeut  to  be  recovered  by  the  plaintm 
in  the  attachment  suit. "  In  this  case  the 
condition  of  the  undertaking  was  not  that 
the  property  should  be  released  from  the 
possession  of  the  sheriff,  but  from  the  at- 
tachment: and  when  the  court  ordered 
the  attachment  dlscharRed  and  theproph 
V.24p.no.22— 68 


erty  released,  this  was  fnlly  accomplished, 
whether  the  sheriff  still  retained  possession 
of  It  or  not.  If  he  did  retain  the  posses- 
sion, he  did  so  wrongfully,  and  not  fur 
the  plaintiff,  unless  he  had  some  other 
process  in  bis  hands  which  justified  his  ac- 
tion. We  are  unable  to  see,  therefore, 
why  the  case  above  referred  to  was  cited, 
or  how  It  could  be  supposed  to  support 
the  contention  of  appellants.  It  seems, 
on  the  contrary,  to  be  directly  opposed  to 
their  theory,  and  to  decide  fully,  fairly,  and 
correctly  the  point  presented  against 
them. 

It  is  further  urged  that  the  undertak- 
ing contains  conditions  not  at  all  like 
those  required  by  sections  554  and  555  of 
the  Code  of  Civil  Procedure,  and  that  it  16 
more  onerous  than  the  statutory  under- 
taking, and  therelore  void  on  Its  face. 
But,  conceding  all  that  is  said  of  the  un- 
dertaking to  be  true,  still  the  conclusion 
does  Dot  follow.  Section  540  of  the  same 
Code  also  provides  that  an  undertaking 
may  be  given  when  property  "has  been 
or  Is  about  to  be  attached, "  and  we  think 
the  undertaking  in  question  good  under 
thatsection.  Whether  it  be  so  or  not,  how- 
ever, is  immaterial.  It  was  given  for  a 
purpose  which  was  accomplished  when  the 
order  of  the  court  was  obtained,  and  it 
then  became  binding  on  its  makers  as  a 
common-law  obligation,  and  cannot  now 
be  repudiated  by  those  who  asked  for  and 
received  its  bennflts. 

2.  The  point  Is  made  that  the  complaint 
Was  prematurely  filed,  as  against  the 
sureties,  and  therelore  that  It  does  not 
state  tacts  sufficient  to  constitute  a  cause 
of  acthm  against  them.  This  point  is 
rested  upon  the  fact  that  the  complaint 
appears,  from  the  Indorsement  thereon,  to 
have  been  Hied  on  the  same  day  that  de- 
mand for  the  payment  of  the  judgment  is 
alleged  to  have  been  made  and  refused. 
The  argument  Is,  In  substance,  that  the 
liability  of  the  sureties  depended  on  a  de- 
mand on  Donnelly,  and  that  they  could 
have  extinguished  the  obligation  by  an 
offer  to  perform  made  within  "reasonable 
hours"  thereafter,  and,  hence,  that  they 
wore  not  in  default  until  midnight,  or  at 
least  until  the  last  "reasonable  Instant" 
of  the  day  on  which  demand  was  made 
had  expired.  Cutting  section  1490  of  the 
Civil  Code,  The  section  cited  is  in  the  ti- 
tle relating  to  the  extinction  of  obliga- 
tions, and  in  the  chapter  headed  "  Offer  of 
Performance."  It  reads  as  follows: 
"Where  an  obligation  fixes  a  time  for  its 
performance,  an  offer  of  performance  must 
be  made  at  that  time,  within  reasonable 
nours,  and  not  before  nor  afterwards." 
Evidently  this  section  has  no  application 
to  the  point  In  hand.  The  undertaking 
was  that  Donnelly  would  pay  the  amount 
of  the  judgment  on  demand;  and,  when 
demand  for  its  payment  was  made  and  re- 
fused, he  was  in  default,  and  his  sureties  he- 
came  Immediately  liable  without  demand 
or  notice.  Civil  Code,  §  2807.  A  cause  of 
action,  tlien,  at  once  accrued  against  all 
of  the  defendants,  and  the  plaintiff  could 
institute  and  maintain  his  action,  with- 
out waiting  for  the  day  to  expire.  Green 
V.  Robertson.  64  (."al.  75. 

It  iii  also  claimed  that  the  allege<l  demand 
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was  Ineafflclent,  because  It  was  "for  the 
payment  of  8ul(i  Judgment,  with  Interest 
thereon  and  costs, "  and  a  portion  cf  the 
judgment  had  already  been  paid.  There 
mittht  be  something  In  this  point  U  the  de- 
fendants had  offered  or  shown  a  willing- 
ness to  pay  the  amount  still  due,  but,  as 
alleged,  they,  and  each  of  them,  neglected 
and  refused  "to  pay  the  balance  due  on 
said  Judgment  or  any  portion  thereof." 
We  think  the  allegation  of  demand  and  re- 
fusal snfticient,  certainly  in  the  absence  of 
a  special  demurrer. 

3.  Finally,  it  is  urged  that  the  judgment 
should  be  reversed,  because  there  was  no 
sufficient  averment  In  the  complaint  of 
non-payment;  and,  In  support  of  this  po- 
sition, counsel  cite  Scronfe  v.  Olay,  71  Cal. 
123,  11  Pac.  Kep.  KS2.  Tn  answer  to  this, 
it  Is  enough  to  say  that  the  same  point 
was  considered  and  overruled  In  O'llan- 
lon  V.  Denvlr.  SI  Cal.  60.  22  Pac.  Kep.  407; 
Rankin  v.  SistorM  of  Mercy,  .S2  Cal.  H8,  22 
Pac.  Rep.  Ii:i4;  and  Grant  v.  Sheerin,H4 
Cal.  197,  '£i  Pac.  Rep.  105)4.  In  our  opinion 
judgment  on  the  pleadings  was  properly 
entered,  and  we,  therefore,  advise  that  it 
be  afllrmed. 

We  concur:    Hayne,  C. ;  Foote,  \ 

Pkr  Curiam.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is 
affirmed. 
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TooMEY  y.  Southern  PAa  R.  Co.    (No. 

12,202.) 

(Supreme  Court  of  Calif omta.  Nov.  13,  1890.) 
Railroad  Companies — Invdries  to  Persons  on 
Track. 
Decedent,  while  walking  along  a  railroad 
track  without  licenso,  was  run  into  and  killed  at 
a  distance  of  150  yards  from  a  crossing  behind 
him,  from  which  direction  the  train  was  coming. 
The  engine  was  in  a  reversed  position,  and  there 
was  no  head-light  or  cow-catcher  on  the  tender. 
The  bell  was  not  rung,  nor  was  the  whistle  blown 
at  the  crossing,  though  provided  for  by  statute. 
Had  such  signals  boon  given,  decsdent  would 
probably  have  heard  them  and  escaped  injury. 
He  was  not  seen  by  the  trainmen  until  after  the 
accident.  Held,  that  decedent  was  a  mere  tres- 
passer, to  whom  the  company  owed  no  duty,  and 
therefore  it  was  not  liable. 

Commissioners'  decision.  Department 
2.  Appeal  from  superior  court,  city  and 
county  of  San  Fnincisco;  T.  K.  Wii^on, 
Judge. 

H'  (-'.  Belcher,  tor  appellant.  J.  E.  Alc- 
Blrath,  for  respondent. 

Haynb,  C.  This  was  an  action  for  dam> 
ages  for  the  death  of  the  plaintiff's  son, 
alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  trial  ct)urt. 
Hitting  without  a  jury,  gave  judgment 
for  the  plaintiff,  and  the  defendant  appeals 
upon  the  flndings.  Tlie  facts  found  are  as 
follows:  The  plaintiff's  son,  a  lad  of  18. 
was  run  over  and  killed  while  walking  at 
night  upon  the  defendant's  track.  About 
l.oO  yards  to  the  south  of  the  place  of  the 
accident  was  a  pnblic  crossing,  hut  It 
does  not  appear  that  the  deceased  had 
t>een  at  this  crossing.  He  was  going  in 
Bn  opposite dlret-tioa  towards  a  neighbor- 
ing town,  which  was  more  than  a  mile 


away.  There  was  no  path,  road-way,  or 
crossing  at  the  place  of  the  accident,  or 
nearer  thereto  than  the  crossing  men> 
tioned,  and  it  is  expressly  fonod  that  the 
deceased  had  uo  license  to  be  where  he 
was,  and  that  it  was  not  usual  or  cus- 
tomary for  any  one,  except  employes  of 
the  defendant,  to  be  there.  The  train 
was  an  extra,  or  "special, "  train.  It  was 
going  in  thesamedlrectlonasthedeceased, 
and  had  passed  the  crossing  above  re- 
ferred to.  The  engine,  though  running  in 
front  of  the  cars,  was  in  a  reversed  posi- 
tion, so  that  the  tender  was  in  front. 
There  was  no  head-light  or  cow-catcher 
upon  the  tender;  and  the  bell  was  not 
rung  or  the  whistle  blown  on  approach- 
ing the  crossing,  as  required  by  section  486 
of  the  Civil  Code.  None  of  the  employes 
on  the  train  saw  the  deceased  until  after 
he  was  hurt.  What  is  claimed  to  consti- 
tute negligence  is  the  omission  to  have  a 
headlight  and  cow-catcher,  and  the  omis- 
sion to  cause  the  bell  to  be  rung  or  the 
whistle  to  be  blown  at  the  crossing.  The 
central  position  of  the  defense  is  that  the 
deceased  was  a  trespasser  upon  the  track, 
and  It  is  very  clear  that  he  was  such.  The 
track  was  not  a  highway  for  pedestrians. 
The  law  holds  a  railroad  company  to  a 
very  high  degree  of  responsibility  for  the 
safety  of  itspasseugers,  and  public  conven- 
ience requires  rapid  transit.  Huch  being 
tlie  case,  regard  for  the  safety  of  the  pas- 
sengers, and  common  justice  to  the  com- 
pany, re(]nire  that  (except  at  crossings 
and  similar  places)  the  track  should  be 
kept  clear.  In  some  countries,  this  is  re- 
garded as  of  such  Importance  that  it  Is 
made  a  penal  offense  to  trespass  upon  a 
railroad  track;  and  even  at  crossings  there 
are  gates  and  gate-keepers  to  prevent  peo- 
ple from  crossing  when  trains  are  ap- 
proaching. In  this  country,  there  are  no 
such  regulations.  The  matter  is  left  to 
individual  good  sense  and  responsibility, 
but  it  Is  none  the  less  of  grave  importance 
that  the  track  should  be  kept  clear.  The 
law  does  not  sanction  its  nse  as  a  path  or 
sidewalk,  and  if  people  persist  in  using  it 
as  such,  they  must  be  held  to  be  doing  an 
act  which  is  not  lawful.  This,  which 
seems  clear  enough  on  principle,  is  fully 
sustained  by  authority.  In  Railroad  Co. 
V.  Hummell,  44  Pa.  St.  378,  the  court,  per 
Stro.no,  J.,  Bald :  "  It  is  time  it  should  bn 
understood  in  this  state  that  the  use  of  a 
railroad  track,  cutting,  or  embankment  is 
exclusive  of  the  public  everywhere,  except 
where  a  way  crosses  it.  This  has  more 
than  once  been  said,  and  it  must  be  so 
held,  not  only  for  the  protection  of  prop- 
erty, but,  what  Is  far  more  important,  for 
the  preservation  of  personal  security,  and 
even  of  life.  In  some  other  countries,  it  is 
a  penal  offense  to  go  upon  a  railroad. 
With  us.  If  it  Is  not  that,  it  Is  a  civil  wrong 
of  an  aggravated  nature,  for  it  endangers 
not  only  the  trespasser,  bnt  all  who  are 
passing  or  transporting  along  the  line. 
As  long  ago  as  1852,  It  was  said  by  Judge 
Gibson,  with  the  concurrence  of  all  the 
court,  that  a  railway  company  is  a  pur- 
chaser, in  consideration  of  public  accom- 
modation and  convenience,  of  the  exclu- 
sive possession  of  the  ground  paid  for  to 
the  proprietors  of  It,  and  of  a  license  to 
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use  the  highest  attainable  rate  ol  speed, 
with  which  neither  the  person  nor  prop- 
erty of  another  may  interfere. "  Similar 
lan^aaKe  was  used  In  Mnlherrln  v.  Kail- 
road  Co..  8t  Pa.  St.  875.  In  Railroad  Co. 
V.  State,  62  Md.  487,  the  court,  per  Irvino, 
J.,  Said:  "A  right  of  way  of  a  railroad 
company  is  the  exclusive  property  o±  such 
company,  upon  which  no  unauthorized 
person  has  the  rieht  to  be,  and  any  one 
•who  crarcls  upon  such  right  of  way  as  a 
footway,  and  not  for  any  business  with 
the  ral.'.oad,  is  a  wrong-doer  and  a  tres- 
passer." In  Palmer  v.  Railroad  Co.,  112 
Ind.  253, 14  N.  E.  Rep.  70,  the  court,  per 
Elmott,  J.,  said:  "Under  the  firmly-set- 
tled rule,  the  deceased  must  be  regarded  as 
having  been  a  trespasser  on  the  track  of 
the  railroad  company  at  the  time  of  his 
death."  And  see,  also,  Morrlssey  t.  Rail- 
road Co.,  126  Mass.  3S0;  Railroad  Co.  v. 
Monday,  49  Ark.  262,  4  S.  W.Rep.  7R2;  Ma- 
eon  V.  Railway  Co.,  27  Kau.  88.  In  all 
of  these  cases  the  person  injured  was  tres- 
passing upon  the  property  of  the  com- 
pany, and  the  proposition  stated  was  di- 
rectly involved. 

The  deceased  having  been  a  mere  trespass- 
er, the  defendant  did  not  owe  him  the  duty 
of  dolngacta  to  facilitate  his  trespass,  or  to 
render  it  safe.  It  is  to  be  observed  here 
that  we  are  not  saying  that  the  fact  that 
he  was  a  trespasser  would  Justify  the  In- 
fliction of  a  willful  or  wanton  Injury  upon 
him.  It  is  well  settled  that  the  commis- 
sion of  a  trespass  does  not  Justify  the  inflic- 
tion of  an  Injury  by  way  of  punishment  or 
revenge,  or  out  o(  mere  recklessness.  Nor 
are  we  saying  thiit  a  railroad  company  is 
not  bound  to  use  ordinary  care  after  see- 
ing the  dangerous  position  of  a  trespasser. 
No  such  principle  Is  involved  in  this  case. 
For  it  appears,  not  onlythat  the  employes 
on  the  train  did  not  see  the  deceased  until 
after  the  accident,  but,  by  reason  of  the 
darkness,  could  not  in  all  probability 
have  done  so.  What  we  say  is  that  the 
company  does  not  owe  to  a  mere  tres- 
passer upon  its  track  theduty  of  doing  acts 
to  facilitate  his  trespass,  or  render  It  safe. 
In  other  words,  it  is  not  bound  to  provide 
any  particular  kind  of  machinery  or  appli- 
ances fur  his  benefit,  or  (when  not  aware 
of  his  presence)  to  give  cautionary  signals 
to  notify  him  of  tbeapproach  of  its  trains. 
And  we  do  not  put  this  upon  the  ground 
of  contributory  negligence,  which  would 
imply  that  the  defendant  as  well  as  the 
deceased  was  guilty  of  negligence  in  a  legal 
sense.  We  put  It  upon  the  ground  that 
the  defendant  owed  no  duty  to  the  de- 
ceased to  do  the  acts  whose  omission  is 
complained  of.  What  we  conceive  to  be 
the  true  rule  was  clearly  stated  by  Mo- 
Kkf:,  J.,  in  Tennenbrock  v.  Railroad  Co., 
69  Cal.  269,  in  which  the  plaintiff  was  walk- 
ing upon  the  defendant's  trestle,  and  was 
injured  while  trying  to  escape  from  a  train 
which  had  failed  to  whistle  on  approach- 
ing the  trestle.  The  other  Justices  of  the 
department,  however,  "concurred  in  the 
Judgment,"  on  the  ground  of  contributory 
negligence.  In  the  subsequent  case  of 
Williams  V.  Railroad  Co.,  72  Cal.  120,13 
Pac.  Rep.  219,  the  plaintiff  was  injured 
while  lying  drunk  near  the  rails.  It  was 
eonceded  by  his  counsel  that  he  was  a  tres- 


passer, and  that  the  company  did  not  owe 
him  the  daty  of  looking  out  for  him;  and 
tbecourt  adopted  this  concession. and  went 
onto  inquire  \^  hether  there  was  a  want 
of  ordinary  care  after  seeing  hlni.  If  these 
cases  could  be  regarded  as  decisive  of  the 
proposition.  It  would  not  be  necessary  to 
pursue  the  subject  further.  But,  as  al- 
ready stated,  the  opinion  of  MoKeb,  J., 
was  not  concurred  in  by  the  otherjusfcices. 
And  with  reference  to  the  Williams  Case  it 
Is  Insisted  for  the  plaintiff  that  the  conces- 
sion of  counsel  doesnotniake  the  law, and 
that  the  proposition  is  unsound  iu  princi- 
ple and  contrary  to  previous  decisions. 
In  view  of  these  criticisms,  we  have  ex- 
amined the  question  without  regard  to 
the  cases  referred  to.  The  proposition 
that  mere  omissions  do  not  amount  to- 
negligence,  in  a  legal  sense,  unless  there 
wa«  a  legal  duty  to  do  the  act,  is  funda- 
mental, and  it  must  necessarily  be  true; 
for  if  there  was  no  duty  to  do  the  act. — in 
other  words.  If  the  party  was  not  bound 
to  dolt,— be  had  a  right  to  omit  it,  and 
he  cannot  be  held  iiablefor  omlttingsome- 
thing  which  be  had  a  right  to  omit.  In 
this  regard  the  language  of  Pollock  is  ex- 
pressive and  apt.  "For  mere  omissions," 
he  says,  "a  man  Is  not,  generally  speak- 
ing, held  answerable.  Not  that  the  con- 
sequences or  the  moral  gravity  of  an 
omission  arenecessarily  less.  •  •  •  But, 
unless  be  is  under  some  specific  duty  of  ac- 
tion, his  ora'issiou  will  not  in  any  case  be 
either  an  offense  or  a  civil  wrong. "  Pol. 
Torts,  p.  3.52.  See,  also,  Cooley,  Torts,  pp. 
6.59,  660;  Add.  Torts,  p.  953;  Whart.  Neg.  5 
8;  Railroad  Co.  v.  Bingham,  29  Ohio  St. 
869;  Railroad  Co.  v.  Monday,  49  Ark.  261, 
4  S.  W.  Rep.  782;  Nicholson  v.  Railroad 
Co.,  41  N.  Y.  529.  If  this  proposition  be 
true,  the  question  reduces  itself  to  this: 
Did  the  defendant  owe  to  the  deceased  the 
duty  of  doing  the  acts  whose  omission  is 
complained  of?  We  think  not.  So  far  as 
machinery  and  appliances  are  concerned. 
It  seems  entirely  clear  that  a  mere  tree- 
passer  cannot  claim  that  a  railroad  com- 
pany Is  bound  to  furnish  them  for  his  ben- 
efit. He  can  no  more  complain  of  the 
want  ol  proper  machinery  than  the  tramp 
who  steals  arldeupon  the  trucks  can  com- 
plain that  due  care  was  not  used  in  the 
selection  of  the  wheels.  The  case  Is  not 
like  that  class  of  cases  in  which  trespassers 
are  Injured  by  spring-guns  or  the  like. 
The  use  of  eucb  contrivancea  ordinarily 
Implies  an  intention  to  injure,  or  a  reck- 
lessness which  is  its  practical  equivalent; 
and,  as  has  been  stated,  the  commission 
of  a  trespass  does  notjostlfy  the  intention- 
al or  reckleee  Infilctloii  ut  an  Injury.  So 
far  as  the  omission  to  give  cautionary 
eignals  is  concerned,  it  eeems  equally  clear 
that  the  defendant  had  a  right  to  assume 
that  no  trespassers  were  upon  Its  track, 
and  to  act  upon  that  assumption  in  the 
absence  of  knowle<lge  to  the  contrary.  A 
trespasser,  of  whose  presence  the  defend- 
ant was  not  aware, can  no  more  complain 
of  the  omission  to  give  each  signals  than 
an  idler  who  strolls  unnoticed  into  a 
foundry  to  gratify  his  curiosity  can  com- 
plain that  there  was  nothing  to  warn  him 
of  the  danger  he  was  in.  To  hold  other- 
whie  would  be  to  compel  the  defendant  to 
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keep  Ki^nff  Bach  BlgnalB  over  the  whole 
length  ot  its  route.  These  general  propo- 
Bitions  are  fully  sustained  by  tiie  cases 
above  cited.  The  counsel  for  the  plaln- 
tlD  relies  upon  the  maxlra,  bIc  utere  tuo 
ut  alienum  boh  leedaa.  But  the  meaning 
ot  this  is  that  n  mau  must  so  use  his  own 
as  not  to  injure  the  rights  of  others.  The 
raaxim  is  so  interpreted  in  the  Cirli  Code. 
§  8514.  It  does  not  aid  us  in  ascertaining 
what  the  rights  of  others  are,  and  it  cer- 
tainly does  nut  mean  that  a  person  Is  lia- 
ble for  tiie  damage  caused  by  every  acci- 
dent to  which  his  agency  may  have  con- 
duced, regardless  ot  other  considerations. 

If,  therefore,  there  had  been  no  crossing 
in  the  vicinity,  we  should  say  that  it  was 
very  clear  that  there  was  no  duty  on  the 
part  of  the  defendant  to  du  the  acts  whose 
omission  is  complained  of.  But  it  has 
been  suggested  that,  so  far  as  the  ringing 
of  the  bell  and  the  blowing  ot  the  whistle 
are  concerned,  the  dut.y  is  imposed  by 
statute;  that  in  ail  probability  the  de- 
ceased could  have  heard  euch  signals  from 
the  place  where  he  was,  and  that  he  may 
have  relied  upon  them.  This  suggestion 
assumes  that  the  duty  imposed  by  statute 
wan  a  duty  to  all  the  world,  or  to  some 
class,  of  which  the  deceased  was  a  mem- 
ber. We  think,  however,  that  the  inten- 
tion could  not  have  been  to  facilitate  un- 
lawful acts.  An  illustration  will  make 
this  clear.  Suppose  that  a  train  wrecker 
should  wish  to  destroy  a  particular  train, 
and  should  rely  upon  the  whistle  or  bell 
at  a  neighboring  crossing  for  warning  in 
time  to  make  his  escape,  but  should  be 
taken  unawares  and  run  over,  because  no 
whistle  was  blow  nor  bell  rung,  would 
he  be  heard  to  say  that  the  duty  imposed 
l)y  statute  was  a  duty  to  him,  and  that 
its  omission  was  negligence  tor  which  he 
could  recover?  We  think  not.  And  so 
here,  the  trespass  upon  the  track  was,  as 
we  have  shown,  an  unlawful  act,  and  the 
provision  ot  the  statute  was  not  intended 
to  facilitate  it.  The  duty  imposed  was 
for  the  benefit  ot  those  who  use  the  cross- 
ing, and  who,  in  consequence,  have  a  right 
to  be  on  the  track.  The  deceased  was  not 
of  this  class.  He  was  not  at  the  crossing 
at  the  time  ot  the  accident.  He  does  not 
appear  to  have  been  there  at  all,  but  was 
going  in  an  opposite  direction  for  pur- 
poses of  his  own.  The  case  ot  Need  ham  v. 
Kailroad  Co.,  37  Cal.  410.  is  not  in  conflict 
with  the  foregoing.  What  is  said  in  that 
case  relates  to  the  facts  before  the  court, 
which  were  as  follows:  The  plaintiff's 
mareescaped  from  his  premises  and  became 
fastened  in  the  defendant's  trestle.  The 
train  stopped,  and  the  trainmen  removed 
her  in  what  was  claimed  to  be  a  negligent 
manner.  It  is  plain,  therefore,  that  they 
saw  the  animal  in  time  to  permit  the  use 
of  ordinary  care;  and  the  proposition 
laid  down  was  that  in  such  case  such  care 
must  be  used.  But.  as  has  been  stated, 
this  proposition  is  not  involved  in  this 
case,  because  the  trainmen  did  not  see  the 
deceased  until  after  the  accident,  and  by 
reason  of  the  darkness  could  not  in  all 
probability  have  done  so. 

The  plaintiff's  counsel  seems  to  place 
some  reliance  upon  the  fact  that  the  train 
was  an  extra,  or  special,  train.    Bat  we 


do  not  think  this  at  all  material.  It  can 
hardly  be  contended  that  a  rallruad  com- 
pany has  no  right  to  run  an  extra  train 
for  a  particular  occasion.  The  duty  of 
advertising  the  time  of  starting  applies 
only  to  regular  trains.  To  guard  against 
misapprehension  it  may  he  added  that  in 
what  we  have  said  we  have  had  no  refer- 
ence to  cases  where  the  track  is  in  a  high- 
way, or  to  any  case  where  the  person  in- 
jured has  a  right  to  be  upon  the  track. 
Upon  the  facts  found,  we  think  that  there 
was  no  liability  un  the  part  of  the  defend- 
ant, and,  as  thecorrectness  of  the  findings 
ot  tact  is  not  disputed,  we  advise  that 
the  Judgment  be  reversed,  and  the  cause 
remanded,  with  directions  to  enter  judg- 
ment for  the  defendant. 

We  concur:    Vancliep,  C;    Gibson,  C. 

Per  CnKiAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  enter  judgment  for  the  defend- 
ant. 


McFetbrs  ▼.  FiisRRON  et  a.1. 
iSupreme  Court  of  Colorado.    Oct  17,  1890.) 

HiNiMO  C1.AIX8— Rbal  Propbbtt— Ownbb— Tbbs- 

PASS— Pleading— ApPEAi. 

.  A  mining  claim  located  on  the  public  do- 
main is  real  property,  and  tbe  subject  of  com 
plete  ownership  as  a  claim,  and  the  locator  there- 
of, or  his  successor  in  interest,  having  fully  coni- 
plied  with  the  terms  prescribed  by  congress  for 
acquiring  title  thereto,  is,  so  long  as  he  contin- 
ues such  compliance,  the  owneor  of  the  claim  for 
all  practical  purposes. 

2.  The  term  "mining  claim"  means  a  parcel 
of  mineral  land  containing  precious  metals,  but  is 
often  used,  in  mining  parlance,  as  synonymous 
with  the  term  "location,"  and  is  applied  to  min- 
eral lauds  located  upon  the  public  domain  ac- 
cording to  established  rules,  as  under  the  act  ot 
congress  antecedent  to  the  entry  for  the  govern- 
ment patent. 

3.  The  term  "owner,"  when  used  alone,  im- 
ports an  absolute  owner,  or  one  who  has  com- 
plete dominion  of  the  property  owned,  as  the 
owner  in  fee  of  real  property;  but  its  meaning  is 
varied  according  to  the  connection  in  which  it  is 
used,  and  is  to  be  understood  according  to  the 
subject-matter  to  which  it  relates. 

4.  A  person  having  title  to  occnpy  a  mining 
claim  within  any  mining  district  of  this  state 
may  maintain  an  ordinary  civil  action  against 
any  one  trespassing  thereon;  and  such  action  lies 
for  injury  to  the  growing  timber,  as  well  as  to 
the  mineral  product  of  the  soil  itself.  To  maintain 
such  action,  it  is  not  necessary  that  the  owner  of 
the  mining  claim  should  have  an  actual  pedlg 
voanessU)  thereof.  If  he  has  complied  in  good 
laitli  with  the  requirements  essential  to  a  valid 
location,  he  is,  so  long  as  be  continues  such  com- 
pliance, entitled  to  the  exclusive  possession  and 
enjoyment  of  the  claim  against  the  whole  world. 

5.  In  a  civil  action  for  injuries  to  a  mining 
claim,  an  averment  by  plaintiff  tiiat  he  is  the 
owner,  and  in  the  actual  possession,  of  the  claim, 
describing  It  by  name  as  situate  in  a  certain 
mining  district,  county,  and  state,  and  that  the  lo- 
cation certificate  thereof  is  duly  recorded  in  th«> 
racords  of  laid  county,  giving  book  and  page, 
does  not  necessarily  import  that  plaintiff  is  the 
owner  in  fee  of  the  claim,  and  he  is  not  bound 
to  prove  his  title  by  patent  from  the  United 
States. 

6.  In  an  ordinary  civil  action  for  injuries  to 
a  mining  claim,  it  is  not  necessary  for  the  plain- 
tiff in  toe  first  instance  to  allege  his  citixenship^ 
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and  oompUance  with  the  act  of  coogrea)  for  me- 
qulrintr  'Utle  to  such  claim,  bat  fie  may  make 
genersl  avermeut  of  hia  title  or  possession ;  and 
this  Is  BufBcient  in  an  action  against  a  wrong- 
doer without  right  or  title. 

7.  Where  instructions  to  the  jury  are  in  the 
nature  of  a  general  charge,  assignments  of  error 
thereon  will  not  be  reviewed  in  this  court,  unless 
the  record  shows  that  the  objections  and  excep- 
tions pointing  out  the  particular  error  or  errors 
were  specially  made  before  the  trial  court. 
(SyUatma  by  the  Court.) 

Error  to  district  court,  Ooray  county. 

This  was  an  action  broneht  by  Pierson 
and  others,  plaintitls,  against  McFeters 
and  utbers,  defendants.  The  complaint 
aliegefl,  Inter  alia,,  "tbatplaluttfls  are,  and 
ever  since  the  12th  day  of  October.  1886, 
have  been,  the  owners  of,  and  in  the  act- 
ual occupation  and  possession  of,  the 
John  A.Logan  lode  nilnlngclain), situated 
in  Red  Mountain  mining  district,  county 
of  Ouray,  and  state  of  C'ulurado.  location 
certificate  whereof  is  duly  recorded  in 
book  29,  on  page  595,  records  of  saldOuray 
county;  that  at  divers  times  between  the 
20th  day  of  October,  1886,  and  the  8th  day 
of  December,  1886,  the  defend»nts  wllllnlly 
and  unlawfully  entered  upon  said  above- 
deMCribed  premises,  (the  same  being  then 
in  the  poRseuBlon  of  plaintiffs,  as  afore- 
said.)  and  cut  down  and  carried  away 
trees  and  timber  belonging  to  plaintiffs, 
standing  and  growing  and  being  thereon, 
to  the  value  uf  six  hundred  dollars,  and 
converted  and  disposed  ot  the  same  to 
their  own  use."  The  answer  denien  that 
plaintiffs  were  the  owners  ot  said  mining 
claim,  or  that  they,  or  either  of  them, 
were  In  the  actual  occupation  and  posses 
Bion  thereof  as  alleged  in  the  complaint. 
The  answer  also  traversed  the  entry,  tres- 
pass, and  damages,  as  alleged.  The  jury 
returned  a  verdict  against  defendant  Mc- 
Feters, assessing  the  damages  at  $500. 
Judgment  was  rendered  against  McFeters 
on  this  verdict.  The  other  defendants 
were  disofaarfted.  McFeters  brings  the 
case  to  this  court  by  writ  of  error. 

Utory  &  Utevena  and  T.  J.  CoiUna,  for 
plaintiff  in  error.  Stirman  &  Stewart  and 
Pence  &  Pence,  for  defendants  in  error. 

Elliott,  J,  (after  stating  the  facta  as 
ahore.)  On  the  trial  it  appeared  that  no 
patent  from  the  United  States  had  ever 
issued  for  the  mining  lode  claimed  by 
p'uintiffB,  and  that  their  title  was  baaed 
utjun  their  location  certificate,  and  other 
evidence  tending  to  showcoMpllance  with 
the  la  ws  of  the  United  States  relating  to 
the  acquisition  of  mineral  lands.  Couusel 
for  plaintiff  in  error  contend  that  such  ev- 
idence of  title,  however  clear,  Is  not  suffi- 
cient to  support  the  averments  of  the  com- 
plaint; thHtthe  cnmplelnt  avers  owner- 
ship In  the  plaintiffs  without  qualifica- 
tion; and  that  such  averment  cannot  be 
sustained,  except  by  pmof  of  a  fee-simple 
title.  The  argument  is  that  the  locator  of 
an  unpatented  mining-lode  claim  upon  the 
public  domain,  not  being  in  actual  posses- 
sion, and  having  no  interest  In  the  soil 
other  than  the  mineral  product,  cannot 
maintain  an  action  for  cutting  timber  on 
such  claim ;  that,  before  the  Issuance  of 
the  patent,  the  title   to  the  soil  and  the 


timber  thereon  is  in  the  ITuited  States; 
and  that  the  United  States  alone  has  the 
right  of  action  for  the  cutting  and  earry- 
ing  away  of  such  timber.  It  ia  true,  the 
term  "owner,"  when  used  alone,  imports 
an  absolute  owner,  or  one  who  has  com- 
plete dominion  ol  the  property  owned,  as 
the  owner  in  fee  of  real  property ;  but  the 
meaning  ot  a  word  is  often  varied  accord- 
ing to  the  connection  in  which  it  is  used, 
and  is  to  be  understood  according  to  the 
subject-matter  to  which  it  relates.  The 
term  "  mining  claim, "  meaning  a  parcel  ot 
mineral  land  containing  precious  metals, 
is  often  used,  in  mining  parlance,  as  syn- 
onymous with  the  term  "location,"  which 
menus  the  act  of  appropriating  a  mining 
claim  upon  tlie  public  domain,  according 
to  law,  or  established  rults.  Smelting  Co. 
T.  Kemp,  104  U.  8.  648. 

By  Act  Cong.  May  10, 1872.  all  valuable 
mineral  deposits  in  the  lands  of  theUnited 
States,  and  the  lands  in  which  they  are 
found,  are  declared  to  be  open  to  explora- 
tion, occupation,  aud  purchase.  The  mode 
ot  locating  such  lands  is  also  provided  for 
in  general  terms,  and  the  locators  are 
granted  the  exclusive  right  of  possession 
and  enjoyment  of  the  surface  included 
within  the  lines  ot  their  locations.  More- 
over, the  lands  thus  lucat<*d  are  spoken  of 
as  "mining  claims, "  and  the  locators  an 
tlie  "owners"  thereof,  antecedent  to  the 
entry  for  the  government  patent.  Rev.  St. 
C.  S.  2319  et  seq.  In  Gwilllm  v.  Donnel- 
lan.  115  U.  S.  49,  6  Sup.  Ct.  Rep.  1110,  a 
suit  brought  to  determine  an  adverse 
claim  to  mining  lands,  it  ia  held  that  "a 
valid  and  subsisting  location  of  mineral 
lands,  made  and  kept  up  In  accordance 
with  the  provisions  of  the  statutes  of  the 
United  States,  has  the  effect  of  a  grant  by 
the  United  States  ot  the  right  of  present 
and  exclusive  possession  of  the  lands  io- 
cat««d.  •  •  •  The  location  is  the  plain- 
tiff's  title."  See.  also,  Forbes  v.  Gracey, 
94  U.  S.  767,  and  fielk  v.  Meagher,  104  U.  S. 
28:).  where  it  is  declared  that  mining 
claims  perfected  under  the  law  are  "prop- 
erty "  In  the  fullest  sense  of  the  term,  and 
that  the  title  thereto  passes  by  descent  or 
purchase  the  same  as  other  real  property. 
Thus  it  appears  that  a  mining  claim  on 
the  public  domain  is  real  property,  and 
the  subject  of  complete  ownership  as  a 
claim,  and  that  the  locator  thereof,  or  his 
successor  in  interest,  having  fully  complied 
with  the  terms  prescribed  by  congress  for 
acquiring  title  to  mineral  lands.  Is,  so  long 
as  be  continues  such  compliance,  the  own- 
er of  the  claim  for  all  practical  purposes. 
He  is  the  owner  before  as  well  as  after  the 
issuance  of  the  government  patent,  and  ia 
entitled  to  the  exclusive  possession  and 
enjoyment  against  every  one,  including 
the  United  States  itself.  From  the  forego- 
ing It  follows  that  when  plaintiffs  pleaded 
ownership  of  the  mining  claim,  describing 
the  same  according  to  the  location  certifi- 
cate thereof  duly  recorded,  without  alleg- 
ing that  their  ownership  was  in  fee,  or 
that  the  government  patent  hart  issued 
therefor,  such  averment,  being  in  ordinary 
language,  and  appropriate  to  the  subject, 
matter  of  the  pleading,  did  not  impori 
that  they  were  the  owners  in  fee  of  tbs 
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mioinff  claim,  and  tbey  were  not  bound  to 
prove  their  title  by  patent  from  the  Onited 
States. 

It  is  further  contended  by  counsel  that 
there  was  a  variance  l)etween  the  pleading 
and  the  proof,  or  rather  a  failure  of  proof 
in  respect  to  the  kind  ufpos^slon  alleged. 
It  le  conceded  that  the  evidaoce  tended  to 
establish  plaintiHs'  claim  to  the  premises 
under  the  mining  laws  nf  the  United  States 
and  of  this  state,  and  that  they  had  the 
qnaliflcations  required  by  law  to  entitle 
them  to  make  a  mining  location ;  but  it  is 
Insisted  that  plaintiffs  were  bound  to 
prove  themselves  in  the  actual  possession 
of  the  premises,  as  alleged  in  their  com- 
plaint. To  maintain  an  action  for  injury 
to  a  mining  claim,  it  is  not  necessary  that 
the  claimant  should  reside  nn  the  premises, 
nor  that  It  should  be  inclosed  or  culti- 
vated, nor  that  be  should  have  a  pedis 
possessio  of  the  claim,  according  to  the 
common  acceptation  of  that  term.  Hav- 
ing made  and  marked  the  discovery,  and 
filed  his  certificate,  having  performed  and 
kept  up  the  work  necessary  to  perfect  his 
claim,  and  having  otherwise  complied  In 
good  faith  with  the  requirements  essential 
to  a  valid  and  subsisting  location,  and  be- 
ing In  the  actual  and  lawful  control  of  the 
claim,  for  the  purpose  of  working  or  de- 
veloping the  same,  he  is,  while  continuing 
such  relations  to  the  property,  entitled  to 
the  exclusive  possession  and  enjoyment 
thereof  against  the  whole  world.  Under 
such  circumstances,  his  possession  must 
be  considered  snfHclent  to  enable  him  to 
maintain  an  action  against  any  one  tree- 
passing  thereon ;  and  such  action  lies  for 
Injury  to  the  growing  timber,  as  well  as 
to  the  mineral  product,  of  the  soil  itself. 
From  a  very  early  period,  the  legislation 
of  this  state  has  expressly  given  such  right 
of  action  to  any  person  who  may  have  a 
title  to  occnpy  any  mining  claim  within 
any  mining  district  of  the  state.  See  Rev. 
St.  Colo.  1S68.  pp.  632,  683;  also,  Gen.  St. 
1883,  §§  2681,  2G86. 

In  view  of  these  statutory  enactments, 
the  defendants  not  having  pleaded  title  in 
themselves  to  the  yocus /n  goo,  the  aver- 
ment that  the  possession  was  actual, 
though  broader  than  necessary,  cannot  be 
justly  allowed  to  work  a  reversal  of  the 
judgment.  The  term  " actual "  may  be  re- 
jected as  surplusage,  and  still  the  com- 
plaint contains  every  averment  essential 
to  the  maintenance  of  plaintIRs'  action. 
We  remark,  however,  that  the  complaint 
is  not  to  be  commended  as  a  model  in 
cases  I  this  kind,  it  is  entirely  imma- 
terial whether  or  not  plaintiffs  had  the 
technical  possession  requisite  to  the  main- 
tenance of  trespass  qaure  elauaum  fiv/fit 
at  common  law;  for  since  they  were  en- 
titled to  theexcluslve possession  and  enjoy- 
ment of  the  mining  claim,  and  had  title  to 
occupy  the  same,  they  could  maintain  a 
civil  action  under  the  Code  for  any  unlaw- 
ful Injury  thereto  committed  by  a  stranger 
without  right  or  title.  2Wat.Tresp.  §918; 
Bliss,  Code  PI.  §  227;  Darst  v.  Rush.  14  Cal. 
82;  Coryell  v.  Cain,  16  Cal.  667;  Armstrong 
V.  Lower,  6  Colo.  393,  also  581 ;  Strepey  v. 
Stark,  7  Colo.  614,  6  Pac.  Rep.  Ill;  Ken- 
dull  V.  Mining  Co..  9  Colo.  357,12  Pac.  Rep. 
198;  North   Noonday  Mln.  Co.  v.  Orient 


MIn.  Co.,  1  Fed.  Rep.  522;  English  v.  John- 
son, 17  Cal.  116;  Halleck  v.  Mixer,  16  Cal. 
674.  See  2  Cx)pp,  Land-0  wner,  114,  (No- 
vember, 1875.7" 

It  Is  further  contended  that  the  com- 
plaint Is  defective  for  want  of  necessary 
averments  of  citizenship.  It  Is  true,  in  a 
proceeding  to  settle  adverse  claims  to  min- 
eral lands,  the  plaintiff  must  allege  and 
prove  that  he  is  a  citizen  of  the  United 
States,  or  that  he  has  declared  his  Inten- 
tion to  become  such,  in  order  to  obtain  the 
pat«nt;  and,  under  the  amendment  of  1881, 
the  defendant  must  make  like  averment 
and  proof  in  order  to  succeed  on  his  part. 
The  supreme  court  of  Idaho  seems  to  have 
extended  this  doctrine  to  actions  of  tres- 
pass; though  it  was  in  a  case  where  the 
defendants  not  only  denied  the  title  of  the 
plaintiff  to  the  mining  claim,  but  also 
claimed  to  have  located  the  same  them- 
selves. Bohanon  v.  Howe,  17  Pac.  Rep. 
583.  But  it  seems  to  us  there  Is  reason  for 
distinguishing,  in  the  matter  of  pleadings, 
between  a  proceeding  to  settle  adverse 
claims  to  mining  property  and  a  civil  ac- 
tion for  cutting  and  carrying  away  timber 
from  such  property.  Theformer  is  a  stat. 
ntory  proceeding  prescribed  by  act  of  con- 
gress, the  very  purpose  of  which  is  to  set- 
tle the  title  between  contesting  claimants, 
and  thus  lay  the  foundation  for  the  issu- 
ance of  thegovemment  patent.  Hence  the 
pleadings  must  specially  conform  to  that 
object.  The  lattor,  under  our  procedure. 
Is  an  ordinary  civil  action  to  recover  dam- 
ages from  a  wrong-doer;  Injury  to  the 
possession  is  the  gist  of  the  action ;  and  a 
money  judgment  is  the  only  relief  sought. 
In  actions  of  the  latter  class,  it  has  al- 
ways been  allowable  for  the  plaintiff  to 
make  general  averment  of  his  title  or  pos- 
session in  the  first  instance.  Besides,  the 
capacity  of  the  plaintiff  to  sue  in  an  or- 
dinary civil  action  is  generally  presumed, 
and  the  burden  of  controverting  such  au- 
thority. If  attempted,  rests  upon  the  de- 
fendant. No  such  attempt  was  made  in 
this  case.  The  plaintiffs  gave  evidence 
that  they,  and  each  of  them,  were  citizens 
of  the  United  States,  and  no  contradictory 
evidence  was  offered  on  the  point.  Wesee 
no  reason  to  doubt  that  the  evidence  was 
snfilclent  to  satisfy  the  jury  that  plaintiflB 
were  citizens  of  the  Unlte<l  States;  that 
thej-  had  complied  with  the  requirements 
essential  to  the  location  of  a  valid  mining 
claim ;  and  that  their  right  thereto  was  a 
subsisting  one  at  the  time  of  the  injuries 
complained  of.  1  Chit.  PI.  196;  2  Wat. 
Tresp.  S  d87  et  seq.;  Strepey  v.  Stark,  su- 
pra, 618;  Jackson  v.  Dines,  13  Colo.  90,  21 
Pac.  Rep.  918;  Thomas  v.  Chisholm,  13 
Colo.  105,  21  Pac.  Rep.  1019;  I^ee  Doon  v. 
Tesh,  68  Cal.  50,  6  Pac.  Rep.  87,  and  8  Pac. 
Rep.  621;  Gwtllim  v.  Donnellan,  supra. 

It  is  suggested  by  counsel  In  argument 
that  plaintiffs  below  did  not  locate  their 
mining  claim,  in  good  faith,  for  the  pur- 
pose of  working  and  extracting  the  pre- 
cious metals  therein  found,  bntfor  the  pur- 
pose of  removing  the  timber  therefrom. 
To  this  suggestion,  all  we  can  say  Is  that 
the  matter  Is  not  presented  by  the  record 
In  such  manner  as  that  we  can  take  cog- 
nizance of  it  in  this  proceeding. 

The  instructions  given  by  the  court  to 
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the  Inry  were  in  the  natare  of  a  general 
charge.  Objections  were  not  made,  nor 
exceptions  thereto  reserved,  before  the  trial 
conrt  in  each  a  manner  as  to  be  available 
on  this  review,  according  to  the  well-set- 
tled practice  of  this  court, based  npon  the 
sonndest  principles  of  justice.  Webber  v. 
KmmerRon,  »  Colo.  248;  Railway  Co.  v. 
Ward,  4  Colo.  30;   Coon    v.  Rigden,  Id. 

27,5;  Keith   v.  Wells.  14  Colo. ,23  Pac. 

Rep.  991.  As  counsel  in  their  argument 
have  not  pointed  out  any  errors  occasioned 
by  the  refusal  to  give  Instructions  prayed 
by  defendant,  wo  shall  not  undertake  to 
consider  them.  The  Judgment  of  the  dis- 
trict court  Is  affirmed. 


MEI-SHEtMEK  et  al.  V.  HOMMBL. 

(Sv/iyreme  Court  of  Colorado.    Oct  17,  1890.) 

Afpeal, — Objecttoss  not  Uhoed  BEJ.OW  — Paut- 

KBKSHiP— Notes  Executed  by  One  Paktseb. 

1.  Where  no  question  as  to  a  defect  of  parties 
defendant  is  made  in  the  court  below,  the  point 
will  not  be  considered  on  appeal,  under  Code 
Colo.  SS  35,  39,  60,  providing  that  such  question 
shall  be  raised  by  demurrer  or  answer,  and  that, 
if  not  so  raised,  the  objection  will  be  deemed  to 
have  been  waived. 

2.  Where,  in  an  action  on  a  note  execated 
by  one  partner  in  the  name  of  the  firm,  it  appears 
that  the  other  suosequently  recognized  it  as  a  firm 
obligation,  and  paid  interest  on  it,  it  is  immate- 
rial tiiat  the  partner  executing  signed  the  firm 
name  as  "Max  Melsheimer  &  Co., "  when  in  fact 
it  was  "Melsheimer  &  Co. " 

Appeal  from  district  court,  Arapahoe 
county. 

Suit  upon  promissory  note.  Appellee, 
Frank  A.  Hommel,  as  plaintiff  belnw,  al- 
leges in  his  complaint  that,  at  the  time  of 
the  execution  and  delivery  of  the  note,  ap- 
pellant Max  Melsheimer,  and  one  John  H. 
Anderson,  constituted  and  were  doing 
business  under  the  firm  name  and  style  of 
Max  Melsheimer  &  Co. ;  that  as  such  Arm, 
on  Angnst  2,  1881,  they  made,  executed, 
and  delivered  to  the  plaintiff  their  certain 
promissory  note  in  words  and  figures  as 
follows,  to-wit:  "$300.00.  Denver,  Au- 
gust 2d,  1881.  Thirty  days  after  date,  we 
promise  to  pay,  to  the  order  of  F.  Hum- 
mel, five  Hundred  and 00-100  dollars  at  one 
and  one-qnarter  per  cent,  per  month  until 
>paid.  Value  received.  Max  Mrlsheimuk 
&  Co.  John  H.  A.ndekson."  The  plain- 
tiff further  alleges  that  interest  npon  this 
note  had  been  paid  upon  the  2d  day  of 
May,  1884,  but  that  nothing  had  been  paid 
upon  the  principal  sum,  and  that  the 
same,  with  interest  from  May  2, 1884,  was 
due,  and  unpaid.  The  first  defense  may  be 
treated  as  a  specific  denial  of  each  allega- 
tiun  of  the  complaint.  In  his  second  de- 
fense, appellant  admitted  that  at  about 
the  date  of  the  note  he  was  in  partnership 
with  the  John  H.  Anderson  mentioned  in 
the  complaint,  under  the  firm  name  of 
Melsheimer  &  Co.;  denies  that  he  signed 
the  note,  or  authorized  Anderson  to  sign 
it  for  him;  denies  that  the  note  is  signed 
"Max  Melsheimer  &  Co.,"  and  alleges  that 
it  was  signed  "Max  Melsheimer;"  denies 
that  he  received  any  part  of  the  proceeds 
of  said  note,  and  alleges  that  the  proceeds 
were  not  used  in  the  firm  bnsinetjB,  but 
that  Anderson  received  and  misappropd- 


ated  the  money.  Hommel,  in  the  replica- 
tion, denies  the  new  matter  set  up  in  the 
answer.  Upon  the  isuues  thus  made,  a 
trial  was  had  to  a  jury,  which  resulted  in 
u  verdict  for  plaintiflf,  Hommel.  ■  Defend- 
ant Melsheimer  moved  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary 
to  the  evidence,  which  motion  was  over- 
ruled and  judgment  entered  for  the  plain- 
tiff, and  thereupon  the  defendant  Mels- 
heimer appealed  to  this  court. 

O.s'ca/' Neuter  and  Ullery  &  Morgan,  tor 
appellants.  B/irmaa  &  Cover,  for  appel- 
lee. 

Hayt,  J.,  (after  stating  the  facts  as 
above.)  No  question  as  to  a  defect  of  par- 
ties defendant  was  raised  in  the  court  be- 
low, and  consequently  this  question  will 
not  be  considered  upon  appeal.  Civil 
Code  1883,  §§  55,59,60;  Great  West.  Min. 
Co.  V.  Woodmas  of  A.  Min.  Co.,  12  Colo.  46, 20 
Pac.  Rep.  771 .  The  jury  seems  to  have  been 
fully  and  fairly  instructed  upon  the  law  of 
the  case.  In  fact,  it  is  not  claimed  that 
the  trial  court  committed  any  error  in 
this  regard.  The  only  errors  relied  upon 
relate  to  the  sufficiency  of  the  evidence  to 
support  the  verdict.  The  plaintiff,  Hom- 
mel, is  an  old  man  of  loreign  birth,  and 
unused  to  our  language.  He  was  nearly 
80  years  of  age  at  the  time  of  the  trial, 
and  although  in  his  long  examination  the 
answers  at  times  became  confused,  and 
even  contradictory,  this  should  occasion 
no  surprise,  particularly,  as  several  years 
had  elapsed  since  the  occurrence  of  the 
events  about  which  he  was  called  upon 
to  testify.  The  weight  to  be  giveu  to  this 
and  other  evidence  was  a  matter  exclu- 
sively for  the  jury  to  determine.  The  sa- 
lient points  in  the  case  were  fully  covered 
by  other  witnesses  introduced  on  behalf 
of  plaintiff. 

It  is  contended  by  counsel  that  the  note 
Is  not  a  firm  obligation,  because  it  is 
signed  " Mas  Melsheimer  &  Co.,"  and  not 
"Melsheimer  &  Co.;"  the  latter,  it  is 
claimed,  being  the  name  adopted  by  the 
firm,  and  under  which  its  business  was  us- 
ually transacted.  The  evidence  for  the 
plaintiff  is  to  the  effect  that  the  money 
was  advanced  upon  the  credit  of  the  firm  ; 
that  Andersun,  in  signing  the  name  Max 
Melsheimer  &  Co.,  intended  to  bind  the  firm 
by  so  doing,  and  that  this  was  within  the 
scope  of  his  authority ;  that  the  proceeds 
of  the  note  were  used  in  the  firm  business; 
that  defendant  Melsheimer  was  informed 
of  the  existence  of  the  note  soon  after  it 
was  executed,  and  with  this  information 
he  then  said  to  plaintiff,  "You  needn't  be 
afraid,  you  get  your  money;"  that  after- 
wards he  recogniieed  the  note  as  a  valid 
obligation  of  the  firm,  and  paid  interest 
upon  its  or  10  times.  Opposed  to  this  evi- 
dence is  the  testimony  of  the  defendant 
alone.  The  verdict  is  for  the  plaintiff  gen- 
erally. Under  the  elrcumstancee,  it  is  en- 
tirely unimportant  as  to  whether  the 
name  of  the  copartnership  was  in  fact  Mels- 
heimer &  Co.,  as  claimed  by  the  defend- 
ant, or  Max  Melsheimer  &  Co.,  the  name 
appearing  upon  the  note.  The  evidence  Is 
amply  sufficient  to  support  the  verdict  in 
either  event.  The  Judgment  must,  there- 
fore, be  affirmed. 
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Id  re  Losasso  et  a.1. 
(Supreme  Court  of  Colorado.    Oct.  11,  1890.) 
Right  to  Bail  aftek  Indictment— Homicide. 
Under  Bill  of  Rights  Colo.  §  19,  declaring 
"that  all  persons  shall  oe  bailable  by  sufficient 
sureties,   except  for  capital   offenses,  when  the 
proof  is  evident  or  the  presumption  great, "  one 
charged  with  murder  in  the  first  degree  is  baila- 
ble, even  after   indictment,  if   the   proof  is   not 
evident  nor  the  presumption  great,  and  it  is  the 
duty  of  the  judges  to  hear  evidence  for  the  pur- 
pose of  determining  whether  or  not  the  prisoner 
should  be  bailed. 

Original  application  for  habeas  corpus. 

It  1b  alleged,  among  otiier  things,  in  the 
petition  that  Genaro  Losasao  and  Gaeta- 
no  Losasao  are  lield  in  custody  by  tlie  Jail- 
er of  Arapahoe  county  upon  a  pretended 
indictment  charging  them  with  murder  in 
tlie  first  degree;  that  tney  "are  not  guilty 
of  any  crime  or  offense  against  tlie  laws  ot 
tbiH  state, "  and  their  ImpriBonraent  iB  ille- 
gal and  unconstitutional.  It  is  also 
averred  that,  though  considerable  time 
will  elapse  /before  trial  can  be  had  'upon 
the  pretended  indictment,  the  district 
conrt  refuses  to  entertain  a  motion  for 
bail.  The  present  application  to  the  su- 
preme court  is  made  for  the  purpose  of  se. 
curing  a  hearing,  and  favorable  action,  up- 
on this  question. 

Edgar  Caypless,  for  petitioner.  S.  Rid- 
ttell,  amicus  curix. 

Helm,  C.  J.,  (after  stating'  the  facts  as 
above.)  The  question  now  presented  for 
consideration  Is  whether  or  not  one 
charged  with  murder  of  the  first  degree, 
the  punishment  for  which  offense  is  death, 
may  be  admitted  to  bail  after  indictment 
and  prior  to  trial.  The  practice  lu  the 
different  courts  of  the  state  with  reference 
to  this  subject  is  not  uniform.  The  pres- 
ent judges  of  the  second  judicial  district, 
where  petitioners  are  held  In  custody,  are 
ot  opinion  that  the  indictment  is  conclu- 
sl  re  against  the  right  to  ball,  and  there- 
fore decline  to  consider  any  application 
therefor.  On  the  other  hand,  the  judges 
in  most,  if  «iot  all,  of  the  remaining  dis- 
tricts frequently  entertain  such  applica- 
tions, hear  evidence  thereon,  and  occasion- 
ally admit  to  bail.  In  view  of  these  con- 
flicting opinions  and  inconsistent  hold- 
ings, it  is  important  that  a  definite  rule 
should  be  announced,  so  that  the  proced- 
ure In  the  premises  may  be  uniform 
throughout  the  state.  It  is  difficult  to  de- 
termine precisely  what  the  common-law 
rnles  on  the  subject  of  ball  were  when  pro- 
visions, such  as  will  be  hereafter  consid- 
ered and  are  now  made  constitutional, 
were  first  adopted  in  this  country.  Mr. 
Blackstone  says :  "It  is  agreed  that  the 
court  of  king's  bench  (or  any  judge  there- 
of In  vacation)  may  ball  for  any  crime 
whatsoever,  be  it  treason,  murder,  or  any 
other  offense,  according  to  the  circum- 
stances of  the  case. "  Book  4,  c.  22, ' 
p.  299.  And  he  mentions  no  exception 
predicated  upon  the  finding  of  an  indict- 
ment. But  it  seems  to  be  well  settled  that 
that  court,  as  a  matter  of  course,  refused 
ball  In  all  capital  cases  after  return  of  a 
true  bill,  unless  some  special  clrcumHtance, 
usually  arising  subsequent  to  such  action, 
supervened;  also,  that  in  no  felony,  cJter 


Indictment,  was  ball  regarded  or  allowed 
as  a  matter  ot  right.  The  foregoing  prac- 
tice of  the  court  of  king's  bench.  In  rela- 
tion to  capital  offenses,  has  become  a  fixed 
rule  in  California,  Louisiana,  New  York, 
Iowa,  and  North  Caroliun.  It  is  held  in 
those  states  that  after  indictment  tor  a 
capital  felony  the  preHumption  ot  guilt  is 
so  strong  as  to  be  conclusive  against  ad- 
mission to  ball.  State  v.  Mills,  2  Dev.  & 
B.  552;  Hight  v.  U.  S.,  1  Morris,  (Iowa.) 
•407;  Territory  V.  Benolt,  1  Mart.  (La.) 
142;  People  v.  McLeod,  1  Hill,  377;  People 
V.  Tinder,  19  Cal.  539.  We  have  only  dis- 
covered two  cases  in  the  federal  coarts  di- 
rectly upon  this  question,  viz.,  U.  S.  v. 
Jones,  &  Wash.  C.  C.  224,  and  the  cele- 
brated trial  of  Aaron  Burr  for  treason. 
In  the  former  case,  Jones,  one  of  tlie  de- 
fendants, was  admitted  to  bull  upon  the 
ground  of  illness ;  but  as  to  Roese.  another 
of  the  defendants,  Mr.  Justice  Washixh- 
TON  disposes  of  the  application,  without 
argument,  in  the  following  language: 
"The  bill  of  indictment  being  found,  we  do 
not  feel  ourselves  at  liberty  to  Inquire  into 
the  evidence  against  it,  "  Upon  return  of 
the  indictment  against  Aaron  Burr,  appli- 
cation for  ball  was  made  to  Chief  .Tustice 
Marshall,  who  presided  throughout  the 
trial.  The  learned  chief  justice  remarked 
(see  page  94)  that  he  "had  never  known  a 
case  similar  to  the  present  when  such  an 
examination  had  taken  place."  He  also 
Insisted  "upon  the  necessity  of  producing 
adjudged  cases  tu  prove  that  the  court 
could  ball  a  party  against  whom  an  in- 
dictment had  been  found."  But  on  page 
95,  he  is  represented  assaying:  "I  have 
only  stated  my  present  impression.  This 
subject  is  open  for  argument  hereafter. " 
Mr.  Burr  was  thereupon  committed  to 
jail,  and  whether  subs«>quently  any  au- 
thorities were  cited  or  arguments  heard 
npon  the  question  we  are  not  advised. 
No  ruling  thereon,  or  further  reference 
thereto,  appears  in  the  volume.  It  is  a 
signlflcantclrcumstance  that  there  was  at 
this  time  (A.  D.  1807)  In  Virginia,  where 
Burr  was  tried,  no  such  constitutional 
provision  on  the  subject  of  bail  as  now  ex- 
ists in  this  and  other  states.  In  U.  S.  y. 
Stewart,  2  Dail.  843,  (A.  D.  1795.)  upon  this 
question,  language  Is  used  which  seems  to 
concede  the  possibility  of  an  examination 
tor  admission  to  bail  in  such  cases,  but 
the  point  was  not  necessarily  Involved, 
and  the  decision  cannot  be  considered  au- 
thority. Precedents  from  the  federal 
courts  upon  the  subject  In  hand  thus  ap- 
pear to  be  extremely  meager  and  unsatis- 
factory ;  but,  so  far  as  the  federal  cases 
go,  they  point  to  a  sanction  ot  the  com- 
mon-law rule.  The  supreme  courts  of  the 
following  states,  however,  have  promul- 
gated a  different  doctrine:  Alobama,  Ar- 
kansas, Florida,  Illinois,  Indiana,  Missis- 
sippi, Ohio,  South  Carolina,  and  Texas. 
The  view  adopted  in  these  states  is  that 
the  indictment,  even  in  capital  cases,  is 
simply  iiresumptive  evidence  of  the  guilt 
ot  the  party  charged,  and  that  courts 
should,  npon  application,  hear  proofs, 
and,  If  the  presumption  be  overcome,  ad- 
mit to  bail.  Ex  parte  Hammock,  "y  Ala. 
414;  Ex  parte  White.  9  Ark.  222;  Thrasher 
V.  State,  (Fla.,  1890,)  7  South.  Rep.  8ir; 
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Lynch  v.  People,  88 111.494;  Ex  parte  Ken- 
dall, lOU  Ind.  6»»:  Street  v.  State.  48  MIbb. 
1;  State  v.  Stiinmuns,  19  Ohio,  1B9;  State 
V.  Hill,  8  Brev.  «9;  Yarborough  v.  State,  2 
Tex.  519.  Each  of  the  f  oreKuing  lists  of 
erases  from  the  state  courts  might  be  large- 
ly augraeuted  by  other  decisions  of  the 
same  tribunals;  but,  as  the  opinlous  re- 
ferred to  express  what  is  believed  to  be  the 
law  at  the  present  time  in  the  states  men- 
tioned, additional  citations  therefrom  are 
deemed  unnecessary.  Although  the  above 
reference  to  adjudicated  cases  shows  con- 
trariety of  Judicial  opinion  on  the  subject 
before  us.  It  may  fairly  be  said  that  the 
preponderance  of  authority  lu  this  coun- 
try is  against  the  common-law  doctrine. 
And  we  think  this  preponderance  of  au- 
thority is  more  in  harmony  with  the  pol- 
icy and  purposes  ot  modern  constitutional 
and  l^islative  action.  It  must  be  borne 
in  mind  that  the  legal  penalty  for  crime  Is 
intilcted  only  upon  conviction,  and  that 
the  object  of  imprisonment  before  trial  is 
safe-keeping,  not  punishment.  If  the  pres- 
ence of  the  accused  for  trial  could  be  other- 
wise assured,  imprisonment  would  doubt- 
less be  entirely  dispensed  with.  So  anx- 
ious were  the  framers  of  the  constitutions, 
state  and  federal,  to  guard  against  abuses 
in  this  direction,  that  they  prohibited  the 
exaction  of  "excessive  ball;"  /.  «.,  more 
than  will  be  reasonably  sufflciRnt  to  pre- 
vent evasion  of  the  law  by  flight  or  con- 
cealment. It  is  likewise  to  be  remembered 
that  trial  does  not  and  cannot,  as  a  rule, 
BO  speedily  follow  presentment,  in  this  and 
other  rapidly  growing  western  common- 
wealths, as  in  England,  where  the  com- 
mon-law doctrine  under  consideration  had 
its  origin.  Most,  if  not  all,  ot  the  state 
constitutions,  now  contain  provisions 
substantially  similar  to  section  19  of  our 
bill  of  rights,  which  reads  sm  follows: 
"That  all  persons  shall  be  bailable  by  suffi- 
cient sureties,  except  for  capital  offenses, 
when  the  proof  is  evident,  or  the  presump- 
tion great. "  It  will  be  observed  that  this 
constitutional  provision  is  entirely  silent 
as  to  the  status  of  the  prosecution.  It 
does  not  say  that  upon  indictment  for  a 
felony,  or  for  a  particular  kind  of  felony, 
the  beneficent  privilege  conferred  is  with- 
drawn. On  the  contrary.  Its  terms  are 
bruad  enough  to  include  persons  accused 
of  any  crime  whatever,  after  an  well  as 
before  indictment.  The  only  exception  ex- 
pressly made  baa  reference  to  capital  of- 
fenses, but  this  exception  is  wholly  inoper- 
ative if  the  proof  of  guilt  be  not  evident, 
and  the  presumption  great.  Had  the 
framers  of  the  constitution  Intended  to 
provide  that  the  indictment  should  be  con- 
clusive in  capital  cases,  they  would.  In  all 
probability,  have  said  so.  A  simple  dec- 
laration to  this  effect  would  have  avoided 
all  doubt  and  embarrassment.  Wh  must 
look  outside  of  the  language  employed  in 
the  constitution  for  authority  sustaining 
the  position  that  in  any  case  the  indict- 
ment alone  is  conclusive  against  the  pris- 
oner's right  to  ball.  The  view  affirming 
such  conclusiveness  is  doubtless  drawn  by 
supposed  analogy  and  precedent  from  the 
common  law.  But  It  is  universally  con- 
ceded that  the  constitutional  provision, In 
effect,  though  not  lo  words,  chaoKeB  the 


common  law  so  as  to  confer  an  absolute 
right  to  bail  after  indictment  in  all  other 
felonies.  Proofs  may  be  required  in  deter- 
mining the  amount  of  bail,  but  the  right 
thereto  Is  no  longer  a  matter  of  judicial  in- 
quiry or  discretion.  Is  it  not  equally  rea- 
sonable, and  equally  in  harmony  with  es- 
tablished rules  of  construction,  to  suppose 
that  a  change  was  also  intended  in  the 
character  of  the  presumption  furnished  by 
the  indictment  iu  capital  cases?  If  the 
common-law  rule  is  so  relaxed  that  what 
was  formerly,  at  most,  a  matter  of  Judi- 
cial discretion  is  now  a  matter  of  absolute 
right,  may  it  not  be  that  that  which  for- 
merly constituted  a  conclusive  presump- 
tion should  now  be  regarded  as  prima,  fach 
proof  only  ?  The  language  of  the  excep- 
tion itself  would  seem  to  sustain  this  con- 
clusion. It  clearly  implies  an  investiga- 
tion by  some  tribunal  into  the  sufflciency 
ot  the  proofs.  Ball  as  a  matter  of  right  is 
denied;  but,  when  some  competent  aa- 
thority  ascertains  by  inquiry  that  the 
proof  is  not  evident,  and  the  presumption 
great.  Its  allowance  is  imperatively  com- 
manded. That  the  tribunal,  or  authority 
possessing  the  powerof  adniitting  to  bail, 
should  make  this  inquiry,  is  not  an  unrea- 
sonable deduction. 

Two  principal  grounds  are  mentioned 
for  the  view  that  in  capital  cases  upon  re- 
turn of  the  bill  bail  must  be  denied  with> 
out  investigation.  The  first,  being  the  one 
relied  on  In  the  English  decisions,  is  thus 
clearly  given  by  the  court  in  Lord  Mohun's 
Case,  1  Salk.  104:  "  If  a  man  be  found  guil- 
ty ot  murder  by  the  coroner's  inquest,  we 
sometimes  hail  him,  because  the  coroner 
proceeds  upon  depositions  taken  in  writ- 
ing, which  we  may  look  into;  otherwise  If 
a  man  be  found  guilty  of  murder  by  a 
grand  jury  because  the  court  cannot  take 
notice  of  their  evidence,  which  •  they,  by 
their  oath,  are  bound  to  conceal."  The 
second  ground  is  briefly  stated  in  People 
V.  Hyler,  2  Park.  Crini.  R.  570,  as  follows: 
"Because  to  o(>en  the  whole  question  of 
guilt  or  Innocence  to  proof  in  an  action  to 
admit  to  bail  would  be  attended  with  the 
most  serious  inconvenience."  Both  ot 
these  objections  arc  forcible,  and  would, 
under  different  circumstances,  doubtless 
be  worthy  of  grave  consideration.  The 
first  ia  based,  however,  upon  the  estab- 
lished practice  of  the  English  courts  ot 
limiting  the  examination  for  ball  to  a 
review  of  evidence  taken  before  the  com- 
mitting tribunal.  No  such  i)ractlce  Is  re- 
quired by  the  constitutional  provision  un- 
der consideration ;  nor,  so  far  as  we  are 
advised,  is  it  generally  adhered  to  by  the 
courts  ot  this  country.  The  second  objec- 
tion is  more  serious,  and, it  the  courts  pos- 
sessed entire  freedom  of  action  in  regard 
to  the  matter,  would  be  very  persuasive. 
The  regular  trial  is,  to  a  limited  extent  at 
least,  anticipated.  While  the  guilt  or  in- 
nocence of  the  accused  is  not  to  be  deter- 
mined, the  quantity  and  character  ot  the 
proofs  on  this  point  are,  tor  the  special 
purpose  in  hand,  necessarily  considered. 
Occasionally  much  time  is  thus  consumed, 
and  the  court's  attention  is  correspond- 
ingly diverted  from  other  business.  But 
these  objections  cannot  avail  against  a 
positive  constitutional  command;  it  the 
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constitution  requires  the  court  to  deter- 
mine for  itself  whetlier  or  not  the  proof  is 
evident  or  presumption  great  in  a  given 
case,  all  considerations  of  expediency  or 
convenience,  however  potent  they  might 
be  at  the  common  law,  must  give  way. 
The  English  cases,  and  the  American  cases 
adopting  the  English  rule,  all  concede  the 
right  to  be  heard  upon  nn  application  for 
bail  after  commitment  by  a  coroner's  In- 
quest or  an  examining  magistrate.  The 
character  and  scope  of  the  inquiry  are  in 
many  instances  circumscribed,  yet  the 
right  to  be  heard  is  nevertheless  unques- 
tioned. But,  under  our  practice,  it  would 
ordinarily  accord  more  nearly  with  Justice 
to  hold  the  finding  of  a  coroner's  inquest 
or  a  committing  magistrate  conclusive  as 
to  the  clearness  of  guilt  than  the  report  of 
a  grand  jury.  In  the  former  cases,  the  ac- 
cused may  appear  in  person  and  by  coun- 
sel. He  may  be  heard  in  argument,  may 
produce  evidence,  and  make  his  own  state- 
ment. But  the  proceedings  of  a  grand 
jury  are  inviolably  secret  and  wholly  ex 
parte,  evidence  for  the  state  being  alone 
received.  The  accused  Is  not  present,  and 
In  many  Instances  is  ignorant  of  the  fact 
that  charges  against  him  are  being  con- 
sidered. He  cannot  be  represented  by 
counsel,  or  be  heard  upon  the  legality  or 
bearing  of  the  evidence  adduced.  The 
officer  employed  by  the  state  to  prosecute 
exercises  a  large  influence  In  the  selection 
of  witnesses  to  testify;  gives  the  only 
legal  advice,  unless  the  court  be  called 
upon;  and  usually  directs  to  a  considera- 
ble extent  the  entire  proceeding.  The  rule 
that  the  proof  of  guilt  thus  offered  and 
weighed  should  be  pro  forma  treated  as 
"evident,"  and  that  the  presumption 
thus  arising  should  in  the  same  manner  be 
pronounced  "great,  "  is  largely  a  legal  fic- 
tion. It  finds  little  support  in  reason. 
Moreover,  every  indictment  for  murder  In 
the  first  degree  includes  several  lesser  of- 
fenses. Under  it  the  accused  may  be  con- 
victed of  murder  in  the  second  degree,  or 
of  voluntary  or  involuntary  manslaugh- 
ter. In  legal  effect,  therefore,  every  such 
Indictment  charges  four  crimes,  three  of 
which  are  unquestionably  bailable.  To 
deny  the  latter  propositloa  would  as  plain- 
ly violate  the  constitutional  mandate  as  to 
refuse  bail  where  crimes  against  property 
are  the  subject  of  accusation.  Why  should 
the  prisoner  not  be  permitted  to  show.  If 
he  can,  that  bis  offense  belongs  to  one  of 
the  lower  grades?  The  presumption, 
treated  in  some  cases  ns  conclusive,  that 
the  grand  jury  would  not  have  returned  a 
bill  for  the  higher  grade  if  the  evidence 
pointed  more  clearly  to  one  of  the  lesser 
offenses,  does  not  rest  upon  a  very  sub- 
stantial foundation.  It  Is  a  fact  that 
prosecuting  officers,  actuated  by  motives 
of  policy,  generally  endeavorto  procure  In- 
dictments for  the  higher  rather  than  for 
either  of  the  lesser  grades  of  homicide. 
An  Indictment  for  murdei  is  not,  without 
reason,  supposed  to  render  a  conviction 
of  manslaughter  more  certain.  On  the 
other  hand,  under  the  charge  of  man- 
slaughter, a  conviction  for  murder  would 
be  impossible;  yet  the  evidence  adduced 
at  the  trial  may  greatly  exceed  In  strength 
that   upon   which    the    indictment    was 


found,  and  fully  warrant  such  conviction. 
In  theory,  these  considerations  should 
have  no  weight  either  with  the  prosecutor 
or  grand  jury ;  but  in  practice,  we  Isnow 
that  they  iiften  turn  the  scales  in  favor 
of  the  graver  accusation.  As  already  in- 
timated, certain  exceptions  to  the  com- 
mon-law rule  In  relation  to  ball  In  capital 
cases  are  recognized,  even  where  this  rule 
prevails  most  rigorously.  Among  these 
■exceptions  may  be  mentioned  serious  ill- 
ness of  the  prisoner ;  delay  by  the  prosecu- 
tion in  biinglng  him  to  trial;  consent  of 
the  prosecuting  attorney  to  the  taking  of 
ball ;  the  existence  of  public  excitement  at 
the  Idme  of  the  finding  of  the  Indictment, 
likely  to  prejudice  the  grand  jury;  the 
confession  of  another  that  he  did  the  kill- 
ing, and  the  like.  These  exceptions  are, 
in  the  main,  prompted  by  considerations 
of  actual  or  probable  hardship.  Courts 
sometimes  exereise  a  sonnd  judicial  discre- 
tion, and  admit  to  ball  in  such  cases,  even 
when  the  proof  appeara  to  be  evident  or 
presumption  great.  But  It  occasionally 
happens  that  bj'  means  of  malicious,  or 
of  prejudiced  or  perjured,  testimony,  or 
upon  wholly  insufficient  proofs,  indict- 
ments are  procured  charging  the  crime  of 
mnrder,  and  a  long  period  must  elapse  be- 
fore a  trial  can  be  had.  The  same  prompt- 
ings of  humanity,  relnforeed  by  strong 
considerations  of  Justice,  would  also  sanc- 
tion the  hearing  of  proofs  on  the  question 
of  bail,  where  such  matters,  or  some  of 
them,  are  alleged  as  a  ground  of  the  appli- 
cation. In  our  Judgment,  the  foregoing 
considerations  wan-ant  the  view  that  the 
absolute  conclusiveness  of  the  indictment 
as  to  guilt  in  capital  cases  should  not  be 
assumed. 

Courts  must,  however,  proceed  with  ex- 
treme caution  In  exereising  the  power  of 
admitting  to  bail  in  this  class  of  offenses. 
And,  whenever  bail  is  allowed,  it  must  be 
reasonably  sufficient  to  secure  the  prison- 
er's presence  at  the  trial.  When  life  Is  sus- 
pended In  the  balance,  the  temptation  to 
avoid  trial  Is,  in  most  instances,  peculiarly 
great ;  and  a  release  upon  bail  should  not 
be  permitted,  unless  the  court  feels  clear 
that  the  constltntionnl  exceptiondoes  not 
apply.  The  indictment  creates  a  strong 
presumption  that  the  prisoner  is  guilty  of 
the  higher  crime  and  not  entitled  to  bail. 
The  burden  of  overcoming  this  presump- 
tion Is  cast  upon  him.  This  burden  should 
be  so  discharged  as  to  satisfy  the  follow- 
ing test,  laid  down  In  Ex  parte  McAnally, 
53  Ala.  495:  "If  the  evidence  is  clear  and 
strong,  leading  a  well-guarded  and  dispas- 
sionate judgment  to  the  conclusion  that 
the  offense  has  been  committed,  that  the 
accused  is  the  guilty  agent,  and  that  he 
would  probably  be  punished  capitally  if 
the  law  is  administered,  ball  is  not  a  mat- 
ter of  right."  By  the  concluding  clause 
the  learned  Judge  nndonbtcdly  means  that 
ball  should  be  denied  in  the  absence  of 
some  special  ground  such  as  those  above 
mentioned,  wherein  all  courts  exereise  a 
Judicial  discretion.  The  foregoing  crite- 
rion is  not  beyond  criticism,  nor  is  It  pos- 
sible to  frame  one  that  would  be;  but  all 
things  considered,  it  Is  more  satisfactory 
than  either  of  the  others  suggested.  Ju- 
dicial action,  under  any  rule  in  the  prem- 
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ises,  wHl  always  be  accompanied  by  em- 
barrassment and  perplexity ;  but  with  a 
careful,  conservative,  and  learless  exercise 
of  judgment  in  wei(;bing  the  proofs,  and  of 
-discretion  in  flxini?  the  amount  of  bail,  it 
is  believed  the  rights  of  the  prisoner  and 
Interest  of  the  public  will  be  sufficiently 
guarded.  It  Is  an  Invariable  rule  of  this 
•court,  in  the  absence  of  some  extreme  emer- 
gency, not  to  entertain  proceedings  for 
original  relief  when  such  relief  may  bo 
granted  by  a  subordinate  tribunal.  The 
public  as  well  as  the  private  interests  con- 
fided to  our  care  render  the  adoption  and 
enforcement  of  this  rule  a  necessity.  The 
district  court  of  Arapahoe  county,  where 
petitioners  are  imprisoned,  possesses  such 
Jurisdiction  in  the  present  case,  and  doubt- 
less. In  pursuance  of  the  views  above  an- 
nounced, will,  notwithstanding  its  former 
practice,  make  the  desired  inquiry.  We 
fihall,  therefore,  lor  the  pi-esent,  decline  to 
Issue  the  writ  of  habeas  corpus  or  enter 
Into  the  investigation  that  would  follow. 


BoHRio  ▼,  Pearson. 

(Supreme  Court  of  Colorado.    Oct.  17,  1890.) 
Examination  of  Witne-ss — Refsbemce  to  Hemo- 

KANDA. 

A  witness  may  refresh  his  memory  by  ref- 
erence to  memoranda  of  the  dates,  weights,  and 
prices  entered  by  himself  at  the  times  certain 
sales  were  made. 

Appeal  from  district  court,  San  Juan 
county. 

JV.  E.  Slaymaker  and  J.  T.  Wentwnrtb, 
for  appellant,  F.  W.  logeraoH,  for  appel- 
lee. 

Peb  Curiam.  Appellant  was  the  pro- 
prietor of  a  meat  umrliet  in  the  town  of 
Silverton,  and  appellee  was  a  dealer  in 
cattle  at  or  nearDurango.  Appellant  pur- 
chased beef  for  his  business  from  time  to 
time  from  appellee's  duly-authorlned 
agent  at  Silverton,  one  Spauldlng.  Ap- 
I>ellant  falling  to  pay  for  all  of  the  cattle 
purchased,  appellee  brought  suit  in  the 
court  below,  and  recovered  a  balance  of 
$1,010.65.  There  is  strong  ground  for  the 
belief  that  this  appeal  from  the  above-men- 
tioned judgment  was  taken  purely  for  de- 
lay. The  alleged  error  relied  on  may  al- 
most be  characterized  us  frivolous.  Coud- 
eel  for  appellant  have  contented  them- 
selves with  a  legal  argument  of  one  para- 
graph covering  less  that  half  a  page,  and 
without  the  citation  of  a  single  authority, 
and  they  have  not  complied  with  the  rule 
of  this  court  in  relation  to  abstracts.  Al- 
though the  evidence  introduced  at  the 
trial  is  more  than  80  folios  in  length,  and 
although  ttie objection  urged  rests  entirely 
upon  the  evidence,  yet  that  which  pur- 
ports to  be  an  abstract  contains  but  a 
single  paragraph,  which  merely  states  the 
objection  relied  on  byway  of  argument, 
and  does  not  contain  a  word  of  proof. 
Under  these  circumstances,  affirmance  of 
the  judgment  without  consideration  of  the 
error  assigned,  and  with  a  pecuniary  pen- 
alty for  trifling  with  appellee's  rights, 
•would  be  entirely  justifiable.  However, 
these  matters  will  be  passed  this  time, 
and  tbe  alleged  ground  of  reversal  will  be 


briefly  noticed.  By  examination  of  the 
transcript  we  find  that  Spaulding,  appel- 
lee's agent,  while 'upon  the  witness  stand 
testifying  to  the  quantity  of  beef  sold  and 
delivered,  was  permitted  to  refresh  his 
memory  from  a  memorandum  or  pass 
book  which  he  kept,  recording  the  sales  to 
appellant.  It  Is  claimed  that  the  court 
erred  in  Its  ruling  in  this  behalf.  These 
entries  purported  to  give  the  weight  of 
the  beef  sold,  together  with  the  date  of 
each  specific  sale.  The  witness  testified 
that  they  were  all  in  his  own  handwriting, 
and  were  made  at  or  about  the  times  of 
the  particular  transactions.  In  most  in- 
stances he  weighed  the  beef  himself,  but  In 
some  cases  it  was  weighed  by  appellant 
or  by  appellant's  agent  in  the  witness' 
absence,  and  the  weights  given  him  by  one 
or  the  other  and  recorded  immediately 
afterwards.  Beconrse  to  data  or  mem- 
oranda, written  undersuch  clrcumstiinces, 
for  the  purpose  of  refreshing  the  witness' 
memory,  is  often  had.  The  rule  sanction- 
ing such  practice  is  founded  upon  excellent! 
reason,  and  established  by  ample  authori- 
ty. The  Judgment  oftlie  court  below  is 
afBrmed. 

Hayt,  J.,  took  no  part  in  the  considera- 
tion of  this  cause. 


Mbldbum  v.  Meijibch. 

(Supreme  Court  of  Colorado.    Oct  17, 1890.) 

Fbadd— Relief  in  Eqihty — Husband  and  Wira 
—Divorce— Alimont. 

1.  Courts  have  not  nndertaken  to  lay  down 
any  specific  and  definite  rules  in  regard  to  fraud 
by  which  in  all  cases  they  will  t>e  controlled  in 
giving  relief. 

2.  Equitable  principles  can  be  applied  to 
every  case  of  fraud  as  it  occurs,  however  new  it 
may  be  in  its  circumstances. 

3.  Ttie  relationship  of  husband  and  wife  is 
one  of  special  confidence  and  trust,  requiring  the 
utmost  good  faith  and  franlcness  in  their  dealings 
with  each  other ;  and  where  either  one  is  false  to 
the  other,  and  fraudulently  or  through  coercion 
procures  an  unjust  advantage,  chancery  may  re- 
lieve agaiiLst  the  transaction. 

4.  Where  the  wife,  while  harboring  a  deter- 
mination to  abandon  her  husband  and  dissolve 
the  marital  rolation,  fraudulently  procnres  from 
him  valuable  property  as  a  home  for  the  family, 
and  afterwards  institutes  proceedings  for  a  di- 
vorce, equity  may  restore  the  title  to  the  hus- 
band after  a  decree  of  divorce  has  been  granted 
upon  his  cross- complaint. 

5.  The  fact  that  the  husband  did  not,  in  such 
cross-complaint,  make  claim  for  the  property  so 
conveyed,  will  not  defeat  the  subsequent  action 
therefor  based  upon  the  fraud,  the  amount  in- 
volved being  beyond  the  jurisdiction  of  the  court 
granting  the  divorce. 

6.  The  wife  alone  can  maintain  an  action  for 
alimonv. 

(SuUabiis  bu  the  Court.) 

Appeal  from  district  court,  Arapahoe 
county 

Appellee,  Andrew  Meldrum,  was  mar- 
rie<l  to  appellant,  Mary,  upon  the  3d  day 
of  December,  1884,  In  the  county  of  Delta, 
in  this  state.  At  the  time  of  the  mar- 
riage,  appellant  was  possessed  of  no  es- 
tate whatever.  Appellee,  however,  was 
then  possessed  of  both  real  and  personal 
property,  hla  total  resources  amounting 
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to  aboat  $60,000.  A  ranch  In  Delta  conn- 
ty,  and  an  Interest  in  the  Guston  mine, 
flltuate  in  Onray  county,  constituted  the 
bulk  of  bis  property.  PlaintlH  and  defend- 
ant lived  together  as  husband  and  wife 
about  15  months,  during  which  time 
plaintiff  gave  to  the  defendant  a  large 
amount  of  property  and  money.  The 
larger  of  these  gifts  consisted  of  a  ranch 
in  Delta  county,  valued  at  $7,600,  certain 
Denver  property,  which  cost  about 
$12,000,  and  various  gifts  of  money,  the 
last  one  being  $2,U00  in  cash.  In  this  ac- 
tion appellee,  Andrew  Meldrum,  after  a 
fined  decree  of  divorce  from  appellant, 
Mary,  seeks  to  recover  from  her  the  real 
property  which  he  had  voluntarily  con- 
veyed or  caused  to  be  conveyed  to  her  as 
gifts  during  the  existence  of  the  marital 
relation,  and  while  they  were  living  to- 
gether as  husband  and  wife.  The  grounds 
of  the  action,  as  set  forth  In  the  com- 
plaint, are  undue  influence,  misrepresenta- 
tion, deceit,  and  fraud  on  the  part  of  ap- 
pellant in  procuring  such  property  to  be 
soQveyed  to  her.  Appellant  In  her  answer 
"admits  that  on  or  about  the  3d  day  of 
October,  1886,  plaintiff,  moved  by  the  so- 
licitatlona  of  the  said  defendant  thereun- 
to, and  by  defendant's  professions  and 
protestations  of  great  affection  and  re- 
gard for  plaintiff,  and  in  full  confidence  In 
the  truth  of  said  professions,  and  upon 
consideration  solely  of  plaintiff's  affection 
for  the  said  defendant,  and  of  plaintiff's 
confidence,  belief,  and  anticipations  that 
defendant  would  continue  to  reside  and 
cohabit  with  plaintiff  during  their  Joint 
lives,  and  would  bear  children  to  plain- 
tiff, and  in  all  things  continue  to  observe 
and  perform  her  wifely  duties,  by  deed 
bearing  date  the  day  and  year  Inst  afore- 
said, conveyed  to  defendant  the  land  sit- 
uated In  Delta  county  aforesaid,  with  the 
appurtenances;  that  the  seld  laud,  with 
the  improvements  thereon,  were  and  are 
of  the  value  mentioned  In  said  complaint; 
and  that  afterwards,  and  moved  by  the 
same  considerations,  (but  denies  that  the 
same  were  false  professions  of  affection 
and  regard,)  the  plaintiff  gave  to  defend- 
ant the  sum  of  two  thousand  dollars  tn 
money,  and  that  on  or  about  the  1st  day 
of  February,  1886,  plaintiff,  with  other 
moneys  to  bim  belonging,  purchased  and 
procured  to  be  conveyed  to  said  defend- 
ant certain  premises  situate  In  the  city 
of  Denver,  ns  described  in  plaintiff's  com- 
plaint, and  caused  the  same  to  be  fur- 
nished as  alleged. "  And  It  is  further  ad- 
mitted In  this  answer  that  "the  defendant 
did  urge  and  solicit  plaintiff  to  donate  to 
her  the  moneys,  goods,  lands,  furniture, 
etc.,  mentioned  in  the  plaintiff's  com- 
plaint." All  the  fraudulent  conduct 
charged  against  appellant  is  denied.  At 
the  trial,  the  district  court  made  certain 
findings  of  fact.  By  the  second  of  these 
it  is  found  that,  at  the  time  t  the  mar- 
riage, appellant  was  not  in  love  with  ap- 
pellee, but  that  she  married  him  fot  a 
nome.  By  the  fourth  that,  at  the  time  of 
the  conveyance  from  the  plaintiff  to  the 
defendant  of  the  property  in  Delta  county, 
the  determination  by  defendant  to  aban- 
don the  plaintiff  had  not  been  formed,  and, 
while  plaintiff  at  that  time  was  repug- 


nant to  her,  nevertheless  she  was  wilUny 
to  continue  to  live  with  him  as  bis  wile. 
By  the  sixth  it  was  determined  that,  after 
the  said  conveyance  of  the  Delta  county 
property,  and  before  the  conveyance  of  the 
Denver  property,  in  February,  1886,  the  de- 
fendant, moved  by  her  repugnance  lor  the 
plaintiff,  determined  to  abandon  him,  and 
cease  her  wifely  relations  to  him ;  and  she 
also  determined  that,  before  said  aban- 
donment occurred,  she  would,  so  far  as 
her  opportunities  might  permit,  secare 
from  plaintiff,  as  gifts,  all  the  "property 
she  could  obtain  from  him.  By  the  sev- 
enth that  she  did  not,  before  the  convey- 
ance of  the  Denver  property,  inform  the 
plaintiff  of  her  secretly  formed  purpose  to 
abandon  him;  on  the  contrary, she  per- 
mitted him  to  believe  that  she  loved  bim; 
and  he  had  a  right  to  believe.  Judging 
from  her  manner  and  demeanor,  that  she 
loved  htm,  and  would  continue  to  live 
with  him  as  became  a  dutiful  and  loving 
wife.  By  the  eighth,  that  the  conveyance 
of  the  Denver  property  was  caused  to  be 
made  and  delivered  to  her  by  the  plaintiff, 
moved  by  his  loveand  affection  tor  defend- 
ant; that,  hfd  he  known  of  bersecretiy 
formed  'nt^ttion  to  abandon  him,  be 
would  not  have  caused  the  conveyance  to 
be  made  and  delivered  to  her.  By  the 
ninth,  that  shortly  after  the  said  last- 
mentioned  conveyance  was  made,  defend- 
ant, upon  a  slight  provocation, but  not  at 
all  sufficient,  carried  her  intention  of  aban- 
donment Into  execution,  and  she  has  not 
since  lived  with  plaintiff  as  his  wife.  Ex- 
hibits B  and  C.  r^erred  to  In  the  opinion, 
are  as  follows: 

"Exhibit  B.  Denver,  Colo.,  March  Ist, 
1886.  Andy :  lam  going  to  write  a  lettw 
which  may  seem  very  hard-hearted  in  the 
writer,  but  I  must  tell  you  my  feelings. 
Andy,  you  know  that  I  do  not  love  yon  as 
I  should,  and  that  1  do  not  treat  yon 
right,  and  1  know  that  I  never  can.  Now, 
don't  you  think  It  is  best  to  give  me  a  di- 
vorce, as  long  as  I  want  one.  If  you  prom- 
ise to  give  me  one,  I  will  not  sell  anything 
you  have  g^iven  mo.  If,  on  the  other  side, 
you  do  not,  I  will  sell  the  house  and  go 
away.  I  have  thought  the  matter  over 
carefully,  and  have  come  to  the  conclu- 
sion that  we  had  better  part.  When  yon 
answer  this  letter,  tell  me  that  you  will 
g^ive  me  a  divorce,  and  then  I  will  not  sell 
the  bouse.  If  you  do  not  give  me  one,  I 
shall  sell  the  house,  as  I  have  a  chance, 
and  go  away.  Follt.  F.  S.  If  yon 
give  me  a  divorce,  tn  three  months  after, 
if  you  care  for  me,  and  I  care  for  you,  I 
will  marry  you  again.  I  do  not  care  for 
any  one  any  more  than  I  do  for  you.  The 
lawyers  said  that  no  one  need  know  any- 
thing about  it  unless  you  wished  it. " 

"Exhibit  C.  Denver,  Colo.,  March  1st, 
'86.  Andy:  I  wrote  you  a  letter  about 
three  hours  ago,  but  since  then  my  lawyer 
has  called  and  advised  me  what  to  do. 
He  said  that  the  easiest  wuy  to  do  was 
for  you  to  come  here  and  say,  in  the  pres- 
ence of  Richard,  or  any  one,  that  yon  are 
going  to  leave  the  state  for  good,  and  bid 
me  good-by.  Now,  Andy,  that  lis  a  very 
easy  way  to  get  a  divorce,  and  will  not 
cost  much  :  but,  it  you  do  not  do  that,  he 
will  do  another  way,  which  will  cost  you 
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all  the  money  yon  have,  and  all  the  money 
I  have,  and  beeidea  that.  It  will  five  ua 
both  a  bad  name.  Now,  I  do  not  want 
that,  but  if  you  do  not  do  what  I  asked 
you  to  do  in  the  commencement  ot  this 
letter,  I  shall  be  compelled  to  do  that; 
but  it  you  do  come,  I  will  not  have  to  seH 
my  house,  and  I  will  g:ive  you  the  house 
and  ranch  in  Delta;  and,  after  we  are  di- 
vorced, if  yon  care  for  me,  and  I  care  for 
you,  we  will  marry  again.  Now,  Andy, 
the  beet  thing  for  you  to  do  is  to  come  to 
Denver  right  away,  and  say  those  few- 
words.  Of  course  you  do  not  need  to 
leave  the  state;  only  tell  lomc  one  that 
you  are.  If  you  come,  it  will  not  cost 
more  than  one  hundred  dollars,  (flOO,  ^ 
and  any  other  way  It  will  cost  all  we  both 
have,  and  I  am  going  to  get  one  If  it  costs 
all  I  have.  The  lawyersays  that  I  can  get 
one  a  good  many  ways,  but  this  is  the 
easiest  waj ,  and  that  no  one  will  know 
anything  about  it  no  more  than  if  we 
were  still  man  and  wife.  Neither  one  of 
us  will  havo  to  go  to  court.  'Sou  have 
only  to  say  that  to  Richard,  and  then 
go  back  to  Delta.  This  Is  very  easy,  and, 
as  long  as  I  am  detertiiined  to  have  one, 
it  is  the  best  to  do  it  in  the  quietest  way, 
and  the  irheapest  way.  also.  If  i  ou  do  not 
come  right  away,  I  will  enter  suit  the  oth- 
er way  that  I  told  yon  about.  Poi^ly. 
[Written  on  the  margin:]  Do  not  say 
anything  about  this  to  pa,  or  any  one  else, 
and  then  no  one  will  know  anything 
about  it.  If  you  give  me  a  divorce,  I  will 
promise  you  that  I  will  marry  no  one  else 
unless  it  is  you,  if  you  want  me,  and  that 
I  will  not  sell  the  house." 

By  the  decree  of  the  district  court  the  ti- 
tle to  the  property  in  Delta  county,  which 
was  conve.ved  to  appellant  during  the  first 
year  of  their  married  life,  and  before  the 
determination  to  abandon  her  husband 
was  shown  to  have  been  formed,  was 
confirmed  in  her.  but  tlie  title  to  the  pr<»p- 
erty  conveyed  to  her  shortly  prior  to 
their  separation,  and  after  she  hud  deter- 
mined to  abandon  him,  was  restored  to 
the  husband. 

PuttersoB  &  Thomas,  for  appellant. 
WeUs,  McNeill  &  Taylor,  for  appellee. 

H.vYT,  J.  It  standing  admitted  by  the 
pleadings  that  appellant  did  procure  a 
large  amount  of  property  from  her  hus- 
band as  the  result  of  her  solicitation,  our 
review  will  first  be  directed  to  the  evidence 
of  her  fraud  in  so  doing.  It  is  in  testi- 
mony that,  to  at  least  four  people,  appel- 
lant expressed  her  intention  to  get  away 
with  appellee's  money.  The  witness  Will- 
iam Robinson  testified  that  she  told  him 
that  she  did  not  want  to  live  where  she 
was;  that  she  was  going  to  marry  Mel- 
drum,  and  get  some  money  out  of  him.  A 
few  montns  after  the  marriage,  appellant 
planned  a  trip  to  California  with  her  moth- 
er, and  juat  prior  to  starting,  the  same 
witness  testified  to  having  overheard  a 
conversation  between  appellant  and  her 
mother  in  which  the  mother  said :  "'Polly, 
you  will  havetobecareful  about  Andy,  how 
you  talk  to  him,  and  behave  nicely  to  him, 
and  get  that  KlO.OOOout  ofbim,"— to  which 
appellant  replied :  "O,  .vou  leave  it  to  roe. 
I  know  how  to  work  him.    I'll  get  all  I 


can  out  of  him,  you  bet."  The  same  wit- 
ness, further  testifying,  said  :  "On  another 
occasion,  I  met  her  [appellant]  on  the 
street  in  Delta,  and  she  told  me  she  was 
going  to  get  $10,000  from  Andy,  and  as 
soon  as  she  got  it  she  was  going  to  skip. " 
Both  Frank  and  Sarah  Hepworth  testily 
*o  appellant's  repeated  declarations,  made 
Just  prior  to  her  marriage  with  appellee,  of 
ber  love  for  one  Charlie  Mitchell,  a  notori- 
ous character,  but  of  her  determination 
to  marry  Meldrum,  for  whom  she  had  no 
affection,  in  order  to  get  away  with  his 
money.  The  witness  Miss  Nettie  Gold- 
smith testifies  that  in  the  latter  part  ot 
October,  or  the  Ist  of  November,  appellant 
paid  ner  a  visit  at  her  home  in  Leadville, 
and  that  while  there  she  talked  quite  free- 
ly la  reference  to  her  hatred  of  her  hus- 
band, and  her  love  tor  Mitchell;  that  she 
was  going  to  leave  appellee  and  not  live 
with  him  any  more.  Witness  also  testi- 
fies to  a  conversation  between  appellant 
and  ber  mother,  in  which  Mrs.  Meldrum 
said :  "  Mamma,  I  can't  stand  it  to  live  with 
him,  [appellee.]  I  can't  wait  until  Febru- 
ary. "  And  hor  mother  said :  " Try  to  love 
him,  and  wait  until  the  1st  of  February, 
and  then  he  will  get  his  money.  Then 
you  can  go  to  Europe  or  New  York,  and 
you  can  stay  away  a  year,  and  send  him 
a  divorce,  and  have  a  good  cry,  and  that 
will  be  the  last  of  it."  The  witness,  fur- 
ther testifying, details  a  conversation  that 
she  swears  she  had  with  appellant  a  little 
later  in  the  year  at  Delta :  "  I  was  coming 
back  from  town  one  day,  and  met  Polly. 
She  said  she  was  going  to  leave  Andy, 
and  not  going  to  stay  with  hiro  any 
more.  Said  she  was  going  to  Mrs.  Haas' 
house,  and  going  to  Leadville  next  day. 
I  talked  to  her  awhile,  but  she  would  not 
come  back.  I  went  back  home.  Polly 
came  back  that  night,  and  she  and  Andy 
made  up  again.  He  was  going  up  to  the 
mine  the  next  day,  and  we  walked  out  to 
the  bars  with  him.  Polly  took  hold  of  my 
arm.  She  said  -.  '  He  has  gone  up  to  the 
mine,  and  after  lie  gets  the  money  I  wish 
to  God  he  would  tall  down  and  break  his 
neck.'  Shesays:  'Nettle,  I  Just  hate  hini. 
I  Just  shiver  when  he  touches  me.  If  he 
would  bring  his  money  home,  honest  to 
Ood  I'd  rob  him  and  skip.'" 

In  February,  A.  D.  188C,  appellee  sold  his 
interest  in  the  Guston  mine.  Soon  after 
this  the  parties  came  to  Denver,  appel- 
lant's mother,  Mrs.  Bond,  accompanying 
her  daughter  to  this  city.  It  was  at  this 
time  that  the  home  In  Denver  was  pur- 
chased. The  contract  of  purchase  was 
made  on  the  13th  day  ot  February,  but 
the  deed  was  not  delivered  until  a  few 
days  later.  In  this  deed,  Mrs.  Meldrum 
was  made  the  grantee.  In  reference  to 
this,  appellee  testifies  that  "she  wanted 
to  get  it  In  her  name,  and  she  asked  me 
if  I  would  not  deed  it  to  her.  I  says,  you 
have  got  one  place  now,  yon  better  let  me 
have  this  one;'  and  she  said  she  would 
give  me  back  the  place  in  Delta,  and  slie 
wanted  this  one,  and  1  joked  with  her, 
and  she  thought  I  was  not  going  to  give 
it  to  her,  and  she  started  to  cry  about  It 
in  the  room.  Her motherwas  present,  and 
her  mother  says,  says  she;  'What  are 
you  crying  about,  Polly?'    'Well,  Andy 
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<1on't  want  to  deed  me  that  house,'  she 
aajB,  and  her  mother  says:  '  Well,  he  don't 
guy  he  won't  deed  it  to  you;'  yet  shecrled 
about  It,  and  wept  so  hard  over  it,  I  said, 
'All  rlRht,  I  will  give  It  toyou  ;'  and  I  went 
up  to  Mr.  lierkey's,  and  told  him  to  make 
out  the  dec<l  In  her  name. "  Mrs.  Mel- 
drum's  version  of  the  transaction  is  as  fol- 
lows: "We  thought  we  would  like  to  Hve 
In  Denver;  such  a  beautiful  iilace;  and  he 
asked  me  how  I  would  like  it,  and  I  told 
him  I  would  like  it  very  much.  He  wanted 
to  know  ir  he  should  try  and  buy  a  home, 
or  should  he  buy  a  home,  would  I  like  it, 
should  1  be  contented;  and  I  tuld  htm, 
'  Yes.'  We  went  around  and  looked  atsev- 
«ral  nice  places,  and  then  we  decided  on 
this  one  up  here  that  we  have  now  on 
<jrant  avenue,  and  he  asked  me  how  I 
would  like  it  tor  that  ten  thousand  dollars 
that  he  promised  me  U  he  should  put  the 
money  into  the  home,  and  give  it  to  me  in 
my  name.  Would  It  make  any  difference 
to  me.  Would  I  rather  have  the  money. 
I  told  him  it  made  no  difference;  so  be 
bought  the  home.  I  didn't  know  the  deeds 
were  put  in  my  name  till  after  he  came 
back.  He  came  home,  and  called  me  to  one 
side,  and  I  went  to  the  window,  and  he 
«aid:  'Polly, I  have  bought thehouse, and 
I  have  had  the  deeds  put  in  your  name,' and 
he  said,  '  and  recorded.  Now  they  are  in 
the  recorder's  office.' "  In  another  part  ol 
her  testimony,  Mrs.  Meldrum  admits  that, 
in  all  their  conversations  in  reference  to 
the  purchase  of  a  home,  a  home  for  the 
family  was  meant.  About  the  time  they 
became  settled  in  the  house,  and  the  day 
after  the  carpets  were  laid,  and  the  last 
of  the  furniture  put  in  place,  appellant, 
making  a  pretext  of  some  slight  disagree- 
ment with  appellee  about  the  use  of  a 
horse  and  buptjy  which  he  had  purchased 
for  her  recreation  and  amusement,  drove 
appellee  out  of  the  house,  and  notified 
him  of  her  intention  to  apply  for  a  di- 
vorce. After  this  episode,  appellee,  at  the 
request  of  appellant  and  her  mother,  de- 
parted for  Delta.  The  testimony  leaves 
no  doubt  that  at  thin  time  appellee  still 
c-lung  to  the  hope  that  his  wife  would  not 
attempt  to  curry  out  her  foolish  threat 
of  obtaining  a  divorce,  but  in  this  he  was 
soon  undet-eived  by  receiving  the  two 
communications  from  his  wife,  marked 
"Exhibits  B  and  C."  By  those  lettere  it 
appears  that,  despite  all  her  efforts  upon 
the  witness  stand  to  show  a  valid  excuse 
for  applying  for  a  divorce,  there  did  not 
exist  in  fact  the  remotest  legal  cause  in 
her  behalf  for  a  dissolution  ol  the  marital 
vows.  Onecannot  read  theevldence  with- 
out being  impressed  with  the  conviction 
that  appellant  had  long  before  determined 
to  force  a  separation  from  her  husband, 
first  receiving  from  him  the  largest  portion 
of  his  estate  that  he  could,  by  threats,  en- 
treaty, and  dissimulation,  be  Induced  to 
make  over  to  her.  And,  in  carrying  out 
such  determination,  she  seems  to  have  se- 
cured the  assistance  of  a  lawyer  who  had 
as  little  regard  for  the  principles  that 
should  acTuate  members  of  the  profession 
as  the  conduct  of  Mrs.  Meldrum  shows  she 
entertained  for  her  marital  vows.  It  is  a 
matter  of  juHtiee  to  state  that  none  of  the 
attorneys  of  record  in  this  auit  were  at 


that  time  employed  by  Mrs.  Meldrum. 
The  plot  outlined  in  the  letters  of  March 
Ist  was  promptly  followed  up  by  the  ap- 
pellant commencing  proceedings  in  the 
county  court  for  a  divorce,  in  this  action 
she  caused  a  summons  to  be  issued  for  her 
husband;  and,  to  procure  an  order  for 
service  upon  him  by  publication,  she  false- 
ly swore  that  he  had  departed  from  the 
state  with  no  Intention  of  returning.  Ap- 
pellee, finding  that  It  was  useless  to  hope 
for  a  reconciliation  with  his  wife,  filed  an 
answer  denying  the  charges  contained  in 
appellant's  petition,  and  a  cross-com- 
plaint, upon  which  Judgment  was  after- 
wards entered  iu  his  favor,  dissolving  the 
bonds  of  matrimony  with  appellant. 

We  cannot  review  all  the  testimony  set 
out  in  the  346  pages  of  the  printed  ab- 
stract in  this  case,  but  have  endeavored  to 
quote  sufficient  therefrom  to  demonstrate 
that  the  findings  of  thetrial  court  find  am- 
ple support  in  the  evidence.  There  can  be 
no  doubt,  in  view  of  tlie  evidence, that  the 
court  was  justified  in  concluding  that  the 
conveyance  of  this  property  was  procured 
by  appellant  suppressing  from  appellee  her 
aversion  and  determination  to  abandon 
him,  while  simulating  an  affection  that 
did  not  exist.  Appellant  admits  upon  the 
stand  that  the  property  was  conveyed  to 
her  as  a  home  for  the  family.  That  it  was 
a  fraud  to  procure  the  conveyance,  under 
the  circumstances,  at  a  time  when  she  had 
determined  that  she  would  not  live  with 
him,  cannot  be  doubted.  Whether  it  is 
such  a  fraud  as  courts  of  equity  can  lay 
hold  of,  and  relieve  the  Injured  party  from 
its  result,  is  a  more  difficult  question.  The 
case  is  a  novel  one,  but  we  think  it  can  be 
determined  upon  well-settled  principles  of 
law.  That  no  parallel  case  can  be  found 
need  not  necessarily  be  taken  as  conclusive 
against  the  decree  of  the  trial  court, 
('uurts  have  never  yet  undertaken  to  lay 
down  any  specific  and  definite  rules  in  re- 
gard to  fraud,  by  which,  in  all  cases,  they 
will  be  controlled  in  giving  relief,  as  said 
by  Lord  Hakdwicke:  :  "  Fraud  is  infinite, 
and,  were  courts  of  equity  once  to  lay 
down  rules,  how  far  they  would  go,  and 
no  further,  in  extending  the  relief  against 
it,  or  to  define  strictly  the  species  of  evi- 
dence of  it,  the  jurisdiction  would  be 
cramped  and  perpetually  eluded  by  new 
schemes  which  the  fertility  of  man's  inven- 
tion would  contrive."  Parkea,  Hist.  Ch. 
608.  In  commenting  upon  this  language 
of  Lord  Hardwickk,  Mr.  Perry,  In  his  ex- 
cellent work  upon  Trusts,  says,  at  page 
197 :  "  Although  courts  of  equity  have  not 
made  general  definitions  stating  what  is 
fraud  and  what  Is  not,  they  have  not  hes- 
itated to  lay  down  broad  and  compr3hen- 
slve  principles  of  remedial  justice,  and  to 
apply  these  principles  in  favor  of  Innocent 
parties  suffering  from  the  fraud  of  others. 
These  principles,  though  firm  and  indexi- 
ble, are  yet  so  plastic  that  they  can  be  ap- 
plied to  eve.iur  case  of  fraud  as  it  occurs, 
however  new  it  may  be  in  its  circumstan- 
ces. In  investigating  allegations  of  fraud, 
courts  of  equity  disregard  mere  technical- 
ities and  artificial  rules,  and  look  only  at 
the  general  characteristics  of  the  case,  and 
go  at  once  to  its  essential  morality  and 
merit. " 
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The  dominant  Influence  which  a  woman 
may  acquire  over  a  man,  even  before  mar- 
riage, 1b  well  Illustrated  In  the  case  ot 
Rockatellow  v.  Newcomb,  57  111.  186.  Rock- 
afellow,  while  engaged  to  Miss  Newcomb, 
conveyed  to  her  real  estate  valued  at 
about  $5,000,  and  she  conveyed  to  him 
property  worth  ¥700.  The  transaction 
was,  however,  found  not  to  be  an  exchange 
of  property,  though  she  claimed  that  it 
was.  Upon  Miss  Newcomb's  refusal  to 
marry  him,  Rockafellow  brought  suit  to 
compel  a  reconveyance  of  the  property. 
The  supreme  court,  reversing  the  judgment 
of  the  court  below,  decided  that  the  con- 
tract for  marriage  was  the  real  considera- 
tion for  the  conveyance,  and  that  such  a 
contract  was  valid  and  binding  inlaw.  In 
setting  aside  the  conveyance,  the  court 
Bald:  "The  party  falling  to  comply  has  no 
right  either  in  morals  or  law  to  property 
thus  acquired.  The  contract  was  sacred, 
having  the  sanction  of  both  divine  and 
human  law.  The  party  In  default  should 
not  be  allowed  to  reap  benefits  from  its 
violation.  This  would  disregard  thelong- 
settled  principles  of  equity  jurisprudence. " 
It  being  nrged  upon  the  petition  for  a  re- 
hearing that  the  contract  to  marry  was 
not  the  consideration  for  the  deed,  the 
court  held  that,  if  this  were  true,  It  would 
not  change  the  result;  that  the  relation 
between  the  parties  was  of  the  most  confl- 
dcntlai  character,  and  that  the  woman 
took  advantage  of  her  power,  and  exer- 
cised an  undue  Influence  In  procuring  the 
execntlon  of  the  deed;  that,  even  if  there 
was  an  exchange  of  property,  the  appel- 
lant might  repudiate  the  same,  because  of 
the  Influence  exercised  by  Miss  Newcomli 
to  her  great  advantage,  and  to  his  great 
disadvantage.  The  court  based  the  relief 
In  such  cases  upon  the  general  principle 
"which  applies  to  all  the  variety  of  rela- 
tions in  which  dominion  maybe  exercised 
by  one  person  over  another."  This  prin- 
ciple has  been  applied  in  many  cases  in  res- 
cuing nnfortunate  wives  from  the  result 
of  conveyances  to  their  husbands,  induced 
by  the  letter's  fraud,  and  we  see  no  rea- 
son, under  our  statute  emancipating  mar- 
ried women  from  the  disabilities  of  cover- 
ture, for  not  applying  It  to  conveyances 
to  the  wife  procured  by  her  fraud.  Tli^re- 
lationshlp  of  husband  and  wife  is  one  of 
special  confidence  and  trust,  requiring  the 
xitmost  good  faith  and  franknesb  in  their 
dealings  with  each  other.  "  Where  either 
one  is  false  to  the  other,  and  fraudulently 
or  through  coercion  procures  an  unjust 
advantage,  chancery  will  relieve  against 
the  transaction."  Schouler.Husb.  &  Wife, 
§403. 

In  Stone  v.  Wood, 85  111.  603,  it  was  held, 
at  the  suit  of  the  husband,  that  a  deed, 
procured  by  the  fraud  of  the  wife  to  be 
made  to  a  third  party  for  her  benefit, 
would  be  set  aside  in  equity.  And  the 
court  said:  "Where  either  husband  or  wife 
becomes  untrue  to  the  other,  and  by  fraxid 
obtains  an  unjust  advantage  over  the 
other,  a  court  of  equity  will  as  readily  af- 
ford relief  as  it  will  between  other  persons 
not  occupying  that  relation."  In  Hay- 
dock  V.  Haydock,  34  N.  J.  Eq.  570,  gifts 
made  by  the  husband,  while  sick,  to  the 
wife,  were  set  aside  at  the  suit  of  the  exec- 


utors of  the  husband's  estate  alter  bia 
death,  because  of  the  undue  influence  ezer« 
claed  by  the  latter  over  the  former  iu  pro- 
curing the  same,  the  court,  in  the  course 
of  the  opinion,  using  this  language:  "The 
presumption  against  the  validity  of  the 
gift  is  not  limited  to  those  instances  where 
the  relation  of  parent  and  child,  guardian 
and  ward,  or  husband  and  wife  exists,  but 
In  every  instance  where  the  relation  be- 
tween donor  and  donee  is  one  in  which  the 
latter  has  acquired  a  dominant  position. 
The  parent  by  age  may  come  under  tbA 
sway  of  his  children.  Hlghberger  v, 
Stlffler,  21  Md.  338.  And  so,  as  in  the  pres- 
ent case,  the  husband  may  become  the  de- 
pendent of  the  wife,  and  their  natural  posi- 
tion become  reversed. "  Mr.  Kerr,  In  his 
work  on  Fraud  and  Mistake,  at  page  183, 
says:  "The  principle  on  which  a  court  of 
equity  acts  in  relieving  against  transac- 
tions on  the  ground  of  Inequality  of  foot- 
ing between  the  parties  is  not  confined  to 
cases  where  a  fiduciary  i-elatlon  can  be 
shown  to  exist,  but  extends  to  all  the  va- 
rieties of  relations  In  which  dominion  may 
be  exercised  by  one  man  over  another,  and 
applies  to  every  case  where  Influence  is  ac- 
quired and  abused,  or  where  confidence  is 
reposed  and  betrayed." 
The  evidence  leaves  no  doubt  o!  the  fraud 

Eracticcd  by  Mrs.  Meldrum  upon  her  hus- 
and.  After  she  had  determined  to  aban- 
don him  and  procure  a  divorce,  with  her 
mind  fully  bent  upon  carrying  out  such 
purpose,  concealing  from  him  her  real  in- 
tention, he  was  induced  by  false  profes- 
sions ot  love  and  affection  to  cause  the 
conveyance  of  the  Denver  property  to  be 
made  to  her  as  a  home  for  thefamiiy.  Ap- 
pellant's original  purpose  is  made  plain  by 
her  subsequent  conduct.  As  soon  as  the 
deed  was  rncorrted,shethrew  off  themask, 
ordered  her  husband  out  ot  the  newly-pur- 
chased home,  and  proceeded  to  break  up 
thefamiiy.  That  appellee  acted  foolishly 
will  not  be  denied.  He,  with  his  strong 
passion  and  ardent  love,  was  not  able  to 
cope  with  her.  She,  with  her  deceit  and 
false  professions  of  affection,  held  complete 
mastery  over  hlni,  which  she  did  not  fail 
to  exercise  to  her  great  benefit,  and  his 
great  disadvantage.  He  swears  that,  had 
he  known  of  her  dislike  and  determination 
to  abandon  liira,  he  would  not  have  con- 
sented to  the  title belngplaced in hername. 
She  was  false  to  her  marital  vows,  and  by 
fraud  procured  an  unjust  advantage  of  her 
husband.  From  such  a  fraud  courts  ot 
equity  will  grant  relief,  either  by  setting 
aside  the  conveyance  or  by  converting  the 
offending  party  into  a  trustee  ot  the  prop- 
erty for  the  benefit  ot  the  party  defrauded. 
This  is  nothing  in  our  statute  ot  frauds  to 
prevent  this.  In  fact,  the  statute  expressly 
provides  that  trusts  may  either  arise  or 
be  extinguished  by  implication  or  opera- 
tion of  law.  Gen.  St.  §  1516;  Browne,  St. 
Frauds,  (3d  Ed.)  §  84;  Perry,  Trusts,  c.  6; 
Bohm  V.  Bohm,  9  Colo.  100, 10  Pac.  Rep. 
790;  Sears   v.  Hlcklin,  21  Pac.  Rep.  1022; 

"Von  Trotha  v.  Bamberger,  15  Colo. , 

ante,  883.  And  appellee  is  not  precluded 
by  the  divorce  proceedings  In  the  coun- 
ty court  from  maintaining  this  ac- 
tion. There  Is  no  question  ot  alimony 
here.    The  wife  alone  can  maintain  such 
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«n  aetton.  Under  no  principle  of  pleadtns 
could  the  hnsband,  ander  the  dream- 
Btancee,  be  required  to  set  up  in  hie  croas- 
complaint  in  divorce  proceedings  inati- 
tuted  by  bia  wife  the  facta  here  relied  upon 
as  constituting  hla  cauae  of  action.  The 
value  of  the  property  alone  would  bare 
precluded  the  county  court  from  entertain- 
ing Jurisdiction  in  the  premises.  It  is  con- 
tended that  appellee  is  bound  under  the 
principle  of  ratification.  There  is  no  find- 
ing by  the  court  l>elow  upon  tblsqueirttun, 
and  If  we  go  to  the  evidence  we  find  noth- 
ing to  Indicate  that  appellee,  with  a  full 
knowledge  of  all  the  facts.  Intended  to 
ratify  and  confirm  the  transfer,  or  that  he 
did  anything  at  any  time,  with  or  with- 
out Buch  knowledge,  to  confirm  the  same. 
The  evidence  relied  upon  to  show  ratifica- 
tion shows  simply  that  after  she  had  an- 
nounced her  determination  to  procure  a 
divorce,  or  when  she  was  complaining  of 
having  no  ready  money  to  live  upon,  the 
husband,  stilt  clinging  to  the  hope  of  a  rec- 
onciliation, and,  in  pursnance  of  his  usual 
liberal  policy  manifested  towards  his  wife, 
gave  her  the  further  sum  of  f2,000  in  cash. 
Finding  no  error  In  the  decree  of  the  court 
below,  the  Judgment  will  be  aflirmed. 

(44  Kan.  «33)  "~~~ 

MiBBOuui  Pac.  B.  Co.  t.  H.  A.  Cadt. 
(Supreme  Court  of  Kcmsaa.    Nov.  8,  1890.) 
Fisa  Sbt  Oct  bt  Kulboas  Compant. 
Where  a  railroad  company,  by  Its  agents 
and  employes,  in  burning  off  its  right  of  way, 
negligently  allows  the  fire  to  escape  upon  the 
premises  of  the  adjacent  land-owner,  whereitcon- 
snmes  the  property  of  the  latter,  the  injuiy  thus 
inflicted  falls  fairly  within  the  scope  of  cnaptcr 
166,  t«w8  1885,  as  the  result  of  a  fire  caused  by 
the  operation  of  said  railroad. 
(SyUatms  by  Strang,  C.) 

Commlasionera'  decision.  Error  from 
district  court,  Wilson  county;  Lu  Stiix- 
WKLLi,  Judge. 

W.  A.  JohosoB,  for  plaintitt  in  error. 
J.  B.  F.  Cntes  and  B.  F.  Sbinn,  for  defend- 
ant in  error. 

Stranu,  C.  This  action  was  brought  by 
H.  A.  Cndy  against  the  Mluaouri  FaciQc 
Bailroad  Company,  to  recover  damages 
alleged  to  have  been  suHtained  through 
the  negligence  ol  the  railway  company  in 
permitting  fire  to  escape  from  its  right  of 
way  while  burning  dry  grass  and  other 
combustible  material  thereon,  and  to  run 
and  spread  over  the  premises  of  the  plain- 
tiff. In  his  petition  the  plaintiff  says 
"that  the  said  defendant,  its  agents  and 
servants,  while  operating  itsBaid  railroad, 
negligently  and  carelessly  set  fire  to  the 
dry  grass,  weeds,  and  other  combustible 
material  along  Its  right  of  way  aforesaid, 
and  negliKently  and  carelessly  permitted 
the  said  fire  to  escnpe  over  and  upon  said 
farm  owned  by  plnintiff,  where  it  contin- 
ued to  bum  and  consume  forty  (40)  rails, 
worth  four  dollars,  ($4,1  being  the  proper- 
ty of  said  plaintiff  on  said  farm;  that  it 
also  burned  and  consumed  fifty -three  (53) 
rods  ol  hedge  fence,  one-half  ol  which  was 
owned  by  the  plaintiff,  and  of  the  value  of 
twenty-six  dollars  and  fifty  cents,  (?26.50,) 
being  and  standing  on  said  land;  that  it 
also  consumed  one  hundred  and  twenty  | 


(189)  bmbdaot  com,  of  the  vnlae  of  tovtj- 
two  doUars,  (f42,)  said  corn  being  upon 
the  said  lands,  and  the  property  of  plain- 
tiff; that,  by  reason  of  the  neglig^eiice  and 
careleesness  of  the  said  defendant  as  afore- 
said, the  plaintiff  has  been  damaged  in  the 
snm  of  seventy-two  dollars  and  fifty  cents, 
(f72.60.)  The  plaintiff  further  alleges  that 
be  was  compelled  to  procure  an  attorney 
to  bring  and  prosecute  this  suit  for  him, 
and  thatforty  dollars  ($40)  is  a  reasonable 
tee  tor  the  plaintlfl's  attorney  for  the 
bringing  and  prosecuting  of  this  action.  * 
The  total  amount  thus  claimed  by  th« 
plaintiff  was  $112.50.  The  railway  com- 
pany denied  the  negligence  attributed  to 
it,  and  claimed  that  Cady  was  guilty  of 
negligence  which  contributed  directly  to 
the  in]ur.v.  The  case  was  tried  in  the  dis- 
trict court  February  21,  18SS.  by  a  jury, 
which  returned  a  verdict  for  Cady  assesa- 
Ing  his  damages  at  $62.10,  and  also  finding 
$2S  to  be  a  reasonable  attorney's  fee  for 
the  prosecution  of  the  case.  Judgment 
was  entered  upon  the  verdict,  followed  by 
a  motion  for  a  new  trial,  which  was  over- 
ruled. 

The  company  assigns  a  number  of  er- 
rors based  upon  the  rulings  of  the  trial 
court.  A  careful  examination  of  each  one 
of  the  errors  assigned,  and  a  comparison 
of  the  same  with  the  questions  raised  in 
the  case  of  Railroad  Co.  v.  Merrill,  40  Kan. 
404, 19  Pac.  Hep.  793,  shows  that  each  one 
and  all  of  the  errors  assigned  herein  were 
considered  by  this  court  in  that  case,  and 
decided  against  the  theory  of  the  plaintiff 
in  this  case.  It  is  true  that  In  the  case 
above  cited,  the  fire  was  alleged  to  hava 
escaped  from  the  locomotive  while  in  the 
operation  of  its  railroad,  while  in  this  case 
the  allegation  Is  that  the  railroad  com- 
pany, its  agents  and  servants,  while  oper- 
ating its  railroad,  negligently  and  care- 
lessly set  fire  to  the  dry  grass,  weeds,  and 
other  combustible  material  along  and  up- 
on its  right  of  way,  and  negligently  and 
carelessly  permitted  the  fire  to  escape  over 
and  upon  the  farm  of  the  plaintiff,  where  it 
continued  to  bum,  and  did  the  damage  com- 
plained of;  and  it  is  claimed  by  the  railroad 
company  that  the  burning  oft  of  thcrightot 
way  of  the  railroad  company  is  notan  act 
done  in  connection  with  the  operation  of 
the  railroad,  and  therefore  does  not  fall 
within  the  scope  of  the  language  of  chap- 
ter 155  of  the  Laws  of  1885.  Upon  this  sub- 
ject Justice  Johnston,  delivering  the  opin- 
ion in  the  case  of  Railroad  Co.  v.  Merrill, 
says:  "The  statutes  prescribe  a  rule  in 
actions  for  damages  by  fire  caused  by  the 
operation  of  a  railroad,  and  it  Is  contend- 
ed that  caring  for  the  right  of  way  is  not 
within  the  terms  'operating  a  railroad.' 
The  claim  is  not  tenable.  The  statute  ap- 
plies to  all  cases  where  the  fire  results 
from  the  operation  of  a  railroad.  It  is 
not  even  confined  to  fire  escaping  from 
locomotives,  but  applies  to  all  cases  where 
the  damage  was  caused  by  fire  arising 
from  any  step  in  the  operation  of  the 
road.  The  road-way  and  track  of  the 
company  are  as  essential  to  the  operation 
of  the  railroad  as  the  locomotive  or  other 
equipment,  •  •  •  but  in  our  opinion, 
the  care  and  maintenance  of  the  road- 
way and  track  Is  fairly  included  as  a  part 
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of  the  operation  of  a  railroad."  The 
bumioiBr  of  dry  grass,  weeds,  and  other 
combuHtlble  material  which  annually  ac- 
camulateH  on  the  right  of  way.  Is  caring 
for  the  road-way  and  track.  It  will  be 
seen,  therefore,  that  this  question  has 
already  been  settled  by  this  court,  and  we 
believe  rightfully  and  Justly  settled. 

All  the  other  queutlons  raised  Jn  this 
case  were  ably  discussed  and  fully  settled 
by  the  court  in  the  case  from  which  we 
quote,  and  it  Is  deemed  unnecessary  to  re- 
new the  discussion  here.  It  Is  therefore 
recommended  that  this  case  be  atflrmed. 

Per  Curiam.  It  is  bo  ordered ;  all  the 
Justices  concurring. 


Hissomn  Pac.  R.  Co.  ▼.  Atwood  Cadt. 
{Supreme  Court  of  Kaniias.    Nov.  8,  1890.) 

Krror  to  district  court,  Wilson  county;  L. 
Btill-wzlI/,  Judge. 

W.  A.  Johngon,  for  plaintiff  in  error.  J.  B. 
F.  Cotes  and  B.  F.  Shirm,  for  defendant  in  error. 

Per  Cubiam.  Atwood  Cady  brought  this  ac- 
tio n  against  the  Missouri  Pacific  Railroad  Com- 
pany to  recover  damages  for  an  injury  caused  by 
fire.  The  injury  in  this  case  was  caused  by  the 
same  fire  that  is  complained  of  in  the  case  of 
Railroad  Co.  v.  H.  A.  Cady,  ante,  lOHS^  (Just 
decided. )  The  errors  complained  of  in  this  case 
are  identical  with  the  errors  complained  of  in 
that  case.  The  same  briefs  are  filed  in  each.  It 
Is  recommended  that  this  case  be  aflirmed  for  the 
reasons  given  in  that  case,  and  in  the  case  of 
Railroad  Co.  v.  Merrill,  40  Kan.  404,  19  Pac. 
Rep.  798.  The  judgment  of  the  district  court 
will  be  affirmed. 


MisBOVRi  Pac.  R.  Co.  v.  Lamab. 
(Supreme  Court  of  Karuia«.    Nov.  8, 1890  > 

Krror  to  district  court,  Wilson  county,  Ii. 
Btillweu-  Judge. 

W.  A.  JohTunn.  for  plaintiff  in  error.  S.  S. 
Ktrkpatrlck,  for  defendant  in  error. 

Per  Cubiam.  This  is  an  action  for  damages 
KTOwlug  out  of  the  same  fire  complained  of  in  the 
case  of  Railroad  Co.  v.  H.  A.  Cady,  ante,  1088, 
(just  decided.)  The  questions  raised  in  this 
case  are  identical  with  the  questions  in  that;  and 
the  same  briefs  are  filed  in  each.  The  questions 
in  this  case  arc  also  practically  the  same  as  the 
questions  raised  in  the  case  of  Railroad  Co.  v. 
Merrill,  40  Kan.  404,  19  Fao.  Rep.  798.  The 
Judgment  of  the  district  court  will  be  affirmed. 


Reinhaht  v.  Lugo  et  al.    (No.  18,638.) 

(Supretn<!',  Court  of  California.    Nov.  20,  1890.) 
Sekvice  of  Writ — Return — Vacatino  Judgment. 

1.  A  seivice  of  summons  by  a  deputy-sheriff, 
or  one  acting  as  such,  is  void  when  the  return  is 
made  in  the  deputy's  name  instead  of  in  that  of 
the  sheriff. 

2.  A  default  judgment,  enteredi  on  a  void 
service  and  return,  is  void,  and  is  not  validated 
by  a  finding  of  the  court  that  there  was  due  serv- 
ice, for  such  finding  is  not  conclusive  of  the  fact 
under  Code   Civil  Proc.    Cal.  jf  670,  subd.  1,  re- 

?|uiringthe  summons,  together  with  proof  of  serv- 
ce,  to  be  made  a  part  of  the  judgment  roll  in 
case  defendant  falls  to  answer. 

8.  A  motion  to  vacate  a  default  judgment,  on 
the  ground  that  it  Is  void  because  of  lack  of 
proof  of  service  of  summons  on  defendant,  is  not 
a  collateral  but  a  direct  attack. 

v.24p.no.23— 69 


4.  Where,  In  a  suit  for'  the  partition  of  sev- 
eral distinct  parcels  of  land,  plaintiff  has  judg- 
ment, but  it  is  reversed  on  appeal  as  to  one  tract, 
in  which  a  defendant  against  whom  a  default 
j  udgment  was  entered  was  interested,  the  whole 
judgment  as  to  that  tract  is  thereby  set  aside, 
and  defendant  in  default  can  move  to  vacate  the 
default  within  a  year  from  the  rendition  of  judg- 
ment on  the  second  trial. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county ;  Walter  Van 
Dyke,  Judge. 

Wicks  <£  Ward,  for  appellant.  Howard 
de  Robarta,  John  D.  Bickrielll,  and  Fmlay- 
son  <&  Finlayson,  for  respondents. 

Fox,  J.  This  Is  an  appeal  from  an  or- 
der setting  aside  the  default  and  judg- 
ment thereon,  entered  against  the  defend- 
ant Antonio  Maria  Lugo,  and  permitting 
him  to  answer  in  the  cause.  This  court 
will  not  interfere  with  the  action  of  the 
court  below  In  making  such  an  order  as 
that  appealed  from  In  this  case,  where,  as 
here.  It  appears  to  have  been  made  upon 
aflBdavit  of  merits,  unless  It  affirmatively 
appears  that  the  court  was  without  Ju- 
risdiction to  make,  or  abused  Its  discretion 
in  making,  the  order.  The  action  was  tor 
partition  of  several  parcels  of  land,  desig- 
nated, respectively,  aa  "  A, "  "  B, "  "  C, "  "  D,  " 
and  "  E. "  There  were  several  defendants 
In  the  first  Instance,  and,  by  amendment 
subsequently  made,  several  others  were 
brought  In  as  defendants.  Bespondent 
Antonio  Maria  Lugo  was  one  of  the  orig- 
inal defendants,  and  plaintiff  In  his  com- 
plaint, which  has  never  been  amended  in 
that  particular,  avers  that  the  respond- 
ent claims  some  segregated  Interest  In 
that  portion  of  the  lands  sought  to  be 
partitioned,  and  designated  as  "Tract  A," 
the  exact  nature  and  extent  of  which  is 
not  accurately  known  to  plaintiff;  and 
in  another  and  prior  portion  of  the  com- 
plaint he  alleges  that  he  and  the  defend- 
ants named,  of  whom  the  respondent  If 
one,  "hold  and  are  In  possession,  and  arp 
the  owners  and  tenants  In  common,  tie 
hereafter  set  out, "  of  the  several  traci» 
of  land  designated  as  above  stated.  >. 
certificate,  headed  "Office  of  the  Sheriff 
Los  Angeles  County, Cal., "and  dated  Mas 
14,  1885,  IS  indorsed  upon  the  a/fa.si  sum 
mons,  reciting  that  the  respondent  was 
served,  by  delivering  to  him  a  true  copy  of 
said  summons,  at  the  county  of  Los  An- 
geles, on  the  14th  of  April,  1885,  and  is 
signed  "M.  G.  Aguirre."  This  Is  not  made 
as,  and  does  not  purport  to  be,  an  afilda- 
vlt  of  service.  Aguirre  was  not  the  sheriff 
of  the  county,  and  If  he  was  deputy-sher- 
iff, or  acting  as  such,  ns  is  now  claimed, 
the  fact  Is  entirely  Immaterial.  As  proof 
of  service,  the  certificate  was  and  is  void. 
"The  act  and  return  of  a  deputy  is  a  nul- 
lity, unless  done  In  the  name,  and  by  the 
authority,  of  the  sheriff."  Joyce  v.  Jovce, 
5  Cal.  449;  Rowley  v.  Howard,  23  Cal.  403. 
The  certificate  being  a  nullity,  it  was  as  If 
no  return  or  proof  ol  service  had  been 
made.  There  was  therefore  no  authority 
to  enter  the  default  of  the  defendant.  The 
clerk  in  entering  defaults  exercises  no  Ju- 
dicial functions,  but  acts  merely  in  a  min- 
isterial capacity,  and  unless  he  confines 
himself  strictly  within  the  statute  his  acts 

jn  have^uo    binding  force.    Willson  v. 
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Cleaveland,  SO  Cal.  198,  citing  Stearns  v, 
ARulrre,"  Cal.  443;  Kelly  v.  Van  Austin,  17 
C;al.564;  Gltdden  v.  Packard.  28Cal. 651.  Be- 
tore  default  can  be  regulurly  taken  against 
a  party,  there  must  be  positive  and  suffi- 
cient evidence  In  court  of  due  service,  and 
no  substantial  defect  in  that  respect  can 
be  cured  by  subsequent  Itnowledgoof  the 
fact.  Johnson  v.  Delbrldge,  35  Mich.  43G. 
If  proof  of  service  of  summons  Is  not  made 
as  required  by  law,  the  court  acquires  no 
Jurisdiction  of  the  persons  of  defendants, 
and  has  no  authority  to  render  judgment 
against  them.  Any  judgment  rendered 
is,  therefore,  Invalid  and  void.  Lyons  v. 
Cunningham,  66  Cal.  42,  4  Fac.  Kep.  938, 
and  cases  there  cited. 

The  default  of  this  respondent  was  en- 
tered by  the  clerk  June  17, 1885,  upon  no 
other  proof  of  service  than  that  furnished 
by  this  certificate.  Sul>sequently  the  com- 
plaint was  amended,  but  it  does  not  ap- 
pear that  the  amended  complaint  was 
ever  served  upon  this  respondent.  .Such 
service  is  required  by  section  472,  Code 
Civil  Proc,  and  without  it  no  judgment 
by  default  could  be  entered  against  him. 
"The  right  to  answer  an  amended  plead- 
ing is  one  of  which  a  party  cannot  be  de- 
prived, even  after  entry  of  default  against 
him  on  the  original  pleading;  for  where 
a  plaintiff  amends  in  matter  of  substance, 
(and  in  an  action  of  partition,  the  bring- 
ing In  of  new  parties,  alleging  that  they 
have  or  claim  an  Interest  in  the  subject  of 
partition,  is  matter  of  substance,)  he  in 
effect  opens  the  default  on  the  original 
pleading,  and  must  serve  bis  amended 
pleading  upon  all  the  parties.  Including 
the  (lefaui ting  defendant."  Thompson  v. 
Johnson,  60  Cal.  i:92.  FlndingB  were  filed, 
and  decree  entered,  January  29, 1886.  In 
the  findings, the  court  recites  the  fact  that 
certain  defendants,  among  them  this  re- 
spondent, had  been  duly  served  with  sum- 
mons, and  had  not  appeared,  and  their  de- 
faults had  been  duly  and  regularly  taken 
and  entered.  Appellant  claims  that  by 
reason  of  this  finding  the  Judgment  was 
not  Yold,  but,  at  most,  simply  voidable, 
and  that  It  cannot  be  attacked  collater- 
ally. There  would  be  some  force  in  this 
argument  if  a  finding  of  due  service  was 
conclusive  proof  of  the  fact  as  against  a 
defendant  who  had  not  answered;  but, 
under  section  670  of  the  Code  of  Civil  Pro- 
cedure, such  a  finding  is  not  conclusive  as 
against  the  evidence  required  to  be  in,  and 
when  found  in,  the  judgment  roll.  By 
reference  to  subdivision  1  of  that  section, 
it  will  be  seen  that  If  the  complaint  be  not 
answered  by  any  defendant,  the  sum- 
mons, with  the  proof  of  service  thereof, 
must  be  made  a  part  of  the  judgment  roll. 
If  it  be  answered,  then  that  fact  is  suffi- 
cient proof  of  service,  or  of  waiver.  In 
this  case,  that  which  was  claimed  to  be 
proof  of  service  was  made  a  part  of  the 
judgment  roll,  and  comes  up  as  such  to 
this  court.  As  we  have  seen,  the  proof  Is 
annuity,  and  furnished  no  authority  for 
entering  the  default  of  the  defendant.  It 
follows  that  the  judgment  entered  there- 
on was  invalid  ana  void.  Lyons  v.  Cun- 
ningham, supra.  Motion  to  vacate  a 
judgment  on  the  ground  that  it  Is  voiil  Is 
not  a  collateral  but  a  direct  attack.    Peo- 


ple v.  Mallan,  65  Cal.  896^;  People  V.  Greene. 
74  Cal.  400,  16  Pac.  Rep.  197.  But  It  is 
claimed  that  the  court  has  no  power  to 
vacate  a  judgment  so  entered  upon  mo- 
tion, after  the  lapse  of  one  year.  Even 
if  this  were  true,  (but  we  do  not  concede 
that  it  Is,  where,  as  here,  the  judgment  ia 
void  on  the  face  of  the  record,  and  the  au- 
thorities cited  in  support  of  the  proposi- 
tion do  not  sustain  it,)  it  would  not  help 
the  appellant  in  this  case;  for  an  appeal 
was  taken  by  the  piaintitf  from  the  judg- 
ment,  which  we  have  so  far  been  consider- 
ing, and  the  same  was  reversed,  so  far  as 
affected  the  right  of  plaintiff  to  have  par- 
tition of  tracts  A,  D,  and  £,  and  affirmed 
in  other  respects.  Belnhart  v.  Lugo,  75 
Cal.  639, 18  Pa,,.  Kep.  112.  Tract  A  Is  the 
one  in  which  the  complaint  admits  that 
this  respondent  is,  or  claims  to  be  to 
some  extent,  an  owner,  tenant  in  com- 
mon, and  In  possession.  When  the  judg- 
ment as  to  the  plaintiff's  rights  to  parti- 
tion in  this  tract  was  reversed,  it  vacated 
and  set  aside  the  whole  judgment  as  to 
the  tract,  for  a  judgment  in  partition  can- 
not be  piecemeal ;  and  as  to  that  tract,  it 
was  as  if  no  judgment  bad  been  entered. 
The  court  below  correctly  so  understood 
it,  and  when  the  case  was  tried  again, 
again  passed  upon  and  determined  the 
rights  of  all  parties,  including  those  of  this 
respondent,  in  the  tract.  Again  it  acted, 
as  before,  upon  the  default  of  this  respond- 
ent, evidenced  and  entered  as  before;  and, 
as  a  consequence,  its  judgment,  like  the 
first,  was,  as  against  this  respondent, "in- 
valid and  void. "  This  judgment  was  en- 
tered P'ebruary  12,  1889,  and  it  was  the 
only  judgment  standing  against  the  re- 
spondent in  the  case,  so  far  as  related  to 
tracts  A.  D,  and  E.  Notice  of  motion  to 
vacate  it  was  given  July  8,  1889,  to  be 
heard  on  the  15th  of  the  same  month,  and 
was  determined  on  the  16tb  of  September, 
1889;  so  that  even  according  to  appel- 
lant's own  theory.  It  was  not  too  lute. 

But  it  is  claimed  that  the  court  ought 
not  to  have  vacated  the  judgment,  be- 
cause at  the  hearlngappellant  made  proof 
of  the  fact  of  service  of  summons  at  the 
time  mentioned  in  the  certificate  above  re- 
ferred to.  That  would  not  justify  the 
court  In  refusing  to  vacate  the  judgment. 
The  default  and  judgment  were  void, not 
because  tiiere  was  no  service,  but  because 
there  was  at  the  time  of  entering  the 
same  no  proof  of  service.  This  new  ])roof 
might  have  beensuftit.ent  to  have  author- 
ized the  court,  at  any  time  after  it  was 
made.  If  the  defendant  had  not  answered, 
or  had  leave  to  answer,  to  enter  a  valid 
default,  and  thereupon  to  proceed  to  a 
valid  judgment,  but  It  would  not  operate 
by  relation,  to  make  that  valid  which 
when  entered  was  void. 

In  any  view  we  take  of  the  case  it  does 
not  appear  that  the  court  was  without 
jurisdiction  to  make  the  order  appealed 
from,  and,  there  being  a  sufiicient  affida- 
vit of  merits,  it  does  not  appear  that 
there  was  any  abuse  of  discretion.  Order 
affirmed. 

We  concur:    Patebson,  J.;  Works,  J. 

HFac.  Rep.  348. 
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People  t.  Nevcb.    (No.  20,671.) 
{Su/preime  Cowrt  of  California.    Nov.  18,  1890.) 

EmBEZZLEVEKT — InFOBMATIOK — ^EriDBNCB. 

1.  An  information  for  embezzlement  •which 
fully  states  the  facts  constitutinK  the  crime  is 
fTOOd  though  it  does  not  designate  the  accused  as 
"bailee,"  "trustee,"  or  "agent,"  or  formally  put 
him  in  any  of  the  classes  named  in  the  statute 
defining  embezzlement. 

8.  On  prosecution  for  embezzlement,  previous 
acts  of  embezzlement  similar  to  the  one  charged, 
and  against  the  same  person,  may  be  shown. 

Department  2.  Appeal  Iroiu  superior 
court,  Sonoma  county;  S.  K.  Doughbhty, 
Judge. 

Ueorge  Pearce  and  J.  C.  Stma,  for  appel- 
lant. Geo.  A.  JohjisuD,  Atty.  Gen.,  lor 
the  State. 

McFarland,  J.  The  defendant  was 
convicted  of  embezzlement,  and  appeals 
from  the  judgment  and  an  order  denying 
a  new  triul. 

1.  Tbeohjections  raised  by  the  demurrer 
and  motion  In  arrest  of  jodement,  to  thf 
snflBciency  of  the  information,  are  not 
well  taken.  The  main  point  here  made  is 
that  appellant  is  not  called  in  the  infor- 
mation "bailee"  "trustee"  or  "agent," 
or  formally  put  into  any  of  the  classes 
named  in  the  sections  of  the  Code  which 
define  embezxlemeat.  But  facts  consti- 
tuting the  crime  were  fully  stated,  and, 
that  being  so,  it  was  not  necessary  to  des- 
ignate the  appellant  by  any  particular 
name,  (People  v.  Johnson,  71  Cal.  389,  12 
Pac.  Rep.  261 ;)  and  the  Information  in  all 
other  i-espects  whs  unassailable. 

2.  The  transcript  is  defective  on  the 
points  sought  to  be  made  about  alleged 
errors  In  ruling  on  the  admlsslbilty  of  evi- 
dence. The  1)111  of  exceptions  merely 
shows  that  respondent  asked  certain  ques- 
tions of  certain  witnesses;  that  appellant 
made  certain  objections  to  said  questions: 
that  the  court  overruled  the  obiectlons; 
and  that  appellant  e.^cepted.  But  it  is 
not  shown  whether  the  answers  to  the 
questions  were  favorable  or  unfavorable 
to  appellant,  or  that  they  were  answered 
at  nil.  It  Is  true  that  in  another  part  of 
the  transcript  the  appellant  "tenders  all 
the  evidence,  objections,  rulings,  excep- 
tions, instructions  8:1  ven  and  refused, 
shown  in  the  report  of  the  trial  of  said  ac- 
tion taken  down  by  George  Hall,  reporter 
of  said  court;"  but  in  said  report  which 
follows  there  are  no  objections,  rulings, 
or  exceptions.  But  If  the  exceptions  stat- 
ed In  one  part  of  the  transcript  could  pos- 
sibl.v  be  applied  to  evidence  stated  in  an- 
other part  of  the  transcript,  which  waii 
apparently  admitted  without  objection, 
it  would  be  found  that  they  are  pointed 
to  certain  testimony  which  might  be  con- 
strued as  tending  to  prove  previous  acts  of 
embezzlement  similar  to  the  one  charged 
in  the  information,  and  against  the  sn,me 
person.  But  it  has  frequently  been  held 
that  in  a  case  of  embezzlement  the  admis- 
sion of  such  evidence  Is  not  erroneous. 
People  V.  Gray,  66  Cal.  271,  5  Pac.  Rep.  240. 

8.  In  the  brief  of  appellant  no  point  is 
made  on  tlie  instructions.  We  have  ex- 
amined theui,  however,  and  find  in  them 
no  material  error.  Really  the  only  appar- 
ent defense  which  appellant  could  have 


bad  on  the  evidence  as  presuated  by  the 
record  was  the  technical  one  that  the 
money  which  he  Is  charged  with  embez- 
zling was  not  the  property  of  McLean,  as 
averred  in  the  information,  but  of  Wight- 
man,  to  whom  It  was  to  have  been  paid ; 
but  there  was  evidence  that  appellant 
was  the  agent  of  McLean  who  gave  htm 
the  money.  That  question  was  submitted 
to  the  jury,  and  we  see  no  error  commit- 
ted with  respect  to  that  question.  Judg- 
ment and  order  affirmed. 

We  concur:  Shabpstbin,  J.;  Thorn- 
ton, J. 

^~"~'  M  Cal.  m 

People  v.  Lattimore.    (No.  20,700.) 
(Supreme  Court  of  California.     Nov.  20,  1890.) 

ABSOM — ^EVIDENOB — A1.IBI. 

1.  On  a  trial  for  arson,  witnesses  for  the 
state  testified  to  several  conversations  with  de- 
fendant before  the  fire,  in  which  the  subject  of 
previous  fires  on  the  property  of  the  same  person 
was  discussed,  and  defendant  said  they  were 
nothing  to  what  would  happen,  and  used  expres- 
sions indicating  an  intention  to  burn  out  said 
owner.  Seld,  that  these  conversations  were 
properly  admitted  to  show  defendant's  tiireats  as 
to  the  future. 

2.  Evidence  tending  to  show  that  defendant 
started  the  former  fire  was  admissible  to  prove 
intent. 

8.  The  defense  of  aUM  is  not  one  requiring 
that  the  evidence  given  in  support  of  it  should 
be  scrutinized  otherwise  or  differently  from  that 
given  in  support  of  any  other  issue  in  a  cause. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  William  A. 
Chee.ney,  Judge. 

Bower  &  Grant,  for  appellant.  Frank 
P.  Kelly,  for  the  People. 

Fox,  J.  Conviction  of  arson,  motion 
for  new  trial  denied,  and  defendant  ap- 
peals. Only  two  points  are  made  in  the 
brief  of  appellant. 

1.  That  it  was  error  to  admit  certain 
evidence  of  other  burnings  of  property  on 
the  rancho  of  Chapman,  the  place  where 
the  lire  in  this  Instance  occurred.  The 
evidence  against  the  defendant  in  thiscase 
was  almost  entirely  circumstantial. 
Among  other  circumstances  tending  to 
connect  the  defendant  with  the  burning, 
two  or  three  conversations  between  the 
defendant  and  different  persons,  at  differ- 
ent times,  were  shown,  in  which  the  fact 
of  former  flres  upon  the  rancho  was  dis- 
cussed, and  the  defendant  used  expressions 
to  the  effect  that  these  were  nothing  to 
what  would  happen  in  the  future,  and 
other  like  expressions  of  a  threatening 
character,  indicating  an  intention  to  bum 
the  Chapmans  out.  These  conversations 
were  not  introduced  for  the  purpose  of 
connecting  the  defendant  with  the  former 
burnings,  but  Blmpl.r  to  show  his  threats 
as  to  the  future.  They  all  occurred  be- 
fore the  present  fire,  and  there  was  no  er- 
rorin  their  admission.  Subsequently  two 
witnesses  were  called  and  interrogated  as 
to  the  circumstances  of  one  of  the  former 
tires  to  which  allusion  had  been  made  In 
these  conversations,  and  they  gnvt!  testi- 
mony strongly  tending  to  show  that  the 
defendant  started  the  Hre  to  which  refer- 
ence was  made.    The  Are  referred  to  in 
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tl)l8  evidence  waB  the  bnrnlng  of  another 
building  on  the  samepretnlBea,  and  belong- 
ing to  the  same  pertion  aa  the  one  for 
which  the  defendant  was  being  prosecuted 
In  this  cMse,  and  to  the  same  person 
against  whom  the  threats  already  proved 
had  been  made.  Under  the  rule  laid  down 
in  People  v.  Khalnwold,  61  Cal.  468,  the 
evidence  was  admissible  as  further  evi- 
dence tending  to  prove  Intent,  although  It 
may  have  been  but  cumulative  and  unnec- 
essary. As  said  In  the  case  cited :  "  While 
perhaps  unnecessary,  It  wrought  no  such 
Injury  to  the  prisoner  at  the  trial  as  to 
entitle  him  to  a  reversal  of  the  Judgment 
here." 

2.  One  of  the  instructions  given  by  the 
court  to  the  Jury  was  an  exact  copy  of  the 
Instruction  considered  by  this  court  in 
bank,  In  the  case  of  People  v.  Levlne,  ante, 
631,  (No.  20,572,  filed  July  21,  1890.)  We 
again  repeat  that  the  defense  of  alibi  Is 
"not  one  requiring  that  the  evidence  given 
In  support  of  It  should  be  scrutinized  other- 
wise or  differently  from  that  given  in  sup- 
port of  any  other  issae  in  the  cause;"  and 
we  may  add  that,  if  trial  courts  will  cease 
to  give  this  particular  form  of  Instruction, 
the  ends  of  justice  will  be  equally  as  well 
subserved,  and  the  administration  of  the 
laws  le68  embarrassed.  But  In  this  case, 
as  in  the  Levioe  Case,  the  charge  of  the 
court,  taken  as  a  whole,  was  bo  full  and 
fair  to  the  defendant  that  we  cannot  con- 
ceive that  any  injury  resulted  to  the  de- 
fendant from  this  unnecessary  instruction 
in  regard  to  the  Bcrutinlzing  of  tlie  evi- 
dence given  in  support  of  the  defense  of 
aUbi. 

3.  At  the  oral  argument,  an  additional 
point  was  made,— that  the  evidence  was 
insufficient  to  Justify  the  verdict.  We 
have  carefully  read  ail  the  evidence  in  the 
record,  and  find  no  cause  fur  disturbing 
the  verdict  upon  this  ground. 

Judgment  and  order  affirmed. 

I  concur:    Paterson, J 

Works,  J.  I  think  the  instruction  com- 
plained of,  relating  to  the  defense  of  aUM, 
was  erroneous,  but,  as  the  court  in  bank 
held  in  People  v.  Levlne  that  such  an  in- 
struction was  Qot  cause  for  reversal,  I  feel 
myself  bound  by  that  decision. 

t  Cal.  Unrep.   30t         '^~" 

Mannotq  V.  Den.    (No.  13.821.  )i 

(Supreme  Court  of  California.    Nov.  19,  1890.) 

BpeciaI/  Assessments— Haxmlkss  Ebbor— Evi- 

DF-KCB. 

1.  Where  plaintiff,  in  an  action  to  collect  a 
street  aggessmcnt,  has  made  prima  facie  proof  of 
the  regularity  of  the  proceedines.  under  Act  Cal. 
March  18, 1885,  (St  1885,  p.  147,)  and  thereafter 
introduces,  without  objection,  certain  parol  proof, 
a  refusal  to  strike  this  out,  if  error,  is  without  in- 
jury, as  sucli  proof  was  unnccssary. 

2.  An  objeotioE  to  an  offer  to  prove  certain 
negative  conclusions  is  properly  sustained  where 
there  is  no  offer  of  the  evidence  from  which  the 
conclusions  are  to  he  drawn. 

Department  1.  Appeal  from  superior 
court,  Los  Angeles  county;  Walter  Van 
DVKE.  Judge. 

M.  Whaling,  for  appellant.  Herndon, 
Caia  &  Garrison,  for  respondent. 


Fox,  J.  This  Is  an  action  to  recover  an 
amount  claimed  to  be  due  upon  a  street 
asBessment  levied  under  proceedings  had 
in  pursuance  of  the  provisions  of  the  act  of 
March  18. 1885,  (St.l885,  p.147.)  Judgment 
for  plaintiff,  motion  for  new  trial  made 
and  denied,  and  defendant  appeals. 

The  principal  contention  is  that  the  evi- 
dence is  insufficient  to  show  that  the  pro- 
ceedings resulting  in  the  assessment  and 
warrant  weresuch  as  required  bylaw,  and 
sufficient  to  entitle  the  plaintiff  to  recover; 
in  other  words,  that  there  was  a  failure 
to  show  a  valid  contract  upon  which  to 
base  the  assessment  and  warrant.  Sec- 
tion 12  of  the  act  which  anthorixesthe  suit 
provides:  "The said  warrant,  assessment, 
and  diagram,  with  the  affldavltof  demand 
and  non-payment,  shall  be  heliijriuiH  facie 
evidence  of  the  regularity  and  correctness 
of  the  assessment,  and  of  the  prior  pro- 
ceedings and  acts  of  the  superintendent  of 
streets  and  city  council  upon  which  said 
warrant,  assessment,  and  diagram  are 
based,  and  like  evidence  of  the  right  of  the 
plaintiff  to  recover  in  the  action. "  With 
the  policy  of  this  provision,  the  court  has 
nothing  to  do,  so  it  is  written  and  adopted 
by  the  legislature.  The  assessment  and 
diagram  attached  were  offered  and  ad- 
mitted in  evidence  without  objection. 
Plaintiff  then  offered  the  warrant  and  affi- 
davit, with  the  indorsement  of  record 
thereon.  To  this,  defendant  "made  the 
same  objections  as  those  offci*ed  to  the  as- 
sessment."  As  he  had  offered  no  objections 
to  the  assessment,  this  objection  was  cor- 
rectly overruled.  This  made  out  a  prima 
facie  case  for  the  plaintiff.  But,  in  addi- 
tion to  this,  the  plaintiff  did  introduce, 
without  objection,  the  records  of  all  the 
prelimlnar.v  proceedings  on  the  part  of  the 
city  council  prescribed  and  required  by  the 
statute,  with  the  proof  of  publication, 
posting,  etc.,  and  in  addition  thereto  made, 
without  objection,  parol  proof  of  the  tact 
of  contract.  This  last  proof  the  defendant 
snbsequently  moved  to  strike  out,  but  as 
it  was  admitted  without  objection,  and 
was  unnecessary,  since  the  warrant  and 
assessment  were  prima  facie  proof  of  the 
same  fact,  the  court  denied  the  motion. 
We  do  not  think  that  this  ruling  was  er- 
roneous, but,  if  it  was,  it  was  error  with- 
out injury. 

Plaintiff,  having  also  proved  his  assign- 
ment of  the  claim  to  himself,  rested,  when 
the  defendant  moved  for  a  nonsuit,  on  10 
different  grounds,  every  one  of  vyiilch  is 
based  upon  a  misconception  of  the  eCect  of 
the  evidence  already  in,  and  hereinabove 
stated.  There  was  no  error  in  denying  the 
motion.  Defendantthen  "  offered  to  prove  " 
several  negativeconclnslons,  notfacts.bnt, 
as  be  did  not  offer  the  evidence  from  which 
the  conclusions  were  to  be  drawn,  the 
court  correctly  sustained  an  objection  to 
the  offer.  He  then  called  the  street  super- 
intendent, (successor  in  office  to  the  one 
under  whom  thecontract,  apsessment,  and 
warrant  were  made.)  who,  at  defendant's 
request,  produced  two  papers,  which  de- 
fendant offered  in  evidence.  These  ap- 
peared to  be  a  blank  form,  partially  filled 
out,  of  contract,  and  a  bond  for  the  same 
street-work  for  which  thisaSHessment  was 
made.    The  bood  was  complete,  fully  ex- 


1  Reversed  In  banc.    See  27  Pac.  *U,  tS  Cal.  610. 
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ecnted,  approved,  and  certified ;  but  the 
paper  offered  aB  a  contract  was  a  mere 
blank,  and  there  was  no  attempt  to  prove 
tbat  It  was  the  contract,  or  claimed  t©  be 
the  contract,  under  which  the  work  was 
done,  or  on  which  the  asBeeement  was 
baaed.  Objection  to  ItH  introduction  was 
properly  Hustalned.  The  authorities  cited 
by  appellant.  In  view  of  the  statute,  the 
prima  fncie  case  made  by  plaintiff,  and  of 
the  fact  that  defendant  made  no  showlna 
to  overcome  that  prlwH  fade  case,  though 
good  law,  are  not  In  point.  Judgment  and 
order  affirmed. 

We  concur:    Patehson,  J. ;  Works,  J. 


(No. 


86  Cal.  415 

Beronio  v.  Southkrx  Pac.  B.  Co. 
13,673.) 

(Supreme  Court  of  California.     Nov.  21,  1890.) 

Res  Adjpdicata — Amexdiiknt  of  Pleadiso. 

1.  A  railway  having  been  constructed  along 
a  street  on  wbicb  plaintiff  owned  two  lots,  a 
few  hundrea  feet  apart,  he  obtained  judg'ment 
for  damages  to  one  of  them  arising  from  the  con- 
struction and  operation  of  the  road.  Held,  that 
tbis  was  a  bar  to  a  suit  for  damages  to  the  other 
lot,  aooruing  prior  to  the  filing  of  the  complaint 
in  the  first  sviit,  from  the  same  cause. 

3.  It  is  not  an  abuse  of  discretion  to  allow  an 
answer  to  be  amended  after  a  Jury  is  impaneled, 
where  it  does  not  appear  that  plaintiff  was  taken 
by  surprise,  or  suffered  any  injury  therefrom. 

Department  1.  Appeal  from  superior 
court,  Ventura  county;  R.  M.  Dillard, 
Judge. 

H.  L.  PopHn  and  Barnes  &  Nelbjr,  Tor  ap- 
pellant. R.  B.  CanSeld  and  Biackatock  & 
Shepherd,  for  respondent. 

Fox,  J.  The  town  of  San  Buenaventura 
)b  a  municipal  corporation.  The  legal  ti- 
tle to  the  lu;id8  comprising  Front  sti-eet 
In  said  town  was  granted  to  the  then 
town  authorities,  October  13, 1869,  "as  a 
public  street,  to  be  forever  kept  open  and 
maintained  as  such,  and  not  to  be  used 
for  any  other  purpose,  nor  be  diminished 
In  -width. "  On  the  4th  of  October,  1886, 
the  president  and  board  of  trustees  of  the 
town,  by  ordinance,  granted  to  the  de- 
fendant a  right  to  lay,  maintain,  and  oper- 
ate a  single  or  doable  track  rallrond  along 
and  upon  said  Front  street  lor  the  whole 
length  thereof,  from  a  point  near  Kalora- 
ma  street,  etc.  The  plaintiff  owned  two 
lots  fronting  on  the  north  side  of  said 
street,  one  situate  In  block  19,  and  one  in 
block  20,  the  two  being  separated  by  a 
distance  of  260  feet.  The  railroad  was 
constructed  along  said  Front  street  prior 
to  September  13,  1888,  and  on  that  day 
plaintiff  commenced  an  action  against  de- 
fendant for  damages  to  bis  lot  situate  in 
block  19  by  reason  of  a  cut  and  fill  made 
In  the  construction  thereof,  and  on  the 
20th  day  of  January,  1889,  the  amount  of 
plaintiff's  damages  were  agreed  upon  and 
.  settled  between  the  parties,  and  paid  by 
defendant  to  plaintiff,  and  thereafter.  In 
pursuance  of  the  agreement  between  the 
parties.  Judgment  was  entered  in  the  cause 
in  favor  of  defendant.  Afterwards  the  de- 
fendant put  in  a  switch  on  the  south  side 
of  the  street,  opposite  said  block  19,  and 
Cal.Rep.  23-25  P.— 64 


thereupon  the  plairftitf  brotigbt  tlils  &o- 
tion,  alleging,  in  the  Brst  count  of  his  com- 
plaint, damages  by  reason  of  the  con- 
straction  and  mulntenanca  of  said  rail- 
road in  front  of  his  lot  in  block  30,  and,  in 
the  second  count,  damages  to  bis  said  lot 
In  block  10,  accrued  since  the  former  settle- 
ment and  judgment,  by  reason  of  the  con- 
tinuance of  said  railroad,  and  the  operas- 
tlon  thereof,  and  of  the  construction  ol 
said  switch,  in  front  of  bis  said  lot  in 
block  19.  The  defendant  denied  all  the  al- 
legations of  the  complaint  other  than 
those  of  incorporation,  pleaded  Its  license 
from  the  municipal  authorities,  and,  a^  a 
separate  defense  to  the  second  cause  of  ac- 
tion, pleaded  the  former  settlement,  pay- 
ment, and  judgment  in  bar.  At  the  trial, 
after  the  jury  was  impaneled,  but  before 
the  Introduction  of  any  evidence,  defend- 
ant moved  the  court  for  leave  to  amend 
its  answer  by  pleading  the  former  settle- 
ment and  judgment  us  a  bar  to  all  the 
causes  of  action  set  out  In  the  complaint. 
To  this  the  plaintiff  objected,  on  the 
ground  that  the  amendment  did  not  con- 
stitute a  defense.  After  argument,  the 
court  overruled  the  objection,  and  the 
amendment  was  made,  the  court  not  im- 
posing terms,  to  which  plaintiff  excepted, 
but  plaintiff  asked  no  continuance  on  ac- 
count of  such  amendment.  Plaiutifl  then 
introduced  some  evidence  tending  to 
show  damage  to  his  lot  in  block  20  by  rea- 
son of  the  construction  of  said  railroad,  a 
cut  of  IS  Inches  in  depth  having  been  made 
In  the  street  by  reason  thereof.  Defend- 
ant then  introduced  the  fodgment  roll  in 
the  former  case,  whlcd  was  admitted 
without  objection,  and  It  was  admitted 
by  the  parties  that  the  parties  to  that  ac- 
tion were  the  same  as  to  tbis;  that  the 
railroad  mentioned  In  the  former  com- 
plaint was  one  and  the  same  railroad  as 
that  mentioned  in  this  case;  that  plaintiff 
at  the  time  owned  the  same  lots  as  now, 
and  was  then  the  owner  of  the  same  cause 
of  action  upon  which  he  now  claimed  un- 
der bis  first  count  of  the  present  com- 
plaint: and  that  the  said  two  lots  were 
separated  by  a  distance  of  260  feet.  Plain- 
tiff then  proposed  to  introduce  further  evi- 
dence as  to  his  damage  to  the  lot  situate 
in  block  20,— the  cause  of  action  men- 
tioned in  the  first  count  of  his  complaint, 
—but  the  court  ruled  the  same  out,  on  the 
ground  that  his  claim  for  such  damage 
was  barred  by  the  said  former  judgment. 
Plaintiff  admitted  that  be  bad  no  claim 
for  damage  to  his  lot  In  block  19  caused  by 
the  construction  of  the  railroad's  main 
track.  The  record  fails  to  show  the  intro- 
duction or  offer  of  any  evidence  of  damage 
by  reason  of  the  construction  and  main- 
tenance of  the  switch.  The  plaintiff  asked 
the  court  to  instruct  the  Jury  that  the 
former  settlement  and  judgment  were  not 
a  bar  to  any  claim  for  damages  done  to 
the  lot  in  block  20;  that  such  damages,  if 
any,  constituted  a  separate  cause  of  ac- 
tion from  that  sued  for  in  the  former  ease, 
and,  if  any  such  were  found,  the  same 
should  be  included  In  a  verdict  for  plain- 
tiff. The  court  refaned  to  so  instruct  the 
jury,  and,  on  the  contrary,  instructed 
the  jury  that,  as  the  case  was  presented, 
the  only  question  for  their  consideration 
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waa  the  damatrea,  It  any,  done  to  the  lot 
Id  bloRk  19  by  reaeon  of  the  construction 
and  operation  of  the  switch  and  side 
track  in  front  ol  bis  premises  in  that 
block.  To  all  these  rulings  the  plaintiO 
excepted. 

We  think  there  was  no  error  in  the  rnl- 
ings  or  instructions  of  tbecoart  in  this  be- 
half so  far  aa  relates  to  any  damage  ac- 
cruing to  either  of  plaintiff's  lots  prior  to 
and  up  to  the  time  of  Qling  his  complaint, 
or  making  his  settlement  In  the  former  ac- 
tion. The  elements  of  his  damage  up  to 
that  time  may  have  been  multirailous, 
but  the  cause  of  it  was  a  unit, — the  con- 
atroction  and  operation  of  a  single  rail- 
road, which  was  complete  at  tlie  time. 
The  fact  that  it  damaged  two  lots  be- 
longing to  the  same  man  at  the  same 
time,  and  by  the  same  means,  no  more 
created  two  causes  of  action  than  if  two 
horses  belonging  to  the  same  man  had 
been  killed  by  a  single  colliaion  with  a 
locomotive;  and  thlshas  been  held  to  con- 
stitute but  a  single  cause  of  action. 
BrannenburgY.RaiiroadCo..l3Ind.lU3.  In 
caaea  of  tort,  the  question  as  to  the  num- 
ber of  causes  of  action  which  tbe  same  per- 
son may  have,  turns  upon  the  numl>er  of 
the  torts,  not  upon  the  number  of  differ- 
ent pieces  of  property  which  may  have 
been  Injured.  Each  Hcparate  tort  gives  a 
separate  cause  of  action,  and  but  a  single 
one.  1  Suth.  Dam.  18:t,  and  cases  cited. 
Whenever  by  one  act  a  permanent  injury 
Is  done,  the  aamuges  are  assessed  once  for 
all.  S  Suth.  Dam.  372.  This  principle  is 
established  in  Marble  v.  Keyes.'J  Gray,  £:i. 
and  in  very  many  other  cases.  There  is 
nothing  in  the  authorities  cited  by  appel- 
lant in  conflict  with  this  view. 

Appellant  claims  that  he  was  entitled  to 
recover  for  the  damages  Rustalne<i  by  the 
continue<l  operation  of  the  railroad  after 
the  settlement  and  judgment  in  theformer 
case.  This  claim  coutlicts  with  the  au- 
thorities already  cited,  but  under  Hopkins 
V.  Railroad  Co..  50  Cal.  HM>,  and  Ford  v. 
Railroad  Co..  5»  Cal.  2H),  there  might  be 
some  force  in  the  argument.  If  there  was 
anything  In  the  case  upon  which  to  ba.se 
it.  But  the  rt<cord  shows  that  piaintiff 
HduiltttHl  that  he  had  no  claim  fur  dam- 
ages to  the  lot  in  block  1i>  aecrning  after 
the  date  of  the  former  complaint,  and  tt 
fails  tu  show  auy  proof  of  damages  to 
either  lot  after  that  date. 

ApiM'llant  also  claims  that  he  was  enti- 
tled tu  nrover  lor  the  damages  to  his  lot 
In  block  lit  by  reason  of  the  construction 
and  operation  of  the  switch  and  side 
track.  Thecourt  rulwi  In  hUfavorinthat 
n>gard.  «u»d  he  prov«tl  the  fact  of  the  con- 
st ruction  and  U|H*ratiun  of  tbe  switch  and 
side  track,  but  his  record  fails  to  show 
that  he  uffereil  to  prove  any  damasres  by 
rvason  ther»H»f.  W  e  cannot  therefore  dis- 
turb thevenii<"t  of  the  jury  in  that  regard. 

Appellant  also  c«.>mplain8  of  tbe  action 
of  the  court  in  permitting  the  answer  to 
be  auionde^l,  after  the  jury  wa.«  inipjineled, 
and  In  deuylug  his  subsetiuent  motion  to 
atrike  out  the  an-.endment.  This  was  a 
matter  entlr\>ly  in  the  di.*-rvtion  of  the 
court.  Tho plaintiff  dtHT*  not  stvui  tu  have 
luH»u  taken  by  surpris«\or  n>  h.-jve  .suffeniHi 
«ity  injury  theivfixtm.  autl  we  do  not  per- 


ceive that  there  was  any  abnse  of  discre- 
tion.   Judgment  and  order  affirmed. 

f concur:    Paterson,  J. 

Works,  J.  I  concur  in  the  Judgment. 
Under  the  circumstances  of  this  case,  the 
lots  claimed  to  have  been  affected  lying 
near  to,  if  not  adjoining,  each  other,  and 
the  road  being  completed  at  the  time  the 
first  action  was  brought,  the  settlement 
of  that  case  was  rightly  held  to  be  a  bar 
to  the  second  action.  But  a  case  might 
arise  where  a  road  being  constructed 
would  pass  over  and  affect  two  tracts  of 
land  owned  by  the  same  person,  the  tracts 
being  a  long  distance  apart,  and  that  part 
of  the  road  affecting  one  piece  of  land  be 
constructed  long  before  the  part  affecting 
the  other  piece.  In  such  a  case  tlie  con- 
struction of  the  whole  road  could  not,  with 
any  propriety,  be  treated  as  but  one  act. 
and  the  land-owner  be  compelled  to  delay 
his  action  until  the  whole  road  is  com- 
pleted, and  join  his  action  for  damasres 
to  both  pieces  of  land,  or  bring  his  action 
for  both,  when  It  maybe  uncertain  wheth- 
er the  last  part  of  the  road  will  ever  be 
completed  or  not.  Under  such  circum- 
stances, separate  actions  should  l>e  al- 
lowed, and,  in  my  Judgment,  the  opinion 
of  .Mr.  Justice  Fox  Is  too  broad  in  its  lan- 
guage in  this  respect. 


SB  Cal.   40S 
Woi.FSKii.i.  T.  Los  A.NnKi.K.^  Cot'NTT  eta/. 
(No.  13.T2S.> 

(Supreme  Court  of  California     '^"ov.  21, 1S90L) 

Dedication  or  Hiohwats— Estohi.^  to  Dext. 

1.  Land  was  sold,  with  the  unaerstandii:^ 
that,  after  the  first  ilcfi-rrcd  payment,  the  vend«rr) 
should  subdivide  the  same,  lay  out  streets,  and 
make  and  retxtrd  maps  thereof,  and  make  sales 
aei'unlinf;  to  sueh  maps,  and  the  vendor  was  t<> 
and  did  join  in  couveyamva  in  pursuance  to  iL^i 
understandiur.  the  lands  conveyed  tieing  de- 
scribed bv  lots,  bloi-ks,  and  numbers,  and  as  bound- 
ed by  streets,  as  laid  down  on  the  maps.  Tan 
loinil  title  and  p<>ii.-:fSsion  remained  in  the  Tendor. 
as  security  for  the  prii?e.  but  such  land  as  w.fc> 
appropriated  to  roads  or  other  improvements  w»s 
exprei^dly  ex<-ept«>d  Irom  his  reservation  of  pu»- 
sessiou.  The  elause  of  the  coutrsct  relating  ii 
the  making;  of  surveys,  co:istruction  of  roads. 
etc.,  provided  that  -the  ino!i>sures  of  the  party  of 
the  first  part  shall  bo  left  practically  heIh:- 
paired. "  About  two  years  after  the  recordiu 
of  the  maps  tbe  county  cximmissioneis  aasuiDed 
juri.-idiotion  of  a  strei>t  laid  down  on  said  maps. 
aleui;  the  entire  leusrih  of  the  western  boond^ry 
of  the  land.  They  aecepted  a  de<?d  of  a  strip  ai 
land  on  the  west  of  it,  and.  as  thus  widened,  ex- 
teudod  it  north  and  south,  and  changed  its  naa>e. 
Cviid  vendor  was  liviui;  on  said  land,  and  made  3i> 
objivtions  until  after  tbe  street  had  been  gnkied 
purt  way  throu::h  said  land,  and  the  commissi  .v- 
ers  were  prvx-eiHlin?  to  have  the  fence  lemoreii 
from  the  wtrstem  boimdaiy  of  said  land  and  ;«- 
plaoeil  on  the  eastern  side  of  the  road.  Ht''i. 
that  it  was  then  too  late  to  withdraw  the  offer  -a 
dedication  of  the  strvvt  as  a  public  highway. 

i  Suoh  oh-iiiiW  in  the  fence  was  not  a 
tical  impairmeal  of  the  vendor's  inclosures.' 

Department  1.  .Appeal  from  aaperior 
court,  Los  AngelCH  county,  J.  W.  McKln- 
LBV.  Judge. 

f^utith.  H'irifter^  Smitb,  (or  appellant. 
Hougbtoa,  SUvat  Jt  duapbell.tor  rcspond- 
entB. 
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Fox,  J.  ThlB  1b  an  action  for  the  recov- 
ery of  the  sum  of  $5,000  damages  for  tres- 
pass quare  elausum  /ivglt,a.nd  prayine  for 
an  Injanction  perpetually  restraining  the 
defendants  from  farther  trespass,  and 
from  laying  out  and  opening  a  public  high- 
way on  lands  claimed  by  plaintiff.  De- 
fendants bad  Judgment,  from  which,  and 
an  order  denying  plaintiff's  motion  for 
new  trial,  plalntlB  appeals. 

It  seems  from  the  pleadings,  findings, 
and  evidence  In  thecause  that  the  plaintlB 
was  the  owner  of  a  tract  of  laud  situate  In 
the  county  of  Los  Angeles,  couHlsting  of 
4,887  acres,  known  as  the"  Ranchn  San  Jose 
de  Buenos  Ayres. "  On  the  27th  of  May, 
1887,  he  entered  into  a  contract  with  J.  W. 
Hoyt,  for  the  sale  of  said  tract,  for  the 
sum  of  94S8,700.  This  was  to  be  paid  in 
Installments,— f  1,000  down  ;  $37,700  on  or 
before  July  1,1887;  $100,000  on  or  before 
January  25,  1888;  $150,000  on  or  before 
July  26, 1888;  and  the  balance,  $150,000,  on 
or  before  July  25, 1889,  with  interest  at  the 
rate  of  6  per  cent,  per  annum,  on  deferred 
payments,  from  June  25,  1887.  It  was 
further  provided  In  the  agreement,  "for 
the  purpose  of  enabling  the  said  second 
party  to  subdivide  and  resell  said  land, 
the  said  second  party  shall  have  the 
right,  after  the  payment  due  July  1,1887, 
Is  made,  to  enter  upon  said  land  for  the 
purpose  of  making  surreys,  constructing 
roads,  developing  and  piping  water,  and 
making  other  Impruvements,  provided 
that  the  inciosnres  of  the  party  of  the  first 
part  shall  be  left  practically  unimpaired." 
It  was  further  agreed  that  the  plaintiff 
should  execute  deeds  of  conveyance  of  lots, 
and  subdivisions  uf  tlie  tract,  as  sales 
were  made,  (a  mluimum  price  being  fixed 
at  which  different  portions  thereof  should 
be  sold,)  the  sales  ts  be  made  for  not  less 
than  one-tblrd  cash,  the  balance  to  be  se- 
cured by  mortgage  upon  the  portion  sold, 
plaintiff  to  receive  the  cash  and  credit  the 
same  on  his  contract,  and  also  to  receive 
the  notes  and  mortgages  given  by  par- 
chasers,  and,  when  they  were  paid,  to  al- 
so credit  the  amount  on  his  said  contract. 
As  to  the  »)ayment  due  July  1, 1887,  time 
was  made  of  the  essence  of  the  agreement. 
It  was  also  "further  understood  and 
agreed  that  the  party  of  the  first  part 
shall  remain  in  possession  of  the  said 
ranch  until  the  full  payment  of  install- 
ments of  the  purchase  money  to  be  paid, 
on  or  before  July  25, 1888,  as  above  stipu- 
lated, excepting  such  portions  as  may  be 
conveyed  to  purchasers,  as  above  agreed, 
or  such  portions  as  may  be  appropriated 
to  roads  or  other  improvements,  as  above 
stipulated,  and  shall  receive  the  rents  and 
profits  thereof  for  his  own  use  and  bene- 
fit. "  It  is  conceded  that  the  payment  due 
July  1, 1887,  was  made  according  to  con- 
tract. On  tlie  28th  of  that  month,  Hoyt 
conveyed  all  his  Interest  In  the  land,  and 
in  the  contract,  to  the  Los  Angeles  & 
Santa  Monica  Land  &  Water  Company, 
a  corporation.  This  was  done  with  the 
knowledge  and  in  the  presence  of  the 
plaintiff,  and  he  thereafter  dealt  with  the 
company  as  bis  contract  vendee.  Upon 
receiving  this  transfer,  tbe  company  pro- 
ceeded to  carry  out  the  purpose  for  which 
the  contract  was  evidently  made,  and  to 


exercise  tbe  powers  conferred  by  the  con- 
tract, of  subdividing  and  laying  off  the 
land,  making  improvements,  and  sales, 
etc.  In  the  exercise  of  this  power.  It  made 
<two  maps,  and  placed  the  same  of  record, 
—one  of  a  town-site,  situate  in  about  the 
center  of  the  tract,  called  "Sunset,  "and 
the  other  of  the  lands  embraced  In  the 
tract,  and  lying  outside  the  town-site, 
these  outside  lands  being  divided  into  sub- 
divisions, varying  in  sice  from  1  acre  to 
75  acres,  and  the  tract  being  so  intersect- 
ed into  streets  and  roads  that  every  sub- 
division had  at  least  one  frontage  upon 
some  street,  road,  or  avenue.  The  com- 
pany also  published  and  distributed  a  lith- 
ograph map,  combining  the  two  maps, 
and  showing  the  entire  tract,  as  bubdivid- 
ed  and  laid  o0  by  and  upon  the  two  maps 
so  made  matter  of  record.  To  what  ex- 
tent, if  any,  it  made  other  improvements 
upon  the  land,  does  not  appear,  and  Is 
unimportant,  for  the  purposes  of  this 
case.  It  did  make  a  large  number  of 
sales  of  different  subdivisions,  and  the 
plaintiff,  at  its  request,  and  in  pursuance 
of  the  terms  of  thecontract,  made  convey- 
ances, to  the  number  of  100  or  more,  re- 
ceiving the  cash  payments  made  thereon, 
and  crediting  tbe  same  on  the  contract, 
and  also  receiving  the  notes  and  mort- 
gages of  purchasers,  and  holding  them  as 
collateral  to  his  contract,  as  therein  pro- 
vided. He  also  himself  became  a  purchas- 
er from  the  company  of  lots  to  the 
amount  of  $47,000,  and  accepted  the  com- 
pany's deed  for  the  land,  crediting  the 
amount  upon  his  contract.  All  the  con- 
veyances so  made  and  united  in  by  him, 
and  that  accepted  by  himself,  described  the 
property  conveyed  by  lots,  blocks,  and 
numbers,  and  as  bounded  by  streets,  as 
laid  down  on  tbe  recorded  maps  above 
mentioned.  He  also  accepted  from  tbe 
company  a  conveyance  of  several  parcels 
of  the  outside  lands  of  tbe  tract,  described 
according  to  the  said  outside  map,  and 
gave  a  declaratiou  and  certificate  ac- 
knowledging and  declaring  that  tbe 
same  had  been  conveyed  to  him  in  trust; 
and  that  he  held  the  same  in  trust,  as  se- 
curity for  the  payment  of  $1,000  agreed  to 
be  contributed  by  the  company  to  the  Na- 
tional Soldiers'  Home,  an  institution  locat- 
ed on  a  tract  adjoining  said  rancho.  and 
the  payment  of  which  contribution  'lad 
been  guarantied  by  him.  The  paymeut  of 
$100,000,  due  January  25, 18SS,  with  the 
interest,  was  duly  made;  but  the  company 
was  unable  to  meet  its  subsequent  pay- 
ments, as  they  fell  due,  and  the  plaintiff 
entered  into  supplemental  agreements 
with  it,  extending  the  time  of  such  pay- 
ments, and  subdividing  the  same,  and  ac- 
knowledged the  receipt  of  divers  sums,  on 
account  of  such  subsequent  payments. 
Several  roads,  streets,  and  avenues  were 
laid  down  on  the  recorded  map  of  laaid 
outside  lands,  or  what  is  called  the  "Acre 
Subdi  vision  "  of  said  tract,  and,  among  oth- 
ers, one  60  leet  wide  along  the  entire  length 
of  the  western  boundary  thereof,  from  the 
northern  to  the  southern  boundaries,  called 
"Pacific  Avenue, "and the  land  fronting  on 
the  same  was  laid  off  into  subdivisions 
varj'ing  from  10  to  upwards  of  70  acres 
each,  In  extent.    All  the  lands  fronting 
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on  this  a  venae  were  sold  and  con  ('eyed 
according  to  the  map,  and  In  the  manner 
above  Indicated.  At  the  date  of  the  con- 
tract, and  up  until  the  date  of  the  alleged 
trespaaaes  of  defendants,  the  entire  tract 
waH  AubRtantially  inclosed,  and  the  de- 
fendant living  on  It,  in  full  view  of  every- 
thing that  was  being  done  on  the  tract. 
When  the  plats  were  made,  the  land  was 
surveyed  and  laid  off  on  the  ground,  as 
the  same  was  shown  on  the  maps,  and 
stakes  set  at  the  comers  of  the  several 
lots,  and  along  the  lines  of  the  several 
streets  and  roads.  In  this  condition  of 
affairs,  the  board  of  supervisors  of  the 
county.  In  January,  or  early  in  February, 
1889,  apsumed  jurisdiction  over  Pacific 
avenue,  as  a  public  highway.  On  theStb 
of  Febninry  a  petition  was  received  by 
the  hoard  concerning  the  same,  and.  In 
due  course,  was  acted  upon  b.v  the  board. 
They  received  and  accepted  a  deed  of  a 
strip  of  land  40  feet  wide,  adjoining  It  on 
the  west,  for  the  entire  length  thereof, 
and  with  that  widened  the  same  to  100 
feet,  <and  changed  the  name  thereof  to 
"Military  Avenue."  They  procured  the 
necessary  right  of  way,  and  extended  the 
same  southward  some  two  miles  to  con- 
nect with  another  roud  called  "National 
Boulevard."  and  northward  to  another 
road  called  "Nevada  Avenue,"  running 
through  the  Soldiers'  Home  tract,  and 
they  ordered  that  the  whole  road,  thus 
widened  and  extended,  be  opened  and 
graded,  and  appointed  one  of  their  num- 
ber, the  defendant  Davis,  a  committee  to 
carry  the  order  Into  effect.  Under  this  or- 
der that  portion  of  the  road  lying  south 
of  this  rancho  was  opened  and  graded, 
and  the  graders  entered  upon  the  portion 
thereof  on  the  ancho,  and  within  the 
then  inclosures  thereof,  and  graded  about 
one  mile  thereof.  At  this  stage,  they  took 
down  the  60  feet  of  fence  which  was  with- 
in the  platted  road-way  on  the  south 
boundary  of  the  rancho,  and  procee«led  to 
take  no  the  fence  along  the  western 
boundary  of  the  rancho,  and  moved  the 
same,  and  replaced  it,  in  as  good  order 
and  condition  as  It  was  before,  60  feet 
eastward,  and  along  the  eastern  line  of 
the  avenue  as  It  was  surveyed,  staked, 
and  platted.  During  all  this  time,  the 
plaintiff  was  living  on  the  rancho,  and  In 
full  view  of  the  work  going  on,  but  made 
no  protest  or  objection  thereto.  The  su- 
pervisor having  charge  of  the  work  says 
be  heard  of  no  objection  on  the  part  of 
plaintiff  until  about  a  mile  of  the  fence 
had  been  moved  back.  This  evidence  is 
not  contradicted,  and  oral  evidence  of  all 
the  facts  as  to  the  action  of  the  board  of 
super vihors,  as  herein  stated,  was  ^- 
celved  without  objection,  and  no  effort 
was  made  to  contradict  It  In  any  particu- 
lar. It  was  proved  and  admitted  that  up 
to  the  time  of  the  removal  of  the  fence  no 
part  of  the  land  within  the  inclosure,  and 
Included  in  Pacific  evenue,  had  In  fact 
been  used  as  a  public  highway.  The  mat- 
ter of  opening  and  grading  the  highway 
having  progressed  thus  far,  this  action 
was  commenced,  April  13,  1880.  No  re- 
straining order  was  sought  or  made, 
pendente  lite,  and  whether  the  work  has 
been  prosecuted  further  docs  not  ajuiear. 


To  our  minds  the  controlling  question 
in  the  case  is  whether  or  not  there  had  been 
an  offer  and  acceptance  of  dedication  of 
Pacific  avenue  to  public  use  as  a  public 
highway.  The  appellant  strenuously  In- 
sists upon  the  negative  of  this  proposi- 
tion, and  relies  chiefly  upon  tbe  case  of 
People  V.  Reed,  81  Cal.  79,  22  Pac.  Bep.  474, 
In  support  of  his  position.  But  the  case 
now  under  consideration  Is  very  different 
from  that  of  People  v.  Reed.  In  that  case 
the  plat  or  map  had  never  been  recorded, 
and  for  that  reason  it  was  expressly  held, 
(page  78,)  "  where  the  right  to  claim  tbe 
street  by  the  public  rests  upon  tbe  map 
alone,  there  is  no  otter  to  be  accepted  un- 
til the  same  Is  filed  for  record. "  It  was 
further  held,  and  we  adhere  to  that  ruling 
In  this  case,  that  the  mere  sale  of  lots  ac- 
cording to  an  unrecorded  map  is  not  such 
a  dedication  as  makes  tbe  public  an  inter- 
ested party.  It  was  further  held.  In  sub- 
stance, and  we  again  repeat,  that  even 
the  filing  of  a  map,  and  the  recording  of 
tbe  same,  is  but  an  otter  of  dedication  of 
tbe  streets  and  highways  delineated  there- 
on, and  that,  "In  order  to  constitute  a 
dedication  which  can  be  taken  advantage 
of  by  the  public  authorities,  •  •  •  tbe 
offer  of  dedication  must  have  been  accept- 
ed by  sucb  authorities,  either  by  user  or 
some  formal  act  of  acceptance. "  Page  79, 
and  cases  there  cited.  And  we  may  make 
a  further  addition,  which  the  history  of 
the  country  now  seems  to  demand,  that 
the  acceptance,  by  user  or  otherwise,  of 
one  or  more  particular  streets  or  high- 
ways shown  upon  a  recorded  map,  will 
not  operate  as  an  acceptance  of  all  or  any 
other  of  the  streets  or  highways  delineat- 
ed thereon.  "Sucb  acceptance  must  be 
within  a  reasonable  time  after  such  offer 
of  dedication,  and,  if  not  accepted,  the 
owner  may  resume  the  possession  of  the 
property,  and  thereby  revoke  his  offer." 
Page  80,  and  cases  there  cited.  That  case 
was  decided  in  bank,  and  the  principles 
there  laid  down,  and  here  affirmed,  fur- 
nish ample  protection  to  this  plaintiff, 
and  to  all  others  whose  landr  have  been 
platted  Into  streets,  lots,  and  iblocks, 
against  any  claims  of  the  public  to  streets 
and  highways  of  which  the  offer  of  dedi- 
cation has  not  in  some  form  been  accepted 
by  the  public  authorities.  But  in  the  Reed 
Case,  as  before  stated,  there  was  never  an 
offer  of  dedication,  for  the  reason  that 
the  map  was  never  recorded.  Some  time 
after  the  map  was  made,  the  land  in  con- 
troversy in  that  case  was  actually  in- 
cloned,  and  substantial  buildings  erected 
thereon,  and  the  same  were  occupied  for 
more  than  20  years  before  there  was  any 
attempt  made  to  accept  what  was  claimed 
to  have  been,  by  reason  of  the  making  of 
the  map,  an  offer  of  dedication.  Tbe 
court  h«ld,  not  only  that  there  had  been 
no  offer  of  dedication  to  be  accepted,  but 
also  that,  even  if  the  making  of  the  map, 
without  recording  the  same,  and  the  sale 
of  lots  according  to  the  same,  had  been 
an  offer  of  dedication,  there  bad  been  a 
withdrawal  of  the  offer  more  than  20 
years  before  the  attempted  acceptance. 
The  facts  of  that  case  are  so  unlike  those 
here  developed  that  tbe  case  is  not  in 
point.    Here  tbe  land  was  sold,  with  tbe 
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exijrees  understanditiK.  in  the  beginnine, 
tbat.upon  tbe  making  of  the  first  deferred 
payment,  the  vendeesliould  have  the  right 
to,  and  intended  to,  subdivide  theMame 
Into  amaller tracts,  with  streets  and  roads 
upon  and  through  the  same,  and  inake 
and  record  maps  thereof,  and  make  sales 
according  to  such  maps;  and  the  vendor 
was  to  and  did  Join  in  conveyances  made 
in  pursuance  with  Jtbat  Intention  and  on- 
derstanding.  The  Hegal  title  and  posses- 
sion remained  in  the  vendor,  as  secority 
fur  the  nnpaid  portion  of  the  purchase 
money;  but,  as  to  possession,  he  express^ 
ly  excepted  from  his  reservation  thereof 
such  portions  of  the  land  as  sliould  be  ap- 
propriated to  roads  or  other  improve- 
mentf).  It  is  true  that  in  the  clause  of  the 
contract  which  provider!  foi  the  making 
of  surveys,  construction  ot  roads,  etc., 
there  was  a  provision  that  "the  inclosnres 
of  the  party  of  the  first  part  shall  be  left 
practically  unimpaired;"  but  it  was  ex- 
pressly prove^l  on  the  trial,  and  no  at- 
tempt made  to  contradict  the  evidence, 
that  the  n  ork  of  opening  and  constract- 
ing  Pacific  avenu*  was  so  conducted  as 
that  it  did  leave  the  inclosures  of  plaintiff 
"practically  unimpaired."  His  fences  were 
kept  intact,  and  the  Inclosnrei  ot  the  vast 
tract  complete,  with  the  exception  of  plac- 
ing without  instead  of  within  the  inclos- 
ure  the  strip  ot  land  60  feet  wide  along  the 
westerly  line  of  the  rancbo,  which  had 
been  **  appropriated  to "  the  road  called 
"Pacific  Avenue."  This  appropriation 
was  contemplated  In' 'the  contract,  and 
this  change  In  the  fence  can  hardly  be 
claimed  as  a  "practical  impairment"  ot 
his  inclosure.  Here,  then,  was  a  clear  of- 
fer of  dedication,  made  by  the  equitable 
owner,  under  authority  from,  and  with 
the  full  knowledge  and  consent  ot,  the 
holder  ot  the  legal  title, and  afterpayment 
to  and  receipt  by  bim  ot  the  full  consider- 
ation demanded  as  a  condition  precedent 
to  such  authority.  In  the  most  solemn 
manner,  and  by  the  most  solemn  acta,  he 
frequently  thereafter  ratified  the  offer,  and 
both  he  and  the  ov/ner  of  the  equitable 
title  kept  the  otter  open,  with  no  attempt 
ut  withdrawal,  or  intimation  of  desire  to 
withdraw  it,  until,  a  little  more  than  two 
years  atter  the  offer  waa  first  made,  the 
public  authorities,  by  their  public  acts,  of 
which  all  the  world  had  construtlve  no- 
tice, and  of  which  it  is  not  preteuded  that 
pluintiff  did  not  have  actual  notice,  ac- 
cepted the  offer  so  far  as  this  one  a  veano 
or  highway  is  concerned,— accepted  the 
otter,  and  assumed  Jurisdiction  and  con- 
trol over  It,  changed  its  name,  acquired 
the  necessary  ^jroperty  to  widen  and  ex- 
tend it,  and,  by  public  act,  did  widen 
and  extend  it,  and  actually  entered  upon 
and  graded  a  goodly  portion  of  it^  under 
the  very  eyes  of  the  plaintiff,  all  without 
protest  o»  objection  from  him.  It  was 
and  Is  therefore  too  late  for  him  to  with- 
draw that  offer  ot  dedication  so  far  as 
this  one  street  or  highway  is  concerned. 
The  pubilc  accepted  it  within  a  reasonable 
time,  and  before  any  attempt  to  with- 
draw it,  or  to  make  any  use  ot  the  prop- 
erty offered  other  or  different  from  that 
which  waft  being  made  when  the  otter 
was  made  matter  ot  pubilc  reogfd.    Ex- 


tractfl  from  the  records  ot  tlie  board  of 
supervisors  are  presented  in  the  record, 
from  which  it  is  argued  that .  no  formal 
resolution  ot  acceptance  ot  tlie  otter  wa* 
ever  passed.  We  do  not  regard  this  fact 
as  material,  it  it  be  tme.  Such  a  resolu- 
tion would  be  but  evidence  ot  acceptance, 
but  it  is  not  the  only  evidence  ot  such  an 
act.  Publicly  dealing  with  the  property 
as  a  public  highway,  in  such  manner  as 
this  was  dealt  with,  widening,  extending, 
and  grading  it.  changing  Its  name,  and 
the  like,  are  acts  tending  to  prove  accept- 
ance, and  proof  ot  these  acts,  and  of  the 
fact  of  acceptance,  was  made  orally,  with* 
out  objection,  or  attempt  at  contradic- 
tion. We  think  the.v  were  binding  upon 
plaintiff  and  his  vendees,  and  that  they 
completed  the  act  of  dedication  to  public 
use.  It  does  not  follow  that  this  would 
affect,  and  nothing  in  the  record  appears 
affecting,  the  question  ot  dedication  of 
any  other  road  or  street  laid  down  upon 
said  tract.  In  view  ot  the  conclusion  here 
reached,  it  is  unnecessary  to  consider  any 
ot  the  other  questions  discussed  by  coun- 
sel.   Judgment  and  order  affirmed. 

We  concur:    Patbrson,  J. ;  Works,  J. 


Limerick  et  &1.  t.  Qhink. 
(.Swpreme  Court  of  Kansas.    Nov.  8, 1890.) 
Cask  Made — Autbe:«tication. 
A  case  made,  signed  by  the  trial  Judge, 
bat  not  attested  by  the  clerk  of  the  court  with 
his  signature,  and  the  seal  of  ^the  court,  will  not 
be  reviewed  by  the  supreme  court  for  alleged 
errors,  when  challenged  for  want  of  proper  aa- 
thentication. 
(Sylldbus  by  Strang,  C.) 

Commissioners  decision.  Error  from 
district  court,  Harper  county;  J.  T.  Hbb< 
RICK,  Judge. 

J.  J.  Merrick  &n(l  QufDton  A  Quiuton,  tor 
nlaintifts  in  error.  i>hepard,  Grove  S  Sbep- 
ard,  for  defendant  in  error. 

Strang,  C.  This  was  an  action  on  a 
promissory  note  begun  before  a  Justice 
of  the  peace,  and  appe^ed  to  the  district 
court,  and  there  tried.  January  24, 1888, 
by  a  jury,  who  returned  a  verdict  for  the 
defendant  for  costs.  The  plaintiffs  bring 
to  this  court  what  purports  to  be  a  case 
made,  and  asks  this  court  to  review  cer- 
rain  alleged  erors  therein.  The  defend- 
ant objects  to  a  consideration  of  the  case 
by  the  court,  because  the  case  made  is  not 
properly  authenticated.  The  record  aa 
sent  here  is  signed  by  the  judge  of  the  dis- 
trict in  which  the  cause  was  tried,  but  It 
is  not  attested  by  the  clerk  ot  the  court. 
Paragraph  4649,  Gen.  St.  1889,  provides  aa 
follows:  "The  case  and  amendments 
shall  be  submitted  to  the  judge,  wbo  shall 
settle  and  sign  the  same,  and  cause  it  to 
be  attested  by  the  clerk,  and  the  seal  ot 
the  court  to  be  thereto  attached.  "  It  will 
be  seen  that  the  statute  requires  the  judge 
to  sign  the  case  made,  and  also  cause  it 
lo  be  attested  by  the  clerk,  and  the  seal 
of  the  court  thereto  attached.  It  is  not 
sufilGient  that  the  judge  alone  signs  it.  In- 
deed, its  principal  anthenticatloij  is  found 
in  the  attestation  ot  the  clerk,  wbicb  is 
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•Tldeneed  by  the  aeal  of  the  court.  In 
Earr  v.  Hudson,  19  Kan.  474,  Chief  Jus- 
tice HoHTON  says :  "  What  purports  to  be 
a  case  made  In  the  proceedings  before  us 
Is  signed  by  the  Judge,  and  dated  April  13, 
1877.  But  the  paper  Is  not  attested  by 
the  clerk,  nor  Is  the  seal  ol  the  court  at- 
tached. Hence  the  same  is  not  authenti- 
cated as  required  by  law.  •  •  •  We 
cannot  be  unmindful  of  the  behests  of  the 
law,  nor  have  we  any  authority  to  dls- 
pense  with  the  statutory  provisions  of  au- 
thentication required  to  a  case  made. "  See, 
also,  Linton  v.  Frailer,  29  Kan.  20;  Pierce 
V.  Myers,  28  Kan.  364.  The  record  brought 
here  is  further  challenged  by  the  defend- 
ant, who  says  that  it  does  not  contain, 
and  does  not  purport  to  contain,  all  the 
evidence  in  the  case.  This  court  has  fre- 
quently held  that  so  far  as  those  questions 
are  concerned,  which  require  the  preserva- 
tion and  Incorporation  into  the  record  of 
all  the  evidence  Introduced  on  the  trial  of 
the  cause  to  enable  It  to  review  them,  the 
case  made  must  upon  its  face  affirmative- 
ly show  that  it  contains  all  the  evidence, 
or  such  questions  will  not  be  reviewed. 
State  V.  Board,  23  Pac.  Rep.  101;  Eddy 
v.  Weaver,  87  Kan.  618, 15  Pac.  Rep.  492; 
Barlter  v.  Barker,  43  Kan.  91,  22  Pac.  Rep. 
1000;  Hill  V.  Bank,  42  Kan.  364,  22  Pac. 
Rep.  324;  Insurance  Co.  v.  Hogue,  41  Kan. 
524,  21  Pac.  Rep.  6-11;  Railroad  Co.  v. 
Grimes,  88  Kan.  241,  16  Pac.  Rep.  472. 
There  is  no  statement  In  the  record  sent 
here  that  it  contains  all  the  evidence  in- 
troduced on  the  trial  uf  the  cause,  and  It 
does  not  otherwise  satisfactorily  appear 
that  it  contains  all  the  evidence.  For  the 
reasons  above  given  it  is  recommended 
that  this  case  be  dismissed- 

Per  Curiam.    It  is  so   ordered ;  all  the 
Justices  concurring. 


(44  Kan.  538) 

COFFMAN  et  a/.  V.  HlLI^RD. 

{Supreme  Court  of  Kansaa.    Nov.  8,  1890.) 

Failubs  to  Satmit  Cbattxi,  Mortoabs— Acnoir 
ton  Pbnai,tt. 
Under  paragraph  8910  of  the  General  8tat- 
ntOB  of  1889,  the  right  to  the  penalty  of  tlOO  for  a 
failure  to  satisfy  a  chattel  mortgage  follows  the 
ownership  of  the  property,  and  the  purchaser  of 
the  mortgaged  property,  at  the  time  the  cause  of 
action  accrued,  is  the  proper  party  to  bring  a  suit 
to  recover  such  penalty. 
(SyUabtu  by  Qreen,  C.) 

Commissioners'  decision.  Krror  to  dis- 
trict court,  Marion  county;  Frank  Dos- 
TBR,  Judge. 

Keller  &  Bean,  for  plaintiff  in  error.  C. 
W.  /Ce/ierand  V.  E.  ifalcolm, tor  defendant 
In  error. 

Oreen,  C.  This  action  was  commenced 
by  the  plaintiff  In  the  court  below  to  re- 
cover the  penalty  of  f  100,  under  paragraph 
3010  of  the  General  Statutes  of  1889,  for  the 
failure  to  satisfy  a  chattel  mortgage.  The 
case  was  tried  In  the  district  court  of  Mar- 
ion county  by  the  court  and  jury,  and  re- 
■nlted  in  a  verdict  and  Judgment  for  the 
plalatitt  for  f  100,  and  costs.  The  plaintilf 
In  error  brings  the  case  to  this  court  for 
review.  The  chattel  mortgage  in  question 


was  npon  100  tons  of  hay  In  the  stack,  on 
section  27,  township  17,  range  4,  in  Marion 
county.  The  defense  was— IT/nit,  that  the 
mortgage  was  never  paid :  and,  second, 
that  no  demand  for  the  satisfaction  of  the 
mortgage  had  ever  been  made  upon  the 
mortgagees  before  thesuitwascommenced. 
Upon  the  conclusion  of  tho  testimony, 
upon  the  part  of  the  plaintiff,  the  defendants 
below  demurred  to  the  evidence,  assigning 
as  ground  for  such  demurrer  that  the  evi- 
dence disclosed  the  fact  that  the  plaintiff 
below  was  not  the  owner  of  the  mort- 
gaged property,  and  therefore  not  entitled 
to  bring  the  action.  The  evidence,  upon 
the  part  of  the  plaintiff  below,  disclosed 
the  fact  that  a  portion  of  the  hay  included 
in  the  mortgage  bad  been  sold  to  Cotfman 
and  Mowrer,  the  plaintiffs  in  error,  before 
the  commencement  of  this  suit;  that  the 
plaintiff  had  delivered  all  the  hay  they 
would  accept,  and  the  balance  had  been 
sold  to  another  port.v,  the  last  of  Septem- 
ber or  the  first  of  October,  In  1887.  This  suit 
was  commenced  originally  before  a  Justice 
of  the  peace,  on  the  Istday  of  November  fol- 
lowing. Upon  this  state  of  facts,  we  think 
the  demurrer  should  have  been  sustained. 
The  law  is  settled  by  this  court  that  the 
right  to  the  penalty,  in  cases  nnder  this 
statute,  follows  the  property,  and  is  re- 
coverable by  the  owner.  Thomas  v.  Rey- 
nolds, 29  Kan.  301.  The  property  having 
been  sold,  the  plaintiff  below  had  no  fur- 
ther interest  in  it;  and,  inasmuch  as  the 
protection  given  by  the  statute  is  primar 
rily  to  the  owner  of  the  property,  he  is  the 
proper  party  to  bring  the  suit  to  recover 
the  penalty.  We  think  the  court  erred  in 
overruling  the  demurrer  to  the  evidence. 
The  mortgaged  property  having  all  been 
disposed  of  before  the  suit  was  com- 
menced, the  mortgagor's  rights,  nnder  the 
statute,  had  gone  With  the  property,  and 
the  right  to  the  penalty  tor  a  violation  of 
the  statute  accrued  to  the  purchaser  of 
such  mortgaged  property,  'rhls  view  of 
the  case  renders  it  unnecessary  for  us  to 
consider  the  other  errors  of  which  com- 
plaint Is  made.  We  recommend  that  the 
Judgment  of  the  court  below  be  reversed. 

Per  Curiam.  It  is  so  ordered ;  all  the 
Justices  concurring. 

~^"~  (44  Kan.  666) 

Johnson  et  a/.  ▼.  Job7«80n. 

(Supreme  Court  of  Kcmsat.  Nov.  8,  1890.) 
Action  on  Acootmr — PiAisnco — Bvidsncb. 
1.  Where  a  petition  In  an  action  on  an  sc- 
oonat  is  verified,  and  the  defendant  does  not  see^ 
to  deny  the  correctness  of  the  account  stated,  bat 
alleges  in  his  answer  that  the  account  was  not 
due  when  the  suit  was  brought,  it  is  not  error  for 
the  court  to  permit  the  defendant  to  introdnoe 
evidence  to  snow  that  the  snit  was  prematorely 
brought,  though  the  answer  was  not  properly 
verified,  or  was  not  verified  at  all. 

8.  In  an  action  in  which  an  order  of  arrest 
has  been  obtained,  it  Is  not  error  for  the  oourt  to 
refuse  to  allow  the  plaintiff  to  Introduce,  as  evi- 
dence to  support  his  case,  his  own  affidavit,  made 
to  procure  the  order  of  arrest. 
(Syiua/M  by  Smmg,  C.) 

Commisaloners'  decision.  Error  from 
district  court.  Harper  county ;  J.  T.  HKa- 
BicK,  Judge. 
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Love  &  Snelttng,  for  plaintiffs  in  error. 
Sbepard,  Grove  Jt  Shepard  and  George  B. 
'Croaker,  lor  defendant  In  error. 

Strang,  C.  This  action  was  begun  by 
the  Dlalntifls  June  16, 1886,  in  Harper  coun- 
ty district  court,  for  the  recovery  of  $211.47 
on  an  account.  The  case  was  tried  by  a 
Jury,  resulting  in  verdict  and  judgment 
for  the  defendant.  Plaintiffs  presented  a 
motion  for  new  trial,  which  was  over- 
ruled and  excepted  to,  judgment  entered, 
and  time  to  make  a  case  for  this  court 
given.  The  plaintiffs  come  here  with  their 
case  made,  and  ask  to  be  heard  on  two 
separate  assignments  of  error.  The  defend- 
ant, however,  objects  to  the  consideration 
of  the  evidence  by  this  court,  for  the  rea- 
son that  the  case  made  does  not  contain, 
or  purport  to  contain,  all  of  it.  This  ob- 
jection seems  to  be  well  taken.  This  court 
has  held  that  the  case  made  must  affirma- 
tively show  that  it  contains  all  the  evi- 
dence when  it  is  necesBory  that  the  evi- 
dence sbontd  be  preserved  to  enable  this 
court  to  consider  the  error  Assigned.  State 
v.  Board,  (Kan.)  23  Pac.  Rep.  101;  Eddy 
T.  Weaver,  37  Kan.  548, 15  Pac.  Rep.  492; 
Insurance  Co.  v.  HogDC,  41  Kan.  524,  21 
Pac.  Rep.  641;  Hill  v.  Bank,  42  Kan.  3G4, 
22  Pac.  Rep.  324;  Barker  v.  Barker,  4.S 
Kan.  91,  23  Pac.  Rep.  1000;  Deatherage  v. 
Burkdall,  38  Kan.  732,  17  Pac.  Rep.  605. 
This  "case  made"  fails  to  show  that  all 
the  evidence  is  preserved  and  incorporated 
therein;  l)utan  examination  of  the  record, 
for  the  purpose  of  ascertaining  whether  or 
not  It  contains  all  the  evidence  Introduced 
upon  the  trial  of  the  cause,  satisfies  ua  al- 
so that  the  trial  court  committed  no  error 
so  far  as  the  two  principal  assignments  of 
error— those  upon  which  the  plaintiffs 
seem  to  rely — are  concerned,  and  therefore 
we  will  briefly  notice  them. 

The  first  assignment  of  error  that  Is 
pressed  grows  out  of  an  objection  by  the 
plaintiffs  to  the  Introduction  of  any  evi- 
dence by  the  defendant  under  the  plead- 
ings. The  action  wns  on  an  account,  and 
the  petition  had  attached  thereto  an  Item- 
ized statement  of  the  account,  and  was 
verified.  The  defendant  first  filed  a  gen- 
eral denial,  but  with  leave  of  court  subse- 
quently filed  an  amended  answer,  in  which. 
In  addition  to  the  general  denial,  he  al- 
leged the  goods  were  purchased  on  60 
days'  time,  and  that  the  account  sued  on 
was  not  due  when  the  action  was  com- 
menced. These  answers  were  verified  by 
the  attorney  of  the  defendant.  The  plain- 
tiffs objected  to  the  evidence  being  intro- 
duced by  defendant,  upon  the  ground  that 
there  was  no  Issue  formed,  arguing  that 
the  answers  were  not  properly  verified, 
and  that  therefore,  as  the  petition  was 
verified,  the  allegations  in  the  petition 
were  to  be  taken  as  true  under  the  stat- 
ute, and  the  defendant  should  not  be  per- 
mitted to  disprove  them.  Much  the  larger 
portion  of  the  plaintiffs  brief  relates  to 
this  question.  We  think  the  plaintiffs 
misapprehend  the  scope  and  meaning  of 
the  statute,  (paragraph  4191,  Gen.  St. 
1889,)  which  reads  as  follows:  "In  all  ac- 
tions, allegations  of  the  execution  of  writ- 
ten instruments  and  indorsements  there- 
on, of  the  existence  of  a  corporation  or 


partnership,  or  of  any  appointment  or  au- 
thority, or  the  correctness  of  any  account 
duly  verified  by  the  nftidavit  of  the  party, 
bis  agent  or  attorney,  shall  be  taken  as 
true,  unless  the  denial  of  the  same  be  vei*- 
ifled  by  the  aflldavit  of  the  party,  his 
agent  or  attorney."  An  examination  of 
the  record  shows  that  the  defendant  did 
not  deny  or  attempt  to  deny  the  correct- 
ners  of  the  account  sned  on,  but  he  claimed 
the  account  was  not  due  when  the  suit 
was  brought.  He  alleged  that  in  his  an- 
swer, and  thus  raised  the  Issue  as  to 
whether  the  action  was  prematurely 
brought  or  not.  The  paragraph  quoted 
will  show  that,  to  raise  such  a  question, 
an  answer  need  not  be  verified  atall.  The 
correctness  of  the  account  was  not  the  Is- 
sue. The  petition  alleged  the  account 
sued  on  was  due.  The  answer  avei-red  it 
was  not  due,  and  the  issue  thus  formed 
could  as  well  be  raised  without  as  with  a 
verified  answer.  For  iustance,  if  the  ac- 
tion had  been  on  a  promissory  note,  in- 
stead of  on  an  account,  the  defendant 
would  not  have  been  permitted  to  deny 
the  execution  of  the  note  on  the  trial, 
without  his  denial  of  its  execution  in  his  an- 
swer was  under  oath.  But  if  the  defend- 
ant sought  to  plead  a  want  of  considera- 
tion, or  fraud  in  obtaining  the  note,  he 
could  do  so  without  verifying  his  smswer. 
"Only  certain  edlegations  are  admitted  by 
failure  to  answer  under  oath."  Pattie  v. 
Wilson,  25  Kan.  329;  Washington  v.  Ho- 
bart,  17  Kan.  277.  It  follows,  therefore, 
that  the  court  conmiitted  no  error  in  over- 
ruling the  objection  of  the  plaintiffs  to  the 
reception  of  the  defendant's  evidence  upon 
the  question  as  to  whether  or  not  the  ac- 
count sued  on  was  due  when  the  suit  was 
commenced,  though  the  answer  was  not 
verified. 

The  second  important  error  complained 
of  was  the  refusal  to  admit  in  evidence, 
as  a  part  of  the  plaintiffs'  case,  the  affi- 
davit of  one  of  the  plaintiffs,  made  for  the 
purpose  of  obtaining  an  order  of  arrest  in 
the  case.  We  do  not  think  such  refusal 
error.  The  affidavit  in  question  was  no 
more  evidence  in  the  trial  of  the  case  than 
any  other  ex  parte  affidavit  of  the  plain- 
tiff, madein  reference  to  thesubject-mattar 
of  the  case.  It  is  therefore  reconunended 
that  this  case  be  affirmed. 

Pes  Cusiam.  It  Is  so  ordered;  all  the 
justices  conciuiring. 


Stat»  v.  Summeks. 
[Supreme  Oowrt  of  Kantf.    Nov.  8,  1890.) 
New  Triai/— OvBRRULnre  TSOnov  rao  Fobm^ 
It  is  error  for  a  trial  court  to  overrale  a 
motion  for  a  new  trial  merely  p«)/orma,  even  if 
the  case  is  submitted  to  the  coart  for  trial  with- 
out a  jury,  by  the  agreement  of  the  parties. 
(SyUatnt*  by  the  Court) 

Krror  from  district  court,  Ellis  county ; 
S.  J.  OsBOR.N,  Judge. 

L.  D.  Kellogg,  Atty.  Gen.,  Charles  How- 
ard, and  William  L.  Aaron,  for  the  State. 
I).  RatltboDe  and  Reeder  &  Reeder,  for  de- 
fendant in  error. 

HoRTON,  C.  J.  This  case  was  tried  bo- 
fore  the  district  Judge,  a  Jury  having  bsen 
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waived  by  the  parties.  No  special  find- 
ing's of  fact  were  made  or  filed.  A  general 
finding  wae  returned  by  tbe court  In  favor 
of  Charles  Summers.  Thereupon  the  state 
filed  its  motion  for  a  new  trial,  upon  the 
following  grounds:  "(1)  Irregularities  in 
the  proceedings  of  the  court  by  which  the 
plaintiff  was  prevented  from  having  a  fair 
trial;  (2)  that  the  decision  of  the  court  is 
not  sustained  by  sufilclent  evidence;  (S) 
that  the  decision  of  the  court  is  contrary 
to  law;  (4)  error  of  law  occurring  at  the 
trial,  and  excepted  to  at  the  time  by  tbe 
plaintiff.  "  The  trial  Judge  overruled  the 
motion  for  a  new  trial  pro  furtnu.  This 
was  erroneous,  and  sufilclently  prejudicial 
to  reverse  the  Judgment.  The  necessity 
for  filing  and  presenting  a  motion  for  a 
new  trial  is  fully  stated  in  Nesbit  v.Hlnes, 
17  Kan.  316,  as  follows:  "Counsel  for 
plaintiff  in  error  would  Ignore  the  motion 
filed  in  the  district  court,  and  ask  us  to 
grant  a  new  trial  because  of  the  errors  on 
tbe  trial.  Can  this  be  done?  If  It  can, 
tbe  motion  for  a  new  trial  is  a  useless  cer- 
emony, and  might  as  well  be  abandoned 
altogether.  A  party  has  no  abstract,  in- 
herent right  to  a  new  trial.  Ke  has  a 
right  because  and  so  far  only  as  the  stat- 
ute gives  it  to  him.  It  prescribes  tlie  way 
to  obtain  it,  and  that  is  by  motion  filed 
within  three  days.  If  he  fails  to  pursue 
this  mode,  he  loses  the  benefit  of  any  er- 
rors on  the  trial,  and  is  concluded  as  to 
all  matters  occurring  at  the  trial. "  Sec, 
also.  City  of  Atchison  v.  Byrnes,  22  Kan. 
65;  Clark  v.  Imbrie,  2,'i  Kan.  424.  In  State 
V.  Bridges,  29  Kan.  138,  It  is  said:  -'The 
district  judge  did  not  approve  of  the  ver- 
dict of  the  Jury  as  is  usually  done  by  trial 
courts  in  similar  cases  when  such  a  motion 
is  overruled,  but  expressly  announced  that 
he  overruled  the  motion  pro  forma,  and 
declined  to  look  into  tbe  evidence  or  pass 
upon  its  sufficiency.  This  was  serious 
and  grievous  error.  It  was  a  refusal  on 
the  part  of  the  trial  court  to  perform  its 
bonnden  duty,  alike  unjust  to  this  court 
and  the  appellant.  When  a  verdict  Is 
challenged  upon  the  ground  alleged  In  this 
case,  the  judge,  who  has  the  same  oppor- 
tunity to  hear  and  see  the  witnesses  as  the 
Jury,  should  declare  his  approval  or  dis- 
approval of  the  verdict,  and,  if  he  refuses 
to  do  this  by  overruling  the  motion  pro 
forma,  and  thereby  attempting  to  trans- 
fer the  whole  question  to  the  supreme 
court,  he  trifles  with  the  sacredness  of  his 
duty."  In  Railroad  Co.  v  Keeler,32  Kan. 
163,  4  Pac.  Rep.  143.  it  is  stated :  "It  is  er- 
ror for  a  trial  court  to  overrule  a  motion 
for  a  new  trial  merely  pro  forma.  Every 
trial  court  should  exercise  its  best  Judg- 
ment when  such  a  motion  is  presented  to 
It,  and  should  rule  accordingly."  See, 
also,  Insurance  Co.  v.  Neff,  43  Kan.  457,  23 
Pac.  Rep.  606.  The  state  had  the  same 
right  to  have  Its  motion  for  a  new  trial 
fully  considered  as  it  had  to  contest  the 
petition  of  Summers.  If  the  court  could 
not  consider  all  of  the  grounds  in  the  mo- 
tion for  a  new  trial,  and  pass  upon  the 
merits  of  the  motion,  it  ought  to  have 
granted  the  same.  It  is  better  to  allow  a 
new  trial  where  the  court  cannot  consider 
the  motion  for  a  new  trial  on  its  merits, 
tfaan  to  refuse    it.     There  is  something 


stated  in  ttie  Joamal  to  the  effect  that  the 
trial  Judge  conaidered  the  motion  for  a 
new  trial,  but,  as  tbe  further  statement  is 
made  that  the  court  overruled  tbe  motion 
pro  forma,  we  cannot  assume  the  court 
properly  considered  the  various  grounds 
alleged  therein;  otherwise  it  would  not 
have  been  stated  that  the  motion  was 
overruled  pro  lorma.  The  Judgment  will 
be  reversed,  and  a  new  trial  granted.  All 
the  Justices  concurring. 


Southern  Kan.  Kt.Co.  ▼.  Brown. 

(Supreme  Court  of  Kaiisas.    Nov.  8,  1S90.) 

CoBBBCTION  OF  JUDOMBNT — MiSTAJKB  OF  C1.ESK. 

Wbere  one  of  the  parties  is  improperly 
designated  by  the  clerk  in  entering  a  Judgment, 
it  is  competent  for  the  court  at  a  subsequent  tenn 
to  correct  the  entry  so  that  it  shall  correspond 
with  tbe  name  stated  in  the  pleadings,  and  witli 
the  judgment  actually  rendered. 
(Si/Uabtu  h\i  the  Court.) 

Error  from  district  court,  Sumner  coun- 
ty ;  J.  T.  HiSRRicK,  Judge. 

George  R.  Peck,  A.  A.  Hard,  and  Rob- 
ert Duulup,  for  plaiutifi  in  error.  J.  S.  Dey 
and  Jamea  Lawrence,  for  defendant  in  er- 
ror. 

Johnston,  J.  The  plaintiff  in  error  asks 
e  review  and  reversal  of  an  order  of  the 
district  court  ol  Sumner  county  correct- 
ing an  entry  of  Judgment  in  a  foreclosure 
proceeding.  James  H.  Luckey  aud  wife 
were  the  on'uers  of  a  tract  of  land  in 
Sumner  county,  and  in  April,  1878,  they 
gave  a  mortgage  thereon  to  secure  the 
payment  of  f  3UU.  lu  January,  1880,  they 
gave  a  second  mortgage  to  John  D. 
Brown,  to  secure  the  payment  of  $203.75. 
Afterwards,  on  June  16, 1880,  thay conveyed 
a  strip  of  land  through  the  tract  to  the 
Southern  Kansas  &  Western  Railroad 
Company  for  a  projected  railroad.  Default 
having  been  made  in  the  payment  of  tbe 
claims  secured  by  the  mortgages,  fore- 
closure actions  were  begun  in  1881  by  J. 
K.  O.  Sherwood,  tbe  owner  of  tbe  first- 
named  mortgage,  and  by  John  D.  Brown, 
the  owner  of  the  second  mortgage.  These 
actions  were  consolidated,  and  the  South- 
ern Kansas  &  Western  Railroad  Company 
was  made  one  of  the  defendants,  and  In 
its  answer  it  set  up  the  conveyance  by 
Luckey  and  wife  toitself  of  a  right  of  way 
across  the  land,  and  asked  "that  if  a  judg- 
ment of  foreclosure  Is  made  herein  in  fa- 
vor of  plaintiff,  and  the  sale  of  the  prem- 
ises covered  by  the  mortgage  described  in 
the  petition  to  satisfy  such  judgment  be 
had,  the  officer  making  the  same  bedirect- 
ed  aud  required  by  this  court  to  first  sell 
that  part  of  said  property  not  covered  by 
this  defendant's  deed  herein  described.'" 
On  April  12, 1882,  a  decree  of  foreclosure 
was  rendered,  lu  which  it  was  found  that 
there  was  due  to  Sherwood  the  sum  of 
$405.86,  which  was  a  first  lien  upon  the 
land,  and  to  Brown  the  sum  of  ?277.60, 
and  the  premises  were  ordered  to  be  sold, 
excepting  so  much  of  the  same  as  was  in- 
cluded in  tbe  right  of  way  of  the  railroad 
company;  and  that,  In  case  the  proceeds 
were  insufflcient  to  satisfy  the  Judgment, 
tbe  right  of  way  of  tbe  railroad  company 
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shonld   be  sold.     The  property  was  sold 
In  pursuance  to  the  judgment  on  April  7, 

1883,  for  the  sum  of  $491,  which  sale  was 
Bubsequently  conflrmed  and  au  order  of 
sale  af^alost  the  rl^ht  ol  way  ol  the  rail- 
road company  was  granted  to  satisfy  the 
balance  remaining  unpaid  upon  the  judg- 
ment. On  December27, 1883,  John  D.Brown 
filed  a  motion  for  an  order  correcting  the 
jonrnal  entry  in  the  foreclosure  proceed- 
ing, alleging  that  there  had  been  a  mis- 
take made  In  entering  the  name  of  the 
railroad  company,  It  having  been  desig- 
nated as  "The  Sumner,  Cowley  &  Western 
Railroad  Company"  instead  of  "The 
Southern  Kansas  &  Western  Railroad 
Company."  The  plaintiff  In  error  appeared 
In  opposition  to  this  motion,  and  the 
conrt,  after  hearing  testimony,  granted 
the  motion  and  corrected  the  entry.  The 
court  possessed  ample  power  to  correct 
the  entry  so  that  It  should  correspond 
with  the  Judgment  actually  rendered.  It 
the  company  was  improperly  designated 
by  the  clerlt  in  entering  the  Judgment,  It 
was  competent  for  the  court,  even  at  a 
subsequent  term,  to  malie  the  correction. 
Toble  V.  Commissioners,  20  Kan.  14; 
Small  y.  Doutbltt,  1  Kau.  88.5;  Clevenger 
v.  Hanson,  44  Kan.  — ,  ante,  61 ;  Civil 
Code,  §  fi68.  The  change  did  not  involve 
the  correction  of  any  judicial  error,  but 
simply  a  mistake  of  the  clerk.  The  cor- 
rected name  wastheoneby  which  thecom- 
pany  was  designated  in  the  pleading,  and 
the  one  under  which  it  answered.  The 
name  occurs  twice  in  the  judgment  entry, 
and  even  these  names  are  unlike,  and  nei- 
ther correspouds  with  the  name  stated  in 
the  pleadings.  In  the  order  of  the  court 
confirming  th©  sale,  however,  the  correct 
designation  is  given,  or  at  least  it  corre- 
sponds with  that  mentioned  in  the  plead- 
ings. If  there  was  i)ower  in  the  court,  un- 
der the  pleadings  and  motions,  to  make 
the  correction,  the  plaintiff  in  error  is 
concluded.  The  company  claims  that  the 
evidence  given  at  the  hearing  did  not  war- 
rant the  action  of  the  court,  but,  as  it 
cannot  be  said  that  the  tvldenee  is  all  pre- 
served in  the  record,  that  question  is  not 
before  us.  There  Is  no  statement  outside 
of  the  certificate  of  the  judge,  attached  to 
the  case  made,  that  it  contains  all  the  ev- 
idence, and  hence  the  sufficiency  of  the  evi- 
dence cannot  be  considsred.  Eddy  v. 
Weaver,  37  Kan.  540,  15  Pac.  Rep.  492; 
Bugue  v.  Mnckey,  44  Kan.  — .  ante,  477. 
and  cases  cited.  An  examination  of  that 
whicB  is  preserved  satisfies  us  that  the 
order  was  riglitly  made,  and  that  no  in- 
justice was  done.  Judgment  affirmed. 
AU  the  Justices  concurring. 


Dewald  v.  Kansas  City,  F.  S.  &  O.  R.  Co. 

(Supreme  Court  of  Kansas.     Nov.  8,  1890.) 
Death  bt  WROjforui,  Act  — Injubus  to  Passen- 

aSKS  —  CONTRIBOTOBI  NbOLIOEXCE  —  QUKSTIOS 
rOB  JUBY. 

1.  Where  the  facts  are  disputed,  neglif^ence 
ts  a  question  of  fact  for  the  jury,  but  where  the 
facts  aie  undisputed,  and  only  one  inference  or 
deduction  is  to  he  drawn  from  them,  it  presents 
a  question  of  law  for  the  courts. 

9.  Where  an  action  is  brought  under  the  stat- 


ute to  recover  damages  for  the  benefit  of  the  next' 
of  kin  of  the  deceased,  and  the  pluinUff's  testi- 
mony shonrs  that  the  negligence  of  the  deceased 
contributed  directly  to  the  injuries  resulting  in 
the  death  of  the  deceased,  the  plaintiff  has  failed 
to  make  out  a  prima  fade  right  of  recovery,  and 
a  demurrer  interposed  to  the  evidence  should  t>e 
sustained. 

8.  A  Jury  may  infer  ordinary  care  and  dill- 
eence  on  the  part  of  an  injured  person  fAim  the 
love  of  life,  or  the  instinct  of  self-preservation, 
and  the  Imown  disposition  of  men  to  avoid  injury, 
but  this  presumption  is  overthrown  when  ther* 
is  direct  poof  to  the  contrary. 

4.  Where  a  passenger,  without  looldng  or 
listening  for  approaching  trains,  leaves  his  train 
voluntarily  Ijefore  it  is  stopped  at  its  station, 
and  befoie  it  is  time  for  the  train  to  stop,  and 
the  train  is  running  at  the  rate  of  six  miles  an 
hour  when  he  gets  off,  and  he  is  then  run  against 
by  a  tender  and  engine,  following  his  train  on  a 
parallel  traok,  and  receives  injuries  resulting 
in  bis  death,  the  passenger  contribntes  directly 
to  the  injuries  causing  his  death. 
(SyUatms  iy  the  Court.) 

Error  from  district  court,  "Wyandott* 
county ;  O,  L.  Miller,  Judge. 

Sherry  &  Hagbea,  for  plaiutitf  in  error. 
Wallace  Pratt,  Charles  W.  Blair,  and  Frank 
Bagerm&a,  for  defendant  in  error. 

HoRTON.  0.  J.  This  was  an  action 
brought  by  Mary  A.  Dewald,  as  ndminls- 
tratiix  of  the  estate  of  Edward  Dewald, 
deceased,  against  the  Kansas  City,  Fort 
Scott  &  Gulf  Railroad  Company,  to  re- 
cover damages  alleged  to  have  resulted 
from  the  negligence  of  the  defendant  in 
wrongfully  causing  the  death  of  the  de- 
ceased. The  action  was  brought  under 
the  statute  to  recover  damages  for  the 
benefit  of  the  next  of  kin.  The  petition  al- 
leged as  negligence  that  the  plaintiff's  In- 
testate was  a  passenger  for  hire,  wliom 
the  defendant  had,  for  such  hire,  agreed  to 
carry  from  Kansas  City  to  Rosedale;  that 
the  car  in  which  plaintiff's  Intestate  rode 
was  stopped  at  a  point  in  Rosedale  for  the 
purpose  of  letting  Its  passengei-s  alight 
therefrom ;  that,  while  alighting,  the  de- 
ceased was  run  against  and  killed  by  an 
engine  which  had  been  cut  from  the  car, 
and  was  following  the  car  on  a  parallel 
track.  The  case  came  on  for  trial  before 
the  court  with  a  jury.  After  all  the  evi- 
dence  was  introduced  on  the  part  of  the 
plaintiff,  the  railroad  company  Interposed 
a  demurrer  on  the  ground  that  no  cause 
of  action  had  been  proved.  The  demurrer 
was  sustained  by  the  court,  and  judgment 
rendered  in  favor  of  the  company,  and 
against  the  plaintiff  for  costs,  to  wliicb 
ruling  and  Judgmentthe  plaintiff  excepted, 
and  filed  a  motion  tor  a  new  trial,  which 
motion  was  overruled,  to  which  ruling  of 
the  court  the  plaintiff  also  excepted,  and 
brings  the  case  to  this  court  for  review. 

The  evidence  offered  by  the  plaiutlfi 
tended  to  show  that  therallroad company 
ran  an  accommodation  train  between  Kan- 
sas City  and  Rosedale.  This  train  con- 
sisted of  an  engine,  tender,  and  coach. 
Kansas  City  was  north  ot  Rosedale.  At 
Rosedale  there  was  a  depot,  located  in  the 
southern  part  of  the  town,  called  "Depot 
Rosedale."  "When  the  train  came  from 
Kansas  City  in  the  evening  It  would  he 
heading  to  the  south,  drawing  the  tender 
and  coach  utter  It.    It  would  proceed  on 
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ItB  Jonmey  till  It  reached  the  depot,  then 
ilenignated  on  the  plat  as  "  Depot  Boee- 
dale, "which  was  au  far  south  as  that 
train  went.  It  was  customary  for  people 
residlnK  at  Rosedale,  in  the  vicinity  of  the 
"coal  shed,"  instead  of  leaving  the  train 
when  it  reached  the  south  depot,  to  re- 
main on  the  coach  nntil  it  was  taken  back 
and  set  out  on  the  side  track  near  that 
shed,  when  they  would  leave  the  train,  and 
go  to  their  homes.  In  this  wa.y  they 
•would  save  themselves  some  distance  in 
walking.  For  doing  so  they  paid  no  fare. 
On  the  train  returning  to  Kansas  City, 
the  engine  and  tender  would  be  transferred 
to  the  north  end  of  the  couch,  and  then 
would  back  to  Kansas  City,  drawing  the 
coach  after  it,  BO  that  in  making  the  re- 
turn trip  the  tender  would  come  Hrst,  the 
engine  next,  and  then  the  coach.  The 
through  passenger  train  passed  a  little  be- 
fore the  time  this  accommodation  left  for 
Kansas  City,  and  It  became  necessary  to 
place  the  latter  on  the  side  track  so  that 
the  main  track  would  be  open  for  the  pas- 
sage of  the  through  train.  There  being  no 
turn-table  at  Rosedale,  the  work  of  put- 
ting the  engine  and  tender  on  the  north 
end  of  the  conch,  and  at  the  same  time 
placing  the  train  on  the  side  track  so  as 
to  leave  the  main  track  open,  was  done 
thus:  The  engine,  after  disposing  of  the 
businessat  Rosedale,  would  back  the  train 
from  the  depot  towards  the  north  till  It 
reached  the  vicinity  of  the  opening  of  a 
side  track.  Here  there  was  a  down  grade 
towards  the  north.  The  engine  and  tend- 
er would  be  uncoupled  from  the  coach, 
and  the  latter  pushed  or  kicked  ahead. 
The  switch  beingthrown.the  coach  would 
pass  upon  and  down  the  side  track,  and, 
after  the  conch  reached  the  side  track,  the 
Bwitcli  was  turned  back,  and  the  engine 
would  back  towards  the  north  on  the 
main  track.  The  coach  would  be  stopped 
near  the  north  end  of  the  track,  at 
about  the  coal  shed.  The  engine  would 
hack  north  on  the  main  track,  and, 
when  it  had  passed  the  switch  at  the 
north  end  of  the  side  track,  near  the  "cat- 
tle-guard," that  switch  would  be  opened, 
and  the  engine  would  then  go  In  on  the 
side  track  and  be  coupled  to  the  coach, 
which  would  be  found  standing.as  stated, 
near  the  coal  shed.  Here  the  train  would 
stand  till  the  through  train  passed,  and 
then  it  wonld  move  towards  the  north  to 
and  on  the  main  track  to  Kansas  City. 
The  evidence  offered  by  the  plaintiff  tended 
to  show  further  that  on  the  evening  of 
April  7,  ISi^,  Ed  ward  De  wald,  the  deceased, 
returning  from  Kansas  City  upon  the  ac- 
commodation train  to  Rosedale,  did  not 
leave  the  train  when  it  reached  the  Rose- 
dale depot,  but  remained  in  the  car  as  It 
was  being  taken  back  to  be  set  out  on  the 
side  track.  In  this  way,  he  undoubtedly 
expected  to  save  himself  some  distance  in 
reaching  his  home.  While  the  car  wa«  In 
motion,  going  about  six  miles  an  hour,  he 
went  to  the  south  end  of  it,  and  got  off 
from  its  west  side  upon  the  main  track.  The 
car  from  which  he  stepped  off  was  about 
15  car-lengths  from  the  place  where  it  usu- 
ally stopped  on  the  side  track.  In  getting 
off  the  car  he  was  struck  by  the  tender 
moving  northward,  and  received  Injuries 


reenlting  in  his  death.  Upon  this  state  of 
facts,  established  by  the  evidence  offered 
upon  the  part  of  the  plaintiff,  the  trial 
court  committed  no  error  in  sustaining  the 
demurrer  to  the  evidence,  which  was  inter- 
posed by  the  railroad  company. 

Where  the  facts  are  disputed,  negligence 
Is  a  (juestion  of  fact  for  the  jury,  but  where 
the  facts  are  undisputed,  and  only  one  de- 
duction is  to  be  drawn  from  them,  it  pre- 
sents a  question  of  law  for  the  courts. 
RaiiwayCo.v.Butts,  7Kan.308;  Railway 
Co.  v.  Pointer,  14  Kan.  37.  In  this  case, 
the  facts  are  undisputed.  The  negliKcnce 
alleged  In  the  petition  was  not  proved. 
The  car  had  not  stopped  when  Dewald 
stpi)ped  off,  and  when  he  stepped  off  It 
was  not  at  tlie  Rosedale  depot,  nor  at  the 
place  at  the  north  end  of  the  side  track, 
where  it  was  usual  for  the  car  to  stop 
when  taken  back  from  the  depot  and  set 
out  on  the  side  track.  There  is  no  evi- 
dence tending  to  show  that  the  railroad 
company,  or  any  of  its  agents,  purposely 
or  vvnntonl.v  injured  the  deceased.  As  the 
car  had  not  stopped  when  the  deceased 
got  off,  no  negligence  can  be  impnted 
against  the  railroad  company,  or  its 
agents,  in  running  the  engine  and  tender 
on  the  track  parallel  with  the  one  the  pas- 
senger-car was  on,  as  to  the  persons  in 
that  car,  because  it  could  not  have  been 
anticipated  that  any  person  in  the  car 
would  be  so  careless  or  reckless  as  to  Jump 
off  while  it  was  moving  quite  rapidly, 
and  before  it  reached  its  usual  stopping 
place.  Again,  it  appears  from  the  evi- 
dence that  but  for  the  deceased 'sown  neg- 
ligence he  would  not  have  been  injured. 
He  left  the  car  when  it  was  moving  quite 
rapidly,  and  could  not  have  listened  or 
looked  for  the  approaching  engine.  Tnder 
such  circumstances  as  are  disclosed  in  this 
case,  a  passenger  cannot  voluntarilyjump 
off  of  a  moving  car,  thereby  placing  his  life 
and  limbs  In  peril,  and  then  claim  to  be 
free  from  fault.  Parsons  v.  Railroad  Co., 
37  Hun,  12S;  Com.  v.  Railroad  Co.,  129 
Mass.  500;  Weber  v.  Railway  Co.,  100  Mo. 
194, 12  S.  W.  Rep.  804,  and  13  S.  W.  Rep. 
587;  BuiTOWB  v.  Railroad  Co.,  68  N.T.5.")6; 
2  Shear.  &  R.  Neg.  (4th  Ed.)  note  1,  p.  3r».<»; 
Relbel  v.  Railroad  Co.,  17  N.  E.  Rep.  107; 
Beach,  Contrlb.  Neg.  p.  156,  §  53;  Patt. 
Ry.  Ace.  Law,  §§  22,  24,  259;  2  Shear.  &  R. 
Neg.  (4th  Ed.  )  §  525;  Railway  Co.  v. 
Adams,  83  Kan.  427,  6  Pac.  Rep.  529;  Clark 
v.  Railway  Co.,  35  Kan.  850, 11  Pac.  Rep. 
134;  Railroad  Co.,  v.  Townsend,  39  Kan. 
115, 17  Pac.  Rep.  804.  If  the  deceased  had 
been  directed  by  the  conductor,  or  any 
person  in  charge  of  the  train,  to  jump  off, 
or  if  the  car  had  not  stopped  at  the  regu- 
lar station  for  passengers  to  alight,  many 
of  the  questions  argued  in  the  briefs  would 
be  before  us  for  consideration;  but,  upon 
thefacts  presented,  many  of  theauthorlties 
cited  by  plaintiff  are  not  applicable.  It  is 
urged,  however,  that  the  case  ought  not 
to  have  been  taken  from  the  jury,  because 
the  presumption  is  that  the  deceased,  at 
the  time  he  was  Injured,  was  in  the  exer- 
cise of  due  care.  It  is  true  thatajarymay 
infer  ordinary  care  and  diligence  on  the 
part  of  an  injured  person  from  the  love  of 
life,  or  the  instinct  of  self-preservation, 
and  the  known  disposition  of  men  to  avoid 
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Injurj ;  but  !n  this  case  the  preiiamption 
that  the  deceased  waa  In  the  exercise  of 
due  care  is  overcome  by  proof  to  the  con- 
trary, and  this  appears  without  any  con- 
flict of  evidence  from  the  plaintiff's  own 
case. 

Where  an  action  Is  brought  to  recover 
for  personal  injuries,  and  the  plaintiff's 
testimony  shows  that  bis  own  negllKence 
contributed  directly  to  the  injury,  he  has 
failed  to  make  out  a  prima  facie  right  of 
recovery,  and  a  demurrer  interposed  to 
this  evidence  should  be  sustained.  Gibson 
v.  City  of  Wyandotte,  ao  Kan.  158;  Will- 
lams  V.  Railroad  Co..  i!2  Kan.  117;  Art- 
man  v.  Railroad  Co.,  Id.  296.  A  failure  to 
listen  or  look,  when  by  taklnp  this  precau- 
tion the  injury  might  have  been  avoided, 
is  negligence  that  will  bar  a  recovery,  not- 
withstanding the  negligence  of  the  rail- 
road company  in  falling  to  give  signals 
contributed  to  the  injury.  Railroad  Co. 
v.Rlee.  10  Kan.  420;  Railroad  Co.  v.  Point- 
er, 14  Kan.  87;  Mason  v.  Railroad  Co.,  27 
Kan.  83;  Oorlett  v.  City  of  Leavenworth, 
Id.  673;  Maultby  v.  City  of  Leavenworth, 
28  Kan.  74S;  Clark  v.  Railroad  Co.,  35 
Kan.  3.">3, 11  Pac.  Rep.  134;  Railroad  Co. 
V.  Davis,  37  Kan.  748,  16  Pac.  Rep.  78; 
Railway  Co.  t.  Adams,  33  Kan.  427,  6 
Pac.  Rep.  529. 

Upon  the  oral  argument  it  was  insisted 
by  counsel  for  the  plaintiff  that  the  evi- 
dence was  conflicting  as  to  whether  the 
train  was  moving  or  not  when  the  de- 
ceased jumped  off,  and,  therefore,  the  trial 
court  erred  in  not  submitting  It  to  the 
jury.  Wehave  carefully  examined  the  rec- 
ord, but  do  not  so  understand  the  evi- 
dence Introduced.  Two  witnesses  only 
were  called  to  prove  the  alleged  negligence 
of  the  railroad  company.  One  of  these, 
J.  L.  Worthy,  testified  that  "the  deceased 
stepped  off  of  the  hind  end  of  the  coach,  at 
the  west  side,  just  as  the  engine  was  com- 
ing along,  and  It  struck  him,  and  gave 
him  his  Injuries  from  which  he  died." 
"Question.  State  whether  or  not  the  car 
you  were  on  was  moving  at  the  time  you 
wore  getting  off?  Answer.  I  don't  think 
it  was,  but  I  could  not  positively  state. 
Q.  You  don't  think  it  was?  A.  No,  sir,  I 
don't  think  It  was  moving.  I  think  the 
car  was  standing  still,  although  I  would 
not  be  positive  about  that.  Q.  Which  side 
did  you  get  off  on?  A.  I  got  off  on  the 
west  side.  Q.  The  same  side  as  Dewald? 
A.  Yes,  sir.  Q.  Did  you  get  off  before  or 
after  this  man?  A.  After.  Q.  You  said 
that  you  could  not  tell  whether  this  coach 
was  in  motion  at  the  time  this  man  got 
oB?  A.  No,  sir.  Q.  You  did  not  know 
about  that?  A.  No,  sir."  This  witness 
did  not  testify,  or  intend  to  testify,  that 
the  car  was  stopped  at  the  time  that  the 
deceased  stepped  off.  The  other  witness, 
H.  D.  Trickey,  testified:  "Question.  Were 
you  near  him  [Dewald]  at  the  time  hesus- 
talned  the  injuries  of  which  he  died?  An- 
swer. Yes,  sir.  Q.  Did  you  see  him  on 
that  day?  A.  I  saw  him  on  the  train.  Q. 
Did  you  see  Mr.  Dewald  the  evening  when 
he  got  off  the  car?  A.  I  did  not  see  him 
when  he  got  off.  Q.  Where  were  you,  on 
the  car  when  yon  saw  him?  A.  No,  sir. 
Q.  I  will  ask  you  if  you  saw  him  struck  by 
the  engine?    A.  No,  air.    I   did  nut.    Q. 


Where  was  he  when  you  first  saw  him  off 
the  car?  A.  He  was  lying  on  his  face, 
with  his  bead  nearly  between  two  ties, 
close  to  the  rail,  quite  close, — six  inches, 
or  thereabouts.  Q.  There  wasn't  any 
road-crossiug  where  ho  was  picked  up? 
A.  No.  Q.  How  far  was  it  from  where  he 
was  picked  up  to  where  the  coach  usually 
stood  when  the  engine  was  hooked  onto 
It  in  reversing?  A.  It  must  be  something 
in  the  vicinity  of.  perhaps,  half-way  on 
the  switch.  Q.  Half-way  from  the  north 
switch?  A.  I  couldn't  say  exactly,  but 
Bomewheres  in  the  vicinity  of  half-way; 
perhaps  a  little  further  north.  Q.  What  I 
mean  is.  how  far  was  it  from  where  be 
was  picked  up  down  to  where  the  coach 
usually  stood  when  it  was  hitched  onto 
the  engine?  A.  It  might  be  fifteen  car- 
lengths.  Q.  Then  the  coach  at  that  time 
— at  the  time  he  was  picked  up— had  not  got 
down  to  the  place  where  it  usually  stood? 
A.  No,  sir.  Q.  You  had  not  attempted  to 
get  off  the  coach  yet?  A.  Not  quite,  when 
he  had.  I  was  getting  off  here  in  order  to 
get  around  the  end  of  the  rolling-mill.  Q. 
Had  he  got  down  off  of  the  car  before  you 
came  out  on  the  platform?  A.  I  couldn't 
say.  I  didn't  notice  him  on  the  platform 
at  all.  Q.  Had  the  coach  yet  stopped  be- 
fore you  got  off?  A.  No.  It  hadn't.  Q. 
You  got  off  when  it  was  in  motion?  A. 
Yes,  sir.  Q.  And  how  soon  after  you  got 
off  before  you  saw  Dewald  lying  there? 
A.  I  might  have  gone  somewhere  in  the 
vicinity  of  two  rods  before  I  saw  him,  be- 
cause I  was  mnning  with  the  train.  Q. 
You  got  off  when  it  was  in  motion,  and 
was  running  with  it?  A.  Yes,  sir.  Q. 
You  say  you  ran  how  far?  A.  Possibly 
it  might  have  been  two  rods,  i  heard 
some  one  holler  there  was  a  man  hurt.  Q. 
Howfar  back  did  you  go  to  where  Dewald 
was?  A.  Well,  1  don't  hardly  think  it  waa 
two  rods,  though  It  might  be.  Q.  You 
did  not  mean  to  say  yod  were  standing 
on  the  rear  platform,  and  saw  the  engine 
coming  towards  you,  to  see  how  fast  it 
was  coming?  A.  When  I  jumped  off  I  saw 
the  engine,  and  the  engine  was  ahead. 
Q.  It  was  passing  the  coach  there?  A. 
Yes,  sir;  passing  the  coach  there,  judging 
that  I  might  be  traveling  at  the  rate  of 
the  car,— six  miles  an  hour.  As  soon  as  I 
struck  the  ground  I  commenced  to  stop. " 
The  unavoidable  conclusion,  from  the  evi- 
dence of  Trickey,  is  that  he  got  off  the 
train  while  it  was  in  motion ;  that  he  got 
off  after,  or  about  the  time,  Dewald 
jumped  oft;  and  that  when  he,  Trickey, 
got  oH,  the  car  was  going  about  sis  niilea 
an  hour.  It  must  have  been  going  six 
miles  an  hour  when  Dewald  jumped  off. 
To  have  sustained  the  allegations  In  the 
petition,  the  evidence  must  have  shown 
that  the  car  upon  which  the  deceased  was 
riding  had  stopped  when  he  jumped  or 
got  oB;  also  that  the  car  had  stopped  at 
a  point  in  the  city  of  Rosedale  for  the  pur- 
pose of  letting  the  passengers  thereon 
alight;  and,  further,  the  evidence  must 
have  shown  that  the  railroad  company, 
or  its  agents,  carelessly  or  negligently  ran 
the  tender  or  engine  against  the  deceased. 
All  of  this  was  not  established.  The  judg- 
ment of  the  district  court  must  be  af- 
firmed.    All  the  justiceB  concurring. 
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Chicago,  K.  &  W.  R.  C!o.  v.  Makepeace, 
Trustee,  et  al. 

(Supreme  Court  of  Kansas.     Nov.  8,  1890.) 

Municipal  Aid  to  Bailhoads — Cosditioss. 
Where  the  issuing  of  township  bonds  or 
warrants  to  a  railroad  company  is  dependent 
upon  the  condition  that  the  compaay  shall  build, 
or  cause  to  be  built  and  have  in  operation,  with 
cars  running  thereon,  by  lease  or  otherwise,  its 
railroad  from  a  certain  <nty  therein  named,  at  or 
near  the  depot  of  another  railroad  company  in 
the  city,  held,  that  the  building  of  its  road 
within  lllX  feet  of  the  limits  of  the  city,  and 
an  arrangement  by  it  with  the  other  railroad 
company,  whose  road  it  intersects  at  that  point, 
for  the  running  of  its  trains  over  the  road  from 
its  intersection  to  its  depot  within  the  city,  and 
the  operation  of  the  road  from  the  depot  in  the 
city,  over  its  entire  line,  will  be  regarded  as  a 
Bubstaatial  compliance  with  the  condition. 

(Syllabug  by  the  Court.) 

Ori^nal  proceeding  in  maudamns. 

George  R.  Peck,  A.  A.  Hiird,  and  Robert 
Dunlap,  for  plaintiff.  Jobnaon,  Martin  & 
iCeefer and  Sblnn  &  Yeager,toT  defendants. 

HoHTON,  C.  J.  This  is  an  action  In  waD- 
damua  to  compel  the  otticera  of  Augusta 
township  to  issue  fl5,00U  of  township 
warrants,  or  scrip,  voted  to  aid  in  the 
construction  of  the  Chicago,  Kansas  & 
Western  Bailroad  Company,  In  pursuance 
of  a  subscription  made  by  the  township 
under  the  act  entitled  "  An  act  to  enable 
counties,  townships,  and  cities  to  aid  in 
the  construction  of  railroads,  and  to  re- 
peal section  8  of  chapter  39  of  the  Laws  of 
1874,"  whidh  took  effect  February  29,  1876, 
and  amendments  thereto.  In  pursuance 
of  an  order  of  the  board  of  county  com- 
mlasioners,  subscription  was  made  by  the 
county  clerk  of  Butler  county  on  behalf  of 
the  township,  upon  the  21st  day  of  Janu- 
ary, 1887.  The  condition  upon  which  the 
warrants  were  to  be  Issued,  as  contained 
in  the  petition  and  order,  is  in  the  follow- 
ing language:  "And  when  said  railroad 
company  shall  have  built,  or  caused  to  be 
built,  and  have  in  operation,  with  cars 
running  thereon,  by  lease  or  otherwise, 
its  said  railroad,  from  the  city  of  Augusta, 
at  or  near  the  present  depot  of  the  Flor- 
ence, El  Dorado  &  Walnut  Valley  Rail- 
road, to  Mulvane,  at  or  near  the  city  of 
Mulvane,  Sumner  county,  Kan.,  on  or  be- 
fore the  31st  day  of  July.  A.  D.  1S87,  It 
shall  be  entitled  to  demand  and  receive  the 
sum  of  $1.5,000  of  the  warrants  of  said  Au- 
gusta township, "  etc.  To  the  alternative 
writ  the  defendants  answered  alleging 
that  "the  plaintiff  never  built  its  roud  to 
or  from  the  city  of  Augusta,  uor  to  or 
from  a  point  near  the  depot  of  the  Flor- 
ence, El  Dorado  &  Walnut  Valley  Kali- 
road,  and  that  the  plaintiff  did  not  com- 
plete its  road  on  or  before  July  31, 18.S7. " 
The  plaintiff  claims  to  have  performed 
the  conditions  upon  which  It  was  to  be- 
come entitled  to  the  township  warrants 
or  scrip  under  the  terms  of  the  petition, 
order,  and  subscription.  The  Chicago, 
Kansas  &  Western  Railroad  joins  the 
track  of  the  Florence,  EI  Dorado  &  Wal- 
nut Valley  Railroad  111)^  feet  south  of  the 
city  limits  of  Augusta,  and  ViQ\  feet  from 
the  intersection  of  the  southern  line  of  the 
city  by  the  Florence  road.  There  was  a 
uiill  between  the  point. where  th9  Chicago, 


Kansas  &  Western  Ratlroad  Joined  the 
Florence  road  and  the  city,  and  there  was 
no  practical  way  of  extending  the  road 
directly  south  to  the  city,  except  over  the 
ground  occupied  by  the  mill.  The  depot 
of  the  Florence  Railroad  Company  is  with- 
in the  city  of  Augusta,  and  is  used  by  the 
Chicago,  Kansas  &  Western  Railroad 
Company  for  its  trains  and  cars,  from 
where  it  intersects  that  road  to  the  depot. 
The  first  train  of  the  Chicago,  Kansas  & 
Western  Railroad  Company  left  Augusta 
for  Mulvane  on  Saturday,  July  30, 18S7, 
and  returned  the  same  day.  On  July 
31st,  the  train  ran  }}pon  orders  from  the 
train  dispatcher  of  the  company,  and  on 
that  day  the  printed  time-card  of  the  road 
was  Issued.  Since  then  the  road  has 
been  in  operation  for  freight  and  passen- 
gers. The  principal  contention  of  the  de- 
fendants is  that  Dhe  railroad  company 
never  built  any  road  from  the  city  of  Au- 
gusta, nor  from  or  near  the  depot  of  the 
Florence  Railroad  to  Mulvane,  and  there- 
fore never  complied  with  the  condition  of 
the  subscription  made  by  the  township. 
Nothing  was  submitted  to  the  voters  of 
Augusta  township,  by  the  order  of  the 
board  of  county  commissioners,  about 
the  building  or  maintaining  a  depot  or 
other  terminal  facilities  in  Augusta.  The 
subscription  was  made  by  the  voters  to 
aid  in  the  construction  and  operation  of 
a  railroad  from  Augusta  to  Mulvane. 
The  language  of  the  proposition  voted  up- 
on was  that  the  railroad  company  "shall 
have  built,  or  caused  to  be  built  and  haye 
in  operation,  with  cars  running  thereon, 
byleaseor  otherwise, its  railroad  from  the 
city  of  Augusta,  at  or  near  the  present 
depot  of  the  Florence.  El  Dorado  &.  Walnut 
Valley  Railroad  to  Mulvane."  In  fact, 
on  July  31,  1887,  the  Chicago,  Kansas  & 
Western  Railroad  Company  had  built  and 
in  operation,  with  cars  runnTng  thereon, 
by  lease  or  otherwise,  its  railroad,  from 
the  city  of  Augusta,  at  or  near  the  depot 
of  the  Florence  road,  to  Mulvane. 

It  would  be  of  no  special  benefit  to  the 
township,  or  the  city  of  Augusta,  or  the 
people  of  either  the  township  or  city,  that 
the  Chicago  Kansas  &  Western  Railroad 
should  Join  or  intersect  the  Florence  road 
a  few  feet  further  north,  or  ]u8twltiiin  the 
city  limits.  If  the  petitioners  or  voters  of 
the  township  expected  the  Chicago,  Kan- 
sas &  Western  Railroad  Company  to  build 
a  separate  road  or  track  to  a  point  within 
the  city  of  Augusta,  the  petition  and  order 
should  have  been  more  specific  upon  this 
point.  The  Chicago,  Kansas  &  Western 
Railroad  has  such  an  arrangement  with 
the  Floi-ence  Railroad,  which  It  intersects 
near  the  city  of  Augusta,  that  the  running 
of  Its  trains  into  the  city  for  a  short  dis- 
tance over  that  road,  fully  accommodates 
the  people  of  Its  own  line,  as  well  as  if  its 
track  had  been  ex  tended  In  to  the  city, at  or 
near  the  southern  limit  thereof.  We  are. 
therefore,  of  opinion  that  the  lailroad  com- 
pany did  not  forfeit  its  right  to  the  town- 
ship warrants  or  scrip,  merely  by  the  fact 
that,  afterit  reached  within  111^  feet  of  the 
city  of  Augusta,  it  Intersected  the  Florence 
Railroad  and  nsedits  r<)ad,by  leaseoroth- 
orwlse,  in  to  the  depot  within  the  city  limits. 
People  V.  HoJden,.82  111.  93, 103, 104;  State 
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▼. Town otaark,  23  Minn.  422, 427, 428 ;  Rail- 
road Co.  v.  Stockton,  51  Cal.  328;  Hodg- 
raan  v.  EaJlroad  Co.,  23  Minn.  163.  When 
the  road  was  conBtructed  from  Mulvane 
to  within  a  few  feet  of  the  city  HniltB  of 
Auf^uata,  and  there  Joined  the  Florence 
road,  and  ran  its  trains  and  cars  for  a  few 
feet  over  the  track  of  that  road  into  the 
depot  within  the  city  limits  of  Augusta, 
there  was  a  substantial  compliance  with 
the  proposition  submitted.  Any  railway 
company,  organized  under  the  laws  of  this 
state,  may  lease  the  road  and  appurte- 
nanuesof  any  other  railway  company ,  when 
the  road  so  leased  shall  thereby  become. 
In  the  operation  thereof,  a  continuation 
and  extension  of  the  road  of  the  company 
accepting  the  lease.  Railroad  Co.  v. 
Fletcher,  3.5Kan.  236,10Pac.Rep.  596.  Up- 
on the  trial,  In  support  of  the  allegations 
of  the  answer  that  the  road  was  not  built 
and  in  operation  on  July  31,  1887,  evidence 
was  offered  to  show  that,  upon  that  day, 
some  of  the  ties  of  the  road  were  not 
spiked  to  the  rails;  that  some  of  the  cul- 
verts and  short  bridges  consisted  of  crib- 
bing and  timbers  temporarily  piled  up  to 
support  the  track ;  that  the  road  was  not 
"surfaced"  or  "ballasted, "and  thata  por- 
tion of  the  bolts,  intended  to  attach  the 
rails  to  the  fish-plates,  were  not  screwed 
up  properly.  During  the  argument,  how- 
ever, the  alleged  non^completlon  of  the 
road,  on  or  before  the  Slst  day  of  Jnly, 
1887,  was  virtually  abandoned.  Connsel 
for  the  defendants,  among  other  things, 
said :  "  We  are  not  disposed  to  take  the 
time,  of  either  ourselves  or  the  court,  to 
analyze  or  comment  on  the  testimony  on 
this  branch  of  the  case.  The  fact  that 
these  things  were  not  done  on  or  before 
the  exact  time  designated  never  consti- 
tuted the  real  grievance  of  the  tow^nship 
against  the  plaintiff.  If  the  plaintiff  had 
complied  with  the  conditions  of  the  con- 
tract in  other  and  more  Important  respects, 
the  township  would  have  cheerfully  over- 
looked a  little  delay.  The  delay  to  com- 
plete that  part  of  the  road  which  the  plain- 
tiff actually  built,  wecan  forgive.  But  the 
nnneniable  fact  that  the  plaintiff  never 
bollt  any  railroad  from  the  city,  nor  from, 
at,  or  near  the  depot,  we  Insist  on  as  an 
end  to  plaintiff's  claim."  If  the  alleged 
non-completion  of  the  road  were  now  In- 
sisted upon,  it  could  not  be  said,  npon  the 
evidence  produced,  that  the  road  was  not 
hnilt  and  In  operation,  with  cars  running 
thereon,  by  lease  or  otherwise,  on  the  Slst 
of  July,]8S7.  It  was  not  atthat  date  con- 
structed perfectly  In  every  respect,  but  it 
had  been  so  far  built  ajidln  operation  that 
it  might  be  properly  and  regularly  used 
for  the  transportation  of  freight  and  pas- 
sengers. Railroad  Co.  v.  Towner,  41  Kan. 
72,  21  Pac.  Rep.  221 :  Railroad  Co.  v.  King, 
35  N.  W.  Rep.  705;  Railroad  Co.  v.  Schewe, 
45  Iowa,  70;  Ogdtn  v.  Klrbv,  79  III.  555; 
Tower  v.  Railroad  Co.,  34Mkh..S28;  Stow- 
ell  V.  Stowell,  4.=i  Mich.  364,8  N.  W.  Rep. 
70.  We  have  not  referred  to  the  oral  prom- 
ises of  the  plaintiff  which  were  alleged  in 
the  return  to  the  alternative  writ  and 
supported,  to  someextent,  by  theevldence, 
because  these  allegations  in  tlie  return,  up- 
on motion.  Were  stricken  out.  and  it  seems 
to  be  admitted  by  all  parties  that  tbese 
V. 24p.no.  23— 70 


oral  promises  connt  tor  nothing.  The  per- 
emptory writ  of  mandamus  as  prayed  lor 
will  be  allowed.  All  thejusticesconcurring. 


Duff  y.  Morrison. 
(Sv/preme  Court  of  Kansas.    Nov.  8,  1890.) 

VbKDOR  AJTD  VeITDEI! — LlABILITT  0»  VbITOOB  FOR 

Costs  op  Abstkact — Jurisdiction  of  Justice. 
Where  real  estate  la  sold  and  conveyed, 
and  everything  connected  with  the  sale  and  con- 
veyance is  completed,  except  that  the  costs  of 
the  abstract  of  title,  the  transferring  of  the  title, 
and  the  recording  of  the  deed  are  not  paid,  and, 
during  the  negotiations  with  reference  to  the 
purchase,  sale,  and  conveyance,  the  gractor 
agreed  to  pay  such  costs,  but  afterwards  failed 
and  refused  to  do  so,  and  the  grantee  then  paid 
the  same,  and  afterwards  commenced  an  action 
against  the  grantor,  before  a  Justice  of  the  peace, 
to  recover  the  sums  thus  paid,  held,  that  the 
justice  of  the  peace  has  jurisdiction  to  hear  and 
determine  the  case. 

{SyllaJms  by  the  Court.) 

Error  from  district  court,  Botlercounty ; 
A.  L.  RBnoEN-.  Judge. 

John  C.  AtcCarty  and  W.  M.  DatT,  for 
plaintiff  in  error.  C.  A.  Leiand  and  Haw- 
Utt  <£  Harris,  tor  defendant  in  error. 

Valentine,  J.  This  was  an  action 
brought  before  a  Justice  of  the  peace  of 
Butler  county  by  H.  W.  Morrison  against 
W.  M.  Duff  for  the  recovery  of  $2.45.  The 
plaintiff's  bill  of  particulars, omitting  title 
and  signature,  reads  as  follows:  "Hald 
plaintiff  alleges  (hat,  within  the  last  60 
days,  he,  the  said  plalntltt,  bought  a  lot  ot 
said  defendant  in  the  city  of  Eldorado, 
Kan. ;  that  by  the  terms  of  the  sale  the 
said  defendant  was  to  furnish  an  abstract 
ot  title,  showing  a  clear  title  to  said  prop- 
erty, and  pay  all  necessary  expenses  up  to 
decid  from  said  defendant  to  said  plain- 
tiff; that,  as  a  part  of  thepurchase  money 
therefor,  said  plaintiff  was  to  pay  off  a 
certain  note;  that  said  plaintiff  has  paid 
off  said  note,  and  in  all  respects  conformed 
to  his  part  of  the  agreement  ot  pnrcbase; 
that  said  defendant  failed  and  refused  to 
pay  for  the  abstract  of  title,  and  al« 
so  tailed  and  refused  to  pay  tor  trans- 
ferring and  recording  a  deed  ot  said 
property  to  said  defendant,  which,  by 
the  terms  of  said  agreement,  he  was 
bound  to  do;  that  the  cost  of  said  ab- 
stract, and  cost  of  said  transferring  and 
recording,— all  of  which  said  plaintiff  has 
paid,— amounts  to  the  sum  of  f  2.45,  which 
said  sum  has  been  duly  demanded  liy  said 
plaintiff  from  said  defendant,  whereupon 
said  plaintiff  demands  Judgment  against 
paid  defendant  for  the  sum  of  two  and  46- 
100  dollars,  with  Interest  thereon  from  the 
26th  day  of  March,  1887,  at  seven  per  cent., 
and  costs. "  A  trial  was  had  before  the  jus- 
tice and  a  Jury,  and  the  verdict  and  Judg- 
ment were  In  favor  of  the  plaintiff  and 
against  the  defendant  for  92.45.  The  costs 
of  suit  amounted  to  $12.80.  The  defend- 
ant, as  plaintiff  In  error,  took  the  case  on 
petition  in  error  to  the  district  court, 
where  the  Judgment  ot  the  Justice  of  the 
peace  was  affirmed,  and  tlien  Duff,  as 
plaintiff  in  error,  brought  the  case  to  this 
court  tor  review.  Doff,  the  plaintiff  in  er- 
ror in  this  court,  plaintiff  In  error  in  the 
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rliBtrict  court,  and  defendant  In  the  jne- 
tice'8  court,  claima  error  in  the  two  lower 
courts,  for  the  reason  that  no  cause  of  ac- 
tion was  stated  in  the  aforesaid  bill  of 
particnlars,  and  that  the  justice  of  the 
peace  did  not  have,  and  could  not  have, 
any  jurisdiction  over  the  subject-matter 
of  the  action.  It  is  claimed  that  the 
afoi-esaid  bill  of  particulars  did  not  state 
n  cause  of  action,  for  the  reason  that  sec- 
tion ($  of  the  statute  of  frauds  and  perju- 
ries (Gen.  St.  1889,  par.  8166)  rennires  that 
nil  contracts  for  the  sale  of  lands  shall  be 
In  writing,  signed  by  the  party  to  be 
charged.  Upon  the  facte  of  thiscascbow- 
ever,  the  claim  is  not  tenable,  for  tlie  rea- 
son, among  others,  that  it  is  not  shown 
that  the  contract  sued  on  was  not  in  writ- 
ing, or  that  it  did  not  in  every  particular 
fulfill  all  the  requirements  of  the  aforesaid 
section  of  the  statute  of  frauds  and  per- 
juries. It  is  further  claimed  that  the  jus- 
tice of  the  peace  had  no  jurisdiction  of  the 
subject-matter  of  the  action,  and  this  for 
the  following  provision  of  section  8  of  the 
Justices'  Code,  (Gen.  St.  1889,  par.  4854,) 
which  reads  as  folio wa:  "Justices  shall 
not  have  cognizance  of  any  action:  •  •  » 
Fourth.  In  actions  on  contracts  for  real 
estate. "  Now  is  this  an  action  on  a  con- 
tract for  real  estate?  Mr.  Swa.v,  In  his 
treatise  for  Justices,  (page  17,)  says  that 
"a  contract  for  real  estate  is  an  agree- 
ment to  sell  or  convey  an  interest,  title, 
or  estate  in  lands, "  and  is  not  an  agree- 
ment forsomething  to  bedoneupon  lands, 
or  for  the  rent  thereof.  See,  also,  Bridg- 
mans  v.  Wells,  13  Ohio,  43.  Neither  can 
It  be  an  agreement  for  the  payment  of  the 
cost  of  an  abstract  of  title,  or  for  the  pay- 
ment of  the  cost  of  transferring  the  title, 
or  for  the  payment  of  the  cost  of  record- 
ing a  deed.  Connected  with  the  cause  of 
action  In  the  present  case,  there  was  a 
contract  for  the  purchase  and  sale  of  real 
estate;  but  everything  connected  with 
such  purchase  or  sale,  or  incidental  there- 
to, except  the  mere  payment  of  the  cost  of 
the  abstract  of  title,  the  cost  of  the  trans- 
ferring of  the  title,  and  the  cost  of  the 
recording  of  the  deed,  was  executed,  com- 
pleted, fulfilled,  terminated,  and  ended 
some  time  before  this  action  was  com- 
menced. The  abstract  of  title  had  already 
been  procured.  The  consideration  for  the 
property  had  been  paid.  The  deed  for  the 
property  had  been  executed.  The  title  to 
the  property  had  been  transferred,  and  the 
deed  for  the  property  had  been  recorded; 
and  nothing  was  left  to  be  doneexcept  the 
mere  paymentfor  the  abstract  of  title, tlio 
payment  for  the  transferring  of  the  title, 
and  the  payment  for  the  recording  of  the 
deed.  At  that  time  no  action  for  the  en- 
forcement of  the  contract  for  the  purchase 
or  sale  of  the  property,  or  for  the  enforce- 
ment of  anything  upon  which  the  purchase 
or  sale  or  title  to  the  property  depended, 
could  have  been  maintained,  for  the  pur- 
chase and  sale  of  the  property,  and  all 
things  upon  which  the  purchase  or  sale 
or  title  depended,  bad  been  completed,  per- 
fected, and  consummated.  Nothing  con- 
cerning the  purchase  or  sale  or  title  was 
left  to  be  done;  but,  during  the  negotia- 
tions with  regard  to  the  purchase  and  sale, 
the  defendant,  Dutf.  agreed  tu  pay  for  the 


cost  of  the  abstract  of  title,  the  cost  of  the 
transferring  of  the  title,  and  the  cost  of 
the  recording  of  the  deed,  and  under  this 
agreement  he  was  under  obligation  to  do 
so.  But  he  failed  and  refused  to  perform 
bis  obligation,  and  because  thereof  the 
plaintiff,  Morrison,  was  forced  to  and  did 
pay  tor  such  abstract  of  title,  the  transfer- 
ring of  the  title,  and  the  recording  of  the 
deed ;  and  this  action  Is  brought  simply 
for  the  recovery  of  the  sums  of  money 
thus  paid  by  him,  and  the  action  is  not 
In  any  sense  an  action  to  enforce  a  con- 
tract for  the  purchase  orsaleof  real  estate. 
The  judgment  of  the  court  below  will  be 
affirmed.    All  the  justices  concurring. 


Lank  v.  Morrison. 

{Suxyreme  Court  of  Kansus.    Nov.  8, 1890.) 

ISBORSEMENT  OP  NoTE  AFTER  MaTUBITT — IS- 

DUKSER  OK  Joint  Maker. 
"Where  tho  owner  and  holder  of  a  promis- 
sory note  after  maturity  sells  and   Indorses  the 
note,  siffning  his  name  after  that  of  the  original 
payee,  he  is  an  indorser  and  not  a  joint  maker. 
Isylhibus  by  the  Court.) 

Error  from  district  court,  Graham  coun- 
ty; Louis  K.  Pratt,  Judge. 

H.  J.  U&rwi,  for  plain  tlR  in  error.  O. 
W.  Jones,  for  defendant  In  error. 

HoRTON,  C.  J.  This  was  an  action  on 
a  promissory  note,  which  reads  as  fol- 
lows: "*75.  Whitfield,  Kan.,  May  3l8t. 
1886.  Ninety  days  after  date,  we  promise 
to  pay  to  the  order  of  B.  A.  McDanllle 
seventy-five  dollars,  value  received,  with 
interest  at  10  per  cent,  per  annum,  paya- 
ble at  Logan.  Kansas.  Mrs.  Fred  Mg- 
Hi'KON.  John  S.Morrison.''  Said  note 
is  Indorsed  as  follows,  to-wit:  "R.  A.  Mo 
Danili.e.  Jos.  F.  Shkrer.  W.  R.  F.  M. 
Hart."  Mrs.  Fred  McHuron  executed  the 
note  as  principal,  and  John  S.  Morrison 
signed  the  note  as  surety.  The  note  was 
given  for  a  patent  right  to  cure  meats  and 
vegetables.  At  one  time  Joseph  F.  Sherer 
owned  the  note.  He  gave  it  to  F.  M. 
Hart,  because  he  did  not  consider  It  of  any 
value.  Hart,  while  the  owner  and  holder 
of  the  note,  sold  and  indorsed  it  to  E.  S. 
Lank,  the  plaintiff,  in  the  spring  of  1887, 
In  a  horse  trade.  The  trial  court  instruct- 
ed the  jury  that.  F.  M.  Hart  was  an  in- 
dorser on  the  note,  and  was  entitled  to  a 
verdict  in  his  behalf.  To  this,  plaintiff  ex- 
cepted. He  contends  that  Hart's  liability 
was  that  of  an  original  maker.  This 
court  has  decided  otherwise.  In  Swarti 
V.  Redfleld,  13  Kan.  550,  it  is  said:  "The 
Indorsement  of  a  note  after  maturity  ia  in 
effect  the  drawing  of  a  new  bill,  payable 
on  demand;  and,  to  bold  the  indorser, 
demand  and  notice  ot  non-payment  are 
essential."  In  the  present  case,  the  In- 
dorsement of  the  note  by  Hart  was  after 
maturity.  If  he  bad  been  a  stranger  to 
the  consideration  of  the  note,  and  had  in- 
dorsed it  in  blank  at  the  time  of  its  execu- 
tion, he  could  be  held  as  a  guarantor. 
Firman  v.  Blood,  2  Kan.  496;  Fuller  y. 
Scott,  8  Kan.  23.  Under  other  circnm- 
Btances,  he  might  also  be  held  as  a  gruar- 
antor.  See  Withers  v.  Berry,  25  Kan.  373. 
In  support  of  the  contention  that  Hart 
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was  an  original  maker,  Baymond  v.  Mc- 
Neal,  36  Kan.  471, 13  Pac.  Rep.  S14,  is  cit- 
ed. In  tbat  case,  the  note  was  made  pay- 
able to  Raymoud  or  bearer,  and  It  was 
Rhown  tbat  Raymond  signed  his  name 
under  that  of  the  maker,  as  a  joint  maker 
and  not  as  an  Indorser.  That  case,  there- 
fore, differs  -widely  from  this.  The  judg- 
ment of  the  district  court  mnstbeafflrmed. 
All  the  jastlces  concurring. 


SaraACK  v.  Shirack. 
(Supreme  Court  of  Kansas.    Nov.  8,  1890.) 

HOMSSTBAD— RlQBTS  OP  InFAKT  HeIB— ABANDON- 
MENT. 

On  the  claim  of  a  homestead  rieht  by  a 
minor  cliild.  It  appeared  that  the  deceased  father, 
with  his  child,  occupied  the  premises  as  a  home 
during  his  life-time;  that  he  died  when  the  child 
was  about  18  months  old,  leaving  it  as  his  only 
surviving  heir;  that  a  neighbor  was  then  ap- 
pointed guardian,  who  took  the  ohild  to  her  home, 
and  leased  the  premises,  using  the  rents  for  the 
support  of  the  child,  and  to  pay  the  taxes  on  the 
premises ;  that  about  three  years  afterwards  the 
general  creditors  of  the  estate  of  the  deceased 
sought  to  have  the  proceeds  arising  from  the  sale 
of  the  premises  applied  to  the  payment  of  their 
claims.  But  it  did  not  appear  that  there  was  a 
purpose  to  permanently  abandon  the  homestead, 
or  to  waive  the  homestead  right.  Held,  that 
these  facts  do  not,  of   themselves,  show  a  relin- 

Suishment  or  forfeiture  of  the  infant's  homestcod- 
Ight. 
iSyUaixiis  by  the  Court) 

Error  from  district  court,  Saline  coun- 
ty; S.  O.  Hinds,  Judge. 

B.  C.  Cranston,  for  plaintiff  lu  error. 
Oarver  &  Baud,  for  defendant  In  error. 

Johnston, J.  On NovemberlO,  1884,  Will- 
iam H.  Pettlt,  a  widower,  with  one  child 
about  one  year  old,  owned  and  resided 
upon  a  quarter  section  of  land  in  Saline 
county,  and  on  that  day  he  executed  and 
delivered  a  mortgage  upon  the  same.  He 
and  his  child,  whose  name  is  Leroy  Pettit, 
resided  upon  the  land  until  May  20, 1885, 
when  he  died  intestate,  leaving  Leroy  as 
bis  only  heir.  On  November  25, 1885,  Annie 
E.  Shirack  was  duly  appointed  guardian 
of  the  person  and  estate  of  the  minor,  and 
Immediately  qualifled,  and  entered  upon 
the  performance  of  her  duties  as  such 
guardian.  The  guardian  resides  with  her 
husband  on  a  farm  about  five  miles  dis- 
tant from  the  Pettlt  homestead,  and  Im- 
mediately after  the  death  of  Pettlt  she 
took  the  minor  child  to  her  own  home,  and 
since  that  time  she  has  had  control  of  the 
homestead,  leasing  the  same,  and  paying 
the  rents  towards  the  support  of  thechlld, 
and  paying  the  taxes  on  the  land,  so  far 
as  she  conld.  On  September  25,  1887,  a 
judgment  of  foreclosure  of  the  mortgage 
was  rendered,  and,  on  June  9,  1888,  the 
land  was  sold  to  satisfy  the  judgment, 
costs,  and  taxes  on  the  same,  for  the  sum 
of  f675.  The  sale  was  cuntirmed  on  June 
12, 1^,  when  it  was  found  that,  after  the 
payment  of  the  judgment,  taxes,  and 
costs,  there  remained  a  surplus  of  $390. 
The  estate  of  William  H.  Pettlt,  deceased, 
is  insolvent,  and  there  are  judgments  and 
allowances  against  the  same  in  the  pro- 
bate court,  of  Saline  county  of  more  than 
f390,  and  the  administrator  of  the  estate 


asks  that  this  surplus  be  paid  to  him,  and 
applied  to  the  payment  of  the  debts  of  the 
estate.  A  motion  was  made  by  the  guard- 
ian uf  the  minor,  asking  tbat  the  remain- 
der of  the  proceeds  of  the  sale  be  paid  to 
her  for  the  benefit  of  the  minor,  claiming 
that  the  property  was  a  homestead  which 
descended  to  I^roy,  as  the  only  heir,  and 
exempt  from  the  general  debts  of  the  es- 
tate. The  motion  was  submitted  to  the 
court  npun  an  agreed  statement  of  facts', 
but  the  court  overruled  the  same,  and 
made  an  order  directing  the  payment  of 
the  surplus  to  the  administrator,  to  be 
applied  on  the  debts  of  the  estate.  Thici 
ruling  is  assigned  as  error.  If  the  proper- 
ty was  and  is  impressed  with  the  home- 
stead character,  then  the  child  Is  entitled 
to  the  surplus  proceeds  of  the  sale,  instead 
of  the  general  creditors  of  the  deceased 
father.  The  facts  are  presented  here  in  the 
same  form  as  in  the  district  court,  and 
hence  we  are  not  concluded  by  the  finding 
thereon  of  that  court,  but  we  can  as  full^ 
examine  and  determine  the  question  ot 
law  arising  on  the  agreed  statement  of 
facts  as  can  the  district  court.  Rallwa.r 
Co.  V.  Butts,  7  Kan.  308.  From  the  facts 
presented,  there  can  be  no  question  that 
the  land  was  impressed  with  the  home- 
stead character  during  Pettit'a  life-time, 
as  there  was  actual  personal  occupancy 
by  himself  and  Infant  child  up  to  the  time 
of  his  death.  Does  the  fact  tbat  the  infant 
was  removed  to  the  home  of  a  neighbor 
for  a  period  of  about  two  years  before  the 
action  ot  foreclosure  was  begun  prejudice 
Its  statutory  right  of  exemption,  and  di- 
vest the  land  ot  its  homestead  character? 
The  infant  was  only  about  18  months  old 
at  the  6vatb  of  its  father,  and,  It  being 
the  only  remaining  member  of  the  family, 
an  nninterroptedand  continuona  personal 
occupancy  may  have  been  impracticable. 
Although  the  little  one  was  removed  to 
the  home  of  a  neighbor,  there  is  no  state- 
ment in  the  agreed  facts  that  It  was  either 
the  purpose  of  the  gnardl.inor  of  the  child 
(If  It  can  be  said  to  bave  an  intention)  to 
make  that  place  its  permanent  home,  or 
to  abandon  the  Pettit  property  as  a 
homestead.  It  is  true  tbat  continued  oc- 
cupation after  the  death  of  the  father  wax 
necessary,  in  order  to  preserve  the  home- 
stead to  the  orphan.  Gen.  St.  1889,  par. 
2593.  The  mle  requiring  actual  occupan- 
cy, however,  "does  not  apply  strictly.  In 
all  cases,  where  the  claim  is  made  by  the 
widow  or  minor  children  surviving  the 
owner  of  the  property  occupied  by  the 
owner  as  a  homestead  at  the  time  of  his 
death,  .\lthongh  it  -is  necessary  tbat 
there  should  have  been  sufficient  occupan- 
cy of  the  premises  by  tho  husband  or  fa- 
ther, prior  to  bis  decease,  to  impress  them 
with  the  homestead  character, — and  the 
object  of  the  law  is  to  preserve  the  rights 
of  the  survivors  to  the  property.  In  order 
that  they  may  occupy  it, — thecourta  are 
much  more  liberal  in  construing  the  pro- 
visions of  the  statute  bavin);  reference  to 
occupancy  by  the  widow  or  surviving 
minor  children."  Thomp.  Homest.  &  Ex. 
§  212.  In  Brinkerboff  v.  Everett,  38  III.  26.*;, 
where  both  parents  were  dead,  the  minor 
children  were  taken  from  the  homestead 
by  their  guardian  and  placed  In  the  homes 
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of  their  kindred,  and  the  premisee  were 
leased  by  the  guardian  for  tlie  benefit  of 
the  children,  they  havinK  no  other  tucana 
of  support.  It  was  held  that  such  a  re- 
mov^al  did  not  forfeit  the  homestead  right 
of  the  minors;  and  the  fact  that  the  prop- 
erty was  rented  by  the  guardian  for  their 
benefit  did  not  constitute  an  abandon- 
ment. See,  also,  Bhorer  v.  Broclcbage,  86 
Mo.  544;  Johnston  v.  Turner,  M  Ark.  280. 
There  was  no  declaration  of  a  purpose  to 
permanently  abandon  th3  homestead,  nor 
do  the  facts  show  a  design  on  the  part  of 
any  one  to  waive  the  homestead  right. 
A  mere  temporary  absence,  although  it 
may  be  prolonged  for  mouths,  or  years,  Is 
not  sufficient  to.  divest  the  homestead 
right;  and  the  factthst  the  premises  were 
rented  during  the  temporary  absence  is 
not,  of  itself,  sufflclAnt  to  destroy  the 
homestead  right.  Hlxon  v.  George,  18 
Kan.  253.  In  view  of  the  extreme  youth 
and  helpless  condition  of  the  minor,  and 
the  liberal  construction  which  should  be 
applied  In  such  eases,  we  conclude  that 
an  absence  not  shown  to  be  permanent 
win  not  constitute  a  relinquishment  or  for- 
feiture of  the  infant's  homestead  right. 
The  judgment  of  the  district  court  must 
therefore  be  reversed,  and  the  cause  re- 
manded, with  instructions  to  order  and 
award  the  surplus  proceeds  of  the  sale  to 
the  guardian,  for  the  benefit  of  the  minor. 
All  the  lustices  concurring. 


Bribk  et  al.  v.  Brinkman  et  ah 

(Supreme  Covirt  of  Kansas.    Nov.  8,  1890.) 

M0BTOA.OB  F0KBCLO.SCRB— JcDGMENT — Disposition 

OV  SCRPLUB. 

1.  The  omisaioD,  in  a  judi^ment  foreclosing  a 
real -estate  mortgai^e,  of  a  provision  directing 
what  disposition  shall  be  made  of  any  surplus  re- 
maining after  the  costs  and  liens  are  paid  from 
ttie  proceeds  of  the  sale  will  not  work  a  reversal 
of  the  judgment.  The  court  may,  upon  applica- 
tion after  judgment,  direct  the  payment  of  the 
surplus  to  any  party  entitled  thereto. 

3.  The  pleadings   examined   and   h^ld  to  be 
sufficient  to  sustain  the  judgment  that  was  ren- 
dered. 
{Syllabtis  by  the  Court.) 

Error  from  district  court.  Barton  coun- 
ts' ;  Ansel  R.  Clauk,  Judge. 

./.  D.  Larimer  and  ./.  V.  .McFarliind,  for 
plaintiffs  in  error.  DiOeiibacher  &  Banta, 
for  defendants  in  error. 

Johnston,  J.  This  was  an  action  to 
foreclose  a  i-eai-cstate  mortgage.  J.  V. 
Brinkman  alleged  in  his  petition  that  James 
and  .Jullen  Armstrong  e.xecutedtwo  notes, 
which  had  been  assigned  to  him,  and  on 
which  there  was  due  the  sum  of  $(i56,  and 
that  at  the  same  time  they  executed  a 
mortguge  on  a  quarter-section  of  land  In 
Barton  county,  to  secure  the  payment  of 
the  amount  due  on  the  notes,  which  mort- 
gage Js  set  out  at  length.  It  was  all3gcd 
that  the  defendants  John  Brier,  Deborah 
A.  Brier,  Joseph  Baseiey,  and  Sarah  Rase- 
ley  "are  the  present  owners  of  said  real  es- 
tate, subject,  however,  to  this  plaintiff's 
mortgage  lieu."  The  prayer  of  the  plain- 
tiff's petition  was  that  there  be  found  due 
to  him  on  the  notes  the  sum  of  9636,  and 
that  that  sum  be  declared  a  first  lien  upon 


the  premises;  that  said  premises  be  sold 
to  satisfy  the  lien ;  and  that  by  such  sale 
the  defendants  shall  be  cut  off  from  all 
right,  title,  and  Interest  in  and  to  the  prem- 
ises. In  the  answer  of  John  Brier,  be  ad- 
mitted that  he  was  the  owner  of  the  land, 
but  denied  all  other  allegations  in  the  pe- 
tition. The  other  defendants,  in  their  an- 
swers, disclaimed  any  interest  in  or  title 
to  the  land,  so  far  as  they  were  concerned. 
A  trial  was  had  by  the  court,  and  a  decree 
rendered,  in  which  It  was  found  that  John 
Brier  had  a  first  lien  upon  the  premises  for 
the  sum  of  965o.70,  and  that  the  plaintiff 
J.  v.  Brinkman  had  a  lien  upon  the  prem- 
ises, second  only  to  that  of  John  Brier,  for 
the  sum  of  $683.50.  The  premises  were  or- 
dered to  be  sold,  and  the  proceeds  applied 
— First,  to  the  payment  of  the  costs;  sec- 
ond, to  the  payment  rf  the  lien  of  John 
Brier ;  and,  third,  to  the  payment  of  the 
lien  of  the  plaintiff,— and  that  all  the  par- 
ties be  cut  off  by  such  sale  from  all  interest 
in  the  land.  The  plaintiffs  In  error  bring 
the  case  to  this  court  upon  the  transcript 
of  the  record,  andinsistthat  the  pleadings 
do  not  warrant  the  judgment  that  was 
entered  by  the  court.  As  no  evidence  is 
contained  in  the  record,  we  may  assume 
that  any  facts  competent  under  the  plead- 
ings, and  which  would  warrant  the  judg- 
ment, were  proven.  Counsel  for  Brinkman 
suggest  the  facts  to  have  been  that  the 
Armstrongs,  who  formerly  owned  the  land, 
executed  a  note  to  Brier,  and  secured  its 
payment  by  a  mortgage  upon  land.  Aft- 
erwards, the  Armstrongs  executed  another 
note  which  became  the  property  of  Brink- 
man,  and  secured  its  payment  by  a  second 
mortgageon  thcsameland.  Subsequently, 
Armstrong  and  wife  made  a  quitclaim 
deed  of  the  laud  to  Brier,  and,  when  Brink- 
man  brought  this  action  to  foreclose  his 
mortgage.  Brier  held  both  mortgage  and 
deed;  and  hence  the  allegations  concerning 
his  ownership.  We  think  the  pleadings 
warranted  proof  of  Brier's  mortgage  on 
the  land,  and  that  he  acquired  a  title  sub- 
Be<iuent  to  the  execution  of  the  Brinkman 
mortgage.  The  fact  that  the  mortgage 
which  he  held  was  declared  to  be  a  first 
lien.  Instead  of  having  the  Brinkman  mort- 
gage so  declared,  is  certainly  not  prej- 
udicial to  tile  interests  of  Brier.  In  this 
respect  Brinkman  has  more  reason  to  <>om- 
plain  than  the  plaintiffs  in  error.  Brier  is 
at  liberty  to  discharge  the  Brinkman  lien, 
and  to  redeem  Ids  laud,  and  il  he  isthepres- 
ent  owi)er,  and  the  land  is  sold  under  the 
decree,  he  would  beentitled  to  thesurplus, 
if  any  remains  after  the  costs  are  paid,  and 
liens  discharged.  The  fact  that  the  decree 
does  not  in  terms  provide  for  tlie  disposi- 
tion of  thesurplus  win  not  work  a  reversal 
of  the  judgment.  There  is  full  power  in 
the  district  court  upon  proper  motion  to 
direct  the  disposition  of  thesurplus,  and  it 
will  award  it  to  Brier  if  the  fact  is  as  has 
been  supposed.  The  state  of  the  record 
brought  here  is  such  that  we  can  only  ex- 
amine errors  apparent  upon  its  fkce,  and, 
having  done  so,  we  reach  the  conclusion 
that  the  pleadings  are  sufiBclent  to  sus- 
tain the  judgment  tliat  was  rendered,  and 
that  no  prejudicial  error  appears.  The 
judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Juatices  concurring. 
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UowEL.i>  et  ah  v.  Rkdlok. 

(Supreme  Court  of  Katigas.    Nov.  8,  1890.) 

ESTABUSBMENT  OF  HlQHWATS — PKTITIOX. 

Where  the  petition  tor  the  laying  out  of  a 
public  highway  presented  to  the  board  of  county 
conunissioners  shows  upon  its  face  that  more 
than  12  resident  householders  of  the  county  have 
signed  the  same,  and  the  journal  of  the  board  of 
county  commissioners  shows  that  the  board  made 
the  finding  "that  the  law  had  been  substaatially 
complied  with, "  and  ordered  the  road  to  be  laid 
out  in  accordance  with  the  petition  and  report  of 
the  viewers,  held,  that  it  cannot  be  said,  because 
there  is  not  embraced  in  the  Journal  of  the  i>ro- 
ceedings  of  the  board  any  statement  that  evi- 
dence was  offered  to  establish  the  allegations  of 
the  petition,  that  the  board  acted  without  Juris- 
diotion  or  authority. 
(Syllabus  by  the  Court) 

Error  from  dletrlct  court,  Crawford 
county ;  Geokoe  Cuandleh,  Judge. 

Ed.  Van  Gundy  and  B.  S.  Guitskilh  for 
plaintiffs  In  error.  John  T.  Voss,  for  de- 
fendant in  error. 

HOBTON,  C.  J.  On  May  3,  1886,  B.C. 
Bedlou  filed  bin  petition  in  error  in  the  dis- 
trict court  of  Cra  wford  county,  to  vacate 
an  order  of  the  board  of  county  comniiR- 
Hioners  of  that  county  locating  and  open- 
ing a  public  highway.  The  petition  in  er- 
ror alleged  that  the  board  of  county  com- 
missioners had  no  jurisdiction  of  the  mut- 
ter set  forth  in  the  record,  and  that  the  pe- 
tltlonfor  the  road  to  the  board  Was  wholly 
Insufficient  to  authorize  the  establishment 
of  a  public  highway.  Upon  the  bearing  of 
the  case,  the  district  conrt  found  error  in 
tlie  proceedinijs  of  the  board  of  county 
commissionerH,  and  reversed  the  proceed- 
ings relating  to  the  location  and  opening 
of  the  highway.  The  principal  petitioner 
(or  the  road  and  the  board  of  connty  com- 
misHioners  excepted,  and  bring  the  case 
nere  for  review. 

It  appears  from  the  record  that  on  Octo- 
ber 5, 1885,  there  was  filed  in  the  >llico  of 
■;he  county  clerk  of  Crawford  county,  ad- 
dressed to  the  board  of  county  commis- 
sioners of  that  county,  a  petition  signed 
L>y  more  than  12  resident  householdcis  ol 
the  county,  stating  that  the  public  con- 
venience reguli-ed  the  locating  of  a  county 
road.  The  petition  ;  peelHed  the  place  6* 
beginning  andtheplaco  of  the  termination 
of  the  road.  With  the  p.^titlon  a  suflficient 
bond  was  filed.  On  the  14th  day  of  Octo- 
ber, 1885,  the  petition  was  presented  and 
considered  by  the  board  of  county  com- 
misHionern.  The  board  approved  the 
bond,  and  made  a  finding  that  "  the  law 
bad  been  substantially  complied  with," 
and  appointed  viewers  to  meet  on  the  14th 
day  of  November,  1885,  and  proceed  to 
view  the  road.  Notice  was  served  upon 
B.  C.  RedUm  of  the  time  and  place  of  the 
meeting  of  the  viewers.  At  the  meeting  of 
the  viewers,  Redlon  presented  his  applica- 
tion for  91,000  damages  on  account  of  the 
location  of  the  road  through  his  premises. 
The  viewers  assessed  the  amount  of  bis 
damages  at  f 60.  Subsequently,  the  view- 
ers filed  their  report,  showing  that  the 
road  was  practicable,  and  recommended 
that  It  be  located  and  surveyed  as  called 
for  in  the  petition.  Tlie  viewers  al.90  re- 
ported tliat,  in  their  opinion,  the  eetab- 


Mflhment  of  the  road  was  a  public  neces- 
sity. At  the  meeting  of  the  board  of  coun- 
ty commissioners,  on  the  I4th  day  of  Jan- 
uary, 1886,  the  favorable  report  of  the 
viewers  was  fully  considered,  and,  as  It  ap- 
peared  that  proper  notices  and  advertise- 
ments bad  been  made  and  filed,  and  the 
board  being  satisfied  that  the  road  would 
be  of  public  utility ,  they  ordered  the  road  to 
be  established  and  surveyed,  and  a  plat 
thereof  to  be  recorded.  They  further  or- 
dered that  the  road  should  be  opened  for 
public  travel.  Ttiey  also  directed  that  a 
county  varrant  be  Issued  to  B.  C.  Redlon 
for  f60,  being  the  amount  of  damages  al- 
lowed him  by  the  viewers.  It  Is  some- 
what difficult  to  determine  upon  what 
ground  the  district  court  found  error  in 
the  proceedings  of  the  board  of  connty 
commissioners.  It  is  claimed,  however,  on 
the  part  of  the  petitioner  In  the  court  he- 
low  that  the  board  acted  without  juris- 
diction, because  It  does  not  appear  from 
the  record,  in  direct  terms,  that  the  com- 
missioners found  "the  petitloa  to  be  a  le- 
gal one.  "  The  board  did  make  the  finding 
"  that  the  law  had  been  substantially  com- 
piled with,"  and  also  made  the  finding. 
"  thatthe  road  would  be  of  public  utility. "' 
The  petition  recites  chat  "your  pptitloners 
are  resident  householders  of  Crawford 
tounty."  It  is  signed  by  15  persons.  The 
tecord  does  not  show  that  any  evidence, 
by  affidavit  or  otherwise,  was  offered  to 
the  board  of  connty  commis-si oners  show- 
ing that  the  persons  whose  names  were 
attached  to  the  petition  actually  signed 
the  same,  or  that  they  were  resident 
householders.  We  do  not  think  this  is 
necessary.  It  is  not  requisite  that  the  rec- 
ord of  the  board  of  county  commissioners 
should  embrace  the  evidence  offered  upon 
the  hearing  of  petitions  for  roads  or  other 
matters.  It  Is  sufficient  that  theneconl 
shows  that  the  commissioners  bad  juris- 
diction. The  petition  alleged  that  the 
Higners  are  resident  householders,  and  suf- 
ficient names  are  attached  to  thepetition; 
thereiore  we  cannot  say.  In  the  absence  of 
the  evidence,  that  the  board  acted  with- 
out jurisdiction,  or  that  they  i-eceived  no 
evidence  to  support  the  petition  presented. 
It  may  be  that  the  boai"d  of  county  com- 
missioners were  acquainted  with  all  the 
•"igncrs  of  the  petition,  and  knew  that  the 
facts  therein  alleged  were  true.  Even  If 
the  board  of  county  commissioners  acted 
strictly  as  a  court  In  laying  out  the  road, 
then  the  omlss.on  of  the  finding  "  that  the 
petition  was  a  legal  one"  would  not  be 
sufficient  to  compel  a  reversal  of  their  pro- 
ceedings. Leavenworth,  etc.,  K.Co.  v.  Com- 
missiouers  of  Douglas  Co.,  18  Kan.  169.  In 
this  case,  the  record  shows  that  there  wars 
a  general  finding,  and  that  "the law  had 
been  substanti 'illy  compiled  with."  This 
Ib  sufficient,  under  the  petition  presented, 
as  all  the  other  proce'-'dings  were  regular, 
upon  which  to  predicate  the  order  layinc 
out  the  road.  This  case  differs  from  Com- 
missioners V.  Muhlenbacker,  18  Kan.  128, 
because  in  that  case  the  petition  did  not 
show  that  any  of  the  signers  were  resident 
householder,  and  the  record  wholly  failed 
to  supply  the  fatal  defect.  Further,  in 
that  case,  Muhlenbacker  never  appeared 
before  the  board  of  county  coumlssioners 
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or  tho  vK^werB.  In  that  case,  no  jnriedlc- 
tlon  was  shown.  In  this  case,  the  petition 
nllegea  sulflclent  facts  to  give  the  board  of 
county  commissioners  Jurisdiction  to  iay 
out  and  open  the  road,  and  therefore  its 
jurisdiction  affirmatively  appears  from 
the  record.  We  have  considered  the  other 
objections  to  the  road,  but  do  not  perceive 
that  any  of  them  are  tenable.  The  judg- 
ment must  be  reversed,  and  cause  remand- 
»id  for  further  proceedings;  all  the  justices 
concurring. 


HuLiNG  V.  City  of  Topeka. 
(Supreme  Court  of  Karuas.    Nov.  8,  1890.) 

COKBTITnTIOKAI.  LXW — JCDICIAL  PoWEBS— EXTEN- 

sioir  OF  CiTT  Limits. 
"Section  1  of  chapter  99  of  the  Session  Laws 
ot  188?  is  constitutional  and  valid.  The  findingrs 
and  judgment  of  the  district  court,  made  by  vir- 
tue of  that  statute,  are  of  a  judicial  character, 
and  are  the  exercise  of  judicial  power. 
(SyVabus  by  &reen,  C.) 

Commissioners'  decision.  Error  from 
district  court,  Shawnee  county;  A.  H. 
Vance,  JudKc  pro  tern. 

Alden  a.  Huling,  pro  ae.  S.  B.  Jsenhart, 
for  defendant  in  error. 

Grekn,  C.  On  the  9t»i  day  of  December, 
1889,  the  city  council  of  Topeka  passed  an 
ordinance  annexing  a  large  number  of 
platted  and  unplatted  tracts  of  land  to 
the  city.  This  ordinance  was  approved 
by  the  mayor  on  the  10th  of  December, 
and  duly  published,  as  required  by  law. 
On  the  15th  day  ot  January,  1890,  the 
mayor  ot  the  city  presented  the  ordi- 
nance, accompanied  with  the  certificate  of 
the  city  clerk  and  affidavit  of  the  printer, 
showing  that  said  ordinance  had  been 
passed  and  published,  to  the  district 
conrt  of  Shawnee  county,  and  asked  that 
The  Bame  be  approved,  in  accordance  with 
section  1  ot  chapter  99 of  the  Session  Laws 
of  1887.  The  plaintiff  in  error  appeared 
in  court,  and  objected  to  the  approval  of 
said  ordinance,  and  assigned,  among  oth- 
er grounds,  that  the  court  had  no  juris- 
diction to  act  upon  said  ordinance.  The 
record  discloses  thefact  that  after  hearing 
ail  of  the  objections,  proofs,  and  evidence, 
the  court  took  the  matter  under  advise- 
ment until  the  following  day,  when  the 
following  findings  and  judgment  were 
made,  and  entered  of  record  :  "Thereupon 
this  cause  comes  on  fur  decision  and  ap- 
proval, it  having  been  heretofore  heard 
and  taken  under  advisement  by  the  court, 
and  the  conrt,  being  fully  advised  in  the 
premises,  finds:  First.  That  a  correct 
copy  of  the  above-described  ordinance  of 
said  city  ot  Topeka,— to-wit,  ordinance 
No.  1060,— duly  certified  by  the  clerk  ot 
said  city  under  its  seal,  also  affidavits 
Hhowing  the  publication  of  said  ordi- 
nance, have  all  been  properly  filed  with 
tlie  clerk  of  said  court,  as  provided  by 
law.  Second.  The  court  farther  finds  that 
none  of  said  tracts  of  nnplatted  territory 
described  In  said  ordinance  exceed  five 
acres,  and  that  said  ordinance  was  duly 
passed  by  the  mayor  and  councllmen  of 
said  city,  and  duly  approved  by  said  may- 
or, and  that  said  ordinance  was  duly  and 
properly  published   tor  the  time,  and  in 


the  manner,  as  required  by  law,  and  that 
said  ordinance  therefore  ought  to  be  in  all 
things  approved  by  the  court.  It  is  there- 
fore considered,  ordered,  and  adjudged  by 
the  court  that  the  said  ordinance  be  and 
the  same  is  hereby  entirely  and  in  all 
things  approved,  and  each  and  allot  the 
platted  and  unplatted  territory  set  out 
and  described  in  said  ordinance  is  hereby 
adjudged  to  be  duly  and  properly  taken 
into  and  added  to  the  city  of  Topeka,  and 
to  be,  in  all  respects,  and  for  all  manner 
and  purposes,  a  part  of  said  city. "  No 
evidence  was  introduced  upon  the  part  ot 
the  plaintiff  in  error.  A  number  of  errors 
are  assigned  by  the  plaintiff  In  error,  but 
we  think  they  are  all  covered  by  the  one 
controlling  question,  and  are  Included  in 
the  first  proposition  of  the  plaintiff  In  er- 
ror,— that  tho  provisions  of  section  1  ot 
chapter  99  of  the  Session  Laws  ot  1887  are 
unconstitutional  and  void.  This  question 
we  will  consider.  We  have  recently  been 
called  upon  to  pass  upon  a  similar  act, 
(section  1  of  chapter  69  of  the  Session 
Laws  of  1886,)  relating  to  the  annexation 
of  territory  to  cities  of  the  second  class,  in 
the  case  of  Callen  v.  City  of  Junction  CTty, 
43  Kan.  627,  23  Pac.  Rep.  652.  The  law 
was  upheld  in  the  case  ot  cities  ot  the  sec- 
ond class.  The  procedure  is  almost  the 
same.  In  the  case  of  cities  of  the  second 
class,  the  proposed  ordinance  is  prepared 
and  submitted  with  a  petition  to  the  dis- 
trict judge  of  the  county  in  which  the  city 
Is  pitnated,  having  first  been  pubtlslied  tor 
three  consecutive  weeks  in  some  newspa- 
per published  in  the  city.  Upon  the  pres- 
entation of  such  i)etition,  with  proof  ot 
notice,  he  shall  proceed  to  hear  testimony 
as  to  the  advisability  of  making  such  ad- 
dition ;  and  upon  such  hearing,  if  he  shall 
be  satisfied  that  the  adding  of  such  terri- 
tory to  the  city  will  be  to  its  Interest,  and 
will  caupe  no  manifest  injury  to  the  per- 
sons owning  real  estate  In  the  territory 
sought  to  be  added,  be  shall  so  find.  In 
the  case  ot  cities  of  the  first  claKH,  the  or- 
dinance Is  passed  by  theconncil,  and  with- 
in 20  days  thereafter  published.  Upon  the 
completion  of  the  publication,  the  mayor 
ot  the  city,  at  the  first  regnlar  term  of  the 
district  court  of  the  county  in  which  the 
city  is  situated,  commencing  20  days 
thereafter,  shall  present  to  the  court  a 
copy  ot  the  ordinance,  duly  certified  by 
the  clerk  ot  the  city,  under  seal,  and,  also, 
afildavltH  showing  that  tbeordinance  had 
been  published.  The  law  then  makes  It 
the  duty  of  the  court  to  determine  wheth- 
er said  publication  has  been  made  In  ac- 
cordance with  the  statute,  and  to  consid- 
er the  ordinance,  and,  by  its  judgment, 
either  approve,  disapprove,  or  modify, 
the  same,  first  hearing  all  objections,  if 
any,  and  proofs,  it  any,  offered  by  the  city 
or  persons  affected  by  said  ordinance. 
The  statute  requires  tliat  the  ordinance 
shall  be  published  In  the  official  paper, 
and,  when  publication  shall  have  been 
made,  the  chief  officer  of  the  city  shall, 
within  a  certain  time,  present  said  ordi- 
nance to  the  court,  with  proof  ot  publica- 
tion. This  publication  is  to  give  notice 
to  all  persons  interested  that  they  may 
have  a  hearing  upon  the  question  ot  the 
annexation  ot  the  territory.    The  statute 
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confers  the  power  npon  the  conrt  to  first 
hear  all  objections  offered  by  the  city,  or 
persons  affected  by  the  ordinance,  and 
then  approve,  disapprove,  or  modify  the 
same.  It  would  seem  that  this  brings 
this  case  within  the  rule  established  In 
the  case  of  Callen  v.  City  of  Junction  City, 
supra.  The  court  said  In  that  case:  "The 
judge  has  power,  after  such  a  hearing,  to 
approve,  disapprove,  or  modify  the  pro- 
posed ordinance,  and  to  make  findings 
which,  In  eff'-ct,  control  the  extension  of 
the  limits  of  the  city.  It  would  seem  that, 
by  its  terras,  the  section  in  question  does 
not  require  the  Judge  to  perform  any  oth- 
er dnty  than  one  purely  judicial  in  its 
character."  In  the  case  of  cities  of  the 
first  class,  the  court  has  the  power,  by  Its 
judgment,  either  to  approve,  disapprove, 
or  modify  the  ordinance,  after  hearing  all 
objections  made  by  persons  affected  by 
said  ordinance.  The  legislature  has  de- 
clared how  the  corporate  limits  of  a  city 
may  be  extended  by  the  passage  and 
pabllcation  of  an  ordinance.  This  ordi- 
nance, to  be  operative,  must  be  examined 
by  the  court.  Objections  may  be  made, 
proofs  heard,  and  the  ordinance  may  be 
approved  or  rejected.  We  think  the  au- 
thority conferred  upon  the  court  Is  in  the 
nature  of  judicial  power.  The  case  is  so 
nearly  analogous  to  the  case  of  Callen  v. 
City  of  Junction  City,  snpra,  that  we  are 
constrained  to  hold,  under  the  authority 
oJ  that  case,  that  the  statute  is  valid.  It 
Is  recommended  that  the  judgment  be 
affirmed. 

Pek  Curiam.    It  is  so  ordered ;  all  the 
justices  concurring. 


Abbey  v.  Loko  et  ah 

(Supreme  Court  of  Kantnii.    Nov.  8,  1890.) 

Stockholdeh's  Liabilitt  for  CoRroRATE  Debts 
— Set-Ofk — Costs. 

1.  In  a  proceeding  by  a  creditor  of  a  corpora- 
tion against  a  stockholder  thereof,  under  a  stat- 
ute making  the  stockholder  liable  to  the  cred- 
itor for  the  amount  of  his  stook,  in  addition  to 
any  sam  due  thereon,  said  stockholder  cannot 
inircbase  claims  against  the  corporation  at  a  dis- 
count, and  then  set  them  off  against  his  liability 
at  their  face  value.  He  can  only  set  off  such 
claims,  in  discbarge  of  his  liability,  to  the 
amount  actually  paid  by  him  therefor. 

2.  In  such  a  proceeding,  if  the  stockholder 
contest  his  liability,  and  the  contest  is  decided 
against  him,  it  is  not  error  to  tax  the  cost  of  such 
proceeding  against  him. 

(.9yll€Um8  by  Strang,  O.) 

Comraisslonei-s'  decision.  Error  from 
district  conrt.  Republic  county ;  E.  Hutch- 
iNso.x,  Judge. 

W.  T.  DUIoaJor  plfilntW  in  error.  Cald- 
well, Ellis  &  Cook,  for  defendants  in  error. 

Strang,  C.  This  proceeding  was  begun 
by  the  defendants  in  error  In  the  district 
court  of  Republic  county  to  obtain  an  or- 
der for  an  execution  against  the  property 
of  Orrin  Abbey,  as  a  stockholder  in  the 
Republic  County  Co-operative  .Association, 
a  corporation,  against  which  the  defend- 
ants had  a  judgment.  December  23d  the 
defendants  filed  in  the  district  court  of 
Republic  county,  Kan.,  a  motion  asking 
on  order  directing  an  execution  to  issue 


against  the  property  of  the  plaintiff  as  a 
stockholder  in  said  corporation,  to  satisfy 
a  judgment  in  theirfavor  against  said  cor- 
poration. December  24,  1887,  notice  of 
said  motion  was  served  upon  the  plaintiff. 
June  1,  1888,  the  motion  was  heard  and 
allowed  by  theconrt,  and  execution  award- 
ed in  the  sum  of  91:19.65,  and  costs  of  the 
proceeding  taxed  at  f2.10.  The  defend- 
ants objected  to  the  allowance  of  the  or- 
der, and  excepted,  and  moved  the  court 
to  set  said  order  aside  and  grant  a  new 
heating,  which  motion  was  overruled,  and 
exception  allowed.  The  plaintiff  asks  to 
have  the  order  of  the  district  court  allow- 
ing execution  to  issue  reversed,  because — 
First,  the  order  is  contrary  to  the  evi- 
dence;  second,  Ib  contrary  to  law;  third, 
conrt  erred  in  taxing  the  costs  of  the  pro- 
ceeding against  the  plaintiff  in  error.  The 
undifiputed  evidence  shows  that  "the  Re- 
public County  Co-operative  Association 
Patrons  of  Husbandry  was  at  the  time 
this  proceeding  was  began  a  corporation 
organizedforotherthan  railway,  religious, 
or  charitable  purposes.  That  the  defend- 
ants had  a  judgment ajralnst  said  corpora- 
tion, upon  which  there  was  $201.80  due 
and  unpaid.  That  the  plaintiff  was  a 
stockholder  in  said  corporation,  owning 
stock  to  the  amount  of  f250,  par  value. 
That  execution  had  Issued  upon  the  judg- 
ment of  the  defendants  against  said  cor- 
poration, and  been  returned  by  the  sheriff, 
with  an  Indorsement  thereon  tliat  he  had 
made  diligent  search,  and  could  find  no 
property  of  any  kind  belonging  to  said 
corporation  defendant  on  which  to  levy 
the  execution.  That  the  corporation 
owe<I  other  creditors  the  following  sums: 
C.  R.  Barnes  Milling  Company,  f  1.1.5.97; 
Samuel  Bliss,  f 8.29;  D.  H.  Salllnger,  f33.- 
99;  Chase  Bros.,  f  85.21;  Inglehart,  Win- 
ning &  Co..  f36.46.  That  each  of  said 
claims  had  in  fact  been  assigned  to  W.  T. 
Dillon,  and  that  W.  T.  Dillon  had  upon 
the  back  of  each  of  said  assignments  re- 
ceipted to  the  plaintiff  the  amount  as- 
signed. It  Is  agreed  that  the  claims  as- 
signed to  Dillon,  and  by  him  receipted  to 
the  plaintiff,  were  purchased  by  Dillon  for 
less  than  their  face  value,  and  that  the  full 
sum  paid  therefor  was  f  110.  It  is  admit- 
ted that  there  were  other  responsible 
stockholders  of  said  corporation  from 
whom  the  claim  of  the  defendants  could 
be  made.  The  record  shows  that  Dillon 
was  the  attorney  of  the  plaintiff  in  this 
proceeding,  and  employed  by  him  to  look 
after  his  interest  as  a  stockholder  in  said 
corporation,  at  the  time  that  Dillon  pur- 
chased and  took  the  assignment  of  the 
claims  receipted  by  him  to  the  plaintiff. 

The  disputed  question  of  fact  In  the  case 
is,  was  Dillon  acting  for  the  plaintiff  In 
purchasing  the  claims  assigned  to  him, 
(Dillon,)  and  therefore  took  them  for  the 
plaintiff,  notwithstanding  he  took  the  as- 
signments In  his  own  name;  or  was  he 
acting  for  himself,  without  any  under- 
standing with  the  plaintiff,  and  independ- 
ent of  him?  This  question  the  trial  court 
resolved  against  the  plaintiff,  holding  that 
Dillon  was  acting  for  him,  as  his  agent, 
in  purchasing  the  claims  assigned  to  Dil- 
lon, and  by  him  receipted  to  the  plaintiff. 
ThiB  iB  the  rnllng  complained  of  In  the  first 
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asBlgnment  of  error.  A  carefal  examina- 
tion of  the  evidenceof  the  plaintiff  and  Mr. 
Dillon  Batiafles  us  that  tbo  court  below 
was  Justified  in  its  conclusion  that  Dillon 
acted  for  the  plaintiff  in  purchasing  claims 
against  the  corporation.  The  character 
of  the  evidence  leads  Irresistibly  to  that 
conclusion.  Dillon  was  plaintiff's  at- 
torney, and  bad  advised  him  in  relation 
to  his  liability  as  a  stockholder  in  said 
corporation  before  the  motion  in  this  pro- 
ceeding was  filed ;  had  tallied  with  plain- 
tiff about  the  effect  of  plaintiff's  purchase 
of  claims  against  the  corporation  at  less 
than  their  face  value.  When  be  purchased 
the  claims,  though  he  tooic  an  assigniuent 
of  them  in  bis  own  name,  he  bought  them 
with  the  plaintiff's  money.  It  is  true,  he 
says,  he  borrowed  the  money  of  the  plain- 
tiff, but  all  the  evidence  taken  together 
upon  that  subject  hardly  supports  that 
theory,  but,  on  the  contrary,  shows  that 
the  plaintiff,  having  been  Informed  by  Mr. 
Dillon  that  it  was  at  least  doubtful  wheth- 
er, if  be  (the  plaintiff)  purchased  claims 
against  the  corporation  at  a  discount,  he 
could  claim  credit  for  their  face  value,  ar- 
ranged with  Dillon  to  furnish  him  (Dillon) 
with  the  money  to  buy  the  claims,  with 
the  understanding  that  Dillon  should  take 
assignments  of  the  claims  to  himself,  and 
receipt  them  to  the  plaintiff.  The  trial 
court  beard  the  evidence,  and  came  to  this 
conclusion,  and  we  are  unable  to  arrive 
at  any  different  understanding  from  the 
evidence  as  it  appears  in  the  record.  The 
plaintiff,  therefore,  so  far  as  the  further 
consideration  of  this  case  Is  concerned, 
purchased  claims  against  the  corporation 
of  which  he  was  a  member,  amounting, 
as  per  face  value,  to  f  249.70,  at  a  discount, 
paying  therefor  the  sum  of  9110. 

The  further  question  In  this  case,  there- 
fore. Is,  can  a  stockholder  In  a  corporation 
like  this  purchase  claims  against  the  cor- 
poration at  a  discount,  and  then  obtain 
credit  for  them  at  their  face  value,  in  sat- 
isfaction of  his  liability  as  a  stockholder 
to  creditors  of  the  corporation  ?  We  think 
not.  The  statute  creating  a  liability  on 
the  part  of  the  stockholder  guaranties  to 
the  creditor  of  a  corporation  a  trust  fund 
in  the  hands  of  the  stockholders,  liable  for 
the  ultimate  payment  of  the  corporation 
debts.  The  law  says:  Tou  may  com  bine 
your  capital,  create  a  corporation,  relieve 
yourselves  of  the  common-law  liability  of 
copartners,  and  obtain  the  many  other 
advantages  growing  out  of  corporate  ex- 
istence; but  as  a  protection  to  the  public, 
in  lieu  of  the  partnership  liability  you  es- 
cape.you  shall  be  held,  not  only  liable  to 
the  corporation  and  creditors  for  the  full 
amount  of  your  stock  subscribed,  but,  to 
guaranty  further  protection  to  creditors 
of  the  corporation,  you  shall,  if  the  corpo- 
ration itself  becomes  insolvent, be  charged 
with  a  further  liability  to  such  creditors, 
equal  to  the  amount  of  your  stock  in  the 
eorporation.  This  liability  may  be  dis- 
charged by  payment  on  execution  Issued 
pursuant  to  the  statute,  as  In  this  case. 
The  authorities  also  bold,  as  a  matter  of 
equity,  that  such  liability  may  be  dls- 
cliarged  by  a  voluntary  payment  by  the 
stockholder  in  good  faith  of  the  Just  debts 
of  the  corporation  equal  to  the  amount 


of  the  stock  held  by  him  In  the  corpora- 
tion. This  method  of  discharge  from  lia- 
bility has  its  origin  In,  and  is  based  en- 
tirely upon,  equity.  It  being  held  that,  as 
no  one  creditor  has  any  exclusive  right 
to  the  fund  in  the  bands  of  any  individual 
stockholder  before  execution  issues,  the 
voluntary  and  bona  tide  payment  in  good 
faith  of  a  Just  debt  of  the  corporation 
equal  to  the  amount  of  stock  held  by  a 
stockholder  is  In  equity  equivalent  to  the 
payment  of  so  much  on  an  execution  is- 
sued under  the  statute;  but,  as  this  meth- 
od of  discharge  depends  upon  equity  for 
Its  existence,  the  voluntary  payment,  to 
operate  as  a  discharge,  must  be  a  bona 
Sde  payment  of  a  just  debt,  and  made  It. 
good  faith.  "A  stockholder  who  has  vol- 
untarily paid  corporate  debts  to  the  full 
extent  of  his  statutory  liability  is  enti- 
tled to  set  up  that  fact ;  and,  when  such 
a  payment  was  bonn  Sde,\t  is  a  bar  to  an 
action  to  collect  any  further  amount." 
Cook, Stocks.  §227  (c.)  "A  stockholder  who 
Is  Individually  liable  to  the  amount  of  bis 
stock  in  fa  vor  of  creditors  of  his  corpora- 
tion may  discharge  such  liability  by  the 
payment  In  good  faith  of  the  amount  of 
the  same  to  any  creditor  who  is  not  also 
a  stockholder;  but  he  cannot  discharge 
It  by  buying  up  debts  owing  by  the  cor- 
poration equal  In  amount  to  bis  liability 
at  a  discount.  In  such  case,  if  he  retain 
such  Indebtedness  so  purchased  by  him, 
he  can  only  claim  a  discharge  for  the  act- 
ual sum  paid  by  him  for  the  same. "  Thomp- 
son V.  Meisser,  108  111.  369.  If  any  but  a 
boDM  Ode  payment  in  good  faith  by  a 
stockholder  were  allowed,  stockholders  of 
a  corporation,  who  would  know  of  the  In- 
solvency of  their  corporation  in  advance 
of  creditors,  would  be  able,  by  a  little 
sharp  practice,  to  rid  themselves  to  a 
large  extent  of  liability  by  purchasing 
claims  against  the  corporation  at  a  dis- 
count, and  thus  rob  creditors  of  a  like 
amount  of  the  protection  guarantied  them 
by  statute.  This  plan  of  discharge  would 
also  be  against  public  policy,  as  tending 
to  destroy  public  confidence  in  corpora^ 
tlons.  Lingle  v.  Insurance  Co.,  45  Mo.  109. 
"In  an  action  to  charge  a  stockholder 
with  a  corporate  debt,  defendant  cannot 
set  up  as  a  defense  that  he  has  purchased 
Judgments  against  the  corporation  aggre- 
gating the  amount  of  his  llnbility,  with- 
out showing  that  he  paid  for  the  Judg- 
ments the  full  amount  forwhich  they  were 
recovered."  Bulkley  v.  Whitcomb,  1  N. 
Y.  Supp.748.  "NorwIU  a  shareholder  who 
Ijas  employed  an  agent  to  buy  up  claims 
at  a  discount,  and  then  confeRsed  Judg- 
ment in  favor  of  the  agent,  be  permitted 
to  plead  such  Judgment  in  bar  of  an  ac- 
tion by  another  creditor."  Manville  v. 
Karst,  16  Fed.  Rep.  176.  "Payment  of  the 
Judgment  at  a  discount  is  no  exhaustion 
of  the  liability,  though  the  Judgments  at 
full  value  would  have  exhausted  It." 
Kunkelman  v.  Bentchler,  15  111.  App.  271. 
"Neither  may  a  shareholder  himself  buy 
any  claims  at  a  discount,  and  set  them 
off  at  their  face  value,  in  an  action  to  en- 
force his  statutory llabilityto  creditors." 
Gauch  V.  Harrison,  12  111.  App.  459;  Devea 
V.  Phelps,  34  Barb.  224;  Balch  v.  Wilson, 
25  Minn.  299;  Smith  v.  Mosby.SHelsk.  601. 
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The  plalDtttf  complains  that  the  cost  ol 
the  proceeding  in  the  district  court  waa 
taxed  to  him.  If,  when  notice  was  nerved 
on  him,  he  had  paid  the  plalntlffn below  the 
amount  of  his  liability,  he  probably  should 
not  have  been  required  to  pay  any  cost. 
But  when  he  went  Into  the  district  court, 
and  contestad  the  right  of  the  plaintiff  be- 
low to  recover  from  him,  and  the  matter 
was  decided  against  him  In  that  contest. 
It  was  proper,  we  think,  to  tax  the  cost 
of  such  proceeding  against  him.  For  the 
reasons  above  given,  It  Is  recommended 
that  the  Judgment  of  the  district  court  be 
afHrmed. 

Pbr  Ccbiam.  It  l8  BO  ordered;  all  the 
Justices  concurring. 


City  of  Lawbr.nce  v.  Monbob. 

{Supreme  Court  of  Kangai.    Nov.  8,  1890.) 

Municipal   Ordinamox  —  Rboulatiko    Sale    op 

CiDEK— CONSTITCTIOJSAl,  LaW  —  INSTRUCTIONS — 

Appeal. 
1.  A  city  ordinance  regrulstinK  the  sale  of 
cider  trbioh  is  not  intoxicating  by  prohibiting 
its  sale  in  less  qaantities  than  a  gallon,  and  for- 
bidding the  drinking  of  the  same  at  the  place  of 
sale,  violates  no  private  right,  and  does  not  un- 
reasonably restrain  trade;  and  the  legislative 
power  given  to  city  councils  "to  enact  and  make 
all  such  ordinances,  by-laws,  rules,  and  regula- 
tions not  incoDslstent  with  the  laws  of  the  state 
«8  may  be  expedient  for  maintaining  the  peace, 
good  government,  and  welfare  of  the  city,  and  its 
trade  and  commerce, "  is  sul&clent  authority  for 
the  enactment  of  such  an  ordinance. 

3.  An  Instruction  authorizing  the  Jury  to  con- 
Tict  the  defendant  for  a  sale  made  at  any  time 
within  two  years  prior  to  the  beginning  of  the 
prosecution,  when  the  ordinance  had  not  been  in 
force  only  about  six  months  prior  to  that  time, 
was  improper;  but,  as  the  only  evidence  given 
against  the  defendant  was  of  a  sale  made  subse- 
quent to  the  passage  of  the  ordinanoe,  the  error 
was  immaterial. 

3.  The  objection  made  upon  appeal  in  the  dis- 
trict court  that  the  complaint  was  verified  only 
upon  information  and  belief  was  waived  by  the 
conduct  of  the  defendant,  who  pleaded  "not 
guilty, "  and  went  to  trial  in  the  police  court 
without  objection  to  the  complaint  or  warrant. 

(.Syllabus  by  the  Court.) 

Appeal  from  district  court,  Douglas  coun- 
ty; A.  W.  Benson,  Judge. 

•S'.  C.  Russell,  for  appellant.  W.  C. 
Spao/fler,  tor  appellee. 

JouxsTON,  J.  William  Monroe  was  con- 
victed In  the  police  court  of  the  city  of 
Lawrencefor  sellin^cider  In  less  quantities 
than  one  gallon,  contrary  to  an  ordinance 
of  the  city.  He  appealed  to  the  district 
court,  where  another  trial  and  conviction 
followed.  The  judgment  of  the  court  whs 
that  he  pay  a  fine  of  f  50,  and  the  costs  of 
the  prosecution,  from  which  judgment  he 
appeals  to  this  court,  and  InalHts  that  the 
ordinance  under  which  he  was  prosecutefl 
and  convicted  is  Invalid.  It  provides  that 
"no  person  shall  in  this  city  barter  sell, 
or  giveaway  cider  In  less  quantities  than 
one  gallon,  or  permit  or  allow  the  same  to 
be  drank  at  any  store,  stand,  or  other 
place  of  sale.  Any  person  violating  any 
ol  the  provisions  of  this  ordinance  shall  be 
deemed  guilty  of  a  misdemeanor,  and  fined 
in  any  sum  not  less  than  $10  nor  greater 


than  9100. "  The  appellant  contends  that 
elder  Ib  a  harmlesfi  and  wholesome  drink, 
and  that  the  restriction  upon  Its  sale  Is 
unreasonable,  and  unln  wful  restraint  of 
trade, in  contravention  of  acommon  right, 
and  is  therefore  unconstitutional.  The 
ordinance  was  manifestly  not  enacted  In 
pursuance  of  the  prohibitory  law,  nor  for 
the  rcgalatlon  of  the  sale  of  Intoxicating 
liquors.  The  ordinance  Inferentlally  per- 
mits the  sale  of  elder  in  quantities  of  a  gal- 
lon or  more,  and  the  penalty  for  Its  viola- 
tion may  be  flO,  without  Imprisonment. 
These  provisions  are  not  consonant  with 
the  law  prohibiting  and  punishing  thd  nn- 
law^ful  sale  ot  intoxicating  liquors,  and 
hence  we  must Inferthattheordlnance  was 
passed  for  the  purpose  of  controlling  the 
sale  and  disposition  of  cider  that  was  not 
intoxicating.  It  will  be  observed  that  the 
ordinance  regulates  rather  than  prohibits 
the  sale  ot  elder,  and  the  legislative  power 
to  regulate  the  sale  ol  an  article  or  liquid, 
which  in  some  stages  Is  harmless,  and  in 
others  hurtful.  Is  no  longer  open  to  ques- 
tion. The  juice  of  apples  quickly  changes 
from  fresh  to  hard  elder,  and  hard  elder  is 
presumptively  not  only  a  fermented,  but 
an  Intoxicating  liquor.  State  v.  Shaefer, 
44  Kan. — ,  ante.  92.  It  Is  difficult  to  show 
when  the  change  occurs,  and  when  It 
reaches  such  a  stage  as  will  produce  Intox- 
ication. It  may  have  been  thought  that 
the  drinking  of  cider  might  foster  a  taste 
for  strong  liquors,  and  that,  if  tlie  unre- 
stricted sale  of  elder  by  the  glass  was  per- 
mitted,the  oHlcers  might  be  easily  deceived 
as  to  the  character  of  the  drinks  sold,  and 
that  a  tlppllng-shop  might  be  carried  on 
under  the  guise  of  a  place  to  sell  elder.  In 
the  Interest  of  the  health  of  the  people,  and 
the  peace  and  good  order  of  the  communi- 
ties, It  was  deemed  wise  to  regulate  the 
traffic.  To  sell  It  by  the  glass,  and  allow 
It  to  be  drank  npon  the  premises  whore 
sold,  was  deemed  to  be  subversive  of  good 
order,  and  dangerous  to  the  health  and 
morals  of  the  people,  and  hence  they  Im- 
posed a  regulation  that  It  should  not  bo 
sold  In  lees  quantities  than  onegallon,and 
should  not  be  drank  at  the  place  of  sale. 
Such  a  regulation  violates  no  private  right, 
and  does  not  unreasonably  or  Improperly 
restrain  trade.  Powell  v.  Com.,  127  U.  S. 
678,  8  Sup.  Ct.Rep.  992, 1257;  Stokes  v.  City 
of  New  York,  14  Wend. 88;  Alobile  v.Yullle, 
3  Ala.  137;  State  v.  Campbell.  13  Atl.  Rep. 
585,  and  note.  The  principal  contention, 
however,  'Is  that  the  power  to  regulate  the 
Hale  was  not  conferred  on  the  city  council. 
There  Is  no  provision  of  statute  directly 
authorising  the  enactment  of  such  an  or- 
dinance, but  the  legislature,  after  confer- 
ring power  to  pass  ordinances  for  certain 
Hi>eciflc  purposes,  authorizes  city  councils 
"to  enact  and  make  all  such  ordinances, 
by-laws,  rules,  and  regulations  not  incon- 
sistent with  the  laws  of  the  state,  as  may 
be  expedient  for  maintaining  the  peace, 
good  government,  and  welfare  of  the  city, 
and  its  trade  and  commerce."  Gen.  St. 
1889,  par.  824.  The  same  section  of  the 
stature  provides  that  the  ordinances  passed 
In  pursuance  of  this  authority  shall  be  en- 
forced by  suitable  penalties,  therein  pre- 
scribed. The  ordinance  under  considera- 
tion is  not  repugnant  to  the  constitution 
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OP  laws  of  the  state,  and,  as  we  have  seen, 
tho  regulation  of  the  same  is  neither  un- 
reasonable nor  unjust.  Every  statute  of 
the  state  shows  the  solicitude  of  the  law 
to  protect  the  health  and  morals  of  the 
people,  and  preserve  the  peace  and  good 
order  of  thacoinmnnltles;  audit  is  mani- 
fest that  the  legislature  intended  that  am- 
ple authority  should  be  conferred,  either 
by  express  grant  or  by  virtue  of  the  gen- 
eral powers  to  carry  out  this  purpose.  In- 
stead of  specifically  defining  every  regula- 
tion which  might  be  necessary  to  the 
health,  safety,  peace,  and  convenience  of 
the  public,  the  legislature  enacted  the  gen- 
eral welfare  clause;  audit  seems  touathat 
It  furnished  sufficient  authority  for  the 
council  to  pass  an  ordinance  so  clearly  in 
the  interest  of  peace,  good  order,  and 
health  as  the  one  in  question.  The  general 
welfare  clause  has  been  held  to  confer 
power  upon  the  city  council  to  prohibit 
the  keeping  open  o'  stoi-es,  shops,  and 
other  places  of  business  on  Sunday.  City 
of  St.  Louis  V.  CafJerata,  24  Mo.  94.  Under 
the  same  general  power  an  ordinance  to 
prevent  the  keeping  of  aba  wdy-house  was 
held  to  be  valid.  State  v.  Williams.  11  S. 
C.  288.  Under  a  similar  power  it  was  held 
that  the  council  might  by  ordinance  pro- 
hibit saloons,  restaurants,  and  other 
places  of  public  entertainment,  to  be  kept 
open  after  10  o'clock  at  night.  State  v. 
Freeman,  38  N.  H.  426.  The  establishment 
of  a  by-law,  imposing  a  penalty  for  muti- 
lating any  ornamental  tree  planted  in  any 
of  the  streets  or  public  places  of  the  city, 
was  held  to  be  within  the  authority  au- 
thoriziDg  the  passage  of  such  ordinances 
as  "  shall  be  nt^edf  ul  to  the  good  order  of 
the  city. "  State  v.  Merrill,  37  Me.  329.  It 
has  been  held  that  an  incorporated  city, 
having  the  power  to  make  regulations 
which  may  be  necessary  or  expedient  for 
the  promotion  of  health,  or  the  suppres- 
sion of  disease,  has  the  right  to  require 
sellers  of  meats  to  take  out  a  license,  (Kins- 
ley V.  City  of  riiicago,  124  Hi.  359, 16  N.  E. 
Bep.  260;)  ana  it  has  also  been  held  under 
thogeneral  welfareclausethat  amunicipal- 
ity  might  fix  the  time  or  places  of  holding 
public  marketsfor  the  sale  of  food,  (Wart- 
man  V.  City  orPhilailelphia,.33  Pa. St. 202.) 
See,  also,  upon  the  same  subject,  Williams 
V.Augusta.  4  Ga.  509;  In  re  Yick  Wo,  68 
Cal.  294,  9  Pac.  Rep.  139;  Oty  of  St.  Louis 
V.  Schoenbusch,  »5  Mo.  618,  8  S.  W.  Rep. 
791;  Mayor,  etc.,  v.  Williams,  15  N.  Y.  502; 
State  V.  Welch.  36  Conn.  215;  Com.  v.  Mc- 
Catferty,  14  N.  E.  Rep.45.S;  Com.  v.  Davis,  4 
N.  E.  Rep.  577;  1  Dill.  Mun. Corp.  (4th  Ed.) 
§§  3'Jt$-407.  Both  of  the  objections  to  the 
validity  of  the  ordinance  must  be  over- 
ruled. 

It  is  next  insisted  that  the  court  erred 
In  charging  the  jury  that,  "in  order  to  find 
the  defoi'idant  guilty, you  must  besatisfled 
from  the  evidence  beyond  reasonable  doubt 
that  in  the  city  of  Lawrence  about  the 
time  charged,  and  within  two  years  next 
before  the  22d  day  of  February.  1890,  the 
defendant  sold  cider  to  witness  Babbitt  in 
less  quantities  than  a  gallon,  to-wit,  by 
the  glass. "  The  complaint  was  made  on 
the  22d  da.v  of  February,  1890,  charging  that 
the  sale  was  made  on  the  previous  day. 
but  it  appears  that  the  ordinance  alleged 


to  have  been  violated  was  not  enacted  un- 
til June  8,  1889,  and  hence  the  direction  of 
thect)urt  permitting  a  conviction  for  a 
sale  to  Babbitt  prior  to  that  time  was  im- 
proper. This  inadvertent  statementof  the 
court,  however,  could  not  have  prejudiced 
the  appellant.  The  only  evidence  of  a  sale 
wasthatgiven  by  Babbitt,  whosta  ted  that 
he  purchased  cider  from  Monroe  within  a 
week  prior  to  the  2l8t  day  of  February, 
1890.  and  that  he  came  to  the  city  of  Law- 
rence about  the  1st  of  January,  1890.  The 
error  was  therefore  Immaterial,  and  fur- 
nishes no  ground  for  a  reversal. 

It  is  finally  urged  that,  as  thecomplaint 
was  verified  only  upon  information  and 
belief,  it  was  insuflficlent  to  authorize  the 
issuance  of  a  warrant.  This  objection 
was  not  made  until  the  case  bad  reached 
the  district  court.  He  was  arrested  and 
taken  before  the  police  court,  where  he  en- 
tered a  plea  of  "  notguilty, "  which  was  fol- 
lowed by  a  trial  and  a  conviction,  and  no 
objection  upon  this  ground  was  made  un- 
til after  the  appeal  had  been  taken.  Even 
if  it  were  true  that  the  complaint  was 
verified  only  upon  information  and  belief, 
the  defendant  has  waived  that  defect  by 
the  course  be  has  taken.    State  v.  Allison, 

44  Kan. ,  ante,  964.   Thejudgmentof  the 

district  court  will  be  affirmed.  All  the  jus- 
tices concurring. 


DuDi-ET  V.  Shaw  e*  al. 
(Supreme  Court  of  Kangas.    Nov.  8, 1890.) 

CONVETASCE  OV  HOUESTEAS. 

Joint  consent  by  the  husband  and  wife  to 
the  alienation  of  the  homestead  .leed  not  necessa- 
rily be  expressed  in  writing,  to  fulfill  tbe  consti- 
tutional requirement.  Filcber  v.  Railroad  Co., 
8S  Kan.  516,  16  Pac.  Rep.  945,  followed. 
(SyllcUms  by  Oreen,  C.) 

Commissioners'  decision.  Error  fr<»m 
district  court,  Dickinson  county;  M.  B. 
NiCHoiJiON,  Judge. 

J.  H.  Miiban,  for  plaintiff  in  error. 
Stambaugfi,  Hurd  &  Dewey,  for  defend- 
ants in  error. 

Grben,  C.  The  plaintiff  below  com- 
menced a  suit  in  ejectment  to  recover  the 
S.  %  of  the  N.  W.  %  of  section  22,  in  town- 
ship 14  S.,  range  3  E.,ln  Dickinson  county. 
The  defendant  Charles  M.  Shaw  filed  an 
answer— /<'/«!{,  denying  the  allegation  of 
the  petition  ;  second,  denying  that  plain- 
tiff had  any  title  to  said  land  ;  and,  for  a 
third  count,  alleged:  "Said  defendant  fur- 
ther answering  says  that,  on  and  before 
the  18th  day  of  Jul.v,  1885,  one  James  Me- 
Intyre  and  Anna  Mclntyre  were  lawfully 
married  to  each  other,  and  occupied  the 
premises  described  in  said  plaintiff's  peti- 
tion, with  their  minor  children,  as  a  home- 
stead, and  so  continued  to  occupy  said 
premises  as  a  homestead  until  the  Ist 
day  of  May,  1886,  and  during  all  of  said 
time  had  no  other  homestead,  and  no  oth- 
er real  estate ;  that  on  the  said  I8th  day 
of  July,  1885,  said  James  Mclntyre,  with- 
out the  consent  or  knowledge  of  his  said 
wife,  Anna  Mclntj're,  execu  ted  and  deliv- 
ered a  quitclaim  deed  for  the  said  premises, 
to  one  llalsey  C.  Ives,  and  the  said  Halsey 
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C.  Ives,  on  thp  nald  18th  day  of  July,  188G, 
cauBed  said  Mtiitdalm  deeid  to  be  filed  in 
the  office  of  the  register  of  deeds  of  said 
county  of  Dickinson  lor  record ;  a  copy  of 
which  said  quitclaim  deed  is  hereunto  at- 
tached, marked 'Exhibit  A,' and  made  a 
part  of  this  answer ;  and  thereafter,  on 
the  16th  day  of  Beptember,  1885,  the  said 
Anna  Mclntyre,  without  the  knowledge  or 
consent  of  her  said  husband,  James  Mcln- 
tyre, executed  and  delivered  to  the  said 
Halsey  C.  Ives  a  warranty  deed  for  said 
premises,  and  the  said  Halsey  C.  Ives,  on 
the  17th  day  of  December,  A.  D.  1885, 
caused  said  warranty  deed  to  be  filed  for 
record  In  the  office  of  the  register  of  deeds 
of  said  county  of  Dickinson,  a  copy  of 
which  Bald  warranty  deed  is  hereto  at- 
tached, marked  'Exhibit  R,' and  made  a 
part  of  this  answer;  and  thereafter,  on  the 

day  of  ,    18 — ,  said    Halsey 

C.  Ives,  by  his  deed  in  writing,  pretended 
to  convey  said  premises  to  said  plaintiff; 
that  said  plaintiff,  at  the  time  be  received 
said  pretended  deed  of  conveyance  from 
said  Halsey  C.  Ivee,  was  well  acquainted 
with  all  the  facts  In  relation  to  the  said 
premises  having  been  occupied  by  the  said 
.James  Mclntyre  and  Anna  Mclntyre,  with 
their  minor  children,  as  a  homestead,  as 
hereinbefore  set  forth,  and  the  said  plain- 
tiff has  no  further  right,  title,  or  interest 
in  or  to  said  premises,  or  any  part  thereof. 
Thereafter,  on  the  22d  day  of  May,  A.  D. 
1886,  said  James  Mclntyre  and  Anna  Mc- 
lntyre, tor  a  valuable  consideration,  paid 
by  said  defendant  Charles  M.  Shaw,  sold, 
and  by  their  deed  In  writing  duly  executed, 
and  acknowledged,  and  conveyed  all  the 
premises  in  said  plaintiff's  petition  to  said 
defendant  Charles  M.  Shaw,  and  said  de- 
fendant, on  the  25th  day  of  May,  1886, 
caused  said  dee<l  of  conveyance  to  be  duly 
recorded  In  the  ofHce  of  the  register  of 
deeds  of  said  county  of  Dickinson,  state  of 
Kansds,  (a  copy  of  which  said  deed  of  con- 
veyance Is  hereto  attached  marked  'Ex- 
hibit C  and  made  a  part  of  this  answer,) 
and  thereby  became,  and  ever  since  hns 
been,  and  now  is,  the  owner  in  fepsiinple 
of  the  pi-emises  described  in  plaintiff's  peti- 
tion. Wherefore  SHld  defendant  Charles 
M.  Shaw  prays  that  tbe  pretended  title  of 
said  plaintiff  tf)  said  promises  may  be  ad- 
judged void ;  that  the  title  of  said  defend- 
ant to  said  premises  may  be  quieted  ;  and 
that  he  may  recover  his  costs  herein." 
Pending  the  suit,  the  plaintiff  In  error  ob- 
tained posKessioii  of  tbe  land  in  contro- 
versy and  dismissed  his  petition,  without 
prejudice,  and  filed  the  following  replj*: 
"Comes  now  the  said  plaintiff,  and,  for  re- 
ply to  tlie  answer  of  (Charles  M.  Shaw, 
Bays  he  admits  the  making  of  the  deeds  set 
out  In  the  answer  of  the  snid  defendant 
and  the  filing  and  record  thereof,  as  shown 
thereby,  but  denies  that  the  consideration 
for  the  said  deed  of  May  12,  18S«,  by  An- 
na Mclntyre  and  James  Mclntyre  to  said 
Charles  M.  Shaw  was  !flO,  as  therein  ex- 

f»re»scd,  but  was  ?5  only;  and  that  said 
and  at  said  date  was  well  worth  the  sum 
of  $3.0(10,  which  said  defendant  Shaw  then 
well  knew.  Plalntifl  further  admits  that 
said  Anna  Mclntyre  and  James  Mclntyre 
were  husband  and  wife,  but  avers  that. 
long  before  the  making  of  any  of   said 


deeds  set  out  In  said  answer,  the  sa<<^ 
James  Mclntyre  had  abandoned  his  said 
family,  and  had  left  them  in  occupation  of 
said  land  as  their  homestead,  and  said 
James  Mclntyre  bad  abandoned  all  claim 
to  said  homestead,  and  had  luWy  authorized 
and  empowered  his  said  wife,  Anna  Mcln- 
tyre, to  sell  and  con  ve.v  the  same,  and  that 
said  quitclaim  deed  of  said  James  Mcln- 
tyre, dated  July  15, 1885,  was  made  for  the 
purpose  of  expressing  to  bis  said  wife  and 
said  Halsey  C.  Ives  his  consent  aforesaid 
to  Anna  Mclntyre  to  sell  and  convey  said 
homestead.  That  at  no  time  thereafbT 
did  said  James  Mclntyre  e%'er  occupy  said 
land  or  claim  said  land  as  his  homestead, 
nor  does  he  yet  claim  the  same.  That  at 
the  time  of  said  execution  of  said  deed  by 
Anna  Mclntyre  to  the  said  Halsey  C.  Ives, 
on  the  16th  day  of  September,  1885,  the 
said  Anna  Mclntyre,  with  the  consent  of 
her  said  husband,  James  Mclntyre,  sold 
said  land  to  said  Halsey  C.  Ives,  and  at- 
tempted to  convey  the  same  by  said  deed. 
That  her  said  husband,  James  Mclntyre, 
at  all  times  consented,  and  yet  consents, 
thereto,  and  thereupon  the  said  Anna  Mc- 
lntyre, with  the  consent  of  her  said  bus- 
band,  James  Mclntyre,  put  said  Hnlsey  C. 
Tves  in  the  actual  possession  of  said  land, 
and  said  Halsey  C.  Ives  thereupon  paid 
said  Anna  Mclntyre  a  consideration  there- 
for, to  her  full  satisfaction  and  to  the  sat- 
isfaction of  said  James  Mclntyre,  and  said 
Anna  Mclntyre  and  James  Mclntyre  are 
yet  satisfied  therewith,  and  at  all  times 
have  been,  and  yet  desire  that  this  plaintiff 
shall  have  this  land,  all  of  which  has  been 
at  all  times  well  known  to  tbe  said  defend- 
ant Charles  M.  Shaw,  and  was  so  well 
known  to  him  at  the  time  he  took  said 
deed  dated  May  :22, 1886;  and  at  the  time 
said  decHl  was  made  and  delivered,  as 
aforesaid,  said  Halsey  C.  Ives  was  in  the 
actual  possession  and  occupation  of  said 
land;  and  said  Charles  M.  Shaw,  well 
knowing  all  these  facts,  by  importunity 
and  for  a  consideration  of  $5  only,  procured 
said  James  Mclntyre  and  Anna  Mclntyi-e 
to  execute  said  quitclaim  deed  of  Ma.v  22, 
1880,  the  said  Anna  Mclntyre  not  knowing 
the  purpose  of  said  Shaw  In  procuring 
said  deed,  and  the  said  Anna  Mclntyre  and 
JamosMcIntyre  then  informing  said  Shaw 
that  they  had  no  title  to  or  interest  in  said 
land,  and  nothing  therein  to  sell,  nor  did 
they  pretend  to  convey  any  title  or  inter- 
est in  said  land  to  said  Charles  M.  Shaw 
by  said  quitclaim  deed.  That  thereafter, 
and  about  tbe  month  of  April,  1886,  the 
said  Halsey  0.  Ives  sold  and  conveyed 
said  land  by  warranty  deed  to  this  plain- 
tiff, and  the  plaintiff,  thereupon  relying 
npon  said  title,  paid  off  incumbrances  up- 
on sold  land  to  the  amount  of  $800.  That 
said  Incumbrance  was  so  paid  off  after  the 
making  and  delivering  of  said  deed  of  Sep- 
tember 16, 1885,  and,  after  the  conveyance 
of  said  land  to  hlni  by  said  Halsey  C.  Ives, 
and  for  the  purpose  of  enabling  him  to 
payoff  said  incumbrance,  he  executed  to 
one  L.  B.  West,  of  the  state  of  New  York, 
a  mortgage  in  the  sum  of  fSOO,  upon  said 
land.  That  about  the  Ist  of  October,  18S($, 
the  said  defendant  Charles  M.  Shaw, 
wrongfully,  by  threats,  entered  upon  said 
land  and  put  thereon,  as  his  tenant,  the 
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said  defendant  William  Tomblin,  who  oc- 
cupies said  land  now,  and  did  at  the  com- 
mencement of  this  suit,  as  the  tenant  of 
said  Charles  M.Shaw, and  he  has  no  other 
lutereut  in  or  claim  tu  said  land.  This 
plaintiff  therefore  avers  that  said  Charles 
M.Shaw  took  no  title  to  said  land  by  paid 
quitclaim  deed  of  May  22, 1880.  and  that 
long  prior  thereto  the  plaintiff  and  said 
Halsey  C.  Ives,  under  whom  he  claims,  had 
not  only  the  legal  title  to  said  lauds,  but 
the  equitable  title  tnereto,  and  were  in  the 
actual  possession  and  occupation  thereof, 
until  wrongfully  dispossessed  by  said  de- 
fendants about  the  Ist  of  October,  1886. 
Wherefore  plaintiff  prays  judgment  as  In 
bis  petition  prayed. "  And  afterwards  filed 
the  following  amendment  to  his  reply: 
"Comes  the  plaintiff,  and  for  further  reply, 
and  by  way  of  amendmeut  to  his  reply 
herein,  says  that,  at  the  time  the  said 
James  Mclntyre  and  his  wife,  Anna  Mclu- 
tyi-e,  occupied  thepropertyin  controversy, 
there  arose  a  difficulty  between  them,  and 
the  said  Junies  Mclntyre  abandoned  his 
said  home  and  family,  aud  a  divorce  suit 
was  instituted  by  his  said  wife,  Anna  Mc- 
lntyre, and.  in  consideration  of  the  dis- 
missal of  Maid  suit,  the  said  James  Mcln- 
tyre deeded  to  his  said  wife  all  his  interest 
In  said  land,  and  they  agreed  to  live 
apart,  and  did  live  so  separate  and  apart 
until  long  after  said  Anna  Mclntyre  made 
the  deed  of  said  land  to  Ualsey  C.  Ives, 
and  said  Anna  Mclntyre  and  her  children 
occupied  said  laud  as  a  homestead  until 
said  deed  was  made  to  Ives,  whereupon 
she  abandoned  her  home,  and  put  said 
Halsey  C.  Ives  in  possession  thereof,  and 
that  both  said  James  Mclntyre  and  Anna 
Mclntyre  have  ot  all  times  been,  and  yet 
are,  satisfied  therewith."  To  this  reply 
and  amendment  the  defendant  Shaw  de- 
murred, which  was  sustained  by  the  court 
below.  The  plaintiff  in  error  brings  the 
case  here  for  review. 

The  only  question  presented  for  our  con- 
sideration Is  the  sufficiency  ot  the  reply  of 
the  plaintiff.  We  think  the  reply  is  suffl- 
cient.  This  court  has  said :  "The  consti- 
tution of  the  state  does  not  in  express 
terms  require  the  alienation  of  the  home- 
stead by  the  joint  consent  of  husband  and 
wife,  when  that  relation  exists,  to  be  evi- 
denced by  a  writing;  and  hence  the  con- 
sent of  the  wife  to  the  grant  or  alienation 
of  an  easement  in  their  homestead,  for  the 
right  of  way  of  a  railroad,  may  be  shown 
by  such  evidence  as  is  deemed  necessary  to 
establish  any  other  material  fact. "  Pilch- 
cr  V.  Railroad  Co..  88  Kan.  516, 16  Pa«. 
Rep.  945.  It  will  be  noticed  by  a  reference 
to  the  reply  that  it  contains  the  allegation 
of  consent,  upon  the  part  of  the  husband 
and  wife,  that  the  quitclaim  deed  of  July 
18,  ISK.'i,  was  made  for  the  purpose  of  ex- 
pressing consent,  and  that  the  deed  made 
by  Anna  Mclntyre  on  the  16th  of  Septem- 
ber was  made  with  the  consent  of  her  hus- 
band, and  that  the  grantee  was  placed  in 
possession  with  the  consent  of  the  hus- 
band and  wife.  We  think  the  reply  stated 
tacts  sufiii'ient  to  show  that  there  wiis 
joint  consent,  upon  the  part  of  the  hus- 
band and  wife,  to  the  alienation  of  this 
land,  and  that  the  court  erred  in  sustain- 
ing the  deuiurrerto  the  reply.    It  is  recom- 


mended that  the  judgment  of  the  court  be- 
low be  reversed. 

Prr  Curiam.    It  ta  so  ordered ;  all  the 
justices  concurring. 


Missouri  Pac.  Rt.  Co.  v.  Johnson. 

(Supreme  Court  of  Kansa*.    Nov.  8,  1890.) 

Accidents  at  Railroad  Crossinos — Deucr- 

REB  TO  EVIDKNCE ^InSTBUCTIONS. 

1.  Where  the  testimony  of  the  plsintiff  is  in- 
troduced, and  it  tends  fairly  to  establish  every 
material  fact  necessary  to  be  proven  under  the  al- 
legations of  the  petition,  it  is  not  error  for  the 
court  to  overrule  a  demurrer  to  the  evidence. 

3.  Objections  to  the  instructions  of  the  trial 
court,  to  be  available  in  this  court,  should  be 
made  and  the  rulings  excepted  toon  the  trial: 
otherwise  they  are  waived.  Qafford  v.  Hall,  39 
Kan.  166,  17  Pac.  Rep.  851,  and  Mercantile  Co.  v. 
FuUam,  4S  Kan.  181,  23  Pac.  Rep.  104,  followed. 

8.  Bpeolal  instructions  asked  by  the  defend- 
ant below,  of  the  trial  court,  considered,  and 
field,  that  no  error  was  committed  in  refusing 
the  same. 

4.  The  court  is  under  no  obligation  to  repeat 
its  general  charge  in  the  form  of  special  Instruc- 
tions.    Deitz  V.  Regnler,  37  BJin.  W,  followed. 

5.  Special  instructions  should  conform  to  the 
facts  at  issue  in  each  particular  case. 

6.  It  is  not  error  for  the  court  to  refuse  to 
oharf^e  the  jury  that  negative  teetimony  of  a  wit- 
ness, in  regard  to  sounding  the  whistle  of  a  loco- 
motive, is  entitled  to  but  little  weight,  as  against 
evidence  of  one  who  heard  the  sounding  of  the 
whistle,  when  the  evidence  upon  the  failure  to 
sound  the  whistle  is  just  as  positively  stated 
as  the  fact  that  the  wbistle  was  sounded.  Rail- 
road Co.  T.  Lane,  33  Kan.  702,  7  Pac.  Rep.  587, 
followed. 

(SylUibiM  by  Green,  O.) 

Commissioners'  decision.  Error  from 
district  court,  Wilson  county;  L.  Still- 
well,  Judge. 

IV.  A.  Johnson,  tor  plaintiff  in  error.  S. 
S.  Kirkputrick,  for  defendant  In  error. 

Gbee.v,  C.  Sarah  J.  Johnson  brought 
this  suit  iu  the  district  court  of  Wilson 
county,  against  the  Missouri  Pacific  Kail- 
way  Company,  t(»  recover  damages  for  al- 
leged personal  injuries  she  claims  to  have 
sustained.  She  alleged  in  her  petition: 
"That  on  the  3d  day  ot  April,  1887,  the  de- 
fendant was  operating  a  certain  line  of 
railroad  through  the  county  of  Wilson, 
and  state  of  Kansas,  known  aH  the  Verdi- 
gris Vallej',  Independence  &  Western  Rail- 
road, which  said  railroad,  so  bperated  by 
defendant,  runs  across  a  certain  highway, 
which  said  highway  was  duly  and  legally 
laid  out  and  traveled  prior  to  the  construc- 
tion ot  said  railroad.  That  where  said 
railroad  crossed  said  public  highway,  and 
prior  to  the  construction  of  said  railroad, 
the  ground  was  smooth  and  level;  in  con- 
structing said  railroad  an  embankment, 
some  six  feet  high,  was  thrown  up  by  the 
defendant  company,  upon  which  it  con- 
structed its  said  road.  That  the  defend- 
ant negligently  and  carelessly  constructed 
approaches  to  said  crossing  which  were 
narrow,  steep,  and  unsafe,  and  have  failed 
to  restore  said  public  higliwayto  its  for- 
mer condition,  or  to  such  condition  as  did 
not  materially  impair  its  usefulness.  That 
the  approach  to  the  railroad  by  the  pub- 
lic  highway  was   obstructed   by  a   high 
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hedge  along  the  north  side  of  the  highway, 
so  It  was  impossible  for  a  person  using 
the  highway  to  observe  a  train  or  other 
object  through  the  hedge.  TTiat,  where  the 
rauroad  passes  through  the  hedge  fence, 
an  opening  was  cut  for  a  distance  of 
eighty  feet  In  width;  and,  aside  from  this 
opening,  this  hedge  fence  grew  upon  the 
north  side  of  the  highway  a  distance  of 
half  a  mile,  and  a  distance  of  a  quarter  of 
a  mile  on  each  side  of  the  railroad  track, 
which  rendered  said  crossing  very  danger- 
ous, unless  a  great  deal  of  care  was  exer- 
cised upon  the  part  of  the  railway  compa- 
ny In  operating  the  road.  TTiat  on  the  3d 
day  of  April,  1887,  the  plaintiff  was  travel- 
ing upon  said  highway  in  a  wagon  drawn 
by  two  mules,  going  in  an  easterly  direc- 
tion; said  railroad,  by  reason  of  said 
hedge  fence,  was  entirely  obstructed  from 
the  view  of  the  plaintiff  north  of  the  cross- 
ing. That  the  plaintiff,  knowing  the  dan- 
gerous condition  of  said  crossing,  ap- 
groached  the  same  with  great  care,  intend- 
ig  to  stop,  look,  and  listen  for  an  ap- 
proaching train,  but,  upon  approaching 
said  crossing  and  before  she  could  get  a 
view  of  said  track,  said  defendant,  its 
agents  and  servants,  ran  one  of  its  trains 
of  cars  drawn  by  a  locomotive  engine 
down  said  track  in  a  south-easterly  direc- 
tion, and  over  said  crossing,  which  said 
train  of  cars  passed  directly  in  front  of  the 
mules  driven  by  plaintiiTs  husband,  and 
caused  them  to  jump  from  the  narrow  ap- 
proach to  said  crossmg,  down  an  embank- 
ment a  distance  of  six  feet,  carrying  with 
them  the  wagon  in  which  plaintiff  was 
then  sitting.  By  reason  of  the  premises 
the  plaintiff  was  thrown  out  of  said  wag 
on,  down  seud  embankment,  striking  a 
post  upon  the  side  of  the  highway,  then 
dragged  by  said  team  a  distance  of  about 
eighteen  feet,  and  was  mangled,  bruised, 
and  Injured.  Plaintiff  avers  that  defend- 
ant neglected  and  failed  to  sound  the 
whistle  of  said  locomotive  engine  eighty 
rods  before  approaching  said  crossing,  by 
reason  whereof  she  was  not  warned  of  said 
approaching  train  until  the  same  passed 
over  the  crossing  immediately  in  front  of 
the  mules  driven  by  her  husband.  That, 
had  defendant's  agents  and  servants 
sounded  said  whistle,  as  it  was  their  duty 
to  do,  eighty  rods  before  approaching  said 
crossing,  she  would  have  heard  the  same 
and  averted  the  accident"  To  this  peti- 
tion the  railroad  company  interposed  a 
general  denial,  and  for  a  second  defense  set 
up  contributory  negligence  upon  the  part 
of  the  plaintiff  which  directly  contributed 
to  the  injury.  The  cause  was  tried  in  Oc- 
tober, 1887,  before  a  jury,  and  the  plain- 
tiff below  recovered  a  judgment  for  $1,700, 
which  was  approved  by  the  trial  court. 
A  number  of  errors  are  assigned  upon  the 
rulings  of  the  district  court. 

1.  The  first  Is  that  the  court  should  have 
sustained  the  demurrer  of  the  defendant 
to  the  evidence  of  the  plaintiff.  The  acci- 
dent occurred  on  the  afternoon  of  Sunday, 
April  3,  1887.  The  plaintiff  was  returning 
home  with  her  husband  and  two  children 
from  a  neighbor's.  They  were  riding  in  a 
wagon  drawn  by  two  mules.  On  the 
north  side  of  the  highway  on  which  they 
were  traveling,  there  was  a  tall  hedge 


fence  which  obstructed  the  view  of  a  train 
passing  on  the  track  of  the  defendant's 
railroad.  This  hedge  extended  for  about 
a  half  mile  east  and  west  of  the  railroad 
crossing.  The  railroad  at  the  crossing 
was  not  quite  parallel  with  the  hedge,  the 
railroad  running  from  north-west  to  south- 
east and  more  east  than  south.  The  plain- 
tiff below  testified  that,  before  passing  be- 
hind the  hedge,  and  while  she  had  a  view 
of  the  railroad,  she  looked  up  the  track  to 
see  if  any  train  was  approaching,  and  she 
could  see  none,  although  she  could  see  the 
track  for  a  quarter  of  a  mile  or  more,  pos- 
sibly a  mile;  that  the  mules  were  brought 
to  a  walk,  in  order  that  she  might  see; 
that  while  she  approached  the  crossing, 
she  was  listening  for  the  train,  and  that 
her  ears  were  unobstructed  by  any  wraps. 
She  continued  to  listen  for  the  train  dur- 
ing all  the  time  that  her  view  was  ob- 
structed. About  the  time  the  wagon  got 
within  75  or  80  feet  of  the  crossing,  me 
mules  became  frightened  and  started  to 
run  towards  the  crossing,  and  just  as  they 
came  within  three  or  four  feet  of  the  track, 
the  train  passed  directly  in  front  of  them. 
The  mules  tamed  suddenly  to  the  right, 
down  an  embankment  thrown  up  to  make 
the  crossing  over  the  railroad  track,  and 
threw  the  plaintiff  out  That  the  whistle 
was  not  sounded  before  the  train  ap- 
proached the  crossing;  that,  if  it  had  been, 
she  would  have  heard  it;  that,  if  the  whis- 
tle had  been  blown  and  given  her  warn- 
ing, the  accident  would  have  been  avoid- 
ed. Four  other  witnesses  corroborated 
the  statement  of  the  plaintiff  that  the 
whistle  was  not  sounded  until  the  train 
reached  the  crossing.  We  think  the  evi- 
dence  was  sufficient  to  permit  the  case  to 
go  to  the  jury.  There  was  testimony 
tending  to  support  the  allegations  of  the 
petition,  and  to  establish  every  necessary 
fact.  Kiff  v.  Railroad  Co.,  32  Kan.  263,  4 
Pac.  Rep.  401;  Wolf  v.  Washer,  32  Kan. 
533,  4  Pac.  Rep.  1036;  Brown  v.  Railroad 
Co.,  31  Kan.  1, 1  Pac.  Rep.  605;  Waterson  v. 
Rogers,  21  Kan.  529;  Jansen  v.  City  of 
Atchison,  16  Kan.  358. 

2.  The  second  error  assigned  is  that 
there  was  no  evidence  given  on  the  trial  of 
any  mental  suffering  in  consequence  of  in- 
juries, and  that  the  charge  of  the  court 
which  said  to  the  jury  that  the  plaintiff 
would  be  entitled  to  recover  in  the  event 
they  should  find  for  her  such  sum  as  would 
compensate  her  for  physical  pain  she  may 
have  suffered  In  consequence  of  such  in- 
jury, and,  also,  for  mental  suffering  result- 
ing from  such  physical  pain.  It  will  be 
unnecessary  for  us  to  notice  this  error,  as 
the  defendant  did  not  except  to  the  gener- 
al charge,  or  to  any  portion  of  It.  Alleged 
errors  to  the  instructions  of  the  court,  to 
be  considered  by  this  court,  should  be  ex- 
cepted to  by  the  party  wanting  them  ex- 
amined. Mercantile  Co.  v.  Fullam,  43 
Kan.  181,  23  Pac.  Rep.  104;  Gafford  v. 
Hall,  39  Kan.  166,  17  Pac.  Rep.  851. 

3.  The  next  complaint  the  plaintiff  In 
error  makes  is  the  refusal  of  the  court  to 
give  the  6th  and  7th  special  instructions. 
The  6th  special  instruction  did  not  state 
the  law  correctly.  It  weis  to  the  effect 
that  the  railroad  company  had  a  right  to 
precedence  in  crossing  a  highway.    The 
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corr.  ct  rule,  ns  we  nnderetand  It,  is  that 
botl.  the  railroad  company  and  the  trav- 
eler liave  ail  equal  right  to  cross,  and  the 
'aw  .mpoHes  on  both  pardes  the  duty  of 
usln-j  reoBouable  and  prudent  precautions 
to  a  void  nccioent  and  danger.  Sackett, 
Ins- ructions,  406.  As  to  the  7th  special 
inui  ruction,  reluscd.the  court  had  already 
instructed  the  jury  lully  upon  the  duty  of 
a  pirson  approaching  a  railroad  crossing, 
anri  this  was  sufficient.  Delt*  v.  Regnler, 
27  Kan.  94;  Evans  v.  Lafeyth,  29  Kan. 
736:  State  v.  Bailey,  32  Kan.  83,3  Vac. 
Rep.  769. 

4.  Cnnnsel  for  plaintiff  In  error  insistB 
tliat  the  trial  court  erred  In  refusing  to 
plve  the  8th,  15th,  and  16th  special  instruc- 
tioDB.  We  have  carefully  examined  the 
general  charge  of  the  court,  and  we  think 
nU  of  thematters  embodied  in  thesespccial 
instructions  are  fully  covered  by  the  In- 
sfructions  given  by  the  court. 

5.  The  next  complaint  is  based  upon  the 
refusal  of  the  court  to  give  the  2(>th  special 
instruction,  which  was  to  the  effect  that 
the  engineer,  seeing  the  plaintiff's  team 
upon  the  highway,  had  a  right  to  believe 
that  the  plaintiff's  team  was  gentle  and 
in  the  hands  of  a  competent  driver,  and 
that  he  would  not  approach  so  close  to 
the  track  as  to  incur  danger.  This  re- 
quested instruccion  assumed  a  fact  which 
was  for  the  determination  of  the  Jury. 
There  was  a  disputed  question  as  to 
whether  or  not  the  parties  approaching 
the  crossing  could  see  the  engine  or  the 
approaching  train,  and  whether  the  en- 
atlneer could  seethe  parties  approaching 
the  crossing.  We  think  the  instruction 
was  properly  refused. 

«.  The  comidalnt  that  the  trial  court 
erred  In  Its  refusal  to  give  the  22d  and 
24th  special  instructions  is  not  good.  In 
each  it  is  assumed  that  the  engineer, 
brakeman,  and  conductor  gave  evidence 
that  the  wl'Istle  was  sonnded  80  rods  be- 
?ore  the  engine  rea^^hed  the  high waj' cross- 
ing. This  was  not  the  case.  One  of  the 
hrakemen  testified  that  the  whistle  was 
blown  nbo at  200  yards  from  the  crossing. 
The  other  brnkcman  said  the  whistle  was 
sonnded  about  300  yards  before  reaching 
the  crossins;.  The  conductor  estimated 
the  distance  to  be  about  200  yards,  and 
the  engineer  fixed  the  distance  about  the 
same.  Complaint  is  made  to  the  ruling  of 
the  court  in  refusing  to  give  the  23d  special 
Instruction,  in  relation  to  the  evidence  of 
the  plaintiff  and  defendant  in  regard  to 
sounding  the  whistle,  one  being  of  a  nega- 
tive chnraccer,  and  the  other  positive.  In 
this  case  the  testimony  of  the  plaintiff 
was  quite  us  positive  as  that  of  the  de- 
fendant, and  we  do  not  think  it  was  error 
for  the  courv  to  refuse  the  Instruction. 
This  court  ha?  stated  the  rule  in  regard  to 
negative  and  positive  testimony  in  the 
case  of  Builrcad  Co.  v.  Lane,  33  Kan.  720, 
/  Pac.  Rep.  587.  Measured  by  the  rule  es- 
tablished in  that  case,  it  was  proper  for 
the  court  to  vetuse  this  instruction. 

Upon  the  final  objection  that  the  trial 
court  should  haveset  aside  the  verdictand 
special  findings  in  this  case,  it  is  sufficient 
for  us  to  say  ohat  an  examination  of  the 
testimony  Bh(  'WS  that  there  was  some  evi- 
dence to  support  and  uphold  the  verdict 


of  the  jury.    We  recommend  tbat  the  Judg- 
ment be  affirmed. 

Pbu  Curiam.  It  is  bo  ordered;  all  the 
justices  concurring. 

State  v.  Docolass. 

(Supreme  Court  cf  Kansas.     Nov.  8,  1800.) 

Plaoino  Obstructions  on  RAJLEOAn  —  Isstbuo- 
TioNS — Drcnkbmness  xb  Defeksb  — Ceabacteb 
OF  AccnsBD. 

1.  Upon  the  trial  of  a  person  charged  witli 
unlawfully  placing  an  obstruction  upon  a  railroad 
track,  it  is  not  error  for  tne  court  to  instruct  the 
Jury  that  If  they  believe,  from  tho  evidence,  that 
another  person  than  the  defendant  willfully 
placed  the  obstruction  on  the  railroad  track,  and 
that  if  they  should  ftnd,  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  the  defendant  was 
present,  and  encouraged,  consented,  aided,  or 
advised  such  other  person  to  place  such  obstruc- 
tion un  the  track,  then  the  defendant  would  be 
equally  guilty. 

2.  Instruction  examined,  and  held  snfBcient. 

3.  Voluntary  drunkenness  is  no  excuse  Air 
crime  committed  while  under  Its  influence. 

4.  Where,  in  the  trial  of  a  criminal  case,  the 
court  instructed  the  jury  generally  as  to  the  com- 
petency of  evidence  of  good  character,  and  said 
that,  in  all  cases  where  all  the  evidence  clearly 
shows  guilt  beyond  a  reasonable  doubt,  then  such 
former  good  character  can  be  of  little  value. 
Held,  under  the  circumstaroes  of  the  case,  not  to  be 
erroneous. 

(SyUabua  by  Qreen,  C) 

Commissioners'  decision.  Appeal  from 
district  court,  Shawnee  county;  John 
GoTHRiw,  Judge. 

David  Overmyer  and  if.  C.  Mitchner,  for 
appellant.  L.  B.  KelloKg,  Atty.  Gen.,  and 
R.  B.  Welch,  for  appellee. 

Green,  C.  The  defendant  in  this  case 
was  charged  with  unlawfully  placing  an 
obstruction  upon  the  rails  and  track  of  the 
Chicago,  Kansas  &  Nebraska  Uailroad. 
He  was  tried  and  convicted  at  the  Jan- 
uary term  of  the  district  court  of  bhawnee 
county,  and  now  appeals  to  this  court,  al- 
leging various  errors  in  the  instructions 
given  bytbe  trial  court,  which  we  will  con- 
sider in  their  order. 

1.  Tho  first  error  complained  of  is  the 
eighth  instruction  given  by  the  court  be- 
low,which  was  asfollows:  "  If  you  believe 
from  the  evidence  that  another  person 
than  the  defendant  willfully  placed  the  rail- 
road tie  on  the  rails  or  track  of  the  rail- 
road described  in  the  information  on  or 
about  October  22d,  1888,  in  this  county,— 
actually  placed  the  tie  or  solid  piece  of  tim- 
ber on  the  side-rails  or  track  of  the  said 
railroad,— and  you  further  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that 
the  defendant  was  present  when  the  tie  or 
timber  was  placed  on  the  railroad  track, 
and  encouraged,  consented  to,  aided,  or 
advised  such  other  person  to  place  said  ob- 
struction on  the  said  railroad  track,  then 
the  defendant  would  be  equally  guilty  as 
if  he  had  willfully  placed  the  obstruction 
on  the  track  himself,  with  his  own  hands." 
It  is  claimed  by  the  learned  counsel  of  the 
appellant  that  in  giving  this  and  other  in- 
structions the  court  impressed  upon  the 
Jury  the  idea  that  il  some  other  person  act- 
ually placed  the  obstruction  upon  the 
track,  yet,  if  tbedefendant  "consented"  to 
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that  act,  he  was  equally  gnllty  ae  thonjjh 
he  had  done  the  act  with  his  own  hands. 
We  do  not  think  the  Instruction  Is  sus- 
ceptible ot  the  Interpretation  placed  upon 
It  by  counsel.  The  Jury  were  told  by  the 
court  that  if  they  should  finr.  from  the  ey- 
idence,  beyond  a  reasonable  doubt,  that 
the  delendant  was  present  when  the  tie  or 
timber  was  placed  upontherailroad  track, 
and  encouraged,  consented  to,  aided,  or 
adriaed  such  other  person  to  place  said 
obstruction  on  the  railroad  track,  tbentbe 
defendant  would  be  equally  guilty.  Now, 
It  seems  to  us  that  tbe  jury  would  not  be 
impressed,  from  this  language  used  by  the 
court,  that  mere  passive  presence  would 
justify  a  yerdlct  of  guilty.  The  Idea  Is  one 
of  active  participation,  presence,  and  en- 
couragement, consenting  to,  and  aiding  in, 
tbe  commission  of  crime.  Under  the  cir- 
cnmstnnces  surrounding  this  case,  and  tbe 
nature  of  the  offense  charged,  the  court 
committed  no  error  in  giving  the  eighth 
Instruction. 

2.  We  have  carefully  examined  the  tenth 
Instruction,  and  think  that  it  conveys  the 
same  idea.  In  the  tenth  instruction,  the 
court  told  the  Jury  that  If  the  defenduut 
went  with  another  person  who  was,  or 
had  been,  in  the  employment  of  the  rail- 
road company,  and  at  some  time  before 
tbo  obstruction  was  placed  npon  the  rail- 
road track,  as  charged  in  the  information, 
and  the  defendant  had  agreed,  or  had  an 
understanding,  that  an  obstruction  should 
be  placed  upon  the  track  by  either,  or  both 
of  them,  and  that  they  should  find  from 
the  CA  Idence,  bt-yond  a  reasonable  doubt, 
that  the  defendant  placed  the  obstruction 
on  the  truck,  at  tbe  time  and  manner 
charged  in  the  information,  or  that  such 
other  person  placed  the  obstruction  on  the 
railroad  track,  as  charged  In  the  informa- 
tion, with  the  consent  of  the  defendiint,  or 
that  the  defendunt  counseled,  aided,  or 
abetted  such  other  person  In  placing  the 
obstruction  upon  the  railroad  track,  they 
should  find  the  defendant  gnilty.  In  find- 
ing the  true  Intent  and  meaning  of  this 
language,  we  should  go  back  and  inters 
pret  the  Instruction  as  an  entirety,  and  we 
will  see  that  tbe  idea  of  consent  alone  is 
not  uU  thatlH  expressed  in  this  instruction, 
but  that  there  must  have  been  an  agree- 
ment or  understanding  beforehand  that 
this  crime  should  be  committed.  The  doc- 
trine is  well  settled  that  a  person  may  be 
convicted  of  a  crime,  who  had  aided  or  en- 
couraged the  commission  of  the  name,  al- 
though not  actually  present.  Sharp  v. 
State,  6  Tex.  App.  650;  State  v.  Hamilton, 
13  Nev.  386;  State  v.  Maloy,  44  Iowa,  104. 

3.  The  appelluntcomplainsof  the  twelfth 
instruction,  which  reads:  "If  you  believe 
from  the  evidence  that,  on  the  afternoon 
of  October  22, 1SS8.  tbe  defendant  was  in 
a  state  of  Intoxication,  still  this  would  not 
constitute  a  defense  of  the  offense  charged 
in  the  information,  if  the  offense  was  com- 
mitted by  the  defendant,  or  by  his  consent, 
unless  the  defendant  was  in  such  a  state  of 
Stupefaction  as  to  be  unconscious  of  right 
or  wrong,  and  then  the  defendant  would 
not  be  excusable,  if  yon  find  from  the  evi- 
dence, beyond  areasonabledonbt,  that  the 
defendant  started  from  Topeka  with  the 
formed  plan  or  design  to  accomplish  the 


offense  charged  in  the  Information,  and  in 
parauance  of  such  a  plan  or  agreement  the 
defendant  started  from  Topeka  alone,  or 
with  another,  and  placed  the  obstruction 
on  the  railroad  track,  ascharged,  or  conn- 
seled,  aided,  abetted,  or  advised  another 
to  place  the  obstruction  on  the  track  of 
the  railroad. "  The  conten  tlon  of  counsel 
is  that  the  court  was  not  justified  in  tell- 
ing the  jury  that  the  defendant  would  not 
be  excusable,  although  In  a  state  of  stu- 
pefaction. It  he  started  out  with  the 
formed  plan  of  committing  tbe  offense 
charged  in  the  information.  We  perceive 
no  error  in  this  rule.  Voluntary  intoxica- 
tion, or  drunkenness,  is  no  excuse  tor  a 
crime  committed  under  its  influence.  State 
V.  Coleman,  27  La.  Ann.  691 ;  Beasley  v. 
State,  50  Ala.  149;  State  v.  Thompson,  12 
Nev.  140;  Fitzpatrlck  v.  People,  98  111.  270; 
Colbath  V.  State,  2  Tex.  App.  891.  This 
court  has  said  that.  If  a  man  kills  another 
while  In  a  fit  of  voluntary  Intoxication,  it 
is  miirder,  and  he  must  suffer  the  penalty. 
State  V.  Tarborough,  39  Kan.  597, 18  Pac. 
Eep.  474. 

4.  The  final  error  which  we  shall  notice 
is  the  criticism  of  the  appellant  tothetlilr- 
teenth  instruction,  In  which  the  court  said 
to  the  Jury,  with  reference  to  evidence  of 
good  character:  "There has  been  evidence 
offered  by  the  defendant  respecting  his 
good  character  as  a  peaceable,  orderly, 
law-abiding  citizen,  and  such  evidence  is 
competent  and  proper  to  be  considered  by 
the  Jury,  in  connection  with  other  evidence 
in  the  case.  In  determining  the  guilt  or  in- 
nocence of  the  defendant  of  the  matters 
charged  against  him,  and  such  evidence  is 
particularly  important  for  the  defendant 
in  cases  where  there  may  be  a  doubt  as  to 
the  guilt,  and  ii.  all  such  cases  the  ques- 
tion of  charactershould  resol  vesiich  doubt, 
whateverlt  may  be.  In  favor  of  the  defend- 
ant; but  in  all  cases,  where  all  the  evi- 
dence dearly  showRKuiltbeyond  a  reason- 
able doubt,  then  such  former  good  charac- 
ter can  be  of  little  value. "  The  last  clause 
of  this  Instruction,  the  appellant  contends, 
waserroneous.  Thelanguagcu«ed  Is  very 
broad  and  sweeping.  The  court  said  to 
the  jury  that  where  all  the  evidence  clearly 
chowed  guilt,  beyond  a  reasonable  doubt, 
then  such  former  good  character  can  be  of 
little  value.  This  Instruction,  taken  in 
connecti(m  with  what  preceded  It,  could 
not  have  prejudiced  the  rights  of  the  de- 
fendant. The  court  had  said  to  the  Jury 
that  evidence  of  good  character  was  com- 
petent for  them  to  consider  in  connection 
with  other  evidence  in  the  case.  The  lan- 
guage used  by  Chief  Justice  Shaw  in  the 
celebrated  trial  of  Webster,  5  Cush.  325, 
was  much  stnmger  against  the  defendant 
than  the  language  of  the  court  in  the  case 
at  bar.  The  court  said.  In  that  caae: 
"Against  faotsstrongly  proved,  good  char- 
acter cannot  avail."  In  this  cose,  the 
court  said  where  all  the  evidence  clearly 
shows  guilt,  beyond  a  reasonable  doubt, 
good  character  can  be  of  little  value.  There 
might  be  a  question  as  to  whether  the  in- 
struction was  strictly  applicable  In  this 
case;  still  we  fail  to  see  how  the  defendant 
could  have  been  prejudiced.  If  all  the  ev- 
idence clearly  showed  that  tho  defendant 
was  guilty,  good  character  alone  should 
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not  outweigh  the  positive  evidence  of  wit- 
nesses. It  Is  not  itHelf  a  deferiHe,  but  may 
turn  the  scale  in  the  defendant's  favor. 
State  V.  Donovan,  61  Iowa,  278,  IB  N.  W. 
Rep.  130;  State  v.  Turner,  19  Iowa,  144; 
State  V.  McMurphy,  52  Mo.  251;  State  v. 
Levi^ne,  17  Nev.  435;  U.  S.  v.  Jackson,  29 
Fed.  Kep.  503.  The  refusal  of  the  court  to 
(r<ve  the  instructions  reqiiested  by  the  de- 


fendant was  not  erroneons.  There  wasnu 
evidenci:  to  Justify  the  giving  of  sucli  in- 
structions. We  find  no  errors  in  the  rec- 
ord which  justify  a  reversal  of  this  cause, 
and  therefore  recommend  an  affirmance  of 
the  Judgment. 

Per  Cdriaji.    It  is  so  ordered ;  all  the 
Justices  concurring. 


Bmd  ov  Voitxna  Si 
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